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(i) Relating to Journals and Reports . 

A. I. R. 1914 All., Bom., etc. ... All India I Jab. L. J. ... Jabalpur Law Journal. 


Reporter, Allahabad, Bombay, etc., 
sections of the respective years. 

A. M. L. J. ... Ajmer-Merwara Law 

Journal. 

All. or LL.R. All. ... Indian Law Reports, 

Allahabad Series. 

All. L. Jour. ... Allahabad Law Journal. 
All. W. R. ...Allahabad Weekly Reporter. 

LL.R. Andhra (Andh. Pra.) ... Indian 

Law Reports, Andhra (Andhra 
Pradesh) Series. 

Andh. L. T. ... Andhra Law Times. 
Andhra (or Andh.) W. R. ... Andhra 
Weekly Reporter. 

I. L. R. Assam ... Indian Law Reports, 
Assam Series. 

B. L. J. or Bihar L. J. R. ... Bihar Law 

Journal Reports. 

Bon l. or I. L. R. Bom. ... Indian Law 
Reports, Bombay Series. 

Bom. L. R. ... Bombay Law Reporter. 

Oal. or I. L. R. Cal. ... Indian Law Re. 

ports, Calcutta Series. 

Cal. L. Jour. ... Calcutta Law Journal. 
Cal. L. R. ... Calcutta Law Reports. 

Oal. W. N. ... Calcutta Weekly Notes. 
Com. Cas. ... Company Cases. 

Com. L. J. ... Company Law Journal. 
Cr. or Ori. L. Jour. ... Criminal Law 

Journal. 

I. L. R. Cut. ... Indian Law Reports, 
Cuttack Series. 

Out. L. T. ... Cuttack Law Times. 

E. P. or East Punj. ... East Punjab. 

I. L. R. E. P. or East Punj. ... Indian 
Law Reports, East Punjab Series. 

F. 0. R. ... Federal Court Reports. 

F. L. J. ... Federal Law Journal. 

F. J. R. ... Factories Journal Reports. 

I. L. R. Guj. ... Indian Law Reports, 
Gujarat Series. 

Guj. H. C. R. ... Gujarat High Court 
Reporter. 

Guj. L. R. ... Gujarat Law Reports. 

Him. Pra. ... Himachal Pradesh. 

Hyd. ... Hyderabad. 

I. L. R. Hyd. ... Indian Law Reports, 
Hyderabad Series. 

Ind. App. ...Law Reports, Indian Appeals. 
Ind. Cas. ... Indian Cases. 

I. T. J. ... Income-Tax Journal. 

I. T. R. ... Income-Tax Reports. 


J. & K. ... Jammu & Kashmir. 

J. & K. L. R. ... Jammu & Kashmir Law 
Reports. 

J. L. R. or Jaipur L. R. ... Jaipur Law 

Reports. 

Kar. L. J. ... Karnatak Law Journal. 

I. L. R. Ker. (or Kerala) ... Indian Law 

Reports, Kerala Series. 

Ker. L. J. ... Kerala Law Journal. 
Ker. L. R. ... Kerala Law Reports. 

K. L. T. or Ker. L. T. ... Kerala Law 

Times. 

Lab. L. J. ... Labour Law Journal. 
Law Rep. ... Law Reports (Mys). 

Luck, or I. L. R Luck. ... Indian Law 
Reports, Lucknow Series. 

Madh. B. or M. B. ... Madhya Bharat. 

I. L. R. Madh. B. ... Indian Law Reports, 
Madhya Bharat Series. 

Madh. B. L. J. ... Madhya Bharat Law 
Journal. 

Madh. B. L. R. ... Madhya Bharat Law 
Reporter. 

I. L. R. Madh. Pra. or M. P. .... Indian 

Law Reports, Madhya Pradesh 
Series. 

! M. P. C. ... Madhya Pradesh Cases. 

I M. P. L. J. ... Madhya Pradesh Law 

Journal. 

Mad. or I. L. R. Mad. ... Indian Law 
! Reports, Madras Series. 

Mad. L. Jour. ... Madras Law Journal. 

I Mad. L. Tim. ... Madras Law Times. 

Mad. L. W. ... Madras Law Weekly. 

Mad. W. N. ... Madras Weekly Notes. 
Mah. L. J. ... Maharashtra Law Journal. 
M. L. R« or Marwar L. R. ... Marwar 
Law Reporter, 
i Mys. ... Mysore. 

! I. L. R. Mys. ... Indian Law Reports, 

Mysore Series. 

Mys. H. C. R. ... Mysore High Court 
Reports. 

Mys. L. J. ... Mysore Law Journal. 

I. L. R. Nag. ... Indian Law Reports, 
j Nagpur Series. 

Nag. L. Jour. ... Nagpur Law Journal. 
Orissa J. D. ... Orissa Judicial Decisions. 

I. L. R. Patiala ... Indian Law Reports, 
Patiala Series. 

Pat. or I. L. R. Pat. ... Indian Law 
Reports, Patna Series. 

Pepeu L. R. ... Pepeu Law Reports. 
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I. L. R. Punj. ... Indian Law ReportSi 
Punjab Series. 

Pun. L. R. ... Punjab Law Reporter. 

Raj. ... Rajasthan. 

I. L. R. Raj. ... Indian Law Reports 
Rajasthan Series. 

R. L. W. or Raj. L. W. ... Rajasthan 
Law Weekly. 

R. D. ... Revenue Decisions. 

Sau. ... Saurashtra. 


u. L. R. ... 

Saurashtra Law Reporter 

G. A. ... 

Supreme Court Appeals. 

0 . 0 . 

Supreme Court Cases. 


(ii) Other 

Appr. 

... Approved. 

Art. or A. 

... Article. 

B. R. 

... Board of Revenue. 

Civ. 

... Civil. 

Cl. 

... Clause. 

Cons. 

... Considered. 

Cr. 

... Criminal. 

Diss. 

... Dissented. 

Dist. 

... Distinguished. 

D. B. 

... Division Bench. 

Expl. 

— Explained. 

F. A. 

... First Appeal. 

F. B. 

... Full Bench. 

F. 0. 

... Federal Court. 

Foil. 

... Followed. 

Ulus. 

... Illustrations. 

Jonr. 

... Journal. 


S. 0. D. ... Supreme Court Decisions. 

S. C. J. ... Supreme Court Journal. 

S. C. R. ... Supreme Court Reports. 

S. C. W. R. ... Supreme Court Weekly 

Reporter. 

Trav..Co. or T. C. ... Travancore.Cochin. 
I. L. R. Trav.-Co. or T. C. ... Indian Law 
Reports, Travancore.Cochin Series. 

T. C. L. R. or Trav.Co. L. R. ... Travan. 

core.Cochin Law Reports. 

T. L. J. or Trav. L. J. ... Travancore 
Law Journal. 

Vind. Pra. or V. P. ... Vindhya Pradesh. 


L. P. A. 
0 . 

Over. 

P. 

Pr. or P 
Pt. 

P. 0. 

Pre. 

R. 

Ref. 
Regn. 
Rel. on. 
Rev. 

S. 

S. B. 

s. a 


... Letters Patent Appeal. 

... Order. 

Overruled. 

... Page. 

... Para. 

... Point. 

... Privy Council. 

# 

... Preamble. 

... Rule. 

... Referred or Reference. 
... Regulation. 

... Relied on. 

... Revenue. 

... Section. 

... Special Bench. 

... Supreme Court. 


at the beginning of the point indicates case of Supreme Court, Privy 
Council, Federal Court, Special Bench or Full Bench. 
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—Order 21, Rule 30 
—Order 21, Rule 31 
—Order 21, Rule 32 

1. Decree for specific performance 

2. Decree for injunction 

3. “Opportunity of obeying the decree” 

4. Disobedience of decree for injunction or 

specific performance 

5. Disobedience of decree for restitution of 

conjugal rights — 

6. Limitation 

—Order 21, Rule 34 

—Order 21, Rule 35 

1. Scope 

2. Delivery of possession 

actual 

3. Effect of symbolical possession 

4. Joint possession 

5. Removal of person bound by deoree 

6. Resistance to delivery of possession 

7. Identification of land 

8. “Break open”—Sub-rule (3) 

—Order 21, Rule 36 

—Order 21, Rule 37 

—Order 21, Rule 38 

—Order 21, Rule 39 

—Order 21, Rule 40 
—Order 21, Rule 42 
—Order 21, Rule 43 
— Order 21, Rule 43-A (Patna) 

—Order 21, Rule 43-D (Punjab) 

—Order 21, Rule 44 
—Order 21, Rule 46 

1. Scope ... 

2. Attachment of 

able property 

3. “Debt”, meaning of 

4. Salary, whether a debt 

5. Attachment of mortgage debt 

6. Attachment of decree 

7. Attachment of debt already assigned 

8. Procedure where garnishee denies debt 

9. Set-off by garnishee of cross debt 

10. Procedure where garnishee resides outside 

jurisdiction 

11. Attachment of other moveable property 

12. Service of prohibitory order ... 

13. Effect of non-compliance with sub.rule (2). 

14. Notice to debtor ... 

15. Effect of attachment 

16. Inherent power of Court to pass prohibi¬ 

tory orders in proper cases — 

17. Revision 

—Order 21, Rule 46-B (Calcutta) 

—Order 21, Rule 46-B (Kerala) 

Order 21, Rule 46-B (Madras) 

—Order 21, Rule 46-C (Kerala) 

—Order 21, Rule 46-E (Madras) 

—Order 21, Rule 46.G (Madras) 

Order 21, Rule 46-1 (Kerala) 

—Order 21, Rule 47 
—Order 21, Rule 48 
—Order 21, Rule 49 
—Order 21, Rule 50 
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CIVIL P. C. (1908), O. 21, R. 50 (contd.) 

3. Execution against persons other than those 

referred to in sub rule (1)—Sub-rule (2)... 

4. Determination of liability under sub- 

rule (2), operates as a decree 
—Older 21, Rule 52 

1. Scope of the rule 

2. Property in the custody of the Court or 

public officer ... ... — 

3. Property in the hands of a receiver 

4. Property in the hands of the Official 

Assignee ... —. 

5. Determination of questions of title and 

priority — Proviso 

6. Objection to attachment 

7. Appeal 
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bility of 
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4. Decrees passed by different Courts 
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6. Stay of execution—Sub rule (1) 

7. Execution of attached decree—Sub.rule (2) 

8. Representative -Sub-rule (3) ... 

9. Adjustment of attached decree—Sub-r. (6) 

—Order 21. Rule 54 ... . M 

1. Attachment of immovable property—Gene¬ 

ral 
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3. Attachment, when complete 

4. Service of prohibitory order ... 

5. Affixing copy on conspicuous part of the 
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6. Affixing copy in court-house ... 

7. Affixing copy in Collector’s office 

8. Effect of attachment and re-attachment .... 

9. Absence of attachment and irregular and 

invalid attachment 
—Order 21, Rule 55 
— Order 21, Rule 56 
—Order 21, Rule 57 

1. Scope ... 

2. “By reason of decree-holder’s default” 

3. Effeot of dismissal of application 

4. Dismissal of application by Collector 

5. Execution removed from file for statistical 
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6. Revival of attachment, when possible 

7. Attachment before judgment ... 

8. High Court amendments 
—Order 21, Rule 58 

1. Investigation of olaims and objections 

2. “Where any claim is preferred to, or any 

objection is made” 

3. Any property attached 

4. Who can prefer claim 

5. “Shall proceed to investigate the claim” 

6. Effect of order—Res judicata ... 

7. Appeal 

8. Revision 
—Order 21, Rule 59 
—Order 21, Rule 60 
—Order 21, Rule 61 
—Order 21, Rule 62 
—Order 21, Rule 63 

1. Scope 

2. “The party against whom an order is 

made.” 
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CIVIL P. C. (1908), O. 21, R.63 ( contd .) 

B. Order dismissing claim for default 
4« Order refusing to investigate 

5. Attachment before judgment 

6. “May institute a suit to establish the 

right which he claims.” 

I. Parties ... 

8. Consequential relief) if and when should 

be asked 

9. Suit not necessary if property is released 

from attachment 

10. Other remedies open to a claimant or ob- 

jeotor 

11. Limitation 

12. Subjeot to the result of the suit, the order 

is conclusive 

18. Property in respect of which the order is 
conclusive 

14. Burden of proof in a suit under this rule ... 

15. Defence of fraudulent transfer by the judg¬ 

ment-debtor 
18. Jurisdiction 

17. Court-fee. ^ 

18. Costs _ 

—Order 21, Rule 63A (Patna) 

— Order 21, Rule 64 
—Order 21, Rule 65 

—Order 21, Rule 66 

1. Scope and object 

2. Nature of proceedings under this rule 

8. Delegation of power to settle proclama¬ 

tion 

4. “Such proclamation shall be drawn up 

after notice.” ... 

5. “Such proclamation shall state the time 

and place of sale.” 

6. Contents of sale proclamation 

7. Non-compliance with the provisions of this 

rule 
8* Appeal 

9. Revision 

10. Applicability of the rule of res judicata to 

proceedings under this rule 

II. Judgment-debtor dying pending ezecu 

tion 

12. Limitation 

18. Inherent power of Court to restore applica 
tion under the rule 

—Order 21, Rule 67 
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CIVIL P. C. (1908), (contd.) 

—Order 21, Rule 85 

1. Applicability of the rule 

2. Payment inio Court—Limitation _ 

8. Where Court or office is closed on the 

fifteenth day 

4. Effect of non-compliance 

5. Extension of time for payment—Material 

irregularity 

6. Appeal 

—Order 21, Rule 86 

1. Scope of the rule 

2. Forfeiture of deposit 

3. Forfeiture of claim to property 

4. Appeal 

—Order 21, Rule 89 

1. Scope 

2. Sales by receiver 

3. Private sales at the direction of Court 

4. ‘‘By virtue of a title acquired before suoh 
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ing an interest therein.” 

6. Transferee after Court sale 
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8. Deposit in Court 

9. Deposit and application 

10. Failure to deposit full amount 

11. Mistake in calculating the amount to be 

deposited 

12. Conditional deposit 
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14. Less any amount received 
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16. Sub-rule (2) 

17. Setting aside sale—Inherent power 
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20. Limitation 

21. Appeal 
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1. Scope and applicability 
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CIVIL P. C. (1908) {contd.) 

—Order 21, Rule 92 

1. Boope ... •— 

2. Necessary parties and notice to them 

3. Suit to set aside or restore sale 

4. Confirmation before thirty days 

5. Compromise after sale but before confirms- 

tion ••• ••• ••• 

6« Appeal ••• ••• 

—Order 21, Rule 93 

—Order 21, Rule 94 

1. “The Court shall grant a certificate” 

2. Certificate, if transfers title ... 

3. To whom certificate should be granted 

4. Construction of sale certificate 

5. Amendment of certificate 

6. What passes at a Court sale ... 

7. Stamp for sale certificate 

8. Revision ... 

—Order 21, Rule 95 

1. Applicability and scope 

2. Purchase of undivided share 

3. Successive applications for delivery of pos- 
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4. Separate suit for possession ... 

5. Procedure under this rule ... ~ 

6. Appeal ... ... 

7. Obstruction petitions 

— Order 21, Rule 96 *** •*« 

—Order 21, Rule 97 
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CIVIL P. C. (1908), O. 34, R. 14 (contd.) • 

5. Sale of mortgaged property for claim un¬ 
connected with the mortgage... 

6, Order 2, Buie 2 

Order 34, Rule 15 
—Order 35, Rule 1 

—Order 35, Rule 4 ... ^ 

—Order 35, Rule 5 
—Order 36, Rule 1 
-Order 36, Rule 4 
—Order 36, Rule 5 
—Order 37, Rule 1 
— Order 37, Rule 2. 

1 * Scope ... ... ... ... 

2. Form of suit 

3. High Court (Bombay) amendment 

4. Leave to defend ... 

5. Letters Patent appeal 

6. Revision 

—Order 37, Rule 3. 

1. Leave to defend ... 

2. Limitation 

8. Appeal 

4. Revision 

—Order 37, Rule 4 ... ... _ 

—Order 37, Rule 7 
—Order 38, Rule 1 
—Order 38, Rule 2 ^ 

—Order 38, Rule 5. 

1. Scope and applicability 

2. Satisfaction of Court 

3. Disposition or removal of whole or any 
part of property ... 

4. ‘ With intent to obstruct or delay* 

5. Security for producing property in Court... 

6. Extent of surety’s liability ... 

7. Attachment of property outside jurisdic¬ 
tion ... ... ... ... 

8. Effect of attachment 

9. Liability for wrongful attachment 

10. Conditional attachment -~ 

11. Forms... 

12. Appeal ... ... ^ 

13. Revision 

—Order 38, Rule 6. 

1. Scope ... 

2. Appeals 

3. Form of bond 

—Order 38, Rule 7 

—Order 38, Rule 8 

—Order 38, Rule 9 

—Order 38, Rule 10 

— Order 38, Rule 11 _ 

-Order 38, Rule 12 

-Order 38, Rule 13 
—Order 39, Rule 1. 

1. Injunctions, temporary and perpetual 

2. Scope and applicability 

3. Inherent power 

4. Injunction, when not granted... 

5. Powers of Probate Court 

6. Powers of Insolvency Court ... 

7. ‘Any property in dispute in a suit’ 

8. ‘In danger of being wasted, damaged 

v« « # • |«• *, 

• * ••• 

9. Injunction in respect of judicial proceed- 

i ngs ... ... ... ,,, 

10. Infringement of trade mark — Issue of 
injunction 

11. Injunction against execution ... 
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CIVIL P. C. (1908), O. 39, R. 1 (contd.) 

12. Fraudulent disposal of property 

13. Injunction will be granted only in suit ... 

14. Injunction in suit for declaration 

15. Duration of temporary injunction 

16. Effect of temporary injunction 

17. Breach of injunction 

18. ‘Make such other order’ 

19. Appeal... 

20. Revision 

21. Powers of High Court 

22. High Court Amendments 

23. Stay of proceedings in subordinate Courts... 
—Order 39, Rule 2. 

1. Scope ... 

2. Injunction to restrain breach of contract... 

3. ‘‘Or other injury of any kind” 

4. Grant of injunction on terms... 

6. Disobedience of injunction—Effect 

6. Temporary injunction in mandatory 
form ... 

7. Appeal... 

8. Revision 

• * • • • 

—Order 39, Rule 2-A (Allahabad) ... 

— Order 39, Rule 3 ... ... _ 

—Order 39, Rule 4 ... ... m 

—Order 39, Rule 5 ... _ 

-Order 39, Rule 7 

—Order 40, Rule 1 

w ^ # • # 

1. Scope and object of the rule ... 

2. Who may bo appointed receiver 

3. What Court may appoint or remove a 

receiver 

• • • • « « 

4. When a receiver may be appointed 

5. Powers of receiver... 

• 1 • # 0 f 

6. The receiver is an officer of the Court 

7. Liability of receiver ... ^ 

8. When appointment takes effect. 

9. Security to be given by receiver 

10. Remedy of third party aggrieved by recei¬ 

ver’s action 

11. Receiver, if and when a Decessary party 

to a suit 

w ™ ^ ^ q 

12. Death of receiver ... 

• • • • • • 

13. Appointment of special receiver _ 

14. Duration of office of receivership 

15. “Court may...remove any person from the 

possession or custody of the property” 

16. Summary jurisdiction 

17. Appeal:... 

18. Letters Patent appeal 

19. Revision ... 

— Order 40, Rule 2 
—Order 40, Rule 3 

— Order 40, Rule 4 

— Order 41, Rule 1 

w 9 m # • # 

1. Memorandum of appeal to be signed by ap¬ 

pellant or his pleader ... 

2. Presentation of memorandum of appeal 

3. Presentation with defective vakalatnama... 

4. Memorandum must be accompanied by 

oopies of judgment and decree ^ 

5. Date of presentation for the purposes of 

limitation 

6. Two decrees in two cross-appeals or two 

cross suits ... _ ^ 

7. Misdescription in the memorandum of 

appeal 

8. Grounds of objection 

9. New plea or oase ... ... ^ 

10. When appellate Court may not interfere 

with findings of fact 

11. Competency of appeals 

12. Consolidation of appeals 
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CIVIL P. C. (1908), O. 41, R. 1 (contd.) 

13. Stamp on memorandum of appeal 

14. Applicability ol the order to other proceed¬ 

ings ... 

-“Order 41, Rule 2 

1. New case in appeal 

2. Point not set forth in the memorandum of 

appeal 

3. Leave of Court to raise new point 

4. Point of limitation 

5. Point of jurisdiction 

6. “Appellate Court.shall not be confined 

.by leave of the Court” ... 

7. Party affected must have had an opportu¬ 

nity of contesting the case ... 

— Order 41, Rule 3 
—Order 41, Rule 4 

1. Scope and object of the rule ... 

2. “Common ground” 

3. Ground common to all the plaintiffs 

4. Ground common to all the defendants 

5. May reverse or vary the decree in favour of 

all the plaintiffs or defendants 

6. Death of one of several appellants in a case 

where the decree appealed from proceeds 
on a ground common to all of them 

—Order 41, Rule 5 

1. Scope and object of the rule 

2. Rule applies only when decree under appeal 

is capable of execution 

3. Stay of proceedings... 

4. Stay of executton when may be granted 

5. “Sufficient cause”... 

6. “Substantial loss”.. 

7. Application must have been made without 

unreasonable delay 

8. Security for performance of decree 

9. Liability of surety — 

10. Effect of stay order 

11. Effect of uncommunicated order staying 

execution 

12. Appeal... 

13. Letters Patent Appeal 

14. Revision 

15. Review 

— Order 41, Rule 6 

— Order 41, Rule 9 

— Order 41, Rule 10 

— Order 41, Rule 11 

1. Scope ... 

2. “May dismiss the appeal 

3. Dismissal of appeal for deficiency of court- 

fee on plaint 

4. Time-barred appeal 

5. Order of dismissal, if a decree 

6. Effect of dismissal 

7. Dismissal for default under sub-rule (2) ... 

8. Re-admission of appeal dismissed for de¬ 

fault ... 

9. Review... 

10. Revision 

11. Second appeal 

12. Restriction of grounds of appeal on admis- 
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4. Dismissal on merits: 
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CIVIL P. C. (1908), O. 41, R. 17 (contd.) 

5. Effect of dismissal for default 

6. Notice of date for hearing appeal 

7. Restoration of appeal dismissed for de¬ 

fault ... ... ... 

8. Re-hearing of appeal decided ex parte 

9. Appeal... 

10. Letters Patent appeal 

11. Revision 

— Order 41, Rule 18 

—Order 41, Rule 19 

1. Scope ... 

2. Who can apply for restoration 

3. Shall re admit the appeal 

4. Sufficient cause 

5. Notice ... 

6. Dismissal for failure to deposit cost of 

paper book or to pay court-fees 

7. Inherent power to restore appeal dismissed 

for default 

8. Other remedy 

9. Limitation 
10. Appeal... 

—Order 41, Rule 20 

1. “Any person who was a party to the 

suit”... 

2. “Interested in the result of the appeal** ... 

3. “The Court may.direct that such 

person be made respondent 

4. Adding respondent 

5. Inherent power to add or transpose 

parties 

6. Power to pass deoree against party 

7. Effect of non-joinder 

8. Limitation ... _ 

9. Addition of parties in second appeal 

—Order 41, Rule 21 

— Order 41, Rule 22. 

1. Scope and applicability of the rule 

2. Respondent may support decree without 

filing cross-objections 

3. What objections can be raised by way of 

cross-objection and when 
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appeal* 1 

5. Cross-objections in second appeal .** 

6. CrosB.objections in appeals from orders *... 

7. Cross-objections in Letters Patent appeal... 

8. Cross, objections in revision ... . M 

9. Who may file oross-objections 
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filed ... ... ... 
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to be raised at the hearing 

15. Omission to serv&jiotice of cross-objection 

16. Effect on cross-objection, of withdrawal of 

appeal or its dismissal for default 

17. Effect on cross-objection, of abatement of 

appeal 

18. Limitation for cross objection 

19. Seoond appeal ... _ 

—Order 41, Rule 23 

1. Distinction between RuleB 28 and 25 

2. “Preliminary point,’* meaning of 

3. Where Court deoides on all the issues 

4. Entire suit must have been disposed of on 

a preliminary point 

5. Decision of lower Court must be reversed.*. 

6. “The Appellate Court may, if it thinks 

fit, by order remand the case” 

7. “And may further direct what issue or 

issues shall be tried in the case” 
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CIVIL P. C. (1908), O. 41, R. 23 ( contd .) 

''' 8. Inherent powers of remand 

9. Gionnds of remand 

10. Exolusion of evidence 

11. Remand in cases under special and local 

laws ... ... ... ... 

12. Remand in appeal from ex parte decree ... 

13. Remand in appeal from order refusing to 

Set aside ex parte decree 

14. Remand'by consent 

15. Remand in second appeal 

16. Appeal against an order of remand under 

this rule 

17. Appeal from an order of remand under 

inherent power ... 

18. Powers of High Court in appeal from order 

of remand 

19. To what Court remand can be made 

20. Effect of order of remand ^ 

21. Effect of improper order of remand 

22. Matter decided by order of remand, 

finality of 

23. Jurisdiction after remand depends upon 

order of remand ... 

24. Procedure after remand ^ 

25. Refund of court-fee on remand 

26. Revision 

—Order 41, Rule 24 

— Order 41, Rule 25 

1. Scope of the rule ... 

2. “Has omitted to frame or try any issue.” 

3. “May, if necessary, frame issues” 

4. “Shall direct such Court to take the addi¬ 

tional evidence required” ... 

5. What Court may try the issues remitted... 

6. Powers and duties of Court to which issues 

are remitted 

7. Now issues raised before the Appellate 

Court 

8. Remand in second appeal 

9. Appeal 

10. Revision ... ... 

-Order 41, Rule 26 

—Order 41, Rule 27 

1. Scope and object of the rule ... 

2. When additional evidence may be admitted 

in appeal ... _ 

3. “Has refused to admit evidence which 

ought to have been admitted” 

4. “If the Appellate Court‘requires,” etc. 

5. Discovery of fresh evidence ... ^ 

6. Record of reasons ... 

7. Opportunity to opposite party to contest 

admissibility of, or rebut, the fresh evi¬ 
dence... 

8. Remand for trial de novo 

9. Court, if can take notice of subsequent 

events ... ... ^ 

10. Second appeal ... , M 

11. Supreme Court ... ... ^ 

12. Revision 

—Order 41, Rule 28 
— Order 41, Rule 29 
—Order 41, Rule 30 

—Order 41, Rule 31 

1. Scope ... 

2. Contents of judgment of Appellate Court ... 

3. Judgment of affirmance 

4. Judgment of reversal 

5. ‘Points for determination* ... 

6. ‘Deoision thereon* ... ... *** 

7. Reasons for decision ... 

8. Non-compliance with rule —Effect 

—Order 41, Rule 32 
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CIVIL P. C. (1908), (contd.) 

—Order 41, Rule 33 

1. Soope and applicability 

2. Any decree or order which ought to have 

been passed 

3. “Such further or other decree or order as 

the case may require” 

4. Power of Appellate Court to take cogni¬ 

zance of subsequent events ... 

5. Power may be exercised in favour of res¬ 

pondents or parties who have not filed 
appeal or cross-objections 

6. Power, if can be exercised in favour of 

parsons not parties to appeal 

7. Decree against several persons—Appeal or 

cross objections by one—Power cf Appel¬ 
late Court to set aside decree against all 

8. Power, if can be exercised against person 

not party to appeal 

9. Addition of parties in appeal ... 

10. Illustration to the rule 

11. Remand 

12. Second appeal 

13. Revision 

14. Letters Patent appeal 

— Order 41, Rule 35 

—Order 41, Rule 37 
-Order 41-A, Rule 1 ... 

—Order 42, Rule 1 

—Order 42, Rule (2) (Andhra Pradesh) 

— Order 43, Rule 1 

1. Scope ... ... ••• ... 

2. Orders which are not appealable 

3. Clause (a)—Order under O. 7, R. 10 

4. Clause (c)—Order under O. 9, R. 9 

5. Clause (d) —Order under O. 9, R. 13 

6. Clause (e)—Order under O. 10, R. 4 

7. Clause (f)—Order under O. 11, R. 21 

8. Clause (ii) (J & K) — Order under O. 20, 

R. 11, fixiDg instalments of decretal 
amount ... ... ^ 

9. Clause (j)—Order under O. 21, Rr. 72 or 92 

10. Clause (k) — Order under O. 22, R. 9 

11. Clause (1)—Order under O. 22, R. 10 

12. Clause (m) — Order under O. 23, R. 3 

13. Clause (nn)—Order under 0. 33, Rr. 5 or 7 

14. Clause (o)—Order under 0.34, Rr. 2, 4 

or 7 ... ... ... ... 

15. Clause (q) — Order under 0. 38, Rr. 2, 3 

or 6... ... ... .,. 

16. Clause (r) — Order under 0. 39, Rr. 1, 2, 4 

or 10 ... 

17. Clause (s)—Order under 0. 40, Rr. 1 or 4 

18. Clause (t) —Order under 0. 41, Rr. 19 or 21 

19. Clause (u)—Order under 0. 41, R. 23 

20. Clause (w)—Order under 0. 47, R. 4 

—Order 43, R. 2 
—Order 44, Rule 1 

1. Scope ... 

2. “Entitled to prefer an appeal’* 

3. “Who is unable to pay the fee required” ... 

4. Application accompanied by a memo¬ 

randum of appeal 

5. Subject to provisions relating to suits by 

paupers 

6. Sub-rule' (2) ... ... 

7. Power to grant time for payment of 

court-fee 

w • • # 

8. Effect of allowing application^for leave to 

appeal as pauper ... 

9. Appeal... ... ... **’ 

10. Letters Patent appeal 

11. Limitation ... ... ^ 

12. Revision 
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CIVIL P C. (1908) (contd.) 

— Order 44, Rule 2 

—Order 45, Rule 1 ... _ 

—Order 45, Rule 2 
—Order 45, Rule 3 ~~ 

—Order 45, Rule 4 ... ... _ 

—Order 45, Rule 5 ... ^ 

—Order 45, Rule 7 

1. Scope of the rule ... 

2. "Date of the decree”, meaning of 

3. Security and deposit 

4. Form of security—Proviso 

5. Extension of time 

6. Transmission of record 

7. Delay ... ... ... ^ 

—Order 45, Rule 8 

—Order 45, Rule 13 w w ^ 

—Order 45, Rule 15 ... ... ^ 

—Order 46, Rule 1 

—Order 46, Rule 7 ... ... ^ 

— Order 47, Rule 1 

1. Scope of the rule 

2. Person considering himself to be aggrieved 

3-4. Decree or order.from which no 

appeal has been preferred ... 

5. Discovery of new and important matter or 

evidence — 

6. Discovery of important matter of law 

7. Exercise of due diligence 

8. “Was not within his knowledge or” etc. ... 

9. Error apparent on face of record 

10. ‘Any other sufficient reason’ ... 

11. Review on ground of subsequent events ... 

12. No review on ground of decision being 

erroneous on merits 

13. No review of faot after decision in second 

appeal 

14. Applicability of rule to miscellaneous pro¬ 

ceedings under Code 

15. Review in proceedings under other Acts ... 

16. Review of orders under Art. 226 of the 

Constitution 

17. Review petition by minor 

18. Consent decree 

19. Ex parte decrees and orders of dismissal 

for default ... ... 

20. Judgment in Letters Patent appeals 

21. Limitation 

22. Court-fees 

23. ‘-‘To the Court which passed the decree” ... 

24. Appeal by one party — Review application 

by another—Clause (2) 

25. Appeal ... 

26. Revision 

—Order 47, Rule 2 ... ... _ 

—Order 47, Rule 3 

—Order 47, Rule 4 

1. Rejection of review application 

2. Grant of review — 

3. Review without notice to the opposite 

pwty ... _ 

4. “Discovery of new matter or evidenoe” ... 

5. "Strict proof” 

6. Appeal and revision 

—Order 47, Rule 5 *** ... ^ 

—Order 47, Rule 7 

1. Scope ... ... ^ 

2. Order rejecting review not appealable 

3. Order granting review, appeal against 

4. "In contravention of the provisions of 

rule 4” 

5. Letters Patent appeal ... 

6. Restoration of review application ... 

7. Revision ... ... 
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CORRECTION 

Page 829 Col. 1 — Companies Act (7 of 1913), S. 299. 

This point should be read as under S. 229 under Note 5 and not under S. 299. 
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CIVIL PROCEDURE CODE (1905) 

ORDER 21, RULE 30 

O. 21, R. 30 — Simultaneous execution -- Non- 

mentioning result of previous application _Effect 

See Ibid.O. 21, R. II. AIR 1955 All 3S2 (DR). 

O. 21, Rr. 30 and 11 and S. 39—Decree against 
three persons — Transfer in respect of two persons 
only — Execution application against all — Validity. 
See Ibid, S. 39. AIR 1956 Ajmer 39. 

O. 21, R. 30 — Simultaneous execution against 

dillerent judgment-debtors for same amount — Not 

barred. See Ibid, O. 21, R. 11. AIR 1961 Andh Era 63. 

*-O. 21, R. 30— Simultaneous execution — There 

is no legal bar to filing of execution petitions one 
alter other — Second petition filed before final order 
on first — Not barred under Art. 160, Hyderabad 

Limitation Act. 1LH (1961) Born 206 ; 63 Rum L R 

Sii'irS (K«, 7>; 1,2 ‘ mi *» <». 

•~Tr C }* H.30and S. 51 —Simultaneous execution, 
oee Ibid, S. 51. AIR 1956 Hyd 7 (ER). 

O* 21 » 3° — Money decree — Modes of e.ve- 

cuhon — Execution application merely pravin" (or 
rateaole distribution is in accordance with law J See 
Ibid, S. 73. AIR 1961 Madh Era 145 (ER). 

O. 21, R. 30— Dismissal of execution petition — 
Attachment made before judgment ordered to con¬ 
tinue lor specified period —Eredi attachment neces 
sary it sctMint! application is filed after the period 
See Ibid, O. 38, U. 11. AIR 1962 Mad 383. 

"7 ^--1. R 30 and 0.34, R. 15 — Maintenance 

decree charging properties - Sale of charged pro. 
perties —Purchase by maintenance decree-holder — 
Ellect — Personal liability of judgment-debtor-If 
extinguished — Liability of other properties to be 
proceeded against in execution. 

In execution of a maintenance decree in favour of a 
wi e and daughter it is not open to the husband- 
ju Igment-debtor to plead that his liability is extin¬ 
guished by reason of the lact that the charged 
properties were bought in by the wife lor arrears of 
maintenance at a Court sale in previous execution 
proceedings. Whether the charge be held extinguished 
or not by the Court s de in favour of the maintenance 
decree holder hersell the personal liability of the 
judgment-debtor under the decree is not extinguish- 

, * ;iI1(l hence the other properties of the judgment- 

debtor art* liable arul can be proci.-~i.livi ai-ainxt Alii 
Vol. 3.1 Fo.D. X. 


M L J 622, Dil' Foll,; AIR 1940 Cal 00 a “ d U955) 2 

The remedy of the husbaiid-judgment-debtor is to 
,n, u e proceedings to have the maintenance claims 

su tabiy reduced by Court in consideration of the pro- 

)y - he wife at the r Court sale and 
the lact that she is m possession of the profits therp 

[min i960 Mad W N 224 : (1960) 2 Mad L J 18 ~ i 

Mad I. VV 202 : AIR 1960 Mat! 442 (l>r 3). J 16 ‘ ‘ 3 

~ 21, R. 30—Simultaneous execution — Disc re 

tin" <>f b-ourt [ See [ ib 1 d, S. 51. AIR 1957 Mad 777. 

• O. 21 .R. ,j 0 Decree transferred for execution 

to another Court — Limits of jurisdiction of trails’ 
Pat°213 (FB)! 6ree C ° U(ts - See lbi,1 ' S - 38. AIR 1952' 

—-O. 21, R. 30—Jaipur Civil P. C.. O 21 li. 30 — 
Jaipur Baciiat Rules (1945). R. 36- Repeal’of jaim.r 

CwiI P. C. by Rajasthan Ordinance 5 of 1950 S I i 

— Continuity of execution proceedings pen dine in 
ISachat Court — Application to withdraw money 
made to Raehat Court - Limitation - Aonliea 

- ... -v. ns,; 

Under O. 21 . It. 30 of the Jaipur Civil Procedure 
Codea decree lor payment of money eoulu be eve. 

cuted in the manner in which jfV r*n I, ,* 1 

under 0 21, It. 50 of Civil P. C. and decrees a gab ^ 
certam classes of grantees to whom the Jaipur Raehat 

undl-r h^T t T C ' ,uld aI «> ^ executed 

ucr the Raehat Rules. I lie two modes of execution 

SiJe U,1(lt : r the Jaipur*"Civil 
loccdurc Code, i hey cannot be regarded w r ,. 

pugnant to one another. Even though the lab or Pi t 
hv‘s e ^ lre f R° de ," r /' pt ; tled on aVd frniTs i-liJso 
oi V ”( !u d,a A l lan V r A."' a " ce 5 ,)f iy;30 - the effect 

Rules continued in force eMn Mj; 

fr* sh applications can however be rn ,1 f,, * v 
‘ion in Raehat after 25- 1-50*^ H o , • , exec u- 

Kaaar* 1 - nh i - *• =»« s sft 

money realised in execution it is •> t' . drawing the 
cution of the decree w thi, U sa ) tef>, " a,d °f exe- 
to Article 182 of the Limitation Act''(’lyo.sj. °MR 


I 



CIVIL PROCEDURE CODE (1908), O. 21 R. 31 


Oudh 153: AIR 1925 Bom 443; AIR 1938 All 210; AIR 
1943 Mad 129, Rel. on. 1962 Raj L W 143. 

ORDER 21, RULE 31 

-O. 21, R. 31 — Execution — Decree against agent 
to deliver possession of goods entrusted for sale — 
Judgment-debtor unlawfully withholding goods after 
order of the Court to deliver the same to plaintiff 
decree-holder — Decree-holder would be entitled to 
recover the goods or value of goods as on the date of 
final decree, even of higher value to which price may 
have risen owing to fluctuation of market rates if 
judgment-debtor chaoses to keep goods — Where the 
Court goes into accounting, as in the instant .case, 
it has to adjust claims and counter-claims of parties 
and final result is arrived at as a result of mutual 
accounts and the damages awarded area part of larger 
relief of accounting and are ancillary to it — Such 
a course is sanctioned by O. 21, R. 31. Case law discu¬ 
ssed. ILR (195S) 1 All 96. 


compensation payable to the judgment-debtor for the 
non-dehvery of the specific moveables. This should 
be the market value of the moveables on the date of 
the decree. AIR 1953 Vin Pra 20 (21) (Pt C) (Pr 4). 

ORDER 21, RULE 32 

SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 32.) 

1 . Decree for specific performance. 

2. Decree for injunction. 

3. Opportunity of obeying the decree. 

4. Disobedience of decree for injunction or specific 
performance. 

5. Disobedience of decree for restitution of con¬ 
jugal rights. 

6 . Limitation. 


--O. 21, R. 31 — Power of Court — Execution by 

delivery of moveable property and also bv attach¬ 
ment of other property — Power of Court'to order 
conditional attachment. See Ibid, S. 51 — AIR 195^ 
Cal 717 (DB). 

-O. 21, R. 31—Execution of decree for specific 

movable property—Modes of. 

The decree-holder is entitled to apply for simul¬ 
taneous execution of a decree passed in terms of 
O 20, R. 10 by more than one of the modes of 
execution specified in O. 21, R. 31 of the Code. The 
decree-holder cannot be compelled to exhaust his 
remedy for delivery of the specific moveables before 
he can be permitted to seek his remedy by the other 
modes mentioned in O. 21, R. 31. AIR 1910 Lah 110 
Rel. on. 58 Cal WN 683 : 92 Cal L J 64 : AIR 195^ 
Cal 717 (718) (PtA) (Prs S, 12, 15, 16) (DB). 

-O. 21, R. 31 — Hyderabad Civil P. C., S. 58- 

Decree for specific movable property—Non-mention 
of money value to be paid as alternative relief— 
Power of executing Court. 

Where a decree for specific movable property does 
not state the money value to be paid as alternative 
to the delivery of property, the executing Court has 
no power to go into that question and fix the valua¬ 
tion of the property. It has however power in 
view of S. 58, Hyderabad Civil P. C. (O. 21, R 3WO) 

viI r. C ) to hx ine amount of compensation that 
can be awarded in view of the conditions that have 
arisen for the execution of the decree. ILR (1951) 
Hvd 89 : AIR 1953 Hyd 173 (Pr 2). 

-O. 21, R. 31 — Decree for movable property — 

Execution for money value. See Ibid, O. '^0 R 10 
AIR 1959 Mys 164. “ * 

-O- 21, R. 31—Decree fixing time for delivery of 

movable property — In default decree-holder entitled 
to a decree for certain sum— Decree not under O. 20, 
R. 10—0.21, R. 31 not applicable — Decree-holder 
not bound to exhaust his remedy for recovery of 
property before proceeding to recover the money 
See Ibid, O. 20, R. 10. AIR 1961 Raj 241. 

-O. 21, R. 31 (2)—Applicability. 

There is nothing in R. 31 (2) to justify the argu¬ 
ment that it would apply only if the specific move¬ 
ables are in existence. On the contrary, it comes into 
operation when the moveables are either then non¬ 
existent or are contumaciously held back bv the 
judgment-debtor. AIR 1953 Yin Pra 20 (21) (Pt B) 
(Pr 4). 

-0.21, R* 31 (2) — Mode of ascertaining com. 

pensation. 

Having attached the other properties, the Court 
should invite the parties to lead evidence on the 


i# uecree tor specific performance* 

performance.^ 32 (1) “ Scope “ DeCree f ° r specific 

The remedy provided in 0.21, R. 32 (1) is, of 

rler^p’ f"® ° th ® reme d>es available in execution of a 
decree for speciSc performance, but it can only be- 

decfee by ind P ff rS °b Wh ° ' S e f nti , t ! ed to execute the- 
oecree, and it, by reason of his own incapacity to- 

S - rft m is P reclud ed from seeking execu- 

bo* mi j e , ,,^ th Khetan - 1956 SCJ 301- 
ru 5 ?o-VU ad V J . 151 : 1956 Andh W R ( S C> 

6 Q m If L 4 'v 2: , 193 ? AU L J 345: 19 56 B L J R 

62 - 1956 N S r r 347 ! 5956 SCK 

C C 169 : 195/ Andh L T Si* 1956 S p \ 

3,9 : (S) AIR 1956 S C 359 (363) (Pt B) (Pr 22). ° 

O- 21, R. 32 — Decree whether capable of 

trii? nf" Decr e e /o r specific periormance of con- 
tract of sale— Defendant directed to execute sale 
deed within 30 days — No provision as to when sale 
price was to be paid or whether it was to be piid 
prior to execution of sale deed - Construction _ 
Decree cannot be said to be not executable on ground 

AJl49. e 'E >rice 1S not Paid- See ibid. S. 47. AIK 1963- 


O. 21, R. 32 (5) . 
ance of contract of 
granted. 


Decree for specific perform- 
sale Possession, if can be - 


trirt nf C i a SUlt fo ^. s P e r clfic performance of a con- 
1 sale no relief for possession is claimed and 

rpbpfTf V the de £ cree Passed in the suit contains no 
^' ie V" r del . lver y of possession the Court executing 

order''? deliver possession, au 
... | mg-delivery of possession being merely 

" W i the deed of safe. 1956 

(DBh AIR 1930 AU 415 (415. 417) (Pt'Y/(Pri 4, V2> 

T D j\ cree for specific performance 
Po^er of Court to direct subsequent purchaser. 

hadronvll i°i r f l pecific P erform ance where the vendor 
chasedThp^ hC P ro P e [ t y another who has pur- 
ment for ,P r ?P ert >' W1 th noticeoftheearlieragree- 
nnroVl ] e> 1S 0pen to the Court to direct tha 
nrior r^f r i° exec Vt? a COnve yance in favour of the 

(Pr 9) PUrChaSCr * AIR 1956 Bom 120 (122) (PtQ 

P* 22 . ^ 0r s P ec i6c performance — 

r u * i? u . rt i? lvl P§. decree against subsequent pur- 
u cl C u but pissing suit against seller — Appeal 
rooHf P ur , c ^ as ^ r — High Court has power to* 

(?7) f 100 Ca?L r T o] defeCt - See Ibid ’ °- 2 0.‘R d(H 




CIVIL PROCEDURE CODE (1908). O. 21. R. 32. Note 1 


'• 21, Rr. 32 and 35 — Applicability. 

If the plaintiff asks the Court to give a decree 
which is not a decree for specific performance sim- 
pliciter but for possession as well, the rights of the 
parties cannot be governed by the provisions of O. 21, 

^ 1C 35. In case like this the decree 

would have to be drawn up in such a manner that 
both of these rules could be availed of if necessary 

£4 Cal L J 103: ILR (1956) 2 Cal 771 : (S) AIR 1955 
Cal 402 (409) (Pt D) (Pr 36). 

' -O. 21, Rr. 32 and 34 — Decree for specific per¬ 

formance of contract of sale-Execution — Relief of 
possession though claimed in suit, decree silent as to 
such relief Jurisdiction of executing Court to 
deliver possession to decree-holder. 

Where in a suit for specific performance of a con- 
tract of sale with a prayer for possession, the plaintiff 
is he,d entitled to the reliefs claimed in the plaint 
and a decree for specific performance is passed and 

the same is confirmed in appeal, the executing Court 

is entitled to order delivery of possession to 
the decree-holder, while executing the decree 
under the provisions of O. 21, Rr. 32 and 34. 
ihis right of the executing Court in fact is well 

recognised as its inherent right if either the contract 

or le decree is silent about delivery of possession. 
Since under S. 55 of the Transfer of Property Act the 
nght to ask for possession and right to obtain the 

same is m the absence of a contract to the contrary, 

imp icit in the contract to transfer the property, the 
decree-holder automatically gets that right to demand 
possession from the party conveying the property and 
that party m such a situation being only the Court, 

M ? S fu reP r aCe d the judgment-debtor and which 

thercd()r f» 9 11 his behalf as his statutory 
agent, it necessarily becomes liable to perform that 

Tn W gating to delivery of possession 

decfce .ecogn.sina the contract including perfonn! 
auco of such further acts and things at would be 
Hnqr rc h c J'i'" lte to givcfull elfect to the same. AIR 
! n, ?i L oor 2 T 1 A'K 1951 Cal 551 and AIR 1919 
g J ,' 1 ?95 and AIR 1935 All 432 and AIR 1931 Pit 

VlR U l957 pV™? n 11 , 415 a '4 AIR 1952 Cal 302 and 
; , at /Q t, Rel. on; AIR 1948 Nag 40ft, Dist 

1 duff Jab L J 234 : 1962 M PC 465 • luff-? \f p i j 
(Notes) 328 : AIR 1963 Madh Pra 86 (88) (Prs 7, Sff/ 

O. 21 R. 32 (5)—Sale of holding in accordance 

sanrtil eCre f c° r i Spe n iKc Performance—Sale requires 
sanction of Suba—Decree is not executable—Court 

can direct judgment-debtor to obtain sanction. See 

Tenancy Laws - M. R. Land Revenue 

PraT CyACt 169 ° f 1950)1 S - "°- AIR 1960 -Madh 

Ownership'. 32 ~ S P ccific Performance-Transfer 

sen proD«t f v°m P 7 ifiC j Performance of a contract to 
, property merely declares the richt of the D H 

o have a transfer executed in his favour The decree 

I y. seif does not transfer title. So ong as a sale 

bylfe^nt^rV" faV ? Ur ol th * if. H. eithir 
> ucicnuant or by Court the title to the nronerfv 

•MR* 1938 AlVj^r^'n a , n o-1 oes not P 1SS to the D- H. 
o, 1 A 2 ’ FolK 1951 Na S L J (Notes) 157. 

• 21, R. 32 Suit by vendee for specific per- 

nadenTrtv N X,™* ‘"^"-Subsequent purchaser 
made parts--Nature of decree — Subsequent purcha- 

iZH-x n f ir n ted t0 ,0in vendor «> execute sale- 
c Appellate Court in second appeal by subse- 

rr K, i:, 'fVT";", ,o . p “ s '“•>i9«i 

*“ 1961 f *““ 
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The relief of possession is inherent in a relief for 
specific performance of contract for lease, and the 

Court executing a decree for specific performance of 

a contract for lease can grant possession of the 
property to the decree-holder even though the decree 
did not provide for delivery of possession AIR 1931 
Pat 179. Foil.; AIR 1920 Pat 89 and'AIR 1924 Cal 
600, Dist. 1957 B L J R .36if: AIR 1957 Pat 70 
(702) (Pt. A) (Pr. 4) (OB). ' 01 


11 ; , 21 ’ ( 3 ' Decree for specific performance 


— Incidents of. 


O. 21, R. 32—Decree for specific perform or. 
of contract for sale of land. Performance 

Where a suit for specific performance of contract 
for the sale of land is decreed, the normal rule is to 

direct the withdrawal of the consideration money 

deposited in Court by the vendor as there miv bo 
equities to be determined between him and the subse 

quent purchasers. AIR 1954 SC 75, Ref AIR i o'-- 

Pat 201 (20S) (Ft. F) (Pr. 15) (DB). IR I9oS 

32(1)—Decree for specific nerfor 
mance—Nature of. perior - 

1 he obligations under a decree for specific pprfnr 
mance are mutual and concurrent and both the 
parties to the decree are in the position of decree 
holders and judgment-debtors. The party d who 
wants the decree to he executed must be in a nosiHon 
to deliver the goods, namely, that he should also he 

P- r f° ( rin what the decree directs him to do 
If he is not, for one reason or the other, then he is 
not a person who should he entitled to execute the 
decree The decree must be executed as a whole nr 
none at all in other words, the decree for specific^per¬ 
formance of contract can he executed cnlv if The 

parties to ,t are in a position to fulfil their respective 
obligations. The matter may he different and other 
considerations might arise if it k f min q A °' er 

account of fraud or other wrongful act of one of the 
parties, the other party is rendered incapable of 

peiforming his pari of the decree 1955 R T t r rv 
AIR 1954 I>at 497 (501) (Pt. E) (Pr l[) (DB) J R 68: 

2. Decree for injunction. 

O. 21, R. 32 Decree for perpetual initmoiv 
representative suit—Can be bfndinrr ()n l f n In 
actually impleaded but represented hv t l . parhe . s 

385 (DB). ’ All 

— 2 1, R. 32—Scheme decree -Execution. 

it is no doubt true that O o» n oo i 
express terms, refer to d^Te ,,Vr 2 ’c°^ n0 t t ', il * 
C. P. Code. Rut where the dT lu ?* 9 ~ °, f the 
scheme decree are in the nature I(), f ls cmdodle d in a 

the scheme decree falls within tUr, V junction, 

R. 32. AIR 1937 -Nlad 32fl a, r r'Ti'T ° f °- 21, 
on. (I960) 1 Andh W R 31 - AIR VCt T 1 r’ Bel - 

312. (313) (Pr 5) (DB). ' A1R 1960 AncR i fra 

O. 21. R. 32 — Decree for inimwm • 

seritat ive suit—Can be executed under o’2i *R P T* 

aganwt those defendants who were not' it ’ K- 32 
parties to suit. See Ibid, S. 146. .AIR I960 Cal mT' 0 

O. 21, R. 32 (5)—Specific Relief Ar t (1877) S « 

—Performance of specific act — r»,-, 55 

Illustrations to section not exhaustive L.^ n ,0I J 

second appeal. ILR (1961) Mys 039, "° X Ur 8ed in 

Munmipality Dom'levyT"*. f ,T UnC ‘T, restraining 
tion - Executing Court cfn ,7. ^ T Execu - 

“octroi duty.- 8 Cani,ot Prohibit levy 0 f 

A decree for injunction can only be evernt^l • 
manner given in O. 21, R .32 ' L t -' e cuted in the 
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\\ here the decree has restrained the Municipality 
irom levying and recovery of “terminal tax” from 
tne plaint ills by a permanent injunction, if a tax 
other than the terminal tax has been levied, the 
decree holders cannot invoke the aid of an executing 
Court to stop the imposition of that tax, by introduc¬ 
ing the words Octroi duty” in the “terminal tax'* 

l R 178 1 AIR 1954 Pu "i 197 (198 

(Ft. B) (Pr. 6). 


r 7. 9* 21 » R * 32 read with S. 30 not applicable — See 
Ibid, S. 94. AIR 1963 Andh.Pra 136 (DB). 

O. 21, R. 32 (1) — Disobedience of order for 
mandatory injunction - O. 21, R. 32 (1) applies-See 
Ibid, S. 30. aIR 1961 Andh-Pra 482» 


~7 °-*b R ' 32 (5) Applicability—Disobedience 
ot prohibitory injunction by fresh obstruction — 
Proper remedy. 


3. “Opportunity of obeying the decree.’’ 

—- O. 21, R. 32—Decree declaring right of decree- 
holders to put up a bund—Executability. 

The question of executability of a decree has to be 
settled primarily upon the form of the language of 
the decree itself. Where the decree declared the 
right of the inhabitants of D village to repair and put 
VP a bund at the junction of two plots and the 
inhabitants of M village were also restrained from 
cutting the bund or interfering with it in any manner, 
the decree is not capable of execution under O. 21, 
R. 32, till the inhabitants of D village had actually 
attempted to construct the bund as it cannot be said 
that the people of M village had an opportunity of 
obeying decree till the decree-holder had made an 
attempt to construct the bund. 1959 Pat L R li: 
1959 B L J R 272. 

" O. 21, R. 32 (1)—Scope—‘Opportunity of obey¬ 
ing the decree’—Question of fact—Appellate Court’s 
power to decide. 

The question whether the party had an oppor¬ 
tunity or not to obey the decree or whether he 
wilfully disobeyed it is a question of fact and must be 
decided on the facts of each particular case. The 
appellate Court having the same powers as the origi¬ 
nal Court can decide the question for itself to avoid 
unnecessary delay. 1955 B L J R GS : AIR 1954 Pat 
497 (499) (Pt. B) (Pr. 6) (DB). 


Order 2L, R. 32 (5), Civil P. C., is applicable to the 
execution of decrees for mandatory injunctions. If a 
prohibitory injunction is disobeyed by a fresh con¬ 
struction causing obstruction to a right of way, a fresh 
cause of action arises for which the remedy has to be 
sought in a suit for removal of the obstruction. 1956 
Andhra L T 492 : 1956 Andhra W R 578 : AIR 1957 
Andh-Pra 44 (47) (Pt E) (Pr 7). 


P* 21,. R. 32—Disobedience of injunction—Court 
granting injunction can alone punish for contempt — 
Provisions in S. 30 read with O. 21, R. 32 are not 

,7 8ee Ibid - °- s9 ’ R. 2 (3). AIR 1955 
N U C (Cal) 786. 


: 9- R - 32 — Applicability — Attempt to vio¬ 

late decree. 


The question of taking action under O. 21, R. 32 
arises only when a party against whom a decree for 
injunction has been passed, wilfully falls to obey it. 
Courts have no power to enlarge the provisions of 
R. 32 so as to take action even in the case of an 
attempt to act in contravention of the decree 1959 
Ker L J 201 : 1959 Ker L R 201 : 1959 Ker L T 275* 
ILR (1959) Ker 648 : AIR 1959 Ker 395 (396) (Pr 2) 


O. 21, R. 32 — Decree for dismantling a wall 
—Upper storeys resting on the wall no ground to 
prevent execution of decree —Court can get the wall 

dismantled at judgment-debtor s costs if he fails to 
do so. 


O. 21, R. 32 (1) Decree for specific perfor¬ 
mance - Demand, if necessary before execution. 

In a decree for specific performance of contract a 
demand is not necessary to be made upon the partv 
against whom execution is sought ; all that is neces¬ 
sary’ is that that person must have an opportunity and 
that person should have wilfully disobeyed the 

decree. 1955 B L J R 68 : AIR 1954 Pat 497 (501) 
(Pt D) (Pr 10) (DB). K } 

4. Disobedience of decree for injunction or 

specific performance. 

“O. 21, R- 32 — binding in another suit holding 
judgment-debtor to have disobeyed the decree gram 
ting injunction 1 hiding does not operate as res 
judicata on the question of wilfulness of disobedience 
which has to be considered in execution proceedings 
instituted for the disobedience of the decree under 
O. 21, R. 32—See Ibid, S. 11. AIR 1965 All 44- 

— O. 21, R. 32—'A ilful disobedience of decree for 
injunction by party bound bv it is necessary to exer¬ 
cise jurisdiction under the rule — Vagueness of decree 
in execution causing doubt as to the scope of injunc¬ 
tion granted against judgment-debtor — Disobedience 
by him of the injunction cannot be said to be wilful. 
AIR 1915 P C 100 (21 and AIR 1937 Cal 601, Disting. 
AIR 1965 All 44 (45) (Pt A) (Prs 9, 11). 

O. 21, R. 32 — Attachment and imprisonment— 
Preference. 

, There is nothing in R. 32 which should compel 
t.->e Court to proceed against the property in prefer¬ 
ence to committing the defaulter to prison. (S) AIR 
1955 All 385 (386) (Pt B) (Pr 12) (DB). 

-O* 21, R. 32 — Violation of injunction issued 

under O. 39, R. 1—Punishable under O. 39, R. 2 (3) 


A decree was passed in favour of the plaintiff 
wherein it was ordered that the defendants should 
restore to the plaintiffs possession of the encroached 
portion as per sketch filed with the plaint after dis¬ 
mantling their own wall. The structures of the first 
and second floors of the defendants’ house also rested 
on the wall. The executing Court ordered delivery of 
possession after demolishing the structures but the 
ower appellate Court held that the w*all could not be 
dismantled without damaging the structures resting on 
it and, therefore, the decree was inexecutable. 

Held, that the power of the Court to remove the 
structure itself was derived from O. 2i, R. 32, Civil 
P. C., in which sub-r. (5) was added in 1923 giving 
the necessary power. After insertion of sub-r. (5) it 
would be now possible for the Courts to take action 
to have the act done at the co^t of the jud<nnent- 
debtor. (1961) M P L J (Notes) 241- 


-O. 21, R. 32 (5) — Sub-rule does not apply to 

prohibitory injunctions. 

Order 21, R. 32 (5) has no application to the case 
of prohibitory' inj notions, but applies only to the 
case of mandatory injunctions. 


The decree-holder in the case of a prohibitory in¬ 
junction has not only got a right of suit in such a ca<e 
in order to get a mandatory injunction for the removal 
of theobstructmnsetc., but has also the easier remedy 
under O. -1, R. 32(1). He can ask for the detention 
of the judgment-debtor in the civil prison, or the 
attachment of his property or both, and a Court can 
order either or both of these things to be done in case 
the judgment-debtor will not remove the obstruction 
within a time prescribed by it. Such an order of 
Court will he normally quite effective, and will enable 
I"A, C4e cree-hoIder to enjoy the fruits of his decree : 
AIR 19*4 Cal 402 ; AfR 1038 All 410 ; AIR 1938 Pat 
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522, Rel. on. ; Observation of Richardson J. in AIR 
1919 Cal 674, Dissent, from. ; 1930 M W N 809, 
Disting. 1949 Mad W N 706 : (1949) 2 Mad L J 705: 
62 Mad L VV 867 : ILR (1950) Mad 764 : AIR 1950 
Mad 237 (238, 239) (Prs 2, 5, 7). 

~—O. 21, R. 32 ( 1 ) and S. 47 — Decree for injunc¬ 
tion — Disobedience — What constitutes — Execu¬ 
tion proceedings — Allegation of alteration of 
circumstances by act of judgment-debtor — Whether 
sufficient to disallow execution of decree—Jurisdic¬ 
tion of executing Court. 

A person disobeys an injunction not only if he fails 
to perform an act which he is directed to do but also 
when he does an act which he is prohibited from 
doing : AJR 1945 Oudh 81, Rel. on. 

If during execution of a decree granting permanent 
injunction to the decree-holder it is found that cir¬ 
cumstances have altered and the question whether 
such alteration of circumstances was the consequence 
of the acts of the judgment-debtor becomes a compli¬ 
cated question of fact the executing Court may direct 
the aggrieved party to institute another suit : AIR 
1938 All 416 and AIR 1957 Andh-Pra 44, Disting. 

Where the injunction restrained the judgment- 
debtor from impeding the free flow of water in the 
water course on to the decree-holder’s land and the 
judgment-debtor by deepening his o^vn la)id diverted 
the free How of water in the water course, by making 
it percolate into his land : 

Held, that the act of the judgment-debtor amount¬ 
ed to a clear disobedience to the injunction made 
against him. 1962 Mys L f (Sup) 6 : ILR (1961) Mvs 

: AIR 1961 M X S 268 (269, 270, 272) (Ft B) 

(I rs 11 , 28). 


- O. 21, R. 32 (5) — Possession obtained under 
decree lor possession and perpetual injunction—Fresh 
dispossession by same defendant — Remedy by suit — 
Words of O. 21, R. 32 (5) clearly indicate that thev 
are apposite to mandatory injunctions — See Ibid, 
8 . 47. AIR 1954 Nag 245 (DB). 

7 ?L R ; 82 and S. 51 (e)—Decree for prohibi- 
,? r V function -- Application under sub-r. (5) of 
j d (, cs not lie — Application cannot be saved 

sub r ’(1) of R ^32 C,ltl * 0n ° f decree is to be unc,er 

No direction as provided in sub-r. ( 5 ) of R. 32 of 

Y* can ls ; sue f° r Ihe execution of a decree which 
does not enjoin on the decree-holder to erect a wall 
m dispute but merely declares his right to do so and 

prohibits the judgmentdebtor from interfering with 
the construction. 

A decree for a prohibitory injunction cannot be 
executed as provided lor in O. 21, R. G2 (5) and the 
mode of execution for such a decree is the one laid 

IlQtcVo xV Y. ( } ) Y- he r "] c 1 AUl 1933 522 and 

qVj V L i Y n id!* 1950 Mad 237 and AIR 
indo^'di 10 aiKl A,H 1934 Oil 402 and AIR 1958 

1 hi? decree-holder in the case under question may 
or may not erect the wall and if he does not erect the 
wall there can be no question of his being guilty of 
disobedience of the injunction in the absence of any- 
t nng m the decree enjoining on him to erect the wall, 
lie injunction therefore in the case is a prohibitory 

and nc t a mandatory injunction and as such it is out¬ 
side the ambit of sub r. (5). 

Section 51 (e) of the Code cannot save the execu 
ion application under O. 21, R. 32 (5) in the case. In 
the present case there is a mode provided for the 

ment of'tl. l K d<fcr ‘?* , tl > at m°<le being by attach- 
,n o ti e judgment-debtor’s property and 1 ) V its 

sale or by his detention in the civil prison for dis- 

olicthence of the injunction, vide O. 21, R. 32 (1) 

1 neretore, resort cannot be had to Cl. (e) of S. 51 • 


AIR 1936 All 495 (FB), Rel. on. IL9 (1962) l Punj 
92 : 63 Punj L R 756 : AIR 1961 Punj 547 (548, 
549) (Prs 4, 6 , 7) (DB). 

;-O. 21, R. 32 ( 1 ) — Detention of judgment-debtor 

in civil prison on disobedience of order of permanent 
injunction — Detention for period beyond six weeks 
is not legal — See Ibid, S. 58. 1965 Raj L W 466. 

“—O* ^1, Rr * (1), (5) — Applicability — R. 32 
(5) is confined only to mandate y injunctions — 
Decree for prohibitory injunction only — Executing 
Court cannot order demolition (f construction — 
Remedies available to such decree-holder. 

f he phrase ‘the act required to be done’ in O. 21 , 
R. 32 (5) refers to the act which has been required to 
be done under the decree, and therefore such a decree 
must be a decree for a mandatory injunction which is 
not the same as prohibitory injunction. W hile O. 21, 
R. 32, Cls. ( 1 ), ( 2 ) an 1 (3) applied to both classes of 
injunction, sub-r. (5) thereof is confined in its appli¬ 
cation to decrees for mandatory injunctions only and 
has, properly speaking, no application whatever to 
decrees for prohibitory injunctions and it is not open 
to the executing Court to convert a decree for prohi¬ 
bitory injunction into one for mandatory injunction 
when asked to execute a decree of the former charac- 
ter : AIR 1919 Cal 074, Dissented fiom. 

Held, on facts that the decree was merely for a 
prohibitory injunction and therefore the Courts 
below were entirely wrong when they ordered the 
demolition of the alleged unlawful structure or struc¬ 
tures raised by the defendant. 

Held, further that the plaintiff was not, however 
without a remedy. One class of remedy was available 
to him under sub-r. ( 1 ) of 11 . 32, namely, that he 
could seek the detention of the judgment-debtor in 
the Civil prison or by the attachment of his property 
or by both provided a case therefor was made out. 

1 he other remedy for him was to file a fresh suit 
ILR (1960) 10 Raj 1031. 


-0. 21, R. 32 — Decree in favour of B for perpe¬ 
tual injunction restraining A from acting as Catholi- 
cos and metropolitan — B complaining that proposed 
ordination of Bishops by A was direct violation of 
perpetual injunction — B’s remedy was to en¬ 
force decree under O. 21, R. 32 and not to apply for 
further injunction from High Court. See Ibid O 39 
R. 1. 1953 Ker L. T 601 : AlR 1954 (Trav-Co) 117.’ 

5. Disohedience of decree for restitution of 

conjugal rights. 


O. 21 R 32 — Decree for restitution of conjugal 

rights - Judgment-debtor willing to obey the decree 
decree-holder, however, obstructing performance 
without just cause — Court can record satisfaction of 
decree on application of judgment-debtor — O 21 

Km M “ rr ” e ” A “ 

G. Limitation. 

O. 21, R. ,32 — Enforcement of decree for per 
manent inlunction-Application for - Limitation - 

Period oi limitation governed by Art. 181—Art iso 

^ ml^ L r^ ti0r | ! Ct (l ° -‘ apply — Limitation 

(V)<m f no * a w YY 181 ,» 182 (Limitation Act 
(1963), 5. 22 and Arts. 137 and 136). 

Provisions of Art. 181 and not Art. 182 of the 

021 R°G on f, l p U W g ? Ver " ? n “Potion under 

Y lvl1 C. f° r enforcement of a decree 
for permanent injunction Section 23 of the Limitation 

A Y ia , vo 110 a Ppbcation. AIR 1921 P C 31 • 

I L R 29 Mad 314; AIR 1946 Pat 392 and AIR 19^ 
Lah 702, Rel. on: Ait. 182 provides ior a limitation fS 
execution of a decree which is capable of execution 
from the date on which it is passed. A deer "for 
permanent injunction cannot he executed as soon a! 
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It is passed, but must await execution upon disobe- 

wl" Ce ?i fthe 1 , n,unctl0n ' I L R 20 Mad 780, Rel. on. 
Where the apphcat.on under 0.21, R 32 has been 

made by a dispossessed decree-holder for enforcing 
the execution of a decree for permanent injunction 
restraining the judgment debtor from interfering with 
decree-holder’s possession, S. 23 of the Limitation 
Act will not apply, for there is no continuing cause of 
action. 1 he class of cases which can aptly fall with¬ 
in the scope of S. 23 are those where there is a recur- 
ring cause of action de die in diem, for example the 

" b T c >°" ° f ? water course and of the flow of water, 
the building ot a high wall or wire fencing which 
prevents the plaintiff s passage. AIR 1942 All 77; AIR 

q?n ioi o R . 19 u 50 VinPra 34; AIR 1933 Lah 

rna uIm 1 u Lah 227 ’ Rel - 0,1 ; IL R 23 All 465, 
List. 1964 All VV R (HC) 720: 1963 All L J 860. 

ORDER 21, RULE 34 

——O. 21, R. 34 —Contract for sale of plots made 
it d pentlenc y of suit for ejectment of tenant under 
U. f. 1 enancy Act - Condition to execute sale-deed after 
passing of decree for eiectment - Ejectment suit dis¬ 
missed in trial Court but decreed in appeal — Failure 

lar^Tn e „ s , aSee Contract Act (1872), S. 50. 
196o All VV R (HC) 129 : AIR 1966 All 185. ' 

Arr^o? 1, 34 ~ Mortgage executed by Court— 
„“ e a s ‘®V 0I l ,S n ° n . eces sary - S. 59, T. P. Act, does 

Ac. (?^ C °< T ‘ r »< 

Dursnine^ n f ent i° f m °'r tgage executed by a Court ill 
nn atfp £?• f a , de ? ree for specific performance needs 

of the Tr ' 01 / 9 d° 'witnesses as required bv S. 59 

of Prnlr/ r i°i Property Act. S. 59 of the Transfer 

instrnmp, t ( , n ° f come into play in regard to 

C P Corh! il' 2 Wlthin the Purview of O. 21, R.34, 

fiirmpV m, / f M re . IS a L co , llflict between the two, the 

S 2ofthpT yie r t0 /n e latter by reason of Cl. (a) of 
s. g ot the Transfer of Property Act. 

a J,te Uti °" °J ? document implies the making of 
dor,,mp'f r n u ent- Jt ’ therefore , includes signing of a 
are necessary ° P rei>ence of witnesses where witnesses 

T V p h Apr°ic Ce the i CO m lusion , is reached that S. 59 
O 91 R i a' '.uuPPbcable to documents falling under 

aiiv inn-inri' e question of attestation does not assume 

•execuHmV i Ce ‘ Ev f" ass . umi ng th at the expression 

where l " impl - v attestation i» all cases, 

doubt th .M fL 01 ’ 1S necessary, there can be little 
doubt that in the context of O. 21, R 34 'execution' 

comprehends attestation. That rule has devised a 

W h e 'T^ « 'V. aking ‘! f documents by Court, 

thnf ii i s P eci 6 caP y stated in the document itself 
U ^ ge so L me other responsible officer autho- 
r sed to execute the instrument on his behalf has 
signed the document and the seal of the Courtis 
affixed to it, it would be superfluous to require two 
persons to indicate by their signature that they have 

oTjf 1 r f S io er /- si ? lling Rle documents. ILR2o Mad 
2 51 L d R , 18 Ca AIR 1949 Cal 688; AIR 1959 

J Hl 3 ,n fad 37; AIR 1919 Mad 469; 
JK « ad o 8 , 0/; A,R 1925 P C 203 « Dist.*ILR(1960) 
} 4 n Sf h - Pr ?5J : (1960) 1 Andh W R 185 : 196*0 Andh 

26 T 3 5 0 7 , 7 31hDB) 96 ° AUdh Pia 465 (468, 469) (Prs25 ' 

“ ?• 2 *» 34 (S) Scope — Decree for execution 

of document — Objections by judgment-debtor — 
Duty of Court to consider. 

°4 (3), makes it clear that where the judg¬ 
ment-debtor objects to the draft and his objections 
are reduced to writing, the Court has to make an 
order approving or altering the draft, as it thinks fit. 
An order which does not take into account the ob¬ 
jections raised on behalf of the judgment-debtor can¬ 
not be deemed to be a legal or valid one. The provi- 


sion being a mandatory one, non-compliance with that 

mq-qi , 0 5 , v,t }? t ®* the order - 1959 Andh L T 120 s 

(667) (P? 3) D (£b) R 508 ! AIR 1939 Andh Pra 666 

" ;0. 21, R. 34 — Agreement to alienate joint 

family property by father as manager, for debt 
incurred by him — If can be enforced against 

r° f n h _ r D c Cre f k ^ or specific performance against 
father - Suit by son to set aside decree challenging 
actum of debt—Maintainability - Son impleaded al 
legal representative in previous litigation against 

deat h — S ubsequent plea as to factum 
of debt if barred by res judicata - Son born after 
institution of previous suit — Position of son to chal- 
lenge agreement how far affected by that fact. See 
Hindu Law—Debts. AIR 1963 Bom 100 (DB). 

7 R *.34-~Decree for specific performance in 

favour of plaintiff — Court executing conveyance on 
refusa! by defendant - S. 26F, Bengal Tenancy Act, 

b 1885 \~ vhether attracted — See Tenancy Laws - 
Bengal Tenancy Act (1885), S. 26 F. AIR 1951 Cal 551. 

Z O’ Rr * 34 and 32 — Decree for specific per¬ 
formance of contract of sale — Execution — Relief 
of possession though claimed in suit, decree silent 
as to such relief — Jurisdiction of executing Court 
to deliver possession to decree-holder — See Ibid. 
0.21, R. 32. AIR 1963 Madh Pra 86. 

” 0* 21, R. 34 (5) — Suit for specific performance 

decreed — Vendor ordered to execute sale-deed _ 

Failure — Court appointing Commissioner to execute 
sale-deed—Held, sale as per such sale-deed was pre¬ 
emptible. See Punjab Pre-emption Act (L of 1963), 

S. 3 (5) (9). AIR 1965 Punj 346. 

ORDER 21. RULE 35 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 35) 

1. Scope. 

2. Delivery of possession—Symbolical and actual. 

3. Effect of symbolical possession. 

4. Joint possession. 

5. Removal of person bound by decree. 

6. Resistance to delivery of possession. 

7. Identification of land. 

8. “Break open” — Sub-rule (3). 

1. Scope. 

-O. 21, R. 35 — Madras Hindu Religious and 

Charitable Endowments Act (19 of 1951), S. 87 — 
Appointment of Commissioner for effecting delivery 
of possession — Powers of Magistrate under S. 87 — 
Held though provisions of C. P. C. ;not attracted, 
order to enforce his direction under S. 87 did not 
call for interference. See Madras Hindu Religious 
and Charitable Endowments Act (19 of 1951), S. 87. 
(1962)2 Andh L T 73. 

-O. 21, R* 35 — Scope — Second application for 
delivery of possession—Maintainability. 

A writ for delivery of possession was issued in 
favour of the decree-holder, and though on one occa¬ 
sion it was returned unserved, on the second occasion 
the Nazir purported to give delivery of possession to 
the decree-holder and submitted a repoit to that 
effect. The Court then recorded an order saving that 
possession had been delivered and dismissed the 
execution case. The judgment-debtor had filed an 
appeal against the decree under execution, hut there 
was no stay of the execution case. The appeal was 
eventually dismissed. The decree-holder then took 
out fresh execution of the decree. He prayed for 
delivery of possession saying that, in fact, possession 
had not been delivered to h icn of the property in 
question. 
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Held, that there was no effective delivery of posses¬ 
sion obtained by the decree-holder in the previous 
•execution case of the entire property, as the decree 
provided. In the circumstances of this case, there 
was nothing to show that the decree-holder should 
be debarred from the remedy by way of execution, 
and should be necessarily driven to a separate suit 
for the purpose of obtaining possession of the pro¬ 
perty to which, under the decree, he was entitled. 

I L R (1957) 9 Assam 308 : AIR 1957 Assam 123 
(124, 125) (Prs 3, 4) (DB). 

-O. 21, R. 35 — Application under O. 21, R S5 — 

Details should be stated in tabular form. See High 
Court Rules and Orders — Calcutta High Court 
Original Side Rules, Chap. 17, R. 13. ('51) 88 Cal 
L J 27. 

2. Delivery of possession — Symbolical and 

actual. 

-O. 21, R. 35—-Scope — U. P. Tenancy Act (17 of 

1939)—Rules under. R. 104 — Delivery of possession 
•effected by Amin without notice to judgment-debtor 
— Delivery is not invalidated. See Tenancy Laws — 
{J. P. Tenancy Act (17 of 1939'.—Rules under, R. 104. 
1954 Cri L J 2G r AIR 1954 All 39 (DB). 

-O. 21, R. 35—Applicability—Decree confirming 

possession. 

The relief as to recovery of possession is distinct 
and different from the relief as to confirmation of 
possession. If a plaintiff seeks confirmation of pos¬ 
session, it means that he is in actual possession of the 
property and seeks the protection of • the Court to 
retain his possession. If he seeks recovery of posses¬ 
sion, it clearly amounts to his slating that he is out 
-of possession. The decree confirming possession can¬ 
not be construed as one for recovery of possession 
under O. 21, R. 35, C. P. Code. A I R 1923 Pat 137, 
Diss. from; 15 Ind Cas 898, Rel. on. (1958) 1 Andh 
W R 403 : 1959 Andh L T 300. 

-O. 21, R. 35—Power of Court — Power to direct 

demolition of structures. 

Order 21, R. 35, C. P. Code, does not in terms give 
the Court any power to direct demolition of struc¬ 
tures. Therefore, a holder of a decree for vacant 
possession of land is not entitled to call upon the 
Couit to deliver possession of the land by the demoli¬ 
tion of the structure*thereon. (’51) S8 Cal L J 27. 

-O. 21, R. 35 (2)—Formalities for delivering sym¬ 
bolic possession— Warrant issued by Court for deli¬ 
very of possession to auction-purchaser — Copy of 
same affixed on property of which possession was 
sought - Formalities as to affixture contained in O. 21, 

R. 35 (2) satisfied—Mere fact that word ‘Summons’ 
instead of ‘Warrant’ has been wrongly used by peon 
in his endorsement as to affixture made on copy of 
order, does not change character of warrant. 1965 
Kash L J 1 : AIR 19G5 J 6c K 31 (32) (Pt B) (Pr 3). 

-O. 21, R. 35 (2) — Delivery of symbolical posses¬ 
sion—Formalities — Burden of proving that formali¬ 
ties required by law were not complied with, at the 
time ot giving symbolical possession to plaintiff, is on 
defendant and not on plaintiff—Evidence Act (1872), 

S. 114, Illustration (e). AIR 1928 Lah 910. Rel. on. 
19G5 Kash L J 1 : A I R 19G5 J 6c K 31 (32) (Pt C) 
\Pr 31. 

-O. 21, R. 35— Decree for possession of immova¬ 
ble property — Execution — Effective delivery of 
possession obtained by decree.holder although deli- 
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very was not recorded, and execution application 
kept pending by reason of stay ordered by appellate 
Court on appeal by judgment-debtor — Subsequent 
dispossession — Fresh application for delivery of 
possession not maintainable—Remedy is to file fresh 
suit for possession. 

Where the decree-holder obtains effective delivery 
of the property from the hands of the judgment- 
debtor in execution of his decree for possession al¬ 
though the delivery was not recorded and the execu¬ 
tion application was kept pending by reason of a stay 
ordered by the appellate Court on appeal by the 
judgment-debtor, the subsequent dispossession com¬ 
plained of can only give rise to a fresh cause of 
action, for the institution of fresh suit for possession 
and cannot justify a second order for delivery on the 
decree-holder’s execution application when execu¬ 
tion had already been completed by an actual and 
effective delivery. ILR 4 All 184; AIR 1910 Mad 930 
and AIR 1917 Mad 202, Rd. on. 1962 Ker L J 927 : 
1992 Ker L J 7G4. 

-O. 21, R. 35— Delivery of symbolical possession 

— Prayer for attachment — Court ordering decree- 
holder to file list of property — List not filed and 
property not attached—Appeal by person whose pro¬ 
perty was sought to be attached held premature. AIR 
1955 NUC (Mudh.B) 3025 (DP>). 

-O. 21, R. 35 — Decree for redemption made final 

on payment—Mortgagee appealing from preliminary 
decree —Appellate Court rejecting stay but ordering 
security from mortgagor — Decree-holder held en¬ 
titled to delivery of crops. Sec Ibid, S. 47. 1958 
M P L J (Notes) 13G. 

- O. 21, R. 35 and Madras Buildings (Lease and 

Rent Control) Act (18 of I960) — Decree for specific 
performance of contract of sale and delivery of 
possession—Scope of delivery that could be effected 
—Tenants in possession—When could claim protec¬ 
tion. 

Order 21, R. 35 of the Civil Procedure Code pres¬ 
cribes the procedure to be adopted in giving sym¬ 
bolical possession to a decree-holder wheie the pro¬ 
perty sought to be delivered possession of in execu¬ 
tion of a decree is in the posbession of a tenant or 
other person entitled to occupy the same and not 
bound by the decree. But in cases where the tenants 
were inducted into the property after the decree they 
cannot claim any right as they will be persons bound 
by the decree. Even in cases where such tenants 
come in after the institution of the suit, their rights 
if any may be affected bv the doctrine of lis pendens. 
The position will be different only incases where the 
persons claim the protection of statutes like the Rent 
Control Act as tenants in occupation even prior to 
the institution of the suit. (’65) 78 Mad L W 345 : 
(1965) 2 Mad L J 18. 

-O. 21, R 35 — Delivery of possession of land — 

Possession includes standing crops. 

Where the decree-holder is put in possession of 
land such possession includes the standing crops. 
The judgment-debtor cannot re-enter in order to 
reap and dispose of the crops which he had culti¬ 
vated upon the land : AIR 1939 Rang 388 and AIR 
1910 Cal 339, Foil. 1952 Nag L J 153 : I L R (1951) 
Nag 936 : AIR 1953 Nag 9 (Pr 19). 

■ Q. 21, R. 35 (1) — Symbolical delivery given — 
Decree-holder applying for actual possession — Ap¬ 
plication is in execution proceeding. 














8 


CIVIL PROCEDURE CODE (1908), O. 21, R. 35. Note 2 


When after obtaining symbolical possession the 
decree-holder applies for delivery of actual posses¬ 
sion, the execution proceeding either continues or 
starts afresh because when formal possession has been 
given in execution proceedings a fresh application 
in execution for actual possession of the property 
can be maintained. Such proceedings are execution 
proceedings. There is no need to bring a suit for reco¬ 
very of actual possession even if symbolical possession 
has previously been delivered and actual possession 
can be obtained by means of execution. AIR 1918 
Cal 350. Rel. on. ILR (1958) Punj 701 : A I R 1959 
Punj 468 (471-472 (Pt C) (Pr 9). 

O. 21, R. 35 —Delivery of possession — Decree- 
holder entitled to delivery ot actual possession, 
satisfied with delivery of symbolical possession — 

Second application for actual delivery — Maintaina¬ 
bility. 

Where a decree-hoider entitled to delivery of 
actual possession is satisfied with the delivery of 
symbolical possession on account of the presence of 
standing crops on the land and the decree is consi- 
ned to the Record Room as satisfied, the judgment- 
ebtor must be regarded as being in the position of a 
trespasser from the date of delivery of symbolical 
possession, or, at any rate, from the date when the 
crops standing on the land were removed, and the 
proper remedy of the decree-holders thereafter is to 
institute a fresh suit for ejectment and he is not en¬ 
titled to come forward later on with a second exe¬ 
cution application. A I R 1918 Cal 350 Not foil.; 
AIR 1931 Cal 427, Applied. 58 Punj L R 591 : ILR 
(1957) Punj 246 : AIR 1957 Punj 17 (19) (Pr 7). 

3. Effect of symbolical possession. 

-O. 21, R. 35—Symbolical delivery—Effect. 

Giving of symbolical possession does not create any 
privity of estate between the decree-holder and the 
occupant of the property. ILR (1963) Bom 236 ; 64 
Bom L R 554 : A I R 1963 Bom 42 (45) (Pt B) (Pr 8) 
(DB). 

-O. 21, R. 35 — Symbolical delivery of possession 

—Effect—Whether interrupts possession of defendant. 
Symbolical possession of immovable property deliver¬ 
ed in execution — Such possession deemed equivalent 
to actual possession as against judgment-debtor or his 
representatives — Suit for actual possession can be 
brought within 12 years of date of symbolical posses¬ 
sion. See Limitation Act (1908), Art. 142. AIR 1961 
Kim Pra 18. 

-O, 21, Rr. 35 and 95 — Compromise of execution 

proceedings —Enforceability — Joint Hindu family — 
Money decree against lather and sons — House of 
judgment dtbtors sold in execution to two different 
purchasers, each having purchased a moiety — Right 
of auction purchasers — Symbolical delivery of 
possession—Symbolical possession given — One pui- 
chaser subsequently acquiring share purchased in 
execution by other purchaser — Application for deli¬ 
very of entire property — Compromise of execution 
governing liability under decree and relating to 
manner of its enfo cement — Symbolical delivery of 
possession held would have no legal effect — Court 
held was competent to enforce agreement in execution. 
See Ibid, O. 23, R. 4. (1963) 1 Mad L J 162 (DB). 

— O. 21, R. 35—Delivery of symbolical possession 
—Effect-(Limitation Act (1908), Arts. 142-144). 


A legal representative of a party to the record is as 
much bound by every estoppel binding on his pre¬ 
decessor. Therefore, when there is no legal obliga¬ 
tion on the decree-holder to implead the legal 
representatives of the judgment-debtor at the stage of 
delivery of possession, a symbolical delivery of' 
possession in favour of the decree-holder will inter¬ 
rupt not only the possession of the parties to the- 
record but of strangers also. 1954 Mad W N 256 ! 
(1954) 1 Mad L J 5S5 : 67 Mad L W 339 : I L R 

(1954) Mad 1206 : AIR 1954 Mad 760 (762) (Pt C) 
(Pr 12) (DB). 


O. 21, R. 35—Deliveiy of symbolical possession; 

X—i L X 6C i • 

U here the decree holder has obtained ‘symbolical’ 
delivery of possession he cannot maintain another 
application for execution of the same decree by asking, 
for actual possession of a house said to have includ¬ 
ed in the property sold. If the decree-holder had 
been kept out of any property comprised within his 
auction purchase his remedy is by way of a regular 
suit and not by a fresh application in execution pro¬ 
ceeding is. 1953 Nag L J 160 i ILR (1955) Nag 561 t 
(S) AIR 1955 Nag 79 (80) (Prs 2, 7) (DB). 

-O. 21, R 35 — Delivery of symbolical possession 

— Such possession deemed equivalent to actual 
possession — Suit for actual possession is brought in, 
time if it is brought within 12 years from date of 
symbolical possession. See Limitation Act (1908). 
Art. 144. (S) AIR 1955 Pat 15S (DB). 

-O. 21, R. 35 — Symbolical possession should be 

deemed equivalent to actual possession against judg¬ 
ment-debtor — Subsequent suit by decree holder for 
actual possession filed within 12 years from date of 
symbolical possession must be deemed to be within* 
time. See Limitation Act (1908), Arts. 142 and 144. 
AIR 1950 Pepsu 22. 

-O. 21, R. 35—Vacant piece of land not in actual 

possession of anybody-Symbolical delivery of share 

— Amounts to actual possession. See Criminal P. C~ 
(1898), S. 145. 1959 Cr L J 1212 : A I R 1959 Punr 
518. 


-O. 21, R. 33—Symbolical delivery-Effect of. 

So far as the law of limitation is concerned, it is 
well settled that delivery of symbolical possession is 
deemed to be as effectual as delivery of actual posses¬ 
sion especially when any dispute arises between the 
decree-holder and the judgment-debtor. But delivery 
of symbolical possession given in circumstances in 
which actual possession ought to have been given is 
a nullity. A I R 1937 Lab 850, Rel. on. I L R (195S> 
Punj 701 : AIR 1959 Punj 46S (471) (Pt B) (Pr 8). 

4. Joint possession. 

® O. 21, R. 3d Adverse possession — Co-owners 
— Ouster. 

Permanently settled district in Bengal — Estate 
purchased at auction held under provisions of Bengal 
Land Revenue Sales Act, 1859—Suit brought by pur¬ 
chaser to eject defendant from portion of estate occu¬ 
pied by him as tenant of other co-sharers—Defendant 
denying title of plaintiff — Such denial amounts to* 
ouster Decree for joint possession can be passed in 
favour of plaintiff — Decree need not be subjected to- 
any condition as it can be executed under O. 21, R. 35 
(2). A I R 1955 N U C (Cal) 5560 Partly overruled. 
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Allahabad Bank Ltd. v. Subodh Gopal Bose, AIR 
1963 Cal 209 (210, 211, 212, 213, 214) (Prs 2, 3, 4, 
9, 16, 26, 30) (FB). 

-O. 21, Rr. 35, 96 — Execution sale of undivided 

share in property — Delivery of joint possession — 
Rule 35 applies and not R. 96—Delivery of symbolic 
possession is as effective as deliverv of actual posses¬ 
sion. AIR 1914 All 511 (1), Rel. on.'l965 Kash L I 1 : 
AIR 1965 J & K 31 (32) (Pt A) (Pr 3). 

-0. 21, R. 35 — Decree for possession specifying 

shares of all the < decree holders — Transfer ot 
interest of shares by two decree-holders to judg¬ 
ment-debtors — Decree is not joint—Decree is execut¬ 
able to the extent of the share of the third decree- 
holder by delivery of symbolic possession. See Ibid, 
O. 21, R. 15. AIR 1965 J & K 2. 

5. Removal of person bound by decree. 

• ~ Q. 21, R 35—Notices in respect of suits or pro¬ 
ceedings in which property outside Greater Bombay 
was subject-matter in dispute. See Transfer of Pro¬ 
perty and Fhe Indian Registration (Bombav Amend¬ 
ment) Act (14 of 1939), S. 3. AIR 1965 S C 414. 

® 21, R. 35 Delivery of possession to 

decree-holder - Decree-holder accepting possession, 

with defendant remaining on premises — Decree 
fully satisfied. 

Under O. 21, R. 35 a person in possession and 
bound by the decree has to be removed only if neces¬ 
sary, that is to siy. if necessary to give the decree- 
holder the possession he is entitled to and asks for. 
But it is open to the decree-holder to accept delivery 
ot possession under that rule without actual removal 
ot the person in possession. If he does that then he 
cannot later say that he has not been given that pos¬ 
session to which he was entitled under the law. 
AIR 19 51 Cal 427, Rel. on. Shew Bux Mohata v. 
Bengal Breweries, Ltd. 1961 S C D 159 • (1961) 

l^Si^n 8 ? 1 s c j 322 : A I R 1961 S C 

137 (140, 141) (Pt B) (Pr 22). 

® ^3 R - Applicability — Removal of 

person bound by decree. 

It may be assumed as a proposition of law that a 
sub-lessee would be bound by a decree for possession 
obtained by the lessor against the lessee, no matter 
whether the sub-lease was created before or after the 
suit, provided the eviction is based on a ground 

2<k ic ! m t m?o , r S i £?, s “ b .' lease also - A[R 1945 Cal 
Zoo, AIR 1932 Cal 241, Rel. on. 

But that principle cannot be applied where the 
decree was obtained by the decree-holder, not in a 
suit brought by him for eviction as lessor against his 

lessee hut, in a suit brought by him as the holder or 
manager of the Math to recover possession of Math 
property on the ground that it had been improperly 
alienated by his predecessor and that the defendant 
became a trespasser as soon as the previous Mahant 
died and that he was entitled to recover possession 
on proof ot his title, and where in addition the per¬ 
son who is sought to be hound by that decree as a 
sub-lessee of his judgment-debtor is not a sub lessee 

but is his donee under a gift deed. Even though a 
condition for reversion of the property to the donor 

is attached to the gift deed such a condition would 

not convert the gift deed into a sub-lease. 

In a case where the principle can be applied a sepa¬ 
rate suit tor khas possession against the sub-lessee 
would be barred under S. 47 and the proper remedy 
ot the decree-holder would be to apply for execution 
ot the decree in the suit. That difficulty however is 
not insuperable, as under S. 47 of the Civil Procedure 
Code the Court is empowered to treat a suit as an 
execution proceeding, when there is no question of 
limitation or jurisdiction standing in the way ot the 
plaintiff. Jagadguru Gurushiddaswami v. Dakshica 
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Maharashtra Digambar Jain Sabha. 67 Mad L W 12 * 

icl 4 SCR 235 : 1953 S C A 1025 : 56 Bom L H 
/83 : 1953 S C J 730 : (1953) 2 Mad L 1 819 : AIR 
19o3 S C 514 (515, 516) (Pt A) (Prs 6, 7). 

T 21, Rr. 35 and 97 — Applicability—Obstruc¬ 
tion to delivery of possession — Question as to whe¬ 
ther person obstructing is sub-tenant of judgment- 

debtor — Can be investigated only under (J. 21- 

R. 97. 

\\ here delivery of possession of property ordered 
under O. 21, R. 35, C. P. Code has been obstructed 
and a dispute arises as to whether the person causing 
obstruction is a suo-tenant of the judgment-debtor 
or not the execution Couit cannot determine the 
question under O. 21, R. 35. The proper investiga- 
non can only be made under O. 21, R. 97, C P Code 

KM-r1U Jal rlC and AIR 1943 Cal 283 and AIR 
c 9 r '-P?U? 9 and [LR ( 195() > 1 Cal 277 and AIR 1953 

a f o 14 ,’£ 1! :C ILR 14 Assam 445 : AIR 1962 

Assam loO (lol, 152) (Prs 7, 10). 

9 —R. 3o Transferee pendente lite is repre* 
sentative of transferor-lie is bound by decree within 

meaning of O. 21, R. 35. See Ibid, S. 144. AIR 1952 
Assam 111. 

‘G.21, R.35 Transfer during pendenev of first 
appeal — In second appeal consent decree passed re¬ 
versing that of trial Court — Application for restitu¬ 
tion of possession — Order for actual possession 
against transferees held could be passed. See Ibid, 

S. 144. (S) AIR 1957 Bom 117 (DB). 

f 21, R. 35—A decree for ejectment against the 

enaut is binding on a person claiming through the 
enant - Non joinder of that person does not render 
decree anytheless binding on him. AIR 1953 S C 
/3, Rel. 1964 M P L J (Notes) 14. 

77"O' 21, R. 35 — Tenant contkuing in possession 
after order under S. 41, Presidency Small Cause 
courts Act was made — Bailiff may be directed to 
remove tenant Irorn possession after removing fixture* 

aTr’ io-a u Cy i no - 11 Cause Courts Act (1882i, S 4L 
A LR I9o4 Mad 985. 

— O. 21, Rr. 35 and 36 — Person bound by decree 
— Who is. 

Where the judgment-debtor who under the decree- 
was bound to deliver possession to the decree-holder 
(lid not do so and delivered possession to A and A in 
us turn gave it to B it should be possible to consider 
the possession of B in such circumstances is derived 
rom and on behalf of the judgment-debtor at least 
lor the limited purpose of Rr. 35 and 38 and there¬ 
fore B must be deemed to be bound by the decree for 

AIR m-R t 6 - ° 1 ¥, lv , er >', , oi Possession under R. 35- 

AIR 19o8 Tripura 11 ('3) (pt C) (Pr 13). 

6. Resistance to delivery of possession. 

—-O. 21, R. 35 and O. 21, R. 97 - Applicability — 

. e ot house in execution of mortgage decree—Auc¬ 
tion-puichaser complaining of resistance and makincr 
appbcatioii for possession — Application wrongly 

headed under O. 21, R. 35—Application should not 

be refused on this ground but should be treated under 
u£ 7 ' Ibld ’ °- 21 ’ R ‘ 97 • 1900 Mi’Ll 

3 2 !.: I h 3 ?r_ De , c [ e ® a 8 a *nst lessee - Sub-lesse 


has no right to resist delivery, even though he was 
no party to suit. AIR 1955 NUC (Raj) 2190. 

7. Identification of land. 

—°. 21, R. 35—Decree for possession of open plot 
of land Omission to describe land precisely isGo 
bar to deny its possession to plaintiff when it can he 
identified—Omission regarding direction to demolish 

S^e < Ib U i(7s. 1 47*3962 S M 0 p , L a j'(Notes) tS 3H? CUtabd * ty ‘ 
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8. “Break open”—Sub-rule (3)» 

“T O* 21, Rr. 35 and 36—Power of Court — Nature 
of enquiry. 

It is true that R. 35 or 36 does not provide for an 
enquiry, but that alone does not mean that the Court 
has no power to do so. That does not however mean 
that the Court is bound to or should hold an elabo¬ 
rate or thorough enquiry and go into complicated 
questions of fact or law. What is necessary is that 
there should be something before the Court on which 
the Court is prima facie satisfied as regards the ques¬ 
tion whether the other person is holding the property 
on behalf of the judgment-debtor and is bound by 
the decree or not for the purpose of delivery of 
possession under the rules in question. The nature 
of the enquiry will always depend on the circum¬ 
stances of each case. AIR 1924 All 495 (FB), Rel. on. 
AIR 1958 Tripura 11 (13) (Pt B) (Prs 10-11). 

~0. 21, R. 35— Decree-holder making application 
under O. 21, R. 35 without impleading person in 
possession — Delivery of possession after breaking 
open lock asked for by way of relief — Court cannot 
force enquiry on him under O. 21, R. 97. See Ibid, 
O. 21, R. 97. AIR 1958 Tripura 11. 

ORDER 21, RULE 36 

—O. 21, R. 36 — U. P. Tenancy Act (10 of 1947), 
S. 27 (3) Proviso—Order of reinstatement— Execution 
of, not necessary. See Tenancy Laws— U P. Tenancv 

Act (10 of 1947), S. 27 (3) Proviso- ILR (1962) 2 All 
67. 

O. 21, R. 36—Transfer during pendency jof first 
appeal — In second appeal consent decree passed 
reversing that of trial Court—Application for resti¬ 
tution of possession—Order for actual possession 
against transferees held could be passed. See Ibid, 
S. 144. (S) AIR 1957 Bom 117 (DB). 

-O. 21, R. 36—Tenanted land — Delivery of pos¬ 
session to decree-holder—Form of —Giving of notice 
to tenants to attorn in future to lessee amounts to 
delivery of possession —Notice delivered—Judgment- 
debtor is not liable for mesne profits after notice. 
AIR 1955 NUC (Cal) 576. 

-O. 21, Rr. 36, 96, 97, 103 — Suit for redemption 

—Tenant of mortgagee made party to suit but not 
party to compromise between mortgagor and mort¬ 
gagee—Decree not binding on tenant—Lease in favour 
of tenant however came to an end on decree for 
redemption of mortgage and he could not continue in 
possession—Actual possession and not mere symbo¬ 
lical possession should be given to mortgagor— 
Remedy of mortgagor against order of trial Court 
ordering symbolical possession was by way of appeal 
and not suit. ILR (1963) Guj 815 : (1963) 4 Guj L R 
780 : AIR 1963 Guj 328 (329) (Prs 2-3). 

-O. 21, R. 36—Bombay Tenancy and Agricultural 

Lands Act (67 of 1948), Ss. 70 and 85 — Execution of 
decree — Rights created by decree not affected by 
Tenancy Act — Enforcement of decree of Civil Court 
—Not included in functions of Mamlatdar under 
S. 70 — Section 85 not applicable — Relationship of 
landlord and tenant necessary for application of 
Tenancy Act — Decree-holder not a landlord— Civil 
P. C. (1908), O. 21, R. 30 not applicable. (1963)4 
Guj L R 29. 

——O. 21. R. 36 and S. 115—Investigation into objec¬ 
tion by third party in execution proceedings to be 
done in summary way — Order given in summary 
investigation — Revisional jurisdiction against the 
order is to be exercised sparingly and in exceptional 
cases only. 1964 MPLJ (Notes) 149. 


" O. 21, R. 36 — Applicability—Tenant inducted 
by mortgagee under power given under mortgage deed 
—Decree for redemption—Eviction of tenant — Pro¬ 
cedure. See Houses and Rents — Bihar Buildings 
(Lease, Rent and Eviction) Control Act (3 of 1947). 
S. 11. 1959 Pat L R 234. 

-O. 21, Rr. 36 and 35 — Power of Court to make 

enquiry — Nature of enquiry. See Ibid, O. 21, R. 35. 
AIR 1958 Tripura 11. 

-O. 21, R. 36 — Scope — See Ibid, O. 21, R. 97. 

AIR 1958 Tripura 11. 

ORDER 21, RULE 37 

O. 21, R. 37—Arrest of judgment-debtor—Proce¬ 
dure to be followed. See Ibid, S. 51. AIR 1955 All 
402 (DB). 

O. 21, R. 37—Warrant issued under R. 37 (1) or 
(2)—S. 5L or 0.21, R. 40 not applicable—Order direct¬ 
ing issue of warrant is not Bad because no enquiry 
was made by Court under S 51 before passing order. 
See Ibid, S. 51. (1964) 2 Andh W R 38. 

O. 21, R. 37—Default in payment of Income-tax— 
Procedure for arrest and detention of defaulter. See 
Income-tax Act (1922), S. 40 (2). (’59) 37 I T R 375 
(Andh.Pra). 

-O. 21, R. 37 (1)—Appearance through Counsel- 

Sufficiency. 

Under O. 21, R. 371(1) the Court has a power to issue 
a warrant for the arrest of the person against whom 
the execution is sought. In lieu of issue of such a war¬ 
rant the Court has power to direct the issue of a 
notice. But even in answer to such a notice the judg¬ 
ment-debtor must appear in Court iu person and his 
appearance through a counsel is not enough. Where 
the judgment-debtor is present on the date originally 
mentioned in the notice and actually files his written 
statement on that day but the matter is not taken up 
by the Court on that day but on a subsequent day it is 
obligatory upon him to remain present on that date 
also. 62 Bom L R 599: 1960 Nag L J 635: ILR (1960) 
Bom 523 : AIR 1961 Bom 23 (24) (Pt A) (Pr 3). 

-O. 21, R. 37—Arrest can never be ordered where 

detention is not possible except when enquiry into 
question whether or not execution by detention is 
permissible is pending, See Ibid, S. 51, Proviso, Cl. (b) 

1965 Ker L T 261 : AIR 1966 Ker 65. 

-O. 21, R. 37 (1)—Execution proceedings — Cons¬ 
tructive res judicata — Ex parte order-for arrest of 
judgment-debtor in execution passed after notice and 
enquiry—Order operates as res judicata in subsequent 
execution proceedings regarding objections which he 
might and ought to have raised in earlier proceedings 
regarding means to pay. See Ibid, S. 11. AIR 1965 
Ker 16. 

-O. 21, R. 37—Arrest of judgment-debtor — Com¬ 
pliance with proviso to S. 51 not a condition prece¬ 
dent—Simultaneous issue of notice under O. 21, R. 37 
and warrant of arrest does not by itself make the 
warrant illegal. See Ibid, S 51 (c). Proviso. 1964 (1) 
Cr L J 668: AIR 1964 Ker 158 (DB). 

-O. 21, R. 37-0. 21, R. 22 (2), Proviso (Kerala)- 

Notice under O. 21, R. 22—Necessity — Notice under 
O. 21, R. 37 issued — Omission to issue notice under 
O. 21, R. 22 not fatal. See Ibid, O. 21, R. 22 (2). AIR 

1964 Ker 158. 

-O. 21, R. 37 (1) — Notice for appearance and 

warrant of arrest issued simultaneously—Warrant of 
arrest does not become illegal on that account. 

Under O. 21, R. 37 (1) the Court should either issue 
a warrant of arrest of the judgment-debtor or issue a 
notice giving the judgmeat-deotor a date on which to 
appear in Court. If the notice is ordered the questioa 
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of arrest would arise only when the judgment-debtor 
fails to comply with the notice. But where the Court 
had issued a notice upon the judgment-debtor under 
O. 21, R 37 (l), calling upon him to appear before 
the Court on a specified date and show cause why he 
should not be committed to the civil prison, and also 
issued a warrant for his arrest under the proviso to 
O. 21, R. 37 (1), though the procedure adopted is 
improper, on this ground the warrant of arrest which 
is otherwise valid and proper being in compliance 
with the requirements of O. 21, R. 24 (2), does not 
become defective. A I R 1931 Cal 443 and A I R 1932 
Pat 315 and 34 Cochin L R 257, Rel. on; A I R 1932 
All 692, Diss. from. ILR (1961) 1 Ker 279 : 1961 Ker 
1 T 353 : 1961 Mad L J (Cri) 597 : 1961 (2) Cri L J 
774 : AIR 1961 Ker 331 (333) (Pt A) (Prs 8, 12) (DB). 


0.21, Rr. 37,38 — Warrant of arrest giving 
wrong amount to be paid—Warrant is not illegal. 

Lruler O. 21, R. 38 the judgment-debtor has to pav 
(.no amount ordered to be paid in the warrant of 
arrest issued under (). 21, R. 37 and if a mistake has 
^eeui committed in calculating the figure it is open to 
t iC judgment-debtor to take appropriate proceedings 
in Court to see that the mistake is rectified and it does 

l A°rL.?v ake ,r e warrant on that account illegal, i L R 

ke , r 279 : l9fjl Ker L T 353 : 1961 Mad L J 

QO 1 / ?n 7 n : V m (2) Cri L J 774: A I R 1961 Ker 331 
(334) (Pt B) (Pr 13) (DB). 


f . R* 37—-Judgment-debtor holding 12 acre* 

iiri and deriving income from it — Two acres oi 
o oing and its income liable to attachment in execu 

vion of a decree —Judgment-debtor not paying decreta 
amount held to have neglected and refused to pav i 

r" ( m -7 rooting detention in civil prison is valid 
See Ibid, S. 51. 1964 MPLJ (Notes) 57. 


• w* 2 -,’ ^\3 7 an4 R* 40— Scope of the rules. Se 
Ibid, 8. 51 (c), 1 roviso. AIR 1959 Mys 94 (DB). 

7~°- ^1» ^ r * 37 and 40—Procedure —Duty of Court 

Under sub-r. (1) of R. 40 of O. 21, the Court shoulc 
proceed to hear the decree-holder and take such evi 
donee as he may adduce and give the judgment-debto 
an pportunity to show cause why he should not bi 
committed to ewi 1 prison. The obligation of the Cour 
l , 1S Procedure is in no way dependent oi 

' e . r the judgment-debtor has or has not showi 
caus „V'! c r r?°' 1Se to a MOtice issued under H. 37. 31 
79 y (8«) J (Pr 3) 1 L R (1958) Mys 164 : AIH 1959 My 

— O. 21, Rr. 37 and 10-Scope of. See Ibid, S. 51 

1 roviso. I L H (I960) Cut 33. 


0.21, P. 37 Personal liabilitv of owner of hold 
.ng to pay mumeipal tax - Liabilitv unaffected b 
a. 121.A, Linar and Orissa Municipal Act. 

I be personal liability of the owner of a holding t 
pay the municipal tax remains unaffected by S. 121- 
o the Bihar and Orissa Municipal Act. The provi 
Mon that the payment of the tax would he a fir; 
enarge in certain circumstances upon the land o 
buildmg comprised in holding is really a safeguar. 
tortile municipality. It does not preclude the munici 
pility I roin proceeding against the person or othe 
properties of the judgment-debtor for realisation of 
oecree for arrears of municipal taxes. ILR 15 Cal 49' 
Rel. on. 1964 B L J R C17. 

T~°- 2 J- R - 3 ” (I)— IDemand notice — Demand no 
clear Demand does not constitute request for pay 
ment of decretal amount. 1 y 

• " , Lr f l n L ' ( f em and which was made by the notic 
is not at all clear and this demand may have or ma 
not have included the decretal amount it cannot b 
: Y ul . to , constitute a request for payment of tfi 
<tecretal amount. 1964 B L J R 617. 


-O. 21, Rr. 37 (2) and 40—Stage of R. 40 not rea¬ 
ched-Even warrant of arrest under R. 37 (2) not 
issued—Judgment-debtor can object to his being 
committed to civil prison. 1964 B L J R C17. 

O. 21, R. 37—Arrest and detention—Notice to 
show cause—See Ibid, O. 41, R. 5. A I R 1954 Raj 1 
(DB). 

ORDER 21. RULE 3S 

-O. 21, R. 38 —Default in payment of.income-tax 

— Procedure tor arrest and detention of defaulter— 
—See Income-tax Act (1922), S. 46 (2). (1959) 37 
I T R 375 (Andh-Pra). 

-O. 21, R. 38, S. 35 and O. 22 R. 3 — Legal 

representative of deceased appellant brought on 
record on his application—His application for stay 
of execution of decree against which appeal was 
pending, dismissed by order simpliciter with direc¬ 
tion to pay costs-Order is executable bv applicant’s 
arrest and detention in civil prison. 

Where the legal representative of an appellant \< 
brought on record on his application on the death of 
appellant during pendency of the appeal and hi> 
application to stay execution of the decree again>t 
which the appeal is pending is dismissed by an order 
simpliciter with a direction to pay costs, the order 
can be executed by applicant’s arrest and detention in 
civil prison under O. 21, R. 38, Civil P. C. 

Section o5 of the Code does not apply to ord p rs 
passed by the appellate Court. Even if it is to he held 
otherwise it would not mean that the legal represen¬ 
tative.^ not personallyjliable to pay costs, beause when 
an order is passed simpliciter dismissing an applica¬ 
tion with a direction to pay costs, it means that the 
paity which has made the application must pav 
costs to the party against whom the application was 
made. If in a case one of the parties happens to be a 
legal representative, the order of costs cannot be 
interpreted to mean that the costs must be paid out 
of and therefore can be executed only against the 
estate of the deceased person. When a legal repre¬ 
sentative is made a party to the appeal on his appli¬ 
cation, he becomes a party to the appeal with all the 
rights of such a party and with all the obligations of 

such a party. ILR (1965) Cuj 297 : (1965) 6 Guj L R 
474. 
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giving wrong amount to he paid—Warrant is not 
illegal—See ibid, O. 21, R. 37. AIR 1961 Ker 331. 

~~ 0.21, R. 38 — Payment made to process server— 

Tn-fL. See Limitation Act (1908), Art. 99. A 1 R 
19,>/ Orissa 224. 

ORDER 21, RULE 39 

. D 21, Rr. .>9 and 40—Execution by arrest of 

judgment debtor—Order for instalment payment — 

Power of Court. See Ibid, S. 51. A I H 1964 Ker 204 
(DB). 

2 C R ‘ 39 — Application for arrest — Court in 
suitable cases should first order payment by irstal 

inents. See Ibid, S. 51. (S) AIR 1955 Mad 409 (DB). 

ORDER 21, RULE 40 

—O. 21, R. 40 (1) — Decree-holder producing his 
evidence — Judgment-debtor is not entitled to 
adjournment of case to show cause on later date. 

O. 21, R 40 (1) contemplates that the decree-holder 
must hrst lead evidence and establish a prima facie 

case. Alter such prima facie case has been established 
the C ourt will then give the judgment debtor an 
opportunity of showing cause. The words ‘showing 

cause indicate that a judgment-debtor will then file 
fns reply and lead evidence in support of his case 
that he should not he committed. The question 
whether in the circumstances of a particular case 
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Court should require him to show a cause forth- 
with or on some other date is a matter within the 
judicial discretion of the Court. The use of the word 
then in the provision requiring the Court to give the 
judgment-debtor an opportunity of showing cause 
does not mean that the Court necessarily has to 
adjourn the case to another date. A I R 1955 All 402, 

Al1 W R (HC) *82 : A I R 1964 All 
344 (344, 345) (Pr 5). 


O. 2 i, R. 40 — Execution of decree by arrest of 
Vi -debtor Procedure to be followed. — See 

Ibid, S. 51. AIR 1955 All 402 (DB). 

O. 21, R. 40 — Warrant issued under R. 37 (1) or 
(~). 8.51 or O. 21. R. 40 not applicable—Order direct¬ 
ing issue of warrant is not bad because no enquiry was 
made by Court under S. 51 before passing order—See 
Ibid, S. 51. (1964) 2 Andh W R 38. 


O. 21, R. 40 — Default in payment of income-tax 
-—Procedure for arrest and detention of defaulter—See 
Inoome-tax Act (1922), S. 46:(2). (’59) 37 ITR 375 
(Andh Pra). 

v—O. 21, R. 40 — Execution by arrest of judgment- 
debtor—Order for instalment payment—Power of 
Court.—See Ibid, S. 51. AIR 1964 Ker 204. 

7 O' 21, R. 40 (3)—Detention of judgment-debtor 
in custody of officer of Court. 


Under the Proviso to O. 21, R. 40 (3), in order to 
give the judgment-debtor an.opportunity of satisfying 
the decree, the Court before making the order of 
detention, may leave the judgment-debtor in the 
custody of an officer of the Court for a specified 
period not exceeding 15 days. There must, therefore, 
be an order of the Munsif leaving the judgment- 
debtor in the custody of a particular officer of the 
Court and an order to produce the judgment-debtor 
at the expiration of the period specified. That would 
be clear from Form No. 14-A in Appendix E in the 
First Schedule of the Civil Procedure Code. A I R 
1933 Mad 27 8, Rel. on. AI* 1925 All 318 (2), Not 
foil. 1992 Ml Cri R 458 : 1964 Mad L J (Cri) 392 : 
1962 All W R (Sup) 99 : 1961 Ker L J 1095 : 1962 
Ker L T 169 i 1962 (2) Cri L J 372 : A I R 1962 Ker 
258 (260) (Pt D) (Pr 12) (DB). 

“•0. 21, R. 40—Judgment debtor holding 12 acres 
of land and deriving income from it — Two acres of 
holding and its income liable to attachment in exe¬ 
cution of a decree — Judgment-debtor not paying 
decretal amount held to have neglected and refused 
to pay it—Order directing detention in Civil prison is 
valid—M. P. Land Revenue Code (1959), S. 105—AIR 

1943 Lab 100, Foil. — See Ibid, S. 51. 1964 M P L T 
(Notes) 57. 

-O. 21, R. 40 —Simultaneous execution. See Ibid 

S. 51. AIR 1957 Mad 777. 

-O. 21, R. 40 — Application for arrest — Court in 

suitable cases should first order payment by instal¬ 
ments. See Ibid, S. 51. (S) A I R 1955 Mad 409 (DB). 

-O. 21, Rr. 40 (1) and 37—Inquiry under sub r. (1) 

of R. 40 — Failure to file objection no ground to dis¬ 
pense with enquiry. See Ibid, O. 21, R. 37. AIR 
1959 Mys 79. 

-O. 21, R* 40 — Duty of Court to find refusal or 

negligence on part of judgment-debtor. See Ibid 
S. 51, Proviso. I L R (1960) Cut 33. 

-O. 21, R. 40 —Demand notice—Demand not clear 

— Demand does not constitute request for payment of 
decretal amount. See Ibid, O. 21, R. 37 (2). 1964 
B L J R 617. 

- O. 21, R. 40 —Application for execution by arrest 

and detention of judgment-debtor in civil prison— 
Court ordering judgment-debtor to deposit part of 
decretal amount immediately and pay up balance in 
instalments within six months — Upon failure judg¬ 


ment-debtor to be arrested and detained in civil 
prison Deposit made by judgment-debtor withdrawn 
by decree-holder — Decree-holder is estopped from 
challenging the order — Evidence Act (1872), S. 115. 

J960 Ra i L W 530 : I L R (1960) 10 Raj 1355 : A I R 
1961 Raj 243 (244) (Ft A) (Pr 3) (DB). 

O. 21, R. 40, S. 51—Application for execution by 
arrest of judgment-debtor — Court can direct judg¬ 
ment-debtor to pay by instalment within period of 
six months, failing w'taich he w ? as to be arrested and 

detained in civil prison — Order is not without juris¬ 
diction. 


Rule 40 of 0.21 has to be read with S. 51 itself 
and tne object of these provisions is to execute the 
decree, though the manner in which the assistance of 
the Court is sought is by arrest and detention of the 
judgment-debtor. Although, strictly speaking, the 
order, giving six mouths’ time to the judgment debtor 
to pay the balance of the decretal amount, failing 
which he was to be arrested and detained in civil 
prison, may not be according to the letter of the law 
as provided in R. 40, nevertheless the Court in passing 
the order discharges an appropriate function of an 
executing Court. (8) A I R 1955 Mad 409, Rel. on. 

1960 Raj L W 530 : I L R (1960) 10 Raj 1355 : A I R 

1961 Raj 243 (244) (Pt B) (Pr 3) (DB). 

-—O. 21, R. 40-Travancore Civil P. C. (8 of 1100), 
O* 21, R. 3S—Enquiry under—When can be made. 

Though under 0.21. R. 40 (0.21, R. 38 of the 
Travancore Civil P. C.) it is incumbent upon the 
decree-holder to appear before the Court and give 
evidence to satisfy the Court that his prayer for com¬ 
mitting the judgment-debtor to the civil prison is 
warranted by the circumstances of the case, there are 
two alternative stages at which a request for such an 
enquiry can be made by the judgment-debtor. The 
first is where the judgment-debtor appears before the 
Court in obedience to a notice issued under R. 37 (i. e., 
R. 35, Travancore Civil P. C.). The alternative stage 
is where the judgment-debtor is brought before the 
Court after being arrested in execution of a decree for 
the payment of money. A request by a judgment- 
debtor for such an enquiry before even a notice under 
R. 37 is issued is premature and cannot be granted. 
AIR 1953 Trav-Co 624 (624) (Pr 2) (DB). 

ORDER 21, RULE 42 

~P\ R * f2 — Proceedings under O. 21, R. 42, 
available • It is no bar to proceed under O. 38, R. 5. 
See Ibid, O. 38, R. 5. AIR 1965 Ker 288. 

O. 21, R. 42 — Attachment under O. 38, R. 5— 
Attachment cannot be regarded as one under O. 21, 
R. 42, even if O. 21, R. 42 were the proper provision 
of law to apply — Attachment under O. 21, R. 42 is 
not proceeding in execution so that any question 
relating to such attachment between parties to suit 
has effect of attracting S. 47 — Under S. 51 of the 
Code, attachment by itself is not a mode of execution 
—Attachment is a process in execution but does not, 
of itself, constitute execution. AIR 1965 Ker 288 
(293) (Pt D) (Pr 19). 

-O. 21, R. 42 — Expression, ‘any other matter’— 

Does not include rendering of accounts by member 
of joint family — Petition for attachment of immov¬ 
able property of other member—Not maintainable. 

1 he rendering of accouLts by a member of a joint 
family does not appear to be covered by the expres¬ 
sion ‘any other matter’ nor does any member to a 
partition suit stand in the position of a judgment- 
debtor against whom the enquiry under O. 21, R. 42, 
Civil P. C. is directed. Hence a petition under O. 21, 

R. 42 is not maintainable in such a case. (’61) 27 Cut 
L T 412. 


ORDER 21, RULE 43 

•—0. 21, R 43 Allahabad High Court Rules, 
K lit)-Attachment of movable property by seizure 
—Effect of. 
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Attachment by actual seizure involves a change of 
possession from the judgment-debtor to the Court. 
Whether the attaching amin keeps the movable pro¬ 
perty attached in his custody or entrusts them to a 
sapurdar, the possession of the amin or the sapurdar 
is in law the possession of the Court and, so long as 
the attachment is not raised, the possession of the 
Court continues to subsist. And in case the property 
is kept in the custody of the decree-holder, the 
decree-holder s custody is not in his capacity as 
decree-holder but only as the bailee of the sapurdar. 
Teeka v. State of Uttar Pradesh, 1961 S C D 331 : 
I L R (1961) 2 All 13 : (1962) 1 S C R 75 : (1962) 1 
S C J 439 : 1962 Mad L J (Cri) 303 : (1962) 1 S C A 
504 : 1961 Andh L T 357 : 1961 B L J R 545 : 19G1 
All L J 430 : 1961 All Cr R 198 : 1961 M P C 441 : 
196 1 All W R (HC) 355: (1961) 1 Cr L J S59 : 
A I R 1961 S C 803 (805) (Pt A) (Pr 7). 

~ O* 21, R. 43 — Attachment of property — Time 
i or. 

I s . n0 ^ a g a i n! >t the law to attach the property at 
® ok p * If 0n the day, the sunset is after 
£3° P -1959 All L J 781 : 1959 All W R (H C) 

Cr R 1 1 19G0 Cr L J 1040 : 1 L R 

n 96 -?/ 1 A11 : A I R I960 All 453 (455) (Pt B) 

(Pr 7). 

O. 21, R. 43 Power of Court—Suit for arrears o 
lent ot house —Suit decreed—Moveable property left 
oy defendant in house attached — Decree satisfied by 
deposit in Court — Order that possession of house 
besides moveables be returned to defendant is without 
jurisdiction and wholly unenforceable. 1953 All L I 
171 (1) : A I R 1953 All 490 (490) (Pr 2). 

—-O 21, R 43 (Cal) and O. 21 A, R. 3 (Cal) — 

Attachment of movable property before judgment — 
I roperty attached kept in custody of third party on 
nis executing bond to return goods and to pay price 
ot goods if he failed to do so—Goods destroyed bv 
lire — Euiorcement of liability under bond bv appli- 
cation — S. 145 if attracted — Surety can plead in 
defence that he was not liable as goods were des¬ 
troyer by act of Cod. See Ibid, S. 145. AIK 1962 
Assam 23 (DB). 

. 21, Rr. 43, 46—Goods of Income-tax assessee 

m possession of pledgee attached and seized in 
execution of certificate under S. 46 (2), Income-tax 
Act by revenue officer under Ss. 150 and 154 or 
Bombay Land Revenue Code —Goods damaged while 
in custody of Government — Suit by pledgor tor 
pledge amount — Seizure is illegal — Circle Officer 
m attaching was acting under delegated authority 
— Suit not based on negligence in tort but on illegal 
attachment — Circle Officer, Mamlatdar and Col¬ 
lector and 1 nion of India held liable — No question 

of authorisation or ratification bv Government 
arises. 

\\ hen the goods are in the possession of pledgee, 
the seizure of the goods amounts to wrongful de¬ 
privation of the goods which the pledgee is entitled 
to retain in m is possession. 

Uhere a Circle Officer, whether he was acting 
under the orders of his superiors or not, attaches 
r goo' ‘. of an income-tax assessee lying in a godown 
ill >he cu-tody ol a Bank with whom tliev are pledged 
"mier a eertdicate issued By f.T.O. under S. 4M2) 

' \ Act lor a;rears of income-tax, the Circle 

till, er acts in excess 0 f his authority and the attach¬ 
ment is i.legal and not merely irregular. Where the 
uom.s are damaged while in the custody of the 
>ia eminent and the Bank files a suit against the 

canu‘' , y f , 1L ' e ‘ S ‘. h f r ? Hicial as well as private 
cap, ; v for m amount due from the pledgor, which 

, 1 ."A rc f 0Vl: . r 'J; 11, to thy* illegal action of the 

, I. , . ,ch depnved t r he Plaintiff of the goods 

P's v*.. the gravamen of the charge is the illegal 
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action of the defendants and not the negligence 
committed by Government officers or the Govern¬ 
ment; the plaintiff’s cause of action is not supplied 
by the damage caused to the goods on account of 
the decay, which took place after the heavy rains; 
but it is based upon the illegal seizure of the goods* 
from his possession. 

Where the Income-tax Officer-along with the certi¬ 
ficate under S. 40 (2), Income-tax Act, had also sent 
a letter informing that the assessee had a stock of 
goods in the godown but had not mentioned that 
it was pledged; in a way the I. T. Officer could be 

V 0 *he Collector and his subordinate 

oft their guard. But this does not exonerate the 
Collector and the Mamlatdar from finding out as to 
whether the goods were in the possession of assessee 
and whether they were liable to be attached and 

^ G1Z GCl • 

In such a case neither question of special authori¬ 
sation by Collector to the Mamlatdar and Mamlatdar 

to the Circle Officer, nor of subsequent ratification 
would possibly arise in the circumstances of the 

T» e Land Revenue Code provides that 

the Collector can delegate his duties to the Mamlat- 

ar. Under S. 12 of the Code, the Mamlatdar has 
been authorised to carry out the duties which have 
been delegated to him by the Collector under the 
general or special orders of the State Government 
the powers were delegated to the Mamlatdar and 
^Urcle Officer. Once it is conceded that the Circle 
Otticjr was exercising the delegated powers of the 
Collector, then it is clear that no special authorisa- 
tion was necessary. In the same way, the question 
ot ratification by the Government cannot arise lor 
consideration in view of the fact that the Circle 
Otiicer was exercising the powers delegated to him 
under the provisions of law. The Circle Officer 
acted for the benefit of the Government, for if he 
had recovered the dues, the dues would have gone 
to the coders of the Government. Therefore the 
question either of express authorisation or of subse- 
quent ratification cannot possibly aiise in the cir¬ 
cumstances of this case. When the conduct o L 
Government servants in the discharge of govern¬ 
mental functions was questionable, the Government 
could not be held liable unless it was established 
tnat those acts nad been done under the orders of 
the Government or had been subsequently adopted 
and ratified by it. The question of ratification arises 
oniy when Government is sought to be held liable 
tor tort committed by its servants in the dbcharg- 
of sovereign functions, if the act is ratified, the 
Government becomes liable notwithstanding that the 

a'm;' V | mr"‘\Zb flGcharge sovereign functions. 
Mil 1915 Mad 434 ana AIR 1944 FC41, Distin 
guished. 

The action taken by the Circle Officer in seizin* 

the goods was not empowered by law within the 
meaning of the expression ‘levy and collection’ in 
Art. 20o. It is on that ground aho that the act was 
i legal. At the same time, in view of the fact that 

the Circle Officer was exercising delegated authority 

he cannot be taken to be doing an act in the dis¬ 
charge of his statutory duties. JLR 28 Bom 314 and 
AIR 1950 All 206 and (S) AIR 1950 All 75 and AIR 
1901 Madh Pra 310, Distinguished. 

The acts of levying of a tax and its recovery are 
acts done in the exercise of sovereign functions. At 
the same time, the provisions of Art. 205 of the 
Constitution of India which lays down that no tax 
shall be levied or collected except by authority of 
law or the provisions of Art. 31 (T which lays down 
that no person shall be deprived of his property save 
by the authority of law cannot be ignored But in 
(he present case, the Circle Otiicer has proceeded to 
levy and recover the tax without any authority and, 
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in fact, beyond the authority. The immunity of the 
State in respect of acts done by its subordinates in 
the exercise of sovereign powers cannot be consi 
dered as a dogma or a mantra and will have to be 
considered on the facts of each case. The act is pur- 
ported to be done under the authority of Ss. 150 and 
154 of the Land Revenue Code, but it is found that 
the act is not only illegal but unconstitutional. ILR 
o Mad 273, Relied on. (Suit decreed against the 
Lmon of India ^ard the Collector, Mamlatdar and 
tue Circle Officer in their official capacity and not in 
their private capacity). 67 Bom L K 823 : 1966 Mah 
L J 341 : AIR 1966 Bom 134. 


-O. 21, R. 43—Effective attachment. 

Moveable property cannot be attached merely by 
an order of Court. There should be an order of 
seizure. 56 Bom L R 157 : ILR (1954) Bom 695 : 
AIR 1954 Bom 251 (254) (Pt B) (Pr 5) (DB). 

—‘O. 21, R. 43 Scope — Effect of attachment— 
Attachment of assets, stock-in-trade, cash and other 
articles of defendant in execution — Subsequent 
adjudication of defendant — Effect of as an insol¬ 
vent. 

Plaintiff attached the assets, stock-in-trade, caih 
and other articles of defendant by seizure by Sheriff 
in execution of his decree. Defendant was adjudi¬ 
cated insolvent subsequently. Plaintiff applied for 
sale of property attached and order of sale passed; 
thereupon Official Assignee applied to Court to quash 
and set aside the warrant for sale. 

Held, that under Presidency Towns Insolvency 
Act, S o 2 (2) (c) after attachment the property can¬ 
not be considered to be in possession of the insol¬ 
vent or under his order or Disposition and that the 
Official Assignee cannot claim any rights over them 
12 C 629, Ret on. 54 Bom L R 757 : AIR 1953 Bom 
101 (103, 104 105) (Pt B) (Prs 9,12, 13, 14). 

’ 1 O. 21, R. 43 and Ss. 73 and 63 — Execution pro¬ 
ceedings by A—Attachment of movable under O. 21, 

R. 43 instead of under R. 40—Same property already 
attached by B under O. 21, R. 46 in his execution 
case before another Court—Sale of property—Appli- 
cation by A for rateable distribution — Removal of 
attachment effected by A and dismissal of his exe¬ 
cution case for default — Attachment made in wrcng 
method is not nullity — Attachment continues to be 
attachment unless and until it is withdrawn. See Ibid, 

S. 73. AIR 1956 Cal 373. 

-O. 21. R. 43— Attachment of moveables —Attach¬ 
ment of movables by seizure — Goods left in custody 
of surety — Failure of attaching officer to keep goods 
in his custody—Attachment is not rendered invalid 
whatever the consequences of the failure of the 
attaching officer in discharge of his obligations — See 
Bengal Public Demands Recovery Act (1913), S. 7, 
R. 15. AIR 1955 N U C (Cal) 410. 

-O. 21, Rr. 43, 47 and 60 — Attachment of mov¬ 
ables — Judgment-debtor found co-owner — Proper 
process—Attachment effected long ago—Total release 
at the stage of second appeal held not fair. ILR 
(1963) 2 Ker 167 : 1963 Ker L T 681 : 1963 Ker L J 
243 : AIR 1963 Ker 236 (238) (Pt A) (Pr 5). 

■ — O. 21, Rr. 43 and 46 — Attachment of judgment- 
debtor’s property before judgment — Petitioner in 
possession as Supratdar—Execution cf decree against 
judgment-debtor by the third person—Warrant issued 
on Supratdar is for delivery — O. 21, R. 46 has no 
application. 1961 Jab L J 272 s 1961 M P L J 
(Notes) 187. 

-O. 21, R. 43 — Property attached and kept with 

Supratdar — Decree-holder failing to take further 
steps - Execution dismissed but attachment continued 
— fhipratdar is custodian on behalf or Court — Judg- 


ment-debtor can proceed against supratdar—Liability 
for loss-See Ibidj,. 47. 1958 MP LJ (Notes) 87. 

nrn 2; t 21 ; R ' 43 and °- 21, R. 46 (1) (C) - Moveable 
property in possession ot third person-Application 

LXo" 2L n R! 4 3 " 1 °- 21 ’ *• 46 (1) (C) 8nd n0t 

In cases where moveable property is not in the 

possession of the judgment-debtor but is in the pos¬ 
session of a third person, attachment is effected by a 
\\ ritten order prohibiting the person in possession of 
the moveable property from giving it over to the 

of ih'p en R e u° r ' ln such cases n0 “beet attachment 
oi the moveable property is made. 

Hence in such a oase the Court commits an error in 
treating the application of the decree holder as beimr 

1956 U MB LjmS: 43 ‘ M B L R 1956 (Civil) 655 : 

— 21, Rr. 43 and 47 — Objection under R. 43— 
Oojector found having some interest in attached 
moveable — Proper order to be made is to release all 
properties from attachment and attach only the 
interest of the judgment-debtor in the attached 

(Alysoie) 5373." °' 21 * 4? ’ A 1 R 1955 N U C 

an ^ 43-A (Patna) — Scope—Judg¬ 
ment-debtor s factory attached — Judgment-debtor 
asking for leave for working factory-Court can put 
judgment-debtor on terms. 


From a perusal of Rr. 43 and 43-A it is apparent 
that the attachment of movable property has to be 
made by actual seizure and that the attaching officer 
has to be responsible for the due custody of those 
pioperties These rules, therefore, leave no room for 
doubt that, after the movable properties are attached 
the judgment-debtor is not entitled to the use of those 
properties. If therefore, a judgment.debtor asks for 
working his factory which has been attached the 
Court is entitled to put him on terms and a grant 
the request on furnishing security. 1957 B L ] R 

177 • A I R 1957 Pat 209 (210, 211) (Pt A) (Pr 4) 
(DB). 

O. 21, R. 43 — Execution of decree—Property 
attached kept in custody of supardar — Surety bond 
executed by supardar — Discharge of surety— See 
Ibid, S. 145. ILR (1963) 13 Raj 391. 

O* 21, Rr. 43 and 44 — ‘Agricultural produce’— 
Meaning of — The term "agricultural produce” 
as used in the Code is confined to growing crop 
standing on the land on which it has grown or cut 
crop lying on the threshing floor or lodder-stack. 
Once the grain is separated from the chaff it ceases 
to remain agricultual produce and there is no pro¬ 
tection against its attachment under R. 12 of O. 38— 
The grain as well as the straw can both be attached. 
AIR 1962 Raj 82. 

ORDER 21, RULE 43-A (Patna) 

- O. 21, R. 43-A (Patna) — Judgment-debtor’s 
factory‘attached — Judgment-debtor asking for leave 
for working factory—Court can put judgment-debtor 
on terms - See Ibid, O. 21. R. 43. AIR i957 Pat °09 

(DB). 

ORDER 21, RULE 43-D (Punjab) 

-O. 21 R. 43-D (Punj.) — Damage to attaching 

creditor — Amount not capable of exact and accurate 
proof — Ascertainment of damages — See Tort — 
Damages. AIR 1958 Punj 348. 

0.21, R, 43-D (Punj.), S. 145 — Attached pro¬ 
perty in custody of sapurdar damaged — Petition 
aganist sapurdar for restoration of property. 

Where it was alleged that the attached vehicles in 
the custody of the sapurdar were damaged due to his 
negligence and could not be sold, a petition for order 
against the sapurdar to restore the vehicles in the 
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same condition in which they were at the time he 
took over is maintainable—No suit need be instituted 
against him. AIR 1958 Punj 348 (349) (Pt A) (Pr 3). 

-O. 21, R. 43-D (Punj ),S. 145—Property attached 

and in custody of sapurdar ordered to be sold — 
Appeal by delendants—Stay of execution—Property 
becoming unmarketable —Appeal dismissed—Liabi¬ 
lity of defendants. 

Where, after the High Court had passed an order 
that certain vehicles belonging to the defendants 
which had been attached and kept in custody of 
sapurdar were liable to be sold and the proceeds 
thereof were to be made available towards the 
amount due to a Bank, the defendants Bled a L. P. 
Appeal against the order and during the pendency 
of the appeal, obtained an order staying the execution 
of the payment order, and the L. P. Appeal is dis¬ 
missed, the defendants cannot escape their responsi¬ 
bility for the vehicles becoming unmarketable during 
pendency of the appeal. 

Thi s is not a case in which the defendants can take 
shelter behind the maxim ‘actus curiae neminem 
gravabit’ (an act of theCourt shall prejudice no man). 
AIR 1958 Punj 348 (350) (Pt B) (Prs 6, 7). 


zi, n. 4b—scope—Mandatory. 

Provisions of O. 21, R. 40 are mandatory and must 
be strictly complied with. AIR 1954 Bhopal 30 (31) 
(Pt C) (Pr 7). ' 

—-O. 21, R. 46—There is distinction between Rr 43 
and 46. See Ibid, O. 21, R. 43. (’65) 67 Bom L R 823- 
AIR 1966 Bom 134. 

-O. 21, R. 46 — Attachment of judgment-debtor’s 

property before judgment — Petitioner in possession 
as supratoar — Execution of decree against judgment- 
debtor by the third person — Warrant issued on 
supratdar is for delivery — O. 21, H. 40 has no appli- 
cation- s ee Ibid, O. 21, R. 43. 1961 MPLJ (Notes) 

~ O. 21, R. 46 and S. 11—Attachment under O. 21, 
R. 46 of movable property and not of debt — Q. 21* 
R. 03-A (Pat) does not applv—Parties labouring under 
mistake that O. 21, R. 03-A applied - Application by 
paity that notice issued by decree holder under O 
R. 03-A be^ withdrawn — Application dismissed for 
Uelault — Second application for same relief held 
barred by res judicata — Party, however, allowed to 
treat second rapplication as plaint— See Ibid 3 11 
AIR 1962 Pat 123. 


ORDER 21, RULE 44 

-O. 21, R, 44—Applicability —Attachment under 

Madras Act2ol 1864 — (Madras Revenue Recovery 
Act (2 ol 1804), S. 5). 

Provisions of O. 21, R. 44, Civil P. C., do not apply 
to attachments effected under the Madras Revenue 
Recovery Act. 1958 Ker L T SO: 1958 Mad L J (Cri) 
150 : I L R (1958) Ker 302: 1958 Cri L J 700 : 195% 
Ker L I 535: AIR 195S Ker 108 (109) (Pt B) 
(Pr 8) (DB). 

-O- 21, R. 44—“Agricultural produce”—Meaning 

of—See Ibid, O. 38, R. 12. AIR 1902 Raj 82. 

ORDER 21. RULE 46 


SYNOPSIS 

(Civil P. C. (1908), O. 2!, R. 40.) 

1. Scope. 

2. Attachment of debt, share or other moveable 
property—General. 

3. '‘Debt'’, meaning of. 

4. Salary, whether a debt. 

5. Attachment of mortgage debt. 

6. Attachment of decree. 

7. Attachment of debt already assigned. 

S. Procedure where garnishee denies debt. 

9. Set-off by garnishee of cross-debt. 

10. Procedure where garnishee resides outside juris¬ 
diction. 


11. Attachment of other moveable property. 

12. Service of prohibitory order. 

13. Effect of non-compliance with sub-rule (2). 

14. Notice to debtor. 

15. Effect of attachment. 

16. Inherent power of Court to pass prohibitory 
orders in proper cases. 

17. Revision. 


1. Scope. 

—0. 21, R. 46 and 64—Conflict between section an< 
rule—Court should try to harmonise — Conflict be 
tween form in appendix and section or rule—Form cai 
have no legal edect — Attachment of shares unde 
_?1, 43 — Transfer of shares pending attachmen 

I ransfer is not wholly void. See Ibid, S. 64 All 

1965 All-135 (DB). ’ A1J 


- 7 V/ « VI 

moveable property-General. 

——O. 21, R. 46—Attachment of debt— Debt payable, 
within jurisdiction of executing Court - Executing 
Umrt has jurisdiction to proceed against debt thorn'll 
deb or of lament-debtor resides outside jurisdiction 
ol the Court—See Ibid, S. 51. AIR 1963 All 313 (DB). 

f 0 ' 2 , 1 ’. Rr ; 4” antl 49 — Applicability — Decree 
against defendants in individual capacity — Attach 
rnent—Procedure. 

Where the decree which was obtained was not i 

decree which was passed against the partnership firm 
noi was such decree passed against the partners as 

n’ 1 ide under'o '^'l ■ Capaci . ty ’ t,IL ; attachment 

ri A 7 1 ’ r 46 was lrre S u lar and ineffective 

The proper mode of execution which should have 
been resorted to was that prescribed bvO 21 R acw.-n 

63 Cal W N 21 : AIR I960 Cal Si (S3) (Pt A) (Pr 7)! 

^1- R- anc * (k) — Transfer of Provi¬ 
dent Fund account to miscellaneous account •£' _ 

(1*925)."“*(^. Legality ~ (Pr ° Vide,lt ^ Act 

Where cheques were issued bv Railway Adminis 
tratio,, out of the Provident Fund Account o t-* 
employee who had retired in payment of his debt but 
he cheques were not handed over to the 
holder who thereupon sought to attach the amount 

r jksss 

It 1023(3,„l Pan 1 of ,JLSLc“£S 

Accounts Department. It did not alter the charlctc 
oi I rovident Fund moneyas such. ‘ 

e o'Ll 'p* ' f .'Y as , a ‘compulsory deposit’ as defined in 

sax"-'-- yisk 

(nil That S.60 (k), Civil P. C., does not stipu' it, 
-hat the sum has to remain in particular account Ti 

cTi 0 V r , 7or ! h A e T r R% e J , ?- m , u, J“ fr : ,m -'attachment. !)(; 

L J 1-6 . AIR 19do Cal o09 (510) (Prs 4-5). 
execution Application seeking ^"attlcu cw 

rrmfeit Ue t0 bt ° r ^ “ U,irJ 

VA here in a pending execution petition Cr 
an., attachment of movables the decree amour,t isVtili 
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not realised, an application in the pending Execution 
Petition for the relief of attaching certain money due 
from a third party to the judgment-debtor (on the 
averment that the existence of this claim came to 
the knowledge of the executing decree-holder only 
recently and he could not move for garnishee pro¬ 
ceedings earlier! the application must be allowed as 
no prejudice will thereby be caused to the judgment- 
debtor especially when the decree-holder undertook 
not to press the prayer for execution by way of arrest. 
(1963) 2 Mad L J 180 s 76 Mad L VV 685 : 1963 Mad 
W N 3S4 : AIR 1964 Mad 236 (237) (Pr 2) (DB). 

-O. 21, R. 46—Applicability— Debt due to judg¬ 
ment-debtor and another. 

Under O. 21, R. 40, Civil P. C., an attachment can 
be made of a debt due to the judgment-debtor alone 
and not a debt due to a judgment-debtor and another. 
AIR 1920 Mad 403 and AIR 1927 Mad 84, Rel. on. 6S 
Mad L VV 695 : (1955) 2 Mad L J 522 s 1955 Mad 
VV N 645 : AIR 1956 Mad 163 (Pt A) (Pr 3). 

-O. 21, R. 46 — Suit by Muhammadan woman 

against heirs of deceased husband for dower debt— 
Money deposited by husband in bank — Prohibitory 
order under O. 21, R. 40, Civil P. C.—Order to pay 
deposit amount to decree-holder amounts to valid 
discharge and will absolve bank — Succession certifi¬ 
cate not necessary — See Succession Act (1925), 

S. 214. AIR 1960 Pat 132. 

-O. 21, Rr. 46 and 63-A (Patna) — Foundation of 

proceeding under O. 21, R. 03-A. 

Under O. 21, R. 03-A the foundation of a garnishee 
proceeding is an attachment made under O. 21, R. 40. 
Garnishee proceedings, therefore, in respect of a debt, 
can be started only after the debt has been attached 

under O. 21, R. 40. AIR 1941 Cal 304, Rel. on. A I R 
1960 Pat 132 (134) (Pt A) (Pr 7), 

3. “Debt,” meaning of. 

-O. 21. R. 46—“Debt”—Meaning of. 

Money, which may or may not become due, or the 
payment of which is dependent on the happening of 
an event or events which may not necessarily happen 
could not be called a debt. The description of the 
alleged property was as follows ‘his share for money 
realised by way of sale of tickets for his shows in the 
Bhopal Talkies to-day (12th) and to-morrow (13th) 
of April, 1952, to the extent of Rs. 400’. The order 
itself was dated the 12th April, 1952. Held, that the 
accrual of a sum of Rs. 400 or any part thereof was 
itself contingent on the sales of tickets for the shows 
which wereyet event to commence and as such it could 
not fall within the purview of a ‘debt’. No attachment 
could, therefore, be in law made of such item of the 
alleged properly and the order for such :attachment 
was materially irregular. AIR 1930 Pat 572; AIR 
1925 Cal 501, Rel. on. AIR 1954 Bhopal 30 (31) (Pt B) 

(Pr 6). 

--o. 21, R. 46—Amount payable to displaced person 

under Displaced Persons Compensation and Re¬ 
habilitation Act determined—It becomes debt payable 
to him and can be attached and sold in execution. 
See Ibid, S. 00. AIR 1962 Bom 121. 

4. Salary, whether a debt. 

_q, 21, R. 46— Salary of private servant cannot be 

attached before it becomes payable. See Ibid, S. 60 
(i). AIR 1964 Andh Pra 395. 

_O 21, R. 46 — Attachment of salary of private 

servant— Unlike the case of Government servants, the 
salary of the servants in a private firm can only be 
attached as a debt under O. 21, R. 40 when it becomes 
actually payable. See Ibid, S. 00. AIR 1953 Mys 127. 


5. Attachment of mortgage debt. 

;0. 21, Rr. 46 and 54 (1) — “Debt”—Mortgagee 
entitled to claim realisation and mortgagor entitled 
to claim repayment of mortgage money — (Transfer 
of Property Act (1882), S. 58). 

Attachment under O n 21, R. 54 (1) does not prohibit 
any one from either receiving the payment or making 
the payment. Prohibition as regards transferring or 
charging does not include receiving or making pay¬ 
ment. When a decree-holder seeks to attach the mort¬ 
gagee’s interest of his judgment-debtor so as to pre¬ 
vent him from receiving the mortgage money and his 
mortgagor from making payment to him, an attach¬ 
ment cannot be made under this rule. Where a mort¬ 
gagee can claim the realisation of his mortgage money 
or the mortgagor can claim the payment thereof, 
there is a debt and if any decree-holder wants to 
attach it, the attachment must be made by prohibit¬ 
ing the mortgagee creditor from realising the debt 
from his debtor or the mortgagor-debtor from making 
payment thereof to the mortgagee. Such an attach¬ 
ment can only be made under R. 40 of O. 21, and not 
under R. 54 of that Order. I L R 37 Pat 1465 : AIR 
1960 Pat 196 (197 to 199) (Prs 3, 6,9) (DB). 

6. Attachment of decree. 

—O. 21, Rr. 46 and 53 — Attachment of decree — 
Decree can be executed subject to attachment — 
Attachment is no bar to execution. AIR 1965 Cal 473 
(DB). 

7. Attachmeut of debt already assigned. 

——O. 21, R. 46 — Applicability — Debt already as¬ 
signed equitably—Attachability. 

B, the tenant, had to deliver to A, the landlord, 
the current year’s rent and arrears of rent for the 
preceding year. B addressed a letter to a Company 
requesting it to pay to A a sum out of the money 
which was payable by the Company to B. C who had 
obtained a money decree against B attached the 
money which was to the credit of B with Company. 
As A's claim under O. 21, R. 58 was disallowed, A 
brought a suit. 

Held, that the conduct of the Company, disclosed 
in its agreeing to pay the sum to A, brought about an 
equitable assignment of that sum of money in favour 
of A. That sum of money was no longer money pay¬ 
able to B but had become transformed into a fund 
belonging to A. After it ceased to be money payable 
to B and had become a fund owned by A, the attach¬ 
ment obtained bv C was not efiective. 39 Mvs L I 
235: I LR (1961) Mvs 254 : AIR 1961 Mys 196 
(197) (Pr 9). 

8. Procedure where garnishee denies debt. 

-O. 21, Rr. 46, 58 and S. 47 — Decree-holder 

attaching debts of judgment-debtor in hands of 
garnishee — Garnishee objecting 3nd alleging pay¬ 
ment of part of debt and pleading bar of limitation 
as to rest — Court accepting objection — Dicree- 
holder appealing — Matter falls within O. 21, If. 58 
and not S. 47 — Garnishee is not representative of 
judgment-debtor—N ) appeal lies - Executing Court 
cannot enquire whether debt was really due — Re¬ 
ceiver could be appointed to recover debt. 

In execution of his decree against judgment-debtor 
the decree-holder attached a debt due to the judg¬ 
ment-debtor in the hands of the respondent. The debt 
was due on two deposit receipts. As soon as the 
attachment was made, the garni hee (respondent) 
objected alleging that part of me debt he had repaid 
and the rest had become barred by time and was 
therefore not due from him. The objection was 
allowed and the decree-holder appealed. 
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Held, that the garnishee was not the representative 
- the /udgment-debtor, that the matter fell under 
21, 11. 58, C. P. Code and not S, 47, that no appeal 
lay, that the executing Court could not enquire 
' whether the debt was really due but that a Receiver 
could have been appointed for recovery of the debt or 
its sale could have been ordered if the decree-holder 
had prayed forsuch reliefs. 1957 Nag L J (Notes) 158. 

7 -0* 21, R. 46-Attachment of assets with garnishee 

-4n execution of decree against deceased — Legal re¬ 
presentative claiming assets as his own — Court must 
enquire whether assets with garnishee represent estate 
d®c e ased before declining to issue garnishee order, 
bee Ibid, S. 52 (1). (1963) 2 Mad L J 478. 


O. 21 , R. 46 Procedure — Garnishee denying 

debt. ' s 

The appointment of receiver is the only course 
open to the Court in a case where the garnishee 
denies his liability under a debt alleged to be clue to 
the judgment-debtor. 68 Mad L YV 695 : (1955) 2 

Mad L j 522 : 1955 Mad YV N 645 : AIR 1956 Mad 
163 (Pt B) (Pr 3). 110 
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leave the parties to work out their rights nridn^ ^ * 
of such sale. Government of the United States of 
rravancore and Cochin v. Bank of Coehhf Ltd 

0-1 T er bC 1 : 1 L « U934) Trav-Co 281 Air 
19„4 Trav-Co 243 (247, 248) (Pt D) (Pr S 8 9) (F B ) 

9. Set-off by garnishee of cross-debt 

-N. rieltt t. ».,|l3;S“ m ' - ' 

In order that the garnishee may have a rierhr t 

adjustment or a right of set-off, the debt duSfh* 

garnishee must be in existence on the date nf l? , le 

*nent. Where the debt owinrVrom the iL^ 

uebtor to the garnishee arises alter the attach 
effected. tNo rror.M,^ i .. . 1,0 a “achment is 


; O. 21, R. 46—Garnishee denying debt—Lxecut- 

ang Court cannot embark upon enquiry into aenial 

Pact that he did not take steps to have attachment 

removed docs not prevent him from raising that 
. plea. 

When the garnishee denies the debt, it is not the 

function of the executing Court to enquire if the 
debt is really due. Such an enquiry cm only be 

~ ir ii® septate s u it. To avoir such results some 
of the High Courts have framed rules regarding 
garnishee proceedings. Butin the absence of such 
rules the executing Court cannot frame and decide 
the issue. Case law discussed. 

The fact that the garnishee did not lake steps to 
have the attachment removed does not bar him from 
raising the contention that the liability does not 
exist Sub-rule (3) of O 21 , R. 46 is to jive an effec- 
-ive discharge to a debtor, when he pays the debt 

to the attaching creditor, as if he has made the p,. v .’ 

snent to the party entitled to receive the same. Blit 

ihat sub-rule does not empower the executing Court 

Steffi" ff p SSA sajgfas 

SSTmV. L J ^ lh ” 

?r-- p* 21 * R - 4G-Proeedurc - Garnishee denying 

No doubt it the garnishee concedes that lie is in 
possession of the amount of the debt covered by the 
attachment and oilers to pay it into Court, suchpav- 
ment could be accepted by the Court. The result of 

fShe^rZn Wi " be ‘« absolve the garnishee from 

«K • . b .u ly ln respect of that amount and also 
to obviate the necessity of selling the debt in Court 

auction, because the debt has ceased to be a debt and 

has become converted into money held by the exiu 

tmn Court on behalf of the judgment-debtor, in'sueh 

to flm at T the , n ]" ni; y coul ‘l be ordered to be paid 
^ i tb *„ d , eC . r fu e : h ? lder t0 * ards satisfaction of P t he 


(Bt B) (Pr 7) (DB). 

10. Procedure where garnishee resides outside 

jurisdiction. 

777° * 21, R« 46 — Properties situate hpvnnrl • • 

S2T Co,m - IW " - f o»« Zy'tS: 

a Court can attach the properties notwiM i bat 
Hat they do not lie will,in the jurisdiction of' fl! 8 
Court m which the suit is filed A l l! U r, l IV 3 
Pra 417 (418) (Pt A) (Pr 11) (DB). A 1 B 1961 Ant,h 

7 7^- 21, R. 46 — Money decree — npbf i 
juc gment-debtor by person outside juvisdltin* t0 

not be a ttaclied - Objection can her d L 
ment-debtor. raised by judg. 

In execution of a decree for monev the C'nt t- 
not at the instance :of the decree hnl I JI can ~ 

debl . payable to the judgment-debior‘ oulshK 3 
jurisdiction by a person not resident within th, , • 
diction of that Court. Not tnerelv tl,,' „ , u ,u , ns - 

also the judgment-debtor is entitled t ’,‘‘ rnisbee 

objection as to the want of i,,.; , raise 'he 

L T 827 : 19C1 Ker L } 993 d 1901 Ker 

diction —’Power of executing Co'frt to °" ts,f,e Piris- 
tory order. CUt,ng Loilrt to Pass prohibi- 

It is not competent to a Court, in eveentin, r 
decree for money, to attach it th» " of a 

decree-holder, a debt payable to ilm • , ls ^ a,iCe °f the 
outside the jurisdiction- hy u nerlon 8 "^' debtor 
within the jurisdiction of that Court in’-- ." CSldent 
C37 : AIR 1950 Trav-Co 100<101,' (Prhj’Vomf" L T 

1!. Attachment of other moveable propertv 

depositc^l by mdgrnlit!d7bto! >P ii t a h b, g t a y rn^I M ° n f ey 
duenerformanpp of __ _ ,r cn . garnishee for 


entirely dtte pCrf ~* comract-K™ S&. 

nn o * i. t ^garnishee ,s answer to tiie attach- Moveable property referred to i i 

0. 21, 1>. 46, C. P P. 6odJhould beMM&. ( f , . of 

fore! 'property* of ^ &S 

third Iverson P or'the due ^erf!,7nfa'Ilce Jtor with a 


TH notice issued to him is one of comple e denial 

2 ° f the debt - ,n a Nation the 
execution Court is not competent, excent in 

46 fpi° of L *n 9 i C pr 0 f Vid . 0ns sim . ilar to Rr. 46(a) to 
Court tr7 2 if conferring special jurisdiction on the 

wheth'el u P°, n , an investigation to decide 

avi?rh .V judgment-debtor has a subsisting claim 

Th' nhn 16 gatn,shee in respect of the debt aftaclied 

to h se |l S e ZT 6 1 ° adopted wil1 he to proceed 
desires 6 allt - g ed debt in case the decree-holder 

es o pursue execution in that direction and to 

IVol. 3.) Fn.D. 2. 


loss sustained by^ the latter cann 0 /T ing g0od an V 
movable property belonging to the in 4 le 8 arc |ed as 
within tlie meaning of o’. 9° K ^^Sment-debtor 

such cannot be attached bee’aus'e ti 7 (C> and >, as 
if any, to the judgment-debtor can only beTscwtah? 
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ed after the performance of the contract. A I R 1939 
Boin 90, Foil. 

It is open to the garnishee to show that nothing 
was due and payable by him to the judgment-debtor. 
The decree holder cannot by means o[ attachment 
stand in a better position as regards the gunishee 
than the judgment debtor and obtain tram him a 
rtdief which the judgment-debtor himself c >uld not. 
AIK 1927 Mad 1147, Dist. (1957) 2 Anclh W R 111: 
AIR 1953 Anclh Pra 31 (32) (Prs 6, 7, 8). 


-O. 21, R. 46 (1) (c) — Moveable property in p>s- 

session ol third person — Application for execution 
lies under (). 21 R. 46 (1) (c) and not 0.21. H. 43. See 
Ibid, 0.21, K. 43. M B L R 1956 (Civ) 655. 


-O. 21, Rr, 46 and 49— Decree passed against 

some partners of partnership business in their indi\ i- 
dual capacities—Attachment of partnership business 
in the execution of decree against them is irregular 
—Officer executing decree ooAructed in execution ol 
decree—Question whether property attached belongs 
to partnership business is to be decided lay executing 
Court and not left for decision in prosecution for 
offences under vSs. 183, 186, Penal Code. See Penal 
Code (1800). S. 183. 1963 B L J R 375. 


-O. 21, Rr 46 and 49 —Decree passed against 

some partners in partnership business in their indivi¬ 
dual capacities— Nazir seeking to execute decree 
against partnership properly in which some other 
persons were partners—Facts pointed out to Nazir — 
Nadir giving one hour’s time lor payment and, on 
non-payment, starting attachment—Judgment debtors 
on advice ol pleader, asking Nazir to leave and 
.snatching away article attached—Conduct of judg¬ 
ment debtors and pleader held not to amount to ob¬ 
struction or resistance. See Penal Code (1860), S. 180. 
1963 B LJ R.375. 


12. Service of prohibitory order. 

-0.21, R. 46—Service of prohibitory order — 

What is. 

The maximum that was proved on record, as p *r 
the report of the Clerk who went to serve the order 
was that ‘the manager of the Bhopal Talkies saw the 
Clerk and the plaintill in the compound and then 
avoided meeting them. Held, that this cannot mean 
‘service’ but onlv ‘avoidance of service , AIR 1954 
Bhopal 30 (32) (Pt. E) (Pr. 8). 

-O. 21, R. 46 - Essentials of—Attachment. 

The service of prohibitory notice .is required under 
R. 46 of O. 21, is enough for the purpose of the 
attachment and it is not necessary that money should 
have been actually payable at the time to defendant. 
33 Mys L J 47 : I L R (1953) Mys 6v2. AIR 1954 
Mys 114 (115) (Pt. B) (Pr 3)(DB). 

13. Effect of non-compliance with sub-rule (2). 

-O. 21, R. 46 (2)—Compliance with—Burden of 

proof. 

It can be presumed under S. 114 of the Evidence 
Act that the provisions of () 21, R. 40 (2) have been 
complied with if there is some order to that effect but 
in the absence of such order, no such presumption 
can be made and the onus, therefore, lies on the parly 
allegin'* the same to p'ove the compliance. AIR 
1954 Bhopal 30 (31) (Pt.D) (Pr. 7). 

_-O. 21, R. 46 — Applicability — Attachment of 

money’ lying in Public Works Department to credit ol 
judgment debtor— Letter sent to Public Works Depart¬ 
ment that no payment due to judgment-debtors he 
made to him—Attachment is valid—O. 21, R. 40 (2) 
is not applicable—O. 21, R. 52 applies—No private 
transfer or assignment of such property or interest 
therein is permissible. Sec Ibid, S. 64. AIR 1955 
N\JC (Madh BM 57. 


-O. 21, R. 46 and O. 3S, R. 5—Order 3S, R. 5> 

not applying to case but O. 21, R. 46 applying— 
Presumption —(Evidence Act (1872), S. 114, Illus¬ 
tration (a) ). 

The mere absence of the provision of law* under 
w hich a Court acts on a particular case cannot be 
a groutd for urging that the Court acted not in 
accordance w itn law, but contrary to the provisions 
of law. Where therefore, there is no mention of the 
provision of law under which a prohibitory order 
wJfs issued and O. 38, R. 5 does not apply to the case, 
but O. 21. R. 46 applies it must be presumed under 
S 114 of the Evidence Act that the Court issued the 
order under O. 21 R. 10 (1). AIR 1960 Pat 132 (134} 
(Pt C) (Pr 10). 

-O. 21, R. 46 and S. 99—Failure to complv with 

any requirement of Rule—Effect—Defect whether 
curable under S. 99. 

As a matter of construction both the conditions 
envisaged by O. 21, R. 46 (2), affixing a copy of the 
order on some conspicuous part of the Court-house 
and sending another copy to the debtor, must be 
complied with. The provisions of 0.21, R. 46(2) 
being mandatory, the failure to comply with any 
one i i the requirements thereof nullifies the whole 
proceeding and the defect is not curable under S. 99 
of the Code. To hold otherwise would he to use- 
S. 99 to cure the proceeding itself and not any 
mere error, defect or irregul irity therein, and conse¬ 
quently, the failure to affix a copy of the prohibitory 
order on conspicuous part of the Court hnus8 will 
render the attachment invalid. (AIR 1947 Pat 385, 
Foil ). AIR 1960 Pat 132 (134, 135) (Pt. D) (Pt. 14>. 

■-O. 21, R. 46 (2)— First clause of sub-r. (2) 

whether complied with—Question of fact— Trc- 
sumption—(Evidence Act (1S72), S- 114, Illustra¬ 
tion (t) ). 

The question whether the first part of Cl. (2) of 
R. 46 ol (9. 21 was complied w ith or not is purely a 
question of fact w hich has to be agitated and speci¬ 
fically pleaded and proved. In the absence oi evi¬ 
dence to show* that sub-r. (2) was not complied 
with, it must be held, relying on S. 114, Illustration 
(e) of the Evidence Act. that the provisions of law 
were complied with. AIR 1934 PC 217, Foil. AIR 
1960 Pat 132 (135) (Pt. E) (Pr. 15). 


14- Notice to debtor. 


-O. 21, R. 46 (2)—Notice of attachment served 

on partner is good service on firm. 

An order of attachment in respect of shares ol 
jadgment-debtors which were in the hands of a firm, 
was served on one of the partners of the finn. He 
contended that the service on him w*as not proper 
service on the firm as he was only a partner and not 1 
the Managing Agent of the firm. 

Held, that a partner is the agent of the other 
partners and also of the firm. Therefore, the service 
on a paitner is good service on the firm. 196# 
M P L J (Notes) 26. 


-0.21, R. 46 (2)—“Debtor”—Omission to serve 

judgment-debtor—Effect —“Debtor” in R. 40 (2) does 
not mean judgment-debtor—Attachment is not in¬ 
effective on account of omission to serve copy of 
o*der of attachment on judgment debtor. AIR 1953- 
Sau 12 J (128) (Pt B) (Pr 6) (DB). 


15. Effect of attachment. 

-O. 21, R. 46 — Scope of — Money suit-Deposit 

standing to credit of defendant in Bank attached 
Attachment of, before judgment — Scheme framed 

under S. 153 (2), Companies Act on Bank's a P 5 vJ r *T 
tion — Subsequent passing of money decree— EHec* 
— (Companies Act (1913), S. 153 ( 2 ) —Companies 
Act (1956), S. 391). 


CIVIL PROCEDURE CODE 


(1908), O. 21, R. 46, Note 




A, in a money suit'against B attached before judg¬ 
ment a deposit standing to the credit of B in a bank 
by a prohibitory^order under O. 21, R. 46, Civil P. C. 
The suit was decreed against B but prior to the 
passing of the decree, a scheme was framed and 
sanctioned under S. 153 (2), Companies Act, on appli¬ 
cation by the Eank. The moratorium granted to the 
bank enabled it to pay the debt of all the creditors in 
easy instalments and the Bank was not entitled to 
give any preference to any creditor as against the 
others. In execution of the money decree obtained by 
A against B, the garnishee Bank was called upon to 
deposit into Court the full amount of the deposit 
standing to the credit ol B. The Bank thereupon 
claimed that it was liable to pay only a certain per¬ 
centage of the deposit in accordance with the scheme. 

Held, that the only effect of the order of attach¬ 
ment under O. 21, R. 40, was that B was prohibited 
from recovering the deposit from the bank and the 
garnishee Bank was prohibited from making payment 
thereof to B, until further order of the Court. It did 
not confer any higher rights upon A. Under the 
provisions of O. 21 It. 40, itself the relationship ol 
debtor and creditor vis-a-vis the* Bank and B conti¬ 
nued to subsist when the scheme was framed. By 
virtue of S. 153 (2), the scheme framed bound not 
only the Bank but also creditors thereof, B being one 
of them. Therefore A who had subsequently obtain¬ 
ed his decree against B could not claim any higher 
rights than that ol B and the moratorium granted to 
the Bank would affect the decree holder A as it did 
affect h is judgment-debtor B who was a creditor ol 
the Bank. AIR 1942 Pat 508, Rel. on. AIK 1935 Cal 
398, Dist. ILR (1956) 8 Assam 301- 


-O. 21, R. 1C — Transfer after service of prohibi¬ 
tory order. 

Where the purchases ol shares in a company were 
made after the service of the prohibitory order in an 
Execution Case upon the judgment-debtors as well as 
upon the defendant company, the purchaser acquire^ 
no title to the shares by his purchases. ILR (1953) 1 

Cal 1 : 55 Cal W N 108 : AIR 1952 Cal 5S (60) (Pt C) 
(Pr 10) (DB). 


— O. 21, R. 46 (a) and (c) — Procedure — Prohibi¬ 
tory order in respect of ascertained amount—Effect 

— Statement of garnishee as to stated accounts — 
Duty of Court to inquire. 

Held on facts (i) That the Court would not at all 
be justified in accepting the uncorroborated statement 
ol the garnishee as to the state of account; on the 
contrary the Court must make an enquiry and come to 
its independent conclusion. 

(ii) That where a debt is being attached, it is not 
necessary that exact amount of the debt should be 

stated, provided there is a debt actually due at the 
time of attachment. 


(iii) That the prohibitory order issued by the Coi 

wdl operate to bar the payment to the judgmei 

debtor by the garnishee ol all amounts payable 

upto the date ol attachment. T he order will j 

operate in respect ol further earnings by the jud 

tor he y° ntl that date. 1960 Mad W N 73; 

on 0 , 0 , 2 ^ 1 ^, 561 ! <*960) 74 Macl 1 'V 45 : A 
J901 Mad 189 (l‘J0) (Prs 8, 4, 5). 

® . 0.21, R. 40 and S. 64—Effect of attachment 

debt. 


An attachment does not create any charge on the 
attached property and it does not confer any title in 
the attaching creditor. The attachment merely pre¬ 
vents a private alienation of the attached property. 
A garnishee is entitled to have all his contention rela¬ 
ting to adjustment and satisfaction of the debt attach- 
heard and decided before the claims arising 
out ol the attachment are allowed to be enforced 


against him. ATR 1923 Lah 26L, AIR 1924 Cal 1068, 
AIR 1942 Pat 508, Rel. on. Govt, of Trav-Co v. Bank 
of Cochin Ltd., 1954 Ker L T 1: ILR (1954) Trav-Co 
281: AIR 1954 Trav-Co 243 (215, 216) (Pt C) (Prs 5, 
6) (FB). 

16. Inherent power of Court to pass pro¬ 
hibitory orders in proper cases. 

-O. 21, R. 46 — Moveables in possession of third 

party garnishee attached — Garnishee not producing 
moveables or their value — Abuse of process of Court 
— Power of Court to compel garnishee to do so under 
S. 151. See Ibid, S. 151, AIR 1962 Andh-Pra 137. 

O. 21, R. 46 — Prohibitory order against person 
who is not defendant — Provision under which it 
can be issued—A prohibitory order can be issued 
against a person who is not’a defendant to the suit 
under 0.21, R. 46—When there is a specific provision 
in the Code, no recourse can be had to the inherent 
powers of the Court under S. 151. AIR I960 Pal 132 
(134) (Pt 13) (Pr 10). 




O. 21, R. 46— Revision — Right of garnishee. 

A garnishee not being a party to the execution ap¬ 
plication is a strangerand anv question raised by him 
does not fall within the purview S. 47. He has. 
therefore, a right to come up in revision if aggrieved 
by an order of the lower Court. The revision is, 
therefore, tenable. AIR 1954 Bhopal 30. 

ORDER 21, RULE 46-B (Calcutta) 


“7 O. 21, Rr. 46‘B (Cal) and 48 — power of Execu¬ 
ting Court — Order under 0 21, R. 48 against rail¬ 
way employee not complied with — Power to attach 
his pay. 

The executing Court has no power to attach the 
pay of the Chief Accounts Officer of a Railway for 
non-compliance by him with its order under Ol 21, 
R. 48, Civil P. C., against a judgment debtor who is a 
railway employee. Even if it is assumed that O. 21, 
R. 408, Civil P. C., applies to the case, the garni¬ 
shee would not be the Chief Accounts Officer but the 
Government, the employer of the judgment-debtor 
AIR 1951 Cal 315 (Pr 1). 


ORDER 21, RULE 46-B (Kerala) 

-(). 21, R. 46 B (Kerala) — Final order passed 

under O. 21, R. 46-B—Proceedings in execution of 
order are proceedings against garnishee. 

The final order passed under (). 21, R. 46-B (Ker.) 
is to be deemed to be a decree against the garnishee 
and necessarily in favour of the judgment-creditor; if 
so, it is logical to hold that the further proceedings 
are in execution of that decree and against the 
garnishee. But for this special procedure, the time- 
honoured method of proceeding against the attached 
debt by sale, and of realisation thereof by suit, would 
have to be resorted to. Such a proceeding by way of 
suit is against the garnishee; this is avoided by the 
short-cut invented by O. 21, R 46-B. 1964 Ker L T 
21 : (1964) l Com L J 83 : ILR (1964) 1 Ker 475 : 
(1964) 1 Ker L R 259 : AIR 1965 Ker 47 (47-48) 
(Pt A) (Pr 2). 


ORDER 21, RULE 46-B (Madias) 

““0.21, R. 46-B (Madras)— Ex parte garnishee 
order passed by Small Cause Court — Power to set it 

aside. See Ibid S. 8. (S) AIR 1957 Mad 353. 

ORDER 21, RULE 4G-C (Kerala) 

-O. 21, R. 46-C (Ker) and R 46-1 (Ker.) — Order 

against garnishee under O. 21, R. 46 C by Small 
Cause Court — Not appealable under O. 21, R. 46.1— 
Revision alone maintainable—AIR 1962 Ker 20, Over¬ 
ruled. See Ibid. S. 115. AIR 1962 Ker 233 (DB) 
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ORDER 21, RULE 46-E (Mad.) 

-0.21, Hr. 46-E (Mac!) and 46-G (Madras) and 

O 38, R S—Attachment bcfoie judgment—Garni¬ 
shee proceedings—Proper procedure to be adopted— 
Practice—Court adopting new procedure with con¬ 
sent ol parties — Parties would be bound by it. 

An application for attachment of an amount in the 
hands of the garnishee was made, as belonging to the 
debtor and an interim prohibitory order was passed. 
The garnishee appeared and stated that the money 
belonged to L at Bombay. L who appeared in com¬ 
pliance with the notice issued under O 21, R. 40-1) 
claimed that the money belonged to it. On L filing 
an affidavit undertaking to deposit the amount in 
Court if ultimately the Court decided that theamount 
belonged to the defendant and directed L to deposit 
the amount, the petition was closed on that consent 
order. L was then ordered to he wound up. The 
plaintiff obtained a decree against the defendant and 
in execution L resisted the claim. On the propriety 
of the order referring the paities to a separate suit. 

Held, the procedure prescribed under O. 21, 
Rr. 46-E and 46 G was not followed in the case in 
the first instance. Although the application was only 
for attachment before judgment and the controversy 
in regard to the title to the money with the garnishee 
arose even at that stage the jurisdiction of the Court 
would arise under O. 21, R. 46 E, by reason of the 
provisions contained in O. 38, R. 8 of the Code. 
Under the former provision, two courses were open 
to the Court — (1) It could have referred the parties 
to a suit, where the matter was complicated; or (2) it 
could have investigated the matter itself and decided 
to whom the money belonged and disposed of the 
application for attachment before judgment in accor¬ 
dance with that finding. 

It is a fairly settled rule that where with the con¬ 
sent of paities the Court departs Irom its usual pro¬ 
cedure it would not he open to either of the parties 
who have consented to such departure to challenge 
it and claim that the matter has got to he disposed of 
as if there was no such consent. L cannot insist that 
the claim proceedings should he investigated in a 
separate suit. It was the duty of the Executing Court 
to decide the question. 

This matter had been pending in the Court since 
long prior to the time when the winding up of L took 
place. No action had been taken by the Olficial 
Liquidator to have the petition transferred to the 
Company Court under the provisions of S. 46-C of 
the Banking Companies Act. The Executing Court at 
Salem will therefore have jurisdiction to dispose of 
the claim. 76 Mad L W 376 : (1963) 2 Mad L J 90 : 

1963 Mad W N 355: AIR 1964 Mad 49 (50, 51) 
(Prs 1-2-3) (DB). 

ORDER 21, RULE 46-G (Mad). 

-O. 21, R. 46-G (Mad)— Attachment before judg¬ 
ment—Garnishee proceedings — Proper procedure to 
be adopted — Practice — Court adopting new pro¬ 
cedure with consent of parties — Parties would be 
bound bv it. See Ibid, 0.21, R. 46-E (Mad). AIR 

1964 Mad 49. 

ORDER 21, RULE 46-1 (Kcr). 

-O. 21, R. 46-1 (Ker) — Order against garnishee 

under O. 21, R. 40 C by Small Cause Court — Not 
appealable under O. 21, R, 40-1 — Revision alone 
maintainable. AIR 1902 Ker 26, Overruled. See Ibid, 
S. 115. AIR 1962 Ker 233 (DB). 

ORDER 21, RULE 47 

■O. 21, R* 47—Attachment of movables — Judg- 


stage of second appeal held not fair. See Ibid, O. 21, 
R. 43. AIR 1963 Ker 236. 

-O. 21, H. 47—Co-owners — Movables — Attach¬ 
ment of, by seizure is against provisions of O. 21, 
R. 47. AIR 1955 NUC (Madli B) 3077 (DB). 

-O. 21, R. 47—Objection under R. 43 — Objector 

found having some interest in attached movables — 
Proper order to be made — See Ibid, O. 21, R. 43. 
AIR 1955 N U C (Mys) 5373. 

ORDER 21, RULE 48 

0.21, R- 4S —Public servant —Right to claim salary 
from Crown — Whether conferred by the provisions 

of S. 60 and O. 21, R. 48. See Ibid, S. 60. AIR 1951 
All 205 (DB). 

[Reversed in AIR 1955 S C 500.] 

O. 21, R. 48 (2) —Return of process of attachment 
under — Decree-holder’s right to claim rateable dis¬ 
tribution whether affected. See Ibid, S. 73. ILR 
(1960) 1 Cal 177. 

~0. 21, R. 48 (2) and (3) — Court refusing to 
withdraw attachment — Liability of disbursing 
officer or Government if order of Court is carried 
out. 

Under sub-r. (2) of O. 21, R. 48, the only duty of 
the disbursing officer is to return the order of attach¬ 
ment to the Court which issued it stating the ground 
of his objection and if after considering the objection 
by the disbursing olficer, the Court refuses to with¬ 
draw the order of attachment, no liability attaches 
either to the disbursing olficer or to the Government 
if he or it carries out the order of the executing 
Court. 195S Cal L J 20S : AIR 1959 Cal 666 (667, 
668) (Pt B) (Pr 5) (DB). 

-O. 21, R. 48 -Power of executing Court — Order 

under O. 21, R. 48 against railway employee not com¬ 
plied with — Power to directly attach his pav. See 
Ibid, O. 21 R. 40. AIR 1951 Cal 315. 

-O. 21, R. 48 — Attachment of salary of private 

servant. See Ibid, S. 60. AIR 1953 Mys 127. 

ORDER 21, RULE 49 

O. 21, Rr. 49, 54, 6S and 63 — Partnership Act 
(9 of 1932), Ss. 14, 15, 46, 48 and 49—Respective 
scope-Bid at auction by partner on behalf of part¬ 
nership — Part of sale price paid by partner and 
balance by partnership firm—Money decree against 
partner in individual capacity — Attachment and 
sale of property in execution — Validity — Suit to 
set aside attachment and sale by firm — Maintain¬ 
ability — Decree-holdors’ failure to conform to 
O. 21, R. 49 — Effect — Transfer of Property Act 
(4 of 1SS2), Ss- 43 and 54* 

Held, on facts that there is nothing in O. 21, R. 58, 
Civil P. C., which requires that a claimant should 
have an interest in the attached immovable property 
in the sense in which the expression ‘interest’ is used 
in S. 54, Transfer of Propeity Act. The existence 
of a valid and pre-existing contract in favour 
of the claimant for the sale of the property 
brought under attachment clothes him with sufficient 
right and interest to enable him to intervene in exe¬ 
cution with a claim under O. 21, R. 58 and also to 
institute a suit under O. 21, R. 63. Furthermore, in 
the instant case BC as partners were not only the suc¬ 
cessful bidders of the property hut also paid a por¬ 
tion of the purchase money to the Municipality. They 
have, therefore, a charge on the property for this 
amount. Even assuming that part of the purchase 
money which was paid to the Municipality long 
prior to the attachment in question belonged exclu- 

v ^ A who along with BC constituted a partner¬ 
ship firm and who was the successful bidder at the 


ment-debtor found co-owner — Proper process — _ _ _ 

Attachment effected long ago — Total release at the auction held by the Elluru Municipality which own- 
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fed the property, thsro was no justification for the 
decree-holders DE to have attached the suit property 
in execution of a decree against A. They could have 
proceeded against the money paid by him to the 
Municipality in part payment of the price of the suit 
land. Even the right of a vendee in the circumstances, 
to a charge on the property could not be enforced by 
an attachment of the security de hors the debt. The 
only course for the decree-holders would have been 
to attach the debt. 1 he security would then have 
followed the debt. But to seek to take the security in 
■execution while leaving the debt itself severely alone 
does not seem to have even a semblance of justifica¬ 
tion in lew. As the sale is an involuntary one and the 
judgment-debtor did not purport to grant any interest 
in lard to the decree-holder or the auction purchaser, 
neither the terms of S. 43 of the 1 ransfer of Property 
Act nor the equitable rule of estoppel feeding the 
grant can possibly arise. J he decree-holders could 
have proceeded against the suit property in execution 
only in accordance with O. 21, R. 49, Civil P. C., 
even assuming that it belonged to the partnership at 
j 1 Mon-compliance with the provisions of 

i-j J! iad 6 execution against the suit property in¬ 
valid. The utter disregard to the provisions of R. 49, 
taken along with the circumstance that the suit pro¬ 
perty which undoubtedly belonged to the Munici¬ 
pality was attached under R. 54 of O. L as if A was 
the owner of it, points to an abuse of the process of 
.ourt The decree-holders so acted despite their 
knowledge of true facts. The executing Court was 
misled into directing attachment and sale of the suit 
property. The proper course in a case like this, is to 
set aside the attachment and subsequent proceedings 
in execution. It is not legally possible for the creditor 
ot an individual partner to seize upon a particular 
item oi immovable property belonging to the partner¬ 
ship and claim it to belong to his debtor. The posi¬ 
tion is the same whether the property is purchased at 
an execution sale or in some other mode. The debtor 
partner himself cannot claim any specified item of 
immovable property or any specified share therein as 
nf Ue prop2rty ; A Purchaser at a sale in exe- 

indivM,? a | 3 m ° ! -! ey decree a S ainst the partner in his 
individual capacity cannot certainly be in a better 

position. (1904) 1 An W R 300. 

5 r * 4 ^’ 5 * — Attachment of partnership 
property — Procedure under R. 49 not followed — 
Attachment is invalid. (1904) 1 Andh W R 300. 

nic i?'?- 1, R \ 49 ~ Partliershi P and co-ownership - 
Distinction between - Co-owners entering into 

partnership - Personal decree against partner ~ 
m^Ued 10,1 aga,nSt P artn crship property - When per- 

There is a distinction in law between co-ownershio 

Droduct P M UerS UP * Co ovvne 1 rshi P is not always the 
product of an agreement between the co-owners 

ereas co-partnership can only come into existence 

by mu ual agreement. Co-owners, howevlr m 
choose to carry on business with properties of which 


iii ine partneishin thpv 

owners simpliciter. (,)ua co-owner Ids ?h, P » • .l 

property is liable to attachment and sale hi execution 
of the decree obtained against him nersoml'l 6 U < f ( 
t^rtner, on the other han'd, -his shared! 
ship can only be proceeded against by wav of^Vht 
fi ,Q g order and no share in any of th^ narbioV 

P^operhes can '^attached and sold, as clearly indicL- 
icu in yj. zi, ii. 4 \) ot the Code. A I R JOfto -nn 
(o()3) (Pt A) (Pr 9 f. 11 Cal ^00 


-O. 21, !R* 49 — Applicability — Decree against 

defendants in individual capacity—Attachment—Pro¬ 
cedure. See Ibid, O. 21, R. 40. AIR 1960 Cal 8l. 

-O. 21, Rr. 49 and 50 —Creditor’s right toproceed 

against assets of partnership firm — Extent of — 
Change in constitution of firm —Effect — (Partner¬ 
ship Act (1932), S. 31). 

The law entitles a creditor to proceed against all 
the assets of the partnership firm. If, however, what 
was the property of the partnership firm becomes the 
property of somebody else, the property will be liable 
for the debts only if it is impressed with a charge or 
a lien. After a change in the constitution of the firm 
by the addition of new partners what formerly was 
I he property of the old firm does not continue to be 
the property of the old firm. Where there is a real 
change in the constitution and the new firm is a new 
identity there seems to be no justification for the view 
that whatever was the part of the property of the old 
firm continues to be its property in spi'e of such 
change. AIR 1959 Cal 262 (26l)'(Prs 8 , 9) (DB). 

-O. 21, R 49 (2), (3) and (4) - Scope of - Attach¬ 
ment ot partnership property — (Interpretation of 
Statutes). 

The law should not be considered to have been 
changed unless the words used by the Legislature 
clearly show this. The very fact that the Legislature 
provided for an application being made by the decree- 
holder for a charging order and provided that there¬ 
after an order for sale may be made with the precau¬ 
tions that the application should be served on all the 
partners and that the partners would be at liberty at 
any time to ndeem the interest charged or, in the case 
oi a sale being directed, to purchase the same clearly 
shows that the Legislature intended to change the 
previous law that a partner’s interest was saleable 
property in execution of a decree just like any other 
property, i herefore, a decree-holder cannot proceed 
against the interest of a pattner except in the manner 
laid down in sub-rule ( 2 ) and the subsequent sub-rules 

of R. 49. ILR 1956) 2 Cal 855 : AIR 1955 Cal 255 
(256, 257) (Pt B) (Prs 7, II, 12) (DB). 

0 21, R. 49 ( 1 ), (4), S. 47 — Execution of per¬ 
sonal decree against share of judgment-debtor in 
partnership assets— Notice to other partner under 

R- 49 (4) — Second appeal, as far as other partner 
is concerned, if maintainable. 

Where a person obtain a decree against the judg¬ 
ment debtor personally and takes out execution against 
his share in a partnership business carried on by the 
judgment-debtor in partnership with A, a notice is 
required to A under O. 21, R. 49 (4) in order to enable 
him to exercise option under R. 49 (3), where he is 
impleaded in the execution proceedings because of 
O. 21, R. 49 (4). Rut he is not a pirty to the decree 
and no second appeal is competent, as far as he is 
concerned. 70 Mad L W 843 (2) : (1957) 2 Mad L I 

412: 1957 Mad W N 601: AIR 1958 Mad 290 (Pt \) 
(Pr 1). 


()• 21, R. 49 (2) — Personal decree against part- 
ner-Execution against assets of partnership — Pro¬ 
cedure. 

Where a decree holder holding a personal decree 
against J executes the same against the assets held by 
J in partnership business with A, and notice is 
given to A under O. 21, R. 49 (4), the executing Court 
should not dismiss the execution altogether without 
any investigation as to whether the judgment-debtor 
was a partner in the business. No doubt R 49, clause 
(l) prohibits the attachment and sale of property be 
longing to a partnership otherwise than in execution 
o a decree ol,tamed in partnership or against the 
partners n the firm as such. But clause (2) of that 
rule lays dothe procedure for reaching such assets 
in execution of a decree obtained against a person 
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v. ha might lie a partner in a partnership business, 
that is, either by issuing a charging order or appoin¬ 
ting a receiver. TO Mad L YV S43 (2i : (1957) 2 Mad 
L I 412 :1957 Mad \V N G01 : AIP, 195S Mad 290 
(291) (Ft B) (Fr 2). 

O. 21, 15. 49—Sub partners—Bights of—See Part¬ 
nership Act (1932), S. 29. (195S) 2 Mad L J 233. 


mm SeC lbid ’ °- S0, R - 10 - AIR 1952 Assam S3 

O. 21, 11. 50, O. 21, R. 49 — Creditor’s right to 
proceed against assets of partnership firm—Extent of 
—C hange in constitution of firm — Effect — (Partner¬ 
ship Act (1932), S. 31). See Ibid, O. 21, R. 49. AIR 
1959 Cal 262. 


-O. 21, R. 49 t,4) — Execution of personal decree 
against share of judgment debtor in partnership assets 
Other partner noticed under 11. 49 (4) - Second 
appeal, as far as other partner concerned, if maintain¬ 
able — See ibid, O. 21, R. 49 (8). (195T) 2 Mad L J 
412. 

O. 21, B. 49 — Decree passed against some part¬ 
ners of partnership business in their individual capa¬ 
cities Attachment of partnership business in execu¬ 
tion of decree against them is irregular — Officer 
executing decree obstructed in execution of decree— 
Question whether propelty attached belongs to part¬ 
nership business is to lie decided by executing Court 
arui not left for decision in prosecution for offences 
under Sv 183, 186, Penal Code. See Penal Code (L860\ 
S. 183. 1963 BLJR 375. 

O. 21, R. 49 (1) — Arrears of land revenue due 
from partner in firm — Property of firm cannot be 
attached and sold to realise arrears 54 Punj L R 
429 : AIR 1952 Punj 340 (343) (Ft C) (Tr C). 

ORDER 21, RULE 50 
SYNOPSIS 

(Civil P. C. (190S), O. 21, R. 50.) 


O 21, R. 50—Execution against firm—Service of 
notice on one partner - Sufficiency. See Ibid. O. 30, 
R. 3. 1958 M P L J (Notes) 165. ' 

—-O. 21, Rr. 50 (1) (c) and (2) and O. 30, Rr. 1 
and 3 • Applicability and scope — Suit against joint 
family firm through partners — All partncis per¬ 
sonally served —Execution against partner’s pro¬ 
perty—If can be allowed. 

here all the persons constituting the joint family* 
in other words, all the partners of the joint family 
firm, were sued also individually and were served 
with summons, sub-r. (2) does not apply and leave of 
the Court under sub-r. (2) is not at all necessary . 
1 hey come under Cl. (c) of R. 50, and therefore the 
decree can be executed not only agunst the property 
of the firm but also personally against the partners, 
who had been served with summons in the suit itself. 
MW 1930 Pat 205, Dist. 1953 BLJll 5t6 : A I R 
1959 Pat 484 (4S6) (Pt A) (Pr 4). 

O. 21, R. 50 (2)—Transfer of decree against 
partnership firm for execution—Application for exe¬ 
cution against pattner personally — Power of trars- 
feree Couit to decide. See Ibid, S. 42. AIR 1903 
Punj 395 (DB). 


1. Scope of the rule. 

2. “Where a decree has been passed against a 

firm.” 

3. Execution against persons other than those 

referred to in sub-rule (1)-Sub-rule (2). 

4. Determination of liability under sub-rule (2), 
operates as a decree. 

1. Scope of the rule. 

• —O. 21, R. 50 —Decree against firm—Execution 
of decree against partner ;ervcd with summons. 

Relying upon sub-cls. (b) and (c) ol sub-r. (1) of 
O. 21, R. 50, C. P. Code, a plaintifl who has obtained 
a decree against a lirrn may execute it against any 
person who has been individually served with the 
summons a^ a partner and has failed to appear and 
also against any person who has appeared in hR own 
name under R. 6. or K 7 of O. 30. Cajendra Narain 
Singh v. Johrimal Prahlid Kai, (1963) 2 S C J 6C9 : 
(1964) 1 Mad L I (S C) 1 : (1964) l Andh VY R (S C ) 

1 : (1963) 1 S C VV R 256 : 1964 R L J R 396 : 1963 
Supp (2) SCR 30 : AIR 1964 S C 581 (5S4) (pt C) 
(Pr 7). 

• -O. 21, R. 50 and O. 30, Rr. 3, 6 — Decree 

against firm — Execution against personal property 
of partners—Conditions. 

A decree against a firm can he executed - (i) against 
the property of the partnership, (ii) against any per¬ 
son who ha^ app.ared in the suit individually in hi> 
own name and has been served with a notice under 
R. 6 or 7 of (). 30 of the (-ode of Civil Procedure, 

(iii) against a person who lias admitted on the plead¬ 
ings that he is or has been adjudged a partner, or 

(iv) agaii'^t any person who has been served with 
notice individually as a partner but has failed to 
appear. The decree against the firm can be executed 
against the personal property of such persons. 
Topanmal Chhotamal v. Kundomal Gangaram, AIR 
I960 S C38S (389, 390) (Pt A) (Pr 2a). 

-O. 21, R. 50—Defendant carrying on business in 

name other than his own — Decree against — Exeeu- 


2. “Where a decree h&s been passed 

against a firm.” 

O. 21, R. 50 and O. 30, R. 6 — Personal decree 
against partners — Plaintifl stating that if partners 
deny that purchases were made by firm personal 
decree against partners should be pissed—No denial 
by defendants that purchases wt re made by firm but 
specifically denying their personal liability—Plain¬ 
tiff * annot get personal decree against partners. AIR 
1855 N UC (Madh B) 3392. 


~ O. 21, R. 50 (2) and O 30, R. S—Decree against 
firm—Execution against person nut served in suit — 
Pleas open to—Validity oi binding nature of decree 
il can be challenged. 


A decree was obtained against a firm consisting of 
two partners A and B on the basis of an award passed 
upon a reference to arbitration made by A, in pursu¬ 
ance of an arbitration clause in a contract entered 
into by him on behalf of the firm. 3 lie decree was 
sought to he executed under O. 21, 11. 50 (2) against 
the other partner B who had not been served in the 
suit but who admitted to be a partner. B pleaded 
that there was no valid agreement c>f reference t«» 
arbitration because A had no authority to enter into 
such reference and that therefore the decree passed 
against the firm was neither valid nor binding on him 
and could not be executed against him. 


Held, (Per Mukerjee, J., agreeing with Beg J , 
Agarwala, J. — Contra) that the objection raised oy I* 
could not he entertained or determine 1 on merits iu 


execution as B himself had admitted that lie was a 


partner. A I R 1930 Cal 53 and A I R 1932 Bom 516 
and AIR IS TO Cal 28 and AIR 1940 Bom 3 r 0, Dis*. 
from; 51 Cal W N 4S8 and (S) AIR 1955 Mad 154 
and (S) AIR 1956 Bom 513, Foil. 


Per .Mu l her fee, J. (Agreeing with Beg J.; Agar¬ 
wala, J., dissenting). 

A partner who admits being a partner canr.ot fur¬ 
ther say that Ire is not bound by the decree became 
if he had the opportunity at the stage of the trial, 
that is before the decree was mAlc, he could have 
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•shown that uo decree could have been made against 


WIU 

The only question which can be the subject of 
enquiry within sub r. (2) of It 50 of O. 21 is whe¬ 
ther or not a person is a partner of the firm and 
liability under the sub-rule means liability of such 
a person because he was a partner of the firm against 
which the decree has been obtained. Under sub 
rule (l) of R- 50 (1) (b) it is cleir that upon a judg¬ 
ment of a man as partner in a firm against which 
the decree is obtained execution may issue against 
-that person and sub-r. (2), cannot ^enlarge the right 
of any partner against whom execution was being 
sought as a partner so as to enable him to raise any 
iconteiition or issue beyond what was manifest from 
the wording of sub-r. (1), namely, whether he was a 
partner of tne firm or not. AIR 1958 All 176 (193, 
197, I9S) (Pt B) (Prs 84, 100, 103). s 

-0-21, R. 50 (2)— Joint Hindu family concern — 

Hindu law—Joint family—Trade. 


Order 21, R. 50 (2) has no application to the ca^c 
of a joint family concern carry ing on business in an 
aumtned name and its application must be limited to 
cases of contractual partnerships onlv. I L R (1950) 
Oft 215 : 1G Cut L T 136 i A 1 R 1950 Orissa 1S9 
(190) (Ft A) (Pr 4) (DB). 

-O. 21, R. 50 — Decree obtained against joint 

Hindu family trading firm and its members— One 
member dying before hearing of suit — Execution of 
decree—Procedure. See Ibid, O. 30, 11. 10. AIR 1959 

Pat 200 (DB). 

-O. 21, R 50 (2)—Applicability — Decree agiinsl 

joint family firm. See Ibid, O. 30, R. 1, Expln. (Punj). 
AIR 1959 Punj 362 (DB). 


3. Execution against persons other than those 
referred to in sub-rule (1)—Sub-rule (2). 

— O 21, R. 50 — Suit agiinst firm is suit against 
partners—Suit may be brought agiinst firm of which 
a partner is not capable of being sued — One of the 
partners being Ruler of former Indian State — Suit 
instituted without consent of Central Government — 
Decree can be validly passed against other partners — 
Decree passed against firm can he amended and ran 
be executed under (). 21, 11 50 (2b See Ibid. S. 86. 
A I R 1965 SC 1718. 

# —O. 21, R 50 (2) — Application under — De¬ 
fences open ta respondent stated. 

Where an application is made under Order 2L> 
Rule 50 (2), primarily the question to try would 
be whether the person against whom the decree 
is sought to be executed was,a partner of the firm 
when the cause of action accrued; but he may 
question the decree on the ground of collusion, fraud 
or the like but so as not to have the suit tried over 
again or to raise issues between himself anti his other 
partners. The respondent to an application under 
0.21, R. 50(2) is also entitled to raise a plea of 
special protection under the law. The respondent 
may also defend the application on the ground that 
the decree sought to be executed against him is a 
nullity i A l R 1063 S C 243 and A I U 1933 Cal 53, 
He!. on. Her Highness v. Kamnarain Private I til 
09dS) 2 S C J S53 s (1905) 2 S C A 854 : (1966) 1 
SC W R 55 : 6S Bom L R 31 : I960 Mad L J 273 : 

1966 M P L J 289: A I R 1965 S C 1718 (1721, 1722) 
<Pt IT (Prs S, 9). 


•-O. 21, R- 59- Application by plaintiff for leave 

to execute decree against person on footing that he 
was person other than person referred in els. (b)ancl 
(c) cl sub-r. (1) of O. 21, R. 50 — Application made 
under incorrect appreciation of law—Plaintiff's right 
under O 21. R. 50 (1) (b) is not lost—He can abandon 
his application for leave and execute decree. Gajen- 
dra Narain Singh v. Johrimal Prahlad Itai, (1963) 2 
S C J 669 : (1964) 1 Mac! L I (SC) 1 : (1964) 1 Andh 
VV R (S C) 1 : (1963) 1 S C W R 256 *. 1964 B L J R 
396 : 1963 Supp (2) SCR 30 : A I R 1964 S C 581 
(584) (Pt 13) (Pr 8). 

9-O. 21, R- 50 (2)—‘The liability of such person’ 

—Meaning of—Person admitting to be partner of the 
firm —He cannot raise issues between himself and his 
other partners. See Ibid, O. 30, R. 1. AIR 1963 S C 
243. 

-O. 21, R. 50 (2) and (3)—Appeal-Decree against 

firm—Leave to execute against person who admits his 
status as partner—Grant of leave-Appeal or revision 
whether maintainable. t'ee Ibid, S. 115. AIR 1958 
All 176. 

-O 21, F. 50 (2) — Enquiry under — Scope of — 

Grounds affecting validity of cxecutability or decree 
—If open. 

Order 21 R 50, Civil P. C., speaks only of execu¬ 
tion of a decree being sought against a person as be¬ 
ing a partner in the firm, who had not been served 
with a summons, and in the application the ground 
that can be raised would be the ground affecting the 
factum of partnership. Proceedings under sub r. (2) 
begin with the allegation made by the decree-holder 
that the person against whom lie wants to proceed is 
liable for the decree passed against the firm because 
th i said person w as a partner in tlae firm. That is the 
basis and the foundation oi his claim to proceed 
against him in execution. 1 he expression ‘such liabi- 
li:y’ in sub-rule ( 2 ) in the coi text means liability as a 
partner an i as soon as it is found that the person was 
a partner of the firm, the decree would immediately 
be executed against him. He would then become a 
judgment-debtor and it would not be open to him to 
raise any further contention against the validity or 
executability of the decree which may not be open to 
the persons mentioned iif sub-r. (1). (S) A I R 1956 
Rom 513; 51 Cal \V N 488 and (S) AMI 1955 Mad 154, 
Rel. on. AIR 1932 Bom 516, Diss. from. 61 Bom L R 
651 : I L R (1959) Bom 1468 : A I R 1959 Bom 529 
(532, 533) (Pt B) (Prs 7, 9) (DB). 

-O. 21, R. 50 (2) - Scope of inquiry—Procedure— 

“Where such liability is disputed” — Meaning and 
effect of. 

fhe expression ‘such liability’ in R. 50 (2) in the 
context means liability as a partner. In an enquiry con¬ 
templated under it. 50, sub-r. (2) the plea which the 
opponent to the proceeding is entitled to raise would 
be in respect of the allegation made by the decree- 
holder that he was a partner of the firm sued. If the 
said plea of the decree-holder succeeds, then execu¬ 
tion would proceed against the person shown to he a 
partner. On then her hand, if the contention raised 
by the person proceeded against succeeds and it is 
held that he was not a partner, no leave could be 
granted; A I R 1932 Rom 510; A I R 1940 Cal 28 and 
A I R 1926 Cal 271, Diss. from. 53 Bom L R 167 : 
1LR (1956) Bom 193 : (S) A I R 1956 Bom 513 (515) 
(I t A) (Prs 4, 6) (I3B\ 


• O. 21, R. 50 — Suit agiinst firm — Summons 
served on partner — 11 is appearance under protest — 
Procedure in such case-Decree obtained after obtain¬ 
ing fresh summons and served in manner prescribed 
by O. 30, It. 3 — Execution of decree with leave of 
court against firm as well as the person initially 
served with summons anil who had appeared under 
protest. See Ibid, (). 30, R. 8. A I R 1964 S C 581. 


-O. 21, R. 50 (2) and (3. 30, R. 3, Proviso—Proviso 

to (). 30. K 3 overrides provisions of (). 21, R. 50 (2). 
53 Bom L R 167 • ILR (1956) Bom 193: (S) AIR 1956 
Bom 513 (515) (Pt B) (Pr 6) (DB). 

— () 21, R. 50 (2)— Execution against persons other 
than those referred to in sub-r. (1)—Issue to be tried. 

Under () 21, R. 50 tl e liabilily of a person would 
t ^ on the ground that he was in fact a 
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partner in the defendant firm against which the 
decree was obtained but liability may be foisted on 
him also on the ground of his having held himself 
out as a partner in that firm. Sub-rule (2) clearly indi¬ 
cates that in determining the liability of any such 
person the Court will proceed with the matter as if it 
was trying and determining an issue in a suit Bled 
against that person to hold him liable for the claim 
of trie plaintiffs against the firm. It is not possible, 
therefore, to acquiesce in the argument that the only 
material words to be considered are “as being a 
partner in firm”. (1903) 1 K B 854, Bel. on. 57 Bom L 
R 950 : A I R 1956 Bom 63 (64) (Pr 3). 


" O* 21, R. 50 (2) — Order under — Effect of, See 

limitation Act (1908), Art. 183. A I R 1954 Bom 20S 
(DB). 

-O. 2], R 50 (2) —• Suit against dissolved firm — 

Service only on one partner —Insolvency notice against 
firm in respect of decretal amount — Validity. See 
Presidency Towns Insolvencv Act (as amended in 
Bombay), S. 9 (1). AIR 1954 Bom 91 (DB). 


-O. 2L R. 50 (2) — Execution against one partner 

—Proper issue to he framed. 

Under O. 21, R. 50 (2) the liability of a person 
would arise not only on the ground that he was ac¬ 
tually a partner in the defendant firm against which 
the decree was obtained but it might equally arise on 
the ground of his having held himself out as a partner 
of the firm. Therefore, in an application under that 
rule, against one of the partners the issue should be 
not only whether that partner was a partner of the 
firm but also whether he had held himself out to be 
a partner of the firm. ILR (1960) 1 Cal 305. 


-O. 21, R. 50 (2)—Scope and object. 

The intention of the Legislature in framing O. 21, 
R. 50 was to obviate the necessity of the trial of any 
fresh action, so that the question may be settled in the 
execution proceedings. ILR (1960) 1 Cal 305. 


-O. 21, R. 50 (2) — Construction — “Where such 

liability is disputed”—Meaning of. 

Notwithstanding the wide language of the expres¬ 
sion “where such liability is disputed” in sub r. (2) 
of R. 50, the only question for consideration by the 
Court is the same as that which arises under R 50 
(1) (b) i. e., adjudging the person to he partner. No 
defence which seeks to negative the liability of the 
partnership to the decree or impugns the validity of 
the decree as against the partnership would be open 
when a person is served with a notice under (). 21, 
R. 50 (2). 51 Cal WN 488 Relied on. Obiter dicta 
in AIR 1932 Pat 323 and AIR 1942 Mad 501 (2) Diss. 
from. 1955 Mad W N 37 : 68 Mad L W 939 : 
(1955) 1 M L J 172 : ILR (1955) Mad 1106 : (S) 
AIR 1955 Mad 154 (157) (Pt C) (Pr 11) (DB). 


hers. The trial Court decreed the suit against defen- — 
a one ail( ^ absolved the other defendants front- • 
liability on the finding that the transaction of pur- 
chase on which the claim was made was a personal 1 
transaction of defendant 5. In appeal by the plain¬ 
tiff the appellate Court held that defendant 1 as welS 1 
as defendant 2 were also liable for the plaintiff's- * 
claim, as defendants 2 and 5 constituted a firm of ’ 
partnership. Defendant 2 alone filed a second ap¬ 
peal against the decree. 

Held, that the appeal filed by defendant 2 alone -- 
was not untenable merely because the firm, defen- 
dant 1 had not been joined as a parly to the appeal* 

L nder (). 21, R. 50 even if the decree which had beeir 
passed against the partnership had become final it not v 
having been challenged in appeal by the firm, it 
coujd be executed only against the property of the 
partnership unless, of course any of the partners 
had appeared in his own name *as a partner or had 
admitted in his pleadings that he was a partner or * 
had been so adjudged as a partner, or had been served 
as a partner. In the instant case, the second defen- • 
dant had not entered appearance either under R. 6 r 
or R. 7 of O. 30, nor had he admitted in the plea¬ 
dings that he was a partner. Furthermore, he had 
not been individually served as a partner but had .< 
been served only as an individual: No doubt, the 
lower appellate Court had adjudged him to be a part- - 
ner but this was a decision whicli he was entitled tc • 
challenge in appeal. If he was successful in his chal¬ 
lenge he would not be liable to salisfy the decree from 
his personal property. Therefore, in any event, even 
in the absence of an appeal from the firm, the second 
defendant was entitled to challenge that decree and 
it was not incumbent upon him to join the firm as a, < 
partv thereto. 1958 Nag L 1 200 : 60 Rsm L R 61 9 : 
ILR (1958) Bom 1035 : AIR 1958 Bom 445 (447) 

(Pt A) (Pr 5). 

-O. 21, R. 50 (2' — Order granting leave under * 

sub rule—Application to revoke order— Dismissal— 
Effect. 

Where a partner of a judgment* debtor firm makes - ' 
an application for revoking the order granting leave * 
for executing the decree against him and that appli¬ 
cation is rejected on its merits, it is not open to hirr 
to contend that there was no decree against him and 
that the execution sale has not conveyed any title tet 
the auction purchaser with regard to the properties 
in suit. AIR 1951 Pat 333 (335) (Pt A) (Pr 5) (DB)' 

ORDER 21, RULE 52 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 52.) 

1. Scope of the rule. 

2* Property in the custody of the Court or publiY 
officer. 


-O. 21, R. 50 (2) —Application under, can be en¬ 
tertained by transferee Court. 

An application under O. 21, R. 50 (2) can be enter¬ 
tained by the Court to which the decree is sent for 
execution. AIR 1932 Pat 323, Dissented from and 
held no longer good law, in view of (S) AIR 1950 
S C 359 and AIR 1921 All 199 (2) and AIR 1931 Lah 
507 (2) and AIR 1931 Lah 736 and A I R 1929 Lah 
2?8, Rel. on; i S) AIR 1950 S C 359, Foil. AIR 1963 

Punj 393 (397) (Pr 2). 

4. Determination of liability under 
sub-rule (2), operates as a decree. 

-O. 21, R. 50, 0.41, Rr. 4 and 20 — Decree 

agaimt firm and certain persons as partners—Appeal 
by one without impleading firm— Maintainability- 

The plaintiff brought a suit for recovery of a cer¬ 
tain sum of money against defendant la joint Hindu 
family firm of which defendants 2 to o were mem* 


3. Property in the hands of a receiver. 

4. Property in the hands of the Official Assignee. 

5. Determination of questions of title and priority- 

proviso* 

6* Objection to attachment. 


t. Appeal. 

1. Scope of the rule. 

— O. 21, R* 52—Procedure — Attachment of assets^ 
eld by Court. See U. P. Land Revenue Act (3 of 
D01), S. 149. AIR 1958 All 636 (DB). 

O. 21, R. 52 —Jurisdiction—Application to Court 


V/ • AM A. y AM J — - A. A. . y ^ _ 

assine decree lo take action under O. 21, K. ~ 
ompetency. See Ibid, S. 38. AIR 1958 All 425 (DB). 

0.21, R. 52, Ss. 47, 73 - Money deposited m 


ourt towards decree- When ceases to be property 
f judgment.debtrr — Deposit made to avoid ap- 

ointment of receiver under O. 40, R. 1 Attac 


25 


CIVIL PROCEDURE CODE (1908), O. 21, R. 52, Note 1 


fnent In execution — Doctrine of priority of crown 
debts — Held applicable. 

It is only when an -appropriation is made of the 
money deposited in Court under the orders of Court 
towards the decree that it ceases to be the property of 
the judgment-debtor and his creditors could not 
proceed against it either in execution of decree or in 
realisation of arrears of land revenue or taxes. Mere 
direction to deposit a particular sum of money does 
not amount to its being car-marked for a particular 
purpose. It is only when there is a definite order 
directing appropriation of the amount deposited that 
other creditors or the Government could have no 
claim to it. ILR 20 Mad 073 (FB), AIR 1917 Mad 743 
and AIR 1935 Mad 1040. Rel. on; AIR 1918 Mad 
1158, (1894) 1 Q B D 94 and (1900) 2 Q B D 211, Dist. 

A instituted suit against B for eviction from the 
factory which B was holding on lease. On applica¬ 
tion under O. 40, R. 1 the Court ordered that B 
should deposit Rs. 12,500/- and furnish security of 
immovable property for Rs. 12,500/- within three 
weeks failing which Receiver would be appointed. B 
deposited the amount and furnished security. The 
suit was decreed and in execution the amount vas 
attached by A and another decree-holder. The 
Government applied for issue of cheque for amount 
representing arrears of income-tax and penalty due by 
B. The Court ordered issue of cheque. In revision 
against this order the question was whether A was 
entitled to preferential rights in regard to the deposit 
made to the credit of the suit. 


Held that A could not be in a better position as the 
deposit was made to obviate the appointment of a 
Receiver. The order under revision was correct and 
did not call for interference. The Government was 
entitled to be paid first out of the money deposited 

ln i?V rt ^ e ^ ore the claims of the other creditors 
could be recognised. Hence, the doctrine of priority 
ot Crown debts would be applicable. (1963) 2 I T J 

160 : U963) 2 Andh \V R 232 : AIR 1964 Andh l>ra 
74 (Pr 13) (DB). 

21, R. 52 O. 21, R. 52 is applicable to mov¬ 
able \y S N 9ig Bm0va ^ 1 e Property — Obiter. (’62) 66 

D . ,9’ ^2 Attachment of money lying in 

Public Works Department to credit of judgment- 
debtor. See Ibid, S. 64. AIR 1954 NUC (Madh B) 


21, R. 52—Attachment of money deposited as 
security is valid. AIR 1955 N U C (Madh B) 57. 

~-0.21, R. 52 Property offered as security — 
proprietor’s rigid to transfer the property is subject 
to charge of surety alone — Right to transfer the pro¬ 
perty is not completely defeated bv the liability. See 

1 ransler of i roperty Act, S. 0. 19(54 M PLj (Notes) 


21, R. 32—l’ule has no application to decre 

* ir? r ,^„ tlng mort 8 a g e decree. AIR 1916 Cal 57 

* 1 K 1? 4 2 Bom 53; AIR 1930 Mad -land -MR 19; 
Nag 391, Dist. 78 Mad L VV 44 : ILR (19G4) 2 Mt 

JLU1* 


f 9* 52- Scope — Money standing to crcdii 

cannot ° l p ‘‘ yment — Subsequent attachmeni 

cannot be given eiiect to, when there is nothing lefl 

IDB) AIR 1955 NUC (Mad) 93C 

O. 21, R. o2, Proviso Order for payment out — 
Amount is not available for subsequent attachmeni 

of ‘attach'rr" ^ the J i D - againit ordei 

* 1S ma de and person in whose favour 
order for payment out has been made are one and 


same person, amount would still stand to the credit 
of the J. D. and can be attached. C. S. No. 774 of 
1923, D/- 27-1-1920 (Mad), Rel. on. C. S. No. 181 of 
1948, D/- 20-2-1951 (Mad) Expl. ILR (1952) Mad 
1019 : 1953-1 Mad L J 71 : 66 Mad L W 154 : AIR 
1952 Mad 540 (541) (Prs 3, 4). 

—O. 21, R. 52—'Property’ meaning of. 

The mere fact that the word ‘property’ in O. 21> 
R. 52 is followed by words ‘interest or dividend pay¬ 
able thereon* cannot restrict its meaning only to- 
movable property. Hence O. 21, R. 52 is as much 
applicable to immovable property as it is to movable 
property. 1951 Nag L J 440 : ILR (1951) Nag 422': 
AIR 1951 Nag 52 (55) (Pt A) (Pr 8) (DB). 

——O. 21, R. 52 and S. 38 — Power of executing. 
Court — Attachment under 0.21, R. 52 cannot be 
made in respect of property lying beyond Court’s 
territorial jurisdiction — Application for payment or 
distribution of deposit attached under O. 21, R. 52 
must be made to executing Court making attachment 
and not to custody Court. Chitaley’s Civil P. C. 
(Edn. 4 (1944)), Vol. 1, p. 448 and Mulla’s Civil 
P. C, (Edn. 11 (1941) ), p. 162, Ref.; AIR 1921 Mad 218 
(FB), Rel. on. 1950 Nag L Jour 44 : ILR (1950) Nag' 
IS : AIR 1950 Nag 46 (48, 49) (Prs 6, 8, 11). 

--O. 21, R. 52 — Tax paid under mistake of law — 

Refund to assessee—Sum payable as sales tax on 
earth work and carriage—Project authorities with¬ 
holding payment to contractor under prohibitory 
order under O, 21, R. 52, C. P. C. — Subsequent deci¬ 
sion by Supreme Court holding such tax as not legally 
leviable-Contractor held entitled for refund. — See 
Contract Act (1872), S. 72. AIR 1962 Orissa 136 (DB). 

-O. 21, R. 52—Scope. 

O. 21, R. 52, C. P. Code, does not contemplate an 
application to be filed by anybody. It only provided 
the mode of attachment of money in the custody of 
any Court and enacts that the attach:nent shall be 
made by a notice to such Court or officer, requesting 
that such property, and any interest or dividend be* 

coming payable thereon, may be held subject to the 

further orders of the Court from which the notice is 
issued. ILR (1956) Cut 591 : 1956 Cri L Jour 1345 . 

22 Cut L T 461 : A I R 1956 Orissa 206 (207) (Pt A) 
(Pr 7) (DB). ' V r 


O. 21, R. 52—Amount of ad interim payment be¬ 
coming due at the end of each 0 months’ period but 
not already paid under S. 33 of Bihar Land Reforms 
Act, 1950 — Amount can be'attached under O 
R. 52. 1964 B L J R 234. 4 

0.21, R. 52—Execution of decrees — Territorial 
jurisdiction—Exceptions—Attachment of movables in 
custody of Court situated outside jurisdiction of 
executing Court is exception to general rule of terri¬ 
toriality and is valid — See Ibid, S. 38. A I R 1965 
Raj 41. 


-O. 21, R. 52—Jagir grant—Succession—Nature of 

grant in the hands oi successor to last holder—Grant 
neither fresh nor personal one—Recognition of grant 
to successor relates back to death of last holder— 

Compensation bonds paid for resumption of Jagir_ 

Bonds are property liable to attach nent and sale — 
See Mar war Land Revenue Act (49 of 1949) s 17f> 
1961 Raj L W 429. 1 U 


vy. ** i, ft* 


_ - - i^iiaunuauuii grants ana compen- 

sat ion bonds paid in lieu of resumption of Jaeirs— 
Nature of—Liability to attachment and sale — Decree 
against jagirdar—Execution — Decree can be executed 
against such grants and bonds.-See Tenancy Laws- 
Hajasthan Land Reforms and Resumption of favirc 
Act (0 of 1952), S. 38-A. 1961 Raj L VV 429. J g * 
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2- f ropeity in the custody of the Court or 

public officer. 

-(). 21, R. 52 — Applicability — Immovable pro¬ 
perty in hands of Court or Receiver— Absence of 
notice to Court—Validity of attachment. 

() 21,R. 52, C. P. Code, applies also to immovable 
property. To ellcct a valid attachment of immovable 
property in the hands of a C ourt or receiver it is thus 
necessary to issue a notice to the Court under (). 21, 
Pi. 52 and lo publish a prohibitory order under R. 54. 
Without such notice there is no legal attachment. 
ILP\ (1951) Nag 422 : 1951 Nag L J 440 : AIR 195L 
Nag 52 (55) (Ft B) (Pr 8) (DB). 

3- Property in the hands of a receiver. 

•-O. 21, R- 52—Property in custody of Receiver 

— Sale without leave of Court—Validity — Principle 

- O. 40, R 1. 

() 21,11.52, C P. Code requires that where the 
property is in the custody of any Court or Public 
Officer, attachment shall be made by a notice to such 
Coin t or officer. Rut the absence of such a notice 
would not render the sale void ab initio, because the 
jurisdiction ol the Court or the authority ordering 
the sale, does not depend upon the issue of the notice 
of attachment. It is also settled law that proceedings 
taken in respect of a property which is in the posses¬ 
sion and management of a Receiver appointed by 
Court under O. 40, R. 1,C, P. ('ode, without the leave 
of that Court, are illegal in the sense that the party 
proceeding against the property without the leave of 
the Court concerned, is liable to he committed for 
contempt of the Court, and that the proceedings so 
held, do not affect the interest in the hands of the 
Receiver who holds the property for the benefit ol 
the party who ultimately may be adjudged by the 
Court to he entitled to the same. Kanhaiyalal v. Dr. D. R. 
Banaji. 195S M P C 523 : 1958 Nag L 1 40 f : 195S 
M P L J 477 : 1955 lab L I 501 : 195S S C ] 891 : 
1959 SCR 333 : AIR 1958 S C 725 (727, 725) (Ft A) 
(Pi 7). 

-O. 21, R. 52—0. 21, R. 52 does not apply whe r e 

Court appoints receiver of rents and profits of 
immovable property—Obiter. (’63} 67 Cal W N 916- 


-O. 21, R. 52—Expression ‘ any other person’' and 

“otherwise” — Includes claim of Income Tax depart¬ 
ment for determination of its interest — Department 
entitled to agitate question of priority—Custody Court 
bound to determine. See Ibid, S. 47. (’63) 67 Cal 
W N 266. 

-O. 21, R. 52, Proviso — Determination of ques¬ 
tions of title and priority. 

The custody Court can enquire into the matter only 
if the claim is based upon any assignment or prior 
attachment by the claimant. Where money in deposit 
with the custody Court is attached in execution of a 
personal decree against a mahant, the custody Court 
has no jurisdiction to enquire into the claim by the 
Mahant that the money belongs to him in his repre¬ 
sentative capacity. The word ‘otherwise’ in the pro¬ 
viso to O. 21. R. 52, does not cover a case of such a 
claim. I L R (1956) Cut 591 : 1956 Cr L J 1345 : 22 
Cut L T 461: AIR 1956 Orissa 206 (205) (Pt B) (Pr S) 
(DBh 


-0.21, R. 52, Froviso —‘Such Court' docs not 

cover criminal Court, 


The expression ‘such Court' in the Proviso to O. 21, 
R. 52, refers only to a civil Court being ordinarily a 
civil Court in the countrv or a Revenue Court to 
which the provisions of the Civil P. C., are made 
applicable. 


Thus vvhero the property which is the s 
matter of flick is seized and is in the custody 
Sub-divisional Magistrate and it is attached in 
tion of a decree, the Sub-divisional Magistrate 
jurisdiction to enter into the question of title 
attached property in an application either 
O. 21, R. 52, or under O. 21, K. 58. Civil P. C. 


ubject- 
of the 
execu- 
has no 
to the 
under 


The provisions of Civil P. C.. cannot be relied upon 
by any litigant before a Magistrate and ask to enquire 
into the claim to any property in the custody of such 
Magistrate. I L R (1956) Cut 591: 1956 Cr L J 1345 : 
22 Cut L T 461 : A l R 1936 Orissa 206 (208) (Pt C) 
(Pr 9) (DB). 


6. Object ion to attachment. 


O. 21. R- 52 -Property in hands of Receiver is in 


custody of Court—Obiter. (63) 67 Cal W N 916. 

4. Property in the hands of the 
Official Assignee. 

-O. 21, R. 52—Provincial Insolvency Act (1920), 

S. 64 —Madras Provincial Insolvency Rules 0922), 
R 19—Dividend declared by Receiver under S. 64 — 
Attachment of, under O 21. R. 52 before sanction 
for distribution under R. 19 — Attachment not 
ineffective. AIR 1937 Rang 583, Dist. ILR (1962) 
Andh.Pra 477. 

5. Determination of questions of title and 

priority — Proviso. 

-O. 21, R. 52—Scope—R. 52 cannot override terms 

of S. 73—National Savings Certificate already attach¬ 
ed in one suit before judgment subsequently attached 
similarly in another suit — Court attaching it earlier 
encashing it and sending it to the second Court 
Right of decree-holder in second suit to rateab’e 
distribution—F.iTect of second proviso to rule on such 
right. See Ibid, S. 73. A I R 1954 Andhra 44. 

-0.21, R. 52 - Effect of attachment — Amount 

•attached—If placed immediately at disposal of attach¬ 
ing Court — Fund in Court attached in execution ol 
decree — Another decree-holder attaching the fund 
before it was sent to the executing Court — IRght of 
that decree- holder to claim rateable distribution See 

Ibid, S. 73. AIR 1952 Bom 222. 


-O. 21, Rr. 52, 5S — V in execution of his money 

decree against B attaching a deposit made by B in 
part satisfaction of C s decree — C refusing to lake 
deposit — Objection by B that money deposited bv 
him was not his arcl therefore could not be attached 
-Objection not maintainable under 0.2 1, R. 58— 
Direction that money should remain in .deposit till 
disposal of appeal between B and C—Legality. 

A in execution of his money decree against 13 at¬ 
tached a sum of money under O. 2L, R. 52 which B 
had deposited in another ('ourt in part satisfaction of 
a compromise decree passed against him in favour of 
(' hut which C refused to take it contenJing that the 
deposit of a sum much smaller than that stipulated 
was in breach of the compromise decree. B raised an 
objection that the money in deposit not being his 
could not form the object of att ichment. The objec¬ 
tion was overruled and the attachment was not 
vacated An appeal against the order was dismissed 
by the High Court with a direction that the amount 
will remain in Court deposit till the disposal of 
appeal file 1 by B impleading C as respondent who 
had refused to accept the deposit. 


field (i) that an objection by the judgment-deotor 
hat he is not the owner thereof, does not bring it 
thin the terms of O. 21, R 58. It was not open to 
2 judgment-debtor to resist the attachment contend- 
r thaf the owner thereof was someone else and not 
» judgment-debtor. Investigation ol such a claim 
a not lie made in the absence ol the pe/son to whom 




“the ownership is attributed, especially when that 
person disclaims any title thereto, 15 Bom 087, Dist. 

(ii) that the direction of the High Court that the 
amount should remain in deposit till the disposal of 
appeal was contrary to the principles of law as A’s 
rights could not be made to depend upon an adjudi¬ 
cation in appeal to which he was not a pirty. (1964) 2 
Andh W R 298. 

-O. 21, Hr. 52 and 56— Procedure — Decree- 

holder seeking attachment of deposit in treasury— 
D. C. sending memo, objecting to attachment - 
Court cannot act on memorandum. 

The decree-holder sought attachment of iudgment- 
Mebtor’s deposit in treasury The Treasury Officer was 
sent a notice. In response the D. C. sent a memo¬ 
randum objecting to the attache ent and the Court 
acting on the memorandum refused attachment. 

Held, that the Court was wrong in acting on the 
memorandum, that the Treasury Officer should have 
put in appearance personally or through counsel and 
that it was open to the decree holder to raise objec¬ 
tions according to law. 1952 Nag L J (Notes) 161. 


-O. 21, R. 52 — Irregularity in attachment — 
Objection by judgment-debtor—Competency. 

Where there has been any irregularity in the attach- 
meut of money and as a result of that irregularity, the 
interest of a third party is affected, he the garnishee 
or a co-decrec holder, he can certainly object to the 
attachment, before the money is paid in Court. But, 
where after the money is paid into Court, the judg¬ 
ment-debtor comes forward to object on the basis of 
some irregularity in the process of atlachment the 
Court should not allow the judgment-debtor to raise 
'iich an objection, for that would be allowing him to 
abuse the process oi the Court. 1957 Raj L W 601 : 
ILK (1958) 8 Raj 292 : AIR 1958 Raj 235 (236) (IT 5) 


*DB). 


7. Appeal. 


O* 21, R 52, Proviso —Order under — Appeal. c ee 
ibid, S. 47. AIR 1958 All 636 (DB). 

ORDER 2), RULE 53 
SYNOPSIS 

(Civil P. C. (1908), 0.21, B. 53.) 

i Scope and applicability of the rule. 

2. Preliminary decree for accounts — \ttachability 
of. 

3- Decrees passed by the same Court. 

•6 Decrees passed by different Courts. 

r>. Effect of attachment- 

<>- Stay of execution — Sub-ru’e (]). 

T. Execution of attached decree — Sub-rule (2). 

8- Representative — Sub-rule (:>). 

Adjustment of attached decree —Sub-rule (6). 


objection to the attachment on the ground ol want of 
notice. 195$ Nag L J (Notes) 5b 

-O. 21, R. 53 — Object and scope of — Objection 

by judgment-debtor of decree proceeded against — 
Competency — Civil Rules of Practice (Madras), 
R- 178. 


Prov isions of O. 21, R. 53 and R. 178 of the Civil 
Rules of Practice are intended only for the protection 
of the holder of the decree sought to be sold or the 
person seeking execution against it. ft is not open to 
the udgment debtor under the decree which is pro¬ 
ceeded against to question the validity of the sale or 
the right of the person to execute the decree by v irtue 
of his rights as a Court auction- purchas r. AIR 1921 
Bom 127; AIR 1932 Pat 349. DCs. from. 1954 Mad 
W N 733 : AIR 1954 Mad 1070 (1072) (Ft A) (IT i) 
(DBS 


-O. 21, R. 53 - Sale and attachment of decree in 

contravention of the procedure laid down in R. 53 (l) 
Sale is not void an initio — Contravention merely 

liction bv the 

__ _ _ AIR 1921 

0.11382; AIR 1954 Mad 1070, Foil. 0963) 2 Mvs L J 
135 I DB). 


— is not voh.i an limiu — umuavenunn 

amounts to an irregular exerci c e of jnrisdictin 
Court. ILR 34 Mad 442; AIK 1925 All 2 P 4: . 


2- Preliminary decree for accounts — 

Attachability of. 

-(). 21, R. 53 (1) - Applicability — Preliminary de¬ 
cree for accounts — Decree can be attached but can¬ 
not be sold — Case-law discussed. 1953 Mad \V N 
703 ; AIR 195 f Mad 471 (473) (Pt A) (Pr 4). 

3. Decrees passed by the same Court. 

-O. 21, R 53 - Decree sought to be executed and 

decree sought to bd attached passed by same Court — 
Effective attachment - Conditions of. See Ibid, S. 64. 
AIR 1951 Bom 251 (DB). 


4* Decrees passed by different Courts. 

-O- 21, R. 53 (1) — Applicability — Decree trans¬ 
ferred to another Court for execution — Such Court 
attaching preliminary decree for accounts passed in 
favour ol judgment-debtor — Notice to judgment- 
debtor bv Court which passed decree is not necessary. 
1953 Mad W N 703 ; AIR 1954 Mad 47 1 (473) 
(PtCMPrfi). 

5. Effect of attachment. 

© — O 21, Rr. 53 (1) (b), 16 and 58 — Assign¬ 
ment of decree — Subsequent attachment under 
O. 21, R. 53 (l) (b) of decree assigned — Remedy open 
to assignee is one under (). 21. R. 16 and not one 
under O. 21, R. 58 — I I, R 20 Mad 157 and ILR S3 
Mad 62 and 5 Ind Cas 1010 (Mad) and L3 Ind Cas 659 
(Mad), Overruled. See Ibid, 0.21, R. 16. \IR 1964 
Andh Pra ] (I D). 

—- O. 21, R. 53 — Scope — Rights of transferee de¬ 
cree, holder cannot he better than those of his trans¬ 
feror. 


1 Scope and applicability of the rule. 

-O. 21, P». 53 — Validity of attachment - Rcceij 

notice of attachment by clerk of court executin 
attached decree Sufficiency. 

0.21, R. 58, C P. Code does not require, th, 
where a notice i> served upon the Court executing tl 
decree sought to be attached, that Court mud iUc 
receive the m tice and take action thereon. The attacl 
menHs complete the moment the notice is received I 
1 he Court or one ol its officials in the normal course* 
duty and F net dependent on mv order or actk 
taken bv that Court. 

Th o law does not require th i( the judgment debt' 
»mder the decree sought to he attached should 1 
given notice. 1 he judgment-debtor cannot raise ai 


The provisions of O. 21, R. 53, Civil P. C. make it 
clear that a tranderee decree-holder cannot execute 
the decrie. unle;s he obtains the permission of the 
attaching Court or the consent in writing of the de¬ 
cree-holder. Where the^e conditions have not been 
complied with by the transferee decree-holder he 
cannot claim any better rights than his transferor, the 
original decree-holder as on the date of the transfer 
(1962) 1 Andh LT 885 : (1962) 2 Andh W K 41 : 
AIR 1962 Andh P; a 357 (363) (Pt B) (Prs 33, 35) 
(DB). 

O. 21, R. 53 — Effect of — Attachment of decree 
— Excclusion o l period. See Limitation Act (1908), 
S. 15. AIR 1955 Andh 229 tDB). 

-0.21, R. 53 (3) - Applicability and scope — 

Attachment of preliminary decree for sale — Final 
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decree in favour of attaching creditor — Subsequent 
final decree in favour of assignee of preliminary de¬ 
cree-Validity of. See Ibid, S. 47. AIR 1961 Bom 56 
(DB). 

-O. 21, R. 53 — Attachment is no bar to execution 

— Execution can be subject to attachment. See Ibid, 
O. 21, R. 40. AIR 1965 Cal 473 (DB). 

-O. 21, R. 53 — Possession of assignee of attached 

decree. See Ibid, 0.21,R. 10. 1962MPLJ (Notes) 309. 

-O. 21, R. 53—Effect of attachment under. 

The effect of the attachment of a decree under 
O. 21, R. 53 (1) (l)) is to stay the execution of the 
attached decree until the conditions mentioned there¬ 
in happen. The stay is, however, not absolute. The 
execution of the attached decree by its holder would 
be subject to the condition that the amount realised 
by him would not be paid to him but would have to 
be deposited in Court for the benefit of his judgment- 
creditor. AIR 1940 P C 173; AIR 1934 Lah 142 and 
AIR 1935 Bom 416, Rel. on. 

It is not necessary, under an/ provision of law, for 
the holder of the attached decree to state in the body 
of his application for execution that it is made for the 
benefit of his judgment-creditor. 1957 Jab L J 91 : 
1957 MFC 25 : 1957 MPLJ 358: AIR 1957 Madh 
Pra 9 (10) (Prs 2, 3). 

-O. 21, R. 53—Attachment of decree — Effect—It 

amounts to stay of execution. See Limitation Act 
(1908), S. 15. AIR 1961 Mad 299. 

-O. 21, R. 53—Attachment of decree under O. 21. 

R. 53 (1) — Does not operate as stay for purposes of 

S. 15 (1), Limitation Act. See Limitation Act (1908), 
S. 15 (1). (1965) 1 Mys L J 429 : A I R 1966 Mys 17. 

6 * Stay of execution—Sub.rule (1). 

-O. 21, R. 53 (1) (b)—Form No 22, Appendix (E) 

—Andhra Civil Rules of Practice, R. 177, Form 
No. 64—Execution stayed at the request of attaching 
Court—Effect—Exclusion of period of limitation for 
execution — Limitation Act (9 of 1908), S. 15- 
Applicability. 

An order made O. 21, R. 53, Civil P. C., by the 
attaching Court is no stay order contemplated by 
S. 15, Limitation Act. Rule 177 of the Civil Rules of 
Practice cannot have greater force than O. 21, R. 53 
itself and Form No. 6 in the Civil Rules of Practice 
cannot be said to have greater sanctity than or entitled 
to preference over Form No. 22 in Appendix (E). The 
fact that Form 64 does not incorporate provision (ii) 
of O. 21, R. 53 (b) does not mean that the holder of 
the decree sought to bo executed or the judgment- 
debtor lost his rights under that provision. Rule 177 
of the Civil Rules of Practice only provides as to 
what is to be done by a decree-holder who attaches a 
decree and what is to be done by Courts in that con¬ 
nection. There is no inconsistency or conflict between 
O. 21, R. 53, Civil P. C., and R. 177 of the Civil Rules 
of Practice or between Forms under O. 21, R. 53 in 
Appendix (E) and the Forms under R. 177 of the Civil 
Rules of Practice. AIR 1955 Andh Pra 229, Foil. 
(1964) 1 Andh VV R 345 : (1964) 1 Andh L T 361 : 
AIR 1964 Andh Pra 439 (442, 443) (Pt A) (Pr 10). 

•-Q. 21, R* 53 (1) (b) — Scope — Attachment of 

decree does not curtail right of assignee. 

Clause (b) of R. 53 (1) in O. 21, does not enact an 
absolute rule prohibiting the execution of the decree. 
It is a request to the Court, which passed the decree, 
to stay execution until the two events contemplated 
by R. 53 (1) (b) happen. That being the position, it 
does not in any way affect the right of the assignee 
decree-holder to pursue the remedy available to him 
under O. 21, R. 16. The object of O. 21, R. 53 is to 
prevent the holder of the attached decree from 


realising and taking away the fruits of the decree ancx' 
to enable the attaching creditor or creditors to come 
to the Court which passed the decree to apply for 
execution and thus to safeguard the interests of the 
attaching creditors also. It also appears from R. 53 
that all persons interested in the decree attached have 
to approach the Court which passed the decree. By 
reason of this provision, the rights of all persons are 
protected and even if one oi the creditors recovers 
money, it would be only subject to the provisions of 
S^73 of the Code. 17 Ind Cas 323 ; A I R 1940 P C 
173. Rel. on. Ramrao v. Ranganayakulu, (1963) 2 
Andh L T 153 : (1963) 2 Andh VV R 205 : A I R 
1964 Andh Pra 1 (3, 6) (Pt C) (Prs 10, 30) (FB). 

-0.21, R. 53, Sut-rules (1) (b) (ii) and (2)— 

Attachment of decree obtained by judgment-debtor 
against his own judgment-debtor — Duty of judge¬ 
ment.debtor to execute. 

Sub-rule (1) (b) (ii) of Rule 53 and sub rule (2) of 
that rule unlike the provisions of S. 273 of the old 
Code of Civil Procedure, do not prohibit an applica¬ 
tion for execution by a judgment-debtor whose decree 
is attached by a person who obtained a decree against 
him. It is very clear from these two provisions of 
Rule 53 that notwithstanding the attachment of a- 
decree obtained by a judgment-debtor against his own 
judgment-debtor, it is always open to the judgment- 
debtor whose decree is attached, to execute that decree 
although the proceeds of that decree have to be 
appl ieu towards the satisfaction of the decree which 
has been obtained against himself. (1965) 2 Mys L J’ 
85 (DB). 

7. Execution of attached decree—Sub-rule (2). 

-O. 21, R. 53 — Execution of decree obtainted by 

assessee—Legality. See Income-tax Act (1922), S. 46 
(2), Proviso. A I R 1955 Andhra 229 (DB). 

-O. 21, R. 53, Ss. 151* 144 — Abuse of process of 

Court — Restitution under inherent powers—Attach¬ 
ment before judgment of decree — Execution of 
attached decree and collection of proceeds by attach¬ 
ing creditor without obtaining any decree in suit in 
which attachment before judgment made—Refund of 
amount realised can be ordered under S. 151— S. 144 
does not apply. See Ibid, S. 151. A I R 1963 Ker 195. 

-O. 21, R. 53 — Attachment becoming absolute — 

Objection to execution—Competency. See Ibid, O. 21, 
R. 23 (1). A I R 1954 Mad 409. 

-O. 21, Rr. 53, 57—Execution of decree—Applica¬ 
tion by attaching decree-holder for execution dis¬ 
missed for default—Attachment does not cease — 
Fresh execution not barred. A I R 1918 Pat 454 and 
A I R 1927 Mad 1025, Bel on. A I R 1963 Orissa 93 
(102) (Pt B) (Pr 9).. 

8. Representative—Sub-rule (3)* 

-0.21, R 53 (3)—Construction—Attaching decree- 

holder if legal representative of decree-holder for 
all purposes. 

The word ‘legal representative’ is defined in the 
Code of Civil Procedure and the deinition does not 
include an attaching decree holder who has attached 
a decree in favour of his judgment-debtor. There is 
no provision in the Code of Cavil Procedure that a* 
decree-holder who has attached a decree in favour of 
his judgment-debtor in execution of his own decree 
becomes clothed with all the rights of that decree- 
holder. O. 21, R. 53 has merely introduced a leg;n 
fiction. It provides for attachment of a decree in 
favour of a judgment-debtor and'.it also gives such an. 
attaching decree-holder the right to execute the- 
attached decree. The words ‘deemed to he the re¬ 
presentative of the decree-holder’ in sub-r. (o) ot 
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SR. 53 of O. 21 must be confined to the purpose men¬ 
tioned in sub-r. (3). AIR 1940 P C 107, Rel. on. 

M obtained a decree for Rs. 4,000 against*'B. This 
decree was attached by Y in execution of his decree 
for Rs. 185, against M. Y’s decree having been satis¬ 
fied, his execution against M was struck off as fully 
satisfied. 

Held, that M was not bound by the order of the 
executing Court dismissing the execution of Y in full 
satisfaction. 1954 All W R (HC) 203 : 1954 All L J 
154 : AIR 1954 All 481 (485-486) (Prs 8, 9) (DB). 


S. 7, Travancore Limitation Act—(Travancore Limi¬ 
tation Act (6 of 1100), S. 7). 

Under O. 21, R. 53 (2), Civil P. C. an attaching 
decree-holder is but a representative of the holder of 
the attached decree and as he executes the decree on 
behalf of the latter, the period of limitation that 
applies to him will be the same as that applicable to 
the holder of the attached decree. The representative 
character of the attaching decree-holder is however 
limited to matters in execution of the decree. AIR 1940 
P C 107 and AIR 1947 Mad 121, Rel. on. 


O. 21, Rr. 53 (3) and 2— Attaching decree.holder 
— Power of to receive payment out of Court and 
-certify payment. 

Received money outside Court is a mode of execut¬ 
ing the decree and therefore under O. 21, R. 53 (3) 
the attaching decree-holder has power to receive 
payment out of Court and certify such payment 
although that sub-rule did not confer upon him all 
the powers of the original decree-holder, such as 
remitting a portion of the decretal amount so as to 
prejudice his judgment-debtor. The attaching decree- 
holder being similarly situated as the original decree- 
holder it could not be postulated that he should 
coniine himself to execute the decree only by process 
of Court, and it is open to him to certify any adjust- 
® e j£ out of Court. AIR 1940 Mad 534, Diss. from. 
1956 AndhLT 925. 

“ 21, R. 53 — Attaching decree-holder’s decree 

oarred by S. 48 — Judgment-debtor under attached 

C ma k ,n £ payment to him — Satisfaction under 
‘U. 21, R. 2 cannot be granted. 

1 he representative capacity of the attaching decree- 
holder is limited only to the specific purpose of 
executing the decree and he is not invested with all 
the powers of the original decree-holder. The expres¬ 
sion used in sub-rule 3 is “shall be deemed to be the 
representative”. It is thus by a legal fiction he becomes 
the representative of the decree-holder. But this 
cannot be extended beyond the purpose for which 
this fiction is created. It is extremely doubtful whether 
he could continue to hold that character even after 
mu ® x M n £ u ishment of all his rights under his decree. 

being “ le case * when a judgment-debtor of an 
.attaching decree makes a payment to the attaching 
decree-holder whose decree is no longer in force, he 
must be deemed to have done it at his own risk and 
therefore full satisfaction of the decree against him 
could not be granted. It follows that the application 

O 21. R. 2, Civil P. C„ i s not sustainable. 1950 
Andh L T 925. 


“1» 53 (3) Decree attached in execution 

Attaching Court has no jurisdiction to execute 

* Court which passed such decree can alone 
execute it. 


A decree should be executed by the court whi 

made it and it cannot be executed by the court whi 
attaches it. 

^ t Tl l i e meanin F of s “ b ' r - <3) is P'^in. It makes t 
attaching creditor the representative of the holder 

the attached decree and clothes him with the ric 

u/hiVh C fY te u attachecl decree in the same manner 
1 le , holder could execute it. The holder of t 
attached decree could execute the decree only in t 
court which made it and not in the court whi 
attached it. (I960) 2 Mys L J 398. 

~T,°: K- 53—Application for execution of attac 

^ ~ Period "’hen begins to ri 
bet Ibid, S. 48. AIR 1963 Pat 209. 

hohi7r°' 2 n — 53 .^'Execution by attaching deer. 

Pcrind Tf°, r,KI " al - de cree.holder under disability 
Period of limitation applicable — Applicability 


1 "US where the legal representatives of the deceas¬ 
ed decree-holder are under a disability and as such 
entitled to the beneSt of S. 7 of the Travancore Limi¬ 
tation Act, the same period of limitation would be 
available to the execution application made by the 
decree-holder who attaches the decree. Standing in 
the shoes of the legal representatives of the holder 
of the attached decree, the attaching decree-holder 
would be entitled to execute the attached decree so 
long as they can execute it. Gopalan v. M. Abdul 
Ladir, ILR (1955) Trav.Co 273 : 1955 Ker L T 502 • 

(FB) A 1 K 1956 Trav ‘ C ° 13 (I5 ' 16 > < pt (Prs 5, 9) 

9- Adjustment of attached decree—Sub-rule ( 6 ). 

-0-21. R 53 — Payment outside Court by judg¬ 
ment-debtor ol attached decree to attaching'decree- 
holder - Effect. See Ibid, O. 21, R. 2. 1962 M P L I 
(Notes) 309. L J 

O. 21. R. 53 — Judgment-debtor of attached de¬ 
cree not having notice of assignment of decree — lie 
can pay the attaching decree-holder outside Court 
See Ibid, O. 21, R. 10 . 1962 M P L J (Notes) 30(h 

ORDER 21, RULE 54. 

SYNOPSIS 

(Civil P.C. (1908), 0 . 21 , R. 54.) 

1. Attachment of immovable property—General. 

2 . Immovable property. 

3. Attachment, when complete. 

4. Service of prohibitory order. 

5. Affixing copy on conspicuous part of the nrn 

perty. 1 u " 

6 . Affixing copy in court-house. 

7. Affixing copy in Collector’s office. 

8 . Effect of attachment and re-attachment. 

9. Absence of attachment and irregular and in 

valid attachment. n " 

1 . Attachment of immovable propeity— 

General. 


,r 21 !r R - ¥ Essentials — Attachment when 
effective Transfer after order of attachment—Effect 
See Ibid, S. 04. AIR 1955 NUC (Orissa) 710. 

——°. 21 , R-54-Applicability—Attachment before 

ludgment - Proof of - Presumplion - When can he 
iSft See Ibid > 38. R. 0. AIR 1954 Orissa 222 

——O. 21, R. 54 — Scope — Order of attachment — 
1955 I pal^31 1 (DBL eC ’' ve " S “ S ' «• <9 Ala 


0.21, R. 54 — Attachment before judgment_ 

Proper form to be used. See Ibid, O 38 HSaio 
1963 Pat 286 (DB). ’ R- AIR 

— 9 . 21, R. 54—Essentials of—Valid attachment— 
Affixing warrant of attachment on house and making 
report to that effect to Court-No valid attachment- 
Requirements stated. AIR 1955 NUC (Raj) 270?DB) 

O. 21, R. 54—Scope. 
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There should he a proper order of attachment 
prohibi ing the judgment debtor from transferring 
the property sought to he attached. The question 
whether a valid order ol attachment was made is 
one of fact. ILK (11)55) Trav-Co 1279 : 19.75 Kcr 
L T 7G4 : AIR 195(1 Trav-Co 120 (121) (Ft B) (IT 3) 
(DB). 

2. Immovable property. 

•-O. 21, R. 51 — Attachment ot interest of lessee. 

See Ibid, S. 64. AIR 1955 NUC (Trav-Co) 1040. 


It is well settle cl that attachment takes effect not 
from the date of the Court’s order, but only from the 
date of its actual promulgation in the manner pres~ 
c.ioed in the Code, and that where the mode pres- 
bribed is not complied with S. 61 is not attracted. 
It is only when both the requirements of an attach¬ 
ment, namely. prohibitory order and its publication 
in the prescribed mode, are fulfilled that a private 
transfer of the property attached or any interest 
therein is void as against all claims enforceable under 
the at'achineut. 


3. Attachment, when complete. 


-O 21, R. 54 (3) (Allahabad Amendment)—Attach¬ 
ment order takes effect when it is made — Effect of 
attachment —;Execution of sale d c cd of subject- 
matter of attachment before attachment—It cannot 
be registered after attachment — Sale deed is in¬ 
effective in law—(Registration Act (190$), S. 47). 


An attachment order takes effect at the time when 
it is made and not when it is actually obtained 
against transferees who are not purchasers for value 
in good faith. The effect of the attachment order is 
that no person can take any benefit from subsequent 
transfer of the subject-matter of the attachment. 
Right to have a sale deed registered is a benefit 
which belongs to the purchaser as the result of the 
execution of the sale deed. This benefit cannot be 
availed of by the purchaser, after the attachment 
even though the sale deed was executed before the 
attachment. Any act after the attachment order for 
the purpose of giving effect to the transfer wou Id be 
ineffective in law, unless the <ale deed is registered; 
the mere execution of it docs not make it operative. 
Once the registration has been effected the sale deed 
becomes operative retrospectively. 19G3 All L J 1104: 
AIR 1964 All 369 (369, 370) (Prs 7, S) (DB). 


-O. 21, R* 54 —Attachment —Proof —Mere order 

for attachment is no proof of actual attachment. 
AIR 1955 NUC (All) 1698 (DB). 


•-O. 21, IR 54—“Attachment”—V,’hat is-Order 

of temporary injunction it an order for attachment. 

The order for a temporary injunction in favour of 
a decree-holder restraining the alienation of property 
would not amount to an order for attachment nor 
would the service of the temporary injunction amount 
to an attachment. Therefore, if no attachment is 
made in such an order, the order that the attachment 
will continue will not operate as an attachment or a 
continuance of an attachment. 1954 All \V R (H C) 
GO: 1954 All L J 1 IS : AIR 1954 All 422 (423) 
(Prs 4, 5) (DB). 


-O. 21, R* 54 — Applicability — Mode of attach¬ 
ment under Bombay City Land Revenue Act (2 of 
1876) — Formalities under C. P. Code. See Bombay 
City Land Revenue Ac ! : (2 ol 1876), S. 13. (S) AIR 
1955 Bom 305 (DB). 


When a property is attached in the absence of any 
evidence to the contrary, it must be inferred that the 
required formalities were duly complied with. 61 I A 
371, Rel. on.; AIR 1361 Orissa 22 and AIR 1931 C.il 
763, Foil. 

The whole object of insisting on the compliance 
with the necessary formalities is to give notice to all 
persons of the attachment. In fact, it is only a con¬ 
structive notice, when the formalities are complied 
with, so that a par ion who accepts a private transfer 
of the property cannot be heard to say that he has 
no knowledge of the attachment: AIR 1944 Bom 265. 
An attachment tefore judgment continues to be 
effective even after a decree is passed and fresh 
attachment is not necessary in execution before the 
property can be put to sale. 1963 M P L J (Notes) 
170. 

-O. 21, R. 54 (2), O. 3S. Rr. 5, 6 and S. 115— 

Attachment when accomplished—No lack of juris¬ 
diction in Court passing order - Exercise of jurisdic¬ 
tion in illegal or irregular manner—Defect can he 
waived. 

Attachment can be effected Only when in order to 
that effect is made, and that order is served and 
proclaimed in the manner mentioned in O. 21, R. 52. 
(2). The mere order passed by the Court is not a;? 
attachment. Where there was no lack of jurisdic¬ 
tion on the part of the Court which passedthe 
conditional attachment but the party complains that 
the Court in the exercise of its jurisdiction did not act 
according to the mode prescribed by the statute, the 
objection related not to the existence of jurisdiction 
but to the exercise of it in an irregular or illegal 
manner. Non.compliance with the procedure pres¬ 
cribed as essential for the exercise of jurisdiction is a 
defect that can be waived, 

Held, in the instant case that the failure on the 
part of the defendants to avail themselves of the 
opportunity to raise any objection in regard to the 
illegality or irregularity amounted to a waiver on 
their part and the parties claiming through them- 
were bound by such waiver. 13 Ind. App. 134 (1. C 
Rel. on; AIR 1939 Pat 81 and (S) AIR 1935 Pat 281- 
Dist. ILR 43 Pat 783 : 1963 B L J R 445 : AIR 1963 
Pat 2S6 (287-288) (Pt. B) (Pr. 5) (DB). 

5. Affixing copy on conspicuous part of the 

property. 


4. Service of prohibitory order. 

-O. 21. R. 54—Order of attachment not served on 

judgment-debtor — There is no valid attachment 
Unless judgment debtor is informed of such an order, 
he is not prohibited from transferring or charging 
the property—Although words ‘notice* and ‘service 
• are not found in the Rule, the expression ‘the 
judgment-debtor shall be prohibited’ implies that he 
should be informed of the prohibition. AIR 1941 All 
41, Diss. (19651 6 Guj L R 32S : ILR(1965) Guj 899. 

_O. 21, R. 54, S. 64, 0.38, R* 5 — Attachment 

order is effective nfte» due promulgation and not 
from the time it is made — Formalities complied 
with—Constructive notice to all can be presumed. 


— O. 21, R- 54—‘Property*. 

What is required by O. 21, R. 54 is that a copy oj 
e order should be affixed on a conspicuous part oi 
he property” to be attached. It does not sav that 
here a property to be attached consists of more 
ian one survey number lying within the same 
)undaries» the order should be affixed on eac 
irvey number. AIR 1952 Trav-Co lo9 (F B)» Dis - 
LR (1955) Trav-Co. 1279 ; 1955 Ker. L.I\76^ 
IR 1950 Tra-Co. 120 (121) (Pt. A) (Pr. J) (DB). 

i-O. 21, R. 54 (2)—Several properties sought H. 

e attached —Affuture of copy of order on eash 
roperty—(Travancore Civil P. C- (8 of 1100), O- *• » 

• 52 (2).) 
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It is settled law that unless the formalities pres¬ 
cribed to effect an attachment are dulv complied 
with it cannct be said that there has been a valid 
attachment. A strict compliance with the provisions 
prescribed has therefore to be insisted upon to hold 
that an attachment has been duly accomplished. 
AIR 1928 P. C. 139, AIR 1920 Mad 804 (F B), and 
AIR 1940 All 428, Re!, on. 

When several properties are sought to be attached 
under one order, affixture of the copy of the order 
of attachment on one or some alone of the properties 
would not be sufficient to effect a valid attachment 
of all the properties. Rut a copy of the order should 
be affixed on each separate property. AIR 1943 Mad 
712 and AIR 1949 Mad 191. Rel on AIR 1949 Cal 
329., Diss. from. Mariamma Mathew y. Ittoop Poulo, 
1932 Ker IT 116: AIR 1952 Tray Co 159 (164-165) 
(Ft. D) (Prs. 17-18) (FB). 

6. Affixing copy in court-house. 

-O. 21, R. 54 (2) — Scope — Non-compliance— 

Copy of order must be affixed on conspicuous pait of 
court-house after other modes of proclamation — 
Failure is irregularity—Prejudice to judgment-debtor- 
See Ibid, O. 2L, R. 67: AIR 1955 N U C (All) 2667 
(DB). 

7. Affixing copy in Collector's office. 

-O. 21, R. 54 (2) —Scope — Attachment of revenue 

paying laud—Omission to affix copy in Collector’s 
office—Attachment does not affect subsequent transfer 
-See Ibid, S. 04. AIR 1955 N U C (Raj) 189$. 

8. Effect of attachment and re-attachment. 

-O. 21, R. 54, S. 61—Agreement for sale of pro¬ 
perty under attachment—Validity-Effect of attach¬ 
ment. See laid, S. 64. AIR 1950 Cal 462. 

-0.21, Rr. 54 (1), 46—Scope—Effect of attach¬ 
ment under Rule—Claim by mortgagee for realisa¬ 
tion of mortgage money or by mortgagor for pay¬ 
ment of mortgage money—There is debt—Order 21, 

R. 46 and not O. 21, ft. 54 (1) applicable —(Transfer 
of Property Act (1882), S. 58\ See Ibid, O. 21, R. 40. 
AIR 1960 Pat 190. 


“ O. 21, R. 51 Charge created by compromise 
decree firesh suit to enforce it is not necessary— 
Charged property can be brought to sale in execu¬ 
tion of decree—No fresh attachment is also necessary 
See Ibid, O. 34. K. 14. AIR 1963 Tripura 46. 

9. Absence of attachment and irregular and 

invalid attachment, 


O* 21, R. 54—Respective scope of this rule and 
R. 49—Bid at auction by partner on behalf of 
partnership l^art of sale price paid by partner and 
balance by partnership firm.—Money decree against 
partner in individual capacity—Attachment and saie 
of property in execution—Validity—Suit to set aside 
attachment and sale by firm — Maintainability— 
Decree-holders’ failure to conform to O 21 U 49— 
Meet. See Ibid, 0.21, R. 49. (1964) 1 Andh W R 


;.i2 U* *“ — Non-compliance— Sale 

without attachment— See Ibid, S 51 AIR 1955 
N l)C (Mad) 3200. W 

1 O. 21, R.,->4 —Scope - Absence of attachment and 
irregular and invalid attachment-Effect on sale. 

A judgment-debtor Las no right to question an 
auction sale on the ground of want of attachment or 
because the attachme it was e -ected in an irregular 
manner, and a person who purports to purchase the 
property long after 30 day i from the auction sale can 
have no better right than that of Lis predwessor 


(1«05), O. 21, R. 54 Note 6 81 

ILR (1953) Mys 530 : 32 Mys L J 204 : AIR 1954 
Mys 142 (143) (Pt. A) (IT. 2M 

— O. 21, R. 54 and O. 38, R. 7 — Attachment 
before judgment—Some of requirements of O. 21, 
R. 54 complied with— Attachment to be presumed 
to be valid — Irregularities do not render it 
invalid. 

Where an attachment before judgment of land was 
made in accordance with some of the requirements of 
O. 21, R. 54, Civil P. C., but there was no evidence 
to show whether a prohibitory order had been passed 
on the defendants and whether any copy of the 
order was affixed at the court-house and also at the 
office of the Collector, then in the absence of any 
positive proof to the contrary the normal inference 
would be that all the procedure prescribed bylaw 
was followed in making the attachment. 67 M L J 
641 : AIR 1934 P C 217 and AIR 1931 Cal 763, Foil, 
Even if there were certain irregularities in making 
the attachment, they cannot go to make the attach¬ 
ment a nullity. AIR 1945Nag97, Foil. ILR(1960)Cut 
512 : AIR 1961 Orissa 22 (24-25) (Pt A) (Prs. 7 $> 
(DB). 

ORDER 21, RULE 55 

-O. 21, R. 55 — (Calcutta) High Court Rules 

(Original Side), Chapter 17, IL 20—Judgment-debtor 
depositing amount shown in writ of attachment— 
Costs of judgment-creditor not ascertained and have 
not been deposited — Judgment-creditor solely res¬ 
ponsible for delay in ascertaining his costs — Order 
continuing attachment of property cannot be sustain¬ 
ed. AIR 1965 Cal 163 (166) (IT 17)tDB). 


-O. 21, R 55—Applicability andscope — Attach- 

ment before judgment - Termination - A w ard made 
by Debt Settlement Board. 


An attachment before judgment comes to an end on 
the date : when the award made by the Debt Settle¬ 
ment Board under the Bengal Agri. Debtors Act is 
regiitered. That award puts an end to the whole of 
the litigation and discharges any right which the 
plaintiff has against the defendant and which has 
led to the attachment before judgment. AIK 
Cal 551 (552) (Pt B)-(Pr C). 


O. 21, Rr. 55 and 57 (Cochin) — Attachment 
before judgment — Execution petition dismissed — 
Decree-holder not taking any steps within three 
months after dismissal of execution petition— Attach¬ 
ment does not come to an end-O. 21, R. 55 does not 
apply to attachment before judgment : 190° Ker T 9' 
264, Foil. (1964) I Ker L R 64. 


O. 21, Rr* 55, 5/ and 58 — Claim preferred 
before sale—Duty of Court to investigate — Effect 
of execution sale. 

A Court cannot decline the investigation of a claim 
preferred befors the attached property was sold in 
execution of a decree on the ground that the property 
had been subsequently sold : 53 Mys II C R 42 DLf • 

ILR (1954) Mys 187, Rel. or. ’ Uut * 


i.V.'r ^ coman, ai«y cypress pro¬ 

hibition against an investigation of a claim after the 
attached property is sold in execution of a decree. On 
the other hand it is plain that unless it decides to 
refuse to proceed with the enquiry of the claim on 
the ground that tne claim is designedly or unneces. 
sanly delayed it is bound to investigate. The attach 
merit does nat cease until the sale becomes absolute 
by confirmation. 15 fnd Cas 58 (Cal). AIR IQOfl r.t 
488, AIR 1937 Cal.390. AIR 1942Bom 293 AIR 1928 
Rang 80 and AIR 1938 Lah 508, Diss from • * « 
1931 Mad 782 AIR 1938 Nag 475 and AIR 1940 

V.r?T-° n (1957) Mys 351 : 3B Mys L 1 158^ 
AIR 1958 Mys 140 (142, 143) (Prs 3, llflS, 14). ' 
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-0-21, Rr. 55 and 5S—Scope—Objection to attach¬ 
ment—Time for—Objection raised after sale—Attach¬ 
ment does not end with holding of sale—It continues 
till confirmation of sale—Objection under O. 21, R. 58 
can be preferred any time before sale is miade 
absolute. 55 Mys II C R 42; AIR 1928 Rang 80; AIR 
1937 Cal 390; AIR 1938 Lah 568, Not foil, AIR 1955 
N U C (Mys) 707. 


pensation bonds — The bonds are not current coins 
or currency and satisfaction of decree cannot be 
entered by endorsing the bonds in favour of decree 
holder—Analogy of R. 56 of O. 21 does not apply to 
case—Satisfaction of decree cannot be entered unless 
the bonds are sold — See Debt Laws — U. P. Zamin- 
dari’s Debt Reduction Act (15 of 1953), S. 9.1962 
All W R (HC) IS. 


-O. 21, R« 55— Objection raised after sale — 

Maintainability — Effect of sale on attachment. See 
Ibid, O. 21, R. 58. (’50) 55 Mys II C R 42. 


-O. 21, R« 55—Criminal P. C. (1S98), S. 145 (4) — 

Proceedings under section and attachment of land — 
Proceedings dropped — Attachment will not auto¬ 
matically cease—Attachment under S. 04, Civil P. C. 
is distinct. See Criminal P. C. (1898), S. 145 (4). (’65) 
31 Cut L T 132. 


_O. 21, R. 55 — Attachment of land in execution 

of ex parte decree — Compromise converting decree 
into one on merits—Concession to pay lesser amount 
before certain date — Mortgage of land in the 
meantime — Attachment held could not be deemed 
to have been withdrawn. 

It is open to the parties by an agreement or com¬ 
promise to take their case out of the deeming provi¬ 
sions contained in O. 21, R. 55 hut it would be a 
question of fact in each case to be determined on its 
own circumstances, whether or not it was intended 
that the attachment should be deemed to be with¬ 
drawn. 

After the attachment of land in execution of an ex 
parte decree, a compromise was eftected staling that 
the ex parte decree may be set aside and the suit be 
entered at a new number and a decree for a sum of 
Rs. 3,080/* with costs be passed in favour of the 
plaintiff against the defendant, if, however, the de¬ 
fendant pays a sum of Rs. 1,700/- in all up to a 
certain date the entire decree should be deemed to be 
satisfied. After this compromise decree was passed 
the judgment-debtor executed a mortgage of the atta¬ 
ched land. On judgment-debtor’s failure to pay, 
the decree-holder put the land to sale. It was found 
that there was no proclamation of withdrawal of 
attachment as required under O. 21, R. 54 : 


Held, that the original ex parte decree was not set 
aside but was converted into one on merits and by 
ihe compromise decree the parties did not intend 
the deeming consequences under O. 21, R. 55 to apply 
to their case; on the other hand they intended the 
attachment to continue for the benefit of the decree- 
holder so that he mav proceed to realise the decretal 
amount under the substituted decree in pursuance 
of the proceedings already started. AIR 1960 Punj 

4 (5) (Pr 5). 


£-o. 21, R. 55— Decree reversed or set aside — 

Attachment effected in execution is deemed with¬ 
drawn and does not revive when suit is subsequently 
decreed — (Travancore Civil P. C*, O. 22, R. 53). 


An attachment effected in execution of a decree 
which is subsequently reversed or set aside, shall be 
deemed to be withdrawn, and there will be no revi¬ 
val of this attachment when the suit is subsequently 
decreed by the same Court, or a superior Court. Case 
\ aw reviewed. Thampi Muhammad v. Padmanaba 
Pillai, 1952 Ker L T 264 : AIR 1952 Trav-Co 414 
(418) (Pt B) (Pr 17) (FB). 


ORDER 21, RULE 56 


_n oi R 56 — Compensation bonds — U. P. 

Zamindari’s Debt Reduction Act (15 of 1953), S. 9 
— Applicability — Attachment of. zamindan com¬ 


-O. 21, R. 56—Procedure—D. H. seeking attach¬ 
ment of deposit in treasury — D. C. sending memo* 
objecting to attachment —.Court oannot act on memo. 
See Ibid, O. 21 R. 52. 1952 Nag L J (Notes) 161. 

ORDER 21, RULE 57 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 57.) 

1. Scope. 

2. “By reason of decree-holder’s default.” 

3. Effect of dismissal of application. 

4. Dismissal of application by Collector. 

5* Execution removed from file for statistical pur¬ 
poses. 

6. Revival of attachment, when possible. 

7. Attachment before judgment. 

8. High Court amendments. 

1. Scope. 

, 

-O. 21, R. 57—Dismissal-Meaning of. 

As a result of the Madras Amendment of O. 21, 
R. 11 (1) the attaching 'decree holder cannot ask for 
any relief excepting attachment. The additional 
prayer for sale cannot he included in an execution 
application by an attaching decree-holder by virtue 
of this amendment. When the decree-holder requests 
that the property should be attached by issuing 
notice to the decree-holder in the attached decree 
and the attachment is effected, there is nothing fur¬ 
ther to be done and the only course open to the 
Court is to close the application. That being so the 
expression ‘closed’ in respect of the application is 
not tantamount to “dismissed” so as to attract the 
applicability of O. 21, R. 57. 1956 Andh L T 925. 

-O. 21, R- 57 — Execution cases dismissed for 

default under the Rule—Restorafion of, under S. 151. 
See Ibid, O. 9, R. 9. AIR 1962 Raj 107. 

2. “By reason of decree-holder’s default.” 

—— O. 21, R. 57 (Mad )—Scope—Order of executing 
Court that “Application not pressed. Attachment to 
continue”- Interpretation of. 

Where the decree-holder approached the Court and 
represented that he did not propose to press the 
application for execution and at the same time made 
a request that the attachment should be continued 
and the Court passed the following order : “Not 
pressed. Attachment to continue.” 

Held, that the order would naturally lead to the 
inference that the Court was not willing to dismiss 
the application but on the other hand was willing to 
allow the attachment to continue. The Court did 
not, therefore, understand the representation “not 
pressed” to mean that there was a failure or a default 
on the part of the decree-holder to merit an order 
of dismissal or a discontinuation of the attachment 
already eftected. Non-prosecution of the execution 
application conveyed by the term “not pressed 
would not necessarily mean a default of the kina 
contemplated under rule 57. Non-prosecution may 
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be d^e to various causes, which may not be expressed 
by the party reporting to the Court that the applica¬ 
tion is not pressed. While the old Rule 57 of O. 21, 
provided tor only two alternatives and it gave rise 
to difficult situations the Madras amendment was 
intended to make the position more elastic and vest 
a greater discretion in the Court when disposing of 
execution applications. AIR 1935 Mad 212 and AIR 
1944 N T ag 324, Rel. on. 70 Mad L W 109 : 1957 Mad 
AV N 123 : (1937) 1 Mad L J 201 : AIR 1938 Mad 
15 (17) (Pr 9). 

-O. 21, R. 57—Burden of proof — Abandonment 

ot execution petition—Onus. 

The burden of proving that the execution applica¬ 
tion has been abandoned is on the party alleging 
the Fame. 1955 Mad W N 502 : 68 Mari MV 441 : 
(1953) 2 MLJ 232: AIR 1955 Mad 461 (486) 
(Pt D) (Pr 18) (DB). 

-O. 21, Rr. 57(2), 64, S. 51 (b) (as prevalent in old 

State of Mysore) — Sale without attachment is valid 
—Dismissal of execution petition on ground of 
tlecree holder’s death during pendency of proceed¬ 
ing—Dismissal whether lor decree-holder’s default 
within O. 21, R. 57. 

Where, after securing attachment of the property, 
a petition for execution is filed, but the decree- 
holder dies during the pendency of the execution 
proceeding and the petition is dismissed on the 
ground that the decree-holder is dead, it is doubtful 
whether the execution can be said to have been dis¬ 
missed for 'default’ on the part of the decree-holder 
to proceed with the execution proceedings and that 
the attachment is determined. 

If, without bringing in a fresh attachment, the 
heirs of the decree-holder file another execution peti¬ 
tion and bring the properties to sale, the sale even 
without attachment is valid. A sale without attach¬ 
ment is not even an irregular sale. AIR 1939 Bom 
277, Rel on. (1963) 2 Mys L J 352 (DB). 


3. Effect of dismissal of application. 

~~~ D. 21, R. 57 — Applicability — Dismissal of ap¬ 
plication—Effect on attachment. 

It is true that a Court has no power, while dis¬ 
missing an application for default on the part of the 
decree-holder to direct by its order that attachment 
would continue, and even if the • attachment is not 
specifically raised, it automatically ceases, but then 
it should he established that the Court could not 
proceed with the execution application by reason of 

the default of the decree holder. 1936 Andh L T 
925. 


O. 21, R. 5; and O. 3S, R. 3 — Attachment o 
property — Execution application dismissed for dc 
iault Attachment ceases even without order o 
Court—This is so even in case of attachment hefer 
judgment. 

Where a default is committed by the decree holde 
consequent upon which the execution petition i 
dismissed, the attachment will terminate even in th 
absence of a specific order to that effect. The sam 
rut- applies to the case of an attachment befor 
judgment. An attachment before judgment shal 
cease to be operative when the execution applicatio 
seeking to execute the decree pursuant to such attach 

TmVos »* for masons stated in O. 21, R. 57 
AM 1950 Mid 2; AIK 1924 Mad 494 (FB); AIB 196 

; , Vi an i 1 A 1 R l95rJ Trav-Co 31 (FB>, He 

on. (l'JOL) 2 Kcr L 15 404 : 1901 Ker L T 773. 


>i T-n’ R ‘ Applicability— Dismissal of execi 

;V ,r ; Ellcct on attachment — Attachment ceases ■ 

AiRiQ«wl , ,o g /w tt 2^ h 5l ent to cont ' n <ie is wron 
AIK 195a NUC (Madh B) 3372. 

iVcl. 3.] Fn.D. 8. 


-0.21, R. 57—Execution dismissed for default 

of decree-holder — Attachment ceases—Subsequent 
purchase of property is valid. 

Where the Court dismissed an execution application 
even at the request of the decree holder, the legal 
consequence of such dismissal is that the attachment 
is released and where the proceeding is struck off at 
the request of the decree-holder it amounts to a 
default within the meaning of O. 21, R. 57 and the 
attachment ceases to exist. Where the decree-holder 
committed default in not carrying out execution for 
the sale of the attached property, the attachment 
ceases and the purchase of the property by a person 
subsequent to this when the property"was not under 
attachment is perfectly valid. Madh BLR (1952) 
(Civil) S3 : AIR 1952 Madh Bha 139 (140) (Pr 4). 

-O. 21, R 57—Claim preferred before sale—Duty 

of Court to investigate — Effect of execution sale— 
Sale does not put an end to attachment. See Ibid 
O. 21, R. 55. AIR 1958 Mys 140. 


-O. 21, R 57 (2) (as amended in Mysore in 1933) 

— Determination of attachment — Dismissal for 

want of verified statement for sale of nronertv 
attached. 1 1 * 

What was intended by sub-rule (2) of rule 57 of 
O. 21, as it stood after Mysore amendment in 1933, 
is that the .attachment should not come to an end 
even in a ease where an execution application was 
dismissed for default unless the Court applied its 
mind at the time of dismissing the execution applica 

tion and directed that the attachment should not 
subsist. 


On the day of dismissal the Court must have found 
it not possible to proceed with the case before it could 
be said the application was dismissed for default a r 

per clause (1) of R. 57 of Q. 21. If the execution 
application was dismissed and it is found that there 
was a default on a previous day it cannot be said that 

the default is one contemplated in cl. (1) of K. 57 of 
O* 21. 


w w W 11 vi I j l413ilJlddcl 
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bung unable to proceed with the execution on ac¬ 
count of the default. 

Thirdly the reasons for dismissing the application 
must not only be sufficient but also recorded. ' 

Where an application for execution was dismissed 

lor delault tor failure to file a verified statement for 
sale ot the property attached and the verified state 
ment was not called for by the Court and on the 
note made by the clerk of the Court that the verified 
statement had not been filed the Court merely dis- 
missed the execution application. 

Held that it could not he said that the Court in¬ 
tended that the attachment should cease to subsist 
o cism l ss al of the execution case : 47 Mys H C R 
18.) & 40 Mys HCR 477, Rel. on; 38 Cal 489, Not 
approved. (’50) 5.5 Mys H C R 240 (DB). 

O. 21, R. 57 (as amended in M. p.) — Ceasing of 
attachment — Attachment when deemed to have 

Attachment is deemed to have ceased to exist onlv 
when there is an order dismissing the application 
and the Court omits to make any direction whether th<> 

(Nag) 5682 (DB) COntim,e or cease - AIR 1955 N U C 

— O. 21, R. 57—Order ‘striking off execution with 
attachment pending’ — Effect on attachment. 

The use of the words ‘struck oil’ docs not neces¬ 
sarily result in dismissal of an execution order When 

l J’ e C ,°i Urt e , P / e u ly keeps ! ho attachment alive it 
cannot he said to have ceased unless the provisions 

f t O. _1, R. 57, Civil I. C. apply. Even under R. 57 

it is necessary to find out whether it could be said 
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that there was a dismissal of the execution applica¬ 
tion due to the default of the decree-holder. If there 

is no dismissal due to the default of the decree- 
holder there is not that final order under R. 57 
which would automatically terminate the attachment. 
The rule must be read as a whole. Even if the decree- 
holder apprehending that he had to file a fresh ap¬ 
plication does so, the fresh application can he treated 
as merely a reminder to the Court that certain pro¬ 
ceedings had been laid aside to be resumed on a 
furture date. Case law referred. 

Held on facts that the execution was struck off 
suo motu by the Court without anv default on the 
part of the decree-holder, that the attachment was not 
lifted either in fact or by operation of law and that 
the. second application for execution was merely a 
continuation of the earlier execution. 1952 Nag L J 
709 : ILR (1952) Nag 684 : AIR 1953 Nag 200 (203, 
204) (Pt A) (Prs 26, 31) (DB). 

-O. 21, R. 57, O. 21, R. 53—Execution of decree— 

Application by attaching decree-holder for execution 
dismissed for default—Attachment does not cease — 
Fresh execution not barred. See Ibid, O. 21, R. 53. 
AIR 1963 Orissa 99. 

-O. 21, R. 57—Order consigning case to record 

passed under erroneous impression that no further 
steps are necessary — Order subsequently set aside 
by High Court — Neither of the orders put an end 
to attachment under O. 21, R. 57 as they had not 
been based on any default of the decree-holder. See 
Ibid, S. 11. AIR 1965 Raj 155. 

-O. 21, R. 57—(Travancore Civil P. C. (8 of 1100 

M. E., 0.21, R 55)—Decree-holder’s default — Dis¬ 
missal of execution application — Time for — Duty 
of Court. 

The order under 0.21, R. 55, Travancore Civil 
P. C. contemplates the dismissal of the execution 
form forthwith or on any subsequent day to which 
it is posted. The maximum delay that has been 
recognised as reasonable is four days. 

It is not possible to lay down any hard and fast rule 
but where the case was posted to 29th February, 1111, 
for the deposit of batta for notice by the decree- 
holder but no batta was deposited and on 4th March, 
1111, the form was struck off. 

Held, that in the circumstances of the case the 
order striking off the form had not been reasonably 
prompt so as to render it a judicial disposal. There¬ 
fore the order amounted only to a relegation of the 
file to the records and the attachment did not cease 
on 4th March, 1111. AIR 1956 Trav-Co 119 (119 
120) (Pr 2) (DB). 

4. Dismissal of application byJCollector. 

-O. 21, R. 57—Scope—Execution proceeding dis¬ 
missed for default by Collector — Power of Collector 
to resume proceedings. See Ibid, Sch. 3, Para. 11. 
AIR 1955 Nag 41 (DB). 

-O. 21, R. 57, Sch. 3, Para. 11 — Termination of 

the Collector’s powers — Execution struck off and 
consigned to record room by Nazim, for want of 
satisfaction — Powers of Nazim held terminated — 
Subsequent alienation held not hit by para. 11 of 
third schedule. See Ibid, Sch. 3, Para. 11. AIR 1955 
NUC (Raj) 270. 

5. Execution removed from file for 
statistical purposes. 

-O. 21, R. 57—Applicability — Petition “closed” 

—Meaning and effect of. 

Disposals such as “closed, struck oil, rejected, etc.” 
when dealing with execution applications should 
ordinarily be deemed to be only lor statistical pur¬ 
poses and they do not amount to any final adjudica¬ 


tion of the points in controversy. It is not the expres¬ 
sion used in the order that concludes the matter but: 
it is the effect of the action of the Court. 

There was the following endorsement on the exe¬ 
cution application : ‘Not sold for want o\ bidders. 
Closed.’ Obviously the reason for the absence of 
bidders was the prevalence of plague in the town and 
the consequent aversion of the villagers to proceed to 
the town and bid at the auction. 

Held, that there being no data from which it could 
be inferred that the Court intended to pass fina? 
orders on the petition when it used the expression 
“closed”, it could not be held that the Court intend¬ 
ed to dismiss it and to put an end to the attachment 
that had already been subsisting. The same should 
be deemed to be subsisting even after such an order 
had been passed. AIR 1935 Mad 212, Rel on. (1955) 
2 M L J 232 : 68 Mad L W 441 : 1955 Mad W 
502 : A I R 1955 Mad 461 (464, 465) (Pt B) (Prs 9 
10) (DB). 

-;0. 21, R. 57—Power of Court-Consigning exe* 

cution application to record room—Propriety. 

It is not open to the Courts to consign the applica¬ 
tions for execution to the record room merely because* 
they think that they should be so consigned. The* 
law gives the power to the Court only under O. 2U 
R. 57, C. P. Code. AIR 1952 Punj 118 (119) (Pr 3). 

O. 21, R. 57—Applicability — Travancore Civil 
P. Code, O. 21. R. 55 (as it stood before amendment 
of 1115)—“By reason of decree-holder’s default”— 
Court passing order “petition dismissed, attach¬ 
ment to continue” — Effect of dismissal of applica¬ 
tion—(Limitation Act (1908), Art.* 182). 

It is clear from O. 21, R. 55, Travancore C. P. Code 
(O. 21, R. 57, Indian C. P. Code) that the dismissal 
which would under that rule cause the termination- 
of an attachment is dismissal brought about by the 
decree holder’s default. That rule does not apply to- 
dismissal for other reasons. 

The effect of orders such as “dismissed”, “rejected” 
and “struck off” passed for purpose of statistics, and 
not by reason of tne decree-holders’ default or of the 
judicial disposal of the execution petition, is merely 
to adjourn the .'execution petition sine die; and ar/ 
execution petition so dismissed, rejected or struck off 
has to be deemed as pending even after the order,and 
capable of being revived or continued by the decree- 
holder at a later stage. 

Whether the order is one having only the effect of 
adjourning the execution proceedings sine die or 
whether it is one, judicially disposing of the execu¬ 
tion petition has to be ascertained from the facts and 
circumstances of each case. 

Held on facts that the effect of the order “Dis¬ 
missed, Attachment retained” on the execution peti¬ 
tion was to adjourn the execution proceeding sine 
die so that the decree-holder might prosecute the 
appeal and obviate the necessity to continue the exe¬ 
cution proceedings and need continue the proceedings 
only in case the appeal went against him. It was not 
on account of the decree-holder’s default that the 
Court dismissed the petition. 1956 Ker L T 244 : AIK 
1957 Trav-Co 92 (94) (Pr 3) (DB). 

-O. 21, R. 57—Applicability —:D smissal of exe¬ 
cution application for purposes of statistics—Effect 
of—Tra. C. P. Code, O. 21, II 55. 

It is clear from O. 21 R. 55, Tra. C. P. Code (O. 21, 
R. 57, Indian C. P. Code) that the dismissal which 
would under the rule cause the termination of ai^ 
attachment is dismissal brought about by the decree- 
holder’s default That rule does not apply to dismE- 
sals for other reasons. 

The effect of orders such as ‘dismissed’, ‘rejected, * 
and ‘struck off’ passed for purposes of statistics, anc. 
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not by reason of the decree-holder’s default or of the 
judicial disposal of the execution petition, is merely 
to adjourn the execution petition ’sine die* and an 
execution petition so dismissed, rejected or struck off 
has to be deemed as pending even after the order and 
capable of being revived or continued by the decree- 
holder at a later stage, 

Whether the order is one having only the effect of 
adjourning the execution proceedings ‘sine die’ or 
whether it is one judicially disposing of the execution 
petition, has to be ascertained from the facts and 
circumstances of each case. AIR 1950 Mad 314, 
Rel on. 

Held, on facts that the dismissal of the execution 
petition was only for the purpose of statistics and 
that the attachment had not ceased but was subsisting. 
ILR (1955) Trav-Co 1232 s AIR 1956 Trav-Co 122 
(123) (Pr 3) (DB). 

6. Revival of attachment, when possible. 

-O. 21. R 57 — Attachment ceases only upon the 

decree being fully satisfied — Property sold in execu¬ 
tion of decree—Sale set aside subsequently on condi¬ 
tion that, judgment-debtor should deposit decretal 
amount in Court in instalments—Failure of judgment 
debtor to pay instalments—No fresh attachment is 
necessary before the property could be brought to 
sale again. See Ibid, S. 64. AIR 1964 All 548 (DB). 


7 O* 21, R. 57, S. 64 and O. 38, R. 9—Attachment 
in execution of decree—Execution petition dismissed 
for default —On appeal dismissal set aside — Effect 
of, on attachment and alienation in interim period. 

Where in execution of decree property is attached 
but the petition for execution is dismissed for default, 
and on appeal the order of dismissal for default is 
set aside, the effect of the appellate order is to restore 

the ,° J r V er attachin g property and the trial Court 
would have to proceed with the execution applica¬ 
tion from the stage at which it had interrupted it bv 
dismissing it for default. 

The appellate order restoring attachment would 
relate back to the date when the attachment was first 
made and would render invalid any alienation in the 
interim period : 12 I C 05 (Cal), Diss. from. 63 Mad 
L W 325 : 1950 Mad W N 245 : 1950-1 Mad L T 

454 « ILR (195!) Mad 219 : AIR 1950 Mad 740 (742) 
(Pr 6) (DB). 

R 57 — Revival of attachment - Setting 
aside of dismissal—Effect.* 

^ T oJ e n ef l e -r Ct . of settin g asicJe the dismissal under 
i ‘ i*i . ? 1S restore the ‘status quo ante’ provi- 
ded the rights of third parties acquired subsequent 

i&l m A ssal are not affect ed. AIR 1936 Pat 126- 
A ' R 1922 Nag 207, Rel. on I L R (1955) Nag 598 I 

(YrU MDB) J 569 1 A 1 R 1935 Nag 41 < 44 > < pt E) 


O. 21, R. 57 — Execution application consigned 
to record room-Appeal from order-C.se remanded 
Application for revival by decree-holder — Bar 
under S. 48. See Ibid, S. 48. AIR 1952 Punj 118. 

7. Attachment before judgment. 

*efore^judgment^ 7 ~ AppHcabi,ity ~ Attachment 

The provisions of O. 21, R. 57 do not apply to 
ttachments effected before judgment— Consequently 

7„V u < h S F U j al of an execution application for 
default of the decree-holder, the attachment before 
ludgment does not cease. 40 All 894, Approved • 47 
Mad 483, Diss. from. Abdul Hamid v Asgiiari 
Begum, 1952 All L J 721 ! I L R (1953) 1 All 8 fila! 
AIR 1953 All 173 (174, 175) (Prs 6, 9,'lO)(FB). 


O. 21, R. 57 (Andh. Pra.) — Applicability — 
Attachment before judgment. 

Attachment before judgment is also governed by 
O. 21, R. 57, since the property attached in execution 
within the ambit of 0.21, R. 57, includes property 
attached before judgment where there has been a 
decree followed by execution petition for the purpose 
of bringing the attached property to sale : AIR 1924 
Mad 494 (F B), Foil. I960 Andh L T 666: ILR (1961) 

1 Andh Pra 55 : AIR 1960 Andh Pra 634 (635, 636. 
(Pt B) (Pr 13) (DB). 

—-0.21,R. 57—Applicability to attachment before 
judgment. * 

An attachment of a property before judgment does 
not stand on par with attachment in execution of a 
decree, in which case alone the provision of O 21 

R j 7, Civil P * C -’ a PP 1 >* AIR 1929 Cal 405, Foil* 
Madras view Diss. from — Such an attachment does 
not cease upon dismissal of execution for default of 
the decree-holder. AIR 1961 Assam 96 (96, 97) 
(Pr 2). 

7~TO* 21, R« 57 i O. 31, R« 11 Attachment before 
judgment — O. 21, R. 57 not applicable to such 
attachment. 

In the case of an attachment before judgment of 
property where there has been a decree followed bv an 
execution petition for the purpose of bringing'the 
attachment property to sale upon the dismissal of such 
an application for execution on account of the decree- 
holder’s default in taking steps to enable the Court 
to proceed further with the execution, 0.21, R 57 does 
not operate and the attachment continues. Conveyances 
of the property after dismissal of the execution ap¬ 
plication lor default are therefore clearly hit by S 64 
and are inoperative and void against the auction- 

*(R C fc Ma| r rit I,^A 1 ? 1924 Mad 494 (FB) and 
AIR 1952 Trav-Co 414 (FB) and AIR I960 Andh Pra 

034 and A I R 1929 Bom 455 and I L R 12 Bom 400 

and ILR 33 Cal 039 and ILK 29 Cal 773, Diss. from 

observations to the contrary in AIR 1901 Bom 550 

held obiter; minority view in A I R 1934 Mad 494 

(FB), Approved and Foil. I L R (1962) Bom 452 • 64 

Bom L R 280 i 1962 Nag L J 317 i A I R 1962 Bom 
236 (240) (Pt A) (Pr 16) (DB). 2 Bom 

7—°; 21, R. 57 — Attachment before judgment — 
Award made by Debt Settlement Board — Attach 
ment if terminates — Debt Laws — Bengal Aericn! 
tural Debtors Act (7 of 1936), S. 19. 8 8 ‘ 

An attachment before judgment comes to an end on 

the date when the award of the Debt Settlement 

Board made under the Bengal Agricultural Debtors 

Act is registered—That award puts an end to the 

whole of the litigation and discharges any right 

which the plaintiff has against the defendant and 

which has led to the attachment before iudement 
AIR 1951 Cal 551 (552) (Pt B) ( Pr 6) lament. 

p r~mnm n 5 Ji °A 3 ~^ I k 11 ~ ( Trava ncore) Civil 
P C. (1100). 0. 21 R. o5, 0. 36,R. 11-Attachment 

fn/ 7 fo' U H Sme . n . t .~ E 1 * ecUt 1 j n a PP ,| cation dismissed 
for default _ Attachment does not cease. 

• f? rC l er ^ 2 - 1, R ‘ 55 (Travancore) speaks of property 
attached in execution and it cannot be held that an 
attachment before judgment comes within the ambit 
of the rule. O. 38, R, II (Travancore) does not mean 
that an attachment before judgment is transformed 
into an attachment in execution and should be deemed 
as such for the purposes of O. 21, R. 55-The rul^no 
doubt dispenses with the necessity for an attachment 
1,1 execufoa; but the rule does not make an attach 1 

'"f"' i’ e J°. r f judgment an attachment in execution 
AIR 1924 Mad 494 and AIR 1952 Tray Co 414 (FIR’ 
Diss. from; AIR 1924 All 800 and AIR 1953 A l 179 
< F B) and A I R 1929 Cal 465 and A I R 19-9 C 390 

and AIR 1937 Pat 020 and AIR 1901 Assam 96 Foil.; 
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AIR 1962 Ker 60, Reversed. VaHi Ammal v. Narayan 
Pa nicker, 1962 Ker L T 264 : ILR (1962) 2 Ker 604: 
(1962) 1 Ker L R 535 : 1962 Ker L J 1239 : A I R 
1963 Ker 16 (17) (Pr 6) (FB). 

-0 21, R. 57 and O. 3S, R. 11 — Attachment be- 

fore judgment — Execution petition dismissed for 
default of decree-holder — O. 21, R. 57 applies — 
Attachment ceases. 


An attachment before judgment ceases when the 
execution application seeking to execute the decree 
pursuant to such attachment is dismissed for default 
of the decree*holder—There is no difference between 
an attachment before judgment and an attachment 
in execution in this.regard — The attachment beiore 
judgment will cease even in a case where the execu¬ 
tion petition which is dismissed for default, is only 
for personal execution against the judgment-debtor 
and not for sale of the attached properties — No dis. 
Unction on principle should be made between an 
execution pelition prating for personal execution 
and one for sale of the attached properties. A HI 1924 
Mad 494 (FB) and A I 1\ 1952 Trav Co 4L4 (FB) and 
AIR 1960 Andh Pra 634, Foil ; A I R 1953 All 173 
(FB), Diss. from. I L R (1961) 2 Ker 175 : 1961 Ker 
L T 597 : 1961 Ker LJ 879 : A I R 1932 Ker 60 (61, 
62. 63) (Prs 5, 7). 


Reversed in AIR 1963 Ker 16 (FB).] 

km 

—- O. 21, R. 57 and O. 38 R. 5 — Attachment before 
judgment — Dismissal of execution application seek¬ 
ing to execute decree pursuant to the attachment 
under R. 57 — Attachment ceases. (1961) 2 Ker L R 
404 : 1961 Ker L T -773. 


-O. 21, R. 57 — Attachment before judgment — 

Execution petition filed after decree dismissed for 
default of decree-holder — Attachment whether still 
continues—R. 57 whether applies to case— See Ibid, 
Q. 38, R. 5. AIR 1963 Madh Pra 261 (DB). 


-O. 21. R. 57 — Dismissal of execution petition— 

Attachment made before judgment ordered to con¬ 
tinue for specified period — Fresh attachment rieces- 
s a r v if second application is filed after the period 

See Ibid, O. 38, R. 11. AIR 1962 Mad 383. 

-O. 21, R. 57—Rule applies also to attachments 

before judgment — Execution application dismissed 
(or decree-holder's default — Attachment before 
judgment ceases. 


Though in terms R. 57 of O. 21 does not apply to 
cases ot an attachment before judgment as such, 
attachment is not strictly in execution of a decree, the 
expression “property attached in execution” includes 
also property attached before judgment when there is 
a decree in the suit which is followed by an execution 
petition for bringing the property attached to sale. 
The dismissal ot such application carries with it the 
penal consequences provided in O. 21, U 57. But it is 
not every dismissal that would terminate the attach¬ 
ment but only a dismissal for a decree-holder’s 
default. The ‘default” contemplated is not merely 
one of default in appearance or in payment of process 
fee or production »{ documents hut includes also the 
failure to do what a decree-holder is bound to do, in 
order to enable the Court lo proceed further with the 
application lor execution. When once the Court dis¬ 
misses the application for default of the decree-holder 
the Couit has no pow t r to continue the attachment a^ 
it would be opposed to the mandatory provision in 
the rule that cn the dismissal of such application the 
attachment shall cease : A I R 1924 Mad 494 ; AIR 
19)9 All 194 and A I R 1941 Bom 395. Rel on. 1949-1 
Mad L I 320 : 1949 Mad \V N 199 : .62 M LW 264: 
ILR (1950) Mad 39 : AIR 1950 Mad 2 (d) (I t C) 

(Pr 7) (DB). 

-O. 21, R. 57 (Madras) — Execution application 

for sale of property attached before judgment retur¬ 


ned for filing encumbrance certificate—Two weeks 
time granted —After two weeks decree-holder pre¬ 
senting executing petition with prayer for further 
time —Court rejecting petition — Order held one of 
dismissal for default — Attachment before judgment 
held came to end. 

The decree-holder filed an execution petition which 
was un-numbered for bringing ihe property attached 
before judgment to sale. The petition was returned 
for filing sale papers and encumbrance certificate 
granting two weeks time. It was re-presented by the 
decree holder after two weeks, with a prayer to grant 
a week’s further time. The petition was rejected by 
the Court which passed the following order : “Peti¬ 
tioner had ample time even after filing the E. P. 
Rejected” : 

lleld, that it was clear that the Court considered 
it as a case of default. The word “rejected” could not 
be interpreted as meaning adjourned. The order was 
one of dismissal for default of the decree-holder and 
the attachment before judgment cametoan end. 62 Mad 
L W 264 : ILR (1950) Mad 39 .• 1949-1 Mad L j 320: 
1949 Mad W N 199: AIR 1950 Mad 2 (6) (Pt F) 
(Pr 10) (DR). 

O-O. 21, R. 57 and O. 38, R. 9 — Execution dis¬ 

missed for default of decree-holder — Attachment 
before judgment ceases to be operative. 

An attachment before judgment shall cease to be 
operative when the execution application seeking to 
execute the decree pursuant to such attachment is 
dismissed for reasons stated in O. 21, R. 57. Case Law 
discussed. Thampi Muhammad v. Padrr.anabha Pillai, 
1952 Ker LT 264: AIR 1952 Trav-Co 414 (421) 
(Pt C) (Pr 29) (FB). 

[This point is dissented from in A IR 1963 Ker 16 (FB).] 

8. High Court amendments. 

•-O. 21, R. 57 — Attachment in execution of per¬ 

sonal decree by mortgagee —Execution case struck off 
on petition of parties keeping however attachment 
in force — Attachment continued thereafter not be¬ 
cause there was a pending execution case but because 
of special order made by Court under O. 21, R. 57 as 
amended by Calcutta High Court. See Debt Laws — 
Bengal Money Lenders Act (10 of 1940), S. 2 (22). 
AIR 1951 S C 447. 

©-O. 21, R. 57 (Cal)—Scope 

Order 21, R. 57 as am. nded by the Calcutta High 
Court leaves three courses open to the executing 
Court in case it finds it difficult to proceed wfith the 
execution case by reason of the default of the deerpe- 
holder. It may (1) adjourn the proceedings for goou 
reason which will automatically keep the attachment 
alive or (2) simply dismiss the application which will 
automatically destroy the attachment or (3) dismiss 
the application but specifically keep alive the attach¬ 
ment by an express order. The rule, as amended, 
therefore, contemplates three distinct forms of order, 
any one of which may he made by the Court in the 
circumstances mentioned in the rule. Pashupatinath 
Malia v. Deba Prosanna Mukherjee, 1951 S C J 506 : 
1951 SCR 572: AIR 1951 S C 4 47 (451) (Ft C) 
(Pr 12). 

0 —O. 21, R. 57 (Mad)—Hyderabad Civil P. C. (3 
of 1323, Fasli), S. c 24 — Dismissal of claim petition 
for default —Separate older in respect of vacation ot 
attachment not necessary under Hyderabad Code 
Suit for declaration of title simpliciter Plaintilf not 
in possession of suit house Proviso to S. 4^ of Specific 
Rel if f Act attracted - Plaintiff held, not entitled to 
declaration —Specific Relief Act (18/7), S. 42. 

The provisions of S. 3‘24 of the Hyderabad Civil 

P. C. are somewhat different fiom th 

provision in O. 21, R 57 of Civil P. C. as amended in 

Madras. According to the former provision i any 
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property has been attached in execution of a decree 
but no further steps could be taken on account of 
default of the decree*holder, the Court shall dismiss 
the application or on sufficient cause shown adjourn 
it for future hearing and on the dismissal of the peti¬ 
tion, attachment shall cease. Therefore unlike the 
provisions in O. 21, R 57, C. P. C no specific direc¬ 
tion by the Court in relation to vacating the attach¬ 
ment is necessary and the dismissal of the execution 
petition will result automatically in the vacating of 
the attachment. O. 21, R. 57, C. P. C. no doubt con¬ 
templates specific order in that behalf but that makes 
no difference for what is mandatory under the provi¬ 
sion shall, notwithstanding the absence of specific 
direction take effect. A I R 1957 Andh Pra 991 and 
A I R 1950 Mad. 2, Foil. 

Held, that at the time when the order was made 
on the claim petition of C there was no subsisting 
attachment. Therefore after the dismissal of the peti¬ 
tion, no duty was cast on C nor was there any neces¬ 
sity for her to have resort to a civil suit. As a matter 
of fact, when the attachment itself had ceased, the 
party was put back in the same position as he was in 
before attachment and as such there could possibly 
be no cause of action for her to file a suit. Held, 
further that neither at the time of the suit nor at any 
time thereafter plaintiff A had been in possession of 
the suit house. As such in the circumstances of the 
case, he was able to seek this further relief of posses¬ 
sion but he omitted to do so. His suit was for declara¬ 
tion simpliciter. It was manifest that he was within 
the prohibition of the proviso to S. 42 of the Specific 
Relief Act and he was not entitled to the declaration 
as prayed lor. Suryanarayana Rao v. Veera Raj a mm a, 

ILR (1962) Andh Pra 802 i AIR 1964 Andh Pra 223 
(225, 226) (Prs 3, 4) (FB). 

O. 21, R. 57 (1) (Andhra Pradesh) — Execution 
application —Decree copy not supplied even though 
called for —Application dismissed - Dismissal under 
sub-rule (1) constitutes dismissal (or default — But 
not so in ease of dismissal under sub-rule (2) — Re¬ 
porting to and order thereon by attaching Court are 
necessary. 

There cannot be a dismissal for ‘default 5 on the 
ground that the decree copy is not produced along 
with the execution petition. But it will constitute a 
dismissal for 'default' in a case where a decree copy 
has been called for subsequently by the Court and 
there is a non-compliance with that direction result¬ 
ing in the rejection of the execution petition. A 1 it 
1950 Mad 2 and 261, Expl. 

However diflerent considerations arise where the 
execution consists in attaching a decree. The direct 
consequence of the dismissal of cases under this eate¬ 
ry cannot ipso facto attach itself without further 
more being done by the Court executing the attached 
decree. The dismissal of the application for execution 
need not be in the case of sub-rule (2) for default 
though for sub-rule (1 to become operative, a dismis¬ 
sal tor default would ultimately be the criterion, 
report, therefore, by the executing Court of the fact of 
dismissal tor whatever reason has been insisted upon 
)y sub rule (2). Therefore, an uncommunicated order 
o dismissal under sub rule (2) cannot draw to itself 

the consequences specified in sub-rule (R without the 
attaching Court dismissing the execution petition in 
which the attachment has been caused. A strict corn- 
phance with all the requirements of sub rule (2) of 
R. 57 is necessary. (1963) 1 Andh W It 26. 

0. 21, R. 57 (2) (Andhra Pradesh^—Identity of *• - u «'• vo i«««./ - x^ccmiun appuca- 

attaching and executing Court — Report is st ; ll 1() j ^ y.^imant^decree-holder must 'be subsisting 
necessary. 4 ... 


are dealt with by the same Court. For, in spite of the 
same Court dealing with the proceedings in exercise 
of both the jurisdictions, it would still be necessary 
to put on record a report for the purpose of finding 
out whether the particular dismissal was considered 
by the executing Court as one of dismissal for default 
or not. (1963) 1 Andh W R 26. 

-0.21, R. 57 (1) (Andh. Pradesh) — “Such an 

application”—Interpretation of. 

The words “such an application” found in sub¬ 
rule (1) have reference only to “where any property 
has been attached in execution of a decree.” The 
penalty specified in the proviso to sub-rule (1) is 
attracted only, when the first execution petition in 
which the attachment is made is dismissed. AIK 1957 
Andh Pia 991, Folk; AIR 1940 Mad 172; AIR 1949 
Mad 594, Ref. (1963) 1 Andh VV R 26. 

-O. 21, R. 57 (Andh. Pra ) — Applicability — 

Execution application dismissed for deer ee-holder’s 
default — Attachment — Termination of — Specific 
order — Necessity.- 

Having regard to the mandatory nature of the 
language employed in 0.21, R. 57, the executing 
Court has no power to continue the attachment when 
once the execution petition is dismissed for default of 
the decree-holder. By not stating that the attachment 
would cease, the executing Court cannot continue the 
attachment when the petition was dismissed tor 
default of the decree-holder. The result contemplated 
in the proviso would follow as a necessary corollary 
if the application is dismissed for default of the 
decree-holder, irrespective of whether the attach¬ 
ment is raised specifically by that Court or not: AIR 
1950 Mad 2 and AIR 1957 Andh Pra 991, held repre¬ 
sented correct law and foil. 1960:Andh L T 666: ILK 
(1961) 1 Anclh Pra 55: AIR 1960 Andh Pra 634 (635) 
(Pt A) (Pr 11) (DB). 

-O. 21, R. 57 (1), Proviso (Mac!.)—Default, 

Though no specific order is made that the attach¬ 
ment ceased, il the application was dismissed by 
reason of the decree holder’s default, the result con¬ 
templated in the proviso would follow as a necessary 
corollary. The non-prosecution of the petition such 
as by not pressing it amounts to a default of the 
decree-holder. The default envisaged in R. 57 is not 
confined to non-appearance or non-payment of batta 
or failure to produce necessary documents. It also 
includes failure to do things for the successful execu¬ 
tion of the decree. 1956 Andh L T 623 : 1958 Andh 

W R 727 : AIR 1957 Andh Pra 991 (991, 992) (Ft A) 
(Pr 3). 

*-O. 21, R. 57 (1), Proviso (Mad.) — Dismissal of 

subsequent application. 

. It is the dismissal of the execution petition in 
which for the first time, the attachment was effected 
that would result in the attachment being raised. The 
(act that subsequently another execution petition was 
dismissed could not lead to the cessation of the 
attachment because the expression “such an applica¬ 
tion” has reference only to “where any property 
lias been attached in execution of a decree.” Reading 
the rule as a whole, the conclusion is irresitible that 
the penalty specified in the proviso would be attached 
only when the first E. P. in which the attachment 
was made, is dismissed and the dismissal of subse¬ 
quent applications is immaterial. 1956 Andh LT 623 ; 
1956 Andh VV R 727 : AIR 1957 Andh Fra 991 (992) 
(Pt B) (Pr 4). 

O. 21. R. 57 (1) (Mad.) — Execution applica- 


Where the attaching Court is one of Small Causes 
and the executing Court is one of original jurisdiction 
there cun be no difference when both these decrees 


and pending at time of receipt of assets — Order 
dismissing application under O. 21, R. 57 (1) (Madras) 
Construction of order — Held application was pend¬ 
ing and decree-holder was entitled to share in assets 
See Ibid, S. 73. (1965) 2 Mad L J 499. 
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c 0 21, R' 57 (1) (Mad.) Applicability—Dismissal 
ot execution petition for decree-holder’s default — 
Omission to state that attachment do cease—It would 

a td attac hmei t from coming to an end. 

AIR 195o NUC (Mad) 3150. 


(1903), O. 21. R. 57, Note 8 


AIK 1»19 All 194 and AIR 1941 Eom 395 Aonlied 

: 1949 Mad W N 199 

( 5 .") (r.DM?,; I , 9 , ;, , 0 i, , l!5 d B ) . 39 ’ A!K 1959 M,d 2 


O. 21, 11. 57 No dismissal of execution petition 
tor decree-holder's default— Attachment continues. 

\\ here there is no dismissal of the execution peti¬ 
tion ior the default of the decree-holder, the attach- 
ment would continue, especially when the Judge 
himself directs that it should continue till the decree 
is fully satisfied: AIR 1950 Mad 2, Dist. (1950) 1 Mad 

(1 , 9o °) Mad 779:63 Mad L W 1062: 
AIR 19 d 0 Mad 314 (316) (Pt A) (Pr 6) (DB). 


O* 21, R. 57 (Madras)—Scope — Dismissal under 
\jrst clause is not confined to dismissal for default— 
Court must state whether attachment ceases or con¬ 
tinues—Rule applies also to attachment before judg¬ 
ment — Proviso Failure to state in order rejecting 
execution for default, that attachment ceased — 
Attachment is not continued — Default includes 

failuie of decree-holder to do what he is bound to 

do to enable Court to proceed further. 

Under Cl. 1 of O. 21, R. 57, as substituted by 

adras High Couit, the Court hearing an executio 11 
application may either dismiss the application or 
adjourn it to a future date. It is obligatory on the 

Couit to state the fact whether the attachment con¬ 
tinues or ceases. The dismissal of the application or 
the adjournment of it is not confined in this clause to 
the default of tne decree holder as under the original 
rule. An execution Court may dismiss the execution 
application for other reasons than the default of the 
decree-holder. Under the proviso however, while the 
Court dismisses the application by reason of the 
decree holder s default it is obligatory on the part of 
the Court to state that the attachment will cease. This 
is practically what was provided for in the rule which 
is replaced, as under that rule when an application 
was dismissed for default of the decree-holder the 
attachment immediately ceased. The rule apparently 
assumes that the Court would do its duty in following 
the ciear and mandatory directions contained in it. If 
the directions are followed, the Court is bound to 

state the constquei.ee of dismissal for default of the 

decree-holder. But the fact that the Court fails in 
carrying out its duty would not prevent the cessation 
oi the attachment. The language of the clause clearly 
uoes not make it a condition precedent for the termi¬ 
nation ol the attachment that the Court should make 
an oruer. It merely directs the Court to state the con¬ 
sequence of the dismissal that is the termination of 
the attachment. It is the dismissal by reason of the 
decree-holder s default that brings about the termi¬ 
nation of the attachment, and the Court is merely 
directed to state in the order that consequence. If the 
Court omitted to state so, it would not prevent the 
attachment from coming to an end. For the determi¬ 
nation of the attachment in cases not covered by the 
proviso, ordinarily an order of the Court would be 
necessary, and the omission to state whether the 
attachment continues or ceases would probably 
result in the continuance of the attachment; but when 
by reason of the decree-holder’s default the applica¬ 
tion w as dismissed the attachment undoubtedly ceases 
whether there was or was not an order of the Court 
stating the consequence: AIR 1940 Mad 615, Dist. 

The proviso applies equally to attachment before 
judgment: AIR 1924 Mad 494 (FB), Applied. 

Similarly “default” contemplated by the proviso is 
not merely one of default in appearance or in pay¬ 
ment of process fees or production of documents but 
includes also the failure of the decree holder to do 
what he is bound to do in order to enable the Court 
to proceed further with the application for execution: 


ORDER 21, RULE 58 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 58) 

1* Investigation of claims and objections. 

(a) Attachment before judgment. 

2. “Where any claim is preferred to, or any obiec- 

tion is made.” 

& r °und that such property is not 
liable to such attachment.” 

(b) Objections raised after sale. 

(c) Burden of proof is on claimant to establish 
possession in himself. 

See also Ibid, O. 21, R. 59. 

3. Any property attached. 

(a) Claim to debts attached in execution. 

(b) Claims to properties ordered to be sold 
under a mortgage decree. 

(c) Claim to property attached in execution of 
rent decree. 

(d) Property attached in execution of decree in 

favour of company in liquidation — Claim 
to such property. 

4. Who can prefer claim. 

(a) Parties and representatives. 

(b) Claim by official receiver or official assignee, 

(c) Claims by third persons. 

(d) Claims by transferee of property from the 
judgment-debtor. 

(e) Objection by tenant of judgment-debtor. 

See also Ibid, O. 21, R. 61. 

5. “Shall proceed to investigate the claim.” 

(a) Proviso. 

6. Effect of order—Res judicata. 

7. Appeal. 

8. Revision. 

i» Investigation of claims and objections. 

- O. 21, Rr. 58 and 63 — Suit under O. 21, R. 63 

brought within an year of the order of rejection of 
objection under O. 21, R. 58, Civil P. C. is not barred 
by limitation. See Limitation Act (1908), Art. 11. 

A I R1965 All 154. 

O. 21, Rr. 58, G3 and S. 80 — Suit under O. 21, 

R* 63—Notice under S. 80 is not necessary. 

Where on dismissal of the objection by Collector in 
proceeding lor recovery of arrears of income-tax the 
aggrieved objector files a suit under O. 21, R. 6 the 
suit is in continuation of the claim proceeding under 
O. 21, R. 58 and not an independent one; therefore, 
no notice under S. 80 is necessary. A I R 1942 Cal 
ISO and A I R 1925 Nag 82 and A I R 1937 Rang 473 
and A I R 1939 Pat 138 and A I R 1937 Pesh 13, Rel. 
on ; A I R 1941 Lah 392 (FB), Dist ; A I R 1939 Nag 
232, Not foil. A I R 1965 All 154 (156) (Pt A) (Pr 8). 

-O. 21, R. 58 — Income-tax Act (1922), S. 46 (2)— 

Recovery of tax—Attachment of propert>—Objections 
to, must be considered by Collector — Summary dis¬ 
missal of objections — Order is erroneous and can be 
quashed. See Income-tax Act (1922), S. 46 (2). (1963) 

47 I T R 527 (All). 

O. 21, R. 58—Scope of enquiry. 

The objection under O. 21, R. 58, is to be disposed 
of on the basis of possession, though the question of 
title may have to be enquired into and determined as 
an incidental matter. This determination of title is 
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<not to be after any thorough or full enquiry; but such 
title as would prima facie indicate the nature of 
possession alone has to be ascertained. 1960 All W R 
<H C) 63 : 1960 All L J 79. 

-O. 21, R. 58-0. 21, R. 58 or O. 38, R. 8 does not 

make it obligatory on the part of any person to prefer 
claims or objections to attachments. See Ibid, S. 47. 

AIR 1964 Andh Pra 99. 

-O. 21, R. 58 — Money deposited by Judgment- 

debtor to the credit of another suit—Attachment of 
deposit by another creditor—Objection by judgnoent- 
debter that he is not owner of property attached— 
Sustainability* 

Order 21, R 58, Civil Procedure Code, contemplates 
«the investigation of a claim when one is made. That 
provision implies that the claim should be made by 
a person putting forward a right or title to the pro¬ 
perty attached. An objection oy the judgment-debtor 
that he is not the owner thereof, does not bring it 
within terms of O. 2L, R. 58. It is not open to the 
judgment debtor to resist the attachment contending 
that the owner thereof is someone else and not the 
judgment debtor. (1964) 2 Andh W R 298. 

—-0.21, R. 58 — Assignee of decree-holder not 
applying to Court for recognition under O. 21, R. 10 
—Subsequent attachment of decree of decree*holder 
assignor — Objection by assignee dismissed — Claim 
suit by him—Suit cannot be treated as an application 
under O. 21, R 10. (1962) 1 Andh L T 375 : (1962) 
2 Andh W R 65 : A I R 1962 Andh Pra 497 (499) 
<Pt A) (Pr 35) (DB). 

- O. 21, R. 5S — Transfer made during claim pro¬ 
ceedings-Lis pendent. See Transfer of Property Act 
(1882), S. 52. (1957) 1 Andh W R 285. 

-O. 21, Rr. 58, 63—Jurisdiction—Objection under 

O. 21, R. 58 in City Civil Court in execution of 
decree passed by itself — Suit to set aside order- 
jurisdiction of Presidency Small Cause Court. 

The entire Civil Procedure Code which applies to 
She City Civil Court does not apply to the Presidency 
Small Cause Court. Only some of the provisions of 
the Code including O. 21, Rr. 58 and 03 are made 
applicable by reason of the rules made by the High 
Court under S. 9 of the Presidency Small Cause 
Courts Act. Whatever provisions have been made 
applicable to the Small Cause Court by such rules 
tbey are intended only for the purpose of suits and 
proceedings that could properly be instituted in the 
Small Cause Court under the provisions of the Presi¬ 
dency Small Cause Courts Act. Where an objection to 
attachment under O. 21. R. 58 in execution of the 
deciee passed by City Civil Court is decided against a 
person by that Court a suit under O. 21, R. 03 will be 
cognizable only by the same Court or at best by a 
Court of concurrent jurisdiction but certainly not by 
the Presidency Small Cause Court though the value 
of the subject-matter is within the jurisdiction of that 
Court. AIR 1930 Mad 551 and 35 Ind App 22 (PC), 
tRel. on ; I L R 4 Mad 131, Dist. I L R (1961) Bom 
219 : 62 Bom L R 985 : A I R 1961 Bom 112 (113, 
114) (Prs 3, 4). 

*-O. 21, Rr. 58, 59 — Scope of enquiry — “Some 

interest”—Meaning of. 

The scope of an inquiry in a claim filed under 
O. 21, R. 5rt, Civil P. C., is to be restricted to a sum¬ 
mary investigation into the question of possession. 
The claimant objecting to the attachment has to show 
that at the date of the attachment he had some 
interest in the property or was possessed thereof, and 
the words “some interest” occurring in R. 59 have 
been interpreted as meaning such interest as would 
make the possession of the judgment-debtor not on 
his own account but on account of or in trust for the 
claimant, or the claimant may prove his own posses- 
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sion. It is only in such cases that a claim for removal 
of attachment can succeed. ILR (1957) Bom 553 : 
60 Bom L R 234 : A I R 1959 Bom 87 (88) (Pr 2). 

-O. 21, R. 58—Scope—Dismissal of application— 

Suit to establish the right claimed. 

There is nothing in the language of R. 03 or that of 
R. 58 to require that to attract the operation of R. 63 
the dismissal under R. 58 must be after an examina¬ 
tion of the merits of the case. AIR 1954 Cal 389 
(392) (Pt A) (Pr 11) (DB). 

-O. 21, R. 58 — Objection to attachment by judg¬ 
ment-debtor — Case comes under S. 47 and not under 
Civil P. C. (1908), O. 21, R. 58. See Ibid, S. 47. AIR 
1950 Cal 174 (DB). 

- O. 21, R. 58 — Mortgage decree — Property 

attached—Claim under R. 58 can be maintained only 
when attachment is subsisting— Attachment applica¬ 
tion dismissed for default—Attachment terminates — 
Objector cannot lay claims under O. 21, R. 58. AIR 
1955 N U C (Hyd) 2354* 

-O. 21, Rr. 58, 64—Objection to attachment — In¬ 
vestigation of claim must precede sale of property and 
not follow it—Order refusing to stay execution pro¬ 
ceeding unless objector furnishes security, is not war¬ 
ranted. AIR 1955 N U C (Madh-B) 59. 

-O. 21, Rr. 58 and 63 — Objection under O. 21, 

R. 58 allowed — Claim however ultimately dismissed 
in title suit under O. 21, R. 03—Whole period between 
date of order in claim case and final judgment in title 
suit can be excluded in computation of limitation for 
execution under S. 48, Civil P. C , and Art. 182 (5), 
Limitation Act. See Ibid, S. 48. 1961 M P LJ (Notes) 
181. 

-O. 21, Rr. 58 and 63—Nature of suit under O. 21, 

R. 03—Dismissal of claim under O. 21, R. 58—Notice 
under S. 80 not necessary before filing suit under 
R. 03 — Time of notice cannot be excluded for pur¬ 
poses of limitation. See Ibid, S. 80. 1961 M P L J 
681. 

-O, 21, R. 58—Nature of remedy—Enquiry. 

An enquiry under O. 21, R. 58 is of a summary 
nature and should be expedited. 1960 Jab L J 514 : 
1960 M P L T 850 ; A I R 1960 Madh Pra 130 (132) 
(Pt B) (Pr 11). 

-0. 21, R. 58 — Scope — Pendency of objection 

under O. 21, R. 58 —Whether operates as stay for pur¬ 
poses of S. 15, Limitation Act. See Limitation Act 
(1908), S. 15. AIR 1955 Mad 67 (DB). 

-O. 21, R. 58—Money decree against assets of A in 

hands of A’s wife, B — Attachment in execution — 
Objection by B that attached property was her 
stridhan — Allegation of benami by decree-holder — 
Objection falls under S. 47 and not under O. 21, 

R. 58 — Burden of proving benami lies on decree- 
holder. See Ibid, S. 47. AIR 1962 Orissa 63 (DB). 

-O. 21, R* 58—Proceeding under, is of summary 

nature — Examination of witnesses on commission — 
It would be depriving the proceeding of its funda¬ 
mental character and delay it unduly. See Ibid, 

S. 141. AIR 1964 Pat 147. 

-O. 21, Rr. 58, 63, S. 151—Petition under O* 21, 

R. 58 dismissed for non-prosecution — Remedy is 
under O. 21, R. 63 and not petition for restoration 
under S. 151* 

Where a petition under O. 21, R. 58 is dismissed 
for non-prosecution, the order of dismissal is an 
order adverse to the claimant and his remedy is 
under O. 21, R. 03 and a petition under S. 151 for 
restoration of the original petition under O. 21, R. 58 
is not maintainable. AIR 1942 Mad 41, Rel. on; AIR 
1955 Nag 297, Disting. (1959) 1 Orissa J D 623. 

-O. 21. R. 58—Order that ‘‘Court has no jurisdic¬ 
tion” held could not be described as order “against” 
objection under O. 21, R. 5S— Art. 11 therefore has no 
application to a suit to establish right to property— 
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Suit held governed bv ordinary 
See Limitation Act (1908), Art. 11. 
(DB). 


rule of limitation. 
AIR 1952 Pat 275 


77 O'21, R 5S—Objection in personal capacity by 
defendant's wife not tried — Decree passed — Wife 
repeating objection in execution against her as legal 
representative — Order rejecting objection falls under 
S. 47. See Ibid, S. 47. AIR 1950 Pat 90. 

O 21, R. 53 Travancore Civil P. C., S. 40 and 
0.21, R. 50 —Petition called claim under O. 21, R. 50, 
Pravancore Civil P. C.— Petition treated as objection 
by party under S. 40 of that Code — Distinction 
between the two provisions. See Ibid, S. 47. AIR 1951 
Trav-Co 2*7 fDB). 

1 (a). Attachment before judgment. 


“ O. 21, R. 53 —Attachment before judgment—Claim 
petition Suit decreed — Disposal of claim petition 
subsequently but before tiling of execution — Petition 
dismissed as not pressed but without prejudice to 
lights of claimant — Suit to set aside order and for 
raising attachment — Suit is not under O. 21, R. 03- 
Limitation for suit is not under Art. 11 but under 
Art. 120. See Ibid, O. 38, R. 5. AIR 1902 Andh Pra 
469. 


2 . “Where any claim is preferred to, or any 

objection is made.” 

' O. 21, R. 58 — Attachment before judgment —• 
Objection by third party claimant—Claimant deposit¬ 
ing certain amount as security for claim of plaintiff— 
Objection dismissed with costs after plaintiff's suit 
was decreed —Deposit is not security for any claim of 
plaintiff for costs against claimant. (’5i) ILR (1951) 
1 Cal 341 (343, 344). 

2 (a). “On the ground that such property is 
not liable to such attachment.” 

-O. 21, Rr. 58, 63 and 89 to 92—Applicability. 

Rules 89 to 92 apply when property liable to sale 
has been sold. But where property not liable to sale 
has been sold the sale is without jurisdiction. To 
such a case the rules applicable are Hr. 58 and 03 and 
a suit by a party against vs horn an order is made in 
the claim proceedings is not baired by R. 92. 1951 
All W R (Rev) 152 : 1951 R D 1G7. 

-O. 21, R. 5S —Objection filed before sale — In¬ 
vestigation can be made after holding of sale but be¬ 
fore it is confirmed—Power of Court. 

A claim petition under O. 21, R. 58, Civil P. C. filed 
before the sale of property in dispute can be investi¬ 
gated or adjudicated upon after the property has been 
sold hut before the sale has been continued. A I R 
1939 Pat 430, Foil. A IK 1931 Mad 7 S 2 , Rel. on.; 
AIR 1942 Bom 263 and A I R 1926 Cal 408, Not foil. 
(1963) 4 Guj L R 14. 

-O. 21, R. 58 — ‘Claim 1 includes decretal dues — 

Attachment of zamindar’s interest in execution pro¬ 
ceedings does not operate as charge — Decretal dues 
not to become ‘secured debt’ or claim. See Tenancy 
Laws — Madhya Bharat Zamindari Abolition Act 
(1951), S. 10 (a). 1962 M P L J (Notes) 225 (Rev.). 

-O. 21, R. 5S—Hindu Law — Joint family — Suit 

for partition pending—Creditor of coparcener, attach¬ 
ing his share in undivided propeity—Items of property 
under attachment allotted to other members on final 
partition decree — Attachment on such items should 
be laised. See Hindu Law. 1962 Mys L J (Supp) 477. 

-O. 21, Rr. 58, 59, CO (Patna Amendment) — 

Scope. 

The modification in Rules 5S P 59 and 69 were clear 
and consistent and there could be no doubt that the 
object was to bring within the scope cf proceedings 
under O. 21, R. 58, not merely propeity attached in 
execution of the decree hut also all property which 
was the subject-matter of the execution proceedings. 


fpr 2) 1944 Fat 24 ' F0lI ‘ AIR 1958 Pat 510 (31U- 

-O. 21, R. 58, O. 21, R. 03 and S. 11 —‘On the 

ground that such property ii not liable to such 
attachment’ — ‘Such attachment’ me.ns particular 
attachment against which objections are filed—Suit 
under O. 21, R 63 Result of suit cannot operate as 
res judicata in respect of attachment in other 

decrees even if other decree-holders were iiurdeaded 
in suit. 

The language of R. 58 goes to show that the basis 
of the objections under that Ru! e is ‘that such pro¬ 
perty is not liable to such attachment*. The words- 
’such attachment* in R. 58 point to the conclusion 
that the order passed on the objections is operative 
only in respect of the particular attachment against* 
which objections are filed and not with regard to th-e 
attachment which may be made in execution of some 
other decree against that judgment-debtor : A I R 
1945 Mad 333 (r B) and A I R 1944 Bom 50, Rel. on. 
The fact that other decree-holders were also implead¬ 
ed as defendants • in that suit would not make any 
material difference where the relief sought was only 
about the non-liability of the property for attachment 
and sale in execution of the decree against which ob¬ 
jections were filed under 0 . 21 , R. 53 , and the result of 
the suit filed under O. 21 , 1 \. 63 cannot operate as re*; 
judicata to the decrees not ob:eeted to. ILR (1965) 1 
Punj 160 : A I R 1965 Punj 206 (209, 210) (Ft B) 
(Prs 8 , 11, 12) (DB). 

2 (b). Objections raised after sale. 

— O. 21 , R. 58 — Jurisdiction — Objection raised' 
after sale, cannot be entertained by executing Court* 

A I R 1955 N U C (Madh B) 3802. 

0.21, R. 5S— Jurisdiction— Objection after sale 
—Competency. 

An executing Court has no jurisdiction to entertain 
a claim under O. 21, R. 08 after the execution sale 
has taken place. A I R 1937 Cal 390; A I R 1942 Bom 
263, boll.; A I R 1942 Mad 41. Ref.; A I R 1931 Mad 
/82 AIR 1938 Nag 475, Not foil. I L R (1954) Madh 
B 73 : A I R 1953 Madh B 264 (Pr 3) 

0*21, R. 58 Objection to attachment aider 
auction sale—Permissibility. 

, A valid objection to the attachment under O. 21. 

K. 58, Civil Procedure Code can be made after sale of 
property at the Court auction. I Nag L R 107; A I R 
1938 Nag 475; A I R 1940 Nag 7, Foil. 15 I C 53, Not 
foil. 1961 M P LJ (Notes) 4 . 

-O. 21, R. 58 — Objection to attachment — Pro¬ 
perty sold—Objection should be investigated in spi e- 
of sale. 

In execution proceedings a house was attached. An 
objection under O. 21 , R. 58, Civil P. C., was filed for 
removal of attachment. The property was sold. The 
trial Court held that the property having been sold, 
there could be no investigation of the objection. 

Held, that an attachment of property does not cease 
when the property is sold in an execution and that anf 
objection to attachment under O. 21, R. 58, Civil 
P. C , after the sale is valid and should be investigat¬ 
ed. A I R 1938 Nig 475. Foil; 1953 M B L I (H C R, v 
493; A 1 R 1955 N U C (Madh b) 3S02, Diss. from. 
1960 M P L J (Notes) 7. 

;0. 21 , R. 5S — Claim preferred before sale—Duty 
of Court to investigate-Effect of execution sale, dee 
Ibid, O. 21, R. 55. A I R 1958 Mys 140. 

-O. 21 , R. 58—Jurisdiction — Objection to attach¬ 
ment raised before sale can be decided after ^aie^ 

A I R 1955 NUC (Mys) 707- 

-—O- 21, R. 58 — Objection raised after sale, dec 
Ibid, O. 21, R. 55. A I R 1955 N U C (Mys) 707. 

- 0.21, Rr. 58 and 55 — Objection raised after 

sale—Maintainability—Effect of sale on attachment 
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A Court has no jurisdiction to entertain a claim 
under O. 21, R. 58 alter the execution sale has taken 
place. Order 21, R. 55 is not exhaustive of the inodes 
in which attachment ceases. An attachment ceases 
as soon as the sale of the attached property takes 
place and does not subsist till the confirmation of 
sale. The attachment merely revives if the sale is set 
aside subsequently. As the object of holding an en¬ 
quiry about a claim is to enable the Court to raise 
the attachment in case the claim is allowed and as 
this cannot be done after the sale the claim cannot be 
inquired into alter the sale of the property: Case law 
Ref. (’50) 55 Mys H C R 42. 

•-O. 21, Rr. 33, 95, 97, 100, S. 151 - Warrant 

for delivery of possession r o decree-holder a iction- 
purchascr issued — Application by stranger for re¬ 
calling writ, on ground that judgment.debtor had 
lost interest in property before suit in which decree 
under execution was passe i and that property be¬ 
longed to objector—Court, if can exercise anticipa¬ 
tory jurisdiction aud investigate claim before actual 
dispossession. 

The decree-holder in execution of his mortgage 
decree purchased the mortgaged property himself. 
After tha confirmation of the sale, he applied for de¬ 
livery of possession and a warrant for delivery of 
p>ssession was issued under O. 21, R. 95. Before the 
warrant was taken out by the process-server to effect 
the delivery ore S came up with an application pur¬ 
porting to be under S. 151 for recalling the writ of 
delivery of possession from the Nazarat. Her case 
was that the mortgagors had lost interest in the pro¬ 
perty mortgaged before the suit on the mortgage was 
instituted and that she was now in possession of the 
property sought to be delivered and that she not be- 
ing a party to the decree was not hound by it. Her 
contention was that her possession could not be dis¬ 
turbed under the decree and that the writ should be 
recalled. 

Held, after considering the scheme of the relevant 
provisions of the Code that the Court could not anti¬ 
cipate the position contemplated by O. 21, R. 97 and 
investigate the claim of the prospective resisters, 
ihe Court con'd not exercise any such anti ipatory 
jurisdiction to inquire into the question of title of a 
third party prospective obstructor, in an application 
by him before he had in fact been dispossessed. 

Such an application was not maintainable under 
S. 151. 


In relation to a situation which has been specifi¬ 
cally contemplated and provided for by the Code, the 
exercise of an inherent power bv way of a supposed 
anticipatory jurisdiction to deal vviih that situation 
under S. 151 is not permissible, unless any such 
exercise of the inherent power is sanctioned bv a 
course of settled practice of Courts relating to that 
class of situations. Exercise of inherent powers could 
not also be supported on the ground that it tended 
to prevent abuse of process or helped to shorten 
litigation. The insistence of a party before the Court, 
on the procedure permitted by the law, does not nor* 
rnally amount to abuse of process of Court, unless 
there aie serious reasons to think that in the circums¬ 
tances of a particular case, it amounts to harassing, 
vexation and oppression. That the issue of delivery 
warrant without investigati>n of the third party’s 
objection, when such an objection is raised in antici¬ 
pation, inig.it lead to breaches of the peace at the 
time when the attempt to take delivery on the spot 
was made was equally untenable. It is only to pre¬ 
vent such a contingency that 0.21, R. 58 has been 

amended by the Patna Rules so as to give ample 
scope for a bona fide third party to intervene at a 
very much earlier stage during the pendency of the 
execution itself. 


Held, further that claims or objections under 0.21- 
R. 58 as amended by Patna H. C. were contemplated 
only before the occasion for sale arose and when the 
execution was still pending. O. 21, ft. 58 could not 
therefore be availed of by a person in the position 
of S: 2 Cut L T 49, held erroneously decided Case 
law reviewed Nityananda Kanago v, Smt. Pali Dei, 
IS Cut L T 1 : ILK (1951) Cut 543 : AIR 1952 Orissa 
120 (124-125-126) (Prs 12, 13, 14) (FB)« 

-O. 21, R. 58—Application under R. 5S filed after 

sale—Court has no jurisdiction to decide claim—Dis¬ 
missal of application —No bar to claimant’s objection 
to delivery of possession. See Ibid, O. 21 * It. 133. 
AIR 1982 Tat 403 (DB). 

-O. 21, R. 5S (1)—Claim under — Can be enter¬ 
tained even after execution sale but before i U con- 
f irmation. 

So long as the property does not vest in the auction 
purchaser, which does not take place still the -aie is 
confirmed the executing Court has jurisdiction to en¬ 
tertain a claim and make an investigation under 
0.21, R. 58 (1), despite the fact that execution 
sale has taken place. The Court may, however, 
dismiss the claim or objection summarily on the 
ground that it is filed belatedly. AIR 1931 Mad 
782 and AIR 1933 Sind 198 and A I R 1938 Nag 
475 and AIR 1958 Mys 140, Rel. on; A I t\ 1928 
Rang 80 and A I R 1937 Oil 390 and 16 Cal W N 
1029, Diss. from. ILR (1983) 13 Raj 480 : 1983 Raj 
L W 97 : AIR 1963 Raj 144 (145) (Prs 6, 7). 

#-0.21, R. 58 (1) —Scope—Objection to delivery of 

property after sale by legal representative of deceased 
judgment debtor. See Ibid, S. 47. (S) AIR 1955 
Trav.-Co 51 (FB). 

i 

2 (c). Burden of proof is on claimant to establish 

possession in himself. 

See also Ibid, O. 21, R. 59. 

-O. 21, R. 58—Burden of proof — Claim that pro¬ 
perty was dedicated and that it could not be attached 
in execution of decree against settlor personally — 
Onus is upon claimant — Nature of proof recuired 
stated. AIR 1955 NUC (Cal) 820. 

-O. 21, Rr. 58, 59 and 60 (Patna) — Burden of 

proof. 

Order 21, Rr. 58 and 59, should be read in th e con¬ 
text of R. 60. It is clear from the language of R. 60 
that the applicant must show in order to succeed in 
his application under R 58 not only that lie had on 
the date of attachment some interest in the property 
in question but also that the properly was in his pos¬ 
session or of some other person in trust for him or 
on his account. Possession of the property by the 
judgment-debtor cannot be deemed in the eye of law 
to be in trust for the applicant who had purchased 
the property in auction sale before the date of attach¬ 
ment. i960 B L J R 358 : ILR 39 Pat 327 : AIR 
1950 Pat 425 (426) (Prs 2, 8) (D3). 

3. Any property attached. 

-0.21, R. 58 — Attachment before judgment of 

moveable property in possession of third party — 
Claim petition under O. 38, It. 8 by third party by 
furnishing security—Dismissal as not pressed — Ap¬ 
plicability of (). 21, R. 58 —Inherent power of Court 
See Ibid, S. 151. AIR 1962 Andh-Pra 137. 

3 (a). Claim to debts attached in execution* 

"—21, R. 58 — Decree-holder attaching d^bts of 
judgment-debtor in hands of garnishee — Garnishee 
objecting and alleging payment of part of debt and 
pleading bar of limitation as to rest—Court accepting 
objection Decree-holder appealing — Matter Vail? 
within O. 21, R. 58 and not S. 47 — Garnishee is not 
representative of judgment-debtor — No appeal lies_ 
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Executing Court cannot enquire whether debt was 
real.y due — Receiver-'could be appointed to recover 
debts. See Ibid, O. 21, R. 40. 1957 Nag L J (Notes) 

1 Dj# 


S 0« 21, Rr, 58, 63 — Applicability — Claims to 
debt attached in execution. 

The garnishee’s denial of the debt cannot be treated 
as a claim or objection to the attachment so as to 
attract the provisions of Rr. 58 to 63 of O. 21, rela¬ 
ting to investigation of claims and objections. Govern¬ 
ment of the United State of Travancore and Cochin 
v. Bank of Cochin, Ltd., 1954 Ker L T 1: ILR (1954) 

Trav-Co 281 : AIR 1954 Trav-Co 243 (247) (Pt E) 
(Pr S) (FB). 

3 (b). Claims to properties ordered to be sold 

under a mortgage decree. 


ancy Laws — Bihar Tenancy Act (8 of 1885), S. 170 
(1). AIR 1952 Pat 7. ' U 

*7 O* 2 J,» 58 — Bihar Tenancy Act, S. 170— Rent 

decree—Execution—Claim under O. 2I.R.58 by third 
party for release of portion of holding on ground of 
purchase from tenants — Bar of S. 170. See Tenancy 
Laws - Bihar Tenancy Act (8 of 1885), S. 170. A I R 
1950 Pat 565 (DB). 

3 (d). Property attached in execution of decree 
in favour of company in liquidation — 

Claim to such property. 

O. 21, R. 58—Claim under—Execution of decree 
of Banking Company in Tquidation — Jurisdiction of 
executing Court to investigate. See Banking Companies 
Act (1949), S. 45-A. AIR 1962 Cal 86. 


Q. 21, R. 58 — Objection by mortgagee to sale in 
execution rejected for want of jurisdiction — Suit by 
mortgagee to enforce his mortgage, Goes not fall 
unaer O. 21, R. 03, See Limitation Act (1908), 
Art. 11. AIR 1964 Madh Pra 158 (DB). 

“T O. 21, Rr. 58 to 66 —Orissa Money-lenders Act (3 
of 1939), Ss. 10, 2 (1)—Auction purchaser of mort¬ 
gaged property — Whether debtor entitled to benefit 
under Act depends on whether he has or has not 
undertaken liability of paying of mortgage — Sale 
of mortgaged property “Subject to mortgage” — 
" hen within mischief of exception 3 to S. 2 (1), 
stateci Tests laid down — See Debt laws — Orissa 
Money-lenders Act (3 of 1939), Ss. 10, 2 ( 1 ), Exception 

3. AIR 1950 Orissa 6 (DB). 

3 (c). Claim to property attached in 
execution of rent decree. 

' O 21, R. d8 —Decree for rent—Application under 
O. 21, R. 58, not barred bv S. 170 of Bengal Tenancy 
Act. See Ibid, O. 21, R. 03. AIR 1954 Cal 389 (DB). 

7 —“O. 21, R. 58 — Orissa Tenancy Act (20 of 19138 
8 . 31-B, Explan. — Money decree and sale of tenant’s 
holding in its execution — Objection that decree was 
time barred by transferee of a share of holding — 
Determination of question of limitation lies within 
jurisdiction of Rent Court —Civil Court’s jurisdiction 
is excluded by Explanation. See Tenancy Laws — 
Orissa Tenancy Act (20 oi 1913), S. 31-B, Expl. ILR 
(1965) Cut 136 : AIR 1966 Orissa 29. 

-j—O. 21, R. 58 — Applicability — Applies where 
decree has force of rent decree—Decree ceising to be 
rent decree — Section 170 of Bihar Tenancy Act does 
not apply — Objection under O. 21, R. 58, Civil P. C. 
can be allowed. Tenancy Laws - Bihar Tenancy Act 
(8 cf 1885), S. 1'0. 1961 B L J R 38. 

-O. 21, R. 58 — Applicability — Decree for rent 

— Holding sold — Claim under O. 21, R. 58 by third 
person is barred, See Tenancy Laws — Bihar Tenancy 
Act (S of 1885), S 170. A I R 1954 Pat 391 (DB). 

-0.21, R* 58—Scope — Occupancy holding — 

Attachment of land in holding w’hich forms part of 
several holdings — Claim by peison as belonging 
exclusively to him — Competency — Bihar Tenancy 
Act, S. 170. See Tenancy Laws — Bihar Tenancy Act, 
S. 170. AIR 1952 Pat 143 (DB). 

-O. 21, Rr. 58, 63 — Order that ‘ Court has no 

jurisdiction” held could not be described as order 
“against” objections under O. 21, R. 58 — Article ll 
of Limitation Act therefore has no application to a 
suit to establish right to property —Suit held governed 
by ordinary rule of limitation. See Tenancy Laws — 
Bihar Tenancy Act (8 of 1885), S. 170. AIR 1952 Pat 
275 (DB). 

-O. 21, R. 58 — Applicability — Land attached 

ceasing to constitute one occupancy holding—Appli¬ 
cation under O. 21, R. 58 — Maintainability. See Ten- 


O. 21, R. 58 — Proceeding arising out of or in 
course of winding up—Proceeding under O. 21, R. 58 
Civil P. C. initiated by liquidator — (Banking Com¬ 
panies Act U949j, Ss. 45A and 45B)—(Companies Act 
(1913), S 178). See Banking Companies (Amendment) 
Act (1950), S. 11. AIR 1952 Cal 732 (DB). 

O 21, Rr. 58 and 63—Claim made by or against 
a banking company in liquidation — Includes suit 
under O. 21, R. 63, Civil P. C. but not objection 
under O. 21, R. 58, Civil P. C.— Decree in favour of 
Banking Company in liquidation—Execution—Claim 
petition under O. 21, R 58 —Section 45-B of Banking 
Companies Act does not apply and Court executing 
decree has jurisdiction to entertain it. See Banking 
Companies Act (1949), S. 45-B. (1962) 1 Mad L J 251: 
74 Med L W 698 : 1961 Mad W N 610 : (1962) 32 
Com Cas 47. 

4. Who can prefer claim. 

-0.21, R. 58 — Recovery of arrears of in:ome- 

tax as revenue arrears — Difference in procedure — 
Section 46 (2) Income-tax Act does not prescribe two 
alternative modes — Objection under O. 21, R. 5fe, 
Civil P. C. is maintainable before Collector attaching 
property in pursuance of recovery certificate issued 
by Income-tax Officer. See Income-tax Act (1922), 

S. 46 (2), Proviso. AIR 1965 All 154. 

-O. 21, R. 58. S. 115 — Claimant should prove 

that he had interest in attached property on date of 
attachment — Such interest arising after attachment 

— Property released — Revision lies# 

A claim or an objection under O. 21, R. 58 can be 
allowed only if, on evidence adduced by him the 
claimant or objector proves that he had an interest in, 
or was possessed of the attached property on the date 
of attachment. The emphasis throughout in these 
rules is on the date of attachment and not before or 
after it. Where the claim to the attached property 
was decreed after the date of the attachment, the 
claimant cannot be said to have had interest in the 
propei ty on the date of the attachment. Where the 
Court releases the property from attachment, in which 
property the claimant has not proved his interest on 
the date of the attachment, the Court exceeds its 
jurisdiction or at least exercises it Illegally or w ith 
material irregularity and the case is covered by S. 115. 
AIR 1962 AH 9 (II, 12) (Pt A) (Prs 9, 11, 15). 

•-O. 21, R. 58 — Assignment of decree — Subse¬ 

quent attachment under O. 21, R. 53 (1) (b) of decree 
assigned — Remedy open to assignee is one under 
O. 21, R. 16 and not one under O, 21, R- 58. See Ibid, 
O. 21, R. 16. AIR 1964 Andh Pra 1(FB). 

-O. 21, Rr. 58, 59 and 63 — Claim under O. 21, 

R. 58 — Interest of claimant in property — Extent of 

— Person having prior agreement for sale in his 
favour — Payment of portion of consideration — 
Interest sufficient for preferring claim — T. P. Act 

(18*2), Ss. 54, 55 (6) (b). 
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There is nothing in O. 21, R. 58 which requires that 
•a chaimant should have an interest in the attached 
immovable property in the sense in which the expres¬ 
sion ‘interest’ is used in the last paragraph of S. 54 
of the Transfer of Property Act. The words in O. 21, 
R. 58 are of wide amplitude to cover other interests 
which a claimant may have in respect of the property 
attached. The existence of a valid and pre-existing 
•contract, in favour of the claimant for the sale of 
the property brought under attachment clothes him 
with sufficient right and interest to enable him to 
intervene in execution with a claim under O. 21, 
R. 58, Civil P. C. : A I R 1917 Mad 4 and A I R 1939 
Mad 702, Rel. on. Furthermore, when a vendee has 
paid a part of the sale price, he has a charge for that 
amount on the property intended to be sold, provid¬ 
ed the contract does not fail on account of any mis¬ 
conduct or default on his part. This is another ground 
for holding that the claimant vendee has sufficient 
interest in property to enable him to prefer a claim 
•under O. 21, R. 58 or under R. 83. (1964) 1 Andh 
W R 300. 


O. 21, R. 58 — Scope— Bid at auction by partner 
on behalf of partnership — Part of sale price paid 
by partner and balance by partnership firm — Money 
decree against partner in individual capacity — 
Attachment and sale of property in execution — 
V alidity — Suit to set aside attachment and sale by 
h’»m — Maintainability — Decree-holders’ failure to 
conform to O. 21, R. 49 — Effect — See Ibid, O. 21, 
R. 49. (1964) 1 Andh VV R 300. 

O. 21, Rr. 58 and 63 — An assignee, without 
applying under O. 21, R. 18 cannot question attach¬ 
ment of the property and the sale thereof. See Ibid, 
O. 21, R. 10. AIR 1962 Andh Pra 497. 

-O. 21, R. 58 — Attachment by A before judg¬ 
ment—Subsequent sale of attached property in execu¬ 
tion of another decree—Property again put up for 
sde in execution of A’s decree — Objection under 
O. 21, R. 58 by auction purchaser — Maintainability— 
Proper remedy. See Ibid, S. 47. (1961) 1 An VV R 
218 : AIR 1961 Andh Pra 298 (DB). 


O. 21, Rr. 58 and 59 — Applicability — Appli 
cant getting interest in property attached by pur 
chase -Claim by. 

On a fair, reasonable and liberal construction o 
the words used in R. 59, O. 21, it must be held tha 
the evidence which is expected to be adduced by th 
party applying under R. 58, O. 21, is about his poJ 
session or interest in the property in questien, nr 
necessarily by reference to himself but it may am 
can be by reference to his predecessor in title, i 
person is competent to make an application unde 
R. 58 even if he got an interest in the propert 
attached, by purchases subsequent to the date o 
attachment when on the date of attachment his pre 
decessor-in title, (his vendor) had an interest in ii 

57 Bom L R 517 : ILR (1955) Bom 491 : AIR 195 
Bom 397 (399) (Pt A) (Pr 7) (DB). 

-O. 21, R. 58 — Pro interesse application — Se 

VV ords and Phrases - Pro Interesse suo. AIR 196 
Cal 169. 


5?’ R* 58— Decree against father — Joint 
family property ot father and sons attached — Sons 
objecting to attachment on ground that decretal 
debt incurrred for immoral purpose — Immoral 
purpose proved—Effect. 

In execution of a decree passed against the judgment- 
debtor, certain property belonging to the joiLt family 
<)tthe judgment-debtor and his sons was attached, 
ihe sons of the judgment-debtor preferred an objec¬ 
tion to the attachment under O. 21, R. 58, Civil Pro- 
cedure Code, that as the debt for which the decree 
was passed was incurred by their father for immoral 


purposes, the joint family property and their interest 
in the property could not be attached. The executing 
Court disallowed ceitain questions relating to the 
character of the debt on the ground that there could 
be no enquiry in proceedings under O. 21, R. 58, 
Civil Procedure Code on the question whether the 
debt was incurred for illegal or immoral purpose. 

Held, that the pious obligation of the sons to pay 
their father’s debt did not preclude them from urging 
that the entire joint family property was not liable to 
be attached and sold in execution of the decree 
against the father as the decretal debt was incurred 
by the father for immoral or illegal purposes. If the 
sons succeeded in showing that the debt for which 
the decree was obtained was tainted with immorality, 
their share in the property must be released from 
attachment. 1959 MPL J (Notes) 35. 

-O. 21, R. 58 — Applicability and scope—Execu¬ 
tion of decree against Hindu father — His property 
sold before coming into force of Hindu Successi n 
Act, 1950 — Validity of sale questioned and finally 
confirmed in appeal after said Act came into force 
—Pending the above litigation, daughter getting share 
in property under said Act — She cannot question 
execution sale. 1960 Mad VV N 724 : AIR 1960 Mad 
576 (576) (Pr 1). 

-O. 21, R. 58— Income tax Act (1922), S. 40 — 

Recovery of tax under — Powers of Collector — Pro¬ 
perty in name cf person other than defaulter — Effect 
— Remedies of holder Eof property — See Income-tax 
Act (1922), S. 46. AIR 1957 Mad 376 (DB). 

-O. 21, R. 58 — Provident Funds Act (1925), 

S. 3 — Railway provident fund of employee—Attach¬ 
ment of — Right of Railway to object — See ibid, 
S. 00 (k). AIR 1950 Mad 402. 

-O. 21, R 58— Applicability— Objector if bound 

by sale certificate. 

Where objection to sale in execution is made by a 
person in a capacity in which he is in no manner 
bound by the decree which led to the sale and is a 
stranger and is dispossessed from a property or in 
respect of whose property a sale certificate has been 
obtained, he cannot be bound by such a document. 
His rights will be governed by the ordinary law and 
if he is actually dispossessed he has to bring a suit 
within 12 years as he would have to do in case of 
dispossession by any one either on foot of a sale 
certificate or otherwise, and if he is not dispossessed 
the mere fact that somebody obtained a sale certificate 
in respect of his property on foot of a decree to vWiich 
he is not a party will be of no avail whatsoever 
against him, 1954 B L J R 33 : A I R 1955 Pat 189 
(192) (Pt B) (Pr 5). 

4(a). Parties and representatives. 

-O. 21, R. 58 — Vendee purchasing property 

subject to attachment in execution of decree against 
vendor is representative of vendor — Question that 
attachment is void can be raised by vendee only in 
execution proceedings against vendor — Suit for de¬ 
claration that attachment is void is barred under 
S. 47 — Suit cannot be treated as application under 
O. 21, R. 58 — Obiter — Attachment if voidable. See 
ibid, S 47. (’63) 67 Cal VV N 9 LG. 

-O. 21, R. 58 — Objection by party to suit that 

property is not liable to sale — Objection falls under 
S.47,and not under 0.21, R. 58. See Ibid, S. 47. AIR 
I960 Madh Pra 76 (DB). 

4(b). Claim by official receiver or official Assignee. 

-O. 21, R. 58—Applicability—Insolvency of judg. 

ment-debtor — Vesting order made after attachment 

Claim by official assignee — Maintainability — 
Official assignee — If representative of debtor. See 
Ibid, S. 47. AIR 1956 Cal 656. 
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4. (c). Claims by third persons. 

“ O. 21, R. 5S — Objection under — Effect of — 
Court n >t empowered to order sale of property. 

A Court has no jurisdiction under R. 64. to order 
the sale unless the property is ‘liable to sale’. Where 
a claim or objection has been preferred under O. 21, 
R. 58 C. P. Code by a third party at a prior stage, the 
Court has no jurisdiction to pass an order ior sale of 
the property to which the claim or objection lelates 
without iirst disposing of the objection or claim: 
AIR 1956 Mad 07. 1959 MPLJ (Notes) 214. 


4 (d). Claims by transferee of property from 

the judgment-debtor. 

-O. 21, R. 58—Suit by transferee-claimant under 

O. 21, R. 63, C. R. Code — Transfer can be avoided 
under s. 53, Transfer of Property Act even by way 
of defence to such suit bv the attaching creditor — 
buit m representative capacity not necessary. See 
Transfer of Property Act (1882), S. 53. AIR 1963 
SC 1150. 


4 (e). Objection by tenant of judgment-debtor. 

See also ibid, O. 21, R. 61. 

-O. 21, Rr. 58 and 100 — Scope of enquiry — 

Tenant of judgment-debtor whose application under 
R. 5S was dismissed—If precluded from recourse to 
R. 100. 

Under O. 21, R. 58, C. P. Code, the main question 
to be decided is whether the property is liable to 
attachment o; not. Under O. 21, R. 100, the thing to 
lie determined is whether the person who has been 
dispossessed is other than the judgment-debtor (or 
his representative). It is possible that while property 
may be liable to attachment it may yet not be possible 
for the decree-holder to dispossess a person in pos¬ 
session thereof in execution. Immovable property in 
possession of a tenant of a judgment-debtor is un¬ 
doubtedly liable to be sold in execution of a decree 
against that judgment.debtor. At the same time, R. 96 
makes it clear that even after the sale of the property 
the tenant cannot be dispossessed. 'What the auction 
purchaser is entitled to after the sale is merely 
symbolical possession of the property purchased by 
him. Thereafter, it may be open to him to terminate 
the tenancy or the lease, according to the terms or 
the contract between the tenant and the judgment- 
debtor or according to law, -but he cannot straight¬ 
way obtain physical possession of that property in 
execution. Moreover, where a tenant wrongly makes 
an objection under R. 58 and fails, he is not precluded 
irom seeking restoration of possession, under R. 100 it 
he is act .ally dispossessed in execution by the auction- 
purchaser. i950 Nag L J 535: AIR 1951 Nag 1S3 
(181) (Pt O (Prs 6, 7). 

5. “Shall proceed to investigate the claim.” 

-O. 21, R. 58—Objection dismissed on claimant’s 

statement—Dismissal held was on merits. 

Where the objector expressed his inability to 
produce any evidence and agreed to the sale of the 
attached property after the sale of another house if 
the decretal amount was not fully realised, and the 
Court thereupon rejected the claim petition. 

Held, in the circumstances, that the order of the 
Court purported to deal with the claim on the merits 
and it must he taken that there had been an investi¬ 
gation. 15 Ind App 123; 1G Mad L J 136, Rel. on. 
(1957) 1 Andhra W R 285. 

-O. 21, R. 58 —Scope of inquiry—Benami—Credi¬ 
tor disputing claim on the ground that transfer was 
benami made after taking loan— Court should apply 
its mind to the question wheiher claimant was •in 
possession of property in her own right or on behalf 
of the father-in-law— It fails to apply its mind to this 
material aspect when it finds in favour of the claimant 


for the mere reason that the property stood in her 
name under the saie-deed. I L R (1956) 8 Assam 40 : 
AIR 1957 Assam 161 (162) (Pr 3) (DB). 

-O. 21, R. 5S—Scope of inquiry—Adjudication on 

question of title* 


Itjs true that in dealing with a claim under O. 21, 
R. 58, C. P, Code or with an objection Bled against 
an order of attachment before judgment, the Court 
cannot finally adjudicate upon the question of title, 
but there is nothing to'.prevent the Court in examining 
'he question incidentally for the purpose of deter¬ 
mining the nature of possession claimed in the oro- 
ceeding. . 

fn every case the Court should make a real attempt 
to decide upon the question of possession having in 
view all the attendant circumstances, and the decision, 
should not be arrived at in such a way as to leave the 
aggrieved party with the impression that the Court 
has dealt with the question of possession in a perfunc¬ 
tory manner being carried away by mere surmises ancl 
conjectures. AIR 1944 Pat 242, Rel. on. ILR (1955) 7 
Assam 119 : AIR 1955 Assam 234 (236) (Pt B' (Pr 5} 
(DB). ' 

O. 21, R. 58—Scope of enquiry'—Revenue sale— 
Property attached — Claim under C. P. Code (1908), 
O. 21, R. 58—gee Assam Land’and Revenue Regulu- 
iation (1 of 1886), S. 91. AIR 1955 N V C (Assam) 
2830. 

O. 21, Rr. 58 to 60—Nature and scope of inquiry 

Attachment of decree obtained by judgment- 
debtor — Claim by third party — Question whether 
judgment-debtor was benamidar of objector in 
respect of attached decree cannot be gone into. 

Rr. 59 to 60 of O. 21 of the Code provide for a 
summary investigation of the claim preferred under 
R. 58. Barring questions of mortgage and charge 
ovtr the property' the inquiry is as to the possession 
of the property attached. Tlie issues are : (a) Was the 
property when attached in possession of the judg¬ 
ment-debtor ? (b) If so, was such possession wholly' 
or partly on his own account or on ac:ount of or in 
trust for some other person ? (c) If the property was 
in possession of a third party, was such possession in 
trust for the judgment-debtor ? 


The question of title is required to be cone into 
only so far as it may be necessary to determine 
whether the person in possession holds such posses¬ 
sion as agent or as trustee for another. 

If it be found that the judgment-debtor is in posoes- 
sion of the attached property the further issue 
whether his apparent possession is his real possession 
will not be gone into. The Court will not go into the 
question of benami. 


Rr. 59 to 62 provide for an inquiry into possession 
of every* species of property which may be attached 
and in respect of which a claim is preferred under 




R. 58. 

A obtained a money decree against B even though 
he had transferred the suit claim in favour of C during 
the pendency of suit. D in execution of his ebere 
against A attached the decree obtained by A against 
C preferred a claim under 0.21, R. 58 onjhe 
ground he was entitled to the attached decree. Tne 
executing Court without inquiring into the question 
of A’s possession released the attachment on the Sad- 
in^ that C was entitled to the decree : 

Held, that the order was illegal and must be set 
aside. The Court cannot inquire into the question 
whether A is mere benamidar and that A’s possession 
is really the possession of C. 61 Cal \V N 118 : ILR 
(1957) 3 Cal 374 : AIR 1957 Cal 72 (73, 74) (Pt A) 
(Prs 11, 12, 14, IS, 19) (DB). 
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-0. 21, F. 58 — Scope of inquiry — Question of 

benami cannot be investigated in summary- proceed¬ 
ings under O. 21, R. 58. AIR 1955 NU C (Cal) 820. 

-O. 21, R. 58—In investigating claims to property 

attached before judgment, the Court cannot go into 
the question of henatni. See Ibid, O. 38, R. 8. AIR 
1950 Cal 342 (DB). 

-O. 21, Rr. 58, 59, 60, 63 — Claim under R. 58— 

Investigation — Executing Court can go into ques¬ 
tions cf title. 

The provisions of O. 21, R 60 show that the scope 
of investigation of a claim or objection under O. 21, 
R. 58 is that which is prescribed in O. 21, Rr. 58, 
59, 60 and 63. Even when deciding the point men¬ 
tioned in O. 21, R. 60, for instance, the question 
whether the possession of the judgment-debtor was 
possession not on his own account or his own pro¬ 
perty but *on account of or in trust for s-ome other 
person, the question of title may some time have to 
be gone into. 

An executing Court has therefore a right to go into 
the questions of title while investigating a claim or 
objection made under 0.21, R. 58. AIR 1943 Born 
129 and AIR 1927 Rang 287, Dist. (1963) 4 Guj L R 
47 : AIR 1962 Guj 3l9 (Pr 1). 

~—Q. 21, Rr. 58 and 60—Court dealing with objec¬ 
tion under R. 58 finding that claimant (objector) is in 
possession — Order passed without further deciding 
whether possession of such person is in trust for or 
on behalf of judgment-debtor is defective. AIR 1939 
All 117, Rel. on. 1964 Ker L T 206 : (1964) 1 Ker 

L R 223 r 1964 Ker L J 28 : AIR 1965 Ker 145 
(145) (Pr 2). 


-O. 21, Rr. F8 to 63; O. 1, Rr. 3, 10 — Claim suit 

— Parties — Judgment-debtor is necessary party — 
Claim suit without him is not maintainable. 

I he question whether one is a necessary party to 
the suit or not, cannot depend upon the person who 
institutes the suit but only upon the issue and the 
subject-mjtter involved therein. 

In claim petitions what the executing Court is con¬ 
cerned with is the ex’tent of the judgment-debtor's 
interest in the property to be proceeded against in 
execution of the decree before it. A claim enquiry is 
a proceeding in regard to the right, title or interest 
of the judgment, debtor in the attached property. 
That being so the claim enquiry must necessarily be 
a proceeding against the judgment-debtor; who is, 
therefore, a necessary party to the claim proceeding. 
1 he claim suit relating to the same rights and 
liabilities that formed the cause of action in the 
clami enquiry, is really only a continuation, in a 
different stage thereof, and must therefore have the 
judgment-debtor as a necessary party thereto. With¬ 
out him, the suit has to be held not maintainable in 
law. (S) AIR 1957 Ker 114; Observations held Obiter 
and not Foil.; 4 Mad II C R 472 (FB); Expl. and 
Partly Foil.; 1 L R 15 Cal 674 and A I R 1920 Mad 
191 (2); Diss. from; A I R 1925 Mad 1113; Dist • 
ILR 35 Cal 202 (PC) and AIR 1962 Ker 144 and AIR 
1963 Ker 137 (FB), Foil. I L R (1963) 2 Ker 167 : 
1963 ker L T 681 » 1963 Ker L J 243 : A I R 19G3 
Ker 236 (240, 241) (Pt B) (Prs 13, 15). 

O. 21, Rr. 58, 60, 61, 62 and 66 — Attach¬ 
ment - Investigation of claim — Claim of mort¬ 
gagee. 


When a mortgage is a possessory one attachment 
is to be raised to the extent or mortgagee’s interest in 
* lje f r °perty and when a mortgage is a simple one, 
attachment may bo continued subject to such mort¬ 
gage. In the first mentioned case, the Court has not 

only to be satisfied about the mortgage but it has 

turther to be satisfied about possession of the mort¬ 
gagee on his own account. In the second mentioned 


case the Court has only to be satisfied about the 
mortgage. Though the question of fjaudulent transfer 
cannot be considered, the question of possession 
of the claimant on bis own account and not on ac¬ 
count of the judgment-debtor as his benamidar or 
otherwise has to be considered. In the second men¬ 
tioned case, the Court need not elaborately ir quire 
into complicated questions about alleged fraudulent 
or benami nature of the transaction. If satisfied about 
the mortgage, the attachment may be continued sub¬ 
ject to the mortgage. If the Court is not satisfied, 
it may refuse the application leaving the unsuccessful 
applicant to file a regular suit to establish the right 
which he claims in the property. In either case it 
would not be right to order, whether on investigation 
made or otherwise, that the sale be held with notice 
of the mortgage ;either by incorporating the incum¬ 
brance in the sale proclamation or by publishing the 
mortgage at the time of sale. AIR 1952 Kutch 39 
(P; 4). 

-O. 21, R. 58 -Scope of inquiry — Wife claiming 

property :as her on basis of gift-Court must consider 
whether her possession is in trust for judgment debtor 
or in her own right. AIR 1955 NUC (MadJi B) 
155S. 

-0.21, Rr. 58, 63 and 91 — Right of auction- 

purchaser to refund of purchase money. 

To the general rule that an auction-purchaser gets 
the right, title and interest of the J. D there is an 
exception and that is the case where it is found that 
the J D. had no saleable interest in the property at 
all. In that case the auction purchaser is entitled to 
a refund in the purchase money AIR 1932 Lah 401 
(FB) and AIR 1936 Mad 50 (FB), Foil. 

Where an objection is preferred to the attachment 
of property of the J D. in execution but during pen¬ 
dency of the proceeding the property is sold the 
sale is subject to the decision of a suit under 0.21, 
R. 03. If the suit is decided in favour of the ob¬ 
jector the sale becomes a nullity. 1951 Nag L I 
(Notes) 132. 

-O 21, R. 58 — Scope of inquiry — Question 

whether execution application is barred by limita¬ 
tion. 

The question of limitation is beyond the scope of 
the enquirx held under (). 21, R. 58. The only ques¬ 
tion at issue in these applications is the issue whe¬ 
ther the property was or was not at the time of 
attachment in the possession of the judgment-debtor 
or of some person in trust for hirn, or that being 
in the possession of the judgment-debtor at that time^ 
it was so in his possession, not on his own account 
or as his own properly, but on account cf or in trust 
of some other person. That is the issue to be decided 
in the claim cases and tin rc is no justification on the 
part of the Court in releasing the attachment inerelv 
on the ground that the execution case was barred by 
limitation. AIR 1921 Pat 311 (!) and A I R 1942 Cal 
180 (202), Rel. on. 1958 B L j R 338 r 1958 Pat L R 
169 . AIR 1958 Pat 534 (535) (Pr 3) (DB). 

O. 21, R 58 and S. 115- Scope of inquiry under 
—Court deciding question of title - Held, exceeded 
its jurisdiction and order was revisahle. 

It is well settled that what the Court has to con¬ 
sider in an application under O. 21, R. 5b is the ques 
tion or possession and incidentally, in certain cases 
the question of title may be gone into; but it is not 

open to the Court to concentrate on the question ol 
title. 

The claimant is not expected in such an inquiry 
to adduce lull evidence as to title. Ordinarilv it 
will be enough for him to show that the propertv is 
not in the possession of the judgment-debtor or if 
it is in possession of the judgment-debtor or in pos- 
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session of any third party it is on his account and 
in support of his possession it is permissible to rely 
upon his apparent title to the property as opposed 
to the real nature of the title. 

If instead of determining the question of posses¬ 
sion, the Court deals into the question of title and 
disposes of the application on the question of title, 
the order is open to revision under S. 115 of the C. P. 
Code Case law discussed. 

Held, that the Court had gone elaborately into the 
question of title and adjudicated upon the validity 
of a deed executed which on the face of it shows valid 
and genuine transaction for a consideration which 
was stated therein to have been paid for the dis¬ 
charge of a prior mortgage also created by a duly 
registered deed, and that it was a fit case in which 
the High Court could interfere under S. 115, C. P. 
Code. AIR 1952 Sau 68 (72) (Pr 5). 

5 (a). Proviso.! 

-O. 21, R. 58—Power of Court.— Attachment be¬ 
fore judgment — Application for execution after 
decree—Subsequent filing of objections — Summary 
dismissal as unnecessarily delayed—Validity. 

Property in dispute attached before judgment on 
15-9-49. Judgment was passed on 9-12-50. Applica¬ 
tion for execution filed on 1-2-51. The objection 
under O. 21, R. 58, C. P. Code, put in on 18-4-5 L was 
dismissed summarily as unnecessarily delayed. Hence 
the revision. 

Held, the objection need'not be put in even before 
judgment in the suit and the Court could not dismiss 
the objection put in, in the case, summarily on the 
ground that it had been unnecessarily delayed. (AIR 
1933 All 751 (1) and AIR 1937 Pat 245, Foil.) A I R 
1952 Ajmer 53 (2) (53, 54) (Pr 2). 

-O. 21, R. 58—Investigation—Necessity. 

Where the Court dealing with an application under 
O. 21. R. 58, C. P. Code was influenced by the consi¬ 
deration that the registered sale-deed was executed 
after the decree had been passed and even after 
the execution proceedings of that decree had com¬ 
menced. 

Held, that such considerations are not conclusive 
to show'the fictitious nature of the transaction. The 
matter had to be investigated unless the Court gave a 
finding that the objection was designedly or un- 
necessari ly delayed. 1959 M P L J (Notes) 109. 

-O. 21, R* 58, Proviso — Summary dismissal on 

ground of delay—Permissibility. 

The power of summarily rejecting an objection 
under the proviso to O. 21, R. 58, C. P. Code on the 
ground of delay has to be exercised before com¬ 
mencing the investigation. That power cannot be 
exercised after the Court started the investigation of 
the case on merits. The Court has no inherent power 
to reject a claim or objection on the ground of delay. 
1959 MPL J (Notes) 67. 

-O. 21, R- 5S—Claim petition rejected on ground 

of belatedness — Suit under O. 21, R. 63 not filed 
within one year — Order of rejection is conclusive — 
Subsequent suit for declaration of right is barred by 
principle of constructive res judicata. See Ibid, S. 11. 

AIR 1961 Mad 196. 

-O. 21, R. 58 (1), R* 63, Proviso — Order under 

—If adverse to party — Applicability — (Limitation 
Act (1908), Art. 11). 

Where a claim or objection is preferred under R.58, 
and the Court rejects it under the proviso to that rule 
on the ground that it was designedly or unnecessarily 
delaved, the unsuccessful claimant or objector clearly 
comes within the words ‘the party against whom the 
order is made.’ Such an order came within the mis¬ 


chief of O. 21, R. 63, read with Art. 11 of the Limi- 

19159 B L J R 554 : AIR 1960 Pat SO 
(81) (Pr 1) (DB). 

f -O. 21, R. 58-Non-compliance with S. 136 — 

Claim to property attached long delayed — Waiver 
regarding irregular assumption of jurisdiction (Tra- 
vancore Civil P. C. (8 of 1100), 0.21, R. 56). See 
Ibid, S. 136. AIR 1952 Trav-Co 159 (FB). 

6. Effect of order—Res judicata. 

~—‘O. 21, R. 5S—Res judicata—Effect of order—See 
Ibid, S. 11. AIR 1954 All 770 (DB). 

O. 21, Rr. 5S and 63 — Judgment in claim pro¬ 
ceedings — Finality of. See Ibid, S. 11. AIR 1959 
Andh Pra 180 (DB). 

® " O. 21, Rr. 58, 63, S. 11 — Effect of order oi> 
judgment, debtor. 

It may be taken as settled law, and also consistent 
with practice, that a judgment-debtor need not be 
made a party to claim proceedings in which case, the 
Court decides only the right of the decree-holder to 
bring the property to sale against the claim of the 
claimant’s right to have the property released. Such 
an order would not obviously bar the judgment- 
debtor who was not a party to the proceedings. It is 
equally settled that a judgment-debtor can also be 
made a party to such a proceeding, and in that event 
it would be binding on him and preclude him from 
setting up his claim unless he gets the said order set 
aside in a suit filed unler O. 21, R. 63, C. P. Code, 
within ;the time prescribed. Subject to the operation 
of the doctrine of res judicata an order on a claim 
petition filed under O. 21, R. 58 of the Code of Civil 
Procedure, or a decree in a suit filed under R. 63 of 
that Order, does not extend beyond the execution of 
the decree which has given rise to those proceedings. 
M. Chimpramma v. Subrahmanyam. 1956 Andh L:T 
1010 j ILR (1956) Andh Pra 874 : 1956 Andh W R 
1137 : AIR 1957 Andh Pra 61 (65) (Pt A) (Pr 12) 
(FB). 

•-O. 21, Rr. 58, 63 — Effect of order — Sale in 

execution of money decree — Position of auction- 
purchaser. 

An order made in an application under O. 21, R. 58 
to which the judgment-debtor was not made a party 
or to whom notice was not given would not bind the 
auction-purchaser in a court sale held in execution 
of a money decree. 

The fundamental principle is that an order binds 
only the parties to that order or the person claiming 
unaer them. 

If the judgment-debtor is made a party to the claim 
proceeding, the order therein will bind the auction- 
urchaser as he claims onlv under the judgment- 
ebtor. AIR 1941 Mad 161 (FEP, Rel. on. 

If he is not made a party, the order is an order of 
limited scope confined to the right of the decree- 
holder to bring the property to sale as against the 
claim of the judgment-debtor to the property. If the 
claim is dismissed it becomes conclusive against the 
claimant not because of any principles of res judicata, 
but because of the express provisions of the C. P. 
Code. Under O 21, R. 63 where a claim or an ob¬ 
jection is preferred, the order against the party to 
the proceeding becomes, conclusive unless the statu¬ 
tory suit is filed within the time prescribed. The 
order, therefore, against the claimant is conclusive 
in regard to the execution of the decree which has 
given rise to the claim proceedings. On the other 
hand, if the claim is allowed and the claimant 
chooses not to make the judgment-debtor a party. the 
order cannot be an order against the judgment- 
debtor, and therefore, in terms of O. 21, R 63. it is 
not conclusive against him, and therefore, rot con¬ 
clusive on persons claiming under him. In that e it 
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the purchaser gets the right, title and interest of the 
judgment-debtor. The aforesaid legal position ordi¬ 
narily will not cause any prejudice to any of the 
parties. (1912) 1LR 35 Mad 35, Dist.; Observations of 
Sadasiva Iyer J., in AIR 1920 Mad 19 L Criticised and 
Diss. from. M Chimpramma v. Pabbisetti Subrah- 
manyam, 1956 Andh L T 1010 : 1956 Andh W R 
1137 s ILR (1956) Andh 874 : AIR 1957 Andh 
Pra 61 (65, 66) (Pt B) (Prs 12, 13) (FB). 

-O. 21, R* 58 — Res judicata — Adverse order — 

Claim petition not pressed—Dismissal without Court’s 
permission—Same claim, if can be agitated again. See 
Ibid, S. 11. AIR 1955 Mad 446. 

-O 21, R. 58— Suit under O. 21, R. 63 is mere 

review of order under R. 58. See Ibid, O. 21, R. 63. 
ILR (1965) Cut 457. 

-O. 21, Rr. 58 and 63 — Order allowing claim — 

Conclusive ness —Extent of. 

An order allowing the claim under O. 21, R. 58 is 
conclusive under R. 63, not only as regards posses¬ 
sion at the date of the attachment but also as regards 
the question of title. AIR 1945 Pat 485, Foil. 1958 
B L J R 206 : ILR 37 Pat 196. 

-O. 21, Rr. 58 and 63—Res judicata. 

Second application in respect of same property, 
when first application has been dismissed, even 
though the dismissal is for default and not on merits, 
is not maintainable. 1953 B L J R 13 : AIR 1953 Pat 
223 (224) (Pr 4). 


-O. 21, Rr. 58 and 60 — C. P. Code :(1908), S. 64 

Explanation, is for purpose of S. 64 only — Order 
passed on objections under O. 21, R. 58 cannot be 
extended to cover decrees other than that objected. 
See Ibid, S. 64, Expl. AIR 1965 Punj 206 (DB). 

/ 

7. Appeal. 

-O. 21, Rr. 58 and 63—Order under O. 21, R. 58 

7" Appeal against — Time spent in prosecut¬ 
ing appeal cannot be excluded as no appeal lies 
against such order — Suit under O. 21, R. 63 
held barred by time. See Limitation Act (1908), 
S. 14. 1961 Jab L J 1403. 


-O. 21, Rr. 58, 63—Scope—Order allowing claim 

—Appeal —Proper remedy. 

There is no right of appeal against an order allow¬ 
ing a claim petition under O. 21, R. 58. The decree- 
holder must file a suit to get the order set aside. 69 
Mad L W 371 ; (1956) 1 Mad L J 572 i 1956 Mad 
W N 571 (1). 


-O. 21, R. 58—Applicability-—Claim by third pe: 

son Claim disallowed — His remedy is by way of 
suit under O. 21, R. 63 and not by way of an appea 
AIR 1955 Mad 601 (Pt C) Pr 2). 

— O. 58 —Pending mortgage-decree propert 

sold in rent decree and purchased by applicants - 
Applicants applying under 0.21, R 58—Appeal- 

64 U§B) enCy ° f ^ lbid ’ S * 47 (3) ’ AIR 1952 ° riSS 

rT~o?’i 3 ^T.ApP ej d—Objection preferred unde 

c ir ' l-—O bjection considered to be one unde 
5* 47 ~ Objection dismissed—Objector’s remedy is b 

5012°(DB) Peal ‘ See Ibid ’ S 47 ’ AIR 1955 N U C (JRa 

8. Revision. 


O. 21, R. 58 — Dismissal of application und 
- Revision - Competency. See Ibid,: S. 115. A] 

1952 Ajmer 3. 

—O. 21 R. 53 - Revision of order under O. S 
K. 58 Validity On.er in revision becomes fin 

1962 X11 153 ’ S ' U5 ' 1962 (1) Cr L J 24H : A 


47 

-O. 21, Rr. 58 and 63 — Alternative remedy 

—Order under O. 21, R. 58, releasing property 
from attachment passed without jurisdiction - Revi¬ 
sion lies, even though the aggrieved party has alter¬ 
native remedy by way of suit under O. 21, R 63 See 
Ibid, S. 115. AIR 1962 All 9. 

-O. 21, R. 58 — Court must not grant relief not 

prayed for—Applicant under O. 21, R. 58 and S. 47, 
asking that the execution be dismissed-Court cannot 
order release of the amount attached, which relief 
had not been prayed for — Court granting relief not 
prayed for—ft is a case for revision under S 115 
AIR 1962 All 9 (11, 12) (Pt B) (Prs 13, 16) * 

-O 21, Rr. 58, 63, S. 115 - Word ‘conclusive’ in 

R. 63, meaning of, explained—Revision against order 

under O. 21, R. 58 is maintainable even though it is 
made ‘conclusive’ subject to decision in suit under 
O. 21, R. 63. AIR 1938 All 456 (FB) and AIR 193H 
All 47, Applied. AIR 1962 All 9 12, 13) (Pt D) 
(Prs 18, 20,21). ’ J 1 

—-O. 21, Rr. 58 and 63—Order on claim—Revision 
—If barred. 

r, T o h . e S r «o iS !? n that a ^ egular suit ma V be fi >ed under 
U. 21, R. 63 does not bar the consideration of (he 

proprietv of the decision by the Court below under 

S. llo of C. P. Code : AIR 1931 All 632. Foil 1900 

All VVR (HC) 63 : 1960 All L J 79. W 

—°. 21, Rr. 58 63- Scope - Petition under E. 38 
rejected for not being in proper form and for there 

being no verification—Remedy—Revision. 

Where a petition under O. 21, R. 58 is refected on 
the ground that it was not on proper form and that 
there was no verification, the Court is not entitled 
thereatler to consider the petition on merits. The 
petition in such a case cannot be said to have been 
considered on merits and therefore revision against it 
is maintainable and it cannot be said that the remedy 

(Pt U AHPr?) ^ ^ I960 Andh Pra 492 (493) 


O. 21, R. 58 — Petition under — Not in proper 
form—Procedure — Petition refected - Revision is 
maintainable —High Court Rules and Orders — 
(Andhra Pradesh) Civil Rules of Practice, R. 143 . 

Where an application under O. 21, R. 58is not in a 
prescribed form (Form No. 08; the Court can either 
reject the petition or return the petition or call for a 
petition on the proper form. 

C^Code £**5* inth ®. RuIe * °, f Practice or in the 
U I. Code that the rejection of the petition should 

necessarily be the result of a mistaken or improper or 

irregular adoption of the form prescribed for a neti 

tion or even when rules are not complied with. 

Where the Court, thinking that it has the only 
option of rejection, rejects the petition the order of 
rejection must be taken to have been passed with 
materia irregularity even though in exercise of its 
jurisdiction. AIR 1960 Andh Pra 492 (493) (Pt B) 

O. 21, R. 58 — Order under O 21 R 5H 
is revisable though alternative remedy’ under 6. 21, 

R. 63 is available — Burden to prove that nro 

perty was not Ijabte to attachment is on the objector' 
See Ibid, S. llo. 1963 M P L J (ISotes) 187. 

oIu’r^VJ 58 1 ° 63> S - 115 Application under 
O. 21 , H. 58, to release property from attachment on 

ground of sale prior to suit, allowed —Question of 

possession has to be decided-This can properly be 

done under R. 03 and not under S 115 Sre Ibid 

S. llo. AIR 1964 Pat 504. d ’ 

execiitinp oi-d^r (Ra * n a > r A l 5 p 1 >’ c a I) d i t y - C i v i | Court 
executing order of eviction by Controller under 

A t 194 U 7 i" g - ( r? Se Rent and Eviction) Contro) 

Act, 1947-Jurisdiction to entertain claim. 
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A civil Court executing an order of ejectment passed 
by the Controller under the Bihar Buildings (Lease, 
Bent and Eviction) Control Act, 1947, has jurisdic¬ 
tion to entertain a claim under O. 21, U. 58, C. P. 
Code. Since the order of the Controller is under S. 17 
oi the Bihar Buildings Control Act, executable as, if 
it were a civil Court decree, the relevant provisions of 
O. 2 L . P. Code (Rr. 5^ to 63 included) must be held 
to be applicable, there being no provision in the Act 
bailing the application of those provisions of the 
Code. The remedy of the party adversely affected by 
the order of the claim is to tile a suit under O. 21, 
R. 6'B ' . P. Code, and not an application to the High 
Court ::i revision, because the civil Court is exercis¬ 
ing a urisdiction vested in it in disposing of the 
claim proceeding. ILR 31 Pat 198 : AIR 1953 Pat 34 
(35; (Fr 3) (DB). 

ORDER 21, RULE 59, 


-0. 21. Rr. 59, 00 to 03—Attachment before judg¬ 
ment — Claim petition - Suit decreed —Disposal of 
claim petition subscquen'ly but before filing of execu¬ 
tion-petition dismissed as not pressed but without 
prejudice to rights of claimant — Suit to set aside 
order and for raising attachment —* Suit is not under 
O. 21, i\. 93 — Limitation for suit is not under Art. 11, 
but under Art. 120. See Ibid, O. 38, R. 5. AIR 1962 
Andh Pra 469. 


-O. 21, R. 59 — Scope of — Moveables in posses¬ 
sion of third party garnishee attached — Garnishee 
not producing moveables or their value — Abuse of 
process of Court — Power of Court to compel garni¬ 
shee tc do so under S. 151. See Ibid, S. 151. AIR 
1962 Andh-Pra 137. 


-Q. £1, Rr. 59, 5S — Some interest — Meaning of 

— Objector must be in possession on date of attach¬ 
ment — (Words and Phrases). See Ibid, O. 21, R. 58. 
AIR 1959 Bom 87. 


-O. 21, R. 59 — Nature and scope of inquiry — 

Attachment of decree obtzined by judgment-debtor — 
Claim by third party that he was entitled to attached 
decree — Question whether judgment*debtor was 
benamidar of objector in respect of attached decree 
cannot be gone into. See Ibid, O. 21, R. 58. AIR 1957 
Cal 72 (DB). 

-O. 21, R- 59 — Claimant not in possession — 

Right to object. 

The Rules nowhere state that a claimant must 
himself be in possession before he can succeed in his 
objection. On the other hand, O. 21, R. 59, Civil 
P. C , clearly puts that he will either have to prove 
that ha has some interest “or in the alternative” to 
prove that he was in possession of the property. AIR 
1952 Cal 332 (383) (Ft A) Prs 3, 4). 


-O. 21, Rr*59, 5S — Claim under R. 58 — Inves¬ 
tigation — Executing Court can go into questions of 
title. See Ibid, O 21, R. 58. AT 3 1962 Guj 319. 


-O. 21, Rr* 59 and 60—Applicability—Conditions. 

For the purposes of Rr. 59 and 60, the fact which 
the petitioner has to prove is either that he has an 
interest in the attached property or is in possession of 
the same— Obviously, therefore, even if the petitioner 
has an interest in the attached property he has a 
right to lead evidence — It is not necessary that he 
must be or claim to be in possession to do so ILR 
(1953) IIvd 164: AIR 1953 Hyd 193 (194) (Pr 2) 
(DB). 

-O. 21, Rr. 59, 00 to 63 — In claim petitions what 

the executive Court is concerned with is not the 
claimant’s interest, but the extent of the judgment- 
debtor’s interest in the property to be proceeded 
against in execution of the decree before it. See Ibid, 

O. 21 s R. 58. AIR 1963 Ker 236. 


O. 21, Rr. 59, 58 ami 60 — Auction purchaser of 
mortgaged property—\\ hether debtor entitled to benefit 
nuder Ac: depends on whether he has or has not under- 
uken liability of paying off mortgage — Sale of 
mortgaged property “Subject to mortgage” — When 
within mischief of exception 3 to S. 2 (1), Stated — 
Tests laid down. See Debt Laws — Orissa Money 
Lenders Act (3 of 1939), S. 10. AIR 1950 Orissa 6. 

O. 21, R. 59 — Application under O. 21, R. 58, 
to release property from attachment on ground of 
sale prior to suit, allowed — Question of possession 
has to oe decided —This can properly be done under 

R. 63. See Ibid, S. 115. AIR 1964 Pat 504. 

~0. 21, Rr. 59, 58 and 60 (Patna) — Application 
under R. 58 — Essentials to be proved — Rules 58 
and 59 must be read in context of R. 60. See Ibid. 
O. 21, R. 58. AIR 1960 Pat 425. 

-O. 21, R. 59 (Patna Amendments) — Scope — 

All property which was the subject matter of execu¬ 
tion proceedings. See Ibid, O. 21, R. 58. AIR 1958 
Pat 510. 

ORDER 21, RULE 60. 

O. 21, R. 60 Scope of — Moveables in posses¬ 
sion of third Party garnishee attached — Garnishee 
not producing moveables or their value — Abuse of 
process of Court — Power of Court to compel garni¬ 
shee to do so under S. 151. See I hid, S. 151. AIR 1962 
Andh Pra 137. 

-O. 21, R. 60 — Scope of — Subsistence of attach¬ 
ment before judgment —If bar to same property being 
sold in execution of decree obtained subsequent to 
attachment — Remedy of auction-purchaser at such a 
sale. See Ibid, S. 47. AIR 1961 Andh-Pra 298. 

-O. 21, R. 60 — Property in possession of third 

person — Bank advancing money to Government con¬ 
tractor for contract work — Power of attorney autho¬ 
rising Bank to demand and receive payment of bills 
for works done and deposit same in loan account of 
contractor — Construction — Charge against money 
collected whether created in Bank’s favour — Bills 
attached in execution of decree against contractor — 
Claim by Bank — Sustainability. See T. P. Act (1882), 

S. 130. AIR 1959 Assam 167 (DB). 

-O. 21, R. 60-Rules 59 to 60 of O. 21, Civil P. C. 

provide for a summary investigation of the claim 
preferred under R. 58. See Ibid, O. 21, R. 58. AIR 
1957 Cal 72 (DB). 

-O. 21, R. 60 — Claim under R. 58 — Deciding 

question of possession — Question of title whether 
could he gone into. See Ibid, O. 21, R. 58. AIR 1962 
Guj 319. 

-O. 21, R- 60 — For the purposes of Rr. 59 and 

60. the petitioner has to prove either that he has an 
interest in the attached property or in possession of it. 
See Ibid, O. 21, R. 59. ATR 1953 Hyd 193. 

-O. 21, R. 60 — Court dealing with objection 

under R. 58 finding that claimant (objector) is in 
possession — Order passed without further deciding 
whether possession of such person is in trust for or 
on behalf of judgment-debtor is defective. AIR 1939 
All 117, Rel. on. See Ibid, O. 21, R. 5S. AIR 1965 
Ker 145. 

-O. 21, R. 60 — Attachment of movables — Judg¬ 
ment-debtor found co-owner—Proper process — 
Attachment effected long ago — Total release at the 
stagp of second appeal held not fair. See Ibid, O. 21, 

R. 43. AIR 19** Ker 236. 

-O. 21, R. 60 — Attachment — Investigation of 

claim — Claim of mortgagee, See Ibid, O. 21, R. 58. 
AIR 1952 Kutch 39. 
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—O. 21, R. 60 (Pat) — Release of part of property 
from attachment — Validity. 

Under O. 21, R. 60, Civil P. C., as amended by 
Patna High Court, if the property is found partly 
belonging to the judgment-debtor and partly to the 
claimant, then the Court shall make an order releas¬ 
ing the property wholly or to such an extent as it 
thinks fit. Where there is no evidence as to what part 
belongs to the judgment-debtor himself in his per¬ 
sonal capacity and which part belongs to the 
■claimant, it is very difficult in terms of O. 21, R. 60, 
Civil P. C„ to release a part of the property attached. 
Therefore an order releasing the entire property from 
attachment in such a case is perfectly justified. (’58) 
24 Cut L T 330. 


R. 58 cannot be extended to cover decrees other than 
that objected. See Ibid, S. 64, Expl. AIR 1965 Punj 
206. 

ORDER 21, RULE 61 

-O. 21, Rr. 61, 58 to 63, O. 38, Rr. 5, 6, 8, 9, 10, 

11— Limitation Act (1908), Arts. 11 and 120— Attach¬ 
ment before judgment-Claim petition—Suit decreed 
—Disposal of claim petition subsequently but before 
fil ifig of execution—Petition dismissed as not pressed 
but without prejudice to rights of claimant — Suit to 
set aside order and for raising attachment—Suit is not 
under O. 21, R. 63 — Limitation for suit is not under 
Art. 11 but under Art. 120. See Ibid, O. 38, R, 5. AIR 
1962 Andh Pra 4G9. 


-O. 21, R. 60 — Application under O. 21, R. 58, to 

release property from attachment on ground of sale 
prior to suit, allowed—Question of possession has to 
be decided — This can properly be done under Rule. 
See Ibid, S. 115, AIR 1964 Pat 504. 

-O. 21, R. 60 (Pat) and O. 21, R. G3-Sale of land 

in execution of money decree—Purchase by decree- 
holder and decree entered as satisfied — Third 
persons obtaining decree under O. 21, R. 63 where¬ 
by their twelve annas share in land was released — 
Effect of, is not setting aside sale and decree never¬ 
theless remains satisfied—Fresh execution by decree- 
holder for realising balance amount without getting 
the sale set aside not maintainable—Fresh execution 
and consequent sale of judgment-debtors’ other pro¬ 
perty is null and void Limitation for setting aside 
fresh sale. 

Held, on facts; that the effect of the decree in tho 
suit instituted under O. 21, R. 63 of the Code by tho 
persons claiming twelve annas interest in the pro¬ 
perty sold on tho 7th of May, 1952, was not setting 
aside the sale, either in part or in whole. Nor had it 
the effect of reducing the amount for which the pro¬ 
perty was sold on 7-5-1962. The entire decree so long 
as the sale stood, remained satisfied even after the 
release of twelve annas share in the property sold and 
there was no outstanding decree to be executed, 
lienee, the permission given for execution of the 
decree for the balance of three-fourths amount was 
without jurisdiction and tho entire execution pro¬ 
ceedings were also null and void That being so the 
application filed by the judgment-debtor on the 22nd 
ot December, L938, within three years of the delivery 

of possession was within time. (SaIR 19'Q 8 C hi 
and AIR 1941 Pat 405, llel. on; AIR 1936 Pat 97 
(lb), Dist. AIR 1963 Pat 121 (124) (Pr 3). 


O. 21, Rr. 60, 58 and 59 tPatna) — Application 
under R. 53 Essentials to be proved—Rules 58 and 
59 must he read in context of R. 60. 

O. 21, Rr. 58 and 59, should be rtad in the context 
oi H. 60. It is clear from the language of R 60 that 
'he applicant must show in order to succeed in his 
application under U. 58 not only that ho had on the 
date of attachment some interest in the property in 

e property was in his posses¬ 
sion or of some other person in trust tor him or on 
his account. Possession of the property by the judg¬ 
ment-debtor cannot be deemed in the eye of law to bo 
m trust iOr the applicant who bad purchased the pro- 
Vn/?,Y J *1 auction sale before the date of attachment. 

L J R 358i AIR 1UG0 Pat 425 (420) (Pis 2, 3) 

O. 21, R. 60— (Patna Amendments) — Scope—All 
property which was the subject-matter of the execu- 

See Ibid, O. 21, R. 58. AIR 1958 


——O. 21, F. 61—Scope of—Moveables in possession 
of third party garnishee attached — Garnishee net 
producing moveables or their value—Abuse of process 
of Court — Power of Court to compel garnishee to do 
so under S. 151. See Ibid, S. 151. AIR 1962 Andh 
Pra 137. 

——O. 21, R. 61 — Scope of—Subsistence of attach¬ 
ment before judgment- if bar to same property being 
sold in execution of decree obtained subsequent to 
attachment — Objection under O. 21, R. 58 by the 
auction-purchaser at such a sale — Maintainability — 
Proper remedy. See Ibid, S. 47. AIR 1961 Andh 
Pra 298. 


-—O. 21, R. 61 — Scope—Question of title—Power 
of Court. 

In order to dismiss the claim of the objector under 
O. 21, R. 61, it is not sufficient for the Court merely 
to hold that the property was in possession of the 
judgment-debtor, but it is further necessary for it to 
hold that the judgment-debtor was in possession of 
the property as his own and not on account of any 
other person. While therefore possession is no doubt 
the main question for determination, the question of 
title may have to be gone into in order to ascertain 
that the nature of the possession was such as con¬ 
templated by the rule i. e., possession of the judg¬ 
ment debtor as his own property and not on account 
of any other person. There is nothing in the rule in 
question debarring the C >uit deciding an objection 
under O 21. R. 58, from going into the question of 
title, provided »t does so only incidentally for deter¬ 
mining the main question ot possession. Nor would 
any party be prejudiced thereby, for the question of 
title being only incidentally and not directly and 
substantially in issue any decision on that question 
would not operate as res judicata in any future pro¬ 
ceedings between the parties. 

So long therefore as the Court deciding the objec¬ 
tion has complied with the above provision, even 
though in doing so he may have arrived at erroneous 
findings, it cannot be said to have acted with material 
irregularity in the exercise of its jurisdiction; and 
there would therefore be no ground for interference 
by the High Court in revision. A I R 1944 Pat 242 
Rel. on. AIR 1953 Him Pra 49 (Pr 3). 

‘ 0.21, R. 01 Attachment— Investigation of claim 

— Claim of mortgagee - Mortgagee in possession — 
Effect. See Ibid, O. 21, R. 58. AIR 1952 Kutch 39. 


— O. 21, R. 61 Application under O. 21, R. 58, to 
release property from attachment on ground of sale 
prior to suit, allowed-Question of possession has to 
be decided -This can properly be done under R w 
See Ibid, S. 115. AIR 1964 Pat 504. * 


ORDER 21, RULE 62 


O. -1, R. 60 — No provision in Rr. 58 and 60 of 
o-t 1 corresponding to the Explanation of S. 64 of 
c ode lienee order passed on objections under O. 21, 
[Vol. 3.] Fn.D./4. 


O* 21, R. 62 Property in possession of iisufruc 
tuary mortgagee — Attachment can continue 
equity of redemption. 


on 
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\\ here the property sought to be attached in execu- 
tion oi a decree is in possession of a usufructuary 
mortgagee, the property as such cannot be attached 
since the mortgagee cannot be said to be in posses- 
sion of the property as a trustee for the judgment- 
debtor. But the decree holder is not precluded from 
attaching the interest of the judgment-debtor in the 
property, which is the equity of redemption. The 
attachment can continue on the equity of redemption, 
but not on the property which is the subject of usu¬ 
fructuary mortgage. 10 Bom L R 100, A I R 1925 Cal 
296, A I R 1927 Pat 51, A I R 1922 Pat 408 (1) AIR 
1922 Pat 408; AIR 1942 Pat 406, A I R 1925 Cal 296, 

S e ‘ ,£o\l 19 ^ 4 ) 2 Andh W R 492 : AIR 1965 Andh 
Tra 15S (Pr C) (DB). 


8. Consequential relief, if and when should be 
asked. 

9. Suit not necessary if property is released from 
attachment. 

10. Other remedies open to a claimant or objector. 

11. Limitation. 

12. Subject to the result of tie suit, the order is 
conclusive. 

13. Property in respect of which the order is con¬ 
clusive. 

14. Burden of proof in a suit under this rule. 

lo. Defence of fraudulent transfer by the judgment- 
debtor. 


-O. 21, R, 62—Scope of—Moveables in possession 16* Jurisdiction. 

of third party garnishee attached — Garnishee not 17. Court.fee. 

producing moveables or their value — Abuse of pro- iq rn<t< 

cess of Court Power of Court to compel garnishee 
to do so. See Ibid, S. 151. AIR 1962 Andh Pra 137. 


1. Scope. 


6* 21, Rr. 62 and 63 and S. 115 — Order under 
B« 62 Court denying advantage of summary 
remedy—Revision. 

Ordinarily where a party is aggrieved by an order 
under O. 21, R. 62 he should be left to have recourse 
to a regular suit for the purpose of getting his griev¬ 
ance redressed. But where a decree-holder is prac¬ 
tically denied the advantage of a summary remedy 
the High Court will not refuse to interfere in revision 
merely on the ground that the remedy by way of suit 
is open to him. AIR 1955 NUC (Madh Bha) 3027. 

-O. 21, Rr. 62, 66, 94 — Sale certificate stating 

that properties were sold subject to mortgage — Pur¬ 
chaser is not precluded from contesting binding 
nature of mortgage — (Evidence Act (1872), S. 115). 
See Ibid, O. 21, lb 94. AIR 1956 Mad 634. 

-O. 21, B. 62 — Scope — Order for sale “subject 

to mortgage”—Construction—Effect. 

Whether the order of an executing Court for a sale 
of the proclaimed property “subject to mortgage” is 
an administrative one not having the effect of selling 
the property subject to the mortgage under 0.21, R. 62, 
or one selling with notice of the mortgage under 
O. 21, R. 66 is a question of construction of the order 
and always depends upon whether the existence of 
the mortgage and the amount due under it have been 
judicially determined and whether what was seized 
by the executing Court and ultimately sold was only 
the equity of redemption. The test is whether the 
matter has been judicially determined as between 
the parties then before the Court; and although a 
third party shall stand out of it as in the case of any 
other order of Court, neither the parties to the order 
themselves nor those deriving interest from them can 
plead that they are not bound Dy that order. AIR 1927 
All 593 ; AIR 1920 Cal 354; 10 C L J 150 ; AIR 1920 
Mad 191; A I R 1931 Rang 310; A 1 R 1932 Lah 56, 
Rel.on. ILR (1949) Cut 351: AIR 1950 Orissa 6 (17, 
18) (Pt B) (Prs 28, 31) (DB). 

ORDER 21, RULE 63 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 63.) 

1. Scope. 

2. “The party against whom an order is made.” 

3. Order dismissing claim for default. 

4. Order refusing to investigate. 

5. Attachment before judgment. 

6. “May institute a suit to establish the right 
which he claims.” 

7. Parties. 


-O. 21, R. 63—Scope—Suit not filed — Eilect. See 

Ibid S. 11. AIR 1954 All 770 (DB). 

-O. 21, R. 63 — Applicability — Order of stay — 

Mere filing of suit to vacate certain order does not 
operate as stay. See Limitation Act (1908), S. 15. AIR 
1964 Andh Pra 13. 

-O. 21, R. 63—Claim under O. 21, R. 58—Interest 

of claimant in property — Extent of — Person having 
prior agreement for sale in his favour — Payment of 
portion of consideration — Interest sufficient for pre¬ 
ferring claim. See Ibid, O. 21, R. 58. (1964) 1 Audb 
W R 300. 

-0.21, R. 63—Assignee of decree-holder not 

applying to Court for recognition under O. 21, R. 16 

— Subsequent attachment of decree of decree-holder 
—Assignor—Objection by assignee dismissed— Claim 
suit by him — Suit cannot be treated as application 
under O. 21, R. 16. (1962) 1 Andh L T 375 : (1962) 2 
Andh W R 65 : AIR 1962 Andh Pra 497 (499) (Pt A) 
'Pr 35) (DB). 

-O. 21, R. 63 — Attachment before judgment of 

movables in possession cf third party garnishee 
attached—Claim petition under O. 38, R. 8 dismissed 

— Applicability of O. 21, Rr. 58 to 63 — Suit under 
O. 21, R. 63 not filed—Breach of prohibitory order 
by sale of attached property—Garnishee not produc¬ 
ing moveables or their value — Abuse of process of 
Court — Power of Court to compel garnishee to do so 
under S. 151. See Ibid, S. 151. AIR 1962 Andh Pra 137- 

-O. 21. R. 63—Applicability — Decree in contra¬ 
vention of S. 31, Nair Act—If void—If binds tarwad 

— Attachment in execution—Claim petition filed by 
member rejected—Failure to bring suit under O. 21, 
R. 63 within time—If bar to fresh suit. 

A decree obtained against a member of a tarwad 
against the provisions of S. 31, Nair Act is null and 
void so far as the tarwad and its properties are con¬ 
cerned and even proceedings in execution of such 
decree are also null and void. AIR 1954 Trav-Co 
60 (FB), Foil. 

Hence, an attachment of tarwad properties in exe¬ 
cution of such decree would also be null and void 
and there would be no attachment in law in respect 
of which a claim could or should be made Even if a 
claim petition under O. 21, R. 58 is made by another 
member of the tarwad and is rejected, it is absolutely 
of no consequence in law and the failure of the 
claimant to bring a declaratory suit under O. 21, 
B. 63, Civil P. C., would not operate as a bar undeu 
O. 21, R. 63, Civil P. C., A I B 1928 P C 139, Applied. 
1960 Ker L J 396 : 1960 Ker L T 519 : AIR I960 Ker 
332 (334, 335) (Prs 17, 21, 22). 
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O. 21. R» 63 — Objection by party to suit that 
property is not liable to sale — Objection falls under 
S. 47 and not under O. 21, R. 58 — Suit under O. 21, 
R. 63 is not tenable — Limitation for objection. See 
Ibid, S. 47. AIR 1960 Madh Pra 76 (DB). 

-O. 21, R. 63— Auction-purchaser depositing sale 

price’'— Court confirming auction sale and rejecting 
objection under O. 21, R. 58 by third party — Court 
bound to pay decretal amount to decree-holder and 
cannot withhold payment merely because objector 
had filed suit under O. 21, R. 63, Civil P. C. 1965 
M P L J (Notes) 43. 

O. 21, R. 63 — Banking Companies Act (1949), 


S. 45-B—‘Claim made by or against a banking company 
in liquidation 1 — Includes suit under O. 21, R. 63 
Civil P. C. but not objection under O. 21, R. 58 
C. P. C. —Decree in favour of Banking Company in 
liquidation —Execution —Claim petition under O. 21 
R. 58—S. 45-B does not apply and court executing 
decree has jurisdiction to entertain it — See Banking 
Companies Act (1949), S. 45-B. (1962) 1 M L J 251 : 
74 Mad L W 698. 

-O. 21, R. 63 — Representative — Purchaser from 

judgment-debtor —Objection by, upheld — Suit under 
O. 21. R. 63—Not maintainable as he is representative 
of judgment-debtor — Proper remedv is by way of 
appeal — See Ibid, S. 47. AIR 1955 N U C (Mad) 
4529 (DB). 

-0.21, R. 63 —Suit under-Nature of—Doctrine of 

lis pendens—Applicability -T. P. Act (1882), S. 52. 

A suit under O. 21, R. 63 is not in essence an origi¬ 
nal suit but merely a continuation of the proceedings 
in a claim petition and hence all alienations during 
the continuance of the proceedings originated by 
claim petition till disposal of suit under O. 21, R. 03 
are affected by the doctrine of lis pendens. Where the 
auction sale takes place after the rejection of objec¬ 
tion under O 21, R. 58 but before the institution of 
suit under O. 21, R. 63 it would be affected by the 
doctrine of lis pendens which applies to auction sales 
ahso. 1951 Nag L J 175 : ILR (1951) Nag 241 : AIR 
1951 Nag 194 (197) (Ft C) (Prs 18, 19). 

O. 21, R. 63 Scope — R. 103— Distinction— See 
Limitation Act (1908), Art. 11. A I R 1959 Orissa 65 
(DB). 

—O. 21, R. 63— Application under O. 21, R. 58, to 
release property from attachment on ground of sale 
prior to suit, allowed — Question of possession has to 
be decided— This can properly be done under R. 03 
-See Ibid, S. 115. A I R 1964 Pat 504. 

—j—O. 21, Rr. 63 and 58 — Application under R. 58 
ilied after sale—Court has no jurisdiction to decide 
claim — Dismissal of application — No bar to clai¬ 
mants’ objection to delivery of possession. 

An executing Court has no jurisdiction to entertain 
and decide the claim on an application for releasing 
the properties from attachment under 0.21, R. 58 
a ter the sale has taken place because the sale ipso 
lacto determines the attachment : A I R 1924 Pat 76 
a V d ^ 1937 Cal 390, Rel. on. Hence the dismissal 
ol such an application does not operate as a bar under 
J. 21, R. -3 against the claimant raising subsequently 
an objection to the passing of an order for delivery of 
possession. AIR 1952 Pat 275, Rel. on. 1962 B L J R 
291 t AIR 1962 Pat 403 (404) (Ft A) (Fr 4) (DB). 

n flP’r Applicability — Suit under O. 21, 

Hff m r/^(?on dv o nlage °* S * 53 “ A to Pon¬ 

tiff —See T. P. Act (1882’, S. 53-A. AIR 1964 Raj 11. 

—°. 21, R. 63— Applicability — Order dismissing 
claim (or default -Rule 63 still applies. 


In S. 283 of the old Code of Civil Procedure, cor¬ 
responding to O. 21, R. 03 the wording was similar 
to that of O. 21, R. 103. The effect of the change in 
1908 in the wording of O. 21, R- 63 is to make the 
rule applicable even to orders passed without investi¬ 
gation into the merits of the claim. 1956 Ker L T 
766 : ILR (1956) Trav.-Co 1012: AIR 1957 Trav-Co. 
171 (173) (Pt B) (Pr 5) (DB). 

—O. 21, R. 63 — Applicability — Claim to debt 
attached in execution—See Ibid, O. 21, R. 58. AIR 

1954 Trav-Co 248. 

2. “The Party against whom an order 

is made.” 

• —O. 21, R. 63—Applicability—Order refusing to 
investigate. 

There seems to be no reason for excluding an order 
under R.58 summarily dismissing an application from 
the scope of the words “the party against whom an 
order is made 1 ’. Thus an order summarily rejecting an 
objection under 0.21, R.58 on the ground that it had 
been designedly or unnecessarily delayed is an order 
contemplated under O. 21, R. 63. 

(Per Agarwalla, J.) : —‘Left to myself I would have 
held that the defence in the present case was not bar¬ 
red by O. 21, R. 63, but all the decisions on this point 
in cases in which the objection has been expressly 
dismissed or rejected under O. 21, R. 58 are all unani¬ 
mous in laying down that such an order is covered by 
O. 21, R. 63, and my Lord the Chief Justice and my 
brother Bhargava, J., are also of the same opinion. I, 
therefore, consider it unnecessary to differ. But 1 must 
make it clear that the present decision is not intended 
to cover cases in which no order of dismissal has 
been made under O. 21, R. 58, but the proper order 
which should be made under that rule has been made. 
For instance, an order merely saying that ‘the claim 
will not be investigated because *it has been unneces¬ 
sarily and designedly delayed’, or simply saying ‘file’ 
or orders to similar effect will not be held to be con- 
elusive’. A I R 1938 All 542 Overruled. Mt. Aziz 

v - Sardar Singh. ILR (1955) 1 All 446 : 
19o5 All L J 61 : 1955 All VV R (II C) 145 : (S) A I R 

1955 All 241 (243, 244, 247) (Pt A) (Prs 8, 25) (FB). 

—-O. 21, R. 63—Claim under O. 21, R.58 rejected 
under proviso to the rule on ground that it was un¬ 
necessarily delayed — The unsuccessful claimant 
comes within the words 'party against whom the order 

\ S T 13 ,,/ - 0rder comes within O. 21 R. 63 read with 
Art. 11, Lim. Act. AIR 1960 Pat 80 (81) (Pr 1) (DB). 

3. Order dismissing claim for default. 

- 0. 21 , R- 63—Applicability—Claim petition not 

pressed Dismissal — Failure to sue— Effect. 

If a claim petition under O. 21, R. 58 is not pressed 
and is dismissed without obtaining the permission of 
the court to withdraw it without prejudice to the 
rights of the petitioner, the dismissal would amount 
to an aciverse order within the meaning of O. 21, 
R. 63 and when suen order is not set aside by filing a 

n 111 ^’., I '?i, 0 . ne year ’ as contemplated under O. 21, 
R. 63 it will become conclusive and the same claim 

* a i , b o e » a . gl ^ ted again - AIR 1942 Mad 41 (FB) and 
AiR m8 Mad 693 (1), Foil,; AIR 1935 Mad 328, held 

T| US FRl dee ro- d “ f °.. be i°,7x rulccI by AIR 1942 Mad 
(146 147) ml) K, W N 283 ; A! “ 1985 M*J 


7~ P:r 21 .-, R< 63-Applicubility■ - Claim dismissed 
for default—Failure tosue—Effect of. 

Where a claim petition is dismissed for 'default 
without investigation nothing comes in the way of 
the claimant or any person under him laying claim to 

ed otto 0 ' contending that the claimanf contTnu- 
ed to bo the owner of the property till the time of 
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his death in spite of the claimant’s failure to get the 
order in the claim case set aside. 32 Mys L J 204 : 

ILR (1933) Mys 530 : AIR 1954 Mysore 142 (143) 
(Ft Bi (Pr 3). 


on the objections to the property being liable to be 
attached before judgment, it must be deemed to have 
been decided against him and the provisions of O. 21 
R. 63 were attracted. 


—O. 21. R. G3—-Petition under O. 21, R. 58 dismiss¬ 
ed for non-prosecution — Remedy is under O. 21, 
R. 63 and not petition for restoration under S. 151. 
See Ibid, O. 21, R. 58. (1959) 1 Orissa J D 623. 

-O. 21, R. 63—Second application in respect of 

same property, when first application has been dis¬ 
missed, even though the dismissal is for default and 
not on merits, is not maintainable. See Ibid, O. 21, 
R. 58, AIR 1953 Pat 223. 

4. Order refusing to investigate. 

--O. 21, Pr. 63,58, S. 115—Petition under R. 58 

rejected tor not being in proper form and for there 
being no verification—Remedy is not by proceeding 
under R. 63 but by revision. See Ibid, O. 21, R. 58. 
AIR I960 Ar.dh Pra 492. 

-—O. 21, R. 63—Applicability — Suit to establish 
the right claimed—Failure to institute—Effect. 

Where the position, on the facts of the case was 
that there was a proceeding for the execution of a 
decree for rent which was, in law, a money decree 
and to which the piovbions of Chapter 14 of the 
Bengal Tenano Act were not applicable and the 
claimant himself thought so and made an application 
expressly under O. 21, R. 58 that was one made under 
the Code and could be dismissed only under the 
Code. Therefore when the Court decided that the 
application under O. 21 R. 58 was barred by S. 170 
of the Bengal Tenancv Act it made a wrong decision. 
Whatever the reasons it mig 1 t have given, the fact 
remained that it dismissed an application which was 
an application under O. 21, R* 58 and if thero was a 
dismissal there was disallowance of the claim under 
1L 60. Therefore R. 63 was attracted. There was an 
order under the Code against the claimant in respect 
of his claim to the property and his objection to its 
attachment which attrac e I Art. 11 of rhp Limitation 
Act. 58 Cal W N 7S: AIR 1954 Cal 389 (392, (Ft B) 
(Pr 14) (DB). 

5. Attachment before judgment. 

——0. 21, R. 63 — Applicability — Order on objec¬ 
tions to attachment before judgment. 

In a suit by a Bank B against Q and B, father a ad 
son carrying on business, B got an attachment before 
judgment of certaiu property as belonging to Q and 
R and that R was a guarantor of Q the person on ebb 
ed to B. O ejections were preferred by R that the pro¬ 
perty exclusively bclonge to him but it was not none 
into and the claim was rejected. The suit was decreed 
against Q only and R was not found to be a guaran¬ 
tor as alleged. The petition for execution of the decree 
by iale of the attached property was objected to 
under S. 47, C. P Code, by R and it was he’d that it 
was not liable to be sold as the same was the property 
of R and an order for return of the property to U was 
also made. B filed an appeal against the order 

Held, O. 21, R 63 applies also to orders on cla ; ms 
preferred to property attached before judgment. AIR 
19IS Mad 26 and AIR 1915 All 275, Rel. or. 

The only dilferei.ee is that objections can bo pre¬ 
ferred under O. 38, R. 8 even by a paity while an 
objection under O. 21, R. 58 cannot be made by a 
party except when he holds it for another and the 
decision is final unless set aside by a suit within tho 
period of limitation. 

If the point as to the exclusive rights of R to tho 
attached property was not determined in the decision 


\v lisre sucii an order is not set aside within one 
year under Ait. 11 of the Limitation Act the order 
under O. 38, It. 8 dismissing the objections became 
final and cannot be questioned. 1952 All L I 745 s 
AIR 1953 All 452 (454) (Prs 11, 12) (DB). J 


O. 21. R. 63 — Attachment before judgment — 
Claim petition — Suit decreed-Disposal of claim 
petition subsequently but before filing of execution — 
Petition dismissed as not pressed but without preju¬ 
dice to rights of claimant-Suit to set aside order and 
for raising attachment—Suit is not under O. 21, R. 63. 
See Ibid, O. 38, R. 5. AIR 1962 Andh Pra 469. 


——O. 21, R. 63-— Attachment before judgment — 
Objection by third party to such attachment-Objec- 
tion allowed — Order allowing objection not appeal- 
a Die under O. 43, R. 1 (q) — Suit maintainable under 
O. 21, R. 63. See Ibid, O. 38, R. 6. AIR 1961 A P 385 
(DB). 


O. 21, R. 63 and O. 38, Rr. 6 and 8—Scope of 


Order upholding objection of claimant that property 
in dispute belongs to claimant and not to judgment- 
debtor—Suit to set aside —If competent. 

Tho expression ‘ where the defendant shows such 
cause” in sub-rule (2) of rulo 6 of Order 38, Civil 
Procedure Code, can have relevancy only to the 
‘cause’ contemplated by sub-rule (1) of the said rule, 
namely. “ \hy the defendant should not furnish secu¬ 
rity,” and has nothing to do with tho 'cause’ shown 
by a third party against the attachment of property, 
by setting up title to the property in himself or her¬ 
self. It is noticeable from O. 38 R. 8, Civil Procedure 
Code, that the machinery set up under the Code for 
the investigation of claims is attracted to enquiries 
under O. 38, R. 8. All the rules bearing on investiga. 
tion of claims and objections including R. 63 : of 0.21 
govern the enquiries under O. 38, R. 8, and an order 
on a claim petition can be assailed by means of a 
separate suit instituted within the period of limitation. 
The order on the claim petition being not a final one, 
th e only way by which the aggrieved party could 
avoid that order is by instituting a suit under O. 21, 
R. G3. If he docs not have recourse to O. 21, R. 63, 
the order becomes final and he would be precluded 
from attacking it in subsequent proceedings. AIR 1918 
Mad 26 (FB) and AIR 1937 All 635, Rel. on. ILR 
(1961) 1 Andh Pra 26 : (1961) 1 Andh W R 209 : 
A I R 1961 Andh Pra 385 (3S7) : (Prs 14, 15, 16) 
(DB). 

- O. 21, R. 63—Attachment by A befare judgment 
— Subsequent sale of attached property in execution 
of another decree—Property again put up for sale in 
execution of A’s decree — Objection under O. 21, 
R. 58 by auction purchaser — Maintainability — Pro¬ 
per remedy. See Ibid, S. 47. AIR 1961 Andh Pra 29S 
(DB). 

O. 21, R. 63 —Attachment before judgment — 
Attachment set aside — Provisions of O. 38, R. 8 and 
O 21, R 63 are attracted, See Ibid, O. 38, R. 5. AIR 

TO nx IS OQC 


- O. 21, R 63—Applicability—Order on claim in 
attachment before judgment. 

Order 21, R. 63 also applies to orders passed on 
claims preferred to property attachedjbefore judg¬ 
ment. 4 Mys C C R 140, 51 Mys HCR 448, AIR 1931 
Rang 183, AIR 1918 Mad 26 (1 B) and AIR 1945 Cal 
449, Foil. 32 Mvs I, J 184: ILR (1953) Mys 40S : 
AIR 195 t Mys 39 (40) (Ft A) (Pr 0) (DB). 
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6. “May institute a suit to establish 
the right which he claims.” 

—O. 21, Rr. 63, 49 — Respective scope — Bid at 
auction by partner on behalf of partnership — Part of 
sale price paid by partner and balance by partnership 
firm — Money decree against partner in individual 
capacity—Attachment and sale of property in execu¬ 
tion— Validity—Suit to set aside attachment and sale 
by firm—Maintainability—Decree-holder’s failure to 
conform to O. 21, R. 49 — Effect. See Ibid, O. 21, 
R. 49. (1964) 1 Andh VV R 300. 

-O. 21, Rr. 63, 16, 5S—Assignee of decree-holder 

not applying to Court for recognition under O. 22, 
R. 10 — Subsequent attachment of decree of decree- 
holder—Assignor—Objection by assignee dismissed— 
Claim suit by him—Suit cannot be treated as applica¬ 
tion under O. 21, R. 10. See Ibid, O. 21, R. 10. AIR 

1962 Andh Pra 497. 

-O. 21 R. 63 — Dismissal of claim suit under 

O. 21, R. 63—If bar to the filing of another suit for 
setting aside the sale in execution proceedings. 

Where a suit was brought to set aside the sale held 
in exeoutnn proceedings, which sale took place after 
the dismissal of the claim petition as well as the suit 
filed under O. 21, R. 03, Civil Procedure Code, to set 
aside the order made in the claim petition. 

Held, that the dismissal of the suit under O. 21, 
R. 03, Civil Procedure Code* filed by the plaintiff was 
a bar to the presenting of the present claim (suit). 

In order to prove that a person has a right to the 
properly in dispute and that it is, therefore, not liable 
to attachment, consideration of his title as well as 
possession will be relevant. The two questions cannot 
be separated one from the other. AIK 1936 Mad 971; 
AIR 1948 Mad 36; (1888) L ft 15 I A 123; 15 Cal 521 
(PC), Relied on; AIR 1944 Bom 50, Dist. (1953)2 
Andh VV R 407 : AIR 1959 Andh Pra ITS (180) (Prs 
8 , 9) (DB). 

“—Os 21, R. 63 — Declaratory relief—When can be 
given—Expression Tight as to any property’—Scope 
°f — Right to attach property under provisions of 
C. P. Code — Nature of — Suit for declaration that 
plaintiff has right to attach certain immovable pro¬ 
perty in execution of his decree—Suit held is main¬ 
tainable. See Specific Relief Act (1877), S. 42. AIR 

1963 Guj 276. 

-0. 21, R. 63—Claim under R. 58—Investigation- 

Executing Court can go into questions of title. See 
Ibid, O. 21, II. 58. AIR 19G2 Guj 319. 

-—O. 21, R. 63—Sham transfers — Suit under O. 21, 
R. 63 and S. 42, Specific Relief Act is maintainable 
by creditor — See T. P. Act (1882),'S. 53. AIR 1965 
Kcr 238. 

O. 21, R. 63 — Recovery of tax under S. 40, I. T. 
Act ■ Powers of Collector — Property in name of 
person other than defaulter — Effect — Remedies of 
holder of property. See Income-tax Act (1922), S. 40. 
AIR 1957 Mad 376 (DB). 

O. 21, R. 63—Scope of suit under. 

a , S ”R brought by a claimant under O. 21, R. 03, 

u ^ Sir' an attachment, the genuineness or 

the debt for which a decree has already been passed 
cannot be investigated. When a person obtains a 
decree and in execution thereof attaches some pro¬ 
perty it is open to the person interested in the pro¬ 
perty to file a claim petition under O. 21, R. 58 and 
if such claim is negatived, he can file a suit “to 
establish the right which he claims to the property 
in dispute”. Now this right which he claims may be 
an absolute right to the property or it may be a mere 
limited right. Under O. 21, R. 63, it is only this 


particular right which the claimant seeks to the 
roperty that can be investigated and the decree- 
older cannot be required to prove that tho debt in 
respect of which he has obtained the decree is 
genuine one. 

There is nothing to prevent a defeated claimant 
from filing a comprehensive suit including a prayer 
for a specific declaration that the debt sued on and 
the decree obtained thereon are not binding on him 
being sham and collusive and intended to defraud 
him and deprive him of the property he had pur¬ 
chased. W’here there is no prayer for an explicit 
declaration of this nature and the scope of the suit is 
limited to the matters outlined in O. 21, R. 63 C. P. 
Code, the question of the genuineness of the debt and 
decree cannot begone into. AIR 1955 N U C (Mad) 
2425. 

-O. 21, Rr. 63,58 and Ss. 26, 80—Suit under R. 63 

— Notice under S. 80 is not necessary — Words and 
Phrases—Suit—Meaning. 

The word ‘suit* is not defined in the Code or in 
the General Clauses Act, and in fact it has got diffe¬ 
rent meanings in different statutes according to the 
context. Therefore, the mere form of the proceeding 
will not be decisive on the question as to whether 
the proceeding is ia reality a suit within the meaning 
of the word used in a particular statute. According 
to S. 20 of the Code, a suit is essentially a proceeding 
taken in a Court of original jurisdiction. Necessarily, 
therefore, in no case the word ‘ suit” as used in S. 20 
can include any proceeding >in the course of a suit 
nor proceedings arising from the suit and continued 
in a higher Court like appeal from a interlocutory 
order or final order passed in the suit. The word 
‘suit’ as used in S. 80 of the Code shall be read as 
having the same import and meaning, as it has in S. 20. 

Viewed in this light and on considering tho terms 
of S. 80, it is clear that a suit framed under O. 21, 
R. 6'3 of the Code is not a suit within the meaning of 
that word as used in S. 80. as such the requirements 
of notice as laid down thereunder are not necessary 
to be complied with in such a suit. That is a suit 
which is, in essence, in the nature of a review or 
appeal of an order passed in proceeding under O. 21, 
R. 58 and in any case the cause of action in such a 
suit is not based on any act purporting to be done 
by any public officer in his official capacity as 
required under S. 80, but is based on an order passed 
by Court under O. 21, R 58 of the Code: 35 I A 22 
and AIR 1942 Cal 180 ancl AIR 1965 All 154, Rel. on,; 
Case law Referred; AIR 1939 Nag 232 and AIR 1941 
Lah 392, Disting. ILR (1965) Cut 457 : SI Cut L T 
1140. 

—;—O. 21, R. 63—Suit by decree-holder to establish 
right to attach property — Possession of judgment- 
debtor on date of attachment — If conclusive — 
Proof of subsisting title of judgment-debtor — 
Necessity. 

A suit under R. 63 of O. 21, is a suit to establish 
a right to attach the judgment-debtor’s property. Tho 
suit is brought not to set aside the order made under 
R. 60 but to establish the validity of the attachment 
itself. Therefore, it would not be enough merely to 
show that the judgment-debtors, and not the 
claimants, weie in possession at the date of attach¬ 
ment. In such a suit the possession of the judgment- 
debtor or of the claimant, though material, is not 
conclusive. What is conclusive is the title of one or 
the other to the attached property. AIR 1945 Pat 485 
and AIR 1942 Cal 386, Rel. on; AIR 1952 Pat 314, 
Dist. ILR 39 Pat S02 : 1960 B L J R 658 i AIR 1961 
Pat 34 (36) (Pr 10) (DB). 

-0.21, R. 63 — Suit under, against Collector- 

Omission to give notice — Effect. See Ibid, S. 80. AIR 
1959 Punj 413* 
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7# Parties. 

”“0» 21, R> 63 — Parties to suit — Suit by decree- 
holder against successful claimant — Judgment- 
debtor, if a necessary party. 

It cannot be said that to a suit by a decree-holder 
against a successful claimant under R. 63 of O. 21, 

P, Code, the judgment debtor is not a necessary 

party. 1950 A M L J 54 : AIR 1951 Ajmer 27 (28) 
(Pt A) (Prs 2, 3). 

® ~0. 21, R. 63— Frame of suit—Sale to defraud 
creditors — No creditor apart from the plaintiff — 
Maintainability of suit as framed. 

Where in a suit framed under O. 21, R. 63, C. P. 
Code, it is found that the sale was with a view to 
defraud creditors but that the plaintiff was the only 
creditor, the suit as framed 'cannot b 9 said to be 
incompetent. Fazl-ul-Rahim Khan v. Nawal Kishore, 
1952 All L I 101 : 1952 A W R (H C) 129i AIR 1952 
All 226 (227) (Fr 2) (FB). 

-O. 21, R. 63 —Suit under — Scope— Suit fil»d in 

representative capacity — Relief against fraudulent 
transfer—Not outside the scope of the suit—Transfer 
of Property Act (1SS2), S. 53. 

The plaintiff, in execution of his money decree 
against tne manager of a joint Hindu family, sought 
to attach the properties in the hands of the son. One 
of the sons claimed title to the property on the basis 
of a partition decree obtained during the pendency of 
the execution proceedings. His claim having been 
allowed the plaintifl filed a suit under O. 21," R. 83, 
Civil P. C. alleging that this partition decree was 
fraudulent and was obtained to defeat the creditors. 

The suit was purported to be filed in representative 
capacity : 

Held, that the claim regarding fraudulent transfer 
was not outside the scope of the claim suit and could 
be enquired therein. AIR 1940 Mad 789, Foil.; AIR 
1944 Mad 381 and AIR 1947 Mad 203, Rel. on. ILR 
(1963) Andh Pra 403: (1962) 1 An L T 262: (1962) 1 
Andh W R 186 : AIR 1963 Andh Pra 6 (7) (Prs 13, 
18) (DB). 1 

-O. 21, R. 63—Suit under — Frame of —- If repre¬ 
sentative suit. See Ibid, 0.1, R. 8- (1959) 1 Andh 
VV R 72 : AIR 1959 Andh Pra 280 (DB). 

0.21, R. 63 — Suit under, instituted prior to 
amendment of S. 53, T. P. Act — Whether should 
be in representative capacity — (T. P. Act (1SS2).- 
S. 53). 

It was not necessary for a creditor to file a suit 
under O. 21, R. 63, in a representative capacity, 
before S. 53, T. P. Act was amended. (1959) 1 Andh 
W R 72 : 1958 Andh L T 938 : AIR 1959 Andh Pra 
280 (284) (Pt D) (Pr 14) (DB). 

-O. 21, R. 63 — Transfer made during claim pro¬ 
ceedings — Lis pendens. See Transfer of Property 
Act (1882), S. 32. (1957) 1 Andh W R 285. 

-O. 21, R. 63, O. 1, R.S —Suit under O. 21, R. 63 

— Allegations that deed of assignment was in fraud 
of creditors — Principles of S. 53, T. P. Act relied 
on—Suit must be representative one under O. 1, R. 8. 

Under O. 21, R. 63, suit may be filed on various 
grounds. It may be contended that a particular docu¬ 
ment is a sham one or it may be contended, that the 
document was executed for defeating the creditors of 
the debtor. In the latter case, the plaintiff seeking to 
set aside an order passed in execution is relying on 
the principle embodied in S. 53 of the Transfer of 
Property Act for the purposes of achieving the end of 
having the order vacated. If the plaintiff has to rely 
on the principles embodied in S. 53, the action must 
6e a representative one, on behalf of the body of 
creditors and after complying with the provisions of 
O. 1, R. 8. ILR 32 Cal 198 (PC) and AIR 1940 Mad 


789 and A I R 1943 Mad 531 and A I R 1955 Madh 

AIR 1934 Rang 332 and AIR 1930 Cal 
783, Foil.; AIR 1940 All 72 and AIR 1950 Orissa 
58 and AIR 1934 Rang 302 and AIR 1937 Bom 
4/0 and AIR 1939 Pat 138, Not Foil. 1962 Ker L T 

SOI: (1962) 2 Ker L R 361 : AIR 1963 Ker 356 
(357) (Pt A) (Pr 5). 


i i ^3 Claim suit — Parties — Judgment- 

debtor is necessary party — Claim suit without him is 
P r °t maintainabte. 1963 Ker L J 243 :1963 Ker L T 681: 

/p R nw 963) 2 Ke 5 167: AIR 1963 Ker 236 (240, 241) 
(Pt B) (Prs 13, 15). 


0.^21, R. 63 and O. 41, R. 20—Scope—Effect of 
non-joinder—Suit by defeated claimant under O. 21, 
Dismissal — Appeal — Judgment.debtor im¬ 
pleaded as defendant in suit not made party to 

appeal—Effect of—Appellate Court allowing appeal 
—Propriety. 

The test to determine whether a person is a neces¬ 
sary party to an appeal and whether the appeal can 
proceed in his absence is whether in the event of the 
appeal being allowed as against the remaining respon¬ 
dents there would or would not be two contradictory 

decrees in the same litigation with respect to the same 
subject matter. 

A defeated claimant filed a suit under O. 21 R. 03 
tor a declaration of his title to the attached articles 
impleading defendant 1 the decree-holder and defen- 
dant 2 the judgment-debtor. The trial Court dis- 
missed the suit upholding the title of defendant 2 to 
the attached articles. The plaintifl* appealed implead¬ 
ing both the defendants as respondents but subse¬ 
quently got the name of defendant 2 struck off from 
the array of respondents. The appellate Court upheld 

^plaintiff's claim and reversed the decree of the 
trial Court: 


Held, that though the second defendant was an un- 
necessary party to the suit filed by the plaintiff, the 
plaintiff having impleaded him in the suit, and failed 
in the trial Court, it was impossible to carry on the 
appeal against the 1st defendant without the 2nd 
defendant also on the respondent’s array. The conse¬ 
quence was that the appeal filed in the lower appel¬ 
late Court by the plaintiff was unsustainable. 1957 

T 374 : 1957 Ker L J 276 : AIR 1957 Kerala 
114 (llo) (Prs 3, 4). 


P*. 21* R* G3 and O. 22, Rr. 1, 2, 11 —Claim suit 
Plaintiff and defendant of the original suit im¬ 
pleaded as defendants — Suit dismissed — Appeal- 
Death of defendant-respondent during pendency of 
appeal—Right of claimant to pursue appeal against 
plaintiff-respondent survives—Appeal will not abate. 

In a claim suit under O. 2l : R. 63 the defendants or 
the judgment-debtors, as the case may be, in the ori¬ 
ginal suit or execution proceedings, in which the 
attachment is made, are not necessary parties. If they 
are impleaded as proper parties, the finding binds 
them; but if they are not, the matter rests entirely as 
between the plaintiff or the decree-holder, as the case 
may be in the original suit or execution proceedings 
and the claimant. Therefore, where, on dismissal of a 
suit under O. 21, R. 63, an appeal was filed by the 
claimant and during the pendency of that appeal, 
death occurred of the defendant*respondent, it would 
not affect the claimant appellants' right to pursue the 
appeal against the plaintiff-respondent and the appeal 
will not abate. AIR 1934 Mad 5S7; AIR 1942 Cal 92 
and (1956) Andh W R 1137 : AIR 1957 Andh Pra 01, 
Rel. on. 1962 Jab L J 808 : 1962 M P L J 470 : A I R 
1962 Maclh Pra 305 (306) (Pt A) (Pr 4) (DB). 

O. 21, R. 63 and O. 22, Rr. 1, 3, II —Claim suit 
against karta of joint Hindu family firm — Suit dis¬ 
missed—Appeal—Death of karta during pendency of 
appeal — Legal representatives not substituted — 
Appeal will abate# 
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Where a claim suit was brought against a joint 
fliindu family firm through its karta and the suit is 
dismissed, in the event of his death during the pend¬ 
ency of appeal, substitution has got to be made with¬ 
in the time limited by law either of the succeeding 
karta in his representative capacity or of all the sur¬ 
viving members of the family. Otherwise the appeal 
will abate. A I R 1952 Nag 390, Foil.; A I R 1952 All 
695; A I R 1953 Trav-Co 209 and A I R 1959 Pat 200, 
Disting. 1902 Jab L J 80S ; 1962 M P L J 470 : A I R 
-1962 Madh Pra 305 (307) (Pt B) (Pr 5) (DB). 

-O. 21, R. 63 f — Scope —Fictitious and fraudulent 

transaction — Suit need not be a representative suit. 
See T. P. Act (1882), S. 53. 1957 M P L J 107. 

-O. 21, R. 63—Parties to suit—Suit by unsuccess¬ 
ful objector aftersale — Decree-holder if necessary 
party. 

A party who unsuccessfully objects under 0.21, 
R. 58, Civil P. C., to the attachment of property can¬ 
not, when bringing the suit, ignore the order passed 
against him. The words of 0.21, R. 03, Civil P. C., 
predicate that the order is conclusive, subject to the 
result of a suit to establish the right claimed by the 
objector. The suit being one to set aside a summary 
decision or order of a civil Court, it is manifest that 
the party who won that decision or order must be 
joined whether or not a person with a derivative title 
is also joined. It follows, therefore that to a suit 
brought by an unsuccessful objector, whether beEore 
or alter the sale, the decree-holder Is a necessary 
.party and no decision can be given behind his back. 
If, therefore, the plaintiff deliberately leaves him out 
of the suit, the suit is liable to be dismissed and O. 1, 
'll. 9, Civil P. C., is of no help to him. A I R 1945 Pat 
189, Foil.; A I R 1928 Nag 05 (2), Not foil. 1951 Nag 
L J 369 j I L R (1951) Nag 904 s AIR 1951 Nag 438 
(440) (Pr 12). 

——O. 21, R. 63—Suit by defeated decree-holder in 
' Jiis individual right for declaration that transaction 
in favour of claimant was sham and for setting aside 
order under O. 21, R. 53 — Suit is not hit by S. 53, 
T. P. Act and is maintainable even if decree-holder 
does not take steps under O. 1, R. 8, Civil P. C. — 
<T. P. Act (1882), S. 53). 

The individual right of the decree-holder-creditor 
to bring a suit under O. 21, R. 03 is not affected by 
S. 53, T. P. Act. 

Where a decree-holder-creditor who has been defe¬ 
ated in the claim case under O. 21, R. 58 brings a suit 
in his individual right for declaration that the trans¬ 
action in favour of the claimant was sham and colour¬ 
able and for setting aside the summary order passed 
under O. 21, R. 58, the suit is not hit by S. 53, T. P. 
Act and is maintainable even if the decree-holder has 
-not taken steps under O. 1, R. 8, Civil P. C. AIR 1940 
Mad 789, Disting. I L R (1956) Cut 42 : 21 Cut L T 
561 : Allt 1966 Orissa 58 (60) (Pt A) (Pr 5) (DB). 


j *0» 21, R. 63 and O.l, R. 10 — Suit by decree- 
holder against successful claimant — Parties to — 
Judgment-debtor is not a necessary party.* 


\\ hen a decree-holder brings a suit against success 
iul claimant to establish that the suit property belong 
to his judgment-debtor and as such is liable to attach 
ment and sale in execution of his decree, the judg 
ment debtor is not always a necessary party. If, hou 
ever, the judgment-debtor is made a party to the sui 
he would be a necessary party in appeal in certai 
circumstances. ILR 28 All 41 and AIR 1939 Sind 17 
and A I R 1942 Cal 92, Rel. on; A I R 1951 Ajmer 21 
‘Disting. 1963 Raj L W 403: 1 L It (1963) 13 Raj 93< 
AIR 1964 Raj 69 (70, 71) (Prs 0 to 11). 


8* Consequential relief, if and wlicn should 

be asked* 

-O. 21, R. 63—Specific Relief Act (1877), S. 42- 

Suit for mere declaration without a consequetial relief 
for possession is maintainable. ILR 30 Mad 195; ILR 
30 Mad 420; AIR 1919 Mad 793; and AIR 1950 Mad 
ICO, Foil. (’56) 69 Mad L W 74. 

9. Suit not necessary if property is released 

from attachment. 

-O. 21, R. 63—Execution case dismissed on full 

satisfaction of decree— Effect — Attachment comes 
to end—Suit by defeated claimant under O. 21, R. 63 
not maintainable—Fact that attachment was remov¬ 
ed after institution of suit will not make suit main¬ 
tainable as one for plaintiff’s title. 

Where a defeated claimant brought a suit under 
O. 21, R. 03 and during its pendency the execution 
case itself was dismissed on full satisfaction of the 
decree, the suit is noc maintainable inasmuch as the 
attachment of property ceased to exist after the dis¬ 
missal of the execution case and the cause of action 
for the suit under R. 63 fell to the ground. The 
raising of the attachment before the institution of the 
suit or during its pendency does not make any diffe¬ 
rence and the suit cannot be allowed to continue as 
one for declaration of claimant’s title to the property 
in suit. AIR 1924 Cal 744 and AIR 1934 All 267 
(FB) and AIR 1945 Pat 369, Rel. on., AIR 1944 Bom 
50, Dist. ILR 42 Pat 505 : 1962 BLJR S9S : AIR 1963 
Pat 225 (226) (Prs 2, 4) (DB). 

10. Other remedies open to a claimant 

or objector. 

3 —O. 21, R. 63 —Revision of order under O. 21, R. 
58 —Validity— Order in revision becomes final order 
—See Ibid, S. 115. 1962 ( 1 ) Cr L J 243 : AIR 1962 
All 153. 

-O. 21, Rr. 63, 53, S. 115 —Revision —Alternative 

remedy—Order under O. 21, R. 58 releasing property 
from attachment passed without jurisdiction — Revi¬ 
sion lies, even though the aggrieved party has alter¬ 
native remedy by way of suit under C). 21, R. 63— Sea 
Ibid, S. 115. AIR 1962 All 9. 

-O. 21, R. 63— Order on claim — Revision — If 

barred—See Ibid, O. 21, R. 58. 1960 All L J 79. 

&-O. 21, R. 63—Bar of defence. 

It cannot be .<aid that though the party may have 
no right to file a suit because of the provisions of 
O. 21, R. 83, he can raise that point by way of defence. 
ILR 1 All 381 (FB)., Rel. on. Alt. Aziz Jahan v. Sardar 
Singh, ILR (1955) 1 All 446 : 1955 All L J 61: 1955 

All W R (HC) 145 i (S) AIR 1955 All 241 (215) 
(Pt C) (Pr 14) (FB). 

• ——O. 21, R. 63— Effect of order — Sale in execu¬ 
tion of money-decree—Position of auction-purchaser. 
See)Ibid, O. 21, R. 58. (S) AIR 1957 Andh Pra 61 

"" O. 21 , R, 63—Suit under—Objector whose objec¬ 
tion under R. 5S is dismissed cannot apply to exe¬ 
cuting court under O. 21, R. 63 for stay of execu¬ 
tion till disposal of his case under O. 21, R. 63. 

When a suit is filed under Order 21 rule 63 the 
plaintiff can, if he is so advised, apply to the court 
trying the suit to restrain the creditor decree-holder 
from proceeding with the execution. Where the 
plaintiff was not a party to the execution proceedings 
he cannot approach the executing court and pray for 
execution proceedings being stayed because he had 
filed a suit for a declaration that the property attach¬ 
ed was not liable to attachment and sale. Before the 
executing court he has no locus standi and the execu¬ 
ting court cannot refuse to proceed with the execu¬ 
tion at his instance. AIR 1938 Oudh 265, Distingui- 

oil Lvi • 
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The order of the executing court staying the execu- 
lion till the disposal of suit under O. 21, R 63, filed 
by the objectors whose objections under O. 21, R. 58 
'\ere dismissed, thinking that it had power to do so 
under O 21, R. 63, is misconceived. The proper 
lemedy of toe applicant is an application under O. 39, 

wrTr or s * ay 0 ex ' ecu tio?i before the executing Court. 
MRLJ 1955 HCR 2197 : Madh Bha L R 1955 (Civil) 

I 


execution of a different decree. Hence limitation for 
a suit to set aside a claim order begins to run from 
the date of the order on the claim to the properly- 
attached passed in the course of the proceedings in 
execution of the decree under execution and not from 
the date of an order passed in a claim in a proper 
execution in respect of a different decree. AIR 1944 

). Ia( j ^ 7 /4P p i- ! L R (1952 > n >’ d 166 « A I R 1932 
Ilyd 54 (55) (Pr 3). 


, 9’ 63 Order under R. 62 — Court 

denying advantage of summary remedy — Revision- 
See Ibid, S. 115. A I R 1955 N U C (Madh B) 3027. 

—0. 21, R. 63-Order under O. 21, R. 58, C. P. 
(x)ue is revisable though alternative remedy under 
O. 21, R. 63 is available—Burden to prove that pro* 
pertv was not liable to attachment is on the objector. 
See Ibid, S. 115. 1963 M P L J (Notes) 1S7. 

~TO’ 21. R. 63—Scope—Failure to file suit under— 
Effect — Delivery of symbolic possession to decree- 
holder—Effect—O. 21, Rr. 35 and 96. 

The plaintiffs attached and purchased one Amar 
Singh s right and title in the house in dispute. 

According to the plaintiffs, this right was the right 

re ,?m half of the house. This was the property 
the plaintiffs got attached and' then purchased. 
They got symbolical possession of it. One Jagmal 
hi tjic proceedings instituted by him under O 21, 

. 53, Civil Procedure Code, had claimed absolute 
title in the western half of the house by purchase and 
had sought the relief that this portion should not be 
attached and sold. 1 he application was dismissed on 
the ground that it had been filed after long delay. 
The same title he was setting up as a defendant in 

the present suit by the plaintiffs for partition of the 
house : 

Held that this title he was debarred from asserting 
even as a defendant as he did not on dismissal of his 

objections under O. 21, R. 53, Civil Procedure Code, 
nle any suit. 

The delivery of symbolic possession in execution 
of a decree to the decree-holder or to the auction- 
purchaser as against a judgment debtor is equivalent 
to the delivery of actual possession. Such a delivery 
therefore operates as dispossession of the judgment- 
deotor. The plaintiffs dispossessed Amar Singli, the 
judgment-debtor and got actual possession of his 
rights in the property. This right was equity of 
redemption in half of the entire hou^e. Jagmal’s 
failure to assert his right under the sale deed by a suit 
under O. 21, R. 63, Civil Procedure Code had the 
consequence of the sale not being effective and must 
be deemed to be non-existent qua the plaintiffs. The 
result was that Jagmal must be held to be mortgagee 
of the entire interest of Amar Singh in the house and 
the plaintiffs must be held to be successors-in-interest. 
61 Pun L R 2 49 : A I R 1959 Punj 515 (516, 517) 
(Pt B) (Prs 3, 4). 

11. Limitation. 


© O. 21, R. 63— Suits under—Limitation—Start¬ 
ing point — Revision against order in claim proceed¬ 
ings dismissed — Effect. See Limitation Act (1908), 
Art. 11-A. AIR 1963 Kcr 137 (FB). 

7 9* 21. Rr. 63, 58—Limitation Act (1908), S. If— 

Applicability — Order under O. 21, R. 58 — Appeal 
against Time spent in prosecuting it is not ex¬ 
cluded under S. 14 — Suit under O. 21, R. 63 held 
barred by time. See Limitation Act (1908), S. 14. 
1961 Jab LJ 1403. 

~P. 21, Rr. 63, 5S, S. 80 — Limitation Act (1908) 
5, Id (2), Ait. 11 —Nature of suit under O. 21, R. 03 — 
Dismissal of claim under O. 21, R. 58 — Notice under 
S. SO not necessary before filing suit under R. 03 — 

1 ime of notice cannot be excluded for purposes of 
limitation. 1961 M P C 761 :1961 Jab L J~935 : 1961 
M P L J 681. 

[Reversed in A I R 1966 S C 1008.] 

~~0. 21, R. 63—Objection under O. 21, R. 58 allow¬ 
ed — Claim however ultimately dismissed in title suit, 
under O. 21, R. 63 — Whole period between date of 
order in claim case and final judgment in title suit 
can be excluded in computing limitation for execution, 
under S. 48, Civil P. C. and Art. 182 (5), Limitation 
Act. See Ibid, S. 48. 1961 M P L J (Notes) 181. 

“O. 21, R. 63—Limitation—Suit to set aside order 
made on claim in respect of attachment before judg- 
ment-Limitation. See Limitation Act (1908), Art. 120. 

A I R 1954 Mys 39 (DB). 

O. 21, R. 63—Limitation—Suit to set aside order 
on claim to property attached before judgment — 
Limitation — Arts. 11 and 320, Limitation Act. See 
Limitation Act (1908), Art. 11. A I R 1952 Orissa 1S2. 

-— O. 21, R. 63, O. 23, R. 1 (3) — Suit under O. 21, 

R. 63—Starling point for limitation—Objection under 
O. 21. R. 5S dismissed summarily on 2*3 1933—Sub¬ 
sequently defect detected in writ of attachment and 
order for fresh attachment passed on 20-6-1953, exe¬ 
cuting Court taking the view that previous attach¬ 
ment oeing defective was not valid and as such was 
non-existent — Meanwhile title suit filed by objector 
under O. 21, R. 63 against order of 2-3-1953 with¬ 
drawn and fresh objection to order of attachment of 
20-0 1953 filed by objector but refused by Court on 
1-3-1954 —Limitation for second suit ran from 1-3- 
1954 and not from 2-3-1953—The withdrawal of pre¬ 
vious suit though without leave under O. 23, R. 1 (3\ 
to bring fresh suit is no bar to subsequent suit. 1961 
B L J R 795 : A I R 1962 Pat 21S (219) (Pt C> 
(Prs 4, 5). 


-O. 21, R. 63 — Limitation Act (1908), Art. 11 — 

Suit under O. 21, R. 63, Civil P. C. brought within a 
year of the order of rejection of objection under O. 21, 
R. 58, Civil P. C., is not barred by limitation — See 
Limitation Act (1908), Art. 11. A I R 1935 All 154. 

—O. 21, R. 63—Limitation—Starting point—Order 
allowing claim to attached property"—Suit to set 
° S j e Limitation — When commences — Date of 
order allowing claim or date of prior order on claim 
in execution of different decree. 

The finality contemplated by O. 21, R. 63, Civil 

. L>., extends only to Ihe order in the execution of 
the particular decree which is being executed; it does 
not cover an order passed in prior proceedings in 


-O. 21, R. G3 — Scope — Claim— Rejection is not 

maintainable being barred under S. 170, Bihar 
Tenancy Act—Order if “against” claimant—Suit after 
one year — Bar of. See Limitation Act, Art. 11. A I R 
1952 Pat 275 (DB). 

— ' —O. 21, Rr. 63 and 103 — Articles 11 A and 11 — 
Distinction — Article 11 covers order whether made 
with or without investigation—Article 11A does not 
apply where there has been no investigation — Plain¬ 
tiff instituting case under O. 21, R. 97, Civil P. C.— 
No appearance on plaintiff’s behalf on very first date 
fixed—No likelihood of evidence being gone into on 
such date—Case dismissed for default—Plaintiff filing 
suit for possession — Suit filed more than one year 
after dismissal of case under O. 21, R. 97 — Suit held 
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was not governed by Art. ItA—Limitation Act (1908), 
Art. 11. See Limitation Act (1908), Art. 11A. AIR 
1950 Pat 25 (DB). 

-O. 21, R. 63-Scope — Effect of decision of suit. 

See Limitation Act (1908), Art. 181. AIR 1955 N U C 
(Raj) 4043 (DB). 

12. Subject to the result of the suit the 

order is conclusive. 

• —O. 21, R. G3 — Question of title — Conclusive¬ 
ness, 

Whether the Court has dismissed the objection 
summarily, or on the ground that the objector was 
not in possession, or on the ground that the objector 
had no title to the property will have no effect on 
the finality of the order. If the order is against the 
objector and he has to file a suit under O. 21, R. 63, 
he can only succeed in defeating the claim of the 
decree-holder to proceed against the property and 
have it sold in satisfaction of his decree by proving 
his own title to the property and by establishing that 
the judgment-debtor had no saleable interest in it. 

The words ‘subject to the result of such suit, if any, 
the order shall be conclusive’ must mean that if a suit 
was not filed then the relief which the objector could 
have obtained in a suit under O. 21, R. 63 to defeat 
the decree-holder’s claim would no longer be avail- 
ble to him. A I R 1945 Pat 485; A I R 1924 Cal 744, 
Rel. on. Mt. Aziz Jahan Begam v. Sardar Singh, I L R 
(1955) 1 All 446 ; 1955 All L J 61 : 1955 All VV R 
(H C) 145 : (S) A I R 1955 All 241 (244, 245) 
(Pt B) (Prs 11, 13) (FB). 

-O. 21, R* 63—Suit under —Decree in — Res judi¬ 
cata. See Ibid, S. 11. A I R 1959 Andh Pra 230 (DB). 


■"—"’O. 21, R.63—Scope and effect—Failure to bring 
suit—Effect of. 

In considering the effect of R. 63, it is necessary 
to bear in mind that as a result of this rule what 
becomes conclusive is the order passed in the enquiry 
held under R. 58. It is not the reasons given by the 
Judge in passing the final order, nor even the findings 
recorded by him in the said enquiry that become 
conclusive. It is the final order either allowing or 
dismissing the application that becomes conclusive. 
Where the final order in the proceeding was that the 
application should be dismissed with costs the order 
becomes conclusive and the inevitable consequence 
of this position is that the objector cannot raise any 
plea which will affect the said order, unless he 

institutes a suit to establish his right within one 
year. 

Even if an order dismissing the application is 
passed for default in this enquiry, such an order 

becomes conclusive, subject to the result of a suit 
under R. 63. 


There can be no estoppel against statute and the 
bar which is pleaded arises from the provisions con¬ 
tained in O. 21, R. 63. W hatever may have been the 
nature of the pleadings raised by the opponent or the 
objector in those proceedings if the final order is 
passed in those proceedings dismissing his application, 
it is obligatory upon the objector to bring a suit within 
one year thereafter if he wanted to challenge the vali- 
dity oi the said order. Therefore there is no scope for 
invok ing the provisions of estoppel against the oppo¬ 
nent in his suit, so as to debar him from raising pleas 
contrary to those raised by him in proceedings under 

^ ^ 0m LR 517 : ILR (1955) Bom 491 : 
AIR 19oo Bom 397 (400) (Ft B) (Prs 8. 9) (DB). 


Q* 21, R. 63 — Order rejecting claim—Failure 
to bring suit—Effect. 

In a money suit the property of the defendant 
Having been attached before judgment S put in.a 


claim to the property, claiming to have purchased it 
from the defendant. As, however, the defendant w r as 
in possession of the property on the date of attach' 
ment, the Court rejected S’s prayer that the property 
be released from attachment, at the same time making 
it clear in the other part of the order that the attach¬ 
ment that w'as not being lifted related to whatever 
rights the defendant had in the property and would 
not affect the rights, if any, which S had in it. S did 
not bring a suit contemplated by O. 21, R. 03. The 
suit having been decreed the property was put to 
sale in execution and w r as purchased by K. The latter 
having brought a suit for declaration of his title 
and confirmation of possession.* 

Held, that it was open to the Court to look at the 
order itself in the claim case to see what had been 
rejected and on so looking it was clear that the order 
did not affect the rights of S in the property and 
therefore, he was not precluded from putting forward 
his claim on the ground of purchase because he had 
not brought a suit contemplated bv O. 21, R. 03, AIR 
1959 Cal 17 (18) (Ft A) (Prs 5, 6) (DB). 

-0.21, R 63—Scope—Dismissal of claim not on 

merits —If conclusive. 

Apart from the fact that there is nothing in the 
language of R. 63 or the language of R. 58 to require 
that to attract the operation of R. 03 the dismissal 
under R. 58 must be a dismissal after an examination 
of the merits of the case, the principle that no such 
examination is essential is now too firmly established 
to be questioned. The point involved is one of pro¬ 
cedure and if a particular procedure has been held 
and declared to be the correct proceduie by judicial 
decisions spread over almost half a century, it would 
not be proper to seek to re-open the question over 
again, unless some very strong reasons could be made 
out. There is no reason, strong or w'eak, to think 
that the decisions under the Code of 1903 which 
have held that such examination is not required may 
not be correct and may have put a wrong construc¬ 
tion upon the provisions of Rr. 58 and 63 of 0.21 
of the Code. 58 Cal W N 78 : A I R 1954 Cul 389 
(392) (Pt A) (p r ii) (DB). 

-O. 21, Rr. 63 and 103—Order passed under O. 21, 

R. 103 and under O. 21, R. 63—Distinction between— 
Order under R. 63, though without investigation, is 
conclusive. See Limitation Act (1908), Art. 11-A. 
AIR 1965 KcrllO. 

-O. 21, R. 63—Co nclusiveness of order under. 

An order on a claim petition filed under O. 21, 
R* 58 or a decree in a suit filed under R. 63 does not 
extend beyond the execution of the decree which has 
given rise to those proceedings. A J R 1945 Mad 333 . 
(FB) Foil., 1956 Madh B L J 822 : Madh BLR 1950 
Civil 410 : A I R 1957 Madh B 159 (160) (Pt B 
(Pr 9). 

——O- 21, R. 63 — ‘ Subject to the result of such 
suit”—Effect of decision in claim case as to posses¬ 
sion—Restitution—Inherent pow r er of Court. 

Where in execution proceedings the objection of a 
claimant that the attached property belongs to him. 
and is not liable to be sold in execution of a decree 
against the judgment debtor is rejected that if the 
order is ultimately reversed in a suit under 6. 21, 

R. 63 to which the decree-holder and the judgment- 
debtor are parties, and further, if in the meantime 
the properly is sold by the execution Couit, then the 
effect of the decision in the suit under O. 21, R 03 

would be to remove the attachment and to set aside 
the sale founded on it. 

As the order of attachment made in execution pro¬ 
ceedings is itself subject to the decision of a suit 
under O. 21, R. 03, and that order is subsequently- 
set aside, the foundation upon which the sale of the 
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attached property took place would disappear and 
che sale would ipso facto stand vacated without any 
iormal order setting aside the sale from the executing 
'Lourt or from the Court deciding the suit under 
O. 21, R. 03. In such a case when the sale stands 
vacated as a result of the decision of a suit under 
O. 21 R. 03, both the decree-holder and the claimant 
are entitled to ask for such relief from the executing 
‘L.ourt as would place them in status quo ante and it 
would be the duty of the executing Court which had 
made the attachment and sale to grant the relief in 
exercise of its inherent powers. 35 Cal 202 (PC) and 
AIR 1941 Pat 405 and A I R 1939 Bom 508 and AIR 
1951 Cal 481, Rel. on, 1950 Madh B L J 1077: 
Madh II L R 1955 Civ 306 : I L R (1956) Madh B 
280 : AIR 1956 Madh B 226 (227, 228) (Pr 4). 

t C. 21, R. 63— Claim petition rejected on ground 
of belated ness — Suit under O. 21, R. 63 not filed 
w ithin one year — Order of rejection is conclusive— 
Subsequent suit for declaration of right is barred by 
principle of constructive res judicata—Seelbid, S. 11. 
AIR 1961 Mad 196. 

O. 21, R. 63 — Res judicata — Order under when 
operates as res judicata — See Ibid, S. 11, AIR 1954 
Mad 206. 

-O. 21, R. 63 — Res judicata*— Decision in suit 

under — If and when operates as res judicata — See 
Ibid, S. 11 and O. 21, R. 03. AIR 1952 Mad S37 
(DB). 

O. 21, F. 63— Scope— Failure to sue—Effect. 

The words ‘subject to the result of such suit the 
order shall be conclusive’ in R. 03 mean that unless 
the suit is brought as provided in that rule the party 
against whom the order is made cannot assert either 
as plaintiff or as defendant in any other proceedings 
the right denied to him by the order. 32 Mvs L J 
1S4 : ILR (1953) Mys 408 : AIR 1954 Mys 39 (40) 
(Pt B) (Pr 6) (DB). 

-O. 21, R. 03 —Execution sale—Decree satisfied — 

Claimant’ssuit decreed and his title declared—Effect 
of decision—Judgment-debtor not made party to suit 
—Previous execution proceedings not revived—Fresh 
execution petition not maintainable. 

Where after the rejection of his claim, the defeated 
claimant files a suit under O. 21, R. 03 but without 
making judgment-debtor a paity, and the suit is 
decreed after the property was sold in execution 
and the execution petition has been dismissed 
no full satisfaction, the effect of the decision 
is not to vacate the order of the Court dismissing the 
execution petition on full satisfaction, and revival of 
the execution proceedings so as to enable the decree- 
holder to further execute the decree merely because 
(.he unsuccessful claimant succeeded in his suit under 
O. 21, R. 03. AIR 1941 Pat 405 and AIR 1924 Pat 273 
and AIR 1936 Pat 97 (FB), Dist. AIR 1963 Orissa £9 
(102) (Pt A) (Pr 7). 

-O. 21, Rr. 63, GO (Pat)—Sale of land in execution 

of money decree — Purchase by decree-holder and 
decree entered as satisfied — Third persons obtaining 
decree under O. 21, R. 63 whereby their twelve annas 
share in land was released — Effect of is not setting 
aside sale and decree nevertheless remains satisfied— 
Fresh execution by decree-holder for realising balance 
•amount without getting the sale set aside not main¬ 
tainable — Fresh execution and consequent sale of 
judgment-debtor’s other property is null and void— 
Limitation for setting aside fresh sale. See Ibid, O. 21, 
R. 00. AIR 1983 Pat 123. 

-O. 21, R. 63 and O. 2l f R. 58 — Subject to the 

result of the suit the order is conclusive —Investiga¬ 
tion of claims and objections under Order 21, Rule 
5S—Aggrieved party can file suit under R. 63 within 


a year — Order passed under R. 58 is conclusive 
subject to the result of such suit. 

Order 21, R. 58 of the Code provides a summary re¬ 
medy to third parties, i. e., persons other than judg- 
ment-debtors or their legal representatives for raising 
objections to the attachment of the property. Where 
third party has a claim or an objection to the attach¬ 
ment of property attached in execution of a decree, 
there are two courses open to him. He may straight¬ 
way file a suit claiming the appropriate relief, or he 
may file an objection petition under 0.21, R. 58 of 
the Code of Civil Procedure to the Court executing 
the decree. The remedy provided thus is not only 
summary but is also concurrent and results only in a 
summary investigation and not a full trial of the 
issues between the parties. The party aggrieved by an 
order passed after such investigation has to file a suit 
under R. 03 within one year to establish the rights 
which he claims to the property in dispute. If the 
suit is instituted by the decree-holder, against whom 
an order has been passed on objections filed under 
O. 21, R. 58 releasing the property from attachment, 
the right which he claims in the suit is the right to 
have the property attached in execution of the decree 
aeainst the judgment-debtor. If, on the contrary, the 
plaintiff is the objector, who has been unsuccessful 
in the objection proceedings before the executing 
Court, the right which he claims in the suit under 
O. 21, R. 83 is the right to have the property in dis¬ 
pute released from attachment on the ground that it 
belongs to him and not to the judgment-debtor. Sub¬ 
ject to the decision in that suit, the order passed by 
the execution Court is conclusive. It is, however, 
essential that the order on the application under 
O. 2L, R. 58 must be subsisting when the suit is filed. 
If the objections under O. 21, R. 58 are dismissed and 
the attachment is upheld and for some reason or the 
other the attachment subsequently comes to an end, 
the order upholding the attachment would, in th9 
circumstances, become defunct and in such an event 
there is no purpose in filing a suit to have the attach¬ 
ment set aside : A I R 1924 Cal 744 and A I R 1944 
Bom 50 Rel. on. I L R (1963) I Pun 160 : AIR 1965 
Punj 206 (209) (Pt A) (Pr 7) (DB). 

13. Property in respect of which the order 

is conclusive. 

-O. 21, R. 63. S. 11 — Order under O. 21, R. 63— 

IIow far conclusive. 

It is well settled that the effect of an order under 
O. 21, R. 03 is conclusive only as regards the parti¬ 
cular property in dispute and not with reference to 
any of the grounds on which the said order has been 
passed. ILR 13 All 53 (PC); 14 Bom 206 and AIR 
1917 Cal 669, 098 Rel. on.' ILR (1951) Cut 335 : AIR 
1932 Orissa 182 (IS4) (Pt A) (Pr 5). 

-O. 21 i R. 63—Property in respect of which order 

is conclusive. 

The conclusiveness of the order under O. 21, R. 63 
refers oniy to the particular properties which are the 
subject-matter of the claim case and regarding which 
there is an express order of the executing Court. AIR 
1917 Cal 669, Foil. 195S B L J R 206 : ILR 37 Pat 
196. 

14. Burden of proof in a suit under this rule. 

9 —0.21, R. 63— Suit under—Burden of proof. See 
Evidence Act (1872), Ss. 101 to 104. AIR 1959 S C 
1204. 

- O. 21, R. 63-Suit by attaching dccree-holder— 

Duty to prove possession and title. 

Where the plaintiff happens to be an attaching 
decree-holder, there can be no question of his prov¬ 
ing any title and possession. All that the plaintitr 
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need establish in a suit under O. 21* R. 83, Civil 
P. C., is the right which he claims to the property in 
dispute, in order to satisfy his decree by selling that 
right of the judgment-debtors. The judgment-debtor 
may have only what is called a possessory title. There 
is no reason why possessory title, heritable and trans¬ 
ferable as it is, should not be the subject of attach¬ 
ment. If a trespasser displaces the judgment-debtor 
having possessory title, he cannot obviously succeed 
in a suit under O. 21, R. 63, as against the attaching 
decree-holder, because the judgment-debtor’s posses¬ 
sory title must prevail against the trespasser. If the 
judgment-debtor could sue successfully and displace 
the claimant’s possession, the decree-holder can, in 
the*ight of his judgment-debtor, equally do so. The 
word ‘title’ does not necessarily mean title good 
against the whole world but only a title superior to 
that set up by the other side. (19G1) 1 Andh W R 76 : 
1961 Andh L T 148 : AIR 1961 Andh Pra 497 {497, 
498) (Pr 3). 

-O. 21, R. 63— Suit by decree holder—Plea of 

illegality of decree on ground of fraud cr collusion. 

Where.a claim preferred under O. 21, R. 58, is up¬ 
held by the executing Court and the decree-holder 
files a suit under O. 21, R. 03 to set aside that order, 
the decree-holder has to establish that the properties 
sought to be attached belong to the judgment-debtor 
and it is certainly open to the defendant to raise all 
defences to non-suit the plaintiff. If the defendant is 
in a position to prove that the plaintiff is not at all a 
creditor or that the decree obtained by him was one 
obtained by fraud or collusion, the suit will have 
to fail. 

(Nature and scope of suit under O. 21, R. 83, dis¬ 
cussed.) ILR 17 Mad 389, Foil. AIR 1942 Cal 180, 
Diss. from.; AIR 1939 Pat 430, Not foil. 1955 Andhra 
W R 80 : (S) AIR 1955 Andhra 112 (112) (Pr 3). 

— O. 21, R. 63—Suit under, by decree-holder—Plea 
that claimant was benamidar for judgment-debtor— 
Onus is on plaintiff to prove benami_Duty of Court 
—Materials on which Court should base its decision. 
AIR 1958 Cal 733(735) (Pr 7) (DB). 

“O. 21, R. 63 — Burden of proof is on plaintiff 
claiming as mortgagee to establish the case, even 
though defendant alleges fraudulent mortgage. 

Where in a claim suit, the plaintiff claims that the 
property sold in execution of a money decree was 
mortgaged to him, but the defendant alleges that the 
mortgage was fraudulent and without consideration 
and intended to defraud him, the burJen is on the 
plaintiff to show that the mortgage was not fraudulent 
when the defendant’s allegations are based on the 
defects in the plaintiff’s case. The fact that defen¬ 
dant alleges fraud does not shift the burden on him. 
The plaintilf has to succeed on merits of his claim 
and not on the absence of defendant's evidence. AIR 
1951 Kutch 70 (71) (Pr 5). - 

O. 21, R. 63 — Burden of proof — Suit under — 
Onus. 

I he onus is prima facie on the plaintiff asserting a 
title in a suit under R. 63 of O. 21, C. P. Code and 
when circumstances surrounding the execution of the 
document .on which the title is based are not free 
from suspicion, the burden of proving that the tran¬ 
saction is bona fide and for valuable consideration is 
heavily on the plaintiff. Ihe question of burden of 
proof loses its significance in appeal unless the parties 
are prejudiced in fact; and when all relevant evi¬ 
dence has been given by the parties, the real matter 
lor the appellate Court to consider is whether the 
party on whom the burden lies has discharged it. 
AIR 1951 Madh-Biia 77 (78) (Pr 5) (DB). 

"7 2l» R. 63 Burden of proof—Benami transac¬ 

tion—Defeated claimant—Onus to establish that he 
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is real owner lies on him — Benami — Evidence Act 
(1872), Ss. 101 to 104. 

“Ordinarily it will be for the party who sets up 
that a particular transaction is not real but benami 
to make out affirmatively the case put forward by 
him. But where the ostensible owner has been 
defeated in a claim proceeding and sues to set aside 
the order made on the claim petition under O. 21, 
R. 03, C. P. Code, the onus is on him to establish 
that he is the real owner of the property and it is 
not sufficient for him to rely merely upon the deed 
which shows his ostensible title.” AIR 1924 Mad 
770, Foil. !(1961) 1 Mad L J 26S : 74 Mad L VV 397: 
1961 Mad \Y N 125. 

-O 21, R. 63—Burden of proof—Suit by defeated 

claimant—Onus of proof. 

The burden of proving that the :property is not 
liable to attachment and sale in execution of the 
decree of the decree holder lies on the plaintiff who 
was the defeated claimant. ILR (1955) Nag 598 : 
1955 Nag L J 569: (S) A I R 1955 Nag 41 (43) (Pt B) 
(Pr 6) (DB). 

-O. 21, R. 63— Scope oE suit—Question of burden 

of proof—When becomes material. See Orissa Hindu 
Religious Endowments Act (4 of 1939), S. 64 (2). ILR 
(1961) Cut 1S3. 

-O. 21, R. 63—Burden of proof — Suit under this 

rule—Plaintiff must establish title. AIR 1955 N U C 
(Orissa) 5687 (DB). 

-O. 21, R. 63—Burden of proof— If decree-holder 

is plaintiff he must establish that judgment-debtor 
has right to property sought to be attached. AIR 
1955 N U C (Pat) 4579. 

-O. 21, R. 63 — Burden of proof — Plaintiff must 

affirmatively establish that the document of title is 
in essence as good as it looks—Establishing apparent 
innocent tenor of document constituting basis of 
claim is not sufficient. 

Burden of proof cannot be held to have been dis¬ 
charged by merely establishing the apparent innocent 
tenor of the instrument on the basis of which the 
plaintiff claims title. He must go further and esta¬ 
blish that the document is truly, and in essence, as 
good as it looks. AIR 1929 Pat 579 and AIR 1930 
P C 255 and AIR 1932 Mad 302 and AIR 1933 Rang 
129 and A I R 1939 Cal 578 and A I R 1932 Lah 174 
and A I R 1939 Lah 438 and A I R 1942 Lah 192, 
Rel. on. 

Following the normal practice, if the plaintiff 
assumes the original burden and produces the regis¬ 
tered deed then in the absence of the defendant say¬ 
ing anything against it, the plaintiff would clearly 
succeed ; but it the defendant can establish utter 
inadequacy of consideration or some other circum¬ 
stances suggesting a fraudulent sale the plaintiff 
would in his turn have to plead something more 
than the mere innocent appearance of the instrument 
and must show that the deed is as good as it looks. 
That the onus in a suit under O. 21, R. 63 is on the 
plaintiff is also clear from the language of this rule, 
as it clearly lays down that the party against whom 
an order has been made in the proceedings where a 
claim or an objection has been preferred, may insti¬ 
tute a suit to establish the right which he claims to 
the property in dispute. AIR 1962 Punj 185 (188. 
189) (Ft A) (Pr 10) (DB). 

-O. 21, R. 63 — Burden of proof — ‘To establish 

the right which he claims’—Effect of. 

The plaintiff, who files a suit under O. 21, R. 63, 
has got to establish “the right which he claims to 
the property in dispute.” O. 21, R. 03 does not con¬ 
template that the plaintiff’s suit should be decreed 
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merely on the basis of possession even though the 
title in the property is proved in the judgment- 
dehtor. In other words, if it is proved that the title 
ot the property vests in the judgment-debtor, then 
the plaintilF cannot be successful merely on the 
ground of possession unless he is further able to 
establish that his possession was adverse to the judg¬ 
ment-debtor and that he has perfected his title on 
the basis of adverse possession. 1055 Raj L YV 404 : 
ILR (1955) 5 Raj 773 ; AIR 1955 Raj 179 (1S1) (Ft B) 
(Pr 11a) (DB). 


15. Defence of fraudulent transfer by the 

judgment-debtor. 

©-O. 21, R. 03 — Suit by transferee — Claimant 

under Q. 21, R. 63, C. P. Code — Transfer can be 
avoided under S. 53, T. P. Act, even by wav of 
defence to such suit by the attaching creditor —* Suit 
in representative capacity not necessary. See Transfer 
of Property Act (1882), S. 53. AIR 1903 S C 1150. 

-0.21, R. 63 — Defences open — Suit brought 

under Rule — Genuineness of debt for which decree 
has already been passed cannot bo investigated. AIR 
1955 N U C (Mad) 2425. 


-O. 21, R. 63—Defences open —Plea under S. 53, 

T. P. Act, can b3 raised as defence to suit under 

O. 21, R. 63. SeeT. P. Act (1882), S. 53. AIR 1954 

Manipur 1. 

16. Jurisdiction. 


-O. 21, R. 63 — (United Provinces amendment) — 

Valuation — Suit for declaration of title to and in¬ 
junction restraining execution of decree by sale of 
suit property — Property of greater value than 
decretal amount — Value of suit for purposes of 
jurisdiction. See Suits Valuation Act (1887), S. 4. 
AIR 1954 All 7S2 (DB). 

-O. 21, Rr. 63, 58 — Jurisdiction to entertain suit 

— Objection under O. 2L, R. 58 in City Civil Court 
in execution of decree passed by itself — Suit under 
O. 2i, R. 63 will be cognizable by that Court and 
not by PresiJencv Small Cause Court. See Ibid, 
O. 21, R. 58. AIR 1961 Bom 112. 


-O. 21, R. 63—Suit for purposes of jurisdiction to 

be determined by decretal amount and not by market 
value of suit property. AIR 1944 Nag 308, Foil. 1961 
M P L J (Notes) 273. 


-O. 21, R. 63 — Jurisdiction — \ T alue of property 

exceeding decretal amount — Value for purpose of 
jurisdiction is decretal amount. See Suits Valuation 
Act (1887), S 8. i960 M P L J (Notes) 38. 


-O. 21, R. 63—Suit by a claimant in execution to 

set aside the summary order of attachment—Y'alua- 
tion of suit for purpose of jurisdiction — How deter¬ 
mined—Suit by decree-holder—Mode of valuation— 
Difference in. 

Rule 63 of O. 21 of the Code of Civil Procedure 
lays down that where a claim or an objection is pre¬ 
ferred to the attachment oi any property in execution 
of a decree the party against whom an order is made 
may institute a suit to establish the right which he 
claims to the property in dispute. 

In order to decide the value of such a suit for pur" 
pose ol jurisdiction a distinction is necessary between 
cases where the plaintilf is the defeated claimant and 
cases where the plaintilf is the decree-holder who is 
foiled in his attempt to attach the property in dispute. 
In the latter case there could be no doubt that the 
decree amount should alone decide the jurisdiction 
of the Court. In the former case where a defeated 
claimant seeks to extricate his property from the 
clutches of the attachment the question of valuation 
for jurisdiction will depend on whether the property 
in (dispute is higher or lower in value than the decree 
amount. If the property is of higher value than the 


decree, the decretal amount determines the jurisdic¬ 
tion. Bui where the property is of lower value than 
the decree amount then the market-value of the pro¬ 
perty should be the guiding factor. 

In such cases the decree amount is to be ascertained 
as shown in the execution petition. The amount for 
which the property was attached or sought to be 
attached should determine the jurisdiction of the 
Court, in which the suit is sought to be filed by the 
defeated claimant. Further increase or decrease of 
that amount by accrual of subsequent interest or part 
satisfaction of the decree does not in any way make 
any difference with regard to the forum of the suit. 

I lie deciding factor is the amount as it stands on the 
date of the attachment and not any fluctuation df it 
bv subsequent events. 17 Mad L I 95 (FBI, Dist. ; 
A I R 1916 Mad 85S; A 1 R 1933 All 249; A 1 R 1949 
Maa 621, Foil. (1956) 1 Mad L J 390 : 69 Mad T YV 
111 : I L R (1956) Mad 1101 : 1956 Mad YV N 176 : 
A I R 1956 Mad 402 (404, 405) (Pr 7) (DB). 

-O. 21, R. 63 — Jurisdiction — \ r aluation of suit 

under — Decree amount or market value of property 
— “Subject-matter” of suit — Mysore Civil Courts' 
Act, S. 11. 

In a.suit under O. 21, R. 03, Civil P. C, where thn 
value of the property in dispute exceeds the decretal 
amount, the value for purposes of jurisdiction is the 
decretal amount and not the market value of the 
property. The subject-matter of a suit of the kind is 
not the properly, such as a house or land, but the 
liability to be proceeded against for the decretal 
amount. Section 11, Mysore Civil Courts Act, does 
not apply to such a suit, so as to make the value the 
same for purposes of court-fee and jurisdiction. I 
Tab L J 87 ; A I R 1929 Mad 323 ; AIR 1934 Rang; 
332, Cons. ; 30 Mad 335, Foil. ; 10 Mys L J 25, Ref.'; 
35 I A 22 ; A I R 1915 All 436 ; A I R 1918 All 324 ; 

A I R 1933 All 249 ; AIR 1944 Nag SOS, Rel. on. 
55 Mys II C R 339 : A I R 1951 Mys 22 (24) (Pr 4) 
(DB). 

-O. 21, R. 63—Jurisdiction—(Suits Y’aluation Act 

(1SS7), S. 8). 

YY here in a suit under O. 21, R. 63 the value of the 
propertv is more than the decretal amount, it is the 
decretal amount which will determine the value oi 
the suit and upm that will depend the jurisdiction of 

the Court. 1939 B L J R 564 : A I R I960 Pat 82 (S I) 
(Ft A) (Pr 12). 

17. Court-fee. 

-O. 21, R. 63—Suit under—Proper court-fee. Seo 

Court-fees'Act (1870). Soli. 2, Art. 17 (i). 195S Andh 
L T 761. 

-O. 21, R. 63 — Suit for declaration and also tor 

permanent injunction — Ad valorem court-fee not 
payable — Prayer needed for declaration alone — 
Prayer for permanent injunction not necessary. 

The petitioner in his plaint claimed a declaration 
that the property was not liable to attachment in 
execution of the decree and also claimed a permanent 
injunction restraining the decree-holder from putting 
the house to auction. The trial Court expressed tire 
opinion that as per S. 8 of the Suits Valuation Act 
the valuation for purposes of court-fee would be ad 
valorem even in a case under (). 21, R. 63. 

Held, that the view of the trial Court demanding 
ad valorem court-fee in a suit under O. 21, R. 63 was 
incorrect and could not be sustained. AIR I960 Madb 
Pra 316, Foil. Further in suit under O. 21, R. 63, the 
relief of a permanent injunction was wholly unneces¬ 
sary. In a declaratory suit under O. 21, R. 63, Civil 
P. C , it was the ultimate judgment or the declaration 
that governed the rights of the parties. 1962 M P T l 
(Notes) 179. 
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-O. 21, R# 63—Court fee—Suit under O. 21, R. 63 

—Defendants, transposed as plaintiffs — Ad valorem 
court-fee, if payable. See Court-fees Act (1870), Sch. 2, 
Art. 17. (S) A I R 1955 Punj 104 (DB). 

18. Costs# 

-O. 21, R. 63 — Decree in favour of claimant— 

Effect on order regarding costs in claim proceedings. 

Order 21, R. 63, Civil P. C. provides that the order 
made in claim proceedings under O. 21, R. 58 is 
.subject to the result of a suit brought under it. This 
means that, if in the suit a contrary decision is arrived 
at, the order mado under R. 58 disappears altogether 
•that is to say, both as to the substantive decision and 
the decision as to costs with the result that the plain¬ 
tiff is not entitled to recover his costs in the claim 
proceedings from the claimant who succeeds in the 
suit under R. 63. A I R 1938 Nag 370 : I L R 35 Cal 
202, Rel. on. A I R 1955 N U C (Cal) 1085# 

- O. 21, R. 63—Pleader's fee—Taxing of — General 

principle — Suit under O. 21, R. 03 — Suit dismissed 
— Valuation of subject-matter for taxing pleader’s 
fees — (Suits Valuation Act (1887), Ss. 8 and 11). See 
Kutch Province (Couits) Order (1948). AIR 1952 
Kutch 43# 

-—-O# 21, R. 63—Claim case set aside in claim suit— 
Refund of costs awarded in claim case. See ibid, 
S. 144. A I R 1951 Pat 602 (DB). 

- ;0. 21, R. 63 — Suit under — Nature of — Decree 

setting aside claim order — Effect — Amount realised 
by decree-holder from defeated claimant as costs in 
claim — Right of claimant to recoyer in suit being 
decreed — Liability of decree-holder to refund. See 
Contract Act, S. 72. A I R 1951 Pat 602 (DB). 


ORDER 21, RULE 63A (PATNA). 


O. 21, R. 63-A — Attachment under O. 21, 
R. 46 of movable property and not of debt — O. 21, 
*v. 63-A (Pat.), doe- not apply — Parties labouring 
unoer mistake that O. 21, R. 63-A applied —Applica¬ 
tion by party that notice issued by decree holder 
under O. 21, It 63-\ bo withdrawn—Application dis- 
rmssed for default — Second application for same 
relief held barred by res judicata — Party, however, 
allowed to treat second application as plaint — See 
Ihid, S. 11. A(R 19G2 Pat 123 (DB). 


O* 21, R. 63-A Applicability — A obtaining dc 
cieo against B and in execution, attaching rollers c 
kept in custody of C for purposes of repairs—Ilel 
property attached was not debt and hence O. 2! 
d. 63* A, did not apply — Order of Court applyin 
such provision on principle of analogy was iliesza 
and without jurisdiction I960 B L JR 604 : A l j 
1961 Pat 305 (306) (Pr 3) (DB). 

“O. 21, Rr. 63-A, 46 — Foundation of proceedin 
1960 m 21. R- 63 A - See Ibid, O. 21. R. 40. A 1 ] 


ORDER 21, RULE 64. 

v loa 21, R. 61—Attachment belore judgment und< 
jV too Order of attachment sent direct to Civ 

n °t to District Court within whose loci 
jurisdiction property is situate — Attachment by sue 
^urtis void — Jurisdiction of Court under S. 51 (b 

L U 19 rot curt ailed by R. 64 of O. 2l. See Ibic 
8. 130. AIR 1963 All 320 (DB). 


• ~°* 21 * Rr- 64 to 67 and 90 and S. 47—Non. 
jorv.ce of notice under O. 21, R 66 (2)- If irregula. 
nty in publishing and conducting sale. 

O. 21, R. 90, obviously deals with what may he cal- 
a sa * e voidable at the instance of the applicant on 


proof of material irregularity or fraud in publishing or 
conducting the sale and resulting in substantial injury 
to him. 

While it is true that in one sense O. 21, Rr. 60 (1) 
and 67 represent two different stages in the sale pro¬ 
ceedings when R. 90 refers to (he “publishing it", i.e., 
the sale, it refers to the publication of the proclama¬ 
tion of the sale drawn up under R. 06. If the procla¬ 
mation is not properly drawn up, it cannot be said 
that there is a proper publication because it would be 
publication of an improper proclamation of sale. 

A “sale” cannot be said to commence until an order 
for sale is made under R. 64 of 0.21. While the 
word “publishing” in R. 90, refers to the publication 
mentioned in R. 67, the word “conducting” refers 
back to the words “shall be conducted” in R 65. The 
word “conduct of sale” cannot be held to cover the 
anterior process of attachment. So there can he no 
irregularity in the publication or conduct of the sale 
within the meaning of R. 90 before an order for sale 
is made. Jt is only breaches of the rules that follow 
R. 64 that can be characterised as irregularities apper¬ 
taining to the publication or conduct of the sale. 
A I R 1947 Mad 213, Diss. from ; 

Even if an attachment is a necessary preliminary to 
a sale the judgment-debtor if he receives a notice 
under R. 66 (2) has an opportunity of raising the 
question of absence of attachment. If, on the other 
hand, there is no attachment and -no notice under 
R. 66, when he may very well complain of the absence 
of notice under R. 66 and on proof of substantial 
injury, may get the relief provided by R. 90. There¬ 
fore, the question of absence ol attachment by itself is 
immaterial both under vS. 47 because it does not make 
the sale void and under R. 90 because it cannot in the 
contemplation cf the Code, by itself occasion sub¬ 
stantial injury. 

Non-service gF notice under O. 21, R. 60 (2) is an 
irregularity in publishing and conducting the sale, 
A I R 1920 Mad 481 ; A l R 1924 Mad 431 (FB>; AIR 
1925 Mad 1142 and A 1 R 1930 Mad 489, Not foil. 
Satyanarayanamurthy v. Bhavanarayana, ( 19-7) Andh 
L T 241: (1057) l Andh W R 233 ILR (1957) * n dh 
Pra 186 : A I R 1957 Andhra Pra 185 ilSf to 19j) 
(Pt A) (Prs 9, 12, 18, 24, 26, 27) (FB). 

-O. 21, R. 64— Objection as to liability to sale _ 

Order for sale—Subsequent objection tbit pro 
was not liable to be sold in application under O. 21, 
R. 90— Sustainability—See Ibid, O. 21, R. 90. 1959 
Nag L J (Notes) 89. 


——O. 21, R. 64— Sale in contravention of — Setting 
aside of—Limitation is 3 years under S.47, C. P. Code 
read with Art. 181, Limitation Act — See Debt Laws 
— Bengal Money-lenders Act (10 of 1940), S 35. 
AIR 1955 N U C (Cal) 4279. 


-O. 21, R. 64 —Order requiring objector to furnish 

security — Validity — Sec Ibid, O. 21, R. 58. AIR 
1955 NUC (Madh B) 59. 

-O. 21, R 01 — Property sold — Objection before 

transferee executing Court — Competency - Attach¬ 
ment — Transferee Court to decide objection. See 
Ibid, S. 39. 1961 M P L J (Notes) 22. 


J V# M. a—« i 4 i j V/ X UCLICC WlllUIl IS 

independent of pledge debt — Pledger articles can bo 
sold — Safeguards in respect of the same—See Debt 
Laws—Madras Pawn Brokers Act (23 of 1943). S II 
(1963) 1 Mad LJ 419. 

-O. 21, R. 04 — Dismissal of execution petition — 

Attachment made before judgment ordered to con¬ 
tinue* for specified period hresh attachment iieces’— 
sary if second application is tiled after the nr rind 
See Ibid, O. 38, R. 11. AIR 1962 Mad 383. 

-O. 21, R. 64 — Provincial Insolvency Act I1990> 

S. 59 (a) — Execution sale and sale by official receiver 



62 


CIVIL PROCEDURE CODE (1908), O. 21. R. 64 


— Difference between pointed out. AIR 1954 Mad 
/9. 

O. 21, R. 64 and Rr. 58 lo 66—Auction purchaser 


of mortgaged property-Whether debtor entitled to 

benefit under Orissa Money-Lenders Act, 1939, depends 
on whether he has or has not undertaken liability 
of paying of mortgage — Sale of mortgaged property 
“subject to mortgage” — When within mischief of 
exception 3 to S. 2 (1), stated—Tests laid down. See 
Debt Laws — Orissa Money Lenders Act (3 of 1939), 

S. 10. AIR 1950 Orissa 6. 

O. 21, R. 64—Appeal without impleading neces¬ 
sary parties—Incompetent — Bihar Land Reforms Act 
(30 of 1950), Ss. 4 (d), 14 — Mortgage decree-holder 
filing claim under S. 14—Execution barred under S. 4 
(cl) — Issue of sale proclamation in execution without 
objection — Principle of constructive res judicata — 
If a bar to subsequent objection under S. 47. See Ibid, 
S. 47. 1964 B L) R 550. 

O. 21, Rr. 64, 92 — Conditional sale — What 
amounts to. 


bidder must be deemed to have beoome the Durchaser 

P^, 269 a £ d . AIR 1950 A11 450 and 28 Mys 
S'C R 125, Rel. on.; 9 Mys L J 160; AIR 1951 Mad 

m 6 UR d 109fl I V 1 l 9 SO- K ! r rn 9 ’ DiSt ‘ ; AIR 1923 Cal 310 

n :f 920 C a ^ 2<; AIR 1931 Cal 583 and AIR 

MOftQi P ? Ar 52 °i ail . d ^ IR 1932 Ran S 17 ’ Dist. from. 
(1963) 1 Mys L J 61 : A I R 1963 Mys 210 (212) 
(rr 14). 

: r 0 ', 21 - 1! - 0 5 — Applicability — Sale by Receiver 
m insolvency—Provincial Insolvency Act, S. 56. 

A sale by a Receiver in whom the property of the 

insolvent is vested, under S. 56 ot the Provincial 
Insolvency Act is not a Court sale hut a private sale, 
■tnere is no provision requiring the Receiver to con- 
ouct such a saie in accordance with the provisions of 
O. 21, Civil P. C. (1951) Nag L J 207 : I L R (1951 
Nag 511 : AIR 1951 Nag 3S8 (389) (Pt A) (Pr 4). 

ORDER 21, RULE 66 

SYNOPSIS 


\ 

/ 


The sale will remain a good sale in law even if at 
the time of the sale the decree-holder has given the 
Court to understand that he would return the pro¬ 
perty within six months if he was paid the entire 
decretal amount. If the sale is otherwise good, then 
this undertaking given by the decree-holder cannot 
vitiate it. AIR 1952 Pat 244 (249) (Ft E) (Pr 12) (DB). 

-O. 21, R. 64 — Decree directing execution by sale 

of mortgaged ornaments first and then for balance 
against other property of judgment-debtor — Orna¬ 
ments found to be spurious and worth nominal 
amount—Sale of ornaments given up—Court proceed¬ 
ing to sell house of judgment-debtor — No objection 

by judgment-debtor — Court held acted within juris¬ 
diction. 1964 Raj L W 19 : I L R (1964) 14 Raj 216 : 
AIR 1964 Raj 84 (85) (Pt A) (Pr 2). 

-O. 21, R. 64 — ‘Property attached by it.” 

Though R. 64 refers in terms to attached property, 
the provisions therein contained would apply to all 
sales of immovable property in public auction by 
Court. 1954 Ker L T 941 : ILR (1953) Trav-Co 905 : 
AIR 1954 Trav-Co 226 (228) (Pt A) (Pr 3) (DB). 

ORDER 21, RULE 65 


(Civil P. C. (1908), O. 21, R. 66.) 

1. Scope and object. 

2. Nature of proceedings under this rule. 

3. Delegation of power to settle proclamation. 

4. “Such proclamation shall be drawn up after 

notice.” 

5. “Such proclamation shall state the time and 

place of sale.” 

6. Contents of sale proclamation. 

(a) Specification of revenue. 

(b) Encumbrances to which property is liable. 

(c) Amount to be recovered. 

(d) Everything which the Court considers 
essential, etc. 

(e) Value of property.- 

7. Non-compliance with the provisions of this rule. 

8. Appeal. 

9. Revision. 

10. Applicability of the rule of res judicata to pro¬ 

ceedings under this rule. 

11. Judgment-debtor dying pending execution. 

12. Limitation. 


—“O. 21, R. G5, S. 51, CIs. (b) and (cl)—Disti notion 
between order made under Cl. (b) and order made 
under Cl. (d) — Object of making such orders — Sale 
of property ordered under Cl. (b) and receiver appoint¬ 
ed to carry out sale—Such order gets support under 
O. 21, R. 65. See Ibid, S. 51, Cl. (b). (’63) *67 Cal W N 
350. 

O. 21, R. 65, O. 21, R. 84 and App. *E J Form 29 
— Execution sale — Bid — Acceptance — Discre¬ 
tion of officer conducting sale — Discretion to be 
used before bidder is declared purchaser — Sale — 
When complete. 

Unless the executing Court reserves to itself the 
discretion under condition No. 3 of the sale procla¬ 
mation in Form No. 29 of Appendix ‘E’ to the Code 
of Civil Procedure whether or not to accept the bid 
made at the auction sale held under its orders, the 
officer of the Court conducting the sale has himself, 
without the need of having to make a separate refer¬ 
ence to the Court, the discretion of either accepting 
or not accepting a bid made at the auction held by 
him, that such discretion must be exercised by him 
before the bidder is declared to be a purchaser and 
the deposit of 25 per cent, of the price accepted by 
him and that W'hen he knocks down the property to 
the highest bidder and receives such deposit, the 


13. Inherent power of Court to restore application 
under the rule. 

1. Scope and object. 

-O. 21, Rr. 66, 67 ar.d 54 (2) — Object of procla¬ 
mation of sale under O. 21. R. 54:(2) — Object is to 
give judgment.debtor and others opportunity to 
raise objections and to enable them to provide suit¬ 
able purchasers — Mere publication in local news¬ 
paper is not sufficient. 

The main object of publishing the proclamation of: 
sale as prescribed in 0.21, R. 54, sub r. (2) is not 
only to give the judgment-debtors and others opport¬ 
unity to raise objections, if any, as to the sale but also 
to enable them to provide suitable purchasers for the 
property in auction. The mere publication in a local 
newspaper w r ould not do away with the necessity of 
the proclamation of sale by beat of drum and by 
affixation of copies on the village chavadi or Court 
House and in the Office of the Collector. (1964) 2 
Andh L T 190 : AIR 1965 Andh Pra 215 (217) (Pt A) 
(Pr 4). 

-O. 21, R. 66-Material date for raising plea under 

S. 60 (1) (c) — “Shall not be liable to attachment or 
sale”—Meaning of — Plea raised before sale - Bar by 
constructive res judicata — Although a proclamation 


CIVIL PROCEDURE CODE (1908), O. 21, R. 66, Note 1 


4. “Such proclamation shall be drawn up 

after notice.” 

-O. 21, R. 66 (2) — No service of notice under 


Under O. 21, R. 60 might have been issued actual sale 
shall not be held if the judgment-debtor satisfies the 
Court before the date of the sale that he is an agricul¬ 
turist and the house is occupied by him as such. See 
Ibid, S. 60 (1) (c). 1957 Bom L R 282 : ILR (1957) 
Bom 403 : 1957 Nag L J 469. 

-O. 21, R. 66 — Objection under proviso (c) to 

S. 60 11)— When can be raised by judgment-debtor — 
Judgment-debtor entitled to raise objection at the 
time of attachment as well as sale. See Ibid, S. 60 (1), 

1962 Ker L T 675. 

——O. 21, R. 66 and O* 39, R 1 (as amended by Patna 
High Court)—Scope-Provisions are not inconsistent 
with other provisions in the body of the Code. JLR 

(1960) Cut 507. 


O. 21, R. 66 (2) — If irregularity in publishi ng and 
conducting sale. See Ibid, O. 21, R. 04. (S) AIR 1957 
Andhra Pra 185 (FB). 

O. 21, Rr. 66 (2) and 69—Sale adjourned—Fresh 
sale notice—Necessity. 

Reading the provisions of O. 21, Rr. 60 and 09 
together it becomes clear that a fresh sale notice is 
not required to be given when a sale is merely ad¬ 
journed in the discretion of the Court for certain 
reasons. 1960 Nag L J (Notes) 122 : 1961 Nag L I 
49 : 63 Bom L R 351. 


-O. 21, R. 66—Sale proclamation signed by Mun- 

ferim of Court is valid. See Ibid, O. 21, R. 24. ILR 
(1960) 10 Raj 1088. 

-O. 21, R. 66 (2)—Drawing up and settling of pro¬ 
clamation mean same thing. 1954 Ker LT 941 s ILR 

(1953) Trav-Co 905 : AIR 1954 Trav-Co 226 (230) 
(Pt H) (Pr 13) (DB). 

2. Nature of proceedings under this rule. 

—-~0. 21, R. 66 — Order under fixing price of pro¬ 
perty-Order is merely an administrative order. AIR 

1953 All 55 (56, 57). 

O. 21, R. 66 and S. 47 — Execution of mortgage 
decree—Direction as regards order of properties to 
be put to sale—Order held judicial and not adminis¬ 
trative—(High Court Rules and Orders —(Andhra) 
Civil Rules of Practice, R. 176). 

The direction by an executing Court that the decree 
should be executed against the mortgage properties in 
the hands of all or any of the judgment-debtors 
relates to the execution of a decree and cannot be 
treated to be a mere administrative order. Such a 
decision is of a judicial nature. 

Rule 196 of the Civil Rules of Practice also shows 
that the matter has to be determined after giving 
notice to the parties and when the matter has to be 
determined after hearing the objections of the parties, 
it cannot be said to be of an administrative character. 
24 Mad L J 477 ; AIR 1924 Mad 305 Foil; AIR 1926 
Mad 834 ; AIR 1924 Mad 509; AIR 1944 Mad 429, 
Disting. 1957 Andh LT 481 : (1957) 2 Andli W R 


O. 21, R. 66—Order regarding service of notice 
or one for fixing price in sale is not judicial order. 
1963 M P L J (Notes) 165. 

—O. 21,R. 66—function of Court — Settlement of 
proclamation is not judicial act ordinarily—Excep- 
tional cases coming under S. 47 of Code cannot be 
ruled out. 1954 Ker L T 941 : ILR (1933) Trav-Ca 
J05 : AIR 1954 Trav-Co 226 (228) (Pt B) (Pr 4) (DB). 

3. Delegation of power to settle proclamation. 

~ O. 21, Rr. 66 and 90—Duly of demarcating and 
determining property—Delegation of duty — Serious 
irregularity. 

The properly to be sold should be clearly specified 
and it necessary, delineated on a plan, if the boun¬ 
daries do not fully describe the property. It is not 
competent for the execution Court to delegate the 
duty oj demarcating and determining the property to 
. t0 the officer conducting the sale. If the duty 

,s delegated to the officer conducting the sale, a 

}l T J gular[[ y is committed. AIR 1956 Ajmer 
d3 (1) (33) (Pr 3). 


■“ O. 21, R. 66—Scope—Service of notice—Proof 
Record of, by Court—If necessary. 

V, hat O. 21, R. 66 (2), Civil Procedure Code, con¬ 
templates is that the proclamation of sale should be 
issued after notice to judgment-debtor. It is the actual 
service effected that would be service of notice on 
judgment-debtor and not what the Court writes in the 
ordei-sheet about such service. What the Court writes 
can on ? y be an additional evidence of fact that notice 
was served. There is no provision in O. 21 which 
provides that sale proclamation shall be issued only- 
after the Court records the fact of service of notice on 
judgment-debtor. What has to be found in terms of 
O. 21, R. 60, is whether there has been service of 
notice as contemplated by that provision. 

Where notice of sale was found as a fact to be 
served on judgment-debtor but the order-sheet record¬ 
ing the fact was not signed by the Judge and sale was 
held after issue of proclamation. 

Held, that the sale held was not invalid. I960 Nan 
Lj (Notes) 101. b 

-O. 21, R. 66 — Notice issued for service at place 

where judgment-debtor resided—Notice served at A— 
Judgment-debtor accepting notice — Validity of sal^ 
See laid, O. 5, R. 19. 1960 Nag L J (Notes) 56. 


-O. 21, R. 66 (2), O. 5, R. 16 - Service of notice 

to agent of judgment-debtor — Service on agent of 
agent—Validity — ‘Any other person’ in O. 5, R. 16 
—Meaning or. 

An agent cannot delegate his authority to another 
agent. Therefore a service of a notice under 0.21. 
R. 66 (2) upon the agent of the agent of the judgment- 
debtor is not a valid service on the judgment-debtor 
So far as the judgment-debtor is concerned, such a 
service cannot bo accepted as good service merely 
because an unauthorised person who had accepted 
service, appears in the course of the proceedings. 

“Any other person” in O. 5, R. 10 has reference to 
those other persons who have been mentioned in the 
preceding rules of O. 5, who according to those rules, 
are entitled to receive service on behalf of the parties 
to a litigation. 60 Bom L R 482 : I L R (1958) Bom 
765 : A I R 1959 Bom 178 (179) (Pt A) (Pr 2). 


-21* R. 66 (2)—Non-service of notice under— 

Property sold i n execution—If material irregularity 
or illegality—R. 90—Sale, if must be set aside. 

Where the Court did issue a notice under O. 21. 
R. 66 (2), hut it was not served in accordance with 
Jaw, inasmuch as it was served on a person who was 
a stranger to the judgment-debtor, and this was due 

to the mistake not of the Court but of the bailiff of 
the Court, there is no question of any illegality 
involved in the case. What has happened is only an 

irregularity and where that irregularity has led to the 
non-appearance of the judgment-debtor, it must be 

V£? rded as material Irregularity. A 1 R 1948 Nag 
1m, Dist. 6 
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The proceedings relating to a sale begin from the 
time an order is made under O. 21, R. 64. An issue 
of a notice under O. 21. R. 00, is a step which is taken 
oy the Court in publishing the sale, and, therefore, if 
that notice has not come to be served upon the judg¬ 
ment-debtor, then the irregularity must be considered, 
to be one which has occurred in the publication of 
the sale. 

However, a mere irregularity in the publication of 
a sale does not entitle the judgment-debtor to get the 
sale set aside. It must be proved that the applicant 
has sustained substantial injury, and that the sub¬ 
stantial injury was caused by reason of that material 
irregularity. 

(Held, that substantial injury had been caused by 
this material irregularity inasmuch as a property 
which was really worth several times the price, 
which has been realised, has been sold for a grossly 
inadequate price—Sale set aside). GO Bom L R 4S2 : 

I L R (1958) Bom 765 : AIR 1959 Bom ITS (179 to 
181) (Ft B) (Frs 3 to 6). 

-O. 21, R. Gu—Notice under—Mandatory charac¬ 
ter of —Waiver. 

In execution of the decree the property of the iudg- 
ment-de 1 tor wa3 attached. Two sales were held mi 
-9th March 1952, and 10th October 1952, but both 
were set aside.^ Before the second sale was held, A, 
one of the judgment debtors who was minor at the 
date of cecret had attained majority and he applied 
that the second sale could not be held without notice 
to him under O 21, R. 60 (2), Civil P. C. The Court 
neld notice not necessary and sale was held on 10th 
October 1953, but it was set aside on ground of 
inadequacy cf price. Nevertheless judgment-debtor 
appealed against order holding notice unnecessary. 
In appeal parties compromised whereby decree-holder 
agreed that sale should not be held till 31st December 
1954. Thereafter the decree-holder applied on 29th 
September 1954 for showing A as major and an order 
was passed accordingly. The sale was tten held on 
15th January 1955, and judgment-debtors applied to 
set it aside onground of want of notice to A. The 
contention was rejected by the executing Court but 
upheld in appeal. 

Held, that provisions of O. 21, R. 60 (2), Civil P. C. 
a^e mandatory ; that fresh notice to A was necessary 
before the third sale; that it was all the more so 
because A was minor before and notice was received 
only by the guardian ; that there vas no waiver by A 
about notice when parties agreed to postponing sale 
until 31st December 1954, and that the sale was 
vhiated for want of notice. AIR 1949 Nag 235, 
Foil.; A i R 1922 Mad 301, Diss. from. 1959 Nag L I 
(Notes) 51. 

-0-21 R. G6 (2) and S. 47—Scope—Non-compli. 

ance — Non^ervice of notice under — Application to 
set aside sale on that ground — Apolication of S. 47. 
See Ibid, S. 47. AIR 1958 Bom 278. 

-O. 21, R. 66—Omission to effect proper service 

—Effect 

Unlike notice under R. 22 which forms the founda¬ 
tion or jurisdiction, omission to effect proper service 
of the notice under O. 21, R. 66 amounts only to an 
irregularity, and cannot render the execution sale 
void. (S) AIR 1955 Mad 233, Not foil. 1959 Ker L T 
147 : 1959 Kcr L J 213 : 1959 Ker L R 411 : A I R 
1959 Ker 382 (3S4) (Ft B) (Fr 6) (DC). 

7 O. 21, Rr 6G (2), 90 —Omission to issue notice to 

judgment-debtor under R. GG (2) — Sale if can be 
set aside. 

Saie cannot be set aside under R. SO for omission to 
serve notice to the judgment-debtor under II 63(2) 
’Unless the irregularity has occasioned a substantial 


injury to the judgment-debtor. Where the property 
has tetched a fair price and the judgment-debtor’s 
son was present at the time of the auction, the judg¬ 
ment-debtor cannot be said to have suffered sub¬ 
stantial injury. AIR 1950 Kutch 93 (Pr C). 


u. ^i, Hr. oo and 90 — hale in execution within 
two years of decree — Want of notice under 0.21, 
b. 68—Remedy of judgment-debtor is not under 0.21, 
2 ” * or declaring the sale void is maintain- 
abe n See Ibid. 01. 21, R. 22. (190-1) 2 Mad L J 229 s 
AIR 19G4 Mad 424. 


O. 21, R. GG — Non-compl iance — Effect — No 
notice of sale—Effect. See Ibid, S. 47. (1959) 2 Mad 
LJ212. 


O. 21, R. 66 Non-compliancc with—Absence of 
notice under O. 21, R. GG—Effect. 

. ^' s possible that in some rare cases a failure to 
issue notice under O. 21, R. 66, may make the sale 
void as when the sale is held without the judgment- 
debtor being ever aware of it, but normally a mere 
failure to issue a notice under 0.21, R. 00 to the 
judgment-debtor would not make the sale null and 
void but would only be an irregularity, especially if 
the evidence shows that the judgment-debtor was 
very well aware of the sale proclamation and the sale, 
even thouqh a notice under O. 21, R. 63 was not given 
to him. A I R 1914 Mad 40. Rel. on. GS Mad L W 
S92 : (1956) 1 Mad L J 47 ; I L R (1957) Mad 187 : 

1955 Mad W N 883 : A I R 195G Mad 231 (232, 233) 
(Frs 4, 7) 


O. 21, Rr. GG (2), GO (2)—Adjournment of sale— 
No alteration in proclamation—Fublication without 
notice is sufficient. 

When there is an adjournment of sale for more than 
30 days, even if it is on account of statutory provi¬ 
sion, R. 69 (2) of O. 21, requires only a fresn publi¬ 
cation ofjhe proclamation in the manner pie crihed 
by Rule 6,. There is no n^ed fora fresh proclama¬ 
tion in the manner prescribed in R. 60 of O 21. 

Further, if at the time of such republication of pro¬ 
clamation there is any attempt to a tei the particulars 
specified in sub-r. (2) of R. 06, then certainly notice 
will h ave to be given to the decree holder anti the 
judgment-debtor. But when there was no such altera¬ 
tion of particulars, r.o notice need be given. 68 Mad 
L W 969: (1956) 1 Mad L J 173: 1956 Mad \V N li. 

*-O. 21, R. GG—Scope—Want of notice—Effect on 

sale. 

In a matter where a person’s property is being 
sold, which according to him was done in his 
absence, Court must be satisfied that be had been 
given an opportunity to put forward his plea b;foro 
any such action is taken. Where the judgment-debtors 
were n >t served with notice under O. 21, R. 60 the 
entire sa'e proclamation and the subsequent sales 
held in their absence should be deemed to bo abso¬ 
lutely null and void ab initio in which -case the 
lights in the properties of the judgment-debtors will 
not pass to the purchaser at all. (1955) 1 Mad LJ 114: 
AIR 1955 Mad 233 (234, 235) (Prs G, 9) (OB). 

—-O. 21, Rr. 66 and 90 — Non-issue of sale notice 
— If irregularity or illegality — Question depends 
on facts of each case — Saie notice returned with 
endorsement of refusal of judgment-debtor — Judg¬ 
ment-debtor alleging that endorsement wg 9 false — 
Affidavit of process-server that he served notice as 
required by law not taken — It amounts to mere 
irregularity n<*t vitiating the sale. AIR 1956 Mad 
231, AIK 1920 Mad 481, Ref. to. AIR 1953 Bom 278, 
Not foil. (1963) 1 Mys L J 443. 
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-O. 21, R. 66 (2)—Want of notice. 

If a sale notice is served it is not necessary to issue 
a second notice under O. 21, R. 68 (2), Civil Proce¬ 
dure Code. 

The judgment-debtor was served with sale notice and 
the judgment-debtor was represented by counsel on 
the next hearing. The Court directed sale on 24-4-47. 
On that date judgment-debtor made an application 
stating that he wanted to pay some amount within 
a week and agreed that thereafter sale should be 
effected without fresh sale proclamation if payment 
was not made. The sale was held on 22-8-47. 

Held, that want of notice under O. 21, R. 86 (2) 
did not vitiate the sale. AIR 194S Nag 177, Ref. 
1951 Nag L ] (Notes) 159. 

Q* 21, R. 66 — Decree-holder notifying terms of 
the sale proclamation to the Court — Terms before 
Court from 29th April 1955 to 2nd July 1955 — No 
appearance by judgment-debtors, though duly served 

Sale proclamation containing the terms, issued — 
it could not be said that the Court had not looked 
into the terms or a’pplied its mind to them before 
the issue of the proclamation. I960 Raj L W 550 • 
ILR (1960) 10 Raj 1088. 

O* 21, R. 66 (2) — ‘Such proclamation shall he 
drawn up after notice’. 

Before notice is served, no proclamation can be 
•settled but in a case where there has been no settle¬ 
ment at all the fact that notice was served will not 
cure the defect and the drawing up of the procla¬ 
mation must be done and must precede an order for 
sale fixing its date, time and place. ILR (1958) Trav- 

Co 905 : 1954 Ker L T 941 : AIR 1954 Trav-Co 226 
(229) (Pt D) (Pr 11) (DB). 


5. “Such proclamation shall state the tiir e 

and place of sale.” 

O. 21, R. GG—Omission to specify olace of sale- 

id feet. 

[t is .°rily an irregularity not vitiating the sale when 
Uiere is no proof of loss or prejudice to objector 
AIR 1960 All 510 (512) (Pt B) (Pr 8). 

R* 66 (2), O. 21, R. 90—Omission to 
specify hour of sale—Effect. 

An omission to specify the hour as contemplated 
uimer O. 21, R. 60 (2) would amount only to a mate¬ 
ria! irregularity which would make the sale liable to 

P r0 °f of material prejudice. 28 Coch. 
b6d iFB), Rel. on. 1956 Ker L T 954. 


O. 21, R. 66- Scope—Omission to state date an 
place of sale—Material irregularity in publishing c 
conducting sale. 

O. 21, R. 66, enjoins on the Courts to mention i 
thesa.e proclamation the time and place of the* sal 
: his is a mandatory provision of law, the breach < 
which would make the sale liable to he set asici 
under 0 21, R. 90. if not altogether void. AIR 198 
Nag -O, Foil, AIR 1954 Sau 11 (11, 12) (Prs 2, 8). 

6. Contents of sale proclamation. 


(a) Spccilication of revenue. 

(b) Encumbrances to which 

(c) Amount to be recovered. 

(d) Everything which the 

essential, etc. 

(e) ulue of property. 


property is liable. 
Court considers 


6. Contents of sale proclamation. 


0.21, R. 66 — Contents of proclamation—P 
• o be excluded from sale should be clearly 
caied, AIK 1955 NIC (Ajmer) 2638. 

A ol. 3.] Fn.D. 5. 


roperty 
d e m a r- 


" O* 21, Rr. 66, 11 and S. 48 — Execution petition 
for sale of whole property — Subsequent agreement 
and order by Court to issue proclamation confining 
sale to one third share of J. D.— Proclamation cover¬ 
ing entire property and consequent sale of it — Court 
setting aside sale and c irecting D. H to amend E. P. 
Schedule by showing one third share — Application 
for amendment by D. H.-Nature of—Held, does not 
amount to fresh execution petition and as such not 
baired by S. 48, C. P. Code. See Ibid, S. 43. AIR 1962 
Andh Pra 423. ' 


6 (a). Specification of revenue. 

~~ 21, K. 6*6 (2) (b) and 90—Revenue—Meaning 

of—Non-inclusion of municipal taxes in sale pro- 
clamation would not amount to material irregularity 
so as to attract R. 90—Meaning of ‘material irregu¬ 
larity’—Words and Phrases-Revenue—Words and 
Phrases—Mat er i a 1 i r r egula r it y. 

The expression ‘revenue’ in O. 21, R. 63 (2) (b) 
comprehends only assessments, ouit*rents, ground 
rents or any ether charge upon the'land payable to 
tn 0 Government, and it is diliicult to ecpiate preoertv 
taxes collectable by a Municipality to revenue assessed 
upon lands. 1 he Legislature has deliberately omitted 
the house*tax payable to a municipality in cl. (h) of 
R. 66 (2) and, that being so, the non-inclusion of the 
municipal taxes in the sale proclamation relating to 

the houses sold in execution of a decree would not 

amount to a material irregularity so as to attract 
O. 21, R. 90. It is only omission to mention some¬ 
thing which is required by the statute that can be 
termed a mateiial irregularity. Failure to set out 
detans which are not essentia! does not amount to a 
material irregularity within the meaning of O. 2i 
R. 90. ILR 9 Ca! 856, ILR IS Cal 422 : AIR 1924 
Mad 217, DLL (1965) 1 Andh LT 175: (1965) 1 
Andh W R 194 : AIR 1965 Andh Pra 334 (335, 336) 
(Pt A) (Prs 11, 12) (DB). ’ ' 

6 (bb Encumbrances to which property 

is liable. ' ' 

O. 21. R. 66—Proceedings for settlement of sale 
proclamation — Scope of enquiry—Claim of charge— 
How to be dealt with. 

Charges or encumbrances on ihe property sought 
to be sold are always shown in the sale proclamation 
under O. 21, R. 66, C. P. Code. When the legal re¬ 
presentative of the judgment-debtor claims to hold 
a charge the Court can direct it to be shown in the 
sale proclamation and need not enter into an ela¬ 
borate enquiry as to the validity of the chartze 

1951 R D (Id C) 209 : 1952 All L J 66: 1951 All 

W R (H C) 375 : AIR 1953 All 574 (574, 575 
(Prs 3, 4, 5). 

I 21. P.. 66 (2) (c) — Immovable property of 

judgment-debtor attached in execution — Application 
by A under O. 21, R. 58 of Code-Allegation thaihe 
had secured debt on property attached — Order that 
mortgage debt together with Kharkharjat mentioned 
in mortgage deed be declare ! in sale proclamation— 

A s legal i e presentatives on his death applying for 
specifying Ahflrkhflrjat Qniouut in sale prcclsnmtion 
—Specification ordered—Fact that decree holder did 
not admit claim also ordered to be stated — Order 
held should be set aside and encumbrance as per 
previous order be mentioned in sale proclamation 
AIR 1953 Kutch 34 (35) (Pr 4). UOn * 

-p. 21, Rr 66, 58 — Mortgage whether possessory 

or simple - It would not be right to order that sale 
be held with notice of mortgage either by incorpora¬ 
ting incumbrance in sale proclamation or by publish 
ing mortgage at time of sale. See Ibid R 58 Altt 

1952 Kutcb 39 (39, 40) (Pr 4). * * A1K 


66 


CIVIL PROCEDURE CODE (1908), O. 21, R. 66, Note 6(b) 


-O. 21, R. 66—Sale certificate stating that proper¬ 
ties were sold subject to mortgage—‘Purchaser is not 
precluded from contesting finding — Nature of mort¬ 
gage. See Ibid, O. 21, R. 94. AIR 1956 Mad 634. 

-O. 21, Rr. 66, 62 — Auction-purchaser of mort¬ 
gaged property — Whether debtor entitled to benefit 
under Orissa Money-lenders Act (3 of 1939) depends 
on whether he has or has not undertaken liability of 
paying off mortgage — Sale of mortgaged property 
“Subject to mortgage” when within mischief of excep¬ 
tion 3 to S. 2 (1) of Orissa Money-lenders Act stated. 
See Debt Laws — Orissa Money-lenders Act (3 of 
1939), S. 10. AIR 1950 Orissa 6. 

-O. 21, R. 66—Duty of auction-purchaser to en¬ 
quire about encumbrance of property under O. 21, 

R. 66, Civil P. C. — Auction-purchaser failing to en¬ 
quire — lie will be taken to have constructive notice 
of encumbrance. See Transfer of Propertv Act (1882), 

S. 3. AIR 1932 Pat 236 (DB). 

6(c). Amount to be recovered. 

-O. 21, R. 66 (Mys)—Court sale—Sale proclama¬ 
tion incorporating condition for payment of price 
in accordance with direction of officer conducting 
sale —Payment of one-fourth amount at the time of 
sale and of balance subsequently — Sale not irre¬ 
gular. 

Where there was a condition in the sale proclama¬ 
tion to the effect that “the price of each lot shall be 
paid at the time of the sale or as soon after as the 
officer holding the sale directs” and where one- 
fourth of the purchase money was received by the 
officer conducting the sale and the remaining three- 
fourth amount was deposited by the purchaser subse¬ 
quently, it could not be presumed that there was any 
irregularity in accepting the amount by the officer 
conducting the sale. The acceptance of the balance 
amount subsequently could not have been done in 
the absence of any direction of the officer conducting 
the sale, and it could not be presumed that there was 
no order granting time for payment of the balance 
3/4th amount. (1963) 2 Mys L J 352 (DB). 

-O. 21, R. 66—Amount to be recovered—Prelimi¬ 
nary decree amended—Execution. 

The preliminary decree having been amended, the 
final decree abo must be deemed to have been amend¬ 
ed accordingly, and the execution cannot proceed in 
respect of any amount in excess of the correct amount 
determined in accordance with the amended preli¬ 
minary decree. 30 Pat 357 : A I R 1951 Pat 645 (648) 
(Pt C) (Pr 9) (DB). 

6(d). Everything which the Court considers 

essential, etc. 

-O. 21, R. 66—Particulars to be furnished in pro¬ 
clamation— Omission to include taxes payable to 
Municipality—Defect in publication—Failure to affix 
notice in the Municipal Office — Irregularities, if 
vitiate sale— Waiver. See Ibid, 0.21, R.54. AIR 1965 
Andh-Pra 334. 

-O. 21, Rr. 66 and 90—-Litigation with regard to 

nronerty put for sale—Mention in sale proclamation 
—Necessity. 

The litigation with regard to property put up for 
sale is a material fact to be included in the sale pro¬ 
clamation under O. 21, R. 66. Where the Court thinks 
fit that it is material for the intending buyers to know 
that the property to be sold is under litigation and 
directs the amin to give them that information it is 
entirely justified in doing so. 61 Pun L R 666 : A I R 
1960 Punj 359 (360) (Pt A) (Pr 2). 


6(e). Value of property. 

——O. 21, R. 66—Value of property. 

The judgment-debtor should be giveh an oppor¬ 
tunity to counter the estimate of the price given by 
the decree-holder. AIR 1928 Cal 610, Foil. AIR 195$ 
Ajmer 43 (44) (Pt B) (Pr 8). 

- 0.21, R. 66 (2) (e) — Estimated value of pro¬ 
perty—Failure to specify—If invalidates sale. 

The language of O. 21, R. 66 (2) (e), Civil P. C.,- 
shows that the Court is not required to specify the 
value of the property ia the sale proclamation but 
only such materials which will enable the prospec¬ 
tive purchaser to make his own estimate of its value- 
have to be specified. In fact, this clause impliedly 
suggests that it would not be proper for the Court to 
influence the mind of any prospective purchaser by 
its own estimate of value. Hence the omission to state 
the value of property does not invalidate the sale. 
A I R 1932 All 664, Rel. on. A I R 1960 All 510 (511b 
(Pt A) (Prs 2, 4). 

4 

-O. 21, R. 66—Value of the property. 

In a sale proclamation issued under O. 21, R. 60;. 
Civil P. C., the Court is not bound to value the pro¬ 
perty. It is true that if the Court thinks it desirable 
to value the property and state the value in the pro¬ 
clamation, the true value should be shown. AIR 1939 
Bom 182, Rel. on. AIR 1956 Bom 248 (249) (Pr 6). 

-O. 21, R. 66 — Fraudulent concealment — What 

constitutes — Under-valuation. See Limitation Act v 
(1908), S. 18. (’57) 6L Cal W N 468. 

-O. 21, R. 66—Value of the property. 

Insertion in sale proclamation of two valuations^ 
one given by the decree holder and the other by con¬ 
testing judgment-debtor, is clearly warranted by the 
new proviso added by Calcutta High Court to O. 21,. 
R. 68 (2) and its earlier decisions. I L R (1955) 1 Cal 
377: 58 Cal W N 503: AIR 1954 Cal 492 (495) (Pt E) 
(Pr 15) (DB). 

-O. 21, R. 66 (2) (e) —Value of property should not 

be stated by the Court in the proclamation — Court 
should state in it, the things which it considers mate¬ 
rial for a purchaser to know in order to judge the 
nature and value of the property — It is for the pur¬ 
chaser to judge the value of the property and not for 
the Court to value it. AIR 1964 Guj 2 77 (278) (Pt C) 
(Pr 5). 

- O. 21, Rr. 66(2) and 90-Material thing in R. 66 

—What is—Value of property is not material thing 
— Estimate of value given in proclamation — No 
irregularity in conducting sale on ground that value 
was inadequate. 

The value of the property is something to be judged 
by a purchaser and in order to judge the value of the 
property the Court has got to state the time and place 
of the sale of the property, the area of the property, 
its situation, its assessment and the nature of incum¬ 
brance, etc. These are illustrations of the material 
things contemplated in R. 66. The value of the pro¬ 
perty or the opinion regarding the value of the pro¬ 
perty either of the Court or of panchas is not a 
material thing to be stated in the proclamation for 
the sale of property. There is, therefore, no irregu¬ 
larity in conducting the sale on the ground that the 
estimate of the value stated in the proclamation was 
inadequate. AIR 1935 Bom 331, Diss. from. AIR 1964- 
Guj 126 (128) (Pt C) (Prs 7, 8). 

—O. 21, R. 06 — Valuation — Failure to object — 
Effect—Estoppel. 

Where after notice to him judgment-debtor did not 
appear and the terms of proclamation were settled - 
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and upset price fixed in his absence and he filed a 
petition to set aside the sale under O. 21, R. 90 on the 
ground of grossly inadequate price and did not offer 
to lead any evidence on the point and the petition 
was dismissed on the sole ground that no injury was 
proved: 

Held, the judgment-debtor was estopped from dis¬ 
puting the correctness of the upset price fixed on the 
materials before Court when he did not appear in res¬ 
ponse to the notice under O. gl, R. 80, served on him. 
He was not precluded from making an application 
under O. 21, R. 90 to set aside the sale. AIR 1937 Pat 
403, Rel. on; AIR 1930 Nag 191, Dist. 

Where it is not stated in the application how the 
price was wholly inadequate so as to constitute injury 
and he does not offer to lead any evidence in support 
of the averment made but makes a request that the 
evidence on the question of irregularities be taken he 
cannot be heard to say that he was not offered an 
opportunity of substantiating the injury. AIR 1952 
Kutch 61 (62) (Pt B) (Pr 5). 

-O. 21, R. 66 — (Gwalior Civil P. C., S. 327)- 

Value of the property — Omission to state or under¬ 
valuation must result in substantial injury. AIR 1955 
NUC (Madh B) 5640 (DB). 

-O. 21, Rr. 66, 90 and S. 115 — Mention of price 

in sale proclamation — Decree*holder cannot put 
arbitrary value — Under-valuation causing substan¬ 
tial injury to judgment-debtor — judgment.debtor 
disputing decree-holder’s valuation — Court to en¬ 
quire and assess value — Court omitting to value — 
Material irregularity—Order is revisable. 

Held, on facts, that in the sale statement, the phrase 
‘decree-holder's estimate of the approximate market 
value’ would necessarily indicate an honest and bona 
fide estimate made by the decree-holder. A decree- 
holder could not be permitted to put a value arbitra¬ 
rily and if there was a dispute between the decree- 
holder and the judgment-debtor as regards the 
valuation, the Court would necessarily be called upon 
to hold an enquiry into the question of valuation and 
it was only after such enquiry that the valuation 
would be finalised for the purpose of a mention in 
the sale proclamation. A I R 1930 Nag 191 and L R 
25 I A 140, boll. An under-valuation in the sale pro¬ 
clamation which resulted in causing substantial in¬ 
jury to the judgment-debtor could he a ground for 
setting aside a sale under O. 21, R. 90, Civil P.JC. 

Where a Court held an enquiry and came to a con¬ 
clusion as regards valuation, High Court in exercise 
of revisional powers would decline to interfere with 
such valuation. Rut where the trial Court did not 
hold any enquiry such a procedural irregularity 
would be revisable under S. 115, Civil P. C. (1961) 
M P L J (Notes) 2S0. 

O. 21, R. 66 — Fixing of upset price — Duty of 
Court. 

Though there is no illegality as such in the Court 
not fixing its own upset price, it will be desirable for 
the courts to fix the upset price in the face of widely 
divergent upset prices given by the two sides. 70 Mad 
L W 989 : 1958 Mad W N 142. 

O. 21, R. 66 (2) (e) — Value of the property — 
Duty of executing Court to make inquiry. 

There is nothing in O. 21. R. 00 (2) (e) enjoining on 
an executing Court to make any enquiry as regards 
the valuation of the properties to be sold and give 
such valuation in the proclamation of sale. Although 
where there is a wide divergence between the decree- 
holder’s valuation and the judgment-debtor’s valua¬ 
tion, it may be desirable for the Court to have the 
property valued by the amin of the Court and to have 
such valuation inserted in the proclamation, that 


certainly is not an obligatory duty cast upon the 
Court by the language of (3. 21, R. 00 (2) (e). 

Where the Court fixed the upset price of the pro¬ 
perties sold at both the figures given by the defen¬ 
dant and also by the plaintiff ; 

* 

Held, that the Judge was clearly in error in fixing 
both the amounts as the upset price. 70 Mad L-W 
493 (1): (1957) Ker LT 783: (1957) 2 Mad L J 134. 

-O. 21, R. 66 — Valuation — Execution of small 

decree against extensive immovable property — Duty 
of decree-holder is to give proper valuation to pro¬ 
perty. A I R 1955 N U C (Mad) 2438. 

-O. 21, R. 66 — Value of the property—See Deb* 

Laws — Bihar Money-lenders Act (3 of 1938), S. 18’ 
A 1 R 1954 Fat 349 (DB). 

-O. 21, R. 66 (2) (e) — Statement of value in sale 

proclamation—No objection in spite of opportunity 
— Judgment-debtor cannot subsequently complain 
about it. 

Where though there was ample opportunity for the 
judgment-debtor to object to the estimated value of 
the property under sale if she chose to do so, or if 
she had any cogent reasons therefor she had not 
done so, she cannot he heard to complain that the 
value mentioned in the sale proclamation was far 
removed from the actual market value of the pro¬ 
perty. 1960 Raj L W 550 : I L R (I960) 10 Raj 1088. 

-0. 21, Rr. 66 (2) (e), 90—Omission to state value 

of property. 

Wh ere the court can get at the estimated price 
without much difficulty, e.g., when the parties are 
agreed as to the price ot the property, it should give 
that price in the sale proclamation. W here it may not 
he possible to arrive at the estimated price without 
difficulty and the parties may not he agreed upon one 
price, it is still the duty of the court to give such 
other particulars as may he available to enable the 
intending purchaser to judge of the value of the 
property. Where the court has given no particulars 
whatsoever, which would htlpan intending purchaser 
in judging of the nature and value of the property, 
there is a material irregularity in the publishing and 
conducting of the sale. Case law discussed. 1951 Raj 
L W 222 : ILR (1951) 1 Raj 199 (DB). 

-O. 21, R. 66—Sale proclamation—Value of pro¬ 
perty. 

It is not necessary in every case to value the pro¬ 
perty to be sold and state the value in the sale pro¬ 
clamation but il in any case the Court thinks it 
desirable it may do so. However the execution Court 
should state in the proclamation the value of the 
property given by the decree-holder, and the judg¬ 
ment-debtor. A 1 R 1939 Rom 182, Rel. on. 4 Sau L R 
232 : A I R 1952 Sau 24 (25) (Pr 5). 

High Court amendments’. 

-O. 21, R. 66 — Andhra Civil Rules of Practice, 

R. 199 (2)—Applicability — Rule has no application 
when decree-holder does not apply for leave to bid 
— Court has no power to fix upset price in sale pro¬ 
clamation except under R. 199 (2). (1962) 2 Andh 
L T 75, Overruled. 

Order 21, R. 06 (2) (e), Civil P. C., requires that the 
sale proclamation should contain the value of the pro¬ 
perty as stated bv the decree-holder and also the 
judgment-debtor. Order 21, R. 2 (f) which is a resi¬ 
duary clause does not cover matters other than the 
market value. Under R. 199 (2) Civil Rules of Practice 
the Court can fix the upset price onlv when there is a 
petition by the decree-holder to bid. There is no 
other provision in the Code to fix the upset price. 
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Hence, where the decree holder has not filed any 
application for leave to bid at the auction R. 199 (2) 
cannot apply and the Court has no power to fix or 
reduce the upset price on the application r of the 
decree-holder. (1962) 2 Andh L T 75, Overruled; 
AIR 1959 Mad 398, Foil. (1966) 2 Andh L T 226 : 
(1965) 2 Andh W R 481 : A I R 1966 Andh Pra 152 
(153, 154) (Pt B) (Prs 2, 4, 5) (DB). 

-O. 21, R. 66 (2) (f) (Andhra) —Sale proclamation 

—Valuation — Fixation of upset price — Object of — 
Practice and Procedure — High Court Rules and 
Orders—Civil Rules of Practice (Andhra), R. 199 (1), 

The fixation of upset price is intended as a protec¬ 
tion of the interests o£ the judgment-debtor. The 
practice of fixing the upset price has arisen by virtue 
of R. 60 (2) (f) of O. 21, Civil P. C. It enables an 
intending purchaser to judge the nature and value of 
the property. It also serves to prevent the property 
being knocked down in the auction for a price much 
below its market value. (1962) 2 Andh L T 75* 

[Overruled in A I R 1900 Andh Pra 152.] 

-O. 21, Rr. 66 (2) (f) and 90 — Material irregula¬ 
rity in publication of sale — Discretion of Court 
under clause (f)— Extent—Disparity in valuation of 
property shown by decree holder and judgment- 
debtor — Independent enquiry for fixing up upset 
price by Court not held—Sale can be set aside. 

The Court’s discretion under O. 21, R. 60 (2) (f) is 
not confined to particulars other than those contained 
in clauses (a) to (e) of the Rule but may relate to 
every thing, which is not already included in the 
proclamation including the market value, to give 
the intending purchaser an idea regarding the nature 
and value of the property. In case of disparity bet¬ 
ween the value of property shown by thedeciee- 
holder and the judgment debtor, the Court can make 
independent enquiry and fix an upset price. Any 
omission to so enquire and fix the valuation is a mate¬ 
rial irregularity in the publication of sale and if a 
substantial injury results from such omission by rea¬ 
son of the property being sold at grossly low value, 
the sale is liable to be set aside. A I R 1955 Mad 720, 
42 C W N 661, 1900 Ker L f 833 and A I R 1945 P C 
178. Re!, on; 1957 Ker L T 783 and A I R 1949 Mad 
398, Dissented from. 1962 Ker L T 623* 

-O. 21, R. 66 (2) (e) (Mad); O. 21, R. 90 - Irregu¬ 
larities in publishing sale — Misstatement of value of 
property — Proclamation containing only valuation by 
decree-nolder— Valuation grossly inadequate — Cleir 
intention on part of aeciee-holder .to conceal from 
bidders true valuation and dissuade them from bidd¬ 
ing could be inferred—Execution sale liable to be set 
aside : Judgment of Venkatadri J. in A. A. O. Nos. 
109 and 276 of 1960 dated 4-5-1962 (Mad), Affirmed. 
See Ibid, O. 21, R. 90. AIR 1965 Mad 19S. 

-O. 21. R. 66 (2) (e) (Mad) — Sale proclamation — 

Value of property — Duty of Court to state its own 
estimate. 

After the ameniment of O. 21, R. 60 in Madras it 
is now settled law that the Court is under no obliga¬ 
tion to notify an upset price of its own. Jn fact, in 
many cases it would not be even desirable for the 
Court to do so. The obligation of the Court is to state 
the valuation given by the decree-holder and the 
judgment debtor But they must not be notified as 
upset prices. The Court when ordering the sale with 
two valuation:; noted which are discrepant must adopt 
one of the two courses. If it is desirable in the cir¬ 
cumstances of the case for the Court to fix in a rough 
and ready way the upset price of its own, it can do so, 
because the amended provision does not prohibit the 
Court from fixing its own upset price. 

In fact cl. (f) of R. 66 (2) enjoins that the sale pro¬ 
clamation shall include every other thing which the 

* 


Court considers material for a purchaser to know in 
order to judge of the nature aod value of the pro¬ 
perty. Clause (2) of that rule states that the sale pro¬ 
clamation should specify as fairly and accurately as 
possible the property to be sold etc. But where the 
Court does not desire to fix even in a rough and ready 
way its own valuation, it will be perfectly within its 
rights in refraining from doing so and this cannot be 

• 11 . _ ^ ^ way of appeal or revision. But, it 

will instruct the selling officer either in general or in 
each case to begin the sale with the higher of the 
two valuations as upset price and if no bidders are 
forthcoming to go on lowering the upset prices and 
when the lower of the two valuations is reached to 
start again with the lower valuation. AIR 1920 Cal 
610; AIR 192S Nag 2SL(2)and AIR 1928 Mad 1109, 

Rel. on. 70 Mad L W 815 : AIB 1958 Mad 423 (425) 
(Pr 6). 

O. 21, R. 66 (2) (e) (Madras) — Valuation—Pro¬ 
cedure. 

In cases where there is a wide divercence between 
the decree-holder’s valuation and the judgment- 
debtor’s valuation it is desirable for the Court to have 
the property valued by an arnin and to have such 
valuation inserted in the proclamation. AIR 1949 Mad 
398, Dist. (1955) 1 Mad L J 285 : 1955 Mad W N 65: 
AIR 1955 Mad 720 (721) (Pr 2). 

7. Non-compliance with the provisions 

of this rule. 

-O. 21, R. 66 —Application for setting aside sale — 

Mandatory provisions of publication of sale not com¬ 
plied with—Sale held void—Matter comes within 
purview of. S. 47. See Ibid, S. 47. AIR 1965 Andh 
Pra 215. 

-O. 21, R. 66 and R. 90 and S. 47 — Non-compli¬ 
ance with O* 21, R 66 whether is illegality or irre¬ 
gularis—Limitation—Fraud — Extension of time— 
(Limitation Act (1908), S. 18 and Art. 166). 

It is an illegality if there is absolutely no procla¬ 
mation made at all under (). 21, R. 60/But when a 
proclamation has been published in two of the pres¬ 
cribed modes mentioned in O. 21 R. 54 (2) and omitted 
in regard to the other modes, it only amounts to an 
irregularity. Case law Ref. 

All irregularities fall within the ambit of O. 21, 

R. 90 and the rule of 90 days prescribed by Art. 106, 
Limitation Act (1908) has to be enforced; but an 
extension of the period is allowed where fraud is 
plaved on the part of parties to the execution proceed¬ 
ings. 1959 Andh L T 436. 

-0.21, Rr. 66 (2) and 78 —Scope of—If mandatory' 

—Non-compliance — Effect of. See Ibid, S. 47. AIR 
1965 Assam 21 (DB). 

— O. 21, R.]66—Scope—Non-compliance with rule 
—Waiver. 

Judgment-debtor's objection under S. 47 after the 
sale proclamation was settled that it was done with¬ 
out reference to 8. So, Bengal Money-Lenders Act. He 
not having appeared and raised that question when 
the terms of sale proclamation were settled, in spite of 
his having had a notice under O. 21, R. 68 and there¬ 
fore the fullest opportunity to object, also not ex¬ 
plaining why he did not appear and object earlier — 
Held, he had waived his right to object to the terms 
of the sale proclamation and hence his objection 
raised by way of a subsequent application under 

S. 47 was rightly rejected. ILR (1955) 1 Cal 377 : 58 
Cal W N 503 : AIR 1954 Cal 492 (494) (Pt B) (?r 9) 
(DB). 

-O. 21, Rr. 66 and S9— Right to challenge sale as 

void under S. 47, Civil Procedure Code is not affected 
by O. 21, R. 89 (2) thereof—Disregard of requirement 
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of O. 21, R. 06 vitiates the sale. See Ibid, S. 47. 1964 
M P L J (Notes) 175. 

-O. 21, R. 66 — Absence of sale proclamation— 

Sale is invalid — Absence does not amount to mere 
irregularity in publication or conduct of sale. 

The object of O. 21, R. 66 is to afford a security for 
the fairness of public sales, that it has been properly 
published and that it would attract purchasers. But 
if the specific provision as to proclamation is violated 
there could be no doubt that the sale cannot be 
allowed to stand. It cannot be said that the total 
failure to make the proclamation under O. 21, R. 66 
is a mere irregularity in the publication or conduct of 
the sale : AIR 1921 Mad 583, Foil. ; AIR 1943 Mad 
739, Disting. 1950.1 Mad L J 22 : 1950 Mad W N 
44 : AIR 1950 Mad 367 (369) (Ft B) (Pr 4). 

•-O. 21, Rr. 66 and 90, S. 47 — Fixing of instal¬ 

ments by executing Court under Bihar Money Lenders 
Act—Default in payment—Fresh sale proclamation— 
Necessity—Sale without fresh application—Validity— 
Debt Laws — Bihar Money Lenders (Regulation of 
Transactions) Act (7 of 1939), S. 12). AIR 1945 Pat 
76, Overruled. See Ibid, S. 47. AIR 1956 Pat 209 
(FB). 

-0.21, R. 66 (2), S. 47—Application under S. 47 

to set aside sale after its confirmation on ground that 
sale was held without notice under 0.21, R. 66 (2) 
or that fraud was practised on executing Court—Ap¬ 
plication held maintainable. See Ibid, S.47. AIR 1961 
Punj 495. 

--O. 21, It. 66—Scope - Objections to defective pro¬ 
clamation can be taken after sale in application under 
R. 90. AIR 1955 N U C (Punj) 4593. 

-O. 21, R. 66'—Scope — Non-compliance — Court 
not drawing up and settling proclamation — There 
cannot be legal sale—Authority to settle proclamation 
cannot be delegated — Even if judgment-debtor is 
absent after notice proclamation must be settled. ILR 
0953) Trav-Co 905 : 1954 Ker L T 941 : AIR 1954 
Trav-Co 226* (228) (Pt C) (prs 5, 6) (DR). 

8. Appeal. 

O. 21, R. 66— Order in which properties are to 
be sold—Appeal. See Ibid, S. 2 (2). AIR 1953 N U C 
(Ajmer) 2638. 


-O. 21, R. 66 — Order under — If judicial—Not 

a p p c a 1 a h 1 e — N o t r e v i s a b 1 e • 

Where the Court below refused to set aside the 
dismissal for default of objections to the settling the 
terms of saie proclamation in execution of a mortgage 

decree and the judgment-debtor appealed to the 
High Court. 

Held, the order under (J. 21, R. 66, fixing the price 

o. property in settling the terms of proclamation of 
sale is not an order under S. 47, C. P. Code. It does 
nut ielate to execution, discharge or satisfaction of 

decree. Hence no appeal lies. (,\IK 1939 F C 74 at 

p. 80, roll.) 

. 1 be order is merely an administrative order giving 
direction as to the proclamation of sale to be issued. 

is not 

under 
apply. 

! 1952 
(Ft A) 


No question of jurisdiction arises. Hence it 
also revisable. 

1 he Older can be questioned in a petition 
0.21, h.M), C. P. Code; Art. 227 also cannot 
19o2 All W R (HC) 638 : 1952 All L J 647 
RD (1IC) 372: AIR 1953 All 55 (56, 57) 

(Prs 4, 7) (DU). ’ 9 

~\ T (> rder allowing application o 

decree holder under O. 21, H. 66 for reduction o! 
upset price in sale proclamation _ Order does no 
relate to execution, discharge or satisfaction o 
decree and does not fall under S. 47—Order is no! 


appealable. See Ibid, S. 47. (1965) 2 An W R 481 i 
(1965) 2 Andh L T 226 : AIR 1966 Andh Fra 152. 

-O. 21, R. 66(2) (e)—Order fixing price—Appeal. 

Since the order passed by the lower Court, fixing 
its own upset price, does not either relate to execution 
satisfaction or discharge of the decree, an appeal is 
not maintainable against that order. (1965) 2 Andh 
VV R 481 : (1965) 2 Andh L T 226 i A I R 1966 Andh 
Pra 152 (153, 154) (Pt B) (Prs 2, 4, 5) (DB). 

•-O. 21, R. 66—Order in which properties are to be 

sold—Order not appealable—See Ibid, S.2 (2), (1957) 
2 Andh W R 215. 

-O. 21, R. 66 — An order regarding service of 

notice or one for fixing price in sale is not a judicial 
order nor does it affect the rights of the parties—Such 
orders under 0.2L, R. 66 are not appealable—See Ibid, 
S, 47. 1963 M P L J (Notes) 165. 

-O. 21, R. 66 and R. 90— Only one appeal against 

an order under O. 21, R. 90, Civil P. C. is tenable — 
W hether a notice under O. 21, R. 66 was served is a 
question falling under S. 47, Civil P. C. — Second 
appeal against tuch an order is competent—See Ibid, 
S.47. 1963 M P L J (Notes) 26. 

0.21., R. 66 — Order setting terms of sale pro¬ 
clamation — Order not interfering or determining 
rights of parties is not appealable — Rights of judg¬ 
ment-debtors inter se affected - Order becomes appeal- 
aole—See Ibid, S. 96. AIR 1950 Mad 296. 


-0.21, R. GG—Decree directing sale in particular 

order — Decree-holder not prejudiced — No inter¬ 
ference in second appeal. 

Where the decree-holder is not injured or pre¬ 
judiced in any way by the direction of the appellate 
Court that the items should be sold in the order in 
which they have been directed to be sold by the 
decree, the direction will not be interfered with. 
(1950) I Mad L J 42 : 1950 Mad W N 164 : A I R 
1950 Mad 296 (296, 297) (Pt B) (Pr 2). 


-O. 21, Rr. 66 and 67—Appeal without implead¬ 
ing necessary paities — Incompetent — Bihar Land 
Reforms Act (30 of 1950), Ss. 4 (d), 14 — Mortgage 
decree-holder filing claim under S. 14 — Execution 
barred under S. 4 id)— Issue of sale proclamation 
in execution without objection — Principle of con¬ 
structive res judicata — If a bar to subsequent objec¬ 
tion under S. 47. See Ibid, S. 47. 1964 B L J R 550. 


O. 21, R. 66, Ss. 2 (2), 96 and 115 — Judgment- 
debtor objecting to form of sale*proclamation on the 
ground that it does not clearly state certain incumbr¬ 
ances— Order rejecting objection does not determine 
rights of parties and therefore is not appealable —But 
such order can be interfered with under S. 115, in a 
fit case. ILR 24 Cal 725 (FB), Rel. on. ('63) 65 Pun 
L R 1092. 


-0.21, R. 66 — Appeal — Objections to terms of 

proclamation, if covered by S. 47 — Inclusion or exclu¬ 
sion of term in spite of objection — Remedy by way 
of appeal if available. See Ibid, S.47. AIR 1955 
N U C (Punj) 4593. 


9. Revision. 

““ O. 21, R. 66 (2) — Revision — Order passed in 
violation of O. 21, R. 66 (2)—Refusal to vacate order. 
See Ibid, S. 115. AIR 1954 Trav Co 226 (DB). 

10. Applicability of the rule of res judicata 
to proceedings under this rule. 

O. 21, R. 66—Legal representative of judgment- 
aebtor Notice of application to bid and of settlement 
of issues—N otice held not sufficient to preclude him 
irom raising oojection to saleability of property by 
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principle of constructive res judicata—See Ibid, S. II, 
AIR 1950 Mad 341. 

-O. 21, R. 66 and S. II—Execution proceeding— 

Irregularities etc. in execution sale—Objections as to 
—Constructive res judicata — See Ibid, S. 11, AIR 
1956 Pat 4. 

-O. 21, Rr 66 and 90 and S. 11,Explanation IV— 

Proceedings under Rr. 66 and 90 — Both rules must 
be so read as not to destroy each other — Appli¬ 
cability of rule of res judicata — Failure to raise 
objection in application under O. 21, R. 66—Failure 
cannot operate as bar from raising them in proceed¬ 
ings under O. 21, R. 90. 

Order 21, R. 90, comes later than O. 21, R. 68 in 
the scheme of that order; and sound canons of legal 
interpretation clearly require that one must interpret 
both these rules so as to read them harmoniously 
with each other rather than that they be read so that 
one destroys the other. 

The dominating objects of O. 21, R. 68, and of 
O. 21, R. 90, Civil P. C. are essentially different. 
They are applicable to proceedings at different stages 
in the process of execution. The question of setting 
aside the sale :as such under O. 21, R. 90, could not 
be at issue at the time when judgment-debtor applied 
for postponement of sale under O. 2i, R. 66, and 
therefore the failure on the part of the judgment- 
debtor to raise an objection with respect to any of 
the particulars required to be mentioned in the sale 
proclamation under 0.21, R. 60, cannot be a sufficient 
ground in law to debar him from raising such objec¬ 
tions after the sale is concluded, provided that these 
objections do fall within the four walls of 0.21, R..90 
that is are objections as respects the publishing or 
conducting of the execution sale though, the failure 
to raise an objection falling within O. 21, R. 66, at the 
time of the drawing of the sale proclamation would 
usually be an important factor to consider in any 
decision as to ;the merits of any application t a set 
aside the sale under O. 21, R. 90. ILR (1964) 14 Raj 

994 : 1964 Raj L W 560 : A I R 1965 Raj 42 (44, 46) 
(Pt A) (Prs7, 14) (DB). 

11. Judgment-debtor dying pending execution. 

-'0.2LR.66—Decree against father of Hindu joint 

family and his sons—Execution—Attachment of Joint 
family property — Death of father leaving widow — 
Sale of property without impleading widow—Notice 
not issued —Sale held valid —Sons already on record 
sufficiently represented estate. See Ibid, S. 2 (11). 
AIR 1962 All 125. 

12. Limitation. 

Ch 21, R. 66 — Application for reduction of up¬ 
set price fixed by Court—If “application in accord¬ 
ance with law’] - Limitation Act (9 of 190S), 
Art. 182 (5)—Rejection of application for reducing 
upset price after rejection of execution petition— If 
saves limitation. 

The test for the purpose of deciding whether an 
application is one to take some steps in aid of execu¬ 
tion, very broadly speaking, is whether the applica¬ 
tion seeks something in furtherance of the execution 
or what is the same thing in a different form, whether 
the application prays for removal of some obstacle 
from the way of the execution. An application for 
reduction of the upset prices of the properties ad¬ 
vertised for sale cannot be anything but a step in aid 
of execution. 

Any application to make a correction in respect of 
a price for which the property is to be sold, which 
is mentioned in the sale proclamation, would be one in 
accordance with law, and the duty being of the Court 
would hardly be material, as the decree-holder would 


initiate the proceeding to correct. The application 
for correcting what the decree-holder thought to ba 
an error in the proclamation was one for invoking a 
judicial exercise of power by the Court and is there¬ 
fore in accordance with law. 

An order rejecting the execution petition is a final 
order within the meaning of Article 182 (5) of the 
Limitation Act. (1969) 1 Andh W R 211 j 1960 Andh 
L T 206 : I L R (1960) 2 Andh Pra 524 : A I R 1960 
Andh Pra 587 (589, 590) (Pt A) (Prs 3, 4) (DB). 

-O. 21, R. 66 — Fraud vitiating sale and fraud 

keeping judgment-debtor in ignorance of his right to 
apply — Distinction— Fraud antecedent to sale — 
Allegations of absence of notices under O. 21, Rr. 22 
and 00 — judgment-debtor coming to know sale only 
within a week of application -Section 18, Limitation 
Act applies — Limitation under Art. 106 starts only 
from date of such knowledge. See Limitation Act 
(1908), S. IS. AIR 1964 Ker 88. 

-O. 21, R. 66 —Execution proceedings—Construc¬ 
tive res judicata—Limitation Act (1908), Art. 182 (5)— 
Final order for purposes of limitation—Order passed 
in revision, held to be final order and proceedings 
were not barred by limitation. See Ibid, S. 11. ILR 
(1964) 14 Raj 431. 

13. Inherent power of Court to restore 
application under the rule. 

“—O. 21, R. 66 and S. 151 — Inherent power of 
Court to entertain application for restoration of origi¬ 
nal application made under O. 21, R. 60. See Ibid, 
S. 151. A I R 1961 Tat 277. 

ORDER 21, RULE 67 

—“ O. 21, R. 67 — Scope — Copy of order must be 
affixed on conspicuous part of Court house after other 
modes of proclamation — Failure is irregularity— 
Application under R. 90 will he granted only when 
there is prejudice to judgment-debtor. AIR 1955 
NUC (All) 2667 (DB). 

-O. 21, R. 67—Particulars to be furnished in pro¬ 
clamation — Omission to include taxes payable to 
Municipality —■ Defect in publication — Failure to 
affix notice in the Municipal Office—Irregularities, 
if vitiate sale—Waiver—Applicability. 

The expression ‘revenue’ in 0.21, R. 60 (2) (b), 
Civil P. C., comprehends only assessments, quit-rents, 
ground ients or any other charge upon the land 
payable to Government. The Legislature has delibe¬ 
rately omitted the house tax payable to the Munici¬ 
pality in R. 00 (2) (b). Therefore, the non-inclusion 
of the Municipal taxes relating to the houses in the 
sale proclamation would not amount to a material 
irregularity so as to attract O. 21, R. 90 of the Code. 
Even otherwise, the judgment-debtor, on the previous 
occasion, in order to obtain an adjournment of the 
sale, consented to waive the issue of a fresh proclama¬ 
tion of the sale ; this would imply waiver of an 
objection as to any of the defects apparent on the 
proclamation. In such a situation, he cannot object 
to the sale on that ground. Before requesting the 
C ourt to consider the effect of non-fulfilment of the 
terms of O. 21, R. 54, the judgment-debtor must show 
that there was no affixture of the proclamation in the 
Municipal Office. Even if such an omission was 
proved, it would not enure to his benefit since there 
was sufficient publicity in this regard. The proclama¬ 
tion was admittedly published in ‘The Hindu* and 
‘Indian Express’ which have a wide circulation. 
Material irregularities per se will not invalidate a sale. 
Such irregularities will have the effect of avoiding 
the sale only if the connection is established between 
them and the inadequacy of price realised at the sale. 
If the inadequacy of price is the result of factors 
other than the material irregularities complained of, 
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the proviso to R. 90 of O. 21 cannot come into opera¬ 
tion. (1965) 1 Andh VV R 194 : 1965-1 Andh LT 
175s AIR 1965 Andh Pra 334 (335, 336, 337) 
<Pts A, D) (Prs 11, 12, 20, 21) (DB). 

-O. 21, R. 67 (as amended in Andhra Pradesh) 

and R. 90—Failure to affix proclamation in munici¬ 
pality is not material irregularity when there is 
sufficient publicity—Mere raising objection in argu¬ 
ment does not take place of proot of irregularity. 

By merely raising, in the course of argument, an 
objection that the failure to affix the sale proclama¬ 
tion in the office of the municipality has vitiated the 
sale, the judgment-debtor-appellant cannot be said to 
have established that there was a contravention of the 
provisions of R. 54. Before the appellant can request 
the Court to consider the effect of non-fulfilment of 
the terms of O. 21, R. 54, he must show that there 
was no affixture of the proclamation in the municipal 
office. Moreover, even if such an omission is proved, 
it would not enure to the benefit of the appellant, 
where there is sufficient publicity in this regard. 
Argument cannot take the shape of proof and in the 
absence of evidence in proof of an irregularity, the 
appellant cannot make a grievance of it in the course 
of the argument. AIR 1945 P C 178, loll. (1905) 1 
Andh L T 175 : (1965) 1 Andh W R 194 : AIR 1905 
Andh Pra 334 (330) (Pt C) (Prs 17, 18) (DB). 

-O. 21, R. 67—Application for setting aside sale— 

Mandatory provisions of publication of sale not 
'complied with—Sale held void—Matter comes within 
purview of S. 47, and not under O. 21, R. 90. See 
Ibid, S. 47. A I R 1965 Andh Pra 215. 

• -O. 21, R. 07 — Non-service of notice under 

O. 21, R. 60 (2) — If irregularity in publishing and 
conducting sale. See Ibid, O. 21, R. 64. (S) A I R 
1957 Andh Pra 185 (FB). 

-O. 21, R. 67—0. 21, R. 09—Applicability to sale 

under Bengal Tenancy Act. See Ibid, O. 21, R. 69. 
-(’57) 61 Cal W N 408. 

-O. 21, R. 67—Publication of sale proclamation— 

Proof. See Evidence Act (1872), S. 114. (’57) 01 Cal 
W N 468. 

-O. 21, R. 67 (2) and R. 90 —Non-compliance with 

—Effect of on sale. 

The non-compliance with the provisions of O. 21, 
R. 67 (2) will, at the most amount only to a material 
irregularity which could be relied upon by a judg¬ 
ment-debtor for filing an application under O. 21, 
R. 90. But the sale so neld, is not an illegal or a void 
sale. Such a sale could be set aside only if the judg¬ 
ment-debtor is able to satisfy the Court that he has 
sustained substantial injury by reason of such irregu¬ 
larity. I L R 21 Cal 66 (PC* and A I R 1938 Cal 699 
and A I R 1942 Cal 275 and A I R 1918 P C 217, Rel. 
on ; A l R 1921 Mad 583 and A I R 1940 Mad 200, 
Disting. 

Held, that having regard to the valuation of the 
property fixed by the Commissioner, the price fetched 
in the sale could not be said to be by any means low 
or inadequate and could not therefore he said to have 
caused any injury to the judgment-debtor on account 

• of the publication of the intended sale in a newspaper 
only on the date of actual sale. 1957 Ker L J 685 : 
ILR (1957) Ker 663 : 1957 Ker L T 774 : A I R 
1958 Ker 305 (307) (Pr 14) (DB). 

-O. 21, R. 67—Non-compliance—Effect. 

The general principle is that where there is no 
publication or conduct of the sale, then it is not a 
case ol mere irregularity. It is as if a sale had not 
been held at all within the meaning of the Code. 
Therefore where the concurrent findings of the Courts 
are that there was no publication of the sale whatever 
there has been no sale at all under the Code and the 


alleged sale is a nullity. AIR 1953 Mad 883 ; A I R 
1921 Mad 583 and A I R 1950 Mad 307, Foil. 

Held, that this plea of invalidity of the sale could 
he put forward as a defence to a suit for possession 
by the auction-purchaser. 1954 Mad W N 492 : 
I L R (1955) Mad 149 : (1955) 2 Mad L J 435 : 67 
Mad L W 605 : A I R 1954 Mad 1024 (1026, 1027) 
(Pt B) (Prs 4, 5). 

-O. 21, R. 67—“Made” means making announce¬ 
ment by beat of drums. 

The words “made and published in the manner 
prescribed bv R. 54, sub-rule (2)” seem to indicate 
that it means an announcement of the sale by beat of 
drum and by affixing of the proclamation of sale in 
conspicuous part of the property and a conspicuous 
part of the Court house and in other places when it is 
necessary under R. 54 (2). It cannot be taken to 
include the preparation of proclamation of sale. 65 
Mad L W 229 : A I R 1932 Mad 377 (381, 383) (Ft B) 
(Prs 10, 19) (DB). 

-O. 21, R. 67—Sale proclamation—Mode of pub¬ 
lishing prescribed by R. 54 (2) not followed — Pro¬ 
clamation is invalid. 

The mode of publishing a sale proclamation is that 
prescribed by R. 54 (2). Where it is found that a sale 
proclamation is not made by the mode prescribed by 
R. 54 (2), the effect is that there is no proclamation 
at all which is mandatory under O. 21, R. 66. (1951) 
1 Mad L J 22 : 1950 Mad W N 44 : A 1 R 1950 Mad 
367 (368) (Pt A) (Ti 2). 

-O. 21, R. 67 — Irregularity in publication of sale 

proclamation—Ellect — If illegality. See Ibid, O. 21, 
R. 90. A I R 1959 Mys 38 (DB). 

-C). 21, R. 67—Appeal without impleading neces¬ 
sary parties—Incompetent—Bihar Land Reforms Act 
(1950), Ss. 4 (d), 14 — Mortgage decree-holder filing 
claim under S. 14—Execution barred under S. 4 (d)— 
Issue of sale proclamation in execution without objec¬ 
tion—Principle of constructive les judicata—If a bar 
to subsequent objection under 8. 47. See Ibid, S. 47. 
1964 B L J R 550. 

-O. 21, R. 67 to R. 69 and R. 90—Irregularity and 

illegality in sale—Distinction. See Ibid, S. 9. AIR 1963 
Pat 60. 

-O. 21, R* 67—Proclamation under R. 67 is to be 

made at spot. AIR 1955 N U C (Punj) 5982. 

-0.21, R. 67—Failure to proclaim by beat of 

drum. 

Where the Court fails to have a proclamation made 
by beat of drum on or adjacent to the property it is 
a material irregularity in publishing the sale. No 
amount of practice in Bikaner State that sale pro¬ 
clamation was affixed in the Court house and on the 
property can override the law. If owing to this omis¬ 
sion the property is sold for an inadequate price the 
sale must he set aside. 1951 Raj L W 222: ILR (1951) 
1 Raj 199 (DB). 

ORDER 21, RULE 68. 

-O. 21, R. 68 — Time of sale — Sale under U. P. 

E. E. Act — Computation — Period between date of 
proclamation and sale—Exclusion of former date. 

Apart from the question of the applicability of the 
provisions of the Civil P. C., to sales held under the 
U. P. E. E. Act, it is clear that in calculating the 
period between the date of the issue of the proclama¬ 
tion of sale and the date of sale, the date of the issue 
of proclamation must he excluded and there must be 
thirty days’ interval after such exclusion. 1950 Rev 
Dec 165 (2). 

-O. 21, R. 68—Scope —Non-compliance —Sale held 

before expiration of 30 days. 


CIVIL PROCEDURE CODE (1908), 0. 21, R. 68 


The ternis of R. 68 are imperative inasmuch as the 
rule prohibits a sale taking place before the expira¬ 
tion ol at least 30 days from the date of the publica¬ 
tion ol the sale proclamation, unless certain condi¬ 
tions are fulfilled. 1 he sale held before the expiration 
of 30 days is vitiated. ILR (1955) Nag 434 : 1954 
Nag L J 212 : AIR 1954 Nag 240 (241) (Pt C) (Pr 6). 

“]■ O* 21, ^ r * 68, 67, 69 and 90 and S. 9—Irregula¬ 
rity and illegality in sale—Distinction — Plot of land 
not included in sale proclamation — Sale is void — 
Remedy is by way of civil suit and not by way of 
application under O. 21, R. 90. See Ibid, S. 9. AIR 
1963 Pat 60. 

~“O. 21, Rr. 68, 69— Non-compliance—Effect. 

Non-compliance with the provisions contained in 
O. 21, Rr. 68 and 69 amounts to a mere irregularity 
and the sale held in contravention of such provi¬ 
sions is not a nullity. Case law Rel. on. AIR 1952 Pat 
244 (24S) (Pt D) (Pr 8) (DB). 

ORDER 21, RULE 69 

- O. 21, Rr. 69, 90—Procedure — Adjournment of 
sale—Adjournment must be ordered before expiry of 
date fixed for sale — Iresh date of sale fixed after the 
f x piry °f original date — ft is not adjournment—Sale 
held on such new date is neither sale held on ad¬ 
journed date nor sale held in pursuance of sale pro¬ 
clamation and is invalid and illegal. AIR 1929 All 

948, Rel. on. A I R 1961 All 198 (199) (Pt B) (Prs 8, 

10 ). 

O. 21, R. 69 (3)—“Debt and Costs”—Meaning. 

It cannot be said that the expression “debt and 
costs” in R. 69 (3) of O. 21, Civil P. C., means only 
amount specified in the sale proclamation. It means 
the debts and costs recoverable in the execution pro¬ 
ceedings and would include the amount due to a 
claimant for rateable distribution whose claim has 
been accepted by the Court. AIR 1952 All 361 (364) 
(Pt B) (Pr 18). 

--O. 21. R. 69—Adjournment of sale obtained by 

waiving issue of fresh publication of proclamation — 
Effect of waiver. 

W here in order to obtain an adjournment of sale, 
the judgment-debtor consents to waive the issue of a 
fresh publication of the sale proclamation, the elfect 
of this waiver is to imply necessarily a wiiver of an 
objection as to any of the defects apparent on the 
proclamation. AIR 1938 PC 230, Foil. (1965) 1 Andh 
L T 175 : (1965) 1 Andh W R 194 : A I R 1965 Andh 
Pra 334 (336) (Pt B) (Pr 14) (DB). 

-O. 21, R. 69—Sale adjourned — Fresh sale notice 

—Necessity. See Ibid, O. 21, R. 66. (’61) 63 Bom L R 

351. 

-O. 21. Rr. 69, 67 — Applicability to sale under 

Bengal Tenancy Act — (Tenancy Laws — Bengal 
Tenancy Act (8 of 1885), S. 143) — (High Court 
Rules and Orders — Calcutta High Court Civil 
Rules). 

Under O. 21, R. 69 (2), Civil P. C., as amended by 
the Calcutta High Court a fresh proclamation under 
R. 67 has to be issued if the sale is adjourned for a 
period longer than one calendar month. This rule 
applies to sale under the Bengal Tenancy Act having 
regard to S. 142 (2) of the Bengal Tenancy Act. (’57) 
61 Cal W N 46S. 

-O. 21, Rr. 69 (2), 90 — Omission to issue fresh 

proclamation under O. 21, R. 69 (2)—Effect. 

Omission to issue a fresh proclamation as required 
under O. 21, R. 69 (2) amounts to a mere irregularity 
and sale will not be set aside in the absence of mate- 


rial prejudice. AIR 1948 Cal 203 and 39 Cal 20, Rel 
on. (’56) 1956 Ker L T 954. 

“ 9’ 21. 69(2)—Adjournment of sale—No altera¬ 
tion in proclamation — Publication without notice is- 
sufficient. See Ibid, O. 21, R. 00 (2). (1956) 1 Mad L > 

I / Q 


O. 21, Rr. 69 and 90 — ‘May in its discretion 
adjourn the sale’. 

Sale held within Court precincts—Presiding officer 
absent on the day — Sale adjourned without his- 
leave to the following day—Held, sale in the circum¬ 
stances was not a nullity but at the most only an irre¬ 
gularity. AIR 1955 N U C (Mad) 2122 (DB). 

-0.21, R. 69 —- Scope — Sale from day to day 

beyond date specified in sale warrant — Validity 
of sale. 

A sale warrant specifically directed the officer to 
sell the property on 17th June and to return the war¬ 
rant on or before the 23rd June. The sale list showed 
that the sale was commenced on 17 June, was con¬ 
tinued on 18th, 19th, 20th and 23rd and on 25th June. 
21st, 22nd and 24th were holidays. The properties 
were sold on 25th when there were only two bidders. 
On objection to the sale the Judge held that the sale- 
was continuous one from day to day without any 
adjournment, and was valid. On revision from the- 
order: 

Held, (1) The Courts have to take it that the judi¬ 
cial and official acts are properly done and therefore 
when the bidders’ list and the sale list show that oi> 
all these days the Judge was on casual leave and the 
sale was continued and would continue the next day, 
these statements should be taken as correct. 

(2) Even granting that the continuation of the sale 
on 18th, 19th and 20th would not amount to adjourn- 
ment.still it was incumbent upon the selling officer to 
return the warrant on or before the 23rd June, 1952. 
On the evening of the 22nd June, 1952 the selling 
officer be;ame functus officio so far as the sale pro¬ 
ceedings were concerned and it was not open to him. 
to hold the sale on any clay subsequent to the 22nd 
June, 1952. In such circumstances the sale held on 
25th June, 1952, was null and void being without 
jurisdiction. A I R 1943 Mad 739 and (1944) 2 Mad 
L J 352 (PC), Ref. 

(3) Further, the sale could not be held to be valid 
on the ground that it was ratified by the executing. 
Court as a selling officer is not an agent of the Court 
as is contemplated in the Indian Contract Act. He is 
at best a delegate of the Court and a delegate can 
function Only within the four corners of the power 
conferred upon him. Any action of an officer of Court 
empowered to act under fen authority from the Court 
which is in excess of such authority is illegal and 
ultra vires and if his act is illegal and ultra vires it 
cannot subsequently be ratified under S. 196, Contract 
Act, which cannot have anv application to a matter 
like this. AIR 1914 Mad 174 and AIR 1925 Mad 249, 
Disting. (1953) 1 Mad L J 627 : 66 Mad L W 352 t 
AIR 1953 Mad 860 (801, 862) (Prs 5, 6, 8, 9) (DB). 

-O. 21, R. 69 (2) (Mad) — Adjourned sale — 

Fresh proclamation — Notice to judgment-debtor 
and decree.holder is not necessary — Even if neces¬ 
sary, its absence is mere irregularity — Sale will not 
be set aside in absence of substantial injury. 

In the case of an adjourned sale, it is provided by 
sub-rule (2) of rule 69, introduced by the Madras 
amendment that where a sale is adjourned under 
sub-rule (1) for a longer period than 30 days, a fresh 
proclamation under rule 67 shall be male unless 
the judgment-debtor consents to waive it.^ Under 
sub-rule (2) of rule 69 by reference to rule 6, in that 
sub-rule, the requirement as to notice under sub- 


CIVIL PROCEDURE CODE (1908), O. 21, R. 69 7S 


rule (2) to rule 66 is not attracted. Sub-rule (2) of 
rule 69 requires that the proclamation should be 
under R. 67. Rule 67 does not provide for the draw¬ 
ing up of proclamation bit only provides for making 
a proclamation in the manner provided by rule 54(2). 
In the case of an adjourned sale therefore it is difficult 
to hold that a further notice to the judgment-debtor 
and the decree-holder is necessary. 

Even the other view that a proclamation of sale 
should also be settled and drawn up were to be 
accepted even then the provision in sub rule (2) of 
R. 66 regarding the requirement of notice to the 
decree-holder and judgment-debtor is not attracted 
by the provision in sub-rule (2) of rule 69. The Code 
therefore does not require a notice and the action 
of the executing Court in proceeding with the sale 
after due proclamation i. e., after duly announcing it 
by beat of drum and by affixture is perfectly legal. 
Even assuming that notice is necessary, non-compli¬ 
ance with that requirement does not make the sale 
illegal, but would only be irregular and if no sub¬ 
stantial injury is established in the case there is no 
jurisdiction for setting it aside. AIR 1943 Mad 739, 
34 I A 37; AIR 1943 Pat 238, Relied on. 

In the matters dealt with in the Code, there is 
little room for the applicability of the rule of natural 
justice, equity and good conscience and to hold that 
notice is necessary, the absence of which would 
amount to fraud in equity. 65 Mad L W 229 : AIR 
1952 Mad 377 (381, 382) (Pt C) (Prs 10, 11. 12, 17) 
(DB). 

-O. 21, Rr. 69 and 90—Non-specification of hour 

for sale—Material irregularity. 

Under O. 21, R. 69, though adjournment ol sale is 
at the discretion of the Court, not so is the mention 
about the date and hour of the adjourned sale. 
Specifying the hour for sale is a necessity and its 
non-mention is a material irregularity. 6 Cal W N 48 
and AIR 1945 Cal 434, Ref. on; AIR 1933 All 546 
and AIR 1935 All 182, Not foil. ILR (1961) Cut 61 : 
AIR 1961 Orissa 171 (173) (Pt A) (Pr 6). 

-O. 21, R. 69 — Irregularity and illegality in 

sale — Distinction — Plot of land not included in 
sale proclamation-Sale is void - Remedy is by way 
of Civil Suit and not by way of application under 
O. 21, R. 90. See Ibid, S. 9, AIR 1963 Pat 60. 

-O. 21, R. 69 (3) — Stoppage of execution sale on 

deposit of debt and costs — Direction in ehallun to 
deposit money in treasury by 3 p. m. on date of sale 
—Court working in morning but treasury working in 
afternoon — Execution sale taking place in the morn¬ 
ing before deposit— Ends of justice—Deposit as made 
held must be taken to have been tendered before the 
sale and sale was nullity. See Ibid, S. 47. AIR 1960 
Pat 311. 


O. 21, Rr. 69 (2), 90— Scope—Execution sale in 


contravention of—Material irregularity. 


An execution sale was advertised for 5th December 
1954, hut was, from time to time, adjourned to 18th 
December 1954. On that day the property was put 
up to sale and the decree-holder's bid came to 
Rs. 10,000. On the Nazir’s report that th e bid was 
not sufficient to satisfy decree and was below the 

valuation fixed the Court ordered as follows : ‘. 

Try again on 20th December 1954 (to-morrow 
being Sunday) for sale at 12 noon’. On 20th Decem¬ 
ber 1954, the sale was held and knocked down in 
favour of the decree-holders on that day for Rupees 
8,000. Thereafter the judgment-debtors filed an appli¬ 
cation under O. 21, R. 90 of the Code for setting 
aside the sale on the ground of material irregularity. 
The point taken was that the sale having been held 


in contravention of sub-r. (2) of R. 69 of O. 21 was- 
illegal. : 

Held, (i) that the fact that the decree-holders on 
20th December 1954 gave a bid of Rs. 8,000 only- 
indicated beyond doubt that a fresh sale took place 
on that day irrespective of what had happened on 
the previous date. Therefore, the sale which was 
held on 20th December 1954 was not a continuous 
sale. AIR 1927 Pat 312, Disting. 

(ii) that the sale being in contravention of sub-r. (2/ 
of R. 69 of O. 21 there was a material irregularity. 
The sale had manifestly caused substantial injury to 
the judgment-debtors and must be set aside. AIR- 
1958 Pat 511 (512) (Prs 6, 7). 


-0.21, R. 69—Adjournment of sale—Absence of 

fresh proclamation. 

Where an auction sale is adjourned for a period 
longer than seven days another proclamation should 
issue so that the same or other intending purchasers 
may come. Failure to do so and adjourning the sale 
for a period longer than 7 days without the waiver of 
judgment-debtor is a material irregularity. AIR 1953 
Yin Pra 12(13) (Pt A) (Pr 4). 


ORDER 21, RULE 71 

•-(). 21, R . 71 and 91 —Court-sale of two pro- 

perties in single lot — Purchaser’s failure to make 
initial deposit of 2 zj /o Resultant re-auction at it 
lesser price — Right ol judgment-debtor to recover 
deficiency in re-sale from first purchaser — Judg¬ 
ment-debtor’s lack of saleable interest in one of the 
items—Relevancy. 

Held, there is no difficulty about the identity of 
the properties and the parties appear to have known 
their location. It is difficult to posit that the land 
brought to sale is different from that which really 
belonged to the judgment-debtor and that the latter 
had no saleable interest therein. Further, as both the 
items were sold in one lot and the judgment-debtor’s 
title to the other items was not in dispute, the auction- 
purchaser could not avoid the sale. It is only in the 
absence of interest in the entirety of the property that 
an auction-purchaser could have the sale set aside. 
So long as the judgment debtor has some interest, 
however small that may be, in the property sold, the 
auction purchaser cannot seek to avoid the sale under 
O. 21, K. 91, or claim any relief under O. 21, R. 71, 
C. P. Code. There was. therefore, no justification for 
him either not to make the initial deposit or to 
comple:e the purchase. (1964) 1 Andh W R 326 : 
(1964) 1 Andh L T 321. 

-0.21, Rr. 71, 92 — Applicability and scope — 

‘Resale’, meaning of. 

‘Resale’ for the purpose of O. 21, R. 71, means a 
sale that has finalized and has resulted in passing 
the judgment-debtor’s property to the purchaser. It 
a sale, on objections having been raised or because 
ol the necessary deposits having been made by the 
judgment-debtor, is set aside it should be regarded as 
having never taken place. R. 71 will not be attracted 
in a case where the sale is set aside for one reason or 
the other under 0.21, R. 92, and the auction-pur¬ 
chaser in the prior sale ought not to he held res. 
ponsible for any deficiency in the price oliered by 
the purchaser in the resale of the property. ILR 
(1956) Patiala 280 : A I R 1956 Pepsu 102 (103) 
(Pr 4). 

-O. 21, Rr. 71 and 84 — Acceptance by Court, if 

necessary for completion of sale — Sale is complete 
when auctioneer accepts bid — If purchaser defaults 
in payment, property is to he resold. AIR 1955 NUC 
(Punj) 4344. 
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— O. 21, R. 71 read with condition No. 3 in form 
No. 29 Appendix E. 

Court sale — Acceptance of highest bid by sale 
Amin 1 rice grossly inadequate—Court has discretion 
to re use-Exercise of discretion—What is. See Ibid, 

0.21,11.84(1). 19G2 Raj L W 338. 

-O. 21, Rr. , 1 and 84—Highest bid not accepted 
and sale continued — Power of Court thereafter to 

accept previous bid and compel bidder to pay up 
amount. 

Every bid at an auction is not a contract or a sub¬ 
sisting offer which can be converted into a contract 
at the option of the auctioneer or the purchaser at 
any moment of time. \\ hen the court adjourns the 
■sale fixed for a certain date to another date with a 
view to szet a higher offer for the property, it must be 
regarded not to have intended to accept the previous 
offer and it cannot at a subsequent time accept the 
ofler made by some person on a previous date and 
then compel him to pay up the price. AIR 1920 Mad 
■911, Rel. on. I L R (1960) 10 Rai 1516:1961 Raj 
L W 12 : A I R 1961 Raj 91 (93) (Pr 4 ). 

ORDER 21, RULE 72 


holder the requisite permission under O. 21, R. 72, 
Civil P. C., to bid and purchase, would have also 
dispensed with the requirement of O. 21, R. 84 (1). 

If the decree-holder-purchaser discharged his duty 
in applying for the challan and if he was prevented 
from depositing the amount within the prescribed 
date, not by his default but by the action of the 
Court or the Treasury concerned, the deposit must be 
deemed to have been made within the time prescribed 
under O. 21, R. 85, Civil P. C. 

No rule of O. 21, Civil P. C.. lays down that the 
decree-holder shall deposit any amount towards 
poundage within a prescribed time. Rule 200 of the 
Civil Rules of Practice is not mandatory. As such the 
non-deposit of the amount of the poundage within 
the time prescribed does not invalidate the sale itself. 
(1958) 1 Andh W R 476 : I L R (1958) Andh Pra 
375 : A I R 1958 Andh Pra 472 (474, 475) (Fts A to 
C) (Prs 5, 6, 7) (DB). 

® ~~r9‘. R* 72 (2) —Decree-holder allowed set-off 

Liability of decree-holder to refund amount for 
rateable distribution not affected. AIR 1931 Bom 
350, Overruled. See Ibid, S. 63 (2). AIR 1960 Bom 
230 (FB). 


SYNOPSIS 

(Civil P. C. (1908), O. 21, U. 72.) 

1. Scope. 

2. Permission to bid and set-off. 

3« By himself or through another person. 

4. Sale without permission — Suit for setting aside* 

5. Interest. 

6. Appeal. 

1. Scope. 

“ O- 21, R. 72—Purchase by decree holder in auc¬ 
tion sale—Satisfaction does not take place till confir¬ 
mation of sale—Judgment-debtor can take advantage 
of provisions of Travancore Cochin Indebted Agri¬ 
culturists Relief Act (3 of 1950), till then. See Ibid, 
S. 65. I L R (1962) 1 Ker 143. 

O. 21, R. 72 (Patna) — Scope — Vesting of estate 
or tenure of judgment-debtor under money decree in 
State before confirmation — Decree-holder himself 
purchasing property in execution — Jurisdiction to 
confirm sale not affected by S. 4 (e), Bihar Land 
Reforms Act (30 of 1950). See Ibid, 0.21, R. 92. 
A I R 1963 Pat 103 (DB). 

O. 21, R. 72 (Patna) — Auction sale of debtor’s 
property Collector purchasing property at such sale 
His position being fiduciary like that of Receiver 
his purchase is nullity — O. 21, R. 72 (Patna), Civil 
P. C., does not apply to such case. See Debt Laws — 
U. P. Encumbered Estates Act (U. P. 25 of 1934), 
S. 24 (3). 1963 B L J R 367. 

—— O. 21, R. 72 and O. 40, R. 1 — Purchase by re¬ 
ceiver without Court’s sanction is not nullity hut is 
only liable to he set aside by owners bv appropriate 
proceedings. A I R 1955 NUC (Trav-Co) 1910 (DB). 


2. Permission to bid and set-off. 

-O. 21, Rr. 72, 90 — Permission to bid — Reasons 

not stated — Does not render permission invalid — It 
cannot be considered from absence of reasons that 
discretion was not judicially exercised. AIR 1955 
NUC (Ajmer) 4409. 

-O. 21, Rr. 72, 84 and S5 — Scope of — Purchase 

hv decree-holder — Madras Civil Rules of Practice, 
B. 200—Scope of — Non-deposit of poundage money 
within time—If invalidates sale. 

It may be presumed, in the absence of evidence to 
vhe contrary, that the Court, having given the decree- 


O. 21, Rr. 72, 94 and S. 73—Decree-holder pur¬ 
chaser in execution sale — Permission to bid and set 
off obtained—No preferential claim by Government 
— Order of Court directing decree-holder to deposit 
entire sale price in Court—Order held not proper. 

In execution of a money decree the decree-holder, 
after obtaining the permission to bid and :set off, 
purchased the judgment-debtor’s immovable pro¬ 
perty. There was no other application claiming any 
prelerential right in respect of bid amount. But the 
judgment-debtor was in arrears of income-tax and 
with a view to realise the same an application on be¬ 
half of Union of India was filed to implead them in 
the proceedings started by the judgment-debtor for 
setting aside the sale. Applications of judgment-debtor 
as well as of the Union of India were dismissed and 
the sale was confirmed. But the Court directed the 
decree-holder to deposit entire sale price into Court 
after which sale certificate would be issued. On chal¬ 
lenging the power of the Court to pass such an order. 

Held, that a preferential claim not having been 
specifically made the decree-holder need not have 
been directed to deposit the entire bid amount. Ac¬ 
tually there was no amount in deposit against which 
the Union of India could enforce its claim and it was 
a question whether it could at all, have made a claim 
for payment in the absence of deposit. In the circum¬ 
stances, the order was not proper. 17 Mad L W 462 : 
1964 Mad W N 271 : A I R 1964 Mad 120 (121) 
(Prs 8, 9). 

-O. 21, R. 72 (2) — Set off of decretal amount 

against purchase money. See Debt Laws — Madras 
Agriculturists Relief Act (4 of 1938), S. 8. AIR 1955 
NUC (Mad) 3204 (DB). 


O. 21, R. 72—Leave to bid. 


The power to grant leave to bid must be cautiously 
exercised and unless the Court is satisfied from the 
circumstances shown in the affidavit that otherwise 
an advantageous sale could not he obtained, no su ch 
leave should he granted. (1950) 1 Mad L J 111: 1950 
Mad W N 111 : 63 Mad L W 225 : A I R 1950 Mad 
392 (393) (Pt A) (Pr 3). 

-O. 21, R. 72 (1) and (2)—Execution sale-Decree- 

holder bidding and purchasing property — Set off 
against decretal dues permitted —Rateable distribution 

— Permissibility. See Ibid, S. 73. (’61) 27 Cut L T 

316. 

O. 21, R. 72 — Dispensation with requirement of 


R. 84(1) may be implied — Court can dispense with 
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requirements of R. 84 (I) even where sale price is 
greater thap decretal amount — Decree-holder’s right 
to set-off when arises. See Ibid, O. 21, R. 84. 1964 
Raj L W 446. 

-0. 21, Rr. 72, 84 and 85 and S. 73 — Auction 

sale—Permission to bid — Decree-holder obtaining 
permission to bid—Property sold to him—Deposit by 
decree-holder purchaser under R. 81 is necessary — 
So also payment of purchase-money into Court 
under R. 85 for rateable distribution. 

W here a decree-holder is permitted under U. 72 to 
bid for the purpose of the property at an auction-sale 
and his bid is accepted at such sale, then he has to 
deposit 25 per cent, of the purchase-money' as requir¬ 
ed by R. 84 (1), unless he is exempted from doing so 
by the Court under R. 84 (2). If he fails to abide by 
the order of the Court, the mandatory provisions of 
sub r. (1) would apply to him as much as to any other 
purchaser and there would be no valid sale in his 
favour. 

Similarly, the right given to the decree holder by 

R. 72 is subject to the provisions of S. 73 and, there¬ 
fore, he must, under the proviso to It. 85, deposit the 
balance payable to the rival decree-holders under 

S. 73 on or before the close of the fifteenth day from 
the sale of the properly. lie cannot claim the ad¬ 
vantage of set-off to the extent of the amount payable 
to other decree-holders. And if the decree-holder 
purchaser fails to comply with R. 85, there is no 
valid sale in his favour. A I R L954 S C 349; A I R 
1956 Raj 18, Rel. on.; AIR 1943 Mad 318, Dissent, 
from 1961 Raj L W 184. 

-O. 21, Rr. 72, 84 and 85, S. 115—Application by 

decree-holder for permission to bid at sate and set off 
—Court granting leave to bid but not giving any order 
in respect of other prayer — Order setting aside sale 
on ground of 25 per cent, of purchase money and 
balance not being paid by decree-holder—Revision — 
Case sent back for decision of decree-holder’s applica¬ 
tion for set-off on merits. 1957 Raj L W 375. 

-0. 21. Rr. 72 and 84— Decree-holder permitted 

to bid — Purchase money less than decretal amount 
—Decree holder need not deposit 25 per cent, of the 
purchase money at once. 

Reading Rr. 72 and 84 of O. 21 together, it is clear 
that where a decree holder is permitted to bid at an 
auction, there is an implied dispensation also that he 
need Lot deposit 25 per cent of the purchase money 
unless the sale price is more than the decretal amount. 
Where the sale price is more than the decretal 
amount, the decree-holder must deposit the excess up 
to 25 per cent, of the purchase money, depending 
upon the excess of the sale price over the decretal 
amount. There is no sense in insisting upon the 
de;ree-holder depositing 25 per cent of the purchase 
* hen the purchase money is less than or only 
equal to the decretal amount. AIR 1929 Lah 492, 
Approved; AIR 1934 Pesh 25 and AIR 195L Ajmer 
103 (2), Not foil. 1956 Raj L W 124 : ILK (1956) G 
Raj 38 : A l R 1956 Raj 18 (19) (Pr 6) (DR). 


3. By himself or through another person. 


O. 21, R. 72—Effect of contravention. 

Decree-holders purchasing through benamidars— 
Absence of leave-Effect. AIR 1922 1 J C 336, Applied. 
AIK 1935 N U C (Mad) 2122 (DR). 

O. 21, R. 72 — ‘By himself or through another 
person.* 


A contravention of O. 21, R. 72 does not make the 
sale void. Therefore the contention that the sale wai 
void because the auction-purchaser was a benamidai 
for the decree-holder is without substance. ILR (1955! 
Mad H9 : (1955; 2 Mad L J 435 : 67 Mad L \V 605 


1954 Mad W N 492 : AIR 1954 Mad 1024 (1027) 
(Pt C) (Pr 7). 

4. Sale without permission—-Suit for 

setting aside. 

--0.21, R. 72—Execution sale_Purchase without 

permission by decree-holder who was also receiver— 
Separate suit to set aside sale does not lie. See Ibid, 

S. 47. ILR (1956) Trav-Co 1130. 

5. Interest. 

-21, Rr. 72 (2) and S4 — Decree-holder pur¬ 
chaser—Right of set-off—Date up to which interest 
can be claimed. See Ibid, S. 65. AIR 1959 Madh pra 
115. 

6. Appeal. 

—O. 21, R. 72 and O. 43, R. 1 (j) — Execution ap¬ 
plication — Sale — Application by decree-holder to 
allow r him to bid — Refusal — Disposal of execution 
application arbitrarily—Appeal—Competency. 

Where an appeal is preferred from an order which 
inter alia has refused the request of the decree-holder 
made under O. 21, R. 72 to allow him to bid at an 
execution sale, the appeal cannot be dismissed as 
being one not provided for by O. 43, R. 1 (j) when it 
is not merely the propriety of the order on the appli¬ 
cation of the decree-holder for permission to" bid 
which requires consideration but also the disposal of 
the execution petition. If it is found that the lower 
Court has acted in a mechanical manner while treat¬ 
ing this application as closed and arbitrarily in pres¬ 
cribing the decree amount as the price for which the 
decree-holder may, if at all, buy the properties, the 
erior has to be set right in the appeal from the dis¬ 
missal of the execution application. Otherwise, there 
is no likelihood of a finality to the case. The pro¬ 
cesses provided for by law, to secure satisfaction of 
the decree will become ineffective if proceedings are 
allowed to drift and the Court does not apply its 
mind to regulate these by appropriate orders so that 
the procedure prescribed is not turned into a weapon 
for thwarting or frustrating realisation of what is due. 
AIR 1924 Bom 515 and AIR 1926 Pat 140, Rel. on 
ILR (1959) Mys 108 : AIR 1953 Mys 55 56) (Pr 4) 
(DB). 

ORDER 21, RULE 73. 

-O. 21, R. 73 — Purchase by pleader of decree- 

holder is hit — Purchase is not nullity but only 
voidable. 

A purchase at auction sale in execution of a decree 
by a pleader of the decree holder is hit by (J. 21, 
R. 73 : Case law considered. 

Rut the purchase is not a nullity but only void¬ 
able. The rule is intended for the benefit of the 
decree-holder and the judgment-debtor and may be 
waived by them without any infringement of public 
right or policy. 54 C W N ' 182 i ILR (1950; 2 Cal 
597 : AIR 1950 Cal 63 (66) (Pt B) (Prs 29, 30) (DB). 

-O- 21, R. 73 — Person acting as panch at time of 

valuation of property — Such person does not come 
under R. 73. AIR 1964 Cuj 126 (127) (Pt A) (pr 3). 

ORDER 21, RULE 77. 

-O. 21, R. 77 (2), S. 51 (b) — Movable properties 

ordered to be sold in execution under S. 51 (b)— Sale 
of such properties — Confirmation of such sale See 
Ibid, S. 51 (b). (*G3) G7 Cal W N 350. 

ORDER 21, RULE 78. 

-O. 21. R. 78— Application for setting aside sale— 

If lies under S. 47 —Scope of O. 21, II 7S—Interpreta¬ 
tion of statutes—Provision, when mandatory— O. 21, 

R. 66 (2), if mandatory — Non-compliance—Effect of! 
See Ibid, S. 47. AIR 1965 Assam 21. 
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O. 21, R. 7S — Sale in contravention of Orissa 
Money Lenders Act-Effect-Pnce paid into Court - 
\ alidity— Setting aside of. See Debt Laws-Orissa 
Money Lenders Act (3 of 1939), S. 15. ILR(195S) 


O. 21, R. 7S Sale of movables in execution— 
1 roper remedy of judgment-debtor. See Ibid, S. 47. 
AIR 1955 N U C (Punj) 1617. 


there is a private sale of attached property 
under O. 21, R. 83, until that sale is confirmed by the. 
Court under the second proviso to sub*fule (2) of 
R* h3, no title passes to the purchaser. The result is 
that the attached property continues under attach¬ 
ment in the eye of law and it is within the jurisdic¬ 
tion of the Court to put the property to auction sale 
at the instance of the decree holder. (’63) 29 Cut 
L T 467. 


O. 21,R.78—Scope—Rule 78 presupposes Court’s 
jurisdiction to order sale of movable. AIR 1955 
NUC (Raj) 271. 

ORDER 21, RULE 79. 

~ O. 21, R.79—Purchaser of share at Court auction 
does not automatically become member of company. 
See Companies Act (1913), S. 34. . AIR 1956 Nag 20 
(23, 24) (Ft D) (Prs IS, 19, 20, 21) (DB). 

~0. 21, R. 79 Pledge of shares — Share certificate 
with pledgee —Subsequent transfer of shares in favour 
of third persons — Transfer recognized — Suit by 
pledgee for recovery of money— Company made party 
along with pledgor—Decree obtained—Shares sold in 
execution and purchased by pledgee—Sale certificate 
in favour of pledgee—Pledgee seeking rectification of 
share registers by substitution of his name in place of 
pledgor in respect of these shares -Refusal by com¬ 
pany on ground that shares were already transferred 
and transfers recognised — Suit for rectification by 
pledgee held not barred by S. 47—Procedure under 
O. 2b Rr. 79 and 80, necessity of. See Ibid, S. 47. AIR 
1953 Trav-Co 253. 

ORDER 21, RULE 80. 

-O. 21, R. 80-Sale of pro-note in execution of 

decree — Endorsement under R. 80 or execution of 
sde deed not necessary. AIR 1953 Him Pra 11 (13) 
(Pt B) (Pr 7). 

-O. 21, R. SO — Purchaser at Court-auction does 

not automatically become member of company. See 
Companies Act (1913), S. 34. AIR 1956 Nag 20 (23, 
24) (Pt D) (Prs IS, 19, 20, 21) (DB). 


O. 21, R. S3 (1) — Permission for private sale — 
Consent of any party, if necessary. 

The power of the Court to grant permission for 
private sale is not based on any consent to be given 
by an> of the parties. It is a discretion fully vested in 
the Court. Consent might facilitate the passing of the 
order, but the order itself is based on the discre¬ 
tionary power of the Court. I L R (1950) ’Cut 208 : 
AIR 1950 Orissa 230 (232, 233) (Pt B. (Pr 7) (DB). 

-0.21, R. S3 (2), Proviso 1 and S. 73 — Money 
paid into Court it available for rateable distribution. 

Consent of attaching creditors — Discretion of 
Court. 

Proviso 1 to R. S3 (2) is mandatory and once money 
is paid into the Court, the sale-proceeds become in 
terms of S. 73, assets held by the Court; and they are 
none the less so because the amounts have not been 
realised by a process of compulsory sale. They are 
moneys which have been realised in the course of the 
execution which was pending at the time. It is obvi¬ 
ously the policy of law that all such moneys, by 
whatever course realised, once they come into the 
Court, are to be treated as assets available for distribu¬ 
tion amongst all the decree-holders of the judgment- 
debtor who have been vigilant enough to have 
applied to the Court for execution by that time. It 
therefore follows that neither the consent of the 
attaching decree-holders nor the discretion of the 
Court can have any bearing on the mat;er and it must 
be held that the Court would have no discretion to 
earmark such sale proceeds for payment to individual 
creditors. I L R (1950) Cut 208 : AIR 1950 Orissa 
230 (233) (Pt C) (Pr 7) (DB). 


-O. 21, R. 80—Pledge of shares—Share certificate 

with pledgee-Subsequent transferrof shares in favour 
of third persons—Transfer recognised—Suit by pledgee 
for recovery of money — Company made party along 
with pledgor-Decree obtained—Shares sold in execu¬ 
tion and purchased by pledgee—Sale certificate in 
favour of pledgee— Pledgee seeking rectification of 
share registers bv substitution of his name in place of 
pledgor in respect of these shares — Refusal by Com¬ 
pany on ground that shares were already transferred 
and transfers recognised — Suit for rectification by 
pledgee held not barred by S. 47—Procedure under 
O. 21, Rr. 79 and 80, necessity of. See Ibid, S. 47. 
AIR 1953 Trav-Co 253* 

ORDER 21, RULE 83. 


“—O. 21, Rr. S3, 69 (2) — Sale adjourned on condi¬ 
tion that no fresh proclamation will he issued — 
Condition accepted by judgmeid-debtor — Sale can¬ 
not be challenged on ground of absence of fresh 
proclamation. 

Where the judgment-debtor accepted the postpone¬ 
ment of the sale on the term imposed by the Court 
that fresh proclamation will not be issued, he will he 
deemed to have consented to waive the fresh pro¬ 
clamation. He is estopped from urging that the 
failure to issue a fresh proclamation for the sale held 
on adjourned date and subsequent dates was a ma e- 
rial irregularity in conducting the sale. 1964 Raj 
L W 19 : II. R (1964) 14 Raj 216 : AIR 1964 Raj. 
84 (86) (Pt C) (Pr 10). 


-O. 21, R. S3 - Sale under O. 21, R. 83 (1), C. P. 

Code — R. 200 of A. P. Civil Rules of Practice not 
applicable. See High C mrt Rules and Orders—(Andhra 
High Court) Civil Rules of Practice. AIR 1963 Andh 
Pra 13 (DB). 

— O. 21, R. 83 — Applicability—Mortgage decree— 
Private sale by judgment-debtor—Sale price deposited 
in Court — If available for rateable distribution. See 
Ibid, S. 73. AIR 1953 Madh Pra 201. 

“—O. 21, R. 83 (2)—Second Proviso—No confirma¬ 
tion of private sale by Court—Effect—Property can 
be put to sale in auction. 


ORDER 21, RULE 84 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 84.) 

1. “Declared to be the purchaser.” 

2. Acceptance by Court, if necessary for comple¬ 

tion of sale. 

3. Deposit, payment of. 

4. Non-payment of deposit—Effect of. 

5. Re-sale. 

6. Sub-rule (2). 
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1. “Declared to be the purchaser.** 

0. 21, R. 84 -Power of Court to refuse to accept 
>bid is not limited by the condition that the highest 
bidder shall always be declared the purchaser. See 
Ibid, 0. 21, R. 66. AIR 1955 N U C (Mad) 2438. 

0.21, R. 84—Execution sale — Rid-* Acceptance 


—Discretion of officer conducting sale—Discretion to 
be used before bidder is declared purchaser — Sale— 
When complete. See Ibid, O. 21, R. 05. AIR 1961 
Mys 210. 

-O. 21, Rr. 84, 92—Officer conducting sale can 

declare highest bidder to be purchaser — Discretion 
;f Court to refuse to accept, not exercised—Re-sale 
ordered without any application under either R. 89, 
R. 90 or R. 91 — Order is not under R.92—Order is 
appealable. 

The declaration as to who is purchaser can be 
made by officer conducting the sale. The language of 
lb v ;4 of O. 21 does not require that the permission of 
the Court is to be obtained before a certain person 
6an be declared to be a purchaser. Roth the Court 
and the officer has discretion to act in the matter so 
that either of the two officers can adjourn the sale if 
’ he price offered by the highest bidder appears so 
clearly inadequate as to make it advisable to do so. 
The Court can however, notwithstanding a declara¬ 
tion that Hie higher bidder was the purchaser made 
by the officer conducting the sale, decline to accept 
the bid if in its opinion the price offered appeared to 
be clearly inadequate in the circumstances of the case. 
This would further lead to the proposition that once 
the Court had omitted to exercise the discretion it 
cannot thereafter re-open its own order under this 
clause and if it purported to do so, it would not be 
an order under: O. 2L, 1184 of the Code. Where the 
Court orders resale without any application before it 
in that respect either under R. 89, or R. 90 or R, 91, 
the setting aside of the sale cannot be considered 
to be one under It. 92 and on this reason the person 
who was declared to be the purchaser can hie an 
appeal, on the ground that the Court had no autho¬ 
rity to set aside sale except under R.92. AIR 1925 
Mud 318, AIR 1925 Pat 525, Explained and not 
followed. AIR 1930 Lah 555, AIR 1939 Nag 269, 
AIR 1929 Rang 3L1, Ref. 1952 Raj L \V 45 : I L R 
(1951) 1 Raj 693 : AIR 1932 Raj 169 (176, 171) (Pt A) 
(I*r 4). 

2. Acceptance by Court, if necessary for 
completion of sale. 

-O. 21, R. 84 (1) and Para 3 of conditions of sale 

m Form 29 of Appendix E—Amin's power to accept 
sale. 

In every case the Amin need not make a reference 
o ‘.he Court for the acceptance of the sale. As soon 
>s it is found that no higher bidder is forthcoming, 
die .Amin can declare the highest bidder and accept 
:ud conclude the sale. Ilis mere recognition of the 
position that a certain poison A the highest bidder by 
itself constitutes a ‘declaration’ of the fact that he is 
i he highest bidder, and no formal or separate order is 
necessary to constitute the ‘declaration.’ 1950 All L J 
653 : 1950 All \V R 017 : AIR 1950 All 430 (451) 
iff A) (Or 9). 


-O. 21, R. Si (1) and Tara 3 of Conditions of sale 
in Form 29 of Appendix E—Jurisdiction of Court to 
take away Amin’s power to conclude sale. 

I he Munsif by his standing order not to accept the 
highest bid if there was disparity between the same 
•> d the value of the property entered in the sale pro- 
unation bus no jurisdiction to take away the discre- 
• mn conferred by the Code itself on the Amin to 
accept the bid and conclude the sale. 1950 All T I 


G53 : 1950 All W R 617 : AIR 1950 All 450 (452, 
453) (Pt E) (Pr 19). 

— O. 21, Rr. 84 and 92— Auction sale by officer of 
Court — Sale subject to approval of Court — Power 
of Court to set it aside — Inadequacy of price — If 
sufficient ground. 

When a sale held by a receiver or a commissioner 
under orders of Court, comes before the Court for its 
approval, it has got not only ample jurisdiction but 
also a duty to consider the various objections raised 
by the parties and decide whether to give or not its 
approval to the sale conducted by the commissioner 
or receiver. AIR 1925 Mad 318 and AIR 1951 Mad 
9S0, Rcl. on. 

It is not ordinarily open to parties, after a proper 
auction lias been held and proper price has been 
obtained, to come up at the ffist minute and say that 
they are prepared to offer a higher price than the one 
fetched at the auction. Rut an important point to be 
considered at the time when the Court’s permission is 
asked for to confirm the sale is, apart from the ques¬ 
tion of irregularity or fraud or any such circumstan¬ 
ces as to whether the properties have been sold for 
an adequate price. 1959 Ker L T 642 : 1959 Ker L R 
625 : 1959 Ker L I 691 : ILR (1959) Ker 768 : A 1 R 
1960 Ker 69 (73, 74) (Prs 31, 36). 

-O. 21, R. 84—Sale held by Central Nazir during 

period when there was no presiding judge over the 
Court is not invalid—But it must be closed by judicial 
Officer bv accepting highest bid. A I R 1953 N U C 
(Mad) 2438. 

-O. 21, Rr. 84, 66—Scope—Sale ordered —Central 

Nazir proceeding with sale — Highest bidder — 
Absence ot Judgeon casual leave—On return Judge’s 
order to carry on sale from day to day — Conclusion 
of sale by Nazir whether affected by the order — 
Civil Rules of Practice—Rule 200. 

Wh ere in execution of a decree certain properties 
belonging to the judgment-debtor w r ere brought to 
public auction by an order dated 27th October, 1950 
and the Central Nazir in carrying out the Court orders 
concluded the <ale when the highest bidder had made 
his proposal, and the whole matter came to a close on 
Jst November, 1950,the Subordinate Judge who was 
on leave when the administrative act of the Nazir was 
in progress on his return from leave next day (2nd 
November, 1.950) ordered the sale to be conducted 
from day to day and this order was overruled by the 
District Judge by an order asking the Subordinate 
judge to accept the sale as concluded or to reject the 
same without interfering with the procedure by an 
order of the type he made. On revision, 

Held, that either the Subordinate Judge should 
accept the sale as concluded, if be was not aware when 
he made the second order, of the Nazir having con¬ 
cluded the sale or he should reject it. But under no 
circumstances could he interfere in the later stages of 
the administrative act of the Nazir by an order as the 
one he made. AIR 1925 Mad 3IS and ILR 15 Cal 253, 
Appl. (1952) 2 Mad L J 46 : 1951 Mad W N 815 : AIR 
1953 Mad 762 (764) (Prs 3, 5). 

-O. 21, R. 84 - Inadequacyfof price - Highest bid 

whether to be accepted. 

Merely by reason ol the [act that a person was the 
highest bidder at the auction sale conducted by the 
receiver under orders of Court, the person does not 
obtain any enforceable right to the property, sold at 
the auction. The condition as regards conformation 
ol ihe Court is a safe-guard against property being 
sold at an inadequate price. It will therefore be not 
only proper but necessary that the Court in exercising 
the discretion which it undoubtedly has of accepting 
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or refusing to accept highest bid at the auction in pur¬ 
suance of its orders, should see that the price fetched 
at the auction is an adequate price. Even though there 
is no suggestion of irregularity or fraud, a sale 
^ y an officer of Court would become a 
farce if the Court is obliged to accept the highest bid 
at such a sale, though the Court is convinced that the 
bid does not represent adequately the real price of the 
property : AIR 1925 Mad 318, Rel. on ; 50 L W 699, 
Disting. 64 Mad L\V 821 s 1951-2 Mad LJ 353: 1951 
Mad W N 724 (2) : ILR (1952) Mad 502 : A I R 1951 
Mad 986 (9S7) (Prs 2, 3. 4) (DB). 

O. 21, R. 84—App. E form 29 — Auction sale in 
execution — Officer declaring purchaser as highest 
bidder and accepting deposit—Sale becomes complete 
—Court cannot order resale —Declaration need not be 
in particular form—A I R 1963 Mys 210, Foil. (1965) 

1 Mys L J 232: AIR 1965 Mys 313 (314) (Pt A) 
(Prs 4, 5, 6). 

-O. 21, R. 84 (1)— Acceptance by Court, if neces¬ 
sary for completion of sale — See Ibid, O. 21, R. 71. 
AIR 1955 N U C (Punj) 4344. 

“—O. 21, R. 84 (1) and R. 71, read with condition 
No. 3 in form No. 29 Appendix E — Court sale — 
Acceptance of highest hid by sale Amirv— Price 
grossly inadequate —Court has discretion to refuse— 
Exercise of discretion —What is. 

The proper interpretation of condition No. 3 in the 
sale proclamation form No. 29 Appendix (E) is that 
both the sale Amin and the Court have discretion to 
refuse to accept the highest bid on the ground that 
it is clearly inadquate (AIR 1952 Raj 169, Referred to). 

Acceptance of the statutory deposit prescribed in 
order R. 84 (1) by the sale Amin and his failure to 
exercise discretion vested in him. however, does not 
debar the court from exercising discretion vested in 
it in this respect. 

Held, also that the signing of the voucher of depo¬ 
sit of the balance of price by the executing court, 
where the bid price is clearly inadequate did not, in 
the circumstances imply that the bid in question was 
accepted by the court in its discretion. 1962 Raj L W 
338 : ILR (1962) 12 Raj 788. 

3# Deposit, payment of. 

•-O. 21, R. 84 —Scope—Mandatory. 

The provision regarding the deposit of 25 per cent, 
by the purchaser other than the decree-holder is 
mandatory as the language in the rule suggests. 
Manilal Mohanlal Shah v. Sardar Sayed Ahmed Sayed 
Mahmad, (1954) 2 Mad L J 55 : 1954 S C J 509 : 
1954 S C A 616 : 67 Mad L W 632 : 1954 All L J 

(W) S C 64 : 1955 S C R 108 : 57 Bom L R 10 : AIR 

1954 S C 349 (351) (Pt B) (Pr 8). 

-0.21, R. 84 (1) (2) and R, 72 — Rule 84 (1) is 

mandatory even in case of decree-holder-auction- 
purchaser obtaining leave to set off—However it can 
be dispensed with by Court under R. 84 (2). 

Irrespective of the fact whether the purchase-money 
exceeds the amount due under the decree or not, the 
requirement of the deposit of twenty-five per cent, on 
the amount of the purchase-money under R. 84 (1) is 
mandatory even in the case of a decree-holder-auction- 
purchaser, who obtained leave to set off under R. 72 
unless it was dispensed with by the Court under Rule 
84 (2). A I R 1958 Andh Pra 472 and A I R 1954 S C 
349 and A I R 1933 Mad 804, Rel. on. A I R 1935 
Pesh 123 and AIR 1935 Mad 893, Disting. 

R. 84 (1) applies to every person declared to he the 
auction-purchaser be he the decree-holder or anyone 
other than the decree holder. But cl. (2) of R. 84 
provides that where the decree-holder is the purchaser 
and is entitled to set-off the purchase-money under 


R. 72, the Court may dispense with the requirements 
or R. 84 (1). From this clause, it is clear that in the 
case of a decree-holder, who is entitled to set off the 
purchase-money under R. 72, the Court may dispense 
with the requirement of the deposit of twenty-five per 
cent, on the amount of the purchase-money under 
Cl. (1) of R. 84. In the absence of any order of the 
Court under Cl. 2 of R. 84, even a decree-holder who 
is entitled to set off the purchase-money under R. 72, 
shall pay immediately after he is declared to be the 
purchaser, twenty-five per cent, on the amount of the 
purchase-money to the officer or other person conduc¬ 
ting the sale. From the statement of the Supreme 
Court in A I R 1954 S C 349 that the provision regar¬ 
ding the deposit of twenty-five per cent, by the pur¬ 
chaser other than the decree-holder is mandatory it 
does not follow that the rule is not mandatory in the 
case of a decree-holder, who is declared to be the 
urchaser, under R. 84 (1). In the case of a xlecree- 
older-auction-purchaser the rule is not mandatory 
only in the sense that the Court has a discretion to 
dispense with the deposit of twenty-five per cent, on 
the amount of the purchase-money. But in the case of 
a purchaser other than the decree-holder, the Court 
has no such discretion at all in the matter. (1964) 2 

Andh W R 430 i AIR 1966 Andh Pra 201 (204) 
(Prs 2, 11). 

O. 21, Rr. 84, 85—Procedure — Power of Court. 

The share in a house was put up for auction in 
July 1945. The auction was held on the 21st July 
when the highest hid of Rs. 7,800-was made by one 
of the decree holders. The Tahsildar who conducted 
the sale, instead of taking cash deposit of one-fourth 
of the bid from the auction-purchaser, took a sum of 
Rs. 1,300 only, presumably allowing for the decretal 
amount which exceeded Rs. 650. The papers were 
put up before the S. D. O. on 26th July, 1945, and he 
passed orders to the effect that the Tahsildar should 
immediately realise the balance of one fourth of the 
bid. This money namely, Rs. 650 was deposited on 
21st August, 1945, the S. D. O. ‘confirmed* the sale 
and said that the balance of three-fourth of the pur¬ 
chase money may be realised. 

Held, that the order, dated the 26th of July, 1945, 
passed by the S. D. O. directing the auction purchaser 
to deposit 25 per cent immediately could not be 
construed as anything other than a declaration that 
such person was the purchaser within the meaning of 
O. 21, R. 84. The subsequent order of 31st August, 
1945, was obviously illegal, as an order of conrirma- 
tion for the sale coaid not have been passed till tho 
entire purchase money was deposited. 1957 AH YV R 
(H C) 102 . 

-O. 21, R. 84 (1) — One-fourth amount deposited 

on next day as treasury was closed — Deposit held 
valid. 

One-fourth amount of sale-proceeds was deposited 
on the next day because the treasury was closed. On 
the question whether the deposit made was within 
time. 

Held, that the deposit should be held to have been 
made immediately by the purchaser and it was valid. 
The word “immediately* implies a reasonable time 
for depositing the money. 1959 M P L J (Notes) 158 
(Rev). 

-O. 21, R. 84—Highest bid not accepted and sale 

continued —- Power of Court thereafter to accept 
previous bid and compel bidder to pay up amount — 

See Ibid, O. 21, R. 71. AIR 1961 Raj 91. 

-0.21,R. 84—Mortgag eedecree holder purchasing 

property in execution of his mortgage decree — De¬ 
posit of 25 per cent of balance of purchase money 
after deducting amount of incumbrance held proper. 
1952 Raj L YV 45 : ILR (1951) 1 Raj 698 : AIR 1952 
Raj 169 (171) (Pt B) (Pr 6). 
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—“O* 21, Rr. 84 and 89 —Auction sale — When 
. becomes complete — Limitation to set aside sale — 
Starting point. 

The auction sale pre-supposes three things, an act 
by the auctioneer, who may be the Judge himself but 
is most often the bailiff, an act by the Judge, namely, 
declaring that such and*such bidder is a purchaser, 
and finally a simultaneous act on the part of the bidder 
or intending purchaser, namely the deposit of the 25 
per cent, as earnest money. Thus, the simultaneous 
deposit by the bidder is an essential part of the same 
process by which he is declared purchaser. To 
separate the two and say that the declaration that he 
is the purchaser makes the sale complete whether or 
not he deposits the 25 per cent, is to do violence to 
the entire purport of the rule. Therefore, the sale is 
complete, and, in fact there is a sale only, when the 
deposit is made. If the Court enlarges the time then 
the declaration that this bidder is the purchaser 
takes effect only when the deposit is actually made. 
And time mentioned in O. 21, 11. 92 (2) begins to run 
from the date the deposit is actually made. I L 11 35 
All 05; AIR 1919 Lah 309 and AIR 1934 Fesh 24, llel. 
on. AIR 1924 Nag 108 and AIR 1935 Pesh 160, Not 
foil. AIR 1953 Vin Pra 12 (13) (Pt B) (Pr 9). 


4. Non-payment of deposit—Effect of. 


•-O. 21, Rr. 84, 85 and 86 — Stranger auction- 

purchaser — Non-payment of price as required by 
rule—Sale is wiped out. 

The provisions of O. 21, Rr. 84, 85 and 86 requiring 
the deposit of 25 per cent, of the purchase-money 
immediately, on the person being declared as a pur¬ 
chaser, such person not being a decree-holder, and 
the payment of the balance within 15 days of the sale 
are mandatory and upon non-compliance with these 
provisions there is no sale at all. The rules did not 
contemplate that there can be any sale in favour of a 
stranger purchaser without depositing 25 per cent, of 
the purchase-money in the first instance and the 
balance within 15 days. When there is no sale within 
the contemplation of these rules there can be no ques¬ 
tion of material irregularity in the conduct of the 
sale. Non-payment of the price on the part of the 
defaulting purchaser renders the saie proceedings as a 
complete nullity. The very fact that the Court is 
bound to re-sell the property (Rule 86) in the event of 
a default shows that the previous proceedings for sale 
are completely wiped out as if they do not exist in 
the eye of law. 10 Cal 33, Overruled, Remark in AIR 
1931 Lah 15, Not Approved. Manilal Mohanlal Shah 
v. Sardar Sayed Ahmed Sayecl Mahmad, (1954)2 
Mad L J 55 : 1954 S C J 509 : 1954 S C A 646 : 67 
Mad L W 632 : 1954 All L J (W) S C 64 : 57 Bom 

L R 10 : 1955 S C R 108 : A I R 1954 S C 349 (351, 
352) (Pt A) (Pr 11). 


O. 21, R. 84—.Scope of—Purchase by decre 
holder —- Madras Civil Rules of Practice, R. 200 
Scope of — Non-deposit of poundage money with 
time—If invalidates sale. See Ibid, O. 21, R. 72. AI 
1958 Andh Pra 472. 


O. 21, Rr. 84 and 85, S. 47 — Scope — Effect of 
non-compliance— Sale confirmed - Application to set 
aside—Maintainability. 

The provisions of Order 21. Rules 84, 85 and 80, 
C. I . Lode, requiring the deposit of 25 per cent of the 

purchase-money immediately and the payment of the 

balance within fifteen days of the sale, are mandatory 
and upon non-compliance with these provisions there 
is no sale at all, and there can be no question of 
material irregularity in the conduct of the. sale. 

When the sale from its very inception is a nullity 
and it ought to be regarded to have never taken place, 
there remains nothing :to be confirmed. Subsequent 
order oi its confirmation cannot give life to or validate 


a transaction that never existed in the eye of law or 
was ab initio void. The fact that the objection is 
raised and the illegality brought to the notice of the 
Court after the sale has been confirmed will not, there¬ 
fore, create any difference. The sale being ab initio 
void, it could altogether be ignored and no effect 
could be given to it. 

The matter surely relates to execution, discharge or 
satisfaction of the decree and can. therefore, lie gone- 
into and decided by the executing Court. AIR 1954 
S C 349 Foil. AIR 1956 Pcpsu 77 (77) (Pr 3). 

-O. 21, R. 84 (l)—Auctioneer accepting cheque as 

deposit under O. 21, R. 84-Cheque not cashed—Pur¬ 
chaser is liable to pay commission of auctioneer — 
See Punjab High 'Court Rules and Orders, Vol 1, 
Ch. 12-L, Para, 22. A I R 1955 N U C (Punj) 4344» 

O. 21, Rr. 84, 85 and 86 — Rajasthan Panchayat 
and Nyaya Panchavat (General) Rules (1954), Rr. 37-A 
(9) to (11) and (21) — Provisions of, are similar to 
those of Civil P. C. - Non-deposit of price—Effect- 
See Panchayats — Rajasthan PanchayaO and Nyaya 
Panchayat (General Rules (1954), R. 37-A (9)) ILE 
(1965) 15 Raj 831. 

O. 21, Rr. 84 and 85 — Non-payment of deposit 
renders the sale a nullity— See Limitation Act (1908) 
Art. 166. AIR 1959 Raj 135 (DB). 

— — O. 21, Rr. 84, 85 and 86 —■ Sale in execution _ 

Auction purchaser failing to deposit 25 percent 
immediately—Sale becomes a nullity. 

The provisions of O. 21, Rr. 84, 85 and 80 requir¬ 
ing the deposit of 25 per cent of the purchase money 
immediately, on the person being declared as a pur¬ 
chaser, such person not being a decree-holder and 
the payment of the balance within 15 days of the 
sale, are mandatory ard upon non-compliance with 
these provisions there is no sale at all. Non-payment 
of the price on the part of the defaulting purchaser 
renders the sale proceedings as a complete nullify 
AIR 1954 S C 319, Rel. on. (’55) 8 Sau L R 434. 

5. Re-sale. 

-O. 21, R. 84 — Properly not resold forthwith _ 

Effect. 

Where the property was not resold forthwith, the 
defaulting auction-purchaser was under no duty In 
make up the deficiency occurring on a resale /1 

2 Andb W It 215. ' 1 ° 


—O. 21, R. 84 — Property not resold forthwith — 
Liability of other property. 

There is nothing in law to support the contention 
that no other property of the judgment-debtor would 
be sold unless and until the property already sold is 
not re-sold and the price is realised. In case of 
default in making the initial deposit and non-pay¬ 
ment of the balance of the purchase-money by the 
purchaser, the property ought to be resold hut it 
cannot be said that other properties of the judgment- 
debtor are immune from sale till the resale as pro¬ 
vided by law takes place and the amount of the 
defaulted purchase-money is credited towards th«- 

decree-debt. (1957) 2 Andh W R 215. 

: -Pr 21 ,’ R * 84 (1)— “Forthwith”— Purchaser mak¬ 

ing default in payment of twenty.five psr ceLt— 
Property resold as expeditiously as possible two 
weeks after first sale—Held resale was done forth' 
with. AIR 1955 N U C (Punj) 4344. 


6. Sub-rule (2). 

•-O. 21, R. S-l—Set-off. 

,, The P^ision rating to a set-off contained i n 
O. 21, R. 84, applies only to the decree holder. The 
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v^ouit has no jurisdiction to allow a set-off when the 
purchaser is other than the decree-holder. Manilal 
Mohanlal Shall v. Sardar Sayed Ahmei Sayed 

in- h , m c a ^’ (19j4) 2 Mad L J 55 : 1954 S C J 509 : 

C A 646 : 67 Mad L W 632 » 1954 All L J 

U\) S C 61 : 5/ Rom L R 10 i 1955 SCR 10S : AIR 
19o4 S C 349 (351) (Pt E) (Pr 9). 

O. 21, R. 84.(1), (2) and R. 72 — R. S4 (1) is 
mandatory even in case or decree-holder-auction- 
purchaser obtaining leave to set off - However it 
can be dispensed with by Court under R. S4 (2). 

Irrespective of the fact whether the purchase 
money exceeds the amount due under the decree or 
not, the requirement of the deposit of twenty five per 
011 . e amount of the purchase-money under 
H. o-A (L) is mandatory even in the case of a decree- 
holder-auction purchaser, who obtained leave to 
set-off under R. <2, unless it was dispensed with by 
^ h ,e Cour t under R. 84 (2): AIR 1958 Andh Pra 472 ; 

w inor £ C . 549 andA 1 R 1933 Mad S04. Rel. on., 
o ' l 9 A 5 , Pesh 123 and Am 1935 Mad 893, Distin*. 
Rule 84(1), applies to every person declared to be 
the auction purchaser be he the decree-holder or 
anyone other than the decree-holder. But Cl. (2) of 
.1. 84, provides that where the decree-holder is the 
purchaser and is entitled to set-off the purchase- 
money under R. 72, the Court may dispense with the 
requirements cf R. 84- From this clause it is clear 
that, in the case of a decree-holder, who is er titled 
to set-off the purchase-money under R. 72, the Court 
may dispense with the requirement of the deposit of 
twenty-five per cent on the amount of the purchase- 
money under Cl. ^1) of R. 84. In the absence of anv 
order of the Court.under Cl. 2of R. 84, e/en a decree- 
nolder, who is entitled to set off the purchase-money 
under R. 72, shall pay immediately after he is 
declared to be the purchaser, twenty-five per cent on 
the amount of the purchase money to the officer or 
other person conducting the sale. It does not" follow 
that R. 84 (l) is not mandatory in the case of a decree- 
holder, who is declared to be the purchaser. The 
Rule is not mandatory only in the sense that theCourt 
has a discretion to dispense with the deposit of twenty- 
five per cent on the amount of the purchase-money. 
But in the case of a put chaser other than the decree- 
holder, the Court has no such discretion at all in the 
matter, (1964) 2 Andh W R 430 : A I R 1966 Andh 
Pra 201 (202, 211) (Prs 2, 11). 

O- 2 1 , Rr. 84, S3 —Decree-holder being auction- 
purchaser Deposit within fl days with permission 
oi Court — Decree holder held cot good title AIR 
1953 NUC (Madh B) 3707 (DB). 

— 0.21, R. 84, S. 65 and 0.21, R. 72 (2)~ Decree- 
holder purchaser when entitled to have decretal 
amount set off against purchase money — Date up to 
which decree-holder is entitled to have interest—AIR 
1951 Mad 844, Dissented from. See Ibid, S. 65. AIR 
1959 Madh Pra 115. 

O. 21, Rr, 84 (1) and 72 — Decree-holder per¬ 
mitted to bid — In such case R. 84 (1) is not manda¬ 
tory — Failure to deposit does not prejudice judg¬ 
ment-debtor. 

The provision of R.84 (1) is not mandatory'. Where 
the purchaser is the decree holder who has been 
permitted to bid under R. 72, failure to deposit one- 
fourth of the purchase money by the decree-holder 
on the declaration of the sale by the Sales Amin 
could therefore at the worst only amount to an 
irregularity which does not prejudice the judgment- 
debtor in any way where the decretal amount which 
he is entitled to set-off under R. 72 (2) is more than 
one-fouith the purchase money. A I R 1954 S C 349, 
Foil.; AIR 1959 Raj 135 and 1961 Raj L W 184, 

l ?i S nU° D 64 . S? 1 ,!- W 446 : ,LR < 19 G4) 14 Raj 927 i 
•AIR 1965 Raj 79 (81) (Pt B) (Pr 10). 


O. 21, Rr. 84,85,72—Dispensation with require¬ 
ment of R. 84 (1) may be implied — Court can 
dispense with requirements of R. 84 (1) even where 
sale price is greater than decretal amount-Decree. 
holcer s right to set-off when arises. 

The dispensation with the requirement of R. 84 (?) 
may be implied. Sub-rule (2) of R. 84 does not re- 
quire an express order for dispensation like sub-r. (1) 
ot It. , 2 which requires express permission to bid. 

Rule 72 (2) gives the decree-holder a right to set- 
°lt the decretal amount against the purchase price in 
a case in which he has been permitted to bid at the 
auction under sub-r. (1). No express order allowing 
set off is required. But the decree-holder is entitled 
to set-off the amount of decree against the purchase 
price as of right only at the stage of R. 85 and not at 
the stage of R. 84 At the stage of R. 84 he should 
deposit one-fourth of the purchase price unless the 

Court expressly or impliedly dispenses with the 
requirement. 

The Court has power to dispense with the require, 
pent of R. 84 (1) even in a case where the sale price 
is more than the decretal amount. No hard and fast 
rule can be laid down limiting the discretion con- 
J® r red on the executing Court under R. 84 (2). A I R 
19o8 Raj 18 : ILR (1956) 6 Rij 33 held obiter. 1964 

£ W 44 /\- 1 C R (1964) 14 Raj 927 : A I R 1965 
Raj /9 (81, 82) (Pt C) (Prs 11, 13, 14). 

O. 21, R. 84 —Auction sale—Permission to bid— 
Decree-holder obtaining permission to bid—Property 
sold to him Deposit by decree-halder purchaser 
under h. 84 is necessary - So also payment of pur¬ 
chase money into Court under R. 85 for rateable dis¬ 
tribution. See Ibid, O. 21, R 72. 1961 Raj L W 1S4. ‘ 

\ Ti°' aiu ^ —Application by decree- 

holder lor permission to bid at sale and set-off—Court 

granting leave to bid but not giving any order in 
respect of odier prayer — Order setting aside sale on 
ground of 25 per cent, of purchase money and balance 
not being paid by decree-holder — Revision — Case 
sent back for decision of decree-holder’s application 

lor setoff on merits. See Ibid, O. 21, R. 72. 1957 Raj 
L \V 375. 


~ P« 21, R. 84 — Decree-holder permitted to bid — 
I urchase money less than decretal amount — Decree- 
holder need not deposit 25 per cent, of the purchase 
money at once. A I It 1934 Pesh 25 and A I R 1951 
Ajmer 103 (2), Not foil. See Ibid, O. 21, R. 72. A I R 
1956 Raj 13. 

ORDER 21, RULE S5 
SYNOPSIS 

(Civil P. C. (190S), O. 21, R. 85.) 

1. Applicability of the rule. 

2. Payment into Court —Limitation. 

3. Where Court or office is closed on the fifteenth 

dav. 

* 

4. Effect of non-compliarce. 

5. Extension of time for payment — Material irre¬ 

gularity. 

6. Appeal. 

1. Applicability of the rule. 

-O. 21, R. 85 — Deposit by decree-holder pur¬ 
chaser—^What amounts to. 

\V here the decree holder auction-purchaser deposits 
in Court the difference between the decretal amount 
and the sale price, but the sale is set a>ide and in the 
subsequent auction sale the decree-holder agrees to 
bid the same amount which he had bid at the previ¬ 
ous auction and the sale is concluded in his favour, 
k is not necessary for him to first withdraw the 
amount from Court and then to re-deposit it. Law 
does not contemplate futile or unnecessary proceed- 
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* D g$. 1955 All L J 192 : (S) A I R 1955 All 704 (705) 
i?r 1) (DB). 

—O. 21, Rr. 85, 86—Applicability—Tripura Public 
Demands Recovery Act, Ss. 24, 25, 38. 

The Tripura Public Demands Recovery Act is a 
'Special enactment and it lays down its own proce¬ 
dure regarding execution o[ decrees and so the provi¬ 
sions of O. 21, Rr. 85 and 88, Civil P. C., cannot be 
applied to such execution proceedings. 

Section 38 of the Tripura Act provides that in the 
matters for which no clear provisions are made Court 
will be guided by its own discretion and principles 
of natural justice and as discretion was given to the 
execution Court even for granting time for depositing 
one-fourth of the purchase money it cannot be 
legitimately inferred that the Tripura Act intended to 
lay down any hard and fast rule for deposit of three- 
fourth of the purchase money. Aid 1955 Tripura 10 
(10, 11) (Pt A) (Prs 5, G). 

2. Payment into Court—Limitation. 

-0. 21, Rr. 85 and 86 — Scope — Auction sale — 

Deposit not made within fifteen days—Sale is nullity 
—Sale cannot be allowed to stand on mere equitable 
■grounds. AIR 1957 All 558 (560) (Pt F) (Pr 16). 

-O. 21, R. 85—Provision as to payment of full 

purchase price within 15 days is mandatory — No 
extension can be granted. See Ibid, O. 21, R. 84. 1957 
All W R (HC) 102. 

-O. 21, R. 85 —Deposit in Court — Handing over 

of cheque to auctioneer—Sufficiency. 

A comparison of Rr. 81 and 85 will make it clear 
that while the deposit of 25 per cent, on the amount 
of the purchase money has to be mule to the officer or 
other person conducting the sale, the balance of the 
purchase money has to he paid by the purchaser into 
Court. The handing over of the cheque, therefore, to 
the auctioneers is not payment into Court nor could 
it be said that the handing over of the cheque is a 
deposit of the balance of the purchase-money. The 
provisions of O. 21 R. 85 are not complied with in 
such a case. 1954 All W R (HC) 596 : (S) AIR 1S55 
All 226 (228) (Pt B) (Fr 4) (DB). 

7 O. 21, R. 85—Judgment-debtor objecting to con¬ 
firmation of sale - Receiver appointed to collect pro¬ 
fits of property—Auction-purchaser allowed to with¬ 
draw amount of sale price and re-deposit it after 
dismissal of judgment-debtor’s objection—Objection 
dismissed — Sale confirmed — Auction purchaser re¬ 
depositing amount — Auction-purchaser entitled to 
profits collected by receiver during whole period till 
he gets possession even though he withdrew the 
amount of sale price which was later deposited. See 
Ibid, S. 65. 1964 M P L J (Notes) 214. 

.“7—O. 21, R. 85 — Civil Rules of Practice, R. 15S — 
Non-compliance—Effect—Duty of Court. 

l or a due compliance with the provisions of O. 21, 
R. 85, Civil P. C , the auction-purchaser should re¬ 
turn to the Court the receipt for the remittance in 
accordance with R. 158 of the Civil Rules of Practice. 
W litre the auction-purchaser fails to comply with 
R. 158 and after tire Court had fixed a day for the 
re-sale of the property and before the sale, applies to 
the Court under S. 47 and O. 47, R. 1, Civil P. C., for 
a review of the order for re-sale, and producing the 
receipt into Court, it was the plain duty of the Court 
to relieve the party against injustice on subjecting 
him to certain reasonable terms An appeal against 
the order refusing the application for review was 
competent since the application was one under S. 47, 
Civil P. C., as well and on the date of the application 
for review the re-sale had not taken place and the 
auction-purchaser who represented the interest of the 

;V ol. 3.1 Fn.D. 0. 


judgment-debtor could properly maintain the appli¬ 
cation as -the matter would be connected with the 
question of the discharge of the decree. (1961) 2 Mad 
L J 37 : 1960 Mad W N 730 : 73 Mad L W 731: ILR 
f 1961) Mad 384 : AIR 1961 Mad 409 (409, 410) 
(Pr 1). 

O. 21, R. 85—Auction sale — Permission to bid — 
Decree-holder obtaining permission to bid —Property 
sold to^ him — Deposit by decree-holder puichaser 
under R. 84 is necessary — So also payment of pur¬ 
chase-money into Court under R. 85 for rateable dis¬ 
tribution. See Ibid, O. 21, R. 72. 1961 Raj L W 184. 

-O. 21, R. 85 —Application by decree-holder for 

permission to bid at sale and set off — Court granting 
leave to bid but not giving any order in respect of 
other prayer Order setting aside sale on ground of 
25 per cent, of purchase money and balance not being 
paid by decree holder — Revision-S. 115— Case sent 
back for decision of decree-holder’s application for 
set-off on merits. See Ibid, O. 21, R. 72. 1957 Raj L W 
375. 

-O. 21, R. 85 — Sale in execution — Auction-pur- 

chaser failing to deposit 25 per cent, immediatelv— 
Sale becomes a nullity. See Ibid, O. 21, R. 84. (’55) S 
Sau L R 434. 

3. Where Court or office is closed on 

the fifteenth day. 

-O. 21, R. 85 — “On the fifteenth dav from the 

sale”—Case on facts. AIR 1955 N U C (Mad) 3249 

(DB). 

4. Effect of non-compliance. 

• D. 21, R. 85—Scope — Mandatorv character— 
The provision for^ payment is mandatory. Manilal 
Mohanlal Shah v. Sardar Sayed Ahmed Sayed Maha- 
inad, 1954 All L J (W) SC 64 : (1954) 2 Mad L J 55 : 
1954 S C 1 509 j 1954 S C A 646 : 67 Mad L W 632: 
57 Bom L R 10 : 1955 SCR 108 : AIR 1954 S C 349 
(351) (Pt C) (Fr 8). 

f*-O. 21, R. 85 — Scope—Non-compliance —Stran¬ 

ger auction purchaser — Non-payment of price as re¬ 
quired by rule — Sales if wiped* out: See Ibid, O 21 
R. 84. AIR 1954 S C 346. ' ’ 

-O. 21, R. 85—Petitioner’s land attached for de¬ 
fault to pay revenue dues — Auction sale on 22-11- 
1958 — Balance of 75% of purchase money not depo¬ 
sited by auction purchaser till 8-0-1959—Sale con¬ 
firmed on 10-7-1959—Held sale was a nullity due to 
non-payment of balance within 15 days of sale-Con¬ 
firmation of invalid sale was also invalid — There 
being no alternative remedy to petitioners writ juris¬ 
diction of High Court would be appropriate forum 
for ventilating grievance particularly as the only 
relief would be a re-auction of property. See Tenancy 
Laws—U. P. Zamindari Abolition and Land Reforms 
Rules (1952), R. 285-E. 1965 AH L J 277. 

-O. 21, R. 85 — Setting aside sale on ground of 

failure to deposit purchase-money—Power of execut¬ 
ing Court. See Ibid, S. 47. AIR 1957 All 558. 

9* 21, Rr. 8o, 86, 87 and 89—Right of auction- 
purchaser to solatium deposited by judgment-deb¬ 
tor—Non-deposit of full purchase money with con¬ 
sent of judgment-debtor—Effect. 

According to R. 85 of O. 21, Civil Procedure Code 
the auction-purchaser had to deposit the full amount 
of purchase money within 15 days from the date of 
sale. But meanwhile the judgment debtor served the 
auction-purchaser with a notice that he was filing an 
application for setting aside the sale and the sale°was 
set aside unopposed. The judgment-debtor, while 
filing the application under O. 21, R. 89, deposited 
ior payment to the purchaser a sum equal to 5% of 
the purchase money. After the sale was set aside, the 
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auction-purchaser applied for payment of the sola¬ 
tium. On the question whether the auction-purchaser 
was not entitled to the solatium, since he had not 
deposited the full purchase-money, etc. 

Held, where the failure in depositing the price in 
Court on or before the due date is brought about bv 
consent, express or implied, of the judgment-debtor 
and decree-holder and the order to set aside the sale 
was obtained by the Judgment-debtor himself, the 
auction-purchaser cannot be allowed to suffer if he 
has acted on the faith of thtfjudgment-debtor with the 
result that the period of lo days came to pass. The 
Judgment-debtor cannot in such a case be allowed to 
turn round and claim advantage arising out of the 
non-deposit of purchase money which was occasioned 
by his own act. The auction-purchaser cannot be 
deprived oi the amount which he is leeallv entitled 

x« g fo ( i 9 /D 3) 2 o A h h VV R 241 ! AIR 1963 Andh Pra 
423 (424) (Prs 3,4). 

0. 21, Rr. 85 and 86—Combined effect—Failure 
to deposit amount for general stamp for issue of 
certificate - Application for chalan for payment of 
money into Court filed under Rr. 157 and 158, Civil 
Rules of Practice, within tiroe-Non-issue of chalan 
by Court within time and consequently inability to 

make deposit—Effect \\ hether auction purchaser 
liable for default. 


-• 21, B. 85 — Scope of — Purchase by decree- 
holder —. Madras Civil Rules of Practice, R. 200 — 
Scope of — hJomdeposit of poundage within time 
~ “ invalidates saJe. See Ibid, O. 21, R. 72. AIR 
1958 Andh Pra 4/2* 

O. 21, Rr. 85, 86 — Scope — Mandatory—Court 
cannot extend time for payment of balance of pur. 
chase money. 

The provisions of O. 21, R. 85 as well as R. 80 are 
mandatory in the sense that in the event of the auc¬ 
tion purchaser failing to deposit the full purchase 
price within 15 days from the date of the auction sale 
the Court will have no option but to order a re-sale of 
the property. This necessarily implies that the Couit 
has no jurisdiction whatever to extend the time for 
le payment of the balance of the purchase price as 
faxed under O. 21, R. 85. There is no question of any 
irregularity in such a sale being waived on account of 
the consent of the judgment-debtor to the time being, 
extended in favour of the auction-purchaser. AIR 
. 19 ?4 s £ 349, Foil; AIR 1932 Cal 120, Dist. ILR 
<1961) Bom 471 : 63 Bom L R 1S6 : 1961 Nag L i 
2o6 : AIR 1961 Bom 224 (225) (Pr 4). 

0. 21, Rr. 85, 86 — Extension of time for pay¬ 
ment with consent of judgment.debtor-Effect. 


Rule 85 of O. 21, Civil Procedure Code, has em- 
p.oyed mandatory language and the omission tc 
satisfy requirements of 0. 21, R. 85, vitiates the sale 
The effect of the non-observance of the terms oi 
R. 85 is set out in R. 80. The Madras High Court ha< 
included the furnishing of general stamp or the 
amount required for the purchase ol that stamp in 
R. 85. So, that rule, as-amended, attracts 0.21, R. 86. 

Rules 157 and 158 of the Civil Rules of Practice 
insist on a chalan being obtained before a payment 
could be made into Court. If the Court does not issue 
the chalan in spite of the application for it by the 
party before the expiry of the prescribed period it is 
the erroneous act of the Court that is responsible for 
the inability of the party to deposit the money into 
Court. It is in such a situation that the maxim actus 
curiae neminem gravabit, i.e., an act of the Court pre 
Judices no man comes into play. Therefore, the filing 
of an application for chalan before the prescribed 
time is sufficient compliance with the mandatory nro- 
visions of O. 21, R. 85 and hence O. 21, R 80 is not 
attracted. AIR 1958 Andh Pra 472 and (196i) 2 Andh 
WR(NRC) 26, Re-affirmed; AIR 1961 Andh Pra 
480, Disapproved. (1962) 1 Andh VV R 139 • ILR 
(1963) Andh Pra 267 : AIR 1962 Andh Pra 334 (885 
336, 338) (Pt A) (Prs 3, 4, 8, 24) (DB). ' 

“ O. 21, Rr. 85, 86, 94 (Andhra Pradesh) — Full 
deposit of amount required for general stamp for sale 
certificate not deposited by auction-purchaser within 
fifteen days — Sale is nullity — Property has to he 
resold—Rules 85 and 86 are mandatory — Time for 
deposit cannot be extended — The only discretion 
which the Court has under R. 86 is in deciding whe¬ 
ther or not it will forfeit the amount deposited— 
AIR 1901 Andh Pra 480, Reversed. AIR 1954 S C 349, 

w 11 j *^ a d ^29, Distinguished; AIR 

1923 Mad 48 held not good law' in view of AIR 1954 

S C 349. AIR 1962 Andh Pra 271 (273 274) (Pt B) 
(Prs 4,7) (DB). 1 M ' 

—,° J 21 V Rr - 85 ’ < M ? d ) a pd 86-Rule 85 as amended 
in Madras has not widened scope of R. 80—Failure to 

deposit correct amount representing general stamp 
tor sale certificate wuthin prescribed time—Entire sale 
consideration deposited in time—Sale is valid AIR 
1953 Mad 929, Foil ; AIR 1923 Mad 48, held not 
good law in view of AIR 1954 S C 349. 1961 Andh 
L T 138 : AIR 1961 Andh Pra 480 (452) (Pr 9). 

[Reversed in AIR 1992 Andh Pra 271.] 


The procedure prescribed by R. 80 is obligatory 
and leaves no discretion to the Court, so far as th& 
question of resale is concerned. But the general rule' 
that the Court cannot give extension of time to the 
auction-purchaser is enacted by the Legislature in the 
interest of the judgment-debtor and the decree- 

holder. It can he w r aived by the persons w T ho stand 
to be benefited by it. 

Thus, where the failure in depositing the price in 
Lourt on the aue date is brought about by consent of 
the parties and the order of the Court is obtained in? 
that behalf by the judgment-debtor, himself, the auc- 
tion-purchaser cannot be blamed or allowed to suffer 

j e n ac *i 0n ^ a hh ol the judgment-debtor 
and allowed the period set down in R. 85 of 

O. 21, Civil P. C., to pass. The judgment-debtor can¬ 
not, in such a case, be allowed to turn round and 
claim advantage of the delay in making of the deposit 
which w*as occasioned by his own act. I L R (1955, v 
Hyd 310 » AIR 1955 Hyd 110 (111) (Prs 3, 4) (DB>. 

O* 21, # R. 85 (Mad) — Scope — Non-deposit of 
s * a ™P within time — Sale confirmed on compromise: 

~~ £-» 11 CCi# 

W here the decree-holder purchaser failed to de¬ 
posit wfithin time into Court the stamp or the amount 
required for stamp for the sale certificate under 
O. 21, R. 85, the sale in his favour cannot be deemed 
to have been automatically cancelled, when the sale* 
was confirmed in accordance w-ith a compromise bet¬ 
ween the parties and subsequently the Court had con¬ 
doned the delay in depositing the amount required for 
stamps for the sale certificate. Case-law ref. 

\V here the judgment-debtor had not filed an appli¬ 
cation to have the sale set aside on this very ground 
and the application and the revision against it were both 
dismissed and the judgment-debtors were fully repre¬ 
sented, tbe judgment-debtors are bound by it and 
cannot agitate the subject-matter once again. (1953) 2 
Mad L J 177 : 66 Mad L W 662 s 1953 Mad W N 
464 : A I R 1953 Mad 929 (930) (Prs 3, 4a) (DB). 

-O. 21, Rr. 85 and84 —Effect of non-compliance of 

Rr. 84.and 85 — Sale confirmed — Application to set 
aside sale —Maintainability—See Ibid, S. 47, O. 21, 

R. 84. A I R 1956 Pepsu 77. 

■-O. 21, Rr. 85 and 86 — Non-compliance—Default 

in payment of purchase money — Resale follows — 
further time for making payment cannot be given — 
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Proceedings taken before default become a nullity. R. 85 — Sales if wiped out. See Ibid, O. 21, R. 84. 
A I R 1955 N U C (Pepsu) 2500 (DB). A I R 1954 S C 349. 


-O. 21, Rr. 85, 89 and 92 (3)— Failure to deposit 

amount within time—Effect. 

The auction-purchaser’s failure to make the deposit 
within the time allowed by Rule 85 amounts merely 
to an irregularity and tne only course open to the 
judgment-debtor is to raise the question by an appli¬ 
cation under O. 21, R. 90. If his application under 
that rule is dismissed and the sale is confirmed, sub- 
rule (3) of R. 92 debars him from bringing the suit to 
set aside the order of the executing Court. Case-law 
discussed. 1LR (1952) Patiala 650 : A I R 1953 Pepsu 
51 (53) (Pr 8) (DB). 

-O. 21, Rr. 85 and 85—Scope—Mandatory—De¬ 
posit of purchase price after due date—Power of 
Court to order re-sale. 


®-O. 21, R. 86—Scope—Effect of non-payment. 

If the payment is not made within the period of 
fifteen days, the Court has the discretion to forfeit 
the deposit and there the discretion ends; but the 
obligation of the Court to resell the property is im¬ 
perative. A further consequence of non-payment is 
that the defaulting purchaser forfeits all claim to the 
property. Manilal Mohanlal Shah v. Sardar Sayed 
Ahmed Sayed Mahmad, (1954) 2 M L J 55 : 1954 
S C J 509 : 1954 S C A 646 : 67 Mad L W 632 : 1954 
All L J (W) S C 64 : 57 Bom L R 10 : 1955 SCR 
108 : A I R 1954 S C 349 (351) (Pt D) (Pr 8). 

—O. 21, R. 86 — Decree-holder purchaser failing 
to make payment under O. 21, R. 86-Permission to 
set off not obtained—Effect. 


The provisions of O. 21, R. 85, Civil P. C., are pre¬ 
cise and mandatory, and no option is left to the 
Court to condone a non-compliance with them. The 
Court has only a discretion with respect to the forfei¬ 
ture of the amount deposited by the auction-pur¬ 
chaser, but no such discretion is left to the Court in 
the matter of re-sale of the property. On the default 
of the auction-purchaser to pay the balance of the 
purchase-money within 15 days of the sale, the sale is 
automatically cancelled and the auction-purchaser 
forfeits all claims to the propeity. Even if the Court 
accepts the amount after the due date, it can order 
the property to be resold. 3 Pepsu L R 592 : A I R 
1952 Pepsu 128 (129) (Pr 2). 

0.21, Rr. 85, 84, 86—Rajasthan Panchayat and 
Nyaya Panchayat (General) Rules 1901, Rr. 37-A (9) to 
(11) and (21)—Provisions as to deposit are mandatory— 
Contravention of, is fatal. See Panchayats-Rajasthan 
Panchayat and Nyaya Panchayat (General).Rules 1901, 
R. 37-A (9). 19G5 Raj L W 231. 

O* 21, R. 85—Rule is mandatory both in cases of 
^[ r anger ? s wel1 as decree-holder auction-purchaser— 

L W 1 446 non ’ compliance ““ SaIe is void. 1964 Raj 


O. 21, Rr. 85, 84—Non-compliance — A I R1953 
Raj ol, Held Overruled by A I 11 1954 S C 349 See 
Limitation Act (1908), Art. 160. A I R 1959 Raj 135. 


5. Extension of time for payment—Material 

irregularity. 

O. 21, R. 85—Power of Court—Period of fifte* 

days-Extension of. See Ibid, S. 148. A I R 1957 A 
558i 

6. Appeal. 


O. 21, R* 85 Appeal — No deposit within tin 
. ^ a ie set aside and re-sale ordered—Appeal or rev 
sion. See Ibid, S. 47. A I R 1957 All 558. 

a PPeal — Objection und< 

226 2 (DB) 85 ' See Ib ‘ d ’ S ' 104 (2) ' (S) A 1 R 1933 A 

ORDER 21, RULE 86 


SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 86) 

1. Scope of the rule. 

2. Forfeiture of deposit. 

3. Forfeiture of claim to property. 

4. Appeal. 

1. Scope of the rule. 

• 21* R. 86 Applicability—Stranger auction- 

purchaser — Non-payment of price as required by 


Where a decree-holder purchaser who had merely 
obtained permission to bid and not for set off under 
O. 21, R. 72 fails to make the payment required by 
O. 21, R. 80 the Court would be justified in setting 
aside the sale and directing a re-sale. AIR 1934 Pesh 

26, Rel. on. AIR 1951 Ajmer 103 (2) (104) (Pt B) 
(Pr 5). 

-0.21, R. 86—Scope—Auction sale— Deposit not 
made within fifteen days — Sale is nullity and cannot 
be allowed to stand on mere equitable grounds See 
Ibid, O. 21, R. 85. A I R 1957 All 553. 


“—O. 21, Rr. 86 and 92—Applicability—Failure to 
deposit purchase-money within time-Confirmation 
of sale— Powers of Court. 

Where an auction-purchaser fails to deposit the 
full amount of purchase-money payable by him on 
the 14th day from the sale of the property, then 
under R. 88 the sale by which the auction-purchaser 
purchased the property is automatically cancelled 

and he can have no.interest in the property which 

w as the suoject of the sale. If there is no interest 
which is acquired by the auction-purchaser, there is 
no question of any confirmation of the sale. The 
sale could only be confirmed if there was any 
interest acquired by the auction-purchaser AIR 
1943 All 282, Foil. A I R 1957 All 558 (500) (Pt D) 


O. 21, R* 86 Right of auction-purchaser to 
solatium deposited by judgment-debtor—Non-deposit 
of full purchase money with consent of judgment- 
debtor—Effect. See Ibid, O. 21, R. 85. A I R 1963 
Andh Pra 423. 


0.21, Rr. 86, 85 (Andhra Pradesh) and 80 — 
f ailure to comply with provisions of Rule 85 — 
Sale becomes ineffective — Civil Rules of Pra¬ 
nce* Rules 157 and 158 - Necessity of obtaining 
challan before deposit of money-Party applying for 
challan within time prescribed by Rule 85 — Party 
not getting challan in time through inaction of Court 
—Maxim “actus curiae neminem gravabit” applies — 
In such case there is compliance with Rule 85 and 
Rule 80 is not attracted. See Ibid, O. 21, R 85 ATR 
1962 Andh Pra 334. A1K 

:-O. 21, R. 86 — Full deposit of amount required 

tor general stamp for sale certificate not deposited 
by auction-purchaser within fifteen days — Sale is 
nullity—-Property has to be resold—Time for deoosit 
cannot be extended — AIR 1901 Andh Pra 480 Rp 
versed. See Ibid, O. 21, R. 85. A I R 1962 Andh 

I £ i !• 


-O. 21, Rr. 86, 85 (Mad) — Rule 85 as 

in Madras has not widened scope of R. 80 


amended 
— Failure 
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to deposit correct amount representing general stamp 
within prescribed time — Entire sale consideration 
deposited in time—Sale is valid. See O. 21, R. 85 
(Mad). AIR 1961 Andh Pra 4S0. 

Reversed in AIR 1962 Andh Pra 271 ] 

-0. 21, Rr. SC, So — Provisions are mandatory— 

Court cannot extend time for payment of balance of 
purchase money. See Ibid, O. 21, R. 85. A I R 1961 
Bom 224. 

-O. 21, R. S6 — Extension of time for payment 

with consent of judgment-debtor — Effect. See Ibid, 
O. 21, R. 85. AIR 1955 Hvd 110 (DB). 

-0. 21, R S6—Scope—Non-compliance. See Ibid, 

O. 21, R. 85. AIR 1955 N U C (Pepsu) 2506 (DB). 

-O. 21, Rr. 86, 85 — Failure to deposit sale price 

within time—Effect. See Ibid, O. 21, R. 85. AIR 1952 
Pepsu 12S. 

-O. 21, Rr. 86, 84, 86— Provisions are mandatory 

— Contravention of is fatal—See Panchavats — Rajas¬ 
than Panchayatand Nya\a Panchayats (General) Rules 
(1961), R. 37* A (9). 1965 Raj L W 231. 

-O. 21, R. 86 — Applicability to sales under Tri¬ 
pura Public Demands Recovery Act. See Ibid, O. 21, 
R. 85. AIR 1955 Tripura 10. 

2. Forfeiture of deposit. 

-O. 21, R. 86—Scope. 

The discretion is con5ned to the forfeiture and not 
to the re-sale of the property. The rest of the rule 
remains mandatory, and whether a deposit has not 
been made within the time allowed, the Court has 
no option but to re-sell the property under R. 86. 
1954 All W R (IIC) 596 : (S) AIR 1955 All 226 (228, 
229) (Ft C)(Prs 5, 7) (DB). 

-O. 21 R. 86—Forfeiture of deposit — Discretion 

of Court. 

In the old Code, the words employed in R. 86 
were 'shall be forfeited’ but the word ‘shall’ has 
now been substituted by the words ‘may, if the 
Court thinks fit' and therefore, instead of the manda¬ 
tory provisions, it is now a discretion with the exe¬ 
cuting Court. The executing Court, therefore, after 
taking the circumstances into consideration is left 
to exercise his judicial discretion in the matter of 
forfeiture. I L R (1957) Cut 669 : A I R 1957 Orissa 
257 (Pr. 2). 

3. Forfeiture of claim to property. 

-0. 21, R. 86 — Sale in execution — Auction pur¬ 
chaser failing to deposit 25 per cent, immediately — 
Sale becomes a nullity. See Ibid, O. 21, R. 84. (’55) 
8 Sau L R 434. 

4. Appeal. 

-0.21, R. 86 and O. 43, R. 1 — Order setting 

aside execution sale on ground that decree-holder 
purchaser had not taken permission of executing 
Court for set off and directing a re-sale falls under 
O. 21, R. 86—Order is not appealable. AIR 1951 
Ajmer 103 (2) (104) (Pt A) (Pr 2). 

ORDER 21, RULE 89 
SYNOPSIS 

(Civil P. C. 1908,0.21, R. 89) 

1. Scope. 

2. Sales by receiver. 

3. Private sales at the direction of Court. 

4. “By virtue of a title acquired before such sale.” 

5. “Any person owning such property or holding 

an interest therein.” 


6. Transferee after Court-sale. 

7. Other persons interested. 

8. Deposit in Court. 

See also Ibid, Note 10. 

9. Deposit and application. 

10. Failure to deposit full amount. 

11. Mistake in calculating the amount to be 

deposited. 

See also Ibid, Note 10. 

12. Conditional deposit. 

13. A sum equal to five per cent. 

14. Less any amount received. 

15. "For payment to the decree-holder.” 

16. Sub-rule (2). 

17. Setting aside sale—Inherent power. 

18. Neeessary parties. 

See also Ibid, O. 21, R. 92. 

19. Notice. 

See also Ibid, O. 21, R. 92. 

20. Limitation. 

21. Appeal. 

22. Revision. 

23. Deposit—Refund and Contribution. 

1. Scope. 

-O. 21, Rr. 89 and 92— Execution application and 

application under R. 89 pending — Court dismissing 
former for non-appearance of decree-holder — Juris¬ 
diction of Court to confirm sale is Dot lost thereby. 
See Ibid, O. 21, R. 92. 1962 All L J 735. 

-O. 21 j Rr. 89, 90 and 92 — Applicability and 

scope—Setting aside sale after confirmation—Power 
of Court. 

It is true that if a sale has been confirmed under 
O. 21, R. 92, it cannot be set aside except under O. 21, 
R. 89, unless the application has been made under 
O. 21, R. 90. Rule 90 applies only when there is 
valid sale. If there is no valid sale, there can be no 
confirmation of an invalid sale. If confirmation of an 
invalid sale has been made, it will be an invalid con¬ 
firmation. It cannot be held that in no case a sale 
can be set aside after confirmation. AIR 1957 All 
55S (559) (Pt B) (Pr 5). 

-O. 21, R. S9 — Decree-holder applying for can¬ 
cellation ot sale alleging satisfaction of decree— 
Judgment-debtor need not go through form of filing 
application under O. 21, R. 89. See Tenancy Laws— 
U. P. Tenancv Act (17 of 1939), S. 251 (3). (’52) 1952 
R D (B R) 75 (DB). 

- O. 21, Rr. 89, 92 —Rules 89 to 92 of O. 21 apply 

when property liable to sale has been sold. See Ibid, 
O. 21, R. 58. 1951 R D 167. 

-O. 21, Rr. 89, 90 and 91—Execution sale — Mis¬ 
description of property in particulars and sale—Auc¬ 
tion-purchaser purchasing property, relying on condi¬ 
tions and descriptions-Right to set aside sale—Appli¬ 
cation for, is not maintainable under Civil P. C. See 
High Court Rules and Orders — Bombay High Court 
(O. S.) Rules, R. 466. AIR 1965 Bonrl39. 

-O. 21, R. 89—Scope and object—Applicability- 

Deposit under, to he unconditional — Statement in 
affidavit that deposit was without prejudice to rights 
in collateral proceedings — Deposit whether condi¬ 
tional. 

The rule statutorily provides for the setting aside 
of a sale in execution while the jurisdiction thereunder 
can he exercised only if the prescribed conditions are 
satisfied, it would be wrong to call it a mere privilege 
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or indulgence. The Code which provides for the 
sale provides also for setting it aside also. Rule 89 
provides for an opportunity to the debtor to save his 
property from a forced sale. The object of the rule is 
to set aside the sale and not to put an end to all dis¬ 
putes between the parties. 74 Mad L W 450 ; I L R 
(1961) Mad 1102 : (1961) 2 Mad L J 509 : 1961 Mad 
W N 627 : A I R 1962 Mad 99 (101) (Pr 4) (DB). 

-0. 21, R* 89—Claim petition dismissed as too late 

—Claimant depositing sale warrant amount under 
protest—Sale stayed—Court recording full satisfaction 
on account of deposit and closing execution petition 

Claimant filing suit a?id getting order dismissing 
his claim set aside—Thereafter claimant withdrawing 
amount deposited by him—Decree-holder filing appli¬ 
cation to set aside order of full satisfaction and to 
revive execution petition—Court held ought in order 
to prevent obvious injustice, to proceed afresh with 
execution petition. 1950-2 Mad L J 647 : 1950 Mad 
W N 800 : A I R 1951 Mad 429 (430) (Ft A) (Pr 3). 

“7 O. 21, R. 89 and S. 2—Applicability — Applica¬ 
tion for setting aside sale held under provisions of 
Partition Act—VVho cin apply — Provisions of O. 21, 

R. 89 are attracted in view of S. 7 (b) of Partition 
Act—Estoppel—Partition Act (1893), Ss 7, 8. 

Provisions of 0.21, R. 89 relates to the setting 
aside of a sale by any person claiming any interest in 
the property sold at the time of the sale or at the 
time of making the application under this rule or 
acting, for or in the interest of such a person, where 
immovable property has been sold in execution of a 
decree. An order for sale of propei ty under the pro¬ 
visions of S. 2 of the Partition Act is deemed under 

S. 8 of that Act to be decree as defined in S. 2 of Civil 
P. C. Therefore an application for setting aside such 
a sale is maintainable under O. 21, R. 89, Civil P. C. 
The fact that a party had atone stage of the pro¬ 
ceedings refused to purchase the property does not 
estop him from challenging the sale after it had 
taken place for there cannot he any estoppel against 
the statute. 65 Punj L R 638 : I L R (1963) 2 Punj 
665 : A I R 1963 Punj 531 (532) (Pt B) (Prs 8, 10). 

■~0. 21, R. 89—Setting aside of sale of immovable 
property — Poundage fee — If payable bv judgment- 
debtor or by decree-holder. See High Court Rules 
and Orders - Rajasthan High Court Rules, R. 309. 
I L R (1960) 10 Raj 381. 

2. Sales by receiver. 

• O. 21, R. 89—Applicability — Does not apply 
to sales held by Receivers. 

Where the Court appoints a receiver and gives him 
liberty to sell the property the receiver may either 
sell the property and thereby realise the money for 
satisfaction of the decree, or he may even without 
selling the property, seek to satisfy the decree by the 
collection of rents due from the property or other 

ways f ? pen t0 under lh e law. In such a case it is 
dimcult to hold that by the very appointment of the 
receiver clothing him with the power to sell the pro¬ 
perty if he thought it necessary to do so, the Court 
has ordered the sale of the said property within the 

Tra 21» R- 82. Further, as the provisions 

ot H. on of O. 21 are inapplicable to sales held bv 
receivers it is obvious that the second condition pres¬ 
cribed by R. 89 (1) (b) is equally inapplicable and it is 
undoubtedly one of the two essential conditions for 
the successful prosecution of an application under 
n. o-J ot O. 21. This fact clearly emphasises the in- 
a Pplica nlity of the whole rule to sales held bv 
receivers. Jibon Krishna Mukherjee v. New Beerbhum 

Ltd - (I960) 1 Ker L R 194 : (1960) I Mad 
L J (SC) 96: (1960) 1 Andh W R (SC) 96: 1960 
s C J 338 : (I960) 1 S C A 388 : (1960) 2 S C R 198 : 
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1960 Mad W N 560 : A I R 1960 S C 297 (299) 
(Pr 10). 

-O. 21, Rr. 89, 90 and 91 — Sale not in execution 

of a decree—Procedure. 

The Court is not bound to follow the procedure 
laid down by O. 21 of the Civil P C. in connection 
with sales which are held through the medium of 
the Receiver or even held by the Court directly 
through its agency not in connection with execution 
of decree. Even if a Receiver were to hold the sale, 
he would be subject to the general supervision of the 
Court and no party would lie able to claim to get the 
sale set aside under O. 21, R. 89 or 90 of the Civil 
P. C. A I R I960 S C 297, Rel. on; A I R 1951 Nag 
388, Foil.; A I R 1936 All 663, Dist. 1961 M P L J 
(Notes) 6G. 

3. Private sales at the direction of Court. 

-O. 21, Rr. 89, 90 and S. 151 — Private sales at 

the direction of Court—Power of Court in upholding 
or setting aside such sales. 

The provisions of O. 21, R. 89 or 90 cannot apply 
to such private sales, which are held at the direction 
of the Court and which are not in execution of a 
decree and which do not fall within the purview of 
the provisions of the Partition Act. Therefore al¬ 
though such sales may be subject to the control or 
the general supervision of the Court holding them, 
they cannot be termed as execution sales. The Court 
will have to follow the principles of justice, equity 
and good conscience in the matter of upholding and 
setting aside such sales. Even apart from the provi¬ 
sions of O. 21, R. 89 or 90, the Court will always 
have the inherent power to refuse to hold such sales 
even apart from the provisions of the Paitition Act. 
Even in respect of execution sales, the Court has 
always the inherent power to set aside same if it finds 
the sale to be a nullity or if a fraud has been played 
by some party. A I R 1932 Mad 15 ; A I R 1944 Nag 
52, Rel. on. 1962 M P L J 872 : 1963 Jab L J 52. 

4. “By virtue of a title acquired before 

such sale.” 

O. 21, R* 89—‘By virtue of title acquired before 
sale’ — Agreement of sale and payment of earnest 
mone> before proclama ion for sale — ‘Interest in 
property’, whether created — ‘Received’ bv the 
decree-holder — (t ransfer of Property Act (1882), 
Ss. 54 and 55 (6) (b).) 

A judgment-debtor entered into an agreement of 
sale of the immovable propeity under attachment. 
The transferee paid the earnest money to the judg¬ 
ment, debtor before proclamation for sale and paid 
the balance of purchase subsequent to the sale and 
the judgment-debtor paid off the money out of Court 
to tlie decree-holder at whose instance the sale was 
held. The transferee applied for setting aside the sale 
and deposited only 5 per cent, oi the purchase price 
for payment to the purchaser at Court sale. 

Held, (I) that the word ‘title’ in O. 2L. R. 89, C. P. 
Code includes not merely compeleted and perfected 

title but a title in process of maturity : AIR 1941 Pat 
204, Foil. 

(2) The language of S. 54, T. P. Act emphasises 
that ‘of itself’ a contract tor sale does not create any 
interest or charge on the property. But where there is 
a part payment ot the purchase price or payment of 
what_ is called the earnest money, the provisions of 
8. oo (6) (b), Transfer of Property Act would be 
attracted and it will be treated as though the owner¬ 
ship of the property had passed and there is a charge 
tor part of the purchase money paid. Such a purcha 

ser under an agreement for sale has an interest and 
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even a charge in the immovable property sold in 
execution. 7 

(3) That when the language of O. 21, R. 89 (1) (b) 
expressly mentions the words ‘less any amount which 
may since the date of such proclamation of sale, have 
been received by the decree-holder,’ then if the whole 
, the decretal money has been received by the 
decree-holder, tne payment on this count becomes nil 
and aeposit in Court on that count need not be made 
any more. 1 echnically and from the point of view of 
construction, the word ‘received’ in O. 21, R. 89 (l)(b) 
is not limited by any qualification such as ‘received 
through the Court’. The only point that the 
Court should be careful about in such cases is that 
it must have proof before it that the decree-holder 

«7 S mTS? 2 fu ly satisfied. 39 Cal W N 829 and 41 Cal 
VV N 998 and AIR 1938 Cal 252, Foil.; 00 M LJ 4 9 3 
Disting. ’ 

(4) The applicant had locus standi to apply for 
siting aside the sale under O. 21, R. 89, C. P. Code. 

Ca, V 62 : ILR (1957) 3 Cal 99 : AIR 1956 Cal 
462 (463, 464, 465) (Pt A) (Prs 15, 16, 28). 

5. “Any person owning such property or 
holding an interest therein.” 

If m ^ r * ant ^ — R* 90 ,s wider than 

It- 8.) — Person whose interest is affected is entitled 
to apply under R. 90. 

Thewordsof 0.21, R. 90 are wider than those in 

V* ,L». * • '-ode which enables only a person 
ho.ding an interest’ in the property sold, to apply 

for setting aside the sale. Thus while R. 89 requires 

that the applicant should have an interest in the 
P r °P ert >'’. il would be sufficient for the purpose of 
K. y(J il the applicant s interests are affected by the 
sale. A person charged with possession of the pro¬ 
perty and who has an interest in retaining such posse- 

noo i 0 come under that provision. 

^5/ and A1R 1937 Mad 589 and AIR 
1939 Mad 250 (FB) andAIR 1920 Mad 959, Rel. on. 

But it must at f he same time be recognised that wide 
as the terms of O. 21, R. 90 are, it would not cover 
any remote or hypothetical interest in the property 
that is sold. The interest affected should be such as 
^irecRy and immediately likely to be affected. AIR 
1959 Mad 70, Rel. on. T. S. Sailappan v. Subbiah 
Pillai, 1962 Mad \V N 716 : 75 Mad L W 713 • 

(1962) 2 Mad L M93 : ILR (1963) Mad 1 ; AIR 1963 
Mad 1 d 6 (158, 159) (Pt C) (Prs 10, 11) (FB). 

. P* 21, R* 89 — Applicability — Decree-holder 
having a charge on property—If can apply to set 
aside sale held in execution at his own instance. 


The words holding any interest' in O. 21, R. 89 
should be given the more beneficent and wider 
meaning. An attaching creditor has got an interest in 
the property sufficient to enable him to make the 
deposit contemplated under O. 21, R. 89. (1951) l 

Im w N 2,9 ‘ AIR 1931 

rr 0, ^ r ‘89>83i 90 and S. 64—Attachment before 
judgment — Mortgage of property by defendant after 
such attachment and before decree— Such mortgagee 

LJ 1019 y Under R * 89 ‘ See Ibid ’ S * 64 ‘ ( ’ 62) 40 * lyS 

P* 21, R. 89 ‘ Any person claiming any inte¬ 
rest —Some foundation for supposed right must be 
shown. 

The view that the person applying for setting aside 

sale need not show even prima facie the right which 

he claims is not correct. There is no warrant for this 
too wide an interpretation of the words “claiming an 

No doubt “claim” is a word of wide significance 
embracing every species of legal demand which may 
be ot a right or supposed right. There must, there- 
lore, be some foundation for the legal demand and 
lor the supposed right. Though the rules amended 
in AI. 1. bring into the category of applicants a large 
number ol persons, they are persons who are affected 
3y the sale though they have no subsisting interest 

(Notes) 136’ 6 ’ g ’ 3 reversioner * 1952 Nag L J 

-O. 21, R. 89 Execution sale — Property of judg¬ 
ment-debtor alleged to have vested in the State under 
mar Land Reforms Act—Question whether judg¬ 
ment-debtor had any-saleable interest on date of 

VeS nA g xr S , u P der . s - and not under O. 21, R. 89 
°{ , p r ®yl s jon lies against order of confirmation 

Pat 410 SC6 Ibld ’ S * 115 ‘ 1962 B L J R 16: AIR 1962 

O. 21, R. 89 (1)—‘Persons holding interest. 1 

The word ‘interest’ in O. 21, R. 89 (1) .‘has: got 
very wide import and should be construed very 
liberally so that any inchoate right which a party 
may have over a property may be sufficient ‘interest’ 
to enable him to apply under O. 21, R. 89 (1). A 
person* whose claim under R. 58 and a tsuit under 

bave been dismissed can apply under 
R. 89 (1) (1949) 1 M L J 310 and AIR 1941 Pat 204 
and AIR 1950 Cal 402, Foil.; AIR 1920 Nag 10 (2), 

from * 1958 B L J R 728: ILR 37 Pat 1512i 
AIR 19o9 Pat 50 (52, 53) (Pt A) (Prs 4, 5) (DB). 


It cannot be said that O. 21, R. 89 is confined only 
to judgment-debtors or persons deriving interest frem 
them. This would nullify or render nugatory the last 
alternative category of persons entitled to apply 
under 0 21, R. 89 (1). This is a peculiar type of case 
in which a section, which primarily contemplated 
applications by judgment-debtors or persons holding 
fiom them, has been so worded — intentionally so 
worded — as to confer aright of filing application 
under this section to all persons holding an interest 
in the property, although they may be mortgagee- 
decree-holders or charge holders, and even in execu¬ 
tion ol the decree which they have obtained. Accor¬ 
dingly a decree-holder who has a charge on property, 
can apply under O. 21, R. 89 of the Code of Civil 
Procedure to set aside the Court sale held in execu¬ 
tion at his or her own instance. 65 L W 915 : (1952) 

2 M L J 439 : 1952 Mad W N 688 : AIR 1952 Mad 
806 (806, 807) (Prs 1, 7). 

X). 21, R. 89—‘Holding any interest’—Attaching 
creditor. 


6. Transferee after Court.sale. 

r?-21.R. 89 (Mad.)—Right to apply—Private 
sale by judgment-debtor after Court sale-—Whether 
judgment.debtor can still apply. 

Under O. 21, R. 89, C. P. Code (Madras Amend¬ 
ment) a judgment-debtor who after the court sale has 
transferred his interest in the property sold in execu¬ 
tion ol a decree is competent to apply under that 
rule for setting aside the sale. The words ‘the juclg- 
ment-debtor , are expressly retained even in the 
amended rule and there is nothing to indicate that 
the judgment-debtor’ in the amendment should be 
one who continues to hold an interest in the property. 
It will be seen that under the rule any other person 
holding an interest in the property'may apply, so 
that ‘holding an interest’ is prescribed as a pre-requi¬ 
site for the other persons to apply, whereas (here is 
no such qualification attached to the judgment- 
debtor. Decision in 44 Mad 554 (FB), still held 
good law; 70 Mad L J 737 : (1957) 2 Mad L J 269: 
AIR 1957 Mad 744 (745) (Pr 2). 
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7. Other persons interested. 

-O. 21, R. 89 — Person holding interest — Co¬ 
sharer. 

On the plain meaning of the words used in R. 89, 
a cosharer is certainly a person whose interest is 
affected and hence he is entitled to apply under 
O. 21, R. 89. Thus, a cosharer who is not in any 
wav a party to the suit or execution proceedings in 
which a share of a joint tank has been sold can 
make an application under O. 21, R. 89 : 5 All 42; 
AIR 1928 Mad 399; AIR 1927 Cal 82, Disting.; A I R 
1926 Nag 08 and AIR 1923 Pat 451, Ref. 54 Cal 
W N 582 : ILR (1951) 1 Cal 433 : AIR 1950 Cal 374 
<374, 376) (Prs 5,14). 

-O. 21, R. 89 — ‘Person interested’ — Wife of 

owner of property sold in execution — Right to 
apply. 

The wife of a person, who has left property behind 
can be considered to be interested in the property 
within meaning of O. 21, R. 89, as amended, because, 
if the husband turns out to be dead, certainly she 
would become entitled to the property, and is en¬ 
titled to have the sale of the property set aside on 
her depositing in Court the purchase money as well 
as the five per cent solatium. 47 Mad L J 622;l(1951) 1 
Mad L J 420; 29 Mad L W 317, Applied. 1959 Mad 
W N 401: 72 Mad L W 351 : (1959) 2 Mad L J 
186 : ILR (1959) Mad 807 : AIR 1959 Mad 526 (527, 
528) (Pt B) (Prs 3, 6). 

8. Deposit in Court. 

See also Ibid, Note 10. 

-O. 21, R, 89 — Deposit under O. 21, R. 89— 

Decree is extinguished and sale set aside—Attachment 
does not revive — Attaching decree-holder cannot 
take advantage of earlier attachment and question 
subsequent mortgages by judgment-debtor. See Ibid, 
S. 64. AIR 1962 Ker 106 (DB). 

-O. 21. R. 89—Deposit in Court—Who can make* 

Under O. 21, R. 89 (1) the deposit must be made by 
the person making the application. Hence a deposit 
made on behalf of another co-judgment*debtor who 
has not joined in the application utider O. 21, R. 89 
is not a valid deposit. AIR 1910 Mad 717; AIR 
1949 Bom 213, Rel. on. 1955 Nag L J 311 : ILR 
(1955) Nag 586: (S) AIR 1955 Nag 185 (186) 
<Pt A) (Pr 5) (DB). 

-O. 21, R. 89—Property of evacuee sold in execu¬ 
tion — Application of custodian to set aside sale 
under East Punjab Evacuees’ (Administration of 
Property) Act, 1947, S. 8 (2)—Custodian whether 
liable to pay commission of Court auctioneer under 
Rules and Orders of the High Court, Vol. I, 
Chap. 12-L, Rule 22 (i). 

Rule 22 (i) in Chap. 12-L in Vol. I of the Rules 
and Orders of the High Court dealing with the pay¬ 
ment of commission to the’.Court auctioneer on set¬ 
ting aside an execution sale is not absolutely binding 
on lower Courts though that rule should ordinarily 
be followed. That rule admits of exceptions. Thus, 
an exception should be made in favour of the custo¬ 
dian of the propeity of an evacuee where even though 
apparent on the face of the record that the property 
could not be attached and sold in execution of 
decree the Court through mistake sold the property 
by auction with the result that subsequent to the 
auction-sale the custodian applied to the Court under 
S. 8 (2) of the East Punjab Evacuees’ (Administration 
of Property) Act for the setting aside of the sale. In 
such a case the custodian need not pay any commis¬ 
sion to the Court auctioneer on setting aside the sale. 
53 Pun L R 421 : A I R 1952 Punj 141 (142) (Prs 9, 
10) (DB). 


-O. 21, R. 89 — Deposit in Court — Continued 

existence not necessary—Removal of deposit through 
Court’s fault—Effect. 

Where the Court allowed certain amount deposited 
under O. 21, R. 89 to be attached and removed from 
Court in execution of another money decree, without 
any notice to the judgment-debtor knowing the fact, 
who again deposited the amount and prayed for 
setting aside the sale. 

Held, that (1) the continued existence of the amount 
in deposit in Court is unnecessary provided that the 
non-existence of the amount is not due to any fault 
of the person making the deposit. 

(2) that it was not competent for the Court to dis¬ 
burse the money deposited by the petitioner to achieve 
a specific object otherwise than in furtherance of 
that purpose without, at any rate, notice to the 
petitioner and the decree-holder purchaser who are 
the parties interested in and affected by the deposit; 

(3) that the disappearance of the amount in the 
case being really on account of a fault of the Court 
and as it is a fundamental principle of law that no 
party should be adversely affected by a mistake com¬ 
mitted by the Court, the petitioner was entitled to 
have the sale set aside even though the amount origi¬ 
nally deposited was not in Court for some time. AIR 
1953 Trav-Co 529 (531) (Pt B) (Pr 7) (DB). 

-CL 21, Rr. 89, 92—Procedure—Setting aside sale 

by legal representative. 

Property sold in execution of decree obtained 
against property of deceased for debts of deceased, 
during minority of heirs — One of heirs suing for 
recovery of his share in properties, must deposit pro¬ 
portionate amount covered by sale certificate. AIR 
1953 T C 450 (Pt C) (Pr 10) (DB). 

9. Deposit and application. 

-O. 21, R. 89—Deposit and application. 

An application to deposit in Court the decretal 
amount and the five per cent, purchase money is an 
application to set aside a sale within O. 21, R 89. 
1950 All W R 164 : AIR 1950 All 367 (368) (Pt A) 
(Pr 4). 

-O. 21, R. 89—No application made under O. 21, 

Rr. 89 and 90—Sale has to be confirmed under O. 21, 
R. 92-Defective transfer certificate issued—Defect is 
only irregularity not affecting the sale in execution. 
See Ibid, S. 115. 1962 M P L J (Notes) 27. 

10. Failure to deposit full amount. 

-O. 21, R. 89 — Scope and applicability—-Deposit 

of sale amount of a particular item—Requirement of 
Rule, if satisfied. 

Under O. 21, R. 89 a person making an application 
to have the sale set aside, has to deposit the entire 
amount specified in the proclamation of sale for the 
recovery of which the sale was ordered, deducting 
the amounts received by the decree-holder subsequent 
to the date of the proclamation; and the requirement 
of the Rule is not satisfied if the applicant deposits 
only an amount equal to that fetched by the sale of a 
particular item in which he is interested. Neither 
the fact that one lot was sold nor the fact that an 
upset price was fixed in respect of each lot. woi^ld 
make any difference to the applicability of the Rule 
in all its rigour. AIR 1931 P C 33 and AIR 1904 
Andh Pra 94, Foil. AIR 1920 Mad 705, Dist. (1965) 
1 Andh W R 438 ; AIR 1965 Andh Pra 330 (331, 
332) (Prs 5, 10) (DB). 

-O. 21, R. 89 (1) (b) — Scope — Arrangement be¬ 
tween decree-holder and judgment-debtor postpon¬ 
ing payment of decree debt — Application to set- 
aside sale without depositing sale proclamation 
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b“f maSeat. C0Urt ‘° SCt 3Side saIe 

a chouhrvZhd" ? ourt au . ct j on 'lie properties of B, 
decree bv , r h |! Udg i' e | dtbt0r) in e ^cution of a 

aside’the aKr d f ? F re ?® v “g the trustees, for setting 

dflit iM? I Sa ( and , ,or settlement of the decree 
debt in the scheme to be framed. The Receiver in 

pointed in the scheme suit Bled an aoplication for 

sett.ng aside the sale depositing 5% of the pirchSe 

Zf; I \ POU " dage and ill(ere st and alleged that C has 
relard to a P n°:‘ P ° ne realisi I’g the decrel debt hlvS 

its" discharge " dT'he'm^ e ^The 6 P ^ 0vision f , or 

't 't£ ,• £ e , f t,i,i0 :p ! >" b. JtofSJ 

Sf lh< » d " »• SublcoJKmng 

permits' £ *}' R- u® , ( V (b)l Civil Procedure Code 

tle U de C reTholde 0 r Pa iT eUt ' Jy n he i^g^ent-deko^to 
be either h d 'V 1 be cancellation of the debt mav 

or bv waive/h ad, , ustm , ent 0r a constructive payment 

holderTestifiLtLt tL d r ree 'i° ld u er - If 'he decree- 

wise adiustetf iVlfi Z » e i Cree bas been P aid °r other- 
fhn n JUSted ’ lf r can taken as receipt by him unde- 

the provision? of O 21 R 8QMWM tu y 1 . Qe 

B yk"* ».y hav«£' S’JbJ CdLr 

Se e t a h ra f?"’ ent ’ !" th , e insta,lt case, cannot by any 

payment or 1?c 8 t" 0n . be const ( ued as a constructive 
payment, ° r jt s adequate equivalent. The decree h»c 

pa t f" r ad 7 S ' ed n 0r sati ^ ed - Merely because he 
agree 1 hf™ • V? e Postponement of the amount, or 

scheme s„i^ e ‘f Ve r the deCretal amou “t through the 
s a t;r n !i suit ’ do , es not mean that the decree i« 

ithe led ° r ad)Usled - It is evident from Exhibit A 3 

mentmnsZ^M^ , tbat the de cree-holder speciheal y 
mfi fh ' r hat the decres amount is still due. It dees 

lent with '° r ft, 3rn ° Un ^ t0 e ' her payment or its equiva 

1922 tom m e Jl?ii” 2 ?, t, °,?,V !f 1 89 <'l (l>) AIR 

b'«l }052,‘Dij,?„".‘ STa,1 W «Srf"IS 

MToUDE? 77 ‘ A,R 1961 A - Ih ■“ 98 <91 9 


SS?P.V(DB). W * 440 ! A ' R A " dh M 

iFr by Ss: 

debtor under R. 89 (l)-Payment of poundage K 
R. 89 (I)! depos,t am °n«t is not contemplated by 

n.f" °. rder . t0 J et asi ,de an execution sale of property 
R sq 8 r g -i S jndgment-debtor, all that 0 . 21 , 
have to"he P ' S’ re<3uire s is that only two payments- 

anrMe b l™ 3 ^’ namely, (i) compensation to the 
nnrrh-? p n rc haser equivalent to five per cent, of the 

cated in e fT° Dey a i nd the decretrl amount as indi- 
l - . !, t le Proclamation of sale for the recovery of 

clerrep hnfi Sal£ U vas ordered for being paid to'the- 
, d ? r ',,C e Payment of poundage cannot be 

should ! TViT pro , vision of law. That payment- 
should only follow the setting aside of sale as is 

f n a ure°H \ 2 ° 3 ° f th r Civil «nles of Practice. The 

to dorLc-f 61 ^ 01 ^’ m 11 * be pir ' °f ' be judgment-debtor 

esultin L! 6 fuH , a T U u nt 0f t )ou ”dage need not 
ful 1 * ii the dismissal of the application to set aside- 

amnmo o'lfi C - n ,' C ) ud g me nt-debtor has deposited 
tpmnl >t->'-1 .^c’cnt to cover the two payments con- 

A T P a( b - v 21. R. 89. (1963) 1 Andh \V R '3 r 
AIR 1963 Andh pra 19S (198, 199) (Pr 7) (DB). 

toTe^selasWe 89 - 1 S,on * com l :,liance-f: f fect ~ Sa!e not 

The provisions of R. 89 must be strictly complied 
pnfi n a sa e would not be set aside unless the 
u-ifhi ai R? un t specified in sub-rule ( 1 ) is deposited 
vvithin thirty days of the date of the sale. 1959 Jab- 

L J o.-l : 19o9 M PC 124 : 1959 MIL] 947. 


deposited' R ' Deposit under—Amount to he 

o J!“ e f am0 Z t0 , be de P°sited under R. 89 (b) is the- 
I ,. n mentioned in the sale proclamation and the 
i ‘ lllrn ,l 'though the decretal amount may have 
mp” wr( ) n gly stated in the proclamation as being. 
?qZ,° r K Ie ^ baa . the ori g' nal decree amount. AIR 

\? 3 f i L ?!c' 80, , Dlssented - ,LR Mys 570 : 32 

Mys L J 98 : AIR 1953 Mys 87 ( 88 ) (Pt A) (Pm 3. 4).. 

- O. 21 , R. S9(l)(b) —Amount required to be 
deposited under O. 21, R. 66 (2) (d)-Amount under 
amended decree. ' 


fl ", 89(l)(b) — Failure to deposit full 

unt I roperty sold in several lots — Deposit of 
P/'cc. <’f one item — Cl. (b) is not complied i 1 
Applicant not entitled to relief under R. 89 . 

R L ,S .? a ! ld f st fr om cl. (b) of sub-el. (L) of O 
. i 'fr e applicant under 0.21, R 89 is re’ 

proclamation P nf' 1 t ! ,e f en,lr l e am ount specified in the" 

sale Zs M fyl S | 6 T f he rec o ve ry of which the 

paid sulivpnn.- V f P J f ? e deductl "g the amounts already 
paid subsequent to the issue of the sale proclamation. 

of tlip 1S n ° vvarrant / 0r the construction that deposit 

par iculZZ eq ' !al , t ? tha ' fetched by the sale of 
P ,i' ( c , ar , ‘tem would enable the applicant to get 

man lZ lder f tbat P r 7 id0n of law ' Cl. (b) is east ifa 
rlispnfifl ^ f° rln a,ld non-compliance with it would 
M I iw a p a PPl|cant to get any relief. (1944) 2 

in A \~n F v aVn de r of da “i ce va Rao Nayudu f., 

IIrVio*S' i N JL 4 ^ 0 °f 1959 - dflted 10-7-61 (A. P) 

ILR (t96o) Andh Pra 12 : (1963) 2 Andh L T 323 : 


On reading R 89 ( 1 ) (b) together with R. 66 (2) (d)- 
°i U. zl, it is manifest that the amount that is re¬ 
quired to be deposited under R. ‘89 (1) (b) is the- 
amount wh ich the decree-holder is entitled to recover 
under the decree. That being the position, where the 
amount under the decree is reduced by amendment, 
j e deposit according to the terms of the amended 

su ^ c ^ ei d to have the sale set aside. 195S 
BLJR 728 : ILR 37 Pat 1512 : AIR 1959 Pat 50 (53P 
(Pt B) (Pr 6 ) (DB). 

—0.21, R. 89—Sale under Partition Act—Setting 
aside of — l ive per cent, of purchase money alone- 
deposited Maintainability of application. 

I he applicant praying for setting aside a sale 
under O. 21 , R. £9 has not only to deposit in the 
Court hve per cent of the purchase money but also 
the amount specified in the proclamation of sale for 
the recovery of which the sale had been ordered. 
As m a sale ordered under the provisions of Partition 
Act there cannot he any amount specified in the pro¬ 
clamation of sale as that can he determined only on 
the actual sale of the property, the applicant for 
setting aside such a sale must also deposit in the 
Court the amount realised in the sale itself, within 
the prescribed time. Failure to deposit such an 
amount disentitles the applicant to any relief under 
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O. 21, R. 89. 65 Punj LR 638: ILR U963) 2 Punj 665: 
AIR 1963 Punj 531 (532) (Pt C) (Pr 12). 

- O 21, R. 89 —Scope —Non-compliance—Failure 

to deposit full amount. 

If there is deficiency in deposit ihe petition has to 
be dismissed as the delay in making up the deficiency 
at a later stage cannot be condoned provided the 
deposit of the deficiency whs more than thirty days 
after the date of the sale. AIR 1934 Lah 790, Dissented 
from. ILR (1952) T C 643 : AIR 1953 Trav-Co 476 
(477) (Pt A) (Pr 2). 

-O. 21, R. 89 — Trav-Co.. C. P. C, (VIII of 1100 

M* E\), O. 21, R 86 (1), Proviso—Setting aside sale 
in respect cf portion of property sold. 

Two items of properties were separately sold for 
deBnite amounts so that the judgment-debtor at the 
time of the final argument in the execution court 
stated that, if the delay in making the full deposit 
could not be excused, the petition might be treated as 
one for setting aside the sale relating to item I alone; 
Held, that since the amount deposited was more than 
sufficient so far as the sale amount relating to item 
No. 1, and the five per cent, commission thereon were 
concerned, the Court could allow this prater. ILR 

(1952) T C 643 ; AIR 1933 Trav-Co 476 (478) (Pt B) 

(Pr 4). 

-0.21, R. 89 — Travancore Civil P. C., O. 21, 

R. 86 — Mistake in calculating the amount to be 
deposited — Failure to make full deposit in time — 
Effect. 

The provision in O. 21, R. 80, Travancore Civil 

P. C. corresponding to O. 21, R. 89, Civil P. C. is in 
the nature of concession shown to the judgment 
debtor and therefore strict compliance with it must 
be insisted upon before relief can be given under it. 
Ihe responsibility for paying the correct amount 
within time lies with the person who seeks to set 
aside the sale. AIR 1947 Mad 50, AIR 1944 Bom 233, 

AIR 1934 Lah 750, 35 T L R 158 and 17 Coch L R 
69, Rel. on. 


nation of its character of an information supplied by 
Court and if the judgment-debtor, relying on the 
information deposits the amount stated by the clerk 
whieh is subsequently found to be deficient the peti¬ 
tioner should not be made to suffer as he was misled 
by the act of Court. 

In supplying the information on oral application 
the execution clerk might have ac^ei in violation cf 
Rr. 590 and 591 and thereby rendered himself liable 
to be dealt with under R. 598 but that does, not affect 
the character of the information AIR 1920 Cal 392; 
AIR 1930 Cal 249 and AIR 1930 Cal 035 Rel. on; 
ILR 20 Cal 449, Distinguished. 

Held, that the petitioner in this case had been 
prejudiced both by the mistake committed by the 
execution clerk in supplying the initial information 
an 1 also by the failure of the sheristadar to perform 

his duty as laid down by R. 760 of the Civil Rules 
and Orders. 

Held, further that if a pirty was prevented by an 
act of Court from making the deposit within the time 
allowed by law, he ought ro 1, to be made to suffer for 
it. 64 Cal W N 734 : AIR 19Qi Cal 153 (137, 158 1 
160) (Pt A) (Prs 8, 13). 

12. Conditional deposit. 

” "O. 21, R. 89 — Deposit of money in Court — 
Validity of—Reference in application to other pend¬ 
ing proceedings-Effect of — If makes deposit con¬ 
ditional. 

If the judgment-debtor in his application under 
O. 21, R. 89, refers to the proceedings pending or 
intended to be taken for getting rid of the decree and 
makes a deposit, it does not become a conditional 
one. In other words the deposit under O. 21, R. 89, is 
not bad in law by reason of a reference in the appli¬ 
cation of the judgment-debtor to a pending suit to 
set aside, the decree in execution of which the Court 
sale is held. AIR 1942 Mad 453 and AIR 1940 Mad 
725, Rel. on; 59 Mai L J 893 and A 1 R 1949 Mad 
701, Diss. from. (1958) 1 Andh W R 369. 


Where an apjplicant under O. 21, R. 80, Travancori 
Civil P. C., makes a short deposit merely relying oi 
the sale amin’s report and without referring to the 
sale proclamation or the relevant records, it cmno 
be said that he has been misled by an act of th( 
Court or its officers when there are no rules of 11 ( 
Court making any of its ministerial officers respon 
sible for checking the correctness of the amoun 
offered to be deposited under R. 80. In such a cas< 
if the applicant makes the full deposit afterthe thirty 
days have elap ed, the sale cannot be set aside. AH 
194L Mad 700. Dist. 20 Cal 449, Rel. on. 1952 Ke: 

I T 10 : AIR 1952 Trav Co 32 L (322, 323) (Prs 2, 8 
(DB). 


11. Mistake in caculating the amount 

to he deposited. 

See also Ibid, Note 10. 

-O. 21, R. 89—Application under—Information as 

to amount to be deposited supplied by execution 
clerk—Deficiency in deposit—If fatal—High Court 
Rules and Orders — Calcutta High Court Civil 
Rules and Orders, Rr. 590, 591,598, 760. 

VS here in an application b> the judgmer,! debtor 
under O. 21, R. 89, C. P. Code, the information as 
legards the amount to be deposited in Court was given, 
on his oral application, by the execution clerk of the 
Court whose duty it was to supply such information 
to the litigants and the information was given, net as 
' ac l but after deliberate calculation made by 

the clerk,. the mere fact that the information was 
supplied by the clerk without the information slips 
prescribed by the rules does not deprive the infor- 


—-w. *i, n. oy-ueposit-uncier—tfeterence to exis 
fence of cerain antecedent or collateral proceed, 
ings and reservation of rights therein — If woulc 
affect the unconditional nature of the deposit. 

A deposit made under O. 21, R. 89 of the C. P 
Code, to set aside a sale in execution of a decree 
should be an unconditional one. It should be"un 
conditional in the sense that it should not contravene 
the terms of the rule or frustrate its object. That is 
the deposit should not be accompanied by aDv 
request or statement to prevent the decree holder and 
auction-parcha'd from unconditionally drawing the 
respective amounts payable to them under the rule. 
The deposit under R. 89 presupposes that the sale is 
without any irregularity and no application to set 
aside the sale under R. 90 could lie. A statement is 
an affidavit accompanying the petition under 6. 21 
R. 89, that the deposit is made without prejudice ~to 
his right in collateral proceedings, not being those 
under O. 2L R. 90, can only be a statement of fact or 
of certain legal rights and they cannot be held to 
contravene the provisions of O 21, R. 89 and affect 
the nature j)^ the deposit, if it is otherwise uncondi¬ 
tional. (19o8) 1 An W R 309, Followed; AIR 1949 
Mad 764 : (1949) I M L J 417 Overruled. 74 Mad 
LW 450: ILR (1901) Mad 1102: 1961 Mad \V N 
627 : (1961) 2 M L J 509 : AIR 1962 Mad 99 ( 

103) (Pr 5) (DB). 


I'-- VVl|V» 

—O 2i, Rr. 89, 85 — Judgment-debtor applying i 
set aside sale under R 89 — Auction purchaser c 
receiving its notice not depositing full amount undi 
R. 85 His action being on belief created by /udj 
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menc-debtor he does not forfeit his solatium amount 
—Estoppel of judgment-debtor—Evidence Act (1872), 
S. 115. See Ibid, 0. 21, R. 85. AIR 1963 Andh Pra 
423. 

-O. 21, Rr. S9, 2, S. 68 — Decree transferred to 

Collector for execution—Property sold—Application 
under R 89 made to executing Court transferring 
decree and not to Collector—Application is in order. 

If there is an adjustment of the decree between 
decree-holder and the judgment-debtor and that 
adjustment is reported to the Court through an appli¬ 
cation presented under R. 89 of O. 21 and it is 
accompinied by the deposit of the five per cent, 
solatium payable to the auction purchaser, the appli¬ 
cation is one properly presented under R. 89 entitling 
the judgment-debtor to a cancellation of the sale. 
The application need not be presented to the Col¬ 
lector to whom the decree was transferred under 
S. 68 for execution, and who had already sold the 
property. In cases where an application for the 
cancellation of a sale is made and it is accompanied 
by the deposit of the amount payable to the decree- 
holder ana the solatium payaole to the auction- 
purchaser, that that application has to be made to the 
Court which means the executing Court, is incontro¬ 
vertible having regard to the plain language of R. 89. 
Similarly, where the cancellation of the sale is sought 
on the ground that there is an adjustment for which 
purpose the recording of that adjustment is necessary 
under R. 2 of O. 21 it is equally plain from the 
language of R. 2, that an application for that purpose 
has to Be made only to the Court executing the decree. 
It is likewise clear that the deposit of the five per 
cent, solatium payable to the auction-purchaser has 
normally to be made only in the Court. If that is the 
plain requirement of Rr. 2 and 89, it cannot be said 
that those applications should be made to the Collec¬ 
tor in all cases in which the decree has been trans¬ 
ferred to him for execution, and it cannot be said 
that if it is not made to the Collector but to the 
executing Court and the deposit is also made in the 
Court and not with the Collector, the judgment- 
debtor is not entitled to have the cancellation of the 
sale. 37 Mys LJ 129, Distinguished; AIR 19SI All 
303 and AIR 1929 Bom 189, Rel. on. Effect of R. 91- 
A (Bombav) of O. 21, indicated. AIR 1938 Bom 209, 
Dist. 40 Nlys LJ 1009 : AIR 1963 Mys 175 (177) 
<Pt B) (Pr 8). 

14. Less any amount received, 

-O. 21, R. 89 (1) (b)— Less any amount received. 

It is not necessary in every case for the judgment- 
debtor to deposit the entire amount of the decree 
under R. 89 (1) (b) and where the decree-holder has 
received anything which to him is an adequate equi¬ 
valent of the amount (such as acceptance of mortgage 
from the judgment-debtor) which is owing to him by 
the judgment-debtor under the decree, an application 
can be made by the judgment-debtor under O. 21, R. 89 
by merely depositing 5 per cent, of the purchase 
money. AIR 195fl s Cal 462 and 39 Cal W N 829 and 
I L R (1937) 2 Cal 600 and (1940) 1 Mad L J 029 
<FB) : A I R 1940 Mad 427, Foil.; 00 Mad L J 423 : 
AIR 1931 P C 33. Distinguished; Observations to the 
contrary in A I R 1933 All 510, held obiter. 39 Mys 
L J 557: ILR (1961) Mys 5S0 : AIR 1962 Mys 36 (38) 
(Pr 9) (DB). 

-O. 21, R. 89— “Less any amount received” — 

Actual receipt by D. II. necessary. 

For the purpose of allowing the applicant to 
deduct from the amount to be deposited in Court, the 
amounts received by the D. H. since the sale procla¬ 
mation, R. 89 contemplates the actual receipt of the 
amount by the D. H. and a mere payment into Court 
of the sale proceeds of other items sold under the 


decree will not satisfy the requirements of the rule. 
The applicant cannot take credit for any amount paid 
by co-judgment* debtors who have not joined him in 
the application and such credit could be taken only 
for any amount that may have been actually or 
constructively received by the D. H. and not for sum 
which having been deposited could have been received 
by him had he been minded so to do. Case Law dis¬ 
cussed. AIR 1951 Mys 124 (125, 126) (Prs 3, 5). 

-O. 21, R. 89 — Construction — Less any amount 

received by the decree-holder—Meaning of. 

Where money deposited on behalf of a co-judgment- 
debtor is not available to the decree-holder without 
any obstacle of law, as there are other decree-holders 
claiming rateable distribution the decree holder can¬ 
not get the full amount unless the claims of the other 
decree-holders for rateable;distribution are deGnitely 
shown to be untenable and held to be so by the 
Court. In such a case the amount deposited cannot be 
deemed to be received by the decree-holder within 
the meaning of O. 21, R. 89 (1) (b). A I R 1933 All 
293, Ref. to. 1955 Nag L J 311 : ILR (1955) Nag 
586 : AIR 1955 Nag 185 (157) (Pt B) (Pr 6) (DB). 

-O. 21, R. 89 (1) (b)—‘Less any amount received*. 

Payment to the decree-holder since the date of 
proclamation under Cl. (1) (b) of R. 89 need not be 
payment in cash or payment through Court. The pay¬ 
ment may be in kind and may be outside the Court. If 
the entire decretal amount has been so paid, there is 
nothing to be deposited within the meaning of Cl. (b). 
Similarly, if a portion of the decretal amount has 
only been paid up, the deposit has to be made only 
of the balance of the decretal dues. 1958 BL J R 728 j 
ILR 37 Pat 1512 : AIR 1959 Pat 50 (53) (Pt C) (Pr 7) 
(DB). 

15. “For payment to the decree-holder.” 

-O. 21, R. 89 — Assets held by court — Deposit 

under O. 21. R. 89—S. 73 to be read subject to O. 21, 
R. 89-See Ibid, S. 73. AIR 1952 Cal 840. 

-O. 21, R. S9—S. 73 is to be read subject to O. 21, 

R. 89—Money deposited under O. 21, R. 89 is not 
liable to be rateably distributed—See Ibid, S. 73. AIR 
1962 Ker 106 (DB). 

-O. 21, R. 89 — Amount deposited under O. 21, 

R. 89-Assets liable to rateable distribution — Setting 
aside-See Ibid, S. 73. (1961) 2 Ker L R 201. 

-O. 21, R. 89—Deposit under, is not asset within 

S. 73—See Ibid, S. 73. AIR 1954 Mad 581. 

-0.21, Rr. 89,90— Judgment-debtor obtaining bene¬ 
fit of half rent for certain faslis under Madras Agri¬ 
culturists Relief Act IV of 1938, S. 15, and depositing 
amount in Court — Amount withdrawn by decree- 
holder—Decree-holder taking out execution for entire 
amount and not for balance only in spite of order of 
Court — Decree-holder knowing what was due—Pro¬ 
perty sold in execution and purchased by decree-hold¬ 
er himself — Held that decree-holder who knew that 
what was due under the decree was an amount tar less 
than the amount for which he brought the properties 
of the judgment-debtor to sale, could not retain the 
properties purchased at such a sale by himself, and 
that therefore the sale had to he set aside. 34 I C 3o0, 
14 Cal 18, Distinguished. (1952) 1 Mad L J 64a> : 
65 Mad L W 789 : A I R 1953 Mad 189 (189, 190) 
(Prs 1, 3). 

-O. 21, R. 89-Payment of part of decretal amount 

and adjustment regarding balance — It is adjustment 
of decree within R. 2—See Ibid, O. zl, R. AIR 1J03 
Mys 175. 

--O. 21, R. 89-Sale of mortgaged property in exe¬ 
cution of mortgage decree Sale set aside or 
gage lien, not revived. 
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When a mortgaged property is sold in execution of 
the mortgage decree and the sale is subsequently set 
aside under O. 21, R. 89 the mortgage lien on the 
property would be extinguished and the property 
cannot be sold again under the same decree. When a 
deposit under O. 21 R. 89 is made and an application 
under that rule is allowed what takes place in effect 
is a transfer of the rights of the auction-purchaser to 
the applicant: A I R 1940 Pat 191, Foil. I L R 
(1955) Trav Co 1028 : 1955 Ker L T 786 s AIR 
1957 Trav Co 107 (108,109) (Pt B) (Pr 3) (DB). 

-O. 21, R. 89—Deposit of money under — Money 

does not belong to judgment.debtor — It cannot be 
rateably distributed among his creditors. 

When the money is deposited under O. 21, R. 89 by 
a person who is not the judgment debtor for the 
express purpose of satisfying the mortgage decree and 
extinguishing the mortgage lien and that deposit is 
accepted and acted upon by the Court, the only per¬ 
son entitled to draw it is the decree-holder. The 
money does not belong to the judgment-debtor and is 
not an asset of his and is not liable to be rateably 
distributed among his creditors. ILR (1955) 
Trav Co 1028 : 1955 Ker L T 786 : AIR 1957 Trav 
Co 107 (108, 109) (Pt C) (Pr 3) (DB). 


18. Necessary parties. 

See also Ibid, O. 21, R. 92. 

——O. 21, R. 89— Parties —Execution sale set aside 
at instance of G — Appeal—Necessary parties—Order 
of executing Court cannot be set aside in absence of 
G—G cannot be made party after expiry of limitation. 
A I R 1955 N U C (Madh B) 3763. 

19. Notice. 

See also Ibid, O. 21, R. 92. 

-O. 21, R. 89 — Scope of — Notice to parties — 

Necessity. 

When a deposit and an application are properly 
made under O, 21, R. 89 for setting aside a Court sale 
by a person competent to make the application and 
within time, the Court has no option and is bound to 
set the sale aside. No doubt, the order setting aside 
the sale cannot be made without notice to all the par¬ 
ties affected thereby, but when the only person 
affected by the application is the decree-holder who 
is the purchaser and he is in fact aware of the appli¬ 
cation and deposit, no formal notice is necessarv 

AIR 1925 Cal 157, Rel. on. AIR 1953 Trav.Co 529 
(531) (Pt A) (Pr 7) (DB). 


16. Sub-rule (2). 


20. Limitation. 


~0. 21, Rr. 89, 90 — Scope — Application to set 
aside sale—Failure to deposit full amount—Effect. 

W here a judgment-debtor applied for setting aside 
an execution sale on the ground that the property 
would be worth much more and that the had suffered 
considerable loss as a result of sale of land for too 
inadequate price and also prayed for resale of property 
offering to put in the entire decretal amount and the 
application was dismissed for failure to deposit the 
decretal amount as contemplated by O. 21, R. 89, 
C. P. Code. 

Held, that although depositing of decretal amount 
would have been better, failure on his part to do so 
did not debar him of his rights under O. 21, R. 90 to 
have the sale set aside. A I R 1945 P. C. 67, Followed. 

ILR (1955) 7 Assam 557 : AIR 1958 Assam 19 (19) 
(Pr 2). 

O. 21, R. S9— Right (o challenge sale as void 
under S. 47, C. P. Code is not affected by O. 21, R. 89 
(2) thereof—Disregard of requirement of O. 21, R. 60 
vitiates the sales — See Ibid, S. 47. 1964 M P L I 
(Notes) 175. 

“ O. 21, R. 89—Application under — Maintainabi¬ 
lity —Conditions. 

Proceedings in pursuance of application under 

0. 21, R.89 proceed on the footing that the execution 

sale is not affected by fraud and other vitiating 

circumstances and is valid and binding on the 

property. From sub-r. (2) of O. 21, R.89 it is clear 

that an application under R. 89 can be maintained 

only it the applicant accepts the sale as a valid and 

binding one. I L R (1955) Trav Co 1028 : 1955 

f^ er ^ T 786 : AIR 1957 Trav Co 107 (108) (Pt A) 
(Pr 3) (DB). 

17. Setting aside sale—Inherent power. 

——O. 21, Fr. 89, 92 (1) and S. 151—Inherent powers 
ol Court May be exercised in direct conflict with 
express provisions only under exceptional circum¬ 
stances —Sale by Court in execution of decrees—Same 
property sold twice — Court can set aside second sale 
in exercise of its inherent powers, though other 
remedy under O. 21, R. 89 exists under the Code—See 
Ibid, S. 151. ILR (1963) Cut 24 (Ori). 


-O. 21, R. 89 — Scope — Poundage fee deposited 

after limitation—Effect—Scope and effect of R. 246 
of Calcutta High Court Civil Rules and Orders. 

Distinction has to be made between the amounts 
which are required to be deposited by the judgment- 
debtor under O. 21, R. 89 and other amounts which 
are required to be deposited by him under the provi¬ 
sions of the Civil Rules and Orders. 


Under O. 21, R. 89 the judgment-debtor is required 
to deposit two amounts (i) a sum equal to 5 per cent, 
of the purchase-money and (ii) the sum specified in 
the proclamation of sale for the recovery of which 
the sale was ordered. This rule does not require the 
judgment-debtor to deposit the poundage fee which 
might have been paid by the auction-purchaser under 
R. 246 of the Civil Rules and Orders. The effect of 
R. 246 (2) is not that the judgment-debtor should de¬ 
posit the poundage fee within the period of limitation 
within which he is to make the deposit required by 
O. 21, R. 89 but that the Court may require the judg¬ 
ment-debtor to deposit the poundage fee as a condi¬ 
tion precedent to the consideration of his application. 

Further R. 246 is not framed by the rule committee 
of the High Court as constituted under S. 123 of the 
Code of Civil Procedure and it cannot, therefore, 
have the effect of altering or adding to the provision 
of O. 21, R. 89. The only effect of that rule is that 
the Court may compel a judgment-debtor to deposit 
the poundage fee on pain of his application for set¬ 
ting aside the sale not being considered before the 
deposit is made. 


It, is, therefore, open to the judgment-debtor t 
make the deposit of poundage fee aiter the expiry o 
the period of limitation within which he is require* 
to make the deposit under O. 21, R. 89 : AIR 193! 
Cal 523, held not affected by the amendment o 
R. 246 in 1942. 64 Cal W N 734 : AIR 1961 Cal 15! 
(158, 159) (Pt B) (Prs 11, 12). 


O. 21, R. 89; O. 34, R. 5 Execution sale under 
mortgage decree — Tender of deposit prior to con¬ 
firmation of sale but beyond 30 days of sale — Vali. 
clity. 

. Order 34, Rule 5, C. P. Code, is a special provision 
in regard to sales in moitgage suits. Irrespective of 
the period lapsed after a Court sale in a mortgage 
suit, R. 5 of O. 34 gives liberty to the judgment- 
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debtor to pay up the amount specified in sub-r. (2) 
thereof at any time before actual confirmation of the 
sale. In this view, an order by the Court finding fault 
with the judgment-debtors for not making the deposit 
‘within 30 days of the sale’, and overlooking the pro¬ 
visions of R. 5 of O. 34 entiielv cannot be sustained. 
(1961) 1 Ker L R 242 i 1961 Kcr L T 199 

-O. 21, Rr. 59, 90 and 91, O. 34, R. 5 (I)—Sale in 

execution of mortgage decree — No confirmation of 
sale—Judgment-debtor is entitled to satisfy decree 
before sale is confirmed, even beyond period of thirty 
days from sale. See Ibid, O. 34, R. 5 (1). (1965) 2 Mys 

LJ 413. 

——O. 21 , Rr. 59, 92 (2)—Payment within 30 days — 
Judgment.debtor tendering amount on 30th day at 
4-40 p. m.—Nazir not accepting amount as account 
closed—Judgment.debtor paying on following day— 
There is payment on 30th day. 

On the 301 h day of the sale payment was tendered 
by the judgment-debtor during Court hours. The 
Nazir to whom the application went endorsed thereon 
that as it was 4-40 p. m and as the accounts for the 
day were closed and cash-sheet sent to treasury the 
amount could not be accepted. The judgment-debtor 
was directed to appear and deposit the amount the 
next clay. The amount was deposited next day. 

Held, that the tender on the 30th day must be 
regarded as payment as it was made duiing court 
hours and that the Nazir’s act must be deemed to be 
an act of the Court and no one could be allowed to 
suffer for it. 13 C L J 467; 37 All 591 and AIR 1934 
Lah 875, Rel. on. 1952 Nag L J (Notes) 119. 

—O. 21, Rr. 89, 84 — Auction sale when becomes 
complete—Limitation to set aside auction sale—Time 
when begins to run—(Limitation Act (1908), Art. 160). 
See Ibid, O. 21, R. 84. AIR 1953 Yin Fra 12. 

21. Appeal. 

-0.21, R. 89 — Order under R. 89 or R. 90- 

Second Appeal—Competency of S» 10 1 (2). 

In view of the provisions of O. 43, R. 1 (j), read 
with Ss. 2 (2) and 104 (2), C. P. Code, an order setting 
aside or refusing to set aside a sale under O. 21, R. 89 
or 90, C. P. Code, is not open to second appeal even 
though the decree holder is the purchaser at the exe¬ 
cution sale. (1958) 1 Andh W R 369. 

-O. 21, R. 89—Application under O. 21, R. 89 for 

setting it aside dismissed — Appeal by aggrieved per¬ 
son under O. 43, R. 1, not competent. See Ibid, 
O. 43, R. 1. AIR 1963 Punj 531. 

-O. 21, R. 89 — Appeal — Decree for jenmi dues 

under Travancore Jenmi and;Kudiyan Act—Order in 
execution dismissing application under O. 21, R. b9, 
Travancoie C. P. Code—Appeal. See Tenancy Laws— 
Travancore Jenmi and Kudiyan Act (Y of 1071), S. 33. 
AIR 1954 Trav-Co 125 (DB). 

-O. 21, Rr. S9 and 92 — Decree in suit on simple 

mortgage providing for sale of mortgaged property in 
case of non-payment of mortgage debt within 3 
months—Payment not made within time allowed— 
Decree holder applying for sale of mortgaged pro¬ 
perty without applying for final decree—Application 
entertained — Property auctioned and purchased by 
decree-holder on 23-12-1955 — Judgment-debtor 
applying on 24 1-1956 under O. 21, R. 89 for setting 
aside sale and depositing decretal amount — Amount 
not accepted by Court on ground of not having been 
deposited within 30 days — Sale confirmed under 
O. 21, R. 92—Judgment-debtor applying under Ss. 151, 
152 read with S. 47, alleging preliminary decree had 
not been drawn up and praying for correction of 
omission—Application held barred under principles 
of constructive res judicata —Judgment-debtor also 
held not to have availed of remedies by way of 


appeals available to him. See Ibid, S. 11. AIR 1965 
Tripura 1. 

22. Revision. 

-O. 21, R. 89—Execution sale—Property of Judg¬ 
ment-debtor alleged to have vested in the state undeF 
Bihar Land Reforms Act — Question whether judg¬ 
ment-debtor had any saleable interest on date of vest¬ 
ing falls under S. 47 and not under O. 21, Rr. 89 or 
9o—No revision lies against order of confirmation of 
sale. See Ibid, S. 115. AIR 1962 Pat 410. 

23» Deposit—Refund and contribution. 

-O. 21, R. 89 — Plaintiff depositing amount in 

Courl to save property from being sold in execution 
—Plaintiff not liable to pay under decree-Suit for 
recovery of deposit — Deposit not being voluntary, 
plaintiff held entitled to recover amount deposited. 
See Ibid, S. 145. AIR 1951 Pat 602 (DB). 

-O. 21, R. 89—Deposit under — Recoverability by 

suit —Sale of property of surety for claimant to 
attached property on disallowance of claim and pend¬ 
ing sirt to set aside claim order—Application and de¬ 
posit by claimant to set aside sale—Sale set aside and 
money paid out — Subsequent decree in suit setting 
aside claim order—Effect — Claim to recover amount 
deposited for setting aside sale—Maintainability. See 
Contract Act, S. 72. 30 Pat 784 : AIR 1951 Pat 602 
(DB). 

-O. 21, R. S9—Duty of Court — Deposit— With¬ 
drawal of auction money from Court—Practice. 

Prudence requires that auction monies should never 
be allowed to be withdrawn from the Court until the 
auction sale is confirmed or any application challeng¬ 
ing its validity is disposed of. Otherwise, very* consi¬ 
derable inconvenience might be caused to auction- 
purchasers who do not hanpen to be the decree- 
holders. AIR 1953 Yin Pra 12 (14) (Pt C) (Pr 12). 

ORDER 21, RULE 90 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 90) 

1 . Scope and applicability, 

2. Any person whose interests are affected by the 

sale. 

3. Grounds on which a sa’e can be set aside. 

(a) Material irregularity in publishing or con¬ 
ducting the sale. 

(b) Omission to attach property. 

(c) Omission to issue notice. 

(cl) Irregularities in publishing the sale. 

(i) Misdescription of property. 

(ii) Omission or mis-statement of the value 

of the property. 

(iii) Omission or mis-statement of the encum¬ 
brances over the property. 

(iv) Omission to beat drum. 

4. Irregularities in conducting the sale. 

(a) Omission to hold sale at stated time and 
place, 

(b) Sale of property in one lot though adver¬ 
tised for sale in separate lots. 

(c) Irregularities regarding the order of the 
sale of lots. 

(d) Sale after an order of stay of execution. 

(e) Omission to make the legal representatives 
of the deceased judgment-debtor or 
decree-holder parties to sale proceedings. 

(f) Non-representation of minor. 
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(g) Other instances of material irregularity. 

5. Fraud in publishing and conducting the sale. 

6. Substantial injury—Proviso. 

7. Waiver of irregularity and estoppel. 

8. Bona fide purchaser for value without notice. 

9. Setting aside sale on grounds not taken in the 

application. 

10. Setting aside sale in part only. 

11. Suit to set aside sale. 

12. Joinder of claims under S. 47. 

13. Necessary parties. 

See also Ibid, O. 21, R. 92, Note 2. 

14. Applicability of Order 9 to applications under 

this rule. 

15. High Court amendments. 

16. Appeal. 

17. Revision and Review. 


tore he can waive the right conferred on him under 
that section. If that be the legal position O. 21, R 90 
is immediately attracted. I L R 35 Cal 01 (FB) and 
(1541) 9 Dowl 487 and AIR 1947 P C 197 and AIR 
1954 Cal 492 and A \ R 1942 Pat 238, Rel. on.- A F 
O. O. No. 84 and 83 of 1953. D/- 23-11-1954 (Cal) 
Reversed, Dhirendra Nath Gorai v. Sudhir Chandra 
Ghosh, (1964) 1 S C W P 524 « (1965) ISCl 21 9 • 

(1994) 6 S C R 1001 : A I R 1964 S C 1600 (1,903' 
1304. 1305) (Prs 6, 7, S). tW0J ' 


—O. 21 R. 90 - Applicability — Setting aside sale 
alter confirmation—Power of Court—Order 21, R 90 

applies only if there is a valid sale. See Ibid O PI 
R. 89. AIR 1957 Ail 558. 


u 


21, Rr. 90, 89 - Scope — Application to set 

aside sale under O. 21, Rr 89, 90—Failure to deposit 
lull amount—Does not debar judgment-debtor of his 
rights under O. 21, R 90 to set aside sale. See Ibid 
O. 21, R. 89. AIR 1958 Assam 19.: ’ 


IS. Limitation. 

See also Ibid, Note 5. 

1. Scope and applicability. 

• O. 21, R. 90 — Bengal Money-Lenders Act (X 
of 1940), S. 35—Non -compliance with S. 35 does not 
render sale a nullity —Judgment*debtor although 
receiving notice oi proclamation not attending at 
drawing up of proclamation and also not taking 
objection to non observance of the section — Sale is 
not liable to be set aside. 

W here a judgment-debtor who received the notice 
of the proclamation, did not attend at the drawing up 
of tlie proclamation _or did not object to the non. 
compliance with S. 3 d of the Bengal Money-Lenders 
Act and by non-observance of the provisions of that 
section no substantial injury was caused to the judg¬ 
ment-debtor, the sale is not liable to be set aside in an 
application under O. 21, R. 90. 50 Cal W N 206 and 
AIR 1980 Cal 138, Rel. on ; AIR 1945 Cal 01, Disting. 

Section 35 of the Act is a provision relating to the 
contents of the sale proclamation and its elfect is to 
amend or supplement O. 21, R. 00(2)(a) which directs 
the Court to specify in the sale proclamation “the 
property to be sold". Any objection regarding non- 
compliance with S. 35 in specifying the property to 
Be sold is a defect in the sale proclamation within 
the meaning of the second proviso to O. 21, R. 90. It 
follows that an objection that the sale proclamation 
did not conform to S. 3o. Bengal Money-Lenders Act 
cannot avail a judgment-debtor in an application 
under O. 21, R. 90, Civil P. C., if he was present at 
the drawing up of the sale proclamation and did not 
raise any such objection at the time nor can it avail a 
judgment-debtor who after receiving notice did not 
attend at the drawing up of the sale proclamation 

U h not correct to say that the sale held in contra¬ 
vention of the provisions of S. 35 of the Act was a 
nullity and therefore no question of setting aside the 
sale within the meaning of O. 21, R. 90, Civil P. C., 
you arise. The safest rule to determine what is an 
.rregulanty and what is nullity is to sse whether the 
party can waive the objection; if he can waive it, it 
amounts to an irregularity; if he cannot it is a nullity. 
A waiver is an intentional relinquishment of a known 
light hut obviously an objection to jurisdiction can- 
not be waived for consent cannot give a Court juris¬ 
diction where there is none. Where such jurisdiction 
is not wanting a directory provision can be waited 
But a mandatory provision can only be waived if it is 
not conceived in the public interest but in the interest 
m the party that waives it. Even if it is assumed that 

ie provision in S. 35 is mandatory, on a true con¬ 
struction of that section, it is clear that it is intended 
only tor the benefit of the judgment-debtor arul there- 


O. 21, R. 90 —Want of jurisdiction —Plea as to. 
There is nothing inlaw to prevent the juderment- 
debtor from raising also the objection, that the exe¬ 
cuting Court had no jurisdiction at all to execute the 
decree in his application under O. 21, R. 90 although 
that objection would be outside the scope of th°it 
Rule and could not also be treated as coming within 
the scope of S. 47 because that section comes into 

play only when the executing Court has jurisdiction 
to execute the decree. 

If a defendant or a judgment-debtor raises any 
objection to the jurisdiction of the Court, the Court 
has not only the power but is under obligation to 
decide that matter. The mere fact that the objection 

n a a, P "R qo ° r included f ia ‘he application under 

O. 21, R. 90 is no reason for the Court to decline to 
determine it and even though the objection as to the 
want oi jurisdiction is neither covered bv O 21 H on 

nor by S. 47 it is still an objection that the Court has 
to determine. a 

It is immaterial if a third party auction-purchaser 
was affected by the determination of the question 
relating to the jurisdiction of the Court, t I r 1 ^; 
Assam 12 (15, 16) (Pt B) (Prs 6, 7, 8) (DB). 

9‘ ? r - ant ' 64 ~ Objection as to liability 

?h| le r°k der for sale-Objection that property not 
liable to be sold in application to set aside sale- 
Competency. 

Where an order for sale of the nronpr^ 

O 21 R. 04 Civil P.C.,was passed and^pe^ 
-sold, the order ordering sale becomes final and an 
objection that certain proparty was not liable to be 
sold cannot be allowed in execution proceedings 
under O. 21, R. 90. 1959 Nag L / (Notes) 80. 8 ’ 

—Vokl saie!^" 9 °' 92 (3 )-Applicability-Bar of suit 

Where a mortgage decree directs the sale of mort¬ 
gaged property measuring 8 gunthas but the execut 
ing Court sells property measuring 16 cunthns Vh 

n an^ Wllh ° Ut » uri .'' diction and a uullitf. Order 2^ 
h' qo , d oi eS , I,ot , appl >' t0 s , uch sa 'es and consequently’ 

C92 (3) also has no appheation. A suit for hosTe/ 
sion of 8 gunthas sold in excess is not thp^of 
barred by O. 21, R. 92 (3). 41 Cal 590 (PC) e ’ 

5£Bom L R 358 : A I R 1950 Bom sU (Ss^B) 

“ O- 21, Rr. 90, 91—Applicability —Conspi.s 

decree - Judgment-debtor agreeing to n! , , 6 ! 

amount out of sale proceeds of hfs shareL fe CrCtal 
able property which was to be void U* 0 1 In ]roov- 

tioneers by public auction—Sale held bv auc ' 

pursuant to consent decree is not a sale i„ even, 
of decree nor is it sale by Court - It is I sX • T ‘°n 

respects by private treaty later incorporated h/co^i 
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sent decree—Application by auction-purchaser to set 
aside sale on ground that judgment-debtor had no 
saleable interest — Provisions of Civil P. C., do not 
apply and O. 21, R. 91 is not attracted. (’61) 65 Cal 
W N 8S1. 

-O. 21, R. 90—Applicability — Previous applica¬ 
tion under R. 89 — Failure to take grounds of attack 
under R. 90 — Subsequent application under R. 90 if 
barred. See Ibid, O. 21, R. 89. A I R 1954 Cal 202. 

-O. 21, R* 90 — Scope — Objection under S. 60 is 

outside scope of O. 21, Rr. 90 to 92. See Ibid, S. 47. 
1955 NUC (Madh B) 3700. 

—O. 21, R* 90 — Private sales at the direction of 
Court—Power of Court in upholding or setting aside 
such sales. See Ibid, O. 21, R. 89. 1963 Jab L j 52. 

-O. 21, R. 90—Sale not in execution of a decree — 

Procedure—Sale cannot be set aside under O. 21. See 
Ibid, O. 21, R. 89. 1961 MPLJ (Notes) 66. 

_O. 21, Rr. 90, 91-A (Bombay) S. 68, Sch. 3, 

Para. 2—Execution transferred to Collector—Appli¬ 
cation to set aside sale under R. 90 lies in executing 
Court only and the Collector to whom an applica¬ 
tion is made is merely to transfer it to the civil 
Court for decision — Bombay Rules under S. 68 — 
Bombay Civil Manual (1950) Edo.* Vol. 1 Chap. 2 
Rr. 15, 16. 

Primarily an application under Rr. 89, 90 or 91 
must be made to the civil Court and by virtue of 

R. 91-A framed by the High Court of Bombay, if an 
application with or without deposit, as the case may 
be, is made to the Collector, the latter shall transfer 
it to the executing Court which transferred the decree 
to him for execution, implying thereby that the 
Collector cannot confirm the sale until the applica¬ 
tion made to him or the civil Court has been disposed 
of by the latter according to law. The effect of the 
provisions would be that even if the Collector con¬ 
firms a sale in ignorance of the pendency of an appli¬ 
cation before the Court made under Rr. 89, 90 or 91, 
such a confirmation would not be valid in law, as his 
jurisdiction to confirm the sale arises only after such 
application has been disposed of by the executing 

Court. 

According to the rules framed bv the former Gov¬ 
ernment of Bombay and the Bombay High Court, it 
is the executing Court alone which has jurisdiction to 
deal with ana decide an application made under 
O. 21, R. 90 and even if an application is made to the 
Collector, his duty is merely to transfer it to the 
civil Court for decision. That power vests exclusively 
in the executing Court. 

The rules framed by the Bombay Government under 

S. 68 (Civil Manual (Bom.) 1950 Edn. Vol. 1, Chap. 2, 
Rr. 15, 16) do not confer upon Collector all the 
powers of the civil Court in regard to execution of 
decrees transferred to him. 

In substance, neither the provisions contained in 
Third Schedule of the Code nor the powers conferred 
on the executing officers by the Rules framed by the 
Government under S. 70 of the Code empower the 
Collector to enquire into the application made for 
setting aside a sale; his duty is merely to transfer the 
same to the civil Court. This position is further 
emphasised by R. 91-A of O. 21, framed by the High 
Court of Bombay in exercise of its powers under 

S. 122 of the Code. 

There is nothing in any of these provisions which 
empowers him to enquire into an application made 
for setting aside the sale. The jurisdiction to enquire 
into such an application made under Rr. 89, 90 or 91, 
is exclusively vested in the civil Court. 

There is nothing either in the provisions of the 
Code or of the rules made by the former Government 


of the Bombay State under S. 70 of the Code or by 
the High Court of Bombay under S. 122 of the Code, 
which takes away the power of the executing Court 
or affects its jurisdiction to entertain, deal with and 
dispose of the applications according to laws. 37 Mys 
L J 129, Expl. and Dist.; A I R 1925 All 146 and 
A I R 1937 All 407 and AIR 1933 Bom 369, Dist. 
I L R 11 Bom 478 and I L R 15 Bom 322 and I L R 
15 Bom 694 and I L R 23 Bom 531 and I L R 31 Bom 
207 and A I R 1921 Bom 209 (1) and A I R 1929 Bom 
189 and AIR 1938 Bom 209, Rel. on. 40 Mys L T 
1072 : A I R 1963 :Mys 179 (181, 183, 184, 185, 
186) (Prs 5, 6, 7, 8, 9) (DB). 

“ O. 21, R. 90—Applicability—Setting aside execu¬ 
tion sale — Application by judgment-debtor—Allega¬ 
tion of fraud by decree-holder in conduct of sale by 
suppression of notices and processes — Application 
falls under O. 21, R. 90 and not under S. 47—Burden 
of proof. See Ibid, S. 47. (1963) 1 Mys L J 448. . 

——O. 21, R. 90—Scope — If exhaustive — Separate 
suit to establish title — If barred — (Limitation Act 
(1908), Art. 181). 

It is true that even in cases where the sale is void, 
remedy by way of an application under O. 21, R. 90 
read with Art. 181 of the Limitation Act has been 
held to be available to a judgment-debtor but that 
does not mean that if the judgment-debtor fails to 
avail himself of that summary procedure within that 
period of limitation then it is no more open to him to- 
establish his title by way of suit or to defend the 
same in case it is attacked on the ground that it has 
been extinguished. I L R 36 Pat 1027 : A I R 1959 
Pat 89 (100) (Pt K) (Pr 25) (DB). 

-O. 21, R. 90—Scope and applicability — Setting 

aside sale on ground of fraud in obtaining decree — 
Rule does not apply. See Ibid, O. 21, R. 92 (3). 
(S) A I R 1955 Pat 66. 

-O. 21, R. 90 — Scope — Application to set aside 

execution sale held without jurisdiction. See Limita¬ 
tion Act (1908), Art. 181. A I R 1954 Pat 429 (DB). 


-O. 21, R. 90—Execution sale confirmed—Appli¬ 
cation for setting aside—Whether lies. 

Where an execution sale becomes absolute it cannot 
he reversed merely because there were certain glaring 
irregularities in the conduct of the sale or with 
regard to the deposit of the purchase money as 
contemplated bv O. 21, R. 84, Civil P. C. After the 
sale had been confirmed : the executing Court ceases to 
exercise jurisdiction in the application and the title 
with regard to the property sold passes on to the 
auction purchaser. AIR 1951 Pepsu 163 (164) (Pt B) 
(Pr 1). 

-O. 21, Rr. 90 and 92 — Scope — Commission — 

Right to—Sale set aside for material irregularity—No 
sale commission is payable to auctioneer (Punjab 
High Court Rules and Orders, Vol. 1 Chapter 12-L, 
para. 22). A I R 1955 NUC (Punj) 4933. 

-O. 21. R. 90—Proceedings under Rr. 60 and 90 — 

Both rules must be so read as not to destroy’ each 
other— Applicability of rule of res judicata—* allure 
to raise objection in application under O. 21, H. on 
Failure cannot operate as bar from raising them in 
proceedings under O. 21, R. 90. See Ibid, O. 21, 
R. 60. AIR 1965 Raj 42 (DB). 


2. Any person whose interests are affected 

by the sale. 

-O. 21, R. 90 — Expression •• whose interests are 

affected by the sale’ - Scope - Monthly tenant not 

covered. 

In Rr. 89 and 90 the Legislature has used a very- 
wide phraseology which entitles any person holdin 
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an interest in the property sold to file an .objection. 
Although a lessee other than a monthly tenant or a 
mortgagee may have such an interest, the monthly 
tenant cannot have such an interest because he has 
only a right to remain in occupation of the property 
as long as the tenancy lasts. His position is therefore 
not such as can be covered by R. 90 entitling him to 
file an objection, questioning the validity of a sale on 
the ground of irregularity or fraud. AIR 1928 Mad 
1191 and AIR 1924 Mad 723, Rel. on. AIR 1963 All 
445 (Pt A) (Pr 4). 

- 0.21, R. 90—-'Person whose interests are affected 

by a sale’—‘Interests’ meaning of—Auction-sale in 
favour of prior mortgagee — Right of subsequent 
mortgagee to redeem prior mortgagee is not affected 
—Subsequent mortgagee cannot apply under O. 21, 
R. 90. 

Order 21, R. 90 gives the right to a person whose 
interests are affected by the sale, to apply under O. 21, 
R. 90. But before a person can apply under O, 21, 
R. 90, the sale must affect the interest which he 
claims in the property which has been auctioned 
and not any interest which has no connection with 
the property in question. A subsequent mortgagee 
has interest in the mortgaged property which gives 
him a right to redeem the prior mortgagee. The sale 
of the property in execution of a decree for the prior 
mortgage without impleading the subsequent mort¬ 
gagee as a party to the suit, cannot affect the right of 
the subsequent mortgagee to redeem him. The sub¬ 
sequent mortgagee cannot .'-apply under O. 21, R. 90. 
I L R (1962) 14 Assam 179]: AIR 1962 Assam 60 (61) 
(Pt 4) (DB). 

-O. 21, R. 90 — 'Any person whose interests are 

affected by sale’-—Meaning of —Property of com¬ 
pany sold in execution —Share-holder’s right to 
apply for setting aside sale. 

However wide may be the meaning of the expres¬ 
sion ‘any person whose interests are affected by the 
sale’ such person must have an existing or present 
interest which is affected by the sale of the property. 
The existing or the present interest must be in the 
property which is sold. 

A share-holder has got no interest in the assets or 
property of the company though he has undoubtedly 
a right to participate in the profits if and when the 
company decides to divide them. Hence where the 
property of a company is sold in execution of a 
money decree, a shareholder of the company has no 
locus standi to apply under O. 21, R. 90. (S) AIR 
1955 Mad 480 s AIR 1955 S C 74, Foil. ; A I R 
1951 S C 41 and 8 T C 704, Rel. on. 62 Cal W N 
132 : I L R (1959) 1 Cal 292 : AIR 1958 Cal 543 
(544) (Prs 13, 15, 17) (DB). 

-O. 21, R. 90 — “Persons whose interests are 

affected” —Interest how affected must be shown. 

An applicant making an application to set aside the 
sale under O. 21, R. 90 has to show that his interests 
in the property sold are affected by the sale ; for if he 
has no interest in the property which can be affected, 
his application becomes incompetent. Thus an 
assignee of mortgage rights in the property sold must 
prove the assignment in order to show that his interest 
in the property is affected by the sale. AIR 1953 
Kutch 23 (23, 24) (Prs 4,6). 

• -O. 21, R. 90 — Interim Receiver — Powers of 

—Sale in execution of the decree against insolvent — 
Interim Receiver directed by Court to take possession 
of insolvent debtor’s property— He can apply under 
O. 21, R. 90, Civil P. C., to set aside sale — See Pro¬ 
vincial Insolvency Act (1920), S. 29. * ) U 1963 Mad 
156 (FB). 

* O. 21, Rr,90, S9—Rule 90 is wider than R. 89 


—Person whose interest is affected is entitled to apply 
under R. 90—See Ibid, O. 21, R. 89. AIR 1963 Mad 
156 (FB). 

-Cb 21 j R. 90 and O. 32 (General) — Application 

to set aside sale of minor's property — Person, not 
guardian of minor—Right to apply. 

A person who is not a natural guardian or a lawful 
guardian appointed by the Court or a guardian-ad- 
litem in the suit, cannot file an application under 
O. 21, R. 90, on behalf of the minor to set aside the 
sale of the minor’s property. A I R 1930 Nag 185, 
Disting. 72 Mad L W 445 : 1959 Mad W N 411 : 
AIR 1959 Mad 429 (430) (Pr 2) (DB). 

" O. 21, R. 90 — Right to apply — ‘Person whose 
interests are affected by the sale’—Another decree- 
holder of same judgment-debtor—Right of. 

The words ‘any person whose interests are affected 
by the sale* in O. 21, R. 90 of the Code of Civil Pro¬ 
cedure are no doubt very wide and by a process o f 
literal interpretation it might be held to include not 
only other decree-holders of a judgment-debtor whose 
property has been sold in execution of a decree but 
also his ordinary creditors and even prospective 
claimants. But this wide construction is not contem¬ 
plated by the Legislature. In order to entitle a person 
to apply under O. 21, R. 90 of the Civil P. C.'to set 
aside a sale the interests which are alleged to be 
affected by the sale should be interests which are 
directly and immediately likely to be affected by the 
sale and not interests which may hypothetically and 
remotely be affected. A I R 1939 Mad 250 (FE) and 
AIR 1943 Mad 199, Foil. 

It will be doing violence to the principle underly¬ 
ing the rule to hold that the Legislature gave the 
rights to apply under the rule to every creditor, if 
only there was a possibility of his not getting the 
full amount of his decree out of the debtor. Hence a 
mere decree-holder of a judgment-debtor cannot apnlv 
under O. 21, R. 90, Civil P. C. to set aside a sale of 
the property of his judgment-debtor in execution of a 
decree obtained by some one else. AIR 1933 p a t 
445, Dissented. (1958) 2 M L J 461 : 1958 Mad W N 
553 : 71 Mad L W 653 : ILR (1959) Mad 145 • atr 
1959 Mad 76 (76, 77) (Prs 1, 2) (DB). 

;-O. 21, R. 90—Construction — Any person whose 

interests are affected by the sale —Property of Com¬ 
pany sold in execution—Share-holder lhas no locus 
standi to apply under O. 21, R. 90— Companies Act 
(1913), S. 153-C (1). 

Where the property of a company is sold in execu¬ 
tion, a share-holder of the company, alleging that the 
property ol the company has been sold at an uncon¬ 
scionably low price as a result of collusion between 
the auction purchaser and the managing director of 
the company, has no locus standi to apply under 
O. 21, R. 90, to set aside the execution sale AIR 
1951 SC 41, Rel. on. 

Where the share-holder alleges that the managing 
director has perpetrated a fraud on the Company in 
collusion with the auction-purchaser, in respect of 
such a conduct he has a specific remedy provided 
under S. 153-C, Companies Act. 68 Mad L YV 330 • 

25 Com Cas 161 : (1955) 2 Mad L J 99 i 1955 Mar? 

YV N 289 : ILR (1950) Mad 49 : (S) A I R 1955 Mad 
486 (488, 489) (Pt A) (Prs 5, 6) (DB). 

•-O. 21, R. 90 — *‘YVhose interests are affected 

by the sale”—Scope — Private sale of property bv 
judgment-debtor — Subsequent sale of same in exe. 
cution of decree — Judgment-debtor can annlJ 
under R. 90. p y 

The words "whose interests are affected bv the 
sale” are meant to denote not only persons who’have 
an interest in the property but also others. The use 
of the plural ‘interests’ also denotes comprehensively 
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that persons besides owners and having rights in the 
property, who are subject to disadvantage, loss or risk 
on account of the sale, can invoke the benefit of the 
rule. Hence a judgment-debtor who has convevei 
the property by executing a sale deed in favour of a 
third person can apply under O. 21, R. 90 for can¬ 
cellation of a sale of the same subsequently held in 
execution of a decree 29 Mys CCR 174, Overruled. 
45 Mys HCR 295, Approved; A I R 1932 All 2: A I R 
1939 Mad 250}; AIR 1939 Cal 140 ; 1933 All 54 : 1931 
Pat 21, and 1933 Pat 435, Foil., Chikkiah Setty v. 
Aswathanarayana Rao. A I R 1952 Mys 63 (64 r 65) 
(Prs 5, 7) (FB). 

-O. 21, R. 90 —Property in name of father sold in 

execution of money decree passed against him — 
Father, who constituted joint familv with his sons, 
Possessing independent source of income — Joint 
family owning small agricultural land and members 
of the family maintained upon its income—No pre¬ 
sumption arises in the circumstances that the property 
held by father was the joint family property —Burden 
lies on the sons claiming it as joint family property 
of proving their claim — Court finding that joint 
family nucleus was not sufficient to buy any'additional 
property and therefore the property was the self- 
acquired property of father-Held, that the sons had 
no interest in such property and hence they were not 
entitled to challenge the sale under O. 21, R. 90 : 
A I R 1934 S C 379 and A I R 1959 S C 900, Re. on ; 
AIR 1921 P C 35, Disting. AIR 1964 Pat 290 (291) 
(Pr 3). 

-O. 21, R. 90—Defaulting auction purchaser is a 

person whose interests are affected by second sale— 
He can apply to set aside second sale. 

The defaulting auction-purchaser who had already 
become liable to make good the deficit can challenge 
the second sale by filing an application under O. 21, 
R. 90, Civil P« C. He is clearly a party whose 
interests are affected by the sale, as he has already 
incurred a liability under O. 21, R. 71 to make good 
the deficit and he has therefore interest in seeing that 
proper procedure is followed so that a fair price is 
obtained at the resale. 8 Sau L R 434. 

3. Grounds on which a sale can be set 
aside. 

(a) Material irregularity in publishing or con¬ 

ducting the sale. 

(b) Omission to attach property and irregula¬ 
rity in attaching property before sale. 

(c) Omission to issue notice. 

(d) Irregularities in publishing the sale— 

(i) Misdescription of property. 

(ii) Omission or mis-statement of the value 

of the property. 

(iii) Omission or mis-statement of the en¬ 

cumbrances over the property. 

(iv) Omission to beat drum. 

3* Grounds on which a sale can be set 

aside. 

-O. 21, R. 90—Irregularity — Ground for setting 

aside sale—Inadequacy of price. 

Mere inadequacy of price is not a good ground for 
setting aside an execution sale. 1951 All W R (Rev) 
44 : 1951 R D 5. 

-O. 21, R. 90 and Proviso — Material-irregularity 

per se will not invalidate sale—Inadequacy of price 
proprio vigore would not result in avoiding sale* 

Material irregularities per se will not invalidate a 
sale. Such irregularities will have the effect of avoid¬ 
ing the sale only if the connection is established 
between them and the inadequacy of price realised 


at the sale. Inadequacy of price proprio vigore would 
not result in avoiding the sales. If the inadequacy of 
price is the result of factors other than the material 
irregularities complained of, the proviso to R. 90 
cannot come into operation. (1965) 1 Andh L T 175 • 
(1965) I Andh W R 194 : AIR 1965 Andh Pra 334 
(337) (Pt D) (Prs 20,21) (DB). 

“ O. 21, R. 90 — Mandatory provisions of publica¬ 
tion of sale not complied with — Sale held void — 
. latter comes within purview of S. 47 and not under 
O. 21, R. 90. See Ibid, S. 47; AIR 1965 Andh Pra 215. 

O. 21. R 90—Sale of land of surety of Govern¬ 
ment contractor for realisation of amount due from 
contractor Sale isubsequentlv confirmed — After 
confirmation contractor found not ‘defaulter* within 
meaning of S. 113 of Hyderabad'Act (8 of 1317 F)— 
Held according to S. 116 (c) of that Act land of 
defaulter only could be sold and surety’s liability 
being co-extensive with that of principal debtor, sale 
was without jurisdiction — Sale, being void, could 
not be validated by confirmation — Sale therefore, 
could be set aside even after confirmation — See 
Hyderabad Land Revenue Act (Hyd. 8 of 1317), 
S. 110 (c). (1965) 2 Andh L T 387. 

—°* ^ — Applicability—Attachment before 

judgment Judgment-debtor selling property—Pur¬ 
chaser challenging execution sale on ground of fraud 
of decree-holder — Limitation for setting aside sale. 
See Ibid, S. 47. AIR 1957 Andh Pra 38. 

O. 21, R. 90 — Execution sale — Setting aside- 
inadequacy of price — Independent suit no remedy. 

Mere inadequacy of price without proof of material 
irregularity in publishing and conducting the sale is 
no ground for setting aside the sale in execution and 
even when both exist the remedy is under O. 21, 
R. 90 only and not by independent suit. 1960 Ker 

L T 1032 ; AIR 1961 ,Ker 172 (174) (Pt D) (Pr 13) 
(DB). 

-O. 21, R. 90 — Grounds for setting aside sale— 

Fraud and inadequacy of price—Sufficiency.; 

In a court-sale w'hich is subject to certain risks a 
reasonable margin has to be allowed in the price 
fetched at the auction. Such a sale can be avoided 
only if there is reliable and acceptable evidence to 
show that the sale was for a grossly inadequate price 
resulting in substantial injury to the debtor and that 
the sale is vitiated by fraud and material irregularity. 
Where no such defects have been made out in respect 
of the court-sale but on the other hand the circum¬ 
stances under which the auction was conducted go 
to show that a proper and reasonable price was 
fetched at the auction it cannot be set aside for any 
of the grounds contemplated by O. 21, R. 90, C. P. 
Code. 1959 Ker L J 994 : 1959 Ker L R 823 : 1959 
Ker LT 917. 

-O. 21, R. 90 — ApplicabilityGrounds on which 

a sale may be set aside, stated. AIR 1955 N U C (Raj) 
4631. 

3 (a). Material irregularity in publishing 
or conducting the sale. 

-O. 21, R. 90 — Irregularity—Copy of order must 

be affixed on conspicuous part of Court house after 
other modes of proclamation—Failure is irregularity 
— Prejudice to judgment debtor. See Ibid, O. 21, 

R. 07. AIR 1955 NUC (All) 2667 (DB). 

-0.21, R. 90—Scope-Order for sale in a money 

decree procured by fraudulent misrepresentation — 
Whether would amount to a mere irregularity in 
the publication or conduct of sale — S. 47 of the 
Code -Applicability. 

Where the order for sale was procured by fraudu¬ 
lent misrepresentation, that would not amount to a 
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a mere irregularity in the publication or conduct of 
the sale so as to come within O. 21, R. 90, C. P. Code 
<5 of 1908)* If an execution sale is challenged as an 
illegal one the judgment-debtor has a right to chal¬ 
lenge the same under S. 47 of the Code, if the condi¬ 
tion of that section has been satisfied. If there is no 
legal sale, the matter would concern primarily the 
judgment-debtor and the decree-holder and therefore 
an application under S. 47 will lie. The circumstance 
that a third party becomes a purchaser in such a sale 
in execution of money decree will not, for that reason, 

prevent the application of that section, when the sale 
itself had not been confirmed. 

Where the allegations bring thecise both under 
S. 47 of the Code as well as under O. 21 , R. 90, it will 
be open to the Court to demand security in so far as 
that part of the petition under 0.21, R. 90 is alone 
concerned-, but it cannot demand such security for 
the other part of the petition. (1963) 1 Mad L J 65 : 
76 Mad L VV 196 : 1963 Mad W N 287 : AIR 1963 
Mad 201 (201. 202) (Pt A) (Pr 1).: 

“ 5 ?* ^0—Irregularity in the conduct of sale. 

Ibid, O. 21, R. 09. AIR 1955 N U C (Mad) 2122 
(DB)* 

—“O. 21, R. 90—ludgment-debtor’s property sold at 
price lower than price specified in proclamation — 
Contravention of mandatory provision of S. 15, Orissa 
Money-Lenders Act (3 of 1939), S. 15 though manda¬ 
tory section is intended for benefit of judgment- 
debtor and not to safeguard public interest — Judg¬ 
ment-debtor can waive right conferred by S. 15- 
Execution Court possessing inherent jurisdiction to 
sell property Judgment-debtor waiving his rights 
under S. 15 Sale would not be nullity but affec f ed 
by material irregularity - O. 21, R. 90, Civil P. C., is 
attracted. See Debt Laws—Orissa Money-Lenders Act 
(3 of 1939), S. 15. (’65) 31 Cut L T 1018. 

Material irregularity in publishing 
sale—Effect. See Ibid, O. 21, R. 60. AIR 1954 Sau 11 . 

3 (b), Omission to attach property. 

?^~^ rre g u l ar i f y—Sale without attach¬ 
ment. See Ibid, S. 51. AIR 1955 NUC (Mad) 3206. 

3 (c). Omission to issue notice. 

21 » R-90—Non-compliance with 0.21, R. 00 
whether is illegality or irregularity—Limitation- 

a of time ‘ See Ibid ’ °- 2l > R. 60. 

19o9 Andh L T 436. 

——O. 21, R. 90— Grounds for setting aside sale — 
Non-service of.notice under R. 66 -Omission to hold 
sale at stated time-Material irregularity — (Limita- 

tion Act (1908), Aits. 166 and 181 ). 

ce /'. h ® Judgment-debtor brought an application for 
k 11"8 aside the sale four months after the sale was 

iq T ., e iP pll ?? tl0n . was ma de under O. 21, R. 90 
i if' 4 J- The allegations made were that the decree- 
holder although he knew that the Judgment-debtor 
"-Vfd.ngat N took out notice of the execution to 

the d£e e « S a k E t n - < ! lhat the , saIe did not take place on 
Thp In » p VhlC .V t .'T a l pu,, . lished U would take place, 
to ai d? 0 oa l U ^ 1 dd ', ha , tthe sec0nd defp et amounted 

oi ,he s *" 

Held, that both the irregularities alleged in the 
application came within the purview of O. 21, R. 90 
and therefore the application was barred bv limit,a- 

\Tu “nf e fk Art ' 16 ? ° f th ,° l- , 'mitution Act unless the 
An» fn U hecaSe br0, r ’« ht it within in S. 18 of that 
LT-ISO *" 6 PUrD ° Se ° f savi " B limitation. 1938 Andh 

R 90 7 N . on -. s ervice of notice under 0.21, 

' ”: regular,t y ln Publishing and conducting 

tVol. 3.] Fe.D. 7 . 
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lsf fFB) Ib ' d ' °’ 21, R ' 04, AIR 1937 Andh Pra 

— 0.21, R. 90—Material irregularity—Non-service 

2* "rk'j 6 Sale, if 111 us I be set aside. 
See Ibid, O. 21, R. 66 (2). AIR 1959 Bom 178. 

7 kV 2 .-’ R - 90-Applicability-Setting aside sale— 

Application for on ground of non-service of notice 

Bom 27°; ’ R ’ 66 (2) - See Ibid - S - 47 - AIR 1958 

: 0< 21, R- 90— Material irregularity— Omission 

issue notice under O f 21,_R. 22-Mortgage decree- 

Execution Absence of notice to legal representatives 

of deceased Judgment.debtor —Effect-Jurisdiction of 

executing Court to sell. See Ibid, O 21 R 22 
AIR 1957 Bom 170 (DB). ' 22 ‘ 

O. 21, Rr. 90, 66 —Sale in execution within two 

years of decree— Want of notice under O. 21, R. 06_ 

Remedy of judgment-debtor is not under O. 21, R Qf) 

ii d 6 C^ arin g the sale void is maintainable. Sea 

Ibid, O. 2!, R. 22, AIR 1964 Mad 424. 

rff R ; 9 c°~r r i r ^ gU A arUy "" W ant of notice under 

?W»S®B) ' °' 21 ' R ' ee ' {S,:A,R 1535 

case Sale notice returned with endorsement of refus )i 
of judgment.debtor—Judgment debtor alleging that 
endorsement was false - Affidavit of proclss^e ver 
that he served notice as required by law not taken - 
It amounts to mere irregularity not vitiatine the siN 
See Ibid, O. 21, R. 66 . (1963) 1 Mys L J 418. 

O. 21, R. 90 and S. 47—Same plea. 

Where one of the grounds in the application for 

setting aside the sale under Order 21 , Rule 90, Civil 
Procedure Code was that no sale notice was issue 
and the application is rejected and no app°al is fil« 1 
the same ground cannot be raised in another applU 
cation under section 47. 1951 Nag L J (Notes) 159. 

— O. 21 R. 90 — Irregularity—Omission to issue 

tv n 6 -7 Power of Court to set aside order 

See Ibid. S. 151. AIR 19o4 Pat 450 (DB). 

~ IT 21, R. 90—Absence of notice—Effect See tK; I 
O. 21 , R. 22. AIR 1957 Trav-Co 153 (DB). Ib J * 

3 (d). Irregularities in publishing the sale. 

(i) Mi:discretion of propeity. 

(ii) Omission or mis-statement of tha 

value of the property. 

(iii) Omission or mis-statement of the 

encumbrances over the property. 

3 (d). Irregularities in publishing the sale. 

°- 21, B. 90 — Material irregularity—Omis<ion 

to mention date and place of sale in publication of 

sale - Irregularity in publication of sale-AppIica 
lion to set aside on ground of — Limitation-Limit/ 
tion Act (9 of 1908), Art. 181. m 

The omission to mention the date and place of the 
sale in the publication of sale would only be an 
irregularity and would not make the publication 
itself non est and render the sale void. If theomissioa 
was merely an irregularity in publishing the sale, the 
defect was a matter for enquiry on the merits in the 
application unde.r O. 21, R. 90, Civil Procedure Code 
It did not make the publication non-existent in the 
c . yc ‘ (be Ia w and the sale void so as to attract 

Si BftfsW: T 339 ■«s 75 

O. 21. R. 90—Publication of <*(-**% 

Proof. See Evidence Act (1872) S ll-W’ 57 ) 

W N 468. ' ii4 * Cl Cal 
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-O 21, R, 90 and S. 47—Failure to affix procla¬ 
mation on the property — Omission amounts to an 
illegality and not a mere irregularity — Application 
by judgment debtor to set aside sale falls under 
S. 47 and not under O. 21, R. 90—Application if it is 
filed within three years of the sale, is not barred by 
limitation—Limitation Act (1908), Art. 181. 

An application by the judgment-debtor to set aside 
a sale on the ground that there was a failure to affix 
the sale proclamation in any part of the property 
proclaimed for sale, falls under S. 47 and not under 
O. 21, R. 90 and where it has been filed within three 
years of the sale it is not barred by limitation. AIR 
1921 Mad 583 and AIR 1950 Mad 307 and AIR 1954 
Mad 1024, Rel. on. AIR 1938 Cal 099 and AIR 1942 
Cal 275 and AIR 1958 Ker 305 and 1955 Ker L T 327 
(T C), Disting. An omission to affix the proclamation 
on any of the items of properties proclaimed for sale, 
amounts to a complete absence of proclamation. 
Therefore it is not a mere irregularity in the publica¬ 
tion or conduct of the sale but it is an illegality of 
there being no publication at all. 

There'_is a distinction between an irregularity and an 
illegality and that is one of degree. An irregularity of 
so serious a nature as to render the publicity which 
afforded one main security for the fairness of public 
sales must be deemed to be an illegality. The Code 
itself gives some indication as to when a sale would 
be regarded as irregular and when illegal. Order 2L 
R. 90 itself gives sufficient indication regarding the 
scope and ambit of that provision. Rule 90 deals with 
the setting aside of a sale “on the ground of material 
irregularity or fraud in publishing or conducting it.” 
If the defect goes beyond the realm of material 
irregularity or fraud in publishing or conducting the 
sale, then it is an illegality and in that case the sale is 
void. 1964 Ker L J 35 : 1964 Ker LT 209 : AIR 1965 
Ker 99 (100, 101) (Prs 6, 7). 

-O. 21, R. 90 —Omission to issue fresh proclama¬ 
tion under O. 21, R 09 (2) — Effect. See Ibid, O. 21, 
R. 09(2). 1956 Ker L T 954. 

-O. 21, R* 90 —Omission to specify hour of sale— 

Effect. See Ibid, O. 21, R. 60. 1956 Ker L T 954. 

-O. 21, R. 90—Irregularity—Non-compliance with 

R. 67—Sale without publication is nullity—Invalidity 
of sale can be pleaded in defence to suit for posses¬ 
sion. See Ibid, O. 21, R. 07. AIR 1954 Mad 1024. 

-O. 21, Rr. 90, 92 (2) and 54 (2)—Scope—Irregu¬ 
larity in publication of sale proclamation—Effect — 
Whether illegality — Objection under O. 21, R. 90, 
disallowed—Suit to set aside sale — Maintainability. 

Where there is no publication at all or no conduct 
of the sale as published, it cannot be said to be a 
mere irregularity. It means that there was no sale 
held, as required by the provisions of the Civil P. C. 
In such cases, the sale may be held to be void. But 
in cases where there has been a publication but there 
has been some defect in the manner of publication or 
of conduct of the sale, that will be a mere irregu¬ 
larity. 

If the irregularity is a material one and if it has 
further resulted in a substantial injury, the person so 
aggrieved can get the sale set aside under O. 21, R. 90. 
When such an application is disallowed, the Court 
has to make an order confirming the sale as provided 
in sub-r. (1) of R. 92. Thereupon the sale becomes 
absolute. It is not thereafter open to file a suit for 
etting the sale set aside. Such a course is specially 
arrea under the provisions of sub-r. 'G) of R. 92 of 
O. 21 of the Civil P. C. 36 Mys L J 469 : A I R 1959 
Mys 38 (39) (Pvs 9, 10) (DB). 

-O. 21, R. 90 — Material iiregularity — Execution 

sale in contravention of R. 09 (2) — Effect. See Ibid, 
O. 21, R. 09 (2). A I R 1958 Pat 511. 


O. 21, R. 90 — Objections as to irregularity in 
publication of sale proclamation — Summary dis¬ 
missal is improper. 

Where, in an application under O. 21, R. 90, the 
judgment-debtor alleged that the sale proclamation 
was not published properly, that the sale was 
knocked down after inviting bids for a short time 
only and that the decree-holder threatened the in¬ 
tending bidders and prevented them from making 
bids for the house. 

Held, that the objections could not be disposed of 
without giving an opportunity to the parties to 
adduce evidence about them. The order of the exe¬ 
cuting Court summarily dismissing the objections 

was improper. 1963 Raj L W 99 s I L R (1963) 13 
Raj 566. 

3 (d) (i). Misdescription of property. 

-O. 21, Rr. 90, 66 — Duty of demarcating and 

determining property—Delegation of duty — Serious 
irregularity. See Ibid, 0.21, R. 00. AIR 1956 
Ajmer 33 (1). 

-O. 21, Rr. 90, 89 and 91— High Court Rules and 

Orders— Bombay High Court (Original Side) Rules, 
Rr. 460, 523-525 — Execution of mortgage decree — 
Auction sale of land — Misdescription of property in 
particulars and conditions for sale—Auction-purchaser 
purchasing property, relying on conditions and des¬ 
criptions—Right to set aside sale -Application for, is 
not maintainable under Civil P. C. — Limitation Act, 
Arts. 168 and 181 do not apply — Application lies 
under Original Side Rules of High Court — Sale can 
be set aside. See High Court Rules and Orders — 
Bombay High Court (Original Side) Rules, R. 400. 
AIR 1965 Bom 139. 

-O. 21, Rr. 90, 67, 68, 69, S. 9—Irregularity and 

illegality in sale—Distinction — Plot of land not in¬ 
duced in sale proclamation—Sale is void — Remedy 
is by way of civil suit and not by way of application 
under O. 21, R. 90. See Ibid, S. 9. A I R 1963 Pat 60. 

-O. 21, R. 90—Execution sale —Misdescription of 

property—Doctrine of falsa demonstratio non nocet 
— Applicability—(Evidence Act (1872), S. 95)—(Deed 
—Construction)—(T. P. Act (1882), S. 8). 

If there is a property existing and identifiable, 
accurately described and fully identified in the 
schedula, but in some respects it is misdescribed, it 
will be a case of misdescription, which would be 
treated as a mere irregularity, and it will not affect 
the title of the purchaser. The question really, in 
such cases, is whether the defect is of the nature of a 
misdescription of the property, or a case of non¬ 
existent property. Where, therefore, there is no doubt 
as to the identity of the property mortgaged, and the 
property sold at Court auction, it will not be a case 
of identity but of mere misdescription. 

The rule is clearly settled, that in construing a 
deed purporting to assure a property, if there be a 
description of the property sufficient to render certain 
what is intended, the addition of a wrong name, or 
of an erroneous statement as to quantity, occupancy, 
locality or an erroneous enumeration of particulars, 
will have no effect when there is a sufficient descrip¬ 
tion set forth of premises by giving the particular 
name of a close, or otherwise, the Court may reject a 
false demonstration. Where the description is made 
up of more than one part, and one part is true and 
the other false, then, if the part which is true des¬ 
cribes the subject with sufficient legal certainty, the 
untrue part will be rejected as falsa demonstratio, and 
will not vitiate the grant or devise. The doctrine ot 
falsa demonstratio non nocet is not to be connneu to 
cases where the first part of the descr ption is true 
and the latter untrue, it being immaterial in what 
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part of the description the falsa demonstratio occurs. 
If in the words of description there is a sufficiently 
certain definition of what is conveyed, inaccuracy of 
dimensions, or of plans as delineated will not vitiate 
or affect that which is there sufficiently defined. 1955 
B L J R 699 : A I R 1956 Pat 349 (353) (Ft B) (Pr 17) 
(DB). 

3 (d) (ii). Omission or mis-statement of 
the value of the property. 

-O. 21, R. 90, Proviso (Nagpur) — Irregularities 

that sale notice was not served—Inaccurate statement 
was made concerning the property—Price of the pro¬ 
perty had not been correctly stated and that sale pro¬ 
clamation was not duly published — Objection ought 
to be raised before the commencement of sale—If not 
raised in proper time sale cannot be set aside in spite 
of irregularities. 1959 Nag L J (Notes) 24. 


It is no doubt open to the Court to infer in an 
appropriate case, where the facts and circumstances 
so warrant that inadequate price is due to the under¬ 
valuation in the sale proclamation. But no hard and 
fast rule can be laid down that where there is under¬ 
valuation in the sale proclamation the Court must 
hold that the sale at an inadequate price is due to it. 
The proviso to O. 21, R. 90 lays down that a sale 
cannot be set aside unless upon the facts proved the 
Court is satisfied that the applicant has sustained 
substantial injury by reason of the irregularity. . 1964 
Raj L VV 19 : ILR (1964) 14 Raj 216 : AIR 1964 Raj 
84 (86) (Pt D) (Pr 13). 

-O. 21. R. 90—Irregularity—Omission or mis¬ 
statement of value of property is material irregularity. 
AIR 1955 NUC (Raj) 4631. 

-0.21, R. 90 — Irregularity — Mis-statement of 

value of property. 


—O. 21, R. 90 — M’s-statement of value of pro¬ 
perty in sale proclamation. 

Where the mortgagee got the property described in 
the sale proclamation as it was originally described 
in the mortgage-deed, and did not mention in the sale 
proclamation the improvements effected on the pro¬ 
perty at considerable expense, although he was aware 
of the improvements made, that would normally 
amount to a ‘material irregularity’, if not fraud, in 
publishing the sale proclamation. AIR 1956 Bom- 
147 (149) (Pt B) (Pr 8). 

-O. 21, R. 90—Proceedings to set aside execution 

sales—Mis-statement of value in sale proclamation— 
Effect of — Burden of proof. See Limitation Act 
(1908), S. 18. (’57) 100 Cal L J 167. 

““ O. 21, Rr. 90, 66 (2) — Material thing in R. 66 — 
What is — Value of property is not material thing— 
Estimate of value given in proclamation —No irregul¬ 
arity in conducting sale on ground that value was 
inadequate—See Ibid, O. 21, R. 86 (2). AIR 1964 Guj 
126. 

0.21, Rr. 90 and 66(2)(f)—Material irregularity in 
publication of sale—Discretion of Court under clause (f) 
—Extent-Disparity in valuation of property shown by 
decree-holder and judgment-debtor — Independent 
enquiry for fixing up upset price by Court not held— 
Sale can be set aside — See Ibid, O. 21, R. 66 (2) (f). 
1962 Ker L T 623. 

“ 0. 21,R. 90, O. 21, R. 66 (2) (e) (Madras) — 

Irregularities in publishing sale—Mis-stitement of 
value of property — Proclamation containing only 
valuation by decree-holder — Valuation grossly 
inadequate—Clear intention on part of decree-holder 
to conceal from bidders true valuation and dissuade 
them from bidding could be inferred—Execution 
sale liable to be set aside. Judgment of Venkatadri, J. 
in A. A. O. Nos. 109 and 278 of 1980 dated 4th May, 
1962 (Mad), Affirmed. ILR (1964) 2 Mad 28 : 77 

(p aC 8) L (DB) 676 1 AIR 1965 Mad 198 

“O. 21, R. 90 — Ill-will between judgment-debtor 
and person looking after re-execution on behalf of 
legal representative of deceased decree-holder—Notice 
of execution sale to judgment-debtor suppressed by 
deliberate contrivance—No sale proclamation by beat 
ol tom tom Property grossly undervalued — Case 
held clear for setting aside sale provided application 
was within time. ILR (1952) Mys 151 : 31 Mys L I 
4 0 • AIR 1952 Mys 47 (48, 49) (Pt A) (Pr 2) (DB). 

O. 21, R, 90 - Irregularity — Under-valuation of 
property is material irregularity. AIR 1955 N U C 
(Punj) 5982. 

“ 21, R. 90 — Under-valuation in sale procla¬ 

mation—Sale at inadequate price—Sale, when to be 
set aside. 


Deliberately realising a sum in excess of what is 
due under the decree and the showing of a ridicul¬ 
ously low value in the proclamation constitute 
irregularities. AIR 1953 Trav-Co 447 (449) Pt D) 
(Pr 7). 


3 (d) (iii). Omission or mis-statement of the 
encumbrances over the property. 

O. 21, Rr. 90 and 91 — Irregularity — Previous 
attachment not shown in sale proclamation—Sale not 
vitiated. 


On an application under O. 21, Rr. 90 and 91 of 
the C. P. Code, the trial Court held that the omission 
in the notice and the proclamation to mention that 
the property sold was previously attached was a 
material irregularity which had affected the sale, and 
set aside the sale. There was no evidence to show that 
the applicant has sustained substantial injury by 
reason of such an irregularity. 

Held, that the order setting aside the sale simply 
on the ground that there has been a material irregu¬ 
larity cannot be upheld. The irregularity complained 
of was that the previous attachment wfas not shown 
in the sale proclamation. Attachment does not mean 
any encumbrance of charge on the property so that it 
requires publication under Q. 21, R. 86 (2) (c) of the 
C. P. Code. Attachment only means that the party 
whose property is attached, is not allowed to sell the 
property. It does not create any title. Hence it was 
not necessary to notify it in the sale proclamation 
1960 M P L J (Notes) 120. 


3 (d) (iv). Omission to beat drum. 

-0.21, R. 90—Failure to proclaim by beat of 

drum —See Ibid, O. 21, R. 54 (2). 1951 Raj L W 222: 
ILR (1951) I Raj 199. 

4- Irregularities in conducting the sale. 

(a) Omission to hold sale at stated time 

and place. 

(b) Sale of property in one lot though ad¬ 

vertised for sale in separate lots. 

(c) Irregularities regarding the order of 
sale of lots. 

(d) Sale after an order of stay of execution* 

(e) Omission to make the legal representa¬ 

tives ol the deceased judgment-debtor 
or decree-holder parties to sale pro¬ 
ceedings. 

(f) Non-representation of minor. 

(g) Other instances of material irregu- 

larity. 

4. Irregularities in conducting the sale. 

7 °: 21 ; — Non “inclusion of municipal 

taxes in sale proclamation would not amount to 
material irregularity, so as to attract R. 90-Meaning 
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of ‘material irregularity’ — See Ibid, 0. 21, R. 68 (2). 
AIR 1965 Andh-Pra 334. 

* 0. 21, R. .90 — Irregularity — Sale held before 

expiration of 30 days — See Ibid, O. 21, R. 08. A I R 
1954 Nag 240. 

-O. 21, R. 90—Objection under — Irregularity or 

illegality must be on tbe part of officers conducting 
sale. 

The objection alleging that the decree holder 
threatened intending bidders and dissuaded them 
from offering bids is not of a nature falling under 
O. 21, Rule 90 as it does not involve any irregularity 
or illegality on Tie part of the officers conducting the 
sale. ILR 23 Mad 227, Relied on. 1963 Raj L W 99 : 
ILR (1963) 13 Raj 566- 

4 (a). Omission to hold sale at stated time 

and place. 

—O. 21, R 90 — Material irregularity — Adjourn¬ 
ment of sale after expiry of date fixed — Fresh date 
fixed after expiry of original date—Sale held on such 
new date—Validity - See Ibid, O. 21, R. 69. AIR 1961 
All 19S. 

-O. 21, R. 90—Matetial irregularity — Change of 

venue of sale without fresh proclamation—Effect. 

Where the place for holding the sale mentioned in 
the sale proclamation is changed subsequently, a 
fresh sale proclamation should be issued and the 
omission to issue such proclamation is an irregularity 
which renders the sale voidable. AIR 1944 Nag 199, 
Not foil. A I R 1929 All 948 and A I R 1937 All 407 
and AIR 1933 All. 161, Rel. on. 1957 All L J 388 : 
1957 All W R (H C) 328 : AIR 1957 All 449 (450) 
(Pr 5) (DB). 

-0.21, Rr. 90 and 69—Sale adjourned without leave 

of presiding officer of Court—Sale is not nullity—It is 
at most an irregularity—See Ibid, O. 21, R. 09. (’54) 
67 Mad L W 581. 

—O. 21, Rr. 90, 69—Non-specification of hour for 
sale is material irregularity — See Ibid, O. 21, R. 09 
AIR 1961 Orissa 171. 

4 (b). Sale of property in one lot though 
advertised for sale in separate lots. 

-O. 21, R. 90-Material irregularity—Proclama¬ 
tion stating that field;; would be sold separately — 
Sale of fields in groups of 2 and 3—Effect. 

Where proclamation of sale specified that the fields 
would be auctioned separately but the sale was held 
in lots combining 2 or 3 fields in a lot, it is a material 
irregularity resulting insubstantial injury to the appli¬ 
cant and as such the sale is liable to be set aside. 
1959 M P L J (Notes) 158 (Rev.). 

_O. 21, R. 90 — Execution sale of various items of 

immovable property — Proclamation not mentioning 
whether sale would be in one lot or in separate lots — 
All items sold in one lot and fetching very low price 
—Held there was material irregularity in publication 
and conduct of sale. (1965) 1 Mys L J 232 : A I R 
1965 Mys 313 (314-315) (Pt B) (Prs 9, 11). 

4 (c). Irregularities regarding the order 

of sale of lots. 

-O. 21, R. 90—Irregularity-Execution ordered to 

proceed in certain order—It is matter of discretion— 
No interference in second appeal —(C. P. Code (1908), 
S. 100). AIR 1955 NUC (All.) 1987. 

-O. 21, R. 90 —Direction given in decree as to the 

order in which properties are to be sold — Sale in 
contravention of—Sale is vitiated by material irregu¬ 
larity— Setting aside — Time for application. See 
Limitation Act (1908), Art. 100. AIR 1958 Ker 119. 


0.21, R. 90 — Direction in decree regarding 
order of sale—Sale not in conformity with direction 
—Sale does not affect jurisdiction itself* 

« 

Where the decree directs the sale of the property, 
it is wrong to say that the sale in execution is without 
jurisdiction although such sale was tot in confor¬ 
mity with the direction in the decree regarding the 
order of the sales of the various items. The direc¬ 
tion regarding the order in which the sales are to be 
made is only a direction regarding the manner of the 
exercise of the jurisdiction to sell and does not affect 
the jurisdiction itself. AIR 1955 Trav-Co 92, Foil. 

1957 Ker L T 277 : 1957 Ker L J 373 : A I R 1957 
Ker 47 (48) (Pr 1) (DB). 

-O. 21, R. 90, O. 21, R. 66 (2) (e)-Change in the 

order of lots as notified in sale proclamation, by exe¬ 
cuting Court — To enable a sale following different 
order of lots to be set aside in appeal evidence to 
show that change has prejudicially affected J. D. is 
essential pre-requisite. A l R 1929 Mad 500, Foil. 
ILR (1964) 2 Mad 28 : 77 Mad L W 676 j AIR 1965 
Mad 198 (198) (Pt B) (Pr 1) (DB). 

-O. 21, R. 90, S. 38 — Mortgage decree passed 

against several items of property — Realisation of 
amount from any item—Right of decree-holder as to. 
See Ibid, S. 38. AIR 1959 Punj 490. 

——0.21, R. 90 — Iriegularity in order of sale of 
different items. 

It cannot be said that in putting the different items 
to auction in a wrong order the executing Court is 
modifying or varying the; terms of the decree. At 
best it could be said that in conducting the sale in 
such a manner, a serious irregularity has been com¬ 
mitted. The party prejudiced by such sale would 
be entitled to have the sale avoided. In other words, 
it would only be a voidable sale and not a void sale. 
ATR 1944 Mad 405 Diss. from. 1955 Ker L T 46 : 
A!R 1955 Trav Co 92 (97) (Pt B) (Pr 11) (DB). 

4 (d). Sale after an order of stay of 

execution. 

-O. 21, R. 90—Irregularity — Sale in execution in 

contravention of stay order — Validity. See Ibid, 

O. 41, R. 5. AIR 1955 NUC (Trav-Co) 5773. 

4 (e). Omission to make the legal represen¬ 
tatives of the deceased judgment- 
debtor or decree-holder parties 
to sale proceeding. 

-O. 21, R. 90 — Execution sale — Death of judg¬ 
ment-debtor—His legal heirs not brought on record 
—Wrong person held as representative — So far as 
legal heirs are concerned sale held in execution is 
nullity and not binding — Theory of ‘proceeling 
against estate* of judgment-debtor is not available. 

See Ibid, S. 50. AIR 1962 Ker 144. 

-O. 21, R. 90—Sale- Setting aside — Omission to 

make one of legal representatives parties to sale proceed¬ 
ings—Effect—Omission does not render sale of whole 
property void—Sale is without jurisdiction only in 
respect of share of legal representative not impleaded 
—ILR 32 Cal 290 (PC) and AIR 1931 Cal 555, Rel. 
on. 1960 Ker LT 1032; AIR 1961 Ker 172 (173) 

(Ft B) (Pr 7) (DB). 

-O. 21, Rr. 90, 91 and 92 (3)—Scope — Execution 

sale—Death of judgment debtor aftersale and be¬ 
fore confirmation —Effect on validity of sa*e. 

Where in execution of a Small Cause Court decree 
the property belonging to the judgment-debtor was 
brought to sale and the auction conducted but oetore 
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the confirmation order of sale was passed the judg¬ 
ment-debtor died: 

Held, that an order of confirmation cannot be 
made without the presence of parties who are sought 
to be affected. 

It has been established by decisions that before the 
confirmation the judgment debtor’s interest in the 
property could be attached and sold even by other 
creditors, i.e., his interest is not defeated and does 
not become vested in the auction purchaser until 
there is a confirmation order. 

The sale in this case cacnot be set aside but the 
confirmation order will be a nullity in the absence of 
the legal representatives of the judgment-debtor. ILR 
(1952) Mad 715 : 65 Mad L VV 3 66 : (1952) 1 Mad 
L I 400 : 1952 Mad W N 259 : AIR 1952 Mad 871 
(872) (Pr 1). 

*-O. 21, R. 90, S. 47—Setting aside sales in execu¬ 

tion—Suit by A for rent against B, C and D — B died 
during the suit—Legal representatives of B not subs¬ 
tituted—Decree against, B, C and D — Execution — A 
purchased property in question in auction sale — 
Sale confirmed—Application by son of B under S. 47 
and O. 21, R. 90 to set aside sale — Application under 
later provision is not maintainable. See Ibid, S. 47. 
AIR 1965 Pat 427 (FB). 

-O. 21, R. 90 — Irregularity — Execution against 

wrong legal representative. See Ibid, S. 50. AIR 
1955 NUC (Trav-Co) 2557. 


" O. 21, R, 90—Execution proceedings conducted 
bona fide against some only of legal representatives 
of deceased judgment-debtor—Sale is binding on en¬ 
tire estate of deceased. 


Where execution proceedings were conducted bona 
ode by the decree-holder with only some of the legal 
representatives of the deceased judgment debtor on 
record, the sale cannot be treated as a nullity but has 
j considered as binding upon the entire estate of 
the deceased maa—Such execution proceedings are 
binding on the true legal representatives also unless 
it is shown that the failure to bring them on record 
was due to any fraud or collusion on the part of the 
decree-holder : 25 Bom 337 (PC) and 26 T L J 1124, 
Rehom 1949 Ker L T 1 : 1950 T C L R 546 : A I R 
1950 Trav-Co 1 (2) (Pr 2) (DB). 

[Overruled in AIR 1956 Trav-Co 147 (FB).] 


*"~0. 21, R 90, O. 32, R. 3 — Decree against minor 
—Execution—Auction sale of property belonging to 
minor for grossly inadequate price due to gross negli¬ 
gence of guardian — This, however, does not affect 
auction-purchaser for value who was not a creature 
of the decree-holder — Suit to set aside sale, does not 
lie. ILR 10 All 166 (PQ and A I R 1954 Pat 36 and 
AIR 1951 All 832 and A I R 1915 Cal 203, Applied. 
AIR 1962 Pat 182 (187) (Pt E) (Pr 17) (DB). 

4 (g). Other instances of material irregularity. 

——O. 21, Rr. 90 and 72—Irregularity—Permission to 
bid Reasons not stated — No irregularity. See Ibid, 
O. 21, R. 72. AIR 1955 NUC (Ajmer) 4409. 

—O. 21, R. 90 — No application made under O. 21, 
Rr. 89 and 90 —Sale has to be confirmed under O. 21, 
R. 92 — Defective transfer certificate issued — Defect 
is only irregularity not affecting the sale in execution. 
See Ibid, S. 115. 1962 M P L J (Notes; 27. 

-O 21, Rr. 90 and 66 - Irregularity-Sale by Cen¬ 
tral Nazir during period when there was no presiding 
Judge over the Court. See Ibid, O 21, R. 66. A I R 
1955 NUC (Mad) 243S. 

O. 21, R. 90 Irregularity — Sheristadar ad¬ 
journing sale for conclusion in absence of presiding 
Judge — It is at most an irregularity. AIR 1955 
NUC (Mad) 2438. 


U. 21, K 


9u—irregularity — Confirmation of sale 
without first declaring auction purchaser as success¬ 
ful bidder and without allowing one month for 
setting a c ide sale — This is serious illegality. A I R 

1955 N U C (Mad) 2438. 

O. 21, R. 90 — Material irregularity —Notice 
issued to judgment-debtors father and soil — Notice 
served personally on son who was joint with his 
father — Son accepting both notices — If irregu¬ 
larity. See Debt Laws — Bihar Money Lenders 
(Regulation of Transactions) Act (7 of 1939), S. 13. 
AIR 1960 Pat 171. 

® O* 21, P r - 90, 66, S. 47—Fixing of instalments 
by executing Court under Bihar Money Lenders Act 
— Default in payment — Sale without fresh applica- 
tion—-Validity Debt Laws — Bihar Money Lenders 
(Regulation of Transactions) Act (7 of 1939), S. 12. 
AIR 1945 Pat 76, Overruled. See Ibid, S. 47. AIR 

1956 Pat 209 (FB). 


4 (f). Non-representation of minor. 


“7 9' 90 —Irregularity—Omission to im¬ 

plead legal representative of deceased judgment- 
debtor and non-representation of minor. 


In execution of a mortgage decree for sale against 
the members of a joint Hindu family consisting of 
lather and his two minor sons, the hypotheca was 
sold but before the confirmation of sale the father 
died and the sale was confirmed without any entry 
being made under O. 22, R. 2, that the minor sons 
were the legal representatives of the deceased judg¬ 
ment-debtor and without any fresh appointment of 
guardian of the two minor sons. 


Held, that the mere failure to make an entry tha 
the minor judgment-debtors who were already oj 
record were the legal representatives of the deceasec 
judgment-debtor was at most an irregularity an( 
would mt invalidate the sale. AIR 1952 Mad 87 
and AIR 1939 Oudh 235, Dist. 


Held, also that the absence of guardian-ad-litem for 
the minor judgment-debtors at the time of confirma¬ 
tion of sale would not make the sale invalid. AIR 
1927 Nap 198, Rel. on. (1953) 2 Mad L J 209 i 67 
Mad L W 1116 : I L R (1954) Mad 43 : 1953 Mad 
W N 468 : A I R 1953 Mad 988 (991 992) (Pt A) 
(Prs 4, 7) (DB). 


w. ajl | ii. rju 


1 o matciidi ineguiaricy ui 

sMp *— bale or two distinct plots in one auction — 
I ublication in local newspaper not given as directed 

TrX ,^ e ~ is mater ^ a ^ irregularity in conduct of sale. 
AIR 195 d NUC (Punj) 4593 (DB). 

“ O' 21, R. 90—Property sold in execution subject 
to encumbrance Default by auction purchaser — 
^econd sale free of encumbrance without prior 

sanction of Court Amounts to material irregularity 
in conduct of sale. 


Where the property was sold in execution sale 
subject to the first mortgage as mentioned in the 
sale proclamation which was a notice to the public 
and the intending buyers, on default of the purchaser 
t0 P? y *he balance of the purchase price, the Nazir 
could not on his own responsibility sell the property 
again free of the first mortgage without a fresh sale 
proclamation mentioning such fact and a prior order 
of the Court was essential. Absence of these clearly 
amount to a material irregularity in conducting the 
sale, resulting in substantial injury to the auction pur¬ 
chaser in the first sale. (‘55) 8 Sau L R 434. 


5. Fraud in publishing and conducting the sale. 

O. 21, K. 90 and S. 47— Fraud—Concealment of 

proceedings from judgment-debtors — Nature of_ 

S. 18, Limitation Act—Applicability. 
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In execution of an ex parte decree for arrears of 
rent the landholder N brought the property in dis¬ 
pute to sale under S. 251 of the Tenancy Act and 
the sale was effected. V the wife of N was the 
purchaser. Surplus sale proceeds were paid to the 
vakil for the judgment-debtors. The property was 
delivered to V on 3rd April, 1949. Within a week 
of delivery the judgment-debtors applied to set aside 

the sale alleging fraud and.concealment of the pro¬ 
ceedings from their knowledge and claiming benefit 
of S. 18 of the Limitation Act. They also stated the 
vakil was not engaged by them. The Assistant 
Collector set aside the sale accepting the allegations. 
The Collector in appeal of V held no fraud had 'been 
proved and hence the application was barred by 
time and set aside the order of the Court below. 
Hence the revision and reference to the Board. 

Held : If a sale was questioned on any ground 
other than material irregularity or fraud provided 
for in O. 21, R. 90, then S. 47 comes into operation; 
in the absence of any other ground the general pro¬ 
vision of S. 4 < would not apply. In view of the 
fact that the application by the judgment-debtors 
clearly sought to set aside the sale by reviewing the 
prior orders under O. 47, R. 1, C. P. Code and 

alleging fraud the application cannot be treated as 
one under S. 47. 

On the question of applying S. 18 of the Limita¬ 
tion Act to extend the period of limitation suspicion 
however strong cannot support a finding of fraud. 
It has to be proved as a fact. The finding of fact 
by the lower appellate Court on this point is binding 
in revision. 1952 All L J (Rev) 239 : 1952 R D 256. 

-O. 21, R. 90 —Fraud by auction-purchaser — 

Proof of. See Limitation Act (190S), S. 18. AIR 
1954 Cal 604 (DB). 

O. 21, R. 90—Fraud in publishing and conduct¬ 
ing sale—Auction purchaser’s part — Limitation Act 
(1908), S. 18. 

Before any extension of time can be granted under 
S. 18 of the Limitation Act in an application for 
setting aside the sale it must be proved that the auc¬ 
tion purchaser was either guilty of the fraud, or 
accessory to the fraud that prevented the J. D. from 
knowing of the sale. Charge of fraud and collusion 
must be proved by those who make them and must 
he proved by established facts or inference legiti¬ 
mately drawn from those facts taken together as a 
whole. Though suspicions and surmises and conjec¬ 
tures are not permissible substitutes for those facts 
xx? those inferences that by no means requires that 
every puzzling artifice or contrivance resorted to by 
one accused of fraud must necessarily be completely 
unravelled and cleared up and made plain before a 
verdict can properly be found against him. 

Held that if all the circumstances were considered 
together, the Court would be justified in coming to 
the conclusion that in effect the auction purchaser 
was at least accessary to the fraud. A I R 1950 Cal 
520, Rel. on. 55 Cal W N 196 : A I R 1952 Cal 291 
(292, 293) (Pt B) (Prs 11, 12). 

-0.21, R. 90 — Fraud in publisLing and con¬ 
ducting sale — Bengal Tenancy Act (8 of 1885), 
S. 174. 

Fact that the auction purchaser was present at the 
time of the service of the sale proclamation where 
the decree-holder was also present and that the 
auction purchaser has given false evidence in Court 
as regards service of sale proclamation not even 
remotely justify a conclusion that he was guilty of 


any fraud by which he intended to or managed to 
prevent the judgment-debtors from knowing of the 
sale. 54 CWN 637 : 1 L R (1951) 1 Cal 313 : AIR 
1950 Cal 520 (521) (Pt C) (Pr 6) (DB). 


——0.21, Rr.90 and 92—Judgment-debtor’s property 
sold in execution — Sale confirmed on very date on 
whish it took place — Suit by judgment-debtor to de- 
clare sale null and void on ground of fraud practised 
on Court — Suit held was maintainable. See Ibid, 
O. 21, R. 92 (3). AIR 1950 Him Pra 1. 


" O. 21, R. 90—Fraud in publishing and conduct¬ 
ing execution sale—Evidence—Judgment-debtor taking 
part in execution proceedings and applying for post¬ 
ponement of sale on ground that he would pay up 
decretal claim — Sale postponed — Held no fraud in 
publishing sale — Bidders from different communities 
and from other villages attending auction — Mere 
fact that they combined to keep down bids does not 
amount to fraud — Property consisting of huge man¬ 
sion in small village — Judgment-debtor cannot com¬ 
plain if it does not fetch huge value. AIR 1951 
Kutch 95 (96) (Prs 3, 4, 5). 

-O. 21, R, 90— Fraud — Sale for a larger amount 

than actually due and purchase by decree-holder 
himself —Validity. 

A decree-holder himself purchasing the property 
in execution levied for a much larger amount than 
what he knew to be actually due under the decree 
cannot be allowed to retain the property and the 
sale cannot be allowed to stand. 65 Mad L W 789 : 
(1952) 1 Mad L J 645 : A I R 1953 Mad 189 (189, 
190) (Prs 1, 3). 


-O. 21, R. 90—Fraud (n publishing or conducting 

sale —Meaning of. 

The word “conducting” refers only to the action of 
the officer who makes the sale. Anything done ante¬ 
cedent to the order of sale has nothing to do with 
“conducting” the sale.YThe word “publishing” also 
refers only to what is done antecedent to the actual 
conduct of the sale but subsequent to the order direc¬ 
ting the sale. AIR 1942 Lah 153, AIR 1948 Mad 07, 
7 All 041, Rel. on. AIR 1918 Pat 297, Not foil. 1951- 
2 Mad L J 623 : ILR (1952) Mad 531 : 66 Mad L W 
149 : AIR 1952 Mad 582 (583, 584) (Pt A) (Pr 2) 
(DB). 

-O. 21, R. 90— Setting aside sale on ground of 

fraud —Auction purchaser not a party to fraud — 
Benefit of S. 18, Limitation Act if can be claimed — 
Limitation Act (1908), S. 18, Art. 166. 

Section 18, Limitation Act is applicable to cases of 
applications filed by judgment-debtors under O. 21, 

R. 90, Civil P. C. The two provisions of law read to¬ 
gether make it clear that the fraud that is complained 
of as having kept .the applicant from knowledge of 
his right to file the application is the fraud of decree- 
holder rather than that of the purchaser, S. 18 of the 
Limitation Act postpones the starting point of Limita¬ 
tion. It ceases to be applicable the moment limitation 
begins to run. The fraud that keeps the applicant 
from knowledge of his right to apply, as stated in 

S. 18, Limitation Act, is not one practised after the 
sale is held but anterior to it. Hence even in cases 
where the purchaser in a court sale is a bona fide 
purchaser for valuable consideration limitation for an 
application to set aside a sale runs under S. 18 of the 
Limitation Act from the date on which the applicant 
came to know of the fraud practised by the decree, 
holder preventing the judgment-debtor from becom¬ 
ing aware of the sale and consequently of his right to 
get it set aside. AIR 1933 Mad 020, Applied, 40 Mys 
I1CR 592, Disting. 



CIVIL PROCEDURE CODE (1908), O. 21. R. 90. Note 5 108 


The fraud that has to be alleged for setting aside a 
sale in an application under O. 21, R. 90, C. P. C. is 
not the same as the fraud that S. 18, Limitation Act, 
contemplates, though by the same act of the decree- 
holder or other person the two kinds of fraud might 
have been committed. Even in respect of fraud that 
has to be alleged under O. 21, R. 90 before a sale can 
be set aside, the purchaser need not be shown to 
have been a party to it. AIR 1922 P C 393, Rel. on. 

Hence, where in an application for setting aside a 
sale under O. 21, R. 90, Civil P. C., filed beyond limi¬ 
tations prescribed Art. 108, Limitation Act the 
judgment-debtor proves that he had been kept from 
the Knowledge of sale by !the fraud of the decree- 
holder, he would be entitled to the benefit of S. 18, 
Limitation Act notwithstanding the fact that the 
auction purchaser is not a’party to the fraud practised 
by the decree-holder. 

Per Vasudevamurthi,. J. : It may be that in cases 
where such an application is made long after the sale 
and the auction-purchaser is found to be thoroughly 
innocent of the fraud and has further improved the 
property or spent monies on it, or it has passed on to 
other bona fide purchasers for value without notice, 
the Court may consider whether the judgment-debtor 
who is guilty of laches may sit by and acquiesce in 
such improvements and can succeed against the 
auction-purchaser. But in a case where no such 
considerations arise at all there can be no reason why 
if the fraud in publishing or conducting the sale is 
proved as against the auction purchaser, the result of 
that finding should not be held to affect the auction- 
purchaser also. ILR(1952) Mys 151 : 31 Mys L J 70: 
AIR 1952 *.Mys 47 (49, 50, 51, 52, 53) (Pt B) (Prs 3, 
4,5, 6,8,13, 15, 17) (DB). 

-O. 21, R. 90—Application to set aside execution 

sale—Pleading and proof — Fraud must be proved 
against auction-purchaser—See Limitation Act (1908), 
S. 18. AIR 1960 Orissa 77. 

-O. 21, R. 90—Fraud—Gross irregularity in ser¬ 
vice of processes — Judgment-debtor not knowing 
existence of decree or of proceeding in execution and 
sale — Fraud — Exclusion of time — Limitation Act, 
S. 18. 

Where there has been gross irregularity in the 
service of processes and the judgment-debtor did not, 
in consequence, know of the existence of the decree or 
of the subsequent stages of the proceedings culmi¬ 
nating in an execution sale, if the price fetched at the 
sale is grossly inadequate and a gross under valuation, 
this must be attributed to the irregularity in the 
service of the notice, although there is no reliable 
evidence to attribute any specific act to the decree- 
holder, designed to keep the judgment-debtor from 
knowledge of the proceedings. The sale is liable to 
be set aside under O. 21, R. 90, C. P. Code, and the 
decree-holder cannot in such cases escape the charge 
of fraud ; nor can the judgment-debtor be deprived of 
the benefit of S. 18 of the Limitation Act. I L R 
(1950) Cut 405: AIR 1951 Orissa 149 (150) (Pr 2). 

— O. 21, R. 90—Fraud at auction sale—Proof—Low 
price—Sufficiency. 

It is wrong to suppose that because at an auction 
sale the property was sold at a low price, it necessa¬ 
rily means that there was fraud, though that must be 
taken to be a circumstance when considering other 
circumstances in the case. 1959 B L J R 117. 

-O. 21, R, 90—Fraud in publishing and conduct¬ 
ing sale —Under-valuation. 

If the properties have been sold at the auction sale 
at a gross under-valuation and have been purchased 
by Ihe decree-holder himself, who is the only bidder 
at The sale, then it cannot be said that the sale was 
made in good faith. If, however, the value at which 


the property has been sold could be explained on 
grounds, other than the bad faith of the decree- 
holder, then it cannot be said that the low valuation 
at which the property was purchased by itself 
amounted to fraud by the decree-holder. Case law 
referred. AIR 1952 Pat 244 (247) (Pt A) (Pr 5) (DB). 

-0.21, R. 90—Material irregularity or fraud in 

publishing or conducting sales — Judgment-debtor 
remaining in possession even after sale and delivery 
of possession. 

The fact that the judgment-debtor was in possession 
even after the auction sale and the delivery of posses¬ 
sion, will not be enough to hold that either there was 
material irregularity or fraud in publishing or 
conducting the sale. The question of possession has 
got little bearing so far as the setting aside of the 
sales is concerned under the provisions of Order 21, 
Rule 90. If there is some evidence of fraud, then the 
question of possession might be relevant to enable the 
Court to consider that circumstance along with others 
to come to-a proper finding of fraud. AIR 1952 Pat 
244 (247) (Pt B) (Pr 6) (DB). 

-O. 21, R. 90, S. 151—Limitation —Fraud. 

Conspiracy between auction purchaser who was 
relation of judgment-debtor and judgment-debtor 
to offer lower bid and purchase property and later on 
to sell same to son of judgment debtor — Sale not 
widely published and approximate value of property 
not indicated in proclamation — Property sold valua¬ 
ble house property —Very few bidders present — Pro¬ 
perty worth more than Rs. 20,000 sold for Rs. 5,000 
—Sale held not genuine and sharp practice as result 
of well-planned fraud held practised on Court — Sale 
held could be set aside under Court’s inherent powers, 
even though application under R. 90 was filed beyond 
limitation provided for under Art. 166 of the Limita¬ 
tion Act — Where fraud was perpetrated, length of 
time would not be admitted to refuse relief — Party 
who wrongfully concealed facts would not be allo¬ 
wed to take advantage of his own wrong by setting up 
the law of limitation—Even if the person who brought 
to light the fraud had no locus standi, either under 
S. 47 or O. 21, R. 90 the Court had an ample reserve 
of inherent powers to satisfy itself suo motu that its 
process had been abused-Because the source of infor¬ 
mation happened to be a person who had no locus 
standi, the Court could not close its eyes and decline 
to exercise its inherent powers to set aside the sale on 
being satisfied that as a result of conspiracy a fraud 
had been perpetrated and its process had been 
abused. 1899 A C 351 (363) and A I R ly5i 
S C 16 and (1873) 8 Ch A 383 and ILR21 Mad 356, 
Relied on; 9 Suth W R 402 and I L R 5 All 163 (F B) 
and A I R 1920 Lah 430 and A I R 1923 Mad 635 and 
I L R 33 Cal 927 and I L R 17 All 29 and A I R 1941 
Cal 670, Relied on, for proposition that in such cases 
Court will give relief under its inherent powers. 
65 Punj L R 67 : ILR (1963) 1 Punj 201 : A I R 1963 
Punj 230 (232, 233, 235) (Prs 7, 8, 10, 15). 

6. Substantial injury—Proviso. 

• -O. 21, R. 90 — Substantial injury implicit in 

material irregularity alleged in application — ISo 
express averment regarding injury made in applL 
cation —Application cannot be dismissed. 

It is true that before an application made under 
O. 21, R. 90, can succeed, the applicant has to show 
that the impugned sale was vitiated by a material 
irregularity or fraud in publishing or conducting it, 
and as required by the proviso, it is also necessary 
that he should show that in consequeuce of the said 
irregularity or fraud, he had sustained substantial 
injury. But where substantial injury is alleged to be 
implicit in the material irregularity set out in the 
application, it would be too technical to hold that 
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the application should be dismissed on the preli¬ 
minary ground that no specific or express averment 
has been made as to substantial icjury suffered by the 
applicant. Laxmi Devi v. Mukand Kanwar, (1965) 1 
SC W R 303 : (1965) 2 S C A 521 s (1965) 2 S C J 
6 d 6 : (1965) 2 Andh W R (S C) 133 : (1965) 2 Mad 
L ] (S C) 133 : AIR 1965 S C 834 (837) (Pt A) 


® O* 21, R. 90 (1), Proviso—Transfer of Property 
Act (1882), S ; ICO —Auction sale — Irregularity in 
not proclaiming charge — Charge becoming un¬ 
enforceable by virtue of S. 100 — Whether injury 

suffered by charge holder is substantial is a ques¬ 
tion of fact. 

It cannot be reasonably assumed as a matter of law 
that in every case where a charge has become un¬ 
enforceable against an auction purchaser by reason 
of the fact that it was not shown in the proclamation 
preceding the auction sale, it follows that the charge 
holder has suffered substantial injury. Whether or 
not the injury suffered by the charge holder is sub¬ 
stantial, must depend upon several relevant facts. 
How many properties have been sold at the auction 
sale, how many out of them were the subject-matter 
of the charge, what is the extent of the claim which 
the charge holder can legitimately expect to enforce 
against the properties charged, these and other rele¬ 
vant matters must be considered before deciding 
whether or not the injury suffered by the charge 
holder is substantial. Laxi Devi v. Mukund Kanwar, 
(1965) 1 S C W R 803 : (1965) 2 S C A 521: (1965) 2 
S C J 656 : (1965) 2 Andh W R (S C) 133 : (1965) 2 
Mad L J (SC) 133 : AIR 1965 S C 834 (838, 839) 
(Pt C) (Pr 18). . 

•-O. 21, R. 90, Proviso — Substantial injury not 

illegal — Objection cannot be entertained. AIR 1963 
All 445 (Pt B) (Pr 5). 

— O. 21, R. 90> Proviso—Substantial injury. 

Where in execution of a mortgage decree, the pro¬ 
perty is sold for two-third of its value and to a 
partner of the mortgagee himself, it must be held 
that it was sold at a grossly inadequate price. AIR 
1956 Bom 147 (149) (Pt A) (Pr 6). 

4 

"—O. 21, R. 90, Proviso—Substantial injury. 

Where during the pendency of proceedings, for 
setting aside the sale on the ground of material 
irregularity, after the judgment started and the trial 
Judge had practically concluded the judgment, an 
application was made by the judgment-creditor offer¬ 
ing to sell the property back to the judgment-debtor, 
it would be reasonable to hold that the offer was not 
made bona fide, and it would not affect the maintain¬ 
ability of the application by the judgment-debtor for 
setting aside the sale on the ground that he has been 
able to prove before the Court that the property has 
been sold at a gross undervaluation. AIR 1933 Cal 
662, Disting. A I R 1956 Bom 147 (151) (Pt D) 
(Pr 16). 

-O. 21, R. 90 — Execution sale under S. 174 (3) of 

Bengal Tenancy Act — Under-statement of value of 
property — Substantial injury to judgment-debtor — 
Sale is vitiated. AIR 1934 Cal 205 :neld no longer 
good law. (’63) 67 Cal W N 1072. 

-O. 21, Rr. 90 and 67 (2) —Material irregularity — 

Non-compliance with R. 67 (2)—Effect of—Sale can¬ 
not be set aside unless substantial injury is proved. 
See Ibid, O. 21, R. 67 (2). AIR 1958 Ker 305 (DB). 

4 

-O. 21, R. 90, Proviso — Substantial injury — 

Allegation that grossly inadequate price realised at 
Court sale* 

When an applicant alleges grossly inadequate price 


realised at the Couit sale as the substantial injury 
but does not state in the application how the price- 
was grossly inadequate and does not offer to lead 
evidence in support of that averment, he cannot be 
heard to say that he was not given an opportunity to 
substantiate his plea of substantial injury. AIR 1952 
Kutch 61 (62) (Pt C) (Pr 6). 

^O. 21, Rr.90 and 66 (2)—Omission to issue notice 
to judgment-debtor under R. 66 (2)—Sale cannot be set 
aside unless substantial injury to judgment-debtor is 
made out. See Ibid, O. 21. R. 66 (2). AIR 1950 Kutch 
93. 

• 1. T 

tt 90—Irregularity—Value of property— 

Lnder-valuation or omission to state—Whether has 
resulted in substantial injury—Question depends on 
circumstances of each case. See Ibid, O. 21, R. 66. 
AIR 1955 NUC (Madh B) 5640 (DB). 

4 

O. 21, R. 90, Proviso and Gwaliar P. C., S 327, 
Proviso—Substantial injury—Direct evidence neces¬ 
sary. AIR 1955 NUC (Madh B) 5640 (DB). 

~—O. 21, R. 90—Mention of price in sale proclama¬ 
tion Decree-holder cannot put arbitrary value of 
property to be sold in the sale statement—Under¬ 
valuation causing substantial injury to judgment- 
debtor can be ground for setting aside sale—Judgment- 
debtor disputing decree-holder’s valuation— Court to 
enquire and assess value—Court omitting to value— 
Material irregularity—Order is revisable. See Ibid, 
O. 21, R. 66. (1961) M P L J (Notes) 2S0. 

—-O. 21, R. 90 — Application under, for setting 
aside sale—Contents of. 

Before an applicant under O. 21, R. 90, succeeds 
he must not only allege in his application that there 
was a material irregularity or fraud in publishing or 
conducting the sale, but also that the applicant has 
sustained substantial injury and that it is by reason 
of such irregularity or fraud that substantial injury 
has been caused. In the absence of such allegations 
the application is not maintainable as failing under 
O. 21, R. 90. 31 Mys L J 90 : AIR 1953 Mys 48 (4S, 
49) (Pt A) (Pr 1) (DB). 

* ^ • , i * • • ■* ... 

-O. 21, R. 90 — Injury to judgment-debtor — 

Decree-holder offering to return property for same 
price—Offer to be taken into consideration in judging 
injury to judgment-debtor. 

The circumstance that the decree holder offered to 
returned the properties to the judgment-debtor at the 
prices for which he bought them but the offer was 
not accepted, may be taken into consideration in 
judging whether the judgment debtor has really 
suffered any injury by the sale. AIR 1928 Cal 328, 
Rel. on. 61 Punj L R 665 : AIR 1960 Punj 359 (360) 
(Pt B) (Pr 4). 

-O. 21, R. 90, Proviso — Substantial injury — 

Burden of proof is on applicant—Burden can be dis¬ 
charged by circumstantial evidence — (Evidence Act 
(1872), Ss. 101 to 103). AIR 1955 NUC (Punj) 4593 
(DB). 

-O. 21, R. 90 — Proviso — Substantial injury — 

Property worth Rs. one lac sold for Rs, 28, 500 — In 
auction only four persons giving bids—Three bidders 
proved to be intimately connected with decree-holder 
—Judgment-debtor held suffered substantial injury. 
AIR 1935 NUC (Punj) 4593 (DB). 

-O. 21, R. 90, Proviso — Substantial injury — 

Inadequate price. 

Mere inadequacy of price by itself does not affect 
an execution sale. ILR (1956) Trav-Co 1130. 

—O. 21, R. 90, Proviso—Substantial injury. 

In a cise where irregularities in proclaming and 
conducting sale are established, and loss at the sMe* 
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arises, the causation of the one by the other need before the sales officer at the time of the sale of the 
not ba established but can be premmed. AIR 1953 attached property itself. AIR 1964 Orissa 91 (93) 
Trav-Co 447 (449) (Pt E) (Pr 8). (Pt B) (Pr 7). 


7. Waiver of irregularity and estoppel. 

- , ■ _ . 4 " f , 

O. 21, R. 90, Proviso (Nagpur amendment) — 
Absence of sale proclamation — Objection not taken 
before sale—If can be raised later. 

The objection that no salefproclamation was issued 
ought to be raised before the sale is held. 

Where the Court ordered sale proclamation to be 
published by 30th September, 1947 and the sale was 
to be held on 30th October, 1947 but on the sale 
being held, the judgment-debtor objected that no sale 
proclamation was issued. 

Held, that the objection not having been taken 
before sale, the judgment-debtor was precluded from 
raising it afterwards. 1958 Nag L J (Notes) 55. 

-O. 21, R. 90 — Waiver of irregularity and 

estoppel. 

If having knowledge of the defect in the sale pro¬ 
clamation, the judgment-debtor stood by and permit¬ 
ted a third person to purchase the property at the 
Court auction when there was insufficient description 
of the property in the sale proclamation, the , adg- 
ment-debtor must be regarded as estopped from 
contending that there was material irregularity in the 
publication of the sale. 

But the principle cannot be extended to a case 
where the mortgagee-decree-holder who has full 
knowledge of the extent and value of the property 
chooses to get the property misdescribed and himself 
purchases the same at the Couit auction. 


The fact that the judgment-debtor, who was served 
with the notice under O. 21, R. 66, protested against 
the under-valuation of the property, but could not 
make her protest effective because she was unable to 
pay in the specified time the amount demanded by 
the Court, cannot lead to the inference that she 
wanted to stand by and to induce the purchaser to 
purchase the property at the Court auction and there¬ 
after to set up the plea of misdesciiption of the 
property. 

Where there has been misdescription of the pro¬ 
perty in the sale proclamation tor which the 
mortgagee-decree-holder is responsible, and that 
misdescription is directly traceable to the action of 
the mortgagee, the failure on the part of the judg¬ 
ment-debtor .to make an effective protest that there 
has been misdescription of the property in the sale 
proclamation cannot be a ground for holding that 
the judgment-debtor is estopped from raising the 
contention as to 'misdescription of property’ in an 
application under O. 2l, R. 90. AIR 1935 Cal 614, 

Diss from. AIR 1956 Bom 147 (150, 151) (Ft C) 
(Prs llj 12, 15). 


O. 21, R. 90, Proviso 2 (Cal)—Scope of—Person 
even after notice not attending drawing up of sale 
proclamation not objecting to non-compliance with 
S. 35, Bengal Act 10 of 1940 — Sale cannot be set 
aside at his instance on that ground. See Debt 

T?^ s ,T® en 8 al Money-Lenders Act (10 of 1940), S. 35. 
AIR 1960 Cal 138 (DB). 

O. 21, R. 90 — Irregularity — Omission to state 
encumbrance in sale proclamation — Waiver of irre¬ 
gularity cannot necessarily be implied from waiver 

ot fresh proclamation. AIR 1955 N U C (Mach B) 

uUlU« 


O. 21, R 90, (Orissa)— Court directing that at¬ 
tached property of judgment debtor should be sold 
only alter the sale of secured property—Sales Officer 
proceeding to sell attached property in the first 
instance — Judgment-debtor must raise objection 


-O. 21, R. 90—Irregularity or illegality in publi¬ 
shing or conducting sale—Remedy. 

If a property is sold by committing an irregularity 
or illegality in publication of sale or in conducting 
the sale, the remedy by the aggrieved party is to apply 
under O. 21, R. 90 for setting aside th e safe and that 
should be done within the statutory period of limita¬ 
tion, and, then the matter can be enquired into as to 
whether there was any alleged illegality or not. Where 
the judgment-debtor had appeared beforetheexecution 
Court in answer to the notice under O 21, R. 22, 
C. P. Code, and had not presented any application 
under O. 2L, R. 90 to set aside the sale, he cannot 
raise the objections to the sale in an appeal against 
the order rejecting his application to itay the deli¬ 
very of possession of property sold. AIR 1960 Pat 
294 (295) (Pt A) (Pr 2). 

-O 21, R. 90—Execution proceedings—Objection 

as regards attachment and sale — Compromise — 
Representation by objector leading to eeitain belief — 
Decree-holder acting upon it—Subsequent contest by 
objector cannot be allowed. See Evidence Act (1872). 
S. 115. AIR 1960 Pat 36 (DB). 

-O. 21, F. 90—Irregularity—Waiver—Effect. 

Even though a judgment-debtor lias waived all 
objections as to the irregularities in connection with 
the is^ue of a fresh sale proclamation, he can still 
question the execution on the ground that the pro¬ 
perties which were advertised for sale could not be 
sold being noil-saleable. AIR 1936 Pat 568, Distingui¬ 
shed. 1955 B L J R 273 : A I R 1955 Pat 423 (424) 
(Pt B) (Pr 5) (DB). 

-O. 21, R. 90—No objection to under-valuation in 

sale proclamation, even though notice under O. 21, 
R. 66 was served personally on judgment-debtor — 
Sale at inadequate price — Judgment-debtor is estop¬ 
ped from raising objection that inadequacy of price 
was due to under-valuation in sale proclamation. 3 
Ind App 230 (PC) ; 15 Ind App 171 (PC); AfR 1935 
Cal 614; 1 L R (I960) 10 Raj 1088, Rel. on. 1964 Raj 
L W 19 : I L R (1964) 14 Faj 216 : AIR 1964 Raj 84 
(86) (Pt E) (Pr 15). 

-O. 21, R 90—Case falling under R. 90 — Negli¬ 
gence or carelessness on part of judgment.debtor, 

Where the case falls distinctly under O. 21, R. 90, 
gross negligence or carelessness on the part of the 
judgment-debtor wil 1 not debar him from the right 
to have the sale set aside AIR 1945 PC 67. Foil 
1951 Ker L T 591 : ILR (1951) T C 439 : AIR 1952 
Trav-Co 81 (82) (Pt A) (Pr 4) (DB). 

8. Bona fide purchaser for value 
without notice. 

O* 21, Rr. 90, 92—Execution Sale—Purchaser of 
property at—When protected—Bona fides — Burden 
of proof — Decree oq mortgage for sale — Order for 
Sa . l< ^ 7 *J urc k ase by stranger — Decree at variance 
with judgment—Subsequent amendment of decree 
—Purchaser failing to refer to judgment to ascertain 
terms—If protected — Claim to be bona fide bv 
purchaser for value—Sustainability. 

A third party purchaser who acts bona fide and 
purchases a property in Court auction sale in execu¬ 
tion of a decree gets an indefeasible title once the 
sale is confirmed, even if the decree happens ulti¬ 
mately to be reversed or modified in appeal or modi- 
fied by an amendment which, in effect is a variation 
of the decree, the principle being that a bona fide 
purchaser who is not a party to the decree should be 
protected from the sale being defeated by reason of 
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subsequent events which might affect the decree. The 
essence of bona fides or good faith is honesty. Omis¬ 
sion to investigate title may be evidence if it is not 
explained, of a design inconsistent with bona fide 
dealing to avoid knowledge of the title. Negligence 
bordering on recklessness or complete indifference is 
hardly inconsistent with bona fides. Whether a 
person acted in good faith in purchasing the pro¬ 
perty in a Court sale is largely a question of fact and 
the burden is on the party claiming to have acted 
bona fide to prove that he acquainted himself fairly 
with the proceedings in Court which resulted in the 
decree put in execution and that he acted ;as a man 
of ordinary prudence and caution, exercising such 
diligence as may be expected of a person parting 
with his money to make a purchase. It is not open to 
the purchaser to say that he need not look beyond 
the four corners of the decree or the terms of the 
Order of the Court directing a sale on the assumption 
that the test of bona fide is satisfied on a perusal of 
the decree and the order for sale only. There is no 
presumption that a third party purchaser is a bona 
fide purchaser for value. Where he neglected to look 
into the judgment which would show the real state 
of things he cannot claim to have acted bona fide by 
merely looking into the decree which was at variance 
with the terms of the judgment. I L R (1964) 1 Mad 
722 : 77 Mad L W 76 : (1905) I Mad L J 444 : AIR 
1964 Mad 252 (253, 254, 255) (Prs 3, 5). 

9. Setting aside sale on grounds not taken 

in the application. 

-O. 21, R. 90—Scope of — Application under not 

made within time — Sale found to be nullity — Inhe¬ 
rent power to set aside sale. See Ibid, S. 151. AIR 
1957 Raj 154 (DB). 

——O. 21, R- 90—Power of Court—Setting aside sale 
on grounds not taken in application—Procedure to be 
followed by Court cast on it as a duty not followed— 
Failure to take it is as a ground does not stand in the 
way of setting aside the sale. AIR 1955 N UC (Raj) 
4631. 

10. Setting aside Sale in part only. 

-0.21, R. 90 — Evidence Act (1872), S. 115 — 

Estoppel by mistake — Decree holder putting up his 
own property, by mistake to sale in execution—He 
cannot subsequently apply under S. 151, C. P. C. to 
set aside sale on this ground. See Evidence Act (1872), 
S. 115. AIR 1953 Cal 125. 

-0. 21, R. 90—Procedure—Partial setting aside of 

sale -Permissibility. 

Generally a sale should be set aside or confirmed in 
its entirety, but this proposition is subject to certain 
qualifications, as for instance, the bar of limitation, 
res judicata, etc. Where, for example, an application 
by some of the judgment-debtor, under O 21, R. 90, 
C. P. Code, has previously been dismissed or where 
no application at all was filed by them and an appli¬ 
cation by them would be time barred, the sale will 
stand confirmed as regards their share and interest 
although an application by another judgment-debtor 
is allowed. AIR 1926 Cal 1219 and 41 C W N 224, 
Rel. on. 55CWN 196 : AIR 1952 Cal 291 (293,294) 
(Pt C) (Prs 18, 19, 20). 

—— O. 21, R. 90 — Application to set aside sale on 
grounds of material irregularity and fraud—Inherent 
jurisdiction of Court to set aside sale — Petitioner 
and another rival decree-holders against same judg¬ 
ment-debtor—Purchase and possession of properties 
of judgment-debtor by petitioner long prior to at¬ 
tachment by rival decree-holder — Attachment of 
those properties in the possession of petitioner — 
Locus standi of the petitioner to apply for setting 
aside sale. 
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The Court has an inherent jurisdiction to set aside 
a sale under O. 21, R. 90, on grounds of material 
irregularity and fraud by the decree-holder or the 
judgment-debtor in bringing the properties to sale, 
whether the petitioner had locus standi or not to file 
an application for setting aside the sale. No doubt the 
petitioner who had obtained decrees against the same 
judgment-debtors did not choose to proceed in execu¬ 
tion to attach the properties. But he had purchased 
long prior to the attachment by the rival decree- 
holder some properties of the judgment-debtor and 
was in possession thereof. The rival decree-holder 
had attached those properties in the possession of the 
petitioner as well. If the other properties of theiudg- 
ment-debtor were sold for valuable price ana the 
sale-proceeds were enough to satisfy the decree 
amount due to the rival decree holder, then the pro¬ 
perty’ of the petitioner would be safe from harassment 
or further execution proceedings. The petitioner is, 
therefore, vitally interested and in his own interest he 
must set aside the sale on grounds of illegality and 
fraud. His interests are not hypothetical^ and re¬ 
motely affected by the sale but are directly and im¬ 
mediately affected by the sale. 78 Mad L W 498 : 
(1965) 2 Mad L J 197 : ILR (1966) 1 Mad 313 : AIR 
1966 Mad 84 (86) (Pt A) (Pr 9). 


-O. 21, R. 90 — Setting aside of sale in part only 

—Auction-sale of entire property — Judgment-deb¬ 
tors having undivided interest in it - Sale should be 
set aside in entirety. 

Held, on facts that the result of the order passed 
by the Court setting aside the sale with regard only to 
the interest therein of the applicant, with the consent 
of, and, on compromise with, the auction-purchaser, 
(and not because it was vitiated due to any material 
irregularity or fraud), was that it should be read as an 
order setting aside the sale in its entirety and as such 
it enured to the benefit of the other judgment-debtors 
also. AIR 1928 Cal 349 and AIR 1945 Cal 434 and 
(S) AIK 1950 Trav-Co 147 (FB), Rel. on. 1961 B L J R 
255 : AIR 1961 Pat 213 (216) (Pr 35). 


•-O. 21, R. 90—Execution sale- Setting aside in 

part only —If and when permissible. 

A Court auction sale may be set aside in part if it is 
held in lots with separate particulars and proceeds. 
When a sale is composite, i.e., of an entire property, 
comprising undivided though distinct interests belong¬ 
ing to various persons and what is proclaimed for sale 
is the entire property, as though it belonged to a single 
owner without discriminating the separate interests 
with their particulars, a piecemeal setting a^ide is not 
possible and the party entitled to relief, though his 
interest may be fractional cannot be denied his rights 
on account of the accident of the existence of a simul¬ 
taneous sale of another fractional part or parts re¬ 
garding which the sale may be good. In such case in 
truth the sale is not a separate sale of the fraction at 
all but it is a sale of an entire property which is not 
capable of being split up into parcels- There will also 
be difficulty, if not impossibility, or apportioning the 
pfoceeds of sale among the parts of which the pro¬ 
perty sold is composed. Chacko Pyli v. Iype \ afghese, 
ILR (1955) T C 823 : 1955 Ker L T 739 ; (S) AIR 
1956 Trav Co 147 (150) (Pt F) (Pr 6) (FB). 


-O. 21, R. 90-Setting aside of sale partially. 

It is not a correct proposition of law to say that 
when a sale of immovable properties has taken place 
and properties were all clubbed together at that sale, 
it is not competent for a Court to set aside the sale ot 
one of those items without setting aside the sale or 
the remaining items. Further it is only the party who 
proves that there was fraud or material irregularity in 
the sale of the particular property in which he is 
interested that can ask for relief. Moreover according 
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to the proviso to R. 90 mere proof of fraud or mate¬ 
rial irregularity will not be sufficient for obtaining 
relief. It must also be established to the satisfaction 
of the Court that the applicant has sustained substan¬ 
tial injury by reason of the irregularity or fraud. 
When three properties are clubbed together and sold 
in one lot at a Court sale and it is established that 
there has been fraud or material irregularity in the 
sale of one of these items, and if the above require¬ 
ments have been established in the present case only 
in respect of one item, it would be a travesty of 
justice, being in direct contravention of an express 
provision of law, to set aside the sale of other items 
also when relief is afforded to the party interested in 
one item. Case law discussed. 1951 Ker L T 591 : 
ILR (1951) Trav-Co 439 : AIR 1952 Trav-Co 81 (82) 
(Pt B) (Pr 6) (DB). 

11. Suit to set aside sale. 

-O. 21, R. 90 — Suit to set aside sale. See Ibid, 

S. 47. 1959 Andh LT 214. 

-O. 21, Rr. 90, 92(3) and S. 47(1)—Sale by mort¬ 
gagor to M of some lands covered by mortgage and 
lands not so covered — Suit by mortgagee against 
mortgagor and M for mortgage amount — Decree 
obtained— In execution lands sold to M — Lands not 
covered by mortgage or decree included by mistake 
—Such lands also mentioned in sale proclamation— 
No objection either by M or by mortgagor— M filing 
suit against auction-purchaser for recovery of pro¬ 
perty — Suit held barred under 0.21, R. 92(3) — 
S. 47 (1), applicability of. 


question in execution proceedings, which then ought 
to have been raised, would be able to circumvent the 
provisions of S. 47, which provides that all questions 
of the kind mentioned therein shall be determined by 
the Court executing the decree and not by a separate 
suit. The words “all question arising” mean all ques¬ 
tions which could properly arise or which could pro¬ 
perly have been raised in the execution proceedings 
between the parties to the suit or their representatives. 
The plaintiff could have raised his objection about 
the suit properties being not liable to sale in execu¬ 
tion of the mortgage decree before the sale proclama¬ 
tion was issued. He could also have applied for the 
sale being set aside on the same ground. If he had 
taken either of these steps, the question would have 
been between the judgment-debtor and the decree- 
holder. The position could not be different merely 
because the plaintiffs, judgment.debtors, have raised 
the question after the sale had been confirmed and 
after the auction-purchaser had obtained possession 
of the properties. (’52) 54 Bom L R 483 : ILR (1952) 
Bom 1056 : A I R 1952 Bom 438 (440, 441, 443) 
(Prs 3, 6, 8, 12) (DB). 

—7~0. 21, Rr. 90; 92 — Scope — Maintainability of 
suit questioning validity of sale. 

The breaches of the provisions of the Civil P. C., 
relating to execution against immoveable properties 
commencing from their attachment down to their 
sale should all be dealt with under O. 21 R. 90 and 
not otherwise and the order of confirmation under 
O. 21, R. 92 gives the final quietus to all objections 
which can be raised under O 21, R. 90. 


One L mortgaged certain lands in favour of R. 
Subsequently he sold some of the mortgaged lands 
together with other lands not mortgaged, to M. R 
filed a mortgage suit. M was impleaded in the suit, as 
purchaser of some of the mortgaged lands A decree 
was passed against the mortgagor L for recovery of 
the mortgage amount by sale of the mortgaged pro¬ 
perties. In execution of the decree, R by mistake in¬ 
cluded lands sold to M, but which were not covered 
either by the mortgage deed or decree. In the pro¬ 
clamation of sale these lands were mentioned with¬ 
out any objection from \I and were subsequently sold. 
The lands were purchased by C and certificate of 
sale was issued to him. C obtained possession of the 
properties. Four years later M filed a suit against C 
alleging that the properties purchased by C were not 
covered by the mortgage deed or decree obtained by 
R, that they had wrongly been sold in execution and 
that the auction-purchaser C had acquired no title to 
them by his purchase at Court sale. 

Held, that (i) in ordering the sale, the Court could 
not, be said to have acted without jurisdiction, for it 
had jurisdictionto decide what properties were liable 
to sale. Therefore the sale was not a nullity. It was a 
case of a material irregularity in publishing and con¬ 
ducting the sale. The remedy of the plaintiff was, 
therefore, to apply under O. 21, R. 90 for setting 
aside the sale. No application having been made on 
order confirming the sale, and thereupon the sale 
become absolute. Under R. 92 (3) no suit to set aside 
an order made under this rule would be brought by 
any person against whom such an order is made. The 
suit Iherefore was barred. AIR 1923 Rom 62: 26 Bom 

40; AIR 1921 Mad 121; 29 All 196, AIR 1925 All 236, 
Referred. 

(ii) Assuming that the sale was a nullity, the ques¬ 
tion raised in suit was between the parties to the suit 
in which the decree was passed and therefore the suit 
was barred under S. 47(1). 

Section 47 should be construed liberally. The words 
“all questions arising” used in S. 47 do not mean only 
such questions as are actually raised in the execution 
proceedings for otherwise a party bv not raising a 


Thus where a sale is held on a date different from 
that notified, without an order of adjournment and 
without a further sale proclamation that would 
amount only to an irregularity and the only remedy 
open to the party aggrieved is to apply to set aside 
the sale under O. 21, R 90 on proof that substantial 
injury has resulted therefrom. After it is confirmed 
it is not open to challenge it on this ground by an 
independent suit to set it aside. (1953) 1 Mad L J 582i 
66 Mad L W 313 : ILR (1953) Mad 1143 : 1953 Mad 
VV N 72 (2): AIR 1953 Mad 683 (687,688) (Prs 8, 13) 
(DB). 

-O. 21, R. 90—Execution sale — Purchase without 

permission by decree-holder who was also receiver — 
Separate suit 1 o set aside sale does not lie. See Ibid, 
S. 47. I L R (1956) Trav-Co 1130. 

12. Joinder of claims under section 47. 

-O. 21,R. 90—Sale without previous attachment— 

Objection before property put up for sale, not accom¬ 
panied by stay application—Objection not entertained 
—Property sold—Objection directed to be filed under 
O. 21, R. 90. See Ibid, S. 47. AIR 1963 All 320 (DB). 

-O. 21, R. 90—-Irregular and void sale — Distinc¬ 
tion—Execution sale in contravention of stay order— 
Objection regarding existence of sale as well as its 
legality — Can be dealt with partly under S. 47 and 
partly under O. 21, R. 90. See Ibid, S. 47. 1961 AH 
L J 951: AIR 1963 All 319 (DB). 


13. Necessary parties. 

See also Ibid, O. 21, B. 92. Nole 2. 

-O, 21, R. 90—Application to set aside Court sale 

—Extension of limitation available against auction- 
purchaser though he is bona fide purchaser and not 
party to material irregularity or fraud — Auction- 
purchaser not necessary party but merely person 
affected. See Limitation Act (1908), S. 18. (’65) 69 Cal 
W N 416: AIR 1966 Cal 213. 


O. 21, R. 90—Parties — Application for setting 
aside auction-sale — Auction-purchaser—If necessary 


108 


CIVIL PROCEDURE CODE (1908), O. 21, R. 90, Note 13 


8? r (SB) See Limitation Acf ( 1908 )> S - 1S - AIR 1961 Cal 

O- 21, Rr. 90, 92 — Auction-purchaser is neces¬ 
sary party to setting aside execution sale. See Tenancy 

VQfin S ^ B i e -f« ,^ anCy Act (8 of 1SS5 )' S 174(3). AIR 
1960 Cal d20 (DB). 

“1> R> 90 Parties. See Provincial Insolvency 
Act (1920), S. 37. AIR 1955 N U C (Mad) 2435. 

O- 21, R. 90—Necessary parties. 

An application under O. 21, R. 90 is primarily 
against the decree holder though persons affected by 
III s , wou lo also be necessary parties. 63 Mad L W 

622: (1950) 1. Mad L J 417: AIR 1950 Mad 509 (510) 
(i t 13) (Pr 2). 


. ^O, 92 Parties — Setting aside sale 

without notice to transferee from auction.purchascr 
before commencement of sale — Legality — Trans¬ 
feree's title is not affected. 

A transferee from the execution purchaser is a 
necessary party to a proceeding for reversal of the 
execution sale, when such proceeding was com¬ 
menced alter the transfer had been effected. lie is 
entitled to a notice and where the sale is reversed 
without notice to him the title of the transferee is 
not affected by the order. I L R 39 Cal 881, Rel. on. 
Civil Revn. No. 880 of 1945, D/ 22nd January 1947 
(Pat), Diss. from. 1958 Pat L R 98: AIR 195S Pat 312 
(313) (Pt A) (Pr 2) (DB). 

-O. 21, Rr. 90 and 92 — Rent sale — Application 
under O. 21, R. 90— Settlee from auction purchaser, 
if necessary party-Order setting aside sale without 
notice to him is null and void and Dot binding on 

him — Suit to declare order as null and void — If 
barred. 

A in execution of his rent decree against B pur¬ 
chased the holding. After obtaining delivery of pos¬ 
session A thereafter made a settlement in favour of 
the plaintiff. Subsequently the auction sale was how¬ 
ever set aside on an application under O 21, R. 90 by 
C who was a mortgagee of a portion of the holding 
without making the plaintiff a party to the proceed¬ 
ings for setting aside the sale. The plaintiff then 
brought a suit for dechration that the order setting 

aside the sale was fraudulent and not binding on 
him. 

Held, that the plaintiff who was the settlee from the 
auction-purchaser was a peison affected within the 
meaning of O. 21, R. 92(2) and therefore was a neces¬ 
sary party to the proceeding for setting aside the sale. 
Further O. 21, R. 92 was no bar to the maintainability 
of the suit. I L R 39 Cal 881, Applied. 1937 B L J R 

128: I L R 36 Pat 302: AIR 1957 Pat 211 (212, 213) 
(Pr 3) (DB). ’ ' 

-O. 21, R. 90 -Parties — Necessary parties — Auc¬ 
tion-purchaser added after 30 days of the date of sale 
—Legality. See Ibid, O. 21, R. 92(2). A I R 1955 Raj 
51 (DB). 


15. High Court amendments, 

O. 21, R. 90, Proviso (All)—Objection when can 
be entertained. 

An objection under O. 21, R. 90, Civil P. C„ can be 
entertained if the amount is deposited or the security 
is furnished as contemplated by the proviso to the 
above Rule before the final hearing and disposal of 

AI , R1961 S C 93, Ref,: A 1 R 1963 Al! 

329 yVu r 19 T 0 -A H M 43 i V R 1962 AU 547 ; Rel. on.; 
1962 All L J 759, Not foil. 1965 All L J 1135. 


O. 21, R. 90 (1) Proviso (All) — Judgment-debtor 
has no inherent right to furnish security. 

The judgment-debtor has no inherent right to fur¬ 
nish security at his option under O. 21, R. 90 of Civil 
r. C. unless the court fixes the security in its discre- 
tion. In the absence of any such fixation by the court, 
the judgment-debtor, should deposit the amount in 
cash. 1965 All W R (HC) 760. 


O. 21, R. 90 (1), Proviso (b) (All) — Application 
for setting aside sale filed within time—Court must 
entertam application even though security is depo¬ 
sited beyond limitation. 

Where a judgment-debtor files an application for 
setting aside sale within time but fails to deposit the 
security within the period of limitation, the Court 
cannot refuse to entertain his application on the 
ground of non-compliance with proviso (b) to O. 21, 
R. 90 (1). It is not the requirement of the law that the 
amount for the security must be deposited at the time 
of the presentation of the application for setting 
aside of the sale under O 21, R. 90, Civil P. C. The 

proviso only means that the application for setting 
aside of the sale would not be taken into considera¬ 
tion and adjudicated upon till compliance had been 
made with the proviso. It is not the law that if the 
compliance has not been made with the proviso be¬ 
fore the limitation for filing of the application for 
setting aside of the sale has expired, that application 
for setting aside of the sale would be treated as being 
beyond limitation. A I R 1963 All 320 and A I R 1962 
All 547, Foil. Observation to the contrary, in 1902 
All L J 759, Held obiter : AIR 1962 All 42, Held 
Overruled in A I B 1902 All 547 and no longer good 
law. A I R 1964 All 289 (290) (Pr 1). 

-O 21, R. 90, Proviso 2. (Allahabad) — Neither 

deposit nor security given within limitation — Appli¬ 
cation to dispense with deposit and security made 
be) ond limitation prescribed for filing objections—Ap¬ 
plication allowed before objections came up for hearin 
—Objections, held, could be entertained — The woru 
“entertain 1 in the proviso does not mean ‘receive* or 
accept’, but proceed to consider on merits’ or‘adjudi- 
cate upon*. AIR 1902 All 42, Diss. from and held, 
Overruled in AIR 1902 All 547 ; AIR 1902 All 543, 
Rel. on. A I R 1901 S C 93, Applied. I L R (1963) 2 
All 368 : 1963 All L J 204 : AIR 1963 All 320 : 
(328, 330) (Pt B) (Prs 39 40, 47) (DB). 


14. Applicability of Order 9 to applications 

under this rule. 

jO. 21, Rr 90 and 92 — Scope — Restoration of 
petition under R. 90 dismissed for default. 

The restoration of a petition under O. 21, R. 90 
dismissed for default would make the confirmation 
of sale already made ineffective. Such an order of 
confirmation may be treated as automatically vacated 
or even may be considered to be null and void. AIR 
1946 Mad 344 and A I R 1934 All 433, R-l. on. 66 
Ma I L W 13 : (1953) l Mad L J 148 : I L R (1953) 
Mad 880 : A I R 1953 Mad 587 (590) (Pr 11) (DB). 

“O. 21, R. 90 —Application under — Dismissal for 
default — Restoration — Power of Court. See Ibid, 
S- 115. 1958 BL JR 411. 


-O. 21, R. 90, Proviso Cl. (b) (All) —Compliance 

with Cl. (b) of Proviso may be made at any time 
before application comes up for decision on merits. 
A I R 1962 All 42, Overruled. ILR (1962) 2 All 256 : 
1962 All L J 574 : 1962 All W R (HC) 500 : A I R 
1962 All 547 (549) (Pt A) (Pr 9) (DB). 

-O. 21, R. 90. Proviso, Cl. (b) (All). - Cl. (b) is 

not in excess of rule-making power of Allahabad 
High Court. See Ibid, S. 122. AIR 1962 All 543 
(DB). 

-O. 21, R. 90, Proviso, CL (b) (Allahabad) — 

Retrospective operation—Execution proceedings ini¬ 
tiated prior to enactment of Proviso, Cl. (b)—Execu¬ 
tion sale and application for setting aside after 
enactment of Proviso, Cl. (b) — Proviso Cl. (b) ap¬ 
plies. 
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Order 21, R. 90 provides a remedy to the judgment- 
debtor for setting aside sale for certain defects, and 
cl. (b) of the proviso (All.) prescribes the condition 
for availing of that remedy. It enacts a rule of pro¬ 
cedure. It would, therefore, ordinarily govern all 
applications moved after its enactment in execution 
proceedings whether initiated before or after its en¬ 
actment. There is no vested right in mere procedure. 
Nor does the right to impeach the auction sale accrue 
to the judgment debtor on the date of the filing of 
the execution application. It accrues only after the 
auction-sale. Prior to that event the judgment debtor 
could not even apprehend or anticipate that it would 
become necessary to challenge the auction-sale on 
grounds of fraud or material irregularity. AIR 1953 
S C 221 and A I R 1900 S C 980 and A I R 1933 All 
20 L Disting. 1962 All L J 729 : 1962 All W R (H C) 
58o s A I R 1962 All 543 (545) (Pt B) (Pr 6) (DB). 

[Held Overruled on another point by AIR 1902 SC 
2o0 in A I R 1984 All 235.] 

~ O. 21, R. 90, Proviso Cl. (b) ( All) — Executing 
Court not bound to fix amount of deposit or security 
without application — Application for setting aside 
not backed by deposit or security — Opportunity to 

comply with Cl. (b) — Duty of executing Court_ 

Opportunity cannot be claimed at appellate stage. 

No dutv is cast on the executing Court to fix the 

amount of deposit or of security under cl. (b) of the 

Proviso (All) without invitation. Indeed it cannot 
exercise discretion unless the applicant furnishes 
necessary facts and prays for fixation of the amount 
of deposit or of security. 


The word ‘entertain’ in its application to cl. (b) 
bears the meaning of admitting to consideration. Ac¬ 
cordingly, while the Court cannot refuse to take an 
application which is not backed by deposit or secu¬ 
rity, it cannot judicially consider it. It is expected 
that the Court would ordinarily give an opportunity 
to the applicant to comply with cl. (b). and would 
reject the application if cl. (b) were still not complied 
with. But it is too late to expect an oppoi tunity of 
complying with cl. (b) at the appellate stage. 1962 
All L J 729 : 1962 All W R (II C) 5S5 : A I R 1962 
All 543 (546) (Pt C) (Prs 7, 8) (DB). 

[Held Overruled on another point by AIR 1902 SC 
250 in AIR 1904 All 235.] 


—“O. 21 R. 90, Proviso (b) (All) — Objection filed 
without deposit or security — Security furnished 

after expiry of limitation — Objection is not validly 
filed. 

Proviso (b) debars a Court from entertaining an ob¬ 
jection unless the requirement of depositing the amount 
or furnisb’ng security is complied with. Where there¬ 
fore the requirement as to deposit or security is not 
complied with at the time of filing of an objection 
within limitation and security is furnished after ex¬ 
piry of limitation» the subsequent compliance does 
not save limitation as the Court has no power to 
extend the time. A I R 1939 Pat 248 (FB), Dist. 1960 

I L J, 578 : 1960 A11 w R (HC) 434 : A I R 1962 
All 42 (42, 43) (Pr 1). 

[Overruled in A I R 1902 All 547.] 

i R,99 > Proviso (All), S. 151—Application 

or setting aside sale - Compliance with proviso not 
condition precedent for application being admitted 

on-comp 1 iance within time due to omissions of 
Court—Inherent powers. 

The Proviso to R. 90 of O. 21, does not require the 
c be made or security to be furnished before 

niaKing an application for setting aside sale or simul- 
taneously with it. It is enough if both the things are 

,! "k i ore the P eriotl of limitation expires. The 
1 rohibition contained in the Proviso relates to the 

entertainment' of the application, i e. the considera- 
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tion of it and not to the application being admitted. 

In Older to be able to comply with the proviso, 
certain steps have to be taken by the judgment-debtor. 
But it he does everything in his power within time 
but because of some default or omission of the Court 
he is unaole to comply with the proviso before the 
period of limitation expires, he cannot be allowed to 
suffer for the fault of the Court. The inherent powers 
ot the Court will be utilised to set the wrong com¬ 
mitted by the Court right and to prevent the party 

“O™ 1 suffering for no fault of his own. I960 All L f 
078 Ret. to. 

Where the judgment-debtor seeks within time the 
directions of the Court <ibout the way in which seeu- 
rity is to he furnished but the directions are not given, 
it he files the security bond within time but is not 
allowed to have the bond registered and no orders 
are passed within time on his application to have the 
bond corrected and the formal defects in it removed 
the judgment-debtor cannot be made to suffer for 

omissions. 1962 All L J 759 : 196*2 All W R 
(HC) 697. 

7?;. 21 ’ fhst Proviso (All)—Execution sale 

betting aside — Incorrect encumbrances shown in 
proclamation of sale — Applicant not able to raise 
objection at proper time — Proviso does not apply-^ 
Sale can be set aside on such ground. 

Under the first proviso added in U. P. to O. 21, 
b. JO, an objection to the incorrect encumbrance 
shown in the sale proclamation which could have 
:>een taken at the time when the sale proclamation 

was drawn up and was not taken at that stage cannot 
be made a ground for setting aside the sale. Since in 
the present case the applicant was not allowed to be 
impleaded as the representative of the judgment- 
debtor at an earlier stage, he could not raise that 
objection at that stage and therefore the proviso 

Pi° l k i n0t . a PPly» S0 a s to prevent him from taking 
that objection in his application under O 21 R 90 

1961 All w R (II C) 497 , 1961 All L J 669 

7 21, R. 90 (Andh Pra)—Issuing order direct¬ 

ing security to be furnished, after admission of 
the petition to set aside sale is illegal. 

The Court has no power to order the judgment- 
debtor to deposit security after his petition to set 
aside the sale under O. 21, R. 90 has been admitted. 

1 he proviso to the rule leaves the orders for deposit 
of security in the discretion of (he Court. Issuing of 
notice to the other side is a step showing that the 
ptti ion has been admitted and that the Court has 
applied its mind to the petition and decided to hear 
the applicant and the opposite side. Hence if the 
Court orders furnishing the security alter the peti¬ 
tion has been admitted, the Court acts with materiel 
illegality and the order is vitiated by an error of 

jurisdiction. AIR 1940 Mad 024 ; AIR 1941 MaH 
652 Foil.; AIR 1942 Mad 509, Disting (S) AIR 1955 

2 Andh L T e 70. n ‘ (1963) 2 Andh W «127 ! (1963) 


——O. 21, R. 90, Proviso (Andhra Pra.) -Words and 
11 1 rases ‘Security’ —Meaning—Includes 'surety. 1 See 
W ords and Phrases-‘Security.’ AIR 1932 Andh Pra 

J. I i)» 

°- 2I .* R ", Proviso 1 (Andh*Pra)—Application 
to set aside execution sale-Third party personal 
security demanded from judgment-debtor — Sue 
feeding judge ordering immovable property as 

dictiom ~ N ° reaS ° r,S ®' ven ~°rder without juris. 

Where on an application by the judgment-debtor to 
set aside an execution sale of his property the trial 
Court ordered him to produce third party^peisona 
security and having furnished the same the succeed- 



110 


CIVIL PROCEDURE CODE (1908). O. 21, R. 90. Note 15 


ing judge without passing any orders thereon ordered 
the judgment debtor to produce immovable property 
as security; 

Held, that the succeeding judge was not entitled 
to review the order unless it had been for sufficient 
reasons which must be put on record. On the other 
hand, when he issued an order ignoring the order of 
his predecessor, his latter order was vitiated as with¬ 
out jurisdiction. AIR 1962 Andh Pra 175 (176) 
(Pt A) (Pr 5). 

——O. 21, R. 90 — Amendment of Rule by Nagpur 
High Court — Amended Rule governs cases between 
parties in Vidarbha Region. 

The Civil Procedure Code with the amendments 
made by the Nagpur High Court in the exercise of 
its powers as was applicable on the appointed day 
will govern the procedural rights of the parties in 
Vidarbha Region, and it is that Code as amended wall 
have to be enforced by the Court now under the 
Superintendence of the High Court of Bombay. 
Applications for setting aside sale in execution of 
decrees are, therefore governed by O. 21, R. 90 to 
which proviso was added by the Nagpur High Court 
as far back as 29-6-1943 which says that no applica¬ 
tion for setting aside sale shall be entertained on any 
ground which could have been but was not put for¬ 
ward by the applicant before .the commencement of 
the sale. 1963 Mah L J (Notes) 36.: 

-0.21, R. 90, Proviso (ii), as amended by Cal¬ 
cutta High Court — ‘Defect’ meaning of—Fraud if 
included — Under-valuation in sale-proclamation 
whether fraud — Judgment.debtor’s failure to take 
objection—Effect. 

The word ‘defect* in R. 90 accordirg to its ordi¬ 
nary connotation covers only omissions, irregularities 
or deficiencies, but not also a fraudulent suppression 
or distortion of facts. Therefore, the second proviso 
will apply and have full effect in cases where defects 
of form have occurred in drawing up the sale pro¬ 
clamation or there has been some omission of particu¬ 
lars without any fraud on the part of anybody. 
When all columns in the sale proclamation except the 
first and the*second are left absolutely blank the omis¬ 
sions are covered by the-second proviso but not deli¬ 
berate under-statement of value, if there was any such 
under-statement in the figures set out against different 
lots. 

Thus, if it be found that the execution creditors 
knew of the real value or had means of ascertaining 
it yet under stated the value, it would be sufficient 
evidence of fraud so as to vitiate the sale in spite of 
the failure of the judgment-debtors to take his objec¬ 
tion betimes. If, on the other hand.it be found that 
although the valuation was stated at too low a 
figure the execution creditors so stated it without any 
knowledge of the real value or that they had no 
means of ascertaining what that value was and that 
no fraud was involved in the under-statement, there 
would be nothing in the value stated which would 
furnish a ground for challenging or setting aside the 
sale. A I R 1945 P C 67, Foil. 59 Cal W N 1082 : 
AIR 1956 Cal 59 (61, 62) (Prs 9, 12) (DB). 

-O. 21, R* 9G, Proviso 1 (Madras Amedment)— 

Court must decide whether to direct a deposit or 
permit the applicant to furnish security — If it is 
cash, it would be deposit of amount mentioned in 
sale warrant or the amount realised bv sale — 
It would not be security—To demand cash security 
would be illegal. (1962) 1 Mad L J 330. 

-O. 21, R. 90 (Mad.), Proviso 1—Petitioner order¬ 
ed to furnish security — Decree-holder volunta¬ 
rily taking notice and desiring to file counter — 
Permitting decree-holder to file counter—Effect — 
Petitioner not absolved fiom duty of furnishing secu¬ 


rity in accordance with Court’s order : AIR 1942 
Mad 509, applied; (S) AIR 1955 Mad 486, Disting. 
1960 Mad W N 586 : (1961) 1 Mad L J 207 : 73 Mad 
L W 512 : AIR 1961 Mad 75 (76) (Pr 5). 

O. 21, R. 90, Proviso 1 (Madras) — Discretion— 
Security—Petition to set aside sale admitted—Court 
cannot thereafter call upon petitioner to furnish 
security. 

Once a petition to set aside a sale is admitted the 
Court cannot thereafter call upon the petitioner to 
furnish security. 

Whether a petition has been admitted or not would 
depend upon the circumstances in each case. 

The numbering of a petition is really an act of a 
ministerial officer of the Court. When a petition is 
presented, it is checked in the office of the Court, 
and, if it is in order it is automatically numbered. 
No judicial process is involved at that stage. But, 
when notice is ordered to go, it normally means that 
the Court has applied its mind to the petition and 
decided to hear the petitioner and the opposite side. 
Normally, that would be cogent evidence that the 
petition has been admitted. But, there may be cases 
where, notwithstanding the fact that notice has been 
ordered to issue, it is clear that such a result was not 
intended.* • 68 Mad L W 330 : (1955) 25 Com Cas 
161 i 1955 Mad W N 289 : I L R (I956i Mad 49 : 
(1955) 2 M L J 99 : A I R 1955 Mad 486 (490) (Pt B) 
(Prs 9, 10) (DB). 

-O. 21, R 90, Proviso 1 (Mad). — Order for fur¬ 
nishing security against judgment-debtor applicant — 
Judgment-debtor furnishing as security part of mort¬ 
gaged property which had remained unsold in execu¬ 
tion of mortgage decree — Value of security offered 
sufficient—Court refusing to accept such security and 
confirming sale without enquiring into petition under 
O. 21, R. 90—Held that the Court was bound to 
accept the security offered and should have enquired 
into the petition under O. 21, R. 90. ( 50) 1950-2 
xMad L J 814 : AIR 1951 Mad 663 (2) (665) (Pt B) 
(Pr 4). 


-O. 21. Rr. 90, 92 —Scope — Application under 

O. 21, R. 90 pending — Order confirming sale is 
illegal and will be set aside — Expression ‘made’ in 
O. 21, R. 92 cannot mean admission of application 
under O. 21, R. 90. 


It is true that no application under O. 21, R. 90 
tn be deemed to have been admitted till either 
)tice of that application has been ordered to the 
jeree-holder or decree-holders or security if any 
illed for by the Court is given. It cannot however 
; contended that in view of the first proviso to 0. 21, 

. 90 (added by Madras High Court) the application 
mder R. 90 of O. 21 can be deemed to have been 
lade’ only when it is admitted and not on the date 
[ its presentation. The expression ‘made’ in O. 21, 

. 92 (1) cannot refer to the admission of the petition, 
l an application made under R. 90 of O. 21 as 
nended by the Madras High Court, there are three 
ifferent stages if the Court calls for a security from 
le applicant—firstly there is the presentation ot the 
^plication, which is the same thing as making the 
mplication, secondly there is the admission oi the 
implication, and lastly the disposal of that applica- 
on. But the confirmation under O. 21, R. 92’can 
mly be made after the application made by the 
dgment-debtor to set aside the sale is disallowed, 
here the sale is confirmed when such application 
pending the order is illegal. Therefore the order 
mfirming the sale and not the sale as such will be 
t aside. (1963) 1 Mys L J 587 : A I R 1964 Mys d9 


ey\ /r\n> 


-o. 21, R. 90—Second proviso (Nagpur)— Scope. 

The grounds contemplated by the added proviso 
are grounds which would be available to the judg- 
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ment-dehtor or the person whose property has been 
put up for sale before the sale had been held. But 
the ground that the sale was held before the expira¬ 
tion of 30 days from the date of the publication of 
the sale proclamation would come into existence only 
after the sale and therefore this could not be a ground 
which could be said to be available to the judgment- 
debtor before the commencement of the sale. It is 
obvious therefore, that the proviso in question does 
not attract cases of this kind. 1954 Nag L J 212 : 
ILR (1955) Nag 434 : AIR 1954 Nag 240 (240) (Pt A) 
(Pr 4). 

- O. 21, R. 90 (1), Proviso Cl. (a) (Patna and Orissa) 

Setting aside of sale — Not put forward by the 
applicant-judgment-debtor before conclusion of 
sale—Decree-holder’s rights. 

Assuming that under the amendment made by 
Patna High Court in 1942 to R. 90, the judgment- 
debtor has an obligation to inform the Court any 
irregularity within his knowledge in respect of con¬ 
ducting the sale before the sale is concluded, as the 
wording of the amendment stands, it must be shown 
by the decree holder that conscious of the irregularity 
the judgment-debtor suppressed the same from the 
notice of the Court before the sale was concluded. 
ILR (1961) Cut 61 : AIR 1961 Orissa 171 (173, 174) 
(Pt B) (Pr 7). 

-O. 21, R. 90 (1), Proviso (Patna) — Execution by 

attachment and sale of house — Judgment debtor 
though served with notices and processes in execu¬ 
tion not raising plea of exemption from attachment 
under S. 60 — Judgment-debtor not entitled to ask 
Court to set aside sale on ground of exemption. 1959 
B L J R 695 : AIR 1960 Pat 171 (172) (Pt B) (Pr 5). 

-O. 21, R. 90, Proviso (1)(b)(Patna)—Applicability 

—Sale in contravention of S. 14 of the Bihar Act 7 of 
1939—See Debt Laws— Bihar Money Lenders (Regu¬ 
lation of Transctions) Act (7 of 1939), S. 14. AIR 
1955 N U C (Pat) 239. 

—-O. 21, R. 90 — Proviso (added by Simla High 
Court)—Irregularity — Objections to defective pro¬ 
clamation if can be taken after sale — See Ibid, O. 2, 
R. 66. AIR 1955 NUC (Punj) 4593 (DB). 

16. Appeal. 

- O. 21, R. 90 —Appeal—Order directing execution 

sale—Matter involving question of material irre¬ 
gularity in conducting sale—Appeal—See Ibid, S. 47, 
AIR 1955 NUC (Ajmer) 4424. 

« 

- O. 21, R. 90—Appeal to Supreme Court—Amount 

or value of subject-matter of dispute in Court of first 
instance — See Constitution of India, Art. 133 (1) (a). 
AIR 1956 All 735 (DB). 

-O. 21, R. 90 — Appeal — Objection under O. 21, 

R. 85—See Ibid, S. 104 (2). (S) A I R 1955 All 226 
(DB). 

-O. 21, R. 90— (Andhra Pradesh) — Application 

by judgment;debtor to set aside execution sale dis¬ 
missed for default of judgment-debtor in depositing 
sale warrant amount within time— Appeal treated as 
revision—See Ibid, S. 151. AIR 1962 Andh Pra 271 
(DB). 

-O. 21, R. 90, Proviso (Madras) and O. 43, R. l(j) 

— Appeal — Dismissal of application for failure to 
deposit sale warrant amount —Appeal. 

An order dismissing a petition under O. 21, R. 90, 
Civil P. C. for failure to deposit an amount equal to 
that mentioned in the sale warrant as directed oy the 
Court under the proviso to that rule amounts to a 
refusal to set aside a sale within the meaning of O. 43, 
R. I (j) and is therefore appealable. AIR 1939 Mad 482 
and C. R. P. No. 1208 of 1937, Rel. on. I L R (1959) 
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Andh Pra 790: (1959) 2 Andh W R 227 : AIR 1959 
Andh Pra 667 (667,668) (Prs 3, 4) (DB). 

-O. 21, Rr. 90 and 92— Order dismissing applica¬ 
tion under O. 21, R. 90—Consequential order or con¬ 
firmation of sale follows—Appeal against such order 
incompetent—See Ibid, S. 47. 1964 Ker L T 720. 

-O. 21, R. 90—Preliminary decree for partition— 

Private sale held by Commissioner at direction of 
Court for division of sale proceeds amongst sharers— 
Whether appeal or revision lies—Partition Act (1893), 
Ss. 2, 7- Hindu La v—Partition— See Ibid, S. 115. 

1963 Jab L J 52. 

-0.21,R. 90—Order under 0.21, R. 90 —Only one 

appeal is tenable — Whether a notice under O. 21, 
R. 66 was served — Question falling under S. 47 — 
Second appeal against such order is competent — See 
Ibid, S. 47. 1963 M P L J (Notes) 26. 

— O. 21, R 90 and O. 43, R. 1 (j) — Order refusing 
to set aside sale — Second appeal not maintainable 
whether the order is passed by civil Court or Revenue 
Officer. 1962 M P L J (Notes) 321. 

-O 21. Rr. 90,92 — Madhya Pradesh Land Re¬ 
venue Code (2 of 1955), S. 41 and Sch. If, R. 29—Ap¬ 
plication under R. 29 for setting aside revenue sale 
on the ground of material irregularity in conducting 
the sale rejected and sale confirmed—Appeal—Parties 
—Auction purchaser is necessary party — Failure to 
implead him within the period of limitation entails 
dismissal of appeal. AIR 1930 Nag 5, Foil. ILR (1960) 
Madh Pra 587: 1960 M PC 788: 1960 M P L J (Notes) 

233 : 1961 M PL J 49 : 1961 Jab L J 64 t A I R 1961 

Madh Pra 298 (299) (Pr 6) (DB). 

-O. 21, R. 90, O. 43, R. 1 and S. 151 — Appeal 

Application dismissed for default—Appeal. 

A judgment-debtor filed r an application for setting 
aside the sale under O. 21, R. 90, Civil P. C. It was 
dismissed in default and the restoration application 
was rejected. The judgment-debtor went up in appeal 
which was allowed. 

Held,that there is no express provision for restora¬ 
tion of applications dismissed in default during the 
course of execution proceedings. However, the Court 
has power under S. 151, Civil P. C. to restore the 
application. Such an order is not appealable under 
O. 43, Civil P. C. 1959 M P L J (Notes) 83. 

-O. 21, R. 90 — Material irregularity— No notice 

of sale—Effect—Setting aside sale— Second appeal — 
See Ibid, S. 47. (1959) 2 Mad L J 212. 

-O. 21, R. 90 — Appeal — Order for security_ 

Estoppel—Estoppel in execution proceedings—Appli¬ 
cation to set aside execution sale — Personal security 
offered by petitioner not accepted—Instead petitioner 
required to furnish either cash security or security of 
immovable property—Application dismissed on failure 
to furnish security as required—No estoppel against 
petitioner to file appeal against order of dismissal — 
See Evidence Act (1872), S. 115. (S) A I R 1955 Mad 
486 (DB). 

-O. 21, R. 90 and S. 47—Second appeal — Lower 

Court refusing to set aside sale — Application in 
terms of R. 90—No question under section 47 raised 
—Second appeal does not lie. 

Where both the Courts below concurrently refused 
to set aside the sale and the application was appa¬ 
rently in terms of O. 21, R. 90, Civil P. C., and no 
question under S. 47 was raised. 

Held, that no second appeal lay. 1951 Nair L I 
(Notes) 215. 

-O. 21, Rr. 90 and 92—Execution sale—Applica¬ 
tion under O. 21, R. 90 disallowed — Order of con¬ 
firmation refusing to extend time for payment of 
decretal dues — Order falls under O. 21, R. 92 and 
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cannot be split up — Appeal lies under O. 43, R. 1 (j) 
-Revision against refusal to extend time-Not main¬ 
tainable. See Ibid ; S. 115. A I R 1962 Pat 410. 


O 21, R. 90 Order dismissing application for 
non-prosecution—If appeal lies under O. 43, R. 1 (j). 

An order dismissing an application for setting aside 

a 7^,\ R * ", 0r non prosecution falls 
\\ithin O. 43, R. 1 (j) and as such is appealable. If 
the application is disposed of on merits and is dis¬ 
missed, the result Is that the sale is confirmed^, like¬ 
wise, if the application is dismissed for non-prosecu¬ 
tion, the result is the same, namely, that the <ale is 
confirmed. AIR 1928 Cal 25 and AIR 1929 Cal 407 

(2), Rel. on. I L R 36 Pat 553 s A I R 1957 Pat 465 
(466) (Pt A) (Pr 2) (DB). ° 


. O 2L R- 90 —Appeal — Powers of Court — Dif- 
m ssal of application under for non-prosecution — 
Propriety of. 

W here the Court refused to allow time to the appli- 
cant under O 21 R 90 ignoring the certificate of 
iliness filed on his behalf, the order is not a judicial 
orcer and therefore the consequent order of dismissal 
ot the application under O. 21, R. 90 for non-prose¬ 
cution is not proper and must be set aside in appeal. 

? p L ?) 1 553 : A 1 R 1957 Pat 465 ( 4GG ) ( pt B) 


- °‘i 2 V ?* 90 ,"" Application to set aside sale on 

ground of fraudulent suppression of notice under 
S. loS B, Bihar Tenancy Act — Order allowing—Re- 
versal in appeal—Second appeal, if lies. 

Where an execution sale is set aside under 0.21, 

R. 90, Civil P. C., on the ground that the notice under 

S. 158-B, Bihar Tenancy Act (which substantially 
corresponds with O. 21, R. 22, Civil P. C.), was 
iraudulently suppressed, hut in appeal the order is 
reversed and the application is dismissed, a second 
appeal lies from the appellate order. A I R 1947 P d t 
454, Foil. AIR 1952 Pat 434 (434) (Pt A) (Pr 2). 

—-O. 21, R. 90—Irregularity — Objections to terms 
of proclamation if covered by S. 47 — Inclusion or 
exclusion of term in spite of objection — Remedy by 
way of appeal if available. See Ibid, S. 47. A I R 
1955 NUC (Punj) 4593 (DB). 

17. Revision and review. 

O. 21, R. 90 — Order directing judgment-debtor 
to furnish security—Order made after admitting the 
petition —Propriety. 

An application filed under O. 21, R. 90 and S. 151, 
Civil P. C., was numbered, notice to respondent was 
ordered and after service of the notice the Advocate 
appeared and argued that security should be 
demanded. In revision against the order of the Court 
directing the judgment-debtor to furnish security for 
the sale warrant amount: 

_ Held, it is clear from the Proviso to O. 21, R. 90, 
Civil P. C., that security can he demanded only 
‘before admitting the petition’. The facts, in the 
instant case, do not show that there are any circum¬ 
stances to indicate that when the Court ordered 
notice, and it was served, and the Advocate appeared 
and argued the matter, the Court intended to do 
anything else than to admit that application. 

It may be that the Court ordered notice in the first 
instance on account of not being aware of the Proviso 
to O 21, R. 90. But that would not make any differ¬ 
ence. There is no denying the fact that the Court 
acted with material illegality in exercising its juris¬ 
diction in directing security to be furnished after 

admitting the petition. (1963) 2 Andh L T 70» (1963) 

2 Andh W R 127. 

“O. 21, R. 90 — Order setting aside sale— Revision 
— Maintainability. See Ibid, S. 47. AIR 1955 Cal 63. 


caio?* Ri i 0r i er °, n application to set aside 
sale on grounds under Kerala Act 31 of 1958 — Exe¬ 
cuting Court could review its decision. See Debt 
io a ^7 kera a Agriculturists Debt Relief Act (31 of 

lmlnierLgJ y A " 2 0f 1S81). S. 22 (2|(a). 

• *4 

—O. 21, R. 90—Preliminary decree for partition— 
r ‘ va , te ( sa ! e h . eld by Commissioner at direction of 
V 01 dlvlsl0n °f sa l e proceeds amongst sharers — 

1962 mVL P J 872. 0r m ’ isi ° n lies ‘ See Ibid - S - 115 - 


.. R - 90, Ss. 115, 47, O. 21, R. 89 — Execu¬ 

tion sale — Property of judgment-debtor alleged to 
have vesfed in the State under Bihar Land Reforms 

^Lu Que . Sh0n . whether judgment-debtor had any 
saleable interest on date of vesting falls under S 47 

and not under O. 21, R. 89 or 90 - No revision "lies 
AIR S 1962 e pa O t f 4 C 10 firmatiOn ° f Sa,e ‘ S<?e Ibid ’ S ' 115> 

4 

; O, 21, R. 90, S. 115 — Revision against order of 
execution Court refusing to set aside auction sale 
under O. 21, R. 90—Whether executing Court applied 
its mind to terras of sale proclamation is question of 

sSlbW.IT,?. aYmoU R‘f?, '“ r “ lsi °”- 

3mh s u'f(5r«if' ,n - s “ ,b,J ' s - >“• 11 * 

! B* 90 Finding as to injury due to material 

irregularity in conduct of execution sale-Finding is 

o 1 jS™™ 1 be T interfered in revision. See Ibid, 
b. 115. (’o5) 8 Sau L R 434. 


18. Limitation. 

See also Ibid, Note 5. 

" 21, R- 90 Limitation—Fraud — Proceedings 

C° SI 1 as . K i e exec,ltion sales. See Limitation Act (1908h 
S. 18. AIR 1954 Cal 604 (DB). 

R - 90 ~~ Application under O. 21, R. 90, 
r 1V1 1 o * Extension of limitation on account of 
iraud. See Limitation Act, S. 18. AIR 1950 Mad 509. 

~ 21, R. 90 — Limitation Act (1908), Art. 166- 

Court having power under the sale proclamation to 
accept or reject bid—Court adjourning case for sub¬ 
mission of papers by sale officer — Limitation for 
application commences from adjourned date. See 
Limitation Act (1908), Art. 160. (1962) 40 Mys L J 
962. • 

-O. 21, R. 90—Setting aside rent sale under Orissa 

Tenancy Act on ground of fraud — Fraud coming to 
knowledge on 19th April 1950 — Period of limitation 
whether governed by S. 228 (2) of Orissa Tenancy 
Act or O. 21, R. 90 of Civil P.C. See Tenancy Laws— 
Orissa Tenancy Act (2 of 1913), S. 228 (2). AIR 
1955 NUC (Orissa) 714. 


-O. 21, R. 90—Application to set aside sale held 

under Tripura Public Demands Recovery Act — 
Delay — Sufficient ground to excuse — (Limitation 
Act (1908), Art. 166). 

The provisions of S. 20 (2), Tripura Public 
Demands Recovery Act, require only that the Certi¬ 
ficate Officer should be satisfied that there are reason¬ 
able grounds for entertaining the application made 
under that section to set aside a sale after the expiry 
of the period of 30 days as required under O. 21, 
R. 90, Civil P. C. The fact that he has not recorded 
his grounds in detail or that the grounds on which 
the application is allowed are not such as will he 
treated as sufficient in the ca f e of a person who is 
invoking the aid of the provisions of S. 5, Limitation 
Act, does not vitiate his order. AIR 1931 Pat 182, 
Foil. A I R 1955 Tripura 5 (7) (Pr 7). 
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ORDER 21. RULE 91: 

SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 91) 

1. Scope. 

% Saleable interest. 

3. Limitation* 

4* Refund of purchase money where there 
is no saleable interest. 

See also Ibid, O. 21, R. 93. 

5. Revision. 

1. Scope. 

O. 21, R. 91 — Applicability — Consent money 
decree — Judgment debtor agreeing to pay decretal 
amount out of sale proceeds of his share in immov¬ 
able property whicn was to be sold by named auc¬ 
tioneers by public auction—Sale held by auctioneer 
pursuant to consent decree is not a sale in execution 
of decree nor is it sale by Court—It is a sale in all 
respects by private treaty later incorporated in consent 
decree — Application by auction-purchaser to set 
aside sale on ground that judgment-debtor had no 
saleable interest — Provisions of C. P. Code do not 
apply and O. 21, R. 91 is not attracted. (’61) 65 Cal 
W N 881. 

-O. 21, R. 91—Applicability—Receiver putting up 

property of estate to sale to recover his costs, etc.— 
Purchaser can object to title where real and substan¬ 
tial defect exists in the title—Sales will not be upheld 
—Lack of title cannot be cured by any special condi¬ 
tion. See Ibid, O. 40, R. 1. AIR 1955 NUC (Cal) 641. 

—O. 21, R. 91—Applicability—Sale under Madras 
Estates Land Act —(Tenancy Laws—Madras Estates 
Land Act (1 of 1908), Ss. 131 and 192 (1).) 

Since O. 21, R. 91, is not one of the provisions that 
have been excluded by S. 192 (1) of the Madras 
Estates Land Act an auction-purchaser in a sale under 
that Act is entitled to resort to this provision of law 
—There is no repugnancy between O. 21, R. 91 and 
S. 131 of the Madras Estates Land Act. (1952) 2 Mad 
L J 827 : 65 Mad L W 1130 : AIR 1953 Mad 671 
(673, 674) (Pt B) (Prs 19. 20). 

~ —O. 21, R. 91—Second execution sale cannot be 
held unless first is set aside in accordance with pro¬ 
cedure set out in Code. AIR 1955 NUC (Trav-Co) 
2561 (DB). 

2. Saleable interest. 

O. 21, Rr. 91, 71—Setting aside sale by auction- 
purchaser—Want of saleable interest must extend to 
whole property. 


judgment-debtor had no saleable interest in the pro¬ 
perty sold. AIR 1953 Trav-Co 619 (620) (PtB) (Pr 4) 
(DB). 

3* Limitation* 

-O. 21, R. 91 — High Court Rules and Orders— 

Bombay High Court (Original Side)‘.Rules, Rr. 466,523, 
525 —Execution of mortgage decree—Auction sale of 
land—Misdescription of property in particulars and 
conditions for sale - Auction-purchaser purchasing 
property, relying on conditions and descriptions — 
Right to set aside sale - Application for, is not main¬ 
tainable under Civil P. C. — Limitation Act, Arts. 160 
and 181 do not apply — Application lies under O. S. 
Rules of High Court — Sale can be set aside—Limita¬ 
tion Act (1908), Arts. 100, 181, See High Court Rules 
and Orders—Bombay High Court (Original Side) 
Rules, R. 460. AIR 1965 Bom 139. 

-O. 21, R. 91 —Sale in execution of mortgage 

decree—No confirmation of sale—Judgment-debtor is 
entitled to satisfy decree before sale is confirmed, 
even beyond period of thirtv days from sale. See Ibid, 
O. 34 R. 5 (I). (1963) 2 Mys L J 413. 

4. Refund of purchase money where there 
is no saleable interest. 

See also Ibid, O. 21, R. 93 

-O* 21, Rr. 91, 93 — Judgment-debtor having no 

saleable interest — Sale set aside on application of 
auction-purchaser and money refunded—Order to 
re-deposit—Legality. 

On an application by the auction purchaser that 
the auction sale in his favour appeared to have been 
made without there being any subsisting title to the 
property in the judgment debtor and he therefore, 
wanted the sale to be set aside and the money refund¬ 
ed to him, the Court issued notice both to the decree- 
holder and the judgment-debtor and allowed the 
auction-purchaser to withdraw the amount. Subse¬ 
quently the decree holder made an application that 
the auction pur .baser be directed to re-deposit the 
money which he had taken away and the executing 
Court, overruling the objection of the auction-purcha¬ 
ser, directed him to re-deposit the money within a 
fortnight failing which it held that the property of 
the auction-purchaser was to be attached. On revision 
against the order ; 

Held, that there was “no provision in the Code of 
Civil Procedure under which an order of the type 
that has been made by the Court below could be 
made. The order was without jurisdiction and should 
be set aside. 1958 All W R (HC) 403. 


It is only in the absence of interest in the entiret 
of the property that an auction purchaser could hav 
the sale set aside. Under O. 21, R. 91 the want o 
saleable interest in judgment-debtor must extend t< 
the whole of the property. If the judgment-debto 
has even a partial interest in the property, then th 
auction purchaser cannot have recourse to O. 21 
R. 91 or O. 21, R. 71, C. P. Code. (1964) 1 Andl 
W R 326 : (1964) 1 Andh L T 321. 

“O* 2L R* 01—Applicability—Setting aside o 
sale under—Conditions. 

There is no warranty of title in a Court sale and th 
purchaser bids at his own risk. He has to be satisfie< 
with the extent of the right that really passes to hin 
ynder the sale. He can avoid the sale only when 
there has been a total failure of consideration for th 
price paid by him at the Court sale on account of th 
tact that in the property put up for sale the judgment 
debtor had no interest at all to ho conveyed under th 
s f. Rut where the judgment-debtor had some sale 
able interest however small it may have been, thi 
Lourt sale cannot be set aside, on the ground that tt 
[Vo!. 3.] Fn.D. 8, 


•-O. 21, Rr. 91, 92, 93—Judgment.debtor found 

not to have saleable interest in property sold in 
execution—Suit by auction-purchaser for refund of 
purchase money is not maintainable. 

A purchaser has no right of suit in the event of his 
being deprived of the property bought by him at the 
Court auction by reason of want of saleable interest 
of the judgment-debtor and his only remedy is to 
have the sale set aside, before it becomes absolute 
AIR 1930 Mad 50 (FB) and A I R 1932 Lah 401 (FB) 
and AIR 1930 Oudh 148 and A I R J903 Kerala 148 
and AfR 1904 Kerala 109 and AIR 1948 E P 1 and 
AIR 1940 Rang 1, Diss. from. 

Sales in invitum do not involve a covenant of title; 
the purchaser accepts the property with all its risks* 
and the rule of caveat emptor applies to these cases. 
As a necessary corollary, he has no right of recovery 
of the purchase price except as contemplated by the 
provisions of O. 21, R. 91, read with R, 93. There is 
no scope for invoking the doctrine of money had 
and received since it cannot be postulated that the 
executing creditor received money which he had no 
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right to do and by a legal fiction the receipt by him 
was for the use of the plaintiff. If no one had guaran¬ 
teed the title of the judgment debtor to the property 
sold under a legal process and the purchaser had 
purchased only the judgment-debtor’s interest therein 
for what it was worth,it could not be’.predicated that 
there was any failure of consideration for the pur¬ 
chase of that or that the judgment creditor either 
unjustly or inequitably had withdrawn the amount 
deposited by the purchaser. The question of failure 
of consideration would arise only if there was a 
covenant of title. In the absence of it, the principle of 
money had and received would be inapplicable and 
tt e suit for return of the money cannot be sustained 
on that ground. But the right to recover the auction 
price in cases of fraud and misrepresentation which 
have induced the purchaser to buy the property 
stands on a different footing. If there is a taint or a 
toucli of fraud or deceit or mis-representation that 
induced the purchaser to bid for the property success¬ 
fully, that goes to the root of the sale and impairs 
its usefulness. Such sales are outside the scope of the 
relevant provisions of O. 21, and they fall within the 
principles enshrined in the material provisions of the 
( ontract Act. ^ adavalli Survakanthamma v. Maddi- 
patla Dorayya, (1965) 1 Andh L T 391 : (1965) 
1 Andh W R 395 : AIR 1965 Andh Pra 239 (247, 
24S, 250, 251) (Prs 71, 94, 96, 97) (FB). 

7 — O. 21, Hr. 91 and 93 — ]. D. having no saleable 
interest—Suit for refund of purchase money—Main¬ 
tainability. 

It is open to a Court auction purchaser on finding 
that the judgment-debtor has no saleable interest in 
the property sold to sue for the refund of the money 

on the foot of failure of consideration. AIR 1936 Vad 
50 (FB), Foil. 

The principle will also applv where the auction- 
purchaser is the decree holder. AIR 1935 Mad 340, 
Doubted: AIR 1927 Mad 394 and AIR 1927 Mad 835, 
Rel.on. AIR 1960 Andh Pra 89 (91) (Pt A) (Prs 5, 6). 

[Note : Inview of A I R 1965 Andh Pra 239 (F B) 
this case has to be regarded as Overruled- Ed.] 

— O. 21, R. 9 1 — Execution sale—Judgment-debtor 
having no saleable interest -Suit b> auction-purchaser 
for refund of purchase money — Not maintainable. 
See Ibid, O. 21, R. 93. AIR 1961 Cal 172 (DB). 

-O. 21, Rr. 91 to P3—Scope-Purchaser' in Court 

auction dispossessed of one of item of property sold 
by person with superior title- Right to claim.refund 

S' parate suit — Interest on amount and costs of 
defending suit by person with superior title — 
Right to. 

V\here an auction-purchaser of two items of pro¬ 
perty sold separately in execution of a decree loses 
possession of one of them as a result of a suit filed 
by a third party with superior title then lie has a 
right to recover the purchase money from the decree- 
holder by a separate suit. A)R 1930 Mad 50 (FB), 
Foil. There has been a “complete failure of con¬ 
sideration” as regards the one item dispossessed. AIR 
1945 Mad 363, considered; AIR 1930 Mad 856, 
applied; (1944) 2 Mad L J 272. Not followed. 

But the auction-purchaser in such a suit is not 
entitled to any interest on the purchase money till the 
date of the suit. Nor is he entitled to the costs 
incurred by him in defending the suit by the person 
with superior title. 65 Mad L W 417 : (1952) 1 Mac! 
L J 700 i 1952 Mad W N 37S : AIR 1954 Mad 129 
(180) (Pr 6). 

—O. 21, P. 91 — Objector succeeding in suit under 
O. 21, R. 63—Purchaser at auction sale held in mean¬ 
time entitled to apply under S. 151 — He cannot be 
driven to file separate suit. See Ibid, S. 144. *1951 
Nag L J (Notes) 132. 

O. 21, R. 91 — Judgment-debtor having no sale- 


able interest in property sold - Auction-purchaser ip 
entitled to refund of purchase money. See Ibid 
O. 21, R. 55. 1951 Nag L J (Notes) 132. * 

„—0 ; 21, Rr. 91 and 93; Ss 47, 144 and 151—Con¬ 
firmation of sale — Suit by third party — Judgment- 
debtor found to have no saleable interest in property 
Dispossession of auction-purchaser — Auction- 
purchaser can iecover purchase money from decree- 
holder — Remedy of auction-purchaser is not by 
application in execution or under S. 144 or 151 but 
o) independent suit On recovery of money from 
decree holder, execution is revived. AIR 1961 Rai 
J93, Reversed. 1964 Raj L W 178 : I L R (1964) 14 

Raj 333 : AIR 1964 Raj 140 (145, 147) (Pt B) 
(Prs 18,26) (DB). * J 1 


0.21, Rr. 91 and 93 Scope — Sale in execution 
Auction purchaser deprived of possession by third 
party—Right to recover amount from decree-holder 
Ton 47, 144 ° r 151 ‘ ^Placability — Contract Act,. 

J* 2u« 

An auction purchaser in execution sale is not en- 
titied to recover back the purchase money from the 
decree-holder after the confirmation of sale if it is 
discovered that the judgment-debtor has no saleable 
interest in the property merely on the ground of such 
discovery. A purchaser at an auction sale knows that 
no one guarantees to him that tfie judgment-debtor 
has a good title and he purchases tin property with 
his eyes open and regulates the price with reference’ 
to these circumstances. AIR 1938 All 593 (FB) and 
AIR 1950 Boin 313 and AIR 1926 Cal 971, Rel.on- 
AIR 1930 Mad 50 (FB), Not foil. Auction sale cannot 
be regarded as a case of mutual mistake of the con¬ 
tracting parties within S. 20 Contract Act: AIR 1932 
Lah 401 (FB) and AIR 1930 Oudh 148 (Fh), Diss. 
from Even if the auction-purchaser had a right to 
recover the purchase money after the confirmation of 
the sale he could not do so on an application under 
S. 47, S. 144 or S 151, C. P. Code AIR 1944 Sind 
233 and AIR 1951 Punj 106 (2) Diss. fr«>m, I96T Raj 
L W 553 : I L R (1961) 11 Raj 23 : AIR 1961 ha; 
193 (194 to 196) (Prs 3, 10, 11, 16, 18, 19, 20). 

[Reversed in AIR 1964 Raj 140 (DB).] 

5. Revision. 

-O. 21, R 91—Revision- Jurisdiction — Auction 

sale set aside after thirty days—Order if null and 
void. 

If a Court chooses to set aside the sale on the 
ground that the judgment-debtor had no saleable 
interest on an application filed by a stranger claiming 
the property long after thirty days of the sale in a 
proceedi ig to which the decree holder and the judg¬ 
ment-debtor are parties and they both allow the order 
to become final the order is not null and void or one 
made without jurisdiction though there is irregular 
assumption of jurisdiction by tire execution Court. 
The irregularity is one which would be cured by 
failure to object in good time AIR 1953 Trav-Co 620" 
(621, 622) (Prs 4, 5, 6) (DB). 

ORDER 21, RULE 91-A (BOMBAY) 

-O. 21, R. 91-A (Bombay) — Executioi transferred 

to Collector - Application to set aside sale under 
R. 90 lies in executing Court and not to ollector 
Bombay Rules under S. 68 — Bombay Civil Manual 
(1950 Edn.) Vol. 1. Chap. 2, Hr. i5, 16. See Ibid. 

O. 21, R. 90. AIR 1963 Mys 179. 

ORDER 21, RULE 92 
SYNOPSIS 

(Civil P.C. (190S), O 21, R. 92.) 

]. Scope. 

2. Necessary parties and notice to them. 

3. Suit to set aside or restore sale 
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4. Confirmation before thirty days. 

5. Compromise after sale but before confirmation. 

6. Appeal. 

!• Scope. 

O. 21, R. 92 and 89—Execution application and 
application under R S9 pending — Court dismissing 
former for non-appearance of decree-holder—Juris- 
diction of Court to confirm sale is not lost thereby. 

• Two separate proceedings, namely, the execution 
case-itself, and another an application made by the 
judgment-debtor presumably under O. 21, R. 89, for 
setting aside the sale, were pending before the Court. 
Notices had been ordered to be issued to the decree- 
holder and the auction purchaser in respect of the 
application under O. 21, R. 89 and the judgment- 
debtor had been directed to take the necessary steps. 
On the date fixed for the hearing »of the application 
both the judgment-debtor and the decree-holder were 
absent. The Court dismissed the execution applica¬ 
tion even though the decree-holder was not required 
to do anything for that date and was not in fact in 
default in any manner. Later on the Court confirmed 
the sale on the application of auction purchaser. 

Held, that the confirmation of the sale by the Court 
was not without jurisdiction. 

The dismissal of the execution application-was 
obviously wrong. But the parties were still bound 
bv it as they had allowed it to become final by not 
challenging it by appeal or revision. It could not be 
said that because the sale had been held and was 
awaiting confirmation the executing Court had no 
jurisdiction to dismiss the execution application. The 
Court was seized of the execution case and could deal 
with it rightly as well as wrongly A wrong order 
was not necessarily an order without jurisdiction. 

did not lose its jurisdiction to deal 
with the question of confirming the sale simply 
because the execution application was dismissed. 
Even alter the c.isnaissal of the execution application, 
the Court was still seized with the application for 
setting aside the sale. The application for setting 
aside the sale did not, get automatically dismissed 
with the dismissal of the application for execution 
especially as the auction purchaser was a third person 
and not the decree holder himself. It remained pend¬ 
ing and should be disposed of by a separate order. 
I he Court c >uld therefore set aside the sale or con¬ 
firm it while dealing with that application. 

iu T o 01 i gl1 d may be said that under O. 21, R. 57 of 
the Code on the application for execution being dis¬ 
missed for default the attachment ceased that could 
not have any practical effect. The sale already held 
remained unaffected and it was necessary by a sepa¬ 
rate order either to confirm it or to set it aside. The 
Court, therefore, continued to have jurisdiction to do 

cation* SPlt<3 ° f the dismissal °* the execution appli- 

It was true that it might be said that under O. 21 

n V] n P ^o CJ J ti 0 i n i for seeing aside the sale under 
U* 21, K. 89 had been filed the executing Court had 

no jurisdiction to confirm the sale till the application 
was disposed of. But ’the application in t le present 
case was not headed as an application under 0.21, 

i } t .) va . s Seated as such an application^ was 

bound to fail in any case because it had been filed 
long after the expiry of the period of limitation pro- 
videci for an application of that kind and was also 
defective inasmuch as the deposit made was not 
unconditional. Further the application must be 
deemed to have been rejected when the sale was 
ordered to be confirmed by the Court on the applica¬ 
tion ol the auction purchaser. 1962 All L I 72 s ; • 
19C2 All W R (LI C) 688. J ' 
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O. 21, R. 92—Scope—Failure to deposit pur¬ 
chase money within time—Confirmation of sale - 
Power of Court -See Ibid, O. 21, R. 80. AIR 1957 All 

50o# 

“0* 21, Rr. 92. 89, 90—Setting aside sale after 
confirmation-See Ibid, O. 21, R. 89. A I R 1957 All 
5oS. 

"O. 21, R. 92 — Sale confirmed after rejection of 

application to set aside sale—Application restored to 

tile in appeal ii,ffeet on confirmation. 

The existence of an application for setting aside i 
sale under O 21, R 92 is a bar for making the sale 
absolute. If the application is eventuaily accented 
any confirmation that might have been made in the 
meantime remains ineffective, The confirmation 
would automatically stand vacated, there being no 
sale It is not necessary that there should be an order 
avoiding the confirmation. The situation is the same, 
when the appellate Court reverses the decision of the 

hi Vr, , r r? tln ,? f , be application and restored it to 

ILB S.7 f/n'i'K «1) 10 : A "‘ lh L T 985 ' 

O. 21, R. 92 and O. 34 , R. 5 -Scope—Suit for sale 
on mortgage —Mortgagor when finally and irrevoca¬ 
bly loses his equity of redemption — (High Court 

Rules, and Orders - Calcutta High Court Rules 

(Original Side), Ch. 26 Iir. S9, 90 and 93 and Ch. 27 
K. 4oj. ’ 

In a mortgage suit for sale the equity of redemption 
can be claimed by the mortgagor when an application 
by the puichaser himself is pending for confirmation 
ol the sale. I he equity of redemption in such cases 

L n<>t H | ngU l Sh o b u 110 iinal decree for ^le nor by 
-he a.lual sale itself but survives until the sale is 

confirmed and made absolute under O °I F 09 

Civi! P. C or R. 45 of Chap. 27 of the Original'Side 

Rules by the issue of certificate oi sale. Thi's conclu- 

sion is approved by the general principle of law flint 

here should be no clog on the equity of redemption 

until the sale is concluded finally by Court’s order of 

confirmation or what ?s said by the sale becoming 

anso.ute under O. 21, R. 92 of the Civil PC II R 

(1957) 2 Cal 10 : 90 Ca! L J 211 • AIR 1956 Cal sin 
(511. 512) (Prs 6, 7, 10). ‘ U ° b Cal ° 10 

r7~^' ^2— Sale in execution of decree 

Decree.holcler purchasing property with leave of 

Court to bid and set oif-Eefore confirmation of 

l kt J ud ,^ II ! en la l . cbl0r living for adjustment of 
deht to Debt Adjustment Board — Judgment dcht ; c 

not extinguished - Application for ad ustni„ 

Ac”®*”! lSj)???? A£riCUltUral Debtors ’ BeHef 

■ 'Sssi-srs. « i 

confirmed under O. 21, R. 92 ol Civil P. C. and is 
only when the sale becomes absolute that the pro¬ 
perty vests in the purchaser. The purchaser, there¬ 
fore, docs not acquire any title to the property sold 

Court 5 an< UU the Sale is conf ‘rmed by the 

Where, in execution of a decree, a sale is held and 
tb F e decree-holder with leave of Court to bid and sei 
olf, purchases the property, the decree cannot be 
regarded as satisfied until the sale is confirmed and 

therefore, before confirmation of the sale, an apoli' 
cation by the judgment-debtor under the proviso, s 
of Saurashtra Agricultural Debtors Relief Act 1954 

would lie as the decree is subsisting It is mu,’ n 
the sale is confirmed by the C ° „ , u’ y whe . n 
sions of 0.21, It. 92 Civil P r .i, . ,f the pro,.. 

debt is extinguished and until confirmation* oTthe 
sale, th 0 judgment debt remains oufsMndir i 

subsisting. AIR 1942 Mad 119, AIR 19lV MI 253 IV1 
on. (1962) 3 Cuj L R 1007. 253 > ReI - 
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-O. 21, R. 92 — Purchase by decree-holder in 

auction sale—Satisfaction does not take place till 
confirmation of sale — Judgment-debtor can take 
advantage of provisions of Travancore Cochin 
Indebted Agriculturists Relief Act (3 of 1956) — See 
Ibid, S. 65. ILR (1962) 1 Ker 143. 

——O. 21, Rr. 92, 84, Ss. 47, 115—Auction sale by 
officer of Court-Sale subject to approval of Court— 
Power ol Court to set it aside — Grounds for — 
Inadequacy of price—See Ibid, 0.21,R. 84. AIR 1960 
Ker 69. 

-0. 21, R. 92 — Sale — When becomes absolute— 

Order for stay of confirmation of execution sale 
communicate! but not effectively withdrawn —Effect 
—See Limitation Act (1908), Art. 180. 1957 Ker 

L J 49. 

-O. 21, Rr. 92, 94, S. 65—Execution sale—Removal 

of fixtures by judgment-debtor after attachment and 
before confirmation of sale and delivery of posses¬ 
sion—Purchaser is entitled to price of fixtures. AIR 
1952 Kutch 10 (11, 12, 13) (Pt A) (Prs 6, 12). 

-O. 21, R. 92 (Kutch)—Right of Court-sale pur¬ 
chaser to interest on deposit. 

A Court-sale* purchaser, depositing sale price in 
Court has no cause of action to recover interest on 
the sale price deposited against the iudgment-debtor 
whose property is sold on the ground that by prefer¬ 
ring frivolous and vexatious applications, for setting 
aside the sale the date for confirmation of the sale 
was prolonged. If the applications are frivolous or 
vexatious or both, the Courts before whom such 
applications come for hearing, either before a trial 
Court or before an appellate Court, may summarily 
or expeditiously dispose them and may make an order 
under S. 35A of the Code of Civil Proceduie. If deci¬ 
sions of such matters ac^ delayed it does not give a 
Court-sale-purchaser a right to recover interest at 
0 p. c. or for that matter at any other rate of interest, 
from the judgment-debtor on the ground of illegal 
detention of purchase money. AIR 1952 Kutch 10 
(12) (Pt C).(Pr 8). 

-O. 21. R. 92 -No application made under O. 21, 

Rr. 89 and 90—Sale has to be confirmed under O 21, 
H 92 —Defective transfer certificate issued — Defect 
is only irregularity not affecting the sale in execution. 
See Ibid. S. 115. 1952 MPLJ -(Notes) 27. 

_O. 21, R. 92—Confirmation of sale — £ower and 

duty of Court — Continued subsistence of decree—If 
necessary—See Ibid, S. 65. AIR 1961 Mad 105. 

_O. 21, R, 92— Sale in execution — Confirmation 

—Duty of Court— Application by purchaser and 
notice to rival bidder—Necessity. 

No application by an auction* purchaser was neces¬ 
sary under the C. P. Code to enable the Court to 
confirm the sale. Confirmation of the sale was a duty 
of the Court which it should suo motu perform 
without being prompted by any party. (1958) 1 Mad 
L J 28 : 71 Mad L W 114 : AIR 1958 Mad 396 (397) 

(Pr 3). / 

_O. 21, R. 92 — Confirmation of auction sale — 

Duty of Court —Application by purchaser — Neces¬ 
sity — Application by auction-purchaser to bring 
legal representatives of deceased judgment-debtor on 
record —Limitation — (Limitation Act (1908), Arts. 

181,182). 

Confirmation of sale under O. 21, R, 92, does not 
require an application by the auction purchaser. Con¬ 
firmation is a st ltutory obligation imposed on the 
Court if the requirements of O. 21, R. 92, are satisfied. 
Eveu if the decree-holder as auction.purchaser for¬ 
mally applies for confirmation of the sale, it would 


not be an application to which Art. 181 would apply, 
and no question of limitation would arise. 

Consequently where the decree-holder auction- 
purchaser applies to bring on record the legal repre 
sentatives of the deceased judgment-debtor before 
confirmation of sale, in the course of proceedings in 
an application for execution validly made, the appli¬ 
cation will not come within Art. 182, since the appli¬ 
cation is not itself application for execution within 
the meaning of Art. 182. It is not an application either 
within the scope of Art. 181. 70 Mad L W 845 : 

(1957) 2 Mad L J 388 : 1957 Mad VV N 595 : AIR 
1953 Mad 317 (318) (Prs 3, 4). 

-O. 21, R. 92 (3) — Death of judgment-debtor 

aftersale and before confiimation — Confirmation 
without impleading judgment-debtor—Effect. 

Where after the sale but before confirmation the 
judgment-debtor dies and the confirmation order is 
passed without impleading his legal representatives, 
the confirmation is a nullity and not binding. But 
the sale itself is not a nullity and cannot be set aside. 
AIR 1929 Oudh 235, Diss. from. 65 Mad L W 366 : 
1952 Mad W N 259 : 1952-1 Mad L J 400 : ILR 
(1952) Mad 715 : AIR 1952 Mad 871 (872) (Pr 1). 

-O.21, R. 92—Refusal to confirm sale under inherent 

powers-See Ibid, S. 151. AIR 1952 Mad 582 (DB). 

-O. 21, R. 92 — S. 4, Madras Tenants and Ryots 

Protection Act inapplicable to case where sale is 
effected but there is no confirmation — Distinction 
between sale and confirmation—See Debt Laws—Mad¬ 
ras Tenants and Ryots Protection Act (17 of 1940), S. 4. 
AIR 1950 Mad 512. 

-0. 21, Rr. 92, 90 — Scope — Application under 

O. 21, R. 90 pending—Order confirming sale is illegal 
and will be set aside— Expression ‘made* in O. 21. 
R. 92 cannot mean admission of application under 
O. 21, R. 90-See Ibid, O. 21, R. 00. AIR 1964 Mys 
59. 

-O. 21. R. 92—Sale in execution of mortgage decree 

—No confirmation of sale—Judgment-debtor is entitled 
to satisfy decree before sale is confirmed, even beyond 
period of thirty days from sale — See Ibid, O. 34, 
R. 5 (1). (1963) 2 Mys L J 413. 

-O. 21, R. 92 (1)—Inherent powers of Court—May 

be exercised in direct conflict with express provisions 
—Sale by Court in execution of decrees — Same pro¬ 
perty sold twice—Court can set aside second sale in 
exercise of its inherent powers, though other remedy 
exists under the Code. See Ibid, S. 151. ILR (1963) 
Cut 24. 

-O. 21, Rr. 92, 72 — Bihar Land Reforms Act (30 

of 1950 ), S. 4(e)—Scope — Vesting of estate or tenure 
of judgment-debtor under money decree in State 
before confirmation — Decree-holder himself pur¬ 
chasing property in execution Jurisdiction to con¬ 
firm sale not affected by S. 4 (e). 

Where after the judicial sale of an estate or tenure 
in execution of a money decree and before its confir¬ 
mation, such estate or tenure has become vested in 
the State under the Bihar Land Reforms Act, the juris¬ 
diction of the Court to confirm the sale is not affected 
by S. 4 (e) of that Act. A clear analysis of clause (d) 
shows that what is prohibited is attachment and sale. 
The latter word must refer to the act of selling which 
is prohibited. Where, therefore, the sale has been 
already held, clause (e) does not provide for any 
prohibition. Although confirmation to sale may be a 
judicial act, it cannot be reasonably urged that it is 
part of the act of selling of the property at auction 
sale. The latter part of the section is a provision which 
affects only the order of attachment and does not 
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affect the sale itself. AIR 1960 Pat 378 and AIR 
1940 Pat 565, Disting.; A I R 1931 P C 33, Rel. on. 

The property may vest prior to sale, between the 
date or sale and that of confirmation or after confir¬ 
mation. If the sale takes place after vesting, then the 
objection as to non-saleability must be taken at the 
time of sale; if it is after sale but before confirmation, 
the objection, if at all, may be taken prior to confir¬ 
mation, but not so if the auction purchaser is the 
decree-holder whose decretal dues have already been 
adjusted towards the price at which the property is 
sold; and if it is after the confirmation then, obvi¬ 
ously, the question is immaterial. Even where the 
confirmation would have taken place on the date fixed 
but for an act which is held to be without jurisdic¬ 
tion, any measure operating to vacate the sale would 
not be applicable. AIR 1962 Pat 72 (FB) and A I R 
1931 PC 33, Rel. on. 

Where the decree-holder himself purchased the 
property with the permission of the Court and bad 
the decretal dues adjusted towards the price of the 
auctioned propeity under O. 21, R. 72, the confirma¬ 
tion cannot be stayed as it is doubtful whether the 
money decree can still be held to be unpaid. AIR 
1937 Cal 713, Rel. on. 1962 B L J R 764 : AIR 1963 
Pat 103 (105, 106) (Pt B) (Prs 5, 6) (DB). 

-O.21, R. 92 —Judicial sale when becomes absolute 

—Estate or tenure vesting in State after judicial sale 
and before Its confirmation — Effect — See Tenancy 
Laws— Bihar Land Reforms Act (30 of 1950), S. 4 (d) 

AIR 1960 Pat 378 (DB). 

-O. 21, R. 92— Scope — Suit for possession by 

auction-purchaser —Plea of uncertified payment— See 
Ibid, O. 21, R. 2 (S) AIR 1955 Pat 158. 

O. 21, R. 92 —Order confirming non-existent sale 

-See Ibid, S. 115. A I R 1955 N U C (Pepsu) 2506 
(DB). 

"" O. 21, R. 92 — Sale set aside — Applicability of 

71—Sale set aside under O. 21, R. 92—R. 71 is not 
attracted—Auction purchaser in prior sale not respon¬ 
sible for any deficiency in price offered by purchaser 

in resale. See Ibid, O. 21, R. 71. AIR 1956 Pepsu 

102 . 

■— 0*21, R* 92, S. 47—Judgment-debtor preferring 
objections against sale of property in execution of 
ex parte decree and also stating that he has applied 
for setting aside ex parte decree — Executing Court 
staying confirmation of sale — Ex paite decree set 
aside — Objection in execution that decree having 
been set aside execution sale was nullity — Executing 
Court confirming sale holding that objections filed 
under O. 21, R. 90 were time barred — Held, S. 47 
was appropriate provision of law and executing 
Court was not bound to confirm sale under R. 92 as 
the judgment-debtor had. challenged validity and 
not merely conduct of sale. See Ibid, S. 47. AIR 1965 
Punj380. 

~—O. 21, R. 92—Scope of—Sale set aside for mate¬ 
rial irregularity—No sale commission is payable to 
auctioneer. See Ibid, O. 21, R. 90. AIR 1955 N U C 
(Punj) 4933. 


O. 21, R. 92—Scope—Application under O. 21, 
R. 90 not made within time—Sale found to be nullity 
—Inherent power to set aside sale. See Ibid, S. 151 

AIR 1957 Raj 154 (DB). 

-O. 21, R. 92—Scope—Effect of confirmation of 

sale—Right of judgment-debtor in absence of deli¬ 
very of possession to demand possession and rent 
from tenant holding under lease granted prior to 
sale. See Ibid, S. 65. AIR 1953 Trav-Co 574. 

~—O. 21, R, 92—Trav-Co , C. P. C. (8 of 1100 M E), 
21, R. 86, Proviso (Prior to its amendment in 
1120)—Confirmation of sale pending appeal. 
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A provision in the Travancore Code of Civil Pro¬ 
cedure which was in force on the date on which 
the court sale in execution of a decree took place 
was contained in the proviso to O. 21, R. 80, and 
read thus : 

“Provided that no sale of immovable property shall 
be confirmed until the final result of any appeal 
preferred against the decree in execution of which 
the sale was made is known. If such decree be finally 
not confirmed, on appeil the sale shall be set aside. 

The provision contained in the proviso to O. 21, 
R. 86, is imperative and, hence, the confirmation of a 
sale in execution pending an appeal from the decree 
is an illegality. Where . therefore the decree of the 
trial Court relating to mesne profits is in effect varied 
by the decision in appeal the order confirming the 
safe while the appeal is pending must be held to be 
illegality and the sale has to be set aside. 1948 Trav 
C R 775 (FB), 1944 Trav L R 420, Foil. AIR 1953 
Trav-Co 371 (373) (Pr 5) (DB). 

—O. 21 R. 92 Ss, 11, 47, 151, 152, O. 34, R. 5 
(2) (3); O. 21, R. 89—Decree in suit on simple mort- 
gage providing for sale of mortgaged property in 
case of non-payment of mortgage debt within 3 
months—Payment not made within time allowed— 
Decree-holder applying for sale of mortgaged pro¬ 
perty without applying for final decree—Application 
entertained Property auctioned and purchased by 
decree-holder on 23-12- 1955-Judgment-debtor ap¬ 
plying on 24-1-1956 under 0.21, R. 89 for setting 
aside sale and depositing decretal amount—Amount 
not accepted by Court on ground of not having been 
deposited within 30 days — Sale confirmed under 

c?' 92 — Judgment-debtor applying under 

*>s. 151, 152 read with S.47, alleging that preliminary 
decree had not been drawn up and prayiug for cor¬ 
rection of omission—Application held barred under 
principles of constructive res judicata — Judgment- 
debtor also held not to have availed of remedies by 

way °f appeal available to him. See Ibid, S. 11. AIR 

1965 Tripura 1. 

2. Necessary parties and notice to them. 

7“0. 21, R. 92 (2) Proviso — Application to set 
aside court sale — Extension of limitation available 
against auction purchaser though he is booa fide 
purchaser and not party to material irregularity or 
Iraud — Auction purchaser not necessary party but 
merely person affected. See Limitation Act MQn*\ 

S. 18. (’65) 69 Cal W N 416 : AIR 1966 Cal 213. 

- O. 21, R. 92—Notice—Presumption, See Tenancv 
U959ri Ca n i 8 2 a 4. TeDaDCy AC ‘ (S ° f 1885) ' S ' 13 ‘ IL « 

2l - R- 92 — Auction purchaser is necessary 
party to application for setting aside sale. See Tenancy 

AIR S 1950Ca 8 i a 520. enanCy “ l# I8 “ 5 ’' S ' 17< » 

——O. 21, R. 92 — Necessary parties and notice to 

There is no provision in the Code of Civil Proce- 
dure for a purchaser to apply for bringing on 
record the legal representative of the deceased 
ludgment-debtor after the sale takes place but before 
confirmation. There is also no period of limitation 
prescribed for such bunging on record. The period 

, nl .” ety . days for bringing on record a legal repre¬ 
sentative in a suit cannot apply to a case where the 
judgment-debtor dies after sale but before confirma¬ 
tion? The confirmation might be at any time and 
need not necessarily be within thirty days of the 

rh f' nf Ilder 21, R- 92 W there is no obligatory 
duty of issuing any notice of confirmation to the 
judgment-debtor. (1953) 2 Mad L J 209 : ILR (IQ^t 
Mad 43 : 67 Mad L W 1116 : 1953 Mad W N 4RS* 

AIR 1953 Mad 988 (990) (Pt B) (Pr 4) (DB) 468 * 
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—9' 21. 92(2) ^Proviso— Two persons jointly 

bidding and sale knocked clown in joint name — 
Application under 0.21, R.90-Only one of joint 
bidders impleaded—Application not to be dismissed 
on that ground. 

It follows from the provision in O. 21, R. 92 (2), 
proviso that in a proper case a sale can be set aside 
it notice goes to all the persons affected. This does 
not. however, mean that under the proviso all the 
persons affected should be finally impleaded in the 
application. vVhere two persons bid jointly and the 
' a * e I s knocked down in their joint names and the 
judgment-debtors file an application under O. 21. 

H. 90, impleading only one of the joint bidders, the 
application cannot be dismissed on that account. 
(1949) 2 Mad L .1 552 : 1949 Mad W N 688 : 62 Mad 
L \V 803 : AIR 195G Mad 150 (Pr 2) (DB). 

"O. 21, R. 92 (2), Proviso—Necessary parties and 
notice to them—Application for setting aside sale by 
one of the judgment-debtors — Each judgment-debtor 
having independent status of his own—Non-appli¬ 
cant judgment-debtor is entitled to notice of applica¬ 
tion under O. 21, R. 92 as oneK)f the persons alfectei 
oy tne sale- Court, in the absence of such notice, is 
not right in setting aside sale. 1962 B L J R 764 : 
AIR 1963 Pat 103 (104) (Pt A) iPr 4) (DB). 

•—-O. 21, R. 92 — Rent sale — Application under 
O. l t, R. 90 —Settlee from auction-purchaser is neces- 
8ary party Order setting aside sale without notice 
to him is null and void and not binding on him— 
suit to declare order as null and void—O. 21, R 92 

j* no bar. See Ibid, 0.21, R. 90. AIR 1957 Pat 2IL 
i DB). 

-O. 21, R. 92—Notice, purpose of—Sale attached 
as being without jurisdiction—Notice on settlee of 
decree holder auction-purchaser. 

The object of R. 92 insisting upon notice is to 
entitle every patty interested to be heard; therefore 
if a party has actual notice, the absence of formal 
notice does not vitiate the proceedings. Where the 
judgment debtors were pleading that the executing 
Court had no jurisdiction and the sale was nullity, if 
the sale was a nullity, then the auction purchasers 
did not acquire any title as against the judgment- 
debtors, and a subsequent settlement by the decree- 
holder auction-purchaser would confer no title on 
the settlee. 1954 BL1R 2 58 : AIR 1954 Pat 429 
(432) (Pt E) (Pr II) (DB). 

— O. 21, R. 92 (2) and S. 115—Necessary parties — 
Auction-purchaser added sfter 30 days of the date 
of sale-Legality—(Limitation Act (1908), Art. 166). 

It is not necessary to mention the parties in the 
heading of the application under O. 21, R. 90. If any 
party is left out, it is the duty of the Court to give 
notice under proviso to O. 21, U. 92 (2). It would of 
course'be advantageous if an application under O. 21, 
R. 90 mentions in the heading all the parties affected; 
but if it does not, it cannot be said that the applica¬ 
tion is barred by Art. 166, Limitation Act, provided 
it is filed within 30 days of the date of sale. 

Held, that the Courts below were wrong in hold¬ 
ing that the application was barred by limitation, 
simply because the auction-purchaser was formally 
mace a party more than 30 days after the date of 
sale. By taking this wrong view the executing Court 
refused to exercise the jurisdiction vested in it, and 
the High Couit was entitled to interfere under S. 115, 
Cl. (b) C. P. Code. 1955 Raj L W 263 : ILR (1954) 4 . 
Raj 9U0 : AIR 1955 Raj 51 (52,53,54) (Prs 3, 12) 
(DB). 

——O. 21, R. 92—Notice—Decree-holder purchaser— 
Notice to — Necessity—See Ibid, O. 21, R. 89. AIR 
1953 Tiav-Co 529 (DB). 
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3. Suit to set aside or restore sale. 

7 ^1, Rr. 92, 93, S. 9 — Execution sale set aside 

in appropriate proceedings - Recovery of purchase 
money—Suit for, by auction purchaser, whether lies. 

Where an auction sale is already set aside in pro¬ 
ceedings properly started under O. 21, and the auc¬ 
tion-purchaser seeks refund of the purchase money, 
^ °,n,the ground that the judgment-debtor had no 
saleable interest in the property but on the ground 
that the auction sale has been set aside, his suit does 
not contravene the provisions of O. 21, R. 92 (3). 

1 he suit in such a case is based on a clear equity 
v Inch arises in favour of the auction-purchaser when 
the sale itself is set aside. 1 he suit is maintainable 
under S. 9 of the Code and is not expressly or im¬ 
pliedly bai red by any provision of law : Case law dis- 
•;’' s , seJ ' AIR L94l I’esh 41, Disting. 1950 All W R 

(Pit 1 () 9 11) A L ] 747 : AIR 1950 AH 461 (463, 464) 


u* 2sl, Rr. 92 and 93—Judgment-debtor found 
not to have saleable interest in property sold in execu¬ 
tion Suit by auction-purchaser for refund of pur¬ 
chase money is not maintainable. See Ibid, O. 21, 
R. 91. AIR 1965 Andh Pra 239 (FB). 


O. 21, R. 92 — Suit to set aside sale. See Ibid, 
S. 47. 1959 Andh L T 214. 

—-—O. 21, R. 92 (3)—Sale of properties in execution 
of mortgage-deciee — Purchaser from mortgagor also 
party to decree — Suit by latter for possession from 
purchaser at Court sale on ground of irregularity as 
properties were not liable to be sold and were not 
mortgaged — No objection to proclamation and no 
application to set aside sale made—Bar of suit—See 

Ibid, S. 47 and O. 21, R. 92 (3). AIR 1952 Bom 43 i 
(DB). 

-O. 21, R. 92 — Sale by mortgagor to M of some 

lands covered by mortgage and lands not so covered 
—Suit by mortgagee against mortgagor and M for 
mortgage amount—Decree obtained — In execution 
lands sold to M which were lands not covered by 
mortgage or decree included by mistake — Said lands 
also mentioned in sale proclamation—No objection 
either by M or by mortgagor— M filing suit against 
auction-purchaser for recovery of property — Suit 
held barred under O. 21, R. 92 (3). See Ibid, O. 21, 
R. 9. AIR 1952 Bom 438 (DB). 

-O. 21, R. 92 (3)—Bar of suit—Void sale. 

Mortgage decree directing sale of mortgaged pro¬ 
perty measuring 8 gunthas — Executing Court selling 
property measuring 16 gunthas —Sale is nullity — 
O. 21, R. 90 and consequently R. 92 (3) not appli¬ 
cable—Suit for possession of 8 gunthas is not barred 
by R. 92(3). See Ibid, O. 21, R. 90. AIR 1950 Bom 
346. 


-0.21, Rr. 92 (3), 93— Judgment-debtor’s property 

sold in execution — Sale confirmed on very date on 
which it took place— Suit by judgment.debtor to 
declare sale null and void on ground of fraud prac¬ 
tised on Court —Suit held was maiijtainable. 

Where in execution of an ex parte decree, certain 
property of the judgment-debtor was sold on a certain 
dav and the sale was confirmed on the same clay and 
the judgment-debtor brought a suit against the auc¬ 
tion purchaser for a declaration that the sale was 
illegal and without jurisdiction and should be 
declared null and void on ground of fraud practised 
on the Court: 

Held, that the plaintiff was shut out from his re¬ 
medy which law provides under O. 21, R. 90. The 
indecent haste with which the sale was confirmed 
could not but be deemed to have been in fraud of the 
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•plaintiff. Once it was held that the sale was confirmed 
on the very date, the inference was that the sale was 
confirmed and made absolute in order to prevent the 
plaintiff from obtaining relief under O. 21, R. 90. The 
sale consequently became voidable and the plaintiff 
was entitled to bring a suit to set aside confirmation 
of the sale. AIR 1950 Him Pra 1 (2) (Pt A) (Pi 16). 

-O. 21, R. 92 — Contest between auction-purcha¬ 
ser and judgment-debtor — Fraud in bringing about 
sale—Refusal to confirm sale* 

Where the application under O. 21, R. 90 is one 
between the judgment-debtor on the one hand and 
the decree-holder’s representative, the auction pur¬ 
chaser on the other, the contest is one that falls within 
the provisions of S. 47 and, therefore, no separate 
suit would lie. As no separate suit would lie it is the 
duty of the Court, where it comes to know before the 
sale is confirmed that a fraud has been perpetrated in 
bringing about the sale, to refuse to confirm the sale 
even if the fraud is not in the actual process of pub¬ 
lishing and proclaiming the sale or in steps taken 
subsequent to such proclamation. AIR 1939 Lah 326, 
Rel. on. 1951-2 iMad L J 623 : ILR (1952) Mad 531 : 
66 Mad L W 149 : AIR 1952 Mad 5S2 (5S3, 534) 
(Pt R) (Pr 2) (DB). 

-O. 21, Rr. 92(2), 90, 51 (2)—Irregularity in pub¬ 
lication of sale proclamation—Effect—Whether ille¬ 
gality — Objection under O. 21, R. 90 disallowed— 
Suit to set aside sale—Maintainability. See Ibid, 0.21, 
R. 90. AIR 1959 Mys 38. 

-O. 21, R. 92 (2)—Scope of—Money decree—Exe¬ 
cution sale — Suit challenging binding nature of 
decree by persons who were not made parties to 
earlier suit—Not barred by O. 21, R. 92 (3). 

A distinction is always made between a decree 
which is obtained on fraud and collusion and a decree 
which is not binding at all. In case certain fraud is 
committed by the plaintiff decree-holders in the 
earlier suit, and the sale is effected as a result of the 
execution of that decree, the judgment-debtors can 
come up with an application under O. 21, R. 90 to 
•set aside that sale on the ground of fraud or material 
irregularities. When the order goes against the judg¬ 
ment-debtor in an application under (). 21, II. 90, 
Civil P. C., he is not allowed to bring a fresh suit on 
the self-same ground under O. 2L, R. 92 (3). Where in 
•a rent suit, some of the tenants and co-sharers were 
not made parties to the suit, the decree passed in the 
suit is a money decree and cannot he construed to he 
a rent decree. A subsequent suit by the plaintiffs who 
were not mado parties to the earlier suit, challenging 
the binding nature of the decree on the basis that they 
were not made parties could not he hit by O. 21, 
R. 92 (3) : AIR 1959 Orissa 30, Rel. on. (’61) 27 Cut 
L T 293. 

-O. 21, R 92—Property not included in mortgage 

decree sold in execution—Suit by judgment-debtor for 
possession is not barred by S. 47 and O. 21, R. 92. 
See Ibid, S. 47. AIR 1957 Orissa 14 (OB). 

-O. 21, R. 92— Scope— Purchaser in Couit auction 

dispossessed of one item of property sold by person 
witn superior title—Right to claim refund—Separate 
suit — Interest on amount and costs of defending suit 
by person with superior title — Right to. See Ibid, 
O. 21, R. 91. AIR 1954 Mad 129. 

-O. 21, R. 92 (3) — Execution sale — Suit to set 

aside on ground that decree was executed in con¬ 
travention of S. 48—Barred by S. 47 and not by 0.21, 
R. 92 (3). See Ibid, S. 47. AIR 1961 Pat 508 (DB). 

-O. 21, R. 92 (3)—Decree good-Sale in execution 

of decree — Suit to set aside sale is barred under 
O. 21, R. 92 (3) unless the plaintiff proves the lack of 
jurisdiction to hold the sale. AIR 1962 Pat 1S2. 


-O. 21, R. 92 (3)—Scope and applicability. 

(Jha, C. J.) : The provisions of R. 90 cannot apply 
where the sale is not challenged on the ground of 
material irregularity or fraud in publishing or con¬ 
ducting the sale but is sought to be attacked on the 
ground of fraud in snatching a decree from the 
Court and proceeding with the execution of it. The 
bar under sub-s (3) of R. 92 has, therefore, no con¬ 
cern where the whole of the proceedings in execution 
sprung from a fraudulent decree pronounced by the 
fraud cf the mortgagees. The mortgagor can treat 
the execution sale as a nullity and claim right of 
redemption without setting aside the execution sale. 
AIR 1955 Tat 66 (69) (Pt By (Pr 9). 

-O. 21, R. 92 — Tenant transferring holding to 

plaintiff — Landlord recognising transfer — Rent suit 
by landlord against original tenant — Decree and 
execution — Plaintiff not party to same — Remarks in 
execution against plaintiff’s interest - Suit by plaintiff 
neither barred by S. 47 nor by R. 92. See Ibid, S. 47. 
AIR 1952 Pat 143 (DB). 

-O, 21, R. 92 (3) — Scope and effect of — Non¬ 
issue of notice under 0.21, R. 22—If fatal and 
renders sale without jurisdiction or nullity —Objec¬ 
tion not raised in execution proceedings — Res 
judicata. 

Under O. 21, R. 92 (3), a suit to set aside an order 
made under that rule cannot be brought by any 
person against whom it is made. A suit cannot 
therefore lie unless it is proved that the executing 
Court had no jurisdiction to sell the property and 
that the sale is a nullity. Non-issue of a notice under 
O. 21, R. 22, C. P. Code, is not fatal and will not 
make a sale held without such notice a nullity 

Further if the non-issue of a notice under R. 22 of 
O. 21, is not raised by the judgment-debtor in pro¬ 
ceedings under S. 47, C. P. Code, in execution pro¬ 
ceedings, it cannot be raised subsequently and a suit 
for declaration of invalidity of the sale on that 
ground will not lie. A I R 1914 P C 129 ; AIR 1931 
Cal 476 ; AIR 1929 Pat 79 ; AIR 1945 Pat 1 (FB); AIR 
1947 Pat 454 (FB), Ref.; A I R 1949 P C 302, Rel. on. 
AIR 1951 Pat 333 (337) (Pt B) (Pr 8) (DB). 

-O. 21, R. 92 — Scope — Suit to recover property 

sold in execution. See Ibid, O. 21, R. 89. AIR 1953 
Trav-Co 450 (DB). 

4. Confirmation before thirty clays. 

- O. 21, R 92 — Power of Court — Confirmation 

before expiry of 30 days—Starting point — (Limita¬ 
tion Act (1908), Art. 166). 

Sale cannot be confirmed within 30 days from the 
date of acceptance of the bid w hich date must be 
deemed to be the date of the sale and not the actual 
date on which the sale was held. ILR (1953) Mys 
570 : 32 Mys L J 98 : A l R 1953 Mys 87 (88) (Pt P») 
(Pr 4). 

5. Compromise after sale but before 

confirmation. 

-O. 21, R. 92 — Sale will remain good even if at 

time of sale decree-holder had given Court to under¬ 
stand that he would return property within six 
months if he was paid entire decretal amount. See 
Ibid, O. 21, R. 64. AIR 1952 Pat 244 (DB). 

6* Appeal. 

-O. 21, R. 92 — Objection under O. 21, R. 85 — 

O. 21, Rr. 90 and 92 will not apply — Second appeal 

if barred. See Ibid, S. 104 (2). A I R 1955 All 226 
(DB). 

— O. 21, R. 92—Order under R. 92 of O. 21 merely 
directing judgment-debtor to furnish security — No 
order dismissing the application for non-compliance 
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with (he direction passed — Appeal against order 
as passed is incompetent. See Ibid, O. 43, R. 1 (j). 
(1963) 2 Andh W R 127. 

“7 ’P* 21, R. 92 — Appellate Court reversing order 
ot trial Court dismissing application for setting aside 

ir G rr confirmed during pendency of appeal — 
If effective or automatically vacated. See Ibid, O. 21, 
R. 89. I960 Andh L T 9S5. 


—O. 21, R. 92 Compromise of proceedings under 
R. 92 Subsequent application by decree- 
holder purchaser to confirm sale in terms of com¬ 
promise — Order on, is open to second appeal. See 

Ibid, S. 47 AIR 1950 Cal 582. 

;0. 21, R. 92 and S. 65 — Appellate Court re¬ 
storing and remanding application to. set aside sale 
alter setting aside order of confirmation — Applica¬ 
tion to set aside sale dismissed for default by exe¬ 
cuting Court—Order of confirmation is automatically 
revived by such dismissal and title vests in purchaser 
from date of sale under S. 65. (1964) 1 Ker L R 
284 : 1964 Ker L T 449 : 1964 Ker L J 712 : AIR 
1964 Ker 314 (316) (Pt B) (Pr 4). 

~ 0.21.R. 92 Order dismissing application under 

i r*ii 99 Consequential order of confirmation of 
sale follows — Appeal against such order incompe¬ 
tent. See Ibid, S. 47. 1964 Ker L T 720. 

9 0~Madhya Pradesh Land Revenue 
Code (2 of 1955), S. 41 and Sch. 2, R. 29—Application 
under R. 29 for setting aside revenue sale rejected 
and sale confirmed—Appeal— Parties-Auction .pur- 
chaser is necessary party—Failure to implead him 
entails dismissal of appeal. See Ibid, O. 21, R. 90. 
AIR 1961 Madh Pra 29S. 

. O. 21, R. 92 — Scope — Objection under S. 60— 
Objection upheld in appeal — Second appeal is main- 

3700 SeC Ib ‘ d ’ S ’ 4? ' AIR 1955 N U C (Madh B) 


O. 21, R. 92—Appeal challenging auction sale — 
Auction-purchaser is necessary party — Omission is 

fatal. See Ibid, O. 43, R. 1 (j). A I R 1961 Madh 
Pra 298. 


Court allowing ODly actual expenses of holding salo 
—Order is not without jurisdiction—(High Court 
Ru es and Orders — Allahabad High Court Geneial 

ft S’? R - 151 - 1M1A " WR,HC > 

: O- 21, R. 93—Judgment-debtor having no saleable 

interest—Sale set aside on application of auction- 
purchaser and money refunded — Order to re-deposit 

(Tl L CM03* ^ Ibid> °' 21, R * 9L 1958 AU WR 

-O. 21, R. 93 - Execution sale set aside in execu¬ 
tion proceedings on ground that auction sale has 
been set aside—Suit by auction-purchaser for refund 
of purchase-money is maintainable. See Ibid, O. 21. 
R. 92. AIR 1950 All 461. 


• -“ r “0. .21, Rr. 93, 92, 91—Judgment-debtor found 
not to have saleable interest in property sold in 
execution—Suit by auction-purchaser for refund of 
purchase money is not maintainable. See Ibid, O. 21. 
R. 91. AIR 1965 Andh-Pra 239 (FB). 

O. 21, Rr. 93, 91 — J. D. having no saleable in¬ 
terest in property sold in Court auction.— Suit for re¬ 
fund of purchase money by decree-holder auction- 
purchaser maintainable. AIR 1935 Mad 340,Doubted. 
See Ibid, O. 21, R. 91. AIR I960 Andh Pra 89. 


[Note: In view of A I R 1965 Andh Pra 239 (FB> 
this case has to be regarded as Overruled—Ed.] 


O. 2.1, R. 93—Suit for refund of purchase money 
by auction-purchaser—Contract Act (1872), S. 72. 

There is no implied warranty in execution sales. 
An auction-purchaser who has not come to Court to 
set aside the sale in time has, either independently or 
under the present Civil P. C., no right of suit other 
than a suit for money had and received. Hence ai> 
auction-purchaser is not entitled to file a suit for re- 
fund of the purchaje money paid by him when he 
finds after confirmation of sale that Ihe judgment- 
debtor had no saleable interest in the property : 35 
Bom 29, Disting.; A I R 1922 Bom 305, Rel. on. 52 
Bom L R 112 : ILR (1951) Bom 248 : AIR 1950 Bom 
313 (316, 318, 319) (Prs 5,11,12) (DB). 


~ O' 21, Rr. 92 and 93 — Order directing payment 
of solatium to auction-purchaser consequent on 
setting aside a sale is a ‘decree* and falls under S. 47 
— Order falls under O. 21, R. 93 and not O. 21, R. 92 
—Appeal against the order does not lie under O. 43, 
R. 1 (j). See Ibid, S. 2 (2). AIR 1964 Mys 54. 

—O. 21, Rr. 92, 90 O. 43, R 1 (j), S. 115 - Execu¬ 
tion sale—Application under O. 21, R. 90 disallowed 
Order of confirmation refusing to extend time for 
payment of decretal dues — Order falls under O. 21, 
R. 92 and cannot be split up — Appeal lies under 
O. 43, R. 1 (j) — Revision against refusal to extend 
time—Not maintainable. See Ibid, S. 115. AIR 1962 
Pat 410. 

“ O. 21, R. 92—Officer conducting sale can declare 
higest bidder to be purchaser — Discretion of Court 
to refuse to accept not exercised—Re-sale ordered 
without any application under either R. 89, R. 90 or 

R* 91 Order is not under R. 92 — Order is appeal- 
able. See Ibid, O. 21, R. 84. AIR 1952 Raj 169. 

ORDER 21, RULE 93 

See also Ibid, O. 21, R. 91. 

-O. 21, R. 93—Scope — Suit by auction-purchaser 

for refund of purchase money — Invalidity of pro¬ 
ceedings due to fraud etc., of decree holder — Suit is 
maintainable. AIR 1955 NUC (Ajmer) 4146. 

■-O. 21, R. 93 — Execution sale through auctioneer 

—Auctioneer by agreement entitled to one per cent, 
commission on sale price—Sale if set aside, auctioneer 
is not entitled to any commission — Auctioneer to be 
paid his commission out of poundage—No poundage 
payable if sale set aside under O. 21, Rr. 90 and 91— 


-O 21, Rr. 93 and 91 — Execution sale — Judg- 

ment-debtor having no saleable interest — Suit by 
auction-purchaser for refund of purchase money — 
Not maintainable. 

A suit for refund of purchase money on the ground 
that there was no saleable interest ol the judgment- 
debtor in the property sold is not maintainable at the 
instance of the auction purchaser. Such a suit for 
refund, however, will be maintainable if the decree- 
holder is shown to be guilty of any fraudulent con¬ 
duct in relation to the execution proceeding. AIR 
1961 Cal 172 (173, 175) (Prs 7, 12) (DB). 

-0.21, R. 93-Certificate sale set aside—Right of 

auction purchaser to interest on money deposited. 
See Ibid, S. 144. AIR 1954 Cal 544 (DB). 

—O. 21, R. 93 — Partial failure of non-severable 
consideration—Right to claim refund — Auction sale 
under Revenue Recovery Act — Sale of different pro¬ 
perties in one lot—Owner found to have no title to 
some of them—Auction purchaser not entitled to re¬ 
cover proportionate purchase money. See Contract 
Act (1872), S. 65. AIR 1964 Ker 109. 

-O. 21, R. 93 and S. 34 — Execution sale — J. D- 

having no saleable interest in property sold — Suit 
by auction.purchaser for refund of purchase price 
after confirmation — Maintainable — Interest if car> 
be claimed - Contract Act (1872), S. 65. 

Though there is no warranty - of tide in a Court 
sale, where the rule of caveat emptor applies mostly, 
there is a representation well implied in the pro¬ 
ceedings in execution that what is proceeded against 
is the property of the judgment debtor in the case. 

It may be that the judgment debtor has not the same 
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interest in the property as is proclaimed he has. But 
it he has any interest in the property, be it a life in- 
terest, a mortgage interest, a leasehold interest or 
other limited interest, still it may be said to be the 
property of the judgment-debtor to the extent of 
hat interest. In such cases the execution sales can¬ 
not be nullities. But if the judgment-debtor has no 
saleable interest in the property, it is not property of 
the judgment-debtor; the sale is nullity, and the pur¬ 
chaser would be entitled to refund of the price he 
paid as on a total failure of consideration, lie has 
a cheaper and easier iremedy in the executing Court 
it he can avail of it before the sale is confirmed 
otherwise he has to institute a suit for return of the 
price paid. As the suit in such a case is for money 
had and received as on a total failure of consider- 
tjan, unless fraud is proved in the receipt thereof, 
the claim can only be a refund of the money paid. 
He cannot claim any amount by way of interest or 

4 °ir i wia t- as sigument of property sold to him. 

A J :,?. TravCo 216 and AIR 1932 Lah 401 (FB) 

an 4 ^ 0 f R 4 939 Mad 50 (FB ) an< i AIR 1937 Pat 532' 
Fqo A^ 47 £r av R R 132 (FB), Rel. on; A I R 1938 All 

r 1962 K ^LT 12:1962 Ker 

L J 540 : AIR 1963 Ker 148 (151) (Prs 10, 11). 


J. 21, R. 93 12| 

,.°- 21. Hr. 93, 91, Ss. 47, 144 and 151 - Confir¬ 
mation of sale Suit by third party—Judgment-debtor 
lound to have no saleable interest in property_Dis¬ 

possession of auction-purchaser — Auction-purchaser 

can recover purchase money from decree-holder_ 

Remedy of auction-purchaser is not by application in 
execution or under S. 144 or 151 but by independent 
suit —On recovery of money from decree-holder, 

"f“ lo , n 0 r , ev i ved - AIR 1961 Raj 193, Reversed. 
See Ibid, O. 21, K. 91. AIR 1964 Raj 140. 


O. 21 Rr. 93, 91, Ss. 4/, 1 44 and 151 — Auction 
sale in execution of decree — No warranty of title — 
Auction-purchaser deprived of possession by third 
party Auction-purchaser not entitled to recover 
amount from decree-holder — No question ol repre¬ 
sentation by decree-holder or of mutual mistake—No 
remedy by application under Ss. 47, 1 44 or 151 — 

rofti tr » Ct d, ct , (1872) - S - 20 ' See 0.21, Rt H- AIR 
1961 Raj 193. 

[Reversed in A I R 1964 Raj 140.] 


# O. 21, R. 93—Auction sale set aside under S. 151 
being complete fraud on Court - Return of purchase- 
money. See Ibid, S. 151. A I R 1957 Raj 154 (DB). 


- O. 21. R. 93-Scope-Suit for purchase money. S'-w • R /5 3 "7 Suit for Purchase-money - Main. 

y cuoney. tainability—(Contract Act ( 1872 ), S. 65 ). 


Obiter : The right of auction-purchaser to sue for 
recovery oi the purchase money does not enable him 
tome a suit for recovery of the purchase money 
where there is only a partial failure of consideration, 
as where the judgment-debtor is found to be entitled 

2?%m a .P? rtton ? f the ^operty sold. AIR 1936 Mad 

Mad 857 (k CMPr^ 1 M “ d L ^ 134 ! A 1 R 195 « 

O- 21, R. 93 — Purchaser in Court auction dis¬ 
possessed of one item of property sold by person 
with superior title—Right to claim refund-Separate 
suit. See Ibid, O. 21, R. 91. AIR 1954 Mad 129. 

~~0. 21, R, 93; Ss. 34, 35—Execution sale of sepa¬ 
rate lots— Sale in respect of one lot set aside for 
want of title in judgment-debtor-Suit for recovery 

°f purchase money lies — No interest or cost can be 
allowed. 

Certain properties were sold in an execution sale 
in two separate lots. Each lot was separately pur¬ 
chased by the auction purchaser. In a suit by a third 
party the sale in respect of the first Jot was set aside 
on the ground that the judgment-debtor had no title 
to it and the property was delivered to the third 
party from the auction purchaser who sued the judg¬ 
ment-debtor for the refund of purchase money of 
the first lot, with interest from the date when he 

paid the money as well as cost incurred in defending 
the suit; 6 

Heldm that the sale of each lot had to be judged 
by itself and there being complete failure of consi¬ 
deration in respect of the first lot the suit was main- 

900*17 ?i Mad 50 an d 59 Mad LJ 

40 2 Re°f * A 1 R 1945 Mad 363 8nd A 1 R 1945 Mac * 

(2) that as the suit was on the footing of money 
received, the auction purchaser was not entitled to 
any kind of interest or to the cost of defending the 

l't«u et te' AIR 192 , 7 Mad 99, Rel. on. 
L 52 , 1 95 Mad L W 417 : 1952 Mad W N 378 : 1952-1 
Mad L J 700 : AIR 1954 Mad 129 (130) (Pr 6). 

—O. 21 Rr. 93, 92, O. 43, R. 1 (j), Ss. 2 (2) and 47 
Order directing payment of solatium to auction pur- 
ehaser consequent on setting aside a sale is a “decree” 
and falls under S. 47—Order falls under O. 21, R. 93 
and not O. 21, R. 92—Appeal against the order does 

1964 Mys d 54 °‘ 43 ’ R ‘ 1 ^ Se ° Ibid ’ S * 2 (2) * A 1 R 


Where property in which the judgment-debtor has 

no saleable interest has been purchased in execution 
ot a decree the auction-purchaser is entitled to bring 

*I P urc ^se-money if he can bring himself 
within the equitable principles which justify a suit 
lor money had and received on the ground that it is* 
unconscionable that the defendant should retain the 
money as against the plaintiff. 1955 Ker L T 108 * 

(2 L 17) (Pr 9 3 5 MDB). V ' C ° 383 ' A 1 R 195(3 TravCo 216 

~ t 9' 2I *. R> Applicability—Sale set aside after 

confirmation in suit of third party — Purchaser de- 

pnved of property — Application for refund of sale 

Price-Maintainability—Remedy—Separate suit. 

Where subsequent to the confirmation of the Court 
sale the auction purchaser is deprived of the property 
purchased by him as a consequence of the sale hav¬ 
ing been set aside in a fresh suit instituted by a third 
party on the ground that the judgment-debtor had no 
saleable interest in the property at the time of the 
Court auction, the auction purchaser has a right to 
recover the purchase money from the decree-holder 
to whom the same has been paid by instituting a fresh 
suit against him. But it is not open to the auction- 
purchaser to apply to the execution Court under 
21, n. 93 tor a refund of the auction amru.wf 

A j B . 393 ,? Vioa 493 ( RR )> A I R 1930 Oudh 148 (FB 
and AIR 1930 Mad 50 (FB), Rel on AIR 1951 
Trav.Co 619 (620) (Pt A) (Pr 3) (DB). 953 

ORDER 21, RULE 94 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 94.) 

1. “The Court shall grant a certilicate.” 

2. Certificate, if transfers title. 

3. To whom certificate should be granted. 

4-Construction of sale certificate. ; ..V / 

5. Amendment of certificate. 

6. What passes at a Court sale. ‘ 

7. Stamp for sale certificate. *. 

8. Revision. L- 

1. “The Court shall grant a certificate”. 

those'of s’ P p 0 T isi0ns ar ® inconsistent with 

tnose ot 5. 251 ot U. P. Tenancy Act and their appli- 
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cation is excluded under S. 243 (1) (a) of that Act. 
1951 R D 78. 

-G. 21 * Rr. 94, 72 and S. 173 — Decree-holder pur¬ 
chaser in execution sale after permission to hid and 
set oil obtained — Sale confirmed — Judgment-debtor 
in arrears of income-tax — No preferential claim by 
Government — Order of Court directing decree- 
holder to deposit entire sale price in Court — Order 
held not proper. See Ibid, O. 21, R. 72. AIR 19G4 
Mad 120. 

-O. 21, R. 94 — Confirmation of sale—Power and 

duty of Court — Continued subsistence of decree—If 
necessary. See Ibid, S. 65. A I R 19G1 Mad 105. 

-O. 21, R. 94 — Receiver’s sale — Confirmation by 

Court. See Ibid, O. 40, R. 1. A I R 1957 Mad 763. 

-O. 21, R. 94 (Patna) — Notice to judgment- 

debtor. . 

The preparation of a sale certificate being a minis¬ 
terial act the judgment-debtor is not entitled to any 
notice of the proceeding under It. 94 (Patna) of O. 21 
of the Code. 19G2 B L J R 204 : A I R 19G2 Pat 221 
1226) (Pt C) (Pr 36). 

-O. 21, R. 94—Scope—Sale of agricultural holding 

in money execution — Purchase by landlord—Effect. 
See Tenancy Laws — Bihar Tenancy Act (8 of 1885), 
S. 167. 1957 BL J R 225. 

-O. 21, R. 94 — Sale of partnership assets by 

Receiver appointed after preliminary decree in suit 
for dissolution of partnership — No sale certificate 
can be issued —Sale is not one in execution. 

Where the sale of partnership assets was by a 
Receiver who had been appointed after a preliminary 
decree in a suit for dissolution of partnership and 
account had been passed no certificate can be issued 
by the Court under the provisions of O. 21, R. 94 
which does not apply to such sales. A sale by a 
Receiver is not a sale by the Court but a sale under 
the Court and in such cases the Court does not grant 
a sale certificate nor does it confirm the sale. A sale 
certificate issued would be without jurisdiction. A I R 
1926 All 124 : 6 Ind Cas 300, Rel. on. ILR 1959 Pun 
377. 

2. Certificate, if transfers title. 

-O. 21. R. 94—Effect ol sale certificate—Sale certi¬ 
ficate should be regarded as document of title—It can 
also be admitted under S. 13, Evidence Act — (Evi¬ 
dence Act (1872), S. 13). AIR 1955 NUC (Cal) 
4851. 

-O. 21, R.94—EfTect of certificate — Certificate, if 

transfers title. See Ibid, O. 21, R. 90. AIR 1954 Mad 
760 (DB). 

-O. 21, R. 94—Title under sale certificate. 

The title created by the sale certificate cannot he 
extinguished by implication. 1956 Nag L J 750 : 
1956 M P L J 174 : ILR (I95G) Nag 754 i AIR 1957 
Nag 24 (26) (Pt C) (Pr 13) (DB). 

-O. 21, R. 94—Certificate if transfers title. 

Per Sinha, C. J. — A purchaser of immovable pro¬ 
perty at an auction sale can establish his title by 
evidence independent of the sale certificate which 
does not create title but is merely evidence of title. 
5 All 305 (FB) and A I R 1916 Cal 319 and AIR 1931 
Pat 241 (FB), Foil. 1956 Nag L J l j ILR (1955) Nag 
9S3 i A I R 1956 Nag 132 (133, 134) (Pt A) (Pt 5). 

L OverruIed on another point in AIR 1962 S C 1230.] 

-O. 21, R. 94—Sale certificate—Evidence of title 

—Estoppel. 

A sale certificate is a document of title; it is a pre¬ 
sumptive evidence of what is sold under the sale pro¬ 
clamation specially when there is no other evidence 


available to the contrary. The decree-hclder and his 
successors in interest are estopped from challenging 
the right of the auction-purchaser or successors-in- 
interest that may flow from the sale certificate. AIR 
1944 Pat 201, Foil.; 10 Cal L J 605, Not foil. 1958 
R L J R 84 : 1957 Pat L R 481 1 A I R 195S Pat 290 
(292, 293) (Pt B) (Prs 14, 15, 17). 

-O* 21, Rr. 94 and 93 — Auction sale — Sale con¬ 
firmed by Court—Title of purchaser becomes perfect 
from date of sale — Me need not wait for symbolical 
possession. See Ibid, S. 65. 6G Tun L R 1013 : 1964 
Cur L J 26*4. 

3. To whom certificate should be granted. 

-O. 21, R. 94 — To whom certificate should be 

granted — Transferee from successful bidder held 
not entitled — Order of refund of consideration for 
transfer—Legality. 

In an execution sale R filed a petition for setting 
aside sale, praying that the lower Court should not 
accept the joint memorandum submitted into the 
Court by him and one V for granting a sale certi¬ 
ficate, in respect of the properties of which V was the 
successful bidder in the name of R, on condition that 
he paid V Rs. 6,000. The lower Court thought that 
the prayer could be granted, and, therefore, adjourn¬ 
ed the application for complying with the condition. 
Thereafter R paid V Rs. 6,000 but he put in an ap¬ 
plication requesting the Court not to grant the sale 
certificate in his favour, as it would be illegal. The 
lower Court, held that, as R was nowhere on the 
scene at the time of the bidding, and as it was ad¬ 
mitted that V had not bid on behalf of R but had 
only transferred his rights under the bid to R subse¬ 
quent to the bid and knowing-down in favour of V 
himself, it would be illegal for the Court to issue a 
sale certificate in favour of the transferee, R. The 
Judge therefore allowed the application, rejected the 
joint memorandum and directed that the amount of 
Rs. 6,000, by R to V to be refunded to R. On revision 
by V against the direction of refund of the amount. 

Held, that the Court was perfectly justified in 
refusing to issue the sale certificate in favour of R 
who was not the latent or patent bidder but was only 
a subsequent transferee from the successful bidder. 
Such a subsequent transferee must take a proper sale- 
deed, after paying proper stamp duty, and should 
not indulge in such tactics and expect the Court to 
commit an irregularity and illegality for his sale. So 
too, V could not be allowed to deprive the Govern¬ 
ment of the stamp duty due to it by such tactics. 

Held, further,that no specific prayer for the refund 
of the amount by R was required. It was the duty of 
the Court, when it had adjourned the proceedings to 
enable R to comply with the conditions of the joint 
memorandum and to pay Rs. 6,000 to \ , to direct the 
refund of that amount, paid impliedly under its 
orders, when it rejected the prayer in the joint memo¬ 
randum regarding the grant of the sale certificate in 
R’s name. (1952) I All (Rev) 106; AIR 1936 Bom 137, 
Disting, and Explained; A I II 1955 Mad 461, Foil. 
1956 Mad VV N 553: 69 Mad L W 542: (1956) 1 Mad 

L J 493. 

-O. 21, R. 94 — Right to certificate — To whom 

certificate should be granted. 

Where the person bidding at the auction informs 
the Nazir that he is bidding on behalf of his wife, it 
must be held that the person was acting as the agent 
of his wife despite of the fact that no power of at¬ 
torney was filed by him asking for permission to bid 
on behalf of his wife. The entry in the bidder s list 
has to be interpreted on the footing that the person 
bid-on behalf of his wife and the property was 
knocked down to him as the agent of his wife. Hence 
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the wife must be deemed to be the person who at the 
time of the sale was declared to be the purchaser. 
The sale certificate issued in the name of the wife is 
proper. AIR 1938 All 471, Diss. from. AIR 3 936 Bom 
137 and AIR 19 16 All 438, Rel. on. 0S Mad L W 441: 
0955) 2 Mad L J 232: 1955 Mad WN 502: AIR 1955 
Mad 461 (464) (Pt A) (Prs 5, 6) (DB). 

4. Construction of sale certificate* 

• O. 21, R. 94—Conflict between boundaries and 
Khata No. and Plot No.— Khata No. and boundaries 
held prevailed. 

The final decree for sale and the sale certificate 
gave Khata number and the boundaries of the pro¬ 
perty sold. The Khata number and the boundaries 
however all referred to Plot No. 1060. 

Held, that it was a case of misdescription and the 
identity of the property sold was well established, 
namely Plot No. 1060. The mistake in the plot 
number must be treated as a misdescription which 
uid not affect the identity of the property sold. 41 Ind 
8PP 38 (PC) and 18 Cal L J 541, Rel. oh; A I R 1922 
P C 2 d 2, Disting, Sheodhgan Singh v. Mt. Sanchara 
Kuer, (1961) 2 S C J 540: (1961) 2 Mad L J (SC) 116: 
(1961) 2 Andh W R (SC) 116, (196L) 2 Kcr L R 431: 
1962 S C D 102 : 1962 B L J R 273 : (1962) 2 S C R 

753 : I L R 41 Pat 402 : A I R 1963 S C 1879 (1881) 
(Pt A) (Pr 7). 

-O. 21, R. 94—Construction of sale certificate— 

Ambiguity in description as to property sold —Other 
evidence to determine property actually covered by 
certificate can be looked into. 

Where the description of the boundaries given in 
the sale certificate is such that it embraced in fact not 
one house which had been sold but two houses, in 
view of the ambiguity created by the description it is 
open to the judgment-debtor to show as to which pro¬ 
perty was in fact covered by the sale certificate. AIR 

1922 P C 252, Disting. AIR 1950 All 186 (187) (Pt A) 

(Pr 5). 

-O. 21, R. 94 — Sale certificate — Description of 

property—Mistake in plot number—Effect. 

The description of the property sold has got to be 
gathered from the.boundaries, and it is well settled 
that any mistake in regard to holding numbers or 
plot numbers is of no consequence. AIR I960 Pat 294 
(295) (PtC) (Pr 4). 

-0.21, R. 94-Construction of sale Certificate- 

Erroneous description of property — Effect-(Deed 

— Construction). V 

It is a well-established principle that if the descrip¬ 
tion of a property is sufficient to render certain what 
is intended, t ie addition of a wrong name or of an 
erroneous statement as to quantity, occupancy or 
erroneous enumeration of particulars will have no 
effect. (1876) 6 Ch D 436 and 152 E R 183, Rel. on. 

3 he question as to what is purchased at the sale in 
execution must depend essentially upon the recital in 
the sale certificate which is a document of title. If 
tiie recital is clear and unambiguous, it is not open 
t0 the Pities to refer-to the recital in any other 
document or to any other evidence to construe the 
recitals. But where the entire description of the pro¬ 
perty as given in the sale certificate does not fit in 
with the description of any particular property of 
tJ'C judgment*debtors it has to be found which part 

- f the recital is the true and correct description of 
the property sold and which is an incorrect or false 
description. 

Held, that vhe description of the property in the 
sale certificate by share was correct that the subse¬ 
quent addition of the area, the share of the sadar 


Jama and the valuation was erroneous and did not 
affect that which had been conveyed with certainty 
before. AIR 1952 Pat 146 (147,148) (Prs 5,9) (DB). 

-O. 21, R. 94 — Conflict between area boundaries 

and survey number—Boundaries will predominate _ 

Rest is false or erroneous description. 1951 Ker L T 
117 (DB). 

5. Amendment of certificate. 

*7 O. 21, R. 94 — Rectification of sale certificate — 
Case o! inadvertent omission in description of pro- 
perty — Omission held should be made good. AIR 
1955 NUC (Cal) 404 (DB). 


6. What passes at a Court sale. 

• -O. 21, R. 94—What passes at a Court sale. 

here the right, title and interest of a judgment- 
debtor are set up for sale in execution of a decree as 
to what passes to the auction-purchaser is a question 
of fact in each case dependent upon what was the 
estate put up fer sale, what the Court intended to 
sell and what the purchaser intended to buy and did 
buy -and what he paid for. The query in decided 
cases has been as to what was put up for sale and 
was sold aud what the purchaser had reason to think 
he was buying in execution of the decree. S. M. 
Jakati v S. M. Borker. 61 Bom L R 688 : 1959 SCJ 
719 : 1959 Cal L J SI : (1959) 2 M L J (S C) 21 : 
(1959) 2 Andh W R (S C) 21 : 1959 SCR 1384 : 
AIR 1959 S C 282 (289, 291) (Pt F) (Prs 39, 27). 

O. 21, R. 94 What passes at Court-sale —Exe¬ 
cution of decree for rendition of accounts — Receiver 
appointed and directed to pay portion of collections 
from house to decree-holder—In execution of another 
decree share of house put to sale— Auction purchase 
applying under S. 65, C. P. C. - Auction .purchaser 
held not entitled to receive profits till satisfaction of 
first decree or till the removal of the Receiver. A I 1\ 
1954 Ajmer 13 (14, 15) (Pr 5). 

O. 21, R. 94 — Decree for arrears of rent a<nin«t 
ex-proprietary tenant—Execution-Landholder^him- 
selt purchasing holding Interest of tenant*does not 
pass to purchaser — Provisions of O. 21, R. 94 are 
inconsistent with those of S. 251, U. P. .Tenancy Act 
and their application is excluded under S. 243 (1) (a) 
of that Act. See Tenancy Laws • (J. P, Tenancy Act 
(17 of 1939), S. 251 (1). (’51) 1951 II D 78. 

—°- 21 > R; 94—Order of Court to sell goodwill of 
judgment-debtor's business—What passes at sale. 

r Coodwi' 1 must always be understood in relation to 
tacts. What the goodwill of a business is depends a 
good deal on the facts and circumstances of the parti¬ 
cular business. There can be no hard and fast rule no 
simple formula and no indexible and rigid definition 
ol the term “goodwill” but in each case it is neces¬ 
sary to see the entire nexus of lacts connected with 

the business whose goodwill is to he determined 
Goodwill represents business reputation which is a 
complex of personal reputation, local reputation and 
objectwe reputation of the products of the business. 

VVhich one of these elements will predominate will 
depend on the facts and circumstances of each case 
Except where the reputation of a business and where 
he product of the business more than its proprietor 

have won widespread popularity and universal appro¬ 
val and except in tile case of well-known patents and 
manufacturing processes in which event the personal 
and objective reputations predominate, it is the local 
reputation or the attribute of locality which forms 
the largest content of goodwill in almost every other 
business. Specially is the attribute of locality the most 
important consideration in the business of an ordi- 
nary trader or a dealer. 1839 John 174 (188)- nxim 

i 7 c v ?,®nASssy" L <*>■® ® 
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Held, that the sale of goodwill in this case in exe¬ 
cution of a decree, under the orders of the High 
Court included the monthly tenancy right or what¬ 
ever right of occupation the judgment-debtor had in 
his shop room. Tne terms of the relevant orders for 
sale and the terms of the sale proclamation in this 
°ase, expressly emphasised the fact that the goodwill 
of the business as a going concern was sold. To sell 
the ordinary dealer’s business as a going concern and 
then to say that it did not include the very basic 
right to occupy the shop room where the business 
was carried on would be to dislocate and destroy the 
business and not to sell it as a going concern for the 
present business could not go on except from that 
shop and it was business where locality was a signi¬ 
ficant part of the good will sold. 99 Cal L J 11: A I R 
1957 Cal 2S0 (282, 283) (Prs 10, 15) (DB). 

--O. 21, R. 94 — Covenants—Darpatnidar deposit¬ 
ing G. P. Notes with Patnidar as security for payment 
of rent — Interest of Notes to be set off against rent 
payable to Patnidar—Darpatni sold to defendant 
along with interest in Notes —Patni tenure purchased 
by plaintiff in Court-auction —Plaintiff not bound by 
term as to set off unless he received deposit of Notes. 
1959 Cal L J 71. 

0.21, R. 94— Mistake in sale proclamation — 
What passes at court-sale. 

An auction-purchaser of a property put up to sale 
in execution of money-decree purchases the property 
subject to all encumbrances. Where, therefore, a 
lesser amount is shown in the sale proclamation by 
mistake as due in respect of a change in the pro¬ 
perty the auction-purchaser cannot take advantage of 
it and claim not to be responsible for the full 
amount of encumbrance on the property. AIR 1937 
Cal 129; AIR 1935 Lah 527, Rel. on. ILR (1951) Hyd 
823 : AIR 1951 Hyd 93 (94) (Prs 4, 5) (DB). 

—O. 21, R. 94 — Auction purchaser at execution 
sale—Can challenge prior transfer. 1962 Ker L J 754. 

-O. 21. R.-94—Purchaser of mortgaged property 

—Rights and liabilities of. 

The mere fact that in the description of the pro¬ 
perty in the delivery kychit it was not expressly 
stated that the equity of redemption alone was being 
delivered over would not confer upon the auction- 
purchaser a right to anything more than what he had 
purchased under the Court sale. AIR 1958 Ker 301 
(302,303) (Pt A) (Pr 5) (DB). 

-O. 21, R. 94—What passes at Court sale. 

No sale is free from encumbrances unless there is 
an express provision to that effect. And Court sales 
as contrasted with private sales are always without 
warranty of title, i.e., the purchaser gets the properly 
with all the risks and defects in the judgment-debtor’s 
title. 1957 KerLT 392: ILR (1957) Kerala 321 : 
1957 Ker L J 271: AIR 1957 Ker 98 (99) (Pt A) 
(Pr 3). 

-O. 21, R. 94—Execution sale—Removal of fixtures 

by judgment-debtor after attachment and before con¬ 
firmation of sale — Purchaser entitled to price of 
fixtures. AIR 1952 Kutch 10 (11, 12, 13) (Pt A) 
(Prs 6, 12). 

-O. 21, R. 94—What passes at Court sale — Auc¬ 
tion sale of land in execution of money decree— 
Growing crops on land do not ipso facto pass to 
urchaser—Decree in Misc. F. A. No. 65 of 1961, 
ated 11-4-1962 (Madh Pra\ Reversed : 31 Ind App 1 
(PC) and AIR 1959 SC 282, Foil.; ILR 37 Cal 815 
and 6 Suth W R 228, Rel. on. 1965 M PL J 627: 
1965 Jab L J 1133 : AIR 1966 Madh Pra 67 (70, 71) 
(Pt A) (Prs 10, 11) (DB). 

O. 21, R. 94, O. 34, R. 5 and S. 47—Tarwad pro¬ 


perty sold in execution of mortgage decree — Posi¬ 
tion of stranger purchaser. 

When in execution of a hypothecation decree the 
equity of redemption of the mortgagor is sold and 
purchased bv a third party, certainly he steps into 
the shoes of the mortgagor, having all the rights, 
liabilities and privileges, which the mortgagor had. 
Therefore, a stranger purchaser of the tarwad pro¬ 
perty which is sold iu execution of a mortgage decree, 
gets every right which the tarwad could exercise. 
1956 Mad W N 643 : (1956) 2 Mad L J 348 : AIR 
1956 Mad 634 (635) (Pt A) (Pr 7) (DB). 

’0. 21, Rr. 94, 66 and 62 — Sale certificate 
stating- that properties were sold subject to mort¬ 
gage-Purchaser is not precluded from contesting 
binding nature of mortgage. 

Where the sale certificate states that the properties 
are being sold subject to the mortgage that alone 
would not preclude the purchaser from contesting 
the binding nature of the mortgage, unless there is a 
decision by the Court at the time the sale proclama¬ 
tion is settled under O. 21, R. 62 that there is a valid 
and binding mortgage on the property. (1956) 2 Mad 
L J 348 : 1956 Mad W N 643 : A I R 1956 Mad 634 
(63«) (Pt D) (Pr 9) (DB). 

-O. 21, R. 94—Construction of sale certificate— 

What passes at a Court sale. 

It is odo thing to say that the Court has got a wider 
power of selling not only the Hindu father's share 
but also the shares of the sons and it is a totally 
different thing to decide whether, in fact, what was 
sold was the smaller interest or the entire property. 
Held, that the property itsf If was sold and not the 
right, title and interest of the judgment-debtor. 
(1953) 1 Mad LJ 595 i AIR 1953 Mad S15 (816) 
(Pt B) (Pr 3) (DB). 

-O. 21, R. 94 - Sale in — Warranty of title—Auc¬ 
tion-purchaser’s duty—T. P. Act, S. 3. 

There is no warranty of title in a Court sale and 
what an auction-purchaser purchases is the right,title 
and interest of the judgment-debtor or defaulter as 
the case may be. If he wants to safeguard his own 
interest, it is the auction-purchaser’s auty to investi¬ 
gate the title of the judgment-debtor or the defaulter 
particularly so because under S. 3 of the T. P. Act 
(as amended) any person acquiring immovable pro¬ 
perty will be deemed to have notice of transactions 
relating to it, which have been duly registered. 1951 
Nag L J 596: AIR 1952 Nag 64 (65) (Pt C) (Pr 9). 

-O. 21, R. 94; S. 47—Execution sale against 5 

annas interest of judgment-debtor in property—Pro¬ 
perty long ago partitioned and specific property 
allotted to judgment-debtor—Decree-holder is not 
entitled on basis of sale, to decree in respect of 
specific property. 

Where in execution of a decree what was sold was 
the undivided five annas interest of the judgment- 
debtor in the Touzi, but long before the sale, the 
touzi was partitioned on the Dasis of a decree by a 
competent authority and some specific properties 
were allowed to the judgment-debtor and on the date 
of the execution sale, the judgment debtor had no 
undivided five annas interest in the property, the 
decree-holder on the basis of the sale is not entitled 
to a decree in respect of the property allotted to the 
judgment-debtor. A I R 1922 P C 54; AIR 1950 Pat 
349, Disting, (’60) 28 Cut L T 521. 

-O. 21* R. 94—What passes at sale in execution of 

mortgage decree is right, title and interest of mort¬ 
gagor on date of mortgage and not on date of sale. 
AIR 1955 NUC (Trav-Co) 2561 (DB). 

-O. 21, R. 94-What passes at Court sale — Sale 

operating to convey judgment-debtor’s share 
Whole property delivered—Re-delivery of property* 
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Where a property sold in execution and purchased 
bv and delivered to the decree-holder was held by 
the judgment*debtor and the objector to the sale as 
tenants-in-common and it was found that the sale 
operated to convey only ;the share of the judgment- 
debtor to the decree*holder. 

Held, that the property ought to be re-deliveied 
to the objector who was entitled to remain in posses¬ 
sion of the entire property until the decree-holder 
obtained his share from him by seeking partition by 
metes and bounds. Case law discussed. 1952 Ker 

A 1 R 1952 Trav-Co 208 (209) (Pt A) 

frr o) (L)U). 


O. 21, R. 94 Construction of sale certificate 


What passes under sale—Determination of interest. 

In order to decide the question as to what passed 

U iP^/^ r a . ur * sa ^ e » if must be determined as to what 
the Court intended to sell; and what the purchaser 
understood to have bought. This is a mixed question 
ot law and fact and must be determined according to 

!v, e i?y!il ence in the particular case. 1956 Maih R L J 
(V P, 25 : AIR 1955 Vin Pra 42 (43) (Pt A) (Pr 4). 

7. Stamp for sale certificate. 


—O. 21, Rr. 94 (Andh. Pra), 85, 86. — Full deposit 
ot amount required for general stamp for sale certi- 
ncate not deposited by auction-purchaser within 
niteen days —-Sale is nullity — Property has to be 
resold—Time for deposit cannot be extended -—AIR 

Yro *?, 480, Reversed. See Ibid, O. 21, R. 85. 

AIR 1962 Andh Pra 271. 

A ® 4 (Patna) — ‘Shall file within fifteen 

oays —These words are directory and not mandatory 
Court can accept stamps filed beyond fifteen days. 

The word ‘shall’ used in R. 94 of 0.21 of the 
v^xle as amended in Patna in connection wPh the 
nling of the sale certificate stamps within fifteen days 
trom the date of the confirmation of the sale, is 
directory and not mandatory. Hence Court can 

accept sile certificate stamps paid beyond the period 

S2® I *® d - 1962 B L J R 204 : A I R 1962 Pat 221 
(225) (Pt A) (Prs 30, 36). 

~ "O. 21, R. 94 (Patna) — ‘Sale rnay be set aside’— 
these words are directory and not mandatory — If 
necessary stamp is not filed, sitting aside of sale is in 
discretion of Court—Judgment-debtor is not entitled 
*° apply lor setting aside sale. 1962 B L J R 204 : 
A I R 1962 Pat 221 (225, 226) (Pt B) (Prs 32, 36). 

8. Revision. 

""P* 21, R, 94 — Other remedy by way of suit 
pending—\ct of Court granting sale certificate with- 
* c ** on — Fevision can be entertained, See 

Ibid, S. 115. ILR 1959 Punj 377. 

ORDER 21, RULE 95 
SYNOPSIS 

(Civil P. C. (1908), O. 21. R. 95.) 

U Applicability and scope. 

2. Purchase of undivided share. 

3. Successive applications for delivery of pos¬ 
session, 

4. Separate suit for possession. 

5. Procedure under this rule. 

3* Appeal. 

7* Obstruction petitions. 

1* Applicability and scope. 

~ ~0. 21, R. 95 — Indore Civil Procedure Code, 
-1) R. 95 (2) (a) — Scope —Decree for possession of 
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21-R- 95 (2) (a) applies. AIR 1955 N U C 
(Madh-B) 3004 (DB). 

~0. 21. R. 95 Applicability — Right obtained 
under mortgage prior to attachment — If affected 
See Ibid, S. 64. 1961 M P L J (Notes) 5. 

c 9; u 3, «• 935 ~ Application under — Nature of. 
bee Debt Laws — Madras Indebted Agriculturists 
(Temporary Relief) Act (5 of 1954), S 3 AIR 19 ';'; 
N U C (Mad) 3890 (DB). 1955 

~0. 21. R. 95—Scope — Delivery of possession 

S§5?M.W M S " °' 21 ' "• “• *« 

O. 21, R. 95—Scope. 

Decree-holder obtaining legal possession ia e.vecu- 
tion ot his decree — He cannot be deprived of it bv 
subsequent order upon him not to enter it—Such 
order is without any legal effect. 1953 K er ITT,. 

(Pt 5 C) ?Pr 6) J (D 3 B) 4 1 A 1 R 1953 TraV " C ° 340 <342 > 

2. Purchase of undivided share. 

,. .9V 95 — Applicability — Purchaser of un. 

mii£ ?or ,gl " ot - s “ ,bld ’ s - «■ <».«« 

-O. 21, R. 95—Decree-holder purchasing undivid¬ 
ed share of judgment-debtor in execution—Formal 

delivery of possession not obtained-Suit by him for 
partit.on and possession of his share ndt barred by 
S. 47. See Ibid, S. 4i. (’50) 28 Mys L J 315 (DB). 

——O. 21, Hr. 95 and 96-Purchaser of coparcenary 
interest in court auction — Acquires only risht to 

compei partition-Auction.purchaser obtaining sym- 
bolicul delivery—Ho does not become entitled to 
joint possession - S 44 T. P. Act, does not affect 
rules of Hindu law-Suit for partition is governed by 
Art. 144 - Limitation would run from date of con'- 
hrmation ot sale. See Limitation Act (19081 Art- id* 
AIR 1964 Orissa 43 (DB). Art * 144 ‘ 


0.21, Br. 95 and 96 — Adverse possession — 
Alienee from one co-parcener — Possession of non 

alienating co-parcener becomes adverse from date of 

® ale ~A , ‘ e ‘ iee ° ein g auction purchaser in court sale— 

M C n , p.™ given delivery under O. 21, R. 95 or 
90, L. P. Code is not of any help—See Limitah’nn 
(1908), Art. 144. AIR 1962 Orissa 147. tl0n Act 

3. Successive applications for deliyery 

of possession. 

F. 95 —Application for delivery by nnreha 

ser in court auction-Application not decided or dfe 
posed of -Subsequent fresh application held revival 
of former pending application. 54 Bom L R 99 . it n 
(1952) Bom 560 , AIR 1953 Bom 227 (DB). ° ILR 

7] R c 9 u — Successive applications under_ 

Limitation -Subsequent application held rnerelv on R 
for continuation -(Limitation Act (1908) Arts 1 Sri 
182). AIR 1955 NUC (Cal) 5596 (DBb ld0 * 

——O. 21 Rr. 95 and 97— Application for deliverv 
of property by auction purchaser - Resistant 

third party —Application for removal of obstruction 
dismissed on ground of limitation-Fresh annl^W 

barred. 0 ' ^ 95 ’ agai " St MwZSt&'Sl 

It is open to Qn Auction nurcha^pr tn a 
bar of applications for descry of propS/and"^ 

infructuous or was dismissed owing to his 

apply under O. 21 , R 97 Civil Procedure Code wUh^ 
limitation for removal of the obstruction caused h 

some person, is not a bar to the main m;“u • b K 
another application for delivery under' O 

Civil P. C. ILR 13 Mad 504 and AIR 1914 Mad li 7 f* 
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and 1928 Mad W N 230 and AIR 1949 Mad 753 and 
AIR 1919 Pat 425 (2) (FB) and 1958 Cal L J 314, Rel. 

on. 1961 Mad W N 738 :• 75 xMad L W 448 : AIR 
1962 Mad 432 (435) (Pr 15). 


4. Separate suit for possession. 

0.21, R. 95—Suit by stranger purchaser to 
recover property from trespasser — Competency of. 

A stranger purchaser of property at Court auction 
held in execution of a decree can bring a suit to re¬ 
cover the property from a trespasser. O. 21, R. 95 has 
no application to such a case as the trespasser is 
neither a judgment-debtor nor a person who claims 
title created by the judgment-debtor. A I R 1950 Mad 
440; 14 Cal 644 Ref. 1951 Mad WN 818: 1951-2 
Mad L J 485 : AIR 1952 Mad 258 (259) (Pr 3). 

O. 21, R* 95— Execution sale — Delivery of pro¬ 
perty —Separate suit for possession not maintainable 
-See Ibid, S. 47. 1949 TCLR 90 (DB). 

5. Procedure under this rule. 

O. 21, Rr. 95 and 35 (3) — Delivery of possession 
of property — Order to demolish structure cannot 
be given-See Ibid, 0.21,11.35(3). (’51) 88 Cal LJ 27. 

-O. 21, 11. 95—Demolition of kulcha huts—Power 

of officer delivering possession. 

Order 21, R 95 does entitle the auction purcha¬ 
ser to get the property without its being burdened 
with structures such as kutcha huts and as a part of 
delivering possession the Court’s officer can take down 
those huts provided he does it with due regard to the 
rights of the judgment-debtor, even thougn the writ 
under O. 21, R. 95 does not particularly mention the 
removal of the huts : AIR 1933 Cal 469, Rel on ; 18 
W R 527 and AIR >934 Cal 751, Disting. 54 Cal W N 
164 : AIR 1950 Cal 322 (323) (Prs 3. 4, 12). 

-O. 21, R. 95—Symbolical possession of unsepara¬ 
ted share of a co-sharer — As effective as actual deli¬ 
very of possession for counting limitation — See 
Limitation Act (1908), Art. 144. 1965 Ker L J 1109 s 
(1965) 2 Ker L R 294 : AIR 1966 Ker 100. 

-O. 21, R. 95 —Proceedings for telivery of posses¬ 
sion — Extent of inquiry —Claim for delivery resisted 
by third party claiming title under sale subsequent to 
attachment before judgment —Legality of attachment 
before judgment challenged—Order summarily allow¬ 
ing application under O. 21, R 95, without investiga¬ 
tion is unsustainable — See Ibid, S. 64. AIR 1962 
Madh Pra 62. 

• 0.21, R. 95—Compromise of execution proceed¬ 
ings—Enforceability —Joint Hindu Family — Money 
decree against father and sons— House of judgment- 
debtors sold in execution to two different purchasers, 
each having purchased a moiety — Right of auction- 
purchaser to symbolical delivery of possession—Sym¬ 
bolical possession given—One purchaser subsequently 
acquiring share purchased in execution by other pur¬ 
chaser —Application for delivery of entire property— 
Compromise of execution governing liability under 
decree and relating to manner of its enforcement - 
Court whether can enforce agreement in execution — 
Hindu Law—See Ibid, O. 23, R. 4. AIR 1964 Mad 53 
(FB). 

-O. 21. Rr. 95 and 96—Scope—Delivery of posses¬ 
sion —Right of purchaser to take out of Court— 
Application to Court —Necessity. 

On the issue of a sale certificate to the purchaser 
under O. 21, R 94, the latter’s title becomes perfected 
and complete and his right to possession becomes 
urimpeachable as against the parties to the suit as 
well as those claiming under them. There is no obli¬ 
gation on his part to apply to rhe Court for delivery, 
and it is open to him to obtain possession out of 


Court. If he took possession outside Court either by 
taking Khas possession of the property, or getting an 
attornment or recognition from the tenants in posses¬ 
sion, neither the judgment-debtor nor his representa¬ 
tives, if he were dead, can raise an objection to such* 
possession. In such a case the death of the judgment- 
debtor after the sale certificates and before possession 
had been taken by the purchaser would have no 
legal effect notwithstanding that the legal representa¬ 
tives have not been impleaded before possession to be 
taken. ILR(l954)Mad 1206: 67 Mad L W 339 : 
(19 d 4) 1 M L J 585 : 1954 Mad W N 256 : AIR 1954 
Mad 760 (761, 762) (Ft A) (Prs 9, 10) (DBh 

9? Applicability Stranger in posses¬ 
sion -—Suit against trespasser by stranger auction* 
purchaser—If barred. 

A suit by a stranger auction-purchaser for recovery 
of possession from a trespasser is not barred by O. 21, 
R. 95, Civil Procedure Code, for he is not bound to 
apply under that provision of law. O. 21, R. 95 has no 
application to a case where the persons in possession 
are neither judgment-debtors nor persons who claim 
title created by the judgment-debtors but only trespas¬ 
sers (1951) 2 Mad L J 485 : 1951 Mad W N 818 : 
AIR 1952 xMad 258 (259) (Pr 3). 

-O. 21, R. 95 — Judgment-debtor in actual 

prssession Delivery through Court without disturb¬ 
ing his possession Delivery is formal. I L R (1951) 
Nag 834 : 1952 Nag L J 160 : AIR 1952 Nag 248 
(24S) (Pt B) (Pr 15). 

• O. 21, R 95-Warrant for delivery of possession 
to decree-holder auction purchaser issued — Applica¬ 
tion by straLger for recalling writ Court cannot 
exercise anticipito> y jurisdiction and investigate claim 
before actual dispossession — See Ibid, S. 151. AIR 
1952 Orissa 120 (FB). 

-O. 21, Rr. 95, 96— Delivery of property with 

crops — ( ost of crops — (Travancore-Cochin) Civil 
Court’s Guide, R. 290. 

It is only equitable and in accordance with practice 
that a decree-holder taking possession of properties 
(on which the judgment-d otor or other party in 
possession has raisei in the ordina»y course, some 
crops or done some work f *r cultivation whose advan¬ 
tage the decree hc h er gets) shall be directed or made 
liable to pay the cost >f 'he crops and the work. 

Rule 2 0 (Travancore-Cochin Civ 1 Courts Guide, 
does not pr hibit allowing such co^t (’5 0 19 1 Ker 
I T 49 : AIR 195. Tiav-Co 1 88 (1 88. 189) tPrs 2, 3) 

(D B). 

6. Appeal. 

-0.21, R. 95 and S. 47— A ppeal - Stranger auction- 

purchaser — Order as to delivery of possession after 
conurmation of auction salt- - Order n<»t appealable. 
See Ibid. S. 47. AIR 1957 All 251 (DB). 

-O. 21, R. 95 and S 47 — Appeal—Decree-holder 

purchaserohtaining symbolical possession Jm gment- 
debtor’s transferee resisting actual delivery Remedy 
of decree- holder is by suit— See Ibid S. 47 (S) AIR 
1957 Assam 131. 

- O. 21. R. ^5 and S. 47 - Transfer by judgment- 

debtor subsequent to a Mchmeut before judgment — 
Transieree is representative of judgment debtor 
Order in dispute hetvveen decree.holder auction- 
purchaser ana transit-re* in execution proceeds gs, 
relating to deliver of posses si n—Order amounts to 
decree and appeal is con pet^r t — S» para f p Hoes 
not lie - See Ibid, S 47 AIR 194? Mad Pra #2 

-O. 21, R. 95 and S. 47 Orcb r ot eve< <if ».g Court 

direedr.g dehveiy ol |.os-es v inn toilec*ee-h 1 e» auc¬ 
tion-purchaser* Matter does not relate to execution, 
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discharge or satisfaction of decree —* No appeal lies 
against order—See fbid, S. 47. 1965 Raj L W 474. 

M 

7. Obstruction petitions. 

-O. 21, R. 95 — Obstruction petition — Filing of 

obstruction petition in anticipation of application for 
delivery—Maintainability in Travancore Court. 

The obstruction petitions filed in anticipation of 
applications for delivery, are considered without 
objection as to main ainability by all the Courts in 
Travancore State including the High Court. As it 
has become the practice in the Court it has become 
the law of the Court. Cursus curias est lex curiae. 
(The practice in the Court, is the law of the Court). 
Therefore, it is not open to objection where the 
matter is one arising in the Travancore area and 
before the integration of the States of Travancore 
and Cochin. 21 T L J 173, Referred. 

Quaere—Whether this practice would prevail after 
the integration of States and the application of the 
Code of Civil Procedure 1908. A I R 1953 Trav-Co 
12(13) (Pt A) (Pr 4). 

ORDER 21, RULE 9G 

7 0*21, R.96 and O. 22, R. 12—Execution proceed¬ 

ings—Auction sale—Application for delivery of pos¬ 
session of proptrty sold—Death of judgment-debtor 
His legal representative — Bringing him on record 
O. 22 does not apply — Purpose and necessitv of 
bringing legal representative on record—Limitation- 
See Ibid, O. 22, R. 12 AIR 1962 Andh Pra 520 (DB). 

“ O. 21, Rr. 96, 97, 36 and 103 — Suit for redemp¬ 
tion -Tenant of mortgagee made party to suit but not 
party to compromise between mortgagor and mort¬ 
gagee — Decree not binding on tei ant - Lease in 
favour of tenant however came to an end on decree 
for redemption of mortgage and he could not con 
tinue in possession Actual possession and not mere 
symbolical possession should be given to mortgagor 
— Remedy for mortgag >r against order of trial Court 
ordering symbolical possession was by way of appeal 
and not suit—See Ibid, O. 21, K. 30. AIR 1963 Guj 
328. 

" O. 21, Rr. 96 and 35—Execution sale of undivid¬ 
ed share in property — Delivery of joint possession - 
R 35 applies not R. 90 —See Ibid, O. 21 R. 35 AIR 

1965 J & K 31. 

“O. 21, R. 96—Usufructuary mortgage— Decree- 
holder purchasing properties in execution proceed¬ 
ings - Symbolical possession under O. 21, R. 90, 
Civil P. n"t obtained — Judgment debtor held 
entitled to benefits of S. 22 of the Kerala Agricultu¬ 
rists Debt Relief Act. See Debt Laws — Kerala Agri¬ 
culturists Debt Relief Act (3t of 1958), S. 22. 1961 
Ker L T 375. 

-O. 21, R. 96 — Mortgagor taking mortgaged pro- 

peily on rent — Sub lease by mortgagor after final 
decree in mit — Auction-purchaser's remedy — Sym¬ 
bolical pos>es<ion or actual possession. ee Transfer 
of Property Aot (1882). S. 52. I95q M P C 317. 

-- 0.21 R.96 - Purch as< r of undivided share of 
coparcener of joint H*ndu family—Right to delivery 
of sv nbolical possession — Purchaser if entitled to 
benefit-of fr* vh cause of acH»n See Limitation Act 
(I908|, \rt 44 (>) MR 1955 Vlad 287 (DB)..; 

~ O. 21, R. 96—scope — yn bolicial possession— 
Effect Paper pos cssion—Distinction. 

Thr ch iracterisatioii of possession taken under 
O 2 R 08 as aper p isse-sion” is hardly justified 
and i u' s i oimter to th» principle on which the pro 
visio j is l>,se \. m rrmolinal possession obtained under 
0. 21. R. 90 is q ute a diOer» nt thing trom paper 
,M»ssession, which might correctly describe only the 
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(1908), O. 21, R. 95, Note 7 

possession obtained by a party who being entitled to 
actual possession, the judgment-debtor himself being 
in possession, obtains - delivery of possession on 
paper without actual possession; or those cases where 
without complying with the requisites of the statute 
a false return is made as il they were complied with. 
Possession obtained by proclamation and atfixture 
under O. 21, R. 90 is equivalent to real posses don in 
those cases where the Code expressly or impliedly 
provides that it shall have that effect. Therefore, 
where there was a finding of the lower appellate 
Court that the statutory requisites under O. 21, R. 96 
have been followed, the possession obtained by the 
plaintiff’s predecessor in title was held to be real and 
was not invalidated by the non-impleading of the 
legal representatives of the debtor. 1LR (19.34) Mad 
1206 : 67 Mad L \V 339 : (1934) l Mad L J 5S5 : 
1954 Mad W N 236 : AIR 1954 Mad 7C0 (762) (Pt B; 
(Pr 11) (DB). 

- -O. 21, R. 96—Affixture of copy of sale certifi¬ 
cate in conspicuous place of one of plots—Presump, 
lion regarding other plots — (Evidence Act (1S72) 

S. 114, Illustration (e).) 

Affixture of a copy of sale certificate in a con¬ 
spicuous place of one of the items in a case where 
several plots are involved and situated in different 
places is not an effective delivery of all the properties 
Even though a copy of the sale certificate is affixed in 
a conspicuous place in one of the plots there is no 
presumption that the affixture as required by law was 
made with reference to all the plots if all of them are 
not in one place. A1H 1943 Mad 712 and A I R 194S 
Mad 191, Rel. on. 1952 Mad W N 140 : A I R H),V> 
Mad 849 -849, 850) (Prs 4, 5). 

-O. 21, R. 96 — Limitation Act (1908), Art. 14 4 — 

Purchaser of coparccnery interest in court-auction — 
Acquires only right to compel partition — Auction- 
purchaser obtaining symbolical delivery—He docs 
not become entitled to joint possession 'Section 44 

T. P. Act does not affect rules of Hindu law — Sl it 
for partition is governed by Art. 144 Limitation 
would run from date of confirmation of sale 


sop 


Limitation Act (1908), Art. 144. AIR 1964 Orissa 4 0 . 

—O- 21 R. 96 and S. 65 —Auction sale -Sale con¬ 
formed by Court Title of purchaser becomes perfect 
lrom date of sale — lie need not vait for symbolic! 1 
possession. See Ibid, S. 65. (’64) 6'6 Punj L R 1013. 

O. 21, Rr. 96 and 63—Delivery of symbolical pos- 

PU.T515 E e0t ‘ SeC Ibid ' °' 21, Rl 63 - AI « 1953 

P»r ? I! ' 9C -Edcct of—Symbolical possession— 

Person to whom it is given is entitled to propo-. 
tionate share in profits and to Maim partition 

(Rai)125'? get aCtUa possessiotl - A 1 R 1955 N U C 

O. 21, R. 96 Sale of slare of one tenant-in 
common in mint property - Purchaser - Eieht to 
possession of share — Remedy. 8 1 

A court-auction-purchaser of the share of one of 
several tenants-,n-common of joint property °s not 
entitled to actual possession of the share purchased bv 
him. He can only obtain possession after effecting a 
partition of the property by metes and bounds' any 

1 ok° n I^/n 1 1 o-n° sue for partition. 1952 Ker L T 

(db/. AIR 19 ° 2 Trav * Co 208 (209 > A) (rTs 1 ' 

ORDER 21, RULE 97 
SYNOPSIS 

(Civil P. C. (1908), 0.21, R. 97.) 

1. Scope and applicability. 

2. Application by decree-holder or auction-inn- 

chaser—Necessitv. n l nn - 

3. Possession—Meaniritr of. 
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4. Resistance or obstruction. 

5. Fresh application for delivery. 

6. Remedies of person obstructed. 

7. Powers of Court. 

S. Appeal. 

9. Revision. 

1. Scope and applicability. 

jp* 9 7 an ^ S. 151—Objection under O. 21, 
R.u7 dismissed in default—Application under 0.9, 
K. 9 and S. 151 to restore objection—Objection restored 
under inherent powers — Restoration held proper. 

See Ibid, S 151. A I R 1950 All 293. 

-O. 21, R. 97—Application for possession—Previ¬ 
ous obstruction or resistance—If sufficient. 

If the judgment-debtor has offered resistance on 
several occasions in the past to delivery' of possession, 
it will not be necessary for the decree-holder to take 
out a fresh writ for delivery of possession to invite a 
fresh resistance or obstruction to possession. AIR 

1933 Cal 296. Disting. AIR 1959 Cal 613 (615) 
(Pt B) (Pr 7) (DB). 1 

-O. 21, Rr. 97, 100 — Order 21, R. 97 applies to 

proceedings under S. 37-A (8) of Bengal Agricultural 
Debtors Act (7 of 1936). See Debt Laws — Bengal 
Agricultural Debtors Act 1935 (7 of 1936), S. 37-A (8). 
A I R 1950 Cal 519, V ' 

““ O. 21, Rr. 97 and 3o—Sale of house in execution 
mortgage decree—-Auction-purchaser complaining 
of resistai ce and making application for possession 
—Application wrongly headed under O. 21, R. 35- 
Procedure. 

A Court in the administration of justice should not 
refuse an application, which on merits it ought to 
grant and in law car grant, simply because the appli¬ 
cant asked the Court to exercise its admitted power 
under a wrong section. It is the substance of the 
application and not the form of it that is material. 

Held, in the instant case, that O. 21, R. 35 had no 
applicability but there was nothing to prevent the 
Court from treating the application as one under 
0.21, R. 97. The auction purchaser’s application 
was in substance a complaint against obstruction 
within the purview of O. 21, R. 97. The prayer could 
, not be refused merely because the application was 
styled under O. 21 R. 35. AIR 1924 Nag 77 ; I L R 
34 Cal 1037 and 16 I C 614, Rel. on. 


obstructor - Decre ©.hc.der not objecting but co 

perating in proceeding -- He cannot attack order 
passed in such proceeding on ground that third 

P K ty l a c P i 1Ca u 0n , was , n ° V maintainable in law, 
when he finds that the order is not to his advantage 

or up to his expectation. AIR 1931 Lah 1*1 nnA 

AIR 1934 Lah 193 (2), Rel on , AIR 1955 Hvd 58 

p" d 4r r ,L\ 9 n 2 ? rissa 120 (FB) aLd A I R 1955 Trav- 

75) 2 (Pr 15? ’ DlstlDg ' A 1 R 1962 Andh P™ 72 (74, 


O. 21, R. 97 —Rules and Orders (CkI!' 'N::* 


ur 


•F? urt) ’ 236—Execution of decree ror posses¬ 
sion of house - Judgment-debtor resisting delivery of 
possession — Court ordering police aid to decree- 
holder without application—If illegal. 

Held, on facts that in making an order granting 
Po ice aid without an application of the decree* 
holder, the Court had not applied its mind to the 
requirements of law and the order was vitiated as it 
contravened the provisions of Rule 236 of Rules and 
Orders (Civil) of the Nagpur High Court which 

d the procedure for granting Police aid. 
1960 Nag L J (Notes) 124. 


. . 9 21, Rr. 97, 98 and 99—Third party or person 
claiming bona fide has no right to make an indepen¬ 
dent application under R. 99. 

A third party or a person claiming in good faith to 
be in possession of the propeity on his own account 
or on account of some person other than the judg¬ 
ment-debtor or a person claiming bona fide to have 
right to be in such possession—None of these classes 
of persons have locus standi to make an independent 
applicalion under the provisions of 0.2b R. 99, 
Civil P. C. AIR 1955 Tripura 30 ; AIR 1959 Cal 
621, Distinguished. Rules 97, 98 and 99 of O. 21 are 
to be read together. On construction of the rules it 
appears that if there is resistance to delivery of posses¬ 
sion to the decree-holder or purchaser, it is only they 
who can apply under the provisions of O. 21, R. 97. 
Rule 99 is not an independent provision but is depen¬ 
dent on R. 97. On the construction of the language 
appearing in R. 99 read with Rr. 97 and 98 of O. 21 
there is no warrant or authority for the proposition 
that a third party or a bona fide claimant has got 
locus standi to maintain an application under O. 21, 
R. 99, Civil P. C. 68 Cal W N 806 : A I R 1965 Cal 
51 (53,54) (Pt A) (Prs 7, 12). 


Held further, that the objection that in the appli¬ 
cation the objector K w’as not impleaded as an oppo¬ 
nent was of no consequence as the Court could direct 
an investigation under O. 21, R. 97 even on an oral 
application by the person obstructed. 1960 MPL1 
(Notes) 142. J 

-O. 21, R. 97 — Applicability — Obstruction by 

tenant ordered under S. 41, Presidency Small Cause 
Courts Act to give vacant possession. See Presidency 
Small Cause Courts Act (1882), S. 41. AIR 1954 
Mad 985. 

•-O. 21, R. 97—Scope—Objection to delivery of 

property after sale by legal representative of deceased 
judgment-debtor. See Ibid, S. 47. AIR 1955 Trav- 
Co 51 (FB). 

-O 21, Rr. 97 to 101 and 103 — Scope of enquiry 

under Rr. 97 to 101 and of suit under R. 103, pointed 
out. AIR 1955 N U C (Trav-Co) 1655. 


-O. 21, Rr. 97, 96, 36, 103—Application by tenant 

against decree-holder and not by decree-holder 
against peison resisting or obstructing delivery of 
possession — Rule 97 has no application. See Ibid, 
O. 21, R. 36. AIR 1963 Guj 328. 

--O. 21, Rr. 97 and 100 — Persons never in posses¬ 
sion of suit property cannot maintain application 
under. 65 Mad L W 320 : 1952 Mad W N 287: 
1952-1 Mad L Jour 611 : I L R (1952) Mad 1010 : 
A I R 1952 Mad.671 (675) (Pt B) (Pr 27) (DB). 

-O. 21, Rr. 97 and 58 and S. 151—No application 

by decree-holder under R. 97 alleging obstruction— 
Third party cannot ask for adjudication on his title 
or possession. 1962 B L J R 291 : A I R 1962 Pat 
403 (405) (Pt B) (Pr 5) (DB). 

-O. 21, R. 97 — Obstruction to execution — No 

investigation at instance of third party. 


2. Application by decree-holder or 
auction-purchaser—Necessity. 

-O. 21. R. 97 — Applicability — Rule 97 contem¬ 
plates application by decree-holder—Person in posses¬ 
sion, not made party to execution application, cannot 
apply to Court, to safeguard his interest in property 
—However such application made by third party 


Before an investigation is made under R. 97 of 
O. 21 it is necessary that an application should be 
made to the Court by the decree-holder that he was 
being obstructed in the execution of the decree and 
no investigation can be made on an application of a 
third party who claims to be in possession. 1960 Raj 

L W 618, Foil. 
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Where the decree-holder in execution does not 
«claim possession of temple as manager but only over 
office of pujari as hereditary pujari of the temple, 
the delivery of temple will not amount to ouster of 
the persons who are the managers, though it is neces¬ 
sary to deliver physical possession over the temple to 
the decree-holder as hereditary pujari to enable him 
to discharge his duties as a pujari. The members of 
the community who are acting as de facto managers 
are not entitled to obstruct the decree-holder in the 
performance of his duty as pujari. 1961 Raj L W 209, 
Rel. on. 1963 Raj L W 18 : ILR (1963) 13 Raj 47. 

. . *p. 21, R. 97 — Applicability — Application by 
third party claiming possession—Procedure. 

Before an investigation is made under R. 97 of 
•0.21 it is necessary that an application should be 
made to the Court by the decree-holder or auction 
purchaser. No investigation can be made on the 
application of a third party which claims to be in 
possession, i960 Raj L W 618. 

i Rr» 97 and 98 — Obstruction by person 

other than judgment debtor — Order directing deli¬ 
very by use of force—When to be made. 

W hen the delivery of possession is obstructed by 
any one other than the judgment-debtor the Court 
cannot pass an order directing delivery of possession 
bv the use of force unless the decree-holder moves an 
application under R. 97 of O. 21 and a dec ision is 
given in his favour on his application after issuing 
notice to the person obstructing the delivery of pos¬ 
session. 1950 Raj L W CIS. 

O. 2L, Fr. 97, 35 and 30—Scope. 


It is obvious from the very language of R. 97 of 
O. 21 that the right to apply under that rule is given 
only to the decree-holder. AIR 1935 Nac 212 and 
AIR 1931 Lah 686 and 12 Cal W N 115, Rel. on. 

Further the use of the words *may make an 
application’ indicates that it is not obligatory on the 
decree-holder to have recourse to O. 21, F. 97 and 
he can if he likes, after the obstruction, apply again 
in execution for a writ of possession under R 35 or 

?r 6 no k 9* 2l «ix hitaI , ey and Hao ’ s C * P - Code and MR 

1933 Nag 369 and AIR 1941 Nag 322 and AIR 1933 
Bom 457 (FB), Rel. on. 

Therefore where the decree-holder makes the appli¬ 
cation under O. 21 R. 35 and does not implead the 
person in possession 3s u party, but rather men¬ 
tions specifically that his application is under sub- 
ct. (3) of R. 35 and the relief that he asks for namely, 
delivery of possession after breaking open the lock 
can be granted under O. 21, R. 35 (3), the Court can- 
r wn rCe an enquiry on him under R. 97. It makes no 
difference that the person in possession has also 
applied to the Court and had offered resistance by 
locking the room, as the choice still remains witli the 
decree-holuer to choose whether he would come in 
under R. 9/ or not, AIR 1958 Tripura 11 (12, 13) 
(Pt A) (Pis 7, 9). ' ’ ' 


3. Possession—Meaning of. 

O. 21, Rr. 9/ and 99 — Execution ol partition 


decree Land leased by one of co-sharers — Decree 
can be executed Separate suit to evict lessee not 
necessary. See Ibid, S. 47. AIR 1964 Punj 525. 


• “0.21, Rr.97 to 100—‘Possession* meaning of— 

Application by stranger before dispossession—Main¬ 
tainability—Inherent powers—Exercise of. 

Possession within the meaning of Rr. 97 to ]0() 
means khas possession and (heretore, the disposses¬ 
sion contemplated by R. 100 after which alone a 
stranger can approach the Court for relief is actual 
dispossession. I here is no scope for resorting to the 
inherent powers of the Court under S. 151. AIR 1953 

[Vol. 3.] Fn.D. 9. 
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Trav-Co 123, Affirmed. Kesavan Padmanabhan v 
Neelkantan Narayanan, 1915 Ker L T 413 • if n 

(1955)Trav-Co 363 : (S) AIR 1955 Trav-Co 225 (225 
226) (Pt A) (Pr 2) (FB). 

4 . Resistance or obstruction. 

i and ? 9 ,~~ ?* 97 does not contem¬ 

plate delivery of symbolical possession. 

There is nothing in the scheme of O. 21. R 97 fnr 
the delivery of symbolical possession. An obstruction 
and resistance contemplated under O. 21, R. 97 i s f 0 
the actual delivery of physical possession.* When a 
person is actually occupying immovable property and 
resisting the delivery of possession only then he 

^?, u *T b f. said *° !)e obstructing and lesisting the 
actual delivery of possession on the ground that he is 
bona fide in possession on his own account There 
fore, reading Rr. 97 and 99 together only that ne son 
can claim relief under R. 99 who is in actual physical 
possession of the property and claims that he is bona 
fade in possession on his own account. AIR 1964 All 
302 (307) (Pt E) (Pr 16). K AH 

- O. 21, R. 97— Decree-holder taking out writ for 

possession-Obstruction-Fresh writ-Fresh obstruc- 
tion. Second obstruction does not relate back to th^ 
original obstruction, even if it is by same person in 
same character - Time under Art. 107 begins to run 
trom second obstruction (Limitation Act (Kins 

M : 13 C W N 724, Rel. on. AIR 1933 Bom 457' 

1 leld. Obiter and dissented from. 91 Cal L I 57 • air 

1953 Cal 499 (501. 502) (Prs 15, 10). J * A1R 

O. ai. Rr. 97, 98—Applicability — Property pur¬ 
chased privately by decree.holder or auction ouf 
chaser subsequent to date of decree or date of nur 
chase in evecution—Order directing possession under 

property’. 98 °‘ made ln res P ect of such 

The order directing possession under O oi r> qs 
can only relate to immovable property to which the 
decree relates or to immovable property which had 
been purchased in execution of a decree. Where w v,a 
was purchased in execution was only half share in 
the property the executing Court could order posies 
smn with respect to this half share only and not wfth 

respect to the remaining half share. The rights with 
regard to the remaining half share would have to be 
determined by proper legal proceedings. The'cues 

ion rela .ng to such remaining half share couldTot 
be considered in execution even if it was contended 
by the decree-holder or by the purchaser thatlhe 
remaining half share had been also purchased by him 
at a private sale subsequent to the date of the decree 

or subsequent to the date of purchase in execution 

The rights with respect to the nureh^P ! 

at a private sale could not be the subject-matter 
execution proceedings. The principle that a ut 
ment-debtor cannot resist a warrant for ™ J • g ' 
can apply only if the warrant is reslncfed ?o 

relates-^ to the property purchased lt a pHvaTsX 
anybody can resist the giving of possession by a Court' 
in execution proceedings relating to the „thT f 
perty. AIR 1914 All 511(1), Distill MQfiqt Sr • ? r< £ 
520 : AIR 1963 Guj 117 (118) (H a) (Prs 3, L R 

. , P: 9“—Scope—Resistance or obstruction 

Anticipatory applications-Competency. tn,ct,on — 

O. 21, R. 97, contemplates the case nf 
tance or obstruction to the execution of a decree' S ' 
order for possession by a person not a party to the 
decree or order, f the applicant had not in he ht ! 
dispossessed, application would not be h ouired ;» 
and disposed of on merits. 39 Deccan LRoel nt 9 
AIR 1953 Hyd 4, Foil ; 1 2 Deccan I n os 302 i' nd 
Deccan L R 275, Not Foil ILR (1954) IIid l" ,,d * 

1954 Ilyd 58.(59, 60) (Pt A) (Prs 11 i") S3C : AIR 
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® 9 * Applicability — Application 

under, without applying for delivery of possesion 
under O. 21, R. 35—Maintainability. 

—O. 21, R. 9/, C. P. Code, comes into operation 
only when an obstruction is raised by the judgment- 
debtor or any third party to the delivery of posses¬ 
sion when the decree-holder goes to take possession 
of the property. Therefore, where there is no appli¬ 
cation for delivery of possession as contemplated by 
O. 21, R. 35, it cannot be sail that there was any 
obstruction to possession which had to be removed 
and therefore, there can be no application as such 
for removal of obstruction under O. 21, R. 97. Such 
an application by a decreediolder would be pre¬ 
mature. Santoba v. Madhavarao. ILR (1953) Hyd 
453: AIR 1953 Hyd 270 (277) (Pr 2) (FB). 

O. 21, R. 97 (2) — Application under R. 97 — 
Objection by stranger- Duty of Court. 

The decree-holder when he apprehends obstruction 
from a stranger is entitled under O. 21, R. 97, to 
move the Court to remove the obstruction and when 
such an application is made the Court is bound under 
Cl. 2 of R. 97 to issue notice to the person from 
whom obstruction is expected, to hear his objections, 
.investigate the same, and make a decision in the 
matter.^ The stranger is entitled to oppose the decree- 
holder’s application and when, on receipt of notice, 
he files his objections the Court should investigate 
his objections under :C1. 2 of R. 97 and not reject it 
as incompetent. 1959 Ker L J 39 : 1959 Ker L T 13 : 
1959 Ker L R 65 ; AIR 1960 Ker 100 (101) (Pr 2). 

O. 21, R. 97—Applicability — Obstructi^i must 
be actual and not anticipatory—Application for 
investigation should be made by decree-holder. 

An application under O. 21, R. 97 can only be 
made if there was obstruction and not prospective or 
anticipatory .obstruction. Secondly, R. 97 is very 
explicit and it in terms provides that an application 
for investigation should be made by the decree-holder. 
AIR 1925 Rang 374, Not followed. AIR 1955 Kutch 
17 (17-18) (Prs 3, 4, 5. 6), 

-O. 21, Rr. 97 to 100-0. 21, Rr. 97-100-Scope— 

Decree-holder can file application under O. 21, R. 97 
when he complains of resistance by a third person — 
Court has no anticipatory jurisdiction to entertain an 
application of a prospective resister. AIR 1902 Pat 
403; AIR 1952 Orissa 120 (FB), Foil. 1964 M P L I 
(Notes) 126. 

-O. 21 Rr. 97 and 99—Complaint by auction- 

purchaser against obstructionists— Symbolical pos¬ 
session cannot be ordered. 

When a complaint is made by the auction pur¬ 
chaser under O. 21, R. 97, then either actual delivery 
of possession must be ordered to the complainant or 
the complaint must be dismissed and it is not open to 
Court to adopt via media by ordering delivery of 
symbolical possession under R. 90, Civil P. C Reading 
Rr. 97 to 99 together it appears that the just cause 
mentioned in R. 98 relates to the three cases men¬ 
tioned in 0.21, R. 95, which entitled the purchaser to 
get possession and excludes causes mentioned in 
O. 21, R. 99, Civil P. C. Therefore, if circumstances 
mentioned in R. 99 are proved, then the complaint 
has to be dismissedj otherwise the purchaser is 
entitled to possession. In this context, delivery of 
symbolical possession is out of place as in substance it 
implies delivery of that right of possession which 
the judgment-debtor has in the property in dispute 
subject to the occupant’s right who has a light to 
continue in occupation for the time being. O. 21, 
R. 90, therefore, applies only to those cases in which 
the occupant is in possession in the circumstances 
mentioned in O. 21, R. 95, Civil P. C., and yet is 
entitled to remain in possession. In other words, an 


order under R. 90 can be passed if the occupant is 

entitled to remain in occupation even if the judgment- 
debtor or some person on his behalf tried to remove 
him from occupation. (’59) 61 Pun L R 82. 


O. 21, R, 9/ ‘Independent title’—Decree for 
eviction obtained against tenant — Obstruction by 
persons claiming to be partners of tenant-Main- 
tamability — See Houses and Rents — Delhi and 

^°, n ^ 01 (19 of 1952), S. 21, Proviso. 

( dS) 60 Punj L R 157. 


v-r. ii, n. y / 


xxeMsiance or obstruction 


Meaning of. 

Resistance is passive and obstruction imports a 
positive act against the order for delivery. Resistance 
or obstruction can, therefore, be only.when the officer 
entrusted with the warrant of delivery issued by 
Court goes to the spot to effect delivery and not prior 
to that. Kesavan Padmanabhan v. Neelakantan- 
Narayanan 1955 Ker L T 413 : ILR (1955) Trav.Co 

(FB) A 1 R 19 ° 5 Trav ‘ Co 225 < 225 > 226 ) ( pt B) (Pr 2> 

5. Fresh application for delivery. 

“ ?* ? 7 T 8c °P e —^ exhaustive—Suit under 

R. 103—Limitation—(Limitation Act (1908), Art. 

il-A). 

The provisions of O. 21, R. 97 are permissive and 
a decree-holder is not bound to resort to those provi¬ 
sions even though he may have been obstructed in ob¬ 
taining possession of the property in execution of a 
warrant for delivery of possession. Even though a 
decree-holder may have failed to obtain possession 
under a warrant originally issued by the executing 

H-hehas right without having proceeded under 
t . 21, n. Ji to obtain a fresh warrant for delivery of 
possession. What R. 103 contemplates is not merely 
correetioi of an error in an order passed under one 

n the , R h 9 , 8 ’ and 101 but establishment of the 
decree-holder’s right to the possession of propertv 

which he had sought but could not obtain in execu- 

start , in S point of limitation for a suit under 
H. 10o cannot be the date of the order which would 
have been made by the Court upon an application 
under O. 21, R. 9/ made within 30 davs of the first o5- 

c^ Ct l^o A J R 1933 Bom 457 < FB )’ Foil. 60 Bom L R 
! 1 9 58 Nag L J 442 : ILR (1959) Bom 250: AIR 
1959 Bom 269 (271) (Pt A) (Pr 10). 


O. 21, R. 97 — Auction-purchaser obstructed bv 
persons claiming in their own right-Remedy. 

If an auction-purchaser is resisted in taking pos- 
session by a party claiming in his own right inde¬ 
pendently of the judgment-debtor then the auction- 
purchaser cannot apply for fresh warrants of posses¬ 
sion after the resistance is offered to execution. His 
remedy is by way of suit. If the resistance is offeied 
by the judgment-debtor or some person claiming 
under him then there is no bar to the issue of 
successive warrants of possession by the executing 
Court. ILR 20 All 305; AIR 1933 Bom 4 57 (FB), Rel. 
on. 1959 Nag L J (Notes) 107. 


“—O. 21, R. 97—Fresh application — Limitation — 
Starting point—(Limitation Act (1908), Art. 167).; 

An application under O. 21, R. 97, C. P. Code, is 
not barred under Art. 107 of the Limitation Act, if it 
is filed within 30 days from the particular resistance 
or obstruction complained of in such application and 
the fact that there was a previous resistance to a 
previous writ for possession by the same person and 
in the same capacity is wholly immaterial. AIR 1953 
Cal 499, Relied on. AIR 1959 Cal 613 (616) (Pt C> 
(Pr 8) (DB). 

-O. 21, R. 97 — Obstruction repeated by same' 

judgment-debtor—Second application—Limitation — 
(Limitation Act (1908), Art. 167). 
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The auction-purchaser can make more than one 
application under 0.21, R. 97, when the resistance is 
repeated for the second time by the same judgment- 
debtor who had offered resistance before and when 
the second application is made in respect of obstruc¬ 
tion which was put up 30 days after the date of the 
first obstruction. Art. 107 of the Limitation Act does 
not operate as a bar in such a case. AIR 1933 Bom 
457, Diss. from. 1958 Cal L J 314. 

O. 21, R. 97—Application by sub-tenant of judg¬ 
ment-debtor. 

Application by sub-tenant of judgment-debtor— 
Tenant under O. 21, R. 97—Sub-tenant has no locus 
standi to make application—Fresh application by 
decree holder for police help — Latter application 
could not have been allowed without giving sub¬ 
tenant an opportunity to show cause that he was 
entitled to remain on premises bv virtue of a right, 
independent of the tenant. 60 Cal W N 147 : I L R 
(1957) 2 Cal 387. 

R* ^7—Scope — Obstruction — Successive 
applications for delivery of possession — Limitation. 

See Ibid, O. 21, R. 95. AIR 1955 N U C (Cal) 5596 
(DB)« 

-O. 21, Rr. 97, 95 — Application for delivery of 

property by auction-purchaser — Resistance by third 
party — Application for removal of obstruction dis¬ 
missed on ground of limitation — Fresh application 
under O. 21, R. 95 against judgment debtor not 
barred. See Ibid, O. 21, R. 95. AIR 1962 Mad 432. 

0*21, R. 97 — Application for removal of ob¬ 
struction to delivery of possession in execution of 
decree—Subsequent suit by obstructor lor declaration 
of title and injunction-Order for interim injunction 
restraining delivery of possession—Execution petition 
dismissed—Fresh application for execution after dis¬ 
missal of suit held to be one for revival of execution 
proceedings. See Limitation Act (1908), Art. 167 
A I R 1962 Mad 338. 


97-—Application by decree-holder under 
O 21 , R 9/ dismissed for default — Dismissal not 
order under R. 99—R. 103 can have no application — 
No bar to filing of fresh application under R. 35. See 
Ibid, S. 11. A I R 1951 Punj 431 ( 1 ). 

“—O. 21, R. 97 — Limitation — Starting point of — 
Second obstruction. See Limitation \ct M908i 
Art. 167. A I R 1957 Trav-Co 287. ‘ *' 


6 - Remedies of person obstructed. 

*7 O. ^1, Rr. 9 /, 95, S. 4< Decree holder in execu¬ 
tion sale obtaining symbolical possession—Judgment- 
debtoi s transferee resisting actual delivery of noshes- 
Sion- Remedy of decree-holder is by suit. See Ibid, 
8 . 4 /. AIR 1957 Assam 131. 


O*- 1 , R. 9/ Scope Failure to apply under 
n. J7 is no bar to continuing application under R. 95 

wi° e fe fresh application. A I R 1955 N U C (Cal) 
5596 1 DB). 


21.’ R. 9j Scope of Remedies of decree 
holder who is obstructed. 

Where a person holding a decree is obstructed b 
a judgment-debtor or a person claiming under hin 

his remedy lies onlv by an application under R. 9 
orR r .35 and 36 of 0.21, Civil P. C. But if th 
obstruction is by a third party, the decree-holder i 
addition to the remedy available to him under R. 9 

er rumed y by means o[ a separate suit. A I ] 
1957 J & K 23 (25) (Ft D) (Pr 6 ) (DB). 


—O 21 R 97-Kutch C. P. Code, S. 277-Scope 

! ?•'.? ll of auction-purchaser to file fresh suit 

atter tiling application under S. 277. 


Section 277 of the Kutch C. P. Code, is more or 
ess ou the tune of O. 21, R. 97 of the Civil P. C. 
(Indian) except that while the latter expressly provi¬ 
des for a suit by the defeated applicant, there is no 
such provision in the Kulch Code. The applicant 
has a duty’ to prosecute his application to the end 
and have his claim decreed the’rein. He cannot leav" 
off the application and file a fresh suit on the same 
cause of action. A I R 1951 Kut 7 ( 8 ) (Pt A) (Pr 4). 

. 21, B* 97 Bar of suit — Charge decree for 

maintenance Execution Third party auction-pur¬ 
chaser is representative of judgment-debtor — Subse¬ 
quent execution for future arrears — Court auction- 
purchase by decree-holder — Question as to delivery 
of possession as between them—Relates to execution, 
discharge or satisfaction — Application for removal 
of obstruction by decree-holder auction-purchaser 
dismissed—Suit for declaration of title and possession 
barred. See Ibid, S. 47. A I R 19(53 Wad 144. 


J. . i r V r unuer u. ZL t K. 97 

dismissed for cefault- Suit to establish right to pos- 
s A es . su ?» brought beyond one year—Applicability of 
V r ” j ’A. Limitation Act. See Limitation Act (1908) 
Art. Il-A. A I R 1952 Mys 25 (DB). 1 


7T 1 ?• 21 > P’. 97 — Proceeding under—Dispute whe- 

^ bslongec to mother of obstructor or to firm 

—Afiidavit by auction-purchaser — On fact?, affidavit 

VbV?,, 1 £ not amount t0 admission. See Evidence 4 e t 
11872), S. 18. A I R 1964 All 302. 

—-O. 21 R. 97 — Applicability — Obstruction to 
delivery oi possession — Question as to whether d q t 
son obstructing is sub-tenant of judgment-debtor-' 
Can be investigated only under O. 21, R. 97. Sec- ibid 
O. 21, R. 35. A I R 1962 Assam 150. d ’ 

——O 21, Rr. 97, 9S and 99—Order granting police 

help passed without service of notice to onnosite 
party—Order is illegal. 1 posite 

Where an order granting police help to decree- 
holder for removing obstruction to his possession t 
passed without service of notice to the opposite Dart-- 
the order is illegal and is liable to be seSe It is 
now well settled that (1) the party, against vdiom an 
older for police help is made is entitled to notice and 
.hat (2/the bona fide nature of the claims and tint 

whether the party is entitled as of light to be in 

possession, are relevant matters for consideration " 

exercise of Court’s discretion to deal with the case for 
police help. AIR 1953 Cal 21S; 60 C W m ii~ 

A I R 1957 Cal 258, Rel. on.; 12 C W N m n; !r 1 

pished. 68 Cal W N 806 .- A I R 1965 Ca! 5? 

(Pt B) (Prs 15, 16). Lal 51 (55) 


^ 9S - *»• 100 - »*■«« »« 

start a proceeding under O. 21 , 8 R. 97 or to decide 
objections under the said provision rend ,,, 01 ?pi 0 

rule,. CO Cl W*N TOl® ,1W7) sg? 


O. 21, Rr. 97, 98—Duty of Court—Resistance t 
execution by sub-lessee-Court must hear r f 
A I R 1955 N U C (Cal) 840. the resisfei 


Rr. 97 and X00 Decree fnr r%nr • 

against tenant - Claim of sub-tenant under nfnl 
Control Acts—Procedure, Rent 

Where a landlord has obtained orders fn r 

of possession of premises from his tei m) 9 
seeking to carry out the nrdA»-c * teilJnt , and on 

tenantjnegjng that he had some rightthe n Ub ‘ 

West Bengal Premises Rent Control (Temporary Pro* 
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visions) Act, the Court should not drag in the police 
and go on providing the landlord with further and 
more powerful weapons to force the sub-tenant out 
under the street, and leave him then to go to Court 
under O. 21, R. 100. In such a case the sub*tenant is 
perfectly entitled to draw the attention of the Court 
to the fact that he has a claim under the new Rent 
Control Acts to ask the Court not to give further 
assistance to the landlord in carrying out the Court’s 
order in respect of the premises occupied by the sub¬ 
tenant, but to insist that the landlord "makes an appli¬ 
cation under O. 21, R. 97 so that the question of the 
right of the sub-tenant may be properly determined 
by the Court. (’51) SS Cal L J 105 : A I R 1953 Cal 
233 (233) (Pr 4). 

——O. 21, R. 97—Applicability—Person offering re¬ 
sistance setting up sub-tenancy — Application by 
landlord decree-holder for police help — Duty of 
Court. 

When a landlord in whose favour an order for 
possession has been made is resisted and he asks for 
police help, whether the Court should order police 
help or not is a matter of discretion. The fact that a 
claim is made by the person offering resistance that 
he is entitled as of right to be in possession, is a 
matter which the Couit must take into consideration in 
exercise of that discretion. It the Court thinks that a 
bona fide claim oi a snb tenancy has been made under 
the provisions of S. 13 (2), W. B. Premises Rent 
Control Act, 1950, and there is nothing on the face of 
it to reject the case of a sub-tenancy, the Court ought 
not to grant police help. 

There is no legal sub-letting if the person claiming 
to be the lessee is a minor and the contract of lease 
is entered into either by him or by a guardian on his 
behalf and it is not for the benefit of the minor’s 
existing estate. I L R (1953) 2 Cal 126 : 57 C VV N 
65 : A 1 R 1953 Cal 218 (218, 219) (Prs 2, 3, IS) 
(OB). 

-O. 21, R. 97 — Third party cannot, before he is 

dispossessed, compel decree-holder or auction-pur¬ 
chaser to have fact of his Dossession investigated. 
See Ibid, S. 151. A 1 R 1953 Ilyd 4 (DB). 

— O. 21, Rr. 97 and 98—Enquiry under O. 21, R. 97 
is summary jurisdiction — Finding to he based on all 
attending circumstances — High Court would not 
interfere lightly with such finding. 1963 M P L J 
(Notes) 1S9. 

-O. 21, R. S7 — Proceedings are summary—Plea 

of benarai cannot he considered — Apparent title 
prevails—Remedy— Declaratory suit. 

The proceedings under O. 21, R. 97 are summary 
and for the purpose of these proceedings apparent 
title prevails. The plea of Benamidar cannot be 
considered in these proceedings as it requires deeper 
probe and the appropriate proceedings would be a 
declaratory suit. The question where the judgment- 
debtor is the real owner cannot He gone into in these 
proceedings. AIR 1934 Pat 506, Rel. on. AIR 1926 
Nag 60, Dist. 1902 M P L j (Notes) 144. 

® -O. 21, R. 97-Court cannot anticipate position 

contemplated by O. 21, R. 97 and investigate claim 
of prospective resisters. See Ibid, S. 151. AIR 1952 
Orissa 120 (FB). 

S. Appeal. 

-O. 21* R. 97—Appeal — Order under — Right of 

appeal. See Ibid, O. 21, R. 11. AIR 1955 N U C (Raj) 
1069. 

9. Revision. 

-O. 21, R. 97 — Application of auction-purchaser 

under R. 97, dismissed — Court not properly ap¬ 
proaching case nor considering several pieces of evi¬ 
dence-Court held acted with material irregularity 


and illegality -- High Court held would interfere in 
spite of there being alternate remedy under O 21 

R. 103. See Ibid, S. 115. AIR 1964 All 302. 

” " 9 * ^ Plaintiff applying under O. 21, 

K. 97 — Objection by petitioner that plaintiff and 
defendant were colluding with each other for pur¬ 
pose of ejecting petitioner —lObjection rejected as 
premature — Court held exercised jurisdiction with 
material irregularity in rejecting objection. See Ibid, 

S. 115. AIR 1953 Cal 348. 


ORDER 21, RULE 98 

—-O. 21, R. 98—Order granting police help passed 
without service of notice to opposite party—Order is 
illegal. See Ibid, O. 21, R. 97. AIR 1965 Cal 51. 

“7 O. 21, R. 98 — Decree for possession in suit for 
ejectment — Obstruction by licensee of tenant — 
Competency. 

Under the ordinary ‘law a decree for possession 
against a tenant in a suit for ejectment is binding 
on a person claiming the title under or through the 
tenant and is executable against such person whether 
or not he was a party to the suit. AIR 1953 S C 73. 
Rel. on. 

Where on the finding arrived at by the executing 
Court A was claiming title through B who was a 
party to the suit but A was not made a party, A 
being let into possession by B, he is bound by the 
decree and the decree is executable against him even 
though he was not a party to the suit. AIR 1959 Cal 
613 (616) (Pt D) (Pr 10) (DB). 


-O. 21, R. 98—Execution of decree — Police help 

— Costs of police — Procedure — High Court Rules 
and Orders — Calcutta High Court (Original Side) 
Rules (as amended) Chap. 17, Rr 14A, 1 14E) — (Cal* 
cutta High Court Civil Rules and Orders, R. 261). 


A decree-holder should not be called upon to in¬ 
dividually pay for maintenance of general law and 
order in the locality. He has to pay only for that 
special police help which he needs for executing the 
particular decree for possession of his particular 
land. Ordinarily a decree holder would not need 
any police help The judicial process through the 
bailiff or the Sheriff and the machinery of execution 
would be enough. Police help is to be given under 
this Rule to a decree-holder on the ground that there 
exists a grave emergency. But this ‘grave emergency’ 
for police help is not an excuse for framing all the 
charges for general law and order in such emergency 
upon the head of the individual decree holder. In 
this respect ; the amended Original Side Rules 14A 
and I4E under Chapter 17 are more intelligibly and 
sensibly framed than R. 261 of the Civil Rules and 
Orders. R. 201 of the Civil Rules and Orders was 
not intended to lay down*any different principle on 
this point although, it could certainly have been 
framed more clearly. It is obvious that the general 
duty of the police to maintain law and order and 
peace comes into operation and foi that individual 
fees from the decree-holder cannot be charged. That 
is whv the police exists and that is why it is 
paid for from the public revenue. It is only the 
special help that a decree holder needs for executing 
his decree for which he can be called up to pay 
police charges. The general duty of the police to 
maintain law and order must not he confused with 
the particular obligation of an individual decree- 
holder to pav for special police charges, special only 
to him. (’59) 63 Cal W N 561. 


9 21, R. 9S—Powers of Small Cause Court Judge, 
bid, O. 21. R. 97. (’56) 60 Cal W N 147. 

3. 21. P. 9S — Duty of Court — Resistance-No 
ition by sub-lessee—Court must hear the< resister. 

bid. o y 21. R. 97. AIR l95o N U C (Cal) 840. 
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-]0. 21, R. 98 — Application by landlord for pos¬ 
session of premises with police help — Objection by 
sub-tenant - Discretion of Court—Sub tenant minor— 

— Illegality of lease — Order directing police help 
will not be interfered with — (Houses and Rents — 
W. B. Premises Rent Control (Temporary Provisions) 
Act (17 of 1950), Ss. 13 (2) and 11 (3)). See Ibid, O. 21, 

R. 97. AIR 1953 Cal 218. 

~~—O. 21, Rr. 98,99 and 103—Application for removal 
of obstruction dismissed without any investigation, 
on ground that application was not one under R. 98 

— Neither R. 98 nor R. 99 contemplates an order 
made otherwise than after investigation—Dismissal 
is not under R. 99—Suit under R. 103 is not main¬ 
tainable. AIR 1959 Bom 269, Exp], and Disting. 
AIR 1950 Pat 25 and ILR 34 Cal 491, Rel. on. (1963) 

4 Guj L R 172 : AIR 1963 Guj 153 (156) (Pc A) 
(Pr 3). 

“ O. 21, R. 98 — Stranger auction-purchaser — 
Question relating to delivery of possession — Not 
covered by S. 47 — Order directing delivery not 
appealable. See Ibid, S. 47. AIR 1962 Ilim Pra S. 

O. 21, R. 98—Applicability and scope of. 

Rule 98 of O. 21 is not an independent rule. It has 
a close connection with R. 97 and it is only after an 
application is made under R. 97 that proceedings 
under R. 98 can be taken and the Judge can record 
satisfaction about seme facts and pass orders in terms 
of R. 98. AIR 1957 J & K 23 (25) (Pt C) (Pr 6) (DB). 

" O* 21, Rr. 98, 103 — Limitation Act (1908), 

S. 28, Art. 138 — Travancore Limitation Act (6 of 
1100 M. E.)« Art 126 — Failure to bring suit under 
O. 21, R. 103, does not extinguish title of person 
entitled to bring suit — Obstruction petition by 
person in possession of property entitled to redeem 
property proceeded against in execution of decree 

Possession delivered to decree-holder — Defeated 
obstructor not filing suit to set aside adverse order 

Suit by obstructor for redemption of property 
brought within 12 years of dispossession in execu¬ 
tion proceedings held to be within time and also not 
barred by O. 21, R. 103. 

A suit under O. 21, R. 103, Civil P. C. is only a 
suit to establish the right to the present possession 
of the property and S. 28 of Limitation Act is not 
attracted to such a case. What S. 28 postulates is 
that if a party entitled to institute a suit for recovery 
of possession of a property fails to do so within the 
time prescribed for that purpose, the title of such 
party will be extinguished. Since the suit contem¬ 
plated by O. 2L, R. 103 is not a suit for recovery of 
possession, the failure to bring such suit cannot 
operate to extinguish the title to the property under 
S. 28. AIR 1951 Cal 481, Rel. on. 

The fact that the adverse order has not been set 
aside under O. ;21, R. 103 does not prevent the 
defeated obstructor from claiming relief on some 
other title. W hat the defeated party is precluded 
from doing is to reagitate and establish his right to 
the present possession of the property. 

Held on facts, that plaintiff P’s suit having been 
brought within 12 years of 1115 was not barred by 
limitation, that the title of P to the property was not 
extinguished under S. 28, Limitation Act, by (he 
failure to institute the suit to set aside the order on 
the obstruction petition by B. As* the decree under 
which the Bank obtained possession was not binding 
on B or his representative P, P was entitled to pay 
off that decree and recover possession so long as his 
title to the property was not lost and in the pre¬ 
sent case the title of P was not lost although B did 
not file a suit to set aside the order on his obstruc¬ 
tion petition within one year thereof; that the prayer 
for recovery of possession of the property was a 


relief sought by P not because B was dispossessed 
wrongfully but because it was consequential to the 
redemption of the property; A, the first defendant 
could not put forward any right to remain in pos¬ 
session of ;the property as P was the admitted owner 
and was not bound by the decree, under which alone, 
A had obtained possession. As that decree was 
being paid off, the right of P to possession arose as 
consequential to and ancillary to his right of pro¬ 
perty. A I R 1953 P C 455; A I R 1946 Mad 76, 
Disting. 1963 Ker L J 549 : I L R (1963) 2 Ker 154. 


O. 21, R. 98 — Power of Ccuit — Action under, 
cannot be taken suo motu — Finding as to resistance, 
is essential. AIR 1955 N U C (Madh B) 82. 

“ -O. 21, Rr. 98, 97, 100 — Scope — Decree- 
holder can file application under O 21, R. 97 when 
he complains of resistance by a third person — Court 
has no anticipatory jurisdiction to entertain an ap¬ 
plication of a prospective resister. A I R 1962 Pat 
403; AIR 1952 Orissa 120 (FB), Foil. See Ibid, 
O. 21, R. 97. 1964 MPLJ (Notes) 126. 


O. 21, R. 9S — Enquiry under 0.21, R. 97 is 
summary jurisdiction — Finding to be based on all 
attending circumstances — High Caurt would not 
interfere lightly with such finding. See Ibid, O. 2 1 , 
R. 97. 1963 MPLJ (Notes) 189. 


u 93 — Uostruction by person other than 

judgment-lebtor—Order directing delivery by use of 
force — When to be made. See Ibid, O. 21, R. 97. 
1960 Raj LW 618. 

“I O. 21, R. 98 — ‘Possession* — Means khas posses¬ 
sion Application by stranger before dispossession 
is not maintainable — Inherent power cannot be re- 

sorted to. See Ibid, O. 21, R. 97. A I R 1955 Trav- 
Co 22o. 


——O. 21 R.98 — Scope of enquiry under Rr. 97 to 
101. See Ibid, O. 21, R. 97. AIR 1955 NUC (Trav- 
Co) 1655. 

ORDER 21, RULE 99 


, 21i Rr* 99, 97 — R. 97 uoes not contemplate 

delivery oi .symbolical possession. See Ibid, 0.21 
R. 97. AIR 1964 All 302. 

0*21, Rr. 99, 9»,98 Order granting police 


help passed without service of notice to opposite 

?n r ^7^ r ^ r is iI,e « al - See lbid > O. 21, R. 97. AIR 
196o Cal 51. 










1 1 * — t' ^ - »*• vj n ^ g 

In order to succeed in defeating the attempt of the 
decree-holders to get delivery of possession throuoh 

thecoeiciveprocessoftheCourt.it is not necessary 

that the objector must establish definitely his right 
to be in possession of the property on his own ac¬ 
count or oil account of some person other than the 
judgment-debtors. All that the Caurt has to see 
in this connection is whether the resistance occasion¬ 
ed by the objector can be said to have been by a per¬ 
son who claims in good faith to have a right to "be 
in possession of the property on his own account or 
on account of same person other than the judgment- 
debtor. 63 Cal W N 361 : I L R (1960) 1 Cal 513 • 
AIR 1959 Cal 621 (623) (Pt B) (Pr 6). ‘ 

—- °. 2!, It. 99 — Powers of Small Cause Court 
Judge. See Ibid, O. 21, R. 97. (’56) 60 Cal W N 147. 

•—O. 21, R. 99—Applicability—Relief under—Con. 
ditions Execution of ejectment decree — Resistance 
by stranger in possession since before suit—He could 
claim to be in possession on his own account and 
defeat decree-holder s claim for relief under O o\ 

R. 99. AIR 1955 N U C (Cal) 23. ~ 1, 

- O. 21, Rr. 99, 97, 98 — Application by landlord 
for possession of premises with police help — Objec¬ 
tion by sub-tenant—Discretion of Court —Sub-tenant 1 
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minor — Illegality oE lease — Order directing police 
help wdl not be interfered with — (House and Rents 
— \V. 13. Premises Rent Control (Temporary Provi- 

i!v!] S r> A oi ( i 7 1950 >- Ss 13 (2) and 11 (3)). See 

Ibid, O. 21, R. 97. AIR 1953 Cal 218. 


n t0 102 — Cochin C. P. C., 0.21, 

Rr. 96 to 99—Scope of inquiry-Lis pendens— Appli- 
^bihty of doctrine. See Cochin T. P. Act, S. 52. AIR 
1952 Trav-Co 102 (DB). 


O. 21, Rr, 99, 9S and 103 — Application for re¬ 
moval of obstruction dismissed without any investi- 
or Jground that application was not one under 
n m,“ Dismissal is not under R. 99 - Suit under 

,'tr°i J ‘ S o " ot . maintainable. See Ibid, :0. 21, R. 98. 
Am 1903 Guj 153. 


21 \ R> 99 ~ Construction — “On his own ac- 
count — Meaning. 

Where on redemption of a mortgage, a tenancy 
c. eated by the mortgagee is required to be terminated 
under the provisions of S. 106. T. P. Act, it cannot be 
said that the tenant in possession was hound by the 
decree for redemption to vacate the property. 'Such 
tenant is, therefore, entitled to obstruct delivery of 
possession m execution of the decree. A I R 1955 
hutch 11 (12) (Pt B) (Pr 6). 


9; 21 * R r* 97, 100 - Scope — Decree-holder 
can file application under O. 21, R. 97 when lie com¬ 
plains of resistance by a third person — Court has no 
anticipatory jurisdiction to entertain an application 

?n-\ pr ~ spective resis ter. A I R 1982 Pat 403 ; AIR 
Orissa 120 (FB), Foil. See Ibid, O. 21, R. 97. 
1964 M P L J (Notes) 126. 


-0.21, R. 99—Dismissal of 

—Remedy—Applicability of P. 
R. 103. AIR 1959 Mys 169. 


petition not on merits 
03. See Ibid, O. 21, 


, O. 21, Rr. 99, 97, S. 47 — Execution of partition 
decree — Land leased by one of co-sharers — Decree 
can be executed —* Separate suit to evict lessee not 
necessary. See Ibid, S. 47. AIR 1964 Punj 525. 


O. 21, R. 99 — Complaint bv auction purchaser 
against obstructionists — Symbolical possession nan- 

not be ordered. See Ibid, O. 21, R. 97. (’59) 61 Pun 
L 82. 


O. 21, R, 99 Applicability — Decree against 
lessee — Resistance by sub-lessee. See Ibid, 0.21, 
R- 3 d. AIR 1955 NUC (Raj) 2190. 


C 99— Appeal — Order under — Remedy. 

See Ibid, O. 21, R. 11. AIR 1955 N U C (Raj) 1069. 

O. 21, R. 99 — Revision — Finding of fact. See 
Ibid, S. 115. AIR 1955 N U C (Raj) 1069. 

"7 21, R. 99 — ‘Possession* means khas posses¬ 

sion—Application by stranger before dispossession is 
not maintainable—Inherent power cannot be resorted 
to. See Ibid, O. 21, R. 97. AIR 1955 Trav-Co 225. 

— O. 21, R. 99 — Scope of enquirv under Rr. 97 to 
101 See Ibid, 0.21, R.97. AIR 1955 NUC (Trav-Co) 

xDDJi 

O. 21, Rr. 99 and 100— Applicability—Anticipa¬ 
tory resistance or obstruction—Jurisdiction of Court. 

A stranger is net entitled to approach the Court 
for adjudication of his title to or possession of pro¬ 
perty before it is either attempted to be taken out of 
him and on his obstruction the person entitled to 
possession seeks to obtain delivery after removal of 
the obstruction, or before he is dispossessed and he 
complains of dispossession and seeks restoration. The 
Court has no jurisdiction to entertain a petition from 
a stranger to the decree before execution of decree is 
applied for, to have it decided that as the property 
in question had been given to him under a family 
arrangement some years after the litigation started it 
is not liable to be surrendered in execution of the 
decree. 21 Trav L J 173, Diss. from. I L R (1953) 
Trav-Co 380 : 1952 Ker L T 660 : AIR 1953 Tiav- 
Co 123 (125) (Prs 6, 7) (DB). 


ORDER 21, RULE 100. 

SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 100.) 

1* Scope of the rule. 

2. Any person other than the judgment-debtor.’ 1 

3. “Is dispossessed.” 

4. N ature of investigation under this rule. 

See also Ibid, O. 21, R. 101. 

1. Scope of the rule* 

O. 21, R. 100 — Scope of — Remedy — Suit for 
money withdrawn against one defendant and latter 
expressly exempted from suit — Right of such party 

to sue under O. 21, R. 103. AIR 1955 NUC (All) 
4445 (DB). 

’ 0.21» Rr. 100,103, S. 47—Scope of—Suit on mort¬ 

gage dismissed against minor defendant—Execution 
against property of the defendant — Application 

under O. 21, R. 100 dismissed-Suit under R. 103 
not barred. 

A review of the provisions of O. 21, Rr. 100 to 
103, C. P. Code, would make it clear that an order 
passed on an application made under R. 100 has been 
placed upon a different category from orders passed 
under S. 4i of the Code. Rule 103 having expressly 
given the right to file a suit and having provided that 
any order made under R. 100 would he final and 
conclusive between the parties subject to the result of 
a suit which may be filed under R. 103, there is no 
room for the contention that the ordinary incidents 
of an order made under S. 47 would be attracted to 
an order made under R. 100 and that an order passed 
under that rule would be only appealable and no suit 
would lie to establish the right mentioned in R. 103. 

AIR 1927 Cal 657, Foil. AIR 1920 Cal 798 (FB), 
Disting. 

Thus where a mortgage suit is dismissed against 
certain minor defendants on the ground that they 
were not bound by the mortgage, but in execution of 
the decree one of the minors is dispossessed of her 
property and her application under O. 21, R. 100 is 
also dismissed, her proper remedy is a suit under 
O. 21, R. 103, C. P. Code, and not an appeal against 
the order, treating the apnlication as one under S. 47, 

C. P. Code, on the ground that the defendant was a 
party to the suit within the meaning of the section. 
The real question in such a case is not whether an 
order made under O. 21, R. 100 is an order made 
under S. 47, but whether such an order is appealable 
or whether the only remedy open to a party aggrieved 
by the order is to file a suit under O. 21, R. 103. 

Further, the question involved in the suit under 
O. 21, R, 103 is a question of title, namely whether 
or not the plaintiff was entitled to hold her share in 
the properties in her own right. Such a question does 
not relate to the execution discharge or satisfaction 
of the decree. AIR 1934 Cal 277, Rel. on. IL R 
(1957) 1 Cal 397 i 60 Cal W N 734 : AIR 1957 Cal 
111 (114) (rrs 5, 8) (DB). 

-O. 21, R. 100 — Powers of Small Cause Court 

Judge. See Ibid, O. 21, R. 97. (’56) 60 Cal VV N 147. 

-O. 21, R. 100—Applicability—Order for posses¬ 
sion made under S. 41, Presidency Small Cause Courts 
Act — Person having independent title threatened to 
be dispossessed under S. 44, Civil P. Code, O. 21, 

R. 100 does not apply. See Presidency Small Cause 
Courts Act (1882), S. 41. AIR 1955 NUC (Cal) 1021. 
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-—O. 21, R. 100 — S. 37A (8), Bengal Agricultural 
Debtors Act — Award and order of restoration of 
possession to debtor — Proceeding under’sub-s. (8)— 
Objection by objectors, not parties to proceedings 
under Act, when can be taken — Applicability of 
Civil P. C., to proceedings under sub-s. (8), Civil 
P. C. (1908), O. 21, Rr, 97, 100. See Debts Laws— 
Bengal Agricultural Debtors Act (1936), S. 37 A (8). 
AIR 1950 Cal 519. 

-O. 21, Rr. 100, 97 — Scope —Decree-holder 

can file application under O. 21, R. 97 when he 
'Complains of resistance by a third person—Court 
has no anticipatory jurisdiction to entertain an appli¬ 
cation of a prospective resister. AIR 1962 Pat 403; 
AIR 1952 Orissa 120 (FB), Foil. See Ibid, O. 21, 

R. 97. (1964) MPLJ (Notes) 126. 

* “O. 21, Rr. 100 and 103 — Insolvency Court can 
Invoke, in appropriate cases, provisions of O. 21, 
Hr. 95 to 102. See Provincial Insolvency Act (1920), 

S. 4. AIR 1965 Mad 331 (DB). 

• -O. 21, Rr. 100,-101 and 103 — Limitation Act 

1908), Art. 11-A applies only to suits under O. 21, 

R* 103, Civil P. C.—Procedure under is optional—Party 
dispossessed can resort to remedy of suit under general 
law—Application under O. 21, R. 100 — Dismissal on 
ground that applicant did not want to prosecute it 
and intended to file a separate suit — Order does not 
come under O. 21, R. 101 — Subsequent suit filed by 
him held did not come under O. 21, R. 103. See 
Limitation Act (1908), Art. 11-A. AIR 1962 Mad 181 
<FB). 

——O. 21, R. 100, S. 115—Application for redelivery 
—Delay—Good faith — Inconsistent stand taken by 
applicant—Effect—Revision. 

It is true that the delay in filing or re-presenting an 
application under O. 21, R. 100; C. P. Code, for re¬ 
delivery of possession of property taken in execution 
can be excused when the applicant has been pursuing 
in good faith other remedies. But where an applicant 
under O. 21, R. 100, which assume that he is out of 
possession has been claiming that he is in possession 
in proceedings under S. 145, C. P. Code; the two 
stands are inconsistent and it cannot be said that the 


-O. 21, R. 100—Suit for possession onground that 

plaintiffs were dispossessed in execution and they 
filed objection under O. 21, R. 100 — Suit is under 
O. 21, R. 103, C. P. Code — Art. II* A of Limitation 
Act applies. See Limitation Act (1908), Ait. 11-A. 
AIR 1963 Pat 62 (DB). 

“O. 21, R. 100—Applicability—Application under 
O. 21, R. 100, C. P. Code—Adverse order against ap¬ 
plicant— Revision against such order—Revision sum¬ 
marily dismissed — Suit under O. 21, R. 103, C. P. 
Code — Plaintiff is entitled to deduction of time spent 
from the filing of application in revision till its 
summary dismissal. See Limitation Act (1908), 
S. 14 (1). AIR 1963 Pat 62 (DB). 

2- ‘Any person other than the judgment- 

debtor.’ 1 

O. 21, R. 100—Applicability— Decree against a 
pattadar of land executed by civil Court by deli¬ 
vering possession of land — Claim petition by pro¬ 
tected tenants for restoration of possession in civil 
Court, maintainable. 

A pattadar of a holding sold the same to the peti¬ 
tioner. '1 he petitioner obtained a decree from a civil 
Court on the basis of the sale deed and in execution 
of that decree obtained the possession of the holding 
through the civil Court. Jn an application under 
O. 21, R. 100 bv the protected tenants of the said hold¬ 
ing it was contended that the applicants could not seek 
the aid of civil Court without first getting a decision 
about their right from a revenue Ccurt. 

Field, that it was only the Court that passed an 
order under O. 21, C. P. Code that could direct the 
restoration of property to the person who was ac¬ 
tually in possession of it. A person who was de¬ 
prived of his possession under the orders of a civil 
Court cannot be asked to seek the assistance of a 
revenue Court for the vacation of that order. While 
it was true that it was not the province of a civil 
Court to consider whether a person in possession of 
a land was a protected tenant or not, a person in 
possession ol a property on his own account and noc 
on account of the judgment-debtor, can have recourse 
to O. 21, R. 100 for restoring h is possession. AIR 
1964 Andh-Pra 222 (223) (Prs 4, 5) (DB). 


delay in filing his claim is bona fide, especially when 
he has been keeping one Court ignorant of his attitude 
in the other Court, 

Though the High Court will be reluctant to inter¬ 
fere in revision where the decision of the question at 
issue really depends upon the exercise of the dis¬ 
cretion vested in the lower Court, still when the dis¬ 
cretion is exercised on an erroneous assumption, for 
which there is no basii at all, the order is liable to 
be set aside in revision. (1958) 1 M L J 402 : 71 Mad 
L W 465 : 1958 Mad W N 103. 

-O. 21, Rr 100, 58 —Objection under O. 21, R. 58 

failing — Claimant, when can object under R. 100. 
See Ibid, O. 21, R. 58. AIR 1951 Nag 183. 

-O. 21, R* 100 — Applicant, under O. 21, R. 100 

claiming joint possession with judgment-debtors — 
Claim not raised when land attached before judgment 

— Application is not barred by constructive res judi¬ 
cata. See Ibid, R. 11. AIR 1965 Pat 509. 

-O. 21, R. 100—‘Date of the order 1 — Meaning of 

— The word ‘order’ in Art. 11-A of Limitation Act 
really means the order adverse to a person who gives 
him a cause of action for a suit — Application under 
O. 21, Pi. 100, C. P. Code—Application dismissed — 
Revision against order of lower Court—Revision sum¬ 
marily dismissed — Final order is that of lower Court 
and not that of the Court of revision. See Limitation 
Act (1908), Art. 11-A. AIR 1963 Pat 62 (DB). 


—-O. 21, R. 100 —‘Person other than judgment- 
debtor’—Property actually in possession ol judgment- 
debtor at the time of delivery of possession—Objector 
alleging judgment-debtor to be his tenant and ap¬ 
plying under R. 100 — Held, that objector had no 
locus standi to apply, that his remedy was by way of 
suit against decree-holder auction-purchaser in pos¬ 
session. AIR 1950 Kutch 68 (69) (Pr2). 


O. 21, Rr. 100, 101 — Dispossession of tenant in 
execution of decree against landlord — Tenant en¬ 
joying protection against eviction under S. 13 (2), 
East Punjab Rent Restriction Act — Occupation of 
tenant is in his own right — Tenant can seek sum¬ 
mary remedy under O. 21, R. 100. 


as unutr O. lo OI tile 


i e -^i- eS i5 lc i? l0n d * enant in possession of a 

building shall not be evicted’ in execution of a de¬ 
cree except in accordance with the provisions of that 
Section, a right is created in the tenant to continue 
in possession and because this right enures in his 
favour even as against the original landlord he must 
be treated to be in occupation of the property‘in his 
own right’ within the meaning of O. 21, R. 100, in 
case of dispossession in the course of execution of a 
c.ecree for possession against the landlord such a 
tenant can seek relief by resorting to the summary 
remedy ol fi ing an application under O. 21, R. 100, 

iq«ir i fi l n / g p a . SU , il >, A™ 1933 Cal 59 ». Bel. on. 
I 9 ? 1 L I (Part 1 Cr ‘) 15 : I L R (1962) 1 Puni 
591 : AIR 1963 Punj 229 (230) (Pr 3). 1 
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0. 21, R. 100 — Judgment-debtor — Defendan 

against whom suit is dismissed transferring suit pro- 
perty — Plaintiff filing appeal after transfer of pro- 
perty-Suit decreed in appeal - Defendant is iudg- 

c o ;im bt m Wlt r hln , mea ning of O. 21, P. 102 and 
o. g( 10 ) transferee s application against disposses- 

n°oi n °r> maintainable under O. 21, B. 102. See Ibid, 
O. 21, R. 102. 1964 Faj L W 487. 


lq'fsVnl foo 'X 1R 1959 Cal 555 > Approved. AIR 
y n) ! ( DB R 1952 CaI 9 (9> 10 > < pt B) <P». 13, 15, 

u B* 100 Applicability — Dispossession! 

subsequent to delivery of possession. See Limita¬ 
tion Act (1908), Art. 11A. AIR 1950 Cal 555. 


Br. 100 and 101—Construction — Person 
other than the "judgment-debtor’—Meaning of. 

A person who is a party to the suit but against 
whom no decree has been passed is not a judgment- 
debtor within the meaning of S. 2 (10) and O. 21, 
n. 1U0 and is entitled to apply under O. 21, R. 100 
tor redeliyery of the property sold in execution of 
the decree passed in the suit and if the Court is 
satisfied that he was in possession of the property on 
is own account as a co-owner he is entitled to ob¬ 
tain possession under O. 21, R. 101. The fact that a 
question between him and the decree-holder relating 
to execution, discharge or satisfaction will fall under 

n oi 1S t> n< ?o« aS0 . n why lle cannot seek relief under 
P - 1 ’B- 1( M. 1LR (1953) Trav.Co 1214 : 1953 Ker 
L * '9< : AIR 19o4 Trav-Co 223 (224) (Pt A) (Pr 2). 

7 P‘ 21 » B. 100—Cochin Civil P. C , O. 21, R. 97— 

Applicant must satisfy Court that he was in posses- 
on or the property on his own account and not on 

° 3ny °- the judgment-debtors and that his 
for possession of property is supported by good 
taith Failure to prove either-He is not entitled to 

recover possession under 0.21, R. 97. (’50) 1950 

r' i„, T ,, 4 ® 9 . L, 19 ?? ,1 C L K 665 : A I R 1952 Trav- 
Co 102 (103) (Pt A) (Pr 3) (DB). 


3. “Is dispossessed.” 

~—O. 21, R. 100—Applicability— Mortgagee under 
S. 17 (1) of U. P. Act, 13 of 1940 — If holder of de. 
cree for possession — U. P. Debt Redemption Act 
(13 of 1940), S. 17 (I), Provisos 2 and 3. 

Rule 100 of O. 21, C. P. Code could be availed of 
when a person is dispossessed either by a holder of a 
decree for possession or by a purchaser who had pur¬ 
chased in execution of a decree. A mortgagee under 

c e i4 e //r iquidating n ? orf gage given to him under 
17 (1) provisos 2nd and 3rd of the U. P. Debt 

Redemption Act could not be said to be a purchaser 
in execution of a decree. He was simply a person 

Rino • received a self.liquidating mortgage and 
n. 1UU is not available to him. The executing Court 
has therefore no jurisdiction to proceed with an ap¬ 
plication by him under R. 100. 1959 All L J 742. 

.. O; 21, R. 100 (1), S. 151 —‘Such property’ — 
Meaning of. 

The words ‘such property’ in O. 21, R. 100 m 
would mean the property covered by the decree. The 
rule has no application where a third person is dis¬ 
possessed of some other property not covered by the 
decree. Assuming that S. 151 applies to such a case, 
the High Court in revision will not be justified in 
interfering with the order of the lower Court refusing 
to put such person in possession when all the cir- 

n i 1S r> ances le l din 8 *° dispute are not known to 
that Court. ILR (1962) 14 Assam 166 : A I R 1961 
Assam 79 (80) (Prs 3, 4). 


0. 21, R. 100 — Dispossession after delivery of 


possession. 


Dispossession under O. 21, R. 100 must beincour 
ci the execution proceedings and where the allegi 
dispossession was not in the course of such proce 
dings, but subsequent to the delivery of possessio 
an appHcation under O. 21, R. 100 would not li 
«. 100 cannot a Dply after the execution proceedini 
have terminated by delivery of possession und 


O. 21, R. 100-Applicability—Objection of third' 
paity challenging right of decree.holder to eject 
nim—Competency. 


Where on foot of his decree the decree-holder puts 
in a prayer against the judgment-debtor for being put 
in possession of the property, and even before a war- 
rant oi dakhal for putting the decree-holder into 
possession is issued, a third person puts in an objec¬ 
tionchallenging the right of the decree-holder to 
eject him on the ground that he is a tenant of the 
previous holder, the objection is premature and the 

go int0 the m ents of the objection. 
AIR 1953 Him-Pra 122 (Pr 3). < 

Applicability — Anticipatory ap- 

« i e c]is P oss ession, See Ibid, O. 21, R. 97. 

AIR 1955 Hyd 58. 


0.21, R. 100—Anticipatory objection to delivery 
by stranger to deeree-Maintainability. 

An anticipatory obje:tion to delivery by a person 
who was a stranger to the decree does not lie. Before 
delivery has been actually effected, a stranger to a 
decree can approach the Court for an adjudication 
regarding his right to possession only when, as a 
result of resistance or obstruction offered by him, the 
decree-holder applies under O. 21, R. 97, Civil P. C., 
tor the removal of the obstruction. When delivery 
has been actually effected he can come forward under 
U. Ll, R. 100, complaining of the dispossession and 
seeking restoration. Until delivery is actually effected 
his safeguard lies in resistance or obstruction and he 
cannot come to Couit ob/eefing to the delivery before 
*}* e ven attempted. (S) A I R 1955 Trav-Co 225 and 
AIR 19 d 3 Trav-Co 123, Foil. 1959 Ker LT 458: 1959 
Ker L J 343; 1959 Ker L R 31. 

% 

O. 21, Rr. 100 and 101—Scope of inquiry. 

The object of O. 21, Rr. 100 and 101 is to sustain 
the possession of persons who were not parties to the 
suit and who are in possession on their own account 
or on behalf of others who are not judgment-debtors. 

I he scope of the enquiry under these rules is limited 
to finding whether the applicant was in possession at 
the time of delivery. If that is found, he has to be 
restored back to possession. That clearly indicates 
that what the Court is concerned with is actual 
possession. Any question of juridical possession would * 
be foreign to the nature and purpose of the enquiry- 
(1954) 1 Mad L J 179 : 1953 Mad W N 849 : A IB 
1954 Mad 516 (519) (Pt A) (Pr 5). 


-O. 21, R. 100—Construction—‘Is dispossessed’ — 

Meaning of. 

A person in joint possession is competent to main¬ 
tain an application under O. 21, R. 100; but neverthe¬ 
less it is necessary that that person must have been 
actually in possession before he could apply under 
this rule. 

Where there are no allegations of actual possession 
by the applicants and of disturbance thereof, O. 21, 
R. 100 has no application. This of course does not 
prevent the applicants, from establishing their rights 
in an-action. The bar is only with reference to the 
special procedure prescribed in 0 21, R. 100. (1954) 
1 Mad L J 179: 1953 Mad W N 849 : AIR 1954 Mad 
516 (518,519) (Pt B) (Prs 4, 5). 

-O. 21, Rr. 100 and 101 — Requirements — For 

relief under R. 101 dispossession must be against 
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will and consent — Possession ucder agreement can 
not amount to dispossession. 

The applicant in proceedings under O. 21, R. 100, 
Civil r. C., has to establish that he was dispossessed. 
Dispossession must be against his will and consent. 
It he has voluntarily delivered possession he cannot 
be allowed to complain that he was dispossessed. 
The Court cannot grant relief under R. 101 if it finds 

at there was no dispossession. The power is con¬ 
ferred on Court to order restoration of possession 
where it finds that the dispossession was without the 
consent of the applicant. Where the possession is 
alleged to be under agreement with the applicant, 
the Court must consider the allegation. If the posses* 
sion is with the consent of the applicant there is no 
dispossession. 1952 Nag L J (Notes) 35. 

® —Applicability—Enquiry under— 

It open before dispossession under delivery warrant— 
Application for re-call of warrant ot delivery after 
issue thereof and before execution—Competency. See 
Ibid, O. 21, R. 58. AIR 1952 Orissa 120 (FB). 

“ O. 21, R. 100—Applicant aggrieved by delivery 
of possession to auction-purchaser, but coming to 
know of delivery when actually dispossessed —Ap¬ 
plication under R. 100 held maintainable. 

Where on reading the application as a whole, it 
appears that the applicant was aggrieved by the deli¬ 
very of possession to the auction-puichaser in execu- 
tion of a mortgage-decree, though he came to know 
ot the delivery subsequently when the auction- 
purchaser actually went and interfered with his 
possession the application was held maintainable 
under tne provisions of O. 21, R. 100. AIR 1929 Pat 
5o3; A I R 1931 Mad 534; A I R 1950 Cal 555; A I R 
1926 Cal 377; AIR 1923 Cal 601; AIR 1933 Cal 246, 
Disting. AIR 1952 Pat 152 (154) (Pr 8) (DB). 

"7 2lf Rr. 100, 97, 98, 99 and S. 151 — ‘Posses¬ 
sion’-—Means khas possession— Application by stran¬ 
ger before dispossession is not maintainable — In¬ 
herent power cannot be resorted to. See Ibid, 0.21, 
R. 97. AIR 1955 Trav-Co 225. 

O. 21, Rr. 100, 99 — Anticipatory resistance or 
obstruction to execution. 21 Trav-Co L J 173, Diss. 
from. See Ibid, O. 21, R. 99. AIR 1953 Trav-Co 123. 

O. 21, R. 100 Construction—“Is dispossessed”— 
Meaning of. 

^ here only formal possession is given to the 
decree-holder in execution and the person in posses¬ 
sion is not actually dispossessed, he cannot file any 

objection under R. 100. A I R 1955 Tripura 30 (32) 
(Pt B) (Pr 6). iv/ 

4. Nature of investigation under this rule. 

See also Ibid, O. 21, R. 101. 

-O. 21, R. 100—Scope—Alternative relief—Rights 

to—Application of O. 1, R. 3. 

Order 1, R. 3 presupposes that the Court has juris¬ 
diction to grant either of the reliefs, though which of 
them should be granted would depend on the find¬ 
ings to be given at the trial. Order 1, R. 3 must be 
read subject to other provisions. 

In a petition under O. 21, B. 100 an alternative 
relief that in case the Court holds that there has been 
no dispossession, the Court might declare that the 
delivery of possession did not affect the rights of the 
petitioner cannot be claimed. Such an order is clearly 
outside the scope of O. 21, R. 100. 30 Cal 710, Foil. 
(1954) 1 Mad L J 179 : 1953 Mad W N 849 : A I R 
1954 Mad 516 (519) (Pt C) (Pr 6). 

-O. 21, R. 100 —Scope of enquiry under Rr. 97 to 

101. See Ibid, 0.21, R.97. AIB 1955 NU C (Trav-Co) 
1655. 


. O. 21, Rr. 100, 101 — Order without investiga¬ 
tion. 

An order cannot be said to have been made again 1 1 
any paity within the meaning of O. 21, R. 100 unless 
itJiad been made after investigation into the matter. 
( oO) 1950 Ker LT 502; 1950 Tiav-Co L R 692 (DB). 


ORDER 21, RULE 101 


“ 'Jp* 21, R- 101—Applicability-Mortgagee under 
. f * (\) D. P. Act 13 of 1940 — Not representa¬ 
tive of judgment-debtor — (Debt Lavs:— U. P. Debt 

Redemption Act (13 of 1940), S. 17 (1), Provisos 2 
and 3). 

The person in whose favour a mortgage of the land 
is granted under the 2nd and 3rd provisos to S. 17 (I) 
oi the Debt Redemption Act will be considered to be 
as in proprietary possession thereof vith a right to 
retain and to receive the rents and profits and the 
mortgagor has no concurrent interest left during the 
terms of the mortgage. He lias only a right to the 
redehvery of the mortgaged land upon the conclu¬ 
sion of the term. In these circumstances it cannot be 
said that a mortgagee of such a mortgagee is not 
holding the land! in his own rights, but is holding 
the property as a representative of the interest of the 
mortgagor. 1959 All L J 742. 


— u. zi, i ujl, is. 1 o 1 and 144—Applicability — 
Suit wuhcliawii against one defendant and latter ex> 
pressly exempted from suit — Right of such party to 
sue under O. 21, R. 103. See Ibid, S.47, Explanation. 
AIR 1955 NUC (All) 4445 (DB). 


* O. 21, R. 101 — Restitution — Order under, in 
favour ot person — Such person is not entitled to 
claim mesne proSts or damages. A I R 1955 N U C 
(Cal) 5567 (DB). 


O, 21, Rr. 101 and 35 — Re-delivery of possession 
—When could be claimed — Order against tenant— 
If could be executed against sub-tenant not a nartv 
to the order of eviction. 


In a summary enquiry for restoration to possession 
under O. 21, R. 101, a person who has been dis¬ 
possessed has got only to establish that he was in 
possession of the property on his own account or on 
account of some person other than the judgment- 
debtor. No doubt a decree for possession obtained 
against a tenant can be straightaway executed as 
against the property in the hands of the sub-tenant 
even though the sub-tenant was not a party to the 
proceedings in which the order of eviction was 
passed. They will be persons bound by the decree 
within the meaning of O. 21, R. 35, Civil P. C. But in 
the instant case the landlord executing his decree for 
eviction did not accept that the person in actual 
possession was a sub-tenant and the person evicted 
claimed that he was a‘direct tenant under the land 
lord; in either case the possession will he on his own 
account and not on behalf of the judgment-debtor 
within the meaning of O. 21, R. 101. Restoration o* 
possession must therefore be ordered in the circim * 
stances. 78 Mad L W 192 ; (1965) 2 Mad L J 10* 


v/. zj, i\r. iui, 1UU and 


- * —- ~ ~ v —: lu *-> x roceaure 

under is optional — Party dispossessed can resor* to 

remedy °f suit under general law-Application under 

y.j *’"• 1 )U — Dismissal on ground that applicant 

did not want to prosecute it ,and intended to file a 

sepai ate suit Order does not come under O 21 

H. 101— Subsequent suit filed by him held did net 

come under O. 21, R. 103-See Limitation Act ( 100 X 1 

Art. 11-A. AIR 1962 Mad 181 (FB). 1 


O. 21, R. 101 — Scope of inquiry — See Ihid 

0.21, R. 100. AIR 1954 Mad 516. ' d ’ 


— 0.21, R. 101-Requirements - For 'relief under 
R. 101 dispossession must be against will and consent 
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Possession under agreement cannot amount to dis¬ 
possession—See Ibid, O. 21, R. 100. 1952 Nag LJ 

-Notes) 3d. 

21, Rr. 101 and 103—Decision of lower Court 
under 0. 21, R. 100 that applicant was actually dis¬ 
possessed supported by evidence —No interference 
warranted under S. 115— Proper remedy was by wav 
or regular suit— See Ibid, S. 11. AIR 1965 Pat 509. 


debtor should have assigned or transferred any title 
o ie property to the person claiming the restoration 
oi possession of the property. If the judgment-debtor 
has done any act which in effect amounts to a transfer 

p °L the property to such a person, then 

1B2 would apply. 1947 Mad 458, Foil. ILR (1954) 

i o- d h? ^, I0 T1 : Madh B L J 1954 II C R 252 : A I R 
19o4 Madh B 46 (47) (Pt B) (Pr 3). 


. 0.2, i. R. 101 Dispossession of tenant in execu- 

Mor. of decree against landlord — Tenant enjoying 
projection against eviction under S. 13 (2), East Punjab 
dent Restriction Act — Occupation of tenant is in his 
own tight Tenant can seek summary remedy under 
0_ 2i, R. 100-See Ibid, O. 21, II. 100. AIR 1963 Punj 


21’ R* 101—Scope of enquiry under Rr. 97 to 

1°1 Seetbid, 0 . 2I , R. 97. AIR 1955 N U C (Trav- 
C o) 16 d5. 

T D. 21, R, 101 Construction—“Any person other 

L ^rl^ ,lKlgment ‘ debtor ”“- See Ibid, o. 21, R. 100. 
AIR I9o4 Trav-Co 223. 


O* 1 . 1 , R. 101—Scope of — Court giving delivery 
to decree-holder or auction-purchaser in execution — 
rsot only judgment-debtor but others in possession are 
dispossessed —Their remedy is to ask for re-delivery 

r n rS e «i or su ^ ^ or possession. 1953 Ker 

fi J' : 1^53 Cr L J 1394 : A I R 1953 Trav-Co 340 
(342) (Pt B) (Pr 5) (DB). 


ORDER 21, RULE 102. 


0. 21, R. 102 - Applicabilty to involuntary sale. 
O. 21, R. 102, C. P. Code, applies also to involun¬ 
tary sales of the judgment-debtors’ property. 

I he general doctrine of lis pendens must be taken 
to have been extended to involuntary sales by general 
consensus of judicial opinion. 

. The words, ‘person to whom the judgment-debtor 
has transferred’, in O. 21, R. 102 of the Code of Civil 
rocedure must be deemed to include a purchaser in 

AIR 1939 Cal 709 ’ Approved. 
A I h 1946 Pat 134 and A I R 1935 Pat 230, Dissented 

from. 64 Cal W N 356 : AIR 1960 Cal 299 (302, 
303) (Prs 25, 37, 39) (DB). 

" O. 21, R. 102 —Scope — Decree for possession of 
immoveable property —Transfer of possession to ten¬ 
ants by judgment-debtor after institution of suit— 
Procedure- See Ibid, S. 47. AIR 1957 Madh B 99 


D. 21, R. 102 Applicability — Transferee pen¬ 
dente lite — Tenancy created pending suit for pre¬ 
emption-—Tenant is bound by decree and must relin¬ 
quish his occupancy and surrender possession to 
decree-holder (T. P. Act (1882), S. 52). A I R 1955 
N U C (Madh-B) 4527. 


-O. 21, R. 102-Object of. 

Order 21, R. 102 recognizes the doctrine of lis pen¬ 
dens and is intended to prevent the judgment-debtor 
from transferring the possession of immovable pro¬ 
perty in dispute to others, pending litigation of the 
rights to the property so as to prejudice the opposite 
party. ILR (1954) Madh-B 310 : Madh BLJ 1954 
H C R 252 : AIR 1954 Madh.B 46 (47) (Pt A) (Pr 3). 

-O. 21, R. 102—Construction — “Transferred the 

property”—Meaning of. 

The transfer of the property spoken of in R. 102, 
primarily refers to transfer of possession whether 
accompanied by a purported transfer of title or not. 
it is thus plain that for the applicability of R. 102, it 
is not necessary that the judgment-debtor should have 
executed any conveyance in favour of the person dis¬ 
possessed. Nor is it necessary that the judgment- 


r? i^‘ J?*’ J*. 102 Applicability — Suit for mere 
declaration R. 102 has no application. 

The plaintiff filed a suit for declaration that the 
defendant was not adopted by her husband and that 
s 16 ^ vas legal heir of her husband. During the 
pendency of the suit the plaintiff transferred certain 
properties. The suit was compromised and a decree 
on award was passed. 

Held, that the scope of the title suit could not be 
enlarged by the award decree, into a suit with respect 
to properties. I he doctrine of lis pendens therefore 
could not apply and the transferees were not hit by 
the doctrine unless it could be shown that they were 
actually parties to the final decree passed in the suit. 

The expression ‘in execution of a decree for the 
possession of immovable property’ in R. 102 of O. 21, 
must mean, ‘to an execution of a decree for possession 
ot immovable property by virtue of a suit involving 
those properties.’ If by virtue of the nature of the suit 
bled, properties were not involved, then the decree 
Wiiich followed could not bring into play R. 102 of 
O. 21. AIR 1963 Tat 319 (320) (Pr 4). 

. D. 21. Rr. 102 and 100 and S. 2 (10) —Judgment- 
debtor —Defendant against whom suit is dismissed 
transferring suit property — Plaintiff filing appeal 
after transfer of property — Suit decreed in appeal — 
Defendant is judgment-debtor within meaning of 
O. 21, R. 102 and S. 2 (10) —Transferee’s application 
against dispossession not maintainable under O. 21, 
R. 102. AIR 1947 Mad 458, Rel. on. ’(Transfer of 
Property Act (1882), S. 52.) 1964 Raj L W 487 : ILR 
(1964) 14 Raj 1120. 

-O. 21. R. 102 — Applicability — Transferee 

pendente lite — Notice — Travancore Civil Courts 
Guide (1120), R. 289. 

Rule 289 of the Travancore Civil Courts Guide, 
1120, applies only to a case where the party sought to 
be dispossessed is entitled to resist delivery. Where 
the person in possession is a transferee pendente lite 
and is not entitled to obstruct the delivery, absence 
of notice to him is immaterial. 1955 Ker L T 307 : 
AIR 1955 Trav-Co 234 (235) (Pt B) (Pr 3). 

-O. 21, R. 102—Cochin Civil P. C., O. 21, K. 99— 

Scope —Rule applies to voluntary as well as involun¬ 
tary transfer of possession by judgment-debtor. 1950 
Ker L T 409 : 1950 TCLR 665 : AIR 1952 Trav-Co 
102 (104) (PtC) (Pr 4) (DB). 

-O. 21, R. 102-Cochin Civil P. C. O. 21, R. 99- 

Scope. 

The transfer contemplated by the rule need not neces¬ 
sarily be by the judgment-debtor direct to the third 
party complaining of the dispossession by the decree- 
holder. Any transfer of possession by the judgment- 
debtor directly or at his instance or for which he has 
been responsible would come within the scope of 
R. 99. 1950 Ker L T 409 : 1950 T C*L R 665 : AIR 
1952 Trav-Co 102 (104) (Pt D) (Pr 4) (DB). 

-O. 21, R. 102 — Person getting possession of im¬ 
moveable property from judgment-debtor after insti¬ 
tution of suit is not entitled to obstruct delivery of 
possession to decree-holder in execution of the decree. 
ILR (1952) Trav-Co 103. 
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ORDER 21, RULE 103 
SYNOPSIS 

(Civil P. C. (1908), O. 21, R. 103.) 

1. Conclusiveness of Order. 

2. Scope and maintainability of suit. 

3. This rule and Rule 63. 

4. Parties to the suit. 

5. Onus of proof. 

6. Limitation. 

7. Stay of execution. 

1. Conclusiveness of Order. 

“O. 21, R. 103— Application of auction-purchaser 
under 0. 21, R. 97 dismissed — Court not properly 
approaching case nor considering several pieces of 
evidence—Court held acted with material irregularity 
and illegality—High Court held would interfere in 
spite of there being alternate remedy under O. 21, 
R. 103—See Ibid, S. 115. AIR 1964 All 302. 

"—O. 21, R. 103—‘Subject to the result of such suit 
'if any) the order shall be conclusive 5 — Suit by 
aggrieved party pending at date of summary order 
and decided within one year of that order — Fresh 

suit — Necessity. 

4 Rule 103 does not contemplate or cover a case in 
which previously instituted suit by the aggrieved 
party is already pending. That suit is not nullified 
or invalidated by a summary order. If a competent 
^ curt gives a decision on that suit within a year of 
die passing of the summary order, the decision must 
he accepted as valid because the time limit for chal¬ 
lenging the summary order has not yet run out and 
the party in whose favour the order is made in the 
summary proceeding cannot get any advantage of it, 
the summary order not having attained finality. AIR 
1937 Mad 582 and A I R 1950 Mad 19 and AIR 1928 
Lah 672, Rel. on; AIR 1956 Mad 19, Dist. 65 Cal 
W N 483 : AIR 1960 Cal 580 (582) (Pt 11) (DB). 


gage and decree—.In execution decree-holder pur¬ 
chasing property—Obstruction to delivery of posses¬ 
sion by third person — No suit under O. 21, R. 103 
brought by decree-holder — Suit by transferee 
against mortgagee for failure of consideration held 
barred Not getting set aside order confirming sale, 
however, not /atal to such suit. 

A executed a mortgage in favour of B. B subse¬ 
quently transferred his mortgage right to C. C ob¬ 
tained a decree on the mortgage and in execution 
purchased the hypotheca himself. The sale was 
confirmed and full satisfaction of the decree was 
recorded by the execution Court. When C sought to 
obtain delivery of possession he was obstructed by 
D. Petition for removal of obstruction was dis¬ 
missed. Thereupon C brought a suit against B for 

recovery of money on foot of failure ofconsidera- 
tion : 

TI c I cl that ^1) as C nad not brought a suit under 
O. 21, R. 103 his present suit was barred. Though 
the order under Q. 21, R. 99 was conclusive as 
between the parties that did not mean that as against 
a person who was not a party to the order it would 
he held up oy the party against whom it was made as 
conclusively proving the absence of title in himself 
in the property in question and as affording him a 
cause of action on the basis of such want of title. 
No question of title could be gone into at that 
stage. Hence it was incumbent on C prima facie to 
institute the suit under O. 21, R. 103 before he could 
claim that the consideration paid by him for the 

transfer of the mortgage right had failed and failed 
anally; 

(2) the fact that C did not get the order confirming 
the sale set 'aside or the order recording full satis¬ 
faction vacated was not fatal to the maintainability 
ot the present suit, as B was not a party to those 
proceedings and was not bound by or entitled to take 
advantage of their result : Ca?e law referred. (1949) 

2 Mad L J 466 : 1949 Mad W N 654 : 62 Mad L W 
715 : AIR 1950 Mad 41 (42, 43) (Prs 3, 3). 


-O. 21, Rr. 103, 98-Limitation Act (1908), S. 28, 

Art. 138 — Travancore Limitation Act (VI of 1100 
M. E.), Art. 126 — Failure to bring suit under O. 21, 
R. 103, does not extinguish title of person entitled to 
bring suit Obstruction petition by person in posses¬ 
sion of property entitled to redeem property proceed¬ 
ed against in execution of decree—Possession deli¬ 
vered to decree-holder —- Defeated obstructor not 
filing suit to set aside adverse order—Suit by obstruc¬ 
tor for redemption of properly brought within 12 
years of dispossession in execution proceedings held 
to be within time and also not barred by O. 21, 

R. 103. See Ibid. O. 21, R. 98. ILR (1963) 2 Ker 
154. 

“ 2L R* 103—Order of delivery of possession— 
Conclusiveness. 

Where a person obtains delivery of possession 
through a civil Court, the order of the civil Court 
recording the delivery is conclusive and cannot be 
challenged by parties except by way of an appeal. 
I he record of the civil Court showing that delivery 
nas been effected is conclusive on the question as 
net ween the parlies as to whether in point of fact 
property w r as delivered over or not, and is binding 
not only on the parties hut also on the revenue 
v ourt. 71 Mad L W 686: 1959 Mad W N 112 : 

(1959) 1 Mad L J 105. 

“O. 21, Rr. 103, 63, S. 11 — Order under R. 103 
against claimant — Order need not involve adjudica¬ 
tion on merits after investigation. See Ibid, S. 11. 
AIR 1954 Mad 203. 

77 R r * 193, 92, 99 — Mortgagee transferring 

■ns mortgage right — Suit by transferee on mort- 


O. 21, R. 103—Suit or appeal by defeated claim- 
ant pending at time of dismissal of his claim — He 

need not f Re another suit under O. 21, R. 103 to 
establish liis right. 

Where a suit or an appeal already filed by the 

claimant is pending at the time when an order under 

,*rb “'Jo dismissing his claim is made, it is not 
obhgatory o n his part to file another suit under 

y- o.’n no 03 r wlthln , onQ year of the order under 
;/• j* X V : J8 - . In such a case the order is subject to 
the decision in the suit or appeal pending at the 

A Tlf'loC\ f d l rof /P,' 1 A1R 1924 Mad W2, Disting.; 

AIR 1937 Mad 582, Rel. on. (1949) 1 Mad L I 2S6 • 
AIR 1950 Mad 19 (20, 21) (Pt A) (Prs 7, 8) * 

“ O. 21, R. 103 Applicability— Dismissal of peti¬ 
tion not on merits. 

' Rule 103 of 0.21 is not a permissive rule in the 
sense that a party derives his right to institute such 
suit under the said rule. The right of a partv to 

0 2i"R a iOM 7 n0t d , erive ‘| fr0r ? provisions of 
u. K. 10 o but is independent of it. O. 21, R. 103 

noo™? n ° rde , r already made under R.’ 98, 

suit is filed ^ ^ na UnC * concXusive unless such a 

Even where the order dismissing the petition is 
made not on merits, the case comes under O. 21, 
1\. JJ and, therefore, the provisions of O 2i R 103 
are attracted and unless a suit is instituted within the 

of r°- °^. year A ^ c ? ntem P| ate ^ under Art. 11.A 
of the Limitation Act, that order would be final and 

binding on the parties thereto. It follows that q 

suit has to be filed notwithstanding the fact that the 

order made under O. 21, R. 98 or R. 99 was not made 
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upon investigation and unless a suit is filed the said 
order will be final and conclusive. IS Mys L T 100 
and AIK 1952 Mys 25 Rel. on. 36 Mys L J 415 : ILR 
(1958) Mys 17 : AIR J959 Mys 169 (169, 170) (Pr2). 

“O 21, R. 103 — Scope:—Conclusive character of 
orcer — If depends on decision being on merits — 
Order of dismissal for default — If conclusive. ILR 
(1952) Mys 1)8: 31 Mys L J 46 : AIR 1952 Mys 
25 (27, 29, 32) (Prs 5, II, 19) (DB). 

O. 21, R* 103 Scope—Effect of not bringing suit 
under O. 21, R. 103, C. P. Code within time pres¬ 
cribed by Art. 11-A, Limitation Act. See Limitation 
Act (1908), Art. 11-A. AIR 1957 Pat 133. 

2. Scope and maintainability of suit. 

O. 21, R. 103 —Suit for declaration of title with¬ 
out consequential relief—-Not barred by proviso to 
S. 42, Specific Relief Act. 

A suit under (). 21, R. 103 is in the nature of a 
special remedy provided by statute and a mode of 
obtaining a review of the decision of the execution 
Court. That being so, the proviso to S. 42 of the 
Specific Relief Act does not bar the suit if the plain¬ 
tiff does not a<k for recovery of possession or any 
other consequential relief. 1 M L 1 28; ILR 29 Mad 
151; AIR 1927 Lab 031; AIR 1923 Pat 564; AIR 1938 
Pat 558 and AIR 1938 Nag 300, Rel. on. 1963 All 
L J 725. 

-O. 21, R. 103 — A leasing his building to B—C 

obtaining money decree against A — Attachment and 
sale of A’s interest in building in execution and 
purchase by D-Possession delivered to D—Suit by B 
against D under O. 21, R. 103 — Maintainability—B 
not a representative of A — B’s suit not barred by 
S. 47. See Ibid, 8. 47. AIR 1965 Andh-Pra 8. 

-O. 21, R 103 — Scope of suit— If confined to 

question of possession —Claim to sole ownership not 
provable — Claim based as tenant-in-common — If 
open. 

The scope of a suit under O. 21, R. 103, C. P. 
Code, filed to contest an order made under Hr. 98, 99 
or 101 of O. 21, is not the determination of the mere 
question of possession of the parties concerned but 
the establishment of the right or title by which the 
plaintiff claim the present possession of the property. 
This may be established ia any manner whatever 
available to the plaintiff, either by establishing his 
right as owner under an instrument of partition or 
the like by establishing his claim to the present 
possession of the property in his right as a tenant-in* 
common with the judgmeDt-debtor. He may also 
establish his right to the present possession by any 
other vestige of title which he may have acquired 
in the property. Although the only count on which 
the claim is laid in the phint is that of sole owner¬ 
ship of the property as falling to his share under a 
deed of partition, he is not ,deb.irred from establish¬ 
ing his claim to present possession as a tenant in-* 
common with the other members of the family in¬ 
cluding the judgment-debtor, when the deed of 
partition is not admitted in evidence owing to want 
of registration. A I R 1935 Bom 144 ; AIR 1921 Mad 
317, Rel. on. ILR (1953) Bom 339: 54 Bom L R 
667 : AIR 1953 Bom 50 (55) (Pt A) (Pr 3) (DB). 

-O. 21, R. 103 - Scope of — Suit on mortgage dis¬ 
missed against minor defendant — Execution against 
property of the defendant—Application under O. 21, 

R. 100 dismissed — Suit under R. 103 not barred by 

S. 47 — Question does not relate to execution of de¬ 
cree. See Ibid, O. 21, R. 100. AIR 1957 Cal 111 
(DB). 

-O 21, R. 103 — Suit under— Prayer for redemp¬ 
tion can be included—Amendment—Limitation—See 
Ibid, O. 6, R. 17. AIR 1950 Cal 566 (DB). 


— 70 . 21, Rr. 103, 36, 96, 97 - Suit for redemption 
-l enant of mortgagee made party to suit but cot 
party to compromise between mortgagor and mort¬ 
gagee — Decree not binding on tenant — Lease in 

1 - _ 1 . • £ ^ to an end on decree 

tor redemption of mortgage and he could not con¬ 
tinue in possession—Actual possession and not mere 
s>mJohcal possession should be given to mortgagor— 
Remedy of mortgagor against order of trial Court 
ordering symbolical possession was by way of appeal 
ana not suit. See Ibid, 0.21, R. 30. AIR 1963 Cuj 


* TV i f u naer u. 21, R. 103 held not 

maintainable—Amendment of plaint converting suit 

/<* o a i° wec * at sta 8 e Second Appeal. 
See Ibid, O. 0, R. 17. AIR 1963 Cuj 153. 

I" TP* R* 193 — Application for removal of obst- 
ruction dismissed without any investigation, on 
ground that application was not one under R. 98— 
Dismissal is not under R. 99 — Suit under R. 103 is 
p 0t . roaintaixrable. See Ibid, O. 21, R. 98. AIR 1963 


i) n°" jL R ‘ 103_A executing mortgage in favour of 
15. L and D successively — Decree for possession in 
suit by C on the basis of lease deed executed by A to 
C who was to be in possession under mortgage deed 
Oojection by D upheld in execution in respect of 
one of the plots Suit by C for foreclosure on ground 
that property stood sold to him under the terms of 
the mortgage on failure of payment of mortgage 
money within stipulated time and for general relief— 
Possession asked for as incidental to forecl osure— 

i) C l SUltcould re S a rded as one under O. 21, 

n. lUo as it was filed more than one year after the 
elate on which order in execution upholding D’s oh- 

!c W co Passed. See Transfer of Property Act 
(1882), S. 68. AIR 1954 Hyd 4). 


• O. 21, R. 103 — Scope of suit —Examination of 
rival titles of parties. 

An examination of the rival titles of the contending 
parties would really fall within the scope of a suit 
under R. 103. Assuming that a suit under R. 103 is 
not concerned with title, there is nothing which pre¬ 
vents a person bringing a suit under the Rule seeking 
to combine other reliefs in that suit and when ad 
valorem Court-fee has been paid for recovery of the 
concerned property and a specific prayer in that 
behalf is also included in the plaint there can be no 
objection to possession being allowed to be recovered 
by the plaintiff in case he makes out a case lor it on 
the merits. Ouseph Chacko v. Krishna Pillai Govinda 
Pillai. 1957 Kcr L J 621 : 1957 Ker L T 742 : ILK 
(1957) Ker 724 : AIR 1958 Ker 22 (25,2 6) (Pt A) 
(Pr 6) (FB). 

-O. 21, B. 103 — Applicability — Suit withdrawn 

against one defendant and latter expressly exempted 
from suit — Right of such party to sue under O. 21, 
R. 103—See Ibid, S.47, Explanation. AIR 1955 NUC 
(Madh B) 4445 (DB). 


-O. 21, R. 103—Bar under — Applicability—Suit 

based on a different cause of action—Limitation Act. 
Art. 11-A—Gwalior Limitation Acr, Arts. 30 and 53. 

A transferee from a judgment-debtor in a suit in 
ejectment of a tenant, applied under O. 21, R. 100, 
C. P. Code, and it was allowed against the decree- 
holder. He then filed a suit for a declaration that the 
sale deed relied on by the successful claimant is 
invalid and inoperative as against his title and sought 
to recover possession. 

Held, O. 21, R. 103 [S. 242 (3), Gwalior C. P. Code' 
makes the order passed in proceedings for delivery in 
execution conclusive subject to the result of the suit 
that may be filed by the defeated party and the period 
of limitation for such a suit is 1 year under Art. 2 A, 
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Gwalior Limitation Act, corresponding to Art. U-A 
of the Limitation Act. The suit contemplated under 
O. 21* R. 103 is a suit based on the right to present 
possession of the property as claimed in that proceed¬ 
ings. But a suit based on a different cause of action 
is not barred by the provisions of S. 342 (4), Gwalior, 
C P. Code and the suit is in time under Art. 30 or 53 
of ihe Gwalior Limitation Act. AIK 1940 Mad 324; 
AIR 1927 Bom 1S4, Rel. MBLR (1952) Civ 165 : 

ILR (1953) Madh-B 171 : AIR 1952 Madh-B 159 
(160, 161) (Pt B) (Prs 3, 4). 

O. 21, R. 103 — Insolvency Court can invoke, in 
appropriate cases, provisions of O. 21, Rr. 95 to 102 
~dvil P. C. Order by insolvency Court—Aggrieved 
party can file suit under O. 21, R. 103. See Provincial 
Insolvency Act (1920), S. 4. AIR 1965 Mad 331. 

® P* 21» R. 103—Ait. 11-A, Limitation Act (1908) 
—Application under 0.21, R. 100 — Dismissal on 
ground that applicant did not want to prosecute it 
unci intended to file a separate suit — Order does not 
come under O. 21, R. 101 — Subsequent suit filed by 
him held did not come under O. 21. R. 103. See Limi¬ 
tation Act (1908), Art. 11-A. AIR 1962 Mad 181 (FB). 

77 0-21, R. 103—Applicability—Execution of evic¬ 

tion order made under Rent Control Act — Order 

nin r 98—Set aside in revision—Suit under 

u. 103 to set aside revisional order—Maintainability. 

A suit is maintainable under O. 21, R. 103 of the 
to set aside an order of the District Judge made 
under S.12-B of the Madras Buildings (Lease and 

ent Control) Act, 1949, which had reversed an order 
under O. 21, R. 98 of the Code passed by the Court 
executing an eviction order made under that Act. 

I he order of the District Judge is without jurisdic¬ 
tion inasmuch as S. J2-B of the Rent Control Act does 
25!authorise the exercise of revisional powers hv the 
District Judge in relation to orders under Rr. 9*8, 99 

and 101 of O. 21, of the Code : (1953) 2 Mad L J 112, 
Overruled. 

,, 1 f x 5 ; cll ti°n ol an order for eviction passed bv 

ie Rent Controller is governed by the procedure laid 
down in tne Code, ’for execution of decrees for pos¬ 
session, except to the extent to which that procedure 

a “V ^Press statements in the Rent Control 

Act : (1949; 2 Mad L J 699, Rel. on. 

In relation to orders passed in proceedings between 
the holder of an cider of eviction and third parties 
the Reid Comiol Act does not modify the procedure 
Prescribed by 0.21, Rr. 97 to 103. Title of third 
parties could not have been intended by the legisla¬ 
ture to be investigated and finally decided in an 
application made under S. 9 or 12-B of the Rent 
Control Act. (fence the suit in question is maintain- 
able. 73 Mad L W 128 : ILR (I960) Mad 512: (i960) 

2 M L J 3IS : AIR I960 Mad 298 (300, 301) (Pt A) 
(Prs 10, 12, 15) (DB). 

' 21. lb 103 — Revisional order under S. 12-B, 

Madras Buildings (Lease and Rent Control) Act— 
ouit to set aside—Nature of relief. 

Where an order passed under 0.21, R. 98 in favour 
oi the plaintiii against the defendant, wdio obstructed 
turn from taking possession, by the Court executing an 
order for eviction made under S 7 of the Madras 
Buddings (Lease and Rent Control) Act, 1949 was set 
aside in revision by the District Judge under S. 12-B 
ol that Act without jurisdiction and the plaintiff insti¬ 
tuted a suit under this rule to set aside the revisional 
order and for delivery of possession. 

Held, that in the suita decree could be passed 
only to set aside the revisional order and declare the 
right of the plaintiff to obtain possession of the sub- 
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Ject-matter of the claim. A decree directing delivery 
of possession cannot be passed in the suit. 73 Mad 

R V <y 1 a 2 , 8 „ 0960) 'Mad 512 : 11980) 2 Mad L J 

318 : Alll I960 Mad 298 (301) (Pt B) (Pr 13) (DB). 

O. 21> R. 103—Scope of enquiry. 

In a suit instituted under the rule by the decree, 
holder who does not obtain possession, or by the per¬ 
son in possession who is dispossessed the questions 
that are tried are questions of title to possession. The 

Court trying the suit is not limited to the determina¬ 
tion ol questions which were raised during the 
enquiry under Rr. 98 to 101. 73 Mad L W 1?S • I L R 

(I960) Mad 512 : (I960) 2 Mad L J 318 : AIR I960 
Mad 298 (301) (Pt D) (Pr 15) (DB). 

O. 21, R. 103—Scope—Collusive decree or order 
—Resistance to delivery under — Suit under rule is 

- h? nncni' o‘ ; vr M . a r L VV l2a : 1 L R (I960) Mad 

( 301 )'<r“! trX yuP 1A ' E 19 “ 

9 

The plaintiff’s suit for a declaration of their occu 
pancy rights in certain lands and for permanent in¬ 
junction against the first defendant who had pur¬ 
chased the lands in execution of a charge decree was 
dismissed on 11-11-19-10. The plaintiffs’ 5 preferred an 
appeal to the District Court. The first defendant took 
c f . ®f,y Court on 14-12-1940. When the 

P la ' n , tu f s an application for re-delivery under 

ThebvVi? 0 “" d . lul -.Civil P. C„ it was dismissed. 

the plaintiffs filed a suit under O. 21, R. 103, Civil 

r. C. lor setting aside the summary order. It win 
contended by the defendants that the suit’ v.as not 
maintainable as (he plaintiffs’ prior suit involvin'* the 
question of title had been dismissed. b 

Held, that 0.21, R. 103, Civil P. C. does not in 
teims mitigate its rigour by providing that such i 
suit need not be filed when another suit for a declara¬ 
tion oi the right claimed and rejected in the applica" 
tion was already filed and pending. Though the 
plaintiffs earlier suit was dismissed and an appeal 

R a ima ei, r!i n | g ’ th - ey ,', vere bound to file a suit under 
R. i 3. Otherwise the summary order made under 

R. 101 would have become final and their appeal 

against the decree in the earlier suit would have 

become infructuous. The suit therefore was main 

tamable. (1955) 1 Mad L J 322 : I L R (1955) mLo 

' 44 : A I R 1956 Mad 19 (28, 29) (Pt E) (Pr 18) (DB). 

— O. 21, R. 103 — Application under 0.21 R 07 
dismissed (or default - Dismissal is not order under 

R. 99 - Hence R 103 has no application. See Ibid" 
h. II. A I E I9nl Punj 431 (1). * 

“7“0. 2i, R. 103 Scope of suit under R log 
■ o.d_ 0.21. R. 97. AIR 1353 NUC (Trav-Co) 

3. This rule and Rule 63. 

O 21, — Suit under O. 21, R 03_ Rader 

rceiit-debtor ex parte - Decision is res judicata-Suit 

(Notes)'110? " 0t maintainable> C5I > 1& 51 NagLj 

21 > hr. Iand (kJ—D istinction kvp y ; •§. 

Uon Act (1908), Arts. 11 and il-A. A I R 1959 Sa 

4. Parties to ihe suit. 

O 21, R. 103 — Suit under — Judgment- debinr 
though not a necessary party is a dfod *r mrf e 5° r 
Ibid, (). 1, R. i. 1951 Nag E) (NouTl )0 y ’ ^ 

5. Onus of proof. 

“ G 21, R. 103—Suit under R. 103_ c,, M . 

linuation of application under R. 100—Plaintiffs^ut 
of possession have to establish their title. ut 
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The suit instituted under O. 21, R. 103 is not a 
continuation of the summary application filed under 
R. 100 but is an independeht proceeding and the 
onus of establishing their right or title by which they 
claim the present possession of the property is prima 
lacie on the plaintiffs who are out of possession. 
They cannot succeed by merely showing that the 
.mding given under R. 101 was erroneous. Merely 
because the evidence led by the defendant is not con- 
clusive would hardly afford an argument to the 
plaintiffs to claim a finding in their favour from the 
Court. A I R 1960 Punj 141 (Pr 2) (DB). 


O. 21) R. 103—Suit under — Proof of plaintiff’s 
title not absolutely essential — Proof of long and 
peaceful possession can be basis of a decree. 

It is true that in a suit under O. 21, R. 103, it is not 
necessary for the plaintiff to prove actual possession 
and he may still succeed if he establishes his title. 
But it is entirely incorrect to think that long and 
peaceful possession will not or cannot be the basis of 
a decree in a suit under O. 21, R. 103. The reason is 
that it is one of the incontrovertible fundamental 
principles of the civil law relating to possession that 
possession gives a good title to the holder of it 
against ail the world except the true owner. A suit 
pounded 021 possession of this kind cannot but be 
neld to be based on title or what may appropriately 
be called “possessory title” and where a plaintifF 
succeeds in establishing this kind of title apart from 
any other title on which he may have also founded 
his suit, it must be held that he has established “the 
right which he claims to the present possession of 
the property” within the meaning of O. 21, R. 103 
and such a result cannot bv anv means be said to be’ 
contrary to the provisions of 0.21, R. 103. A I R 
1921 Mad 317 ; A I R 1929 Bom 379 ; A I R 1953 
Bom 50 ; A I R 1958 Ker 22, Rel. on. 

Therefore, in a suit under O. 21, R. 103, Civil P. C. 
it would be perfectly open to the plaintiffs to base 
their suit on a title founded upon a will and/or upon 
a title based on long and peaceful possession, and it 
can be no argument that because the plaintiffs have 
tailed to establish their case on the first branch thev 
cannot be allowed to succeed on the second branch 
thereof provided of course thev have established 
their case relating to it. 1962 Raj L W 554 • I L R 
(1959) 12 Raj 957. 1 K 


-O. 21, R. 103 — Burden of proof — Suit under 

O. 21, R. 103—Title to possession must be proved bv 
plaintiff—Onus of proof. 

Where A comes to Court after it has been decided 
by the execution Court under O. 21, R. 101, Civil P. C. 
that B is in possession over the disputed property in 
her own right, with the allegation that A had acquired 
title to the land in suit from the pro forma defendant 
C who was a donee of this property, then prima facie 
the burden of proof lies heavily on A to duly prove 
the gift-deed in favour of C and if B specifically 
denies the execution of the alleged gift-deed it is 
necessary that strict proof of the execution and attes¬ 
tation of the gift-deed as required by S. 6S of the 
Evidence Act should be given. The admission of 
execution by C does not disp9nse with the necessity 
of complying with the provisions of S. 08 of the Evi¬ 
dence Act in order to prove the execution of the 
document as against B in the suit who does not admit 
such execution. AIR 1944 Sind 6L ; 40 Cal W N 
151, Rel. on. AIR 1955 Tripura 17 (IS) (Pt A) 
(Pr 11). 

6. Limitation. 

-O. 21, R. 103—Suit under—Limitation. See Ibid, 

O. 21, R. 97. AIR 1959 Bom 269. 

-O. 21, R. 103—Limitation — Suit for partition by 

judgment-debtor, of properties including subject- 


matter of claim case. See Limitation Act (1908L 
Ait. 11-A. A I R 1955 N U C (Cal) 559 (DB). ' 

21, R. 103 Suits under — Limitation — 
starting point—Revision against order in claim pro¬ 
ceedings dismissed-Effect. See Limitation Act (1908) 
Art. 11-A. A I R 1963 Ker 137 (FB). 

® 21) R. 103 Suit under—Limitation—Anti- 

cipatory obstruction. See Limitation Act (1908) 
Art. 11-A. A I R 1958 Ker 22 (FB). ' 

® 21, R. 103 Suit by Court auction purchaser 

to obtain possession of property sold in execution of 

1 P 0 . r &, decree ^ r ti c l e applicable. See Limitation 
Act (1908), Art. 137. AIR 1958 Ker 22 (FB). 


O. 21, R. 103 — When jurisdiction of appellate 
Court depended upon factual position and party is 
mistaken about facts, mistake is consistent with <mod 
faith—Plaintiff is entitled to benefit of S. 14, Limita¬ 
tion Act. See Limitation Act (1908), S. 14. 1962 
M P L J (Notes) 233. 


7 21, H. 103 — Scope—Rule 03 — Distinction- 

Application under O. 21, R. 100 dismissed for default 
—Objector’s suit for partition—Suit is not under O. 21, 
R. 103 and Art. 11-A of Limitation Act will not apply 
See Limitation Act (1908), Art. 11. A I R 1959 Orissa 
65 (DB). 

——O. 21, R. 103—Suit for possession on ground that 
plaintiffs were dispossessed in execution and they 
filed objection under O. 21, R. 100 — Suit is under 
O. 2L, R. 103, Civil P. C. — Article 11-A applies. See 
Limitation Act (190S), Art. 11A. A I R 1963 Pat 62 
(DB). 

-O. 21, R. 103 — Suit under — Allegation of dis¬ 
possession — Limitation. See Limitation Act41908', 
Art. 11A. 195S B L J R 380. 


—O. 21, R. 103 — Case under O. 21, R. 97 — Dis¬ 
missal for default — Another suit for possession filed 
more than one year after dismissal—Suit not governed 
by Art. 11A of Limitation Act. See Limitation Act 
(1908), Art. 11A. AIR 1950 Pat 25. 


O. 21, R* 103 — Applicability — Hypothecated 
property attached and sold in execution of money 
decree — Subsequently property purchased in exe¬ 
cution of decree on hypothecation bond and deli¬ 
very — Obstruction by purchaser in prior execution 
sale —Dismissal — Suit for possession —Limitation — 
(Limitation Act (1908), Art. 11-A). 

One P had hypothecated certain property, in favour 
of a bank. N obtained a personal decree against P 
and in execution attached the property and pur¬ 
chased the same. Subsequently the bank also ob¬ 
tained a decree on its hypothecation bond and in 
execution purchased the same property and sought 
to obtain delivery of possession which was obstructed 

by N.Obstruction was overruled. N filed a suit 

more that one year, for possession after the dismissal 
of their objection. Contention of N was that the 
hypothecation bond covered only 2 cents of the 
property and not the whole of 9 cents and that their 
obstruction related only to 2 cents and not the re¬ 
maining 7 cents and that therefore their suit in 
respect of 7 cents was not barred. 

Held, that (i) the bank would have priority only 
to the extent to which it was a secured creditor. The 
decision relating to the title to the property would 
depend upon the question as to whether the whole 
extent of 9 cents was included in the hypothecation 
bond in favour of the Bank or whether only two 
cents were included in that document. 

(ii) that (on consideration of relevant documents and 
other evidence) the property that was hypothecated 
was the whole of the plaint schedule property, nine 
cents in extent. 
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Jiii) ^j s . Sl }it which was really one for esta¬ 
blishing the plaintiff's right to present possession of 
the property, came within the ambit of Art. 11A of 
the Limitation Act and was, therefore, barred by 
limitation. It was for the purpose of escaping the 
consequences of O. 21, R. 103 of the Code of Civil 
Procedure and Art. 11A of the Limitation Act, that 
the piaintiff based the suit on a different cause of 
action. But that would not alter the real scope of 

the suit. AIR 1946 Mai 70 and AIR 1921 Mad 317, 

fpttu, 1 A 5) R (DB 9 ) 5 ' 3 TraV ‘ C0 455 (456 ’ 4571 458) 

7. Stay of execution. 

103 _ Suit filed under O. 21, R. 103 to 
establish title to property of plaintiff — Stay of exe¬ 
cution of decree sought to be executed should be 
allowed. See Ibid, S. 115. AIR 1963 Tripura 54. 


Andhra 


ORDER 21, RULE 104 


° Rr. 104 and 105 (Andhra) — Execution 
petition dismissed tor default—Restoration—Inherent 
powers—Position in Andhra after insertion of Rr. 104 

£ T ° inherent powers. See Ibid, 
S. 151. AIR 1963 Andh Pra 127. 

Madras 


Rr. 104 and 105 (Mad) — Execution Peti¬ 
tion—Counsel not present at the hearing—Dismissal 
tor non-prosccution If amounts to dismissal for 
detault—Physical presence of the party—Etfect. 

Where a party is represented by a counsel and the 
counsel is not present and the party alone is present 
and the party asks for an adjournment to enable him 
to procure the presence of the counsel, anadjudica- 
tion made in such circumstances in the presence of 

the party would still be an ex parte adjudication, 
despite the physical presence of the party. This 
pnncip.e must equally apply to execution proceed¬ 
ings. 1 he dismissal of the execution petitions for 
non-prosecution in the instant case must reallv 
therefore be construed as dismissal lor default, in 
which case R. 104 of O. 21, C. P. Code (5 of 1903) 
will be attracted and the District Munsif will have 
/'inlo! Ct 1 l0 ». t0 , re T st0retllese execution petitions to file. 

l Qroi - t j a io L / 31 ? : 7 4 Mad L 332 : ILR 

w 9 V 2 7o « ad ,1n S rnii 6 ?, M , a d L J (Cr > 273 •• 1961 Mad 
W N /96 : AIR 1962 Mad 386 (386, 387) (Pr 2), 

ORDER 21, RULE 105 

Andhra 

—O. 21, R. 105 (Andh) — Execution petition dis¬ 
missed for defauit — Restoration - Inherent powers 
—losition in Andhra after insertion of Rr. 104 and 

ln , 1 i® rent P° wers - See Ibid, S. 151. 
Ain 1963 Andh Pra 127. 

Madras 

0. 21, Rr. 105 (Mad), 104, S. 151 — Appearance 
ot pany — Principle — Execution petition — Decree- 

holder represented by counsel - Counsel not present 

before Court — Dismissal is for default—Presence of 
r.ec'ree-holder not material—Restoration governed by 

Mad 1 °86 and 105 - See Ibid ’ °- 21 > R - 10 * AIR 1962 

ORDER 21, RULE 131 (ALLAHABAD) 

O. 21, R. 131 (All) — Custodian of evacuee pro- 
perty cannot be ordered by Civil Court under O. 21, 
n 151, (Allahabad Amendment) to deposit the sale 
proceeds of evacuee property against which a claim 
is registered. See Administration of Evacuee Property 
Act (31 of 1950, as Amended by Act >91 of 1956) 
S. 10 (2) (m). AIR 1965 All 70. 

~°. 21» R. 131 (All) — Garnishee proceedings — 
Notice under O. 21, R. 131 — Ex parte order dis¬ 
missing objections for non-compliance with certain 
directions, subsequently recalled — Order recalling 


not 
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order of dismissal if can be challenged See rh;d 
S. 105. AIR 1962 All 107 (DB). 8 ' Jb d ’ 

O. 21, Rr. 131, 132 (AH) — Payment of debt by 
prospective garnishee—Validity. y 

It is open to a prospective garnishee to make a 
payment of his debt to his creditor even if he knew 

M akm f tha . t P?y‘ nei)t fie was likely in a wav 
to affect the interest of the creditor of his creditor 

AfR 1962 All 107 (108) (Pt B) (p r 6) (DB). f 

O. 21, R. 131 (Allahabad)—Jurisdiction—Debtor 

residing within Court’s jurisdiction-Notice can 
be issued on him even if he resides outside iurs- 

Aif2776 t0 " lake de P° s!t in Court. AIR 1.955 N U C 

ORDER 21. RULE 132 (ALLAHABAD) 

'O. 21, Rr. 132, 131 (All) — Payment of debt bv 
prospeetive garnishee - Validity.'See Ibid O I 
R. 131. AIR 1962 All 107. ’ ’ - 1 ' 

ORDER 21, RULE 133 (ALLAHABAD) 

_,T- 21 V 133 .(A11)— Garnishee disputing liability 
It is fo, him to indicate on what grounds the diC 
jute is -being raised so that specific issues could be 
framed with respect to questions necessary for dele 
m.mng the liab.hty. ILR (1962) 2 All 475 - 

i'plub™,: A, “ 1363 A " 313 

°- 2 l’ K ‘ 133 i AI1 ) an d s - 47—Applicability. 
Liability disputed by garnishee — Issue has to be 
determined in execution proceedings theimeltes - 
Deciee-holder cannot oe directed under Rim fr , 
file separate suit to get the point raised bv garnishee 
decided. 19fi0 All L J 123: I960 VI \V R m m 
102 : AIR 1960 All 547 (Prs 3, 4) R (H C) 

ORDER 21, RULE 137 (ALLAHABAD) 

! °J 21 \ ?• 437 (Allahabad) — Applicability—Rule 

is confined to firm and does not annfv fn ^ ' L e 

AIR 1955 N'UC (All) 2776 PP V com Pany. 

ORDER 21 A, RULE 3 (CALCUTTA & ASSAM) 

-O. 2IA, R. 3 (Cal and Assam) — Attachment M 

movable property before Judgment-Property attached* 

kept n, custody of third party on his executing bond 
to retu, n goods and to pay price of goods if he failed 
to do so — Goods destroyed bv fire _ t? r‘ 4 lea 

of-liability under bond by application — S^M^'f 
attracted-Surety if can plead in Lienee that^he was 
not liable as goods were destroyed bv act of Corl 

Contract Act (1872), Ss. 151 and 152 See Ibid s faT 
AIR 1962 Assam 23. ld ’ 145 ‘ 

ORDER 22 (GENERAL) 

SYNOPSIS 

(Civil P. C. (I90S), O. 22, General.) 

1. Scope and applicability of the Order. 

2. Applicability to appeals. 

3. Applicability to execution proceedings. 

4* Applicability to revision petitions. 

5* Applicability to abatement under S. 15 (l) n f 
Independence Act. u; or 

“■ D ,i:'n h Kt P £f„ ,> I ?lS ,n * , Wi- 

7 ‘ A t P ion Act"^ t0 proceedin S s under Land Acquisi- 
8. Applicability to other proceedings. 

1. Scope and applicability of the Order 

£ c .«*““ed agents 


Death of attorney of litigant - O^of abaSn^ 
By the death of a general attorney of a litigant 

suit does not abate. The law of abatemen applfes to 

Partres and not to their agents. An nrl K 
that the suit had abated on the death of the attorney 
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ot the plaintiff is, therefore, without jurisdiction, and 
is Iiaole to be set aside by the High Court under its 
general power of superintendence under Art. 227 of 
the Constitution. AIR 1952 Pu n j 122 (122) (Pr 2). 

’ "O. 22—Abatement of proceedings—Such proceed¬ 
ings cannot he resumed —Creditor is however entitled 
to exclusion under S. 14 Limitation Act. See Debt 
Laws - Raiasthan Relief of Agricultural Indebted- 

1957) as Amend ed in I960, S. 5. 

1904 Kaj L W 442. 

O. 22 —Rule is enabling one —Rule 4, O. 41 does 

not override, O. 22. See Ibid, O. 41, R. 4. AIR 1961 
Raj /2. 

- O. 22—Rules relating to abatement though pro¬ 
cedural are mandatory. ILF (1960) 10 Raj 573 : AIR 
1961 Raj 72 (76) (Pt D) (Pr 11). 


.. 9’ ^““Applicability to revision petition—Limita- 

NO clliim PratSGi 7 . 0 d<>eS " 0t aPP ' y - AIR 1955 

22 Applicability—Revision applications. 

Order 22, does not apply to revision applications, 
nor is any penod of limitation prescribed for an 
application for substitution of names of legal repre¬ 
sentatives in place of a deceased party in a revision 
application though if the application for bringing 
on record the legal representatives of a deceased 
party in revision is not presented within a reasonable 
time the revision will abate in the sense that the 

proceedings shall cease unless good cause is shown 
ior the delay : 

tbat tbe rev,sion did not abate. AIR 1954 
Him Pia 2S (29) (Pt B) (Pt 5). 


2. Applicability to appeals. 

-°; 22 .T App V cabilitv ~ Appellate Court hearine 

appeal without knowledge of abatement— Effect- 
Power of second appellate Court. 

The abatement of an appeal against a deceased 
respondent takes place by the operation of law and 
does not depend on the appellate Court bein^ made 
aware of the death of that person. Hence if the 
appeal has abated, the appellate Court has no juris¬ 
diction to hear and dispose of the appeal and the 
High Court, as the Second appellate Court is entitled 
to examine the legality of the judgment of the lower 
appellate Court on facts which are admitted. AIR 
1925 Bom 290 ; 51 C \Y N 054, Distinguished. 25 

! R (1959) Cut 23S : (1959) 1 Orissa 

“ O. 22 Death of some of non-appealing defen¬ 
dants after filing of appeal — Remaining non-appeal¬ 
ing defendants can take advantage of O. 41, R. 4 — 
O 41, Rr. 20 and 22 do not apply. See Ibid, 6 41. 
R. 4. AIR 1962 Pat 131 (DB). 


3* Applicability to execution proceedings. 

-O. 22—Applicability to execution proceedings. 

Per Bishan Narain J. (in Order of Reference) : Pro¬ 
visions of O. 22. do not apply to execution proceed¬ 
ings and it is not necessary to file a separate applica¬ 
tion to bring the legal representatives of a judgment- 
debtor on the record. I L R (1958) Punj 2430 : AIR 
1959 Punj 71 (72) (Pt D) (Pr 5) (DB). 

4. Applicability to revision petitions. 

O. 22 Applicability to revision applications. 

Though O. 22, Civil P. C., does not applv to a revi¬ 
sion application if after the admission of a revision a 
party dies and no application for substitution is pre¬ 
sented within a reasonable time the application fer 
revision would abate in the sense that the proceedings 
shall cease unless good cause for the delay is shown. 
But this rule will not apply where no question of 
conflicting decrees is likely to arise bv reason of the 
parties being different. 1951 A W R III C) 16 : 1950 
A L J 878 : A I R 1952 All 446 (447) (Pt A) (Pr 7). 

-O. 22— Death of some respordents — Abatement 

of revision — Revenue Board not bound by rules 
contained in O. 22 Civil P. C. See Tenancv Laws— 
U. P. Tenancv Act (XVII [171 of 1939), S. 275. (’51) 
1951 RD 53. 

-O. 22—Applicability to revision. 

Though the provisions of O. 22, Civil P. C., do not 
interins apply to revision application still if the 
legal representative of a deceased party is not brought 
on record within a reasonable time, the application 
for revision abates unless good cause for the delay 
is shown : A I r R 1948 Oudh 84, Rel. on. AIR 195U 
All 665 (666) (Pt A) (Pr 4). 


c o™ 0.22 R. 4, Hyderabad Civil P. C. 

5* o99 Applicability — Proceedings in revision — 
Revision against interlocutory order — Death of 
detendant.petitioner — Failure to implead or subs¬ 
titute legal representatives—Case remanded to trial 
Court — Application for substitution - Limitation- 
Abatement — Limitation Act, Art. 155. 

The whole theory of abatement is inapplicable to 
applications in revision. Where in an application for 
revision of an interlocutory order in a suit, a defen¬ 
dant petitioner dies, but his legal representatives are 
not biought on record in his place, and the case goes 
back to the trial Court, the plaintiff can within a 
reasonable period of time apply for substitution of 
the deceased’s legai representatives. In such case no 

question of limitation entailing abatement of the suit 
can arise. 

Article 155, Hyderabad Limitation Act, would not 
m such a case bar an application presented in the 
trial Court for isubstitution of legal representatives 
though it be beyond the period limited by the 
Art. 155. I L R (1951) Hyd 429 : AIR 1951 Ilyd 55 
(56) (Pt A) (Prs 6, 8) (DB). 

O. 22—Revision under S. 25, Small Cause Courts 
Act, 1887 — O. 22, Civil P. C. not applicable. See 
Provincial Small Cause Courts Act (1S87), S. 25. AIR 
1963 Punj 206. 

-O. 22 — Applicability to revision petitions — 

S. 141—Scope. :See Ibid, S. 115. AIR 195S Punj 171. 

•-O. 22—Applicability to revision petitions. 

Order 22, Civil P. C., applies to the case of suits 
and by virtue of R. 11, also to the cases of appeals. 

It does not govern the cases of revision applications. 
Section 141 also does not'make the provisions of 
O. 22, applicable to the cases of revisions as it applies 
only to the cases of the proceedings of original 
nature. Consequently Art. 176, Limitation Act, also 
does not apply to such cases. Babulal v. Mannilal, 

I L R (1953) 3 Raj 175 : 1953 Raj L W 514 : A I R 
1953 Baj 169 (169) (Pt A) (Pr 5) (FB). 

-O. 22— Revision against dead person— Is void — 

Amendment by substitution of legal representatives— 
Limitation—Application filed beyond limitation— 
Death of respondent known to petitioner in revision 
even before decree and order sought to he revised 
— No question of condonation of delay arises — 

S. 153 does not apply. See Ibid, S. 115. AIR 1963 
Tripura 44. 

5. Applicability to abatement under S. 15 (l) 

of Independence Act. 

——O. 22—Applicability—Independence Act, S. 15 (1) 

—Abatement of suit under— Setting aside — Application 
for—Necessity—Limitation. See Indian Independence 
Act, S. 15 (1) and (2). AIR 1950 Pat 163 : 23 Pat 941 
(DB). 
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Death of pers3n against whom insolvency 
petition has been filed. 

4® —O. 22—Death of debtor during pendency of 
insolvency proceedings — Proceedings can continue 
for realisation and distribution of property — Provi¬ 
sions of Insolvency Act are to be preferred to those of 
O. 22, Civil P. C. See Provincial Insolvency Act 
(1920), S. 17. AIR 1952 Hyd 80 (FB). 

7. Applicability to proceedings under Land 

Acquisition Act. 

—O. 22—Reference proceedings under S. 18, Land 
Acquisition Act — Death of party making reference— 
O. 22, Civil P. C., does not apply — There can be no 
dismissal or abatement of proceedings. See Land 

Acquisition Act (1894), S. 18. AIR 1964 Madh Pra 
171 (DB). 

8. Applicability to other proceedings. 

—-O. 22- Applicability-Rent Control Proceedings 
—Order of Eviction — Execution of, against legal re¬ 
presentatives. See Houses and Rents _ Madras Build- 
ings (Lease and Rent Control) Act (25 of 1949), S. 9. 

(1956) 2 Mad L J 475. 

“TT°:^-“Banking Companies Act (1949) (as amend- 
o* Ss 4o-A, 45-D (1), (2) and (3), Sch. IV,’ 

Para (5)—Death of debtor included in list of debtors 
before settlement of list—Substitution of legal repre¬ 
sentatives Provisions of Civil P. C. (regarding abate¬ 
ment of suits or necessity of impleading legal repre¬ 
sentatives within prescribed time to avoid abatement 
or of applying for setting aside abatement) do not 
apply. See Banking Companies Act (1949) (as amend¬ 
ed in 1953), S. 45-A. (1964) 34 Com Cas 225. 

—-O. 22—Applicability to proceedings under Punjab 
Urban Rent Restriction Act. See Ibid, S. 151. I L R 
(1957; Punj 611. 

ORDER 22, RULE 1 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 1.) 

1. Scope of the Rule. 

2. "Right to sue”, meaning of. 

3. When right to sue survives. 

•4. Right to sue in personal actions. 

(a) Suit to establish right to personal office. 

(b) Right to sue in respect of torts. 

(c) Right to sue on contracts. 

■d) Right to sue for pre-emption. 

(e) Right to sue for partition. 

5. Right to apply for succession certificate. 

6. Death of either party pending appeal. 

7. Death of either party pending revision. 

8. Suit or appeal by or against a dead person. 

9. Revision. 

1. Scope of the rule. 

J 0.22, Rr. 1 and 2 — Suit under S. 59, U. P. 
Tenancy Act or appeal arising out of it — Zamindar, 
after abolition of Zamindari, is neither a necessary 
nor proper party — Death of pro forma defendant or 
unnecessary party — No abatement. See Ibid, O. 1, 
R- 10. 1963 All L J 389 : 1963 All W R (HC) 285 : 
ILR (1963) 1 All 915 : A I R 1963 All 549 (FB). 

-0.22, R. 1 — Suit for possession on death of 

holder by utter stranger to family — Reversioners of 
3ast holder parties as defendants — Death of plaintiff 
pending suit—Reversioner defendant if can continue 
suit. See Ibid, O. 22, R. 3. AIR 1957 Pat 79. 

“ —O. 22, R. 1—Transposition of defendant as plain- 
frO~$uit for possession by stranger on death of last 
holder —Legal representative made defendant—Death 

fVol. 3.] Fn.D. 10. 


145 

of plaintiff — Legal representative cannot be trans¬ 
posed as plaintiff. See Ibid, O. 1 , R. 10. AIR 1957 
Pst /9# 


O. 22, R. 1—Applicability of the Order — Order 
cannot be said to be wholly inapplicable to cases of 
survivorship under the law of joint Hindu family 
governed by Mitakshara. AIR 1902 Punj 167, Rel on 

(p/lO)’ L R 918 : A 1 R 1963 Pl, nj 514 (515) (Pt C) 

~ O. 22, R. 1 — Death of agent of plaintiff — No 
abatement —Constitution of India, Art. 227. 

By the death of a general attorney of a litigant the 
suit does not abate. The law of abatement applies to 
parties and not to their agents. 

Held, that the order of the trial Court that the 
suit had abated on the death of the plaintiff's agent 
was without jurisdiction, illegal and absolutely im¬ 
proper and was set aside under the general powers of 
superintendence under Art. 22< of the Constitution 
A I R 1952 Punj 122 (122) (Pr 2). ‘ 

-O. 22, Rr. 1 to 4 — Rajasthan Zamindari and Bis- 
wadan Abolition Rules (1959), R. 5 (Before its 
Amendment) — Abatement of suits or proceedings 
under—Abatement means putting under some kind of 
suspension—Word abatement not used in the sense as 
it has under O. 22, Rr. 1 to 4, Civil P. C. 1961 Rai 
L W 599. 1 naj 

2. “Right to sue”, meaning of. 

——O. 22, Rr. 1 and 11—‘Right to sue’—Meaning of 
— Personal action — Plaintiffs suit decreed bv trial 

Court but entirely dismissed by appellate Court- 
Death of plaintiff pending second appeal—Survival 
of plaintitf’s right. 

The words ‘right to sue’ in O. 22, R. 1, Civil P C 
mean right to seek relief when applied to appeals! 

Therefore, after the dismissal of the plaintiff’s suit 
in a personal action in its entirety the plaintiff is 
relegated to the same position in which he was before 
the judgment was rendered by the Court of first 
instance. It makes no difference that the plaintiff had 
succeeded in the trial Court though wholly lost in 
the first appellate Court and his position as regards 
his right to sue is the same at the second aDDelhtP 

stage as it was in the Court of first instance before 

any judgment was given So that if the claim becomes 
untenable in case the death of plaintiff takes place 
during the pendency of the suit in the Court of the 
. t instance it would equally become untenable dur- 
ing the pendenev of second appeal in case the plain- 
tiff s claim had been wholly dismissed bv the first 

rT T a i e PMQ-m \ 96( U* b h 1 539 : 1960 " M P L I 
6o6 : I L R (19o9) Madh Pra 994 : AIR I960 Madh 

Pra 200 (202, 203) (Pt B) (Pr 14). 

3. When right to sue survives. 

P' 22, B; 1—Suit for damages for breach of con¬ 
tract against A, not as agent of B, but in A’s own 
personal capacity - Death of A - A’s son joined as 
defendant His objection that A was agent of B 
rejected — Right to sue survived and suit could pro¬ 
ceed against A’s son. 1952 A M L J 5 : A I R 19=52 
Ajmer 37 (1) (37) (Pr 3). W 1JdJ 

O. 22, R. 1 Right to sue—When survives. 


\Vhere the property in suit was an ancestral pro¬ 
perty and the plaintiff had an interest in it by birth 
and independently of his father, which he asserted 

a , nd i was dec ar S d t0 t lave bee “ unaffected 
by the sale-deed impeached in the suit, the interest 

claimed was an interest in the family property and 

not a personal right. Therefore, on plaintiff’s death 

during the pendency of appeal, the appeal did not 
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abate. ILR (1953) Rom 1045 : 53 Bom L R 350 : AIR 
1953 Bern 361 (362) (Pt A) (Pr 6). 

22, R. 1 Applicability — Suit by karta to 
recover joint family property — Death of karta— 
Suit, if abates. 

A suit brought by the karta of a joint family to 
recover joint family property, does not abate on his 
ceatn_ The karta suing as such conducts the suit on 
behalf of the family. The death of the karta does not 
make any difference to the suit at all. The family is 
there and the next karta can continue the suit on 
behalf of the family 56 C W N 812 : 88 Cal L I 
271 : AIR 1953 Cal 294 (296, 297) (Prs 24, 28, 31). 

_ O. 22, R. 1 Debt Laws — Bombay Agricultural 
Debtors Relief Act (28 of 1947), Ss. 4, 2 (4;, 46 - 
Application under S. 4 by deceased debtor can be 
continued by heirs. See Debt Laws — Bombay Agri¬ 
cultural Debtors Relief Act (28 of 1947), S 4 AIR 
1965 Guj 275 (DB). 

O. 22, R. 1—Continuance of writ proceedings by 
legal representatives—Personal light involving conti¬ 
nuance in service cannot survive to legal representa¬ 
tives. See Constitution of India, Art. 220. (1965) 2 
Mad L J 302 : A I R 1966 Mad 260. 


O. 22, Rr. 1, 11 ; O. 1, R. 3— When right to sue 
turvives—Joint tort-feasors. 

Where the defendants were joint tort-feasors, the 
absence of one or more of them as respondents in 
appeal would not aflect adversely the claim of the 
appellants against the other respondents Hence, 
where some of the respondents died during the pen¬ 
dency of the appeal and their legal representatives 
were not substituted in their place, while some others 
were not legally a party to the appeal because of the 
appellants' failure to take necessary steps against 
them, and the Court dismisses the appeal against 
those respondents for the aforesaid reasons, the 
whole appeal does not abate in consequence of the 
dismissal of the appeal against those respondtnts. 
1956 B L J R 445. 

--O. 22, R. 1 — When right to sue survives—Test 

to determine. 

Where one of the defendants dies pending a suit 
the test of judging whether there is a partial or total 
abatement is to see whether the suit can proceed in 
the absence of the deceased defendant. In other 
words, it has to be examined whether the suit is one 

in which the liability of the defendants is joint and 

indivisible or joint and several. 63 Punj L R 695 : 
AIR 196T Punj 555 (557) tPt B) (Pr 4) (DB). 

4. Right to sue in personal actions. 

(a) Suit to establish right to personal office. 

(b) Right to sue in respect of torts. 

(c) Right to sue on contracts. 

(d) Right to sue for pre-emption. 

(e) Right to sue for partition. 

4. Right to sue in personal actions. 

—O* 22, R. 1 — Right to sue in personal actions — 

Survival. 

Plaintiff, a Charlered Accountant, brought the suit 

against the Institute of Chartered Accountants for a 
declaration that the agreement between him and the 
Articled Clerk wa< valid, a further declaration that 
the re fusal ol the defendant to register the deed of 
Articles was wrongful, still another declaration that 
the Articled Clerk should be registered and should 
be deemed to have been registered in the books of 
the defendant as from the date of the agreement. 
The suit succeeded aDd the declarations asked for 
by the plaintiff were given. In addition, there was 


an injunction restraining the defendant "from dis* 
allowing the plaintiff to charge premium from th® 
Articled Clerk and there was also a decree foy 
costs. The defendant preferred an appeal but, durinjr 
the pendency of the appeal, the plaintiff died. 

Held, that the suit was on a cause of action entirely 
personal to plaintiff and he having died, the right to 
sue had completely disappeared and had not devolv¬ 
ed on anybody and his widow could not be substi¬ 
tuted in his place. 57 C YV N 698 :1 L R MQ'wn ® 
Cal 229 : AIR 1954 Cal 24 (25) (Pr 4) (DB). ( * 

O. 22, R. 1 — Probate proceedings — Death oS 
executor pending proceedings — Nature of proceed- 

mgs Action started by executor survives — Maxim 
actio personalis moritur cum persona does not apply 
- Beneficiary under will who is party to proceeding! 
can be substituted for deceased executor for con- 

Proceedings. See Succession Act (1925), 
S. 231. AIR 1963 Guj 32. 1 


O. 22, R. 1 — Right to sue in personal actions 


Right to sue w hen survives. 

A well-known exception to the maxim actio per- 
ouaus moritur cum persona is that w here the estate* 
o he deceased has been enriched as a result of his 
wrongful action the claim for dimages, arising out off 
such enrichment uoes not die with the death of the 

(Pr°16) ° er * AIR 1903 Him Pra 25 (2S) (Pt D} 

~ O* 22, R. 1 Right to prosecute application for 
st-ge carriage permit — Whether personal right — 
Heath of applicant—Right survives—Legal represen¬ 
tative can prosecute application - See Motor Vehicles 
Act (1939), S. 40. AIR 1963 Mys 278 (DB). 

O. 22, R. 1—Survival of cause of action — Right 
to sue in personal action by a Hindu widow. See 
Ibid, S. 2 (ii). AIR 1954 Orissa 204 (DB). 

O. 22, Rr. 1 and 11 and O. 1, Rr. 3 and 9— Right 
to sue in personal actions — If survives the death ofr 
plaintiff Actio personalis moritur cum persona — 
Maxim how far applied to India — Suit for compen¬ 
sation for personal injuries suffered by plaintiff and 
oamage to his car due to collision with defendants' 
truck Decree for reduced claim — Insurance com¬ 
pany with whom truck was insured made defendant 
but exempted from liability — Appeal by plaintiff 
claiming full amount against all defendants — Heirs 
of plaintiff substituted in his place how far entitled 
to relief — Non joinder of one of insured persons — 
Effect. A I R 1920 Pat 841; A I R 1931 Nag 9; A I R 
1934 Nag 119; A I R 1944 Mad 405; A 1 R 1951 Mad 
733 and AIR 1900 Madh Pra 200, Rel. on. ILR 42 
Pat 415: AIR 1964 Pat 548 (551, 553) (Pt B) (Prs 12, 
16, 18) (DB). 

-O. 22, R. 1 — Su ? t for rendition of accounts 

against agent — Death of agent — Suit can proceed 
agaii st his legal representatives — Change of onus— 
Contract Act (1872), S. 213. 

W here a suit is brought against an agent for rendi¬ 
tion of accounts and the agent dies during the pen¬ 
dency of the suit, the plaintiff is entitled to continue 
his suit against the legal representatives of the agent. 
Only the allocation of onus is different and it is the 
plaintiff who has to prove that each item was 
actually realised by the agent and further that it was 
not paid to him. A J R 1918 Cal 270 and A I R 1945 
Bom 21, Rel. on.: AIR 1929 Lah 362 and A I R 1940 
Pat 114. Ex pi. 52 Pun L R 182 : AIR 1950 East Punj 
250 (251) (Pr 11) (DB). 

4 (a). Suit to establish righi to personal office. 

-O. 22, Rr. 1 and 11 — Plaintiff suing to esta¬ 
blish his personal right to office entitling him tc 
possession of property — Death of plaintiff either 
during pendency of suit or during pendency oS 
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appeal -Suit will abate—Substituted party can only 
prosecute cause of action as originally framed in 
fuit* 

If a plaintiff is suing to establish his right to a cer¬ 
tain property in his own rights and not by virtue of 
his oiB ce, certainly the cause of action for the suit 
will survive, and bis legal representative can continue 
the suit on the death of the original plaintiff, either 
during the pendency of the suit or of the appeal. But, 
where the plaintiff’s suit is primarily to establish his 
personal right to an office which would entitle him to 
possession of the property, on his death,either during 
the pendency of the suit or during the pendency of 
the appeal, the right to sue would not survive, and 
the suit will, therefore, abate. The principle is well 
established that the substituted party can only pro¬ 
secute the cause of action as originally framed in the 
suit, and, if it becomes necessary materially to alter 
the pleadings it becomes manifest that the original 
cause of action is being substituted for another cause 
of action which could very well form the subject- 
matter of a separate suit. In such a case, therefore, 
it is a new suit svhich has to be tried. 

A dispute amongst three chelas as regards succes¬ 
sion to the shebaitship was settled by an ekrarnama 
according to which the three chelas were to succeed 
one after another as shebait and after them worthy 
bairagi of Brahmin descent was to be selected by the 
locality and the Sadhus of neighbourhood. It was 
also agreed that those three persons would not 
nominate their successors. When the last of the 
aforesaid three chelas became shebait and applied 
for mutation his application was opposed by the 
defendant. The land registration case ended in 
favour of the defendant who then dispossessed the 
former from the office of the shebaitship. Plaintiff 
therefore brought a suit for declaration that accord¬ 
ing to the terms of the ekrarnama he was a shebait, 
the defendant was a trespasser and for possession of 
property and mesne proBts. The trial Court decreed 
the suit holding the plaintiff as shebait and defen¬ 
dant in wrongful possession. During the pendency 
of appeal by the defendant the plaintiff died and his 
chela applied for substitution in his place : 

Held that the plaintiff’s right related to his per¬ 
sonal rights as a shebait. The original plaintiff had 
based his cause of action on the ekrarnama which 
had enjoined upon the plaintiff not to nominate his 
successor. The person sought to be substituted in 
his place could succeed only by virtue of the ap¬ 
pointment by election or selection according to the 
custom of the locality. If the Chela were to be sub¬ 
stituted in p*ace of the deceased a number of ques¬ 
tions would arise for decision and plaint would have 
to be amended substantially giving rise to the- defen¬ 
dant’s right of amendment of his pleadings. Thus 
new issues would be raised necessitating a fresh trial 
which was not contemplated by the ‘provisions of 
O. 22. Thus on the death of the plaintiff the suit 
became infruetuous and the chela could not be sub¬ 
stituted in place oi the deceased plaintiff. Case law 
discussed. ILR 2S Pat 980 : A I R 1950 Pat 184 
(189, 190, 191) (Pt B) (Prs 11, 12, 13, 17) (DB). 

4 (b). Right to sue in respect of torts. 

-O. 22, R. 1 — Malicious prosecution — Suit for 

damages—Death of either party—Right to lue does 
oot survive. 

The maxim actio personalis moritur cum persona 
applies to a suit for damages on ground of malicious 
prosecution irrespective of whether the plaintiff or 
the defendant dies before a decree is passed against 
the defendant; ILR 44 Mad 357 (FB); ILR 48 Ail 
630; AIR 1958 Mad 142, Rel. on. 


Observations : The doctrine of actio personalis 
moritur cum persona had been condemned as unfair 
and barbarous by every Court in India. It deprives a 
plaintiff who has suffered injury from the wrongful 
act of the defendant to proceed against his estate. 
The reform of the law has become overdue. 1964 
All L J 1115. 

~— O. 22, R. 1—Applicability—Suit claiming injunc¬ 
tion for restraining defendant from interfering with 
plaintiff’s possession over property in dispute—Suit 
does not abate on plaintiff’s death. 5 Ind Cas 937, 
Disting. 1953 All L J 582 : AIR 1954 All 182 (183) 
(Pt C) (Pr 5). 

- O. 22, R.l—Suit for recovery of damages —Defen¬ 
dants alleged to have caused pecuniary loss to plain¬ 
tiff by entering into conspiracy — Death of plaintiff 
during pendency of suit — His legal representatives 
are entitled to be brought on record to continue suit 
—Tort—Suit for damages — Abatement. 

A conspiracy may be of various kinds. It may be 
one with intent to injure the reputation of a person 
or to cause a loss to him pecuniarily. It is the ulti¬ 
mate result of the conspiracy that gives rise to the 
cause of action and not merely the existence of the 
conspiracy which is not put through. 

Where in a suit for recovery of damages, the con¬ 
spiracy alleged by the plaintiff to have been entered 
into by the defendants, was for the purpose of causing 
pecuniary loss to him and the loss is alleged to have 
been caused, the legal representatives of the plaintiff 
are entitled, on his death, to he brought on record 
and to continue the action. (’63) 76 Mad L W 581. 

-O. 22, R. 1 — Actio personalis moritur cum 

persona buit tor damages for malicious arrest — 
Death of plaintiff — Effect. 

The maxim actio personalis moritur cum persona 
is part of the law of India except in so far as it has 
been modiBed by statute. In a suit for malicious 
arrest, when a defendant dies, the right to sue does 
not survive. And an appeal abates on account of the 
death of the sole respondent, the defendant in the 
suit. 40 Mad L J 173 (FB), Foil. 13 Rang385, Rel. on 
1957 Mad W N 660:70 Mad L W 932 : (1957) 2 
Mad L J 537 : AIR 1958 Mad 142 (143) (Pt A) 
(Prs 2, 3) (DB). 7 


O. 22, Rr. 1, 11—Abatement of appeal in per¬ 
sonal actions. 


A brought a suit for malicious prosecution against 
B. The suit was decreed by the trial Court. On appeal 
by B the decree of the trial Court was reversed^ and 
the suit was dismissed. A having thereafter died his 
legal representative preferred a second appeal. After 
the institution of the second appeal R died and his 
le^a representatives were brought on record as his 
legal representatives. 


, , eanSl, 6- ^ seen, reuer. 

With the decree of the lower appellate Court -in 
reversal of the trial Court, A lost in appeal which 
he had gained in the trial Court. It is as if he were 
thereafter to agitate the matter with a clean slate if 
he should Ble a second appeal and if before he could 
hie it, he died his legal representatives could not Ble 
it alter his death because with his death the ciuse of 
action personal to him died too. After the reversal of 
the trial Court's decree there was merely an outstand¬ 
ing claim in the second appeal indeterminate in 
character on the part of the legal representatives of 

A against B after whose death the claim could not be 
pursued against his estate since it was only an un¬ 
liquidated claim which had not been perfected bv 
judgment at the time of B’s death. 64 Mad L W 9 Qi. 
1951-1 Mad L J 442 : 1951 Mad \V N 330* AIR 10^1* 
Mad 733 (733, 734, 736) (Prs 4, C, 10 ) 1 * 19jl 
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-O. 22, R. 1—Right to sue in respect of torts. 

If an injury were done either to the person or to 
the property of another, for which unliquidated 
damages only could be recovered in satisfaction, the 
action dies with the person to whom or by whom the 
wrong was done except where a remedy is given to or 
against the personal representatives by the statute law. 
1952 Nag L J 8 : ILR (1952) Nag 837 : AIR 1952 
Nag 408 (40S) (Pt A) (Pr 3). 

-O. 22, R. 1—Suit for damages for defamation 

decreed —Suit dismissed in appeal — Sec and appeal 
by plaintiff—Death of respondent pending appeal— 
Right to sue does not survive. 


(1908), O. 22 R. 1, Note 4 (b) 

r77“9 - 22 ’, R - 1—Right to sue—When survives — 
Hindu mother suing for partition-Survival of right 
to sue on her death. a 

In a suit for partition by a Hindu mother against 
her son, the right to sue does not survive on her 
death as the very interest that she takes is a limited 
interest and her claim is purely personal one. Her 
legal representatives therefore cannot be brought on 
record and continue the suit which abates under 

R* L® Sau L R 155 : AIR 1953 Sau 175 (176) 
(Pt B) (Pr 2). 

5. Right to apply for succession certificate. 


Where during the pendency of plaintiff’s second 
appeal against a reversing decree of the lower appel¬ 
late Court dismissing his suit for damages for defama¬ 
tion, the respondent died and the plaintiff applied for 
bringing on record his legal representatives ; 

Held, that the plaintiff was seeking to enforce the 
very claim which he unsuccessfully sought to enforce 
in the suit. The appeal therefore partook of the 
character of the suit and the right to sue would not 
survive on the death of either party. 1952 Nag L J 8 : 
ILR (1952) Nag 837: AIR 1952 Nag 408 (408) (Pt B) 
(Prs 2, 5). 


O. 22, R. 1—Application for probate filed—Death 
ot applicant who was executor-legatee — His legal 
representative allowed to continue proceeding—OrcTer 
in his favour may be passed with necessary modifica- 

Mys l S 3fi(DB) CeSSi0a ^ (1925) ’ S * 222 ' AIR 1963 

~0. 22, R. 1 — Distinction between administrator 
and executor Representative of legatee—His right to 
continue proceedings started bv executor. See Succes¬ 
sion Act (1925), S. 222. AIR 1963 Mys 136 (DB). 

6. Death of either party pending appeal. 


-O. 22, Rr. 1 & 11—Suit for malicious prosecution 

—Appeal—Death of respondent — Appeal abates : 47 
Bom *-716, 4 Pat L J 676 and 44 Mad 357, Rel. on — 
Succession Act (1925), S. 306. (’49) 1949 Ker L T 85: 
1949 T C L R 11 (DB). 

4 (c). Right to sue on contracts. 

-O. 22, R. 1—Appeal against joint promisors. 

Each of several joint promisors is liable to the 
promisee and the abatement of appeal against one of 
them does not result in abatement of the appeal as a 
whole. 1951 Nag L J 276 : ILR (1951) Nag 480 : 
AIR 1951 Nag 448 (449) (Pt B) (Prs 5, 6, 8). 


9 P* 22, R. 1 — Scope of — Appeal to Supreme 
Court by defendant—Death of plaintiff-Effect — Ac- 



127 : AIR 1958 S C 253. 


“ “O* 22, Rr. 1 and 2—Claim suit—Plaintiff and de¬ 

fendant of the original suit impleaded as defendants 
Suit dismissed — Appeal — Death of defendant-res¬ 
pondent during pendency of appeal — Right of clai¬ 
mant to pursue appeal against plaintiff-respondent 
survives—Appeal will not abate. See Ibid, O. 21, R. 63. 
AIR 1962 Madh Pra 305 (DB). 


4 (d). Right to sue for pre-emption. 

-O. 22, R. 1—Pre-emption suit—Appeal—Death of 

vendor—Legal representatives not substituted—Plain¬ 
tiff’s suit dismissed — Absence of legal representative 
of vendor immaterial. 1960 All L J 116 : 1960 All 
W R (HC) 131. 

4 (e). Right to sue for partition. 

•-O. 22, R. 1—Suit for partition—Abatement— 

(Maxim—Actio personalis moritur cum persona.) 

A suit for partition brought on behalf of minor 
coparcener in a joint Mitakshara family does not 
abate on death of the minor but can be continued by 
his legal representative. 34 M L J 213, Overruled. 
The maxim, actio personalis moritur cuin persona has 
application only when the action is one for damages 
for a personal wrong, and as a suit for partition is a 
suit for property, the rule in question has no applica¬ 
tion to it. 65 ML J 630 (FB) and AIR 1939 Bom 189, 
Rel. on. Kakumanu Pedasubhayya v. Kakumanu 
Akkamma, 1959 S C A 19 : 1959 S C J 138 : (1959) 
1 Andh W R (SC) 60 : (1959) 1 M L J (SC) 60 : 37 
Mys L ] 50 : 1959 SCR 1249 : AIR 1958 S C 1042 
(1049, 1050) (Pt C) (Pr 15). 

-O. 22, R. 1—Applicability — Survival of right to 

sue—Suit by Hindu co-parcener for partition— Death 
of plaintiff pending suit leaving only widow — Right 
of latter to continue suit as heir and legal representa¬ 
tive of deceased—Right to sue — If survives or dies 
with the plaintiff. See Hindu Women’s Rights to 
Property Act, S. 3 (1). ILR (1952) Bom 485 : 54 Bom 
L R 75 : AIR 1952 Bom 127 (DB). 


P* 22, Rr. 1 and 11 — Suit for damages for defa¬ 
mation Death of respondent pending plaintiff’s 
second appeal—Right to sue—If survives. 

It is a well-established rule of common law that if 
an injury were done either to the person or to the 
property of another, for which unliquidated damages 
only could be recovered in satisfaction, the action 
dies with the person to whom or by whom the wrong 
was done except where a remedy is given to or 
against the personal representatives by the statute 
law. Several exceptions were made by statute law in 
England to the rule that death extinguishes liability 
in tort. The general rule of common law still applies 
to causes of action for defamation, seduction, induc¬ 
ing one’s spouse to live with another and to claims for 
damages for adultery. 

The law of torts as administered in England is ad¬ 
ministered in C. P. under S. 6 of the C. P. Laws Act 
as a rule of justice, equity and good conscience. The 
English law must be used as basis except when found 
unsuitable to local conditions. 

Where a suit for damages for defamation was 
decreed by the trial Court but dismissed by the first 
appellate Court and during the pendency of the 
plaintiff’s second appeal, the respondent died. 

Held, that as a result of the dismissal of the suit by 
the lower appellate Court, the plaintiff was seeking to 
enforce the very claim which he unsuccessfully 
sought to enforce in the suit and that the appeal 
therefore partook of the character of the suit and the 
right to sue did not survive on the death of the res¬ 
pondent. AIR 1937 Nag 216, Foil. 1952 N L J 8 : 
ILR (1952) Nag 837 : AIR 1952 Nag 408 (408) (Pt B) 
(Prs 2 5). 


149 


CIVIL PROCEDURE CODE (1908), O. 22, R. 1, Note 7 


7. Death of either party pending revision. 

-O. 22, R. 1 and S. 115 — Suit for dissolufion of 

marriage — Death of husband pending revision— 
Representatives impleaded after hearing parties— 
Abatement. 

Although in a suit for dissolution of marriage, if 
the husband dies, the right to sue, including the right 
to defend an appeal or a petition for revision will 
not survive where, pending the revision, the husband 
died and in the application made by the wife, for im¬ 
pleading the daughters of the deceased, another per- 
soq applied for being substituted alleging that he was 
an adopted son of the deceased and it was after hear¬ 
ing his counsel that he and the daughters were 
brought on record his subsequent objection as to the 
abatement could not be sustained. 60 Punj L R 136 : 
AIR 1959 Punj 553 (554) (Pt A) (Prs 5, 6). 

8. Suit or appeal by or against a dead person. 

" p* 22, R. 1 Applicability — Appeal against a 
dead person — Substitution. 

Where an appeal is filed against a party who has 
died prior to the filing of the appeal, there can be no 
substitution of his legal representatives under O. 22, 
Civil P. C. 1952 All- W R (HC) 527 » 1952 All L J 
580 : AIR 1953 All 97 (98) (Pt A) (Pr 2) (DB). 

-—-O. 22, Rr. 1, 4, 9, 11 and O. 41, R. 13 — Appeal 
against dead person—Unknowingly filed — Remedy 
open to appellant—Limitation Act (1908), S. 5. 

O. 22, R. 4 o! Civil P. C. providing for the proce- 
dure for substitution of the heirs and legal represen¬ 
tatives of deceased defendants, no doubt, applies to 
appeals and provides for substitution of the heirs of a 
deceased respondent. But the rule has no application 
when the appeal itself was preferred against a dead 
person. In other words, if the appeal had been pre¬ 
ferred against a respondent, who was alive at the 
time of the filing of the appeal, but died subsequent 
thereto, his heirs and legal representatives may be 
brought on the record, by way of substitution, within 
the time allowed by law. If an application for substi¬ 
tution of the heirs of a respondent, who died during 
the pendency of the appeal, be not made within the 
time allowed by Jaw, the appeal abates but O. 22, 
R, 9 of Civil P. C. provides for a procedure for setting 
aside abatement. But if an appeal be preferred against 
a dead respondent, the appeal itself is still-born and 
is no appeal in the eye of law. 

In order to prefer a appeal against a decree ob¬ 
tained by a person, who was dead at the time of the 
filing of the appeal, it would be necessary to make his 
heirs or legal representatives respondents to the 
appeal. The factum of the death of the decree-holder 
and names of his heirs of legal representatives may be 
incorporated, for greater safety, in an affidavit accom¬ 
panying the memorandum of appeal, and an order 
may be sought from the appeal Court to proceed with 
the appeal against the heirs of the person, who had 
obtained the decree. I'he remedy of an appellant, 
who has unknowingly filed an appeal against a dead 
person is to file an application for presentation of the 
appeal against the heirs of the dead person afresh. If 
the time for filing the appeal was in the meantime 
over, he is to present :an application under S. 5 of the 
Limitation Act, therein explaining the delay in pre¬ 
senting the appeal afresh against the heirs of the dead 
person. If he can make out sufficient cause for making 
the belated prayer, the Couit may allow the same, 
amend the cause title of the memorandum of appeal 
by incorporation of the names of the heirs and legal 
representatives of the dead person and treat the 
appeal as a freshly presented appeal against the heirs. 

Held, on circumstances of the case that the appeal 
be treated as presented against the heirs of the 


deceased sole respondent and the delay in filing the 
appeal condoned. 68 Cal W N 189 i AIR 1965 Cal 
459 (461, 462) (Prs 9, 10, 11, 15) (DB). . 

-O. 22, R. 1—Parties — Addition of—Appeal filed 

in name of dead person — Power of Court to permit 
legal representatives to be substituted. See Ibid, 
S. 107. AIR 1961 Punj 57 (DB). 

9. Revision. 

-O. 22, R. 1 — Order of abatement — No revision 

lies. See Ibid, S. 115. AIR 1963 Pat 375 (DB). 

ORDER 22, RULE 2 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 2.) 

1. Scope. 

2. Right to sue surviving to surviving plaintiffs. 

3* Right to sue surviving against surviving defen¬ 
dants. 

4. “Suit ,J includes appeal. 

See also Ibid, O. 22, R. 11. 

1. Scope. 

•-O. 22, Rr. 2, 1 and 10; O. 1, R. 10—Suit under 

S. 59, U. P. Tenancy Act or appeal arising out of it— 
Zamindar, after abolition of zamindari, is neither a 
necessary nor proper party — Death of pro forma 
defendant or unnecessary party—No abatement —Civil 
Misc. Writ No. 1339 of 1961, D/- 5-9-1961 (All), 
Overruled. See Ibid, O. 1, R. 10. AIR 1963 All 549 
(FB). 

-O. 22, R. 2—Party not necessary party to litiga¬ 
tion—Death of such party — No question of substitu¬ 
tion in his place arises—No abatement. See ibid, O. 1, 
R. 10. AIR 1963 All 126. 

-O. 22, R. 2—Scope—Failure to make note. 

Though there is no note made as contemplated by 
R. 2 of O. 22 as the fact of death was not brought to 
the notice of the Court when it passed the decree, 
that is a mere irregularity and cannot have the effect 
of making the decree as one without jurisdiction. 
58 Cal W N 221 : A I R 1954 Cal 205 (206) (Pt C) 
(Pr 7). 

-O. 22, R. 2 — Scope — Heir of deceased party 

already on record—Separate application for substitu¬ 
tion—If necessary — Order of abatement—Power of 
Court to vacate suo motu. 

If it could be shown that the person already on the 
record does not represent the interest of the deceased 
party in his individual capacity but under some other 
status as a Trustee or a Receiver, separate application 
for substitution would be necessary but a simple note 
under O. 22, R. 2, Civil P. C., will be sufficient if the 
interest of the deceased party devolves on a person 
already on the record in the same capacity as he was 
from before. 

An order of abatement made by the Court without 
its attention being drawn to the” fact that the heirs 
were already on the recoul, will not staud in the way 
of recording the proper order under O. 22, R. 2, 
Civil P. C., and the Court is competent to vacate the 
earlier order of abatement suo motu without any peti¬ 
tion by the parties concerned. A I R 1952 Cal 219 
(220) (Prs 2, 3). 

— O. 22, R. 2—Scope — Next friend — If party to 
suit. 

In order to attract O. 22, R. 2 there should be more 
than one plaintiff. A next friend or guardian ad litem 
is not a party to the suit. A suit instituted in compli- 
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anco with the provisions of S. 50 of the Madras Court 

O 9 o ar r S * ct , (1902 ) is a s ait by a single plaint)® and 
r JS'* 2 ( * 0es not apply. I960 Ker L J 67 • 1960 
(DB) L T 101: a 1 R 1960 Ker 258 (289) (Pt A) (Pr 6) 

^‘22. Hr. 2, 3 and 4—Applicability—Representa¬ 
tives ot deceased party already on record — Right to 
sue surviving in remaining plaintiffs or defendants - 
Case is governed by R. 2 and not lay Rr. 3 and 4- 
Application ior substitution is not necessary — Intro¬ 
duction ol plaintiff or defendant is for all stages of 
suit. AIR 1955 N U C (Madh-B) 4321. g 

— -o. 22, R. 2 — Scope - Execution — Omission to 

n on e na ry . ’ 1:K,er Rule — Effect. See Ibid, 0.21, 
Rr. 90, 92. AIR 1953 Mad 9S8 (DB). 

O. 22, R. 2—Procedure—Application with stamp 

PP/lCClfiF r 


—Necessity. 


2. Right to sue surviving to 
surviving plaintiffs. 

0.22, Rr. 2 and 3 —Scope—If mutually exclusive* 

Order 22, R. 2 is sufficiently wide to cover cases of 
succession and inheritance. It is not strictly confined 

ent'mld C A Se . S ,J h , ere tbe , remaining plaintiffs becomes 
entitled to the deceased plaintiff’s interest by survi- 

rule h i , ,f'th 1 h t e i W< K d -‘ S T Vive ’ ha , s £ not been used ^ the 

R o 'f n h 9 o t . e . chn,cal sense. If a case comes under 

r Z I 1 a\1 2 ' there 1S no scope for the application of 
£ th ® r , e . ls "° Question of abatement when the 

«nnn fk W m lln t1 ? 6 . ter ™ s of R- 2 of O. 22. Where 
M p0 ° l he ev ‘dence it has been clearly established that 

renrpc ?- r the f f“ rvl . vln g Plaintiff was the sole legal 
representa ive of the deceased plaintiff the case clearly 

w"lfoc? de !;T f o ^0 proyision of R. 2 of O. 22. 58 Cal 
W N 221 : AIR 19o4 Cal 205 (206) (Pt B) (Prs 5, 6). 


No application (requiring sufficient stamp) is neces¬ 
sary to bring on record the legal representative of a 
deceased appellant or respondent when there are 
more than one and when the right to sue survives to 
the surviving appellant or appellants alone or against 
the surviving respondent or respondents alone. A 

no-r\ ra »“. l Un !^ ed in this res Pect is sufficient. I L R 
(19oG) Mys 127 : A I R 1956 Mys 60 (1) (60) (Pr 2) 


22, . Rr * 2 ’ 4 ~ Applicability — Abatement of 
appeal against respondent. 


Rule 2 of O. 22 is applicable where the right to sue 
is u ly represented against the respondents already 
on record. The word “alone” in this rule is signifi¬ 
cant. .No application is necessary for making the 
necessary entry. If however, the right is not fully 
represented unless some person not already on record 
is added as a party, R. 4 will apply. 


Where a suit is brought against the individual 
members of'a joint family and not in a representative 
capacity, the interest of the widow of a deceased 
member is not represented by the other members of 
the joint family on the record of the case. In this 
view the widows are necessary legal representatives. 

t i nr?- W d | scussed . I L R (1955) Nag 446 : 1955 Nag 

rJ 2 , 9 . 5: , ( 5 ) A U*. 1955 Va S 166 U97, 168, 169, 170) 
(Prs 11, 14, 22, 23) (DB). 


® . O. 22, Rr. 2, 3, 4—Applicability—All represen¬ 
tatives oi deceased party on record—Fresh applica- 
tion not necessary. 

Where all the heirs or legal representatives of the 
deceased are already on the record in any capacity, 
it is not necessary to make an application for their 
substitution in the p*ace of the deceased and such a 
case is governed by R 2 of O. 22 and not Rr. 3 and 4 
of that order. T L R 10 Pat 341 : AIR 1931 Pat 164 
Overruled; AIR 1936 Pat 548, Approved. Ilifsa Kha- 
toon v. Mahd. Salimar Rahman, 1958 Pat L R 440 • 

} 9 59 B L J B 7 ! ILR 37 Pat 1449 : AIR 1959 Pat 254 
(257) (Pt B) (Pr 13) (FB). 

“ "O. 22, R. 2 Tenancy Laws — Rajasthan Zamin- 
dari and Biswadari Abolition Rules (1959), R. 5 
(before its amendment) — Abatement of suit or pro¬ 
ceeding — Abatement means putting under some kind 
of suspension—Word abatement not used in the sense 
as it has under O. 22, Rr. 1 to 4, Civil P. C. 1961 Rai 
L W 599. J 


• — O. 22, R. 2; S. 2 (11), O. 22, Rr. 3, 10 -Transfer 
inter vivos’—Transferee is not legal representative of 
transferor—Transfer pendente lite — Death of trans¬ 
ferer after decree—Execution—Right of decree-holder 
to pr secute proceedings without transferee — (T. P. 

CoV47 8 (FB S ‘ 52) ’ SeC I ^ id> S ' 2 (ll) ' AIR 1956 Tr3V " 


O. 22, Rr. 2 and 3 — Applicability — Suit by two 

firm h Tl A and B c°? beha ’ f of i° iat Hindu family 
hrm-A dying — Suit can continue with B on record 

as manager of the joint Hindu family and it is not 

necessary to bring the legal representatives of A on 

record. AIR 1955 N U C (Madh-B) 3396 


n°o dS i ^ r Vn Ves a , nd ‘ sur viving’ have not been 
uswd in I\. l of O. 22 in the technical sense of survi- 

vorship prevailing in Hindu law. The expression 
the right to sue survives to the surviving plaintiff or 
plaintiffs alone, or against the surviving defendant 
or defendants alone', means that the right to sue is 
transmitted or passes to the plaintiff or plaintiffs 
alone or against the defendant or defendants alone 
who are already on the record by succession, in¬ 
heritance or otherwise. AIR 1954 Cal 205, Rel. on. 

t ‘ iato °o v * Mohd. Salimar Rahman, 1958 Pat 

B L J R 7 : ILR 37 Pat 1449 : AIR 
1959 Pat 2o4 (255) (Pt A) (Pr 5) (FB). 


. 1.9,^,’ B 2 — Suit by foreign firm in name of 
individual partners — Death ot one of plaintiffs — 
Legal representative not brought on record — Effect. 
See ibid, O. 30, R. 4. AIR 1961 Raj 223 (DB) 


O. 22, R. 2—Suit for enforcing right of way by 
several joint owners of property — Death of one — 
Right to sue—If survives. 

Where the joint owners of an enclosure bring a 
snit for enforcing an easement right of way across 
the land of the defendants, and one of the plaintiffs 
dies the right to sue survives to the remaining plain¬ 
tiffs. ILR (1958) 8 Raj 1182: 1959 Raj L W 289 : 
AIR 1959 Raj 58 (59) (Pt B) (Pr 10). 


3. Right to sue surviving against 
surviving defendants. 

-O. 22, R. 2 — Death of defendant—Right to sue 

survives — Suit whether can proceed against some 
only of his legal representatives — Test is to see 
whether separate suit would have lain. 

Under O. 22, R. 2 there does not seem to be any 
reason as to why a suit should not proceed against 
some only of the legal representatives of a deceased 
defendant. If the right to sue survives against them, 
the acid test for determining as to whether on the 
bringing on record of some only of the legal repre¬ 
sentatives of a deceased defendant the suit abates or 
not is as to whether separate suit would have lain 
against them or not. If the persons brought on 
record as the legal representative do represent a part 
of the estate of the deceased a separate suit would 
lie against them. Cases in which an effective decree 
cannot be passed against the parties actually before 
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<he Court, however, stand on the different footing. 
Id such cases a decree is not passed as the passing of 
it will not be effective and not because the suit has 
abated. AIR 1963 Him Pra 25 (26; (Pt \) (Pr 6). 

-- O. 22, R. 2 — Death of defendant having no 

interest in some of suit items — Suit does not abate 
ca respect of these items. 

Defendants I to 3 raised contest with regird to 
items 1, 2, 4 and 5 in which defendant 4 did not 
claim any interest. Defendant 4 did during pendency 
of suit and his legal representatives were not brought 
on record. 

Held, that the suit abated against defendant 4 only 
and the plaintiff could have a decree with regard to 
these items in which the defendant 4 had no interest 
and there was no question of incompetence of the 
suit relating to these items. ILR (1963) Cut 313 : 
AIR 1963 Orissa 140 (141) (Ft A) (Pr 5). 

-O. 22, R. 2 —Death of one of defendants—Legal 

representative already on record—Omission to make 
entry as required under O. 22, R. 2—Effect. 

The omission on the part of the Court to make 
an entry on the record to the effect that the legal 
representative of the deceased defendant was one of 
the surviving defendants in the case as required by 
O. 22, R. 2, does not make the decree subsequently 
passed a nullity, and the legal representative of the 
deceased defendant, who is a party to the decree, 
cannot contend in execution that the decree is- a 
nullity. 1951 KLT 144, Disting. ILR (1952) Trav-Co 
193 : 1952 Ker L T 103 : A I R 1952 Trav-Co 353 
1855) (Pr 6) (DB). 

4. “Suit” includes appeal. 

See also Ibid, O. 22, R. 11. 

-O. 22, Rr. 2 and 3-Scope—Death of sole appel¬ 
lant. 

A suit for possession was filed against several de¬ 
fendants Puttu and Thakur, two brothers were also 
-arrayed as defendants to the suit. The suit was 
decreed. Thakur alone appealed. Subsequently the 
rjole appellant, Thakur died. No application was 
Sled to bring his legal representatives on the record 
within the period of limitation. Later on an appli¬ 
cation was filed on behalf of Puttu in which it was 
prayed that the name of the applicant be struck off 
as respondent No. 4, he be transposed to the array 
of the appellants in place of Thakur deceased and 
be allowed to prosecute the appeal against the res¬ 
pondent. It was mentioned that Puttu was the sole 
legal representative of the appellant Thakur who 
had died. 

Held, that the sole appellant being dead, there was, 
in fact, no appeal pending- in the appellate Court and 
after the expiry of the period of limitation the appeal 
abated. The applicant Puttu could not claim that he 
must be deemed to be an appellant and that the appeal 
must be deemed to be still pending. There being, 
Therefore, no pending appeal, he could not claim to 
be transposed. The proper course open to him was 
to apply for substitution of names within the period 
of limitation and, if the period of limitation had 
already expired, to apply under S. 5 of the Limita¬ 
tion Act for condonation of the delay, if he could 
make out sufficient cause for condonation. 195} All 
L J 694 : 1954 All W R (HC) 19 : AIR 1954 All 305 
(305, 306) (Prs 4, 8) (DB). 

O- O. 22, Rr. 2, 3, 9 and 11 — Appeal by two or 

more appellants — Decree appealed from proceeding 
on ground common to all of them — Death of one of 
the appellants pending appeal — Legal representatives 
of deceased not brought on record — Maintainability 
of appeal not affected — Appellate Court can proceed 


with appeal and reverse decree. See Ibid, O. 41, R. 4. 
AIR 1963 Cal 289 (FB). 

—0.22, Rr. 2 and 11—Declaratory suit by rever¬ 
sioners — Appeal — Death of some reversioners — 
Abatement. 

It is open to any one of the reversioners to file a 
declaratory suit in order to avoid the effect of the 
sale deed which, according to them, is invalid and 
ineffective so far as their interests are concerned. 
Hence an appeal by such reversioners will not abate 
even if some of them have not been joined in the 
appeal or have died without their legal representa¬ 
tives having been brought on the record in time. 
AIR 1960 J & K 53 (54) (Pt A) (Pr 10) (DB). 

-O. 22, R. 2, O. 21, R. 63 and O. 22, Rr. 1, 11— 

Claim suit — Plaintiff and defendant of the original 
suit impleaded as defendants — Suit dismissed — 
Appeal—Death of defendant-respondent during pen¬ 
dency of appeal—Right of claimant to pursue appeal 
against Dlaintiff-responderit survives — Appeal will 
not abate. See Ibid O. zl, R. 63. AIR 1962 Madh 
Pra 305. 

-O. 22, Rr. 2, 3, 11. S. 45—Partners of firm suing 

in individual names—Death of one of the plaintiffs 
during pendency of appeal filed by them — Names 
of L. Rs. of deceased not brought on record within 
time—Appeal abates as a whole— Contract Act, S. 45. 

Section 45 of the Contract Act, applies to a case of 
joint prbmisees, whether they be partners, co-sharers 
or members ot joint Hindu family. Where a suit is 
not brought in the name of the firm, but in the 
names of the individual partners, on the death of 
one of them during the pendency of the action, the 
cause of action will not survive to the surviving 
plaintiffs alone, but will according to the provisions 
of S. 45 of the Contract Act, survive to the surviving 
plaintiffs jointly with the legal repi esentatives of the 
deceased partner. O 22, II. 2, C. P. Code will, there¬ 
fore, have no application to such a case. If no appli¬ 
cation is made within the prescribed time to bring 
the legal representative of the deceased plaintiff 
whose death occurs during the pendency of an appeal 
filed by the plaintiffs, the appeal must be deemed to 
have abated as a whole. I9G1 Jab L J 121S : 1961 
M P L J (Notes) 220. 

--O. 22, Rr. 2, 4, 9 and 10 — Applicability and 

scope —(Limitation Act (1903b S. 5). 

, In an appeal when one of two or more defendants dies 
and the appeal is pending in a Court having jurisdic¬ 
tion to entertain it and the right to sue survives, the 
application should be nude under O. 22, IL 4, C. P. 
Code. But this application cannot be filed if the right 
to sue does not survive at all or if it survives against 
the surviving defendant alone in which case R. 2 alone 
will apply. 

S. 5 of the Limitation Act dees not apply to an 
application under O. 22, R.4 Civil P. C. but an abate¬ 
ment can be set aside for sufficient cause under R. 9 so 
that in such cases the strict procedure vsould be to 
declare the appeal to have abated and to allow the 
plaintiff or the appellant, as the ca-e may be to apply 
under R. 9 and on sufficient cause being shown excuse 
the delay, set aside the abatement and bring the legal 
representatives on record and proceed with the hear¬ 
ing of the appeal. 

In a case where devolution takes place by reason of 
death and the math r falls under 1\. 4, R. 10 will hava 
no application because of two reasons. First of all, 
the rule is a residuary one governing cases which are 
not provide 1 for by the previous rules ot the order so 
that if any of these other rules applied to the facts of 
a particular case, the effect of that rule cannot be got 
rid of by a resort to this rule. Secondly R. 10 is an 
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Wd oifheluit or' ls ba ’f d ' h ® principle that the 
trial ot the suit or appeal cannot be arrested merely 

by reason of devolution of interest of a party in the 
ac5}drine a the r inl the r SUit ° r appeal and the person 

acquinng the interest may continue the suit with the 

leave of the Court and if he does not choose to do 

SUlt mig U be continued with the original party 
and the person acquiring the interest will 8 be bound 

mav be 3 Thorl hebeneBt of th ® decree, as the case 
may be. Though in proper cases like a mortgage suit 

where a preliminary decree had beeu passed the 

decree-holder can also apply under O. 22, R. 10, this 

enabling rule is not a device intended to get over the 

Iiq-Ti °i rty bound to move under R. 3 or R 4 

T 1 W 4 Li M -Vn i 6 o-/> 19 j 4 Mad W N 121 : 67 Mad 

L VV 6l,1 : AIR 19d 4 Mad 760 (767) (Prs 4 to 6). 

2 and 11 — Appellants representing 
)0int Hindu family —Death of one of them —Legal 

nota^jate. 311 ' 6 n ° l br0ught on record ~ Appeal does 

i e 0 re a suit is fi,ed a g a >'ist brothers as defendants 

1 and 2, as representing a joint Hindu family, in res¬ 
pect of property which is defendants’ joint famiiv 

property, when in fact the joint family could have 

een represented by defendant 1 alone, defendant 2 is 
a superfluous party. If in such a case a decree s 
passed against the defendants and during the 

defendant _ dies and his legal representative is not 
brought on record within time, the appeal does not 

ul J? T „V v , ,ng r appellant can continue 


in - t j 9 a ‘ 588 and s - A - No. 107 of 195T 

1934 A me and^rR^O^r 34 ! 0 , ( o B) ’ ; ReL 0D; A 1 R 
t t Kii 'if an i9 AIR 1914 La h 133 (2) and 1901 Naz 

r » c?o 6S 99 P* ; 20, Diss. from. I L R (19631' 
Cut 619 s AIR 1963 Orissa 118 (119) (Prs 10,12). 

77~2\ Rt \ 2 ’ 3 ’ 4 ~ Applicability —Abatement of 

a ® a,D /f s p®e respondents whether operates ar- 
£ o£ whole, appeal - Test is possibility of 
contradictory decisions - Death of respondent - 

appHes rePreSen,atlVeS a * ready P ar f*c s to appeal—R. 2 

j 3,1 tb . e lle , irs °r legal representatives of the- 
deceased are already on the record in any capacity, it 

rl C6SSar ^ t0 . make , an application for their 
substitution in the place of the deceased and such a 

Undir h° ^ rn n d o by R A 2 of 9- 22 and not Rr - 3 and 4. 

iider O. R. 2, a Court has to make an entry to 
the effect that the plaintiff's right to sue survives as 
against the surviving defendant or defendants. 

The test to be applied if where the appeal abates 
against some of the respondents it abates as a whole 
is whether in the event of the appeal being allowed 
a s agamst the remaining respondents, there would or 
vould not be two contradictory decrees in the same 

A rn a io°4 A v ' lb 5 esp ® ct t0 same subject-matter. 
AIR 19 °6, Pa t 191 and A I R 1959 Pat 254 (FR), Rel. 

(Db) AIR 1962 Pat 160 (162,163) (Pt A) (Prs 10 ’ 1Z} 

,7 .9 ' 22, R. 2— Appeal — Joinder of respondents — 
i at" °i respondent—Abatement of appeal—See Debt 


.1 , , % f r \ *=> Cdll continue t o t-v* a i UVVU1V1U apptai ucc 

i ?ooo u n j ^ tlie family # AIR 1930 Pat 548, n qkiCq D *; splP £ rsons (Debts Adjustment) Act 

^ r ^ 6 o 5, AIR 1938 Bom 6, AIR 1953 All (1*951), S. 42. AIR 1959 Punj 209. 

500, AIR 1945 Bom 120, Rel. on. AIR 1955 Pat 940 

wKb/iwf 1 ' m 1933 p « i“» 


o .2* 2 f 2 ’ ? r ‘ 2 ’ 4 ’ I 1 at Jf l Landlord and Tenant — 

Death ot a lessee —Landlord terminating tenancy of 
lessees and suing for possession — One lessee dying 
during appeal by landlord- Appeal does not abate 
as a whole —Surviving lessee is not entitled to re- 
main in possession as he is trespasser. 

Where a landlord after giving noticeand determining 
the lease sues lor possession and one of the lessees 

dies during pendency of appeal by the landlord and 
his legal representatives aie not brought on record 
the appeal abates only against the deceased lessee and 
not as a whole. On the termination of the lease both 
the lessees remain in possession as trespassers. They 
have no joint and indivisible right in the property as 
trespassers. The rights against each could be worked 

out by the landlord separately. The dismissal of the 

suit against the deceased lessee does not entitle the 
other lessee to remain in possession. lie can be evicted. 
(*51) 1951 Nag L J (Notes) 187. 


O. 22, Rr. 2, 4, 11 and O. 41, R. 4 — Abatement 
of appeal — Suit against joint trespassers — Death 
of one of the trespassers during pendency of appeal 
—Omission to substitute legal representative—Appeal 
abates in its entirety — Power of appellate Court to 
proceed with appeal. 

Where during the pendency of an appeal against a 
decree awarding possession against joint trespassers 
one of trespassers dies, omission to bring his legal re¬ 
presentatives on record results in the abatement of 
appeal in its entirety. The suit being based upon a 
joint and individual act of trespass and joint and indi¬ 
vidual cause of action, there is no question of several 
liability so that the plaintiff could choose his remedy 
against the rest of the defendants. In such a case the 
appellate Court has no power to proceed with the 
hearing of an appeal and to reverse or vary the 
decree in favour of all the plaintiffs or the defendants 
under O. 1, R. 4 of the C. P. Code. AIR 1928 Cal 138: 


OFDER 22, RULE 3 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 3). 

1. Scope and applicability. 

2. Rule applies to appeals. 

See also Ibid, O. 22, R. 11. 

3. Rule does not apply to execution proceedings. 

4. Right to sue surviving to persons other than sur¬ 

viving plaintiffs alone. 

5. “On an application made in that behalf.’* 

6. Limitation for application. 

'• Shall cause the legal representative of the 
deceased plaintiff to be made a party/’ 

8. Legal representative. 

9. Two or more legal representatives. 

10. Decree against wrong representative. 

11. Joint Hindu family and legal representatives. 

12. Representative on record in another capacity. 

13. Determination of question as to who is legal 

representative. 

14. Abatement of suit so far as deceased plaintiff if 

concerned. 

15. Death after preliminary decree. 

16. Suits under O. 1, R. 8. 

17. Abatement of appeal. 

18. Revision. 

19. Appeal. 

1. Scope and applicability. 

-O. 22, R. 3—Applicability — Rule 3 applies only 

to a case where one of two or more plaintiffs dies — 
Discharge of trustees is not a case of death but only 
a case of a person ceasii g to act in a certain capacity. 
ILR (1964) 2 All 191. 

-O. 22, R. 3—Death of plaintiff during pendency 

of suit —Addition of legal representative — Demand 


lor court-fee — Legality of 
AIR 1959 All 37. 
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See Ibid. O. 33, R. 8. 


■O. 22, Rr. 3, 12 (All) — Applicability to suit 
under S. 49 of the U. P. Tenancy Act — Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), S. 49. 

There is nothicg in 0.22, R. 12, Civil P. C. (All) 
inconsistent with the provisions of the U. P. Tenancy 
Act and therefore under S. 243 of the U. P. Tenancy 
Act the rule as amended applies to a case where the 
original plaintiff in a suit under S. 49 of the U. P. 
Tenancy Act dies after the preliminary decree and it 
is not necessary to take formal proceedings for sub¬ 
stitution of his heirs as R. 3 does not apply P51) 
1951 R D 110 (112) : 1951 All VV R (Rev) JOT ( ' 

3 and 4 Debt Laws — Hyderabad 
Jagirdar s Debt Settlement Act (12 of 1952), Ss. 25 (3), 
22 — Transfer of execution proceedings to Board — 
Death of jagirdar judgment-debtor—Legal representa¬ 
tives not brought on record — Duty of Board to 
proceed O. 22, Rr. 3 and 4, Civil P. C., not appli¬ 
cable— Proceedings do not abate—Board closing pro¬ 
ceedings and returning case to civil Court — Latter 
dismissing execution for want of jurisdiction—Order 
ot Board and the Court held improper—Case sent 
back to Board. See Debt Laws — Hyderabad Jagir- 

^ tt,ement Act (12 of 1952), S. 25 (3). 

(1963) 1 Andh W R 95. 

O. 22, R. 3 — Death of plaintiff — Inheritance 

opening in favour of defendant— Suit cannot be con¬ 
tinued. 

Where on account of the death of the plaintiff the 
etendant inherited the share of the plaintiff, the suit 
j n .°*■ njainlainable as there is no opposite party, the 
plaintirr and the defendant having become one per- 

t°i*/mW 1 955) Nag 728 (731 )‘ Rel * on * (1937) M P 
L J (Notes) 166. 

" Rr * 3 and 9 — Applicability to cases of 

surrender by Hindu limited owner of her Women’s 
Instate to the next reversioner. 

On a question whether R. 3 of O. 22, Civil P. C., 
can be applied to the case of devolution of property 
on the death of a person holding a Hindu Women’s 
instate therein, whether such death is the natural 
earn or a civil death and not whether the legal con- 
sequences brought about by civil death of a widow 

death Same> as tRose consequent on her natural 

* s c ^ ear from the very terms of O. 22, R. 3, 

I V1 J r. C., that the right to sue must survive to the 
legal representatives of the deceased before the for¬ 
mer can be brought on record. In the case of a rever¬ 
sioner succeeding after a widow, the case is not one 
.where he succeeds as the heir of the widow he be¬ 
comes entitled to the property of the last male holder 
jn his own right as heir to such owner and not as the 
legal representative of the widow, the interim owner. 
In such a case the appropriate rule will be 0.22, 
B. 10 and not R. 3. Failure to come on record in the 
case of devolution of interest as contemplated by 
R. 10 cannot attract tire provisions of R. 9. If R. 3 
u ai Q 10 ^ R * 9 (1) cannot operate. The terms of 

R* 9 (1), furnish another reason v hy it should not be 
applied to a case of reversioner’s succession. In the 
case of a reversioner succeeding to the estate of the 
last male-holder, his cause of action arises only after 
succession opens in her favour. What the R. 9(1) 
prohibits is the institution of a suit on the same cause 
°f action. In the instant case the cause of action for 
the widow’s suit against the appellant based upon 
the appellant’s denial of her title was entirely diffe¬ 
rent from the reversioner’s suit to recover possession 
of the property after the surrender had been effected 
in his favour. Order 22, R. 9 (1), Civil P. C., there¬ 
fore, will not apply to the present case. (1965) 1 Mad 


L 158 

a f | 2 foJ 7 »^ a . d , L W 647!lLI > (1965) I Mad 18 , 
A I R 196o Mad 180 (181, 182) (Prs 3, 5) (DB). 

“— 0-.22, Rr. 3 and 9 - Death of plaintiff - It is 

death in physical sense — It does not mean fictional 

erracement of Hindu widow who surrenders her 
properties. 

Death contemplated in O. 22, R. 3 (1), Civil P. C., 
is death in a physical sense and not death in a 
factional sense. Surrender of limited estate by a 
Hindu widow amounts to nothing more than a self- 
erracement and in that sense, a fictional death. How¬ 
ever, it cannot be suggested that a widow who sur¬ 
renders her limited estate under the Hindu Law 
suiters thereby a physical death. Further, a surren¬ 
deree Horn a limited owner like a Hindu widow can¬ 
not be described as her legal representative. To such 
a case, therefore, O. 22, R. 3 (1) does not apply; and a 
suit brought by the surrenderee is not birr*) under 
9„ 0 2 -, R. 9 76 Mad L W 650 : I L R (1964) 1 Mad 
= (1964) 2 Mad L J 249 : 1963 Mad W N 595 j 
A I R 1964 Mad 16 (17, 18) (Prs 2, 3, 4), 

,9. 22, Rr. 3, 4 and 11 — Procedure laid down io 

Irder — Mandatory nature — Stage at which order 
comes into play. 

Order 22 is exhaustive of the manner in which the 
persons who die during the pendency of a suit or 
appeal can be represented by their heirs and legal 
repiesentatives. The procedure is mandatory and has 
to be followed in every case where the Mis’ is sought 
to be continued in the right of the dead person by 
those Jiving. I he stage at which 0.22 comes into 

play is when one of the litigants is dead and the bar 

of abatement is exactly 90 days after that date. If by 
tliat date the mandatory provisions of O. 22, Rr 3 
and 4 read with R. 11, have not been invoked, the 
appeal certainly does abate either wholly or partially 
It is always necessary in each ca<e to see whether on 
tliat date the abatement embraces the entirety of the 
appeal or only a part thereof. 1952 Nag L J 421 : 

I L R (1953) Nag 116 : A I R 1953 Nag 12 (13 14) 
(Pt A) (Prs 8, 10) (DR). * Ul1, ' 

22 h R r; 3 and 11’ O 41, IT 4 - Benefit of 
O. 41, R. 4—Who can avail of. 

Order 41, R. 4, was not meant to negative the pro¬ 
visions of (). 22. it cannot be said that failure to 
make an application under O. 22, can be made good 
by resorting to O. 41, R. 4, because to say that would 
make the provisions of O. 22 otiose in most cases, if 
not all, in which an appellant dies and no application 
tor substituting his legal representatives has been 
made within time, or an application for setting aside 
the abatement has been rejected. The benefit of O 4] 

R. 4, can therefore only be availed of by such of* the 
parties who may be living, and not by a party who is 
dead on the date when the decree comes to be nassed 
AIR,'934 Cal 703, Disst. from A I R 1940 & 346 
(IB), Bel. on. Case Law discussed. 1952 Na tz L T 421- 

ILR (1953) Nag 116 : A I R 1953 Nag 12 (14) (Pt m 
(Pr 11) (DB). 8 U4 ' (,t 114 


9. 22-R r - 3 and 9 —Scope — Suit stayed at time 

of plaintiff s death—Abatement-Setting iside of 

The provisions of O. 22, lir. 3 and 9, Civil P C 

clearly imply that abatement of an action on 'the 
dea h of a person refers to an action which was pro 
ceeding on the date of the death of the plaintiff The 
use of the words “was prevented by any sufficient 
cause ‘ from contmuing’the suit" in H. 9 and “sha 
proceed with the suit” in It. 3, expressly supports 
that \ lew. Where the suit is not proceeding “dp 

facto on the 90th day after the death of (he plain¬ 
tiff, as it has been stayed, there is no sense, in givinu 
an application to the Court when the Court can pass 
no orders for the legal representative of the deceased 
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being made a party and proceeding with the case 
which is not pending before it. In such circumstances 
^.rie legal representatives have a sufficient cause as 
contemplated by S. 5 of the Limitation Act and O 22, 

il C.» and the Court should set aside the 

abatement. A I R 1952 Pepsu 40 (41, 42) (Prs 7, 8, 

T 22, R» 3 * 7 enancy Laws — Rajasthan Zamin- 

oan And Biswadari Abolition Rules (1959), R. 5 
(before its amendment) — Abatement of suit or pro¬ 
ceeding Abatement means putting under some kind 
of suspension \V ord abatement not used in the sense 
as it has under O. 22, Rr. 1 to 4, Civil P. C. See 
Tenancy Laws — Rajasthan Zamindari and Biswadari 
Abolition Rules (1959), R. 5. 1961 Raj L W 599. 

2. Rule applies to appeals. 

See also Ibid, O. 22, R. 11. 

® 5-22, Rr. 3,4, 11 — Suit for possession and 

mesne prohts Appeal from preliminary decree — 
Death of one of respondents — Legal representative 
substituted in final decree proceedings but not in 
appeal Principle of substitution at one stage of suit 
enuring in subsequent stages does not apply—Appeal 
hell abated — Supreme Court Rules (1950), R. 14-A. 
Rangubai Kom v. Sunderabai Bhratar. (1965) 2 S C 
W R 301 : 1965 Mah L J 769 : 1965 M L P J 857 : 
(1966) 1 S C A 29 : 68 Bom L R 26 : A I R 1965 S C 
1794 (1797, 1798) (Pr 9, 10). 

® O* 22, R. 3 — Decree in pre-emption suit — 
Appeal from — One of appellants dying pending ap~ 
peal—Ilis legal representatives not brought on record 

Decree being joint one, whole appeal abates. See 
Ibid, O. 22, R. LI. AIR 1963 S C 553. 

O. 22, Rr. 3, 9 — Death of one of the plaintiffs 
pending appeal in an ejectment suit — Some only of 
the legal representatives of deceased joined - Appeal 
does not abate —Effective decree, however, not pos¬ 
sible—Appeal must be dismissed for defect in form. 

No question of abatement of an appeal arises, if 
only one of the several legal representatives of a 
deceased person representing a part of his estate is 
Drought on the record. There is no justification for 
holding that the word ‘estate’as used in S. 2 (11) of 
Civil P. C. means the wh< le estate. I L R 30 All 117 
an d I R 1928 All 532, Not approved. A I R 1962 
S C 232, Relied on. However, even though the appeal 
may not abate in the circumstances of a particular 
case passing oi an ellective decree in the absence of 
all the necessary parties may not be possible and the 
Court can refuse to help the appellant on the ground 
that the app?al was not in proper form. 

Where, theiefore, pending an appeal some only of 
the representatives ot the deceased plaintiff in a suit 
for ejectment of the tenants were brought on the 
record and in the ciicumstances it was not possible 
to pass an effective decree in favour of the plaintiffs : 

Held, that the appeal must be dismissed. 1963 All 
L J 222 : 1963 All W R (H C) 180 : I L R (1963) 1 
All 629 : A I R 1964 All 233 (234, 235) (Prs 8, 10) 
(DB). 


-O. 22, Rr. 3 and 11, O. 41, R. 4 — Suit for eject¬ 
ment—Decree against tenant—Suit dismissed against 
sub-tenant — Appeal by plaintiffs — Death of one 
appellant — Legal representative not brought on 
record —Effect—Whole appeal—If abates. 

Held, on facts that since the rights and interests of 
the surviving appellants were joint and indivisible 
with those of the deceased and in the event of the 
success of the appeal it would lead to inconsistent 
and contradictory decrees, the appeal cannot be heard 
ciua the surviving appellants. Nor can it be said that 
if the appeal ot the surviving appellants is heard, the 
decision which may be reached in their favour after 


hearing such appeal will enure to the benefit of the 
egal representatives of the deceased plaintiff-appel- 

* a n f ~^ ' B 1953 *'* 563 ( FB )- Applied. AIR I960 
All 741 (742, 743) (Prs 7, 10). 


O. 22, R. 3 Scope Joint decree against several 
defendants for possession — Appeal-Death of one— 
Legal representative not brought on record — Whole 
appeal abates. AIR 1935 NUC (All) 2763. 


O. 22, R. 3 Scope—Several appellants — Appeal 
proceeding on common ground—Death of one appel- 
'ant Appeal does not abate — Remaining appellants 

can prosecute appeal. AIR 1955 NUC (All) 1692 
(DB). 


22, R. 3 —• Scope — Death of sole appellant— 
(DB) Ct ’ ^ Ibid ’ °’ 22 R ’ 2 ’ AIR 1954 AU 305 


c 3 vi' 12 — Appeals in execution 

Substitution of legal representatives. 

Substitution of legal representatives in appeals 
arising out of execution cases is necessary as provided 
under O. 22, Rr. 3, 4 and 8 and their exclusion under 
R. 12 is confined only to orders in execution pro- 
ceedings passed in the original stage. AIR 1929 Pat 
56o (FB), Dissented from. A I R 1956 Assam 9 (9) 
(Pt A) (Pr 2) (DB). V ' 

O* 22, B. 3 —Requirements—Compromise recorded 
Aggrieved party appealing but dying during appeal 
Legal representatives substituted — Appeal, suc¬ 
ceeding It is not necessary to apply to bring legal 
representatives on record in suit. See Ibid, S. 107. 
I960 Nag L J (Notes) 26. 

"O. 22, Rr. 3, 11 — Abatement of appeal — ‘A* 
stating that he is not legal representative and has no 
interest in property of deceased — Appellants also 
bona fide believing that ‘A* was not legal representa¬ 
tive of deceased and so omitting to bring A’s name 
on record — Appeal does not abate : A I R 1933 Cal 
498 and A I R 1942 Pat 340 and A 1 R 1929 Cal 26, 
Rel. on. 1964 Kash L J 262 : A I R 1965 J & K 1 (2) 
(Prs 3, 4). • 

®-O. 22, Rr. 3, 4, 6, 10, 11—Appeal from prelimi¬ 

nary or final decree — Death of one of appellants or 
respondents during pendency of appeal — Rule 3 or 
R. 4 and not R. 10 applies — By virtue of R. 11, the 
provisions of O. 22 apply to appeals — The appeal 
abates if the legal representatives are not brought on 
record within time limited by law as provided in 
sub-r. (2) of R. 3 and sub-r. (3) of R. 4. AIR 1959 
Pat 376 : 1956 B L J R 22, Overruled; A I R 1961 Pat 
178 and A I R 1922 P C 304 and A I R 1924 P C 198 

and I L R 31 Cal 487 (PC) and A I R 1952 Pat 590, 

Rel. on ; A I R 1942 Pat 340 and A I R 1945 Pat 280, 

Disting. Biijnath Ram v. Tunkawati Kuer. AIR 1962 

Pat 285 (287, 288, 292) (Prs 12, 13, 23) (FB). 

-O. 22, Rr. 3 and 9—Death of one of appellants— 

No application for substitution of legal representa¬ 
tives within ninety days — Effect — Abatement — No 
application within sixty days after abatement under 
R. 9 to set aside abatement — Effect — Abatement 
stands. I L R 39 Pat 909 : A I R 1961 Pat 178 (180) 
(Pt A) (Pr 13) (DB). 


-O. 22, Rr. 3, TO and 11, S. 107 (2) and O. 1, 

R. 10 — Applicability — Appeal from preliminary 
decree in partition suit — Death of one appellant 
pending appeal — Legal representative not brought 
on record within time —Effect — Legal representa¬ 
tives cannot be made patties. 

Reading Rr. 3 and 10, with R. 11 of O. 22, the pro¬ 
per construction of Rr. 3 and 10 would be to hold 
that the word “suit” occurring in Rr 3 and 10, 
should, so far as may be, include “appeal”. That the 
provisions of O. 22 apply to appeals also will further 
appear from S. 107 (2) also. ‘The right to sue’ in 
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Q. 22 means the right to bring a suit asserting a right 
to the same relief which the deceased plaintiff asser¬ 
ted at the time of his death. In order to find out 
whether R. 3, or R. 10 would apply to an appeal the 
real test to find out is, whether 4 the right to sue* 
survived, or. it did not survive. The term ‘suit’ in¬ 
cludes the appellate stage thereof. 

If a preliminary decree for partition has become 
final, “the right to sue** disappears, and, is extin¬ 
guished, and, therefore, in such a case, the question 
of “the right to sue” surviving, or not surviving does 
not arise. When ‘the right to sue’ does not survive to 
the surviving appellant or appellants alone or where 
a sole appellant or sole surviving appellant dies and 
the right to sue survives to his legal representative 
who is not on record, the legal representative of the 
deceased appellant must be made a party to the 
appeal, by an application under R, 3 of O. 22, within 
the time allowed by law. An appeal from a prelimi¬ 
nary decree for partition, in the absence of a single 
co-sharer of the land under partition, cannot proceed. 
It cannot be said that the right to appeal vested in 
the deceased appellant, survives to the remaining 
appellants alone on the record. AIR 1956 Pat 378, 
Not foil. 

If no application under O. 22, R. 3 is made within 
time, the appeal abates against the legal representa¬ 
tives of the deceased appellant and this cannot be 
circumvented by applying O. 22, R. 10 and making 
them parties under O. 1, R. 10. I L R 39 Pat 909 : 
A I R 1961 Pat 178 (186, 187, 189) (Pt C) (Prs 54, 61, 
69, 82, 83, 85, 86 ) (DB). 

-O. 22, Rr. 3, 1 and O. 41, R. 20 — Scope— Legal 

representatives of deceased plaintiffs not impleaded 
in trial Court—Parties in first appeal also parties in 
second appeal — Second appeal is properly consti¬ 
tuted. 

Where some plaintiffs died during the pendency of 
the suit and before the decree of the trial Court and 
their legal representatives were not brought on record 
before the decree and therefore the dead plaintiffs 
could not be parties to the first appeal and in the 
second appeal the parties that were in the first appel¬ 
late Court were impleaded as parties. 

Held, that the second appeal was properly consti¬ 
tuted. I L R (1955) Patiala 27 1 : A I R 1955 Pepsu 
62 (64) (Pt C) (Pr 6 ) (DB). 

-O. 22, Rr. 3, 4 and 11—Abatement of appeal—No 

application made within time to bring on record legal 
representatives of deceased respondent — Appeal 
abates automatically though objection as to abate¬ 
ment not raised at proper time. 1965 Cur L J 411 : 
67 Pun L R 634 : A I R 1965 Punj 367 (368) (Pt A) 
<Pr 5) (DB). 

-O 22, Rr. 3, 4—Appeal and cross-appeal—Legal 

representative of deceased appellant in cross-appeal 
brought on record — Benefit cannot lie taken bv 
appellant in appeal when legal representative o.t 
deceased respondent in that apptal is not brought on 
record—Appeal abates. 

Where the State has filed an appeal against the 
award on a reference under S. 18 of the I.and Acqui¬ 
sition Act and the claimant has also filed a cross, 
appeal and the claimant who is the respondent in the 
appeal by State dies during the pendency of the 
appeal and no application for bringing his legal 
representative on the record has been filed by the 
State the appeal will abate. The State-appellant can¬ 
not claim benefit of the fact that the legal representa¬ 
tive of the claimant has been brought on the record 
in the cross-appeal filed bv the claimant. AIR 1917 PC 
156, Disting. AIR 1931 Mad 277, Rel. on. 64 
Punj L R 939 : I L R (1962) 2 Punj 900 : AIR 1963 
Punj 113 (114, 115) (Pr 3) (DB). 


-O. 22, Rr. 3 and 11 — Death of sole appellant 

pending appeal—Legal representatives not applying 
for being impleaded—Effect—Impleading in cross- 
objections—It >aves appeal. 

Where pending an appeal the sole appellant dies 
and her legal representatives make no application to 
the Court for being impleaded as such the appeal 
abates. The fact that the legal representatives of the 
appellant are impleaded by the respondents for the 
purposes of having the cross-objections filed by them 
decided will not help the legal representatives in 
saving the appeal. The respondents cannot force the 
appellant to prosecute the appeal and any applica¬ 
tion which the respondents make for bringing the 
legal representatives of the appellant on the record 
can at the most be treated as one for the purpose of 
cross-objections only. AIR 1958 Raj 247 and (1947) 
1 Mad L J 278 and 48 M L J 492 and AIR 1944 Lah 
76 (FB), Disting. I L R (1959) Punj 900 : AIR 1959 
Puni 558 (559, 560) (Pt A) (Pr 7) (DB). 

3. Rule does not apply to execution 

proceedings. 

-O. 22, R. 3—Applicability—Execution—Death of 

decree-holder — Application by legal representativas 
for substitution. See Ibid, O. 22, R. 12. AIR 1955 
Kutch 6 . 

-O. 22, Rr. 3, 4, 8 , 12, S. 146 and O. 21, R. 16— 

Subsiitution of legal representatives of deceased de¬ 
cree-holder in pending execution case O. 22, Rr. 3, 
4 and 8 do not apply—O 21. R. 16 read with S. 148, 
applies — Legal representatives of deceased decree- 
holder can be substituted as rights under decree are 
transferred by operation of law. AIR 1932 Mad 73 
(FB) and A 1 R 1935 Pat 117 and AIR 1921 Pat 180, 
Rel. on. AIR 1965 Pat 85 ( 86 ) (Pr 2) (DB). 

-O. 22, Rr. 3, »2; O. 21, R. 90, Ss. 14 i and 151- 

Proceedings to set aside sale —Appeal—Abatement. 

The proceedings to set aside a sale under O. 21, 
R. 90 are ‘proceedings in execution’ within the mean¬ 
ing of O. 22 . R. 12 , and hence an appeal in a proceed¬ 
ing for setting aside a sale on ihe ground of fraud 
does not abate by death of the only appellant and 
absence of an application for substitution of his legal 
representuti' e within * 0 days under O. 22, R. 3. The 
appeal is still pending and an application for substi¬ 
tution, being really an application to he allowed to 
continue the proceedings, comes under the inherent 
powers of the Court and the Court can allow it in its 
discretion it it is satisfied that the application was 
filed within reasonable time : Case law discussed; 
AIR 1923 Pat 29 and AIR 192L Pat 107, Dissent. 

Even assuming that these proceedings are not 
‘proceedings in execution provisions foi abatement in 
O. 22 do not apply to them as they in terms app’y to 
‘suits’ or are made to apply to ‘appeals’ by R. 11. 
The only positive provision which makes the provi¬ 
sions applicable to any proceedings under the Code 
is S. 141 but, confined as it is to original matters in 
the nature of suits such as proceedings in probate, 
guardianship etc. it is not available to'.apply the pro¬ 
visions as to abatement to a proceeding un der O. 21, 
R. 90. A I R 1950 Pat 290 (291, 292, 293) (Pt A) 
(Prs 7, 10, 12) (DB). 

4. Righi to sue surviving to persons 
other than surviving plain¬ 
tiffs alone. 

-O. 22, JR. 3 —Scope — Tf a case coming under 

O. 2_:, R. 2— There is no scope for application of R. 3 
which contemplates cases o her than those covered 
by R. 2 AIR 1954 Cal 205 (Pt B). 

5. ‘On an application made in that behalf.•* 

• 7 ;D. 22, Rr. 3, 4 — Prr.ce lure — Application for 

bringing legal representatives on record necessary. 
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The procedure under Rr. 3 and 4 requires an ap- 
^lcahon for the making of the legal representatives 
ot the deceased plaintiff or defendant a party to the 
suit, it does not say who is to present the applica¬ 
tion Ordinarily it would be the plaintiff as by the 
abatement of the suit the defendant stands to gain. 
However, an application is necessary to be made for 
the purpose. If no such application is made within 
the time allowed by law, the suit abates so far as the 
deceased plaintiff is concerned or as against the de¬ 
ceased defendant. I he effect of such an abatement 
on the suit of the surviving plaintiffs or the suit 
against the surviving defendants depends on other 
considerations. AIR 1952 S C 8S and 1962 SC (Notes) 
lbD.Rel.on. Union of India v. Ram Charan, 1963 SCD 

933 : 2 , S C J 324 : 1964 - 3 S C R 467 : A I R 

1964 S C 21o (219) (Pt D) (Pr 10). 


O. 22, R. 3 — Application under S. 2"*, U. P. 
T enancy (Amendment) Act — Reference to Board by 
Additional Commissioner — One of opposite paities 
dying—Heirs not substituted within time—Point not 
taken befoie Additional Commissioner or in objection 
hied against his recommendation — Affidavit to effect 
that applicant had no knowledge of party’s death— 
Objection held should be overruled. See Tenancy 
Laws—U. P. Tenancy (Amendment) Act, S. 27, (’52) 

1952 R D (BR) 261. 

O. 22, R. 3—Requirements—Compromise record¬ 
ed—Aggrieved party appealing but dying during ap- 

P ea l 7 ~Cegal representative substituted_Appeal :suc- 

ceeding It is not necessary to apply to biing legal 
representatives on record in suit. See Ibid, S. 107. 
1960 Nag L J (Notes) 26. 


_ O. 22, R. 3— Landholder dying after decision of 
first appeal before Deputy Commissioner—Daughter 
of deceased alone filing appeal before Revenue Tribu¬ 
nal-Application to joint other heirs as appellants — 
Appeal originally filed competent — Application 
granted. See M P. Land Revenue Code (II of 1955), 
S. 41. I960 Nag L J (Notes) 9 (Rev.) 

O* 22, R. 3 Death of sole executor during pen¬ 
dency of application for issue of probate — Person 
interested can intervene and continue proceedings for 
obtaining letters of administration—Aoplication can¬ 
not be made under 0.22, R. 3 but as one seeking 
directions of Court. See Succession Act (1925) 

S. 222 (1). (1963) 2 Mad L J 433: AIR 1963 Mad 456 
(DB). 

® C. 22, R. 3, S. lol — Scope — Failure to cause 
legal representative to be braught on record- Effect 
and remedy— Inherent powers. 

On the death of the appellant an application to be 
brought on record w’as filed by the legal representa¬ 
tive; notices were issued and objection to the appli¬ 
cation was filed by the respondents but the Appellate 
Court, without passing any order on that application, 
heard the appeal on merits and remanded the case 
for fresh disposal. The trial Court finding that there 
was no living plaintiff on record to prosecute the 
suit, dismissed it. Revision against this dismissal was 
also dismissed. Subsequently, the L. R. filed applica¬ 
tion to the lower appellate Court under Ss. 151 and 
152, C. P. Code, with the prayer that order be made 
to bring him on record and the suit be proceeded 
further. The lower appellate Court allowing the 
application directed the trial Court to take suit on 
file and dispose it of as directed by previous remand. 
On revision held. 

(Per Venkataya Ramaiya and Malappa, JJ.; N. Bala- 
krishnaiya, J., Contra): - Under O. 22, R 3, all that 
the person desirous of proceeding with th? case has 
to do is that he should make an application. The 
further acts are left to the Court. Where no order is 
passed by the Court and the applicant also did not 


press the need for a formal order the omission on the 

part of the applicant will not take away his right to 

proceed with the case as there is no duty cast on him 

by the rule to remind the Court of observances of the 
rules. 

In this view, the proceedings in the appeal after 
the death of the original appellant were not regular 
and valid. Since the omission on the part of the 
lower appellate Court placed both parties in a dis¬ 
advantageous position, Ss. 142 and 153 provided the 
cheap a ad speedy remedy and the Court had inherent 
jurisdiction to correct the mistake. But the question 
here was who the real legal representative was and 
the order under S. 151 was passed without giving an 
opportunity to the defendants respondents to show 
that the applicant was not the legal representative of 
the deceased appellant. 

i Court therefore directed the lower appel¬ 

late Court to dispose of the case after hearing both 
parties and to decide the appeal treating the subse¬ 
quent proceedings as of no effect. 

Per N. Balakrishnaiva, J. — S. 151. Civil P. C. can¬ 
not be employed to assume jurisdiction to set aside a 
decree passed in subsequent proceedings when there 
is no appeal against those proceedings. Besides, the 
applicant L. R. having been represented by the coun¬ 
sel in the appeal and also in further proceedings, he 
could not approach the appellate Court which had 
ceased to have any jurisdiction and get the subse¬ 
quent decree set aside by a mere application under 
S. 151. The proceedings were not a nullity, and the 
proper course was to take proceedings against the 
final disposal of the suit bv the trial Court. Abdul 
Wahab v. Ramkrishniah. I L R (1953) Mys 521 : 

AIR 1954 Mys 65 (69, 70) (Prs 25 to 28, 30, 32 to 34) 
(FB). 

O. 22, R. 3 — Suit dismissed for default when 
plaintiff already dead—Order of dismissal a nullity— 
Application by legal representative under O. 22, R. 3 
Duty of Court — Application cannot be rejected for 
default of appearance, See Ibid, O. 9, R. 8. AIR 1963 
Orissa 88. 

-O. 22, R. 3—Duty of Court. 

An application must be made for bringingon record 
those persons who had the right in law to continue 
the suit filed bv the deceased plaintiff, that is who 
represent him for the purpose of prosecuting the suit. 

If their names have been brought to the notice of the 
Court, it becomes the duty of the Court to array them 
as party whether as plaintiffs or defendants. O. 22» 

R. 3 (1) is purposely worded in sufficiently wide 
language Once the Court is made aware of the per¬ 
sons w ho are in the position to prosecute the suit, it 
is left to it to make them a party. 1957 Raj L W 230 : 
ILR (1957) 7 Raj 607 : AIR 1957 Raj 302 (304) 

(Pt B) (Pr 6). 

-O. 22, R. 3 — Court to which case been sent on 

remand has jurisdiction to act under this rule. 

Additional issues were framed by the High Court, 
and tf e record sent down to the trial Court for find¬ 
ings on these issues. W hile the record was in the 
trial Court, and evidence was being recorded on the- 
two new issues, two appellants died. Thereupon, the 
respondent themselves applied to that Court for 
bringing on record the legal representatives of the 
deceased appellants. 

Held, that there was no prohibition in O. 22, R. 3 
against applying to the Court where the record may 
he on account of the peculiar circumstances as were 
obtaining in this case. 

Further, it was not necessary for the appellants to 
apply to the High Court for bringing the heirs of the 
two deceased appellants on the record when the res- 
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pondehts had already made an application to the trial 
Couit within time, and the heirs had been brought on 
the record by that Court. 7 Oudh Cas 17,Rel. on. 
ILR (1956) 6 Raj :417 : 1956 Raj L YV 240 : AIR 
1957 Raj 171 (172) (Pr 5) (DB). 

■ —O. 22, R. 3—Procedure—Evidence — Application 
by sons of deceased plaintiff to be brought on record 
cannot be summarily dismissed on ground that no 
affidavit was filed when it was not asked for—Affida¬ 
vit evidence when allowed. AIR 1955 N U C (Raj) 
1628 (DB). 

6. Limitation for application. 


Held, when the appeal was allowed the relief of 
restoration of the suit was granted not in favour of 
the deceased plaintiff but in favour of the substituted 
plaintiffs. In the very nature of the relief granted, 
any further substitution in the plaint would not only 
be fantastic but would be illegal. The appellate 
Court should have passed a formal orderjthat the suit 
being restored, the cause title of the plaint should be 
amended to bring it in accord with the substitution 
made in the appeal. It was unnecessary that the legal 
representatives should have been again substituted in 

the suit. (1985) 7 O J D 229 : AIR 1966 Orissa 55 (56) 
(Pt B) (Pr 4). 


-O. 22, R. 3—Party to revision dying — Applica¬ 
tion for substituting his heirs made eight months 
after death—Party only pro forma defendant—Appli¬ 
cant having no knowledge of his death—Abatement 
set aside. (’52) 1952 All W R (Rev) 127 : 1952 R D 
(BR) 240. 

—O. 22, Rr. 3 and 11—Limitation— Some legal re¬ 
presentatives minors — If saves or extends time for 
application to bring on record legal representatives. 

The period of limitation prescribed by the Limita¬ 
tion Act for bringing on record the legal representa¬ 
tives of a deceased party to a suit or an appeal is not 
saved or extended by the existence of minors among 
such legal representatives. An application filed beyond 
the time limited, is therefore barred and is incompe¬ 
tent notwithstanding that some of the heirs of the 
deceased are minors. AIR 1952 Bhopal 20 (21) (Pt A) 
(Pr 4). 

-O. 22, R. 3—Application to bring legal represen¬ 
tatives on record must be made within prescribed 
time—Application made by one heir—Other heirs can 
be brought on record later on. See Limitation Act 
(1908), S. 22 (2). AIR 1950 Kutch 83. 

- O. 22, R. 3 — Companies Act (1913), S. 235 — 

Nature of proceedings under — Procedure to be fol¬ 
lowed — Death of petitioner—O. 22, R. 3, C. P. Code 
will apply—Art. 176, Limitation Act also will apply 
—Repeal of sub-s (3) of S. 235 by Amending Act of 
1936—Effect. See Companies Act (1913), S. 235. AIR 
1963 Madh Pra 120. 

7. “Shall cause the legal representative of 
the deceased plaintiff to be made a 

party/* 

-O. 22, R. 3 — Suit by tenant who had obtained a 

declaration of his tenancy rights under S. 6 of U. P. 
Agricultural Tenants (Acquisition of Privileges) Act 
of 1949 Death of plaintiff pending suit—Application 
for substitution by heir on the basis of will bequeath¬ 
ing his rights to the petitioner — U. P. Act X of 1949 
amended by addition of cl. (c) to S. 7 — Given retros¬ 
pective operation by S. 340 of the U. P. Zamindari 
Abolition and Land Reforms Act — Devisee acquires 
rights under the will and entitled to be impleaded as 
legal representatives. See Tenancy Laws—U. P. Ten¬ 
ancy Act (17 of 1939), S. 180. 1962 All L J 596. 

-O. 22, Rr. 3, 11—Suit dismissed—Appeal — Dur¬ 
ing pendency of appeal sole plaintiff dying — Legal 
representatives substituted iu appeal — Appeal al¬ 
lowed—Further substitution of legal representative 
in suit not necessary. 

A suit filed by the sole plaintiff was dismissed for 
default. An application filed to set aside the order of 
dismissal was also dismissed. An appeal was filed 
against the order of dismissal. The only relief sou ght 
in the Appeal was for restoration of the suit. The sole 
plaintiff died during the pendency of the appeal and 
legal representatives were substituted. The appeal was 
allowed. 


-O. 22, Rr. 3, 4 — Substitution of party at one 

stage- Party is introduced for all subsequent stages 
of litigation—Fresh application not necessary. 

Once a plaintiff or defendant is introduced, or, in 
other words, once a pa»ty is brought upon the record 
at any stage, even in an appeal from an interlocutory 
order, the party is introduced and is on the record 
for all stages. ATR 1925 Pat 145 (1), Rel. on. 

Thus, where the heirs of (he deceased respondent 
were brought on the record of the case in the second 
appeal they must be treated to be parties for ail the 
stages of the suit. No application by any party for 
removing the name of deceased respondent from the 
category of respondents in the lower appellate Court, 
or for substituting the names of his heirs in his place! 
is necersary. 1965 B L J R 526. 

-^O. 22, R. 3, O. 41, Rr. 23 and 25 — Death of 

plaintiffs pending second appeal—Fact not known— 
Remand of case—Application for substitution—Juris¬ 
diction of lower appellate Court. 

Where, pending the second appeal, death occurred 
of both the plaintiffs but the fact not being known to 
the counsel is not brought to the notice of the High 
Court and subsequently on remand of the case to the 
lower appellate Court an application for substitution 
of names is made, the lower appellate Court has no 
jurisdiction to pass an order for substitution. The 
proper procedure is that the lower appellate Court 
should report the matter to the High Court for such 
action as may be deemed necessary in the event. AIR 
1923 Cal 070 and S. A. No. 833 of 1947, dated 20th 
April 1951, (Pat). Relied on. 1958 B L J R 156 : AIR 
195S Pat 278 (279) (Pr 2). 

-0.22,Rr. 3and 10—Power of Court—Substitution 

of person in place of deceased party without notice 
to opposite party is not ju stified. '1953 B L I 451 • 
AIR 1954 Pat 61 (62) (Pt B) (Pr 7). 

-O. 22, R. 3—Houses and Rents—Delhi and Aimer 

Rent Control Act (38 of 1952), Ss. 13 and 34—T. P. 
Act (1882), S. 105—Statutory tenancy is not heritable 
—Eje/tment decree against contractual tenant—Appli¬ 
cation under S. 15 to be put into possession—Death of 
tenant—His legal representative cannot be substituted 
—Order of substitution would not be order under 
Act within meaning of S. 34. See Houses alul Rents— 
Delhi and Ajmer Rent Control Act (38 of 1959) q io 
62 Punj L R 451. h * * 

8. Legal representative. 

Who is. 

-O. 22, R. 3—“Legal representative” — Who is_ 

Suit by Hindu reversioner during life time of limited 

owner — Plaintiff dying during pendency of suit_ 

Right to sue survives not to his heirs but to the next 
reversioner—He should be substituted as legal repre¬ 
sentative of original plaintiff. AIR 1955 N ij r 
(Madh B) 3070. 

-O. 22, R. 3 and S. 2 (11)—Legal representative— 

Meaning of — Death of plaintiff pendente lite — 



158 


CIVIL PROCEDURE CODE (ISOS), O. 22, R. 3. Note 8 


Abatement — Bona fide application within time for 
substitution of some of the heirs only — Suit does 
not abate tor non-substitution of other heirs. 

The words “legal representative” as occurring in 
O. 22 R. 3 do not mean.all the legal representatives 
and that it is not necessary that an application for 
bringing all the legal representatives on record should 
be made A legatee of a part of an estate also answers 
to the definition of “legal representative” as given in 
S. 2 (11) : AIR 1962 S C 232, Foil. 

Therefore no question of abatement will arise if one 
of the several representatives of a decease! represent¬ 
ing only a part of his estate is brought on the record 
by filing an application as required by O 22, R. 3 (1) 
within the time allowed by law The application so 
filed has, however, to be a bona fide application, free 
from any deliberate suppression of material facts : 
AIR 1904 Pat 116 and AIR 1955 S C 1049, Foil , AIR 
1938 P C *i7 and (S) AIR 1955 S C 408 and AIR 1901 
SC 990 and AIR 1963 SC 1685, Disting. AIR 1965 
Fat 300 (302) (Pt C) (Pr 7). 

-O. 22, R. 3, S 115—Pre-emption suit —Heir of 

deceased plaintiff, if can continue it. 

The heir of a deceased plaintiff in a pre-emption 
suit can continue the suit, if, at the date of the sale, 
he had an independent right to pre-empt. Where 
the sons of the deceased pre-emptor in such a case 
had such a right, the order of the trial Court in 
impleading them as legal representatives ot thedeceas- 
ed plaintiff must be upheld in revision. Case law disc. 
1965 Car L J 796 : 67 Pun L R 1158. 

-O. 22, R. 3—Legal representative—Who is—Mere 

right of possession of assets of deceased sufficient — 
Actual possession not necessary—Manager of Joint 
family not representing deceased brother’s married 
daughters — Failure to bring married daughters on 
record within time—Breach of O 22, R. 3 — 0. 41, 

R. 4 not applicable—Appeal abating in its entirety — 
Benefit of S. 5, Limitation Act not available. See Ibid. 

S. 2 (11). 1961 Raj L W 132. 

—O. 22, R. 3 — “Legal representative”— Mean¬ 
ing of. 

The spirit of O. 22, of the C. P. Code may be taken 
to determine the rights and liabilities of the parties 
finally and conclusively, if it is pos ible to do so, in 
cases in which any one of the parties dies. A case 
should not be left undecided It is not meant to be 
left at an intermediate stage if it is possible to have it 
finally determined. In case of the death of a plaintiff 
when the Court comes to know of the death and of 
the persons who are competent to represent the deceas¬ 
ed plaintiff after his death, it is competent for the 
Court, to take suitable action. Viewed in this light, 
words ‘legal representative' must be construed as 
including those persons who are in a position to carry 
on further proceedings in the suit. 1957 Raj L VV 
230 : ILR (1957) 7 Raj 607 : AIR 1957 Raj 302 (303, 
304) (Pt A) (Pr 5). 

-O. 22, R. 3 — Legal representative — Who is — 

Scope of enquiry. See Ibid, S. 2 (1). AIR 1957 Raj 
283. 

-O. 22, R. 3— Right of senior anandravan of colla¬ 
teral thavazhi to demand outright partition of tarwad 
— On his death right goes to next senior anandravan 
—His widow ana children do not succeed to the 
right and cannot continue suit. See Travancore Nayar 
Act (2 of 1.100), S. 37, AIR 1952 Trav-Co 402 (DB). 

Person who in law represents estate of deceased 

person. 

-O. 22, Rr. 3, 10—Transferee from legal represen¬ 
tative of deceased party cannot come under O. 22, R. 3 
or R. 10. AIR 1950 Cal 376 (377) (PtC) (Pr 5)(DB). 


• “—O. 22, R. 3 -Scope—Assignee of legal represen¬ 
tative of deceased appellant can apply for substitu¬ 
tion, when the legal representative was not on record. 

1^(FB) * S * 146# ILR * 1953 ^ Hyd 703: AIR 1954 Hyd% 

-O. 22, R. 3 — ‘Legal representative' — Successor 

Matatnipathi. See Ibid, S. 2 (II). (1958) 1 Mad L l 
230. * 


-O. 22, R. 3—Scope—Universal legatees under 

will by Hindu widow holding life estate—Right to be 
brought on record as legal representatives — Dispute 
as to extent of interest passed by her and maintain¬ 
ability of suit — Relevancy—Hindu Succession Act 
(1950), S. 14 — Applicability. See Ibid. S. 2(11). 
72 Mad L J 804. 


— O. 22, R. 3—‘Legal representative” — Legatee is 
not legal representative of testator — Objection under 
O. 21, R. 58 of legatee allowed—No appeal lies. See 
Ibid S. 47. AIR 1955 NUC (Mad) 1822 (DB). 

-O. 22, R. 3 — Suit for dissolution of partnership 

and accounts—Transfer pending appeal, of interest 
in partnership — Transfer whether of mere right to 
sue — Transferee whether legal representative — 
T. P. Act (1882), S. 6 (e). 

Where, pending an appeal by the plaintiff in a suit 
for dissolution of partnership (which consisted of a 
rice mill) and accounts, the appellant transferred by 
a will her share in the mill with all its assets and 
liabilities and entitled the transferee to continue the 
appeal in case the appellant died before the disposal 
ot the appeal and enjoy all the profits arising there¬ 
from, what is transferred is not a mere right to sue 
but a tangible interest in the partnership and a trans- 
ferableright to sue, and on that basis the transferee is 
entitled to be brought on record as a valid assignee 
from the deceased appellant. 

The interest transferred by the will was not only in 
existence but also quite tang'ble notwithstanding the 
fact that the suit ot the plaintiff had been dismissed 
at the time of the transfer. 1950-1 Mad L J 309 s 
1950 Mad W N 248 ; AIR 1950 Mad 824 (827) (Pt B) 
(Prs 8,9). 

-O. 22, R. 3—Universal legatee under will of 

deceased plaintiff in his legal representative. See Ibid, 

S. 2 (II). AIR 1950 Mad 482 


-O. 22, R. 3 — Applicability — Hindu widow— 

Certificate—Necessity (Succession Act (1925), S. 214) 
—(Hindu Women’s Rights to Property Act (1937), 
S. 3). 


A widow does not get the property of her husband 
her by inheritance or by survivorship. It is a pecu- 
r right which has been conferred on her by a 
ecial statute that is the Hindu Women's Rights to 
operty Act. S. 214 of the Succession Act deals with 
ses of succession. This, however, is not a case of 
ccession. but involves the question of right which 
e has got by virtue of the special statute. Accord- 
dy no succession certificate is necessary. The widow- 
mid be substituted in place of deceased plaintiff 
d there would be no necessity father to file a 
ccession certificate. ILR (1958) Cut 477. 

—O. 22, R. 3 — Legal representative of deceased 
!—Mother who has remarried-Right of. 

Where in a suit by the minor son to set aside the 
enation made by his mother who had remarried 
er the death of her husband and the father ot the 
aintiff, the mother was made one of the defendants 
t during the pendency of litigation the plamtiti 
3 s the mother who is on record can he substitute 
legal representative of the plaintiff though re- 
trried. In such a case the question whether the 

ter of the plaintiff who is not on record should or 

cmld not be substituted, does not arise. ILR 37 I al 
• UR 1939 Pat 273 (230) (Pt A) (Pr 5) (DB). 
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- 22, Rr. 3 and 10 — “Legal representative’* — 
Donee from heir of deceased plaintiff - Substitution 
of heir not on record—Power of Court—S. 151. 

An assignee (donee) from the heir of a deceased 
plaintiff, who was himself not brought on the 
record, cannot be substituted in place of deceased 
plaintiff either under R 3 of O. 22 or R. 10 of that 
Order or S. 140. AIR 1930 Pat 123, Foil.; AIR 1950 
Cal 370, Not foil. . 

But the application for substitution of the donee 
can be dealt with under S. 151 and he can be substi¬ 
tuted under inherent powers. 1953 B L J R 451 : 
AER 1954 Pat 61 (61, 62) (Pt A) (Prs 4, 6 ). 

:-O. 22, R. 3—Scope — Death of plaintiff — Trans¬ 

feree and heir both applying for being substituted — 
Former is to be preferred. See Ibid, O. 22. R. 10. 
AIR 1957 Trav-Co 212. 

•—O. 22, R. 3—S. 2 (11), O. 22, Rr. 2, 10 — Trans¬ 
fer ‘inter vivos’ — Transferee is not legal representa¬ 
tive of transferor—Transfer pendente lite — Death of 
transferor after decree—Execution—Right of decree- 
holder to prosecute proceedings without transferee — 
(T. P. Act (1882). S. 52). See Ibid, S. 2 (11). A I R 
1956 Trav-Co 147 (FB). 

Intermeddler. 

O. 22, R. 3 — Intermeddler, who is. See Ibid, 

S. 2 ( 11 ). AIR 1952 Madh B 153. 

O? 22, Rr. 3 and 5 and S. 2 (11) — Legal repre¬ 
sentative — Intermeddler in wrongful possession not 
legal representative for substitution as plaintiff - 
He may be legal representative to continue suit 
against deceased person. 

The term ‘legal representative’ means not only a 
person, who in law represents the estate of a deceas¬ 
ed person, but also includes any person who inter¬ 
meddles with the estate of the deceased, although 
such intermeddier may not in law represent tne 
estate of a deceased person. Although a person in 
unlawful possession of the estate of a deceased can 
be proceeded against as a defendant, he does not get 
a right to continue the suit as a plaintiff by virtue of 
such unlawful possession : A I'R 1949 Nag 171, Rel. 
on. Different considerations have to be applied to 
the case of an intermeddier who claims to continue 
the suit on behalf of the deceased and an inter¬ 
meddier against whom a party wants to proceed in 
place of the deceased defendant. An intermeddier 
would have the liabilities and obligations, and not 
the right to continue the suit. Therefore, even if the 
intermeddier can be considered to be a legal repre¬ 
sentative for the purpose of continuing a suit against 
him as representing the estate of the deceased, he 
cannot be said to have been armed with a right to 
continue a suit on behalf or the estate in place of the 
deceased merely on the strength of his unlawful 
trespass. He has to establish his right of suit inde¬ 
pendently of such unlawful possession. If he is 
unable to do it, he cannot be substituted as a legal 
representative. A I R 1920 Cal 825 and AIR 1939 
Lah 321 and AIR 1938 Nag 298 and A I R J949 Nag 
171 and A I R 1951 Nag 145, Rel. on. 1965 Jab L J 
113 : 1965 M P L J 452 : AIR 1965 Madh Pra 72 (73, 
74, 75) (Pt B) (Prs 4, 9, 13). 

-O. 22, R. 3 — Intermeddier — Legatee, if inter- 
meddler. See Ibid, S. 2 (11). A I R 1950 Mad 541 

(DB). 

--O. 22, R. 3—Son as inter-meddler — If legal re¬ 
presentative. 

Where the relationship between the deceased and 
the inter-meddler is that of father and son, there 
having been a partition during the life time of the 
father, he could not have been substituted as an heir, 
but if he is intermeddling with the estate oi the 
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deceased, being possessed of all his assets including 
his account-books, he can rightly be held to be an 
executor de son tort, and he comes charly wifhin 

(1958f Cut*477.°^ S ' 2 (11) ° f the G P ’ Code ' 1 L K 

r 0-22, R. 3 — Suit byson challenging alienation 
b y father, under Punjab Customary Law — Death of 
plaintiff during pendency of defendant’s second 
aPPeai in High Court without leaving any heir — 
\ n Possession of property joined as inter¬ 
meddier by defendant appellant Mother held, had 
no locus standi to prefer Letters Patent appeal 
against decree allowing second appeal. See ibid, 
S. 2 (11). AIR 1962 Puni 457 (DB). 

Representative suits. 

-—O. 22, R. 3 — Landlord filing suit for eviction 
alter obtaining permission under U. P. (Temporary) 
Control of Rent and Eviction Act on persona) 
ground-Death of landlord pending suit — His heirs 
can continue suit and obtain decree. See Houses and 
Kents U. P. (Temporary) Control of Rent ai d Evic¬ 
tion Act (II of 1947), S. 3. 1LR (1964) 2 All 948. 

“ O-22, R. 3 — Widow becomes legal representa- 
tive ot her deceased husband for continuing suit 
brought by her deceased husband for partition of 
joint family property. See Hindu Women’s Right to 
Property Act (1937), S. 3 (1). A I R 1952 Bom 127 

(Db). 


• 22 ’, R ‘ 3 (Death of one of appellants leaving 

widow and sons — His interest vests in his widow 
under Hindu Womens Rights to Property Act and 
she is necessary party to appeal — Sons do not repre¬ 
sent her m erest - Widow not applying for substitu¬ 
tion — Duty of surviving appellants to bring her od 
record as respondent. See Ibid, O. 41 R 4 ATP 
1961 Madh Pra 147. 1 H 

O. 22, R. 3, S. 2 (II), O. 1 , R. 10 — Suit by be- 
namidar not in representative capacity — Real owne- 
cannot be brought on record as his legal reDresenta- 

MadTe. Sd6ath - SeeIbid ,S-2(ll). AI P R1961 


tativ?'suft R ‘ 3 ~“ Legal representative”- Represen. 

In order to entitle a person to bring himself on 
record as the legal representative or as co-plaintiff to 
cont.nue the suit what he has primarily to establish 
it* lat , tb ? right to sue has survived to him. even 
though he may not be strictly the legal representa¬ 
tive in the sense that he represents the estate of the 
deceased person. 11165 

A suit for possession was based on a will under 
wh.ch the widow of the testator claimed certafn 

hlr’l f r™® W \ d °r? W u S en 1 titled to possession during 
her lifetime, and after her death the testator’s sister’l 

son was entitled to possession—Pending the suit the 

widow died and the sister’s son who was entitled to 
the vested remainder, applied under O. 22 R. 3 

L. P. G., to bring himself on record as the leg'll rp’ 
presentative of the deceased widow. Sal 

Held, that the suit by the widow was instituted in 
a representative character that the right to suphiS 
survived to the remainderman and that therefore 

n a n 6 Mo -01 * 0 ° b r e brou « ht on record under O 2 ® 
1953 Mad 869 (871) (Pr 7). N 543 ! AI « 


members of Ihe'jotaH.mSj'.Sf M repra'S' 

SIS Stitts- dig 
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the joint family on the record of the case. I L R 18 
; 1 L R 27 Pat 43, Rel. on. ILR 26 Pat 249 : 

(Pr 3HDB R 65 1 AIR 1953 Pat 324 (324 ’ 325) (Pt A> 

O. 22, Rr. 3, 4 — “Legal representative 1 ’ — Joint 
Hindu family — Widow of co-parcener — (Hindu 
Women’s Rights to Property Act (1937), S. 3). 

A Hindu widow is a legal representative of the 
deceased co-parcener within the meaning of S. 2 (11) 
read with O. 22, R. 4. F. A. No. 124 of 1920, D/- 29- 
1-1952 (Pat) and AIR 1945 Pat 110, Rel. on. 1953 B L 
J R 65 j AIR 1953 Pat 324 (325) (Pt B) (Pr 4) (DB). 

O. 22, Rr. 3, 10 — Representative suit by trustees 
Death of some of the trustees during pendency of 
suit _Newly appointed trustees aie not representa¬ 
tives of deceased trustees within O. 22, R. 8 — New 
trustees can be added as parties under O. 22, R. 10 
notwithstanding question of limitation. A I R 1920 

Mad 540, Rel. on. ILR (1960) 1 Punj 885: AIR 1960 
Pun) 352 (383) (Pt A) (Pr 5) (DB). 

9. Two or more legal representatives. 


O. 22, R. 3 Some of the legal representatives im¬ 
pleaded—Suit will not abate if those impleaded suffi- 
represent the estate. AIR 1928 Mad 1199; AIR 

oQ-°rr A n 32 0 4; AIR 1945 0udh 190 and AIR 1954 Raf 
28/, Foil. 1964 M P L J (Notes) 59. 1 

7 22, ,R. 3 — One of the legal representatives 

brought on record within time - Suit cannot abate— 
Utbers can be brought on record even beyond time. 

n AIR . 19 . 27 Mad 1071; I L R 1939 Lah 
4 lndu claiming immovable property under 

?Ayl ^ M. P —Taking out of probate not necessary. 

1 9 45 N ag L J 289; 1950 Nag L / 183, Foil. 1962 M P 
L J (Notes) 171. 


— O. 22, R. 3—Death of appellant during pendency 
of appeal—Application by two heirs for substitution 
Existence of third heir — No application for his 
substitution within 90 days of the application by res¬ 
pondents that there w r as third heir of deceased ap¬ 
pellant — Appeal held abated in respect of the heir 
not brought on record. A I R 1925 Pat 551, Distimr. 
AIR 1963 Pat 375 (378) (Pt B) (Pr 10) (DB). 


O. 22, Rr. 3, 4 and 11—Death of party—All legal 
representatives must be impleaded except in excep¬ 
tional circumstances — Failure to implead some of 
them—Suit or appeal abates. 

Unless the circumstances be exceptional, it is neces¬ 
sary to implead all the legal representatives of the 
deceased party and the omission or failure to implead 
some of them would result in the abatement of the 
suit or the appeal as the case may be. The exceptional 
circumstances may be where either under the law or 
an order of the Court some of the heirs are entitled to 
represent the entire body of legal representatives or 
the estate or where the opposite party fails to object 
to the heirs sought to be impleaded on the ground 
that they are not the entire body of heirs and legal 
representatives. In the latter circumstances the oppo¬ 
site party would be estopped from raising the ques¬ 
tion after the order impleading heirs and legal repre¬ 
sentatives has been passed by the Court. I L R 16 All 
211 and ILR 30 All 117, Foil.; AIR 1942 All 324 and 
AIR 1945 Oudh 196, Disting. AIR 1963 All 391 (392) 
(Pr 7). 


O. 22, R. 3—Two or more legal representatives 
—Substitution of some only — Effect — Subsequent 
addition permissible—(Hindu Succession Act (1956), 
S. 15 (1) (b)). 

Incase of representatives unknown and‘unwilling 
to join in the application under 0. 22, R. 3, Civil 
P. C., a bona fide application by all the representa¬ 
tives, known or willing may be sufficient compliance 
with the law, but when there is a known representa¬ 
tive whose unwillingness has not been proved, omis¬ 
sion to have him substituted is fatal. 

Upon the death of M who was defendant 1 and the 
sole.appellant, some of the remaining defendants ap¬ 
plied for transposition, stating that they were the 
only heirs of M’s husband and consequently, the legal 
representatives of M. They deliberately suppressed the 
existence of one G who was the sister of M’s husband, 
and it was only after the enquiry made by the Court 
that they subsequently admitted G’s existence and 
applied for her substitution which was by that time 
beyond the statutory period. It was not established 
nor alleged that G was not willing to be added. 


-O. 22, Rr. 3 and 4(1) — Two or more legal re¬ 
presentatives—Some only substituted—Effect. 

In the case of substitution of two or more heirs of 
a deceased plaintiff under O. 22, R. 3 or of a deceased 
defendant under O. 22, R. 4, if the person making the 
application bona fide believes after reasonable and 
diligent enquiry that the heirs sought to be substi¬ 
tuted are the only heirs of theideceased plaintiff or 
deceased defendant, that application is a valid ap¬ 
plication for substitution both under O. 22, R. 3 and 
O. 22, IU 4. AIR 1929 Cal 26; AIR 1933 Cal 498, Foil. 
AIR 1945 Nag 53, Rel. on. A I R 1920 Cal 264; A I R 
1926 Cal 335; 32 Cal W N 229, Disting. It is the duty 
of the substituted defendants to disclose to the Court 
that the heirs who have been substituted by the plain¬ 
tiff are not all the heirs left by the deceased defen¬ 
dant. AIR 1929 PC 58 : 56 Mad L J 304, Rel. on. 
65 Cal W N 540. 


Held, (i) that the non-substitution of G being mala 
fide the principle of AIR 1948 Pat 288 and AIR 1925 
Pat 551 could not apply and the appeal abated in its 
entirety; 

(ii) that G not being a party to the suit the applica¬ 
tion of the defendants under O. 22, R. 2, Civil P. C., 
could not be considered as an application for substi¬ 
tution within the meaning of O. 22, R. 3; 

(iii) that under S. 15 (l)(b) of the Hindu Succession 
Act of 1956, on the death of M intestate, the property 
would devolve upon the heirs of her husband ana 
under S. 8 of that Act G would inherit equally as the 
heirs of M’s husband. In such a case if one of the 
legal representatives of the deceased was not brought 
on the record the appeal w'ould abate as against the 
non-substituted heir of the deceased G. AIR 1948 Pat 
288 and AIR 1925 Pat 551, Not applied. AIR 1959 Pat 
446 (448, 449) (Pt A) (Prs 17, 14, IS, 10). 


-0.22, R. 3—Application for substitution in pend¬ 
ing proceeding, by ten heirs of deceased out of eleven 
stating that as the eleventh heir M is unwilling to join 
in application he may be brought on record as oppo¬ 
site party and petitioners may be permitted to carry 
on proceedings — No counter affidavit to show that 
the statement in affidavit, that M is unwilling to join 
petitioners or to sign vakalatnama in that behalf, is 
not correct — Held, affidavit on behalf of petitioners 
was sufficient proof of that fact and the right course 
was followed by the petitioners. ILR (1956) 2 Cal 
646 : 59 Cal W N 684. 


10. Decree against wrong representative. 

-O. 22, R. 3—Scope — Decree against wrong legal 

representative — Effect. See Ibid, S. 52. AIR 1955 
NUC (Pat) 231 (DB). 

11. Joint Hindu family and legal 

representatives. 

•-0.22, R.3— Minor— Coparcener—Suit on behalf 

of — Court can decree partition only if it is in. the 
interest of minor — Death of minor pending suit— 
There is no abatement and legal representative can 











CIVIL PROCEDURE CODE (1908), O. 22, R. 3. Note 11 



<x>ntinue suit. See Hindu Law — Joint Family. AIR 
1963 S C 1601. y 


Appeal will abate-See Ibid, O. 21, R. 63. A I R 1962 
Madh Pra 305. 


• —"O. 22, R. 3 — Appellants members of joint 
Hindu family—Some of them dying-Heirs not im¬ 
pleaded Right to appeal by the surviving appel¬ 
lants alone on behalf of other appellants—If appeal 
abates. 


The surviving appellants have a right to appeal 
trom the decree in the suit for accounting on behalf 
of the other appellants; as members of a joint Hindu 
-family they represent their interest also. The appeal 
has not abated by not impleading the heirs of the 
deceased appellants. Nageshwar Upadhya v. Chandra 
Charuman Tewari. 1952 All L J 2S4 : 1952 All W R 
(HC) 367 : 1952 R D (HC) 149 : I L R (1952) 2 All 
305 : AIR 1952 All 698 (699) (Pt A) (Pr 5) (FB). 


—“O. 22, R. 3—Applicability—Suit by karta of Mita¬ 
kshara joint family as sole plaintiff—Subsequent parti¬ 
tion—Death of karta Abatement — Application for 
substitution of kartas oE disrupted branches of family 
—Maintainability. MR 1953 Cal 294, Overruled. See 
Ibid, S. 2 (11). AIR 1959 Cal 368 (DB). 


-O. 22 R. 3-Scope-Hindu joint family—Appeal 
by ~Effect of death — Manager on record — Appeal 
does not abate even though infant is not brought on 
record. AIR 1955 N U C (Cal) 822 (DB). 


()• 22, R. 3 Death of karta — Application by 
next karta —Limitation Act (1908), Art. 181. 

The karla has neither any share in the income nor 
in the joint family property, ft is the family, the 
-corporate body, which is the owner of the property 
and if one member dies.it is still the family that 
remains the o,vner. Therefore in a suit to recover 
joint family property, the karta suing as such 
conducts the suit on behalf of the family. His 
name is used for the family, The death 'of the 
karta does not make any difference to the suit at all. 
i he family is there and the next karta springs up and 
die family is described as suing by so and so (the next 
karta). An application for setting aside abatement 
(if any) of the suit and substitution of the petitioner 
the next karta, in place of the deceased karta who 
filed the suit for self and as the karta of a Mitakshara 
joint family is an application to continue the suit and 
the suit does not abate. It was assumed that article 
181 applies to such an application and if the applica¬ 
tion has been made within three years from the death 
ol deceased karta it is within time. C>ase law discussed 
SS Cal L J 271 : 56 Cal W N 812 i AIR 1953 Cal' 
294 (296, 297) (Prs 24, 28, 31). 

"Overruled in A I R 1959 Cal 308 (DB).] 

r® —O. 22, R. 3-One of co-parceners dying pend¬ 
ing appeal without leaving son or grandson — Re¬ 
maining co-parceners can sufficiently represent the 
deceased and widow need not be brought on record. 

If one of the co-parceners dies pending appeal the re¬ 
maining co-parceners will and dosufEciently represent 

• the interests of the deceased in case of his death with¬ 
out leaving any son or grandson. Thus, the question 
of bringing the widow of the deceised on record for 

. purposes of appeal is out of consideration. Ramdayal 
v. Shankarlal, ILR (1952) Hyd 196 : A I R 1952 Ilyd 

• SO (83) (Pt B) (Pr 6) (FB). 

-O. 22, R. 3— Scope — Suit by two brothers on 

behalf on joint Hindu family firm — One of them 
dying — Ilis legal representatives not brought on 
. record —Suit whether can continue— See Ibid, O. 22 , 
Ik 2. A I R 1955 NUC (Madh B) 3396. 

- : 0. 22, Rr. 3,1, 11; O. 21, R. 63 — Claim suit 

against karta of joint Hindu family firm — Suit 
dismissed—Appeal —Death of karta during pendency 
, of appeal — Legal representatives not substituted —■ 

[Vol. 3] Fn.D. 11. 


O* 22, R. 3 Manager of joint Hindu family 
already on record — Other coparceners need not be 
brought on record -- Coparceners impleaded indivi¬ 
dually. All have to be brought on record and one can¬ 
not represent all. I L R (1954) Nag 744, Foil • 1959 
M P L J 1096, Dist. 1962 M P L J (Notes) 26. 


J3r. 3, 10 and 11 Scope — Suit against 
Karta of joint family—Death of karta pending appeal 

by himi — No application for substitution — Abate¬ 
ment of appeal, 

A suit by or against a joint Hindu Mitakshara 
family may be conducted or defended as the case mav 
be by the karta alone in a representative capacity or 
by all the members of the family being impleaded If 
the karta alone is on the record, in the event of ‘his 
death substitution has get to he made within the time 
limited by law either of the succeeding karta in his 
representative capacity or of all the surviving members 
of the family But in each case the application has to 
--I 6 substitution which has got to be made 
within JO days of the date of death. Otherwise the 
suit or the appeal as the case may be will abate 

O. 22 R. 3, C. P. Code, and not O. 22, R. 10 which ?s 
a residuary rule, applies to the case. 1952 r i 

: ILR (1953) .Nag 218 : AIR 1952 i\ag 390 (392 
393) (Prs 14, 17) (DB). h (J9 “’ 


; 22 . l-egal representative”—Joint family 

legal representative—See Ibid, O, 22. R 4 ATP i<>=;~ 
Pat 240 (DB). ‘ UM 1J5:> 

-—O. 22, R. 3—Scope — Plea by legal representative 
wh.ch would not be open to deceased - Appeal by 
Hindu widow from decree for specific performance 
of contract of sale by her - Death of appellant 2 
Reversioner impleaded as legal representative - Plea 
of want of legal necessity for alienation—If open and 
competent —Question, if can lie gone into — Right of 
legal representative to raise plea not open to deceased 
party—See Ibid, S. 2(11). AIR 1952 Pat 380. 


O. 22. R. 3—Partition suit —Abatement —Death 
of co-sharer —Heirs not brought on record — Ques¬ 
tion of total abatement does not arise. 


A A V J 


, , o , 1 1 Wi. )U1UL 141IJ1JV pro- 

pertv can oe nled by any co-sharer and the decree in 
such a suit merely declares the rights of several 
parties interested in the property. In this view of the 
matter every person interested in the property is 

considered to be a plaintiff even if not so arrayed. A 
suit for partition 6led in a representative capacity bv 
the karta continues to retain its original character 
throughout and therefore such a suit cannot be said 
to abate in toto merely because the heirs or legal 
representatives of one of the co-sharers, who died 
pending the suit, are not brought on record as nhin 
tiffts. Ain 1961 Madh Pra 147, Distinguished A R 
19o3 Nag 12 and A I R 1951 Nag 43 4, Not Applied 
C5 Punj L R 918 : AIR 1903 Punj 514 (515) (p{ A) 

(1 r 8;. 


-O. 22, R. 3—‘‘Legal Representative”—If includes 

co-parceners in Hindu joint family— See Ibid S 9nn 

and O. 22. R. 3. AIR 1952 Punj 167 (DB) (U) 

-O. 22, B. 3— Scope —Joint Hindu family —I ern! 

representatives-Suit by plaintiff not as co-ownei but 

as owner, for ejectment on ground of bona fide 

requirements—Shop required for business in which 

his sons and other members were interested thoueh at 

Jaw plaintifi alone was owner of business — Dcci-pa 

lor ejectment — Death of plaintiff — Heirs impleaded 

—Decree held did .not become incapable of execution 

—Requirement of plaintiff included requirement of 

heirs — Heirs could take advantage cf decree A I it 
1955 NUC (Sau) 971. utcree. A I R 
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12. Representative on record in another capacity. 

-O. 22, Rr. 3 and 11— Death of appellant — Son 

already on record —Failure to substitute other heirs 
—Appeal if abates in its entirety. 

As against a decree passed against father and son as 
co-defendants they preferred an appeal. The father 
died during the pendency of the appeal and his heirs 
were not substituted. Rut the son continued the 
appeal and it was decreed. 

Held, that there was no abatement of the appeal in 
its entirety since there was a proper person to continue 
the appeal. The defect if any because of the failure 
to substitute the heirs was only a technical defect and 
it did not go to the root of the suit or the appeal. 
ILR (1956) 3 Assam 133. 

-O. 22, R 3 — Applicability — Representatives of 

deceased party already on record — Application for 
substitution—Necessity —See Ibid, O. 22, R. 2. A I R 
1955 N U C(Madh B) 4321. 

-O. 22, Rr. 3, 9, O. 1, R. 10—Abatement of suit — 

Death of plaintiff—Ileirs to be substituted already on 
the record—Application for substitution within pres¬ 
cribed time is not necessary—Suit, therefore, does not 
abate for want of substitution within time. AIR 1964 
Pat 116, Followed. AIR 1964 Pat 13S (439) (Ft A) 
(Pr 3). 

-O. 22, Rr. 3, 2, 4 — Applicability — Abatement 

of:appeal against some respondents whether operates 
as abatement of whole appeal — Test is possibility of 
contradictory decisions — Death of respondent — 
Legal representatives already parties to appeal — R. 2 
applies-See Ibid, O. 22, R. 2. A I R 1962 Pat 160. 

• —:0. 22, R.3— Applicability —All representatives 
of deceased party on record — Fresh application not 
necessary—See Ibid O. 22, R. 2. AIR 1959 Pat 254 
(FB). 

13. Determination of question as to who is 

legal representative. 

-O. 22, Rr. 3 and 5 — Proceedings for ascertain¬ 
ment of future profits — Determination of legal repre¬ 
sentatives of judgment-debtor— Jurisdiction of trial 

Court-See Ibid, O. 20. R. 12. (1957) 2 An W R 152. 

-0.22, R. 3— Res judicata —Question as to who is 

legal representative must be determined before pro¬ 
ceeding with suit — Final decision between parties to 
proceedidgs is conclusive between them so far as 
those proceedings are concerned — Order passed after 
notice to parties and hearing them —Question cannot 
be re-agitated at any subsequent stage of suit. 1952 
Ker L T 702 : ILR (1952) Trav.Co 777 : AIR 1953 
Trav Co 158 (158, 159) (Pr 2). 

% 

14. Abatement of suit so far as deceased 

plaintiff is concerned. 

-O. 22, R. 3 and S. 152 — Death of plaintiff pend¬ 
ing suit—Application for substitution made — Orders 
thereon not passed — Suit compromised and decree 
passed — Decree stood in name of deceased—Decree 
is nullity— Subsequent amendment cannot validate it 
—Suit must be treated as pending.-AIR 1S58'. Cal 691; 
1904 All W N 44, Rel. on. ILR (1961) 2 All 663 ; 
AIR 1962 All 541 (542) (Pr 10). 

— O. 22, R. 3, O. 34, R. 3 — Duty of Court—Preli¬ 
minary decree in foreclosure suit — Death of one 
plaintiff prior to decree—Effect—Legal representa¬ 
tives not brought on record within limitation — 
Final decree—Power to pass. 

Under O. 22, R. 3, Civil P. C., the Court has to find 
the following facts (i) that one of several plaintiffs 
had died, and (ii) that the right to sue does not sur¬ 
vive to the surviving plaintiff. If the Court proceeds 
with the case in ignorance of the fact of the death of 


a person and passes a decree, that decree cannot be- 
as a nullity. It may be a wrong decree but it 
will have to be set aside by taking appropriate pro¬ 
ceedings as would have been the case had the points 
been raised but wrongly decided by the Court. It 

cannot be simply ignored nor can the Court refuse to- 
make it final. 

Where a preliminary decree in a suit for fore¬ 
closure is passed in ignorance of the death of one of 
the plaintiffs, the Court cannot refuse to pass a final 
decree on the application of the remaining plaintiffs 
merely because the legal representatives of the de¬ 
ceased plaintiff have not been brought on record 
within the period of limitation. 1958 Nag L J 35 : 
AIR 1959 Bom 3S4 (385, 386) (Pr 5) (DB). 

-O. 22, R. 3 (2)—Scope — Express order of abate¬ 
ment by Court-If necessary. 

Under O. 22, R, 3 (2) the abatement is automatic 
and it is not necessary that the Court should pass an 
order that the suit has abated. 1960 Ker L I 67 : 
1960 Ker L T 10 J i A I R 1960 Ker 288 (289) (Pt B) 
(Pr 8) (DB). 

“O. 22, Rr. 3 and 4 — Procedure — Abatement of 
suit or appeal—Separate order by Court—-Necessity. 

It is clear from the wordings of O. 22, Rr. 3 and 4 
that a suit abates automatically, if no application to 
bring on the record the legal representatives of the 
deceased person is made within the time prescribed 
by law, and that no declaration to this effect is neces¬ 
sary. In order to work out abatement of a suit or 
appeal it is not necessary for the Court to pass any 
order. I L R (1954) Madh B 297 : Madli B L J 1954 
H C R 336 : A I R 1954 Madh B 45 (46) (Pt A) 
(Pr 2). 

-O. 22, R. 3 (2) — Two or more plaintiffs suing in 

exercise of common indivisible right — Death of one 
of the plaintiffs—Abatement—Suit abates as a whole. 
AIR 1935 All 640; A I R 1933 Lab 933 (2) and A I R 
1934 All 1. Dist.; A I R 1949 Nag 91, Rel. on. 1961 
M P L J (Notes) 230. 

-O. 22, R. 3 — Suit for possession by co-sharers 

against trespasser—Death of one—No abatement. 

When one of the plaintiffs in suit dies it is only to- 
be seen if the surviving plaintiff has the right to 
continue the suit. In appeal however if the appellant 
fails to bring on record legal representatives of de¬ 
ceased respondent, the decree becomes final so far as 
they are concerned and the decision allowing the 
appeal may result in conflicting decrees and so the 
appeal abates as a whole. Where several co-sharers 
sue to eject a trespasser and one of the plaintiffs 
dies during pendency of suit, the others can continue 
the suit and there is no abatement. \\ here the interest 
of all plaintiffs is indivisible the suit will abate; nut 
the suit against a trespasser does not abate. 28 M L I 
598; A I R 1927 Lab 663, Rel. on. 1958 M P L J 

(Notes) 32. 

-O. 22, P. 3 — Appeal — Several plaintiffs joining. 

together to claim different specific portions of lands 
severally—Claim and subject-matter in suit not joint 
but divisible — One of plaintiffs dying — Legal re¬ 
presentatives of deceased not impleaded within time 
—Suit in respect of deceased plaintiff and his legal 
representatives stands abated — Appeal against other 
plaintiffs will not be affected. AIR 1965 Pat 2*9 
(281) (Pt A) (Pr 6) (DB). 

-O. 22, Rr. 3, 11—Suit by Joint owners for eject¬ 
ing trespasser—Death of one of plaintiffs Suit will 
not abate in toto. 

A suit by one of joint owners to obtain possession 
is maintainable even though the other joint ow ner./ 
are not impleaded as parties to the action. e > 
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therefore, one of the plaintiffs, who are joint owners, 
dies, the right to sue, in fact, survives to the other 
plaintiffs or other appellants or respondents, as the 
case may be, and in such a case there is no question 
of abatement of the entire appeal. A I R 1941 Pat 351 
and AIR 1957 Pat 692 and AIR 1962 S C 89, Rel. on. 

1963 B L I R 623 : A I R 1964 Pat 31 (32) (Pt B) 
(Pr 7) iDB). 

0.22, R. 3—Suit for ejectment of tenant — 
Tenancy determined—Suit for ejectment filed by co¬ 
owners — Death of one of co-owners pending suit — 
His legal representatives not brought on record—Suit 
does not abate—One co-owner is competent to main¬ 
tain the suit. A I R 1930 Lih 353 and AIR 1956 Bom 
204, Disting. 1963 Raj L VV 459 : ILR (1963) 13 Raj 
990 : A I R 1964 Raj 79 (81) (Pt A) (Pr 14). 


and there can be no abatement of the suit in such a 
case. AIR 1930 All 779 and A I R 1931 All 490 (FB) 
Dissents from; AIR 1928 Mad 914 (FB), and A 1 R 

i 9 ?oo B r> 0m 3 18 and A 1 R 1942 Pat 249 and AIR 1945 
?™ 3 o°> and A 4 R 1947 Na g 75 and A I R 1922 Cal 
o 79 , Rel. on. Assuming that O. 22, R. 3 applied in 

the above case, where the suit was referred to arbi¬ 
tration and an appeal was filed by the defendant 
against the order of the Court refusing to set aside 
I he award of the arbitrators, the suit did not come to 
? n »°ontinued till the appeal was disposed of. 
It the legal representatives of the deceased plaintiff 
were substituted in such appeal they must de deemed 
to have been impleaded in the suit itself. ILR fl 9 M> 


•-O. 22, R 3 (2) and R. 4 (3) — Scope — Abate¬ 

ment takes place by operation of law and does not 
depend on any order ot Court. Kesava Pillai v. Jatha- 
vetharu Bhattathiri. ILR (1953) Trav-Co 745 : 1953 
Ker L T 493 : A I R 1953 Trav-Co 545 (548) (Pt A) 


15. Death after preliminary decree. 

"O. 22 , R. 3 — Preliminary decree in accounts suit 
against defendant when he was alive — Final decree 
after his death, without bringing legal representatives 
on record — Decree is void and nullity—See Ibid, 

S. 47. ILR (1951) 3 Assam 522 : A I R 1952 Assam 
54 (DB). 


O. 22, Rr. 3 and 4 •— Applicability—Preliminary 
decree — Jurisdiction of Court to dismiss suit or to 
record abatement on death of party. 

It is incontestable that once a preliminary decree is 
passed by a Court, it has no jurisdiction either to pass 
an order dismissing the suit or to lecord that the suit 
has abated as the heirs of one or more of the original 
and necessary parties had not been substituted within 
the statutory period. 57 C W N 356 : A I R 1952 Cal 
579 (580) (Pt A) (Pr 6 ) (DB). 

—O; 22 > Rr - 3, 4, 10 ; O. 43, R. 1 (1) - Death of 
defendant alter preliminary decree for partition — 
Adopted son allowed to continue as defendant — 
Order is under R. 10 and rot under R, 3 or R. 4—Ap¬ 
peal lies from the order. AIR 1962 J&K 1 (2) 


O* 22, Rr. 3 and 4 Applicability—Suit for parti¬ 
tion One of the plaintiffs dying after preliminary 
decree—Legal representative not substituted in final 
decree — Appeal from final decree — Trial Court and 
not appellate Court can make the substitution—Final 
decree in name of deceased-plaintiff not valid. See 
Ibid, O. 22, R. 10. A I R 1962 Pat 178. 


-O. 22, Rr. 3, 4, 10—Preliminary decree —Appeal 

—Application for substitution — Limitation. 

Where a preliminary decree has been made the 
rights between the parties have been determined and 
the question of the rifght to sue surviving does not 
arise. Consequently under R. 10 which speaks of “in 
other cases” the Court can permit the appeal to be 
continued by the person upon whom the interest of 
the deceased appellant has devolved, though the 
application for substitution in the place of the de¬ 
ceased appellant is not made within the period of 
limitation. Rule 10 of O. 22 applies and not Rr. 3 and 
4. A I R 1942 Pat 340 and AIR 1945 Pat 380, Rel. 

on. 1956 B L J R 22 : A I R 1956 Pat 376 (376) 
(Pr 1 ) (DB). 9 

[Overruled in A I R 1902 Pat 285 (FB).] 

“ O. 22, R. 3 — Death of Plaintiffs after prelimi¬ 
nary decree—Rule does not apply. 

Order 22, B. 3 does not apply to cases of death of 
the plaintiff after the preliminary decree. After the 
preliminary decree the right to sue does not survive 


16. Suits under O. 1 , R. S. 

O. 22, R. 3—Representative suit under O. 1 . R 8 
Death of plaintiff—No abatement—Application by 
legal representative for substitution as plaintiff — 
Limitation—Dismissal—Order declaring suit to have 

ran a *«*•«<»• ** 

17. Abatement of appeal. 

Sec also Ibid, O. 22, R. 11 . 

? ~ 22 ’ Rr ' 3 and 11 —Scope—Appeals by defen- 

li'J - ° n n,° t m T° l! gr ? und ~ Appeal by one of them 
abating Fffcct on otbsr appeals. 

111 a , s uit, a plaintiff makes a claim against a 
m wr of defendants on common grounds and all 
the defendants also contest the suit on common 
g ounds and the suit is decided in favour of the 
plaintnl against al the defendants, an appeal filed 
by all the defendants can be beard in favour of the 
remaining defendants after one of the appealing 
defendants has died during the pendency of the 
appeal and his legal representatives have^iot been 
brought on the record so that hi s appeal has abated 

'/ the r ‘ 8 h,s a » R interests of the surviving 
defendants were not joint and indivisible with ho e 
of the deceased defendant, and in the event of the 
success of the appeal, it does not lead to two in¬ 
consistent and contradictory decrees. 

i ^ hil ® th e appeal of the remaining defendants can 

be heard the decision in it will not enure to the benefit 
appellant? representatives of the leased defendant- 

O i 4 ? P H a ', ld a PP licab . ilif y of O. 22, Hr. 3 and 11 and 
41, R. 4, discussed. Bail Nath v H im m!: 

1953 A L J 330 : 1953 All W R (H Q 311 MR 

0903) 2 All 434 : AIR 1953 All 565 (567 5 io' sfio 

571) (Prs 10, 11 , 15, 25) (FB). 1 ’ 68 ’ 569 - 

. . P' 22 > R * 3, O. 41, Rr. 4 and 33 — Scone _ Non 

joinder of parties-Power of appellate Coiut. N 

S r iV er ,L a n '% le A Vi Z "J^gage was amended under 
o- 8 ol the U. P. Debt Redemption 4et u tl,„ 

of one of the defendants and thfother iutt’? 

debtors were not made parties to the applicatio ? fir 

amendment and it was onlv in the anJUl L \ , or 

order other, were ™ 7 , 

appeal it was contended by the iudampnf ld 

t at as the appeal had abated against one of them°M 

e appeal should not be heard lest there should 
result conflicting decrees : ula 

Held (1) The mere fact that the success of m,„ * 

ta ffikaPh* b ,V Dg int ° effec ; two conflictingdecrees ' 
is by itself hardly a reason for ordering the i| M t P S 

ment of appeal. AIR 1948 Oudh 155, Foil. b te * 
(2) The interest of the transferee against whom n,, 

appeal abates is separable and refusfI to amend h 
decree against the others will not affect him nd tho 
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(3) The amendment was made on the application of 
a one to which the other judgment-debtors were 
not made parties. The amendment ordered by the 

Courts belo w therefore should be deemed to be for 
his benefit alone. 

The contention of the respondents cannot be up. 

> e “ >» fl,e > ace any one of the above. 1952 All 
L J 528 : AIR 1953 All 64 (65) (Pt B) (Pr 2). 

® ! 0*22, Rr. 3 and 11—Suit for accounting against 

defendants who were members of joint Hindu family 
suit decreed During pendency of appeal by defen¬ 
dants two of appellantsdying—Their legal representa- 
ti\es not brought on record — Appeal does not abate 
and can be proceeded with by the remaining appel¬ 
lants who represent the interest of the joint family. 

Nageshwar Upadhya v. Chandra Charuman, 1952 All 

w R < nC ) 3 07 * 1952 R D (HC) 
149 : AIR 19o2 All 69S (699) (Pt A) (Pr 5) (FB). 


controversy in the suit: AIR 1928 Oudh 382 (FBI- 

£& 1945 Lah 298 (FB? “ d 4 ' k 

One of the plaintiffs died during the pendency of 
the suit and no application was made within limi¬ 
tation to bring his heirs on record. Thereupon an 
application was made on behalf of the contesting 
defendants in the suit, pointing out that the suit had. 
abated. The Court after hearing both the parties 
held that the suit had abated in its entirety on the 

ground that the right to sue did not survive to the 

remaining plaintilfs alone and therefore dismissed 
the suit : 

Held, that the order dismissing the suit for abate¬ 
ment amounted to a decree and was therefore appeal- 
able : 17 All 172: AIR 1914 All 402; AIR 1922 All 

a " d 1925 AH 431 ’ Diitin g- AIR 1950 All 57 
(00) (Pr 13). 


O. Rr. 3 and 4, S. 90—Scope—Death of res¬ 
pondent during pendency of appeal — His heir ap¬ 
pearing by pleader without being brought on record 

formally—Abatement. 


W here on the death of a respondent during the 
pendency of an appeal his heir of his own accord 
appears by pleader though he was not formally im¬ 
pleaded the appeal does not abate. 1950 II D' 105, 
Further the defect is curable under S. 90, 

f-jj V?,, , 1952 A L J ( Rcv ) 71 : 1952 R D 117 : 
19o2 AWR (Rev) 173. 


-—-0.22, Rr. 3 and 11—One of several appellants 
dying Abatement—Suit under S. 49, U. P. Tenancy 
Ac t~Landholder dying —Legal representatives not 
impleaded within time — (Tenancy Laws — U P. 
Tenancy Act (17 of 1939), 5. 49.) 

Where pending an appeal one of several appellants 
dies and his legal representatives are not brought on 
i ecord within time but the c^se is one in which any 
of the appellants could appeal for the benefit of all 
the appellants, the appeal does not abate. But in a 
suit under S. 49 of the U. P. Tenancy Act the land¬ 
holder is a necessary party and the failure to implead 
his legal representatives within the statutory period 
is a fatal defect which cannot he cured by his heirs 
themselves applying for substitution of their names 
after the period of limitation. (’52) 1952 RD (BR) 94. 

-O. 22, Rr. 3, 11 — Scope — Death of one of two 

appellants having'identical interests—L. R. not sub¬ 
stituted—Appeal if abates. 

On the death of one of two appellants having 
identical interest the appeal will not abate even il 
the L. R. of the deceased appellant is not brought on 
record within time. 1951 R D S7 : 1951 A \V R 
(Rev) 57. 

-O. 22, R. 3, Ss. 2 (2) and 9(1 — Order of abate¬ 
ment—Appeal - Distinction must be drawn between 
orders of abatement which are merely orders and 
those which amount to decrees — Death of one of 
plaintiffs — His heirs not brought on record within 
limitation—Court deciding that suit abated entirely 
and dismissing it — Order amounts to decree and is 
appealable. 

In determining whether an order of abatement is 
open to appeal a distinction should be drawn bet¬ 
ween thoue cases of abatement where it is due to the 
failure of the heirs being brought on the record 
within the period allowed by law or due to the Court 
deciding that a particular applicant is not the legal 
representative, and those cases where the abatement 
is due to the Court deciding that the right to sue 
does not survive. In the latter class of cases, there 
is a decree meaning thereby a formal adjudication 
which conclusively determines the rights of the 
parties with regard to all or any of the matters in 


* -O. 22, Rr. 3 and 4 read with 0.41, Re¬ 

combined effect — Decree on grounds common to 
several defenders or plaintiffs — Appeal against 
decree by all defendants or plaintiffs — Death of 

one party pending appeal-Failure to implead legal 

representatives within time — Effect — Power of 
Court to reverse and vary decree in favour of all 
including deceased party. 

During the pendency of appeal in the High Court, 
some of the defendants-appellants died and that fact 
w 4 as not brought to the notice of the Court by the 
other defendants-appellants nor any steps taken to 
bring on record their legal representatives. The 
appeal was thereafter disposed of bv an order of 
remand, directing the trial Court to dispose of the 
case according to law, after giving the parties fresh 
opportunity to adduce evidence. When the case 
came up before the trial Court, after remand, objec¬ 
tion was taken that the appeals before the High 
Court stood abated in its entirety as the deceased 
defendants’ legal representatives were not brought on 
record. 

Held, where some of the defendants-appellants 
died ani no legal representatives were impleaded 
within the time permitted, the appeal abates in res¬ 
pect of such appellants; and where the decree 
appealed from proceeded on a ground common to 
all the defendants, the appeal abates as a whole. An 
appeal will abate as a whole if the case is of such a 
nature that the appeal cannot proceed in the absence 
of the legal representatives of the deceased appellant. 
0.41, R. 4, Civil Procedure Code, is an enabling 
provision vesting a discretion in the Court to exercise 
its powers in certain contingencies to reverse or vary 
a decree. Such an enabling provision was not in¬ 
tended to override or limit the specific provisions of 
O. 22. The provisions of O. 22, Rr. 3 and 4 are 
mandatory. There is nothing to indicate either in 
this Order or in O. 41 that the provisions of O. 22, 

1 \. 3 are to be read subject to any exception or subject 
to 0.41, R. 4. While no doubt the appeal abates 
only qua the deceased respondent, the question whe¬ 
ther partial abatement leads to abatement of the 
appeal in its entirety depends upon general principles. 
Venkatram Rao v. Naravana. (1962) 2 Andh W R 
376 : (1962) 2 Andh L T 476 : ILR (1964) Andh Pra 
105 : AIR 1963 Andh Pra 168 (169, 176, 177) (Pt A) 
(Prs 1, 24, 25) (FB). 

-O. 22, R. 3 and O. 41, R. 4 — Relative scope — 

O. 41, R. 4 does Dot override O. 22, R. 3 — Joint and 
indivisible decree against all defendants —All defen¬ 
dants appealing — One of the appellants dying— No 
legal representative brought on record — Appeal 
abates in its entirety. 

-O. 41, R. 4 does not override the provision of 

O. 22, C. P. Code, even if a party may take advantage 
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of O. 41, R. 4 and may file an appeal on a ground 
common to others with him who did not join him. 
But if advantage is not taken and if all defendants 
against whom a decree has been passed on a ground 
common to all join in the appeal they cannot claim an 
exemption from the operation of the provision con¬ 
tained in O. 22. That order applies to appeals and 
there is no exception in favour of appeals falling 
under O. 41, R. 4. It would be reading something 
into O. 41, R. 4 to say that any automatic abatement 
that occurs on the death of one of the appellants 
could be ignored or overlooked or even set aside by 
virtue of the provision contained in it. This provision 
should apply only to properly constituted appeals, 
when the provisions of O. 22 create no difficulty in 
the prosecution of the appeals. 

Hence where there is a joint and indivisible decree 
against several defendants and all of them appeal and 
one of them dies and no legal representative is 
brought on record within limitation, the appeal 
abates in its entirety. AIR 1950 Assam 53 and AIR 
1950 Assam 54, Affirmed. AIR 1956 Assam 164 (165) 
(Prs 3, 4, 5) (DB). 

-O. 22, R. 3, O. 41, R. 4 — Death of one of the 

appellants—Abatement of appeal. 

If the case is of such a nature that it cannot be dis¬ 
posed of in the absence of the legal representatives 
of the deceased, the whole appeal will abate, but 
if the lower Court’s decree proceeds on a ground 
common to the deceased as well as to the survivor 
then the latter can under O. 41, R. 4 appeal from the 
whole decree and the absence of the legal representa¬ 
tives of the deceased is do bar to the disposal of the 
appeal. If the appeal succeeds, the success enures for 
the benefit of all including the deceased appellant or 
his legal representatives even if they are not on 
record. Case law rel. on. AIR 1952 Bhopal 20 (21 
(PtB) (Prs 5, 6 ). 

O. 22, R. 3 and II and O. 41, R. 4 — Decree for 
possession against several defendants — Appeal by 
defendants — Death of one pending appeal—Non¬ 
substitution of his heirs—Effect. 

The real test as to whether an appeal can be prose¬ 
cuted by some of the appellants after the death of 
one of them without substitution of his heirs is whe¬ 
ther the surviving appellants can challenge the whole 
decree. Where a decree for khas possession is passed 
against several persons, any one of the judgment- 
debtors is entitled to challenge the whole decree. 
That being the case, if in such a case the judgment- 
debtors preler an appeal against the decree and one of 
them dies during the pendency of the appeal and his 
heirs are not substituted, the remaining appellants are 
entitled to ;prosecute the appeal by challenging the 
whole decree. 38 C W N 473, Rel. on. ILR (1959) 2 
Cal 206. 

•-O. 22, R. 3, O. 41, Rr. 4 and 33, O. 22, Rr. 2, 

9 and 11—Appeal by two or more appellants—Decree 
appealed from proceeding on ground common to all 
of them — Death of one of the appellants pending 
appeal—Legal representatives of deceased not brought 
ou record — Maintainability of appeal not affected— 
Appellate Court can proceed with appeal and reverse 
decree—AIR 1919 Cal 410 and AIR 1928 Cal 184, 
Overruled. See Ibid, O. 41, R. 4. AIR 1963 Cal 239 
(FB). 

-O. 22 , R. 3 — Legal representative of deceased 

appellant brought on record on his application — His 
application for stay of execution of decree against 
whijh appeal was pending dismissed by order sim- 
pliciter with direction to pay costs—Order is execut¬ 
able by applicant’s arrest and detention in civil 
prison. See Ibid, O. 21, R. 38. ILR (1965) Guj 297. 

-O. 22, Rr. 3, 4, II—Appellate Court — Powers of 

—In appeal Appellate Court cannot order that heirs 
of deceased plaintiff or defendant be added. 


(1908), O. 22. R. 3. Note 17 165 


The Appellate Court can pass orders under O. 22, 
only if one of the parties to the appeal dies after the 
suit has been decided and during the pendency of 
the appeal. The Appellate Court cannot pass orders 
under O. 22 in respect of a party who had died dur¬ 
ing the pendency of the suit. The Appellate Court, 
for the purpose of interlocutory orders, is not con¬ 
cerned with abatement of a suit. The question of 
abatement of a suit may be argued in appeal and may 
form the subject-matter of the judgment in appeal, 
but an Appellate Court cannot pass interlocutory 
orders regarding the abatement of a suit or regarding 
the substitution of the legal representatives of the 
deceased plaintiff or the defendant. In an order dur¬ 
ing the pendency of appeal, the Appellate Court can 
order that the heirs of a deceased appellant or a 
deceased respondent can be added. But it cannot 
order that the heirs of the deceased plaintiff or the 
deceased defendant be added. AIR 1925 Bom 290 and 
AIR 1950 Pat 373, Rel. on. 1963-4 Guj L R 943 : AIR 
1963 Cuj 243 (244) (Prs 4, 6). 

-O. 22, R. 3 — Scope — Death of one >of several 

appellants—Appeal when abates in toto. 

A manager of a joint Hindu family, sold certain 
land to B and C jointly in a suit against B and C for 
declaration that the sale was not binding on the 
family. The sale was held to be one and indivisible 
and without legal necessity. B and C appealed against 
the decree. B died and his appeal abated as his repre¬ 
sentative was not brought on record in time. 

Held, that the effect of the abatement was that the 
appeal abated in toto as, if A’s appeal was heard and 
finally allowed, there would be two inconsistent 
decrees in respect of the same transaction. 1941 Oudh 
219 (PB) and AIR 1949 Nag 91, Rel. on. AIR 1955 
Him Pra 49 (50) (Ft B) (Prs 7, 8). 

O. 22, R. 3 —Hindu Women's Rights to Property 
Act (1937), S. 3 Death of one of appellants leaving 
widow and sons — His interest vests in his widow 
under Act and she is necessary party to appeal— 
Sons do not represent her interest — Widow not 
applying for substitution —Duty of surviving appel¬ 
lants to bring her on record as respondent. 

After the death of one of the appellants leaving 
sons and a widow, the sons, who were the surviving 

appellants, claimed to represent the interest of the 
deceased : 


inai unaer tne 


- - - ‘iiuuu vvunien o iiitius iu 

1 roperty Act, 1937, which became applicable to the 
relevant territories, by the Madhya Bharat Adoption 
of Laws Act No. I of 1953, from 24-1-1953, the 
widow represented the deceased appellant. Her sons 
could not represent her particular interest which 
vested in heron her husband’s death. As such the 
widow was a necessary party to the appeal. By her 
mere silence she could not divest herself or surrender 
her rights in favour of her sons. And if she did not 

choose to apply to the Court for being substituted in 

place ol the deceased it was for the surviving appel- 
ants to make an application for bringing her on the 

m°pV. 2L a 1960 J ab L I WO : I960 

Pr. H7 S J)’ lm " U ' 1961 l '“ h 

O. 22 R. 3—Death of one of appellants—Appli. 
cation under R. 3 (1) not made within time - Appeal 
if abates m toto or partially—Test. 11 

Where on the death of one of the appellants, an 
application to bring his legal representative on record 
is not-made within time, the question whether the 

appeal abates in toto or only partially depends upon 

he nature of the suit and the decree under appeal If 
the decree which was passed by the trial Judge was 

‘]ea ted |P‘ S enHreV 1960 P Jab lYmcTi iIco'mPC 

1961 Madh * a ™ 
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namw'JfwV 3 7 Partn H of , firm suing in individual 
of q !‘L mll ? 0 ,’u eof the PUinfiffs during pendency 

45 - s “ ,bi8 ’ 

0- 22, R. 3-Abatement of appeal — Cross obiec 
tions do not survive. See ibid, O. 41, R <>2 to) iori 
MPLJ (Notes) 220. 1Jbi 

nosses'siVui’ !!j 4 ' lp~J°int and several decrees for 

!cn[ -Tnn^ spec 1 fic sum of money as arrears of 
Appeal Death of one of appellants_Leval 

refneD of 1 7/, l , ,r ? u * ht T iecord " Appeal Tn 

deceased n ? r f), arS ’- f 5ate . s f ° I he extent of share of 
deceased as the interest of the deceased annelhnt 

cou'd be separated from that of the surviving^appel- 

ant but in respect of the claim for possession of the 

L J 230 3 Tr nor 'r M 1 ^ 1 M P C 130 :1961 ab 
J . I L R (1961) Madh Pra 262. 

t 41, Rr. 4, 33 — Scope of— 

^r edI)y S ’ 43 ’ Conti act Act-DeatlAf one 

scntat !- t .Fn°ot T™ , if nd ' ng appeal " Le S al repre- 
semativts not brought on record — Effect of ahato 

ment on rights of parties. b 1 

joint 7ivht ai of-? re i0 j nt P r °misees, thev have a 
join, right of suit, and consequently of anneal 

Accordingly on the death of one of them, the rigid to 

the l» nU ! 1C appeaI vests jointly in the survivors and 
e legal representatives of the deceased. Therefore. 

the legal representatives of deceased are necessarv 

Wh S erc°th h P e ] aPP | eal - 1 L R tl955) F a S S3 ' Disting, 
u here the legal representatives of the deceased ora 

not brought on record in his place, the abatement of 

() 4i PP R a !i aS V'o® 0 c „ annot Pe save d on the basis of 
L 4, d 4 or R-S3. 1935 Otidh 320 and 1945 Bom 
j-0, hel.oii. 19o* MFC 131 • ] 9 i 7 iqh i i quo 

19-7 m P „\ J 192 : 1 L R (1957) Madh Fri 2 V: AIR 
19o7 Madh Pra S9 (90) (PtA) (Prs 4, 7) (DB). 

^r0 22’ R. 3 - Appeal - Death of respondent- 
effect. See Ibid, O. 41, R. 4. AIR 1959 Mys 194<DB). 

22, R. 3 Joint promisors — One dying 

ESteffir App[a ' >l,a,i " g *s ai “' - 


qiil - e P .u’? h u S filecl a suit against the defendants 
alleging that they were trespassers on the suit land 

formlo a eged i ' n l . he that the defendants had 
formed a combination. There was no averment in-the 

written statement that the defendants were holdintr 

“ or did they adduce evidence in this 

fSSrfpJd he t was . d f cr i, ed lj y the trial Court and 

the defendants appealed. During the pendency of the 

defcHb Pne h f the ir defen i dants ‘ appellints died - OneK 
describing himself as the son of the deceased, filed a 

petition for substituting himself, falsely alleging that 

the deceased died on a particular day. At the hearing 

behalf o P f P fh! a prel, . ni ' nar y objection was taken on 
bbba , , oi . th e plaintiffs-respondents that the entire 

appea h ad abated as one of the defendants appellants 
was not on record and the application for substitu- 

-,.? a 7 a r S dlsallowed in the circumstances aforesaid. 

* lb '‘i i-i n ts- a PP e iHants contended that the entire 
appeal dld n °t abate and it abated, partially to the 

x n«o the share of the deceased defendant-appel- 

1 0 "i er J appellate Court found that the 
,1 0 e appeal had abated and, therefore, dismissed 
the appeal on that ground. In an appeal before the 
Iljgh Court from the said judgment# 

HehUUon the peculiar facts of the case that the 
rights and interests of the surviving defendants-appel- 
lants were joint and indivisible with those of the 
eceased, if any, and in the event of the success of 
ie appeal it was bound to lead to two inconsistent 
and contradictory decrees ; 

( 2 , that the belated application for substitution was 
1 j disallowed and consequently there was 

already abatement under O. 22, R. 4 of the Civil P. C. 
which would not be disturbed by O. 41, II. 4 ; 

(3) in the light of the facts and circumstances in 

Vn-? reseilt case * the appeal totally abated. AIK 

ln?oS riS l a41 and ATU 1929 Cal 519 and A IK 
1949 Nag 9L and AIK 1950 Cal 59 and (S) A I K 

tn-r r? rissa 179 and A I R 1956 Assam 164 and A I K 
• aw a ^ 2 ^ 7, del. on. Dissented from Answer No. 1 
in A I R 1953 All 64 and A I R 1942 Oudh 155, Dis- 
sented from, A I R 1959 Orissa 14S (150, 151, 152) 

(Pt A) (Prs S, 12, 17) (DB). 


A joint promisor, against whom there is a jo 
ana several decrees along with the other who d 
pen ing an appeal, can have the entire decree 

aside m appeal. Once the decree is set aside in 
thpo e i’ h V vhoIe S .M ofthe P lair difl will go 

the earlier decree will be completely wiped oft. T 1 

A IR ?Q 4 Q e v? f O', 41 ’ 'I' 4l 0r even of P 0. 4RR ! 
A„133 (949 Nag 91 and A I R 1953 Nag 12, Distil 
19oo Nag L J 224 ilI.R (1955) Nag 33 • 4 I R 19 
HI (H2) (Pt B) (Fr 5) (DB). 

——0.22. Rr. 3 and 11 and O. 41. R. 4 — Suit 1 
declaration against two defendants — Declarati 
granted by lower Courts that transfers in favour 
delendants shall not bind plaintiffs on transfero 
death—Second appeal by defendants — Death of o 
defendant--Application to substitute his legal reni 
sentatives dismissed as being out of time — Anp( 

h PI fi ohof/id f ^ __I. * x__ l _.i i r i Mr L 


" j A 1 Ij II 1 > 

(14) (Pt C) (Pr 13) (DB). 

——O. 22, Rr. 3, 4 and 11 and S. 152—One of pla 
tills dying during progress of suit — Substitution 
named heir allowed but order not- implementec 
Name ol deceased continuing in appeal and sccc 
appeal by defendants — Appeal held abated in tc 

IT R (1961) Cut 6S4 : AIR 1962 Orissa 12S (1 
(Prs 4 , 5 , 6 ) (Dtf). 1 

O. 22, Rr. 3. 4 and 11 — Death of one appcll; 
pending appeal Legal representative not sub< 

bilftyoVa 4T ft 31 ~ “ abatCS wh0 »y-APPli' 


* O. 22, Rr. 3, 11 — Plaintiffs jointly suing for 
possession—Shares of plaintiffs specified — Suit dis¬ 
missed—Dismissal upheld in appeal—Second appea! 
by plaintiffs — One appellant dying — Legal repre¬ 
sentatives not impleaded —Abatement. 

I he plaintiffs filed a suit against the defendants for 
possession on the ground that one of the defendants 
was a trespasser. The shares of the plaintiffs and the 
defendants were mentioned in the plaint. The suit 
was dismissed. The dismissal was upheld in appeal. 
I he plaintiffs went in second appeal. During the 
pendency of it, plaintiff 1, died. His leg 1 1 representa¬ 
tives were not impleaded within time. The appeal so 
far as the deceased appellant was concerned had 
abated. No application for setting aside the abate¬ 
ment was made. The High Court allowed the appeal 
so far as the surviving plaintiffs were concerned. 

Held, that the abatement had the force of a decree 
which had become final against the deceased appel¬ 
lant. Order 41, R. 4, was not applicable. The appel¬ 
late Court had no power to reverse or vary the decree 
of dismissal made by the lower Court so far a> the 
deceased appellant was concerned. A 1 K 1940 Kat 
346 (FB) Foil ; (S) A I R 1956 Pat 414 (FB), Rel. on. 

Held, further that since the shares of the plaintiffs, 
inter se, were undivided and one of them cied and 
there was no substitution, the appeal abated as a 
whole. The fact that in the plaint, the plaintiffs 
specified their respeciive shares, would make no 
difference, as the mere specification by the plaintiffs 
that each individual plaintiff’s share was so much 
did not alter the nature of the decree. Rule 2 of O. 22, 
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bad -no application to the case but R. 3 applied. 
AIR 1923 Cal 294 (L), Relied on. 

Held, also that there was on the one hand the 
District Judge’s decree of dismissal against the 
•deceased plaintiff which became final and still re¬ 
mained subsisting ; while on the other hand there 
was the High Court decree, on appeal, in favour of 
the surviving plaintiffs. The decree in the second 
appeal was therefore null and void and could not be 
■executed. I L R (1958) Cut 7L4 : A I R 1959 Orissa 
41 (43, 45, 46, 47) (Prs 5, 7, 9, 11, 12) (DB). 

-0.22, R. 3 — Applicability — Two title suits 

against same defendant by two plaintiffs — Village- 
Decree—Appeal by defendant — Death of respondent 
in one appeal—Abatement — Effect on other appeal. 
See Ibid, S. 11. AIR 1958 Pat 562. 

-O. 22, R. 3 — Appeal — Death of one of several 

appellants—Abatement. See Ibid, O. 41, R. 4. AIR 
1958 Pat 399 (DB). 

-O. 22, R. 3, O. 1, R. 10 — Suit for possession on 

death of holder by utter stranger to family— Rever¬ 
sioners of last holder parlies as defendants —Death of 
plaintiff—Reversioner defendant if can continue suit. 

\\ here the plaintiff’j suit is primarily to establish 
his personal right to "an office which would entitle 
him to possession of the property in question, on his 
dedh either during the pendency of the suit or 
during the pendency of the appeal, the right to sue 
would survive, and the suit will, therefore, abate. 
Likewise, where the plaintiff’s suit is of a personal 
character in which the rights claimed by him are 
intimately connected with his individuality, on his 
death, the right to sue would not survive, and the 
suit will, therefore, abate. 

Where a suit for possession on the death of the last 
•holder issueless is brought by a person .alleging 
herself as the next reversioner of the last holder of 
the estate but on decision of the suit found to be an 
otter stranger to the family, the suit cannot be con¬ 
sidered to be a suit brought by a reversioner, even 
though the next reversioner of the last holder was 
party to the suit as defendant, so as to give the suit 
the character of a representative suit. On this ground, 
therefore, the right to sue after the death of the 
plaintiff would not survive so as to allow the admitt¬ 
ed reversioner defendant to continue the suit as 
plaintiff. 

It is not open to the admitted reversioner to assert 
his individual and hostile rights, which he may have 
against the deceased plaintiff and those claiming 
through or under her, and to .seek to enforce those 
individual and paramount rights under the guLe of 
ari application to amend the plaint. 

The original plaintiff being dead and her right to 
sue not having survived, her suit abated, and, there¬ 
fore her suit could not he deemed to be still pending, 
so as to entitle the reversioner to claim to b 3 trans¬ 
posed, and to contin te the suit. AIR 1957 Tat 79 
<85, S9, 87) (Pt D) (Prs 34, 35, 36, 37). 

-O. 22, R. 3—Scope—Death ol appellant—Abate¬ 
ment of whole appeal — Test — Hindu Women’s 
Rights to Property Act (1937), S. 3. 

The test as to whether, according to the nature of 
the cl aim and according to the nature of the decree, 
on account of the failure of the appellants to substi¬ 
tute the heirs of one deceased appellant, the entire 
appeal woul J be deemed to have abated, which has 
often been adopted is whether in the event of the 
apoeal being allowed at the instance of the appellants 
on the record, there would or would not he two con¬ 
tradictory decrees in the same litigation with respect 
the same subject-matter. 


The dispute related to irrigation. The suit was 
decreed by the lower court, and certain specific 
directions were given to the principal defendants. 
The defendants appealed. One of the appellants died 
during the pendency of the appeal but his widow 
was not brought on the record though his son was 
party to the appeal. 

Held, (i) that the action giving rise to the appeal 
was an action for a wrong done to the property of 
the plaintiffs-respondents. ddie dispute having arisen 
on account of an alleged wrong done to property the 
right to sue upon the death of any of the plaintiffs 
would be transmitted to his personal representative, 
and the liability to be sued upon the death of a parti¬ 
cular defendant would also be transmitted to his 
personal representative. The appeal therefore must 
abate. 

(ii) The court could not act according to the pro¬ 
visions of R. 4 of (). 4 i. Even if the decree appealed 
from proceeded on a ground common to all the 
plaintiffs or all the defendants, in the case ;ot one or 
more appellants dving the matter had to be governed 
by 0.22, R. 11. 

(iii) The cross-objection had also abated on account 
of the failure to substitute the widow. (1954) R L J R 
304 : A I R 1955 Pat 155 (156, 157, 158) (Prs 4, 5, 6, 
7, 9) (DB). 

-O. 22, R. 3—Scope — Death of one of several 

appellants — Legal representative not brought oa 
record — Appeal abates as a whole when there is 
likelihood of two contradictory decisions being arrived 
at. AIR 1955 NUC (Pat) 3424. 

-O. 22, Rr. 3 and II— Scope — Appeal in suit for 

possession by occupancy tenant—Death of one of 
landlord; appellants—Abatement of whole appeal — 
Punjab Tenancy Act, Ss. 77 and £0. 

Where pending an appeal by the landlords in a suit 
for possession by an occupancy tenant one of the 
land ords dies and his legal representatives are not 
brought on the record within the time allowed bv 
law, the appeal abates as a whole, as the tenancy is 
an indivisible one and the landlords as a body consti¬ 
tute one landlord. 10 Lah 7 (FB) Dist.; AIR 1951 
S C 180, Rel. on. AIR 1952 Punj 306 (307) (Prs 4, 6). 

-O. 22, Rr. 3, 11 —Suit by some trustees against 

co-trustee for accounts decreed—Appeai;b\jdefendants 

— Some of plaintiffs dying during pendency of appeal 

— Other trustee appointed and continuing as respon¬ 
dents—Appeal does not abate. 65 Punj L R 236 : ILR 
(1963) 1 Punj 320 : AIR 1963 Punj 187 (196) (Pt I) 
(Pr 24) (DB). 

--O. 22, Rr. 3, 4, 11 — Appeal from preliminary 

decree in partitior suit—Death of one of appellants— 
Legal representatives not brought on record within 
time —Right of deceased and remaining appellants 
joint and indivisible—Right to sue does not survive in 
remaining appellants alone —Appeal automaticallv 
abates qua the deceased appellant—No order of abate¬ 
ment is necessary. ILR (1960) 10 Raj 573 : AIR 1961 
Raj 72 (74) (Pt B) (Pr 5). 

O. 22, Rr. 3, 4, 11; O. 41, Rr. 4, 33 — Partition 
suit—Share of defendants joint and indivisible — 
Preliminary decree—Appeal by defendants — Death 
of one of appellants — Legal rapresentative not 
brought on record — Appeal abates not only qua 
deceased but as whole—Powers under (). 41, R. 33 
could not he exercised— Setting aside abatement — 
Sufficient cause. 

% # 

Held, on facts that (i) the bringing in of the legal 
representatives of the deceased in the suit could not 
enure for the benefit of the appellants so far as the 
appeal was concerned. AIK 1919 Lah 318 and 60 
M L I 267 : AIR 1931 Mad 277, Applied. 
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(ii) Non-consultation of the lawyer in charge of 
appeal in proper time, was gross negligence and did 

not amount to sufficient cause to set aside abatement 

of appeal within meaning of O. 22, R. 9 

(iii) On the question whether the appeal has abated 

as a whole or only in respect of the deceased appel- 

^ant, the appellant could not take advantage of O. 41, 

(iv) One test to decide this question was whether it 
\v as possib e to decide the entire appeal in the absence 
ot the legal representatives of the deceased appellant 
without producing two inconsistent decrees in this 

1 The partial abatement qua the deceas¬ 

ed in the instant case resulted in abatement of the 
appeal as a whole even so far as the remaining appel- 

?ni S iAi\ 195 ° Pat 391 . and AIR 1949 Nag 91 and 
AIR 19ofl Assam 164, Relied on. 

(v) There were no special circumstances for the 
in er D 1S - e -™ p ?^" un< ' er 0.41, R. 33. ILR (1960) 

(Prffj 6 7 24, 25, R 28?. 61 ?2 (74 ’ 75 ’ 8 °’ 81) (1>t C) 

18. Revision. 

77 9* Abatement— Suit for accounts of 

dissolved.firm-One defendant dying-Plaintiff apply- 
ing in time for bringing legal representatives on 
record and Court allowing same— Plaintiff later ap¬ 
plying on another defendant’s objection to bring other 
representatives on record-Suit does not abate though 
other representatives are necessary parties — Court 
considering authorities and allowing plaintiff’s appli¬ 
cation—Order is not revisable. See Ibid, S. 115. I960 
Nag L J (Notes) 28. 


i ? anc * ,°“"R e vision — Combined order 

under Rr. 3 and 5—No appeal lies against the part 
ailing under O. 22, R. 5 Revision is maintainable* 

Where the trial Court had in the first place rejected 
the petitioner s application for substitution and as a 
result thereof had come to the conclusion that the 
application failing, the suit abated automatically : 

Held, that the order was a combination of an 
order under O. 22, R. 5 and O. 22, R. 3. The order of 
abatement passed by the Court was dependent upon 
its decision that the petitioner was not entitled to be 
substituted as the legal representative of the deceased. 
1 he order Tin so far as it decided the question of the 
right of the petitioner to get himself substituted in 
the place of the deceased was an order under O. 22, 
R. 5 and the petitioner had no right of appeal against 
that order and as such his application for revision 

under S. 115 was maintainable. 58 Cal W N 743- 
AIR 1954 Cal 588 (589) (Ft A) (Pr 2) (DB). 

P* 22, Rr. 3, 4—Revision — Application to bring 
legal representative on record held time barred— 
Court remanding case to decide whether suit 
abated-Revision against order.-See Ibid, S. 115. AIR 
1955 NUC (Madh B) 4321. 

O. 22, Rr. 3 and 5 and S. 115—Order refusing to 
allow person to be impleaded as legal representative 

—Appeal against abatement-order not filed—Whe¬ 
ther appeal or revision lies. 

An order under O. 22, R. 5 refecting a petition to be 
brought on record as legal representative is not appeal- 
able. He is entitled to maintain a revision petition 
against such an order, whether or not he has filed an 

O ¥-v r\ 1 a rr a i r f f K ^ C _ I 1 . . . i __ L • 1. f . I 1 ^ _ 1 


jl, j uvi/ • jlcJl/v iavi f j ii 

824 (826, 827) (Pt A) (Prs 5, 8). 

19. Appeal. 

-O. 22, R. 3—Order that suit has abated—No 

appeal lies—Appeal entertained—Second Appeal lies 
against appellate Order—See Ibid, S. 2 (2). AIR 1963 

All 389* 

D O. 22, Rr. 3 and 9 — Order of abatement— 
Remedy—Appeal or application under R. 9. 


PpIlC ? ti ? I1 f to l >ring tlle * e 8 aI representative- 

^ceased defendant on record is not made 
within the prescribed time and the suit is ordered to* 

case O 8 * 1 ” R q 6 d f Ceas , £ , d , de .f?ndant alone in that 
, se . “> R ' 9 > sub-r. (2) will apply and if the- 
plaintiff shows that he was prevented by any suffi- 

£?* W f [°? COntinui , n g the suit the Court shall 
- t aside the abatement or dismissal upon such term* 

°r^? rw ! se as if thinks fi t. But if the 

Court finds that the decree is indivisible and the legal 
epresentatives of the deceased defendant are not 

s b n?t U i h f n A rCC .? rd wit , hin the Prescribed time and the 
suit is ordered to abate against all the defendants, 

living as wel! as dead, in that case there ;is a formal 

adjudication made by the Court determining the right 

?nrli in PPe 3nt j t0 . C0nt !, nue the appea > against the- 
surviving respondents and it amounts to a decree and 

k sVSnrisHbe) 50 A " 57 ' “• «"■ 

O. 22, R. 3—Appeal — Insolvency proceeding — 
Apphca'ion to briDg respondent on record made 
under Civil P. C O. 22, R. 3, rejected-Appea 1-See 
R ) ° vl g n ^ lal Insolvency Act (1920), S. 75. AIR 1955- 

ORDER 22, RULE 4 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 4.) 


1. Scope and applicability of the rule. 

2. Rule applies to appeals. 

3. Rule does not apply to execution proceedings. 

See also Ibid, O. 22, R. 12. 

4. Where right to sue survives against persons 

o her than the surviving defendant or defen¬ 
dants. 

5. On an application made in that behalf.” 

6. Limitation to implead legal representative. 

7. Shall cause the legal representative of the 
deceased defendant to be made a party”, 

8. Two or more legal representatives. 

9. \\ rong person as legal representative* 

10. Joint Hindu family and legal representative. 

11. Legal representative already* on record ii> 

another capacity. 

12. What pleas may be taken by a legal represen¬ 

tative. 

13. Effect of decree against legal representative of 

deceased defendant. 

14. “The suit shall abate as against the deceased 1 

defendant’’. 

15. Death after preliminary and before final decree* 

See also Ibid, O. 22, R. 3. 

16. Decree against a dead person. 

17. O. 41, R. 20 and abatement. 

See also Ibid, O. 41, R. 20. 

18. O. 1, R. 8 and abatement. 

See also Ibid, O. 1, R. 8. 

19. Partial or total abatement. 

(a) Test. 

(b) Distinct and separate interest or liability,- 

(c) Joint interest or liability. 

(d) Joint promisors. 

(e) Necessary party. 

(f) Pro forma party. 

(g) Tort. 

20. Inherent power to add legal representative after 

abatement. 

21. Appellate Court and abatement 

22. Revision. 

23 Appeal. 


CIVIL PROCEDURE CODE (1908), O. 22, R. 4. Note 1 


1. Scope and applicability of the rule. 

•-O. 22, R. 4 — Applicability — Death of one of 

the defendants before institution of suit—Name of 
such defendant struck off — Held, that the suit filed 
against the defendants on a cause of action could not 
be dismissed merely because of the non-joinder of 
the legal representatives of defendant who was 
already dead at the institution of the suit. Dr. K. A. 
Dharyawan v. J. R Thakur. 61 Bom L R 548 i 1959 
S C R 799 i 1958 S C J 1060 : A I R 1958 S C 789 
(794) (Pt B) (Pr 12). 
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legal representative himself dying — Application 
to join his heir — Limitation Act (1908), Arts. 177, 
181* 

Neither O. 22, R. 4, Civil P. C. nor Art. 177 Limita¬ 
tion Act applies in the case of the death of a person 
who was not defendant in the pending suit. Thus, 
where pending the disposal of an application to 
substitute A along with his brothers in the place of 
their father who died pending the suit, A himself 
dies, the suit does not abate as against A as he was 
not a party defendant to the suit. 


-O. 22, R. 4 — Death of defendant after decree — 

Appeal by one of his sons—Other sons made respon¬ 
dents—No abatement of appeal as none was pending 
—Question of delay in applying for permission to 
prosecute appeal held immaterial. A I R 1955 N U C 
(All) 2785. 

-O. 22, R. 4—Applicability — More than one 

defendants—Death of one. 

For the application of O. 22, R. 4 to a case where 

there are more than one defendants, it is necessary 

that the right to sue should not survive against the 

surviving defendant or defendants alone. The rule 

has no application whatsoever to a case where the 

right to sue survives to a surviving defendant. 1951 

All W R (H C)94 : A I R 1951 All 428 (429) (Pt A) 
(Pr 8). 

~— 0 . 22, R. 4—More than one defendants—Death of 
one —Right to sue surviving again^f surviving defen¬ 
dant Legal representative not brought on record— 
Whether there has been anv abatement in the suit at 
all. (Qurere). 1951 All W R (II C) 94 : AIR 1951 All 
428 (429-430) (Pt B) (Pr 8). 

O. 22, R. 4, O. 22, R. 9—U. P. Tenancy Amend¬ 
ment Act (10 of 1947), does not override Limitation 
Act and Civil P. C., which have been made appli¬ 
cable to U. P, Tenancy Act —Appeal abating—Abate¬ 
ment cannot be set aside simply,, to enable tenant to 
take advantage of benefit accruing to him under Act 
(10 of 1947)—Question of abatement has to be decided 
in accordance with Civil P. C., and Limitation Act. 
(’50) 1950 A \V R Rev 1 : 1950 R D 184 (185). 

O. 22, R. 4 —Hyderabad Jagirdars Debt Settlement 
Act (J2 of 1952), S. 25 (3),—Transfer of execution pro¬ 
ceedings to Board—Death of jagirdar judgment-debtor 
--Legal representatives not brought on record—Duty 
of Board to proceed — O. 22, Rr. 3 and 4, C. P. Code 
not applicable — Proceedings do not abate — Board 
closing proceedings and returnicg case to civil Court 

Latter dismissing execution for want of jurisdiction 

Order of Board and the Court held improper—Case 
sent back to Board. (1963) 1 Andh W R 95. 

O. 22, R. 4 (4) (Andhra Pradesh) — Scope — 
Applicability. 

Order 22, R. 4 (4) of C. P. Code applies only to 
cases where the plaintiff learns that the death of .one 
of the defendants took place before judgment is 
delivered and the Court is invited to enter judgment 
against that defendant also. Further this has nothing 
to do with ;the bringing on record the legal repre¬ 
sentatives of a defendant. That only provides for 
exempting the plaintiff from substituting the legal 
representatives in Stand proper cases. AIR 1962 Andh 
Pra 165(166) (Pr 4) (DB). 


And in such circumstances if a further application 
is made for the substitution of the heir of A then 
that application is one not for substitution but lor 
amendment of the original application for substitu¬ 
tion. Such an application is not governed by Art. 177 
but by the residuary Art. 181. 55 Cal W N 306 : AIR 
1951 Cal 518 (518, 519) (PtA) (Pr 4) (DB). 


-O. 22, R. 4—Applicability. 

If the defendant dies after the suit has been decided 
his legal representatives may be impleaded in tha 
memorandum of appeal without a separate applica¬ 
tion to bring them on the record in place of the 
deceased defendant. AIR 1954 Him Pra 65 (66} 


j-O, 22, R. 4 — Applicability — Provisions apply 
r y P 8ndin g proceedings—Death of defendant 

attei dismissal of suit but before filing appeal _ 

Separate petition for bringing legal representatives on 
record is not necessary. AIR 1955 N U C (Hyd) 485G 


O. l2, R. 4 and 11 — Order contemplates pend¬ 
ing proceedings — Revision against interlocutory 
order Suit cannot be said to be pending in original 
Court — One of applicants in revision dying during 
pendency of revision — Revision allowed against 
remaining applicants and case sent to original Court 
tor trial on merits-Application for substitution can 
be made in original Court within reasonable time — 
No question of limitation entailing abatement arises 
—Limitation Act 1908, Art. 177. 


x revisions oi law contained in 0.22, Rr 4 II. 

Ss. 399 4° 5 Ilyd c p . C.) and Art. 177, Limita¬ 
tion Act (Art. lo5, Ilyd. Lim. Act) which require a 
substitution of legal representative of deceased party 
within a limited period of time contemplate pending 
proceedings. The proceeding loses its character of 
pendency as soon as the Court having seisin of the 
suit orders that it be struck off and sent up to the 
appellate Court. \\ here the defendants in the suit 
go m revision against interlocutory orders in the suit 

the suit cannot be said to be pending in the original 

Court and therefore no question of substitution of 
legal 1 epresentative of the deceased would arise in 
the original Court. Where therefore one of the 
applicants in revision dies during the pendency of 
the revision and his name is struck off and the revi¬ 
sion a lowed in respect of the remaining applicants, 
and the case sent back to the original Court for trial 
on merits, an application for substitution of the leuL) 
representative of the deceased is maintainable in the 
original Court within reasonable time. In such a 
case no question of limitation entailing abatement can 
arise. 2 Deccan L R 657 and 25 Deccan L K 863 

Applied. I L R (1951) Hyd 429 : AIR 1951 Hvd 55 
(56) (Pt A) (Pra 6, S) (DB). ' 


O. 22, R. 4 (4) (Cal) — Applicability. 

From the language of sub-rule (4) introduced by 
Calcutta High Court to O. 22, R. 4 it appears to have 
Been intended for a case not pending in the trial 
Court but pending in appeal. ILR (1958) 1 Cal 212. 

O. 22, R. 4—Applicability—Pending disposal of 
application for substitution of legal representative, 


O. 22, Rr. 4, 5 — Legal representative brought 
on record — Purpose of - Right as heir not esta¬ 
blished. 

The mere fact of the substitution of any claimant 
does not in any manner finally make him tho heir• 
to the deceased litigant or fetter the other party to 
the litigation from questioning his claim in an appro¬ 
priate proceeding. The legal representative brought 
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the litigation. I960 JabLJ 9*93 Tl9 6 1° NIP "l 1 Ms" 8 “ d P Zt Tu Tl le4 (4 ,' _wi" have no application to a 


jl a i ... .. ' :-~ wuuuuu u 

the litigation. I960 Jab L J 99S : 1961 M P L J 398. 

: 9‘ 22. R. 4 Appeal against partnership firm' — 

.egal repiesentatives of deceased partners not 
brought on record— Appeal does not abate — Firm is 

i\ f °f civil actions. See Ibid, C). GO. 

R 4. AIK 1963 Mad 97. 


‘ Xc \ ;- v >ViI ‘ “ avc application to a 

case of abatement where the deceased respondent 

ad contested the suit, but was ex parte at the first 

appellate stage and died during the pendency of the 

™?*ATR?SrjV 1 L I L ( , I9fl4) Cut 396 : 30 Cut L T 
39 . AIR 1964 Orissa 39 (40) (Pt B) (Pr 6). 


0.22, Rr. 4,10—Applicability and scope—Right to 

sue not surviving at all or surviving against surviving 

defendant alone — R. 10 not applicable. A I R 1954 
Mad 766. 

”0. 22, Rr, 4, 3 and II— Procedure laid down in 
xJrcier — Mandatory nature — Stage at which Order 
comes into play — Provisions of Rules 3 and 4 read 
with R 11 not invoked by relevant date — Abatement 

?n*nP pSa * See Ibid ’ °* 22 > u 3. A I R 1953 Nag 12 


22 9 Rr. 4, 11 — Right to sue not surviving — 
Delendant dying in appeal. 

^ here the right to sue dies with the party the 

appeal partakes of the character of suit and if a 

party dies during appeal the appeal abates. AIR 1937 

Nag 216, Foil. 1951 Nag L J (Notes) 148 : 1952 Nag 
L J Oi 

—-O. 22, R. 4 (4) (Orissa):— Applicability — ElFect 
ot Orissa amendment and Calcutta amendment indi¬ 
cated. (Obiter.) I L R (1964) Cut 396 : 30 Cut L T 
39 : AIR 1964 Orissa 39 (40) (Pt A) (Pr 5). 

-O. 22, R. 4 (4) (Orissa) — Court’s power to dis¬ 
pense with substitution — Power must be exercised 
before abatement takes place. 

1 he Court’s power to dispense with substitution 
under O. 22. R. 4 (4) can be exercised only before an 
abatement takes place and not after. The words 
‘whenever the Court thinks fit’ in R. 4 ( 4 ) in the coni 

text must mean when the Court thinks fit within 90 
days from the date of death and before abatement 
takes place. Abatement takes place automatically 
and does not wait for the passing of actual order bv 
the Court. Once abatement takes place, the discre¬ 
tion given to the Court to invoke the provisions of 
R. 4 (4) cannot be exercised. 59 Cal W N 304, Rel 
on I L R (1964) Cut *396 : 30 Cut L T 39 : A I R 
1964 Orissa 39 (41) (Pt C) (Pr 7). 

O. 22, R. 4—Suit against two defendants — One 
of them dying before institution of suit — Suit not 
void ab initio or does not abate under (). 22, R. 4 — 
Proper procedure is to amend plaint or add legal 
representatives as parties, before the suit gels barred 
by limitation. AIR 1953 Trav Co 473, Disting. See 
Ibid, O. 1, R. 10. ILR (1963) 13 Raj 826. 

-O. 22, R. 4—Rajasthan Zamindari and Biswadari 

Abolition Rules (1959), R. 5 (before its amendment) — 
Abatement of — Suit or proceeding — Abatement 
means putting under some kind of suspension—Word 
abatement not used in the sense as it lias under O. 22, 
Rr. 1 to 4, Civil P. C. See Tenancy Laws—Rajasthan 
Zamindari and Biswadari Abolition Rules (1959), 
R. 5. 1961 Raj L W 599. 

2. Rule applies to appeals. 

-O. 22, R. 4—App?al— Death of respondent— All 

legal representatives of deceased party should be 
brought on record — Failure to impleid one or more 
is fatal to appeal. (’51) 1951 A W R Rev 102 : 1951 
R D 92. 

-O. 22, R. 4 (4) (Orissa) and R. 1 1 — ‘Suit’ in R. 4 

(4) does not include ‘appeal’—R. 4 (4) not applicable 
to appeals. 

Though under O. 22, R. 11 a suit means an appeal 
so far as may be, the word ‘suit’ used in sub r. ( 4 ) 
must necessarily mean in the context only suit and 


r i . , in hi; hi appeal. 

In appeal right to v Ue should be taken to mean 
Mo g -i « a PP ea j- AIR 1948 Cal 363. Rel. on. I L R 

(Pr 5) (DR)t 3 1 AIR 1953 Pepsu 154 055) (Pt A) 

O. 22, R. 4 — Legal representative brought on 
record at stage of appeal. 

W hen the legal representatives of a deceased party 
are brought on record at the stage of the appeal they 
must be deemed to have been brought on record at 
the stage of the suit also. This will be so in all cases 
where no prejudice to a party has been caused. 55 

£ un ! L R 331 : 1 L R 0954) Funj 326 : A I R 1953 
I unj 252 (2o4) (Pt C) (Pr 4) (DR). 


3. Rule does not apply to execution 

proceedings. 

See also Ibid, O. 22, R. 12. 

~“0. 22, R. 4—Appeals in execution—Substitution 
of legal representatives — AIR 1929 Pat 565 (FB), 
Dissented from. 

Substitution of legal representatives in appeals 
arising out of execution cases is necessary as pro¬ 
vided under O. 22,Tir. 3, 4 and 8 and their exclusion 
under R.12 is confined only to orders in execution 
proceedings pissed in the original stage, A I R 1929 
Rat 565 (LB), Diss. from. AT R 1956 Assam 9 (Pt A) 
(Pr 2). 

-O. 22, Rr. 4, 3, 8. 12, S. 146 and O. 21, R. 16 - 

Substitution of legal representatives of deceased 
decree-holder in pending execution case — O. 22, 
Rr. 3, 4 and 8 do not apply — O. 21, R. 16 read with 
S. 146 applies — Legal representatives of deceased 
decree-holder can be substituted as rights under 
decree are transferred bv operation of law. AIR 
1965 Pat 85 (86) (Pr 2) (DB). 


4. Where right to sue survives against 
persons other than the surviving 
defendant or defendants. 

-O. 22, R. 4 — Applicability — Suit for damages 

for personal injury against owner of motor vehicle 
insured against third party risks— Insurance company 
impleaded as party — Death of owner pending suit— 
Cause of action survi/es against legal representa¬ 
tives of owner and they can be brought on record 
Whether there is estate of deceased in hands of legal 
representative is immaterial at such stage. See Motor 
Vehicles Act (1930), S. 102, AIR 1957 Mad 236. 

-O. 22. Br. 4, 11 — Defamation — Defendant in 

second appeal dying. 

It is a well-established rule of common law that if 
an injury were done either to the person or the 
property of another for which unliquidated damages 
only could be recovered in satisfaction, the action 
dies with the person to whom or bv whom the wrong 
was done except where a remedy is given to or 
against the personal representatives by the statute 
law. Several exceptions were made by the statute law 
in England to the rule that death extinguishes 
liability in tort. The general rule of common law 
still applies to causes of action for defamation, 
seduction, inducing one’s spouse to live with ano¬ 
ther and to claims for damages for adultery. AIR 
J937 Nag 216; 34 Mad 70; A I R 1926 Mad 243 and 
AIR 1944 Mad 405, Foil. (’51) 1951 Nag L J (Notes) 
148 : 1952 Nag L J S. 
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5. “On^an application made in that behalf.” 

— O. 22, R. 4—Procedure—Application for bring¬ 
ing legal representatives on record necessary. See 
Ibid, O. 22, R. 3. AIR 19G4 S C 215. 

-O. 22, Rr. 4, 11 — Cross-objection — Death of 

respondent—Substitution of heirs in cross-objection 
within time enures for benefit of appeal—Appeal 
does not abate. 

An omission by an appellant to bring on record the 
legal representative of a deceased respondent would 
not cause the abatement of the appeal if the latter, on 
his own initiative, has brought himself on the record 
in the memorandum of cross-objections Bled by the 
deceased; the effect of the legal representative being 
added in the memorandum of objections is in effect, 
to make him a party to the appeal. The cross-objec¬ 
tions are filed in the appeal, and if the heirs of the 
deceased resp >ndent of their own accord come for¬ 
ward for being brought on record, they will be 
brought on lecord both for purposes of the cross- 
objections and appeal, 1964 All L J 1092, 


defendant for one stage of a suit is an introduction 
lor all stages, cannot be treated as a binding authority 
to the effect and extent of a general rule. If the 
doctrine means- to lay down such an absolute pro 
position of law, it should now die for three reasons; 
because the principle is too rigid, it is capable of 
working grave injustice in certain ca>es anci would 
put the law into a strait jacket which it need not 
wear. Therefore, each case must be examined as to 
its own circumstances to see whether they make it 
fall within or without the terms of the above rule. 

69 Cal W N 131: AIR 1965 Cal 304 (306, 307) 
(Pt A) (Prs S, 10, 15). 

"7 _ O. 22, Rr. 4 and 9 — Partition suit — Death of 
defendant Abatement—Kight of legal representative 
to apply for setting aside abatement or for substitu- 

tion-Power of Court. See Ibid, S. 151. A I R 19G0 
Cal 291. 

-O. 22, Rr. 4 and 9 — Application for substitution 
and for sitting aside abatement —Different nature of 
proceedings — Conversion of the former into one of 
the latter—If possible. 


-0.22, R. 4 and O. 9, Rr. 9 and 13 - Death of 

J. D. after ex pirte decree — Decree set aside at 
instance of J. D’s son — Duty of Court to order 
substitution — Suit proceeding as if J. D. was 
still alive — Abatement—Dismissal for default—Res¬ 
toration. 

Where, after an ex parte decree was passed against 
D> he died and the decree is set aside at the instance 
D’s son A and thereafter the suit proceeded against D 
as if lie were still alive and later dismissed for de¬ 
fault, there was no abatement of the suit at any time 
before it was dismissed in default and the suit could 
be restored by an application under 0.9. W hen (lie ex 
parte decree was set aside, A must be deemed to have 
become a party in the suit in the absence of an appli- 
ootion under R. 4 for substitution. In such a case, 
the Court should itself order substitution. No ques¬ 
tion of abatement arose as O. 22 did not apply be¬ 
cause D died after the suit was decreed. Moreover, 
it was the fault of the Court itself for which the 
plaintiff could not he penalised. A 1 R 195S AH 2 10 

<311) (Pr 2). 

~~~ O. 22, R. 4 —Scope—Application for amendment 
of plaint to bring on record legal representaves of 
deceased defendant — If in compliance with rule 4. 
See Ibid, S. 104 (2). AIR 1961 Andh Pra 112. 

“O. 22, Rr. 4 and 9 — Order abating rule —Order 
recorded while application for substitution was 
peiding and which was subsequently allowed — 
Order abating Rule was erroneous—Limits of princi¬ 
ple tint introduction of party at one stage is good 
for all stages. 

Second appeal filed by plaintiff-appellant was 
allowed on 5-7-1963. On the very day application 
ior stay was made and the Rule was issued but it was 
returned unservei due to the de ith of sole respon¬ 
dent in the appeal. Application lor substitution of 
Heirs of deceased, sole-respondent, was made on 13-9- 
] 963, but the pra> er for substitution was actually 
allowed on 1-7-1964. While this application for 
mi Htitution was pending, Registrar by his order, 
dated 1/-6-1964, recorded a note of abatement in the 
Rule as appellant did not t ike any steps for substitu¬ 
tion even after granting two weeks’ time from 27-11- 
1963, for the same. 

Held, that in the facts of the cate the Registrar’s 
order abiting the rule (which is in effect a judgment 
in favour of the opposite party) in the face of the 
substitution order, was erroneous and the Registrar 
was not justified in passing the order abating the 
connected Rule: A I R 1917 P C 156, Rel. on. Rut 
the rule that the introduction of the plaintiff or 


It is clear trom the provisions of Rr. 4 and 9 of 
O. 22 that tue proceedings to brieg the legal repre¬ 
sentative on record are distinct and separate & froin the 
proceedings to set aside the abatement of the suit. 
An application which is essentially one to bring the 
L. R. on record cannot be construed as one for setting 
aside the abatement merely because of the fact it was 
made alter the expiry of the time for making the 
app ication. The question whether a substitution 
application can be treated as one for setting aside the 
abatement depends on the facts stated in the applica¬ 
tion. Where the facts necessary to be stated in an 
application for setting aside the abatement, namely 
tne date of death of the party, ‘.the reason for the 
delay etc., are absent, such an application cannot be 

as , one undei ' O. 22, R. 9- AIR 1951 Madh.B 
lo6‘(Pr 3). 


O* 22, R. 4 Death of defendant — Application 
:)r / n ^ heirs on record Court should determine 
whether proposed legal representatives arc heirs. 

Where during the pendency of the suit the defen- 
( ant died and tne plaintiff applied to bring the sons 
and brothers of the deceased on record and the 
prayer was refused on the ground that the plaintiff 
bad not shown that the persons to be brought on 

record were in possession of the property of the 
deceased. 


Held, that as the plaintiff sought to bring the per 
sons on record on the allegation that they were the 
heirs of the deceased the trial Court should have 
determined whether they were or were not the heirs 
ot the deceased without going into the question whe- 

triei they were in possession of the property of the 
deceased. 1959 M P L J (Notes) 222. 


U. ZZ, If. 4 — 


. /unuavic is not evidence except as 

provided in (). 19, Civil P. C. - Practice of requiring 
affidavit in support of applications under (). 22, Rr. 4 

is not valid. See Evidence Act 0872), Pre 
19.v2 Nag L J 590 : AIR 1953 N ig 135. 

'Overruled in AIR 1954 Nag 260 (DR).] 

— O. 22, Rr. 4 11 and O. 41, R. 22 (4)—Effect of 
application by deceased respondent’s legal repre- 
scntative—Rcspondent filing cross-objection dying 
Ills L. R. applying for substitution for cross-objec¬ 
tion—Application saves abatement of appeal. 

If on the death of the respondent who has filed a 
cross-objection his legal representatives apply for 
being brought on record so far as the cross-objection 
is concerned the application enures for the benefit of 
the appellant and the appeal does not abate even if 

ly ere on n J? application by the appellant, A I R 1939 
Nag o9, Ref, 1951 Nag L J (Notes) S7. 
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O. 22, R. 4 — Substitution of party at one stage— 
Party is introduced for all subsequent stages of litiga¬ 
tion—Fresh application not necessary. See Ibid, 
0.22, R. 3. 1965 B L J R 526. 

~0. 22, R. 4—Abatement—Application for setting 
aside abatement and for substitution of heirs filed in 

second appeal—Court which can deal with — Proper 
procedure. 

\\ here an application for setting aside abatement 
and substituting the heirs of the dead respondent is 
made in second appeal, such application must be 
oealt with by the C ourt in which abatement occurred 
and the proper procedure to follow for the second 
appellate Court is to set aside the decree of the Court 
of appeal below on the ground that it was passed in 
respect of a dead person and to remand the appeal to 
the Court of appeal below in order to deal with the 
application for setting aside abatement and substitut¬ 
ing the heirs of the dead respondent. AIR 1950 Pat 

373, Foil. 1962 B L J R 960 : AIR 1964 Pat 247 
(250) (Pt C) (Pr 5). 

—O. 22, R. 4 — An application under O. 22, R. 4 
written in Urdu is not a proper application as Urdu 
is not the language of the Courts in Lahore. See Ibid, 
S. 137. A I R 1959 East Punj 302 (DB). 

O. 22, R. 4—Application—Proper presentation. 

An application under O. 22, R. 4, Civil P. C., is a 
proceeding in a Court of civil jurisdiction and, there¬ 
fore, has to be presented in the manner prescribed in 
the Code for plaints. Such an application, therefore, 
cannot be said to have been properly presented if a 
postal person brings and delivers it to the office of 
the Court. 52 Pun L R 100 : A I R 1950 East Punj 
302 (304) (Pt C) (Pr 8) (DB). 

-O. 22, R. 4 — Scope — Application by heirs of 

deceased respondent in cross-objections — Omission 
to bring them on record in appeal—Effect. 

Where an application is presented by the heirs of 
the deceased respondent in the cross objections hied 
by the respondent, advantage of such application can 
be taken by the appellant, and the bringing on the 
record of the legal representatives of the respondent 
in the cross-objections will purport to bring on record 
the said representatives of the respondent in the 
appeal also. In such case the omission by an appel¬ 
lant to bring on record the legal representative of a 
deceased respondent will not cause the abatement of 
the appeal because the effect of the legal representa¬ 
tive being added in the cross-objections is in effect, 
to make him a partv to the appeal also. AIR 1919 
Mad 1020, Foil. A'l R 1917 P C 150, Disting. 1957 
Raj L W 60S : ILR (1957) 7 Raj 1075 : AIR 1958 
Raj 247 (248) (Pr 3) (DB). 

-O. 22, R. 4 — Death of plaintiff after rehearing— 

Appeal by defendant—Bringing on record legal repre¬ 
sentative of plaintiff in appeal—Procedure. See Ibid, 
0. 22, R. 11. AIR 1955 NUC (Raj) 4034. 

6. Limitation to implead legal representative. 

•-O. 22, R. 4 — Applicability—Death of respon¬ 

dent—Application by appellant for bringing on re¬ 
cord legal representatives of deceased — Limitation 
held started from date of death of respondent and 
not from date of knowledge on part of appellant of 
such death—See Limitation Act (1908), Art. 171. AIR 
1964 S C 215. 

"““O. 22, R. 4 — Limitation to implead legal repre¬ 
sentatives—Some impleaded within 90 days — Appli¬ 
cation to implead remaining is governed by Art. 181 
and not Art. 177. See Limitation Act (1908), Ait. 177. 
AIR 1963 Andh Pra 406 

-O. 22, R. 4 — Proceeding for issue of certificate 

under S. 13 (3), C. P. and Berar Relief of Indebtedness 


Act—Death of debtor — Application for substitution, 
ot legal representatives—Application is not one under 
any provision of Civil P. C.—Neither Art. 177 nor 181, 
Limitation Act applicable. See Debt Laws—C. P. and 

Berar Relief of Indebtedness Act, S. 13. 1963 Mali L J 
(Notes) 69. 

“ 0',%?’ S* lo3, O. 41, R. 1 — Calcutta Higb 

Court (O. S.) Rules, Chapter 31, R. 2 - Appeal filed 
without copy of decree — Interim order, staying 
execution ■ Date of appeal — Respondent dead on 
date of filing appeal—Substitution of legal represen¬ 
tative O. 22, R. 4 read with R. 11 applies—Cause 
title cannot be amended under S. 153. 

The period of limitation for filing an appeal from* 
a decree or order of the Calcutta High Court in the 
exercise of its original jurisdiction is 20 days from 
the date of the decree or order under Art. 151 of the- 
Limitation Act. Under R. 2 of Chapter 31 of the Rules 
of the Original Side of the Calcutta High Court every 
memorandum of appeal from the Original Side is to- 
be in korm No. I of Appendix L to the said Rules 
and has to be drawn up in the manner prescribed by 
O. 41, R. 1 of the Code of Civil Procedure and pre¬ 
sented with a copy of the decree appealed from. 

U nder S. 12 (2) of the Limitation Act the day on 
which the judgment complained of was pronounced 
and the time requisite for obtaining a copy of the 
decree appealed from have to be excluded in com¬ 
puting the period of limitation. Under O. 41, R. 1 
of the Civil P. C., the memorandum of appeal must 
be accompanied by a copy of the decree appealed 
from and (unless the Appellate Court dispenses there¬ 
with) of the judgment on which it is founded. It is 
the usual practice of the Calcutta High Court especi¬ 
ally when stay ol execution is asked to allow a memo¬ 
randum of appeal to be filed without a certified copy 
of the decree on the undertaking of the appellant to 
file it as soon as the same is obtained. The fact that 
the certified copy was not available before February 
1> 1963, does not and cannot mean that the appeal is 
to be treated as one which could not have been filed 
before February 1, 1903 when long before that date 
the appellant was allowed leave to file the memo¬ 
randum of appeal and obtain an interim order res¬ 
training the plaintiff (respondent) from executing the 
decree. In such a case the Court must proceed on the 
basis that the appeal was filed on the date of the 
interim order (that is August 10, 1962, in the instant 
ca$e) and then determine whether the appellant can 
he excused for the delay .in making the application 
for bringing the representatives of the deceased plain¬ 
tiff (respondent) on record. 

By virtue of suk«r. (3) of R. 4 of O. 22, where no 
application is made under sub-r. (I) within the time 
limited by law the appeal shall abate as against the 
deceased respondent. This rule applies where the 
respondent had died before the appeal was filed. 

The Court cannot allow the cause title to be amend¬ 
ed by entering the name of the legal representatives 
of the dead man on the record under S. 153 of the 
Civil P. C. Where the respondent had died before 
the presentment of the memorandum of appeal the 
case is not one of mere addition of parties but is in 
substance a case where an appeal is being filed against 
the legal representatives of the dead party on the day 
on which the application for adding him as party 
respondent to the appeal is filed. AIR 1925 Mad 
1210 (FB) Distinguished; A I R 1946 F C 13, Rel on.; 

ILK (1948) 1 Cal 25, Foil. 

Section 153 cannot be invoked bv a party who is 
guilty of laches to cover up his default. 

Held, that the appeal being treated as having been 
filed in August, 1902, the appellant must make out a 
case for condoning the delay in bringing the legal re¬ 
presentatives of the deceased on the record. This he 
failed to do. An application for substitution in such 
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^ case comes under the provisions of O. 22 and the 
period of limitation for making such an application is 
not three years under Art. 181 of the Limitation Act. 
A I R 1963 Cal 417 (419, 420, 421) (Prs 5, 6, 12, 13, 
16) (DB). 

-O 22, R, 4 (1) and (3)—Limitation—Abatement 

of appeal—Limitation Act (1908), S. 4 and Art. 177. 

The whole effect of S. 4, Limitation Act is in- 
-directly to extend the period of limitation. The time 
limited by law would therefore be the time prescrib¬ 
ed by the relevant article as extended or enlarged by 

S. 4. Therefore the time limited by law for making 
the application contemplated by O. 22. R. 4, sub¬ 
rule (1), Civil P. C., is the time prescribed by Art, 177, 
Limitation Act, as extended by S. 4 of the same Act, 
that is to say, as extended up to the day on which a 
Court is first available, when the period of limitation 
expires during a time that the Court is closed. If, 
therefore, an application under O. 22, R. 4 (1), is 
made on the day on which a Court is first available 
no question of the appeal having abated under O. 22, 
U. 4 (3) arises. 58 Cal W N 401 : I L R (195:3) 2 Cal 
14 1 : A I R 1954 Cal 569 (570, 571) (Prs 9. 10) (DB). 

“O. 22, R. 4—Limitation—Second appeal—Appli¬ 
cation for bringing legal representatives on record — 
Presentation of, to lower Appellate Court—Forwarded 
to Registrar of High Court—Loss in transit — Second 
application—Legal representatives held were brought 
oji record within time — (Limitation Act (1908), 
Art. 177). A I R 1955 N U C (Ilim Pra) 3C80. 

-O. 22, Rr. 4 and 9 - Scope—Application for bring¬ 
ing legal representative on record cannot be treated as 
one to set aside abatement simply because it was 
made after expiry of limitation. AIR 1955 N U C 
(Madh B) 3013. 

; O. 22, Rr. 4 (3) and 9 (2)— No application made 
within 90 days of defendant’s death for bringing his 
legal representatives on record nor steps taken to get 
abatement set aside after exact date of death of defen¬ 
dant known but instead application made for substi¬ 
tution of legal representatives of defendant — Abate¬ 
ment held could not he set aside. 1962 M PL J 
(Notes) 168 : 1962 Jab L J 392. 

O. 22, R. 4—Substitution of legal representatives 

— One of them impleaded beyond limitation— Lega¬ 
lity. 

There is nothing wrong in the belated impleading 
of one of the legal representatives of the deceased 
res pondent when the appellant had in time brought on 
record, all the legal representatives ascertained after 
diligent inquiry. AIR 1945 Nag 53, Foil. 1959 JabLJ 
173 ; 1958 M P C 706 : 1959 M P L J 517. 

“7 22, R. 4— Application for substitution made 

ait( r time prescribed can be treated as one for setting 
aside abatement- See Ibid, O. 22, R. 9. AIR 1962 
Orissa 94. 

22, R. 4; O. 1, R. 10—Redemption suit—Death 
-ot one of defendants — Application for addition of 
legal representative after limitation —Right fo redeem 
Juot extinguished — Continuation of suit by addition — 

T. P. Act (1882), S, 60, Proviso—See Ibid, O. 1. R. 10. 
AIR 1950 Pat 281. 

O. 22, Rr. 4 and 9— Application to bring legal 
representative — Delay — Ignorance of death — If 
good cause. 

Ignorance of death can be deemed to be a good 
ground for the delay in presenting an application to 
bring the legal representative of the deceased respon¬ 
dent on record when such ignorance is not attributable 
to any negligence : AIR 1980 Punj 335 (FB), Foil. 
AIR 1961 Punj 358 (360) (I»t B) (Pr 4) (DB). 

“ O* 22, Hr, 4 and 9 — Application for bringing 
legal representative on record and for setting aside 


abatement of appeal— Limitation— Starting point — 
Knowledge of death — Relevancy— (Limitation Act 
(1908), Arts. 171, 177.) 

On the death of a respondent it is incumbent on the 
appellant to cause the legal repressntatives of the 
deceased to be made a party and if no application for 
this purpose is made within the time limited by law, 
the appeal must abate as against the deceased. Under 
Article 177, Limitation Act, a period of ninety da>s is 
allowed for making such an application and the 
terminus a quo is the date of the death of the decea¬ 
sed respondent. Even if the appeal has abated the 
appellant is given another chance of approaching the 
Court for an order to set aside the abatement, and if it 
is proved that he was prevenled by any sufficient 
cause from continuing the appeal, the Court shall set 
aside the abatement on such terms as to costs or other¬ 
wise as it thinks fit. Under Art. 171, Limitation Act, a 
period of sixty days is fixed for making such an appli¬ 
cation and the terminus a quo for this purpose is the 
date of the abatement. The knowledge of the appel¬ 
lant about the death of the respondent does not figure 
anywhere in these two articles and therefore prima 
facie the date of the knowledge of the death would 
not be relevant for considering the question of limita¬ 
tion. AIR I960 Punj 207 (208) (Pt A) (Pr 3). 


JKr. 4 and 11 and 5. 116 


pending appeal — Legal representative dying befo:e 
being made party to appeal — Application to brine 
collateral of respondent on record—Application is not 
under O. 22, R. 4 but under S. 148 — Article of Limi¬ 
tation Act applicable is Art. 1 Si and not Art. 177 — 
(Limitation Act (1908), Arts. 177 and 18J) — AIR 1951 
Cal 518 and AIR 1954 Ilyd 12, Rel. on. I960 Raj 
L W 18 : ILK (1939) 9 Raj 923. 


-O. 22, R. 4— Suit for recovery of possession 

against joint trespassers — Dismissal— Appeal — One 
respondent dying pending appeal — Application to 
bring legal representatives on record dismissed as 
filed beyond time —Appeal whether abates as whole 

S. 5, Limitation Act —Applicability. 

Where one of the respondents dies pending an 
appeal against the dismissal of a suit for recovery of 
possession, the broad test to determine whether the 
whole appet! abates is whether the continuance ot 
the appeal would result in two inconsistent decrees or 
would result in the emergence of a decree which could 
be rendered futile by the other persons in possession 
who are not properly before the Court. 

Held, that the appeal abated a? a whole and not 
only against the deceased defendant because in the 
circumstanceslit could not beheld that the son who 
was impleaded as a defendant substantially or suffi 

, r l e ^ e B se I 2 tod f r he estate °f the deceased. AIK 
IJ54 All i lo, Diss. from. 


Held further that the plaintiff could not claim 

benefit of S. 5 of the Limitation Act. ILR MOW, n 

Kai 1180 : AIM 1959 Raj 17 (20) (Pt A) (Prs10, 12) 

—O. 22, Br. 4 and 11 —Death of one of respondent, 
pern mg appeal — Some of legal representatives 
brought o n record within time — Application to im- 
plead remaining legal representatives after limits 

S°5J~ Abatement ° f appeal ~£Limitation Act (1908)’ 


» c lidiueccy oi an appeal one of the res 

pondents who was a necessaiy party died leaving be. 

due enquiries and bona fide believing that the decea^ 
sed respondent had only two minor sons brought 
their names on record within limitation. But as he 
came to know of the third minor son who w2 2 
youngest of all, after the period of limitation has 
expired he brought that fact to the Court’s notice 

record * applicati<> " for bringing him o* 
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Held, (i) that the estate of the deceased respondent 
was sufficiently represented by the two minor sons 
who were brought on record within time and, there- 
tore, the appeal did not abate by reason of the fact 
that the third minor son was not brought on record 
within limitation. 


(ii) that as there was no fraud or collusion on the 
part or the appellant the Court should exercise its 
discretion by allowing him to bring on record the 
lett out legal representative even after limitation bv 
giving him the benefit of S. 5, Limitation Act. 1955 

Raj L 322 : ILR (1955) 5 Raj 77 : AIR 1954 Rai 
287 (290) (Pt B) (Prs 10, 17) (DB). 1 


7. ‘Shall cause t!ie legal representative of the 
deceased defendant to be made a party”. 

P* 22, R. 4 Procedural error— Omission to bring 
legal representative on record - Correction of error— 
See Ibid, S. 99. AIR 1954 Ajmer SO. 

O. 22, R. 4 Death of party—All legal representa¬ 
tives must be impleaded except in exceptional circum¬ 
stances — Failure to implead some of them—Suit or 
appeal abates—See Ibid, 0.22, K.3. AIR 1903 All 391. 

“ 'O. 22, K. 4 - Notice— Death of one of respondents 

during pendency of second 'appeal — Substitution of 
names Notice to other respondents is not neces^arv 

AIR 1955 NUC (All) 1703- y> 

O. 22, R. 4 Death of defendant — Summons to 
legal representative for substitution —Legal represen¬ 
tative not appearing — Substitution ordered but no 
date for appearance and filing w ritten statement fixed— 
Subsequent ex parte decree, setting aside of. See Ibid, 
O. 9. R. 13. ILR (195S) 1 Cal 212. 

O. 22, R. 4 (2), Ss. 47, 115 — Suit relating to 
property — Legal representatives of deceased de¬ 
fendant setting up their ov n independent title 50 
property -Court should implead them in their per¬ 
sonal capacity as well —Decree —Execution — Sepa¬ 
rate suit by legal representatives for asserting inde¬ 
pendent title is not necessary. 

w 

Whenever the legal representatives of a deceased 
defendant wish to set up their own independent title, 
the Court should implead them not merely gs legal 
representatives but in their own personal capacity. 
Then, they can agitate their own title untrammelled 
by the limitation placed upon them by O. 22, R. 4 (2) 
in their capacity as legal representatives. It is not 
necessary for the legal representatives to bring a sepa¬ 
rate suit for asserting their independent title to the 
property in the suit. The question whether the pro¬ 
perty did not belong to the deceased defendant but to 
the legal representatives in their own independent 
rights relates to the execution, discharge or satisfac¬ 
tion of the decree and can be gone into by the execu¬ 
ting Court without going behind the decree. A I R 
1939 Lah 178; AIR 1947 Bom 307, Diss. from. ‘l9G3 
Ker L J 633 : 1963 Kcr L T 500. 

-O. 22, R. 4-Defect of parties — Memorandum of 

appeal—Amendment—Respondent dead when appeal 
was filed — Legal representatives can he brought on 
record — Amendment permissible. See Ibid, S. 153. 

AIR 1962 Mys 44. 

- O. 22, Rr. 4, 3 — Death of party pendente lite — 

Abatement—Principles — Death of defendant — Bona 
fide application within time for substitution of some 
of the heirs only—Suit does not abate for non-substi¬ 
tution of other heirs not known to plaintiff — Other 
heirs can be added even after expiry of period pres¬ 
cribed for abatement. See Ibid, O. 22, R. 3. AIR 1964 
Pat 116. 

-O. 22, Rr. 4 and 11—Ex parte order granting sub¬ 
stitution — Application for bringing on record legal 
representatives of deceased respondent—Application 
time-barred—Opposite party not given formal notice 


• 0 % 

- Ex u par ‘ e order pawed granting application — Party 
to whose prejudice it was passed ex parte is entitled 
O object to it. See Ibid, S. 151. A I R I9G5 Punj 367 

i i2‘i Suit by son challenging alienation 

T fa .-n er ’, Under Pun )? b Customary Law — Death of 
plaintiff during pendency of defendant’s 'second 

X 1 ^ 1 1 ,. — ^ leaving any heir— 

Mother n possession of property joined as inter. 

meddler by defendant appellant — Mother held, had 
no locus standi to prefer Letters Patent appeal 
against decree allowing second appeal. See Ibid, 
S. 2 (11). AIR 1962 Punj 457 (DB). 

, , O; 22, R.4 Legal representative ol a deceased 
defendant not impleaded in the first appellate Court’s 
decree though a necessary party — Such legal repre¬ 
sentative impleaded in revision against order* of 
remand by first appellate Court-Second appeal with¬ 
out impleading such representative incompetent. See 
Ibid, O. 1, R. 10. AIR 1964 Orissa 211 (DB). 


8. Iwo or more legal representatives. 

® O. 22, Rr. 4, 11 — Abatement of suit or appeal 
— Impleadel legal representatives sufficiently re¬ 
presenting the estate of the deceased — Decision, if 
binding on those not brought on record — Omission 
to implead certain representatives of respondent— 
Duty of appellant. 

Where a plaintiff or an appellant after diligent and 
bona fide enquiry ascertains who the legal representa¬ 
tives of a deceased defendant or respondent are and 
brings them on record within the time limited by 
law, there is no abatement of the suit or appeal, the 
impleaded legal representatives sufficiently represent 
the estate of the deceased and a decision obtained 
with them on record will hind not merely those im¬ 
pleaded but the entire estate including those not 
brought on record. In a case where the person 
brought on record is a legal representative it would 
be consonant with justice and principle that in the 
absence of fraud or collusion the bringing on record 
of such a legal representative is sufficient to prevent 
the suit or the appeal from abating AIR 1962 S C 89 
and A 1 R 1963 S C 553, Disting.; I L R 26 Mad 230, 
Approved. 

Though the appeal has not abated, when once it is 
brought to the notice of the Court hearing the appeal 
that some of the legal representatives of the deceased 
respondent have not been brought on record, and the 
appellant is thus made aware of this default on his 
part, it would be his duty to bring these others on 
record, so that the appeal could be properly consti¬ 
tuted. In other words if the appellaat should suc¬ 
ceed in the appeal it would he necessary for him to 
bring on record these other representatives whom he 
has omitted to implead originally. Daya Ramv.Shvam 
Sundari, (1965) 1 S C A 789 : (1965) 1 SCWR S65: 
1965 SCO 638 : (1965) 2 Andh L T 147 : (1966) 1 
S C J 6 : I L R (1965) 1 All S27 : AIR 1965 S C 1040 
(1054) (Pt B) (Prs 11, 12). 

•-O. 22, R. 4—All legal representatives brought 

on record hut some not served —Sufficiency. 

Where all the legal representatives, at any rate, all 
those persons who were said to he the legal represen¬ 
tatives of the deceased defendant had been substi¬ 
tuted, the requirements of 0.22 had been fulfilled. If, 
subsequently, some of the heirs, thus substituted, are 
not served the question is not one of abatement of the 
suit or of the appeal, but as to wdiether the suit or 
the appeal was competent in the absence of those 
persons. The only question which may or may not be 
ultimately found to be material on a nroper investiga¬ 
tion may be whether the decree to be passed would 
be binding on those who had not been served. Nani 
Bai v. Gita Bai, 195,8 S C J 925 : 1959 S C A 173 : 1>1 
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Bom L R 523 : 1959 S C R 479 : AIR 1958 S C 706 
(711) (Pt E)(Pr 8). 

O. 22, R. 4—Legal representative who is. 

Where one of the respondents, a Mahomedan, dies 
during the pendency of the appeal leaving widow 
and brothers and the widow is not, hut the brothers, 
alone are mutated, the brothers as legal representa¬ 
tive represent the estate of the deceased and the 
appeal does not abate on the ground of the widow 
not being brought on the record. (’51) 1951 R D 1 : 
1951 A W R Rev 26 (30). 

O. 22, R. 4 (1) and (3) — Abatement — Suit for ac¬ 
counts of dissolved firm — One defendant dying — 
Plaintiff applying in time for bringing legal represen¬ 
tatives on record and Court allowing same—Plaintiff 
ater applying on another defendant’s objection to 
bring other representatives on record — Suit does not 
abate though other representatives necessary parties— 
Court considering authorities and allowing plaintiff’s 
application — Order is not revisable — Art. 181, ap¬ 
plies. See Ibid, S. 115. 1960 Nag L J (Notes) 28. 

" O. 22, R. 4 (1)—Two or more legal representa¬ 
tives - Some only substituted—Effect. See Ibid, O 22, 
R. 3. (’Cl) 65 Cal W N 540. 

O. 22, R. 4 (1) — Death of defendant — Right to 
sue surviving — Some only of his legal representa¬ 
tives brought on record — Suit does not abate and 
errcctive decree can lie passed. 

Where on the death of a sole defendant or a sole 
surviving defendant to a suit the right to sue survives 
and some only of the legal representatives of the 
deceased defendant are brought on record, the su.t 
does not abate and if an effective decree can lie passed 
against such legal representatives it must he passed. 

or in such a case i( one of the several legal represen¬ 
tatives of a deceased defendant is alone impleaded 
he sufficiently represents the estate and is thus a 
legal representative’ as defined by S. 2(11) for the 

,?• 22. R. 4. A I R 1902 S C 232, Applied. 
AIR 1963 Him Fra 2o (27) (Ft R) (Frs 10, II). 

O' 22 - R* 4(1) - Death of defendant — Bringing 
legal representatives on rccord-One brought within 
and others beyond limitation - Suit does not abate. 

Where some only of the legal representatives of a 
deceased defendant are brought on record within the 
prescribed period of limitation and another applica¬ 
tion is made in good faith to bring on record the 
other legal representatives after the prescribed period 
ot limitation the suit does not abate. AIR 19^7 I nh rt 

07 ttfwe) (?!'uir Fo11 - A 111 Him 

TtO- 2 2> R- 4 — Applicability — Decree obtained 
without impleading all heirs—Binding nature of on 

heirs lelt out — Theory of substantial representa- 
tion. 

C was in possession of certain property which F 
claimed under a rival title. As C was then dead F 
brought a suit to declare his title and recovery 
against the heirs of C hut omitting to implead cer- 
tain persons who were admittedly the co-heirs of 
those whom he impleaded as defendants in the suit. 

Held, that the decree was not binding on the heirs 

J . 10v vever few they might be and however 
little the interest they might represent. The doctrine 
ot substantial representation of the deceased oppon¬ 
ent s estate could not help F inasmuch a> it could not 
apply to the suit when it was laid. In such a case the 
Court was not dealing with any question of execution 
ol a properly obtained decree where the doctrine 

* ri e f ?iiP ea * e< ^ to v hh more or less success. 1958 
i^er L. I 95 /. 
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O. 22, Rr. 4 and 11—Death of defendant or res¬ 
pondent—One or more legal representatives brought 
on record No fraud or collusion — Suit or appeal 
does not abate. y 

Where on the death of a defendant or a respondent 
sone one or more of his legal representatives are 
brought on record in the absence of any fraud or col¬ 
lusion, the estate of the deceased party is fuJly repre- 
sented and there is no abatement of the suit or appeal 
against him. The position, however, is different if no 
one is brought on record in the place of the deceased 
and the estate goes unrepresented. AIR 1928 All 532 

UP o*l‘ o 2 ? and Am 1945 ° udh 196 a "<l 

AIR 1954 Raj 287, Rel. on ; AIR 1945 Nag 53 and 
1958 M P C 305, Foil. The fact that the respondents, 
who were respondents along with the deceased res¬ 
pondent have applied for bringing all the le^al repre¬ 
sentatives of the deceased on record in a subsequent 
application, will not have the effect of making the 
earlier application of the appellant for the substitu- 
tion ol the names of some of the legal representatives 
?Qc!l e deceased in his place, wanting in bone fides. 

^ '9o ; AIR 1966 Madh Pra (82) 

~ Ti^.f 2, Rr * 4 and 3-Death of party pendente lite 
—Abatement- Principles Death of defcndant-Bora 
fide application within time for substitution of some 
ol the .ie,rs only —Suit docs not abate for non-substi. 
ution of other heirs not known to plaintiff — Other 
heirs can he added even after expiry of period prer- 

crihed for abatement. 1 

nf^ihf V? a ? uit , on , a mortgage, on the death of one 
of the defendants the plaintiffs bona fide made an 

application within the prescribed time for substitu- 
tion of only two of the heirs of the deceased defen¬ 
dant in ignorance of the existence of a third heir : 

Held that the suit .did not abate for non-substitu- 
ti n of the third heir within time and that he could 

eg.dly be brought on record by an application made 
even beyond the prescribed period: AIR 1923 

and ILR 35 ? an , d AIR 

A D 7° I 23 J° AIR 1Q 43 Bom 457 and 

193 in 9 - oA 4 » 9 , and AIR 19 33 Cal 498 and AIR 
\ 9 /?* Ra J 2 37, Rel. on.; AIR 1959 Pat 254 (FB) mrl 

A,R 1920 Rat 123 and AIR 1953 Pat 324 and AIR 
19o5 I at 240 and AIR 1959 Pat 446 aip io«') 

Rat 285 (FB) and AIR 1902 Pat 39o Dkt ThV / 1962 
the subject may be summarised as follows • (i) Whe°re 
all he heirs and legal representatives of a deceased 
paity are already on the record in any capacitv them 

stitution Ce r S1 / y vvl r fil !! lg , an application for their Sub¬ 
stitution, ( 11 ). Where the deceased party leaves behind 

several heirs some of whom on 1 v a re alreld! nn li 

record, an application for substitution of his other 

heirs has to be made within the prescribed nerind • 

order to save abatement, (hi) Where the deceased 

te.isri ti; I" 

there is fall representation of the deceasedTnVthe 0 ’ 
is no abatement; the other heir? n,, ecea . eci ancl [here 

added as parties even beyond the period^fwl - be 
(I’rs 13. 14) (DB). (121 ’ 122) (Pt A > 


O. 22, Rr. 4 (3), 9 — Death of sole resnondonf_ 

Bona fide action of appellant-Settingaside o/abate- 

the^ppeflantfirs^sought^t^^substitute'h' 5 re ^ 0ndent - 

wil°l offcdeeSld^spondlJ a5a 

under the guardianship of hisfather w!m POnd f C k t 
executor under the will. The applieatSs iT bSh 
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cases were made within time. When thereafter the exe¬ 
cutor obtained probate of the will and the widow 

died, the appellant filed an application to implead the 
executor : 

Held, that the action of the appellant was bona 
fide; that there was no abatement for failure to substi¬ 
tute executor, who was the sole representative, within 
prescribed period and that even if there was abate¬ 
ment the appellant was entitled to have the abate¬ 
ment set aside and to have the name of the executor 
substituted in place of the deceased respondent. AIR 
1950 Pat 559 (360, 361) (Pt A) (Pr 2) (DB). 

7 O. 22, R. 4—Two or more legal representatives— 
Failure to implead all—Effect. 

H the appellant, after the exercise of due diligence, 
“led a bona fide application for bringing on record 
three legal representatives of deceased respondent 
and if immediately on being informed ot the existence 
of the other legal representatives, an application was 
hied in the Court without any delay, then the appeal 
should not be held to abate. ATR 1927 Lah 0 and 
AIR 1920 Lah 228 and AIR 1935 Lah 712 and AIR 
1939 Lah 439, Rel. on. AIR 1927 Lah 94, Dist. AIR 
1962 Pnni 446 (448, 449) (Pt B) (Pr 7) (DB). 

^-O* 22, R. 4, Ss. 50, 52 — Theory of substantial 

representation — Applicability. AIR 1950 Trav-Co 1 , 
Overruled. See Ibid, S. 50. AIR 1956 Trav-Co 147 
(FB). 

~0. 22, R. 4, S. 52 — Rule of substantial represen¬ 
tation—Applicability — Case where suit at inception 
not filed against debtor himself. See Ibid, S. 52 Alii 
J931 Trav-Co 244 (DB). 


9. Wrong person as legal representative. 

. .. Dec fe e .against wrong legal represen- 

tative -Meet. See Ibid, S. 52. AIR 1951 Cal 22S 

\ L/i) / • 

~ °;. 22 < R - 4 Wrong person as representative — 

Execution proceedings -'Decree-bolder acting bona 
lide See Ibid, O. 21, R. 22. AIR 1952 Orissa 312 


O. 22, R. 4 Wrong person impleaded as legal 
representative-Effect — Impleading of legal repre¬ 
sentative not bona fide—Person cannot represent 
estate of deceased. 

If the plaintiff, bona fide and without any fraud or 
collusion, brought a person on record as the legal 
representative ot the deceased defendant, such per¬ 
son, in spite of his being only one of the legal repre¬ 
sentatives or being even a wrong legal representative 
may sufficiently represent the estate for the purpose 
of the suit. ILR 32 Cal 296 (PC) and AIR 1930 Mad 
69 and AIR 1930 Mad 930, Rel. on. But where the 
circumstances and facts of the case make it clear that 
the impleading of a wrong person as legal representa¬ 
tive was not bona fide and beyond fraud and collu¬ 
sion, the estate of deceased cannot be sufficiently and 
effectively represented by the person impleaded. AIR 
1964 Ker 258 (261) (Pt B) (Prs 9, 10). 


10. Joint Hindu family and legal 

representative. 

• -O. 22, Rr. 4 and 11 — Alienation by Hindu 

widow without legal necessity — Declaratory suit by 
reversioners — Death of widow — Her heirs are not 
necessary parties. See Hindu Law — Alienation — 
Widow. (1965) 2 SCWR 628 : AIR 1966 S C 216. 

• -0.22, R. 4—Existence of two kartas not contem¬ 

plated by Hindu Law—Two persons can be managers 
and represent Hindu joint family trading firm — Suit 
by such two—Decree in favour of firm— Appeal—One 
manager dying Other cannot continue to represent 
farm unless fresh authority therefor is granted—No 


proof produced of such authority — Appeal must 
proceed on basis that suit was brought by two plain* 
tiffs. See Hindu Law—Joint family. AIR 1965 S C 


. P* 22, R. 4 and O. 41, R. 4 — Shall cause the 
legal representative of the deceased defendant to be 
made a party. 

Suit by R and B for possession and mesne profits— 
Even if the property could be held to be joint family 
property plaint not indicating that the plaintiffs sued 
as karta or managers of a joint family — Death of R 
pending appeal by defendant — Held, that in the 
circumstances it was right to hold that the suit was 
filed by R and B in their individual capacity and 
therefore the heirs of R should have been brought 
on to the file. AIR 1954 Ajmer 54 (2) (55) (Pr 2). 

■ O. 22, R.. 4 — Applicability — Decree against 
members of joint family — Death of one member — 
His legal representatives not brought on record — 
Effect. 

In the ca^e of a joint decree against members of a 
joint Hindu family, the decree cannot lapse by reason 
of the death of one of the members of the joint 
family on the ground that the dead man’s legal 
representatives were not brought on record. 1948 
A M L J 38 : AIR 1954 Ajmer 64 (1) (Prs 1, 3, 4). 

-O. 22, R. 4 -“Legal representative”—Joint Hindu 

family and legal representative — Hindu if legal re¬ 
presentative of his father or grandfather. See Ibid, 
S. 2 (II). AIR 1955 NUC (All) 3606 (DB). 

-O. 22, R. 4 — Agreement to alienate joint family 

property by father as manager, for debts incurred by 
him-If can be enforced against son — Decree for 
*oecillc performance against father — Suit by son to 
set asJd G decree challenging factum of debt — Main¬ 
tainability —’ Son impleaded as legal representative in 
previous liligatiori against father on his death — 
Subsequent plea as to factum of debt if barred by 
res judicata — Son born after institution of previous 
suit—Position of sonffo challenge agreement now far 
affected bv that fact. See Hindu law — Debts. AIR 
1903 Bom 100 (DB). 

—;—O. 22. R. 4 — Suit against individual members of 
joint family not in representative Capacity — Widow 
of deceased member is necessary leg?:! representative. 
See Ibid, O. 22, R. 2. AIR 1955 Nag 166 (DB). 

“ O. 22, Rr. 4 and II — Suit for partition—Hindu 
joint family — Death of co-parcener perding appeal 
— II is widow not brought on record — Total abate¬ 
ment of appeal. 

W’hether the estate of a deceased Hindu male is 
adequa l ely represented in any partition suit would 
depend on the frame of the suit and the nature of 
the relief claimed. In a suit for partition every 
member of the joint family who is entitled to a share, 
even though it may be of limited character, is a 
necessary party. Where in a suit for partition bet¬ 
ween members of a joint family one of the coparce¬ 
ners dies pending appeal it is necessary for the 
appellant to bring his widow on record within timo. 
The deceased coparcener’s widow is under the Hindu 
Women’s Rights to Property Act entitled to claim by 
partition the same interest which her husband had in 
the joint family property. In her absence, the estate 
of the deceased coparcener is not adequately repre¬ 
sented. It is an accepted proposition that no decree 
for partition can he made in the absence of any co- 
sharer. It follows therefore that the appellant’s failure 
to bring the deceased coparcener’s widow on record 
within time would result in the abatement of the 
appeal as a whole. 

Different considerations may well arise where the 
contest is not between the members of the joint 
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family inter se but between a joint family represented 
by its manager and a stranger. In such a case the 
manager or the managing members of the joint family 
may adequately represent all the members of the 
family including a widow entitled to a share under 
the Hindu Women’s Rights to Property Act. 20 Luck 
305, Ref. to. ILR (1951) Nag 294 : 1951 Nag LJ 550: 
AIR 1S51 Nag 434 (436) (Pt D) (Prs 26, 29) (DB). 

-T). 22, R. 4 — Applicability — Suit for partition 

against individual members of joint Hindu family— 
Death of respondent pending appeal — Widow not 
substituted —Abatement. 

During the pendency of an appeal, in a suit for 
partition of joint family property brought against 
the individual members of the family, one of the 
defendants-respondents died leaving a widow and a 
son who was already on record. The widow was 
however not brought on record as party to the appeal 
within time. 

Held, that the entire appeal abated as the interest 
of the widow of a deceased member was not repre¬ 
sented by the other members of the joint family who 
may be on the record of the case. A Hindu widow 
■»s a legal representative of the deceased coparcener 
and her interest must lie represented. AIR 1953 Pat 
324, Pel. on. 34 Pat 217: 1955 BLJR 192: AIR 
1955 Fat 391 (392) (Pt A) (Pr 7) (DB). 

-G. 22, R. 4—“Legal representative”—Joint Hindu 

family — Legal representative — Widow (Hindu 
Women’s Rights to Property Act (1937), S. 3). 

Where in an appeal arising out of a suit for parti¬ 
tion of Hindu joint family property, one of the 
respondent-coparceners dies leaving behind him his 
widow and sons, the whole appeal would abate in 
the absence of substitution of the widow in his 
place even though the sons were already on record 
us parties to.the suit. In view of the peculiar status 
created for the widow under the Hindu Women’s 
Rights to Property Act, entitling her to claim parti¬ 
tion in her own right, the sons cannot represent her 
interest. If the appeal were allowed to proceed with¬ 
out making the widow a party, there is a chance of 
having two inconsistent or contradictory decrees, 
which under the law must be avoided. AIR 1953 
Pat 324, Rel. on. 32 Pat 1003 : A I R 1955 Pat 240 
<241, 242) (Pr 6 ) (DB). 

O. 22, Rr. 4 and 3 — Joint Hindu family and 
:egal representative —W idow of deceased coparcener. 
See Ibid, O. 22, R. 3. AIR 1953 Pat 324. 


leaving behind widow, sons and daughters during 
pendency and after coming into force of Hindu 
Succession Act—Failure of plaintiff to implead legal 
representatives—Suit abates only as regards deceas- 
ed member s interest—Hindu Succession Act (1956), 
S. 6—Specific Relief Act (1877), S. 15. 

Where a suit is filed against a coparcenary for 
specific performance of a contract for sale of landed 
property belonging to the joint Hindu family entered 
into by three members thereof as representatives of 
the family and during pendency of the suit and after 

j r Ill ] ndu Successi on Act came into force one of the 
defendant members dies intestate leaving behind 3 
widow, daughters and sons the failure of the plain- 
tilf to implead the legal representatives of such de 
ceased member defendant would result in partial 
abatement of the suit as respects his share and interest 
in the suit property. Such deceased member having 
lett behind him a widows sons and daughters, th« 
proviso and the Explanations to S. 0 of Hindu Suc¬ 
cession Act are attracted and the result is that his 
share in the coparcenary property must be deemed to 
have been partitioned out immediately before his 
death and to have devolved on his heirs. That share 
being no more part of the coparcenary property is 
not within the competence of the Karta of the joint 
family to represent in the suit. The partition in such 
a case is not a partition inter vivos attracting S 5 ° 

of the Transfer of Property Act. What is provided in 
S 6 of the Hindu Succession Act, is not a partition at 
all but devolution of interest of a person in coparce¬ 
nary property. i he notional partition mentioned 
therein is solely for the purpose of ascertaining the 
extent of such interest as would be the subject-matter 
of the devolution when the deceased Hindu died 
ri Y°{? his coparceners. A I R 1959 Kerala 

•u-Vi P]? 1, Ev ? n tll 0 u s h in such a case the impos¬ 
sibility of the performance of the whole contract has 

b f en brought about by the fault or default of the 

plaintiff himself, the effect of abatement as regards 

the deceased members’s interest on the maintainabi- 

‘ lf y °b tbe entire suit has to be viewed in the light of 

S. 15 of the Specific Relief Act. The party in default 

in the above section is the party who is unable to 

perform the whole of his part of the contract, and 

not the party by whose default the inability was 

caused. Plaintiff is therefore entitled to prosecute his 

suit against other members’ interest. Venkiteswara 

Pai Rama Pai v. Luis. 1903 Ker L J 986 • 1903 K*r 

L T 971 : I L R (1903) 2 Ker 541 r A IB ' 1964 K el 
125 (126, 127) (Prs 3, 4) (FB). 4 Ker 


-O. 22, R. 4 — Hindu law — Manager — Suit for 

specific performance — Death of manager — Specific 
Relief Act (1877), S. 27. See Hindu law — Manager. 

AIR 1950 Pat 535 (DB). 

P # Rr^ 4, 9, 11—Joint Hindu family—Decree 
obtained by Karta alone—Appeal—Death of respon¬ 
dent karta—No application made for substitution of 
succeeding karta or surviving members within time 
Abatement of appeal—Ignorance of death attribut¬ 
able to want of care—Abatement cannot be set aside 
—Limitation Act (1908), S. 5, Sch. I, Art. 171. AIR 
1953 Cal 294, Not followed. 64 Punj L R 569 : AIR 
1962 Punj 493 (494) (Pr 1 ) (DB). 

“ b* 22, R. 4—Suit against members of joint Hindu 
family in individual capacity — No question of re¬ 
presentation arises—Death of one of members — His 
legal representative must be brought on record. AIR 
1955 NUC (Raj) (5026) (DB). 

Hindu Succession Act (1956). 

* D. 22, R. 4—Partial abatement — Suit against 
coparcenary for specific performance of contract for 
sale of landed property belonging to joint Hindu 
tamily One of defendant members dying intestate 
[Vol. 3.] Fn.D. 12. 


O. 22, R. 4 — Death of defendant a Hindu — 
Legal Representative-Father’s brother’s daughters 

l /TY'It ^ er’s son’s widow—- 

Preference - (Hindu Law - Mitakshara - Succes 

and (ci) U,ndU Succession Act U956), S. 3 (i) ( a J 

Where the contest to he brought on record as the 
heir of deceased defendant is between the father's 
brothers’ daughter’s adopted son of the deceased and 
the father’s brother’s son’s widow of the deceased 
the former should he brought on record in preference 
to the latter. Taking the Hindu Mitakshara system 
as administered in Madras, the father’s brother's 
daughters adopted son of the deceased will he! 
Athma Bandhu while the father’s brother's son’s 
widow will not be a heir because the heirshin can h» 
claimed only by birth and not by matrimony s?mi 
larly under the Hindu Succession Act, 1950 the fo!* 
mer will be a cognate and the latter will neither 
be agnate or cognate. 1958 Mad W N 526 • Si \r* f 
L W 401 : A I B 1939 Mad 1S4 (Prs 4 . 5) ' 1 Mad 

-O. 22, Rr. 41,11 — Partition suit against father 
and sous Death of father pending appeal —* Wiring 
not brought on record - Effect _ Appeal abates £ 
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whole — (Hindu Women’s Rights to Property Act 
(1937), S. 3 (2)). P y 

Where in a partition suit against fjther and his 
sons, during the pendency of the appeal the father 
who was not sued in a representative capacity dies 
and the sons are on the record as respondents, but 
the widow of the deceased is not brought on the 
record within limitation, the entire appeal abates, 
inasmuch as under the provisions of sub-s. (2) of 
S. 3 of the Hindu Women’s Rights to Property Act, 
1937, the entire interest of the deceased in the pro¬ 
perty of the joint family consisting of himself and his 
sons devolves on his widow and that consequently 
the omission on the part of the plaintiffs, to substitute 
the widow in time has the effect of leaving her inte¬ 
rest unrepresented in the appeal. It is true that the 
sons are already on the record, but they represent 
their own interests cniy and not those of the joint 
family, and consequently they cannot represent the 
interests of the widow in the appellate stage. If the 
appeal be disposed of with the respondents alreadv 
on record, there is likely to be a conflict in the 
decrees. Thus, so far as the interests of the widow 
are concerned, the lower Court’s decree to the effect 
that the immovable properties are no longer available 
for partition will remain; whereas if the appellants 
succeed in the appeal, the same immovable proper¬ 
ties will become available for partition so far as the 
interests of the sons are concerned. I L R (1958) Cut 


a ?u inte ^ e u t ln . 9 10 dwelling house left by her 
father though her right to partition is postponed — 

IS on-impleading the daughter as an heir therefore in 

an appeal respecting the house would abate the 

aTr mFmlmS! 0 " Aot <3 ° ° f 1956 >' s -»- 


11. Legal representative already on record 

in another capacity. 

“7 O* 4 — Representatives of deceased party 
already on record - Application for substitution- 

(S'S;«“i '°'“• "• * *'* 1935 


O. 22, R. 4—Death of one of defendants—Legal 
representatives—Some already on record — Failure 
to bring in others—Effect. 

It is generally accepted now that substitution need 
not be by a separate application if the legal represen¬ 
tative or representatives happen to be on record 
already impleaded as party. Substitution is to enable 
the estate of the deceased defendant to be represented 
in cases where the cause of action survives the death 
of the defendant and not necessarily every one of the* 
legal representatives. As long as there is no collusion 
or fraud the failure to implead one or more of several 
legal representatives does not lead to the abatement 
of the suit as a whole as long as one of the legal 
representatives is so impleaded. 1958 M P L J 503 : 
195S Jab L J 639 : 1958 MPC 305. 


i i P' 2 i 2, ~~ Decree against Hindu widow 

holding limited interest in respect of loan incurrec 

by her — jReversmners brought on record on dealt 
of widow in second appeal — They are heirs of Iasi 
male holder and not of w idow — Their right to raise 
question that decree does not bind estate of Iasi 
male holder or prejudice -.their rights i n execution 
proceedings Whether lost when not raised in 
second appeal - Position of reversioners explained— 
Obiter Hindu Law Widow’—Decree against. 

Obiten - Where, on a decree being passed against a 
Hindu widow in a suit brought prior to the Hindu 
Succession Act, in respect of a loan incurred by her, 
the reversioners of the estate of the last male holder 
are brought on record after the death of the widow 
during the pendency of a second appeal filed by her 
(and are consequently shown as judgment-debtors), 
although it is a case of devolution of interest under 
O. 22, R. 10, it cannot be said that the reversioners 
are the heirs and legal representatives of the widow 
and are as such bound by O. 22, R. 4 so as not to be 
permitted to raise any new plea beyond what the 
widow herself could raise and did not raise. The 
reversioners come in as the heirs of the last male 
holder and their right to raise the question that the 
decree against the widow would not bind the estate 
of the last male holder or in any W’ay prejudice their 
rights in the execution proceedings, is not lost merely 
because they fail to raise the question after they are 
brought on record. So also, merely because the ques¬ 
tion could have been raised but was not raised cannot 
give rise to a position that the decree as it stands 
must be construed as binding on the reversioners as 
regards the estate of the last male holder. 

The position of the reversioners in respect of the 
limited ownei is like that of a trustee in the sense 
that any obligation incurred by a trustee does not 
necessarily bind the subsequent trustee, to whom it is 
open to urge, even it a decree is passed, that it is not 
necessarily to be realisable out of the property of the 
temple unless the obligation was incurred for the 
necessity of the lemple itself. A I R 1922 Mad 402 
Ref. I L R 43 Pat 883. 

m 

rrP- 22, ^ Abatement of appeal - Hindu intes¬ 

tate leaving a son and a daughter as heirs—Daughter 


•-O. 22, R. 4 — All representatives of deceased 

party on record—Rule 2 applies — Fresh application 
not necessary. See Ibid, O. 22, R. 2. AIR 1959 Pat: 
254 (FB). 

-O. 22, Rr. 4, 3—Appeal and cross-appeal—Legal 

representative of deceased appellant in cross-appeal 
brought on record—Benefit cannot be taken by appel¬ 
lant in appeal when legal representative of deceased 
respondent in that appeal is not brought on record— 
Appeal abates. See Ibid, O. 22, R. 3. AIR 1963 
Funj 113. 

-O. 22, R. 4—Some legal representatives on record 

—Fresh application (Obiter). 

(Obiter).—If no application is made under sub-r (1) 
of R. 4 within the time allowed under the limitation 
Act there would be an abatement partially or of the 
whole case as the circumstances may prescribe even if 
some of the legal representatives are already on 
record, though in another'capacity 52 Pun L R 100 z- 
A I R 1950 East Punj 302 (305) (Pt E) (Pr 9) (DB). 

-O. 22, R. 4 — One of two legal representatives 

already on record. 

Where one of the two legal representatives was 
already on record, though in a different capacity, and 
he was also the manager of the joint family consisting 
of himself and the other legal representative the 
failure to bring the latter on record does not cause 
the appeal to abate. I L R (1958) 8 Raj 1091 : A I R- 
1959 Raj 107 (112) (Pt F) (Pr 17). 

12. What pleas may be taken by a 
legal representative. 

-O. 22, R. 4—Applicability and scope. 

The prohibition under O. 22, R. 4 (2), is not a pro¬ 
hibition against raiding question, of legal ty which go 
to the very root of the matter and are in the nature ol 
questions of jurisdiction but the prohibition operates 
in regard to the substantive rights of the parties. 

A I R 1957 All 781 (782) (Ft B) (Pr 5). 

-O. 22, R. 4 —What pleas may be taken by legal 

representative — Legal representative not barre 
from taking stand in com jrnm.ee petition contrary 

to written statement by deceased. 
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In a pending suit the legal representatives who are 
brought on record cannot take inconsistent pleas or 
plead what the deceased could not have pleaded. 

The deceased had Bled a written statement denying 
the execution of the agreement to sell. In the com¬ 
promise arrived at in the appeal pending against the 
decision of the trial Court the widow as legal repre¬ 
sentative admitted contrary to the written statement 
that the agreement was executed by the deceased and 

that he had received R«. 15,000/- towards that agree¬ 
ment. ° 

Held, that the widow was not filing any additional 
written statement inconsistent with the written state¬ 
ment of the deceased. It was a case of compromise 
and in a compromise it was unnecessary to find out 
whether the compromise petition was in accordance 
with the stand taken by the parties. A 1 R 1952 
Madh Pra 207, Disting. (1965) 2 Andh L T 187. 

0.22, R. 4 Pleas which legal representative 
can take — Mortgage suit — Legal representative im¬ 
pleaded merely incapacity as legal representative of 
deceased defendant and not in her personal capacity 
also She cannot raise plea which negatives right of 
deceased to effect mortgage. A I R 1947 Bom 307 ; 
A I R 1J44 Lah 473, Rel. on. Madh BLR 1956 (Civ) 
472 : 1956 MBLJ (Ii C Rj 1189. 

7 '^*22, R. 4 (2) Pleas open to legal representa¬ 

tive—Remedy. 

A legal representative should continue the suit on 
the same cause of action and cannot set up a new or 
inconsistent right. lie can raise a plea appropriate to 
his character as the legal representative; but he 
cannot hake a plea contrary to the one taken by the 
deceased or raise a new and inconsistent plea thereto. 

» l IV« 924 , Lah 4o; A 1 R 1924 Mad 245; A I R 1943 

If the legal representative wants to raise a new plea 
which the deceased could not have taken he must get 
himself impleaded in his personal capacity or he 

noc«5ii il 8 « the decision in a separate suit. I L R 
(19o3) Madh B 226 i A I R 1952 Madh B 207 (20S) 

lllS Z f %}/• 

^c°frSf defe7ce L s? gal represe " ,ativ « ~ to 

When a defendant dies and his legal representatives 
are brought on the record, the latter are not entitled 
‘ aw , to ra«se fresh defences, and it is the original 
parties’rights and disabilities that have to be con- 

A Cl [ 9 A° n ; A 1 R 1924 L * h 43 and 

A I R 1921 Cal 343, Rel. on. A I R 1931 Punj 339 (1) 

in o/. 

13. Effect of decree against legal represen¬ 
tative of deceased defendant. 

- 0. 22, R. 4 —Decree against Hindu widow — 

Reversioner—If bound. 

Ordinarily, a decree obtained against the widow as 
representing the estate is binding on the reversioner 
aii.,?, reversioner could not ignore it. (1960) 1 

^SrnA V u ! 1 L R 0939) Andh Pra 951 i A I R 
1960 Andh Pra 222 (226) (Pt B) (Pr 11) (DB). 

14. “The suit shall abate as against 
the deceased defendant.” 

... P'22, R. 4 Sub-rule (4) as added by Calcutta 
High Court-Applicability of, in Assam State-Order 
not challenged in first a,peal - Objection in second 
appeal - Maintainability - High Court Rules and 
Orders—(Assam High Court Order (1948), S. 6). 

By virtue of S 6, *s*am High Court Order, 1948, 
Cl. 4 introduced by Calcutta High Court to R. 4 of 
v. zz, applies and is deemed to be in force even in 
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Province of Assam. Therefore, where one of the 
defendants died during the pendency of the suit in 
the first Court and the Court, acting under (9. 22, Ik 4, 
directed that the representatives of the defendant 
need not be brought on the record, and also the con¬ 
testing defendant in his appeal had neither brought 
the representatives of the deceased defendant on 
record nor had attacked the validity ol the decree. 

Held, that the modification inserted in R. 4 by the 
Calcutta High Court applied and the order was valid 
Secondly, it was too late for him to challenge its 

Ys S a i y T*™ th , e r.^ COnd appeal 1 L I! (1955) 7 Assam 
‘ A 1 R 19oG Assam 17 (17, 18) (Pt A) (Pr 6) 

(UbR 

~0. 22, R. 4 — Death ol one of several defendants 

—Legal representative not brought on record—Effect 

—Decree against surviving defendant — Power of 
Court to pass. See Transfer of Property Act 1882 
S. 52. A I R 1957 Ker 121 (DB). Y U 

-0.22, R. 4—Abatement of suit or appeal -Separate 
order not necessary. See Ibid, O. 22, R 3 nil 

1954 Madh Bha 45. li 

■ O. 22, R. 4 — Applicability - Application for 
Iea\e appeal to Ijlas.i khas Death of non-applicant 
—Legal representative not brought on record— Certi¬ 
ficate granting leave given — Another non-applicant 

dying on date of granting certificate — Appeal filed 

against deceased parties Application for substitu¬ 
tion ol their legal representatives filed after 10 

months - Held as .regards former respondent since 

there was no valid certificate there was no appeal 
against him — As regards other respondent appeal 
was properly filed but had abated as legal represen. 
tihve was not brought on record within time. A I R 
195o Nl)C (Raj) 5026 (DB). 1 

® O. 22, R. 4 (3) — Abatement takes place bv 
operation of law and does not depend on any order 

CV545 (Fb” fbid ’ °‘ 22 ’ K ‘ 3 (2> ‘ AIR 1953 Trav. 

15. Death after preliminary and before 

final decree. 

See also Ibid, O. 22, R. 3. 

• O* 22, Rr. 4, 3, II — Suit for possession and 
mesne profits — Appeal from preliminary decree — 

Death of one of respondents - Legal representative 

substituted in final decree proceedings but not in 
appeal - Principle of substitution at one stage of suit 

Pnil n nor i n CII heonnonf A * __ i ® 


r , 9‘i 22 i R ‘ ^-Preliminary decree — Jurisdiction of 
Court to dismiss suit or to record abatement on death 
of party. See Ibid, O. 22, R. 3. AIR 1952 Cal 5)9. 

77°; 22, 4 ' 3, ,. 10 . : °- 43 ’ «• 1 (U - Death of 

defendant after preliminary decree lor partition — 
Adopted son allowed to con'inue as defendant - 
Order is under R. 10 and not under R. 3 or 4 — 

^962 J&Kl. 0rder ‘ See Ibid ’ °- 22 ’ U - 3 - 

• T“ 0, 3 2 > Rr ’ 4, 19—Death of plaintiff after pre- 

In the plaint a Hindu widow had prayed for parti¬ 
tion and also mesne p.ofits. A preliminary decree 
was passed in her favour, and she was entitled to 
mesne profits from the date of plaint. 

Held, that whatever might be said of the pro¬ 
perties, the mesne profits would be her separate 

property and the adopted son would be entitled to 
the same as her heir and legal i epresentative. That 
interest would lie suthcient to bring him on record 
in the appeal and prevent an .batement. Alamelu 
Amnia! v. Chellammal. 1959 Mar! \V N 17 : 71 Mad 
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L 'V 795 :1 L R (1959) Mad 106 : (1959) 1 Mad L T 
269 : AIR 1959 Mad 100 (101) (Pt A) (Pr 7) (FB) J 

^’ c Rr ,‘ 4> 3> 6, 10, 11 — Appeal from pre¬ 
liminary or final decree - Death of one of appellants 
or respondents during pendency of appeal — R 3 or 

R*! 4 , 3 ^ 0 ^- 10 ? p P lie S~ AIR 1956 Pat 376': 1950 
B L j R 22, Overruled. See Ibid, O. 22, R 3 AIR 

1962 Pat 285 (FB). AAW 


O. 22, Rr. 4, 10, 11, 3 — Applicability — Suit for 


- --* -— Lf ^ '-J - UUll 1 UI 

partition — One of the plaintiffs dying after prelimi¬ 
nary decree — Legal representative not substituted in 
nna! decree—Appeal from final decree — Trial Court 
ano not appellate Court can make the substitution — 
linai decree in name of deceased plaintiff not valid. 
See Ibid, O. 22, R. 10. AIR 1962 Pat ITS. 


—O. 22, R.,4—Preliminary decree-Appeal-Appli- 
cation for substitution — Limitation — R. 10 applies 


and not Rr. 3 and 4. See IbfdTSaa. R. 3. AIrToSB 

i u 4 D« 

[Overruled in AIR 1962 Pat 285 (FB).] 


16. Decree against a dead person. 


O. 22, R. 4; O. l, R. 10—Misdescription of neces- 


sary party—Second appeal in case under S. 49, U P 
Tenancy Act—Zamindar, necessary party misdescrib¬ 
ed— hamptul s/o Mangru wrongly impleaded instead 
ol Ram Achal s/o Mangru — Ram Achul in fact dead 
two years ago — No application for substitution of 
Ram Achal s heirs for two years—Even then, date of 
Ram Achal s death not mentioned — Appeal held 
abated 1948 R D 342; 1948 RD 410 ? 1950 R D 

(BR)162 ° n * 9 °^ ^ ^ J (Rev) 119: 1952 RD 


O. 22, R. 4 Death of respondent — Successor 


appointing pleader — Case heard and decided — No 
formal impleading of legal representative—Effect. 

Respondent A died during the pendency of an 
appeal before Collector. His successor B appointed a 
lawyer to conduct the appeal which was heard and 

decided. On an objection that it had already 
abated. 7 

Held that the appeal did not abate merely because 
there was no formal impleadment of heir, as the 
defect was curable under S. 99, C. P. C.. 1950 R D 
105 and AIR 1934 Lah 442, Ref. 1952 All L J (Rev) 
71 : 1952 R D (BR) 117 (DB). 


O. 22, Rr. 4, 1, 9, 11 and O. 41, R. 13 — Appeal 
against dead person unknowingly filed — Remedy 
open to appellant*— Limitation Act (1908), S. 5. See 
Ibid, O. 22, R. 1. AIR 1965 Cal 459. 


O. 22, R. 4—Validity—Decree in favour of dead 


man—If void. 

Generally speaking, a decree passed in favour of a 
dead person is not a nullity although a decree made 
against a dead person is a nullity. 58 Cal W N 221 • 
AIR 1954 Cal 205 (206) (Pt D) (Pr 7). 

O. 22, R. 4—Suit for redemption—Sub-mortgagee 


(in possession of some of the mortgaged properties) 
one of the defendants — Death of the sub-mortgagee 
during pendency of the suit not noticed by Court — 
Joint decree passed by Court against both the sub- 
mortgagee and the mortgagee — Decree inexecutable 
even against the items of property in the hands of 
the mortgagee. See Ibid, O. 34, R. 1. (1963) Ker 
L J 554. 


O. 22, R. 4; O. 1, R. 10 — Appeal filed against 
a sole iespondent who is dead—Validity. 

The substitution of the heirs of the deceased defen¬ 
dant in a suit, or respondent in appeal, is permissible 
where the defendant or respondent was alive at the 
date of institution. A suit or appeal filed against 


sole defendant or respondent who was dead on the 
date of institution is a nullity and the Court has no 
jurisdiction to substitute the heirs of the deceased 

exercise of ! 4 ’ C P ' Cod f e ’ or J add their 

exercise of the powers conferred upon it bv O 1 

d' 10 ’,£a P ‘ Code ; 1 L R (1946) 2 Cal 611 • AIR 1924 

47 V n°? ’ A 1 R a 1 r 953 Bom 550 J AIR 1953 Trav-Co 
fJ3, Rel. on ; AIR 1955 Mad 1210 (FBI Not foil 

Madh BLR 1955 Civ 175 : Madh B L I 1955 H C R 

1L>3 : AIR 1956 Madh B 76 (77) (Pr 12) (DB). 


0. 22, R. 4 — Suit against dead person — No 

amendment for substitution of another person will 

M84 M^mITob)! nUllity ' 566 Ibid ’ S> 15L AIH 


O. 22, Rr. 4 and 6 — Death of one of several 


bef P o O re d 90 tS r ^ ^ Judgment deKed 
lAol 90 da y\. fr0m such death in absence of his 
legal representatives—No abatement — Legal repre- 

be^ngheard 11151 h ° wever be given opportunity of 

Where, pending an appeal preferred by the plain- 
t, 1 of one of the defendants-respondents took 

p ace, but the appeal was heard and the Judgment 
was delivered before the lapse of 90 days from the 
date of the death (which is the period prescribed for 
an application for substitution) in the absence of 

i^u representatives, then the appeal cannot be 
held to have abated and the decree passed by the 
appellate Court in favour of the plaintiff cannot be 
a nullity. However, the decree of the appellate 
Court in such a case cannot be held binding against 
them and as they have the right to support the judg- 
ment of trial Court they must be given an 
opportunity of beiDg heard. ILR (I960) Cut 224 : 
AIR 1961 Orissa 85 (86) (Pr 2). 


O. 22, R. 4—Suit against dead person —Court can 

l m » /\ MW* MM. .J -M _ f 1 f m • m m • r • a 


allow amendment by substitution of legal represents- 
tives within limitation—Effect of amendment—Decree 
passed is not nullity—Setting aside sale in execution— 
Limitation —Art. 166 and not Art. 181 applies — See 
Ibid, S. 153. AIR 1961 Pat 480 (DB). 


O. 22, R. 4—Final decree obtained in suit upon 


simple mortgage, after the death of the mortgagor 
defendant without his legal representative being 
brought on record, is a nullity so far as the legal 
representative is concerned (Obiter). AIR 1950 Pat 
206 (209) (Pt D) (Pr 11) (DB). 


O. 22, R. 4 — Execution proceedings — Decree 

w* ol J _ _ 1 - » . • . 0 ~ 


against dead person —Plea as to invalidity of decree 
not raised due to absence of knowledge—Constructive 
res Judicata — See Ibid, S. 11 Expl. 4. (’51) 3 Pepsu 
L R 45. 


O. 22, R. 4—Effect of abatement. 

The effect of abatement is not that a decree against 
a dead person is a nullity for all purposes but that 
the decree can be set aside and the legal representa¬ 
tives given an opportunity of representing their cas3 
before the Court. 55 Punj L R 331 : ILR (1954) Punj 
326 : AIR 1953 Puni 252 (254) (Pt A) (Pr 3) (DB). 


17. O. 41, B. 20 and abatement. 
See also Ibid, O. 41, R. 20. 


O. 22, R. 4 and O. 41, R. 20 — Failure to apply 

^ . • 1 « a, a _ _ _ * 


for substitution deliberately or negligently. 

The right of impleading.any person as a party to 
the suit has been conferred by Rule 20 of O. 41 on the 
Judge alone. This rule does not give a right to a 
party to claim that a certain person should be implea¬ 
ded. Ordinarily this power should not be exercised 
at the instance, or in favour, of a party who has deli¬ 
berately or negligently failed to make an application 
for substitution of names under O. 22. R. 4, read with 
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Rule 11. 1953 All W R*(HC) 453: 1953 All L J 463. 
AIR 1954 All 10 (10, 11) (Pr 4). 


18. O. 1, R. 8 and abatement. 

See also Ibid, 0.1, R. 8. 

—O. 22, R. 4 (4) (Cal)— Applicability. 

Mortgage suit against three defendants in their 
representative capacity with leave of Court under 
O. 1, R. 8 Number of defendants added on their 
application —Death of three defendants who had not 
11 led written statement and who failed to appear and 
contest the suit at hearing—Plaintiff not getting names 
of heirs and legal representatives of deceased defen¬ 
dants in spite of strenuous efforts — Case falls within 
sub-R. (4) and there is no necessity for substitution of 
heirs and legal representatives — There is no abate¬ 
ment of suit. AIR 1963 Cal 467 (468) (Pr 22). 

— O. 22, R. 4; 0*1, R. 8 — Respondents sued in 
representative capacity — Death of one respondent 
pending appeal Appeal does not abate either parti¬ 
ally or as a whole. AIR 1950 Fast Puni 338 (341 
342) (Pt A) (Prs 15, 16) (DB). 1 ’ 

19. Partial or total abatement. 


of deceased continuing in appeal and second appeal 
by defendants—Appeal held abated in toto—See Ibid, 
O. 22, R. 3. AIR 1962 Orissa 128. 

-O. 22, R. 4—Debt incurred on personal guaran¬ 
tee —Suit by creditor against debtors for money ad¬ 
vanced — Death of one of debtors pending appeal— 
Death of one of his substituted heirs—Abatement of 
appeal as against such heir does not affect liability 
of other heirs to pay debt under their pious obliga¬ 
tion. 

here the original defendants are liable for the 
claim of a bank from which they have borrowed iarge 
sums of money on their personal guarantee as direc¬ 
tors of a sugar company for the dues of the bank, the 
substituted defendants of one of the original defen¬ 
dants who died pending an appeal are .liable on 
account of their obligation to pay the debt .of their 
Hindu father, the deceased director. The abatement of 
appeal so far as the heirs of one of the substituted 
defendants (in this case, the mother of deceased origi¬ 
nal defendant) does not affect the liability -of the other 
substituted defendants. 1964 B L J R 309 : I L R 44 
Pat 341: AIR 1963 Pat 344 (348) (Pt B) (Pr 14) 


(a) Test. 

(b) Distinct and separate interest or 
liability. 

(c) Joint interest or liability. 

(d) Joint promisors. 

(e) Necessary party. 

(f) Pro forma party. 

(g) Tort. 

19. Partial or total abatement. 

O. 22, R. 4 (3)— Suit abating against one or more 
defendants Suit does not abate against rest— Right 
to sue surviving against them—Suit can be continued 
against them. AIR 1934 All 716, Rel. on. 1960 All 
W R (II C) 665 : 1960 All L J 932. 

-O. 22, R. 4— Applicability — Proceedings under 

S. 4, L. P. Encumbered Estates Act — Abatement of, 
against some creditors—Effect—See Debt Laws—U P 

E n ?, u !?T; r , e , < ? Estates Act < 25 o£ 1934), S. 4. AIR 1955 
N U C (All) 1169 (DB). 

O. 22, R. 4 More than one defendants — Death 
of one defendant-Legal representative not implea- 
dec! —Suit if abates as a whole. 

In a case where there are more than one defendants 
and one of them dies 3nd his legal representatives are 
not impleaded within limitation, O. 22, R. 4 does not 
provide for the abatement of a suit as a whole against 
all the defendants under any contingency whatsoever. 
A suit abates against the deceased defendant only 
under certain contingencies. 

After the Court has found that a suit has abated 
against a particular person, the next question that calls 
for decision by the Court is, whether the suit can pro¬ 
ceed at all in the absence of the legal representatives 
of the deceased. If it becomes improperly constituted 
bv reason of the fact that the legal representatives of 
the deceased are not parties to it, it cannot proceed 
further and has to be dismissed as improperly consti¬ 
tuted. The proper order to pass in such a case is to 
dismiss the suit as improperly constituted and not to 
decl are that the suit has abated. This is a matter of 
substance and not merely a matter of form, for the 
dismissal of a suit amounts to a decree against which 
the plaintiff has a right of appeal, whereas an order 
declaring that a suit has abated is perhaps not appea¬ 
lable at all. 1951 All W R (I1C) 94 : AIR 1951 All 
428 (430) (Pt C) (Prs 8, 9). 

-—O. 22, Rr. 4, 3, 11 and S. 152— One of plaintiffs 
dving during progress of suit—Substitution of name 
of heir allowed but order not implemented —Name 


0*22, R. 4—Death of one of several respon¬ 
dents—Failure to implead heirs—Effect. 

^ here during the pendency of an appeal one of the 
several respondents dies and no substitution is made 
in his place, the appeal abates against him and the 
result is that the decree of the Court below becomes 
final and the appeal stands dismissed against the heirs 
of the deceased respondent. 1957 Pat L R 45 : I L R 

36 Pat 273: AIR 1957 Pat 511 (512) (Pt A) fPr 6) 
(DB). 

19 (a). Test. 

;0. 22, R. 4— Abatement of suit as a whole 
against all defendants. 

The doctrine of conflict of judgment should ordi¬ 
narily be a safe guide in deciding whether a suit has 
abated against a defendant only or has abated as a 
whole against all the defendants. AIR 1950 Ajmer 
43, Appioved. 

Where the relief claimed in a suit is an injunction 
restraining the defendants co-sharers from disposses¬ 
sing the plaintiff of certain fields the death of one of 
the defendants will not abale the suit as against the 
others in view of the fact that such relief would^/iot 
have been claimed against the surviving defendants 
had they also not been obstructing the plaintiff. AIR 
1954 Ajmer II (1) (Pr 2). 


O. 22, R. 4—Appeal —Abatement—Death of one 
respondent — Legal representative not brought on 
record within limitation—Test to see whether appeal 
abates in toto. 


A sued B and C for recovery of certain immovable 
property on the ground that the sale deed executed 
jointly in favour of them was invalid. A’s suit was 

dismissed as barred by limitation. During the pendency 
of the appeal by A, B died and his representatives were 
not brought on record within the period allowed by 
law. 1 he question was whether A’s appeal abated 
only partially against B or totally : 


Held, that the doctrine of conflict of judgments is 
generally a safe guide to decide the question whether 
the abatement of an appeal is partial or total. As the 
sale deed did not specify the shares of B and C, the 
legal representatives of B had acquired the right to 
possession of the whole property. Allowing of appeal 
against C would, in these circumstances, result in 
conflicting decrees and hence the appeal abated in 

(Pr°i0) 19D ° A M L J 9 : A 1 R 1950 Ajmer 43 (44) 
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0. 22, R. 4 Scope—Death of one of respondents 
-Appeal when abates against all as a whole stated- 
Heluctance of Court to interfere - Abatement against 
deceased respondent is condition precedent for exer- 
cise of discretion. AIR 1955 N U C (All) 1763. 

ij. 4—Abatement of appeal as a whole — 

,J' } deter mme whether the appeal fails as a whole 
or only to the extent of the interest of the deceased 
respondent the test is whether in case the appeal is 
alio wee. against the respondents who are already on 
lie record there would be two inconsistent decrees 
in the same case with respect to the same subject- 
matter or not. In case there will be two inconsistent 
decrees which will be infructuous the appeal should 
tail as a whole because it would be fruitless to pass a 
decree which will be ineffective and incapable of 
execution in view of the decree in favour of the 
deceased respondent which has become final. Where 
however, there is no likelihood of two inconsistent 
decree-, in case the appeal is allowed against the res¬ 
pondents who are on the record, and the decree 
passe-, in appeal can be executed then in that case the 
appeal does not fail as a whole. Case-law referred to. 

Heid, that in the instant case there would be in¬ 
consistent decrees if the appeal were to be allowed 
against .he surviving respondents and therefore the 

/UT 7 ftft*( 7 sa i ,p/Vw,? 1 e -,l 954 AU L J 537: AIR 1934 
All 786 (789) (Pt B) (Prs II, 12) (DB). 

O. 22, R. 4—Death of one respondent — Abate- 

mVmff :Soj " cW * “ (C - r M 

The principle guiding the abatement of an appeal 
n } pa , r t ° r t as a w .h?l e is that the decision of the appeal 
should not result in two inconsistent decrees. 

\\ here in a suit for joint possession of certain plots 
Unc \ er h. ISO, U. P. Tenancy Act, the shares of 
the different plaintiffs are specified, the mere specifica¬ 
tion or shares does not alter the nature of the joint 
c ecree passed in their favour and the appeal abates as 
a whole it the appeal against the joint decree has 
abated against one of the joint decree-holders. 1954 

i flm R -WD C, 4UD 1952 AU L J 116 •* A 1 K 1954 AU 

4o6 (43/) (Pt A) (Pr 5) (DB). 

■“O. 22. Rr. 4 and 11 — Scope of — Suit for eject- 
n .V; n * °* defendants and possession of land — Plain¬ 
tiff-appellant not bringing on record legal represen¬ 
tatives of two deceased defendants-respondents in 
second appeal—While appeal — If abates. 

W here the liability is joint the suit or appeal would 
not abate by reason of the legal representatives of a 
deceased respondent not being brought on record 
The mere fact that there is the possibility of two 
inconsistent decrees being passed is not sufficient to 
hold that the appeal would abate in toto, where the 
interest of the dec ased party is distinct and separate 
Irom (he ethers. It is only where the decree is joint 
and indivisible that the appeal would abate and 
where the decree awards joint possession, then it may 
lie said that the appeal would abate in toto. There 
would be a total abatement only in a case where the 
interest of the deceased party is not distinct and 
separate, or where without the legal representatives 
of the deceased party, no adjudication is possible. 

In the instant case, the suit is for a decree in eject¬ 
ment as against the respondents who are said to be in 
possession of the property. In such a case it could not 
be said that the plaintiff who obtains a decree for 

ejectment could not proceed as against those who are 
on record for ejectment. 

Where on the death of one of the respondents, the 
appe.lant fails to bring on record his legal representa- 
twe, the appellate Court has jurisdiction to exempt 
nis being brought on record and further the appel- 


late decree in such a case would have the same force 
effect as if it had been passed before he died 
(I96jj 1 Aodh W R 355 s 1960 Andh L T 278. 

——-O. 22, R. 4 — One of respondents dying during 
pendency of appeal — Legal representative not 
brought on record within prescribed limitation- 
Applicatiou for extension of time refused - Decree 
passed in smt was joint decree - Appeal against re 
maining respondents also abates - Circumstances 

resonndi" 7 / ‘V' 8 '!- P r °ceed against renaming 
respondents - Specification of shares in suit land 

does not affect question of abatement of appeal. 

Where one of the respondents dies during the pen¬ 
dency of an appeal and his legal representatives are 
not brought on record, though the appeal does not 
necessarily acute against the remaining respondents, 
there are circumstances in which an appeal cannot 
proceed against the other respondents. These circum¬ 
stances are: (a) when the success of the appeal mav 
ead to the Court s coining to a decision which may 
be in conflict with the decision between the appellant 
and the deceased respondent and, therefore, which 
would lead to the Court’s passing a decree which 
wil be contradictory to the decree which had become 
nal with respect to the same subject-matter between 
theappe ant and the deceased respondent; (b) when 
t ie appellant could not have brought the action for 
the necessary relief against those respondents alone 
who are still before the Court and (c) when the decree 
against the surviving respondents if the appeal suc¬ 
ceeds be ineffective, that is to say it could not be 
successfully executed. AIR 1962 S C 89, Rel. on. 

\\ bore, therefore, the decree passed in the suit was 
a joint decree and the appeal could not be filed with¬ 
out joining the deceased respondent, his legal repre¬ 
sentatives were necessary parties and since they were 
not brought on record, 

Held that the appeal was not properly constituted 
and could not proceed against the remaining respon- 

Held, further that, even if the shares in the suit 
land were specified as against each respondent in the 
revenue records as well as in the compromises) the 
appeal could not proceed against the remaining res¬ 
pondents, since the decree passed in the suit was 
joint and it could not be dealt with in the absence of 
the legal representatives of the deceased respondent. 
The specification of shares in the land does not alfect 
the relief sought in the appeal. AIR 1902 S C 89 and 
AIR 1903 S C 553, Rel. on ; 05 Pun L R 449, Nat foil. 

A l R 1965 Him Pra 2S (31, 32) (Pt B) (Prs 12, 13, 

14, 15). 

O. 22, Rr. 4 and 11 — Abatement of appeal as a 


- * — — — — • —- ' • A A. I A V * — 41 V 

whole or a part—Test to determine. 

The question whether the entire appeal or suit 
abates or not must in each case be determined by the 
circumstances of that particular case. In order to 
determine whether an appeal fails as a whole or only 
to the extent of the interest of the deceased respon¬ 
dent, the test is to see whether in the event of the 
appeal being allowed against respondents who are 
already on the record there would be two inconsis¬ 
tent decrees in the same case with respect to the same 
subject-matter or not. Where there ib no likelihood of 
two inconsistent decrees in the event of the appeal 
being allo.ved against the respondents who are on the 
record and the decree passed in appeal can be exe¬ 
cuted then in that case the appeal does not fail as a 
whole. 

The reason for this is obvious, namely, when during 
the pendency of an appeal one of the plain tiff-res pen¬ 
dents who is a decree holder dies and if his legal re¬ 
presentatives are not brought on record, the decree 
would be an infructuous one because the decree in 
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favour of the deceased plaintiff would become final 
entitling his legal representatives to execute, while 
the defendant in case he succeeds in appeal against 
the remaining plaintiffs would be powerless to stop 
the legal representatives of the deceased plaintiff from 
executing the decree in favour of the deceased plain¬ 
tiff. I L R (1956) 11yd 278 : AIR 1956 Hyd 60 (61) 
(Pt A) (Prs 3, 4) (DB). 


-O. 22, R. 4 -Death of one of defendants or res¬ 
pondents—Suit or appeal when fails in toto. 

The abatement under O. 22, R. 4 will in the first 
instance be only so far as the deceased defendant or 
respondent is concerned. If, however, on account of 
this partial abatement it becomes impossible to pro¬ 
ceed with the suit or appeal to its final conclusion, 
the entire suit or appeal must fail. From this it 
naturally follows that if the suit or appeal can pro¬ 
ceed to a final conclusion with respect to the other 
defendants or respondents, the partial abatement will 
not affect the rest of the suit or appeal. The test is:— 
“Can a final adjudication of the case be made by 
separating the interests of the deceased defendant or 
respondent from that of the others.” If so, then the 
^uit or appeal can proceed on and a decree can he 
given for or against the others without affecting the 
rights of the legal representatives of the deceased 
•defendant or respondent. (’49) 8 ] & K L R 147 (D3). 


-O. 22, R, 4—Suit for possession, injunction and 

mesne profits against several defendants — Legal 
representatives of deceased defendants not brought 
43n record —Effective decree can he passed against 
remaining defendants. 

The question as to whether in the absence of the 
legal representatives of the deceased defendants the 
entire suit must fail depends on the nature of the suit, 
the relief sought and whether an effective decree can 
l>e passed by the Court against the remaining defen¬ 
dants in the absence of the legal representatives of 
the deceased defendants. 


Where a suit is one for possession of a portion of a 
house, a permanent injunction restraining the defen¬ 
dants irom interfering with the possession o! the 
plaintiff i and a decree for past and luture mesne pro¬ 
mts and the plaint nowhere alleges that the defen¬ 
dants are joint tort feasors or that they are in pos¬ 
session of any specified shares of the property in 
dispute, in the absence of the heirs of the deceased 
defendants an eflective decree can he passed against 
the remaining defendants, because even in the absence 
•of the heirs of the deceased defendants, the plaintiffs 
are entitled to an injunction against the defendants 
who are yet on record, restraining • them from inter¬ 
fering with the plaintiff’s possession, and in so far as 
the question regarding relief as to possession is con¬ 
cerned, there is no material on record to show if anv 
of the legal representatives of the deceased defendants 
are in possession of any portion of the property in 
dispute. AlU 1934 All' 716, Applied; AIR 1935 
Mad 750, Followed; A I R 1953 Cal 588 and A 1 R 
1928 Cal 138 and A I R 1954 All 436, Disting. I L R 
i 1959) Maclh Fra 244 : 1959 M P C 58S i 1959 JM) 
L J 669 : 1959 M P L J 1090 : A I R 1960 Madh Pra 
14 (15) (Prs 5, 7) (015). 


-O. 22, R, 4—Abatement of appeal as against one 

of respondents—Question whether appeal will abate 
in toto—Tests for determination of —Joint decree — 
Power and duty of appellate Court. 

Ordinarily the considerations which weigh with 
tho Court in deciding upon the Question of abatement 
of appeal are whether the appeal between the appel¬ 
lants and the respondents other than the deceased 
can be said to be properly constituted or can be said 
to have all the necessary parties for the decision of 
controversy before the Court. The test to deter¬ 


mine this is that Courts will not proceed with an 
appeal (a) when the success of the appeal may lead 
to the Court’s coming to the decision which would 
be in conflict with the decision between the appel¬ 
lant and the deceased respondent,(b) when the appel¬ 
lant could not have brought the action for necessary 
relief against those respondents alone who are still 
before the Court and (c) when the decree against the 
surviving respondents if the appeal succeeds could 
not be successfully executed. 

If the decree is joint and indivisible the appeal 
against the other respondents also will not be pro¬ 
ceeded with and will have to l>e dismissed as a result 
of the abatement of the appeal against the deceased 
respondent. I n the absence of the legal representa¬ 
tives of the deceased respondent, the appellate Court 
cannot determine anything between the appellant 
and the legal representatives which may affect the 
rights of the legal representatives under the decree. 
A I R 1902 S C 89, Rel. on. (1961) 3 O J D 393 : ILR 
(1962) Cut 17, 

-O. 22, R. 4—Appeal abating against one respon¬ 
dent—Effect. 

The sale deed was the subject-matter of attack by 
the plaintiff challenging its validity. It was executed 
in favour of four members of a joint Hindu family. 

Held, that on account of the death of respondent 
No. 3 and the appeal having abated against him, 
there was a decree of the lower appellate Court, 
which had become final as far as respondent No. 3 
was concerned holding that the sale deed was valid 
If in the appeal the plaintiff appellant succeeded, 
then as far as respondents 1, 2 and 4 were concerned, 
theie would be a decree that the sale-deed was in¬ 
valid and there will be two contradictory decrees 
which should not be allowed to come into existence. 
Therefore, as the appeal had abated against respon¬ 
dent No. 3 the whole appeal abated. AIR 1955 
Orissa 179, Rel. on. 24 Cut L T 36 : AIR 1958 Orissa 
246 (248) (Pr 4). 

-O. 22, R. 4 —Abatement of appeal against one of 

respondents—When whole appeal abates—Principles. 

The question whether the partial abatement leads 
to an abatement of the appeal in its enlirefy depends 
upon general principles of law. If the case is of such 
a nature that the absence of the legal representatives 
of the deceased respondent prevents the Court from 
hearing the appeal as against the other respondents 
then the appeal abates in toto. 

W hether the appeal can or cannot proceed in the 
absence of the legal representatives of ihe deceased 
iespondent is dependent upon the principle whether 
in the event of the appeal being allowed as against 
the remaining respondents there would or would not 
he tv vo contradictory decrees in the same litigation 
with respect to the same subject-matter. A Court 
should not he called upon to make two inconsistent 
decrees about the same property and in order to avoid 
conflicting decrees the Court has no alternative but 
to dismiss the appeal as a whole. 21 Cut L T 328 : 

I L R (1955) Cut 425 : A I R 1955 Orissa 179 (IS 1) 
(Ft A) (Pr 9) (DR). 

-O 22, Rr. 4, 11— Death of one of respondents 

pending appeal*— One of legal representatives 
alreidy on record — Applications by appellants as 
well as other legal representatives for substitution 
beyond limitation — Applications held could not be 
allowed Suit held abated as a whole—Test to 
determine whether appeal abated as a whole. 

The suit land was sold to defendants ^1 and 2 by 
one R, a Hindu, treating it as his separate property. 
The plaintiffs appellants, who were R’s step brothers* 
instituted a suit against defendants 1 and 2 and r[ 
amongst others, for a declaration of their title to 


184 


CIVIL PROCEDURE CODE (1908), O. 22, R. CTote , 9 (a) 


two-thirds share of the suit land and for joint Dosses 
sion on he a! egation that the suit land was acquired' 

from R in° th M 0in *j family before theirepa'raon 

verv of twVtb H a ernaliV f’ f , hey Played for reeo. 

waTsold The "ft share ,. of .^e price for which it 

Q i c 1 “ e sui f, was dismissed by Ihe trial Court 

sed Durhil a Z ea W plai, f l{i ? s " as alSdSS 

died leaving several heirs'. One of the heks wa^ 

already on the record. The remaining he rs Rhe 
widow and two daughters who were R’s heirs under 

he I miOUon'neHoH 011 Act, .\ fi j ed 3 P^.tion beyond 
;? e nmita tion period prescribed in Art. 177 Limits 

in pla2o7R h TI Prayer n' 31 the , y be substituted 

vond limL R t'i Jn - aPPe i a 'i tS ‘1 ls0 filed a Petition be- 
. I„ ‘imitation, in which they prayed for settirur 

aqde the abatement and for substitution of the widow 

and the two daughters as well, in place of R Tt was 

ledceofTlm 0l A he ap P, ellants ‘hat they had no know¬ 
ledge ot the widow and the two daughters of R. 

Held, (i) that the appellants’ petition for subsHtn 
tion of the names of the widow and the twodauvh Irs' 

Uid e cdn re \ S r P t°r- nf i a -'^ the period of imitation 
i,, P } r * - 1' ‘. Limitation Act must be reiect 

afreadv e on C thl h r at °l f he lega | ^presentaHves'wa 

i'J:,° ,h ?W 

the application filed by ?h^ wfdow ( "!id ?he°S 

Art S 177 S be er M he P j ri °£, of ,imitation prescribed in 

r a'lowed. There was nothing in the 

language of O 22, R. 4 to justify any dist net on 

cat^'bv 1 ^ ^'; 0 ' 1 by the appellant and an appli- 
cation ny the legal representative himself it could 

not be argued, that either R. 4 or Art. 177 referred to 
c" 7 a PP.bcation by the appellant only. AIR 1932 Mad 
527, Dist. from : A I R 1940 P C 215, Disting 

Widow and iteJr» lerest ° fthe de «ased respondent’s 
brinrThlm daughteis ’ was concerned, the failure to 

mentof theoL the f e t i° rd ha( , ! , resulted in the abate¬ 
ment ot the claim of the appellants and the contest- 

ig respondents acquired a vested right in conse- 

quenee thereof (iii) The test usually applied to 

the r«no"i he f her i the appeal abates entirely or qua 
been cn^frr e f nt i whose legal representative had not 
he d P ^i was , whether or not the appeal could 

trad.Vfn' ed , wlthout bringing into existence two con- 
wac to k y de . crees , ln the same litigation. If the result 
in reboot® f w ° decrees contradictory to each other 
LhJfa P ' 1 f , fl ? e same subject-matter, the appeal 
abated as a whole. Another alternative test was whe¬ 
ther the suit could have been tried if the deceased 
person had not been joined either as plaintiff or 
defendant. Applying either of the two tests the 
■ o™ appeal abated as a whole. I L R 42 Pat 579 • 

(PtWr S J 7 R 8 72 l 8 0 : , i l! (U 962 Pal 392 (396> 3975 

~~-0. 22, Rr. 4, 2, 3 — Applicability—Abatement of 
ppeal against some respondents whether operates as 
aba ement of whole appeal-Test is possibility of 

(Pt AHPr 12) IdB)! 0115 ' A 1 R 1902 P8t 160(163 > 

O. 22, R. 4 — Plaintiff claiming to be raiyat of 
certain land suing defendants in damages for forcible 
removal of crops Defendants denying plaintiff’s 
a rial Court finding that plaintiff was not a 
raiyat—Appeal by plaintiff - One of the defendants 

ffl p0nde f tS dy ? ng P en ding.appeal — II is representa- 
.kf? "°‘ brough * on record—Held that whole appeal 

abated because if the appeal was allowed to proceed 

thaS f-ff d appelIa ' e c °n rt canle to the conclusion 

oonfl?!? 1 ,? W 1 S ? raiyat that findl 'ng would be in 
rw£, ICt i W w what trial Court found in favour of the 
deceased defendant. A I R 1958 Pat 495 , A I R 1938 


a <»*«> 

appeal wilfT.r* 0 - det . ermine f whether the entire 

anneaL? b te ln r v ! ew of th e abatement of the 
ppeal against some of the respondent bv reason of 

onden Ure *1 s ,V bstitut f the heirs of a deceased res! 
•dlov 4 ’ whet . her in the event of the appeal being 

would o^wo.fld^V) 16 remain j D g respondents there 
s^mc litfirl d .n 0t be contradictory decrees in the 

decrees P ^ l! sslbIetoa,I °w the existence of conflicting 
•r t | nd the appeal must be dismissed as a whole 

such on C< (i eS t of f ^ e appeaI would brin g into existence 
(DB lctlug decrees. AIR 1958 Pat 8 (9) (Pr 4> 

appeal'. 22 ’ R ' 4—Death of oneof respondentspending 

The test whether the appeal abated only as against 

i f 0 a ilZ T r eSeata u T ° f ,h L e deceased respondent or 
' i et er ’ *. s whether in the event of the appeal being 

or wof the remaining respondents there would 

HhW;i d ,u e tw0 contradictory decrees in the same 
i igation u ith respect to the same subject-matter. In 

uler to avoid conflicting decrees the Court has no 

p 7- i f ° A ismiss the a PPe a l as a whole. 

(Pt B) (Pr ef(DB)! 52 : A 1 R 1953 Pepsu 154 U55> 

-—0-22, Rr. 4, II — Abatement of appeal against 
one of several respondents—Effect ot on appeal 
against other respondents-Test, to determine when 
Court can dispose of appeal against existing parties. 

Where the legal representatives of a .deceased 
££?“*»}* a . re not fought on the record within the 
‘ lb f d T , tlm e, the appeal abates only qua the 
deceased. The Code does not provide for the abate¬ 
ment ot the appeal against the other respondents who 
are on the record. The question of theeffect of partial! 
abatement on the appeal against the other respondents 
has to be determined by general principle- If the 
case is of such a nature that the absence of the legal 
representatives of the deceased from the record 

t P hfl V Atkl the M° Urt .f i0rn baring the appeal as against 
he others, then the appeal cannot proceed at all, 

which is sometimes described to result in total abate¬ 
ment. But this question must depend, from its very 

nn«ihl»? 0n r the f ? CtS ° f each case - and st is scarcely 
* , . i to formulate a rule of general application, 

w lich can in all cases, serve as a rigid formula for 

le ourt to determine when it can or cannot proceed 

° ( 'spose ot an appeal as against the existing parties 

on the record. Difficulty facing the Court generally 

arises when the decree appealed against is joint. The 
test in such a contingency, broadly put is that, if the 
ecree appealed from, against the surviving respon- 

^ ei u «.- ln . cas , e success of the appeal becomes 
ineffective in the sense that it cannot be successfully 
executed, or if by allowing the appeal two contra¬ 
dictory decrees in respect of the same subject-matter 
would come into being on the rolls of the Court in 
the same litigation, then the Court will not proceed 
with the appeal. This test covers cases when the joint 
decree is indivisible. In such a case the decree 
appealed from becomes final as against the deceased 
respondents with the result that as against him the 
appellate Court cannot modify the decree either 
directly or indirectly. AIR 1962 S C 89, Rel. on, 1965 
Cur L J 411 : 67 Pun L R 634 : AIR 1965 Punf 367 
(369) (Pt C) (Pr 9) (DB). 

--O. 22, Rr. 4 and ]1 — Death of one of respon¬ 
dents—Legal representatives not brought on record 
—Appeal survives if appeal could be filed against 
surviving respondents. 
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Where one of the several respondents to an appeal 
dies and the appeal abates against him as his legal 
representatives are not brought on record, it is legally 
incorrect to call the appeal to have abated even 
^inst.the existing respondents, for O. 22, R. 4, 
C. P. Code in terms, does not provide for any such 
abatement. The appeal can from the strictly legal 
point of view, as envisaged by the C. P. Code proceed 
against the parties to the appeal present on the record. 
The question which poses itself is; Can the Court 
proceed to determine the controversy between the 
existing parties on the record when the determination 
of the same controversy as between the appellant and 
one of the opposing parties has become.final ? If the 
the appeal could be filed against the existing respon- 
dents and the acceptance of the appeal was not likely 
to give rise to two contradictory decrees relating to 
the same subject-matter, the appeal would survive 
against :the surviving respondents. 1964 Cur L T 
273 : 66 Pun L R 763. 

~ O. 22, R. 4 Abatement of appeal as a whole — 
Decree declaring plaintifls and some of defendants as 
exclusive owners of suit property jointly — Death of 
some of respondents during pendency of appeal — 
Application to implead legal representatives made 
beyond prescribed period-Appeal held abated in 
whole because, firstly, there was possibility of there 

eing two contradictory decrees in the same suit, and 
secondly it was not a suit which could be separately 

Tno^^ 1 , 0 ^ J0inin S other co-owners as parties. AIR 
1 9 td 7 io 5* r 28 i AIR 1930 Lah 651 i AIR 1928 Lah 572; 
^3^u^^L^R 163^* A * R 1 9 55 Punj 225, Rel. on, (’61) 

Test? R ‘ 4 Abatement of appeal as a whole— 

The test whether a particular appeal abates as a 
whole on account of the death of one of the respon¬ 
dents is to see whether it can or^cannot proceed in the 
absence of the legal representatives of the deceased, 
ana this must depend upon the nature of each case, 
I he test, not infrequently applied, is whether if the 
appeal against the existing respondents is allowed, 

en would it give rise to two contradictory decrees, 
m the same litigation and with respect to the same 
subject matter. In case the success of the appeal is 
not calculated to-give rise to such a contingency, then 
the Court would be fully competent to hear and 

etermine an appeal as between the parties who are 

(Pt C) ( y pr4T nt bef ° re A 1 R 1960 Puni 207 (208) 

7 O. 22, R. 4 Possibility of having contradictory 
decrees—Appeal will abate in toto. 

On requisition of the land belonging to and jointly 
possessed by two brothers L and-N a joint application 
was made for determination of compensation by an 
arbitiator. The Government being dissatisfied with 
the awards appealed. On L’s death pending appeal 
his legal representatives were not brought on record. 
On question, whether the appeal abated in part or in 

the Government could not have 
requisitioned any portion of this land without paying 
compensation to both the brothers. It was therefore 
necessary to have both the brothers as parties to 
these proceedings. A certain basis for computing the 
compensation was determined by the arbitrator and 
this basis or rate applied to the shares held • by both 
the brothers. J 

Since the appeal in so far as it related to L had 
abated, the rate determined by the arbitrator must 
hold good so far as his share was concerned. If the 

i. | ^ 1 were allowed the compen¬ 

sation payable to N would he assessed at a lower rate. 

1 his means that there would be two contradictory 
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judgments in respect of the same price of land. 
Hence the appeal abated in toto. Case-law reviewed. 
(Principles enunciated). 57 Punj L R 495: ILR (1935) 

£-,670 : AIR 1955 Punj 225 (226, 228) (Prs 6, 24, 
25) (DB)t 

— O. 22, Rr. 4 and 11—Death of one of respondents 
—Abatement—Total or partial—Tests. 

Where one of the respondents to an appeal dies and 
his legal representatives are not brought on record, 
the appeal abates as a whole and not partially if 
otherwise the Court would be called upon to pass 
contradictory decrees with respect to the same subject- 

matter. AIR 1951 Punj (Simla) 257 (274) (Pt L) (Pr 79) 
(DB). 

19 (b). Distinct and separate interest or liability. 

• O. 22, Rr. 4 and 11 — Suit by reversioner for 
recovery of property after death of widow-Several 
alienees made defendants — Suit dismissed on appeal 
to High Court —High Court permitting appeal to 
Supreme Court Death of one of alienee.resnondents 
Legal Representatives not brought on record —Delav 
in application—Application dismissed by High Court 
and also by Supreme Court - Held interests of alienees 
being separate and independent whole of the appeal 
did not abate. Raghunath Keshara.Kharkar v Ganesh 
1964 Mah L J 105 : 1964 B L J R 105 ; 66 Bom L R 

382 : 1964-3 SCR 520: 1964 MPLJ 105: AIR 1964 
S C 234 (244) (Pt C) (Pr 35). * 


O. 22, R. 4 Suit abates against deceased defen¬ 
dant only. 

here all the defendants were shown to be in pos¬ 
session jointly [but they were shown to be entitled to 
specific Hiares the suit does not abate in toto on the 

(Pt BMPi S 3^ ° f them ‘ AIR 1954 Aimcr 43 (44} 

—O. 22, R. 4—No abatement of appeal as a whole 

c Laws ~“ u * P* Encumbered Estates Act (25 of 
i4). 

Application under S. 4, U. P. Encumbered Estates 
Act, by debtor—Ilis written statement showing pro¬ 
perty owned by him and debts due from him objected 
to by a claimant who claimed that some of the pro¬ 
perty belonged to her and not to the applicant-debtor 
Claim partially allowed — One of creditors who 
opposed the claim tiling 'appeal impleading other 

obof! t0rS aS re ^P7 n ^ ents .~~ neJd a PP eal would not 
abate as a[ whole by the failure to substitute within 
limitation the heirs of one of those creditor-respon- 

A e TR tS TQ^°s: r’ e ^i d, i ri n g the P en ^ency of the appeal. 
AIIU953 S C 5_I, Foil. AIR 1955 N U C (All) 1693 

9 

~ O. 22, R. 4 Applicability—Suit for possession— 

Abatement. 6 ™ P ' aintiff ’ S dyi ^ 

\\ here in a suit for possession by several nlaintiffo 

a decree is passed and before the appeal is decided 

d,es tl } e abatement is qua the share of 
that plaintiff and not in its entiretv. 60 Bom L R • 

(P, « (DBl 952 ' AI1< 1959 B ° m 2 ”‘(223MPI 5) 


<• la 0 ' n 2 ’f R 4 ' c 1 7" ,‘V var<J of compensation under 
S - P. Defence of India Act - Share of each oartv 
specified — Appeal — Death of one respondent. - 

Abatement — (Defence of India Act (1939) S. 19 — 

Site "w.u r B.'ia ,bil,,,ion IDrf “ c « of 

Where the arbitrator awards various sums of com 
pensation to several claimants by one order under 

S i9, Defence of India Act, and in an appeal from 
the award by the Government for reducingcomDen 
sation, one of the claimant-respondents dies P fkl 
failure to bring his legal representative on record’does 
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not result in the total abatement of the appeal. 
Though the order is joint in favour of the respon¬ 
dents, the share of compensation of each is ascertained 
in the order itself, and the death of one respondent 
in no way prevents the Court from considering the 
separate claim of each one of the other claimants. 
1956 Nag LJ 532: 1956 MPLJ 40 : ILR (1956) 
Nag 471 : AIR 1957 Nag 8 (9, 10) (Pt B) (Pr 4) (DB). 

• — O. 22, R» 4 (3) — When suit or appeal abates 
against deceased defendant or respondent only — 
Muhammadan Law — Inheritance —Suit by co-neir 
for share—Death of one of heirs—Effect. 

According to Mahomedan law, the whole estate of 
a deceased Mahomedan if he dies intestate devolves 
on his heirs at the time of his death. The heirs suc¬ 
ceed to the estate as tenants-in«common in specific 
shares. As the interest of each heir is separate and 
distinct, the failure to bring the legal representatives 
of a co-heir on record within the prescribed period 
of limitation would result in partial abatement only 
without affecting the whole suit or appeal. S3 Dec 
L R 103, Rel. on. Mahammadi Begum v. Nawaz Jung. 
ILR^1955) Hyd 743 : AIR 1956 Hyd 18 (19) (Pt B) 

-O. 22 R. 4-Abatement of appeal. 

Appeal against judgment and decree, dismissing 
suit on bond —Executants of bond severally responsi¬ 
ble under the bond-Death of some of the descen¬ 
dants who were respondents during pendency of 
appeal and legal representatives of those not brought 
on record—Appeal does not abate as a whole and can 
proceed to a final adjudication in the absence of those 
legal representatives because the interests of the de¬ 
ceased respondents could be separated from those of 
the others in view of the several responsibility of the 
executants of the bond. Case law cited. ILR (1953) 
Hyd 711 r AIR 1954 Hyd 98(98,99) (Pt A) (Pr 2) 
<DB). 

-O. 22. R. 4—Abatement against deceased defen¬ 
dant only. 

Joint 3nd several liability — Death of one of defen¬ 
dants—I'aiiure to issue notice to guardian of minor 
legal representative—Appeal abated only to the extent 
of legal representative and not against all respon¬ 
dents. ILR (1953) Hyd 624 : AIR 1954 Hyd 44 (45) 
(Pr 5) (DB). 

-O. 22, R. 4—Deceased respondent having distinct 

and separate interest in property involved in appeal 
—Omission to implead his legal representatives— 
Effect —Partial abatements. 

Where one of the respondents who died during the 
pendency of the appeal by the defendant was one of 
the legal representatives of a plaintiff who was a 
Muslim ar»d as such had a definite and separate 
interest in the suit property distinct from the interest 
of other plaintiffs, by the omission to implead the 
legal representatives of the deceased respondent, tlie 
appeal can abate only as regards his share in the pro¬ 
perty and not in its entirety. AIR 1940 P C 2)5; AIR 
1929 Lah 572 (FB), Rel. on. 1960 Kcr L T 901 : 1960 
Ker L J 936. 

-O. 22, R. 4 — Abatement of appeal — Death of 

one of the respondents—Partial abatement. 

B, D and R were three brothers who were separate 
in estate. B died leaving him surviving his widow G 
and his daughter-in-law M (Defendant No. 2, widow 
of L, who predeceased his father B). Plaintiffs Nos. 1 
and 2 were the sons of D and plaintiffs 3 and 4 were 
the sons of R, the other son of R having been im¬ 
pleaded as delendant No. 3 in the suit. The plain¬ 
tiffs in their plaint claimed a declaration of title to a 
residential house and possession in respect of only a 


portion of the house shown in red as block I, which 
the second defendant had sold to the first defendant. 
The plaintiffs based their claim to declaration of title 
and possession as the heirs of B on the death of G 
aforesaid They alleged, further that the second de¬ 
fendant had no title to the house in Question, except 
a right of residence, in a portion in respect of whicn 
possession was not claimed in the suit. The trial 
Court decreed the suit and granted a declaration that 
the plaintiffs and the third defendant were the owners 
of the house except block I, shown in red, which it 
held had been legally sold by the second defendant 
to the first defendant. Thus, the trial Court dismissed 
the suit for declaration and possession in respect of 
block I aforesaid, but did not grant any costs to the 
first defendant. From the decree of the trial Court 
the plaintiffs went in appeal. Their appeal related to 
the portion of the house shown in red as block I. The 
first defendant filed a cross-objection in respect of the 
costs which had not been granted to him by the 
decree of the trial Court. The second defendant also 
preferred a cross-objection in respect of the declara¬ 
tion granted by the trial Court to the plaintiffs for 
that portion of the house which had not been sold to 
the first defendant. The lower appellate Court dis¬ 
missed both the cross-objections and allowed the 
appeal holding that the second defendant had no 
title which she could convey to the first defendant. 
In the result the plaintiff's entire suit stood decreed 
as a result of the decision of ihe lower appellate 
Court. From the decision of the lower appellate 
Court the first defendant only came up in second 
appeal. The second defendant was also impleaded 
as respondent along with the plaintiffs. One of the 
laintiff-respondents, (respondent No. 3) and reepon- 
ent No. 6 (defendant No. 3) died during the pen¬ 
dency of the appeal in the High Court. No subsiitu- 
tion having been made in time the appeal abated in 
respect of those persons, and the application for set¬ 
ting aside abatement was also dismissed. The ques¬ 
tion arose whether the appeal by reason of the death 
of respondent No. 3 (plaintiff), if not by reason also 
of the death of respondent No. 0 (defendant No. 3), 
had abated as a whole. 

Held, that the case was an illustration of that class 
of cases where several persons having separate and 
definite interest in the property sue for possession 
and obtain a decree for possession. It was therefore 
possible for the Court to determine the controversy 
as l>etwcen the parties before the Court without 
affecting the interest of the plaintiff not represented 
before it. The case was outside the class of cases 
covered by the leading judgment in AIR 1938 Nag 42. 
Consequently the appeal had abated, not as a whole 
hut onlv as against the heirs of the deceased respon¬ 
dent. 1954 Nag L J 361 : ILR (1954) Nag 550 : AIR 
1954 Nag 274 (277) (Frs 18. 20) (DB). 

-O. 22, R. 4 — Abatement - Total or partial — 

Death of one of joint vendees — Heirs of vendee cot 
brought on record—Share of deceased vendee speci¬ 
fically mentioned in sale deed Share of deceased 
separable—Suit abated only to the extent of deceas¬ 
ed’s share and not wholly. 

Where the shares of several defendants in the pro¬ 
perty in dispute are either ascertained or ascertain¬ 
able, the abatement of the suit or appeal of or against 
one does not entail its abatement in so far as the 
others are concerned. The lower Courts were, there¬ 
fore, right in holding that on the death of I*, the suit 
abated only qua his one-sixth share in the property 
in dispute, as his legal representatives had not been 
brought on the record within licritation. AIR 194o 
Lah 399 (FB); A I R 1928 Lah 572 (FB), Foil.; AIR 
1945 Lah 184 (FB), Dist. 1965 Cur L J 747. 

-O. 22, R. 4—Suit for possession and mesnepro- 

f its by sole heir of deceased owner of land Defeo- 
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dants claiming to be heirs of deceased owner—Their 

shades specified in revenue records — Death of one 
defendant — Legal representatives not brought on 
record within limitation — Suit whether abates as 
against deceased defendant only or in toto. 

Held, on facts (i) that the appellate Court had 
erred in law in dismissing the entire suit for posses¬ 
sion because the trial Court had aot found that the 
plaintiff was not entitled to mesne profits and the 
relief regarding possession being quite different from 
that of recovery of mesne profits no question of con- 
ilict of decision could aris*; (ii) that the suit regard¬ 
ing possession did not abate in toto, the share of the 
deceased defendant was definitely specified in the 
ievenue records and the plaintiff-had a separate cause 
of action against every person who had a specified 
share in the property and in case of death of one of 
them the plaintiff lost his remedy against that defen¬ 
dant alone and not against others. Hence, the decree 
passed by the tiial Court should be upheld as correct. 
AIR 1928 Lah 5>2 and A I II 1935 Lah 853, Applied. 
AIR 1959 Orissa 148; AIR 1959 Raj 17 and AIR 1928 
Cal 138, Dist. 65 Pun L R 449. 

* fp* 22, R. 4 Suit for possession decreed—Appeal 
by defendants — Some of the nla in tiffs 


by defendants —Some of the plaintiffs-respondents 
dying and their legal representatives not brought on 
record Appeal held abated qua their shares in the 
property. 63 Punj L R 413 : ILR (1961) 1 Punj 789. 

19 (c). Joint interest or liability. 

•“O* 2 « Rr. 4 and 11 and O. 1 , R. 9 -Joint and 
indivisible decree in favour of two plaintiffs—Defen¬ 
dant preferring appeal — One plaintiff dying—His 
heirs and legal representatives not impleaded in time 

Suit against them abates acid appeal against other 

plaintiff-respondent becomes incompetent. AIK 1S62 

S C 89, Rel. on. Judgment of Patna High Court, 

dated 11-2-19p9, on appeal from original Decree 

No. o2> of 19ol, Affirmed. Union of India v. Shree 

Ram Bohra. (1965)1 S C W R 811 : (1965) 2 S C A 

7 9 ;A 965 B L J R 589 : 1966 SCD7S: (1966) 1 S C 

j n 4 ^t : AIR 1905 S C 1531 <1534, 1535) (Ft B) 
U r IS;. 

* O* 22, Rr. 4 and 11 and O. 1, R. 9—Abatement 
ot appeal as against one respondent—Effect - Acquisi¬ 
tion of land jointly owned by two brothers—Award 
< >i compensat on jointly in favour of both—Appeal by 
State - Abatement against one respondent-Appeal 
acid could not proceed agdnst other. State of Punj 
j ib v. Nath flam. (1961) 2 S C J 637 : (1961) 2 Mad 
L j (SC) 182 : (1961) 2 Andh W R (S C) 182 : (1961) 
2 Kcr L R 548 : (1962) 1 Andh L T 306 : 1982 S C D 

219 : (1962) 2 S C R 636 : A I R 1962 S C SO (90) 
(Prs 4, 5). K ' 

- —O. 22, Rr. 4 and 11 —Suit for possession on basis 
<>l joint and indivisible ri^ht—Dismissal in appeal — 
Appeal by one of plaintiffs — Other plaintiff im¬ 
pleaded as respondent supporting it -Abatement of 
appeal so far as supporting respondent — Effect — 
Plaintiff’s appeal cannot be heard. 

The two plaintiffs filed a suit for possession of a 
plot of abadi site against a riyaya and a transferee 
irom him on the basis of a joint and indivisible right, 
and their suit was dismissed by the appellate Court 
which held that the defendants had a right to transfer 
1110 property in dispute under a loca 1 custom. A 
Secouu Appeal was filed against this decree by one of 
me plaintiffs who made the other co-plaintiff a res¬ 
pondent. The respondent plaintiff who supported 
hie appeal died during its pendency and his heirs 
were not brought on record with the rejult that the 
appeal abated so far as he was concerned. 

Held that the plaintiff’s appeal could not be heard 
alter it-had abated against the supporting respondent, 
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R R IS there will be likelihood of two 

conflicting decisions in the same suit between the 
same parties based on a joint cause-of action. AIR 
1902 S C 89, Discussed and Applied. 1962 All YV R 
(HC) 388 ; AIR 1963 All 300 (308) (Prs 9, 10). 

O. 22, R. 4—Abatement of appeal against all res. 
pondents as a whole—Joint decree. 

Jo a case of joint decree where there is no specifica¬ 
tion oi share of the several decree-holders and where 
the decree is one and indivisible the entire appeal 
snouId fail if one or more of the decree holder dies 
timing the pendency of the appeal and his heirs are 
not brought on the record within the period of 
limitation. It is not open to the appellate Court to 
i etermine the extent of the share of the deceased 
respondent in the absence of his legal representatives. 
W here the legal representatives have not been brought 
on the record during the period of limitation for the 
nearing of the appeal they could not be so brought 
later on for the determination of the share of the 
deceased respondent in the disputed property. If 
however there is any -admission of the deceased de¬ 
cree-holder on the record indicating the extent of his 
share in the disputed property or there is anything in 
the judgment describing his share in the property 
then in that case tfie appeal would abate only to 

r of his interest so admitted described. 
iPr 4 !!)' (DB)? 37 1 A 1 R 19 '’ 4 AM 7SC {789 < < pt A) 


——O- 22. R. 4-Revision — Abatement against one 
when operates against all. 

Where a revision petition abates against one of the 
respondents in whose favour a joint decree has been 
passed, it will abate as a whole inasmuch as if the 
revision is allowed in such a case it will result in 
two inconsistent decrees: AIR 1S36 Oudh 509 and 
A I b 1941 Oudh 219 (FB), Rel. on. AIR 1950 \ri 

665 (666) (Pt B) (Rr 3). J A " 

——O. 22, Rr. 4 and 11 — Joint decree in favour of 
V ' cl ? plaintiff s Death of one pending appeal — 
Legal representatives not brought o n recard—Effect 

— Whole appeal—It abates. 

Where there is a joint decree in favour of several 

plaintiffs and one of the plaintiffs dies during the 
pendency of the appeal but his legal representatives 
are not brought on record within the period of limita- 

r'°vv v,oo f o ? Ppeal a , l i ates ' A!K 1954 Nag 279 : 6 
C \\ N 190, Bel. on. 1959 \ag L J (Notes) 37 . 

O. 22 , R. 4—Indivisible decree. 

W here the plaintiffs allege that they were entitled to 
one-sixth share of a certain person who had half inter¬ 
est in a certain property and a decree is passed in these 

hp m n. ,t - C ?"" 0t 1,6 said t lat , the of each one of 

the plaintn, s was specified and the decree is ono 

which is indivisible. ILR ( 195 , 3 ) ![v,I 0-0 . . , r > 
1956 Hyd 60 (61) (Pt B) (Pr 5) (DB). ' ^ A1R 

O. 22. Rr. 4, 11 — Suit for ejectment by three 
persons claiming to be co-owners of the house pr, m 
ptity Milt dismissed in so far as it related to the 
port, on occupied by sub-tenant-Appcal by plain¬ 
tiffs—Death of one appellants during pendency of 
appeal—Legal representatives of the deceased ippel- 
lant not brought on record within prescribed period 

— No material on record on basis of which shares of 

surv.vmg appellants in the house in question could 
be ascertained. Kl 

Held, that as co-owners, interest of appellants in 
the property was joint and appeal by deceased apocl- 
lant having abated the decree dismissing the suit a* 
against the sub-tenant would stand so far as the 

was concerned—In the event the second 
appeal was allowed there would be inconsistent 
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decrees — The right to sue did not therefore survive 
lh l e ., r 5rnmnmg appellants. A I R 1956 Nag 125: 

A{r !ooi r°?\ o 1 - 2, Disti “g- AIR 1961 All 741, Foil. 

l 9 , 3 ^ fni r 127; (1878 > 3 Bom 23; (1896) 21 Bom 
154; AIR 1935 Bom 262, Ref. 1961 M PL ] (Notes) 

182 : 1963 Jab L J 700 : ILR (1963) Madh-Pra 921. 

O. 22, jRr. 4 and 12 —Joint decree — Specific 
'nterest of individual decree-holders not specified 
execution appeal—Death of one decree-holder— 

whote rei5resen * a * lves no * joined—Appeal abates as 

A decree was passed jointly in favour of two 
persons; the interest of each was not specified. The 
decree holders initiated execution proceedings which 
were thrown out as not maintainable. The District 
Judge on appeal reversed the order and directed 
execution to proceed. The order of the District Judge 
was thus jointly in favour of both and any inter- 
terence with it in appeal from the order of the Dis¬ 
trict Court was bound to affect the interests of both 

Hence failure to implead the legal representative of 
one ot the decree-holders, on his death during the 
pendency of the appeal, would result in the abate- 
ment ot the appeal as a whole. 1957 Jab L J 1041. 

~?\, 22 ’ 4 ~i° int decree for ejectment—Appeal 
Death of o D e respondent — Interest of each not 

ascertainable—Appeal held abated as whole. 

n 0r • e, ’ ec . t u Iient fi, J ed hy A- B and C, was 
Hppr.fi a F U ?‘u g . l h - e ,P en , denc y of appeal against the 

I6C ^ re P res entatives were not 

j ^ on record. A, B and C had represented three 

° { ! b A e There was no allegation in 

A SUed as the “anager of the family. 
Interest ot A was not separate from those of the 

EhS? K^ POnd M tS ‘ W L hat interest each of the 
plaint*- C0U d not ascertained from the 

t ?|Lo : ^aftbewhole appeal had abated. 1954 Nag 

AIR 1954 N *‘ 279 


j-P' 2 2, R. 4—Interests of defendants-respondents 
as aw a ho!e ,ndlV1S1 ^ G ~ Deat ^ ° f one ~- A PP eal abates 

. the interests of the defendants are Joint and 

indivisible the omission to substitute the representa- 

tives ot the deceased respondent would have the 

e ect ot making the appeal abate as a whole because 

otherwise it would result in two conflicting decrees. 

25 Cut LT !79: ILR (1959) Cut 238 : (1959) 1 
Orissa J D 66. 

. P* 2 2» R**. 4 * Joint decree in favour of seve- 
ral detendants—Appeal —Death of one of defendants 
—His legal representative not brought on record in 
time Held that appeal abated against all the defen- 
dants-02 Ind Cas 714, Rel. on. AIR 1902 S C 89 and 
AIR 1932 Pat 201, Foil. 1964 Raj L W 428 : ILR 

£ 964 ) 14 Raj 1069 : AIR 1965 Raj 132 (136) (Pt A) 
(Pr 9). 


abates as a whole if his legal representative is not 
brought on record within the prescribed period -of 
limitation. Case law referred. 52 Pun L R 100* 
AIR 1950 East Punj 302 (Pt F) (Prs 11, 12) (DB). 

19 (d). Joint promisors. 

JTflPj 2 ^’ R ‘ i 4 —Abatement of suit against deceased 
defendant only—Suit on joint pronote —Death of one 

of the promisors -Suit abates only so far is he is 
concerned. AIR 1955 NUC (Assam) 2845 (DB). 

. R : 4—Decree obtained in suit for money 
against joint promisors - Pending appeal one pro¬ 
misor dying—Abatement of appeal against him - 
Appeal can proceed against other — His right of 

S°43) Ul * 0n >S n0t aftecled— (Contract Act (1872), 

P en di n g an appeal filed against a decree 
1 . n , a suit for recovery of money brought 
® l n .u l oln t promisors, one of the promisors dies 
and the appeal abates against him by reason of the 
tailure to bring in time on record his legal represen- 
aive, Mhe appeal against the other promisor can 
proceed. No doubt, the decree obtained in the suit, 
i that appeal were to succeed, will not be executable 
against the deceased promisor. Still it will be exe¬ 
cutable against the surviving promisor because the 
responsibility of both the promisors to the plaintiffs is 
joint and several. And in such an event the surviving 
promisor does not lose his right of contribution against 

illS lOinf nrnmicAr I i L f ^ J J _ L* il. ^ 


0.22, Rr. 4 and 11—Death of one of joint pro¬ 
misors pending of appeal —Appeal, if abates as a 
w hole—Contract Act, Ss. 43 and 44. 

Where one of the respondents who is a joint pro¬ 
misor dies pending appeal and the appeal abates 
against him, there is no impediment in the way of 
the appellant proceeding against the remaining res- 
pondents in view of the provisions of Ss. 43 ana 44 
oi the Contract Act, and the appeal, therefore, does 
not abate as a whole. AIR 1933 Lah 356, Dist. ILR 

( 195 J) 480 : 1951 Na * L J 276 : AIR 1951 Nag 

448 (449) (Pt B) (Prs 5, 6, 8). 

O. 22, R. 4—Where right to sue does not survive 
Suit by plaintiff a lawyer to recover his fees from 
two defendants—Death of one of defendants—His 
legal representatives not brought on record within 
time —Appeal preferred from decree of dismissal of 
suit—Plaintiff cannot prosecute his appeal against 
some only of his joint promisors —If suit or appeal 
is allowed to continue surviving defendant's right to 
compel contribution will be affected. AIR 1917 Cal 
647, Foil.; AIR 1928 All 173 (FB) and AIR 1921 Lah 
357 (2) and AIR 1922 Lah 182, Disting. 63 Punj L R 
695 : AIR 1961 Punj 555 (557) (Pt C) (Prs 4, 5) 
(DB). 

19 (e). Necessary party. 


O* 22, R. 4—Suit for declaration of heirship to 
property claimed against several defendants-Defen¬ 
dants jointly interested in denying that claim—Death 
of one defendant—Suit held could not proceed to 
final adjudication in absence of legal representatives 
of deceased defendant—Suit will abate as a whole 
and not against deceased defendant alone. AIR 1955 
NUC (Sail) 4086. 

“ O* 22, R. 4—Decree for mesne profits—Appeal 
in execution—Death of one respondent—Abatement. 

Where the original decree has been passed in a 
suit for partition and mesne profits, and one of the 
respondents dies during the pendency of the appeal 
against an order passed in execution, the appeal 


-O. 22, R. 4—Appeal—Necessary party— Death of 

—Failure to implead L. R.’s—Abatement. 

Landlord is a necessary party in proceedings under 
S. 49 of the U. P. Tenancy Act. On the death of the 
landlord no legal representatives were impleaded for 
2 years. 

Held, ’the appeal has abated and there is no justi¬ 
fication for setting aside the same. 1952 R D 162 : 
1952 ALJ (Rev) 119. 

-O. 22, R. 4—When suit abates as a whole— Suit 

for pre-emption—One of the defendants on whom 
onus of proving certain issue was cast dying without 
his legal representative being brought on record 
Person being a necessary party suit abates against all. 

AIR 1955 NUC (Madh B) 3013. 
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-O. 22, R. 4 — Revision by Inspector of Stamps 

against order rejecting objection as to court-fee paid 
on memorandum of appeal — Death of some of 
opposite parties during pendency of revision—Their 
legal representatives not brought on record—Objec¬ 
tion uS to court-fees having been raised by Inspector 
of Stamps and also by opposite parties—Latter held 
were not necessary parties—Revision held could be 
disposed of without the legal representatives of the 
deceased opposite parties being brought on record. 
1964 A L J 977 : AIR 1965 All 298 (300) (Pt B) 
<Pr 10). 

19 (f). Pro forma party. 

-O. 22, R. 4—Decree against several defendants— 

Appeal by some — Non-impleadment of pro forma 
defendants in appeal — Effect. See under Tenancv 

Law—U. P. Tenancy Act (1939), S. 59. 1965 All W R 
540. 

-0.22, R. 4—Applicability — Death of pro forma 

party—Revision pending_No knowledge of death — 
Application for substitution of heirs made after 8 
months of death —If revision abates—See Tenancy 
Laws—U. P. Tenancy (Amendment) Act, S. 27. 1952 
AWR Rev) 127. 

“ ^’.22, R. 4 Applicability—Appeal in suit under 

S. 49 of U. P. Tenancy Act—Death of one of the pro 
form., respondents — Heirs not impleaded for two 
years—No abatement as a whole — S. 5 of the Limi¬ 
tation Act. 

Pending the second appeal arising out of a suit 
under S. 49 of the U. P. Tenancy Act, one of the res¬ 
pondents died. The legal representatives were not im¬ 
pleaded for two years. The heirs of the deceased 
respondents would not be prejudiced by the success 

of the appellants. The appellants claimed the benefit 
of S. 5 Limitation Act. 

Held, where the parties were close relations it is 
impossible to believe the appellants were ignorant of 
the death of the respondent; further with reasonable 
diligence they could have known the same. Hence 
che appellants cannot be allowed the benefits under 
S. 5 of Limitation Act. 

W here the heirs of the deceased ^cannot be preju¬ 
diced in the event of success of the appellant, the 
appeal does not abate as a whole but only as against 
the interest of the deceased and the heirs of the 
deceased. 1952 A VV R (Rev.) 225:1952 A L J (Rev.) 
341 : 1952 R D 228. 

O. 22, R. 4—Pro forma defendant. 

There can be no abatement for failure to bring in 
the legal representative of a deceased pro forma de- 

fendant. 1951 All W R (HC) 94 : A I R 1951 All 428 
(430) (Pt D) (Pr 10). 

- { >• 22, R. 4—U. P. Revenue Code Manual, R. 168 
~T Appeal — Legal representatives of one of respon¬ 
dent not impleaded—Success of appeal not prejudic¬ 
ing their interest—No abatement. 

Rule 108 says that the legal representatives of a 
l. ;rty should he brought on record if the deceased 
party would, if alive, be a necessary party. Where, 

owever, the interest of the appellants are not adverse 
to those ot the deceased party and his legal represen¬ 
tatives in the appeal, they are not necessary parties to 
tne appeal which, therefore, if they do not suffer bv 

n ^ S o^ ess> , cloes not abate : 1943 R D 475 : 1944 

D r ? 1 anti 1947 R D 24, Rel. on. (’51) 1951 AWR 

O. 22, R. 4—Pro forma defendant — Not entering 
appearance or filing any written statement—Judgment 
under appeal not affecting her interest—Death during 
penc ency of appeal — She not being necessary party 
to the appeal, substitution of her heirs held not 


necessary. AIR 1963 Cal 520 (524) (Pt E) (Prs 10 
17) (DB). 1 ’ 

O. 22, Rr. 4 and 11, O* 20, R. 18—Partition suit 
between Muhammadan co-sharers—Property in dis¬ 
pute in the hands of alienees—Preliminary decree 
passed in appeal in ignorance of death of one of co¬ 
sharers (who was pro forma respondent) — Decree 
not nullity — Validity cannot he assailed collaterally 
in proceedings for final decree—Second Appeal 
No. 231 of 1958, dated 25th April, 196] (M. P.) 

Reversed. . 9 

• 

It is, no doubt, true that, no order of a Court is 
needed to bring about abatement of a suit or appeal 
which is automatic. But when a decree is passed and 
it is contended at the post-decree stage that decree is 
not rightly passed because of a factual circumstance, 
then that cannot be permitted collaterally. An appro¬ 
priate proceeding designed for setting aside the 
decree erroneously passed is necessary. 

Where in a suit for partition between Muhamma¬ 
dan co-sharers, in respect of the property in the 
hands of the alienees, a preliminary decree is passed 
in appeal in the High Court preferred by the plain¬ 
tiff in ignorance of the death of one co-sharers who 
was a pro forma respondent, the validity of the preli¬ 
minary decree cannot be assailed collaterally in the 
proceeding for a final decree without seeking to set it 
aside either by means of an appeal or review : A I R 

1959 Bom 384 and A 1 R 1954 Cal 205 and AIR 1940 
PC 215, Rel on. 


Assuming mat toe court can consider the propriety 
of the contention as to the void character of the 
decree owing to the fact of the co-respondent’s death 
before the preliminary decree, that decree could not 
be said to be without jurisdiction and a nullity. The 
plaintiff had not claimed against the deceased co¬ 
respondent. The legal representatives of the deceased 
respondent under the circumstances could not be 
held entitled to resist the grant of relief to the plain¬ 
tiffs appellants and there was no impediment in the 
way of the appellants to obtain their relief as against 
the respondents who had the entire property with 
them. It cannot in the circumstances be said that the 
constitution and continuance of the appeal was 
illegal on the ground that the proceedings had come 

to fin Gnd by reason of the Abatement of tliG qddgsI • 

A I R 1940 P C 215, Rel. on. Second Appeal No. ?3L 

iqfl4M 8 *P | at .^* 5t ?oA pr , il U 7 61 (M ' P '>'Brewed 
1904 M P L J 048 : 196o Jab L J 825 i A I R 1963 

Madh Pra 282 (284, 285) (Prs 11, 14) (DB). 
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Where pending an appeal one of the respondents 
who has no interest in the litigation dies without his 
legal representatives being brought on record the 
appeal will .not abate. 1950-1 Mad L I 276 -AIR 
1950 Mad 482 (484) (Pt B) (Pr 7). 

~ —22, R- 4 — Pro forma defendant — Death of 
during pendency of appeal — Failure to brine legal 
representatives on record does not abate aDoeal lq\n 

Nag L J 449: A I R 1952 Nag 250 (251) (Pt C) 
(Pr 10). ' 

“ 22, R. 4 (4) (Orissa amendment)-Suit for re¬ 

demption — Death of defendant -who was ex parte 
and had no interest in mortgaged property being 
only in possession of portion of property—Substitu 
tion of legal representatives not necessary — More" 
over, under Orissa amendment it was not necessary to 
substitute legal rgpresentatives of party who had 

failed to appear. 29 Cut L T 663 : A I R 1964 Orissa 
211 (212) (Pt B) (Pr 5) (DB). Unssa 

—O. 22, R. 4 - Second appeal-Costs for guardian 
of minor respondent not deposited within time bv 
appellant-Appeal dismissed against such respondent 
—Finding of lower appellate Court that that respon 
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hpi’i !im "° ! U lZ est ia - uit P r0 P ert y - Entire appeal 

fl 17 W»"°B LiTi'to” 0 ”"’"'"'- S “ lbl<! - °- «• 

—O. 22, R. 4—Death of unnecessary party. 

he re the defendants who died were neither neces¬ 
sary nor proper parties to the appeal and no relief 
was actually claimed against them the appeal does 
not abate for failure of substitution of their legal 
representatives in time. 31 Pat 851 : \ I R iqe:q p»t 
ITS (ISO) (Ft A) (Pr 7) (DB). P ‘ 

19 (g). Tort. 

——O. 22, Rr. 4 and 9 and O. 1, R r . 3 and 9 — Suit 
for ejectment of trespassers A and B not alleged to 
have common cause against plaintiff - A dyinl just 

nl t tt' aSS1 Ji decree dismissing suit - Appeal by 
plaintiff — Abatement of appeal against A — Anneal 
can proceed against B only. AIR 1934 All air 
I960 All 762 ; 1960 All L J 932 and AIR 1951 All 

1 2 ^i ?Q-n\ ; A ‘ U 1959 lia i 17 • A I R 1952 Nag 238 
A I K19o0 Assam o3: A I R 1953 Cal 588; A I U 1949 

o~ a <? n- : A / 11 1959 < )rissa 148 and A I R 1954 Nag 

from - A 1 H 1960 All 379, Overruled I L R 
(1963) 2 All S64 : 1963 All L J 546 • A IR 1963"All 
496 (497, 501) (Prs 3. 11) (DB). J ° 3 A " 

O. 22, R. 4 — Suit for malicious prosecution — 
Joint decree in favour of father and his two sons- 
Appeal by defendant—Death of father-His widow 
not impleaded—Appeal abates as a whole. 

Where in a suit for malicious prosecution brought 
by a Hindu father with his two sons, a decree is 
passed in their favour, the death of the father during 
the pendency of appeal by the defendant without his 
widow being brought on record would cause the 
appeal to abate On the death of her husband she as 

be ‘,V° her , hus band became one of the joint decree- 
holders and would be entitled to execute the decree. 

It the appeal is allowed to proceed in her absence it 

p /oo/d 1 ln tw0 lncons istent decrees: A I R 1955 
rat iiyi, net. on. 

The bringing of a decree into existence in the suit 
aid not make the decree a joint family estate merely 
because the plaintiffs happened to be father and sons 
who be A lo f n g to a joint family. A l R 19^5 Oudh 190, 
Dist. A I R 1960 All 379 (380) (Prs 8, 10) 

[Overruled in A I R 1903 All 490.] 

O. 22, R. 4 Suit for ejectment against tres¬ 
passers Death of one defendant — Abatement of 
suit. 

If in a suit for ejectment against trespassers, one of 
the defendants who has a certain share in possession 
dies, and his legal representatives are not brought on 
record within time, the suit does not abate as a whole 
In such a case all that will happen is that deceased 
defendants legal representatives will continue to 
remain in possession of his share while the other 
defendants will be ejected. The former cannot claim 
exclusive posse sion as share was only l/4th. The 
plaintiff will have to put up with the presence of 
deceased’s legal representatives on the land to this 
extent. This might be inconvenient to him, but there 
will be no two inconsistent decrees. AIR 1954 
Bilaspur 8 (9) (Pr 1). 


O. 22,JRr. 4 and 11—Joint tort-feasors — Defen¬ 
dant 1 dying during pendency of suit—Suit does not 
aba»e against defendant 2. 

Plaintiff alleged that defendants 1 and 2 with the 
help of some other persons destroyed what is called 
a Pal or portion of raised embankment constructed 
by plaintiff in his field thereby inundating plaintiff’s 
field with water and that by this act of defendant’s 
plaintiff suflered damages. The plaintiff’s claim was 
for such damages on account of wrongful act of 


defendants assessed at Rs. 200. Defendant 1 died 
during pendency of the appeal by plaintiff arising out 

M ,> Thp erPJSS ? d L na i 5peal a 2 a >est dismissal ol his 
suit. The appeal abated against defendant 1 . 

Held, that the act committed by defendant was a 
that’fhp f C | -l> lnt ^ committed as joint tort-feasors! 
th!t ‘ ,aUty ° f eac j. was both feint and several; 

Hrnlino h- was .° lm P edlI ?ent against plaintiff con- 
turning his suit against defendant 2 and the appeal 

746 n °\ Hilo ffl f 2 h n -«« de w D an n 2 - AIR 934 All 

i ,9 714 lari 1 !} l9 , 26 Han 2 49 and A I R 1953 Cal 

°88> Hist. 1961 Nag L J (Notes) 60. 

■ 22, R. 4—Suit against trespassers—Abatement 

(Hair^OSl " ho e suit abates. AIR 1955 NUC 

^ddendtt 4 - E S f tct SainSt tfeS1,aSSerS ~ Deatfa ° f 

In regard to a co-trespasser who had participated 

in the trespass if one of the trespassers dies and his 

A e } r ‘pYooc> 0 n ^°. n recorc * tbe whole suit abates. 

A I R 1928 Cal 138, Rel. on. 

a ^ ea t ,^ ie wbo * e suit has abated by the 
eatn ot one of the co-trespassers can be raised bv 

the defendant for the first time in the appeal from the 

ecree passea against him. The Appellate Court can 

^9 in u as in the absence of co-trespasser 

who has participated in the trespass no effective 
decree could be passed in the suit. AIR 1953 Cal 
088 (Pt A) (Pr 2). 

* O* 22, R. 4 — In an action for trespass against a 
party and his servant, omission to bring on record 
legal representatives of the se r vant on his death, docs 
not result in abatement. A I R 1902 S C 89, Dist. 
1962 MPLJ (Notes) 299 (Rev). 

O. 22, R. 4 — Suit against joint tort-feasors— 
Death of one - Legal representative not brought on 
record—Abatement. 

Where in a suit against joint tort-feasors one of the 
delendants dies and the plaintiff fails to bring his 
legal representatives on record, the question w'hether 
the suit abates as against the other defendants depends 
upon the question whether the conduct of the plain¬ 
tiff amounts to release or omission to sue which is a 
question of intention. Where the conduct shows only 
an intention of omission to sue, the suit does not 
abate. A I R 1Q44 Nag 292 and (1892)2 QB 511, 

Rel on 1960 MPLJ 877 : 1960 M P C 480 1 I960 
JabLJ 976: I LR (1960) Madh Pra 448 : A I R 
1960 Madh Pra 322 (322, 323) (Pr 5) (DB) 


-O. 22, R. 4 — Suit for possession against defen¬ 
dants 1 and 2 — Defendant alleged to have com¬ 
mitter! trespass and leased out property to defen¬ 
dant 2 - Death of defendant 2 — Suit does not abate 
against defendant 1. 

A suit for possession was filed against defendants 1 
and 2 on allegation that defendant 1 committed tres¬ 
pass on the laud and leased it out to defendant 2. 
Defendant 2 was joined so as to enable the plaintiff 
to obtain an effective decree for possession During 
pendency of the suit defendant 2 died, but his legal 
representatives were not joined within period of 
limitation. 

Held, that the question whether right to sue sur¬ 
vived against defendant 1 must be answered according 
to the circumstances of each case and on the basis of 
the plaint allegitions. If the cause of action against 
defendants was a joint cause of action wbich arose 
for example from some wrong committed by the 
defendants jointly, it would be plain that if 
of those defendants died and his legal representatives 
were not brought on record, the right to sue •''Oula 
not survive against the surviving wrong-doers. But, 
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if the cause of action against the several defendants 
are separate causes of action* arising from separate 
acts committed or arising from acts which in each 
case gave rise to a cause of action independently 
against each of the defendants, it would be goiDg too 
far for anyone to suggest that the death of anyone of 
the defendants, if his legal representatives were not 
brought on record, made the suit abate against all the 
defendants. 

That the suit did not abate against defendant 1 and 
the death of defendant 2 did not prevent plaintiff 
from asking the Court to make a decree against defen¬ 
dant 1. A I R 1962 SC 89 ; A I R 1959 Raj 17, 
Disting. 40 Mys L J 685. 

-O. 22, Rr. 4 and 11 — Death of one defendant- 

respondent— Plaintiff alleging damage on account 
ot tortious act and claiming mandatory injunction— 
L. R of respondent not brought on record — Whole 
suit does not abate. 

Plaintiff alleged that defendant raised the height 
of embankment of the tank with the result that the 
water level was raised and his field was flooded. He 
claimed mandatory injunction and damages. The 
claim was decreed but dismissed in appeal. In second 
appeal one of the respondents died and no action 
was taken to bring the legal representative on record. 

Held, that the whole case did not abate ; that an 
effective decree for mandatory injunction and damages 
could he passed agaii st the surviving defendants. 

1952 Nag L J (Notes) 110. 

O. 22, Rr. 4 and 11— Suit for ejectment and per¬ 
manent injunction — All defendants characterised as 
joint tort-feasors—Suit dismissed and decision main¬ 
tained in first appeal — Second appeal by plaintiff— 
Death of one of defendants during pendency of 
second appeal — Legal representatives of deceased 
defendant not substituted — Abalement of appeal if 
allowed only as against deceased defendant held 
would lead to two inconsistent decrees—Entire appeal 
held abated. AIR 1963 Orissa 140, Foil. ILR 
(1964) Cut 396 : 30 Cut L T 39 : A I R 1964 Orissa 
39 (41) (Pt D) (Pr 9). 

7~0. 22, R. 4— Trespassers in possession on date of 
^uit are necessary parties — Abatement of decree by 
reason of death of one of trespassers — Decree is 
nullitv againvt all. See Ibid, 0.1, R. 10 (2) II R 

(1964) Cut 510. 1 A 

— ■ 1, R. 9—Suit for ejectment against 

joint trespassers-Death of one of defendants — Suit 
abates as whole—Suit for damages in tort—Suit does 

“T £°n tract Act < 1872 )’ S - 43 - AIR 1928 
Cal 138 and ILR (1962) Cut 17, Rel. on; AIR 193-4 All 
Dissented from. I L R (1963) Cut 313 : A I R 
1963 Orissa 140 (142) (Pt B) (Pr 9). 

r 4 » 2, 11 and O. 41, R. 4 — Abatement 

ot appeal — Suit against joint trespassers — Death of 
one ot the trespassers during pendency of appeal— 
Omission to substitute legal representative — Appeal 
abates in its entirety — Power of appellate Court to 

?qr* e n - Wlt t\o Ppeal - See Ibid| °' 22 ' I{ - 2 - AIR 
lUOvi Urissa 118. 

D- 22, R. 4 — Joint tort-feasors — Suit against— 

dvir» nlSSa SUI * Appeal One of the respondents 
oyin* pending appeal — Failure to substitute legal 

epresentatives- Whole appeal abates. 

It is undoubtedly in the option of the plaintiff to” 

choose against which of the joint tort feasors he 
would like to proceed, but once he makes such a 

choice and comes to the Court and brings the joint 

tort feasors as the defendants in his suit, it will not 
be permissible for him at a later stage to prrceed 
against some of them and leave others alone. Where 
the suit is dismissed by the trial Court and the 
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plaintiff appeals, lack of substitution of the heirs of 
any of the defendants on death at the appellate 
stage will result in the abatement of the whole ap¬ 
peal. 62 Ind Cas 714 (Cal), Rel. on. A I R 1961 Pat 
240 (241) (Pt A) (Pr 2). 

O. 22, R. 4 — Suit for ejectment against joint 
trespassers— Dismissal — Appeal by plaintiff — Ab¬ 
sence of some co-trespassers—Effect. 

W here acts of several persons, by design or by 
conduct, tantamount to conspiracy, contribute to the 
commission of a wrong, they are joint wrongdoers 
and, jointly liable, as the cause of action against 
them is one and indivisible. Where the suit is in 
ejectment and the trespassers, alleged to be joint 
wrong-doers and jointly liable, are all mado parties 

to it, and a decree therein is obtained, or, the action 

is dismissed against all of them, and an appeal is 
taken to the appellate Court, the appeal in the absence 
ot one or some of the trespassers, becomes untenable 
and cannot proceed against the remaining resoondents 
I be principle laid down in AIR 1934 All 716 hr»M 
too wide. AIR ]9GI Pat 96 (98) (Pr 25). ' ’ 

—O. 22, R. 4 - Suit for malicious prosecution — 
Dismissal - Appeal - Death of some defendants — 
Minor legal representatives - Plaintiff ordered to 
deposit costs-Default - Appeal dismissed against 

minor representatives —Abatement. 

1 he plaintiff’s suit for damages for malicious pro 
secution against live defendants was dismissed by 
the trial Comt and during the pendency of apnea! 
by the plaintiff two of the defendant srespondents 1 

ef e f| a , nC i,^ eir r eirS "'ere brought on record Some 
of the heirs of each of the deceased defendant:* 

being minors, the Court appointed a Court guardian 
and ordered the plaintiff appellant to deposit costs 
for proper representation of the minors through an 
advocate. But on default of plaintiff to depofi the 
same the appeal stood dismissed as against the minor 

lespondents. The question was whether the appeal 
could proceed against the remaining respondents : 

Held, that the appeal became incompetent as a 
whole inasmuch as if the appeal were allowed to 

feTuTMn 3 f a ‘o St t l( ll re . malc ‘ ng respondents it might 
result in two conflicting decrees. AIR 1938 P-o- « 

and 02 Ind Cas 714 (Cal), Bel. on.; AIR19-0 Pat 841 

Dist. AIR 1958 Pat 495 (496) (Pr 4). ~ * S4ly 

-0.22, R. 4 (3) — Suit for declaration of title 
possession and mesne profits against several defen¬ 
dants Death ot one of defendants who was ex parte 
and had trespassed on behalf of another defendant 
“ Legal representatives not brought on record - 

AI R 1930 All M 

fprs^5^7, ^ AIR 1961 THpura 13 U4. «) 

20. Inherent power to add legal representa¬ 
tive after abatement. 

• ~' 2 ’ 4-Death of respondent — Court has 

KtefXi? ' 15 ' & 

221<DBr • SeeIbid ' S - 151 - AI 8 K 1959 Born 

21. Appellate Court and abatement. 

? „ 22, 4—Combined effect of Hr 3 and 4 — 

Decree on grounds common to several defend ms or 
plaintiffs Appeal against decree by all defendants 
or plaintiffs - Heath of one party pending apneal - 

— K»ent l ^-’p P ead f o aI re I )reseil, ative within time 
-fleet Power °I Court to reverse and vary decree 
in favour ot all including deceased party sL ik i 

O. 22, R 3. AIR I960 Andh Pra 168 (PB). Ib,d * 
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O. 22, R* 4 Appellate Court — Powers of — In 
appeal appellate Court cannot order that heirs of 
deceased plaintiff or defendant be added. See Ibid 

O. 22, R. 3. AIR 1963 Cuj 243. 

*—^•22, R. 4, O. 22- R. 11 — Hyd. C. P. Code, 
Ss. 3 9 and 40o (O. 22, R. 4 and 1]) — Abatement — 
Death oi one respondent to appeal pending refer¬ 
ence of purely legal questions by Full Bench for 
decision by Fuller Bench not relating to merits of 
case —Effect of. 

Where pending a reference by a Full Bench to a 
puller Bench of certain purely legal questions arising 
in an appeal, e. g., ihe grant of permission to an 
Advocate of another High Court not on the rolls of 
the High Court to appear in a case on behalf of a 
party and argue his case in the High Court, one of 
the respondents dies, it cannot be said that the re¬ 
ference is infructuous, being made in the absence of a 
- party to the appeal, as the -same does not 
affect the questions to be decided by the Fuller Bench 
which are purely legal and do not decide the merits 
of the case in any way. 

Qamar Hasan J. (contra). — Having regard to 
S. 399, read with S. 405, Hyderabad C. P. Code 
{O. hr. 4 and 11, Indian C. P. Code), on the death 
of a party the appeal lapses into a state of suspense 
and its hearing cannot be taken up without the legal 
representatives of the deceased respondent being 
wrought on the record. Ramdayal v. Shankarlal. 
1LR (1951) Hyd 689 : A I R 1951 Hyd 140 (143, 144, 
148, 152, 156, 159 : 160) (Pt C) (Prs 12, 16, 40, 69, 
S3, 101, 114a) (FB). 

“O. 22, R. 4 — Appellate Court and abatement — 
Order by Appellate Court remanding case for decid¬ 
ing question of abatement held illegal. 

Where the plaintiff appellant, knowirg that one of 
the defendant-respondents had died before the com¬ 
mencement of the suit, Bled the appeal also against 
the de?eased respondent along with others and when 
asked by the appellate Court to take steps with 
regard to the deceased respondent, filed a petition 
merely requesting the appellate Court to expunge the 
name of the deceased respondent and applied neither 
for substituting the heirs of the deceased nor for 
setting aside the abatement. 

Held, that the first appellate Court should not 
remand the case to the trial Court for deciding the 
abatement question but should itself finally decide 
the appeal on merits as. well as the question as to 
what extent the suit abated. A I R 1952 Pat 207 and 
F. A. Nos. 335 to 340 of 1954, dated 13-9-1960 (Pat), 
Disting. AIR 1964 Pat 166 (167, 168) (Prs 4, 5, 6). 

-O. 22, R. 4—Suit for partition—One of plaintiffs 

dying a ter preliminary decree —Legal representative 
not substituted in final decree — Appeal from final 
decree — Trial Court and not appellate Court can 
make the substitution — Final decree in name of 
deceased plaintiff not valid. See Ibid, O. 22, R. 10. 
AIR 1962 Pat 178. 

—— O. 22, Rr. 4 and 11 — Abatement ;of appeal — 
Failure to substitute name of heir on death of one of 
respondents—First appeal however allowed.— Proce¬ 
dure in Second Appeal. 

Wh ere during the pendency of the appeal one of 
the respondents dies leaving behind him only his 
widow, in the absence of a petition within the pre¬ 
scribed time to substitute her name as the legal re¬ 
presentative, the appeal abates. A I R 1955 Pat 155 
and AIR 1955 Pat 240, Rel. on.; A I R 1948 Pat 288, 
Dist. 

. Where, however, the first appellate Court has 
allowed the appeal and second appeal has been pre¬ 
ferred against such appellate decree, the procedure 


to be followed is to allow the second appeal, set aside 

the appellate decree, and to remand the appeal for 

tresh hearing by lower appellate Court in accord¬ 
ance ^w. AIR 1956 Pat 373, Rel. on. (’61) ILR 


O. 22 R. 4 — Appellate Court and abatement — 
Application for setting aside abatement and substitu¬ 
tion of heirs made in second appeal — Procedure. 
See Ibid, O. 22, R. 11. AIR 1956 Pat 373. 

” O. 22, Rr. 4 and 11 — Procedure — Decree io 
favour of two plaintiffs — Appeal by defendant — 
Death of one plaintiff—Decree in appeal allowing it 
111 \&noranee of death — Second appeal by surviving 
plaintiff pleading abatement—Application by defen¬ 
dant to set aside abatement — Proper procedure — 
Order allowing appeal —Propriety. 

Where pending an appeal from a decree by the 
defendants, one of the respondents dies and the 
appeal is allowed, reversing the decree, in ignorance 
of the death of that respondent, the decree in appeal 
is a nullity and cannot stand. Where the fact of 
death is brought to the notice of the High Court in 
second appeal by the surviving respondent (plaintiff), 
the proper course is for the High Court, when the 
defendant applies for setting asiefe the abatement is to 
send the application to the lower appellate Court 
because that is the proper Court to deal with the 
application. It is not correct for the High Court in 
second appeal to set aside the appellate decree and 
restore the decree of the trial Court on the ground 
that the High Court in second appeal cannot set aside 
the abatement which has occurred in the Court of 
first appeal. 51 Cal W N 054, doubted ; A I R 1925 
Bom 290, Foil. 30 Pat 892 : AIR 1952 Pat 267 (268) 
(Pr 8) (DB). 

-O. 22, Rr. 4, and 9^Suit for pre-emption—Death 

of one of vendees after framing of issues but before 
recording evidence—Legal representatives not im¬ 
pleaded — Suit decreed when it had not abated — 
Appeal by vendees along with legal representatives 
of deceased vendee—Legal representatives brought 
on record by appellate Court while confirming 
decree of lower Court on application by respondents 
— Decree is not binding on legal representatives — 
Second appeal—Proper order to be passed. 

After the issues were framed in a suit for pre¬ 
emption, one of the defendants vendees died on 27-0- 
1959 and his legal representatives were not brought 
on record till 24-8-1959 when the Court decreed the 
suit. The vendees filed an appeal on 27-10-1959 and 
the legal representatives of the deceased vendee were 
also joined in the appeal. The pre-emption decree was 
challenged as a nullity on ground that it was passed 
against a dead person. When the plaintiff respon¬ 
dents appeared in pursuance of notice they filed an 
application on 7-12-1959 under O. 22, Rr. 4 and 9 
for bringing on record the legal representatives of 
the deceased vendee with a prayer that they should be 
deemed to have been brought on record at the stage 
of the suit in the trial Court. The appellate Court 
allowed the application and disposed of the appeal 
on the same dav by confirming the decree of trial 
Court. On second appeal by the vendees, 

Held (1) that as the evidence in the case had been 
recorded long after the death of the vendee, the legal 
representatives had been prejudiced because they 
were deprived of the right to cross-examine the 
plaintiff’s witnesses and also to examine their wit¬ 
nesses and as such the decree passed in their absence 
could not bind them and must be set aside. The tact 
that they were impleaded when the appeal was finally 
disposed of could not cure the defect. 

(2) that as the suit had not abated at the date of 
passing the decree by the trial Court, the proper 
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order to be passed was to set aside the decree of the 
trial Court as well as that of the appellate Court and 
to leave the question of adjudication, and decision of 
the application to implead the legal representatives 
to the trial Court in the light of all the facts and cir¬ 
cumstances of the case after hearing the puties. AIR 
1953 Punj 252; A I R 1928 Lah 784, Dist. (’63) 65 
Punj L R 434. 

22. Revision. 

-O. 22, R. 4 Application to bring legal represen¬ 
tatives on record held time barred—Court remanding 
case to decide whether suit abated—Revision against 

order-See Ibid, S. 115. A I R 1955 NUC (Madli B) 
4321. 

- 0. 22. R. 4 and O. 47. R. 1 and S. 115 (b) — 

Defendant dying pending suit — Sons brought on 
record - Widow not impleaded—Court holding suit to 
have abated in entirety and rejecting review’ of order 

— Revision against order rejecting review—Interfer¬ 
ence — Power to set aside earlier order though not 
impugned—Error apparent on face of record. 

Applicants filed suit for possession of land. During 
pendency of the suit, third defendant died. The 
applicants filed an application for substitution of the 
legal representatives and another application for set¬ 
ting aside abatement. In the application the names of 
sons of the deceased were disclosed but the name of 
the widow of the deceased was not shown. Trial 
fudge set aside the abatement and ordered the substi¬ 
tution of names of sons as legal representatives of the 
deceased. Later applicants realising that the deceased 
had left widow as well, applied for adding her name 
•iis legal representative. The trial Court held that the 
ejuit had abated in its entirety. The applicants applied 
lor review which was rejected and revision petition 
was filed against the order. 

Held, thit the failure of the applicant to implead 
the mother could not be fatal to the suit nor could 
the suit abate in its entirety. Abatement of a suit 
could take place on account of certain events happen¬ 
ing as provided in (). 22, R. 4, Civil Procedure Code. 
AIR 1945 Nag 53 and 1958 M P L J 503, Foil. 

The order of the trial Court amounted to an error 
■apparent on the face of the record to as to attract 
the provisions of O. 47, R. 1 , Civil Procedure Code. 
It was clear that the trial Judge committed an illega¬ 
lity in the exercise of his jurisdiction by dismissing 
the suit and the illegality would be covered by S. 115 
(bj of the Civil Procedure Code. 1960 M P L I 
(Notes) 228* 

——O. 22, R. 4 — Order rejecting application under 

— Revision—Maintainability. See Ibid, S. 115. AIR 
1957 Mad 236. 

23. Appeal. 

O. 22, R. 4 — Order adding party as legal repre¬ 
sentative of deceased party—See Ibid, S. 104. AIR 
1955 NUC (Madh B) 4326. 

O. 22, Rr. 4,9 and 11—Appeal and application — 
Distinction between —Order of abatement — Appeal 
pending—Application under R. 9 is not barred. 

There is a distinction between an appeal against an 
order of abatement and an application under O. 22, 
R. 9, Civil Procedure Code, In appeal the abate¬ 
ment is questioned and the stand is that there has 
been n ? abatement. In an application under O. 22, 
R. 9, Civil Procedure Code, the party accepts the 
abatement. It has to satisfy the Court that there is 
sufficient cause for setting aside abatement. 

The filing of an appeal against an order of abate¬ 
ment does not bar the entertainment of an application 
under O. 22, R. 9. 1952 Nag L J (Notes) 162. 

LVol. 3.] Fn.D. 13. 


•O. 22, R. 4—Order under—If can be questioned 

n Tops, 0 ;, isr s “ ,bid ' s - m - * ■ K 

ORDER 22 , RULE 5 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 5.) 

1. Scope. 

2 . Shall be determined. 

3. Objection as to the representative character. 
4* Effect of order under this rule. 

5. Power of Court to correct its own order. 

6 . Appeal. 

7. Revision.* 

1. Scope. 

~~ r ~°', 2 , 2 ’ 5 —Substitution of legal representatives 

Finality of order—Res judicata. 

An order under O. 22, R. 5 involves a summary 
enquiry as to who should be substituted in place of 
he deceased party in the pending appeal. Such a 
~ v oes n °f operate as res judicata. AIR 19^6 

4 io 4 l 9 ’n DlSti i' g o- rL x [ , ! 28 Al1 109 and AIR 1936 All 
4J-, Foil, and 2o M L J 279 and AIR 192L Nau 23 

ej&AIK 1934 Lah 465, Rel. on. 1958 AIL f 8 

(Prl) IDE) (UC) ^ ! AIR 1938 A " 573 (574) 

— O. 22, R. 5 — Res judicata- Proceedings under 
nature of Decision that a particular person is or is 
not legal representative of a deceased party to suit— 

2038 (DEL • ,bid> S - 1L AIR 1955 NUC (All) 

——O. 22, R. 5 — “Legal representative"— Question 

hether applicant was legal representative of deceased 

plaintiff—Defendant admitting that she was plaintiff’s 

wife Presumption should be that wife enjoyed status 

s widow and was limited heir. AIR 1955 

NUC (Assam) 4200 (DB). a 3 

: 22 v •'5—Legal representative—Intermeddlei 

m wrongful possession not legal representative for 
substitution as plaintiff—He may be legal represent! 

ffi “ •*,*:»> S“' n s£ 

loia, U. —m R. o. AIR 196o Madh Pra 72. 

°- 22. R. 5 — Legal representative brought on 
record-Purpose of-Right as heir not established 

See Ibid, O. 22, R. 4. 1961 M P L J 398. Isnea - 


... J?’ 22- R ' 5— Legal Representatives _ Order sub 
sti utmg persons as legal representatives of deceased- 
\\ hether a bar against other claimants as res judicata 
See Ibid, S. 11 . AIR 1963 Pat 390 (DB). ,udlcjta - 

2. Shall be determined. 

o. 22 R. 5 — Question whether person is legal 
representative-Duty of Court to decide inffially. 

' V .V er f a Question arises whether a person is or is 
le legal representative of a deceased plaintiff or 
a deceased defendant, the Court must determine the 

To eS . t |°| n ,efore P roce edmg any further with the suit. 
1 o dud a person ns lpgdl renresonf^fivp u. • .» 

question of whether L isThetma legal repr'eTen " 
t ve to be determined in suit, is not a rn fo/f-r 

Pat 474 and AIR 1925 Mad 456 and A?R loV-sV} 9 ?/ 
289 and AJR_ 1953 Trav Co 158 Rel on law y h 
L R 551 : 1959 Ker L J 622 : 1959 K Pr T t ^-(f r 
ILR (1959) Ker 746 : AIR 1960 Ker 79 (Pr^ ° 59 : 

2 r R - 5, Ss. 50, 52-Execution proceedings 

r,r22f \° ° n ( e ? f j ud gment-dehtors — Real legal re 
preservative of deceased judgment-debtor «I~ 

record—Absence of formal order of Court rn,,/ " 

ing party’s character as legjl reDresentatid r?, ern ‘ 
See Ibid, S. 50. AIR 1936 x1^0 1471^)7 E,teCt ’ 
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3. Objection as to the representative 

character. 

O. 22, R» 5—Death of one of respondents during 
pendency of second appeal — Substitution of names 
ordered after expiry of limitation without notice to 
other respondents—Absence of notice does not make 
order illegal as the respondents who were parties to 
the litigation could have taken the objection at the 
time of hearing of the substitution application. See 
Ibid, O. 22, R. 4. AIR 1955 N U C (All) 1763. 

4. Effect of order under this rule. 


254 Stiff aS 2.i). 51 Nag L1164 ' AIR 1954 N *» 


— o. 22, R. 5 —Suit for possession by rnahant — 
Death of Mahant during pendency of suit — Trial 
Court impleading chela as legal representative and 
decreeing suit Decision of trial Court cannot be re¬ 
versed in appeal on the ground that the chela was- 
not the legal representative. ILR 27 Bom 162 and 
AIR 1933 Cal 498 and AIR 1919 Mad 971 (1), Rel on 

1964 Cur L J 209 j 66 Pun L R 646 s AIR 1964 Puni 
532 (533) (Pt A) (Pr 3). 


-O. 22, R. 5 — Effect of order under — Order is 

only for purpose of suit. 

The effect of an order passed under O. 22, R. 5 
would not be to confer on the intermeddler any right 
of title or interest, if there be none. Such an order is 
only for the purposes of the suit itself. The right of 
the intermeddler has to be adjudicated upon inde¬ 
pendently of such order. 1965 Jab L J 113 : 1965 
M PL J 452 s AIR 1965 Madh Pra 72 (73) (Pt A) 
(Pr 5). 

5. Power of Court to correct its own order. 

-O. 22, Rr. 5 and 3— Death of appellant — Claim 

by several persons in opposition to each other to be 
legal representative—Withdrawal from case by some 
—Order as to representative character whether one 
under O. 22, R. 3 or R. 5-Matter if can be subse¬ 
quently reopened. 

Where separate petitions are filed on behalf of 
different persons (including A and B) claiming to be 
substituted in place of the deceased appellant and 
subsequently some of them withdraw from the case 
and admit that A and B are really the sole reversioners 
of the deceased and upon it an order substituting A 
and B is passed the order is made under O. 22, R. 5 
and not under O. 22, R. 3. In such a case the Court 
has no jurisdiction to cancel the order and re-open 
the question and hold upon further evidence that C 
had a better claim to be substituted in place of the 

deceased. AIR 1951 Pat 2S3 (284) (Pt A) (Pr 4). 

% 

6. Appeal. 

-O. 22, R.5—Order under—Death of a party pend¬ 
ing appeal—Court determining legal representatives of 
party for continuing appeal —Not a final order within 
Art. 133 (1) of the Constitution. See Constitution of 
India, Art. 133. AIR 1963 Andh Pra 15 (DB). 

-O. 22, R. 5-Death of plaintiff—All possible legal 

representatives impleaded — Question as to who are 
legal representatives determined at stage of judgment 

—Propriety of procedure followed-Suit dismissed— 
Appeal — Competency—Decision as to who are legal 
representatives given only in judgment—Cannot he 
interfered with in appeal from decree-Interpretation 
of decree. See I bid, S. 105. 1963 Ker L J 11S4. 

-O. 22, R. 5-Order refusing to allow person to be 

impleaded as legal representative — Appeal against 
abatement order not filed — Whether appeal or revi¬ 
sion. See Ibid, O. 22, R. 3. AIR 1950 Mad S24. 

■-O. 22. R. 5—Appeal—Refusal to bring person on 

record as legal representative—Appeal. 

There is no provision in law whereunder an order 
refusing to bring on record a person as legal repre¬ 
sentative of a deceased party can be appealed from. 
Hence an appeal from such an order is incompetent. 
The contention that the consequence of such an order 
is abatement of the appeal and therefore the order 
must be deemed to be an order of abatement and so 
appealable as a decree is not relevant; for, it may be 
that as a consequence of that order abatement has 
taken place but that is entirely a different matter. ILR 


7. Revision. 

" O* 22, R. 5—Revision —Failure to exercise juris¬ 
diction—See Ibid, S. 115. AIR 1955 N U C (Assam> 
4200 (DB). 

-O. 22, R. 5 — Combined order — No appeal lies 

against the part falling under 0.22, R. 5-Revision 
is maintainable — See Ibid, O. 22, R. 3. AIR 1954 
Cal 588 (DB). 

-O. 22, R. 5 —Legal representative, finding as to 
Person applying for substitution in place of deceased 
party —Status challenged — Revision against decision 
—Ordinarily, High Court would not go into question 
in revision as to who is legal representative of decea¬ 
sed but allow it to be agitated in regular suit. ILR 
(1951) Hyd 125: AIR 1950 Hyd 41 (42) (Pt B) (Pr 2) 
(DB). 

-O. 22, F. 5 — Adoption by widow — Court not 

deciding question as to who was legal representative of 
deceased plaintiff under O. 22, R. 5, C. P. C. — Order 
liable to be set aside under S. 115 (b), Civil P. C. See 
Hindu Adoptions and Maintenance Act (1956), S. 8. 
AIR 1964 Orissa 136 (DB). 

ORDER 22, RULE 6. 

jri< 

®-O. 22, R. 6—Applicability—Proceedings under 

Administration of Evacuee Property Ordinance (1949)- 
— Administration of Evacuee Property Act (1950), 

S. 45 (c). 

The principle of O. 22, R. 6, Civil P. C. is applica¬ 
ble to proceedings under the Administration of Eva¬ 
cuee Property Ordinance. Thus an order written out 
and signed by the Custodian General prior to the 
death of the party affected but pronounced after the 
death of the party is not invalid on the principle of 
(). 22, R. 6. Ibrahim Aboobakar v. Custodian General 
of Evacuee Property, New Delhi. 1952 S C J 483 : 
1952 Mad W xN 502 : 1952 SCR 696 : 90 Cal L J 
133 : 1952 S C A 501 : I L R (1953) Punj 17 x AIR 
1952 S C 319 (322) (Pt A) (Prs 10, 11). 

-O. 22, R. 6—Death of defendant after argument 

—Decree —Appeal against — Legal heirs are neces¬ 
sary parties to appeal. 

Rule 6 of O. 22 is an exception to the rule that a 
decree for or against a dead man is a nullity. There 
is no ambiguity about the interpretation of this rule. 
Hearing included argument in such a case. V\ here, 
therefore, the evidence was closed on I'ehruary 2, 
1944 and the argument concluded on July 3. 1944 
before one of the defendants died, R. 6 of O. 22, Civil 
Procedure Code, is applicable to the case and the 
decree of August 2, 1944, against the defendant not 
nullity. Hence it cannot be argued that it was not 
necessary to substitute his heirs on the ground ot the 
decree being a nullity : A I R 1930 All 630 and 1 < 

R D 93. Disting. 1951 A W R Rev 76 : 19 d1 R D 63. 

-0.22, R. 6 — Applicability— Writ application 

against decision of the Board under Calcutta mprove 
ment Act to include properties in scheme --un& 
appellant dying after hearing of appeal and belore 

judgment. 
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d * d n °f a t> ate or was otherwise affec-i 
b y “ML death (Calcutta Improvement Act (V of 

< l959 > 1 Cal 175: AIR 1957 Cal 
578 (585) (Pt G) (Pr 21) (DB). 

O. 22, R. 0 ‘Hearing* — Meaning of — Argu¬ 
ments once heard but case posted for fresh hearing 
of arguments —Hearing of case not concluded. 

‘Hearing’ as used in the Civil P. C. refers to all the 
stages of the trial of a suit, namely, the settling of 
issues, taking of evidence and hearing of arguments 
or ‘other proceedings tending to a final adjudication 
of the suit. It may not refer to matters connected 
with the disposal of interlocutory proceedings in the 
course of the suit; but it includes all proceedings 
which lead to the disposal or decision of the suit as 
such. A I R 1924 P. C. 198 and AIR 1936 Lah 280, 
Rel. on. When argument on the case had once been 
heard, but that did not culminate in the pronounce¬ 
ment of a judgment, and the case was again posted 
u ? re hearing of arguments it cannot be said that 
the hearing of the case has been concluded. I I R 
(1961) 1 Ker 220 : § 1961 Ker L J 132 : (1961) 1 Ker 

1961 airi961 Ker 290 

“7 22* R« 6 —Applicability —Assessment procee¬ 

ding under Income-tax Act. 

The rules as to abatement laid down by the Civil 
Procedure Code will not apply to the proceedings 
before the Income-tax Officer. But the principle of 
representation applicable to regular suits and proceed¬ 
ings under the Civil Procedure Code would well apply 
to such proceedings. AIR 1958 Mad 11 , Rel. on. (I960) 

: I L R (1960) Mad 1026 : (1961) 1 Mad 

L J 116. 

-O. 22, R. 6 Entire hearing of assessment pro¬ 
ceedings completed after giving the assessee fullest 
opportunity of being heard on every matter—Income- 
tax Officer reserving matter for making assessment 
order after due deliberation—Death of assessee—Legal 
representatives not substituted — I. T. O. making 
assessment under S. 23 (3) — Held on facts that it 
was a valid assessment binding on legal representa¬ 
tives of assessee, in possession of his estate, and it 
cannot be assailed on ground that on death of assessee 
his legal representatives were not substituted in his 
place - Omission on part of I. T. O. to substitute legal 
representatives of assessee, even if he was bound to 
do so. could not vitiate assessment ultimately made 
although it was made as if assessee was still alive — 
Principles of II. 6 of (). 22 apply to such cases. See 
Income-Tax Act (1922), S. 23(2). I L R (1961) Mys 

1 lo 1 # 

——O. 22, R 6 —Death of one of respondents pending 
appeal -Appeal heard and judgment delivered before 
90 days from such death in absence of legal 

representatives —No abatement— Legal representatives 

"' us . t be Riven an opportunity of being heard — See 
Ibid, O. 22, R. 4. AIR 1961 Orissa 85. 

•-0.22 R. 6-0 22, Rr. 2, 3, 4 read with R. 6 

show that they deal with death occurring before 
conclusion of hearing in a suit— Appeal from preli¬ 
minary or final decree — Death of one of appellants 

or respondents during pendency of appeal—it. 3 or 
R. 4 and not R 10 applies. AIR 1956 Patna 376. Over¬ 
ruled, See Ibid, O. 22, R. 3. AIR 1962 Pat 235 (FB). 

7 22, R. 6 —Applicability —Plaintiff ceasing to 

have interest in suit on date of judgment —Effect — 

' alidity of decree. 

A sued for redemption both as a Receiver and as the 
sole legatee under a probated will, being the only per¬ 
son entitled to institute the suit. During the pendency 
ot the suit the appointment of the plaintiff as a Receiver 
was set aside by the Supreme Court. The order grant- 
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ing probate to A was also set aside in appeal on the 
very day on which the decree in the suit was acluallv 
passed, rn the appeal by the defendant it was conten- 

i - be< ; ause of the cessation of the interest of the 
plaintiff both as a receiver and as a legatee, the decree 

passed by the Court below was invalid and inopera¬ 
tive and the plaintiff was incompetent to maintain and 
prosecute the appeal : 

Held, that so long as the order granting to him the 
probate of the will remained unrevoked A was to all 
intents and purposes, the sole owner of the estate and 
as such he alone could represent the deceased and his 

Coialc* 

( 2 ) that when there was no initial defect in the 
institution of the suit, the cancellation of his appoint¬ 
ment as a Receiver could not cause abatement of the 
suit,-as he could legally continue the proceedings in 

the other capacity of sole legatee. ® 

(3) That the loss of his character as legatee in 
consequence of the reversal of the order granting pro 

bate between the conclusion of the hearing and P the 

pronouncing of the judgment had not the effect of 
arresting the prosecution of the suit and did not nul- 
lify the decree as a whole. At best it may he regarded 
as tantamount to his civil death as regards the^itiga- 
tion. As laid down in R. 0 of O. 29 C P fL 

judgment will have the same force and effect as ’if it 
had been pronounced before the plaintiff ceased to 
represent the estate. The decree would enure to the 
heuefitof those in whom the estate devolved and 
could not be said to be ^legally invalid 1957 pat t o 

[Overruled on another point in A I R 1962 SC 914 ] 

——O. 22 , R. 6 -In civil cases death of party after 
conclusion of arguments but before pionoui cement 
of judgment does not affect judgment in the case- 
Proceedmgs under - Death of Evacuee pending pro 
ceedings — Does not affect validity of order fubse 
quently pronounced. AIR 1952 Punj 1 (4 fi 71 (P ?„ 
(Prs 20, 32, 34, 35, 37) (DB). ' ' ’ 6 ’ 0 (Pt 

——0.22, R. 6 — Applicability — Death of plaintiff 
after hearing - Appeal by defendant - Bringing on 
record legal representative of plaintiff in anneal ' 

S1o U 34. See Il,id * °- 22 * R l1 - AIB 1955 P N U c 

ORDER 22, RULE 3 

——-O. 22 , R. 8 —Appeals in execution — Substitution 
of legal representatives is necessary as provided in 

R.' 12 is confined only to oir.s ifex'cut'iotproe' 1 '^ 
mgs passed in original stage. A I R 1909 p a , cL" 
Diss. from. See Ibid.O. 22,1 3. AIR 1956 Issam 9 .’ 


n»v ?V { ' 8 ~ Suit b y insolvent — Financing U 
for costs. ’ gnee ~ Liab,Hty of ° fficia ' Assignee 

fo^the r purpose^oT inst" in f Solvent 

the Offi 16 - 6 !"! 8 - ,le )nsolvent ’s estate fn theVandsTjf 
the Official Ass,gnee and hut for which financing 

insolvent might never have been -ui “ nanci "g the 

the suit, the Olficial lssignee 2 l n°. P^cute 

effectively intervened in Ihe snii- Tk ^ , to ba ve 

he did not ask to be made a partvTo that 

a notice to the defendant stalinghis^barest^.wh 6 
suit and asking him to mv fi " ‘merest in the 

not matter much. So toofthe mere fact'th^k”^ W '! 1 

vency Court ordered the Official Assigned 6 mS ° ' 

certain sum to the insolvent for fk- Slgnee to pay a 

ing on this litigation ?o r benefit TlP* ° f , Carr >’- 
estate in the hands of the Offiefil a • ,nso| vent’s 

affect either the factum cd the O^TPa Wi " not 
intervention or interference in tfio A L SIgnee ’ s 
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insolent’s estate in his hands, for the costs awarded 
in the suit, which he had financed and had horied 

\V N98 d (l»V\i benefit of t he estate. 1950 Mad 

af&Wi’WA/s. : 03 hM l w 217 • 


CIVIL PROCEDURE CODE (1908), O. 22, R. 8 

1 r . • 


nf l2» 22 ’ri R 'i 8 Su I )S i i l ution of legal representatives 
of deceased decree.holder in pending execution case 

rea 1 with 9 0 ’,l and v J ° "?* a ? ply ~ °- 21 - 16 

d T ,ad d Litv.r4“cT, 

im! oIKs. aTr mf & ST*" ** *" 

r?" «?’ 8 1.11 -“Might maintain”-Meaning of 

—Appeal against money decree against insolvent— 
ig t of. insolvent appellant to continue appeal — 
(I rovincial Insolvency Act (1920), S. 59 (rf>.) 

The words “might maintain" mean has the power, 
or is entitled, to maintain, and for this one has to turn 
to the provusions of S. 59, Provincial Insolvency Aot. 
I nd.i that section a suit or appeal which the receiver 
is required to continue is one relating to the property 
ol the insolvent, and therefore an appeal which 
relates to a money decree passed against the insol. 
vent, does not amount to a legal proceeding relatin'’ 
to the property of the insolvent. If, therefore, the 
r ,n C npuf, declines to continue the appeal, the insolvent 

oc$ J l p f e ln i«-,°c C<) "o" l,e U A 1 R 1941 Bom 
-93 j Rel. on. AIR 19o3 Sau 82 (Pr 2) (DB). 

o. 22, R. 8— Scope — Insolvent continuing legal 
proceedings against his debtors-Decree in favour of 
undischarged insolvent without official receiver bei D g 
brought on record- Not void. See Provincial Insol¬ 
vency Act (1920), S. 28. AIR 1957 Trav-Co 241 (DB). 

ORDER 22, RULE 9 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 9.) 

1. Scope and applicability. 

2. Bar of fresh suit. 

3. Setting aside abatement. 

(a) Who may apply under this rule. 

(b) Limitation. 

(c) “Sufficient cause’*. 

4. Substitution without setting aside abatement. 

5. Appeal. 

6. Revision. 

1. Scope and applicability. 

• —O. 22, R. 9—Buie 4 of O. 41, Civil P. C., does 
not override R. 9 of O. 22—They deal with different 
stages of appeal. See Ibid, O. 41, R. 4. AIR 1963 S C 
1901. 

• -0.22, R. 9 — No mutual overriding between 

O. 22, R. 9 and 0.41, R. 33 as they deal with different 
subjects. See Ibid, O. 41, R. 33. AIR 1963 S C 1901. 


-O. 22, Rr. 9 and 4—Order abating Rule — Order 

recorded while application for substitution was pend¬ 
ing and which was subsequently allowed — Order 
abating Rule was erroneous—Limits of principle that 
introduction of party at one stage is good for all 
stages indicated. See ibid, O. 22, R. 4. AIR 1965 Cal 
304. 

•-O. 22, R. 9—Appeal by two or more appellants 

—Decree appealed from proceeding on ground com¬ 
mon to all of them — Death of one of the appellants 
pending appeal — Legal representatives of deceased 
not brought on record—Maintainability of appeal not 
affected — Appellate Court can proceed with appeal 
and reverse decree—AIR 1919 Cal 410 and AIR 1928 
Cal 184, Overruled. See Ibid, O. 41, R. 4. AIR 1963 
Cal 2S9 (FB). 


0,22 . R* 9—Scope-Appeal dismissed against one 
of respondents as having abated — Effect of on 

orfer. See Ibid, S. 73. Ad R 1955 N B C IS 

O. 22, R. 9—Applicability. 

Order 22, R. 9 contemplates an application bv a 
person who had never applied before to be made a 
legal representative and not one by a person who had 
apphed wnhin time and whose application was re- 

thi rv. T . h j rU i 6 doe u not . app,y t0 those cases where 
the Court declares that the suit has abated owing to 

trlC cause Ol action nr.f ciirtn'tn'n#* iL^ _• • 


proceeding”’ 9 ^ S ' ^—Applicability ,0 revision 

VVhere any of the parties to a revision dies, the suit 

abates under O. 22. Steps, therefore, should betaken 

tor setting aside the order of abatement under O. 22, 

r c u a r PP“ es to , a revision proceeding by virtue 
ot b. 141, before applying for substitution of legal 
representative. AIR 1949 Lah 180 (FB): AIR 1949 Mad 
4o5, Diss. from. AIR 1933 Madh B 272 (Pt A) (Pr 4), 

P* 9—No setting aside of abatement of 

Sui *cause of action did not survive—O. 22 R. 9 
applicable only if abatement liable to be set aside- 

Abatement is to be automatic—No separate order 
necessary. 

If the cause of action does not survive to the sur- 
vivin^ plaintiff or plaintiffs the suit naturally comes 
to a final end and there can be no further trial of the 
suit at all. But if the cause of action survives to the 
surviving plaintiff or plaintiffs although not to him or 
them alone but jointly with others not on record, 
the position is that the suit cannot be proceeded with 

tttu 0U ^ J°i n i. n S those other persons as plaintiffs. 
Where there is no survival of cause ol action at all 
there can never lie any case of setting aside of the 
abatement of the suit. There the right itself comes to 
an end and there is no question of proceeding with 
any remedy to enforce the same. 

Order 22, R. 9 of the C. P. Code applies only 
when an abatement of the suit is liable to be set 
aside, and so long as it is not set aside, there can 
be no further proceedings in that suit. Since no fresh 
suit is tenable on the same cause of action, abate¬ 
ment has got to be set aside and after bringin 
necessary parties on record the suit can be proceede* 
with. 

Abatement of suit as contemplated by Order 22 is 
automatic and no separate order declaring it is neces¬ 
sary. The abatement stands in the way of surviving 
plaintiff or plaintiffs to proceed further with the trial 
and it is with a view to have that obstacle removed 
that the provision of O. 22, R. 9 of the Civil P. C. 
was made. 1960 M P L J (Notes) 3. 

O. 22, R. 9 — Suit by person holding Hindu 


woman’s estate—Surrender of estate to next rever¬ 
sioner pending suit—Suit dismissed for default — 
R. 9 cannot apply. 

No distinction can be rested between a case of the 
operation of a legal fiction as to death of a party and 
the real death of the party in the matter of inter¬ 
pretation ol the provisions of O. 22, Civil P. C. The 
true position is that R. 3 of the order cannot applv 
to the case of devolution of property on the death or 
a person holding a Hindu Woman’s Estate therein, 
whether such death is the natural .-death or a civil 
death. If R. 3 cannot apply, R. 9 (1) cannot operate 
if there be default in taking steps to continue the 
suit. 

In a widow's suit with respect to her husband s 
estate, though she sues as a owner, she can also he 
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deemed to have instituted it as a representative of 
the estate. If she were to die pending the suit, the 
reversioner who succeeds to the property, can cer- 
tainlv step in and prosecute the suit as a person 
entitled to the estate which was still then represented 

*•11 u oi V *r> D i,? uc \ a case> tbe appropriate rule 
wdl be' O. -l, R. 10 and not R. 3. In cases falling 

under R. 10, it will be optional for the party seeking 

to continue the suit to come on record and prosecute 

it, it will also be a matter of discretion for the Court 
to permit him to come on record or not. Failure to 
come on record in the case of devolution of interest 
as contemplated by R. 10 cannot, therefore, attract 
the provisions of R. 9 for more reasons than one, 
nameiy, (1) the person who obtains the interest on 
the devolution taking place is not a legal representa¬ 
tive of the deceased and (2) he has no absolute right 
to come on record and prosecute the suit. What the 
rule prohibits is the institution of a suit on the same 
cause of action. In the case a reversioner succeeding 
to the estate of the last male holder, his cause of 
action anses only after succession opens in his favour. 
Art. 141 of the Indian Limitation Act of 1908 re¬ 
cognises the principle that he would have the right 

off leC f°K Ve ^ po 4 i SeS ? io L n of the property within 12 years 
after the death of the widow. Even in a case where a 

person acquires title by adverse possession as against 
the widow, it has been held that what he obtained 
would be only the widow’s interest in the property 
and it would be competent for the reversioner who 
succeeds on her death to recover possession of the 
propeity within a period of 12 years referred to 

\ d ' h ,\Y 047 ! 0985) 1 Mad L J 224 : 

(Prs 3 l 5)°(DB) !ad ^ ! AIR 1965 180 081, 1S2) 


?> S- 47 — Legal representatives not 
substituted — Lflect of order of abatement'— Iiepre- 
sentative of that person is competent to raise ques- 

Ihl “i™ 1t c eXe ?l Jd ;> char g e and satisfaction of 
the decree. See Ibid, S. 47. AIR 1963 Pat 427 (FB). 

2* Bar of fresh suit. 

plaintiff—Ri^ght^of assignee.** 6 DeJ ^' of assignor 

It is not correct to say that the right of an assignee 
to apply under O. 22, R. 1() 0 f the Code of Civil 
Procedure continues notwithstanding the death of 
the assignor plaintiff and the abatement of the suit. 

. ^ }? ? rue f j lat tl' e death of the assignor plaintiff 
simpliciter does not take away the right of the 

assjgnee to apply under (). 22, R. 10 of the Code of 

nifff r<H fi ur ?r ? y °* 22 ’ U l ' the death of the 
plaintiff of itself does not cause the suit to abate. 

fnr°[ e i ias abatec * assignee may apply 

for and obtain leave to continue the suit. He may 

also, if he chooses, apply for substitution of the legal 

representative of the deceased plaintiff. On obtaining 

1®. -^^ry leave the assignee becomes the new 
plaintili and the suit cannot thereafter abate on ac¬ 
count of the death of the original plaintiff. 

, ini l t HfK SSign f! can 1 obt S in J eave only to continue 
a suit If the suit has already abated, there is no suit 

cannot £? 7 - be C °c Leave *> continue a suit 
cannot be given after the suit has terminated. The 

assignee is bound by the abatement and by proceed¬ 
ing had in the suit before his intervention. 

U is also wrong to say that the assignee i s not 
aducted by the rules relating to abatement or that 
hose rules aflect only the legal representative of the 
deceased paity or his assignees or Receivers in Insol¬ 
vency. O. ll, R. 9 of the Code of Civil Procedure 
aftects assignees of the deceased plaintiff as well as 
i lLr ga representatives. If the cause of action is 

. / resb suit is barred, no matter whether 

it is brought by tbe assignee or by the legal repre¬ 
sentative of the deceased plaintiff. Termination of 
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the suit by abatement also affects the right of the 
assignee to apply under O. 2:', R. 10 of the Code of 

£ r0 . c « dur , e ‘ AIR 1929 AI1 ^44, Diss. from. AIR 
32HDB) 368 371, 372, ‘ 373) (Pt < Prs 24 > 25, 26, 

~ 2 ?’ R* 9—Former suit for declaration against 

L that she was mere licensee — Death of Z during 
pendency^ of suit and suit abating — Subsequent Miit 
against Z s daughter for possession on ground that 
license came to end with Z’s death and defendant 
was trespasser Causes of action held different and 
suit not barred by O. 2, R. 2 or O. 22, R. 9. See Ibid, 
O. 2, R. v. 196! MPLJ 602. 

.. 22 > Bl ** 9, o — Applicability — Suit by Hindu 

widow — Surrender of estate pending suit — Failure 

ot surrenderee to continue suit — Abatement and 

dismissal of suit — Fresh suit by surrenderee — If 

barred —Death contemplated by—If covers fictional 
death. 

O. 22, R. 9, Civil Procedure Code has no appli¬ 
cation to a case where a Hindu widow who has 
instituted a suit surrenders her estate to reversioner 
and the suit abates and is dismissed for failure of 
the surrenderee to continue the suit. Consequently a 
fiesh suit by the surrenderee reversioner on the same 
cause of action is not barred by (). 22, R. 9 (1). 
Death which is contemplated by R. 3 of 6. 22 is 
physical death and not a fictional death. A surrender 
by a Hindu widow does not amount to a real death. 

1 he surrender amounts to nothing more than a self- 
effacement and in that sense a fictional death. A 
surrenderee from a Hindu widow is not her lecral 
representative. He takes the property not as her heir 
but as the successor of the fast male owner and his 
failure to come on record and continue the suit le- 
sulting in abatement cannot operate as a bar to a 
fresh suit by him. 1963 Mad VV N 595 : ILK (1964) 

4 { \ 964) 2 M L J 249 : 76 Mad L W 650 : 

AIR 1964 Mad 16 (17, 18) (ITs 2, 3, 4). 

^* 1 22 ’ B * 9 Abatement of suit — Dismissal on 
ground ot abatement does not operate as res judicata 
t lough d second suit on same cause of action is 
barred. See Ibid, S. 11. AIR 1938 Pat 93. 

—-O. 22, R. 9-lies judicata-Suit for partition dis¬ 
missed under O. 22, R. 9 - No decision on merit- 
r resh suit—If barred. 

Where in a partition suit no decision on merits was 
arrived at and the plaintiffs’ right of joint ownership 
and joint possession was not decided against them 
but the suit was dismissed under O. 22, K. 9, C. P. 

Code, the dismissal cannot operate as res judicata in 
favour of the opposite party. 

The light to bring a suit for partition, unlike other 
smts is a continuing right incidental to the owner¬ 
ship of joint property. The rigid subsists as long as 

the pioperty is not partitioned and continues to be 
)0 1 in . t * . a , ,0 »gas there is no adverse decision to the 
plaintiff s claim of joint ownership of the property 
in dispute or of the right to get it partiboned the 
claim and the right subsist, and every demand for 
exercising that right met with a refusal by the other 
co-owners gives him a fresh cause of action for the 
exercise of that rigid. Case law Ref. AIR 1928 Rang 

Consequently the abatement and consequent dis¬ 
missal under O. 22, R. 9, C. P. Code of a suit for par- 
it.on of joint property does not bar a fresh suit for 
the same or similar relief by the same plaintiff. II it 
(1933) Patiab 9 : AIR 1955 Pepsu 2S (28^ 29J (Prs L 

3. Setting aside abatement. 

(a) Who may apply under this rule. 

(b) Limitation. 

(c) “Sufficient Cause.” 
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3. Setting aside abatement. 

O. 22, R* 9 — Death of respondent — Court has 
application fdTI f ° a< j d le , gal r <? p resentatives when 

ancvAos^i ? been made applicable to U. P. Ten- 

asiie%imnf PI J ea ab , a . tln S—■Abatement cannot be set 
aside simply to enable tenants to take advantage of 

benefit accruing to him under Act 10 of 1947—(fues 

w“h cfvilT'c <»,'>» decided i„ aSorSS 

O oo D j ,S'' 4 a .i ld Limitation Act. See Ibid, 

, R. 4. 19d 0 All W R (Rev) 1 : 1950 R D 184. 

r°* 22, R. 9-Notice—Setting aside abatement nf 

agains^ThP 1 ? f < a !, Uit which had Proceeded ex parte 

notice 1 to the C H l ;'f da, ? t ’ i Cann0t be set aside without 

had contested (h^ en > a ’ ! rrespecfiv e of whether he 
he luH oo Joe su >t previously or not and whether 

Cp a r d d? mphed Wlth the Provisions of O. 9, R. 7, 
C - P ~ Code or not. AIR 1954 Bilaspur 7 (1) (Pr 5). 

— Death of b ^- man ?® er ’ ^ our t of wards 
mission tn ^PPbcation by manager for per- 

"tatinv i ° C r mUe tlle suit as Plaintiff-Affidavit 
tating that it was not necessary to imnlead lecro] 

heirs of ward and Court of WarL wa kgally com 

cou d g be m S en } ent ° f the 6S i ate ~ Application held 
inon xt Seated as one under O oo t u 9 /?\ aiij 

1933 Nag 85, Foil. 19 0 O Ker L T 101 I960 Ker L 

J 6/! AIR I960 Ker 288 (289) (Pt C) (Pr 10) (DB). L 

rwh3 2 a R r' 9 7 Appl i cabilit F-Appeal by plaintiff- 

Death of defendant after decreebutbeforeappeal- 

as P t/meha? t0 l lmP 4 ead i- legal representatives refected 
as time-barred — Application to set aside abatement 

£u ?em a,n A,R a , b ^7^ e ?r e ^ b - v wa ^ of appeal Is com 

current. AIR 19o 0 N U C (Madh.B) 2404. • 

pTr?’ JV. 9 — Applicability — Abatement due to 
Court deciding that right to sue does not survive 

•SpiSl'ta. 0 "' 01 - *•«*"> -izn 

abatement of a suit is due to the Court 

deciding that the right to sue does not survive there 

is a formal adjudication which conclusively deter 
mines the rights of the parties with regard to all or 

oZei 1 o^thfrl? ? f°n tr0ver 1 s >' in the suit and the 
er ot the Court falls within the definition of i 

pearaeain n st SU t C he a H CaSe itiS ? P< L n t0 th e party to ap‘- 

surviving* 5 T'" 8 to the cause of actio® not 

setting'aside^ the abatement. S&ffi 

au?* t ( s 5 ,sr h B 297 ! a 1 r istiS£ * 

^|i*^ a PP ea i ,hjf piain/if ? — Abatement 
. •) v ^ 0 ^ e appeal Court dismissing appeal on merits 

Proper Court*tod^et^ — .^ eC0I ? d Appeal by plaintiff— 

lat« P rnm+« ‘I * et as,de abatement is first appel- 
hte Court and not Hlgh Court-Proper order to be 

ha^abatecHs* th!* e « 1° in whicb the suit or appeal 

he abatement '«u P 0 ?* c °mpetent to consider if 
ine abatement should be set aside. Therefore the 

Firmly 011 -t>u Seitil 'S as ^ e abatement should be sent 

tbe record of the trial Court and the first 

tofaw ate r C °ir rt ’ f M th c latter for d * s P° sa l according 
* f . a V fu effect, the first appellate Couit will have’ 

after hearing the parties, either to affirm the abate¬ 
ment and reject the petition, or to set aside the abite- 

substituterl T6Peat 'I S earlier 'udgment as against the 
10 “ S nted^respondents as well. 1960 Jab L I 415 

I960 MFC 190 : I960 M P L J 689. J J 


reauir'ing’affi^ 9 ’ > °' 19, R * 1 a ? d S ‘ 30-Practice of 
requmng .affidavit in support of applications under 

V* . r * 7 anc * Civil P. C. is not valid See Fvi 
dence Act (1872),Pre. AIR 1953 Nag 135. 

280°] VerrUled ° n another P° int in AIR 1954 Nag 

O' R * 9—Order of abatement—Appeal against 
pending — Application under R. 9 is not barfed- 

Sen nCtl , l“ bet r ee , n appeal a 8 ainsf order of abate- 
ment and application under O. 22, R. 9 to set aside 

See lbid ' °- 22 ’ 11 1 1935 

——O. 22, R, 9-Death of sole respondent—Bona fide 
sfe Ibid°o aPPe Set 1 f ir> g . aside of abatement. 

oee Ibid, O. 22, R. 4 (3). AIR 1950 Pat 359. 

—O. 22, R. 9 — Abatement of suit—Unless there is 
^ssordersettingaside abatement and impleading 
egal representative of deceased defendant, suit cannot 
be proceeded against or decreed ex parte against legal 

(pf r 3) S . en atlVe ' AIR 1953 Fepsu 117 (118 > < pt B> 

R u 9 ~ Causing legal representatives of 
d pn . ed f ° be made party and setting aside abate- 
ment—Appbeations for-Date of knowledge of death 
ot aeceased-respo n dent relevant in neither case — 
Delay can be condoned under S. 5, Limitation Act — 
Precise date of knowledge of death of deceased and 
*? as °i 1 . n0 , t . Presenting application earlier not dis- 

t . Applications for setting aside abatement and 
r ringing on record legal representatives of de- 

nons) respondent disallowed. See Limitation Act 
(1908), Art. 171. AIR 1965 Punj 367 (DB). 

^77?' 2 . 2 * R - 9—Application under - Jurisdiction of 
Single Judge of High Court - Puniab High Court 
Rules and Orders, Vol. 5, Ch. 3-B. 

.U/ lde D r ^b^ p :. 8 "f? °f V °b 5 of the Rules and Orders 
,. ”? e Punjab High Court, a Single Judge has juris- 
diction only to admit applications under O. 22, R. 9, 

L>. l. j->ode, but not adjudicate upon them. An 
order admitting a petition would be subject to all just 
exceptions. Even if lie decides the matter, it is open 
to the respondent to come and show cause against 

° r< , er made e * P arte * A I R 1951 Simla 257 (262) 

(Pt B) (Pr 19) (DB). 

——-O. 22, R. 9(2)—Scope — \batement can he set 
aside by application under R. 9 (2) — For setting 
aside abatement Court has to be satisfied that there 
are sufficient reasons. AIR 1955 NUC (Sau) 40S6. 

O. 22, R. 9 (2)—Scope — Setting aside abatement 
— Exercise of inherent powers. See Ibid, S. 151. 

AIR 1955 NUC (Sau) 4086. 

3 (a). Who may apply under this rule. 

—-O. 22 Rr. 9, 4, O. 1, R. 10, S. 151—Partition suit 
Death of defendant — Abatement — Legal repre¬ 
sentative cannot apply under R. 9 to set aside abate¬ 
ment—Court can, however, set it aside under inherent 
powers—(Limitation Act\T908), S. 5). See Ibid. S. 151. 

AIR 1960 Cal 291. 


-O. 22, R. 9 (2)—“Legal representative”, who is— 

Manager Court of wards — If legal representative of 
deceased ward—See Ibid, S. 2 (11). A I R 1960 Ker 
2S8 (DB). 

3 (b). Limitation. 

• O. 22, R. 9 — Applicability — Death of respon¬ 
dent — Application by appellant for bringing on 
record legal representatives of deceased — Limitation 
held started from date of death of respondent and 
not from date of knowledge on part of appellant of 
such death — Limitation Act (1908), Art. 171. A I R 
1964 SC 215. 
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. O. 22, R. 9 —Application for setting aside abate* 

ment—Time for—Application made within 60 davs 
of abatement—Limitation;Act (1908), S. 5 — Appli¬ 
cability. 

An application for setting aside abatement can be 
made only after suit or appeal abates. Where an 
application for setting aside abatement is made'.within 
■sixty days of abatement, no question of applicability 
of S. 5, Limitation Act arises. 1961 N L J (Notes) 60. 

-O. 22, R. 9 -Appeal against dead person — Un¬ 
knowingly filed—Remedy open to appellant — Limi¬ 
tation Act (1908), S. 5—See Ibid, O. 22, R. 1. AIR 
1965 Cal 459. 

-O. 22, R. 9 (2)—Limitation Act (1908), S. 5— 

Application to set aside abatement of appeal and to 
bring legal representative on record — Extension of 
time — Sufficient cause—Applicant attributed with 
negligence in ascertaining respondent's death — 
Extension of time cannot be granted. AIR 1964 S C 
215 and AIR 1960 Punj 33 (FB), Rel. on. AIR 1965 
Him Pra 28 (31) (Pt A) (Pr 11). 

-O. 22, R. 9 (2) (3)—Court’s power—It can excuse 

any delay—Limitation Act, S. 5 and Art. 171. 

The result of the provisions of O. 22, R. 9 (3) is 
that the Court has power to excuse any delay in 

applying under R. 9. (’52) 1952 Nag L I (Notes) 
162. 

— O. 22, Rr. 9 and 3 -Death of one of appellants — 
Right to appeal not surviving f o remaining appellants 
alone—No application under R. 3 for substitution of 
his legal representatives made within ninety days — 
Appeal abates as against heirs of deceased appellant 
Application under R. 3 beyond ninety days will be 
rejected — No application within sixty days after 
abatement under Rule 9 to set aside abatement— 
Abatement stands—See Ibid, O. 22, R. 3. AIR 1961 
Pat 178. 

~—“O. 22, R. 9—Defendants’ second appeal and plain- 
tilt s cross appeal filed against decision in first appeal— 
Death of plaintiff during pendency of appeals — Legil 
representatives of plaintiff impleaded within limita¬ 
tion in cross appeal but not in defendants' second 
appeal—Benefit of impleading in cross appeal cannot 
Be taken by defendant and his appeal abates for 
failure to implead within limitation. AIR 1963 Punj 

113, Foil. 66 Punj L R 782: AIR 1964 Punj 336 (337) 
(Pt A) (Pr 2). 

-O. 22, R. 9 —loint Hindu family—Decree obtained 

by karta alone—Appeal—Death of respondent karta— 
Abatement of appeal—Ignorance of death attributable 
to want of care—Abatement cannot be .set aside— 
Limitation Act (1908), S 5, Sch, 1, Art. 171 — See 
Ibid, O. 22, R. 4. AIR 1962 Punj 493. 

——O. 22, Rr. 9 and 4—Abatement of appeal—Setting 
aside of—Limitation—Starting point — Knowledge of 
-death not relevant—(Limitation Act (1908), Arts. 171, 
177)—See Ibid, O. 22, R. 4, AIR 1960 Punj 207. 

-O. 22, R. 9 — Delay in bringing representatives 

on record—‘Sufficient cause’ Onus—(Limitation Act 
/190S), S. 5, Art. 171). 

By virtue of sub-R, (3) of O. 22, R. 9, the provisions 
of S. 5, Limitation Act, are applicable to applications 
filed under sub r. (2). If time is to be extended under 
S. 5, Limitation Act, the appellant must explain the 
delay of each individual day after the expiry of the 
period of limitation prescribed by Art. 171, Limita¬ 
tion Act. Besides, unless the ignorance of the death 
was due to some events beyond the control of the 
.appellants, it would not constitute a sufficient cause. 

It is for the appellants to state facts for the purpose 
.of establishing that the ignorance was not due either 
to carelessness or want of diligence on the part of 


the appellants. AIR 1960 :Punj 207 (208) (Pt B) 
(Pr 3). 

-O. 22, R. 9—Limitation—(Limitation Act ( 1908)^ 

S. 5 and Art. 177). 

Even if the benefit of S. 5, Limitation Act, be 
extended to an application made by the appellants 
under O. 22, R. 9, C. P, Code, every day of the delay 
prior to the date of actual application should be 
satisfactorily explained. 1957 Raj L W 238 : I L R 

(1957) 7 Raj 530 : A I R 1957 Raj 330 (331) (Pt B) 
(Pr 10). 

3 (c). “Sufficient cause”. 

• —O. 22, R. 9—‘Sufficient cause’-Construction— 
Mere allegation about belated knowledge of death 
of opposite party not sufficient—Reasons leading to 
not knowing of death within reasonable time must 
be stated. 

The provisions of the Code are with a view to 
advance the cause of justice. Of course, the Court, ia 
considering whether the appellant has established 
sufficient cause for his not continuing the suit in time 
or for not applying for the setting aside of the abate¬ 
ment within time need not be over-strict in expecting 
such proof of the suggested cause as it would accept 
for holding certain fact established, both because the 
question does not relate to the merits of the dispute 
between the parties and because if the abatement is 
set aside, the merits of the dispute can be determined 
while, if the abatement is not set aside, the appellant 
is deprived of his proving his claim on account of his 
culpible negligence or lack of vigilance. The Court 
would he fully justified in considering the merits of 
the evidence led to establish the cause for the appel¬ 
lant's default in applying within time for the im¬ 
pleading of the legal representatives of the deceased 
or for setting aside the abatement. Rule 9 of O. 22 of 
the Code requires -the plaintiff to prove that he was 
prevented by *any sufficient cause from continuing 
the suit. The mere allegation about his not coming to 
know of the death of the opposite party is not suffi¬ 
cient. Ife had to state reasons which, according to 

him, led to his not knowing of the death of the defen¬ 
dant within reasonable time and to establish those 
reasons to • the satisfaction of the Court, specially 
when the correctness of those reasons is challenged 
by the legal representatives of the deceased who have 
secured a valuable right on the abatement of the suit. 

It is for the appellant, in the first instance, to allege* 
why he did not know of the death of the respondent 
earlier or why he could not know about it despite his 
efforts, if he had made any efforts on having some 

cause to apprehend that the respondent might have 

died. The correctness of his reasons can be challenged 
by the other party. The Court will then decide how 
far those reasons have been established and suffice to 
hold that the appellant had sufficient cause for not 
making an application to bring the legal representa¬ 
tives of the deceased respondent earlier on'the record. 
Union of India v, Ram Charan. 1963 S C D 933 • 

(1964) 2 S C J 324 : 1964-3 S C R 467 : A I R 1964 
S C 215 (219, 220) (Pt B) (Prs S, 9, 13). 


v/* l\i v7 

abatement. 


ouiiluitm cauj»e 


lor setting aside 


The question whether there was sufficient cause far 
setting aside abatement is a question of fact and the 
finding of fact recorded bv the lower appellate Court 

(44) n (B I C) < (p t 5 e High Court - A I l{ 1 ( J54 Ajmer 43 

• ‘22, R. 9—Abatement of appeal—Application 

to set aside long after limitation—Cause not sufficient 
—Held, abatement should not he set aside as valuable 
right had accrued in favour of legal representatives of 
the deceased. Ajai Verma v. Ram Bharosey Lai II it 
(1953) I All 697 : 1951 All L Jour 490 : A I R IqVi 
All 794 (798, 799) (Pt B) (Pr 20) (FB). 
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CIViL PROCEDURE CODE (1908). O. 22. R. 9. Note 3 (c) 


ca„ s ?L:^!!;?T- Abate u ni f nt ~ Settin g aside-Sufficient 

cause Negotiations between parties and refusal 1-m 

^f r (i PreSent - atives °/ .deceased plaintiff to join as 

plaintiffs constitute sufficient cause for delay_Limi 

tation Act (1908), S. 5. 67 Cal W N 18. 


it ^?i ^ (2) Sufficient cause 

Unreasonable delay-Effect. 


Meaning— 


cause is difficult and undesirable 
r-?,n‘ (? P to f defin , e Precisely. It depends on the cir- 

thmS thP°W Ca , se ‘ But one th > n g >s clear that 

standard Of ^ i doe ? t apply too exacting a 
standard of diligence, if there is a delay, which in 

sonabfe U 'the a r eS ? { ^ hecasethe Court thinks unrea- 
sonable. the Court does not exercise the discretion 

Sr ,,!' 1 / " nd c, 9 - 22 > R - 9 . sub-r. (2). Mehtab 

2?! y- Shnratan Mohta. 87 Cal L Jour 

23 . AIR 19o.3 Cal 36/ (368) (Pr 3) (FB). 

—tO. 22, R. 9 - “Sufficient cause” - Ignorance of 

,W*f 0n “ ndei ' °“ 22 ‘ R 9, C. P. Code on ground 
before?hp? l Ca . me k T W of ^e death shortly 

betoie the application—Evidence that applicant was 
present on the date of death and toof parti The 
obsequies — Held, delay could not be condoned— 
Abatement not set aside. AIR 1955 Him Pra 49 (Pt A) 


O. 22, R. 9—‘‘From continuing the suit” — S...> 
actually not proceeding at time of death of plaintiff 
-Abatement of suit-Setting aside of. P 

ref^s toTn'Lr a " u aC u 0n on lh ? d eath of plaintiff 
his dp H, Tif 1 1 w r‘? h 1S proceeding on the date of 

anvsnffipip T r he US ® r f the WOrds “ was Prevented by. 
of y t) 99 i t o a i US M fr0m continuing the suit" in R. 9 
thafhr^ d Sha Proceed with the suit” in R. 3 of 
hp con • ex P ressl y support this view. Therefore, if 
aftPr /L i' 10 i Proceeding de facto on the 90th day 
tl If »i 1 death of the sole plaintiff, due to the fact 
_i • suit was stayed, then there is no sense in 
g S an a PPj<cation to the Court when the Court 
dppp^jclri * 1 ° . ord ers for the legal representatives of the 

„a, • . , s ! n g nla de a party and proceeding with the- 

case which is not pending before it. 

and n Uit ’, nstitut ed on 21st Jeth 1998 was stayed 

““„ re “ rd , s ": ere ca,led >y a special tribunal 
appointed by the Ruler of the State. The case was 

So nC on/?o n G ^ na Court for necessary action on 29 
• 200o Smt. When the parties were summoned 

e Court, it transpired that plaintiff had died oi* 

i . § la r r The case was then directed to have 

ed. In revision against the concurrent finding of 
. 0vver Courts rejecting the application made by 

abatement * decease “ P lailltift to set aside the 


I 22 R. 9 Sufficient cause — Delay in securin 
leave is not sufficient cause for delay in filing applic: 

19V? ntt n P Pw C 5u t pT aS represented by counsel. AI 
195 d N U C (Madh B) 3406. 


2 22, R ' 9 ~Sufficient cause-ignorance of law i 
(Madh?BHU06 rU 6 SU IClent CJUse - AIR 1955 N U ( 


■\rt nqni; q‘ cause ”- See Limitatioi 

Act 1 190S), S. 5. AIR 19d 9 NUC (Madh B) 3013. 

—°- 22 . R -9-Delay in bringing legal representa 
lives on record — Ignorance of death due to careless 
ness or want of due diligence—Ignorance is not suffi 

cient cause—No negligence or want of diligence- 
ignorance due to events beyond control—Ignorand 
will be sufficient cause-Appellant to prove tha 
ignorance was not due to carelessness. AIR 194' 

FPn h inr l m 203; AIR 1960 Punj 207 

toll. 196 d M P L J (Notes) 70. 


O. 22, Rr. 9, 4, 2, 10--Applicability and scope- 
Cb^ternent can^ be set aside for sufficient cause unde 

r r« M M. A di«r 8 ’’ s - s - *• "*>• °« 

O. 22, R. 9—Sufficient cause* 

Each case must be decided on its own facts and i 
must be shown to. start with that there is no negli 
gence; want of diligence or good faith. If this i 
established there is no reason why ignorance of th 
tact that death has taken place should not be held t 
be sufficient cause. It is not necessary to set too exact 
ing a standard in these matters. AIR 19^4 p a t io« 
AIR 1924 Pat 607; AIR 1933 Lah 350 (2); AIR 194 
Oudh 10; AIR! 1933 Lah 550; AIR 1951 Simla 257 

1934 L J 561 : ILR (1954) Nag 493 
AIR 19.94 Nag 34S (351) (Pt C) (Pr IS) (DB). 8 


O. 22, R. 9—“Sufficient cause.’’ 


The principle that tlie knowledge of agent must 
attributed to the principal cannot be extended tc 
pleader engaged for another case without proof tli 
the pleader wjis authorised to act in that case. 1 
hold otherwise would introduce much uncertainty 
litigation and neglect of counsel might without jus 
hcatmn be attributed to the litigant. 1954 Nag L 

?Pt DHPr S^MDBR* 8 493 ' AIR 1954 Nag 34S (3S 


. -M e J d ’ ^ R at as the case was not pending before the 
ria Uourt during the ninety clays after the death of 
ie plaintiff an applicatinn to that Court would have; 
>een I ru it less; that there was sufficient cause as con- 
tempiated by S 5, Limitation Act and O. 22, R. 9, 

., /lvl f C. , ln the circumstances of this case and 
therefore the abatement of the case should beset 
aside. AIR 1952 Pepsu 40 (41, 42) (Prs 7, 8, 10). 

O. 22, R. 9 (2)—‘Sufficient cause’ — State as ap- 

I? IGa /?^dipt entitled to any concession — Limitation 

Act (1908), S. 5 and Art. 171 - Limitation Act (1963L 
S* 5 and Art. 121. 

\Vhere the State as a party applies to set aside 
abatement beyond the prescribed period it is not 
entitled in showing ‘sufficient cause’to any conces¬ 
sion more than a private party, and there can scarcely 
be any question of construing the expression ‘suffi¬ 
cient cause’more liberally merely because the party 

in default is the Government. 1964 Cur L J 273 : 66- 
Pun L R 763. 

‘ “O* 22, R. 9 (2)—‘Sufficient cause’—Proof —Mere 

late acknowledgment of death by itself not suffi¬ 
cient — Limitation Act (1908), S. 5 and Art. 171 — 
Limitation Act (1963), S. 5 and Art. 121. 

The provisions contained in O. 22, R. 9 (2) as to- 
sufficient cause have been enacted with a view to ad¬ 
vance the cause of justice and, therefore on the cir¬ 
cumstances of a given case the inherent disabilities of 
the party in default may, justifiably be given due 
weight. True it is, that in construing whether the 
petitioner has established sufficient cause for not 
applying for setting aside the abatement within time, 
the Court need not he overstrict in expecting such 
proof of the suggested cause as it requires to enable 
it to uphold facts touching the merits of a con'ro- 
versy; but this clearly does not mean that the Court 
should readily accept whatever the petitioner alleges 
to explain away his default. That is not to say that 
the appellant in a case where he is seeking to 
set aside abatement of appeal has a duty to make 
regular enquiries from time to time about the health 
or existence of the opposite party, but at the same 
time the terminus a quo is clearly not the date of the 
appellant’s knowledge of the respondent’s death and 
mere late knowledge cannot by itself justify delayed 
application for setting aside the abatement, with the 
result that mere allegation that the petitioner did not 
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come to know of the death of the opposite party is 
obviously insufficient. 1964 Cur L J 273 : 66 Pun L R 
763. 

-—O. 22, R. 9 — Sufficient cause — Words to be 
liberally construed — Enquiry into negligence on 
part of person claiming indulgence contemplated. 

If the petition is in effect intended to be under R. 9 
the fact that it was labelled under R. 4 is immaterial. 

To such an application S. 5 of the Limitation Act 
applies. 1 he judicial exercise of the discretion under 
S. 5 does contemplate an enquiry into the fact whe¬ 
ther the person claiming indulgence has been so 
negligent or inactive or that there is such a serious 
lack of bona tides that to uphold the plea of sufficient 
cause is likely to result in injustice to the opposite 
party. AIR190O Punj 335 (FB) and AIR 1980 Punj 
207, Dist. AIR 1902 Pimj 446 (DB). 

• “—O. 22, R. 9 (2)—Setting aside abatement—Limi¬ 
tation Ignorance of death—If sufficient cause. 

The law casts a duty upon the plaintiff or the 
appellant, as the case may be, to bring on record the 
legal representatives of a deceased defendant or res¬ 
pondent where death takes place during the pendency 
of the 1 is, in order that no decrees may be passed 
against deceased persons. If for failure to bring legal 
representatives on record within ninety days as pres¬ 
cribed by Art. 170 or 177, the suit or the appeal 
abates, it is for the applicant to get the abatement set 
aside by making an application within sixty days as 
prescribed by Art. 171 on proof of sufficient cause. 
'A here he allows a period of 150 days to expire from 
the death of the deceased, he has to satisfy the Court 
of Jhe existence of circumstances contemplated by 
S. 5 of the Limitation Act justifying condonation of 
delay. Jf the applicant has been prevented from 
making an application due to circumstances beyond 
his control or despite reasonable diligence, the Courts 
in their desire to do substantial justice do ordinarily 
condone delay. 

The ignorance of death per se does not furnish 
sutlicient ground for setting aside abatement after the 
expiry of the periods mentioned in Arts. 171 and 177 
of the Limitation Act. Before ignorance of death can 
be deemed to be a good ground, there must exist good 
grounds for ignorance not attributable to negligence. 
AIR 1951 Simla 257, Rel. on. 

It is for the applicant to make out cogent grounds 
for excusing delay either by positive evidence led in 
this behalf or from the circumstances justifying such 
a conclusion. 

In this case the ignorance of death of the respon¬ 
dent was due to partition of the country and migra¬ 
tion o{ population and therefore it was held that 
there was sutlicient cause for condonation of delay in 
setting aside the abatement. Dittu Ram Eyedan v. (dm 
Press Co. Ltd., Fazilka, 62 Punj L R 133: ILR (1960) 

1 Punj 935 : AIR 1960 Punj 335 (337 to 341) (Prs 10, 
20, 36 to 38) (FB). 

-O. 22, R. 9—“Sufficient cause” — Death of one of 

respondents — Abatement of appeal — Application to 
set aside-Inordinate delay—Reason given that en¬ 
quiries about legal representatives were being made 
by Deputy Commissioner - Explanation held not 
satisfactory—Abatement not set aside. 57 Punj L R 
495: ILK (1935) Punj 670 : AIR 1955 Punj 225 
(Pt A) (Pr 4) (DB). 

-O. 22, R. 9 (2) — ‘Sufficient cause’—(Limitation 

Act (1908), S. 5 and Art. 171.) 

The ignorance of the death of a party is a very 
good ground for not moving the Court to bring his 
legal representatives on record and is also a sufficient 
cause for not making the application in time. AIR 
1928 Lah 784, Foil. ILR (1954) Punj 326 : 55 Punj 


(1908). O. 22. R. 9. Note .3 (c) 201 

L R 331 : AIR 1953 PuDj 2.52 (254) (Pt B) (Pr 3) 
(DB). 

-O. 22, R. 9— “Sufficient cause” — Ignorance of 

respondent’s death. 

Mere ignorance of the death of the respondent is 
not a sufficient cause within the meaning of O. 22> 

R. 9, C. P. Code. AIR 1951 Punj (Simla) 257 (262) 

(Pt A) (Pr 19). 7 1 7 

O. 22, R. 9 — ‘Sufficient cause’—Application 
under—Suppression of material facts in affidavit — 
Effect of. 

If there is suppression of material facts in the 
affidavit on which an application under O. 22, R. 9(2)> 
C. P. Code, is based the Court will refuse to set aside 
the abatement. In such cases uberrima Odes is essen¬ 
tial to sustain the application. AIR 1951 Punj (Simla) 
208 (209) (Pr 9). 

" O. 22, R. 9— ‘‘Sufficient cause’’ — Ignorance 
about death of respondents—(Limitation Act (1908), 

S. 5 and Art. 177). 

T he Code does not anywhere make it the duty of 
the appellant to keep himself informed day by day 
about the health and existence of his adversary. The 
law allows considerable latitude to the appellant to 
prosecute his appeal, and what better reason could 
there be for delay in the application than the fact 
that he had no knowledge of the death of the respon¬ 
dent. 

Hence the fact that the appellant did not know of 
the death of the respondent is a good reason for ex¬ 
tending limitation on an application under O. 22, R. 9 
of the Code. AIR 1924 Lah 429 and AIR 1929 Lah 
634 and AIR 1932 All 459 and AIR 1938 Pat 125 and 
AIR 1954 Nag 348, Rel. on. 1957 Raj L W 23S : ILR 

(1957) 7 Raj 530 : AIR 1957 Raj 330 (330, 331) 
(Pt A) (Prs 5, 6). 

— O. 22, R. 9-Sufficient cause—Ignorance of nece¬ 
ssity to bring legal representatives on record is not 
sufficient cause for not bringing legal representative on 
record within time. AIR 1955 NUC (Raj) 5026 (DB). 

-O. 22, R. 9 (2)—“Sufficient cause” — Indulgence 

cannot be claimed on the ground that delay in apply¬ 
ing under O. 22, R. 4 (2) is only one day — Ignorance 
of death of party when attributable to carelessness or 
lack of diligence is not sufficient cause. AIR 1955 
NUC (Raj) 4658 (DB). 

4. Substitution without setting aside abate¬ 
ment. 

-O. 22, R. 9 — Substitution without setting aside 

abatement—Abatement of appeal — Delay in "substi¬ 
tution of legal representative—Application for sub¬ 
stitution may be treated sufficient for condonation of 
delay — Limitation Act, 1908, S. 5. 1951 A W R Rev 
102 : 1951 RD 92. 

* O. 22, R. 9 — Scope— Application for bringing 
legal representative on record if can be treated as one 

to setaddeabatement. See Ibid, O. 22, R. 4. AIR 1955 

NUC (Mailh B) 3013. 

——O. 22, Hr. 9, 4 — Application for substitution 
whether can be treated as one for setting aside abate¬ 
ment. See Ibid, O. 22, R. 4. AIR 1951 Madh-B.I56. 

-—0.22, IT 9-Application for substitution made 
flftcr JO clays of death Application not accompunicd 
with prayer for extension of time — Application for 
substitution held cou»d not be taken as one for 
setting aside abatement. 

A suit or appeal abates automatically if no applica¬ 
tion is made for substitution within the prescribed 
period. An application to bring the legal represent ! 
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qn A 1° . deceased defendant on record made after 

1 may be treated as an application 

nof Ir V de rk he abal ? me, ] t - But where the plaintiff did 

,I r l i e r 1C t P r C1 * da ‘ e on which the defendant 

S Wth, r ld H- Pra . y f r 0r tension of time under 
b b o the Limitation Act for making the application 

for sett,ng aside the abatement of (he suit, the appli- 

■a ion for bringing the legal representatives on record 
cannot be taken as an application for setting aside the 
abatement AIR 1928 Lah 748 and AIR 1924 Bom 

*\ rr a Vo-^ 1 I o 9 2n ^ ag 85 and AIU 1930 Cal 42 - and 
AI ' i 0 51 A 794 (!'B), Rel. on. 1962 Jab L J 392 : 

<^ P L ^ (Notes) 168 : AIR 1963 Matlh Pra 1S3 

0-22, Rr. 9 and 4—Application for substitution 
can be treated as one for setting aside abatement. 

An application made to bring the legal representa¬ 
tives ot the deceased defendant on record after the 
time prescribed therefor by law is in substance an 
application to set aside the abatement under O. 22, 
Jand the absence of formal order of abatement is 
no obstacle thereto, the Court has power to entertain 
such an application and decide whether the applicant 
was prevented by sufficient cause from continuing the 
proceeding, under O. 22, R. 9, sub-R. (2) indepen- 

A^oL 0l r« SU ,^ R * AIU 1928 Lah 740 and AIR 1920 

q i l°w ed * F Cut L T 390: AIR 1902 Orissa 

94 (9o) (Pt A) (Pr 4). 


O. 22, R. 9 Application to be brought on record 

Tip io--/ as .. one * or netting aside abatement. 
AIR 19 dd NUC (Raj) 1G28 (DB). 


;?• 22 > R. 9 — Order of abatement — Appeal or 

R P 9 flR n i958 j r A 53 When ^ ^ ^ ° 221 

T P** 22, II* 9—Appeal — Order under—“Affecting 

w tt r/ d°^ ° fc ase ”- See Ibid ’ S * 105 - AIR 1955 
NUC (Pepsu) 4002. 

O. 22, R. 9—Suit for pre emption—Death of one 
oi vendees after framing of issues but before recording 
evidence Legal representatives not impleaded—Suit 
decreed when it had not abated - Appeal by vendee 
along with legal representatives of deceased vendee 
Legal representatives brought on record by 
appellate Court while confirming decree of lower 
Lourt on application by respondents — Decree is not 
nnding on legal representative — Second appeal — 

/ ,«°P e J-2, rde . r . to be passed. See Ibid, 0,22, R. 4. 

( 63) 6.7 Pun, L R 434. 

O, 22, R. 9—Appeal — Order setting aside abate- 
Appealability — If ‘judgment’. See Letters 
Patent (Punjab), Cl. 10. AIR 1961 Punj 424 (DB). 

6. Revision. 

P* 22, R. 9 (2) and (4)—Application for setting 
aside abatement —Delay — Sufficient cause shown to 
condone delay—Subordinate Court exercising discre¬ 
tion in favour of applicant — Decision held did not 
involve question regarding irregular exercise or non¬ 
exercise of jurisdiction or illegal assumption of juris¬ 
diction Interference by High Court in revision held 
error in law. See Ibid, S. 115. A I R 1964 S C 1336. 


5. Appeal. 

O. 22, R. 9—Appeal—Second appeal. 

During the pendency of the suit for declaration and 
possession defendants 22 and 24 died. There was 
delay in the presentation of the application for bring- 
ing legal representatives on the record and the Judge 
held that the suit had abated against defendants 22 
and 24. He further held in consequence of this 
abatement, that the suit had abated as a whole and 
consigned the records. On appeal, the first appellate 
Court held that the suit had abated against defen¬ 
dants 22 and 24 but that the suit had not abated as 
whole. He, therefore, remanded the case. In the 
second appeal, it was contended that no second 
appeal will lie against an order passed by the first 
appellate Court setting aside an abatement : 

Held, that in fact the trial Judge passed two orders, 
the hrst was an order refusing to set aside the abatement 
against defendants 22 and 24. There can be no second 
appeal against that order. The trial Judge went fur¬ 
ther and disposed of the whole suit. That part of the 
order, amounted to a decree and gave rise to a right 

of second appeal. AIR 1954 Ajmer 43 (44) (Pt A) 
(Prs 1, 2)« 

- O 22, Rr. 9, 3 — Death of one of the plaintiffs 

pending appeal in an ejectment suit — Some only of 
the legal representatives of deceased joined—Appeal 
does not abate Effective decree, however, not pos- 
sible — Appeal must be dismissed for defect in form 
See Ibid, O. 22, R. 3. AIR 1964 All 233. 

— O. 22, R. 9—Appeal—Order refusing to set aside 
abatement of appeal—Appeal, if lies. See Ibid, O. 43, 
R- 1 (k). AIR 1961 All 527. 

O. 22, R. 9 (2) — Order setting aside abate¬ 
ment is appealable order. \ I R 1901 Cal 386 • 
A 1 R 1922 Cal 335, Foil. ; AIR 1925 Cal 473 ; A I R 
1938 Bom 408, Not Foil. (’63) 67 Cal W N IS. 

O. 22, R. 9 — Order refusing to set asideabate- 

/i 1 ^“ Not a PP e alable. See Ibid, O. 43, R. 1 

<k). AIR 1963 Cuj 258. 


O. 22, R. 9 — Exercise of jurisdiction illegally — 
Court setting aside abatement on application of party 
treating affidavit filed in its support as evidence — No 
other evidence on record to support allegations in 
applications — Court acts illegally in exercise of its 
jurisdiction. See Ibid, S. 115. AIR 1953 Nag 135. 

'Overruled on another point in AIR 1954 Nag 

200 .] 

“~“0. 22, R. 9 and S. 115—Setting aside abatement 
— Interference. 

Setting aside abatement under O. 22, R. 9 is in the 
discretion of the trial Court and it should not ordi¬ 
narily be interfered with in revision. 27 Cut L T 
390 : AIR 1962 Orissa 94 (95) (Pt B) (Pr 5). 

ORDER 22, RULE 10 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 10.) 

1. Scope and applicability. 

2. Other cases of assignment, creation or devolution 

of interest pending suit. 

(a) Assignment of interest. 

(b) “Interest”. 

(c) “Attachment of a decree”.—Sub-r. (2). 

3- Transfer of decree. 

4. Creation of interest. 

5. Devolution of interest. 

(a) Insolvency of defendant. 

6. “During the pendency of a suit”. 

7. Application under this rule, when to be made# 

8. Execution proceedings. 

9. Laches. 

10. No new suit. 

11. “By leave of the Court”. 

12. Appeal. 

13. Limitation. 

14. Revision. 
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1* Scope and applicability. 

~ O* 22, R. 10 — Appeal pending before Supreme 
Court — Supreme Court and not High Court can pass 
order under O. 22, R. 10. 1965 All L J 828. 

“O. 22, R. 10 — Mere assignment of interest in 
subject-matter of appeal during pendency of appeal 
does not make record defective. See Supreme Court 
Rules (1950), O. 10, R. 13. 1965 All L J S28. 

•-O. 22, R. 10—Suit under S. 59, U. P. Tenancy 

Act or appeal arising out of it—Zamindar, after abo¬ 
lition of Zamindari, is neither a necessary nor proper 
party Death of one of defendants would not cause 
the suit to abate — O. 22, R. 10 does not apply. See 
Ibid, O. 1 , R. 10. AIR 1963 All 549 (FB). 

O. 22, R. 10 — Scope of inquiry — Application 
under Rule—Question of validity of assignment need 
not be decided at that stage. 1953 All L J 582 : AIR 
1954 All 182 (183) (Ft B) (Pr 4). 

O. 22, R. 10—Applicability—Assignee from legal 
representative of deceased party is entitled to apply 
under R. 10. A I R 1922 P C 304 and 1940 Nag 164, 

Dist. 1953 All L J 582 : AIR 1954 All 182 (1S3) 
(Pt A) (Pr 3). 


-O. 22, Rr. 10 ( 1 ) and 11 and O. 23, R. 3 - Ali¬ 
enee pendente lite added as party not bound by 
compromise between alienor and opposite party— 
Entitled to object to such compromise and to claim 
decision on merits. 

An alienee pendente lite who has been added as a 
party to the litigation on his own application, is 
entitled to object to a decree being pissed in terms of 
a compromise arrived at between his alienor and the 
opposite party; and such a compromise, although it 
may be binding on the alienor,cannot affect the rights 
of the alienee to claim a decision on the merits. The 
fact that the application for addition by the alienee 
was wrongly made under O 1 , R. 10, Civil P. C , is of 
no consequence when in substance he really invoked 
the provisions of (). 22, R. 10 (l) with a view to con¬ 
tinue the lis. A I R 1920 Mad 391 (FB), Foil. (1962) 1 

Andh b T 530 : A I R 1963 Andh Pra 46 (48) (Prs 

10 . 12 ). 

'*-O* 22, R. 10—Case of statutory devolution under 

Madras Act (26 of 1948) falling under 0.22, R. 10 
and not under O. 22, R. 3—It is open to Government 
who has come on record in place of zamindar to 
advance new pleas unlike a legal representative under 
O. 22, R. 3. See Tenancy Laws—Madras Estates (Abo¬ 
lition and Conversion into Ryotwari) Act (20 of 
1948), Ss. 3 (g) and 20. (1960) 1 Andh W R 276. 


O. 22, R. 10 — Applicability — Transfer of in¬ 
terest under S. 3, Madras Estates Abolition Act— 
(Tenancy Laws —■ Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1948), S. 3). 

Order 22, R. 10 is an enabling provision, where- 
under the transferee may come on record and con¬ 
tinue the suit. I’he statutory transfer of interest under 
S. 3, Estates Abolition Act, is an assignment or devo¬ 
lution of interest, within the meaning of that provi¬ 
sion. 


Where the plaintiffs filed a suit for redemption on 
10 th December, 1949, and the Covermnent notified 
the estate wherein the suit propeities were situated 
under S. 3 of the Madras Estates Abolition Act on 
2 nd January, 1951. 

Held, that the plaintiffs could continue the suit 
despite the fact that their interest devolved on the 
Government A (1958) 1 Andh W R 410: AIR 1938 
Andh Pra 507 (509) (Pt A) (Pr 4) (DB). 

O. 2 2, R. 10— Scope—Death of assignor plaintiff 
— Abatement—Right of assignee to apply under O. 22 , 


R. 10, if subsits. A I R 1929 All 444, Diss. from. See 
Ibid, O. 22, R. 9. AIR 1959 Cal 368. 

— O. 22, Rr. 10, 3; S. 2 (11), O. 1, R. 10 (2)—Suit by 
Karta of Mitakshara joint family as sole plaintiff— 
Subsequent partition—Death of karta — Abatement- 
Application for substitution of kartas of disrupted 
branches of family—Maintainability—(Hindu Law— 
Mitakshara—Joint family). AIR 1953 Cal 294, Over¬ 
ruled. See Ibid, S. 2 (11). AIR 1959 Cal 368. 

“—O. 22, R. 10—Transferee from legal representa" 
tive of a deceased partv cannot come either under 
O. 22. R. 10 or O. 22, 1L3. See Ibid, S. 146. AIR 1950 
Cal 376. 


®-O. 22, R. 10—Applicability — Assignee of legal 

representative of deceased appellant can apply for 
substitution, when the legal representative was not on 
record. See Ibid, S. 146. AIR 1954 Hyd 12 (FB). 

3 -O. 22, R. 10 — Applicability — Assignment of 

interest by a person not a party to the suit not con¬ 
templated by the rule. 

Order 22 , R 10 , Civil P. C., refers to an assignment, 
creation or devolution of any interest during the 
pendency of suit; it does not apply to an assignment 
of interest by a person who is not a party to the 
litigation and whose interest is hence not hound by 
the litigation. It will not apply to an assignee from 
legal representative of deceased plaintiff, when the 
legal representative himself was not brought on 
record. AIR 1925 Mad 1100 , Foil. Where during the 
pendency of a suit for partition between Muslim co¬ 
owners one of the co-owners dies before final decree, 
but his legal representatives are not brought on 
record, and the legal representatives of the deceased 
co-owner transfer their share in property to a third 
person, a suit for partition by the transferee will not 
be barred as the interest of the legal representatives 
of the deceased co-owner was not adjudicated upon 
in the previous suit. (1942) l Mad L J 219; AIR 1942 
Mad 304, Pel. on. 77 Mad L W 149 : (1964) 1 Mad 
L J 268 » AIR 1964 Mad 365 (366) (Pr 5). 


-O. 22, R. 10 - T. P. Act (1882), S. 52 - Adverse 

possession and right of transferee — Transferee pen¬ 
dente lite from judgment-debtor is bound by proceed¬ 
ings in execution—lie can get himself added as party 
under O. 22, R. 10 but decree-holder is not bound to 
add him - Decree-holder obtaining possession—That 
is good against transferee — Failure to get names 
mutated is not failure to get possession — Limitation 
Act, Art. 1-1-1. 1952 Nag L J (Notes) 06. 


-O. 22, R. 10; O. 1 , R. 10; Ss. 105, 151 — Suit for 

ejectment — Estate vesting in State under Orissa 
Estates Abolition Act — State made party — Suit 
decreed — Contention that estate having vested in 
State, proprietor could not continue suit, negatived 
in view of the fact that State was made party 
under O. 22, R. 10 — Appeal by defendant dis¬ 
missed—In second appeal, objection that State could 
not be allowed to be made party under O. 22, 
R. 10 taken — Objection held could not be raised in 
arguments in second appeal — S. 105 held had no 
application — Mere addition of the State as a co¬ 
plaintiff held had nothing to do with the merits of 
the case itself — Whether the original intermediary 
plaintiffs or the State in whom the suit properties 
vested subsequently, prosecuted the suit held im¬ 
material. (’63) 29 Cut L T 256: ILR (1963) Cut 226. 


O. 22, R. 10 Death of A while proceedings in 
progress—Application for substitution of B and C as 
legal representatives — Death oi B— Registrar alleg¬ 
ing substitution of legal representatives of B when B 
was not brought on record - Order held illegal See 
I hid, S. 140. AIR 1965 Pat 279 (DB). g 
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- 0.22, R. 10-Applicability—Donee from heir of 
deceased plaintiff — Substitution of, when heir was 
not on record. See Ibid, O. 22, R. 3. AIR 1934 Pat 01. 

0- 22, R. 10—Scope— If mandatory—Provisions 
are only enabling—No penalty is prescribe! for 
tailure to substitute person on whom interest of party 
has devolved during suit — Shebaits representing 
deity, parties to suit when it was instituted—Interest 
or shebait? devolving on heirs during pendency of 
suit—Heirs not applying to be substituted. They can- 
not subsequently take advantage of their own omis¬ 
sion. 1 L R 15 Pat 64 : AIR 1936 Pat 420, Rel. on. 31 
Pat 851: AIR 1953 Pat 178 (ISO) (Pt C) (Pr 8) (DB). 

— O. 22, Id 10 Suit by landlord for eviction of 
tenant Landlord selling property in dispute—Evic¬ 
tion application is to be dismissed — Held, it was 
futile to apply 0.22,11.10 — Houses and Rents— 
Delhi Rent. Control Act 195S (59 of.1959), S. 14 
(A/ (by# 

A suit was instituted by a landlord for the eviction 

°l l te , na V In the course of testimony it transpired 
that he had sold the premises to another person and 
the transferee Landlord was impleaded as a party, 
rhe eviction application was dismissed by Rent Con¬ 
troller but the Tribunal reversed the order applying 
the provisions of O. 22, R. 10, Civil P. C. 

Held, that the moment the landlord sold his pro¬ 
perty he ceased to be landlord and it was futile to 
have recourse to 0.22, R. 10 which was only an 
enabling provision and not a provision which con¬ 
ferred right of action on party who had lost it by 
supervening event. 61 Pun L R 8 and 50 Pun L R 
210, Disting. ; A I R 1920 Mad 391, Explained. 1965 
Cur L J 503 : (19G6) GS Pun L R 14 (DB). 

O. 22, R. 10 — Scope — Devolution of interest 
pending suit — Proceedings continued by original 
party—Not invalid. 

The provision of O. 22, R. 10, Civil P. C., is only 
an enabling one. The trial of a case cannot be arrested 
merely by reason of a devolution of the interest of a 
party in the subject-matter of the suit. The person 
acquiring the interest may continue the proceeding 
with the leave of the Court. If however, he does not 
choose to do so, the proceeding may be continued 
with the original party and the person acquiring the 
interest can have the benefit of the decision. 19G3 

Raj L W 236 : (19G3) 2 Lab L J 1ST : I L R (1963) 
13 Raj 63S. 

“ O* 22, R. 10—Applicability— Bikaner State Coun¬ 
cil defending suit — Its interest devolving on Union 
of India — (). 22, R. 10 held applied to case. AIR 
1955 N U C (Raj) 40G4 (DB). 

-O. 22, R. 10 — Scope of inquiry — Question of 

validity of transfer—Relevancy. 

Wh ere prima facie the right of the applicant to he 
brought on the record is established, the question as 
to the validity of the transfer should be decided in 
the suit itself rather than in an application under 
O 22, R 10. 6 Sau L R S7 : A I R 1954 Sau 20 (21) 
(Pt B) (Pr 2). 

-O. 22, Rr. 10 and 3—Scope—Death of plaintiff— 

Transferee and heir both applying for being substi¬ 
tuted—Former is to be preferred. 

Of the two devolutions, one by death and the other 
by assignment, the latter has to be given effect to 
under O. 22, R. 10. Order 22, R. 3 cannot apply to 
the case of a transferee from the original plaintiff as 
the right does not devolve on him by reason of the 
death of the plaintiff : 

(Held, that the transferee from the plaintiff was 
entitled to be impleaded as additional plaintiff on the 
strength of the settlement deed.) AIR 1936 Pat 123, 


Disting, and Expl.; A I R 1925 Cal 467 ; AIR 1959 

Cal 370, Foil. 1956 Ker L T 694 : AIR 1957 Trav- 
Co 212 (213) (Prs 2, 3), 


2. Other cases of assignment, creation 
or devolution of interest pending suit. 

(a) Assignment of interest. 

(b) “Interest.” 


(c) “Attachment of a decree”—Sub-rule (2)* 


2. Other cases of assignment, creation 
or devolution of interest pending suit. 

O. 22, R. 10 — Order 22, R. 10 is applicable only 
to cases of assignment or creation of devolution of 
interest — Intermeddling means assumption of autho¬ 
rity, but intermeddling does not include trespassers 
or persons simply preserving goods of deceased. See 
Ibid, S. 2 (11). 1963 MPLJ (Notes) 204. 

O 22, R. 10 — Revenue sale set aside in second 
appeal —Village vested in State—Appeal, if abates— 
(Tenancy Laws —M. P. Abolition of Proprietary 
Rights Act (1 of 1951), Ss. 4, 5, 3S, 40). 

Where a suit to set aside revenue sale was decreed 
in second appeal when the village share vested in 
the State the second appeal will not abate and the 
ex-proprietor continues to hold such property as is 
mentioned in Ss. 4, 5, 38 and 40 of the M. P. Act, 1 
of 1951. 1958 M P C 494 : 1958 Jab L J 598 : 1958 

MPLJ 648 : A I R 1959 Madh Pra 11 (13) (Pt C) 
(Pr 7). 

-O. 22, R. 10—Applicability and scope — Devolu¬ 
tion taking place by reason of death — Matter falls 
under R. 4 and R 10 can have no application. See 
Ibid, O. 22, R. 2. A I R 1954 Mad 766. 

O. 22, Rr.ilO and 11—Suit against Bombay State 
Road Transport Corporation for damages for injury 
caused to plaintifl (passenger) due to accident to bu£ 
driven by driver of Corporation — Suit decreed— 
Appeal by Corporation — During pendency of appeal 
States of Bombay and Mysore reorganised — Area 
where bus was running falling in State of Mysore— 
By clause 8 of Bombay State Road Transport Order 
read with S. 34 of the Road Transport Corporation 
Act, management ol Corporation transferred to Mysore 
Government Road Transport Department — Mysore 
State Road Transport Department, should be substi¬ 
tuted in appeal in place of Bombay State Road Trans¬ 
port Corporation. See Road Transport Corporation 
Act (1960), S. 3. AIR 1963 Mys 161 (DB). 

-O. 22, Rr. 10, 11 and 3 — A pplicability — Joint 

Hindu family and legal representatives—Suit against 
karta alone in his representative capacity—Decree— 
Death of karta during pendency of appeal — Suc¬ 
ceeding karta or all surviving members not brought 
on record within limitation —Appeal abates — O. 22, 

R. 10 being residuary cannot apply. See Ibid, O. 22, 

R. 3. A I R 1952 Nag 390. 

-O. 22, R. 10 — Abolition of estate and vesting of 

estate in State under Orissa Estates Abolition Act is 
not a case of assignment, etc., within O. 22, R. 10- 
Right of. See Tenancy Law’s — Orissa Estates Aboli¬ 
tion Act (1 of 1952), S. 0 (as amended by Act (15 of 
1956). I L R (i960) Cut 709. 


-O. 22, R. 10—Applicability— Partition suit—Pre¬ 
liminary decree — Rent sale of some items pending 
final decree — Purchaser at sale applying for exclu¬ 
sion of items—Rejection—Appeal from final decree 
and application for joinder in appeal and for leave 
to prosecute appeal—Competency 
Pending a final decree in a partition suit and heiore 
the carving out of the properties by a Commissioner, 
some of the properties directed by the preliminary 
decree to be partitioned were put up for sale in execu- 
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tion of a rent decree and purchased by strangers who 
•applied to the Commissioner to exclude those pro¬ 
perties, from the division. Failing to get relief from 
him. they applied to the Court to exclude the pro¬ 
perties from partition and from the final decree. The 
Court rejected their application and passed a final 
decree partitioning the properties on the basis of the 
allotment made by the Commissioner. The applicants 
then appealed against the decree and also filed an 
application praying to be added as parties and for 
permission to prosecute the appeal filed by them. The 
respondents raised a preliminary objection to the 
maintainability of the appeal, as the appellants were 
not parties either to the suit for partition or to the 
final decree which was sought to be appealed against 
and that no application for being made parties could 

be maintained and that their application was in any 
case belated. 

Held, (1) that it was competent to the purchasers 
(appellants) to prefer an appeal against the final 
decree, as they were persons claiming under the 
parties to the partition suit, and they were entitled to 
appeal from the decree under S. 140, Civil P. C. 

(2) that the appeal could also be dealt with as an 
appeal under O. 43, ft. 1 (i), Civil P. C., against the 
order refusing to add them as parties to the suit on 
tneir application which would fall under C). 22, 
H. 10, for which there is no limitation prescribed. 

Held further, that O. 22, R. 10, cl id not require 
assignment, creation or devolution of the whole of 
tie interest involved in the suit on the persons 
entitled to make the application for substitution in 
the suit. A person on whom only a part of the 
interest involved in the suit devolves, is certainly 

r° ] nak 7 an application under O. 22, R. 10, 
J , . ^ 0r , 0 purpose of representing the part 

a t ? 1 e , 1 ^o r ^V c3evolvin - on hirn - 42 Cal W N 1183 ; 
AIB 1022 P C 304, Dist.; A f R 1919 Mad 755, Foil. 

^.9 Pat 160 : A I R 1952 Pat 323 (325) (Pt B) (Pr 5) 

2 (a). Assignment of interest. 

* 22 * R- 10 -- Equitable transfer — Right of 

transferee — Suit for recovery of debt — Transfer 

pendente life by plainti(F of all books and other debts 
in favour of third person — Transferee is entitled to 
>e brought on record under (). 22, R. 10 — If not 
brought on record pending suit, transferee is entitled 
to apply tor execution of decree in favour of trans- 

n r> r ^ ee Transfer of Property Act 

(1882),*S. 3. (S) AIR 1955 S C 376. 

7 C. 20, R. 10 — Suit for ejectment of tenmt — 
compromise order directing tenant to purchase 
demised land on which lie had built a house — 

S fJ. g T ent .by tenant of his rights in house together 
with his rights under compromise order — Assignee 
can be impleaded as party defendant under O. 22, 
R. 10. See Ibi i, S. 115. (1962) 2 Mad L J 4SS. 

P* 22 » R* 10 — Transfer ‘inter vivos* — Trans- 
leree is not legal representative of transferor — 
Iranster pendente lite — Death of transferor after 
decree Execution — Right of decree-holder to pro- 
noSt? proceedings without transferee — (T. P. Act 

5 -)■ See Ibid, S. 2 (LI). AIR 1936 Trav-Co 

147 (rB). 

2 (b). “Interest.” 

r~ 0, 22 » R* 10 — Applicability and scope — “Any 
interest meaning of—Right to sue is included. 

The expression “assignment, creation or devolution 
01 any interest” referred to in R. 10 does not mean 
an assignment, creation or devolution of an interest 
in tangible property only. The words *‘anv 
interest” in it include any transferable “right to sue” 
spoken of in the earlier rules of the order which pro¬ 
vide for its devolution in case of death. 
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Thus, the transferee of the person entitled to 
reconveyance of property under an agreement, can 
be substituted in the place of the transferor of con¬ 
tract as well as in the suit for injunction against him 
AHt 1940 Mad 918 and (1949) 1 Mad L J 22, Disting! 
AIR 1957 Tripura 10 (11) (Pr 6). 

2 (c). ‘‘Attachment of a decree”—Sub.r. (2). 

: 22, R. 10— Attaching creditor of plaint claim 

in suit not falling within (). 22, R. 10 (2) — Right to 
make application under O. 9, R. 9. See Ibid Q 9 
R. 9. 1959 Ker L T 284. 


O. 22, R. 10 (2)—Attachment of decree — Right 
of attaching creditor. 45 

Where a preliminary decree for accounts is attach¬ 
ed, the attachment entitles the attaching creditor to 
be brought on record as supplemental plaintiff in 
the attached decree. 1953 Mad \V N 70*3 : AIR 1954 
Mad 471 (473) (Pt B) (Pr 5). AJ °* 

3. Transfer of decree. 

O. 22, R. 10 — Transferee of ex parte decree for 
mesne profits — Application by J. D. for setting aside 
ex parte decree allowed without iinpleading°trans. 
eree decree-holder — Right of transferee decree- 
holder to maintain application for determination of 

mesne profits. See Ibid, S. 140. A I R 1964 Andh 
Pra 28. 


: 0- 22, h. 10—Transfer of decree pending appeal 

lrom it — Application by transferee for being made 

party—Compromise of decree between decree-holder 
anu judgment-debtor — Delay in replying to applica- 
tion by judgment-debtor for recording compromise 

— Mo lustiheation for compromise — Order recogniz¬ 

ing transfer prima facie operates from date of annli- 
cation for substitution. I960 M p C 461 • 10f;n 
M P L J 911 : 1960 Jab L J S27. ' 

4. Creation of interest. 

. C. 22, R. 10 Applicability — Devolution of 

interest. 

An agreement of sale by itself does not create an 
interest in immovable property but where the 
party has been put in possession of the suit property 
under the agreement of sale it must be held that 
there was sufficient creation of interest in his favour 
so as to attract the terms of (). 22, U. 10 a I R 1Q4Q 
Mad 23, Rel. on. (1958) 2 Andh WR 291! 1959 

(Pt C) (Pr s?. 10 : A 1 R 1960 Andh Pra 32 (33, 34) 

5. Devolution of interest. 

(a) Insolvency of defendant. 

5. Devolution of interest. 

- o. 22, R. 10 - Mortgage suits - Effect of sale in 
execution of decree on second moitgage during pen¬ 
dency of suit on first mortgage. It is a case of 
devolution of interest and auction.purchaser would 
be representative of the mortgagor — Lis nende , d 

‘1'9'r s " T -'' Act s - 5i Am 

TT,?- 22 ,’. R ; I°7 Decree '‘gainst Hindu widow 
holding limited interest in respect of loan incurred 

by her - Reversioners brought on record on death of 
widow in second appeal - They are heirs of last 
male holder and not of widow — It is a case nf 
devolution of interest under () 2° R jo _ ■ 

right to raise question that decre'e does not hind 
estate of last male holder or prejudice their rights in 
execution proceedings - Whether lost when no 
raised in second appeal - Position :<>f reversioners 
explained.—Obiter. See Ibid, () 22 I! 4 i inJo 
Pat SM. ' ’ • 1 L R 43 
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5 (a). Insolvency of defendants. 

% 

O. 22, R. 10 — Money suit — Insolvency of res¬ 
pondent in appeal — Effect — Official Receiver if 
necessary party. 

Where in a money suit during the pendency of 
appeal, the respondent is declared an insolvent and a 
receiver has been appointed, the interest of the 
respondent does not vest in the Official Receiver, 
and he is not a necessary party to the appeal. Order 
22, R. 10 is not mandatory and it is in the discretion 
of the Court either to ask-the party to implead the 
Official Receiver or to allow the plaintiff to continue 
the suit or appeal. I L R 22 Cal 239 and 12 M L I 
2B2 and AIR 1926 Mad 1133, Rel. on. (1958) 2 Andh 
W R 30 : 1958 Andh L T 706 : A I R 1958 Andh Pra 
438 (439, 440) (Pt B) (Pr 4) (DB). 

-O. 22, R. 10 and Provincial Insolvency ^ct 

(1920), S. 28 — Devolution of interest of person 
adjudged insolvent during pendency of suit — 
Official receiver brought on record - Acquiescence in 
continuance of insolvent as party even after adjudica¬ 
tion—Right to conduct suit not lost. 


(1908), O. 22, R. 10, Note 5 (a) 

Miss F on record for’safe-guarding his interests. The 
order was appealed from. 

Held, R. 11 of O. 22 C. P. Code, read with R 10 

making H 10 applicable to appeals 
suit should be replaced by tile word “appeal”. In 

other words "suit” should be read as “suit or appeal”. 
In this view of the matter, the appellate Court has 
jurisdiction to implead an assignee as a party to the 
appeal even when the assignment was made durine 
he pendency of the suit. It is no doubt not incum¬ 
bent on the transferee or assignee to make an applica- 
Uon under H. 10, or II; he is not hound to implead 
Jumsell it his interests are protected. When the 

tactum of assignment is admitted and neither abnor¬ 
mal laches nor mala fides appearing on the face of 
the record no interference is called for. (AIR 1944 
Na P J37; AIR 1946 Lali 33, Rel.; AIR 1934 All 442 

a ' ,d A I?n^?w h ,r 24, Diss,) - ILR U952) Madh-B 
310 : AIR 19o2 Madh-B 154 (155) (I’t A) (Pr 2). 

® 'O. 22, R, 10 Death of plaintiff after prelimi- 

See lbid - °- 22 - R - 4 - AIR 1959 Mad 

100 (FB). 


The proposition that in all cases, where a defen¬ 
dant is adjudged to be an insolvent, he ceases to 
have any further interest in the suit, cannot be 
accepted as a true proposition. Whether such a 
result follows or not, depends upon the nature of the 
suit. For example, if the suit is based on an allega¬ 
tion of a breach of contract or the commission of a 
tort and if damages are being claimed against the 
insolvent, then, the suit would survive against the 
insolvent and in such a case the insolvent would 
have all the rights and privileges which any defen¬ 
dant has. AIR 1915 Rom 298, Dist. 

The defendant was adjudged insolvent during 
pendency of a suit for recovery of amount advanced 
to him on hypothecation and though the official 
receiver was brought on record the defendant still 
continued to be a party defendant. At the time 
when defendant started examining himself the 
official receiver made an application that the defen¬ 
dant had lost the conduct of the suit and could not 
be allowed to adduce evidence in his defence. It 
appeared that on passing of adjudication order 
against the defendant none of the parties had applied 
for deletion of his name as a party. 


” O. 22, R. 10 and O. 23, R. 3 — Assignee after 
decree —Application to be impleaded as party to 
appeal after it is compromised—Maintainability. 

A person who had purchased the suit property from 
one of the parties after the passing of decree and 
before the filing of appeal by the aggrieved party 
applied under O. 22, R. 10 to the appellate Court to 
be made a party when the parties had entered into 
compromise but no decree in terms thereof had been 
passed, with a view to attack the genuineness of the 
compromise. 

Held, that the person could not be allowed to be 
impleaded as a party to the appeal even though his 
interests might be prejudiced by the compromise 
reached between the parties. He himself having dis¬ 
puted the genuineness and validity ot the assignment 
it was certainly foreign to the scope of the appeal 
to inquire into those questions. (’51) 1951 M VV N 
211 : 1951-2 Mad L J 26. 

•-O. 22, R. 10—Appeal from preliminary or final 

decree:—Death of one of appellants or respondents 
during pendency of appeal —R. 3 or R. 4 and not R. 
10 applies — AIR 1956 Patna 376, Overruled. See 
Ibid, (). 22, R. 3. AIR 1962 Pat 285 (FB). 


Held that since the name of the defendant con¬ 
tinued to be a party to the suit even after his ad¬ 
judication as insolvent he had the right of examining 
himself or of cross-examining the opposite party. 
(1962) 3 Cuj L R 52. 

6.’•“During the pendency of a suit’’. 

-*0. 22, R. 10—Sale of holding by landlord after 

his application for eviction of tenant was dismissed — 
Landlord binding himself to take steps to evict tenant 
and give vacant possession to vendee —Landlord can 
continue proceedings and file appeal under R. 10 read 
with R. 11 of O. 22, C. P. Code. See Tenancy Laws— 
Andhra Tenancy Act (18 of 1956), S. 13. (1964) 1 An 
W R 213. 

-O. 22, Rr. 10 acd 11 — Scope and effect of_ 

Assignee pending suit — Addition of as party in 
appeal. 

One A filed a suit for recovery of possession of 
immoveable properties from F which was first dismis¬ 
sed as time barred.’ Pending an appeal J. purchased 
a portion of the same. The appeal was allowed and 
the suit remanded for trial on the merits and decreed. F 
being dead, his daughter who was in England filed an 
appeal and her counsel was in the conduct of the 
same. J. applied to be impleaded under S. 359, 
Gwalior C. P. Code, exactly in terms of S. 372, C. P. 
Code of 1877 and he was impleaded in addition to 


-O. 22, Rr. 10, 11,3, 4— Applicability — Suit for 

partition — One of the plaintiffs dying after 
preliminary decree — Legal representative not 
substituted in final decree — Appeal from final 
decree—.Trial Court • and not appellate Coort can 
make the substitution — Final decree in name of 
deceased plaintiff not valid. 

There is no abatement on account of the death of a 
party after a preliminary decree. Therefore, Rr. 3 and 
4 of O. 22, C. P. Code have no application in case of 
death of a party after a preliminary decree and the 
case is governed by R. 10 of O. 22. AIR 1942 Patna 
340, Rel. on. If, in suit for partition, one of the seve¬ 
ral plaintiffs dies alter the preliminary decree, the 
substitution can be made only by the trial Court, 
which passed the final decree, and not by the Court 
sitting in appeal over the decree of that Court. AIR 
1952 Assam 54, Rel. on. 1962 B L J R 400 : AIR 
1962 Pat 178 (180) (Prs 5, 6, 7). 

-O. 22, R. 10— Appeal from preliminary decree in 

partition suit—Death of one of appellants pending 
appeal —Legal representative not brought on record 
within time—Appeal abates against heirs of deceased 
—O. 22, R. 10 does not apply — Legal representatives 
cannot be made parties. See Ibid, O. 22, H. 3. AIR 
1961 Pat 178. 

-0.22, R. 10 —Co-sharer in constructive posses¬ 
sion— Suit by for partition — Bihar Act (30 of 1950) 
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coming into force pending suit and interest of plain¬ 
tiff vesting in Government —Effect on maintainability 
of suit; AIR 1958 Pat 279 ani AIR 1958 Pat 589, 
Overruled. See Tenancy Laws—Bihar Land Reforms 
Act (30 of 1950), S. 0. AIR 1958 Pat 630. 

[Held, overruled by A I R 1905 S C 524 in 1904 
B L J R 13]. 

-O. 22, R. 10 — Preliminary decree — Appeal — 

Death of appellant —Application for substitution by 
legal representative not made within limitation — 

O. 22, R. 10 and not O. 22, Rr. 3 and 4 applies — 
Court can permit appeal to be continued by them — 
See Ibid, O. 22, R. 3. AIR 1956 Pat 376. 


[Overruled in AIR 1902 Pat 285 (FB).] 

7. Application under this rule, when to 

be made. 

• —;—0.22, R. 10—Jurisdiction—Transfer made prior 
to filing of appeal—Application to appellate Court— 
Competency. 

Even if a suit is pending when the transfer in favour 
of the appellant was made, that would not affect the 
result when no application had been made by her to 
be brought on record in the original Court during the 
pendency of the suit. 7'he application made to the 
appellate Court cannot be sustained under O. 22, 
R. 10, when the transfer in favour of the appellant 
was made prior to the filing of that appeal and not 
during its pendency. Sm. Saila Bala Dassi v. Sm. 
Nirmala Sundari Dassi, (1958) SC J 743 : 1958 Nag 
LJ 385 : 1558 M P L J 473 : (1958) 2 Andh W R (SC) 
99 : (1958) 2 Mad L J (S C) 99 : 1959 S C A 129 : 
1958 SCR 1287 : 36 Mys L J 385 : 1958 Mad YV N 
(S C) 107 : 1959 Pat L R (S C) 27 : AIR 1958 S C 394 
(397) (Pt A) (Pr 7). 

-O. 22, Rr. 10 and 11— Assignee pendente lite is 

not hound to apply. 

The provisions in Rules 10 and 11 do not make it 
incumbent upon an assignee to make an application 
during the pendency of the suit or appeal. An assig¬ 
nee pendente lite is not bound to file an application if 
his interest is protected. It is only when he finds that 
his interest is in jeopardy and not likely to be protec¬ 
ted by the assignor that it becomes necessary for him 
to apply for leave to continue the suit or the anneal 

ILR (1952) Madh B 316 : A I It 1952 Madh B 154 
(155) (Pt B) (Pr 4). * 

-O. 22, R. 10, O. 1, R. 10 (2), O. 41, R. 20-Addi¬ 
tion of parties —Discretion ot Court — Transferee — 
Pendente lite—Application for being added as a party 
at appellate stage if can he allowed. See Ibid, O 1 
R. 10 (2). AIR 1965 Madh Pra 275 (DB). 

-O. 22, R. 10 and S. 146— Transfer made during 
pendencv of suit and before filing of appeal — Trans¬ 
feree making no application under O. 22, R. 10 to 
make him party at the trial stage—Transferee’s appli¬ 
cation for being made party in appeal is not maintain¬ 
able under O. 22, R. 10— But as the transferee might 
oe found bound by the decree to be passed in appeal, 
application may he allowed under S. 140. A I R 1950 

?n!, 3 i ; , AIR 1954 S C 75 > Disting, and AIR 1958 S C 

394, Rel. on. 1964 Raj L W 423 : ILR (1964) 14 Raj 
o7o. 

P: 22, R. 10—Assignee from deceased defendant 
applying for substitution under O. 22, R. 10 
T~ Application rejected — Assignee not appeal¬ 
ing against order but appealing against decree passed 
in suit and also applying for substitution of his name 
—Maintainability-See Ibid, S. 90. AIR 1951 Raj 108 

(UB). 


(1908), O. 22, R. 10, Note 0 

8. Execution proceedings. 

~—O. 22, R# 10 — Erroneous mention of legal provi¬ 
sion does not deprive applicant of his right—Execu¬ 
tion proceedings — Decree-holder a bank — Its name 
changed statutorily — Application made under O. 22, 
R. 10 for amendment of name — Held, mention of 
O. 22, R. 10 was wrong but application could not be 
dismissed. See Ibid, O.0, R. 17. AIR 1964 Andh 
Pra 101 (DB). 


0.22, R. 10—Applicability. 

Quaere: Whether O. 22, R. 10 applies to execution 

SwmTaSVaU.' 122! A1 “ 1953 0,1 m 

7?. - 22 10 —Court Receiver is a statutory repre¬ 
sentative ot real owner and can continue all proceed¬ 
ings initiated by latter —Power of receiver to continue 
execution proceeding taken by decree-holder by virtue 
of S. 146, See Ibid, S. 146. A I R 1952 Mad 51 (DB). 

O. 22, R. 10 — Devolution of interest of tenant 

mortgagor on purchasers at rent sale pending exe¬ 
cution proceeding of mortgage decree against tenant 
— Purchasers whether can be joined as parties to 

Even though the decree obtained by the mortgagee 
against he tenant-mortgagor of tenancy holding does 
not bind the purchasers at an auction-sale in Ixecu- 
lon of rent-decree passed against the said tenant, yet 
there is nothing m the procedural law to prevent 

the purchasers at a rent sale being added as par ties 

in the course of a suit on the mortgage of the hold¬ 
ing or in the execution of the decree obtained on that 
mortgage, where such purchases are subsequent to 

the institution of the mortgage suit or of the passing 

by O 6 "o 0 R ga .f, e t Cree - S ”e h a Procedure is allowed 
y O. , R lo, because there is no statutory bar to 

the application of R 10 to execution proceedings if 

n the opinion of the Court, the property in sui or 

the interest of a party to the suit has devolved 0 n 
PJr rs<)ns nought to be added. A I R 1932 Cal 23 AIR 
1940 Pat 615, Rel. on., A I R 1951 Orksla 41,“ltf 
Per Das J. : — But assuming that O vo R in . 
not apply to execution proceeding, then the Court 
has power under S. 151 to allow execution to proceed 
against a person on whom the interest of fhp 1 
ine„I.dd>l..r has devolved i„ an appSto teSiff 

non, .Hacking the decree'iljf! ajS « 

a plea as to the genuineness of or of consideratlvf' 
“?^er the mortgage and so forth. I L R 952) r . 

fprilS, 23) R (DJ 9 )f 2 63 ««>. ™ W#! 

ceedings- “DevoluttorP’- Meamng° executIOn Pro- 

C). 22, R. 10 to execution y procee „g i f1 RP / 1 ! Catl0n . of 
of the Court the property in suit nr 7k th . °P''non 
party the suit has devolved on L™ h lnte l? st of a 
added The word "devolution” has been^sda r° 

sr Mss “ sts. si, '”: gl Vi a ««*« > f'« 

A I R 1952 Orissa 64 (72) (Pt C) (Pr iff fbhh* 2 ' ? : 

9. Laches. 

ed. AIR' 1955°N U cWsstylDB). Ca '“ be re ' ec »* 


« 
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10. No new suit. 

O. 22* R. 10 — Devolution of interest on Govern- 
ment pending suit — Covernment made party pending 
smt — rherc is no fresh suit and giving of notice under 

S o 80m>t necessary. See Ibid, S. 80. AIR 1952 Mad 
783 (DB). 

11* “By leave of the Court. v 

O. 22, R. 10 Scope—Discretion of Court—Delay 
—Power to refuse leave. 

The granting of leave under O. 22, R. 10, Civil 
i. C., is in the discretion of the Court and conse- 
<juently it has power to refuse such leave where an 
application is lacking in bona fides or where it is 

A 1 r 194 4 Nag 137, Dist. 195S Nag L J 
/Notes) 10G. 


O. 22, R. 10—Discretion—Addition of new party. 

• T * ie f 9 0( * e Ieaves entirely to the judicial discre¬ 
tion of the Court concerned to determine whether the 
continuance of the suit by or against the person on 
\\ horn interest has devolved should be by way of 
addition to the party already on the record or in 
substitution for him : Held, that circumstances fully 
justified the order for substitution. A I R 1922 P C 
30-4, Distinguished. AIR 1955 N U C (Cal) 1072 
(DB). 

9* R. 10—Scope—Leave not obtained—Elfect 

on binding character of decision. 

Even if a person on whom the interest of the plain¬ 
tiff or the defendant devolves while the suit is pend¬ 
ing. does not obtain leave of the Court under O. 22, 
K. 10 for the continuation of the suit by or against 
him, he would still be bound by the result of the 
litigation and by the decree made in the suit. AIR 
1915 Cal 103, Rel. on. Madh BLR 1955 (Civil) 489 : 
Madh B L J 1955 (H C R) 1479 : ILR (1955) Madh B 
30G : A I R 1955 Madh B 214 (223) (Pt G) (Pr 19) 
(DB). 

*7—O. 22, R. 10 — Discretion — Exercise of — Prin¬ 
ciples. 

Under 0.22, R. 10 it is no doubt true that the 
Court has got discretion to implead or not to implead 
persons as parties, but that discretion should be exer¬ 
cised judicially and not arbitrarily. 

Thus where the suit has not terminated when the 
application for impleading the applicants as parties 
is filed and the application is made long prior to the 
application to record the compromise is filed, it is the 
duty of the Court to decide whether the prayer of the 
applicants should or should not be granted on the 
merits. It is wrong to hold that the mere existence of 
the compromise in the hands of the party would be 
sufficient to terminate the suit so as to preclude the 
Court from exercising its jurisdiction under O. 22, 
R. 10. (1954) 1 Mad L J 530 : 67 Mad L W 307 : 
1954 Mad W N 114 :1 L R (1955) Mad 519 : A I R 
1954 Mai 592 (593) (Pt B) (Prs 6, 7) (DB). 

-O. 22, R. 10—Effect of order—Duty of Court — 

Application under. 

If the application to implead as a paity is ordered 
on the date on which it is made, the applicants would 
be paities, and they would be entitled in any applica¬ 
tion subsequently made for recording the compro¬ 
mise, to oppose the compromise as intended to defeat 
their rights. Merely because the Court takes time to 
dispose of the application, the paities should not be 
made to suffer on that account. It is open to the 
Court to make an enquiry and pass the necessary 
order. (1951) 2 Mad L I 20, Diss. from. (1954) 1 Mad 
L J 530 : 67 Mad L W 307 : 1954 Mad W N 114 : 
ILR (1955) Mad 519 : A I R 1954 Mad 592 (594) 
(Pt C) (Pr 8) (DB). 

-O. 22, R« 10 4 —Transferee pendente lite—Substitu¬ 
tion of transferee’s name in place of transferor is 


(1908). O. 22. R. 10. Note 10 

matter in Court’s discretion-Order refusing substitu- 
tion No interference by appellate Court AIR 
Orissa 71 (72) (Pt A) (Pr 4). A 1 R 1962 

—--0. 22, R. 10 — Notice — Substitution of person 
without notice to opposite party. See Ibid, O. 22, R. 3. 
Ain iy54 Pat 61. 

R. 10 (1)— Discretion of Court — Origi. 
ifbouncT 3 ° wed to continu e Proceedings—Assignee 

Under O. 22, lb 10 (1) it is discretionary and not 
obligatory for the Court to grant leave to an applicant 
to continue the suit or the appeal as the case may be. 
An assignee is thus not entitled as a matter of right 
to continue the proceedings. The person acquiring 
ne interest of a party to legal proceedings may con* 
inue the same but it does not by itself incapacitate 
the original party from continuing the proceedings 
and the former is both bound bv, and can enjoy the 
benefit of, the steps taken by the latter. Hence the 
assignee would be bound by the compromise effected 
between the assignor and the opposite patty unless 
he were to be permitted by the Court to reopen the 
settlement and show that the compromise was a fraud 
on his right: A I R 1924 Cal 188 and A I II 1954 Mad 
592 and A l R 1930 Pat 420 and A I R 1950 Raj 31 
and AIR 1954 Sau 20, Dist. 1961 Cur L J (Part G) 3 : 

A I R 1961 Punj 326 (327, 328) (Pt A) (Prs 7, 10) 
(DB). 


O. 22, R. 10 (1)—Exercise of discretion under. 

The Courts must, in exercising the discretionary 
power, consider the prima facie equities-among other 
things, 1961 Cur L J (Part G) 3 : AIR 1961 Punj 
326 (329) (Pt B) (Pr 12) (DB). 


-O. 22, R. 10—Assignee during suit—Application 

to be made party. 

There is no doubt that the assignee even if he does 
not become a party is bound by the decision against 
the assignor who is already a party to the suit, but 
the option to become a paCy or to let the assignor 
carry on the litigation rests with the assignee and the 
leave to substitute the assignee in place of the assig¬ 
nor should not be unreasonably refused, specially 
where the assignee is the only person who is really 
interested in conduct of the suit ; AIR 1930 Pat 420, 
Rel. on. AIR 1950 Raj 31 (33) (Pt B) (Pr 7) (DB). 


-O. 22, R- 10—Discretion — Denial of assignment 

—Refusal of leave. 

The applicant who invokes the aid of O. 22, R. 10 
is not as a matter of right entitled to an order in his 
favour regardless of the delay and laches and other 
circumstances, but the Court has been given very 
wide discretion in the matter. The discretion has to 
be exercised judicially, and the application which 
will avoid multiplicity of proceedings and injustice 
should be allowed rather than dismissed. The mere 
fact that the assignment is denied by the opposite 
party is not a sufficient ground alone to enable the 
Court to refuse leave. 0 Sau L R 87 : AIR 1954 Sau 
20 (21) (Pt A) (Pt 2). 


12. Appeal. 


-O. 22, Rr. 10, 3. 4; O. 43, R 1 (1) - D? a . th of 

defendant after prel'minary decree for partition 
Adopted son allowed to continue as defendant 
Order is under R. 10 and not under R. 3 or 4 Ap¬ 
peal lies from the order. See Ibid, O. 22, R. 3. A 

1962 J & K 1. 


-O. 22, R. 10, o. 43, R. 1 (l)-Order undeO.. 2- 

10 is appealable-Order not appealed aga-ns , 

on-.es final. 29 Cut L T 236 : ILR (1963) Cut 226. 


CIVIL PROCEDURE CODE (1908). O. 22. R. 10. Note 13 


13* Limitation. 

ip Death of sole plaintiff pending 
‘suit—Escheat of property in favour of Government — 
Substitution of Government — Limitation for -Art 

181 (3 years) and not Art. 176 (90 days) of Limita¬ 
tion Act applies* 

Where it is found that the plaintiff died heirless 
and that the property has escheated to the Govern- 
ment the Court snould allow the substitution bring¬ 
ing the State Government on record as plaintiff, not 
as a legal representative but as a person upon whom 
the interest of the plaintiff devolved under O. 22 . 
R. 10, C. P Code. This can be done within three 
years under the residuary Art. 18L and not within 

^0 days under Art. 176. AIR 1963 All 357 (35S) 
(Pr 5). 

"—9* 22 > R ., 10 — Limitation—No period of lirnita- 

* or filin S applications under R. 10. 
gj* ILJ » Pat 160 : AIR 1952 Pat 323 (325) (Ft C) 

O* 22, R. 10—Application under—Limitation. 

The right to apply under O. 22 , R. 10 accrues from 
day to day and does not become barred by lapse of 
time. AIR 1951 Punj (Simla) 257 (275) (Pt N) (Pr 82) 

14. Revision. 

—O. 22, R. 10—Application by assignee to be made 
party retused—Application by assignor to same effect 
—No order passed bv Court holding that latter appli- 
r u ?J s governed by order on former application 
It is failure to exercise jurisdiction- Order revised : 

Sr3i a (DB? ferred ' See ibi<! ’ S ’ 115 - A 1 R 1950 

ORDER 22, RULE 11 
SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 11 .) 

1 * Scope. 

(a) Appeal and cross-objection. 

2. Death of appellant. 

3. Death of respondent. 

-4. Appeal bv several defendants on grounds com. 
mon to all. 

1>. Powers of appellate Court. 

: 6 . Abatement of appeal in personal actions. 

7. Limitation, 

J. Scope* 

(a) Appeal and cross-objection. 

1 . Scope. 

77 If Sale of holding by landlord after 

ais application for eviction of tenant was dismissed — 
landlord binding himself to take steps to evict ten¬ 
ant and give vacant possession to vendee—Landlord 
-an continue proceedings and file appeal under R. 10 
with R li of O. 22 , C. P. Code. See Tenancy 

/Tn^r, A A nd l J a Tenancy Act (18 of 1950), S. 13. 
(1964) 1 Andh W R 213. 

, 9* 22, R. 11 — Requirements—Compromise record- 
l ^^g r ^*v e< f party appealing but dying during ap- 
peaJ—Legal representative substituted—Appeal suc¬ 
ceeding—It is not necessary to apply to bring legal 
representatives on record in suit. See Ibid, S. 107. I960 
Nag L J (Notes) 26. 

-O. 22, Hr* Il l, 4, 9 and O. 41, R. 13 — Appeal 
nea against dead person knowingly—There is no 
appeal in the eye of law — O. 22 does not apply — 
comedy open to appellant is to file application for 
presentation of appeal afresh against tho legal repre- 

#fS?o l , i '2 s . with ? xten8< ™ time — Limitation Act 
U008). S. 5. See Ibid, O. 83. R. 1. ,\IH 1965 Cal 459. 

[Vol. . 3 .] Fn.D. 14. 
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11—Applicability Pro forma defen- 

Dismissal of appeal against pro forma defendant 
against whom no relief was sought cannot jeopardise 
maintainability of appeal against remaining respon- 

(Pt°A) (p L o) l93o) 2 Cal 230iAIR 1954 Cal 140 


° J 1 —Abatement of appeal-Test to deter¬ 

mine. See Ibid, O. 22, R. 4. AIR 1956 Hyd 60. 

n -°-22. R- 11. S. 73,0. 22 , Rr. 4, 9 and O. 41, 
f," 5-Appeal dismissed against one of respondents as 
haymg abated—Stay order obtained pending appeal, 
is automatically vacated in respect of him—?lis legal 

7 entitled to receive money unler 

rateable distribujion order that was stayed. See Ibid, 
s. 73. AIR 19 do NUC (Flyd) 1191 (DB). 


O. 22, R. 11-Order docs not apply to revision. 
The whole theory of abatement is inapplicable to 

?R£.™ l, S n J ln revision. ILR (1951) Hvd 429 • MR 
19ol Hyd 55 (56) (Pt B) (P, 6 ) (DB). ’ ' 

——O. 22, Rr. 11, 3 Abatement of appeal — Monev 
suit by plaintiff dismissed — Appeal by lecal repre- 
seiitatives of plaintiff after his death—‘A’ stating that 
he is not legal representative and has no interest in 

bpbp 6 ^ i? f ^!^ eaSed Appellants also bona fide 
believing that A was not legal representative of de¬ 
ceased and so omitting to bring A's name on record — 
V not-necessary to implead A as appellant— Appeal 

J&k n ]7 abat6 ' SeC Ibk1 ’ 22, R ' 3 ' AIR 1965 

~ O. 22, R. 11—R. 11 read with R. 10 shows that 
the vvord ‘suit in R. 10 .should be read as ‘suit or 

appeal Appellate Court has jurisdiction to implead 

0 S 'l? ne R m' K ‘ A n , g r S i U o-o a \ f pa ,L ty o \° ap P ejL See fin’d, 
——O. 22 . R. 11 — Claim suit against karta of joint 

Hindu family firm—Suit dismissed—Appeal—Death 

ol karta during pendency of appeal—Legal represen- 
Litives not substituted — Appeal will : a bate. See Ibid, 
O. 21, R. 63. AIR 1962 Madli Pra 305 (DB). 

~ 0.22, Rr. 11 and 10 —Road Transport Cornori- 

tion Act (19o0), Ss. 3, 47-A, 34—Bombay State Road 
Transport Corporation Order (1956), Cl. 8 — Suit 
against Bombay State Road Transport Corpo¬ 
ration for damages for injury caused to plaintiff 
(passenger) due to accident to bus driven bv 
driver of Corporation - Suit decreed — Appeal bv 

Corporation— During pendency of appeal, States of 

Bombay and Mysore reorganised — Area where bus 
was running falling in State of Mysore—By Cl 8 of 
Bombay State Road Transport Order read with S. 34 
o the Road Transport Corporation Act, management 
of Corporation transferred to Mysore Covermrent 
Road 1 ransport Department - Mysore State Road 
transport Corporation being successor of Mysore 
Covernment Road I ransport Department should be 
substituted in appeal in place of Bombay State Road 
I ransport Corporation. AIR 1963 Mys 161 Mflo 
164) (Pt A) (Prs 14, 15). 1 U ° 3 ‘ 

O. 22, R. 11—Order refusing to bring on record a 
person claiming to be legal representativeof adeceased 
appellant Order is not appealable as it cannot be 
deemed to be order of abatement. See Ibid ™ 

R. 5. AIR 1954 Nag 254. ’ U ‘ 22> 

O. 22, R. 11 - Death of one of joint promisors 
pending appeal - Abatement of appeal against one 
docs not cause the abatement of appeal isiuhni! 
Contract Act, Ss. 43 and 44. Sce Tbk O oo 7 
AIR 1951 Nag 44S- ’ ' 22 ‘ R - 4 - 

(77lo«noMnc!ude !l V 

Oris^i!' 860 IbU1, °* 22 ' R - 4 mOn). AIR 1964 
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O. 22, R. 11 Appeals against order in execution 
—O. 22, R. 12 does not apply —. Rule 11 applies. See 
Ibid, O. 22, R. 12. AIR 1960 Orissa 14. 


p* 22, R. 11 Abatement of appeal—Hindu intes- 
tatc leaving a son and a daughter as hsirs*—Daughter 
gets an interest in the dwelling house left for her 
by father though her right to.partition is postponed— 
Non-impleading the daughter as an heir therefore in 
an appeal respecting the house would abate the same: 
See Hindu .Succession Act (SO of 1956), S. 23. AIR 
1964 Pat 206 (DB). 


• 22, R. 11 —Appeal from preliminary or final 

decree Death of one of appellants or respondents 
during pendency of appeal — R. 3 or R. 4 and not 
R. 10 applies-AIR 1956 Patna 376, Overruled. See 
Ibid, O. 22, R. 3. AIR 1962 Pat 2S5 (FB). 

0.22, R. 11 Death of unnecessary party to 
appeal-Legal representatives not brought on record 
within time—Appeal does not abate. See Ibid, O. 22, 
R. 1. AIR 1955 N U C (Pat) 4574 (DB). 

O. 22, R. 11—Scope — Death of some of plaintiff 
before decree — Legal representatives of deceased 
plaintiffs not impleaded in trial Court—Parties in 
first appeal also parlies in second appeal — Second 
appeal is properly constituted. See Ibid, O. 22, R. 3 
AIR 1955 Pepsu 62 (DB). 


“ O* 22, Rr. 11, 4, S. 151 — Ex parte order grant- 
ing substitution Application for bringing on 
record legal representatives of deceased respondent— 
Application time barred — Opposite party not given 
formal notice—Ex parte order passed granting appli¬ 
cation Party to whose prejudice it was passed ex 
parte is entitled to object to it. See Ibid. S. 151. AIR 
1965 Punj 367. 


— O. 22, Rr. 11, 4, 3; S. 2 (11), — Suit by son 
challenging alienation by father, under Punjab 
customary law — Death of plaintiff during pendency 
of defendant’s second appeal in High Court without 
leaving any heir — Mother in possession of property 
joined as intermeddler by defendant appellant — 
Mother held, had no locus standi to prefer Letters 
Patent appeal against decree allowing second appeal 
See Ibid, S. 2 (11). AIR 1962 Punj 457. 

6. 22, R. 11 Tenancy Laws-“Punjab Tenancy 
Act(18S7), S. 80—Appeal in suit for possession by tenant 

— Qeath of one landlord — Abatement—See Tenancy 
Laws—Punjab Tenancy Act (16 of J887), S. 87. AIR 

1952 Punj 306. 

-O. 22, R. 11 — Legal representative — Who is — 

Mere right to possession of assets of deceased suffi¬ 
cient—Actual possession not necessary — Manager of 
joint family not representing deceased brother’s mar¬ 
ried daughters — Failure to bring married daughters 
on record within time—Breach of O. 22, R. 3- 0. 41, 

R. 4 not applicable—Appeal abating in its entirety— 
Benefit of 3. 5, Limitation Act not available Sec Ibid 

S. 2 (11). 1961 Raj L W 132. 

-O. 22, R. 11—Procedure—Death of plaintiff after 

hearing — Appeal by defendant—Bringing on record 
legal representative of plaintiff in appeal—Appellant 
should apply for substitution. AIR 1955 N U C (Rai) 
4034. " 

1 (a). Appeal and cross-objection. 

-O. 22, R. 11 — Cross-objection — Death of res¬ 
pondent — Substitution of heirs in cross-objection 
within time enures for benefit of appeal — Appeal 
does not abate. See Ibid, (). 22, R. 4. 1964 All I I 
1092. 

-O. 22, R. 11—Abatement of appeal—Cross-objec¬ 
tions do not survive. See Ibid, O. 41. R. 22 (2) 1961 
MPLJ (Notes) 220 : 1961 Jab L J 1218. 

-—O. 22, R. 11 —Scope— Abatement of appeal 
instituted in representative capacity. See Ibid, 0.1, 
R. 8. AIR 1954 Nag 211. 


: i application by deceased 

respondent s legal representative - Respondent filing 
cross objection dying-His L. R. applying for substL 
tution for cross-objection — Application saves abitew 

(Not es/s^ P6a See Ib)d ’ °' 22 ’ R ' 4 ' 1951 Nag L J 

2. Death of appellant. 


O. 22, R. 11 and R. 3—Decree in pre-emption 
suit—Appeal from — One of appellants dying pend¬ 
ing appeal-His legal representatives not brought on 
record — Decree being joint one, whole appeal 


There can be no partial pre-emption because pro- 
emption is the substitution or the pre.emptor in place 
O' the vendee In an appeal from a pre-emption de¬ 
cree preferred by the vendees, the appellants were 
nve in number. Thev fell into two groups constituted 
respectively by the first and second appellants who 
were brothers and by appellants 3, 4 and 5. While 
the appeal was pending in the Supreme Court the* 
nrst appellant died. No application, was, however, 
made to bring on record the legal respresentatives of 
the deceased first appellant. The sale in this case 
was not a sale of any separated item of property in 
favour of the deceased appellant hut of one entire .set* 

of properties to be enjoyed by two sets of vendees in 
equal shares. 

Held that as the decree was joint one and a part 
of the decree had become final by reason of abate¬ 
ment ihe entire appeal must be held to be abated. 
C. A. No. 344 of 1950, dated 10th April, 1902 (SC> 
Rel. on. Ram Sarup v. Munshi, 65 Pun LR 531; 

J^63) 3 S C R 858 : 1963 S C D 728 : AIR 1963 S C 
5o3 (556) (Pt A) (Pr 4). 


® O. 22, R. 11 Suit for accounting against defen¬ 
dants who were members of joint Hindu family — 
Suit decreed—During pendency of appeal by defen¬ 
dants two appellants dying—Their legal repraventa^ 
tives not brought on record—Appeal does not abate 
and can be proceeded with by the remaining appel¬ 
lants who represent the interest of the joint family. 
See Ibid O. 22, R. 3. AIR 1952 All 698 (FB). 

O. 22, R. 11—One of several appellants dying— 
Abatement — Suit under S. 49, U. P. Tecancy Act — 
Landholder dying — Legal representatives not iu> 
pleaded within time—(Tenancy Laws—U. P. Tenancy 
Act (17 of 1939), S. 49). See Ibid, O. 22, R. 3. 195& 
R D (BR) 94. 

—-O. 22, R. 11—Scope—Death of one of two appel¬ 
lants having identical interests—L. R. not substituted 
—Appeal if abates. See Ibid, O. 22, R. 3. 1951 All 
W R (Rev) 57. 

-O. 22, R. 11 — Death of appellant — Son already 

on record — Failure to substitute heirs — Appeal if 
abates in its entirety. See Ibid, O. 22, R. 3. ILR (1956? 

8 Assam 133. 

• • 

-O. 22, Rr. 11 and 3—Scope and effect—Appeal by 

several persons—Death of one —Legal representatives 
not brought on record — Surviving appellants—Right 
to continue appeal — Abatement of whole appeal— If 
effected. See Ibid, O. 41, R. 4. AIR 1952 Bhopal 20. 

-O. 22, R. 11 —Decree for possession against 

several defendants—Appeal by defendants—Death of 
one pending appeal—Non-substitution of his heirs— 
Effect. See Ibid, O. 22, R. 3. ILR (1959) 2 Cal; 206. 

-O. 22, R. 11 — Suit for ejectment by three per¬ 
sons claiming to he co-owners of the house property 
—Suit dismissed in so far as it related to the portiop 
occupied by suh-tenant—Appeal bv plaintiffs Death 
of one of appellants during pendency of appeal 
Legal representatives of the deceased appellant not 
brought on record within prescril>ed period — No 
material on record on basis of which shares of sur>n- 
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ving appellants in the house in question could be 
ascertained. See Ibid, O. 22, R. 4. 1963 Jab L J 100. 

-O. 22, R. 11 — Joint and several decree for pos¬ 
session aod specific sum of money as arrears of rent— 
Appeal — Death of one of appellants — Legal repre¬ 
sentatives not brought on record—Appeal in respect 
of arrears, abates to the extent of share of deceased as 
the interest of the deceased appellant could be sepa¬ 
rated from that of the surviving appellants but in 
respect of the claim for possession of the house it 
abates wholly. See Ibid, O. 22, R. 3. 1962 Jab L J 
230. 


for being impleaded — Appeal abates — Their being 
impleaded in cross-objections does not save appeal — 
See Ibid, O. 22, R. 3. AIR 1959 Punj 558. 

O. 22, R. 11—Appeal from preliminary decree in 
partition suit — Death of one of appellants — Legal 
representatives not brought on record within time — 
Right of deceased and remaining appellants — Toint 
and indivisible — Right to sue does not survive in 
remaining appellants alone — Appeal automatically 
abates qua the deceased appellant—No order of abate- 
rrnmt !s necessary'. See Ibid, O. 22, R. 3. AIR 1961 

ll®J l 


—O. 22, R. 11 — Applicability — Partners of firm 
suing in individual names — Death of one of the 
plaintiffs during pendency of appeal filed by them — 
Names of L. Rs. of deceased not brought on record 
within time — Appeal abates as a whole. See Ibid, 
O. 22, R. 2. 1961 MPLJ (Notes) 220. 

-O. 22, Rr. 11, 3. O. 41, Rr. 4, 33 — Suit by joint 

promisees governed by S. 45, Contract Act—Death of 
one of joint promisees appellants pending appeal — 
Legal representatives not brought on record — Effect 
of—Abatement of appeal as a whole cannot be saved bv 
O. 41, R 4 or R 33. See Ibid, O. 22, R. 3. AIR 1957 
Madh Pra 89. 

—O. 22, Rr. 11, 2 — Appellants representing joint 
Hindu family Death of one of them — Legal repre¬ 
sentative not brought on record — Appeal does not 
abate. See Ibid, O. 22, R. 2. ILR 1960 Mys 1092. 

-O. 22, R. 11 — Scope and effect —Appeal abating 

on failure to bring legal representatives of deceased 
appellant on record—O. 41, R. 4—Applicability. See 
Ibid, O. 22, R. 4. AIR 1953 Nag 12. 

j O. 22, Rr. 11, 3, O. 41, R. 4 and S. 47 —Plaintiffs 
jointly suing for possession—Shares of plaintiffs speci¬ 
fied — Suit dismissed — Dismissal upheld in appeal— 
Second appeal by plaintiffs—One of appellants dying 
during pendency—Legal representatives not implead¬ 
ed—Abatement—No application to set aside—Effect— 
Appeal held abated as whole. See Ibid, O. 22, R. 3. 
AIR 1959 Orissa 41. 

O. 22, R. 11 — Suit by joint owners for ejecting 
trespasser — Death of one of plaintiffs appellants 
during second appeal—Right to sue survives to other 
appellants — There is no abatement in toto. See Ibid, 
O. 22, R. 3. AIR 1964 Pat 31 (DB). 

-O. 22, Rr. 11, 3, 10, O. 1, R. 10, S. 107 (2) - 

Appeal from preliminary decree in partition suit — 
Death of one of appellants pending appeal — Legal 
representative not brought on record within time — 
Appeal abates against heirs of deceased—O. 22, R. 10 
does not apply—Legal representatives cannot be made 
parties. See Ibid, 0.22, R. 3. AIR 1961 Pat 178. 


O. 22, Rr. 11, 4—Applicability—Appeal by several 
defendants—Death of one appellant—Effect. 

One of the tests as to whether an appeal as a whole 
has abated on failure to substitute tne legal repre¬ 
sentatives of a deceased appellant is, to see whether if 
the appeal succeeds there will be in existence conflic¬ 
ting decrees. If such be the position, then the appeal 
as a whole abates and not partially. Different con¬ 
siderations arise between the abatement of a suit and 
the abatement of an appeal because in a suit if there 
is an abatement it is before the passing of a decree 
and the question of conflicting decrees coming into 
existence does not arise. ILR 32 Pat 1138 : AIR 1955 
Pat 237 (238) (Pt A) (Pr 7) (DB). 

-O. 22, R. 11—Scope—Death of appellant—Abate¬ 
ment of whole appeal — Test to determine—See Ibid, 
O. 22, R. 3. AIR 1955 Pat 155 (DB). 

-O. 22, Rr. 11 and 3 — Death of sole appellant 

pending appeal—Legal representatives not applying 


—0. 22, R. II—Partition suit—Share of defendant* 
joint and indivisible—Preliminary decree—Appeal bv 
defendants—Death of one of appellants—Legal renr/ 
sentative not brought on record — Appeal abates noi* 

n )Ut i 3S a whole ,—Powers under 

C). 4ay R. o3 could not be exercised — Setting asido 

abatement — Sufficient cuuse. See Ibid O 90 p o 

AIR 1961 Raj 72. 

3. Death of respondent. 


r , r ’ iU1 i^vsession ana mesne 

profits Appeal from preliminary decree—Death of 

one of responderus—Lega! representative substituted 
in final decree proceedings but not in appeal-Princi- 
pie of substitution at one stage of suit enuring in 
subsequent stages doei not apply - Appeal held 
abated—Supreme Court Rules (1950), R 14 a — 
Ibid, O. 22, R. 3. AIR 1965 S C 1794. ' S 

22 • Rr - 11.and 4 and O. 1, R. 9-Joint and 
indivisible decree in favour of two plaintiffs - De 

tendant preferring appeal-One plaintiff dying—His 
heirs and legal representatives not impleaded in time 
Suit against them abates and appeal against other 
plainti.f-respondent becomes incompetent—See Ibid 
O. 22, R. 4. AIR 1905 S C 1531. 

i 2 p 11 ~ Abafe ment of suit or appeal — 
Impleaded legal representatives sufficiently represen¬ 
ting the estate of the deceased-Decision, if btodfaJ 
on those not brought on record—Omission to impleal 
cer ain representatives of respondent - Du tv of a n- 
Pe act. See Ibid, O. 22, R. 4. AIR 1965 S C 1049 P 

^ 22, ?• 11. Suit !>y reversioner for recovpru 

of property after death of widow — Several -fu ¬ 
made defendants - Suit dismissed in appeal H.^h 
Court-High Court permitting appeal [VSupreme 
-Death of one of alienee respondent-Legal Bern, 
sentatives not brought on record—Delav inLfrU? 
tion—Application dismissed bv High Court and 

by Supreme Court - Held, interestsof alieneesbe,^ 

separate and independent, whole of the an^Ll ^ 
not abate. See Ibid, O. 22, R. 4. A I R 1% S C 

- ^. 22, Rr. II and 4 and O. 1, R. 9-Abatemen. 

of appeal as against one respondent—Effect— AcnmUrf 1 
tion of land jointly owned by two brothers—A wo^h 
of compensation jointly in favour of both-Aprall hv 

R 4 MR 1962 scl^ ° ther - See Ibid ' 

^t?;sS; i dents 1 bTp d pea|L7 1 ?^V f °" e ° f defen * 

must be impleaded exPept in e^ceot'S 6 "^^’^ 

stances - Failure to impPeadVmeT/ he -Ap^i 
abates. See Ibid, O. 22, R. 3. AIR 1963 All 391. PP ’ 

“ rP\ 22 t o‘,l l T?" it l° r possession on basis of inins 
and indivisible right - Dismissal in aDDeal—An™ f 

by one of plaintiffs — Other plaintiflMmol 5 ea 

respondent supporting it - Abatement cffipS ^ 
far as supporting respondent — Effect — pfiitrip 0 
appeal cannot be heard See Ibid O 22 ,f , tlff 8 
1933 All 306. ’ IZ ’ R - 4 - 
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O. 22, R. 11 Success of appeal not affecting 
adversely interest of deceased respondents’ heirs— 
Appea does not abate in whole. See Ibid, O. 22, 
it. 4. 1932 R D (BR) 225. 

O. 22, R. 1 ] Scope of — Suit for ejectment of 
cletem.ants and possession of land—Flaintiff-appellant 
not bringing on record legal representatives of two 
deceased defendants-respondents in second appeal 

— hole appeal if abates. See Ibid, O. 22, R. 4 . 
1960 Andh L T 27S. 

.0.22, R. 11 — Joint decree in favour of several 
plaintiffs — Deatli of one pending appeal — Legal 
representatives not brought on record — Effect — 
Whole appeal—If abates. See Ibid, O. 22, R. 4. 1939 
N L J (Notes) -- 


o 

O < 


* 22,R. 11—Abatement of appeal against one 

of respondents—Subsequent reference to Full Bench 
legarding validity of order allowing a lawyer to 
appear in the case-Competency. See Ibid, O. 22, R 4. 
AIR 1951 Hyd 140 (FB). 

-;0. 22, R. 11 — Partition suit between Muham¬ 
madan co-sharers —Property in dispute in the hands 
of alienees — Preliminary decree passed in appeal in 
ignorance of death of one of co-sharers (who was 
pro forma respondent) - Decree not nullity—Validity 
cannot be assailed collaterally in proceedings, for 
final decree. See Ibid, O. 22, R. 4. AIR 1963 Madh 
Pra 282 (DB). 

O. 22, R. 11—Claim suit—Plaintiff and defendant 
of the original suit imnlended as defendants—Suit 
dismissed —Appeal—Deatn of defendant-respondent 
during pendency of appeal — Right of claimant to 
pursue appeal against plaintiff respondent survives— 
—Appeal will not abate. See Ibid, O. 21, R. 63. AIR 
1962 Madh Pra 305 (DB). 

-O. 22, R. 11 —Death of one of respondents pend¬ 
ing first appeal by plaintiff — Abatement of whole 
appeal — Court dismissing appeal on merits in igno¬ 
rance of death—Second appeal by plaintiff — Proper 
Court to set aside abatement is first appellate Court 
and not High Court—Proper order to be passed. See 
Ibid, O. 22, R. 9. I960 Jab L J 415. 

—O. 22, R. 11 — Award of compensation under 
S. 19, Defence of India Act — Share of each party 
specified—Appeal—Death of one respondent—Abate¬ 
ment. See Ibid, O. 22, R. 4. AIR 1957 Nag 8 (DB). 

-O. 22, R. 11 — Suit for injunction — Plaintiff 

claiming right of way alleging obstruction by de¬ 
fendant M and sons — Suit dismissed — M dying 


AIR 19&2Pat392? 35 3 wh ° le - ^ Ibid ’ °* 22 > R - 4< 

—~0. 22, R. 11—Abatement of appeal — Failure to 
sub.st.tute name of heir on death of one of respon 
dents First appeal however allowed — Procedure in 
Second Appeal. See Ibid, O. 22, II. 4. ILR 40 Pat 61. 

~T O* 22> Rr. 1] and 2 — When right to sue sur¬ 
vives-Joint tort-feasors-Tbeir liability is joint and 

S u v . — . ath , <" °ne would not cause the appeal to 

a S a,nst other respondents. See Ibid, O. 22, R. 1 
19 o6 B L J B 445. 


„ 0-22.,R-ll — Applicability — Suit for partition 
against individual members of joint Hindu family— 

Death of respondent pending appeal-His widow not 

19w S?397(DB)f m “ t - ^ Ibid ’ °- 22 ' R - 4 ' AIR 

0« 22, Rr. 11 and 4 Death of one of two res¬ 
pondents—-Abatement Decree passed in ignorance of 
death — Second appeal — Application to set aside 
abatement — Proper procedure. See Ibid O 22. R 4 

AIR 1952 Pat 267 (DB). " 

O. 22, Rr. 11, 4 Abatement of appeal against 
one of several respondents — Effect of, on appeal 
against other respondents — Test to determine when 
Court can dispose of appeal against existing parties, 
laid down. See Ibid, O. 22, R. 4. AIR 1965 Punj 307. 

—O. 22, R. 11 — Death of one of respondents — 
Legal representative not brought on record — Appeal 
survives if appeal couid be filed against surviving 
respondents. See Ibid, O. 22, R. 4. 1964 Cur L J 273." 

O. 22, R. 11 — Death of one of respondents— 


Abatement-Total or partial-Tests. See Ibid 6 22, 
R. 4. AIR 1951 Simla 257. 

O. 22, R. 11 — Joint decree in favour of several 

1 . « _ . ~ _ _ 


defendants - Appeal - Death of one of defendants- 
respondents — His legal representative not brought on 
record in time — Held, that appeal abated against all 
the defendants. 02 Tnd Cas 714, Rel. on ; AIR 1962 
S C 89 and A I R 1932 Pat 261, Foil. See Ibid. O. 22, 
R. 4. AIR 1965 Raj 132. 

~—O. 22, R. 11 — Scope — Death of one of respon¬ 
dent’s pending appeal—Some of legal representatives 
brought on record within time— Application to im¬ 
plead remaining legal representatives after limitation 
—Abatement of appeal. See Ibid, O. 22, R. 4. A I R 
1954 Raj 287 (DB). 

4. Appeal by several defendants on 
grounds common to all. 


l •- I r,, . ..r,-. V . .- - i J b giuunua Luiuiiiuii iu an. 

during appeal — Plaintiff not bringing widow on 

record—Court dismissing appeal — Injunction is dis- •-O. 22, Rr. 11 and 3 and O 41, R* 4—Appeals 

cretionary relief-Court rightly declined to grant it. defendants on common grounds — Appeal by one 
See Ibid, O. 22, R. 4. 1952 Nag L J (Notes) US. of them abating — Effect on other appeals. See Ibid, 

O. 22, R. 3. AIR 1953 All 565 (FB). 

-O. 22, R. 11—Applicability—Defendants B and C 
iving title from defendant A—Decree against all — 


O. 22, Rr. 11 and 4 (3) — Joint Hindu family — 
Legal representatives—Partition suit against brothers 
dhmissed—Appeal—Deatli of one of defendants 
respondents leaving widow — Omission to implead 
widow — Whole appeal abates — Hindu Women’s 
Rights to Property Act, S. 3 (2). See Ibid, • O. 22, R. 4. 
AIR 1951 Nag 434. 


deriving v t i i V/ i i w t*i v« vivuviuuk i x lv v> w i vv ^ m » > i vv v* * • 

Appeal by A making B and C respondents — R and C 
dying during appeal—Appeal doe-: not abate if plain¬ 
tiff’s claim was contested on ground common to 3 1! — 
O 41, R. 4, Applies. See Ibid, O. 41, R. 4. AIR 1950 

All 1. 


-O. 22, R. 11 — Partition suit against father and 

sons — Death of respondent father pending appeal — 
Widow not brought on record—Effect—Appeal abates 
as whole — (Hindu Women’s Rights to Property Act 
(1937). S. 3 (2)). See Ibid, O. 22, R. 4, ILR (1958) 
Cirt 82. 

-0.22, Rr. 11,4—Ideath of one of respondents 

pending appeal—One of legal representatives already 
on record — Applications by appellants as well as 
other legal representativ es for substitution beyond 
limitation—Applications held couid not be allowed— 
Suit held abated as a whole—Tests to determine whe- 


-O. 22, R. 11—Suit for declaration against two 

defendants — Declaration granted by lower Courts 
that transfers in favour of defendants shall not bind 
plaintiffs on transferor's death — Second appeal by 
defendants—Death of one defendant—Application to 
substitute his legal representatives dismissed as being 
out of time — Appeal held abated in its entirety and 
other defendant could not continue it by resorting to 
O. 41, U. 4. See Ibid, O. 22, R. 3. A I R 1953 Nag 12 

(DB). 

-O. 22. R. II—Scope—One appellant dying pend- 

ing appeal — Legal representatives not substituted in 
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time — Whole appeal — If abates — Applicability of 
O. 41. R. 4. See Ibid, O. 22, R. 3. A I R 1959 Orissa 
148 (DB). 

•-O. 22, Rr. 11,2,3,9; O. 41, Rr. 4 and 33- 

Appeal by two or more appellants—Decree appealed 
from proceeding on ground common to all of 
them—Death of one of the appellants pending appeal 
—J^egal representatives of deceased not brought on 
record — Maintainability of appeal not affected—Ap¬ 
pellate Court can proceed with appeal and reverse 
decree. A I R 1919 Cal 410 and A I R 1928 Cal 1S4, 
Overruled. See Ibid, O. 41, R. 4. AIR 1963 Cal 289 
(FB). 

• 5. Powers of appellate Court. 

-O. 22, I\. 11—Appellate Court — Powers of — In 

appeal appellate Court cannot order that heirs of 
deceased plaintiff or defendants be added. See Ibid, 
O. 22. R. 3, AIR 1963 Guj 243. 

-O. 22, R. 11—Abatement of appeal—Suit against 

joint trespassers — Death of one of the trespassers 
during pendency of appeal — Omission to substitute 
legal representative — Appeal abates;in its entirety— 
Power of appellate Court to proceed with appeal. See 
Ibid, O. 22, R. 2. AIR 1963 Orissa 118. 

-O. 22, Rr. 11, 10, 3, 4 — Applicability — Suit for 

partition — One of the plaintiffs dying after preli¬ 
minary decree — Legal representative not substituted 
in final decree — Appeal from final decree — Trial 
Court and not appellate Court can make the substitu¬ 
tion — final decree in name of deceased plaintiff not 
valid. See Ibid, O. 22, R. 10. AIR 1962 Pat 178. 

-O. 22, Rr. 11, 4—Appellate Court and abatement. 

Where during the pendency of first appeal, one of 
the respondents dies and the case cannot proceed by 
reason of the death of one of the parties, the whole 
appeal abates and a decree passed in respect of the 
dead person without impleading his legal representa¬ 
tives is a nullity. 

Where the application for setting aside abatement 
and substituting the heirs of the dead respondent is 
made in second appeal, such application must be 
dealt with by the Court in which abatement occurred. 
The proper procedure to follow for the second ap¬ 
pellate Court is to set aside the decree of the Court 
of appeal below on the ground that it was parsed in 
respect of a dead person and to lemand the appeal to 
the Court of appeal below in order to deal with the 
application for setting aside abatement and substitut¬ 
ing the heirs of the dead respondent. A ! R 1952 Pat 
267, Foil. 1955 B L J R 375: 34 Pat 477: A I R 1956 
Pat 373 (375, 376) (Prs 5, 6) (DB). 


6. Abatement of appeal in personal actions. 


-44.22, R. II—Abatement of appeal in personal 

actions — Suit for declaration that plaintiff was 
wrongfully dismissed from service and for arrears 
of psy—Dismissal—Death of plaintiff pending his 
appeal — Right of legal representatives to claim 
arrears — (Government of India Act (1935), S. 240 (2) 
(b))—Rules under—(U. P. Fundamental Rules,R. 53), 

The plaintiff who was dismissed from Government 


service on 23rd August, 1941 brought a suit for decla¬ 
ration that the order of dismissal was wrongful and 
ultra vires and that he still continued to be in service, 
with a claim for arrears of pay. The suit was dis¬ 
missed by the trial Court. During the pendency of 
appeal the plaintiff died and his widow and sons 
were substituted in his place as his legal represents- 

i!__ 


tives. 


The appellate Court came to the conclusion that 
the dismissal was wrongful and ultra vires. The 
question v\as whether the appellate Court could give 
any relief to the legal representatives of the plaintiff. 


Held, that although the legal representatives could 
not have been entitled to seek a declaration after the 
plaintiff’s death, they were entitl-d to the finding that 
the dismissal of the plaintiff was wrongful and 
further that they were entitled as a result of such a 
finding to the consequences that How from such a 
finding. 

Since the plaintiff was under a valid order of sus¬ 
pension from 3rd May, 1940, an t would have been 
entitled to all such emoluments as would be admissi¬ 
ble to him under R. 53 of the Fundamental Rules 
framed by U. P. Government under S. 241 (2) (b), 
Government of Tudia Act, his legal representatives 
would also be entitled to those allowances which 
accrued due to the plaintiff till the date of his death. 
AIR 1956 All 111 (117) (Pt D) (Prs 10. 11, 12) (DB). 


O. 22, R. 11—‘Right to sue’—Meaning of — Right 
to sue in personal action — Suit for damages for loss 
caused by wrongful act of trespass — Dismissed by 
first appellate Court — Death of plaintiff appellant 
in second appeal—Appeal abates. See Ibid, 0.22, R. 1. 
A 1 R 1960 Madh Pra 200. 

-O. 22, R. 11— Suit for damages for defamation — 

Suit decreed in trial Court but dismissed by first 
appellate C ourt—Death of sole respondent pending 
plaintiff’s second appeal —Right to sue does not 
survive and appeal abates — Appeal partakes of the 
character ol suit and the right to sue does not survive 
the death of either party in erses of personal actions. 
See Ibid, O. 22, R. 4. AIR 1952 Nag 40S. 

-O. 22, Rr. 1 1 and I and O. I, Rr. 3 and 9—Right 

to sue in personal actions —If survives the death of 
plaintiff — Actio personalis moritur curn persona — 
Maxim how far applied to India — Suit for compen¬ 
sation for personal injuries suffered by plaintiff and 
damage to his car due to collision with defendant’s 
truck—Decree for reduced claim —Insurance company 
with whom truck t was insured made defendant but 
exempted from liability—Appeal by plaintiff claiming 
full amount against all defendants—Death of plaintiff 
appellant pending appeal —• Heirs of plaintiff sub¬ 
stituted in his place how far entitled to relief—Non¬ 
joinder of one of insured persons —Effect. See Ibid, 
O. 22, R. 1. AIR 1964 Pat 548. 

-O. 22, R. 11 —Plaintiff suing to establish his 

personal right to office entitling him to possession of 
property — Death of plaintiff either during pendency 
of suit or during pendency of appeal—Suit or appeal 
will abate — Substituted party can ,only prosecute 
cause of action as originallv framed in suit. See ibid, 
O 22, R. 1. AIR 1950 Pat 184. 

7"0. 22, R. 11— Suit for malicious prosecution dis¬ 
missed— Appeal — Death of defendant respondent— 
Appeal abates as the cause of action abates with the 
death of the wrong doer. AIR 1923 Bom 403; A I R 
1920 Pat 841 and AIR 1921 Mad 1, Bel. on. Succes¬ 
sion Act (1925) S. 306. See Ibid, O. 22, R. 1. 1949 
T-C L R 11. 

7. Limitation. 

-O. 22, R. 11—Limitation — Some legal represen¬ 
tatives minors—If saves or extends time for applica¬ 
tion to bring on record legal representatives. See Ibid, 
O. 22, R. 3. AIR 1952 Bhopal 20. 

-O. 22, Rr. II, 4, 9—Joint Hindu family— Decree 

obtained by Karla alone-Appeal — Death'of respon¬ 
dent karta — Abatement of appeal — Ignorance of 
death attributable to want of care—Abatement cannot 
be set aside — Limitation Act (1908), S. 5, Sch. I, 
Art. 171. See Ibid, O. 22, R. 4. AIR 1962 Punj 493. 

O. 22, R. 11 Respondent dying pending appeal 
— Legal representative dying before being made party 
to appeal —Application to bring collateral of respon¬ 
dent on record —AppIica l ion is not under (). 22, R. 4 
but under S. 146 — Article of Limitation Act appli- 
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nnnmEw*' !*l and , not Art. 177 - (Limitation Act 

ffi'iH nan, 181 ’"/ 11 ', 1951 Cal 518 '" ld 

(1959) 9 Baffif’ 0n> See Ibid ’ °' 22 ’ 11 4 * IL « 

ORDER 22, RULE 12 

SYNOPSIS 

(Civil P. C. (1908), O. 22, R. 12.) 

!• Execution proceedings. 

2. Appeals in execution. 

1. Execution proceedings. 

O. 22, R. 12—Death of decree-holder pending 
execution-Legal representatives brought on record 
—tresh application for execution held not ncces- 

sary. 

If an execution be already pending at the instance 

ot a decree holder, his 1 e^al representatives after his 
death, need not make a fresh application for execu¬ 
tion and it is sufficient that they apply for continua- 

o?7 A IT T Pl° 0 cee(iin ? s i” f he pending execution. 

A J ?' S: 19 ~ 7 Al1 WR(IIC) 548: AIR 1957 
All G47 (Ft A) (Pr 2) (DB). 

O. 22, R. 12 and O. 21, R. 9G — Inapplicable to 
execution proceedings-Auction sale — Application 
V r . dc,I very of possession of property sold - Death 

judgment-debtor — His legal representative — 

Bringing him on record — O. 22 does not apply — 

1 urpose and necessity of bringing legal reprosenta- 
7\ e on record— Limitation — Limitation Act (1908), 

There is no legal o!)ligation on the part of a decrce- 
no Icier to implead the legal representatives of a decea¬ 
sed judgment-debtor at the stage of taking delivery 
ot possession of property and the proceedings taken 
under O. 21, R. 96, without impleading them cannot 

VVR e ^o°n e . v0id: A11U954 Mad 700 I 10 55 Andh 
vv H 632, Rel. on. 

It may be that Art 181, Limitation Act, governs an 
application to implied a judgment-debtor. But the 
only reouirement of the article is that it should be 
preferred within three years. It does not contemplate 
who should be impleaded as parties thereto. 

4 T 9 ^L 2 . Anc ! 1 W B 6 ! ILR 0963) \n\h Pra 743 : 
AIR 1962 Andh Pra 520 (521) (Frs G, 8, 9) (DB). 

ri 2 *'*- 12—Scope — Death of decree-holder — 
J>ecree-holder s legal representative mu^t apply for 
fresh execution. AIR 1955 NUC (Assam) 5537, 

• O. 22, R. 12—Mortgage decree—Death of Mort¬ 
gagor — Execution started bona fide against sole legal 
representative in possession of deceased mortgagor 
without any knowledge of alleged will executed by 
mortgagor — Decree-holder purchasing property in 
execution—Obstruction to delivery by person claim¬ 
ing title under alleged will of mortgagor — No ques¬ 
tion ol substantial representation in execution arises — 
Execution proceedings held valid as claimant had 

[VLnwi 0 lntervene in execution. See Ibid, S. 47. AIR 
1903 Ker 5 (FB). 

*7 ^2. 12 — Scope—Death of decree-holder— 

Application by legal representatives for substitution. 

Though a period of 90 days has elapsed from the 
(late ol the death of the original decree-holder, this 
fact is not material as O. 22, R. 3, C. P. Code, is 
expressly made inapplicable to application for execu¬ 
tion. But in order that an application for execution 
ne continued, it is necessary that it should he pending 

?£vJ?,i ate x° f the application. AIR 1955 Kutch G (7) 

(Pt C) (Pr 5). 

“O. 22, R. 12 —Mortgage suit — Transfer of pro¬ 
perty pending suit — Decree—Execution—Death of 
?° 0 rt B or — Execution against transferee. See Ibid, 
s - 2 (11). AIR 1960 Madh Pra 198. 


C (1908). O. 22. R. 12, Note 1 

IK SsriYe! 

Ibid, O. 21, R. 10. AIR 1959 Mys 41 (DB). 

O. 22, R. 12 Death of decree-holder durimr 

O. 22, R. 12 Substitution of legal representatives 

i , r * 4 an< ^ & ao not apply — O R lfl 

dtcP W1 l tH l S * 14 i 6 t ega l representatives of 

deceased decree-holder can be substituted as rights 

ibid! 0.12^3. Ai n R f i e 965 

during pendency of execution petition-Legal repre- 

sentative can be substituted in petition and allowed 
to continue it. 

Though O. 22 has no application to execution 
proceedings, still, by reason of S. 146, and O. 21, 

R. 16, the legal representative of a decree-holder. who 
t les during the pendency of an execution petition, 
can be substituted in the execution petition and be 

fi P °7t d h C ° nt , inU f. if - f !t is not o8 bgatory on him to 

“' e a 'f. esh application for execution. AIR 1932 Mad 
73, FoU.; AIR 1927 All 165 and A 1 R 1957 All 457 
Disting. I960 Raj L W 681: ILR (1960) 10 Raj 1472.’ 

22 ’ P - I 2 — Failure to implead legal repre¬ 
sentative within time-EIFect-Presumption of fraud 
Decree-holder not bound to bring legal representa- 
tives ot deceased judgment-debtor on record—Court 
cannot presume fraud by reason of decree-holder’s 

n 1 •i r |7/ S ^nY Limitati0n Act 0908), S - 1S - A I R 1957 
Raj lo4 (DB). 

7 ^ Scope-Death of decree-holder — 

No abatement — Heirs applying after long lapse of 

time—Bar of limitation. 

a f^f cu ^ 0n , application does not abate on the 
dealn of the applicant decree-holder. It is therefore 
competent for his legal representatives to come in at 

ail) time when toe application is pending and seek to 
prosecute it. 

The decree-holder died pending the execution 
proceedings. I he Court passed an order to implead 
the heirs of the deceased decree-holder and on the 
next date struck off the form. More than three years 
alter that order the legal representatives applied for 
tne continuance of the execution proceedings which 
they stated were still pending. 

Held : (i) that the order striking of the form was 
not a final order and the application must be deemed 
to be pending and was available to he continued by 
the heirs of the deceased decree-holder. A I R 1932 
Ma_d 73, AIR 1935 Pat 117; AIR 1942 Cal 390; A 1 R 
1952 Mad 51, Rel. on. 

(ii) 1 he fact that the heirs applied for continuance 
of the pending petition after a long lapse of time did 
not mean that they abandoned the prior execution 
petition. 1952 Ker L T 481 : AIR 1954 Trav-Co 57 
(58, 59) (Pt A) (Prs 2, 4, 5). 

2. Appeals in execution. 

O. 22, R. 12—Applicability — Appeal against 
orders in execution proceedings— R. 12 is not appli¬ 
cable. 

Rule 12 of O. 22 does not apply to appeals arising 
against orders made in execution, for, an appeal 
against an order made in execution proceeding is not 
itself a proceeding in execution of a decree or order. 

Such appeal is subject to the same rules in regard to 
abatement as any other appeal. In such an appeal, 
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therefore, if do application is made for bringing the 
legal representative of a deceased party on record 
^within the period prescribed, the appeal would abate 
like other appeals. AIR 1929 Pat 685 (FB), Diss. from. 
AIR 1932 Mad 73 (FB), Observations in, held obiter. 
AIR 1947 Bom 480 and AIR 1932 Mad 574 and A I R 
1933 All 388 and A I R 1938 Nag 502 and AIR 1947 
Lah 13 (FB), Rei. on. I L R (i960) 2 Andh Pra 449 : 
AIR 1962 Andh Pra 308 (309) (Pt A) (Pr 5) (DB). 

- O. 22, R. 12 — Appeals in execution — Substitu¬ 
tion of legal representatives—AIR 1929 Pat 505, 
Diss. from—See Ibid, O. 22, R. 3. AIR 1956 Assam 9. 

-O. 22, R. 12— Applicability — Appeals' from 

orders in execution. AIR 1913 Lah 560, Held ^Over¬ 
ruled in AIR 1947 Lah 13 (FB). 

The exception contained in R. 12 of O. 22, which 
says Rr. 3, 4 and 8 of the Order would not apply to 
execution cases is limited in its operation to pro¬ 
ceedings in the trial Court, but does not extend to 
appeals. No Court will ever make an inconsistent 
order and the main reason why even appeals from 
orders passed in execution cases have been held to 
abate wholly if one of the parties dies and his repre¬ 
sentatives are not brought on the record, is that the 
Court will not make inconsistent orders. AIR 1923 
Lah 500 : Held Overruled in AIR 1947 Lah 13 (FB), 
AIR 1929Pat 505 (FB), Diss. from. AIR 1955 Cal 281 
(2S2) (Pr 6) (DB). 

-O. 22, R. 12 — Joint decree — Specific interest of 

individual decree holders and specified execution 
appeal — Death of one decree-holder — Legal repre¬ 
sentatives not joined—Appeal abates as whole — See 
rbid, O. 22, R. 4. 1957 Jab L J 1041. 

-O. 22. Rr. 12 and 11—Appeals against order in 

execution—O. 22, R. 12 does not apply—R. 11 applies. 

An appeal against an order made in execution pro¬ 
ceedings is not itself a proceeding in execution of a 
decree or order. O. 22, Rule 12 does not apply ’to 
appeals against orders made in execution proceedings 
and such appeals are subject to the same rules in 
regard to abatement as any other appeals. On a plain 
reading of Order 22, Rule 12 Rules 3, 4 and 8 are 
excluded in its application to proceedings in execu¬ 
tion of a decree or order whereas legislature did not 
contemplate any such exclusion as far as Rule 11 of 
that order is concerned. Accordingly, Rules-3, 4 and 
8 would apply to R. 11. The appeals against an order 
passed in proceedings in execution of a decree or 
order does not stand on any other footing than the 
appeals generally provided for under Order 41 of the 
Code of Civil Procedure. AIR 1929 Pat 505 (FB), Not 
Foil. (1959) 1 Oiissa J D 533: 25 Cut L T 516 : ILR 
(1959) Cut 656 : AIR I960 Orissa 14 (16) (Pr G). 

-O. 22, R. 12 — Execution of decree for mokarari 

rent-Appeal by decree-holder from appellate order 
allowing objection of judgment-debtor—Executor of 
will substituted in place of deceased appellant with¬ 
out any objection—Objection with regard to this 
during hearing of appeal, not open — No question of 
abatement in view’ot O. 22, R. 12 — See Ibid, S. 47. 
1963 B L J R 719. 

—*—0. 22, R. 12 — Proceedings to set aside sale under 
O. 21, R. 90 are proceedings in execution—Appeal in 
proceeding for setting aside sale does not abate by 
death of only appellant—See Ibid, O. 22, K. 3. AIR 
1950 Pat 290. 

-O. 22, R. 12— Execution proceedings — Appeals 

from. 

Appeals from orders in execution proceedings are 
not proceedings in execution within the meaning of 
O. 22, R. 12 and are therefore, not excluded from the 
rules relating to abatement contained in that order. It 


may, therefore, be taken to be settled law that execu¬ 
tion appeals are governed by the same rules with 
regard to abatement as appeals from decrees and 
orders in suits and therefore, the provisions of Rr. 3 
and 4 of O. 22 apply to the appeals from the orders 
passed on execution applications : A I R 1947 Lah 13 
(FB), Foil.; Case law referred. 52 Pun L R 100 : AIR 
1950 East Punj 302 (304) (Pt B) (Pr 7) (DB). 

ORDER 23, RULE 1. 

SYNOPSIS. 

(Civil P. C. (1908), O. 23, R. 1.) 

1« Scope, object and applicability of the rule. 

(a) Applicability of the rule to appeals. 

2. “At any time after the institution of a suit,*' 

3. Withdrawal of application for execution. 

4. Withdrawal of application for withdrawal of 

suit. 

5. Withdrawal of suit on behalf of minor. 

6. Withdrawal of suit by some of several plaintiff!. 

7. Withdrawal of representative suits. 

8. Withdrawal of suit pending arbitration. 

9. “As against ail or any of the defendants.” 

10. “Formal defect.” 

11. “Other sufficient grounds.” 

12. “May grant permission.” 

(a) Form of permission. 

13. “On such terms as it thinks fit.” 

14. Effect of permission. 

15. Fresh suit must be between the same parties. 

16. Same subject-matter. 

17. Effect of withdiawal without permission. 

IS. Revision. 

19. Letters Patent Appeal. 

1. Scope, object and applicability of the rule. 

(a) Applicability of the rule to appeals. 

1. Scope, object and applicability of the rule. 

• -O. 23. R. 1—Representation of the People Act is 

a self-contained code governing trial of election peti¬ 
tions—In spite of provisions of S. 90 (1) ol that Act, 
provisions of O. 23, R. 1 do not apply to election 
petitions. See Representation of the People Act (1951), 

S. 90. AIR 1958 S C 69S. 

• -O. 23, R. 1 (2), O. 9, Rr. 8 and 9 —Redemption 

suit—Date fixed for argument — Court on such date 
informed that plaintiff was not proceeding with 
case—Suit dismissed with costs — Case held did not 
fall under Rule 1 (2) of 0.23—0.9, R. 8 held 
applied — O. 9, R. 9 held did not bar second suit for 
redemption. AIR 1945 Mad 225, Reversed. 

Provisions like O. 9, R. 9 or O. 23, R. 1 will not 
debar the mortgagor from filing a second suit for 
redemption because, as in a partition suit the cause of 
action in a redemption suit is a recurring one. The 
cause of action in each successive action, until the 
right of redemption is extinguished or a suit for 
redemption is time barred, is a different one : AIR 
1934 P C 205, Foil. Subba Rao v. Mutapalli Raju 
1949 FLJ 398 : 1949 F L R 484 : 52 Bom L R 181 I 
(1950) 1 Mad L J 760 : AIR 1950 F C 1 (6, 7) (Pt B) 
(Pr 13). 

-O. 23, R. 1—Suit by partnership firm against its 

agent for rendition of accounts and for decree for 
such sum as may be found due — Application for 
withdrawal of suit by plaintiff without any liberty 
to file fresh suit made after framing of issues — 
Defendant prayed for dismissal of application on 
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ground that it was not bona fide and for a decree in 

h.s favour on payment of Court-fee — Plaintiff held 
had absolute right to w ithdraw suit.’ W 

ri 011 / ac j s ’ t l ia I the plaintiff had an absolute 
n on p J v . lthd , raw , the suit unconditionally under 
. - 8 . 1 \. 1 in the aDsence of a preliminary decree, 
award or compromise or any adjudication of the 
rights ot the parties. The question of the leave of 
h.ourt would have arisen only if it had asked for 

r«,\* IJL® 3 k rCsh , SUI > , The Pebtioner could not 
resist the withdrawal of the suit and the Court could 

noi compel the opposite party to continue it. The 

mere fact that the suit had been pending for a long 

time aid not at all ailect the opposite partv’s right to 

c() v i a .wo'ior- 9 f V Vad 772 and AIR'1948 EP 
i'v a “r AIR 1043 Ca! 427 • Rel. on. I L R 7 Bom 167, 

n- S /i'm 0n n J 577: AIR 1963 All 368 (369 

3/4) (Prs 2. 30, 31) (DB). ’ 


O. 23, R. 1 Suit against Government — Reauire 
mems of notice under S. 80 not satisfied - Suit insti¬ 
tute', prior to expiry of statutory period — Plaint to 
be rejected under O. 7, R 11-0. 23, H. 1 not attrac¬ 
ted. See Ibid, S. 80. AIR 1961 Andli Pra 4SS. 


that If wa T^ ear ly a dismissal under O. 9, R.£ 
O 23 R 1 K'cV? trea ‘ » a<i withdrawal unde* 

mm (Si dSVh? 1 l ’ 354 ‘ aib “» m i» 

;0. 23, R. 1—Applicability — O. 23. R. 1 does 
II P R n» 39 ) d i e r < ? n .” lterIocutor y'applications in a suit. 
(Pr K 12 1 ) 9 2 1 Ca ° 3 : AIR 1952 0,1 411 (413) D > 

j 23, B. 1 Suit for partition — Prelfmfnarv 

« be jSS' " i,hl,ra " i "S f ™“ » 

parties, the suit will not he dismissed bv reason of 

any subsequent withdrawal by the plaintiff, for the 

i t , cason f l )a f t he rights declared in favour of 
etendants under the preliminary decree would be 
rendered nugatory if the suit should simply be dis- 

\ m4 Mad 337 ’ Iief ' 11 J &KL R 51 : 

A I R 19o2 J & K 33 (34, 35) (Pt B) (pr 3). 


O. 23, R. 1 (1) and (4) — Scope and distinction 

f’ /> n % ■» 


between. 


. 23 ’, R - f-AVithdrawing suit without permis 

sion Order of Court, it necessary. 

i? tr *\ e 23, R. I, does not require in term 

tnat the Court should make an order in case in whief 
the plaintiff withdraws his suit without any permis 
sion to bring a fresh suit. But under O. 23, R. 1, th< 
Court has to make an order about costs, whicl 
suggests that the Court has to make an order afte; 
the plaintiff withdraws his suit. Further, the proceed, 
ings before the Court must show that the plaintiff ha; 

)Vn~i\ rawn eitiler his su it or part of his claim. I L F 

OB/iniW 1 , 1 : 59 Bom L R 039 •• a I R 1958 Bon; 
28 (29) (Pt B) (Pr S) (DB). 


O. 2-3, R. 1—Scope—Plaintiff failing to make oil 
case on merits —Right to make application. 

Even if the plaintiff fails to make out his case oj 
the merits of the application for withdrawal, if, ii 

law, tiie plaintiff is entitled to withdraw, the plaintif 

?t D n ?!r! ) -- prevrentecl fr0m makin g such an application 

* LR Bom 801 : 59 Boin L R 659 : A T R 195) 

Bom 28 (30) (Pt C) (Pr 10) (DB). 

"Z 9* ^Application under, to he in opci 

Court —Order without hearing other side. 

An application under 0.23, R. 1 must always 
made m open Court and the order must he made , 
Court. This is not a matter which under the Ilig 
Court Rules can be disposed of in Chambers. Furthe; 
no oraer under R. 1 (2) should ever be made withou 
nearing the other side. 52 Bom L R 386: ILR (1951 

Rom 267 : AIR 1950 Bom 37S (379) (Pt B) (Pr 3 

IDB). 

“7 O. 23. Rr. 1 (3) and 15— Withdrawal of applica 
tion to sue as poor person without leave of Court t< 
bring fresh application —Second application not bar 

red. See Presidency Small Cause Courts Act (1882] 

S. 9. AIR 1965 Cal 233. 


~O- 23, R- l-O. 30, R. 1; O. 1, R. 1(), Q. 6, R. 17; 
O. 7, R 1— Non-resident suing in the name of nrm — 
Amendment not allowed — Pioper procedure is to 
apply under O. 23, R. 1, within limitation. AIR 1955 
Mad 294, Not foil. See Ibid, O. 30, R. 1. A I R 1937 
Cal 68S. 

[Reversed in AIR 1960 Cal 15 (Pt A) (DB) which 
was affirmed in A I R 1961 S C 325]. 


O. 23, R. 1 (3) — Applicability — Dismissal for 

default. 

The earlier suit was not withdrawn but was d ism is- 
sea tor default or non-prosecution. 


Applicant-plaintiff applying for withdrawal of suit 
alleging that opponents 2 to 4, his co-plaintiffs were 
no. necessary parties—Co-plaintiffs not giving consent 

o w ithdrawal of suit—Court should have dismissed 
application under O. 23, R .1 (4)—Instead Court con¬ 
sidering that application as for withdrawal from suit 
and transposing applicant as co-defendant — Order 
was erroneous and liable to be set aside—Subsequent 
prayer in revision to allow applicant to withdraw 
from suit was not maintainable — (Distinction drawn- 
between application for withdrawal of suit and ap¬ 
plication for withdrawal from suit.) A I R 195& 
Kutch 35 (35, 36) (Prs 5, 6, 7). 

r Ri \ Suit valued at Rs. 300 and filed be- 

iore Civil fudge Class II—Subsequently plaintiff 
claiming valuation to be more than Rs. 10,000 — Ap¬ 
plication under O. 23, R. 1 filed before Civil Judge 
permission for wiihdrawal with liberty’ to 
/lie fresh suit Application before the Civil Judge is 
incompetent Proper procedure to be followed. 1964 
M P L J (Notes) 130. 

— O. 23, R- 1—Powers of Court—Procedure—Rigltf 
of plaintiff. 

A plaintiff can withdraw a suit as a matter of 
right without the permission of the Court. In such u 
case he shall be precluded from suing again on the 
same cause of action. He cannot withdraw a suit re¬ 
serving to himself a right to bring a fresh suit. But g 
plaintiff may in the circumstances mentioned in sub¬ 
rule (2) be permitted by the Court to withdraw from 
a suit with liberty to sue afresh on the same cause of 
action. (’58) 71 Mad L W 77. 

-O. 23 R. I—Appeal by election petitioner against' 

order of Tribunal in election petition — Application 
by appellant for withdrawal of appeal—\A ithdrawaf 
of appeal amounts to wiihdrawal of election petition 
—O. 23, R. 1, Civil P. C. will not apply — Procedure 
under Ss. 109 and 110 of Representation of the 
People Act will have to be applied — Matter 
involving question of fact—Tribunal is appropriate 
forum. See Representation of the People Act (1951), 

S. 116-A. A I R 1962 Orissa 177 (DB). 

[Reversed in AIR 1963 S C 1569.] 

-O. 23, R. 1 (2)—Application under—Application 

granted — Non-mention of permission in order of 
Court is not material. 

The provisions of O. 23, R. 1 (1) give the plaintiff 
the liberty to withdraw from a suit unconditionally for 
any reason whatsoever. In such a case no leave or 
order is necessary from the Court and the plaintiff 
need not assign any reason for such unconditional 
withdrawal. But the provisions of O. 23, R. 1 (-1 
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contemplate withdrawal of a suit with liberty to 
bring a fresh suit. Hence the plaintiff must ask for 
the leave of the Court and must make out a case for 
that purpose under clause (a) or (b) of O. 23, R. 1 (2). 
A I R 1926 Pat 259. Rel. on. A r R 1928 All 679, Dist. 
A I R 1962 Orissa 86 (88) (Pt A) (Pr 9). 

- O. 23, R. 1 — Withdrawal of part of claim in 

elation petition—Provisions of O. 23, R. 1 not appli¬ 
cable. See Representation of the People Act (1951) 
S. 90 (1). AIR 1959 Pat 250 (DB). 

O. 23, R. 1— Scope if exhaustive — Inh erent power 
to allow plaintiff to withdrawn from suit. See ibid, 

S. 151. AIR 1954 Pat 314 (DB). 

O. 23, R. 1 (4)—Applicability and scope. 

Sub-rule (4) does not govern sub-r. (1). Where one 
oi the several plaintiffs desires to withdraw from the 
suit without the liberty to bring a fresh suit in res- 
°f ihc subject-matter of such suit or such part 
of toe claim, such a case is outside the provision of 
23* R. 1. In such case the plaintiff, who wants to 
withdraw from the suit may be added as a party 
defendant to the action. A I R 1943 Cal 427, Rel. on. 

AIR 1^54 Pat 314 (310, 317) (Pt A) (Prs 10, 11) 
(DB). 

~ —o. 23, R. 1—Civil P. C. (1908), O. -47, R. 1, O. 23- 
R. 1 and S. 151 — Election petition filed to chal¬ 
lenge certain election of Pancbavat — There being no 
provision in Panchayat Act corresponding to Ss. 108 
to 110 of Representation of the People^ Act 1951, 
election petitioner is entitled as of right to withdraw 
election petition under O. 23, R. 1(1) — On election 
petitioner’s withdrawal under 0.23, R. 1, Tribunal 
dismissing election petition without giving notice of 
such withdrawal to other parties to apply for trans¬ 
position Order of dismissal is not erroneous—Hence 
tribunal cannot set aside th? order under O. 47, R. 1 

428* 15L ^ IblC1, °* 47 ' R ‘ L 1LFr(190 ^ 14 Baj 

1 (a). Applicability of the ride to appeals. 

*23. R 1 (i)— Appeal from election petition — 
Withdrawal of Appellant has unconditional right to 
withdraw appeal — Principles under Ss. 109 and 110 
not applicable to appeal. See Representation of tlie 
People Act (1951), S. 116-A. A l R 1963 S C 1566. 

O. 23, Rr. 1, 3 — Appellate Court — Power to 
allow compromise and withdrawal of appeal. 

An appellate Court can exercise the powers vested 
U • i C i 23* Rr. 1 and 3 and allow the appellant to 
withdraw his appeal against some of the respondents 
and compromise the appeal by entering into a com¬ 
promise with other respondents. ILR (1951) Hvd 
234: A I R 1931 Hyd 70 (Pr 4). 

-O. 23, R. 1—Withdrawal of appeal—Effect of. 

Where the mortgagor judgment-debtor filed a mis¬ 
cellaneous appeal against an order allowing an appli¬ 
cation of the widow of the mortgagee*decree-holder 
for substitution of her name in place of that of her 
husband and, in the meanwhile, the trial Court hav¬ 
ing made the decree absolute, he withdrew his mis¬ 
cellaneous appeal and preferred an appeal against 
the fanal decree : 

, Held, that nothing turned upon the withdrawal of 
the miscellaneous appeal as in the appeal against the 
final decree the appellant was entitled to contend all 
that could he urged in the miscellaneous appeal. 
1957 lab L I 129 : 1957 M P L I 148 : 1958 M P C 
120 : I L R (1957) Madh Pra 337 : A I R 1957 Madh 
Pra 85 (86) (Pt A) (Pr 8) (DB). 

2. “At any time after the institution of 

a suit.’* 

" D. 23 : R. 1—“At any time’’ — Expression covers 
stage of first or second appeal — Withdrawal with or 
without permission of Court—Effect of. 


«S (1W8J, O. 23. R. 1. Note 1 217 

The words "at any time” in O. 23, R. 1 will cover 
the stage of a first or second appeal. Therefore, when 
the decree of the trial Court has not become final on 
account of an appeal being preferred by one party 
thp other, the plaintiff can withdraw his suit. If the 
suit is withdrawn with the permission of the Court, 
the plaintiff can institute another suit within the 
period of limitation. But ii he withdraws the suit 
without the permission of the Court, he cannot seek 
remedy afresh. A f R 19-19 All 255, Ref. 1962 All L f 
913 : 1962 All W R (HC) 363 (2). 

O. 23, R. 1 (1) — Suit at the stage of second 
appeal—plaintiff has no absolute right to withdraw 
suit C ourt has discretion in giving permission. 

Order 23, R. 1 (1) does not give an absolute right to 
the plaintiff to withdraw the suit, at any rate at the 
stage of second appeal. The matter lies within the 
discretion of the Court. Where the case is at that 
Si e and the trial Court has given a finding of fact 
in iavour ol the defendant which is binding in second 
appeal, the Court should not deprive the defendant 
oi the plea of res judicata by allowing tfie plaintiff to 
w ithdraw the suit at that stage unless the latter is able 
to make out some good ground for giving him Hie 
permission. A I R 1962 All 263 (264) (Pr 2). 

O. 23, R. 1—Power oi appellate Court to permit. 

The appellate Court has power to allow’ the suit to 
be withdrawn. A 1 R 1934 All 214, Diss. from A I R 
I9o3 Bhopal 32 (34) (Pt A) (Pr S). 

D. 23, R. 1 Applicability—Appellate Court has 
power to allow withdrawal of suit. A I R 1955 NEC 
(Cal) 2081* 

0.23, R. 1—Withdrawal of suit. 

Suit for declaration and injunction against tres¬ 
passers Death of one trespasser — Suit decreed 
against remaining trespasser and held to have abated 
against the deceased defendant - Plea that whole 
suit abated raised by defendant in appeal - Plaintiff 
praying for permission to withdraw suit — Held 
prayer was not belated as suit could not proceed in 
absence of heirs of deceased trespasser — Decree set 
aside and permission to bring a trash suit granted 
AIR 1953 Cal 588 (53S) (Pt B) (Pr 3). 

—--0.23, R. 1 Application for withdrawal of a 
suit at appellate stage can he allow ed only if decree 
under appeal was set aside. 

Held, that, in appeal, the withdrawal of a suit 
under O 23, R. 1, Civil Procedure Code could not he 

permitted unless the decree under appeal was set 
aside. The reason was that so to do would in effect 
deprive the defendant of the benefit of the lower 
Court's adjudication in his favour. A I R 1926 Xa<r 
444, Foil. Since the decree of the lower Court was 
not liable to be set aside, the application must he 
dismissed. This was even apart from the considers 
tion that it would not be right to allow the plaintiff 
to start again with a clean slate after he had foucht 

and lost. 1963 MPLJ (Notes) 40. ' L 

~ D. 23, R. 1— Applicability— Power of Appellate 

Court— Exercise ot. 

A Court of appeal has power, in proper cases, to 
grant permission to ’withdraw a suit with liberty to 
bring a fresh suit, but that power has to be used 
sparingly and cautiously. 

The object of II I of O. 23 is not to enable a plain- 
in., alter he has failed to conduct his case with dn^ 
care .and diligence, t^ obtain an opportunity for 
commencing the trial afresh in order to avoid the 
result of his previous negligence to the prejudice o' 
the opposite party. I L R (1953) Patiala 551 -AIR 
19 >3 Pep sit 105 (107) (Pt B) (Pr 4). 1 * 
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, 9' 23, R* 1 (2) Applicability Withdrawal of 
suit in second appeal — No inherent defect in suit — 
Effect. 

Where the plaintiff’s suit is dismissed by the trial 
Court but decreed in appeal and on second appeal 
the defendant appellant contends that the appeal be- 
tore the lower appellate Court was barred by limita¬ 
tion and that the appellate Court was in error in 
condoning the delay, it would not be just and proper 
to allow the plaintiff respondent to withdraw his 
suit with liberty to bring fresh suit under O. 23, 
R. 1 (2) when there is no inherent defect in the suit 
as contemplated by O. 23, R. 1 (2). 1952 Raj L W 

425: I L R (1952) 2 Raj 782 s A I R 1954 Raj 25 (26) 
(Pt A) (Pr 4). 


r lt 1S fk5 en t0 i a t0 withdraw his application 

for withdrawal of his suit, so long as the withdrawal 

AT £ Sooo 01 ?? 5ft*!™ hy an order of the Court. 
AIR 1923 Mad 246 and AIR 1941 Cal l r p i on 

59 Bom L R 659 : I L R (1957) Bom 801 : AIR 1958 
Bom 28 (29) (Pt A) (Pr 7) (DB). 1958 

T 4 p P licatlon for withdrawal of suit 
—Withdrawal of—When allowed. 

Where an application for withdrawal of a suit ha s 
not been ffnally disposed of it is open to the Court 
in a proper case to allow the plaintiff to withdraw 
the application for withdrawal of the suit and dio- 
ceed with the case. A I R 1923 Mad 246; 12 Cal L J 

qqI mm 1932 Mad 31, Rel. on. 1950 Trav-Co 

J9o (DB). 


3. Withdrawal of application for execution. 

•-O. 23, R. 1—Withdrawal of execution applica¬ 

tion Filing of fresh application. See Ibid, S. 48. 
AIR 1956 Hyd 7 (FB). 

4. Withdrawal of application for 
withdrawal of suit. 

—O. 23, R. 1 (1) Application for withdrawal of 
suit, cannot be withdrawn even before order is 
passed thereon. 

The plaintiff who has already moved an application 
under O. 23, R. 1 (I), cannot withdraw the applica¬ 
tion for withdrawal of the suit, even before the 
orders.are passed on the withdrawal application, 
i. e., that the suit is, as far as the plaintiff is con¬ 
cerned struck off from the file. This is on the 
assumption that there is withdrawal in fact as well 
as in law. The question would not arise if there is 
withdrawal of suit in fact but not in law, for 
example, when the plaintiff says that the withdrawal 
was vitiated by the fraud practised on him by the 

opposite party, in which case there is no withdrawal 
in law. 

The right to withdraw suit is not fettered by anv 
conditions, it is an absolute right which a plaintiff 
can exercise at his sweet will at any time before the 
judgment is delivered. Since withdrawing a suit is 
a unilateral act to be done by the plaintiff, it requires 
no permission or order of the Court and is not sub¬ 
ject to any condition; it becomes effective as soon as 
it is done just as a compromise does. Any informa¬ 
tion of it given to the Court is no part of it, so also 
any order passed by the Court on receiving the in¬ 
formation. 

On withdrawal certain orders may be passed by 
the Court but they are not for giving effect to the 
withdrawal, but to give effect to consequences arising 
out of the withdrawal. O. 23, R. I does not require 
any order, there can be no question of an order if no 
application is to be made by the plaintiff. 

The right to withdraw has been expressly con¬ 
ferred by R. 1 (l); there is no provision conferring 
the right to revoke the withdrawal and there is no 
justification for saying that the right to withdraw 
includes in itself a right to revoke the withdrawal. 
(1924) 68 Law Ed. 912 and (1892) All W N 53 (1) and 
A I R 1949 Mad 772 and (1921) 40 Mad L J 126 and 
(1908) ILR 32 Bom 345 and A I R 1951 Mad 715 and 
A I R 1917 Nag 1 and (1901) ILR 23 All 219 and AIR 
1940 Mad 765 and (1867) 2 Agra H C 158, Rel. on. 
(1874) 6 N VV P 66 and (1910) 7 Ind Cas 892 (Cal) 
and (1912) 15 Ind Cas 852 (Mad) and AIR 1958 Bom 
28 and AIR 1923 Mad 246, Diss. from.; A I R 1941 
Cal 1, Disting. ; A I R 1923 Mad 246 and A I R I960 
Andh Pra 572, Commented on. 1965 All W R (HC) 
725 i AIR 1966 All 318. 

“—O. 23, R. I — Scope — Withdrawal of with¬ 
drawal application—Permissibility. 


5. Withdrawal of suit on behalf of minor. 

O. 23, R. 1 (2) (a).— Scope of — Suit by next 
iriend of minor plaintiff—Application to withdraw 
suit with permission to file a fresh .suit later — 
When can be granted — Inability to produce requi¬ 
site evidence—Relevancy. 

The next friend of a minor plaintiff filed an appli" 
cation under O. 23, R. 1 Civil Procedure Code, to 
with draw the suit with permission to file a fresh suit 
later, on the ground that the defendant in the suit in 
not allowing any person to speak the truth and that 
the requisite evidence is not available for no fault 
of the plaintiff and as valuable rights of the minor 
are involved, it is in the minor’s interests to with¬ 
draw the suit. On the question whether non¬ 
availability of evidence is a ground to grant permis¬ 
sion to withdraw the suit with liberty to bring a 
fresh one. 

Held : While the inability of a party to produce 
further evidence, while the trial is in progress, may 

in some justifiable cases be considered as not coming 
under ‘formal defect’ occurring in O. 23, R. 1 (2) (a) 
of the Code, other instances where this defect is riot 
entirely due to dereliction of duty of the plaintiff but 
by causes beyond the control of the person who 
litigates on behalf of the plaintiff cannot be con¬ 
strued as one which could be penalised by refusing 
the liberty to a plaintiff to file a fresh suit. 

The case where a next friend considered that the 
filing of a suit was opportune and beneficial to a 
minor but later on has regrets as he is unable to rise 
to the task of providing himself with the sinews to 
fight the litigation and feels unable to produce evi¬ 
dence while being hampered by the efforts of the 
other side is an example of a suit failing for a defect 
in the conduct of the suit. The inability pleaded by 
the next friend cannot be made to affect a minor 
adversely. (1963) I Andh W R 210 : AIR 1963 Andh 
Pra 390 (392, 393) (Prs 5, 6). 

6. Withdrawal of suit by some of 
several plaintiffs. 

-0.23, R. 1 (4) — Court cannot permit one of 

several plaintiffs to withdraw suit without permission 
of other — No consent for such withdrawal — With¬ 
drawal does not render suit by remaining plaintiffs 
not maintainable. 1952 All L J (Rev) 123 : 1952 R D 
(B R) 178. 

-^O. 23, R. 1 and O. 9. R. 9 — Applicability-Dis¬ 
missal of suit for declaration on withdrawal by one 
plaintiff and absence of the other plaintiffs. 

Where a declaratory suit is dismissed on the with¬ 
drawal of the suit by one of the plaintiffs and on the 
other plaintiffs being absent, O. 23, R. 1 will apply s ° 
far the withdrawing plaintiff is concerned and n. y 
of O. 9 will apply so far as the rest are concerned 
with the respective consequences. 1951 R D 3o i 

1951 A W R (Rev) 21. 
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0. 23, R. 1 (4)—Permission to withdraw—Power 
of Court. 

Where on an application made by the second plain¬ 
tiff asking permission to withdraw from the suit, if 
the pleader on behalf of the first plaintiff states that 
there is no objection to the second plaintiff with- 
drawing his claim, this does not mean that the first 
plaintiff is giving his consent to the withdrawal by 
the second plaintiff from the suit. And from O. 23, 
R. 1 (4) it is clear that without such consent the 
Court has no jurisdiction to permit the second plain¬ 
tiff to withdraw from the suit altogether. 68 Mad 
L W 703 : 1955 Mad W N 652 : I L R (1956) Mad 
182 : (1955) 2 Mad L J 426 : A I R 1956 Mad 15 (19) 
<Pt D) (Pr 14) (DB). 

7. Withdrawal of representative suits. 

\ O* 23, R 1 (1) and U3) — Administration suit by 
legatee on behalf of all legatees—Right of plaintiff to 
withdraw suit on receipt of his legacy — Court does 
not become functus officio when plaintiff announces 
tact of withdrawal. See Ibid, O. 20. R. 13. AIR 
1960 Andh Pra 572 (DB). 

O. 23, R. 1 Withdrawal of representative suit. 

A representative suit under O. 1. R. 8 cannot be 
permitted to be withdrawn without the persons repre¬ 
sented by the plaintiff being consulted. 52 Bom L R 

L L ™ (1951) Rora 267 : A I R 1950 Bom 378 
(380) (Ft D) (Pr 4) (DB). 

S. Withdrawal of suit pending arbitration. 

■—-O. 23, Rr. 1 and 3 — Reference to arbitration out 
or Court by some of the parties to suit — Award can¬ 
not be acted upon as compromise of suit — Applica¬ 
tion by plaintifl held to be merely for withdrawal of 
■>uit under O 23, R. 1 and not for recording compro- 

application can be withdrawn. AIR 
1962 Pat 426 (427, 42S) (Prs 3, 4). 

—O. 23, R. 1—Power to allow withdrawal — Arbi¬ 
tration relating to partnership accounts—Application 
ror filing of award and making it rule of Court—One 
or respondents applying for transposing him as appli¬ 
cant—Original applicant applying for withdrawal of 
“\ s application — Withdrawal held could not be 
J Arbitration Act (1940), S. 14. AIR 1934 

r a A n r L R 1925 Bom 425 ’ Rel - on - ( >* Pun 

C R n06 i AIR 1961 Punj 355 (357) (Pt B) (Pr 13). 

*0. 23, R. 1 — Court’s power under — Suit for 
accounts Dispute referred to arbtiration — With¬ 
drawal not permissible unless consented to by all 
the defendants. 7 

Order 23, R. 1 (i) no doubt provides that at any 
orne after the institution of the suit a plaintiff can 
withdraw it. It is now well established that he cannot 
be allowed to withdraw his suit so as to deprive the 
defendant of any right that may have accrued to him 
A Court cannot allow a plaintiff without the con¬ 
sent of all the defendants to withdraw a suit in which 
a preliminary decree for dissolution of partnership 
and rendition of accounts has been passed. The res¬ 
triction is equally applicable even when the defen¬ 
dant has not preferred any counter claim. The rule 
applies irrespective of whether or not the plaintiff 
seeks permission to institute a fresh suit at the time of 
withdrawal under O. 23, R. 1 (2) : AIR 1934 Mad 
oo/, nel. on. The Court cannot permit the with¬ 
drawal of a suit which has been referred to arbitra¬ 
tion. I L R (1961) 11 Raj 933 : 1961 Raj L W 527 • 

A I R 1962 Raj 109 (112) (Pt B) (Prs 12, 13, 14). 

9. ‘‘As against all or any of the defendants.” 

O 23, R. 1 — Applicability — Suit against joint 
tort.feasors—^Withdrawal against some—Permissibi. 

111 Y formal Amendment—Necessity— O. 6, R. 17. 


Joint tort-feasors are jointly and severally liable in 
damages for tortious acts. If the liability of joint 
feasors is joint and several, then the person dam¬ 
nified is entitled even after the institution of a suit 
against both on such tort, to abandon his claim 
against one and proceed against the other. 

Even as against the defendants remaining on record 
the plaintiff is entitled to abandon some of the reliefs 
claimed. But without a formal amendment a party 
should not be permitted to ask the Court to make a 
declaration and pass a decree for injunction in terms 
different from what is stated in the prayer, more 
particularly when the terms of declaration and in¬ 
junction asked tend to seriously affect the nature of 
the suit and the jurisdiction of the Court. I L R 
(1960) 2 Cal 754 : A I R i960 Cal 123 (127,128) 
(Pt A) (Prs 13, 15). 

"~“0* 23, R. 1—Right to withdraw suit against one 
of defendants—Powers of Court. 

1 he effect of withdrawal of a suit is its dismissal as 
against the party eliminated by the withdrawal and 

consequences of sub-rule (3) of 0.23 R. 1 follow. 
Under sub-r. (1) of that rule the Court has no option 
in the matter of exercise of this right by a plaintiff. 
AIR 1950 Kutch 63 (1) (Pr 3). 

10. “Formal defect.” 


-O. 23, R. 1 (2) (b)—‘Formal defect’. 

Where the Court allows the plaintiff to withdraw 

his suit with liberty to bring another suit on the same 
cause of action on the allegation of the plaintiff that 
the attesting witnesses to the will on proof of which 
ns success in the suit depended, were w'on over by 
the defendant, the order caunot be said to be wrong 
under 0.23, R. 1, because the defect which was 
likely to arise in the way of the plaintiff succeeding 
was in the nature of a formal defect for, there was a 
lorm which had to be adhered to in the matter of 

? , r V1 ^ g ,. e ^ eilce in re gard to the proof of the will. 
I L R (19r>9) 2 All 25 : 1959 All L J 536 : A I R 1959 
All 463 (465) (Pt C) (Pr 6) (DB). 

~~~0. 23, R. 1 (2) — Formal defect — Meaning_ 

Defect going to root of plaintiff’s claim-Not formal 
defect. 

The expression ‘formal defect’ connotes defects of 
various Kinds not affecting the merits of the case A 
defect which goes to the root of the plaintiffs’ claim 
is not a formal defect. Defects such as omission to 
obtain permission, if necessary, of the necessary 
authority before bringing the suit, misjoinder of 
parties or causes of action, or erroneous valuation of 
the subject-matter of the suit or the institution of Hie 
suit in a Court which has no jurisdiction to entertain 
he suit: are.defects of a formal nature. But where 
the suit has failed because the plaintiff failed to pro¬ 
duce evidence which he was bound to produce in 
support of his claim, he cannot be permitted to with 
draw the claim with liberty to bring a fresh suit iii 
respect ot the same subject-matter. 1950 All YV p 
471 : A I R 1950 All 489 (490) (Pt A) (Pr 3) * 

O. 23, R. 1 (2) (a) and O. 2, R. 2—Formal defect 
When two suits are actually pending one of which 

that a s e if°th d ,V SmiS > ‘ Under ?• 2 ’ H - 2 ’ in one sense. 

that is, if that suit is viewed independently of the 
earlier suit, there is no defect at all. Still, viewed in 
re ation to the earlier suit, it suffers from a defect 
which is certainly fatal but which is certainly is not 
a defect of substance. It has nothing to do with the 
merits of the claim. It does not affect the jurisdiction 
of the Court. It is one relating to the ‘frame of suit* 

It surely therefore is properly describable as a defect 
of form. 19 d 6 Andh W R 437 : 1 L R (1955) Anrlh 

(DB)* A 1 ^ 1957 An< * h Pr0 303 ^ Pt ( Pr 
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" O* 23, R. 1—“Formal defect.” 

Failme to claim proper relief is not a formal defect 
within die meaning of O. 23,, R. 1. So also where the 
plaint does not give full and clear statement of facts 
s< ? . as ,i 0 t , ascertain the exact relief desired by the 
plaintiff the defect is not formal but one of substance. 
Leave to withdraw suit should not be granted if the 
delect coulc have been amended by amendment of 
plaint. AIR 1953 Bhopal 32 (34, 35) (Pt C) (Pr II). 


O. 2o, R. 1 (2) (a) ‘Formal defect’—Non-joinder 
<n parties and failure to make proper claim not a 
formal defect. 


Failure to make a proper claim and failure to im¬ 
plead parties in respect of the claim cannot be pro¬ 
perly regarded as a formal defect, which is fatal to 
within the meaning of O. 23, IL 1, Civil P. C. 
AIR 1956 Bom 632 (633) (Pt B) (Pr 1). 


0. 23, R. 1 (2)—Formal defect — Non-joinder of 
parties. 


A defect of non joinder of some of the parties to 
the suit is not a formal defect contemplated by R. I 

Bo * LI * 386 : ILR (1951) Rom 267 : AIR 
19o0 Bom 3<8 (380) (Pt C) (Pr 4) (DB). 

I—Formal defect — Non-compliance 
with S. 67-A, T. P. Act. 

The defect in the constitution of the suits contrary 
to the provision of S.67-A of the Transfer of Property 
Act is a defect of form. It does not touch the merits 
of the case. In fact such suit if filed must on objection 
being raised be allowed to be withdrawn with liberty 
to bring fresh suit in the manner contemplated bv 

,a 13 Mo ° Inc] A PP 160 ( pc )> Rel. on. Madh B L I 
19o5 HCR 1553 : Madh BLR 1955 Civil 496 • 
AIR 1956 Madh-B 63 (65) (Pt A) (pr 8). 


3* 23, R. 1—Suit barred bv O. 2, R. 2—Defect is 
a ground for permitting withdrawal of suit. AIR 19?4 
Rang 249, Rel. on. Madh B L J 1955 HCR 1553 : 
Madh BLR 1955 Civil 406 : Aid 1956 Madh-B 63 
(63) (Pt C) (Pr 13). 

O. 23, R. 1 (2)—Suit can be permitted to be with¬ 
drawn if it is likely to fail on account of some formal 
defect — Formal defect to be construed liberally — 
Partition of joint family property—All persons inter¬ 
ested must be made parties — Absence of some, is 
formal defect and suit can be permitted to be with¬ 
drawn—AIR 1940 Bom 121 : ILR 1940 Bom 299 (FB); 
AIR 1950 Bom 378, Foil. 1965 M P L J (Notes) 99. 

-O. 23, R. 1 (2)—‘Formal defect’—Meaning of. 

The expression‘formal defect’ connotes defects of 
various kinds not affecting the merits of the case. A 
defect which goes to the root of the plaintiff’s claim 
is not a formal defect. (’58) 71 Mad L W 77. 


It is no doubt true that the failure to substantiate 
his case should not entitle the plaintiff to the leave 

n^f red i“r er .- 231 R - M 2 >* But in the matter of 
p*oof. a distinction must be made between a forma) 

proof ana a proof which is to be offered in respect of 

nov anCC , & t . h . e n casa 1952 L J 687 , ILR 
(DBL ^ 442 ’ AIR 1953 Nag 127 (128) (Pr 4) 


. ®,j 22 ,' R* I ornial defect—Necessary parties 
not added—There is no formal defect -Plaintiff not 
complying with O. 1, R. S though defect pointed out 
-He cannot in second appeal be allowed to with- 
draw with liberty to bring Iresh suit. 


n.vjugu an application under (J. 23, R. I. Civil 
1 rocedure Code must be considered liberally, the 
c eltct for which (he suit is sought to be withdrawn 
must be a defect which does not affect merits of the 

def 6 *t * Ure ncceSbar y Parties is not a forma) 


Plaintiff sued for injunction restraining burial of 
me dead in land in suit. The suit was against defen¬ 
dants only and not as representing the Muslims gene- 
rally. The Court pointed out the defect but plaintiff 
laded to take action under O. 1. R. 8, Civil P. C. The 

and also the appeal. In second appeal 
plaintiff applied for permission to withdraw with 
liberty to bring fresh suit. 

Held that the defect was of substance and not a 
formal defect and that in the circumstances permis¬ 
sion could not be given. AIR 1943 All 67; AIR 1925 

Cal 711 and AIR 1949 Nag 10, Foil. 1951 Nog L J 
(Notes) 174. 


O. 23» R. 1 (2) (a)—“Formal defect”—Meaning. 

A formal defect is a defect of form which is pre*- 
cribed by rules of procedure such as misjoinder of 
parties, of causes of action, non-payment of proper 
court-fee, failure to disclose cause of action and so 
forth. 22 Cut L T 32 : ILR (1956) Cut It (S) AIR 
1956 Orissa 77 (78) (Pt A) (Pr 3). 


“O. 23, R. 1 (2) (a) — ‘Formal defect’ — Suit by 
hrothers for declaration of their rights in certain 
land-Death of one of the brothers—Suit without 
le$ a I representatives of deceased brother not bound 
to fail for formal defect. 

Where one amongst four brothers, who had filed a 
suit for declaration of their rights in certain land, 
died after the institution of the suit and the legal 
representatives of the deceased brother did not choose 
to join in prosecuting the suit, no formal defect for 
which the suit was Bound to fail could be proved. 
The surviving brothers could not, therefore, be al¬ 
lowed to withdraw 7 the suit with liberty to bring a 
fresh suit, on ground of formal defect. (’61) 66 Ptinj 
L R 404. 


-O. 23, R. 1 (2)—‘Formal defect’ — Meaning of — 

Plaintiff’s suit failing for want of formal proof of a 
document —Leave granted in second appeal. 

The plaintiff brought a suit on the allegation that 
she had revoked a deed of gift executed by her in 
favour of the defendant. A certified copy of the deed 
of gift had been brought on record though not 
formally proved because of the defect in not calling 
upon the defendant to produce the original in Court. 
The plaintiff had admitted in his evidence that she 
had executed the deed. The suit waa dismissed in the 
two low'er Courts because of this defect. 

Held, that in the special circumstances of the caso 
the Court is entitled to allow the plaintiff to with, 
draw from the suit in the exercise ol its jurisdiction 
under O. 23, R.. I (2), as the suit had failed due to 
want of formal proof of the gift deed. 


-O. 23, R. 1 (2)—“Formal defects” — Defects held 

were not all formal defects — Withdrawal of suit Jo 
remedy these defects could not be allow^ed. AIR 1955 
NUC (Punj) 1050. 


-O. 23, R. I—“Formal defect”-Appeal filed 

of time—Delay excused—Mistaken advice of lawyer, 
not bona fide—No inherent formal defect — Refusal 
of leave* 


Where in a second appeal by the defendant a con- 
mtion was raised that the appeal to the CourJ below 
'as barred by time and the benefit of S. 5 of ti»e 
imitation Act granted by that' Court was in error 
le respondent plaintiff applied for leave to witr - 
raw the suit with permission to file a fresh suit. 

Held, that where a suit must fail by 
: some formal defect or there existed su . 
•ounds to allow the plaintiff to institute a fresh 
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suit, leave could be granted by the Court, under 
O. 23, R. 1. 

, In the instant case there was no such inherent 
detect in the suit as brought; the whole defects had 
been created by the mistaken advice of the lawyer 

g iven negligently, without due care and attention to 
change in the law of limitation which had taken 
place more than 11 months previously. The advice 
was not bona fide and the Court below erred in grant¬ 
ing the benefit of S. 5, Limitation Act. 

In the circumstances the application for leave to 
withdraw could not be granted. 1952 Raj L W 423 : 

ILRJ1932) 2 Raj 782 : AIR 1954 Raj 25 (26) (Pt B) 
(Ft 7). 

11. “Other sufficient grounds.” 

O. 23, R. 1—“Other sufficient grounds”—Inter, 
pretation. 

,rTl le oo VOr r ls !° th £ r , sll ®cient grounds* in R. 1 (2) (b) 
ot (J. of the Code cover grounds analogous to 
^euttoned in R 1 (2) (a). AIR 1951 All 845 
( A,n’ Keh on 1959 All L J 536 : ILR (1959) 2 All 23 : 
AIR 1959 All 463 (464) (Pt B) (Pr 5) (DB). 


O. 23, R. 1 — Order allowing w ithdrawal — 
Grounds not stated—Propriety. 

An order allowing an application for withdrawal 
ot a suit is not proper, where it is not possible to 
ascertain therefrom which of the grounds given in 
the application was relied on by the Court and the 
uourt has not considered whether any of such grounds 
constitute a formal defect or a defect analogous to a 

'slUV n mc) oQ 0 contcmplated b y this rule. (1957) 


O. 23, R. 1 (2/ (b) -“Sufficient grounds’’—Mean- 
,a fL D ,s P° s al of application for withdrawal of suit 
-Character pt defects not determined - Order is 
without jurisdiction* 

, 0 J£f 'P( O D dS o ,o , tll0r sutI > c ' 0 nt grounds’’ in O. 23, R. 1 
z> 1 ' 7 ' u /; t^de, cover grounds analogous to those 
mentioned in R. 1 (2) (a). AIR 1954 All IS (Pr 3). 


rounds'* 1 ~ “Sufficient grounds” — Vague 

Where the application for withdrawal did noFSTe 
any specific legal grounds for withdrawal, but the 
application was only a device to introduce new 
matter into controversy indirectly when the attempt 

°a n .u° duC0 tlat I T la Jtter directly by amendment failed, 
and there was no defect in the plaint which was of a 

tOrmal or of an analogous character, the application 

coult > n °t be granted. AIR 1951 All 

The fact that one of the parties was a minor and 
could bring at any time a fresh suit, is an irrelevant 
< :° I L S 'deratmn under O. 23, R. 1. 1952 F. D (HC) 344 • 
AIR 19o3 All 329 (330) (Prs 5, 6, 7). 




23,.R. 1 (2) (b) “Other sufficient grounds 
—Construction. 

<i J* 1 ® words “other sufficient grounds" in rule 1 (2) 
(o) of Order i.3 of the Code cover grounds analogous 
iO those mentioned in rule 1 (2) (a). AIR 1934°All 
Overruled : AIR 1926 Oudh 291 and A I R 1928 
Oudh 482, Approved-. Case law reviewed. Chaffar 
v-Abdal Rahman. 1951 All L ) 607 : 1951 All W R 
(H C) 575 : I L R (1952) 1 All 742 : A I R 1951 \11 
645 (849, S50) (Pt A) (Pr 20) (FR). 


*• 23, R. 1 — Withdrawal of suit — Request at 
late stage. 

Where the request by the plaintiff for permission 
to withdraw suit is made at a very late stage (in 
j>cond appeal) anu there is no reason why the aefen- 
oant should be harassed by a second litigation, there 
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is no good ground to grant the permission. 1950 All 
W R 471 j AIR 1950 All 489 (490) (Pt B) (Pr 4). 

~~~U* 23, R, 1 (2) (e) and (b) — “Other sufficient 
grounds.” 

The ejusdem generis rule does not apply to the 
construction ot the words ‘other sufficient grounds’ 
The formal defect mentioned in Cl. (a) is illustiative 
ox the grounds referred to in Cl. (b), and although 
the grounds need not be ejusdem generis with the 
grounds mentioned in Cl. (a), they must be ’at least 

?h2‘°f >U L w,th ,L . Furtb er, for the application of 
u-n r !u B ' Cre must lje a distinct genus or category 
Whether the grounds are to be of the same genus as 

a formal defect or whether the grounds are to be 
such as are at least analogous to a formal defect 
there will be little difficulty in actual practice in 
distinguishing between cases to which the rule could 
bcapphedandtho.se which are beyond its remedial 
^•ra'iom AlR 1915 Mad 480, Not foil • A I R 1940 
Bom 121 (FB) and AIR 1951 All 845 (FB), Fell 1956 

Andhra W R 437 . ILR (1955) Andh 416 : AIR 1957 
Ancih-Pra 303 (305, 300) (Pt A) (Pr 2) (DB), 

~P‘ 26, R. I (2) (b)—“Sufficient grounds”- Suit ex¬ 
ceeding pecuniary jurisdiction of Court _ Order al 

lowing withdrawal of part of claim so as to brine 
it within its jurisdiction with leave to brim’ fresh 
suit in respect of it is without jurisdiction A fh iQ'in 

All 842 Foil. ILR (1952) 4 Assam 167° AIR 1953 
Assam 102 (103) (Pr ]). n 


O. 23, R. 1 “Sufficient grounds.” 

Mere fact that plaint does not disclose any cause of 
aetioii against one of defendants does not constitute 
a sufficient ground, for withdrawal of suit. Possible 
effect of provisions of 0.7, Rule 11 (a) is an irrele 
vant consideration in connection with application 
, u £der O. L3, R. 1. AIR 1953 Bilaspur 9 (ll) (Pt D) 

—0.23, R. 1 (2) (a) and (b)—‘Other sufficient 

grounds Cause under both clauses must be 
similar. 

The two clauses (a) and (b) of O. 23, R. 1 (2) have 
to he read by applying the rule of ‘e/usdem generis’ 
and a cause- which is sufficient within the meaning of 
O. 2o, R. 1 (2) (b) must he similar or alike to the cause 

(FtAHP? IK °* 23 ’ R * 1 (2) ’ (a) ' AIR 1956 80171 63 2 


O. 23. R. 1 (2) (b), S. 115 — Other sufficient 

Icfertl bC rCad 35 analogous with formal 

i ? V s U L 1 . 1 f ttled that a formal defect would he a 
defect which appertains to the form of the suit m ( | 

not to its substance. In other words, a defect on 
merits cannot be considered to be a formal defect 
Iho very fact that the Legislature has given two 
different grounds in O. 23, R. 1 (2) (a) mfi ihi r\° 

allowing withdrawal of the suit indicatos^at the 
grounds aro separate and independent and not allied 
or analogous The word ‘other 1 before ‘sufficient 

grounds clearly indicates that the sufficient grounds 

contemplated by the Legislature would be ’’rounds 
f, cr * a . n tjjow mentioned in sub-cl. (a) of Order 23 
Rule 1 (2). 1 hus, the words ‘other sufficient grounds’ 
in sub-cl. (b) cannot be read as being analogous to 

the grounds given in sub-cl. (a) and these words give 
a discretion o the trial Court to allow the withdrawal 
of the suit, if it is satisfied that there are sufficient 
grounds for allowing tho prayer of ‘. Cl 52f 

AIR 1951 All 845 (FB) and AIR 1940 Bom fcl,!' 
Diss. from; A I R 1931 Cal 268 and A I R 1957 m , 
207 and 35 Mad L f 27 : AIR 1919 Ma l l TuV, 

AIR 1956 Orissa 77 and A I R 938 Rane Uq' an $ 
AIR 1946 Lah 429, Rel. on. VVhere th 0 trial 
has come to a dear finding that, in its opinion toe™ 
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were sufficient grounds for allowing the plaintiff to 
bring a fresh suit in revision it will not be possible 
for the High Court to go into the question of suffi¬ 
ciency or insufficiency’ of the grounds as that will not 
be a matter touching the question of jurisdiction. 
1964 Kash L J 99 i A I R 1964 J & K 18 (19, 20, 21) 
(Ft A) (Prs 4, 6, 7) (DB). 

-O. 23, R. 1 (2) — Other sufficient grounds— Suit 

pending for five years—Permission to withdraw for 
pursuing another remedy becoming available by 
change of procedural law. 

The Kutch Durbar brought a suit for recovery' of 
money due on a mortgage bond executed by the de¬ 
fendant. The remedy of suit was the only remedy 
available to the plaintiff under the law. When the 
suit was pending disposal for five years the plaintiff 
applied for leave to withdraw the suit with permis¬ 
sion to bring a fresh suit later on, on the ground that 
he intended to pursue in the meantime another sum¬ 
mary remedy which bad become available to him by 
change of the procedural law : 

Held, that the ground alleged was not a sufficient 
ground for allowing the plaintiff to withdraw the suit. 
If the suit was allowed to be withdrawn the defen¬ 
dant would suffer much loss and disadvantages after 
having been put to litigation for so many years, which 
could not be compensated for by way of costs in the 
suit : 10 Bom L R 625 and AIR 1925 Mad 1268, Rel. 
on. AIR 1950 Kutch 81 (82, 83) (Prs 6, 12). 

-O. 23, R. 1 (2)—‘Other sufficient grounds’ — If 

ejusdem generis. 

With regard to tbe phrase ‘other sufficient grounds* 
the trend of judicial opinion is that it should be 
given a wider meaning than that it should be cons¬ 
trued ejusdem generis with formal defect. The 
grounds though not ejusdem generis w’ith ‘formal 
defect* should be analogous ta it. (*58) 71 Mad 
L W 77. 

-O. 23, R. 1 (2) (b)—‘ Other sufficient grounds’*— 

Expression must be construed as analogous to expres 
sion “some formal defect" in sub-JRuie 2 (a) — Suit 
tor declaration of sole Alavugaran mirasi right—Dis¬ 
missal on merits—During pendency of appeal, prayer 
to withdraw suit with liberty t0 5ue again, not as 
sole owner, but as co-sharer of right, granted — Revi¬ 
sion— As suit was dismissed on merits, prayer, held, 
could not have been granted even if expression “other 
sufficient grounds" were not to be restricted to grounds 
analogous to those mentioned in sub-rule (2) fa)-See 
Civil P. C. (1908), O. 23 ; R. 1 (2) (a). ( ’65) 78 Mad 
L W 618. 

0. 23, R* 1 ,2) (b) Other sufficient grounds’* 
—Meaning and effect of. 

Sub-clauses (a) and (b) of R. 1 (2) of O. 23, deal 
with two different situations, and not with similar or 
analogous situations. It will not be doing any vio¬ 
lence to the language or the spirit and object under¬ 
lying the clause “other sufficient grounds" if it is 
held that a wider discretion is sought to be given to 
the Courts under sub-cl. (b) than under sub-cl. (a). 
There is no justification to restrict the scopa of sub- 
cl. (b) when the Court is satisfied on other and suffi¬ 
cient grounds to give leave to withdraw than those 
contained in sub-cl. (a). 69 Mad L W 767 : A I R 

1957 Mad 207 (208) (Pt A) [Fr 6). 

-O. 23, R. 1 (2) (a) (b) — ‘Formal defect’ and 

‘other sufficient grounds’—Meaning of. 

“Other sufficient grounds" in clause (b) has been 
interpreted to mean “grounds ejusdem generis to 
those mentioned in clause (a)" or at least analogous 
to them. Insufficient evidence or a false genealogical 
table, or even the fraud of plaintiff’s vakil, wilt not 


(a) or (b) or O. 23, R. 1 (2) being 
neither a formal defect, nor falling under "other 
sufficient grounds.” 1951 Mad VV N 487 : (1951) 1 
Mad L J 194 : A I R 1951 Mad 715 (715, 716) (Pt A) 

(Jrrs JL f • 

O. 23, R. 1 — Cl. (b) should be read ejusdem 
generis witcl. (a)^ No leave to witndraw suit to 
enable plaintiff to raise in fresh suit wider questions 
which could not be raised in suit can be granted— 
Proper method is by way of amendment of plaint. 

Clause (b) of O. 23, R. I must be read as ejusdem 
generis with cl. (a). There must be something in 
the nature of a formal defect before permission can be 
granted to file a fresh suit on the same cause of 
action. Leave cannot be granted to withdraw the 
suit to enable the plaintiff to bring another suit on 
the same cause of action in order to raise wider 
questions which could not strictly form the part of 
the suit sought to be withdrawn. In such a case the 
proper procedure to secure the wider consideration 
of the matters raised is by amendment of plaint. 
(1949) 2 Mad L J 457 : 1949 Mac! VV N 673 : AIR 
1950 Mad 40 (40, 41) (Pr. 2). 


-O. 23, R. 1 (2) (b) — “Other sufficient grounds" 

—Words refer to defect shutting out fair trial on 
merits—Omission of part of claim—Collusive suit on 
behalf of minor members of family—Fair trial not 
shut out — Permission to withdraw should not be 
given. 

The main object of the rule is to prevent the defeat 
of justice on technical grounds. The words “other 
sufficient grounds" refer to some defect in the suit 
which has the effect of shutting out a fair trial on the 
merits and which arises out of some error made in 
good faith by plaintiff or by the Court at the instance 
of either party w’hich can only be effectively set 
right by retrial. A I R 1941 Nag 258, Foil.: 5 Lab 127 
(PC): AIR 1944 Nag 51, Rel. on. 


It would be doing violence to the language of the 
rule to say that the words “other sufficient grounds" 
mean any ground which appears to the Court to be 
sufficient. 13 M I A 160 (170), Rel. on.; AIR 1934 All 
214; A I R 1S31 Cal 268 and A I R 1919 Mad 1071> 
Diss. from.; AIR 1949 Nag 10 and A I R 1940 Bom 
121 (FB), Ref. 

It is not the apprehension of plaintiff that matters. 

A suit was brought on behalf of minors represented 
by mother as next friend challenging a surrender by 
the father of the minors and his mother. The alienee 
alleged collusion between the father and plaintiffs. 
The plaintiffs then applied for permission to with¬ 
draw on the ground that they had omitted to claim 
relief that the alienation by the father was not bind¬ 
ing on their share. 

Held, that there was no defect in the plaint that 
would lead to dismissal or apprehended dismissal; 
that a fair trial of matters in controversy was not 
shutout; that the plaint was deliberately drawn up 
in the form bearing signs of collusion between adu 
members and minors appearing as innocent plaint i s 
and that permission to withdraw should not 

given. A I R 1924 Rang 249, Disting; A I R 1914 All 
457. Rel. on. 1952 Nag L J (Notes) II. 


-O. 23, R. 1 (2) (b) — “Other sufficient grounds" 
onstruction. 

here is no justification for restricting the meaning 
he expression “other sufficient grounds’ in U. -3, 
[, (2) (b) only to formal defects or those analogous 
reto. The words are wide enough to embrace other 
sets as well. There is no justification for importing 
> the language of O. 23 , R* 1 (2) (b) the 
i put upon the expression ‘for other su ci 

n At u i a rn 1946 Lah 429 and AIR l yA5 
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Mad 1287 (FB), Rel. on. and A I R 1951 All 845 (FB); 
A I R 1940 Bom 121 (FB), Not foil.; 20 Cut L T 643, 
Diss. from. 

The failure of the plaintiff’s counsel to incorporate 
a prayer for dissolution of the partnership in a suit 
for accounts is bound to result in the dismissal of the 
suit. Th is is certainly a defect and provides a suffi¬ 
cient ground for permitting the plaintiff to come to 
Court again with a properly dratted plaint. 22 Cut 
L T 32 : I L R (1956) Cut 1 : (S) AIR 1956 Orissa 77 
(78) (Pt B) (Prs 4, 7). 

y—O. 23, R. 1 (2) (b) —“Sufficient grounds” mean¬ 
ing to be construed ejusdem generis with words 
“formal defect” in Cl (a) of sub-R. (2) — Held, that 
there was no sufficient cause. AIR 1955 NUC (Orissa) 

1113. 

-O. 23, R. 1—“Sufficient grounds.” 

The assertion that the facts alleged in the plaint 
were unnecessary for purposes of the plaintiff’s case 
and that some of them were incorrect as well, cannot 
be regarded a sufficient ground for allowing the plain¬ 
tiff to institute a fresh suit. I L R (1953) Patiala 551: 
A I R 1953 Pepsu 105 (107) (Pt C) (Pr 4). 

- O. 23, R. 1 (2) (b), S. 115—Order allowing with¬ 
drawal of suit on sufficient grounds — Discretion of 
Court—Exercise of. 

An order allowing to withdraw a suit on sufficient 
grounds must be a speaking order so that the High 
Court can in its supervisory jurisdiction see that the 
order is within the bounds of O. 23, R. 1, and not 
arbitrary or based merely on the Court’s sweet wall. 
When a discretion is given to a Court of justice, the 
discretion has to be exercised on well-recognised 
judicial principles and the order should not give an 
impression that the Court has treated the matter as if 
it is completely dependent on his own private opi¬ 
nion, fancy, or pleasure. (’64) 66 Punj L R 404. 

—O. 23, R. 1 — Applicability and scope — Second 
Knit on same cause of action brought during pen¬ 
dency of first — Withdrawal of first — If can be 
allowed Second suit, if maintainable. 

Where a man had brought a suit for being declared 
as the legally adopted son of his adoptive father on 
the ground of adoption by the widow of the father 
he cannot be allowed to withdraw that suit after the 
stage of evidence has come and to proceed with 
another suit which he had brought with slight varia¬ 
tions in his allegations one of them being that he was 
adopted by the adoptive father and not by the 
widow. The second suit brought during the pen¬ 
dency of the first, is a gross abuse of the process of 
the Court, and is liable to be dismissed. 53 Pun L R 
313 : AIR 1952 Punj 144 (146) (Prs 11, 12). 

T '^‘23, R. 1 (2) (b)—'“Sufficient grounds”—-Ground 
that plaintiff had failed to file certain documents in 
spite of previous opportunities held not sufficient 
cause. AIR 1955 NUC (Sau) 5419. 

^'i 23, R* 1 — Applicability — Withdrawal on 

5 round of want of evidence cannot be allowed. A I R 
955 NUC (Yin Pra) 5117. 

12. “May grant permission.” 

(a) Form of permission. 

12. “May grant permission.” 

‘ 9. 23, R. 1 (2) Suit for declaration of title— 

Judge taking evidence and adjourning case for judg¬ 
ment — Plaintiff applying for permission to with¬ 
draw suit with liberty to file fresh suit on same 
cause of action — Evidence showed that there w ere 
other co-sharers besides plaintiff and suit likely to 
fail on that ground judge granting permission — 
Question whether plaintiff was entitled to relief 


held affected merits of case—Permiision held could 
not be granted under O. 23, R. 1 (2). 

Held, on facts, that the question whether the plain¬ 
tiff was entitled to the reliefs claimed in the suit 
having regard to the fact that he was not the sole 
owner of the lands was merely one of the co-owners 
was a question which affected the merits of the case. 
The defence of the defendant that the plaintiff 
should not be given any of the reliefs claimed by 
him because he had no title to claim those reliefs 
was a defect affecting the merits of the case and 
could not possibly be said to be a defence based on 
any formal defect in the case of the plaintiff or on 
any defect analogous to formal defect. If the defen¬ 
dant’s contention was correct, the suit of the plain¬ 
tiff would fail not by reason of anv formal defect or 
any defect analogous to formal defect but by reason 
of the inability of the plaintiff to make good the 
title claimed by him in the plaint. Under these cir¬ 
cumstances permission could not he granted to the 
plaintiff to withdraw the suit under O. 23, R. I 
AIR 1950 Bom 378, Rel. on. (1963) 3 Cuj L R 80o'~ * 


23 ’ R- 1 ~ Scope of inquiry-Partition suit— 
Withdrawal by plaintiff—When inav be permitted 

— Rule and exceptions—Considerations. 

Ordinarily, when the Court finds no impediment to 
the dismissal of a suit after the announcement of the 
withdrawal of the claim by the plaintiff it will simply 
dismiss the suit of the plaintiff which he has with¬ 
drawal. There are some exceptions to this rule as have 
bean recognised in partition suits, account suits and 
partnership suits. In these suits, if the plaintiff ini 
tends to withdraw from the suit the Court may not 
dismiss the suit merely because the plaintiff has with-' 
drawm from the suit, it will transpose the defendants 
who have vested rights as plaintiffs and the plaintiffs 
a-> defendants in the suit and allow the suit to pro¬ 
ceed. The Court has to see whether or not the defen¬ 
dant will be prejudicial if the plaintiff is allowed to 
withdraw from the suit. In other words, the Court 
has to determine whether, if the plaintiff is allowed 
to withdraw from the suit the defendant will be able 
to seek his remedy in a separate suit without anv 
legal impediments. Mere inconvenience to a defen 
dant wouJd not justify the Court to disallow the 
plaintiff from withdrawing the suit. 11 I K T w 
51 : AIR 1952 J & K 33 (34, 35) (Pt A) (Pr 5). 


-„ f r — i^eave io with¬ 
draw suit—When granted. 

The Court will not grant permission to withdraw 
the suit with liberty to institute a fresh suit to 
enable the plaintiff after he has failed to conduct’the 
suit with proper care and diligence and after his 
witnesses have failed to support his case, to obtain an 
opportunity of commencing the trial afresh in order 
o avoid the result of his previous bad conduct of 

71 MadY \V 77° pre,utlice the °PP°site party. ('5S> 


sity 


11 r hough the Court can pass an order under this 
rule suo motu and an application by the plaintiffs is 

not necessary, it is an elementary rule of universal 
application and founded upon plainest principles of 
justice, that judicial orders should be made only when 

Sssm Mad LW 77 ° pportunit y to be heard. 

■O. 23, R. 1—Reasons for order. 


1 here is nothing in law forcing a Court to cive 
reasons when refusing permission though if must 
give reasons when granting permission. 1951 Mac! 
W N 48/ : 1951) 1 M L f 194 : AIR 1951 Mad 7?^ 
(719) (Pt B) (I>r 2). d 715 
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O. 23, R. 1 (2) 'May grant permission’ — Per- 
mission to f'le second suit on condition — Suit filed 
without Compliance-Dismissal— Bar to third suit 

The third suit filed by the plaintiff after complying 

, 'lYT 0ml, " 0n !m P° sed upon him under 0.23, 
J.\ 3 ( u i • ,s competent although the second suit 
hied by him had been previously dismissed because 
U was filed without complying with that condition, 
(here is no provision oi law or equity which debars 

*oo2 h ' rd s mt filed under such circumstances. AIR 
lb2o Bom 2<2 (1), Diss. from. 

r Order 2 >, R. 1 (2) (hi, unlike R. 1 (3) which speci- 
ncaily lays down that a fresh suit would not be 
competent does not deal with any proceedings taken 
a.ter the required permission, or, certain terms, if 
any has been granted. It cannot also be said that 
R. 1 Vi) becomes applicable if the fresh suit when 
.Red without complying with the conditions of the 
order made under R. 1 (2) (b) has been dismissed. 

. Only in four circumstances is a fresh suit barred 
uv the Lode. I hey arise under O. 2, R 2-0 S R Q- 

O. 22, R. 9 and O. 2-3, R. 1 fS). When the case’ does 
not come^ under any of the above provisions the 
vhird suit is not barred by reason of the dismissal of 
the second suit for non-compliance v/ith the condi- 
tions imposed by the order under O. 23, R. 1 (2) (b). 

The dismissal of suit for non-compliance with the 
conditions of the order made under R. 1 (2) (b) stands 
on the same footing as a dismissal of a suit filed 
without complying with the provisions of S. SO of 
this Code or,S. 69 of the Partnership Act. The dis¬ 
missal in such circumstances amounts to what is 
known as a ‘non-suit’ and such dismissal has not the 
effect of barring the right of the plaintiff to litigate 
the matter in a fresh suit after complying with the 
condition. 

Nor is the third suit barred by the di< missal of the 
second suit on the principle of res judicata. S. 11 of 
the Code has no application to such a case as the 
secoud suit cannot be said to have been finally deter¬ 
mined and decided by the dismissal. ILR (193S) 

Punj 1519 : 60 Puni L R 3SS : AIR 1958 Punj 469 
(470, 471) (Prs 3, 4, 5, 7, S) (DB). 

12 (a). Form of permission. 

-O. 23, R. 1—Form of permission. 


air'&U 1 .?! 1 1959 

13. “On such terms as it thinks fit.” 

O 23 R. 1 (2) (b) and (3) - Withdrawal of suit 

I'rJ'vr V t0 h ri ?ff l) fr ? sh Slli , f °n certain condition 
, . L n j ' u) [i no r L, i ec — Subsequent suit - Main¬ 
tainability. Sec Ibid, S. 11. AIR 1955 N U C (Aj ne?) 

' 23. Rr. 1 and 2 — Construction — ‘‘On such 

terms as it thinks fit”—Meaning of. 00 

P' 2 .\?‘■ 1 a , Court while permitting the 
plaintiff to withdraw his suit with liberty to bring a 

,. es , has no right to cut down the period of 
limitation provided by the statute. Such an order if 
passed is ultra vmes the powers of Court and the law 
ot limitation laid down in the Limitation Act would 

of Oon n S & suc , h fres J> suit. The wordings 

of O -3, R. 2 that the plaintiff shall be bound by 

the aw of limitation in the same manner’ suggest 

that the binding force that applies to the suit is the 

force of the statute of limitation and not the force of 

imU,n r flave l>een massed by any Court. 

W R (H C) 620 i AIR 

, . P‘ ^ Construction—“On such terms qs it 

thinks fit . 

Where the plaintiff is allowed under O. 23, R. 1 to 
bring a fresh suit on condition that he should deposit 
le costs before instituting the fresh suit but there is 
no specific period of time provided for depositing 
such costs the Court is entitled to accept the deposit 
alter the institution of the suit provided the suit is 
not barred by limitation on the date of deposit. AIR 
1933 All 810, Foil. 1953 All L J 529 : 1953 All W R 
(H C) 620 : AIR 1954 All 71 (74) (Pt D) (Pr 16). 


7°/ 1 — Applicability — Suit bad for 

miiitlfariousness — Plaintiff expressing willingness to 
continue suit against one defendant only — Order 
striking out names of others with direction to file 
fresh plaints against remaining defendants within 
three days—Effect of-Limitation Act (1908), S. 14. 

See Ibid, O. 1, R. 10 (2). AIR 1959 Andh Pta 349 
(DB). 


Where a plaintiff-files a petition to withdraw the 
suit with permission to file a fresh suit regarding the 
same subject-matter, under 0.23, R. 1 (2) the Court 
has got the right to dismiss the petition telling him 
that he might withdraw the suit if he wants buf that 
it will not give him permission to file a fresh suit 
regarding the same subject matter. The Court cannot 
divide the petition into two, and accept the with¬ 
drawal and refuse the liberty in the same order 
1951 Mad W N 487 : (1951) 1 Mad L J 194 : AIR 
1951 Mad 715 (Pt C) (Pr 1). 

-O. 23, R. 1—Discretion—Duty of Court—Plaintiff 

requesting for permission to withdraw suit and to 
bring fresh suit — Request not acceptable — Court 
should direct plaintiff to proceed with case. AIR 
1955 NUC (Punj) 597S. 

—O. 23, R. 1 (2)—Duty of Court—Withdrawal of 
suit allowed but permission for fresh suit rejected— 
Legality. 

When an application is made under sub-rule (2), 
it is not open to the Court to treat it as if it is an 
application under sub-rule (I) without any condition 
and Fto grant the prayer for withdrawal and refuse 
the prayer for permission to bring a fresh suit. The 
prayer under sub-rule (2) must be treated as one 
whole and the Court may either reject the entire 
prayer or allow the entire prayer, i e., permit the 
withdrawal of the suit with liberty' to bring a fresh 


D. 23, R. 1 — Permission to withdraw suit with 
leave to bring fresh suit on condition of payment of 
costs before institution of fresh suit — Second suit 
without payment of costs is not maintainable—It is 
however open to defendant to waive such condition 
and accept costs during pendency of second suit. 

W hero a plaintiff is allowed to withdraw'his suit 
with liberty to bring a fresh suit upon condition that 
he should pay the costs of the defendant before the 
institution of a fresh suit, the condition imposed must 
be strictly complied with and if the plaintiff brings a 
fresh suit without paying the costs, then the suit is 
not properly framed and is liable to be dismissed- 
Rut if after the institution of the second suit the 
costs are paid and accepted by the defendant in ful¬ 
fil meat of the condition imposed for the institution 
of the second suit, such action on the part of defen¬ 
dant removes the bar for the institution of the second 
suit, a bar which is imposed in his interest and for 
his benefit The reason is that it is open to a party to 
renounce the banefit that a law or a contract confers 
up an him provided such renunciation is not opposed 
to the principles of public policy. The condition of 
payment of costs being designed to protect the in¬ 
terests of the defendant there is no question of public 
policy involved in the waiver of such condition : 
(1S48) 1 Exch 051, AtR 1941 Com SS9, AIR 1925 
Bom 272 and AIR 1931 Bom 257, Pel. on; Case law 
discussed. 51 Bom L R 757 : ILR (1949) Bom 428 • 
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AIR 1950 Bom 113 (116, 117) (Pt A) (Prs 7, 9, 10) 
(DB;> 

9* 23, R. 1—Scope — Leave to withdraw with 
permission to bring fresh suit on payment of cost— 
Costs paid after institution of fresh suit —Sufficiency. 

Where the Court permits the plaintiff to withdraw 
the suit under O. 23, R. 1, with liberty to file a fresh 
suit on payment of costs, but the plaintiff files the 
fresh suit but pays the costs after the institution, the 
Court should not dismiss the suit on technical grounds 
but it should permit the costs to be deposited by ex¬ 
tending time under S. 148. A I R 1920 Pat 409, Ref.- 
AIR 1950 Bom 113, Dissented from. 

Where the Court dismissed the second suit on tech¬ 
nical grounds, the third suit filed by the plaintiff, 
within time after payment of costs was held to be 
proper, treating the second suit as non-existent. AIR 
1955 N U C (Mad) 72. 

9* 23, R« 1 and S. 3o—Withdrawal of suit with 
permission to bring fresh suit — Plaintiff to deposit 
costs before bringing fresh suit — Fresh suit not in¬ 
stituted Plaintiff held liable for costs. 

The powers of the Court in awarding costs are 
wide and there is no warrant for holding that when 
a Court accords permission for institution of a fresh 
suit under O. 23, R. 1, Civil P. C., it cannot award 
costs of the suit and it can only make the payment of 
such costs conditional upon the institution of the 
fresh suit. Such an interpretation would not only 
tetter the powers of the Court regarding costs but 
would also make it possible for a litigant to prolong 
the proceedings in a case for any length to the harass¬ 
ment and the detriment of the other party and when 
it finds that the suit must fail, to come forward with 
an application for permission to institute a fresh suit 
and after having obtained such permission to sit at 
home without bringing the suit and in this way get 

rid of his liability to pay the costs of the opposite 
party. 

Where the Court allows the plaintiff to withdraw 
his suit with liberty to bring a fresh suit with a direc¬ 
tion, Plaintiff shall of course pay the costs of defen- 
dants, which must be deposited before the new suit 
is hied the order cannot be construed to mean that 
if the plaintiff does not institute a fresh suit he would 
not be liable for the costs. The first part of the direc- 

the plaintiff liable to the defendants’ costs 
and this liability is not affected in any way by the 
institution or non-institution of suit. The second part 
merely layj! down that if the plaintiff brings such a 
.suit the^same shall not lie before the costs are depo- 
sited in Court. A 1 R 1941 Bom 290 and A 1 R 19.39 

Rang 378, Dist. I L R (1952) Patiala 95 : A I R 1952 
Pepsu 67 (68) (Pr 5). 

** “O' 23, R. 1 (2) — Scope — Permission to with- 

draw subject to conditions — Non-compliance with 
conditions. AIR 1931 Bom 257; AIR 1939 Rang 378- 
AIR 1924 Mad 877; AIR p»35 All 723, Not foil. See 
Ibid, O. 7, R. 11 (d). AIR 1955 Raj 97 (FB). 

14. Effect of permission. 

O. 23, R- 1 Withdrawal of suit at stage of appeal 
to claim benefit of enactment - Setting aside of trial 
Court’s decree as result of withdrawal —It amounts to 
reversal of decree—Restitution allowed held not con¬ 
trary to justice of case. See Ibid, S. 144. 19G2 All L J 

:—-O. 23, R. 1 — Order permitting plaintiff to file 
iresh suit against defendants—Defendants long before 
ceasing to be parties to suit — Order does not bind 
them and they can question the order in the subse¬ 
quent suit. AIR 1955 N U C (All) 4427. 

[Vol. 3] Fn.D. 15. 
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O. 23, R. I-—Scope—Order allowing withdrawal 
i leave to file fresh suit—Subsequent suit—Order 
cannot be challenged. 

Leave to withdraw and liberty To file a fresh suit is 
clearly recognised in O. 23, R. 1 of the Civil P C It 
expressly recognises the Court’s power to grant such 
eave to institute a fresh suit on suet, tfrms as it 
thinks fit, and it is not permissible in the subsequent 
suit to re-agitate that question and to c msider v. he- 

PolVairni oV VaS vali<l,y « iven or nt t. AIR 1921 
(Prs S 12 *13) Re ‘ ° n ' A 1 n 1960 Cal 409 < 4 11) (Pt B) 

Effect of ’ B 1 ^ ~ Crant Permission under — 

granting of the permission under R. 1 (2) to 
withdraw with liberty to bring a fresh suit removes 

, f . t , ., ,, ich would otherwise apply 

if a fresh suit on the same cause of action is brought 
It places the plaintiff in the same position as he would 
have been in, had he brought no suit at all. But the 
granting of the permission to withdraw a suit with 
liberty does not imply the recogmtion of the main¬ 
tainability of the second suit. (’58) 71 Mad L VV 77. 


, . O- 23 R. 1 — Suit dismissed with permission to 
bring fresh suit on request of defendant-Fresh^uit 
-Defendant is estopped from contending that ore- 
vious order w as illegal—Evidence Act (1872), S. 115. 

The Government like any other party cannot he 
allowed to approbate and reprobate. A suit against 
Government was decreed by the trial Court. In anneal 
the government contended that the suit was bad for 
want of notice under S. 80. On request by the Govern¬ 
ment the plaintiff’s suit was dismissed with liberty to 
bring fresh suit after complying with the requirement 
of notice. When the fresh suit was instituted the 
Government contended that the suit was barred under 
u - 23, R. 1 as the previous order was illegal. 

Held, that it was not open to the Government to 
raise such a contention when the previous order had 
been passed at their instance. (1952) 1 Mad T T Kha 

2) d L W 787 ! A 1 R 193 3 Mad 391 (392) J S 4 b) 

—0. 23, R. 1-Applicability—Plaintiff abandoning 
part of his c claim and then withdrawing suit with 
liberty to file fresh suit — Plaintiff can include in 
subsequent suit claim abandoned in previous sni? 

37 Mvs L J S89 : I L R (1959) Mvs 715 " AIR iQfin 
Mys 178 (180) (Pt A) (Prs 5, 8). lyS ' lt> • A 1 « I960 

— 0.23. R. 1 (4) — Order granting permission — 

Construction and efiect of—Presumption of validity. 

Where a suit is allowed to be withdrawn with per- 
mission to bring a fresh suit on the same cause of 
action, it must be presumed, in the absence of proof 
to the contrary, that the Court was satisfied fh£ 
contention in Cls. (a) and (b) ofTub- r 2) e x sted i? 
is not sufficient for a party challenging that order to 
merely point out that no reasons were given bv the 
Court for making that order. Even if the order was 
erroneous it was not one passed without jurisdiction 
so long as it was one passed by a Court nf m™°? 
jurisdiction. AIR 1922 Pat 44 (FB), Foil. 0rn P etant 

Where the order granted recites “Parties heard- 
there can be no objection to the prayer” it shows the 
consent of the other plaintiffs in the prior su* kL 
been given. And in view of the fact that in fhl* • 

suit the other plaintiffs carried on with the trial with 1 
out demur the principle in 1 Pat 90 ic ^ ^ with- 

plicable. AIR 1952 Pat 457 (458) (Pr 3). P ^ y ap " 

petluorf— LitTo^SrlSS £, with ^w 
(1955) subsisting — Application under S ^fifeffAf 1 

respondent-wife for interim maintenance, allowed- 
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• 

Amount of maintenance not paid—Petitioner seeking 
withdrawal of petition on ground of filing fresh peti¬ 
tion under S. 13 — Petition under S. i2 can be dis¬ 
missed as withdrawn — Dismissal cannot ipso facto 
wipe out order of miintenance from the very start — 
It is interim order and will operate till termination of 
proceediLgs under S. 12- Compliance of order under 
S, 24 cannot be made condition precedent for petition 
under S. 13 of the Act - Hindu Marriage Act (1955), 
Ss. 12, 13 and 24. 1965 Cur L ] 40 : 67 Pun L R 485. 

-O. 23, R* 1—Status of plaintiff in suit, alleged to 

be barred under O. 23, R. 1. separate and distinguish¬ 
able from one in which he instituted suit withdrawn 
under O. 23, R. 1-Suit is not hit by O. 23, R. 1. 1964 
Cur L J 315 : 66 Punj L R 884. 

-O. 23, R. 1 (2) -Permission under O. 23, R. 1 (2) 

§ ranted after abatement of suit against deceased 
efendant— Whether governs legal representatives of 
such defendant. See Ibid, S. 151. AIR 1958 
Tripura 24. 

15. Fresh suit must be between the 

same parties. 

-O. 23, R. 1 (3)—Scope—Defendant in fresh suit 

different—Suit held not barred. 

Where the defendant in the suit withdrawn with¬ 
out leave to file fresh suit were dilferent from those 
in the fresh suit filed subsequently, the defendant in 
the fresh suit being the plaintiff in the withdrawn 
suit withdrawal of the previous suit did not bar the 
fresh suit* 1960-30 Cum Cas o82 : ILR (19 d 9) 2 Cal 
530 : AIR 1959 Cal 715 (726, (Ft D) (Pr 31). 

_O. 23, R 1 (3)— Scope— Previous suit by trustees 

of temple— Withdrawal — Subsequent suit by mem¬ 
bers of community— Reliefs different—If barred. 

Where the previous suit was brought by the trustees 
of certain temple in their own right as trustees, for 
the declaration that the conditions requisite for action 
under Chapter 6-A of the Madras Act 2 of 1927 did 
not obtain in the case for an injunction restrlining 
the Board from proceeding further in the matter and 
the subsequent suit was for a declaration of the sec¬ 
tional character of the temple and for setting aside 
the notification actually made by Government on the 
report of the Board, the cause of action in respect of 
the latter relief having arisen only when Act 19 of 
1951 came into force, the parties to the suit and the 
reliefs claimed are different and the withdrawal of 
the previous suit doss not operate as bar to the subse- 
auent suit under O. 23, Civil P. C 1959 Ker L J 671: 
1959 Ker L T 689 : ILR (1959) Ker 728. 


16* Same subject-matter. 


O. 23, R« 1 (3)—“Same subject-matter.” 

Subject-matter means cause of action for suit by 
fdaint-iff—Order bv State conferring under-proprietary 
rights in favour of defendant — First suit bv plaintiff 
for declaration of iiis occupancy rights and for can- 
cellation or order in favour of defendant—Suit with¬ 
drawn without permission by Court-Subsequent suit 
for possession on allegation that in pursuance of 
order in favour of defendant plaintiff was dispos- 
cpcced by him-Cause of action for both suits is same 
—Subsequent suit barred under O. 23, R. 1 (3). A I R 
1948 Adi 60, Rel. on. AIR 1953 Bilaspur 15 (15, 16) 

(Pr 5). 

_O 23, R. 1 (3), O. 39, R. 1 (b) “Subject-matter 

of suit” — Injunction order on interlocutory appli¬ 


cation - Relevancy* 

For the determination of the subject-matter of a 
suit under 0.23, R. 1 3) subsequent interlocutory 
applications or orders passed on such applications 
have no relevance and bearing It cannot be luId 
that the fact that an injunction has been issued in the 


case against the defendants restraining them from 
selling the shares in suit prove that the subject- 
matter oi the suit must have been the right to sell the 
shares. Injunction can be issued by the Court even 
with respect to a matter which is not the subject- 
matter of a suit. O. 39, R 1 (b) clearly indicates this. 
Apart from O. 39 the High Court has inherent power 
to issue injunctions. 

Moreover the granting of the injunction might 
itself be not correct. 1960-3 Com Cas 582 : I L B 
(1959) 2 Cal 530 : A I R 1959 Cal 715 (722) (Pt B) 
(Pr 16). 


-O. 23, R. 1 (3) — “In respect of the same cause 

of action”—S. II—Scope and distinction. 

In order that O. 23, R. 1 (3) may apply the subse¬ 
quent suit must be in respect of the same subject- 
matter as the previous suit. If on a comparison m the 
plaints in the two suits it is found that the reliefs 
claimed and the allegations constituting the cause of 
action are not exactly identical that will not be con¬ 
clusive and subsequent suit may yet be hit by th6 
mischief of O. 23, R. 1 >3). For the "determination of 
the question one has to look to the substance of the 
two suits and not to their form and language only. If 
the cause of action in the subsequent suit is different 
from the cause of action in the previouj suit with¬ 
drawn, the two suits must be held to be in respect of 
different subject-matter. The addition of a new fact 
to a state of existing facts may change the character 
of the suit and the right to relief. For the purpose of 
O. 23, R. 1 (3) each one of the bundle of facts jointly 
and severally should not be treated as giving rise to 
the cause ot action so that the subiect-matter ol the 
suit is so extensive as to cover all claims that may 
arise from the proof of each single fact in such per¬ 
mutation and combination as can be imagined. All 
the facts pleaded have to be looked at as a ‘bundle’ 
that is in the collective capacity as giving right to a 
claim. 


If the cause of action which gave rise to the reliefs 
claimed to the subsequent suit did not arise when the 
previous suit was instituted and withdrawn in the 
sense that one important event absolutely essential to 
complete the caus« of action in the subsequent suit 
did not take plac then, the subject-matter of the two 
suits must be different and O. 23. R. 1 (3) has no 
application. If the suit was not decided but merely 
withdrawn, no question of res judicata arises and in 
law the plaintiff is still entitled to agitate the question 
in Court The principles of S. 11 and O. 23. R. 1 13) 
are different and it is not permissible to apply the 
principles of res judicata to cases under O 23. R 1 
(3'. 1960-30 ( om Cas 582 .ILR (1959) 2 Gal 530 : 
A I R 1959 Cal 7l5 (722, 723) (Ft C) (Prs 17, IS, 


19 20). 

-O 23, R. 1 (3)—“Subject-matter”—Meaning of. 

The subject-matter of two suits can be the same 
when they are based on the same cause of action and 
the relief prayed for in them is a so the same. Case 
law discussed I L R (1952) Patiala 661 : A I R 1953 


epsu 34 (36) (Pr 10). 

—O 23, R. I (3), O. 20, R. 13 — “Subject matter” 
lean- cause of action — First suit by widow for ad- 
linistration of her deceased husban i’s estate—bun 
withdrawn—Second suit for recovery of dower debt 
gainst heirs is not birred. The two suits are dil¬ 
uent in nature and are bised on different causes o. 
-■'tion AfB 1933 Lah 943 Rel. on. ; A I R 192/ Al* 
2H, Mot foil. 03 Puuj L R 775 : A I R 1962 Tun) 5C 
511 (Pr 0). 


17/ Effect of withdrawal without 

permission. 

_o. 23, P>- 1 (3) -Withdrawal—Effect of. See Ibid,- 

S. 11. AIR 1959 All 530 (DB). 
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—O. 23, R. 1 (3) — Scope — Sait by tenant against 
trespasser in revenue Court — Withdrawal — Subse¬ 
quent suit in proper Court can be instituted. 

A suit for possession by a tenant against a tres¬ 
passer instituted in a revenue Court is not a proper 
suit and even if it was withdrawn the tenant cannot 
be estopped from instituting a suit subsequently in 
the proper Court. AIR 1955 N U C (.411) 2754. 

“ 7 —O. 23, R. 1—Withdrawal of suit without permis¬ 
sion to bring fresh suit — Effect—(High Court Rules 
and Orders—Calcutta Civil Rules and Orders, Vol. 1, 
Part I, Chap. 1, R. 187). 

If the plaintiff desires to withdraw his suit and 
does not want permission to institute a fresh suit the 
Court has no discretion in the matter. The with¬ 
drawal does not amount to dismissal of the suit for 
non-prosecution or to dismissal at all. There is no 
question, therefore, of drawing a deciee. The order 
recording the withdrawal can, however, be formally 
drawn up under R. 187, Part 1, Chapter 1, of the 
Civil Rules and Orders, Vol. 1, inasmuch as the order 
directed payment of costs by the plaintiff to the 
defendant. 60 Cal W N 400 j 97 Cal L J 193 : AIR 
1957 Cal 57 (57, 58) (Pt A) (P^s 2, 3) (DB). 

O. 23, R. 1 (3) — Applicability — Suit for eject¬ 
ment on ground of forfeiture withdrawn—Second suit 
on different ground not barred. See Ibid, S. 11. AIR 
1955 N U C (Cal) 2336. 

-O. 23, R. 1 (3)—Suit under O. 21, R. 63-Starting 

point for limitation — Objection under O. 21, R. 56 
dismissed summarily on 2-3-1953 — Subsequently 
defect detected in writ of attachment and order for 
fresh attachment passed on 26-6-L953, executing 
Court taking the view that previous attachment being 
defective was not valid and as such was non-existent 
—Meanwhile title suit filed by objector under O. 21, 
R. 63 against order of 2-3-1953 withdrawn and fresh 
objection to order of attachment of 26-6-1953 filed 
by objector but refused by Court on 1-3-1954-HeId, 
withdrawal of previous suit, though it was without 
eave to bring fresh suit under J. 23, R. 1. (3), was no 
bar to subsequent title suit. See Ibid, 0.21, R. 63. 
AIR 1962 Pat 218. 

~~ “O. 23, R- 1 Withdrawal of suit under O. 23, 
R. 1 is analogous to dismissal for default — There 
being no decision on merits, there can be no res 
judicata. See Ibid, S. 11. (’64) 66 Punj L R 884. 

~P; 23, R* 1 Previous writ petition not pressed 
and dismissed Nothing to show that it was with¬ 
drawn with liberty to file fresh petition — Held bar 
might be created under O 23, R. 1 to the filing of 
fresh writ petition. Constitution of India, Art. 226 
(’62) 64 Pun L R 1116 : 1962 Cur L J 545. 

--O. 23, R. 1 — Landed property bequeathed in 

favour of grandsons—Death of testator—Suit by sons 
of testator ior possession against grandsons — One of 
sons withdrawing — Suit decreed to the extent *of 
continuing plaintiff’s share—Withdrawal held did not 
amount to alienation by withdrawing plaintiffs in 
favour of defendant-grandsons which could be 
attacked under the Punjab Customary Law — it only 
amounts to acknowledgment of validity of will. A I R 
1960 Punj 33 (34) (Pr 3). 

18. Revision. 

-O. 23, R. 1—Order under—Error of law — Inter¬ 
ference in revision. See Ibid, S. 115. AIR 1959 All 
463 (DB). 

• O. 23, R. 1 (2)—If the Court purports to exer¬ 
cise discretion under Cl (b) but the grounds are not 
analogous to the defects referred to in cl. (a) the 
decision even though judicial can be interfered with 
under S. 115. Abdul Ghafoor v. Abdul Rahman 


(1908), O. 23, R. 1, Note 17 227 

1951 All W R (H C) 575 : 1951 All L J 607 : I L R 
(1952) 1 All 742 : AIR 1951 All 845 <850) (Pt A) 
(Pr 22) (FB). 1 

G. 23, R. 1 and S. llo Order allowing plaintiff 
to withdraw suit with liberty to bring fresh suit- 
interference in revision. 

A suit as originally filed, was for a declaration that 
an alienation made by one ‘O’ would not affect the 
reversionary rights of the plaintiffs after his death 
During the pendency of the suit, ‘G* died and there¬ 
upon it became incumbent upon the plaintiffs to ask 
lor possession in addition to declaration. The Court 
below, whi e conceding that the purpose coufd be 
served by allowing the amendment of the phint felt 
that withdrawal oi the suit, with permission to brine 
a fresh suit, would be more ‘advisable’ On these 
premises, it permitted the withdrawal of the suit 
with liberty to bring a fresh suit, on payment of 
Rs. 10 as costs to the opposite side. 1 y 1 

Held, that though the purpose could be served bv 
an amendment of the plaint yet the Court below n 
the exercise of its discretion thought it nroner a 
allow the withdrawal of thesuit with liberty to bring 
a fresh suit, rt could not be said that, the order pas eef 
by the Court below was not supported by any con 
sideration of justice or by any provision of law 
Hence the order could not he interfered '' 

revision. AIR 1959 Him Pra 16 (Pr 2 ). Wlf 1 

O. 23, R. 1 (2), S. 115— Revision — Granting of 
permission — Non-mention of reasons by Court - . 
Interference in revision. 

The non-mention of reasons in an order-granting 

permission under R. 1 ( 2 ) by the Court is not a f ats S 

defect constituting an error oi jurisdiction mer ting 

interference at the hands of the High Court in revP 

? 10 , n .^ 10U Sh it is naturally desirable always that 

judicial orders should be fully reasoned out as other 

wise they might appear to be capricious, arbitrary 

and liable to be misrepresented in the revision^ 
Courts. (’58) 71 Med L W 77. teusional 

/ 

~0» 23, R. 1 ( 2 ) (b)—Order under—Revision. 

Considering the fact that the plaintiff at the time 
when the suit was instituted was not fully aware of 
her rights which accrued to her on the death nf u 
father-in-law, the District Munsif afler consilV 
the authorities cited before him granted D frmif g 

to withdraw thesuit with liberty* to fife a P hesh suR 
for maintenance and partition. suit 

Held, that the order of the District Munsif was not 
in any way improper nor could it be put down as an 
exercise of jurisdiction not vested in him- m,Jh i‘ 
could be said that the jurisdiction had been wrongly 

exercised. The High Court would not therefore inter¬ 
fere in revision. 69 Mad I, \V 767: AIR 1957 i 
207 (209) (Pt R) (Pr 9). JJ57 Mad 

—O. 23, R- 1 (2) 0) and (b), S. 155 — “Other suffi 
cient grounds” - Expression must he construed as' 
analogous to expression “some formal defect” j n < u ( 

ride 2 (a) - ^u. for declaration of sole Alavugafao 
mirasi nght-Dismissal on merits-During penllncv 
of appeal prayer to withdraw suit with liberty to sue 
again not as sole owner, but as co-sharer of right 
granted—Revision - As suit was dismissed on merit, 
prayer, held could not have been granted 

expression “other sufficient grounds” g were not to h* 

restricted to grounds analogous t those mentioned 

passed without jurisdiction and with material i> f e g U ? a g 
rity could be set aside in revision. AIK 1949 Mad oos 
and AIR 1949 Mad 441 and 47 All 158 ti 5 
(’65) 7S Mad L VV 618. 8 ’ Rel - on - 


I 



228 


CIVIL PROCEDURE CODE (1908), O. 23, R. 1, Note 18 


. 23, R. 1 Withdrawal of suit with liberty to 

bring fresh suit. 

An order ior the withdrawal of a suit with a- view 
to institute a fresh suit in the circumstances not 
within the scope of O. 23, R. 1, sub-r. (2) is not an 
order made without jurisdiction. It is liable to be 
challenged in revision on the ground that the order 
was passed with material irregularity. The order 
however is not null and void. The fresh suit insti¬ 
tuted upon the leave granted is maintainable. 37 Mys 

L J 839 : I L R (1959) Mys 715 : AIR 1960 Mys 178 
(181) (I t B) (Lr 12). 

O. 23, R. 1 (2) (b) and S. 115 — Decision as to 
sufficiency of grounds under 0.23, R. 1 (2) (b) — 
Revision* 

Even if in arriving at the conclusion on the ques¬ 
tion of sufficiency or otherwise of the grounds under 
O. 23, R. 1, (2) (b) the lower Court has committed 
any error, it is not open to the High Court to inter- 
fere in revision, for that would amount to interference 
with his judicial discretion. 22 Cut L T 32 : I L R 
(1956) Cut 1 : (S) AIR 1956 Orissa 77 (79) (Pt D) 
(PrS). 

O. 23, R* 1 — Small Cause suit — Date Sxed for 
hearing application of plaintiff to withdraw suit— 
Application rejected — Suit also dismissed without 
gjving an opportunity to plaintiff to prosecute suit on 
merit—Order dismissing suit set aside in revision. 
1963 B L J R 494. 


ORDER 23, RULE 2 


—-0. 23, K. 2—‘ Plaintiff shall be bound by the law 
ot limitation m the same manner,” meaning of See 
Ibid. O. 23 R. 1. AIR 1954 All 7L g 

. O. 23, Rr. 2» 3 and S. 47— Compromise arrived 
at during execution proceedings and order passed in 
terms o compromise—Additional consideration paid 
also embodied in the order—Additional consideration 
paid which is extraneous to claim in execution cannot 
be recovered under S. 47 and except by a separate 

suit 1900 M P L J 95, Rel. on. 1961 MPLJ 
(Notes) 192. 


O. 23, R. 2 — Scope of— Applicability of S. 14, 
Limitation Act — Limitation Act (1908), S. 14. 

^he benefit of S. 14(l)ofthe Limitation Act can only 
be given where proceedings are terminated by a Court 
on the ground that it is unable to entertain them for 
want of jurisdiction or other cause of a like nature. 
There must also be an order of the Court to this effect. 
Order 23, R. 2 on the other hand, applies where there is 
no order of the Court terminatingthe proceedings and 
the proceedings come to an end because a party wants 
to withdraw the suitor abandon part of the claim 
with permission to file a fresh suit. If a case is 
covered by O. 23, R. 2, Civil P. C., S. 14 of the 
Limitation Act has no application. AIR 1934 All 

688, A I R 1940 Sind 125 and AIR 1943 Mad 80 
Rel. on. 


O. 23, R. 1 (2) and S. 115 — Withdrawal of suit 
with permission to institute fresh suit — Cause dis¬ 
closed in petition showing that plaintiff was not 
ready with his evidence on date of hearing — Cause 
not sufficient for giving permission u ider O. 23, R. L 
(2) Held: Order giving permission was without 
jurisdicti )n and was set aside in revision. 1961 BL JR 
687 : AIR 1962 Pat 63 (Pr 3). 

-O. 23, R. 1 (2) (a) and (b) and S. 115 — ‘Other 

sufficient grounds’—Meaning of—Failure to adduce 
proper evidence—Effect — Order permitting with¬ 
drawal—Revision. 

The Courts have jurisdiction to grant a permission 
to withdraw the suit with liberty to institute another 
suit on the same cause of action only for reasons fall¬ 
ing within the ambit of O. 23, R. 1 (2) (a) or for any 
grounds which though they may not be exactly ejus- 
dem generis to the same, but still are somewhat ana¬ 
logous to them. A plaintiff cannot he allowed to 
withdraw the suit, when he has failed to adduce pro¬ 
per evidence in the suit and when he knows that his 
suit is bound to be dismissed for want of proof. The 
Court in granting such a permission on grounds not 
warranted by law, acts beyond its jurisdiction or at 
any rate, illegally or with material irregularity in the 
exercise of its jurisdiction. A I R 1931 Cal 268, Diss. 
from. AIR 1961 Punj 421 (422, 423) (Prs 3, 4). 

-O. 23, R. 1—Decree— Essentials of — Order dis¬ 
missing suit under O. 23, R. 1 (1) due to withdrawal 
by plaintiff with a direction as to cost — Order not a 
decree—Revision lies against the order. See Ibid, S. 2 

2). AIR 1962 Raj 109. 

-O- 23, R. 1 (2) — Revision — Order under O. 23, 

R. 1 (2) (b) without stating reasons — Material irregu¬ 
larity—See Ibid, S. 115. A I R 1955 N U C (San) 
5419. 

19. Letters Patent Appeal. 

-O. 23, R. 1 (2)—“Judgment” — Order of a single 

Judge of High Court allowing withdrawal of suit 
under R 1 (2) of O. 23 is a judgment within meaning 
of Cl. 15 of Letters Patent (Bom.)—See Letters Patent 
(Bom.), Cl. 15. AIR 1950 Bom 378 (DB). 


A suit was filed by the appellant for Rs. 3,100/- 
on the 23rd July 1948, in the Court of the Judicial 
Superintendent, Malanee. The suit included two 
distinct claims based on two separate causes of 
action. There was an objection as to multifarious¬ 
ness. Thereupon the Court ordered in May 1947 
that the plaint should- be amended. In July 1947 
the 'appellants filed two drafts of two plaints— 
one for Rs. 2,000/- and odd, and the other for 
Rs. 800/* and odd, separating the claims arising out 
of the two causes of action. The Court again ordered 
the appellants to choose as to which case:they wanted 
to remain in that Court, and which they wanted to 
withdraw. The appellants applied on the 18th 
November 1947, that they wanted to keep the suit 
for Rs. 2,000/- and odd in that Court, and wanted 
to withdraw the suit for Rs. 800/- and odd with 
permission to bring a fresh suit. 

Thereupon, on the 26th November 1947, the appel¬ 
lants were allowed to withdraw their claims with 
respect to Rs. 800/- and odd with permission to bring 
a fresh suit in that connection. They then filed a 
fresh suit for Rs.«800/- and odd in the Court of the 
Hakim in December 1947. 

Held, :that the case was covered by O. 23,R. 2 as 
the proceedings were not terminated by any order of 
the Court but came to an end because of an applica¬ 
tion by the appellants to withdraw part of the claim. 
The appellants were not entitled to deduct the period 
during which the suit was pending in the Court of 
the Judicial Superintendent at Malanee. 

Two alternatives are always open in such cases to 
the plaintiff. lie may allow the suit to be terminated 
by an order of the Court in which case he may take 
the risk of the later suit being thrown out if he does 
not get the benefit of S. 14 Limitation Act. He may, 
on tne other hand, abandon the smaller of the claims 
and carry on with the larger in the same Court. In 
following this course, the plaintiff makes sure, at any 
rate, of a decree for a major part of the money, 
though he may lose the smaller. The plaintiff in this 
case chose the latter course, and the suit was, there¬ 
fore, rightly dismissed as time-barred. 1952 L 
513 : ILR (1952) 2 Raj 479 : A I R 1954 Raj 46 (47) 

(Prs 7, 8, 9) 
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ORDER 23, RULE 3 
SYNOPSIS 

(Civil P. C. (1908), O. 23, R. 3.) 

1. Scope. 

2. Applicability to suits under debt laws. 

3. Applicability to mortgage suits. 

4. Applicability *to proceeding under Arbitration 

Act. 

5. Applicability to proceedings under Companies 

Act. 

6. “Where it is proved to the satisfaction of the 

Court.’* 

7. ‘‘Has been adjusted.’* 

8. ‘‘By any lawful agreement or compromise.” 

9. Submission to award, if a valid adjustment. 

10. Agreement to take oath. 

11. Compromise of probate proceedings. 

12. Compromise pending arbitration. 

13. “Shall order such agreement, compromise or 

satisfaction to be recorded.” 

14. “Shall pass a decree in accordance therewith so 

far as it relates to the suit.” 

15. “ Where compromise includes matters not 

relating to the suit.” 

10. Parties to the compromise. 

17. Compromise by minor’s guardian. 

18. Compromise by Hindu widow. 

19. Compromise by counsel. 

20. Effect of consent decree. 

21. Registration, if necessary. 

22. Court.fee. 

23. Execution of consent decree. 

24. Setting aside of compromise decree. 

25. Compromise of appeal. 

26. Compromise of execution proceedings. 

27. Appeal. 

28. Revision. 

29# Construction of compromise decree. 

30. Compromise of suit relating to public trust. 

1. Scope. 

-O. 23, R. 3 —Compromise in suit brought bv co- 

sharers for declaration of their proprietary rights is 
governed by O. 23, R. 3 and not by S.240, U. P. Act. 
See Tenancy Laws—U. P. Tenancy Act (17 of 1939). 

S. 240. AIR 1965 All 570 (DB). 

-O. 23,-R. 3 —Applicability—Suit on promissory 

note—Agreement between parties that money should 
be deposited in temple and the original piomisee 
should take the same in presence of deity—Agree¬ 
ment, if illegal — (Evidence Act (1872), S. 115) — 
(Contract Act (1872), Ss. 23, 63). 

When a Court is invited to follow a special proce¬ 
dure not\provided for in the C. P. Code, it is not 
open to hirn to contend that the Court should not 
have adopted the very procedure suggested by him. 
A party cannot be allowed to approbate and repro¬ 
bate. The rule of estoppel can also be extended to 
the case. 17 M L J 37 ; AIR 1930 Mad 850 and 1890 
A C 1301, Rel. on. 

Where in a suit filed against the petitioner on a 
promissory note executed by him in favour of the 
plaintiff’s son, a compromise was arrived at between 
the parties, according to which the petitioner agreed 
to deposit the money in a temple and the original 
promisee was to take the same in the presence of the 
deity. 


Held, that the case was not covered by O. 23, R. 3. 
This is a case in which the parties entered into a 
contract on the terms mentioned above, and it is 
provided in the memorandum that a decision 
should be given against the party who committed 
breach of it. 

It follows that it is not open to the defendant to 
resile from the contract. 69 Mad L W (Andhra) 40 ; 
1956 Andhra W R 311 : AIR 1957 Andh Pra 69 (70, 
71) (Pr 7). 

-O. 23, R. 3 — Power of Industrial Tribunal to 

record compromise—Tribunal has to adopt compro¬ 
mise as its own determination. Sea Industrial Disputes 
Act (1947), S. 2 (b). AIR 1961 Mad 212. 

-0.23, R. 3 and S. 11 —Contract Act (1872), 

S. 20 — Constitution of India, Art. 309 — Rules 
under Art. 309 — Mysore Civil Services (Classi¬ 
fication, Control and Appeal) Rules, 1957, Rr. 5, 
7 (1) — Promotion in services — Rule not followed 

— Writ petitions by aggrieved civil servants — 
Compromise between Government and petitioners — 
Compromise based on mutual mistake of facts — 
Agreement held vitiated—Consent order based upon 
compromise held only bound parties to agreement 
and not others—Order held did not strike down any 
rule nor did it give any direction to Government — 
Agreement held incapable of implementation in any 
competition between some one who was not party to 
order and one who was — Agreement held had no 
legal force and promotions held had to proceed on 
basis of rule and not consent order. (1964) 2 Mys L J 
451 : (1905) 1 Lab L J 71 : AIR 1965 Mys 244 (248) 
(Pt B) (Pr 15) (DB). 

•-0.23, R. 3—Provisions do not prima facie 

apply to writ petitions — Constitution of India, Art. 
220—Per Division Bench, Hanumantha Rao v. State 
of Mysore, (1963) 2 Mys L J 164 (FB). 

-O. 23, R. 3 — Scope of inquiry — O. 22, R. 3 is 

summary remedy; it does not preclude party from 
agitating question by way of independent suit. AIR 
1955 NUC (Pat) 2497. 

-O. 23, R. 3—Compromise between parties to suit 

— Intention to defraud transferee — Applicability of 
principle of 1 is pendens — See Transfer of Property 
Act (1882), S. 52. AIR 1952 Trav-Co 309 (DB). 

2. Applicability to suits under debt laws. 

-O. 22, R. 3 — Compromise mortgage decree — 

Reopening of — Application under S. 36, Bengal 
Money-Lenders Act. 

Section 30 of the Bengal Money-Lenders Act pres¬ 
cribes special relief and special remedies which 
should not be confused with the general right of 
action of an aggrieved party in regard to compromise 
decree and should be kept separate and distinct and 

S ki >U ^ n °* ^ ec ^ ec ^ by applying principles, avail¬ 
able for setting aside compromise decrees under the 

general law. (1895) 2 Ch 273 ; (1891) 2 Ch 534 ; 

(1899) A C : 114, Disting. 61 Cal W N 67 : ILR (1957) 

3 Cal 723. 

—0.23,R.’3 Debt Laws — Kerala Agriculturists 
Debt Relief Act (31 of 1958), S. 2 (a) (iii) ias amended 
by Act ^ of 1901) — Defendants not ‘agriculturists’ 
prior to amendment — Declaration by defendants in 
compromise decree not to claim benefit of Act—Sub¬ 
sequently defendants becoming agriculturists by virtue 
of amendment-Compromise decree and bar to claim 
benefit of Amended Act. See Debt Laws — Kerala 
Agriculturists Debt Relief Act (31 of 1958), S. 2 (a) 
(in) (as amended by Act 2 of 1901). 1962 Ker L T 808. 

3. Applicability to mortgage suits. 

— O. 23, R. 3 — Mortgage suit — Parties can settle 
form ol decree by which right of redemption can be 
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extinguished - Consent decree providing 8 months 
r redemption - No clog on redemption. See Ibid, 
o4, R. 4. AIR 1962 Orissa 162* 

4. Applicability to proceedings under 

Arbitration Act. 

O. 23, R. 3 — The order applies to proceedings 

n04 S n» qU Q Ut ii iP Ajn ing of avvard - See Arbitration Act 
v U40), S. 41. AIR 1962 Madh Pra 320 (DB). 

R ' 2 pending — Parties agreeing to 
arbitration—Reference to presidency Judge — Decree 

S Qfi no? m^u 1011 Act (1940) ’ S * 17 • See Ibid, 
o. 9b. (19o6) 1 Mad L J 234. 

5. Applicability to proceedings under 

Companies Act. 

S; 2 ~ Applicability — Misfeasance pro- 
ceedings (Companies Act (1913), S. 235). 

Proceedings under S. 234, Companies Act by way 
oi misfeasance summons are very similar to procee 

lonp 1 nt h fh natUre ^° f tlie Suit and fali vvit bin the 

£ VK& a ^ or other le * al p- 

the Procedure provided tin the Code 

an^ied fo the - v , couId be made applicable should be 
? P ?‘.,)L to r such Proceedings. Since there is nothing 

s?onsif ’ o OI S? aa n eS o 10 . 1 "’ hi , c . h renders the provi- 
I• *" 0 ’ ’ inapplicable to misfeasance 

proceedings, a compromise which is a fair and 

j?r | P® r ° n ® s hoc Id be given effect to by the Court. 

Rn B °™ L ««» : ( 193 4) 24 Com Cas 25 : ILR (1954) 

(MhoS)? 1954 B ° m 121 (124 ’ 125 > <«») 

6. ‘‘Where it is proved to the 
satisfaction of the Court.’’ 

O- 23, R. 3 — Compromise of suit — Agreement 
questioned on groundI of fraud practised on one partv 
Court has no jurisdiction to make enquiry. 

In a proceeding under O. 23, R. 3, C. P.’Code, the 

f 0llr I t l . ca ] n " 0t eote r into the question whether any 
fraud had been practised in procuring the agreement. 
An agreement obtained by practising fraud is void¬ 
able. It cannot therefore, be said to be an unlawful 
agreement. It is a lawiul agreement and remains so as 

if, is J 10 ! avoided by the party adversely 
affected. Therefore, an inquiry into the alleged fraud 
practised upon one of the parties to the agreement is 
beyond the powers of the Court under R. 3. ATR 19°5 

a 7, Re, ‘ 0n * AIR 1961 AI1 529 (530) (Ft A) 
(I r 4)# 


wise be avoided by any party thereto on any other 

1S a f d ‘ ffe \? p | m i ltter from the fact whether 
the agreement itself has been reached between them. 

I he Court must find, whenever there is a dispute 

between the parties, whether the agreement has really 

(Pr e 9) a (DB) d 34 ° r n0t, ' AIR 1957 AU 450 (451) (Pt A > 

o. 23, R 3—‘By any lawful agreement or com¬ 
promise —Meaning of. 

A contract vitiated by fraud can be set aside by a 

decree obtained iD a regular suit instituted for that 
purpose. O. 23, R. 3 does not provide for an enquiry 
into disputed facts collateral to the terms of the com¬ 
promise. A party alleging fraud cannot be allowed to 
avoid the compromise admittedly executed by it in 
miscellaneous proceedings started by an application 

u . Ilder n P # “5. R. 3» C. P. Code. The Court is bound to 
give effect to it forthwith if it is lawful having regard 
to its own terms. ATR 1928 All 494 and ArR 1935 All 
137 and AIR 1936 Mad 347 and A I R 1950 Mad 728 
and ArR 1940 Bom 60 and AIR 1952 Cal 73, Foil 

19 . 5 ? All LJ 825 : 1957 All W R (HC) 95 : AIR 1957 
All 120 (120) (Pr 4) (DB). 

O* 23, R. 3 “Shall pass a decree in accordance 
therewith”—Duty of Court. 

Under O. 23, R. 3 it is not open to the Court to go 
into the merits of the case without first deciding 
whether there has been a lawful adjustment, and if 
so what were the terms of the adjustment. Where 
ooth parties admit that there has been an adjustment 
it is the duty of the Court to 6nd out what were the 
terms of the adjustment and if the Court finds -that 
the plaintiffs allegations were correct, it is the duty of 
the Court to pass a decree in terms of the compro¬ 
mise. AIR 1956 All 121 (121, 122) (Pt A) (Pr 2). 

-O. 23, R. 3—“Has been adjusted’’ —Satisfaction 

of Court. 

If there has been an adjustment, even if none of 
the parties affixes his signatures to the documents 
embodying the terms of the compromise, it is open to 
the parties to prove the actual terms of the compro¬ 
mise and claim a decree in terms of the compromise. 
AIR 1956 All 121 (122) (Pt B) (Pr 3). 

O. 23, R. 3—Scope of inquiry — Party denying 
compromise — Duty of Court—Decree in terms of 
disputed compromise—Legality—Appeal. 

Where in a suit, a petition of compromise between 
the plaintiff and defendant No. 1 was filed and verified 
before the Court, but subsequently defendant No. 1 
filed a statement that she had entered into nocompro- 


O. 23, R. 3 Procedure — Avoidance of com¬ 
promise on ground of fraud. 

It is not open to a partv to avoid a compromise 
admittedly entered into by it in proceedings under 
O. 23, R. 3 by alleging fraud. If the compromise was 
in fact arrived at, the additional question whether it 
was voidable at the instance of one of the parties on 
grounds similar to fraud or misrepresentation is 
foreign to proceedings under O. 23, R. 3 and cannot 
be considered in those proceedicgs. AIR 1957 Ali'820 
(823) (Pt D) (Pr 12) (DB). 

O. 23, R. 3 —Scope of • inquiry— Duty of Court. 

The rule requires a Court, when it is pointed out 
to it that the suit has in whole or in part been ad¬ 
justed by a lawful agreement, to record that agree¬ 
ment and to pass a decree accordingly. The Court, 
before it proceeds to record the agreement, or pass a 
decree in accordance therewith will require‘to be 
satisfied that the agreement pleaded by any party has 
m fact been reached. Whether the agreement so 
reaches between the parties is voidable or can other¬ 


mise nor appeared for verification in the Court, but 
the Court refused to go into the factum of compro¬ 
mise in view of the verification having been made 
earlier by his predecessor and passed the decree in 
terms of the compromise which was denied : 

Held, (i) that the order though not very clear, 
should be treated as a composite order comprising an 
order for record of the compromise and the judgment 
in the case and as such appealable under O. 43, 
R. 1 (m). 

(ii) that it was evidently the dulv of the Court 
below to have come to a conclusion on the allegations 
made by defendant No. 1 with regard to the making 
of the compromise; for if a party to a compromise 
denies having entered into I he compromise, the Court 
will have to come to a finding as to whether there 
had or had not been a compromise effected between 
the parties and then also to decide if the agreement or 
the adjustment was lawful. 

(iii) that defendant No. 1 could raise that point in 
the Court below instead of filing a separate suit, for, 
if it was not open to a party before an order tor 
record of compromise had been passed to prove cna 
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lie did not make or verify the compromise, it would 
mean that the Court could take no action even if a 
fraud was practised upon it. That evidently could 
not be <he intention of the law. ($) AIR 1955 All 187 
1188, 189) (Prs 3,4)(DB). 

-0. 23, R* 3—Compromise petition — Signature of 

counsel, held quite enough. 1952 R D (BR) 6 : 1952 
All L J (Rev) 3. 

-O. 23, R. 3—Allegation of fraud in bringing 

About agreement—Court cannot inquire into. 

Order 23, R. 3 does not provide for an enquiry into 
disputed facts collateral to the terms of the compro¬ 
mise, An inquiry into an allegation by one party that 
an agreement, admittedly executed by him, was 
brought about by fraud ot another party is not within 
the purview of Order 23, Rule 3 and the partv alleg¬ 
ing fraud cannot be allowed to avoid the compromise. 
The Court is bound to give effect to it forthwith if it 
is lawful having regard to its own terms. It is open 
to the party to institute a regular suit for setting aside 
-the compromise and the decree passed thereon. S. 151 
cannot properly be invoked to authorise the Court to 
inquire into such an allegation of fraud in a proceed¬ 
ing under Order 23, R. 3. ILR57 All 426 Relied on. 
1952 R D (BR) 6 : 1952 All L J (Rev) 3. 

-0. 23, R. 3—Lawful agreement or compromise— 

Compromise vitiated by fraud or misrepresentation 
—Allegation as to—Power of Court to enquire into. 

A party complaining of a compromise being vitiat¬ 
ed by fraud cmnot ask the original Court to adjudi¬ 
cate upon his allegations. The Court in exercise of the 
powers under Order 23, rule 3 cannot go into the 
question of the contract being vitiated by fraud and 
mis*representatien. The party wh >se consent is so 
vitiated is given the option of avoiding the contract. 
But, until that option is exercised the contract is a 
legal contract and binding upon the parties. AIR 
1950 Mad 728 and AIR 1935 All 137, Rel on. 

The failure to file the compromise immediately and 
the instruction to the advocate not to file it do not 
preclude the Court, from exercising jurisdiction under 
O. 23, R. 3 and enquiring whether there has been a 
compromise. (1958) 2 Andh W R 56. 

-O. 23, R. 3—Scope of inquiry — Application by 

plaintiff for recording of compromise—Plea of traud 
—Burden of proof. 

Where a plaintiff applies for the recording of a 
compromise entered into by the defendant widow on 
her own behalf and on behalf of her minor son, mere 
proof of her sigt.ature will not he enough, where the 
plea of the widow is that the document embodying 
the co npromise is a fraudulent and forged one. It is 
for the plaintiff to satisfy the Court that the contents 
of the document were explained to her, that she 
understood them and that she ha 1 some disinterested 
and competent person with a fair understanding of 
the whole matter to advise her. AIR 1951 Assam 
46 (46) (Pt A) (Pr 7) (DB). 

-O. 23, R* 3—Pica of undue influence;— Finding 

on—Power of Court. 

The Court has power under R. 3 where an agree¬ 
ment or compromise is denied, to decide whether as 
a fact, the alleged agreement or compromise was 
made and if it is satisfied that it was made, to record 
it. When the Court is require 1 to satisfy itself as to 
-the existence of an agreement and is further required 
to satisfy itself that there is a lawful agreement 
adjusting the suit the Court must on an application to 
record compromise consider, especially where a pi- a 
of un iue influence is raised, whether the agreement 
is not vitiated on any such ground as illegality, fraud, 
mis representation, etc. Therefore, the contention 
that the trial Judge while recording the compromise 


should not have recorded any finding on the question 
whether there was or was not any undue pressure or 
undue influence as set up by a party in his application 
is not acceptable. AIR 1956 Bom 569 (571, 572) 
(Pt C) (Pr 5). 

-O. 23, R. 3—Scope of inquiry — “Proved to the 

satisfaction of the Court”—Onus that suit is compro¬ 
mised is on party alleging—Compromise disputed — 
Court should decide whether compromise produced 
is one which was arrived at between parties—Record¬ 
ing compromise without satisfying that it was one 
arrived at between pirties — It is error in law. AIR 
1955 NUC (Madh B) 1307 (DB). 

-O. 23, R. 3— Compromise —Plaintiff continuing 

to prosecute suit Effect —If repudiation by conduct* 

Once a compromise is arrived at during the pen¬ 
dency of a suit the plaintiff should not proceed with 
the suit. He should ask the Court to record the com¬ 
promise and satisfy it that the agreement is genuine. 
If, he,however, changes his mind and the other party 
also acquiesces, the compromise is washed out, ■ and 
the suit should proceed on merits. 1961 M P C 77 x 
1962 Jab L J 495 : 1961 M P L J 322 : AIR 1961 
Madh Pra 245 *247) (Pr 5). 

-O. 23, R. 3—Fraudulent compromise—Power of 

Court to investigate. 

A compromise which is said to be fraudulent can 
be investigated by the Court under O. 23, R. 3. If a 
compromise is induced by fraud or if its object or 
consideration is todefraud somebody else then the 
Court would not record it. 1951 Nag L J 480 : I L R 
( 951) Nag 841 : A I R 1952 Nag 84 (86) (Pt B) 
(Prs 10, 11). 

-O. 23, R. 3 — “Lawful” agreement — Court’s 

duty—Party repudiatiug compromise on ground of 
coercion — Court has power to hold enquiry into 
validity of compromise. 

A duty is cast on a Court to satisfy itself that a 
lawful agreement or compromise has really been 
arrived at before it passes a decree in accordance 
with it. There is no reason why a Court should be 
precluded from enquiring into the allegations of coer¬ 
cion, fraud or misrepresentation which render the 
agreement voidable. One of the cardinal rules of the 
administration of justice is that multiplicity of pro¬ 
ceedings should be avoided. It is anomalous that the 
Court should pass a decree in accordance with an 
agreement which is challenged by one Darty and that 
the agg'ieved party should be compelled to seek its 
relief by instituting a civ l suit for repudiation of the 
agreement. The terms of R*3, 0.23, Civil P. C., 
are wide to give power to a Court to hold enquiry 
when the validity of a compromise is disputed. 1952 
Nag L J (Notes) 86. 

-O. 23, R. 3 and S. 151 — Lawful agreement o r 

compromise — Compromise petition by one party— 
Petition by other party for setting aside of compro¬ 
mise on ground of fraud — Maintainabil ty Court 
cannot go into merits of fraud and pass decree in 
terms of compromise —Proper procedure. 

Where on the filing of a compromise petition, one 
of the parties to a suit files a petition under S. 151, 
Civil P. C., for setting aside, the compromise on the 
ground of fraud, the Court has no powers to enter 
info the merits of allegations of traud and to pass a 
decree in terms of the compromise. In such a case, 
the Court should dismiss the application in limine as 
not maintainable without going into merits of the 
qu- stion of fraud and should relegate the parties to a 
separite suit for that p irpose. 27 Cut L T 474 : AIR 
1962 Orissa 110 (ill) (Pr 5). 

—O. 23, R. 3—Fraud—Onus. 
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initial onus is on the party which assprtc 
there is a compromise in the case between the parties 

tha? t°h n e U L StandS dischar 8 ed as soon as it is P found 
press^on of T h P p I0,mse petition baring the thumb im. 

attempt'to MS f ’° r ! ><>th parl t ie \ If the oppose p 8 ar1y 

gr und of fraud tire onus to establish fraud is on him 
and that charge has to be proved like a criminal 
charge. AIR 1961 Pat 310 (312) (Pt C) (Pr 9). 

~ O. 23, R* 3—Scope — Compromise agreement_ 

One party alleging fraud practised by another — 
Question of fraud - Court’s power to inquire into. 

An enquiry into an allegation by one party that an 

alo e ut m bv t 'f adm i ltte ? ly ex ? cuted b y him - w as brought 
out by fraud of another party is not within the 

purview of O. 23, R. 3. It is open to the aggrieved 
party to institute a regular suit for setting aside the 

194 1 'f r pT S i e <r ai A d r t D e 7n ecree passed thereon. AIR 

847 3 Fnn iq-qV «t 19 „ 35 AI1 1S7: A 1 R 1936 w ad 

347, Foil. 19o9 Pat L R 222 : 1959 B L J R 589. 

. P* ^. and O. 6, R. 2 “Where it is proved 

to the satisfaction of the Court.’* 

Where in an application made to the Court in a 

menton iho l" 0 Was made to record an adjust- 

basis of an agreement made before the 

? whether there was any agreement between them 
before the arbitrator which could be adjusted and the 
par , tles diereafter deliberately adduced evidence both 
d documentary in support of their respective 

C2S6S# 

i? e i d Vu tbe ca ? e differed from those cases in 
which the Court refused to look into evidence in 

proot ot a case which was never pleaded and which 

was contrary to the case made out bv the party in his 

P leadl ?§|„ A 1 R 1930 P C 57; AIR 1942 P C 64- 
A I R 19oo Pat 326 and AIR 1943 Pat 138, Distiug. 

When on the evidence adduced, the agreement 
stood sufficiently proved the Court’s judgment regard¬ 
ing the agreement as an adjustment of the suit to the 
extent was perfectly correct. 1957 B L J R 14 193 B 

fp a rs L 3, R 5MDB) A 1 R ^ ^ 636 (C58 ’ C59) (Pt B) 


of. 


7. "Has been adjusted”. 

O. 23, R. 3—"Suit has been adjusted”—Meaning 

When parties make a statement which by itself 
does not dispose of the case, it is merely an agreement 
and not an adjustment under O. 23, R. 3. The agree¬ 
ment can be enforced because it has taken place in 
the presence of the Court. It is enforced under the 
inherent jurisdiction of the Court. When in pursuance 
of the agreement of the parties everything has been 
done which was required to be :done and the only 
thing that remains to be done is the order of the 
Court disposing of the case in accordance with the 
agreement then the findings taken along with the 
agreement itself amount to an adjustment of the case 
and O. 23. R. 3 applies to the new situation. 1953 

All L J 805 : 1956 All W R (HC) S17 : AIR 1957 All 
266 (267) (Prs 5, 6) (DB). 

0. 23, R. 3 — Compromise depending ;on third 
person’s action not within control of parties—No ad¬ 
justment within the rule — Held, also on facts that 
the claims were not adjusted bv alleged compromise 

1951 All W R (HC) 488 i A I R 1951 All 236 (237) 
(Pt B) (Prs 3, 4). 1 ' 

[Overruled on another point in A I R 1950 All 94.] 

~~ O. 23, R. 3 What constitutes an adjustment. 

To constitute an adjustment the agreement or the 
compromise must itself be capable of being embodied 


lncr a f^ ecr< !f * ortbwit k- An agreement merely nrovirf 
S on °r the hap P eniD g °r not happening of a ce r 

taincont.ngency cannot be regarded as an adjust 
An offer to be bound by the sDeeial n»A tu- 

*OS. 3. i n 9°56Na a g fj‘5?3! 
f. 956 W P L J 53 : ILR (1956) Nag 685 • A I R 1Q W 
Nag 47 (52) (Pt D) (Pr 19) (DB). g 085 • A 1 R 1957 

plrt of decre^-Fff!!^ c of , 1 compromise not forming 
to such part ~Agreement no?r p? gre . emen ‘ relatin S 

Contract Ac, Ws.’'TiTlfe BETfe 

raised 23 ’ K * 3 ~ “ Law ful agreement or compro. 

eveo?ppH 8 pendenc y a partition suit the parties 

splc“6c d share S ?^7hTf D q hereby the y a 8 reed to take 
th” f ar f, lnthe fa ?‘[y Properties and to refer 

The“?teratfon 1V hn° n ° f he prope [ ties to arbitration. 
Hff ft b f V, i wever P roved abortive. The plain- 

filed an application that the Court 

snecifio Jit a deci \ ee ^. or partition in terms of the 
pecific shares agreed to between the parties. 

o-^aIa’ tha * thou gb agreement could not be re¬ 
garded as the compromise of the suit within the 

°\ 23 ’ u ?’ the st ^ement contained there! 
in t ft t the pa , rtl f s had a 8 reed to take specific shares 
“ a ? C L S i ra property could be regarded as an 

IKITJ U- b k €t ^ een the Pities with regard to the 
snares which they were to take in the ancestral pro- 

perties. bo tar as the defendant was concerned his 

statement therein could be relied upon as an admis. 

sion within the meaning of S. 21, Evidence Act The 
^ a ^L ieS were therefore bound by the declaration made 
ln e ^^ement and the Court had power to pass a 
partition decree in terms of the shares agreed to bet¬ 
ween the parties even though the arbitration proved 

007 \ Q r £ * R 1929 Cal 370 ’ FoIJ - 1 L R 0 954) HyciT 
297 : AIR 1954 Hyd 211 (214) (Pr 21) (DB). 

7“0. 23, R. 3—‘Has been adjusted’—Oral compro¬ 
mise—Proof. 


Courts have to be caul ious in the matter of recording 
a compromise and passing decrees under O. 23, R. S, 
where cantankerous parties are involved. Though it 
is legally possible that a suit is compromised or 
adj’usted orally between all the parties to it, willingly 
and knowingly, and that some of the parties may go 
back on the adjustment the very next moment, and 
deny having agreed at all, very few Courts will be 
disposed to believe that story of the adjustment and 
its repudiation unless it is proved beyond all reason¬ 
able possibility of doubt. It is obvious that the trial 
Court judgment rejecting an alleged oral compromise 
should never be disturbed unless it is palpably 
perverse. 

In hotly contested suits for declaration of rights of 
disputed cart-path and foot-path, counsel on both 
sides anxious to get rid of cantankerous disputes and 
to efFect an amicable settlement, reported to the Dis¬ 
trict Munsif that the matter was settled except for the 
compensation amount for the land involved and 
requested the District Munsiff to suggest the amount 
of compensation in respect of the cart-track and 
path-way. 

The District Munsif suggested Rs. 400 for the land 
involved for consideration by both sides. There was 
nothing to suggest that he was made an arbitrator by 
both the sides or that both the sides agreed to abide 
by whatever amount he fixed. The records did not 
show that the parties represented anything to the 
District Munsiff or even that the defendants were 
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present in Court or took part in the request or the 
negotiations. 

After the suggestion, by the District Munsiff. a draft 
compromise was prepared. In the compromise it was 



amount had not been paid by then but was deposited 
in Cour r later on. 

The defendants refused to sign the compromise and 
wanted land to be given to them instead of money 
compensation. Nor did the plaintiff sign it. The 
counsel for both tne sides also did not sign it on their 
own reponsibility. The plaintiff filed an application 
under O. 23, R. 3 in the District Munsiff’s Court for 
passing a decree in terms of the compromise said to 
have been embodied in the draft compromise. 

The trial Court held that there had been no 
concluded compromise between the parties and no 
decree could be therefore passed in terms of the 
alleged compromise. In appeal the appellate Court 
held however that there was a completed compromise 
embodied in the draft compromise. In revision by 
defendants ; 

Held, that there was not the least doubt that there 

was no completed compromise at all. (1956) 2 Mad 
L J 94 : AIR 1956 Mad 344 (347) (Pt A) (Pr 5). 

23, R. 3—“Has been adjusted.” 


party is not debarred from resiling from the agree¬ 
ment before the statement is actually made by the 
referee. He can insist on the case being decided by 
the Court instead of in accordance with the state¬ 
ment of the referee. The statement of the referee in 
such a case, would be binding upon them as an 
admission under S. 20 of the Evidence Act. Breach of 
such an agreement might entitle a party to sue for 
damages, but either party can resile before the referee' 
gives his statement. AfR L933 All 801 (880) (SB) and 
57 Punj L R 327, Rel. on; A I R 1952 All 882 (FB), 
piss. from. 63 Punj L R 137 : I L R (1961) 1 Pun} 
115 : AIR 1961 Punj 31. 


O. 23, R. 3—Construction—“Has been adjusted’* 
—Meaning of — Resiling from agreement to abide by 
statement of referee, before referee makes a statement,, 
is not disallowed. AIR 1955 N U C (Punj) 4992. 




# -1VACAJV/A vidl JLL1 

Minor claim is covered by compromise 

The claim for rendition of accounts for two years 
preceding the institution of the suit is only a minor 
appendage to the major claim for possession by parti¬ 
tion^! the property in suit and if the major claim is 
lawfully adjusted by a payment of maintenance, the 
minor claim of rendition of accounts can be said to 
be covered by the terms of the compromise. 56 Punj 

L R 440 : I L R (1955) Punj 595 : A I R 1954 Punj 
259 (260, 261) (Pt C) (Pr 7) (DB). 


It is not necessary that for the applicability o 
Rule 3 of the O. 23 there must be agreement at ever 
stage. Where the parties had adjusted all the diff-i 
ences and in regard to certain matters they had agree' 
to abice by the decision of one R whichever way i 
went, because all the parties or one of them objeutei 

lk^ ny L POrtiono£,hereportof R cannot be sail 
that there was want of agreement between the parties 

As an agreement had already been arrived at whe 
the compromise petition was made and the partie 
had agreed to abide by the decision of R in regard t 

Ano^ at £ er , s ’ they could not resile from it. AIR 193: 

iS 11 1953 Nas L J° ur 141 : A I R 195: 

Nag 217 (218) (Pt B) (Pr 9). 


. 23, R. 3 Construction — Adjusted wholly or 

in part Meaning. 

Rule 3 presupposes that there must be a completed 
agreement amounting to an adjustment, in whole or 
m part, of the suit itself. But where an agreement 
remains executory, or merely pi escribes a procedure 
tor the adjustment of tne suit, there cannot be said to 

be a completed agreement. Thus where the agreement 
contemplated something to be done by the paries 
through a Patwari and then sought to take the suit 
completely out of the control ot the Court : 

Held, that if any of the parties resiled from the 
agreement or neglected to perform its terms the agree¬ 
ment could only bo enforced by a separate suit. In such 
•‘.situation, the Court was helpless in executing the 
agreement even if it were to record the compromise 
and incorporate it in a decree. The agreement was 
therefore incomplete and indefinite and could not be 
regarded as an adjustment of the suit as contemplated 

by the rule. ILR (1953) Cut 591 : A I R 1954 Orissa 
80 (85) (Pt D) (Pr 14) (DB). 


.O. 23, R. 3, S. 151—Parties agreeing to case 

being decided on statement made by referee—If 
‘adjustment’—Right to resile from agreement. 

Where a party agrees to the appointment of a 
referee and gives his consent to the case being decided 
on the stateuu nt made by the referee, the agreement 
cannot be called an adjustment of the suit within the 
meaning of O. 23, R. 3. It can at the most be called 
an agreement to adjust the suit. In such a case, the 


-w. 30, li¬ 
me nt of referee. 


Applicability—Adjustment—State- 


Where an agreement made for reference to a third 
person is not in the nature of a reference to arbitration 
but a reference to a referee, a statement made, by the 

releree in pursuance of the agreement is binding on 

the parties. The real basis oi the binding character of 
such an agreement is that original contract to abide 
bv the statement of a third person is perfected into an 
adjustment of the claims in terms of the statement 
mace as soon as the referee makes the statement. 
There is an offer by one party ai d acceptance by the 
other for which the consideration is reciprocity. The 
statement of the referee really becomes an admission 
of both parties which is binding upon them, ft is true 
that admissions are not conclusive but in cases such 
as these where there is mutuality their conclusiveness 
follows from the principle of estoppel. 54 Pun L K 

If : I L B (1953) Punj 24H : A I if ‘1952 Pun 344 
(345) (Pr 22). 

O. 23, R. 3— ‘Has been adjusted’ — Satisfaction 
ot Court—Compromise need not be embodied in docu- 
ment signed by all parties-Even an oral compromise 
would come within rule—Basic requirement of com¬ 
promise is that the parties should be in common 
agreement with respect to the proposed settlement— 
Court must look to the substance of the matter and not 

m -AIR 195^ All 121 and AIR 1950 

Mad o44, Rel. on. ILR (1962) 12 Raj 912 • 1962 Raf 
L W 651 : AIR 1963 Raj 03 (66) (Pt A) (Pr 12)K 


8 . “By any lawful agreement or 
compromise.” 

- 7 -O. 23, R. 3 — “Lawful agreement or coinpro- 
mise compromise between wards ot Court — Ab¬ 
sence or appointment of representative — Effect _ 

(U. P. Court of Wards Act (4 of 1912), S. 56.) 

The word lawful 1 in O. 23, R. 3 refers to agree¬ 
ments which in their very terms or nature are not 
unlawful and may therefore include agreements which 

are voidable at the option of one of the parties thereto 
because they had been brought about by either undue 
influence, coercion or fraud. A party alleging fraud 
cannot be allowed to avoid a compromise admittedlv 
executed by it in proceedings started by an applica^ 
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“mSS'.Si c " d ' »■« 

‘ ha . t the Court had to be satisfied was that a 
F°™ pr ° m,s ® which was not otherwise unlawful had 
been entered into. The mere fact that the compromise 

,'r , -cm made in a suit in which representatives for 

•“? tw< ? contesting wards had not been appointed did 
not make the compromise unlawful, for there is no 
provision in the Court of Wards Act specifically en. 
I in mg t.iat a compromise can be efiected between two 
nva wards only through their appointed representa- 

Vq’w An d -m 0t /-°, f c e ^io; ILR rl958) 1 AH 33 : AIR 

IJdS All n0 (/15; (Pt B) (Pr 25) (DB). 


n r 9* ^ Lawful agreement or compromise— 

ieience of pending suit to arbitration outside Court 

nodmQA- £ an • reco 8 n, sed. See Arbitration Act 
U940), S. 4/, Proviso. 1957 All L J 192. 

Ac7(l*872),*S. 230 agreement ’ ~ < Contract 

9. V< I? ^ * ke °ty e ct of the parties was unlawful in 
part, the compromise would be affected under S. 23 
oi the Contract Act. In this view no decree can be 

w 8 4onl n j£ r 2£ s of T the compromise. (1958)2 Andh 
i34)\pt 1 E) 1 (Pr 9 7) An L T 216 '* AIR 1960 Andh Pra 32 


mentation or fraud is under S. 19 (a), Contract Act, 
merely voidable and not absolutely illegal or unlaw- 

i m iQ- fl d 27 Lah 546 2) and AIR 1946 Sind 81 and 
A™ 1 ® 58 Bom 569, Diss. from. 1958 Ker L f 1005 s 

?rr s'db!. 1958 ' k " 1396: AIK1959 

j “0.23, R. 3 Lawful compromise — Endowment 
ueed providing for nomination of succeeding shebait 

y ruling sheoait — Provision in deed for consulting 
members of maker’s family before nomination Suit 
raising dispute relating to right of shebait to manage 
endowed property — Compromise agreement dispen¬ 
sing with consultation of family members, providing 
tor management by both plaintiff and defendant, ana 
ror appointment of shebait after plaintiff and defen- 
< ^ ai r ) ^ Compromise agreement, except portion relating 
to iuture succession held, was not opposed to terms 
or endowment and was not unlawful and should be 
rscorded under O. 23, R. 3 — Contract Act (1872), 
h 23 Compromise not agreement causing injury to 
property of another. AIR 1957 S C 912 ; AIR 1933 
1 at 906, Rel. on. AIR 1965 Pat 33. 

. O. 23, R. 3 — Objection to recording of compro¬ 
mise on ground of fraud - Factum of compromise ad¬ 
mitted—Compromise lawful. AIR 1961 Pat 310 (311) 
(Pt A) (Pr 3). 


* 9 ^5* ^Lawful agreement or compro- 
mise Consent decree containing term contraven- 
S. 10, T. P. Act—Validity. 

A consent decree passed by a Court of competent 
junsi iction cannot be treated on the same footing as 
a contract between the parties. It is true that before a 
Court passes a consent decree, it can and should exa¬ 
mine the lawfulness and validity of the terms of the 
proposed compromise. But once that state is passed 
anc a decree follows, different considerations arise. 


Thus where a compromise decree contains a term 
against alienating certain property and gives the 
other party right to its possession on such aTienation, 
tiie decree is not a nullity in spite of the fact that the 
term is opposed to S. 10, T. P. Act. It is merely con¬ 
trary to law and binds the parties thereto, unless it is 

non aS il 1 ° y takin S propir proceedings. AIR 1929 P C 
289, Rel. on 55 Bom L R 465 : ILR (1953) Bom 948 • 
AIR 1953 Bom 412 (414, 415) (Pt A) (Pr 12) (DB) ’ 


• 9 * ° Lawful agreement or compro¬ 

mise - Meaning of — Enquiry as to voidability of 

agreement—Permissibility. 

* 

The term ‘‘lawful” agreement in O. 23, R. 3, C. P. 
Code, excludes not only unlawful agreements, the 
object or consideration for which was unlawful as 
defined in the Contract Act but all agreements 
which are on the face of them void. The word 
lawful cannot be construed as wide enough to 
include an enquiry as to whether the agreement is 
voidable or not. Therefore, in an application under 
O. 2,3, R. 3, the Court should not consider the con¬ 
tract as not a lawful agreement or compromise 
because one party seeks to avoid it on the ground of 
fraud, undue influence or coercion. AIR 1940 Bom 
60, Foil. AIR 1952 Cal 73 (74) (Pr 9). 


O. 23, R. 3 — Lawful agreement — Agreement 
vitiated by fraud. 

The word ‘lawful’ in O. 23, R. 3 refers to agree¬ 
ments which in their very terms or nature are not 
unlawful and may therefore include agreements 
which are voidable at the option of one of the parties 
thereto, because they have been brought about by 
undue influence, coercion or fraud. A contract which 
is brought about either by undue influence, misrepre- 


O. 23, R. 3 — ‘Lawful’ — Meaning of—Compro¬ 
mise dividing amount of pension between parties to 
suit — Validity, See Pensions Act (1871), S. 12. AIR 
1959 Pat 17 (DB). 

O. 23, R. 3—‘By any lawful agreement or com¬ 
promise* — ‘Lawful’ meaning of — Contemplates 
agreements which are not unlawful within the 
meaning of Contract Act—Power and duties of Court 
in recording compromise. 

The meaning of the word ‘lawful’ in the phrase 
‘any lawful agreement or compromise* occurring in 
O. 23, R. 3 is that the agreement or compromise must 
not be unlawful by the nature of its terms or on the 
face of it. In other words, it would be unlawful if the 
consideration or the object of the agreement is unlaw¬ 
ful as provided by S. 23 of the Contract Act. Again, 
the agreement would be unlawful if it is void on the 
very face of it at law such as where it may be by 
way of wager or in restraint of the marriage ot any 
person or for any other similar reason. Thus,it would 
certainly be the duty of the Court where it is asked 
to record a compromise under this provision to see 
that the compromise is or is not lawful in this sense; 
and if it is not so lawful it must refuse to record it. 
But where the contention is not that the object or the 
consideration of the agreement was unlawful in the 
sense indicated above, or that it was void on the face 
of it, but that it was brought about by undue influence 
or fraud or coercion then such an agreement provided 
of course it is proved to have been made should not 
be condemned as unlawful within the meaning of this 
provision for it is only voidable and not void. And 
being voidable it could be avoided and displaced 
only after prope: investigation and adjudication in a 
proceeding appropriate for the purpose that is a suit; 
and until that is done, such agreement should he ac¬ 
cepted to he lawful for the limited purposes of O. 23, 

R. 3. The Court should record the compromise and 
pass a decree in accordance with it provided or 
course the other requirements of the rule are satisfied. 
ILR (1962) 12 Raj 912 : 1962 Raj L W651 : AIR 
1963 Raj 63 (68, 69) (Ft C) (Pr 26) (DB). 

-O. 22, R. 3 — ‘‘Lawful agreement for compro¬ 
mise”—Power of father to include son’s interest in tne 
compromise in absence of express authority, bee 1 i » 

O. 1, R. 12. AIR 1955 N U C (Raj) 4357 (DB). 
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—O. 23. R. 3—' “Lawful agreement 5 ’ — Agreement 
to pay mesne profits for period beyond three years 
from date of decree. 

The word ‘lawful* occurring in O. 23, R. 3 means 
an agreement which is legally enforceable. A con¬ 
tract to pay future rent lor a period beyond three 
years from the date of the decree is perfectly lawful. 
The mere fact that under O. 20, R. 12 the Court has 
no power to pass a decree for mesne profit for any 
eriod beyond the expiration of three years from the 
ate of the decree will not render an agreement by 
the defendant to pay mesne profits for the period, 
beyond three years illegal or void. 1955 Ker LT 295 : 
1LR (1955) Trav-Co 331 : AIR 1955 Trav-Co 233 
r 234) (Pt A) (Pr 2). 

9. Submission to award, if a valid 

adjustment. 

O-0.23,R. 3— Applicability—Whether award can 

be treated as adjustment or compromise. See Arbitra¬ 
tion Act (1940), S. 47, Proviso. (S) AIR 1955 All 
353 (FB). 

- O 23, R. 3—Applicability —Award pending suit 

— Adjustment or compromise — Arbitration Act 

<1940), S. 47. 

An award following a reference to arbitration 
without the intervention of any Court, although the 
litigations were then pending may be accepted as an 
adjustment of the suit or may be approached as if it 
were a compromise. AIR 1955 All 261 (266> (Pt C) 
(Pr 42) tDB). 

# 

- O. 23, R. 3— Ss. 21, 47, Arbitration Act (1940) — 

Reference to arbitration of subject-matter of pending 
suit without intervention of Court —Legality—Joint 
arbitration relating to subject-matter of pending suit 
and matters extraneous to suit — See Arbitration Act 
(1940), S. 21. AIR 1953 All 9. 

-O. 23, R. 3—Suit under Ss. 49/59 U. P. Tenancy 

Act—Plaintiff claiming to be co-tenant of disputed 
holding along with his brother—Dispute referred to 
arbitration — Award — Plaintiff allowed one half 
share in holding—Objection to award by landholder 
on ground that he had not joined in reference to 
arbitration —Award set aside—No appeal by plaintiff 
—Decree passed ignoring award—Landholder subse¬ 
quently accepting award — Decree held could not be 
set aside—Award held could not be accepted as com¬ 
promise to adjust. AIR 1951 Simla 183 and 1949 R D 
399, Disting. AIR 1951 Mid 337 and 1943 R D. 144 
Ref. to—See Arbitration Act 1940;, S. 21. (’52) 1952 
RD (B1V 89. 

- O. 23, R. 3 —Applicability—Adjustment of suit— 

Award —Arbitration Act, S. 47, proviso. 

Under the proviso to S. 47 of the Arbitration Act, 
in order that an award may be used as an adjustment, 
it is necessary that a’l the parties should agree to it 
when the decision has been given by arbitrators in 
proceedings not covered by the Arbitration Act. 
Otherwise the award cannot be recorded as an ad¬ 
justment under O. 23, R. 3 C. P. Code, even if the 
agreement of reference was duly signed by the plain¬ 
tiffs with full knowledge of its contents. AIR 1952 
Assam 74 (74, 75) (Prs 5, 6). 

-O. 23, R. 3—Applicability —Adjustment or com¬ 
promise —Award in pursuance of reference in pend¬ 
ing suits without intervention of Court. 

An award by arbitrators in pursuance of a reference 
in a pending suit without the intervention of the 
Court, can neither be enforce! as an award, nor can 
an application be made for recording the terms con¬ 


tained in the reference or the award on the footing 
that it is an adjustment or compromise under O. 23, 
R S C.P. Code. 57 Cal W N 356 j AIR 1952 Cal 579 
(581) (Pt B) (Pr 12) iDB). 

O —0.23 P. 3— “Lawful agreement or compro¬ 
mise 5 — Hyderabad C. P. Code (3 of 1323-F), S. 409 
— Suit pe ding — Submission to arbitration without 
intervention of Court — Award cannot be filed as 
compromise. 

An award made during the pendency of a suit 
between the parties as a result of arbitration out of 
Court does not constitute an adjustment or compro- 
mi e within the meaning of S. 4i>9, Hyderabad C. P. 
Code or for the matter of that under O 23, R 3, 
Indian C. P. Code. 19 Deccan L R 83 : 1952 Nazair 
Ilyd 838 ; 34 Deccan L R 239, Foil. 

Dictum : “We find that Sch. 2, Indian C. P. Code 
and Chap. 40, Hyderabad Code have lost their statu¬ 
tory status by being replaced by the Indian Arbitra¬ 
tion Act of 1940 ; the 47th section of which Act for 
all future practical purposes removes the difficulty. 
Charan Singh v. Kundan Singh. I L R (1955) Hyd 
626 : (S) AIR 1955 Hyd 236 (238) (Pr 15) (FB). 

-O. 23, R. 3—Applicability —Arbitration in pend¬ 
ing suit without intervention of Court — Award — If 
can be accepted as valid adjustment of compromise— 
Consent of parties. See Arbitration Act (1940), S. 21, 
AIR 1959 Ker 414. 

-O. 23, R. 3—Agreement accepting award. 

There is a material distinction between an award 
made by the arbitrators t nd subsequent agreement 
between the parties accepting the aw«rd. Such a 
subsequent agreement accepting thp awxrd cannot be 
ruled out of consideration as a compromise for purpo¬ 
ses of O 23 R. 3. A I R Comment mrv cited. Madh 
BLR 1955 Civ 341 : ILR (1956) Madh B 435 : Madh 
BLJ 1955 H C R 1474 : AIR 1956 Madh B 115 (116) 
(Pt A) (Prs 2, 3) (DB). 

-O. 23, R. 3—Scope —Award —If compromise — 

(Arbitration Act (t940), S. 47, Proviso). 

When subsequent to the making of the award with¬ 
out the intervention of the Court the parties agree to 
accept it and abide by it the award no longer remains 
merely a decision of the arbitrators themselves but it 
becomes a compromise or an a justment by the parties 
themselves of a matter in dispute bet veen them. Such 
a subsequent agreement is always enforceable as a com¬ 
promise under O. 23, R. 3. C. P. Code. S 47 Arbitra¬ 
tion Act has no application in such a ca r e. The pro¬ 
viso to the section does not say that the consent of the 
parties must be to the award itself and expressed in 
open Court. Case law Rel. on. 1957 M P C 649* 

-O 23, R. 3—Submission to award if a valid ad¬ 
justment —Arbitration Act (1940) S. 47. 

# 

If in a pending suit the parties refer their differen¬ 
ces to arbitration without the cognizance of the Court 
the reference and the resulting award unless agreed 
to by the parties cannot constitute an adjustment or 
compromise nor can be acted upon under O. 23. R 3. 
The consent referred to in the proviso to S. 47 of the 
Arbitration Act must be a consent subsequent to and 
not antecedent to the arbitration award. 30 Mys L J 
28 : AIR 1951 Mys 57 (59) (Pr 11). 

-O. 23, R. 3 — “Award otherwise obtained” — 

Award obtained on agreement for reference to arbit¬ 
ration pending suit —Award if adjustment of suit — 
Contract Act (1872) S. 23 — See Arbitration Act 
(194o), S. 47, Proviso. AIR 1950 Orissa 169 (DB). 
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. 3—Parties to dispute agreeing to refer 

SbS&£? a" “l d “l ! “"' ns >« -i b" 

t . b ',V“'« d >f compromise «„3 

consents. Cn .£ £ •! u •* eVen if a partv does 
consent in Court for its being so considered. 


them objected to it, the award could not be recorded 


parties r t0 a , su >t agree out of Court to set 
their dispute referred to arbitration and consent to 

reated Js a g ^ 6D b >’ the arbitrator the award can be 

treated as a compromise between them and a decree 

2?“ 1,e . passed basis of such compromise even 
thooeh one of the parties backs out from the compro- 
mise before the Court : A I R 1953 Mad 781, (F*B), 
Rel. on. It is true that if an award is not obtained in 

Act°an d D ff t he * H the ,P r0visi °ns of the Arbitration 
Actand irtnc procedure prescribed therein is not 

such ^n d .*7 ? ettln ? 3 decree .passed on the basis of 
such an award, no decree can be passed upon its basis 

even though the parties had agreed to get their disf 

arnr/n' through arbitration and to abide by the 

Court d ' JiT wl \ e . re f here was no reference by the 
„ rt ’ a 5 d hence the award obtained is not a valid 

an award e fr^r ° U > b ® passed u _, pon the basis of suc h 
incr in rhJi 1 ^reefing it as an award. But there is noth- 

ng in the language of the proviso to S. 47 of the 

adontthe” AC V° indicate ‘hat the parties cannot 
adopt the award as a compromise between them and 

cannot enforce it as such if the other party backs out 

rom thecompromise.^he consent within the mean- 

“? of .P^viso to S. 47 of the Arbitration Act means 

not only the consent to the Court hut also a consent 

for®, pfo'i 6 the , Court: AIR 1952 Pat 08 and AIR 
IQ57 p 7 a ” d . AIR 19fll Pat 448. Disting. A I R 
{Prs 3 4 ) 658 ’ Re ‘ ° D ‘ AIR 1964 Pat 374 (375 > 376) 


But where it is proved that the parties agreed to 
f c . ertal ° terms with respect to any point in su t 

though they may have done so before an arbitrator 

appointed without the intervention of the Court in a 
pending suit, the agreement could be recorded as an 
lqcr 1 p eQt a0 a rt fr ° m the award. 1937 B L J R 14 , 

1R 1957659 


com promise” * 3 7 AppIicabil i ty ~ "Adjustment or 
compromise — Award in arbitration out of Court 

set up by 0 ne party - Denial of settlement by other 

TnJ$A- a ?- d 0b i e 7 10n to Pa ss >ng decree in terms — 
Jurisdiction of Court to record compromise and pass 

Act ' s - 47 ’ pio,is<> - ai * 


° 23 u R , 3; °- 43, R. 1, S. 115 
award — Defendant not consenting 

V^ionAct (1940), S. 47, Proviso 
AIR 19o2 Pat 258. 


— Submission to 

— Effect — Arbi- 


Seef x id, S. 115. 


ficum <?*.? 47 • Proviso, Arbitration Act 

(I J40) Suit pending — Parties referring matter in 
dispute without intervention of Court — Award whe¬ 
ther can oe treated as adjustment of suit — See Arbi¬ 
tration Act (1940), S. 25. AIR 1952 Pat 66 . 


O. 


R. 3 — Statement by both parties to dis- 

7 nf l *-» rr f _J • . 


9'u 23 ’ Rr ’°v 1 r Reference t0 arbitration out of 
Court by some of the parties to suit — Award cannot 

be acted upon as compromise of suit — Application 
under a o 9t h p d i t0 H® mere r ly for withdrawal of suit 

HfcifTP' 2S ’| R ' .1- and not Jot recording compromise 

r> ,ca I0n can be withdrawn — See Ibid 

O. 23, R. 1. AIR 1962 Pat 426. ’ 


- ~ uy uuiu pariies 10 ais* 

putes appointing referee and agreeing to abide by 

nis statement- If arbitration agreement or adjustment 

^Arbitration Act (1940), • S. 2 (a). AIR 

lyol Punj 41G. 


P:. 23, . R ‘ 3 .Consent of all parties —Necessity of 

rnirrarirvn ixnfhAuf C^— i*__ r o J 


-- ail paiura —iNKCesSliV Ol 

Arbitration without intervention of Court in a pend- 
ing suit Award — Objection to by one of party - 
Award cannot be treated as comoromise or adjust- 

SSW&SMS. Act U9J0 '' s - 47 ’ 


O* 23, R. 3 —- Compromise decree — Parties to 
award accepting it and applying to Court for passing 
decree in terms thereof — Decree passed in terms 
oi award stands on the same footing as a compromise 
decree and has to be interpreted in the manner a 
compromise or a contract would have to be inter¬ 
preted. A I R 1926 Mad 1211 and Chitaley and Rao’s 
Civil P C. (1951), Edn., p. 2783, Ref. to. (195G) 9 
Sau L R 138. 


O. 23, R. 3 — Award consented to by parties — 

I ft* /4 w-k K ^ J 1 r\ 1 


O. 2o, R. 3—Oral arbitration and oral award — 
Application for recording—Maintainability —(Ai bit- 
ration Act (1940), S. 47). 


Where the parties orally agreed to refer the dispute 
to the arbitration of panchas and the panchas after 
hearing the parties gave an oral award such an award 
cannot be recorded between the parties in view of the 
provisions of S. 47 of the Arbitration Act. The arbit¬ 
ration award otherwise obtained can be taken into 
consideration as compromise or adjustment of suit 
between the parties, provided the parties consent to 
its being so treated and considered after the makin 
of the award. If the parties do not consent, theawar 
by itself cannot be ordered to be so recorded; the 
award cannot recorded as a compromise under 

O. 23 R. 3. 1959 BLJR 551 : AIR 19G0 Pat 52 (54) 
(Pr 5). 


Award can be recorded under Rule 

M hen an award is consented to by the parties, it 
tantamounts to a compromise between the parties 
which can be recorded by the Court under O. 23, 
R. 3. A r R 1926 Mad 1211; A I R 1930 Lah 860 and 
AIR 1937 Rang 287, Foil. 

Where there were no regular arbitration proceed¬ 
ings, but the parties to the suit sought the interven¬ 
tion of certain Panchas who there and then gave 
their decision which was signed by certain witnesses 
in addition to the Panchas. 


Held that under the circumstances the award was 
clearly in the nature of a settlement arrived at by 
the parties and the question of its admissibility as an 
award for want ot stamp and registration did not 
arise and therefore it could be pleaded as an adjust¬ 
ment of the suit. AIR 1952 Sau 92 (93) (Pr 3). 


^ Award as adjustment of pending 
suit—(Arbitration Act (1940), S. 47). 


10. Agreement to take oath. 


An award made on reference by agreement between 
e parties but without the intervention of the 
joints in a pending suit cannot be recorded as an 

SUlt r un ^ ess the parties have con- 

whpr • ° A 1 r an u e a * ter i<: was ma de. Therefore 
where instead of the parties consenting to it one 


O 23, R. 3 — ‘‘Agreement or compromise” — 


of 


Next friend or guardian for suit—Offer to be bound 
by statement on special oath — If compromise and 
requires leave of Court - O. 32, R. 7 — Applicability 
-(Oaths Act (1873), Ss. 9, 10, H). 

The words “agreement or compromise” in O. 32, 
R. 7 refer to the same words used in O. 23, R. 3. An 
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agreement or compromise contemplated by the provi¬ 
sions of O. 23, R. 3 must directly adjust the suit 
wholly or in part leaving no scope for the Court 
exercising its judgment. Although there is undoubt¬ 
edly some agreement in the proceedings under Ss. 9, 
10 and 11 of the Oaths Act, when the oifer made by 
one party, that the evidence given on the special 
oath shall be conclusive proof of the matter stated 
therein, is accepted by the other party or witness, 
that is not the kind of agreement contemplated by 
O. 23, R. 3, because it is not an agreement or com¬ 
promise which adjusts the suit wholly or in part. 
Even when the procedure of Ss. 9, 10 and 11 has 
been gone through, the Court is still required to pass 
a judgment. Therefore there is no necessity for the 
next friend or guardian for suit obtaining the leave 
of the Court when he makes an offer to be bound by 
the statement on special oath by the opposite party 
or a witness. 

In order to decide whether O. 32, R. 7 applies to 
che offer or not the questions whether the next friend 
or guardian had an interest in the suit identical with 
that of the minor represented by him has no 
relevance at all. AIR 1936 Lah 235 and A I R 1954 
Nag 56 and T L R 27 Cal 229. Diss. from. 1957 All 
L J 760 : 1957 All W R (HC) 753 : A I R 1959 All 93 
{94, 95) (Prs 5, 7, 8, 10) (DB). 

-—O. 23, R. 3 read with Oaths Act (X of 1873), 
Ss. 8 to 11 — Agreement contemplating relinquish¬ 
ment of rights in property on taking oath and tiling 
of compromise petition — Refusal by one party to 
conform to agreement — Power of Court to pass 
decree in terms of agreement. 

Pending suit for theVecovery of certain lands, the 
parties agreed in the presence of mediators that if the 
defendant should take an oath in the plots in dis¬ 
pute that the properties in suit belong to him, the 
plaintiff should give up his claim to them and the 
suit should be dismissed, and this agreement was 
embodied in Exhibit A-l. The agreement recited that 
in the event of the agreement being given effect to, 
the defendant should pay the costs of the suit to the 
plaintiff and the parties should file a compromise 
memo into Court on the basis of which decrees 
should be passed. The defendant took the oath on 
the said lands as per compromise but the respondent 
resiled from it and refused to sign the compromise. 
The petitioner-defendant filed applications under 

O. 23, R. o, C. P. Code requesting the Court to record 
the compromise : 

Held : An agreement providing for entering into 
a compromise on certain terms cannot be regarded as 
a compromise or adjustment within the scope of 
O. 23, R. 3, C. P. Code To constitute an adjust¬ 
ment, the agreement or the compromise must itself 
be capable of being embodied in a decree. In order 
to have determination of an action on the basis of 
an oath, the offer to be bound by the oath of the 
other party and the acceptance of the latter should 
be made in conformity with the provisions of the 
Indian Oaths Act. 1873 as laid down in Ss. 9 to 11. 
As such, where that has not been done the petitioner 
is not' entitled to insist upon compromise being re¬ 
corded. (1963) 1 Andh W R 75. 

O. 23, R. 3 — Agreement about special oath — 
Breach - Effect—(Oaths Act (1873s S. 13). 

Where the defendant had agreed to have the suit 
decreed in case the plaintiff took special oath, but 
he had not agreed to incur any expenditure towards 
thiand the plaintiff urged that the agreement could 
not be implemented because the defendant failed 

to pay a sum demanded by the authorities of a 
mosque. 


Held, that there was justifiable cause for the defen¬ 
dant to withdraw. Even if he had backed out with¬ 
out just cause, the suit could not have been decreed. 
In the circumstances, if the Court posted the case 
for trial and the plaintiff acquiesced without demur, 
the Court could not be said to have acted with 
material irregularity. AIR 1948 Lah 78, Rel. on. 
1938 Ker L T 704 : 1958 Ker L J 1004. 

-O. 23, R. 3 — Agreement to take oath — Failure 

to take oath — Disposal of suit — Duty of Court— 
Oaths Act (1873), Ss. 11, 12. 

The mode of the disposal of the suit by passing a 
decree when one party fails to take an oath in accord¬ 
ance with the agreement cannot be said to be proper. 
No person can be compelled to take any special form 
of oath and if even after having agreed to do so, he 
refuses to do so, the Court cannot absolve itself of the 
responsibility of determining the suit on merits by 
relying only upon the agreement. The Court is only 
enjoined to take note of the fact that the oath was 
not taken. The Oaths Act says nothing further about 
the mode of disposal of suit which should thereafter 
proceed in accordance with the law. 77 Mad L W 
749 : (1965) l Mad L T 175 : I L R (1965) Mad 641 : 
A I R 1965 Mad 412 (413, 414) (Prs 4, 5). 

O. 23, R. 3 — Agreement to take oath — Agree¬ 
ment is not adjustment or compromise — Oaths Act 
(1873), S. 11. 

A mere agreement to take an oath on the challenge 
made by one of the parties and accepted by the other 
party cannot amount to an adjustment or compromise 
which could be incorporated in the form of a decree 
without any further inquiry or investigation and 
without a decision as to whether the case has been 
proved or not. Case law discussed. 1952 Mad W N 
196 (2) : 1952-1 Mad L J 452 : 65 Mad L W 783 j 
AIR 1953 Mad 396 (397, 398) (Pt A) (Pr 9). 

-O. 23, R. 3—Compromise — Defendant resiling 

from agreement to take oath — Effect — Oaths Act 
S. 12. 

Section 12 of the Oaths Act deals with the proce¬ 
dure to be adopted in case of refusal to take oath. 
That section contemplated only the recording of the 
said fact. Thus, the law as it now stands after the 
extension of the Indian Civil Procedure Code to the 
State of Travaneore-Cochin does not authorise the 
Court to pass a decree merely because a party has 
resiled from his original agreement to abide by the 
result of an oath. Such a party has the liberty to 
demand an adjudication of the question involved in 
the suit on merits. 17 Mad L J 545 and A I R 1914 
Mad 449 and 22 Mad L J 44 7 and AIR 1946 Lah 

' 8, Rel. on. 1956 Ker L T 278 : A I R 1957 Trav-Co 
315 (316) (Pr 2). 

11. Compromise of probate proceedings. 

O. 23, R. 3—Compromise of probate proceedings 
—Compromise pending appeal to Privy Council- 
High Court’s decision refusing probate not affect#*'! 
-(Civil P. C. (1908), O. 45, R. 13.) 

Additional District Judge directed the issue of 
Letters of Administration with the copy of the will 
annexed to D, the daughter of the deceased testator 
The will was contested by W, the widow of the 
deceased. In appeal by W, the Court set aside the 
order of the Additional District Judge. D applied for 
ieave to apped to Privy Council. The application 
was anally admitted. Meanwhile D and W entered 
into a compromise whereby in consideration of main¬ 
tenance and payment of certain amount, W gave her 
full consent to the grant of the Letters with a copy 
ot will annexed to D. Upon compromise petition tne 
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High Court passed the order. “The parties having 
compromised this matter and the appeal to the Privy 
Council having been finally admitted the only course 

appears to be to allow the appeal to be withdrawn 
without costs. 9 ' 

Held, that (i) as the result of accepting the com¬ 
promise, the decision of the High Court in appeal 
had not lost its for je and that the result of with¬ 
drawal of the appeal was to allow the judgment of 
the High Court in Appeal to stand. Moreover, the 
Hi^h Court in its Privy Council department had no 
jurisdiction to alter or vary the decree passed in the 
appeal. That could be done only by the Judicial 
Committee on application made before the Boa rd. 
Whether prooate to a will was to be granted or not 
could not be decided by the parties by consent, with¬ 
out an independent judgment on the issues by the 
High Court. The compromise did not validate the 
grant which had been rendered invalid by the judg¬ 
ment in Appeal. The grant of Letters made in favour 
of D lost its validity after the judgment of the High 
Court in Appeal and the non-recalling of the grant 
did not confer any right on her. Ordinarily the effect 
of the reversal of a judgment on appeal is as if judg¬ 
ment or tlie first Court had not been pronounced at 
all ; but this is subject to the exception that the grant 
remains operative for the limited purpose of pro¬ 
tecting bona fide transferees for value without notice 
during the pendency of the appeal. AIR 1915 Cal 
638, Disting. ILK (1953) 1 Cal 208 : A I R 1952 
Cal 473 (476, 477) (Pt A) (Prs 8, 9) (DB). 

' O. 23, R. 3 Compromise of probate proceedings 
—Grant of letters of administration on compromise 
after proof of will—Validity. 


12. Compromise pending arbitration. 

a-.. ?' 3—Compromise following award bv 

arbitrators Award filed in Court — Parties entering 
iruo compromise modifying its terms - Powers of 
Court to pass decree on award as modified by parties 
See Arbitration Act (1940), S. 15. A I R 1962 SC 903.' 

13. Shall order such agreement, compromise 
or satisfaction to be recorded.” 


O. 23, R. 3—“Recording compromise”—Form of. 

Order 23, R. 3 onlv requires that the compromise 
or adjustment should be ordered to be recorded. It 
does not lay down how it is to be recorded. Where 
the order dearly provides that the compromise 
should form part of the decree it is certainly one of 
tne ways in which the comoromi^e could have been 
recorded. A I R 1957 All S20 (822) (Pt C) (Prs 9, 10) 


*“ O. 23, R. 3 — Scope — Compromise relating to 
damages arising subsequent to filing of suit—Power 
of Court to record. 

When a compromise petition is filed, it is the dutv 
of Court under 0.23, R. 3, Civil P. C., to do two 
things to order the peition to be recorded and there¬ 
after to pass a decree in accordance therewith so far 
as ic related to the suit Where a compromise specifies 
a certain amount which relates to damages arising 
subsequent to the filing of th suit, the Court would 
be acting wrongly if it passes a decree fo r the entire 
amount specified in the decree. AIR 1952 All 196 

(197) (Pr 6) (DB). 


In a contentious proceeding, probate or letters of 
administration, as the case may be, may be granted 
in common iorm in consequence o{ a compromise 
between the disputants, resulting in the withdrawal 
of opposition. There can be no compromise of a pro¬ 
bate case or a letters of administr ition case in accord¬ 
ance with the terms of a petition of compromise. The 
main issue in such a case is, whether or not the will 
has been proved. The only effect of a compromise is 
to reduce a contentious proceeding into one which is 
not contentious ; it cannot dismiss the suit altogether 
and embody the terms < f the compromise in his order 
so as to give it the force of a decree capable of 
execution. 

Held, that the grant of letters of administration to 
the appellant on compromise after proof of genuine¬ 
ness of the will was not invalid. 1959 B L J R 281 • 
AIR 1959 Pat 570 (580) (Pt D) (Pr 85). 

-O. 23, R- 3—Probate proceedings — Compromise 

by testamentary guardian vis-a-vis wards' property— 
Release deed—Others if bound. See Ibid, O. 32, R. 7. 
A I R 1957 Trav-Co 160 (DB). 

-O 23, R. 3 — “Lawful agreement” — Probate 

proceedings—Succession Act (192 5), S. 283. 

It is only where evidence in proof of the will is 
sought to be excluded that an agreement or compro¬ 
mise as regards the genuineness and due execution of 
a will can be said to be unlawful within the meaning 
of O. 23 R. 3 Civil P. C. No probate could then be 
granted merely because the caveator consents to the 
grant, for such an agreement would he against public 
policy But where evidence had been already let in 
the Probate proceeding as to the genuineness of the 
will, there can be no objection to the withdrawal of 
the caveat entered by caveator and sought to be 
carried on by his lagal represerratives. AIR 1957 
Trav-Co 160 (167) (Pt E) (Pr 17) (DB). 


--O. 23, R 3—Consent decree—Unintentional and 

accidental error — Omission to record the compro¬ 
mise — Correction under S. 152 — Permissible. See 
Ibid, S. 152. A I R 1962 Andh Pra 412 (DB). 

-O. 23, R. 3 — Compromise — Duty of Court to 

reproduce it in decree. 

If is too much to contend that a Court has no 
option but to carry out literally the clauses of the 
compromise though it feels that thev are ill-drafted. 
A Court is not hound to reproduce the compromise 
irrespective of whether it is properly drafted or not. 
1956 Andh W R 509. 


-0.23, R. 3 —Applicability—Contingent compro- 

mise -Court can record the same and pass decree in 
accordance therewith. AIR 1955 NUC (Cal) 2923 
(DB). 


-O. 23. R. 3—“Lawful agreement or compromise” 

—Final adjustment—Compromise terminating or con¬ 
templating termination of suit is final adjustment— 
Its otherwise contingent character will not prevent 
Court from recording it. AIR 1955 NUC (Cal) 2923 
(DB). 


—O. 23, R- 3—Compromise, recording of—Scope— 
ction not restrictive of Court’s pow^r to order 
ctment — Suit for ejectment on the ground of per- 
nal requirement — Compromise—Court refusing to 
;ord to same on the ground that it did not mention 
rsonal requirement of the landlord—Propriety of— 
> matter of public policy involved in a tenant s 
reein^ to vacate on his being convinced of landlord s 
2d for possession. See Houses and Rents — J-& k, 
uses and Shops Rent Control Act (14 of Svt. 2009), 


, i irn mno t it ero 


-O 23, R. 3 — Separate agreement subsequent to 

compromise may be ignored acd main compromise 

given effect to. 
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A separate agreement subsequent to the compromise 
cannot be an impediment to the recording of the 
compromise and passing a decree in accordance with 
it. Ii the Court finds that a compromise is not imple¬ 
mented, the decree based on the compromise can be 
put to execution. If there is any extraneous agree¬ 
ment the remedy is by way of a separate suit for its 
enforcement. 1901 M PC 568 : 196 L Jab L J 1285. 

-O. 23. R. 3—Petition of compromise—Details of 

terms not given—Compromise can be recorded. 

It is not correct to say that a compromise cannot 
be recorded under O. 23, R. 3 unless the manner in 
which the compromise is arrived is also stated. F. A. 
No. 32 of 1951 (M. B. — Gwalior Bench), Disting. 
1960 MPC IS 1 ? : 1960 M P L ! 419 : 1960 Jab L j 
496: AIR 1960 Madh Pra 161 (162) (Pt B) (Pr 9) (DB). 

-O 23, R. 3—Compromise petition not subscribed 

by all parties—Compromise not affecting non-parties 
adversely—If can be recorded. 

Where the prayer in the compromise petition was 
for dismissal of the suit because the claim had been 
fully satisfied by payment of the sum to the plaintid 
by the mortgagor defendants, the fact that the subse¬ 
quent mortgagee who W3S one of the defendants in 
the suit did not subscribe to the compromise would 
not be a ground for not recording it because the 
compromise did not adversely alfect his interest 1960 
MPC 187 i 1960 M P L J 419 : 1960 Jab L J 496 : 
AIR 1960 Madh Pra 161 (162) (ft C) (Pr 10) (DB). 

-O. 23, R. 3 — Preliminary decree for partition — 

Subsequent compromise on allotment of properties — 
Power of Court to embody it as fresh directions for 
passing final decree. See Ibid, O. 20, R. 18. AIR 1965 

Mad 305 (Di3). 

-O. 23, R* 3—Compromise—Recording of—Alle¬ 
gation that it is voidable—Refusal to record. 

Under O 23 R. 3 o r the Code compromise cannot 
be attacked by the allegation# that it is a voidable 
compromise brought about by fraud, undue influence 
and duress. Provided the compromise is lawful, 
that is not contrary to lav;, the Court is obliged to 
record it. The mere fact that it may be voidable is 
no reason for a Court refusing to record it AIR 1936 
Mah 347 and AIR 1935 All 137, Rel on. (1950) ] 
Mad L J 524 63 Mad L W 394 : 1950 Mad W N 
417 (1) : AIR 1950 Mad 728 (Pr 1) (DB). 

-0.23, R 3 — Compromise— Recording- of—Right 

to challenge—Evidence Act (1872), S. 115. 

A party is not shut out or estopped from contest¬ 
ing a compromise merely because he had presented 
it to the Court for being recorded He is at liberty 
to challenge the fact. 1951 Nag L J 480 : If R (1951) 
Nag 841 : AIR 1932 Nag 84 (85) (Ft A; (Pr 8). 

-O. 23, R. 3 — Applicability — Suit for partition 

of milkiat properties — Properties vesting in State 
pending suit — Compromise — Power of Court to 
refuse to record. 

Wh ere some of the properties sought to be parti¬ 
tioned are milkiat properties which have already 
vested in the State of Bihar by virtue of a notification 
issued under the Bihar Land Reforms Act, the result 
of the vesting of the estate in the State is that the 
parties will he entitled not to the share in the milkiat 
interest, but to the compensation money and also to 
their share of the bakasht land located in the various 
milkiats. It is obvious, therefore, that the Court can¬ 
not refuse to record the compromise on the ground 
that the milkiat interest has vested in the State of 
Bihar during the pendency of the suit by virtue of 


the notification under the Bihar Land Reforms Act : 
AIR 1958 Pat 630 (FB), Rel. on. 1959 Pat L R 2 22 : 
1959 B L J R 589. 


O. 23, R. 3 — Scope ol inquiry — Question as to 
which party failed to carry out terms of agreement 
of compromise—Power of Court to inquire into. 

The question whether there has or has not been a 
completed agreement of compromise between the 
parties is largely a question of fact, and depends 
upon how the parties themselves regarded the matter. 
If they themselves regarded the matter as one of 
concluded agreement between them, it is not for the 
Court to say, specially when all the terms have been 
embodied in a joint petition filed by them, that there 
was no concluded agreement—When both parties 
allege that an agreement of compromise has been 
concluded but that the other party has committed 
breach thereof, and each party wants to take ad¬ 
vantage of the terms in his favour in having conse¬ 
quential orders passed by throwing the bTame for 
default on the other, it cannot be said that the Court 
acts illegally in going into that matter, it is no doubt 
true that the Court’s duty under 0.23 R. 3 is to 
inquire whether there has been a lawful agreement or 
compromise between the parties and to record such 
a compromise if found to exist. But in a case where 
the parties necessitate such an inquiry, each throwing 
the blame on the other, and adducing evidence, the 
Court is bound to and cannot but enter into the 
question and determine it in order to enable it to 
pass the necessary consequential orders to be passed 
in the suit on lIig basis oi the compromise or agree¬ 
ment. ILK 29 Pat 610 : AIR I9oi Pat 299 (303) 
(Pc B) (Pr 10). 


0- 23, R. 3—Compromise reached in suit before 
Court incompetent to try it—Plaint returned—Plaint 
represented in proper Court—Proper Court, compe¬ 
tency of, to record such compromise. 


Where in a suit filed in the Court incompetent to 

try it, aci mpromise arrived at between the parties is 
filed and thereafter the plaint is returned for re¬ 
presentation to proper Court, the suit instituted after 
such re-presentath n in the p-oper Court is not a 
continuation of the prior suit and the latter Court 
cannot recon the compromise as it is not reached in 
a pending suit If the compromise is genuine then 
the only remedy of the party who wants the Court 
to have it recorded is by way of a seourate suit 
29 Pat 699 : AlR 1950 Pat 473 (473) (Pt D) (Pr 13) 
(DB). ' 


-O. 23, R. 3—Compromise, when can be recorded. 

Under O. 23, R. 3 before a Court can order agree¬ 
ment or compromise to be recorded and pass a decree 
in accordance therewith it has to be satisfied that the 
suit has been adjusted wholly or in part by such 
agreement or compromise. Where the parties agree to 
abide by the award of arbitrators the agreement is 
still in the nature of a contract and so long as arbi¬ 
trators have not made the award the contract has not 
been carried out and there is yet no adjustment of the 
suit. In other words, the matter has not proceeded 
beyond the domain of an agreement and stage of the 
adjustment oi the claim has not yet been reached. 

Where in a petition of compromise the parties in¬ 
tended that all the disputes relating to their Sardari 
Jagir land, as also the other lands, ought to be finally 
settled by arbitrators and in consideration of this 
settlement the plaintiff agreed to give to the defen¬ 
dants certain lands out of the Jagir lands, and the 
^ r ^ y their award settled the disputes relat¬ 
ing to the Jagir land but not the disputes relatin'* to 
other lands: ° 
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443 046) r ?B S AV(Pr k 5, n (DB) e . reC ° rded ‘ AIR 1950 Pat ' 

——O. 23, R. 3 -Compromise or adjustment — Dutv 
of Court to record—Scope or inquiry. 

Order 23, R 1, Civil P. C„ which requires a com- 
promise by which a suit is wholly or even partlv 
adjusted is not a matter merely of form but of sub- 
stance as the aggrieved party has been afforded a 
right of ?PP ea ^ against such an order under O. 43, 
R. 1, Civil P. C. The Court before whom such a 
compromise is produced cannot therefore refuse to 
record the compromise unless it is unlawful. The 
proper course to adopt is to look at the proceedings 
as a whole that is, the plaint, the written statement, 
the terms of the compromise and the consideration 
tor the compromise. The mutual connection of the 
different parts of the relief granted by a consent 
decree is an import tnt element for consideration in 
each case in order to decide whether any portion of 
the relief was within the scope of the suit. AIR 1934 
Lah 023; AIR 1944 Bom 239; AIR 1948 Cal 179 and 
AIR 1951 Pat 299, Rel. on. Where the decree is exe¬ 
cutable only in respect of the matters which fall 
within the territorial jurisdiction of the Court pass¬ 
ing the decree, there may be nothing to prevent the 
remaining terms of the compromise from being en¬ 
forced by means of a separate suit. I L R (I960) 10 
Raj 94. 

14. “Shall pass a decree in accordance there¬ 
with so far as it relates to the suit.” 

®-O. 23, R. 3 -Compromise-Construction -Suit 

on mortgage—Compromise - Properties to be sold to 
mortgagee in full satisfaction of decree—H«dd terms 
of compromise related to the suit — Actual convey¬ 
ance and not mere agreement to convey was in¬ 
tended to operate as satisfaction of the decree. 

In a suit ou a simple mortgage the parties filed a 
memorandum of compromise. 

Held, on facts, that the agreement was lawful and 
an executable decree could be passed ‘so far as it 
related to the suit*. The terms of the compromise 
‘related* to the suit. The property which was to be 
conveyed consisted entirely of property included in 
the mortgage and which was therefore liable to be 
sold in execution of the mortgage decree which was 
the relief sought in the p»aint. The sale price for the 
conveyance under the Razinama was the sum for the 
recovery ot which the suit was laid. There was there¬ 
fore nothing which was outside the scope of the suit. 
Besides all this the conveyance was the considera¬ 
tion for the compromise. No doubt, under Cl. 1 there 
was to be a simple mortgage decree as prated for in 
the suit, but it would, however, not be a proper con¬ 
struction of the first sentence of Cl. 2 to say that the 
mere agreement to convey and not an actual convey¬ 
ance was intended to operate as a satisfaction of the 
decree passed or to be passed under Cl. 1. No doubt, 
the sale of the property to the decree-holders under 
Cl. 2 was not to be absolute in the sense of conferring 
a right to an unconditional conveyance since the title 
to be obtained under the sale was subject to the con¬ 
ditions contained in CIs. 3 to 0 and particularly Cl. 4 
under which it was stipulated that the title to the 
property might on the happening of certain contin¬ 
gencies, be divested from the decree-holders to whom 
it had been conveyed under Cl. 2. In that sense CIs. 2 
to 0 might constitute an integrated scheme for adjust¬ 
ing the rights of parties but on that account it would 
not be open to the construction that the mere agree¬ 
ment to convey contained in Cl. 2 (subject to the con¬ 
ditions stipulated in CIs. 3 to 6) by itself amounted 
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ju'for’rW?’ S r. 9 ~ ,So , far a* it relates to the suit’ 
-ait tor declaration and possession of land—Com- 

promise decree - Plaintiff agreeing to give ^Thm 

interest in suit property and delendant in retarn 

agreeing to pay certain sum per month to plaintiff— 

Compromise decree valid and binding-Court compe- 
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All 190 and 5 Cal L J 15, Disting.; AIR 1900 All 

Rel. on. AIR 1962 All 20 (21) (Pt A) (Prs ^S). 
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The question whether any particular term of the 
compromise relates to a suit or is covered by the 
^ect-matter must be decided from the form of the 
suit, the relief claimed and the relief granted The 
mutual connection of the different parts of the relief 

a consent decree is an important element 
tor consideration in each case in deciding whether 

c, n > Til h0n i? i tbe re J e * is within the scope of the 
r ° e r c ehe . f panted in a compromise decree need 
not be confined to the relief prayed for in the plaint. 

I he tact that the compromise relates to property, not 
the subject-matter of the suit, is not in all cases deci¬ 
sive ot the question whether the compromise does not 
relate to the suit. All terms which form the consi- 
ion for the adjustment of che matters! in dispute, 
whether they form the subject-matter of the suit, or 
not, become related to the suit and can be embodied 

AIR 1948 CaI 179 and air 1944 30111 

In a suit for recovery of money on the basis of a 
mortgage the parties compromised the suit and filed 
the compromise agreement in Court whereupon the 
Court passed a compromise decree. In this agreement 
apart from the mortgage property certain other pro¬ 
perties were also given by way of. further security 
because the original mortgaged property was not 
sufficient to meet the entire claim of the plaintiff In 
other words, a charge had been created on the other 
property for the payment of the amount. 

Held, (1) that the compromise agreement by the 
parties related to the suit: AIR 1925 Mad 1101 and 
AIR 1925 Bom 509 aad rLR 30 Mad 478, Rel. on. 

(2) On the construction of the agreement, that it 
was the intention of the parties that the mortgaged 
property and the other property which was given by 
way of further security should be put to sale by the 
mortgagee in execution of the decree. AIR 1960 Andh 
Pra 56 (58, 59) (Pt E) (Prs 4, 6) (DB). 

-O. 23, R. 3 - Postponement of passing of decree 

after compromise has been recorded — Power of 
Court. 

Although under R. 3 it is obligatory on the Court 
to pass a decree in terms of the compromise, after it 
has been recorded, there is nothing in die rule to 
prevent the Court from postponing the passing of the 
decree in a proper case. 

When through the compromise, a charge is meant 
to be created on the matruka property an-1 there is a 
dispute between the parties as to the extent of mat- 
ruka which is in the possession of one of the parties 
and the liability acknowledged by the parties to the 
compromise is not personal but is attached to the 


CIVIL PROCEDURE CODE (1908), O. 23. R. 3. Note 14 


matruka. postponing the passing of decree in terms 
of the compromise cannot be said to be wrong. AIR 

1930 Pat 395, Foil. 1957 Andh L T 503 : (1957) 2 
Andh W R 393. 

-0.23, R. 3—Construction— ‘‘So far as it relates to 

the suit” —Meaning of —Mortgage suit— Subsequent 
mortgagee impleaded as necessary party— Claim of 
amounts due to subsequeut mortgagee — Decree in 
respect of—If “relates to the suit.” 

The expression “so far as it relates to the suit” in 
O. 23, R. 3, Civil P. C , is a very wide expression, and 
may include something which was extraneous to the 
suit and which was never in question in the suit 
itself. Where in a suit by a prior mortgagee to 
enforce his mortgage, the Court is concerned with 
the investigation of the claim not only of the plain¬ 
tiff but also of a subsequent mortgagee who is a 
necessary party to the suit and is impleaded as such 
it cannot be said that a consent decree passed in the 
suit directing a sale of the property in default of the 
payment of the amount due to the subsequent mort¬ 
gagee does not relate to the suit and is therefore not 
executable. A I R 1931 Bom 295, Foil. 53 Bom L R 

586 : ILR (1952) Bom 1 : A I R J951 Bom 426 (4£S 
(PtCj(Pr9). 

O. 23, R. 3 Consent decree — If can contain 
undertaking by party to Court — Enforcement of 
undertaking by committal proceedings— Contempt 
of Court. 

Although the Court may be bound to record a com¬ 
promise, still, when the Court passes a decree, it puts 
its imprimatur upon those terms and makes the terms 
a rule of the Court; and it would be open to the 
Court, before it did so, to accept an undertaking 
given by a party to the Court. Therefore, there is 
nothing contrary to any provision of the law whereby 
an undertaking cannot be given by a party to the 
Court in the consent decree, which undertaking can 
be enlorced by proper committal proceedings. 52 

(1951) Bom 125 : AIR 1950 Bom 
336 (337) (Pt B) (Pr 4) (DB). 


O. 23, R. 3 —Interlocutory order staying another 
proceeding or granting injunction— Default clause— 
Extension of time after default—Position where order 
is consent order and one party opposes extension of 
tune. See Ibid, S. 148. AIR 1965 Cal 308 (DB). 

9 

O. 23, R. 3 Decree not in accordance with 
terms of compromise —Effect. 

A consent decree cannot have greater validity than 
the compromise itself. Where, therefore, a decree is 
not prepared in accordance with the terms of the 
compromise, it is not open to the party to take ad¬ 
vantage of the error that has crept into the decree 
AIR totoCa! 404, Foil. AIR 1958 Him Pra 5(5 6) 

O. 23, R. 3 Procedure—Contents of decree. 

Where a compromise decree stated thus : “It is 

ordered and decreed in terms of the compromise 

filed by the parties on 10th July and is attached 
herewith : 

Held, that though the decree would have done 
well in incoporating the entire compromise, the 
decree made the terms of the compromise as part of 
it and as such was not inexecutable. Madh BLR 
1954 Civ 392: Madh B L J 1955 H C R 61 • (S) 
MR 1955 Madh B 76 (77) (Pt A) (Prs 12, 16). • 

P 23.R. 3—Couit to record compromise between 
parlies but that part which relates to matter in suit 
alone is executable. 1964 M P L J (Notes) 120. 

~-0. 23, R. 3— Compromise ‘relating to the suit’ — 
huit tor dissolution of partnership and accounts— 
Compromise providing for payment by J. D. of sum 

LVol. 3.] Fn.D. 10. 


241 

of money by way of profits and costs of suit, for 
transfer of share of D. H. in partnership property to 
J. D. and creating chargeon partnership property for 
decretal amount— Compromise held ‘related to suit’ 
within O. 23, R. 3. AIR 1948 Cal 179 and AIR 1925 
Nag 239 and AIR 1929 Nag 104 (107) and A I R 1930 
Nag 17, Rel. on. 1960 M P L J 1287 : I L R (I960) 
Madh Pra 1047 : 1961 Jab L J 47 : A I R 1961 Madh 
Pra 67 (72, 73) (Pt B) (Prs 18, 19). * * 

O. 23, R. 3—Compromise decree containing speci¬ 
fied time for performance of obligation — Extension 
of time at instance of one party-Not permissible See 
Ibid, S. 148. (1962) 1 Mad L J 418. 

O. 23, R. 3—“So far as it relates to suit”—Inter¬ 
pretation—Question whether particular term ‘relates 
to suit’ — Test — Terms forming consideration for 
adjustment, though not forming subject-matter 
“relate to suit.” ’ 

The words ‘so far as it relates to the suit’ in O 23 
R. 3 are of wider import than the subject-matter! 
When it is said that the term is covered by a subject 
matter of the suit, it means that it falls within the 
pleadings of the parties and the relief claimed 
therein But the matter relating to the suit may not 
be confined to these limitations because these words 
as mentioned above are of wider import. The ques¬ 
tion, whether any particular term of a compromise 
relates to a suit or is covered by the subject-matter 
or the suit must he decided on particular facts and 
circumstances of each case. The mere fact that a 
particular term of the compromise is not the subject- 
matter of the suit is not a decisive factor of the 
question vyhether the compromise does or does not 
relate to the suit. All terms which form considera¬ 
tion for the adjustment of the matters in dispute 
whether they form the subject matter or not become 
related to the suit : AIR 1948 Cal 179 and AIR 1 Q 44 
Bom 239 (2) and AIR 1925 Mad 1101 and AIR 1905 

Rom o09, Rel. on. ; A I R I960 Madh Pra 9 «f) 
Disting. 

Where, therefore, the person holding the power of 
attorney has incurred certain expenses in the suit for 
partition on behalf of the minor and that amount 
was agreed to be paid to him by the defendants in 
erms of compromise and the term was also em 
bodied in the operative portion of the decree. 

Held the term was related to the suit. (1964) l 
(Prs 4, sfefiof. 1 R 1904 MyS 277 (279 ' 2S0 > (Pt B) 

—O. 2.3,R. 3—Suit for declaration relating to land 
-Decree for possession passed in terms of Comoro 

the suit ^TvaL?" 6 rCl8ting 

the^igM of^possess'iini'^cci'uin^irrrelaTion'to [h ^ 5 

ands cannot be held to be otherwise than ?elated°to 
the subject-matter namely, the lands and therefore 
the decree for possession granted in terms of t°hf 

compromise of the declaratory suit is valid and exe 

AIlfl9 e 49 a la a h 20 C 2i e Fe n i. r o e n PeCt ° f 6V6ry part 

exclude the additional rights in resrwi of ft, f to 
subieefmatter which ma/not havTOLV^To? 

is xr m ir 

agitating his rights in respect of the suit T 

that property was definitely :gi V en under 
compromise, it cannot be urged with anv ind-fi ?? ld 
that such a term does not flowfrom fi ° a * t, 2 n 

suit and hence the decree fo poV el^ ic ° f the 
petent. A 1 R 1943 Sind 11, Rel.on. 55 Mys HCR 
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122, A I R 1953 Orissa 74 and AIR 1958 Pat 546, 
Disting. 1963 Mys L J (Supp) 421. 

-O. 23, R. 3—“So far as it relates to suit*’. 

The words “so far as it relates to the suit” mean so 
far as it relates to the adjustment or settlement of the 
matters litigated in suit. 

Plaintiff sued for possession of house and wall. 
Claim for possession of house was admitted and 
decreed. As regards claim to the wall, defendant deni¬ 
ed plaintiff’s title but the matter was compromised 
and joint title was accepted on plaintiffs fulfilling 
certain terms which would add to the value of defen¬ 
dant’s ownership. 

Held, that the terms were obviously a considera¬ 
tion for admitting plaintiff’s ownership of the wall 
and that the compromise related to the suit and was 
not collateral to it. AIR 1934 Lah 623 and AIR 
1933 Pat 176, Foil. 1951 Nag L J (Notes) 164. 

-O. 23, R* 3—Compromise decree — Test to deter¬ 
mine whether particular term relates to subject matter 
of suit. See Registration Act (1908), S. 17 (2) (vi). 
A I R 1960 Pat 179 (DB). 


• “ O, 23, R. 3 — Compromise relating to suit —. 
Suit for recovery of possession of building — Com¬ 
promise decree allowing recovery of possession after 
one year. 

Where one of the reliefs claimed in the suit was 
recovery of possession of the building and the com- 
romise decree allowed recovery of possession of the 
uilding after the expiry of a term of oneyear.it 
cannot be said that that portion of the decree is not 
one that relates to the suit. The fact that the defen¬ 
dants agreed to pay rent at a higher rate during the 
period they were allowed to continue in possession 
of the building cannot affect the question. AIR 1939 
All 454 and AIR 1952 Assam 21, Disting. Punnen v. 
Kurup. I L R (1955) Trav-Co 953 : 1955 Ker L T 
924 : (S) A I R 1956 Trav-Co 1 (4) (Pt A) (Pr 5) (FB)- 

O. 23, R. 3—Power of Court to impose compro¬ 
mise. 

The Court cannot impose a compromise upon the 
parties however much it may suggest the desirability 
of parties entering into a compromise. A I R 1952. 
Trav-Co 547 (548, 549) (Pt C) (Pr 5) (DB). 



-O. 23, R* 3 — Lawful compromise of suit—Each 

party blaming other for its breach—Power of Court 
to inquire into question as to who was at fault. 

Where both parties to a suit invite the Court to 
record a compromise adjusting the dispute between 
them, as embodied in their joint petition, but each 
party blames the other for not carrying out the terms 
of the compromise, the Court does not act illegally in 
investigating as to who was at fault in committing 
breach thereof. ILR 29 Pat 610 : A 1 R 1951 Pat 299 
(802) (Pt A) (Pr 8) (DB). 

--O. 23, R. 3, S. 151 — Consequential orders to 

give effect to compromise—Jurisdiction of Court to 

pass* 

The Court had complete jurisdiction to make con¬ 
sequential orders in order to give effect to the terms 
of the compromise and to record the same. 

Where a Court, having seisin of the matter, accepts 
a deposit of money, on the refusal of a party to the 
compromise to accept the same in accordance with 
its terms, the Court is acting ex debito justitiae and 
had complete jurisdiction to do so whether as an act 
incidental to recording the compromise itself or under 
exercise of its inherent powers. I L R 29 Pat 610 ; 
A I R 1951 Pat 299 (304) (Pt C) (Pr 14) (DB). 

-O. 23, R. 3—Subject-matter of suit—Meaning. 

The question whether a particular term of a com¬ 
promise relates to the subject-matter of the suit has 
to be answered on the frame of the suit, the relief 
claimed and the matters which arose for decision in 
the case on the pleadings of the parties. The term is 
comprehensive enough and if the compromise relates 
to all those matters which fell to be decided in the 
case, it could not be said that any part of the com¬ 
promise was beyond the subject-matter of the suit. 

Where the compromise is really an adjustment of 
the rights and differences in respect of all matters in 
dispute between them whether as framed in the plaint 
or set up by way of defence in the written statement, 
and the compromise purported to be a final settle¬ 
ment and adjustment of these disputes on a fair and 
satisfactory basis acceptable to all, it must be held to 
relate to the suit. ILR 29 Pat 610 : AIR 1951 Pat 299 
(304, 305) (Pt D) (Pr 16) (DB). 

__o. 23, R* 3—Procedure —Compromise containing 

matter extraneous to suit—Duty of Court is to record 
the whole compromise hut confine its decree to the 
portion which relates to £uit. AIR 1935 N U C (Raj) 

4641. 


15. “Where compromise includes matters 
not relating to the suit”. 


O. 23, R. 3 — Compromise including matters 
extraneous to suit. 


The decree-holder had brought a suit for recovery 
of arrears of rent and for an order of eviction. Dur¬ 
ing the pendency of the suit, the parties filed an 
application under the provisions of O. 23, R. 3, Civil 
P. C., for recording a compromise which was in these 
terms—“It has been settled that the defendant will be 
a tenant for 3 years from 1st Bhadra 1349 B. S.; 16th 
August 1942, till Sravan 1352 B. S. in respect of the 
disputed land and the house at an annual rental of 
Rs. 96 at the rate of Rs. 8 per month. On the 1st 
Bhadra 1352 B. S. he will deliver possession of the* 
land and the house to the plaintiff. 

A decree will ba passed for Rs. 12-8 against the 
defendant as rent for the months of Baisakh and 
Jaistha 1348 B. S. the period in suit. The defendant 
will pay up the said Rs. 12-8-0 as also the rent for 
14 months from Asar 1348 B. S to Sravan 1349 B. S. 
being a sum of Rs. 87-8-0 (out of which repair charge 
of Rs. 0 will be deducted), thus leaving a balance of 
Rs. 81-8-0 in all Rs. 94. 


I, the defendant will pay up to the plaintiff the 
decretal sum of Rs. 12-8-0 as also a sum of Rs. 11-8-0- 
out of the said sum of Rs. 35 within Magh and an¬ 
other sum of Rs. 35 within Chaitra. If I make default 
in paying up the instalments, plaintiff will be entitled 
to demand the entire sum at a time and will be entitl¬ 
ed to take recourse to legal proceedings to realise the. 
money with damages and other reliefs”: 

Held, that the suit was compromised in so far as 
it related to the arrears of rent and the manner in 
which they were to be paid. It was not the intention 
of the parties that the judgment-debtor would be 
liable to eviction in execution of the compromise 
decree. It could scarcely be the intention of the par¬ 
ties that the question of eviction would be decide^ 
in execution proceedings of the compromise decree. 
The fresh agreement of tenancy evidenced bv the 
terms of the compromise was extraneous to the decree 
and the decree-holder must be relegated to a suit : 

I L R 34 Cal 456. A I R 1939 All 454 and A I R 1919 
P C 79, Rel. on. ILR (1950) 2 Assam 483 : AIR 19a2 

Assam 21 (22) (Prs 6, 7, 8) (DB). 

--O. 23, R. 3 — Compromise comprising makers 

unconnected with suit — Proper course o e 
lowed. 


3 a compromise comprises matters unconnect- 
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recite the compromise as a whole in its decree or in 
the form of a schedule to the decree for purposes of 
reference but to restrict the operative part of the 
decree to those terms of the compromise which relate 
to the suit. Chitaley’s Civil P. C., 1953 Edn., p. 2770, 
Rel. on. AIR 1957 J & K 26 (Pr 2) (DB). 

O. 23, R* 3, O. 41, R. 31 — Compromise of suit 
filed — Court should either accept it as whole or 
reject it—Draft compromise not accepted by some 
parties filed before appellate Court — Appellate 
judgment should be based on independent assess¬ 
ment of evidence, even though it is one of affir¬ 
mance. 

Where a draft compromise is filed in the Court, the 
Court should either accept it as a whole or reject it, 
instead of binding a party to a portion of it and re¬ 
jecting the rest to his detriment. A I R 1934 Mad 100, 
AIR 1933 Lah 179, AIR 1930 P C 245, Rel. on. 

If the draft compromise is not accepted by the 
plaintiff, the appellate Court should not base his 
judgment on the compromise but should assess the 
evidence independently and give independent finding 
even though his judgment is an affirming one. The 
judgment based upon the terms of the draft compro¬ 
mise which was not accepted by some of the parties, 
wherein there is no independent assessment of evi¬ 
dence cannot be one that can be described as such 
under O. 41, R.31, A I R 1954 Assam 94, I L R 31 
Mad 409. Rel. on. 1962 Mys L J (Supp) 492. 

O. 23, R. 3—Scope — Compromise decree includ- 
ing extraneous matter is void There is only an error 

N UcffNag) 5681 eXerC ' Se ° f S urisdiction - AIR 1955 

~0. 23i R. 3 Compromise including matters not 
relating to suit. 

There is no doubt that under R. 3 of O. 23 the 
decree must relate only to the matters in issue in the 
suit; but it does not say that the compromise must 
relate only to such matters. The Court is bound to 
record the agreement in whole and not in part, 
though it has to confine the operation of the decree to 
so much of the subject-matter of the suit as is dealt 
with by the agreement. AIR 1919 P C 79, Foil. 1953 
Nag L J 141 : AIR 1953 Nag 217 (218) (Pt C) (Pr 10). 

' 9* 23, R, 3—Procedure. 

It is always desirable when passing a decree in 

3 con ? pro ™. ise t? separate the operative part 
of the decree from the other part and to pass a decree 

as if ,t were a decree on adjudication attaching the 

A R S |QH P 6 r 7 o P r° n iS< ;nr , a " a ppe " d j * to thedecree. 
AIK 1919 P C 79, 1 oil. 1951 Nag L J (Notes) 164. 

. .9* 2 ?’ R* 3— Compromise including matters not 

relating to suit— Recording of agreement—Refusal- 

Power of Court. 

n„Lo?J a * C i! that a com f P r omise petition contains matter 
outside the scope of the suit would not entitle the 

FcmVotToeVeTJ R h 457? mPr0miSe ' AIR 1919 
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31 Pat 851 : AIR 1953 Pat 178 (182, 183,185) (Pt E) 
(Prs 11, 13, 15,16) (DB). 

16. Parties to the compromise. 


O. 23, R. 3 — Construction — “In so far as it rp 

tales to the suit” - Tests to sec if compromise goes 
beyond soope of suit. se toes 

The test is whether the matters in the compromise 

are so mixed up that it is impossible to separate the 

nart W t'°^ e j c usive *y relates to the suit and another 

that t^P t 1 d06S , n0t relate t0 the suit - I{ it is found 

Dart of Ihn a re severable, then the operative 

part oi the decrea will have to be confined to the 

matters which relate to the suit on the terms of O. 23, 

, the Code itself, If, on the other hand, they 

mi p of sev,er f. d fron ? each other the whole compro^ 
rmse will constitute the operative part of the decree 

1K Wi ^ he liable to be dealt with in execution. ILR 


-O. 23, R. 3 and O. 32, R. 4 ( 2 ) — Parties to 

appeal, wards of Court of Wards-Compromise peti¬ 
tion signed by Deputy Commissioner representing 
the estates—Compromise decree—If nullity—Failure 
to appoint another guardian for appellant who was 
of unsound mind—Effect. 

The U. P. .Court of Wards Act expressly contem¬ 
plates by S. 61 a right in the Court of Wards to make 
a contract between two of its wards and can also 
effect at a compromise between them. 

Two wards whose estates were under the superin¬ 
tendence of the same Court of Wards were contesting 
parties to an appeal and the array of parties in the 
appeal showed that the same Deputy Commissioner 
as representing each estate was the appellant and 
pondent. The Court of Wards effected a settlement of 
the outstanding disputes b;tween them, a compromise 
petition signed by the Deputy Commissioner was filed 
and a decree in terms of it was passed. 

Held, (1) (Per Sarkar and S. K. Dass, JJ.) that the 
compromise was between two wards who were the 
renl parties to the appeal and therefore the contention 
that there was no compromise because there were not 
two parties to it could not be accepted as correct ; 

( 2 ) that the failure of the Court to appoint another 
person as the guardian of the appellant who was of 
unsound mind did not make the compromise decree a 

v,ew provisions of O. 32, R. 4 (2) 

C. P. Code, read with S. 27, U. P. Court of Wards 
Act Drig Raj Kuer v. Krishna Narain Singh MQfim 
SC J 594 : I960 All W R (HC) 283 : (I960) 2 SCR 
431: (I960) 2 S C A 260: ILR (I960) 1 All 572 • ?ir 
1960 S C 444 (451, 452) (Pt B) (Prs 29, 30, 31 33* 

tT 0- 23, R- 3—“Lawful agreement”—Compromise 

between wards of Court - Same Deputy Commis 
sioner m charge of their estates acting on the?Hae.' 
half \ alidity — (U. P. Court of Wards Act /d 
1912), Ss. 38, 61 (4).) Act (4 of 

hd V ! , f ere i: a f 0mpr0mise of suit was entered intoon 
behalf of two contesting wards of Court rauged on 

opposite sides by the same Deputy Commissioner in 

charge o. their estates, it cannot be said that there are 

o? MN°i? a p‘p to . th f e compromise. Under Ss. 38 and 
^1 (4)* U. P. Court of Wards Act such a pnmnro 

is perfectly valid if the Court of Wards has a 

its mmd to the question whether it is for the benefit 

A llM qa#? c e r- La« e » W , ard and llas acted bona fide. (S) 
AIK 1950 S C 440, Rel. on ILR (195$) 1 All atd 

1958 All 710 (716) (Pt C) (Pr 26) (DB). 33 ! AIR 

‘" ,0 Co "'' ^ - 

J™. I" 

rity to actually put it in Court would not rr^te ^ 0 ' 
compromise invalid or make the decre» the 

a nullity. ILR (1958) 1 All 33 - AIR P ?q S |o 
(716) (Pt D) (Pr 29) (DB) ' IR 1958 AU 7 10 

' "O. 23, R. 3—Suit under S 4 Q Ti P 

(17 of 1939) — Compromise — Landlord ncrtnarr 

compromise - Suit cannot be decreed unde? 6*23 

K. 3, Civil P. C. See Tenancy Laws __ TI P m 

Act (17 of 1939), S. 49. 1952 R D (BR) 253 .' Tenanc y 

O* 23, R. 3 Alienee pendente lifp 
party not bound by compromise between aiienoA 
opposite parties — Entitled to object to such cnmn? 

p ■ is 1 e n a / r ?^ to c,aim decision on merits See Ibid n P oo* 

R- 10 (1). AIR 1963 Andh Pra 46. d ’ °’ 22 ’ 

J 7^* ^3, R. 3—Objection by third partv to rip 
being passed-Competency. P ty to de cree 


24 i CIVIL PROCEDURE CODE (1908), O. 23, R. 3. Note 16 


An alienee pendente lite who has been added as a 
party to the litigation is entitled to object to a decree 
being passed in terms of a compromise arrived at 
between an alienor and the opposite parly. AIR 1932 
All 478, Diss. from. (1958) 2 Andh W R 291 : 1959 
Andh LT 216 : AIR 1960 Andh-Pra 32 (34) (Pt D) 
(Pr 6). 


-O. 23, R. 3 —Parties to compromise — Parly hav¬ 
ing no present interest if necessary party. 

Where in a partition suit the second plaintiff had 
no present interest in the suit property after her claim 
to the ornaments on her person was accepted in the 
suit, the contention that because she had not signed 
the compromise it was not concluded, was not ten¬ 
able. AIR 1956 Bom 569 (571) (Pt A) (Pr 2). 

-O. 23, R. 3 — Apportionment case under Land 

Acquisition Act — Compromise without joinder of 
State— Decree based on such compromise —If can be 
enforced against State. See Ibid, O. 1, R. 10. AIR 
1960 Cal 506 (DB). 

_O. 23, R. 3—Compromise of representative suit— 

Permissibility — Res judicata. See Ibid, S. 11. AIR 
1951 Cal 456. 

-O. 23, R. 3 — Applicability — Application under 

O. 22, R. 10 — Application to record compromise — 
Right to oppose compromise See Ibid. O. 22, R. 10. 
AIR 1954 Mad 592 (DB). 


_O. 23, R* 3—Compromise by some of the parties. 

A bona fide compromise might validly be entered 
into, even though a trial might have resulted in the 
contentions of one or other of the parties being upheld 
in their entirety. l9ol-l Mad L J 502 : AIR 1952 

Mad 495. 

-O. 23, R* 3, O. 1, R. 9—Plaintiff taking risk of 

expunging one defendant from suit — Compromise 
agreement in the suit cannot be attacked as unlawful 
on that account. AIR 1965 Pat 33 (37) (Pt B) (Pr 14) 

(DB). 


_O. 23, R. 3 — Parties to compromise agreement— 

Suit relating to endowment deed executed in 1900- 
Provision for consultation with members of maker's 
family— Provision held did not contemplate consulta¬ 
tion with female members— Compromise without 
female members parties, not unlawful on that 
AIR 1965 Pat 33 (37) (Pt C) (Pr 14) (DB). 

_q # 23, R. 3—Parties to compromise agreement— 

Suit regarding management of endowed properties 
and appointment of shebait - Non-joinder of deities 
in compromise agreement does not render agreement 


making 

ground 


unlawful. 

In a suit regarding the dispute as to who was the 
chphmt and management of endowed properlies, a 
compromise agreement was arrived at, in which the 
deities were not joined. It was contended that the 
deities should have been made parties to the compro¬ 
mise agreement, and unless this was done, the com¬ 
promise agreement was unlawful. 

Held the interests of the deities were not likely to 
be injured by the compromise agreement that would 
be recorded. The deities were not parties to the suit 
If the suit itself could be disposed of in regard to the 
aonointment of a shebait and management of the 
properties by him, there was no justifying reason why 
in the adjustment of the suit by a compromise, the 
deities would have to be brought in. AIR 196a Pat 
33 (36, 37) (Ft D) (Pr 15) (DB). 


— O. 23, R. 3 — Scope. 

C made a gift of a house exclusively belonging to 
him in favour of his nephew G. Later C filed a suit 
lor cancellation of the gift. The parties agreed to 
refer the dispute to arbitration. The arbitrator instead 
of confining himself to the matter in dispute proceed¬ 


ed to decide as to how the property was to devolve 
after C’s death. The plaintiffs who were neither party 
to the suit nor the reference, were given a share in 
the property under the award. A decree on the basis 
of the award was passed. On C’s death the plaintiffs, 
basing their claim on the award and the decree passed 
thereon, brought a suit for a share in the rents and 
profits of the house which was in exclusive posses¬ 
sion of G. 

Held, (i) that the plaintiffs had no locus standi to 
file the suit. As they were not parties to the earlier 
suit or to the reference, they were not bound by the 
award or the decree and therefore they could not 
claim any right under the award or the decree : ILR 
6 All 322 (PC), and AIR 1955 Nag 126, Rel. on. 

(ii) The compromise between C and G or the award 
could not be regarded as a family arrangement relat¬ 
ing to partition of the joint family property : AIR 
1947 P C 8, Disting. 62 Punj L R 306 : AIR 1960 
Punj 368 (369, 370) (Prs 5, 8). 


-O. 23, R. 3-Scope — Compromise of representa¬ 
tive suit—Permission of Court—Necessity of. See Ibid, 
O. 1. R. 8. 1955 NUC (Punj) 4969. 

-O. 23, R. 3; O. 1, R. 8 — Compromise of repre¬ 
sentative suit — Leave of Court See Ibid, O. I, R. 8. 
AIR 1952 Punj 43 (DB). 


-O. 23. R. 3 — Parties to compromise — Compro¬ 
mise decree against defendant not party to compro¬ 
mise—Decree whether capable of execution. 

The preliminary decree in the case had been pas ed 
on 28-12-1124 setting aside a Dhananischayam deed 
executed by the Karnavan of the plaintiffs I to 10 and 
the defendants 1 to 11 in favour of the defendants 14 
to 19 and allowing the 1st plaintiff to recover on 
behalf of the plaintiffs and the 10th defendant the 
12/21 share belonging to them with mesne profits at 
particular rate until the properties were delivered 
over after final decree and further providing for issue 
of commission for dividing the properlies by metes 

and bounds. Subsequently and in due course a com¬ 
mission was issued and the commissioner submitted 
report and plan dividing the properties between the 
co sharers. But instead of allowing the court to pro¬ 
ceed on the basis of the plan and report and pass 
decree accordingly the parties compromised the matter 
among themselves by accepting the report and plan 
and taking the properties allotted to each respectively 
thereunder. They also got the compromise recorded 
and ma^e decree of court dated 4-9-1955 as the final 
decree for partition in the case. The only matter that 
really remained to be carried out was the re ^ ver f y 0 ^ 1 ? 
behalf of the plaintiffs 1 to 10 and defendant 10, of 23} 
cents in item 1 and the building item 2 within it from 
the 14th defendant who had remained ex parte throu¬ 
ghout and had not also joined in the compromise. 
The 3rd plaintiff, 10th defendant and 2 defendant 
had also not joined the compromise. The compro¬ 
mise decree provided that the plaintiffs would work 
out their rights as against the 14th defendant through 
court and recover the property with mesne profits. 
On application for execution filed by the plaintiffs as 
against the 14th defendant, for recovery ot item I 
portion and item 2, she raised objection that the com¬ 
promise decree could not be executed against her 

because she was not a party to it ; 

Held, that the final decree in the case by way ot 
compromise was capable of execution notwithstand- 
ing (1) certain of the co-sharers ord plaintiff, KUn 

defendant and 2nd defendant had not J° ,,,ed .! n d a " 0 
(2) the 14th defendant was not party to it. It was no 
doubt true as regards 3rd plaintiff and 10th defendan 
that as members of the plaintiff s group he.r shares 

also were being worked out oathi lsf pLin! 
preliminary decree itself provided that the 1st piai 
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tiff might by herself recover the 12/21 share on behalf 
of the entire group of the plaintiffs 1 to 10 and 10th 
defendant. If there was any objection so far as the 
3rd plaintiff and 10th defendant were concerned, it 
was a matter for them and the 14th defendant could 
not certainly act on their behalf. So far as the 2nd 
defendant was concerned, the 5th defendant co-sharer 
had taken the common share belonging to both and 
if there could be any complaint it was for the 2nd 
defendant to raise. The 14th defendant was not con¬ 
cerned here also. 1956 Ker L T 612* 

17. Compromise by minor’s guardian. 

-O. 23. R. 3; O. 32, R. 7—Agreement of reference 

to arbitration on behalf of minor by his father—Refe¬ 
rence of subject-matter and matters extraneous to suit 
without intervention of Court—Leave of Court under 
O. 32, R. 7—Necessity for — Arbitration Act (1940), 
S. 47. See Ibid, O. 32, R. 7. AIR 1953 All 9. 

-O. 23, R. 3 — Minor — Compromise without 

leave of court under O. 32, R. 7 — Consent decree 
Right of minor to challenge decree by appeal. See 
Ibid, S. 90. AIR 1952 All 97 (DB). 

-6. 23, R. 3—Scope—Non-compliance with O. 32, 

R. 7-Effect of. 

It is not open to a party to a compromise to avoid 
the compromise on the ground that the provisions of 
O. 32, R 7, were not complied with, with reference to 
the interest of a minor party to the compromise. AIR 
1957 Him-Pra 11 (13) (Ft A) (Pr 9). 

-O. 23, R. 3; O. 32, R. 7 and O. 6, R. 17 — Suit 

for partition on behalf of minor — Compromise out 
of Court—Absence of leave — Decree whether void 
or voidable — Second suit for partition without 
prayer for setting aside previous decree—Maintaina¬ 
bility—Amendment of plaint. 

A previous suit for partition brought on behalf of 
the minor plaintiff was dismissed as a result of com¬ 
promise arrived at between the parties out of Court. 
The plaintiff brought a second suit for partition 
without a prayer for setting aside the decree in the 
previous suit, 

Held, (i) that the judgment in the previous suit 
was not void but was only voidable. AIR 1951 S C 
280, Rel. on. 

(ii) that so long as the decree stands, w'hich says 
that the plaintiff’s claim for partition has been settled, 
it was not open to the plaintiff to make a fresh claim 
for partition. Therefore it was incumbent upon the 
plaintiff to include in the plaint a prayer for setting 
aside that judgment. 1957 Ker L J 368: 1957 Ker L T 
511 : AIR 1957 Ker 140 (Pr 2). 

-O. 23, R. 3 —“Lawful agreement or compro¬ 
mise”—Submission to award — Suit against father, 
major son and minor sons — Reference to arbitration 
ordered by Court — Award pronounced consented to 
by major son and father each on their own behalf 
and by latter on behalf of minor sons as guardian— 
Sanction under O. 32, R. 7, not obtained—Award can 
be treated as compromise and decree passed against 
major son and father only, hut not against minors. 
(1952) 2 Mad L J 524 : 65 Mad L W 980 : AIR 1953 
Mad 492 (506) (Pt P) (Prs 46, 47) (DB). 

-O. 23, R. 3, O. 32, R 7 (1) — Consent decree — 

Minor attaining majority at time decree is passed — 
Decree is not binding on him unless he consents. See 
Ibid, O. 32, R. 7. AIR 1952 Mys 134 (DB). 

-O. 23, R. 3; O. 32, R. 7—Compromise by minor’s 

guardian. 

If it is intended that minors to an action ba bound 
by a compromise, then the guardian or the next 


friend of the minor must apply for the 
Court to enter into the compromise and if the guar¬ 
dian refuses to do so a compromise cannot be forced 
on the minor concerned although, in the opinion or 
the Court the terms of the proposed compromise may 
be beneficial to the minor. It is the guardian or the 
next friend alone w ho can decide for himself vvheiher 
or not he should obtain the leave of the Court to 
enter into a compromise. If he chooses not to apply 
for leave, then no compromise could affect the interest 
of the minor and the minor is not bound by any 
compromi c e which may have been eiTered into be¬ 
tween the parties to the action • Ca^e law discussed. 
AIR 1951 Pat 584 (586, 587) (Pt A) (Pr 8) (DB). 

-O. 23. R. 3, O. 32, R. 7—Compromise by father 

of joint Hindu family. 

Whrre the father is guard»an-ad-litem of his minor 
son, then he cannot, without the leave of the Court 
do any act in his capacity of father or managing 
member of the family, which he was debarred from 
doing as guardian-ad litem. Hence, a compromise 
entered into by him on bebalf of his minor son, 
without the leave of the Court will not be binding 
on the minor. ILR 36 Mad 395, Foil. AIR 1951 
Pat 584 (587) (Pt B and C) (Pr 9) (DB). 

-O. 23. R. 3,0 32,R.7—Minor and major appellants 

—Interest joint —Compromise not binding on minors 

— Not enforceable against majors. AIR 1951 Pat 584 
(587) (Pt C) (Pr 10) (DB). 

•-O. 23, R. 3 — Decree against minor — Suit by 

minor on attaining majority to set aside decree on 
ground of gross negligence on part of guardian-ad- 
litem—Fraud or collusion not proved — Suit is main¬ 
tainable - Evidence Act (1872), S 44. See Ibid, S. II 
and O. 32. R. 3. AIR 1950 Pat 97 (FB). 

18. Compromise by Hindu widows 

-O. 23, R. 3 — Bona fide compromise in a suit en¬ 
tered into by a widow’ is binding on her adopted son. 
See Hindu Law —Widow. AIR 1961 Andh-Pra 435 
(DB). 

-O. 23, R. 3—Alienation—Meaning — Hindu Law 

— Widow — Power to compromise claims against 
estate, See Limitation Act (1908), Art. 125. AIR 1952 
Mad 495, 

\ 19. Compromise by counsel. 

-O. 23, R. 3—Compromise of suit by advocate — 

Validity. See Ibid, O. 3, R. 4. (1958) 1 Andh W R 
451. 

-O. 23, R. 3 — Compromise — Consent Decree — 

“What is.” 

Where the decree is a decree in invitum and the 
only consent is the agreement between counsel as to 
the computation of the figure of profits, after the 
basis upon which the computation should he made 
has been laid down by the Official Referee, it would 
be a misnomer and abuse of language to call this 
decree as one by consent. (1955) 1 Mad L J 172 : 
ILR (1955) Mad 1106 : (S) A I R 1955 Mad 154 
(DB). 

20- Effect of consent decree. 

-O. 23, R. 3 — Consent decree obtained against 

father— Binding nature as against sons. See Hindu 
Law—Father-Debt by. AIR 1957 All 287 (OB). 

“—O. 23, R. 3 — Compromise — Consent Decree — 
Binding character of — One of the parties breaking 
terms of compromise—Effect of. 

All the terms of a compromise decree are to be 
taken together and, unless the contrary is expressed 
in the compromise decree itself or necessarily im¬ 
plied in the circumstances of a particular case, an 
individual term of the compromise decree cannot be 
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picked out by one party and the other party cannot 
be said to be bound by it in spite of the fact that the 
compromise cecree as a whole, has fallen through by 
ae A auIt of the very party who wishes to take ad- 

aI? ° i itsA 1 R 1925 P - C ’ 63; AIR 1929 
^JL^ 09 ! 31 ^ 63 Cal ooO, Dist. 1935 All L J 598 : 
19oo All \\ R (IIC) 528 : (S) AIR 1955 All 665 (DB). 

~°‘ R - ? — Lawful agreement or compro. 
™ ,se . . J 1 . 116 Prior to compromise or award — Effect 
°f (Arbitration Act (1940), S. 47). 

As between parties to a compromise or an award or 
Persons claiming under rival parties, the title of each 
party prior to the award or compromise cannot be 
set up so as to defeat a title acquired under the com¬ 
promise or award. If persons bind themselves by 
any valid contract supported by consideration thev 
can no,. resile from t 3at contract. This is also true of 
an adjustment of rival claims to property, whether 
the adjustment is by way of compromise or through 
the intervention of arbitrators. 

1 his does not, however, mean that when the nature 
of the title of a person whose possession is being en- 
quired into, a^ between persons claiming under him, 
title prior to the compromise must be ignored as non¬ 
existent. And if an award is treated on the same 
tooting as a decree of a Court, the position is not 
different, since it is well recognized that a decree 
does not create but only recognizes a pre-existing 

gives relief on its basis. AIR 1935 All 261 
(26/) (PtD) (Prs 43, 44, 45) (DB). 


plaintiff —Court has no jurisdiction to transfer other 
set of conHiiifr defendants as plaintiffs — See Ibid 
O. 1, R. 10. AIR 1952 J& K 33. * 

O. 23, R. 3—Settlement in eviction suit during 
pendency of appeal in interlocutory matter, held did 
not create fresh lease but was interim arrangement 

of a PP eal - See Transfer of Property 
Act (1882), S. 10o. AIR 1964 Madh.Pra 288 (DB). 

O. 23, R. 3 - Compromise decree in suit for sepa¬ 
rate maintenance, giving right to partition — Suit for 
partition —Plea of resumption of cohabitation — If 
open. See Ibid, S. 47. (1958) 2 Mad L J 82. 

——O. 23, R. 3— Compromise creating a charge — 
W ant of attestation if affects validity of decree pas. 
sed on it -T. P. Act (1882), S. 100. 

Where a compromise creating a charge is embodied 
in a decree, the mere fact that the compromise is not at¬ 
tested would not invalidate the decree and the charge 
created thereby. Want of attestation of the compro¬ 
mise is a mere matter of form which would not affect 
the substance of the transaction. I he decree creates a 
charge by operation of law and it would not be 
open to the parties to object to the execution of the 
decree on ground that the compromise was not attes¬ 
ted. A I R L940 Mad 51 : A I R 1943 Oudh 354 (FB) 
and AIR 1943 Born 414, Rel. on.; AIR 1940 Nag 163 
f°H. 64 Mad L W 473 : 1951 Mad W N 421 : 

(19,>1) 1 Mad L J 690 : AIR 1952 Mad 163 (163, 164) 
(Pr 2). 


” O* 23, R. 3 —Effect of consent decree — Admis¬ 
sion made in compromise agreement— If conclusive. 

A consent decree passed in terms of a compromise 
entered into by the parties does not prevent a party 
thereto in a subsequent proceeding from showing 
that the admission made by her was wrong and 
erroneous. A consent decree cannot have greater 
validity than the compromise itself. AIR 1960 Cal 
597 (602) (Pt D) (Pr 18) (DB). 

O. 23, R. 3 — Compromise — Decree passed in 
terms — Decree subsequently challenged as con¬ 
travening provisions of Bengal Money-Lenders Act 
— Decree is not nullitv—Debt Laws — Bengal Monev- 
Lenders Act (10 of 1940), S. 30 (1), S. 2 (4) and 
S. 40 (5). 

A decree following a valid compromise entered 
into by the parties to a suit does not become a nullity 
only by reason of the fact that it contravenes Ss. 2 
(4), Ex pi. and 40 (5) of the Bengal Money-Lenders 
Act; for such a contravention does net go to the root 
of the jurisdiction of the Court that passed the com¬ 
promise decree. At the most it might be said that 
the Court acted illegally or with material irregularity 
in the exercise of its jurisdiction. That, however, 
will not make the decree a nullity. 61 Cal YV N 67 : 
ILR (1957) 3 Cal 723. 

-O. 23, R. 3—Judgment by consent-Effect of. See 

Ibid, S. 11. (1957) 61 Cal W N 67. 

-O. 23, R. 3— Decree based upon consent —Not a 

contract—Decree contains adjudication of civil rights 
of parties—See Ibid, S. 2. AIR 1963 Cuj 256. 

-O. 23, R. 3 — Consent decree— Nature of — A 

consent decree is nothing but an agreement with the 
command of the Court su peradded to it. A I R 1924 
Pat 231 and AIR 1915 Cal 464 and ILR til Rom 15 
(FB), Rel. on. 1965 Kash L J 369 : AIR 1966 J & K 
13 (17) (Pt B) (Pr 6) (DB). 

-O. 23, R. 3 — Compromise d ecree — Scope — A 

compromise decree can operate as a lease. 1965 Kash 
L J 369 : AIR 1966 J & K 13 (18) (Pt C) (Pr 8) (DB). 

O. 23, Rr. 3, 1, O. 1, R. 10 - Partition suit—Com¬ 
promise between plaintiff and one set of defendants— 
Decree in terms of compromise and withdrawal by 

V 


O; 23, R. 3 Compromise decree — Illegal term 
embodied in — Effect. 

A compromise decree is good unless and until it is set 

aside according to law. A consent decree has many of 
the characteristics of a contract but it is not the same 
thing as a contract. It is the duty of the Court to 
see whether the compromise in question contains any 
illegal terms; if it does contain such terms the Couit 
has not only the right but has the duty to refuse to 
make it a decree of Court. But if it accepts a compro¬ 
mise and makes it a decree of the Court then the com¬ 
promise ceases to be a contract simpliciter; it becomes 
a decree of Court. It may be got set aside within the 
period of limitation prescribed, on grounds which 
may be sufficient to invalidate a contract. But so long 
as it is not got set aside, a party to it cannot urge that 
as it embodies an illegal term it should be ignored. 
AIR 1953 Bom 412 and AIR 1936 Bom 301, Rel. on; 
AIR 1939 Bom 114, Disting.; Decision in ILR 26 
Mad 31, held not correct. 38 Mys L R 554 : ILR 
(1960) Mys 652: AIR 1961 Mys 175 (177) (Pr 5). 

- O. 23, R. 3— Bar to jurisdiction of Civil Court— 

Application for ej'ectment of tenant on ground of bona 
fide requirement — Consent order — Tenant agreeing 
to vacate within one yeir — Tenant without vacating 
premises filing suit to declare consent order void on 
ground of fraud—Suit is not maintainable. See Houses 

Rents—Delhi Rent Control Act (1958), S. 43. AIR 
1964 Punj 487 (DB). 

-O. 23, R. 3 — Compromise decree in pre-emption 

suit — Person with superior right of pre-emption to 
get possession subject to payment of purchase money 
to vendees by specified date—Payment to vendees out¬ 
side Court before specified date, amounts to proper 
compliance — Failure to get payment certified by 
Court before due date is immaterial. See Ibid, C). 20, 
R. 14. AIR 1964 Punj 305 (DB). 

- O. 23, R. 3 —Record of compromise and dismis¬ 
sal of suit on application by defendant— Plaintiff not 
disputing facturn of compromise as distinguished 
from its validity and not inviting Court to frame issue 
on that point — Plaintiff cannot dispute factum of 
compromise in appeal against decree. See Ibid, S. 90. 
AIR 1963 Raj 63 (DB). 
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-O. 23 f R. 3 - Compromise decrees— Applicability 

of rule of res judicata and estoppel — See Ibid, S. 11. 
ILR (1959) 9 Raj 1264. 

- O. 23, R. 3— Estoppel against statute— Agreement 

void ab initio—Party not estopped from proving facts 
—See Evidence Act (1872), S. 115. ILR (1957) 7 

Raj 87. 

- 0.23, R. 3 — Compromise — Consent decree — 

Binding character of —Illegal terms embodied in con¬ 
sent decree can neither be enforced nor put forth in 
^defence — Parties to the decree can contend that the 
agreement is illegal and unenforceable in law (T. P. 
Act (1882), S. 00). AIR 1955 N U C (Trav-Co ) 6003. 

- O. 23, R. 3—Compromise-Consent decree—Bind¬ 
ing character — So long it stands, parties are bound 
by it — It may be set aside on ground which would 
invalidate agreement. AIR 1955 NUC (Trav-Co) 1105. 

- O. 23, R. 3-‘Scope of inquiry” — Compromise 

decree —A r alidity —Effect as res judicata. 

The provision in a compromise decree relating to 
the forfeiture of the right of redemption does not 
cease to be a contract between the parties even though 
it is embodied in the decree and the decree is no bar 
to the parties to the contract contending that the 
agreement is illegal and unenforceable in law. 

All that the Court does in such a case is to embody 
in the decree the terms of the compromise. There is 
no adjudication by the Court on the question whe¬ 
ther the terms of the compromise are lawful or not. 
In the circumstances, the decree does not operate as 
res judicata between the parties so far as this question 
is concerned, in a suubsequent suit to recover the 
possession of property by redemption. ILR (1952) 
Trav-Co 438 : 1953 Ker L T 382 : AIR 1954 Trav- 
Co 7 (9) (Pt C) (Pr 10) (DB). 

-O. 23, R. 3 — Compromise decree — Res judicata 

-See Ibid, S. 11. 1951 Ker L T 93. 

21. Registration, if necessary. 

-O. 23, R. 3— Unregistered partition deed—Factum 

or terms disputed—Compromise decree, if can be 
passed —See Registration Act (1908), Ss. 17 (1) (b) and 
49. (1950) 1 Mad L J 151 : 63 Mad L W 304 : A I R 
1950 Mad 433 (436) (Pt C) (Pr 5) (DB). 

-O. 23, R, 3 — Compromise decree giving only 

right to get certain documents executed to decree 
holder—Decree in itself not enough to create title — 
Decree not compulsorilv registrable.—See Registration 
Act (1908), S. 17 (2), Expl. 1963 Faj L W 484. 

22. Court-fee. 

-O. 23, F. 3—Court-fee — Order recording com¬ 
promise followed by decrees—Application for review 
of order—Sch.2 Art. 1 and Sch. 1 Art. 5, applies—See 
Court-fees Act, Sch. 1 Art. 4. 1960 Nag L J 

(Notes) 23. 

- O. 23, R. 3—Order under — Application for re¬ 
view—Court-fee. See Ibid, O. 47, R. 1. (1959) Nag 
L J (Notes) 44. 

-O. 23, R. 3— Order recording compromise — 

Court-fee payable on application for review of that 
order would be fee leviable on application under 
O. 23, R. 3 and not on plaiot in suit itself — See 
Court-fees Act (1870), Sch. 1 Art. 4. A I R 1957 Pat 
143. 

23. Execution of consent decree. 

-O. 23, R. 3—Landlord and tenant—Suit for eject¬ 
ment and arrears of rent — Compromise decree- — 
Decree providing for payment of a certain amount by 
certain date and in default suit to be considered to 
have been decreed with regard to ejectment also— 
Decree as regards ejectment is penal provision—Not 
executable. See Ibid, S. 47. AIR 1964 All 37. 


-O. 23, R. 3 — Execution of compromise decree— 

Compromise decree against ex-Zamindar providing 
payment from compensation payable to him under 
U. P. Act I of 1951 — Decree-holder can get attached 
bonds of face value of amount due to him and not 
bonds of market value — U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 70. First Execu¬ 
tion of Decree Appeal No. 18 of 1957, dated 18th 
September, 1959 (All), Reversed. 1962 All L J 809 : 

1962 All W R (H C) 659 : I L R (1963) 1 All 74: AIR 

1963 All 438 (439) (Prs 2, 3) (DB). 

-O. 23, R. 3, Ss. 6, 38—Power to pass compromise 

decree in excess of jurisdiction — Power of execution 
Court to question decree. See Ibid, S. 0. AIR 19o2 
All 196 (DB). 

-O. 23, R. 3 — Operative part of decree in excess 

of compromise—Execution of. 

Where the operative part of the decree gives effect 
to the terms of the compromise which do not relate 
to the suit, the executing Court cannot refuse to exe¬ 
cute the decree. The reason is that the objection 
should be taken by way of appeal and not in execu¬ 
tion proceedings. AIR 1951 All 817 (819) (Pt A) 
(Pr 5) (DB). 

-O. 23, R. 3 — Execution of consent decree — 

Operative part of decree giving effect to terms of 
compromise which do not relate to suit Objection 
cannot be entertained by executing Court. 

Where the operative part of the consent decree 
gives effect to terms of a compromise which do not 
relate to the suit, the executing Court cannot refuse 
to execute the decree. The reason is that an objection 
to the decree cannot be allowed to be raised in the 
executing Court hut must be taken bv wav of appeal. 
ILR 30 Mad 421 and AIR 1915 Mad 210, Foil. 
AIR 1960 Andh Pra 56 (58) (Pt D) (Pr 3) (DB). 

-O. 23, R. 3 — Compromise decree providing for 

arbitration and fixing one month as period for giving 
award — Default clause that on failure of. arbitra¬ 
tion to give award within one month plaintiffs to 
execute decree — Arbitrators failing to settle matter 
within one month — Execution of decree held was 
maintainable. See Arbitration Act (1940), Sch. 1, R. 3. 
AIR 1963 Assam 22(DB). 

-O. 23, R. 5 and S. 38— Scope of — Execution of 

compromise decree— Powers of Court. 

The Court could pass an operative decree, though 
in accordance with the compromise that was arrived 
at only in so far as the compromise related to the 
subject-matter of the suit. So far as the executing 
Court was concerned, it must execute the decree, if it 
found that there was a valid, operative decree regard 
being had to the subject-matter of claim in the suit, 
and it was not concerned to find whether the terms of 
the compromise were capable of being construed as 
giving rise to a new relationship of landlord and 
tenant between the parties. Therefore it was not open 
to the judgment debtors to raise the contention in the 
execution proceedings that the decree created a new 
lease and therefore was not capable of being executed 
inasmuch as it was not registered. 60 Bom L R 122 : 
ILR (1959) Bom ^182 : AIR 1958 Bom 471 (473) 
(Pt A) (Pr 10). 

-O. 23, R. 3 and S. 47 — Term in consent decree 

contrary to terms of statute—Execution. 

A term in a consent decree which requires the 
defendant to do a certain act on the assumption that * 
he will not claim or that he will not be entitled to 
claim the benefit of a statute is not “lawful'’ within 
the meaning of O. 23, R. 3 and the executing Court is 
not bound to execute that part of the decree contrary 
to the terms of the statute. 52 Bom L R 143 : AIR 
1950 Bom 252 (253, 254) (Pt B) (Pr 4). 
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O. 23, R. 3 Compromise decree containing term 
in nature of penalty Relief against penal clause can 

Ca] E 272 {DBj n eXeCUti ° n ‘ See I1)id ’ S * 3S * AIR 1962 

-O. 23, R. 3 - Contract Act (1872), S. 74 — Com- 

promise decree —- Provision for revival of original 
liability in default of payment of smaller sum—When 

not a penalt\ See Contract Act (1872), S 74. (1962) 
KerLTSOS. v 

“O. 23, R. 3 Consent decree incorporating 
matters extraneous to suit — Executing Court cannot 

Pra67 d deCree> See Ibid> S * 4T - AIR 1961 Madh 

7 R 3 a nd S. 47—Decree-holder compromis¬ 

ing and agreeing usufruct of a village-Compromise 
a completed contract-Remedy available by enforc¬ 
ing only compromise decree. 


164, AIR 1948 Cal 179. AIR 1953 
1958 MPL L(Notes) 34. 


Pat 178, ReL 


O. 23, R. 3—Compromise decrees which have 
be executed should be in clearest terms. 

Compromise decrees which have to be executed 
should be in the clearest terms, free from ambiguity 
which the executing Court can easily understand and 
carry out. (1949) 2 Mad LJ S17 i 1950 Mad W N 
oo : AIR 19o0 Mad 301 (302) (Pt B) (Pr 2). 

R * 3 ’ . 38 and 47 Question whether 

nS “b* C ? n , ta,ns P r °vision in the nature of 
* i ^ Principle as to Amount of claim reduced 

deorer adC r Pa / ab ? • " ins ^ alm ents by a compromise 
decree Entire claim to be recovered on default of 

instalment—Provision held i n nature of penalty - 
against*If. C0Urt C ° Uld re,ieve i ud gment-debtor 


Held, on facts that although under the terms of tin 
compromise the judgment-debtors promised to d< 
something in future, the compromise was a completec 
contract, That be.ng so, the original claims wen 
ul y at.sfied and the decree-holders were disentitlec 
to fall back on the original claims. They could onb 
enforce he promise which the judgment-debtor: 
made by the terms of the compromise and which vva 1 
incorporated in the decree. Since the decree in term' 
ol he compromise was the only decree passed in thi 
suits, the rights of the decree-holders must he res- 
tncted to what that decree gave them. There wa- 
nothing in the decree for regarding it as one directing 
payment of the sum due and providing merely a mode 
of realising that amount. AIR 1951 S C 189', Rel. on 
Remedy available by enforcing only the compromise 
decree. (1961) MPL) (Notes) 248. nle compromise 


- -O. 23, R. 3 Consent decree—Terms not relating 

to suit - Enforcement - Procedure-Suit or execu. 
tion. 

W'here a consent decree contains terms that do not 
relate to the suit, such terms cannot be enforced in 
execution of the decree but they may be enforced as a 
contract by a separate suit. AIR 1932 Bom 466 and 
I LR 34 Cat 456, Rel. on. Allahabad and Madras 
view dissented from. 1960 Jab L J 269 : 1960 MPT 

259 : 1960 M P L J 642 : AIR 1960 Madh Pra ^80 
(282) (Pt B) (Pr 18). 

-O. 23, R. 3—Penalty and compensation — Differ¬ 
ence-Executing Court can give relief against penaltv 
—Clause in compromise decree to pay Rs. 500 more 
held to be penal. See Contract Act (1872) S 74 
1960 M P L J 1379. h 

0.23, R. 3 and S. 4/ Scope —Suit for possession 
of village share-Compromise giving 20 acres to plain¬ 
tiff — Decree not registered—Decree, if executable. 

In a suit for possession of village shares a consent 
decree was passed according to which the plaintiff 
was to be given 20 acres of land to he demarcated bv 
certain pleaders. Plaintiff sought to execute the decree. 
The defendant objected that matter was extraneous 
to subject-matter of suit and there could be no execu¬ 
tion to enforce it and further that the decree required 
registration. The recitals in the decree did not show 
that the decree transferred any interest in lands by 
itself. The executing Court overruled the contention 
and the defendant’s appeal was dismissed The defen¬ 
dant then filed a separate suit for declaration that the 
decree could not be executed. 

Held, that under the circumstances separate suit 
was not maintainable in view of S. 47, Civil Proce¬ 
dure Code; that the decree did not require registra¬ 
tion and that the provision regarding 20 acres being 
inextricably mixed up in the compromise with the 
subject-matter of the suit that it could not be sepa¬ 
rated and the decree was executable. AIR 1929 Nag 


The principle applicable to the question whether 
a compromise contains a provision in the nature of 

^f ^ i! bat ^- a Credltor a 8 rees to reduce the 
amount of his claim on certain conditions but the 

agreement provides that, on the failure of the debtor 

:? {ulfil.any of those condih'ons the original claim 

shall revive, the reviver of the original claim is not 

in the nature of a penalty. But, if on the contrary, a 

debcor agrees to pay a sum of money over and above 

his original liability, he is entitled to be relieved 

against what undoubtedly has to be regarded as a 

penalty. The same principle applies to a consent 
decree made by a Court. 


Ull 


r -1 ' -, privyvioiLfil iUl Ulc UdyillCrilL 

o the amount claimed by the decree-holder in the 
b ^ , re was default in the payment of any one 
ot the instalments payable under the consent decree, 
was clearly in the nature of a penalty and the execu- 
ting Court had power to relieve the judgment-debtor 
against it. 20 Mys C C R 299 and 35 Mvs C C R 29J 
and AIR 1921 Cal 356 (2), Rel. o n . 39 Mys L J 539 ; 
AIR 1962 Mys 9 (9, 10) (Prs 6, 10). 


‘ 7“0. 23, R. 3—Form of decree in terms of compro¬ 
mise. 

I erms of compromise annexed to decree as Sche¬ 
dule Decree is executable as if terms are incorpora¬ 
ted into the decree. AIR 1929 Lah 527, Foil. 

Executing Court cannot refuse to execute decree on 
ground that it is not properly drawn up AIR 1944 
Oudh 111, Followed. 32 Mys L J 66: ILR (1953) Mys 
267 : AIR 1953 Mys 153 (154) (Pt V) (Pr 4) (DB). 

—O. 23, B. 3 — ‘‘Lawful agreement or compro¬ 
mise”. 


Suit against A for recovery of money — His interest 
in joint family properties attached before judgment— 
A’s death before disposal of suit and B, his father, 
impleaded as his legal representative — B s voluntary 
compromise with plaintiff agreeing to take personal 
liability and continuation of attachment until pay¬ 
ment of smaller sum which latter had agreed to take 
—Decree passed in terms of compromise is legal and 
enforceable — B not objecting to term relating to 
personal liability or continuation of attachment, on 
the ground that attachment cannot continue so as to 
affect his right of survivorship, at the time compro¬ 
mise was recorded—No appeal also filed against order 
— B must be deemed to have waived objections and 
would be estopped from pleading in execution that 
the decree should be construed as one not creating 
personal liability against him or that the properties 
which have come to him by survivorship could not 
be attached and sold. 32 Mys L J 66: ILR (1953) Mys 
267 : AIR 1953 Mys 153 (154, 155) (Pt C) (Prs 6, 
7, 8, 9) (DB). 

-O. 23, R. 3—Declaratory decree — Executability- 

See Ibid, S. 47. (’50) 55 Mys HCR 121 (DB). 


i 
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O. 23, R. 3 — Executability o£ compromise 
decree. 

A compromise must be given effect to as a whole. 
A party cannot take advantage of a part of the com¬ 
promise and resist its effect as to the rest. 47 Cal 485 
P C, Foil. 

Where the ownership of a wall was in dispute but 
the matter was compromised and decree passed ac¬ 
cordingly and on defendant taking out execution on 
non-fulfilment by plaintiff of the terms of compro¬ 
mise, plaintiff contended that the part of the decree 
regarding matters not relating to ownership of the 
wall could not be executed. 

Held, that plaintiff’s contention could not succeed. 
1951 Nag L J (Notes) 164. 

~ O. 23, R. 3 — Compromise — Consent Decree — 
Construction Suit for possession — Compromise— 
Tenant agreeing to pay rent at fixed rate for one 
year and to vacate at end of year—Absence of provi¬ 
sion covering failure to vacate-Effect-Decree-lf 
executable. 

Where in a suit for eviction acd arrears of rent, 
the parties enter into a compromise, by which the 
defendant agrees to pay rent at a fixed rate for a year 
till a specified date and to vacat 9 the premises with¬ 
out notice at the end of the year, but the compro¬ 
mise contains no provision as to what would happen 
in the event of failure to vacate, it must be held that 
the compromise decree is not executable, and it can- 
not be held that because the suit itself was for posses- 
sion the parties intended that the plaintiff should 
recover possession by way of execution. 18 Cut L T 
52 : AIR 1953 Orissa 74 (75) (Pr 2) (DB). 

j... 23 R * 3 Compromise decree in suit on con- 

ltion of future payment — In case of non payment, 
amount to be charge on property to be recoverable 
by recourse to Court of law — Amount can be reco¬ 
vered by separate money suit and not by executing 
compromise decree — Decree in separate money suit 

VYd "JSSY"* 0* amount not barred. See Ibid, S. 47. 
Ain iy04 Pat 24. 


suit, was bad and could not be executed. See Ibid, 
S. 11. AIR 1955 Pat 472. 

~0. 23. R. 3— Compromise decree for maintenance 
: Execution. See Ibid, 0.21, R. 17. AIR 1951 Pat 459 


O 23, R. 3 — Execution of consent decree. See 
Ibid, S. 38. AIR 1950 Pat 440 (DB). 

~“0. 23, R. 3 and S. 47 — Compromise decree — 
Default — Execution Executing Court when can 
give relief to judgment-debtor-Clause sought to be 
enforced not penal — Execution was maintainable— 
Contract Act (1872), S. 74. 

The executing Court can only step in for the relief 
ot the judgment-debtor if the enforcement of the 
compromise would amouLt to something penal, that 

sa y» If fhe decree-holder seeks to acquire more 
than he is actually entitled to. 


A sued B and his two minor sons C and D, for 
delivery of possession of land sold to A by B for 
Rs. 2,000/ . A compromise was effected between 
parties on terms that C and D who wanted to honour 
the pious obligation of their father B will pay 
Rs. 1,000/- to A towards his consideration, and for 
the balance A will seek his remedy against B himself. 
There were two further stipulations. Firstly, the sum 
was to be paid by C and D by 1st of May, I960, and 

secondly, if the sum was not so paid then the suit 
would stand decreed. 


The sum was p fid not on 1-5-1960 but eleven days 
later. A applied for recovery of land in execution of 
the compromise decree ; 

Held, that the clause of the compromise was not 
penal in nature. Therefore, the failure on the part of 
the judgment-debtor to make the payment, entitled A 
the decree holder, to enforce the claim for recovery 
of land asked for in the suit and envisaged in the 
compromise decree itself. MR 1933 Lah 23; AIR 1937 
Lah 328, Rel. on. (’63) 65 Pun L R 78. 




Ibid, S. 38. AIR 1952 Punj 155. 


wi UUI15CI11 uecree. oee 


O. 23, R 3 — Consent decree — Instalments — 
Entire amount due On single default — Time, es¬ 
sence of decree—Non-payment on due date—Effect 

of—Power of Court to relieve. 

Where under the terms of a consent decree allow- 

ing payment in instalments, in the event of default in 
payment of any of the instalments the decree-holder 
is entitled to realise the entire amount due at once in 
the said execution proceeding. The time was clearly 
ot the essence of the contract and in face of such an 
order it cannot be contended that the judgment- 
debtor has the option to pay on the due date or on 
later dates. F urther a provision in a consent decree 
that in the event of failure to pay the instalments, the 
whole amount of the original decree would be reco¬ 
verable is not in the nature of a penalty or forfeiture 
giving the right to equitable relief. Where the 
creditor agrees to accept part of the debt in full 
satisfaction if paid within a stated time, equity will 
p 0 [ gainst the provision as to time. AIR 1937 

Pat 542, Rel on. Where in such a case the judgment- 

debtor fails to make a payment on the due date and 

the property is sold in execution of the decree the 
judgment-debtor is not entitled to any relief AIR 
1960 Pat 562 (563, 564) (Pr 7) (DB). 1K 

, 9j 23 ’ R 3 » S * 11—Consent decree - Partition suit 

by widow—Compromise decree—Widow agreeing to 
receive maintenance—Claim for partition given up — 
Defendant s suit to set aside compromise dismissed— 
Uelault in payment of maintenance instalment — 
Execution Judgment-debtor cannot contend that 
maintenance decree being outside scope of partition 


-U. 23, R. 3 — Compromise decree— Execution of 

— Execution of sale deed of house of judgment- 
debtor's brother also included in decree — Brother 
not a party to suit - Judgment-debtor cannot be com¬ 
pelled to obtain execution of sale-deed of his brother’s 

P™P er ;y- ILR (1963) 13 Raj 1010: 1963 Raj 
L W 484. 

9* 23 » R * 3 * 47 — Compromise decree — Exe¬ 

cutability — Parts not relating to suit included in 
decree — No objection by judgment-debtor even 
in appeal — Judgment.debtor cannot object to exe¬ 
cution of decree before executing Court — Excen 
tions. 1 “ 

It is the duty of the Court to see which parts of the 
compromise relate to the suit and which do not, and 
it should confine its decree to such parts only as do 
relate to the suit, and so far as the remaining parts 

thereof are concerned, these should be embodied in 

the decree itself or on a separale schedule to the 
decree, but in either case care should be taken to 
clearly mention only such terms of the compromise 
m the operative part of the decree as relate to the 
suit but not the others. Where, however, the Court 
passmg the decree on the basis of a compromise 
happens to pass a decree in accordance with the 
terms thereof, and, in doing so, not only includes 
m such decree the parts which relate to the suit but 
also those which do not, and no objection thereto is 
raised bv the defendant either before that Court or 
in-appeal, then it is not open to the judgment-debtor 
in such a case to object to the execution of such a 

decree before the executing Court. To this general 
rule, however there is an exception and thaUs that 
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where a d cree suffers from an inherent want of 
jurisdiction in the Court passing it, it can certainly 
be challenged in execution. The defect referred to 
above, assuming that it exists, is at the worst an 
irregularity which does not and cannot make the 
decree a nullity. A I R 1954 S C 340, Foil. There 
seems to be yet another principle to which the broad 
rule is subject, and that is t lat where the decree 
passed by the Court is incapable or impossible of 
execution, either in whole, or in part, it cannot but 
be allowed to be challenged in execution. Such a 
case, for example, would arise where the decree 
enjoins the performance of some act which the judg¬ 
ment-debtor cannot be compelled to perform in law, 
and that being so the decree has to be held as incap¬ 
able of execution. I L R (1963) 13 Raj 1010 : 1963 
Raj L W 4S4. 

-O. 23, R. 3 — Executing Court when can go be¬ 
hind decree — Tenant agreeing to surrender tenancy 
and deliver possession on certain future date — 
Tenant not to pay rent up to that date-Compromise 
decree — Delhi and Ajmer Rent Control Act repealed 
in the meantime — Decree held was neither contrary 
to the provisions of the Act nor against public 
policy underlying it — It could not be challenged in 
execution proceedings. See Ibid, S. 33. 1961 Raj 

L W 676. 

-O. 23, R. 3—Jurisdiction of Court— Application 

under O. 21, R. 87, to set aside execution sale — 
Compromise between parties — Court accepting and 
making order — Duty of — Incorporation of terms 
not agreed to by party ~ Effect of — O. 23, R. 5 of 
Trav-Co C. P. C.—Applicability of. 

Where the Court proposes to dispose of an appli¬ 
cation under O. 21, R. 87, Travancore C. P. Code, to 
set aside an execution sale, on the basis of a com¬ 
promise entered into between the parties, the order 
should be in accordance with the terms of the com¬ 
promise, If the agreement is not lawful the Court 
is not bound to accept it under O. 21, R. 3, C. P. 
Code. But if the agreement is lawful and is accept¬ 
ed, the decree or order should be in accordance 
therewith and not beyond or outside it. The Court 
will be acting within jurisdiction if it embodies in 
its order any provision or term not agreed to by the 
parties to the compromise. If the Court acts without 
jurisdiction in embodying in the order any provision 
or stipulation not agreed to by a party, the latter is 
not bound to have the order vacated by means of an 
appeal or by an application for review. 

Quaere : whether an application under O. 21, R. 87, 
Trav. C. P. Code, is a proceeding in execution within 
the meaning of O. 23, R. 5 of that Code and whether 
the Court has jurisdiction to dispose of the applica¬ 
tion on the basis of an agreement or compromise 
between the parties? 1951 Ker L T 633 : I L R 
(1951) Trav-Co 746 : A I R 1952 Trav-Co 179 (180) 
(Prs 5, 8). 

24. Setting aside of compromise decree. 

—O. 23, R. 3 — Power of Court — Compromise 
decree set aside on mere application — Legality. See 
Ibid, S. 115. AIR 1957 All 820 (DB). 

-O. 23, R. 3—Compromise decree — Setting aside 

on ground of fraud — Question as to validity’ arising 
in regular suit — Party can challenge decree to be 
fraudulent and collusive and can prove same in the 
suit — Recourse to another regular suit only for the 
said specific purpose not necessary. A I R 1963 Cal 
18 \22) (Pt D) (Pr 19). 

-O. 23, R. 3—Applicability—Consent decree under 

Calcutta House Rent Control Order, 1943 — Setting 
aside of, under S. 18, West Bengal Premises Rent 
Control (Temporary Provisions) Act. See Houses 
and Rents — West Bengal Premises Rent Control 


(Temporary Provisions) Act (38 of 1948), S. 11(1). 
AIR 1955 N U C (Cal) 663. 

O. 23, R. 3 — Undertaking given by party em¬ 
bodied in consent decree—Alteration in undertaking 
—Power of Court. 

A final consent decree cannot be altered by the 
Court unless the parties thereto agree to do so. It is 
true that an undertaking contained in such a decree 
is primarily a matter between the Court and the 
litigant but it is also one of the major considerations 
by which the other contending party agrees to cer¬ 
tain terms. To vary, therefore, one particular under¬ 
taking of a particular party, and at the same time 
keeping the other undertakings of the other party 
to the Court intact, would be unjustified. 11 
Ch D 763, Disting. (1896) 1 Ch D 673, Rel. on. 
Editorial Note. In so far as it may be implied that 
a final consent decree may be altered by consent of 
parties, the proposition does not seem to be correct. 
See AIR Commentary on C. P. C., O. 23, R. 3, N. 28, 
Pts 7 and 8. 88 Cal L J 196 : AIR 1951 Cal 507 
(509) (Pt B) (Pr 9). 

-O. 23, R. 3 — Setting aside consent decree on 

ground of fraud practised upon Court — Application 
under S. 151 maintainable. See Ibid, S. 151. 1962 
Ker L T 10. 

-O. 23, R. 3—Partition suit — Compromise decree 

— Decree drawn on plain paper—Re-opening of case. 
See Stamp Act (1899), S. 2 (15). A I R 1953 Madh 
B 47. 

-O 23, R. 3 — Consent decree — Setting aside — 

Remedy. See Ibid, S. 151. AIR 1959 Madh Pra 
391 (DB). 


- O. 23, R. 3 and O. 32, R. 1 — Partition suit — 

Consent decree — Decree not binding on majors — 
Decree is not binding on minors as well. 

Generally speaking a suit for partition cannot be 
compromised by some of the parties to it alone. The 
question will get more complicated if some of the 
parties are minors. If it is found that the consent 
given by the guardian is not binding on the mino^ 
on any ground, nothing comes in the way of the 
Court holding that the decree is binding on the 
majors, who were parties to the consent though the 
Court has a discretion to set aside the decree as a 
whole; but this depends upon the nature of the suit 
and the decree passed. However, it may be taken 
that usually when the decree is not binding on the 
parties who are majors it will be equally found to be 
not binding on the minors. 16 Mys L J 92 : A I n 
1919 Cal 727 ; A I R 1928 Mad 594 and (1874) 18 Eq 
573, Rel. on. ILR (1952) Mys 323 : AIR 19o2 Mys 
134 (138, 137) (Pt B) (Pr 7) (DB). 


-O. 23. R. 3 and O. 32. R. 7 — Consent decree - 
ting aside of—Grounds. 

^ decree suffered by a next friend or guardian ad 
:m of the minors in a suit can be set aside on 
ir attaining majority on the ground of irauc , 
lusion or gross negligence of the next friend oi 
irdian ad litem. What is gross negligence depends 
the facts of each case, but it must be such negm 
ice as would lead to the loss of a richt which 
uld have been successfully asserted if the suit 
i been conducted or resisted with due care, 
ilure of a guardian to do his duty in getting all the 
tilable material and placing it be.ore the ou 
uld amount to gross negligence on the part oi 
> guardian. A decree by consent stands on the 
ne tooting as other decrees. A consent decree oi> 
ned with the sanction of court cannot be set aside 
:ept upon very strong grounds, suchgrounds^ 
ount to fraud in the party claiming the Decent 
the compromised decree P An obligation rs laid on 
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both the parties to place ail the materials in their 
possession where minors are concerned in order to 
enable the Court to judge the fairness of the compro¬ 
mise and^ where a party seeking the benefit of the 
•compromise against a minor has no honest belief 
in the claim he is making and the claim is absolutely 
without any foundation, the compromise will not 
be allowed to stand as the Court is not apprised of 
the real state of facts and the compromise sanctioned 
by the Court must be deemed to have passed on a 
misapprehension of material facts having been with¬ 
held by the party who had knowledge of the same. 
Such withholding will in law amount to fraud. AIR 
1938 Mad 13, Foil. ILR (1952) Mys 323 : AIR 1952 
Mys 134 (137) (Pt C) (Pr 8) (DB). 

—O. 23, R. 3—Suit decreed in terms of the compro¬ 
mise petition — Application made subsequently to set 
aside the compromise petition and the decree passed 
thereon Such application can lie only under S. 151 
— No appeal lies under O. 43, R. 1 (m) against the 
oraer rejecting the application — Provisions of O. 23, 

R. 3 and O. 43, R. 1 (m) do not contemplate an appeal 

against an order passed subsequently on an appli¬ 
cation asking Court to set aside the order recording 
the compromise. See Ibid, S. 151. AIR 1964 Pat 483 
(DB). i 

23, R. 3 Suit decreed on basis of compromise 
petition purported to have been signed by plaintiff 
and defendant — Defendant filing petition under 

S. 151 to set aside decree—Allegation that defendant 
had not signed compromise petition — Application 
held was maintainable -Travancore Civil P. C. '8 of 
1100), S. 115-See Ibid, S. 151. 1952 Ker L T 199. 


O. 23, R. 3—Compromise decree—Setting aside 
of—Grounds. 

So long as the compromise decree stands, it is not 
open to either party thereto to give the go-by to it, but 
being a mere creature of the agreement on which it is 
founded it rnay be set aside on any ground which 
^94“^ invalidate an agreement between the parties. 
19 d 1 Ker L T 93 : ILR (1951) Trav 140 (DB). 


-O# 23, R. 3 Consent decree — Alteration 

k ^ /\C —. « _ *.T _ _ _ • - 
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Consent of parties—Necessity. 

A consent decree cannot be altered by the Court 
without the consent of all the parties concerned. 

Where the decree-holder did not ask for the alte¬ 
ration or amendment of the terms of the compromise 
and what he asked for was that a decree may be 
passed in accordance with the terms of the compro¬ 
mise, no alteration of those terms is involved and 
therefore there is no question of the parties’ agreeing 

to the alteration. A l R 1957 Tripura 50 (51) (Ft B°) 
(Pr 11). 

25. Compromise of appeal. 

*"7"0. 23, Rr. 3, 4; O. 21, R. 2 and S. 107—Compro¬ 
mise or adjustment in execution proceedings—Adjust¬ 
ment in appeal from decision of executing Court. See 
Ibid, O. 23, R. 4. AIR 1952 All 169. 

3—Scope — Compromise petition sup¬ 
ported by affidavit filed in the High Court - Appeal 
disposed of under O. 23, R. 3, C. P. Code - Petition 
containing unconditional undertaking — Breach of— 
. .ontempt ol Court - See Constitution of India, 
Art. 2 Id. AIR 1955 Cal 182 (DB). 


3 i ^ ithdrawal of appeal against som 
respondents and compromise with others—Discretio 

Hyd P 70 (PM) (DB)'. ^ Hyd 234 :A,R 195 


—O. 23, It. 3 and O. 34, R. 1-Suit for redemptic 
of possessory mortgage - Assignee from mortgag. 
of half share m surplus profits which might f 
found available, impleaded as co.plaintiff — Prel 
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mmary decree passed — Appeal by plaintiff—Com. 
promise of suit by mortgagors —’Assignee cannot 
continue suit or appeal. 


In a suit for redemption of a possessory mortgage, 
an assignee from the mortgagor of a half share in the 
profits to which the mortgagor may be found entitled 
on taking accounts was impleaded as a co-plaintiff 
with the moitgagors. A preliminary decree directing 
the taking of accounts in a certain manner was 
passed. The plaintiffs mortgagors and the assignee 
appealed against the decree. During the pendency 
of the appeal the mortgagors alone entered into a 
compromise with the defendants. The question was 
whether the assignee could continue the appeal in 
the absence of other appellants. 

Held, that the assignee had no right to continue 
the suit or the appeal in the absence of the mort¬ 
gagors. The reason is that after the mortgagors have 
gone out and redemption cannot be granted the suit 
itself comes to an end because a redemption suit is 
not divisible into two parts, viz., the part dealing 
with redemption and the other part dealing with 
accounts simpliciter; nor can a mortgagor ask for 
accounts in a suit apart from redemption, and this 
in effect would be the nature of the suit if the 
assignee is allowed to continue the lis after the neces¬ 
sary parties thereto have gone out. 


^vcii apart irom tniS, a person pu.Uias« a 

share in the profits of a proposed litigation merely 
agrees to take something which is contingent and his 
contract is no more than an agreement in future to 
take something which may be found or may not be 
found. His contract is with the mortgagors who 
alone could continue the suit. There is no privity 
between him and the mortgagee, and he does not bv 
such a contract acquire any right enforceable against 
the mortgagee. A person purchasing litigation cannot 
continue the lis after the compromise of the case by 
tne person selling him such a right. 12 W R 0 P C • 
18 W R 140 P C ; 35 All 273, Bel. on. I L R (1951) 

lS ag 20) S (DB) 1 R 1952 NaS 25 <27, 2S) (Pt A) (Prs 17 • 


26. Compromise ot execution proceedings. 

® ~r~P' R* 3—Execution of decree-Compromise 

Judgment-debtor agreeing to pay higher rate of 
interest than decretal rate — Cannot he enforced in 
execution. See Ibid, S. 38. AIR 1961 All 1 (FB). 

1 ^3, 3 Applicability—Execution proceed. 

mgs — Compromise or adjustment—Power of Court 
to record. 


to execution proceedings (as R. 4 of that order lavs 
down/, it does not follow that there can be no adjust¬ 
ment or compromise between the parties in execution 
proceedings. Where in the execution proceedings of 
a decree, the parties agree in the presence of the 
. ourt or otherwise that the decree may he executed 
in a particular manner, there is nothing to prevent 
the Court from recording the adjustment between the 
parde^ In execution proceedings the law does not 
tettei tne right of the parties to enter into contracts or 

arrive at compromises. Where a contract or compro¬ 
mise relating to the execution, discharge or satisfac- 
ion of a decree has been arrived at, the Courtis 

bound t° look into it and to take notice of it under 

, ' 7 /’ V; V ' (j P rov,J ed that it has been recorded 
by the Court as directed by R. 2 of O. 21. 

If the adjustment is made in an appeal from a deci- 
sion in the execution proceedings, the appellate Court 

1 ^ rec0r d it as it has ail the powers of the eve 

cut. ng Court under S. 107, C. P . Code A I R 1 93 2 
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i P* “P S* 115 — Compromise between decree- 
holder and judgment-debtor that the decree will be 
paid by instalments-Compromise recorded—Revision 
against decree will not be entertained there being an 
agreement that decree is correct — Party will not be 

inconsistent positions — JudgmeEt- 
debtor having taken advantage under compromise 
and having got reduction in decretal amount cannot 
be allowed to say that decree is invalid. He could 
attack decree, if compromise were without prejudice 
to Jhe rights of judgment-debtor. Evidence Act 
(1872), S. 115 — Approbate and reprobate. 1956 M B 
L J 1322 : Madh BLR 1956 (Civ) 564. 

27. Appeal. 

O. 23, R. 3, Ss. 96, 100, 10S — Consent decree 
passed in appeal—Appeal against-Maintainabilitv — 
MR 1951 All 236, Overruled. See Ibid, S. 96. A I R 
1956 All 94. 

0.23, R. 3 Consent decree—Appeal against when 
lies. See Ibid, S. 96. AIR 1952 All 29 (DB). 

O. 23, R. 3 — Scope of — Civil Miscellaneous 
Appeal against order regarding compromise and pass¬ 
ing of decree by a Single Judge of the High Court on 
the original side — Maintainability — Letters Patent, 
Cl. 15. See Ibid, S. 96 (3) (1960) 2 Andh W R 462. 

O. 23, R. 3 and O. 43, R. 1 (m) — Refusal to 
record compromise — Order set aside in appeal — 
Effect on ex parte decree passed pending appeal. 

W here a Court has refused to record a compromise 
the party aggrieved by the order is entitled to prefer 
an appeal against it. The mere fact that subsequently 
an ex parte decree happens to be passed in the suit 
does not take away his right of appeal against the 
earlier order in which the Court refused to record 
the compromise. Where therefore an appeal has been 
preferred and the order of the Court below is set 
aside and a direction given to that Court to reconsi¬ 
der the matter and to record the compromise, if 
proved to be genuine within the meaning of O. 23, 
R. 3, it is obvious that the fate of the decree, if any, 
passed in the suit would have to depend upon the 
result of the decision in that proceeding for recording 
the compromise. ILR (1955) 7 Assam 554 i AIR 1957 
Assam 130 (131) (Pr 3). 

-O. 23, R. 3, Ss. 2 (2), 96; O. 43, R. 1 (m) — Re¬ 
cording of compromise—Direction deleting names of 
some of parties — Validity — If can he attacked in 
appeal against order recording compromise — Re¬ 
medy. 

Where, in an appeal against the order recording the 
compromise, it was contended that even if there was 
an adius v ment of the suit between the plaintiff and 
defendants 1 to 3, the plaintiffs were entitled to pro¬ 
ceed with the suit against other defendants whose 
names were deleted from the array of defendants. 

Held, that the order directing the names of defen¬ 
dants to be deleted from the record of the suit 
amounted to a decree within the meaning of S. 2 (2) 
and if the plaintiffs were aggrieved by the passing of 
such a decree their remedy was to appeal against that 
decree They could not make that grievance a ground 
in the appeal which must be limited to the challenge 
which was made against the order recording the com¬ 
promise. AIR 1956 Bom 569 (572) (Pt D) (Pr 6). 

-O. 23, R- 3—Appeal — Order recording compro¬ 
mise—Appeal—(Debt Laws—J. and K Agriculturists’ 
Relief Act (1 of 1953), S. 5 (3) ). 

There is an obvious distinction between an order 
recording an agreement, a compromise or satisfaction 
and the final decree that should be made in accord¬ 
ance therewith. 


An order under R. 3 of O. 23, recording or refusing 
to record an agreement a compromise or satisfaction 
is appealable under O. 43. R. 1 (m) irrespective of the 
consideration whether the decree that followed it 
was a consent decree or not. The restriction that 
consent of the parties takes away the right of appeal 
does not attach to the order. 

But under S. 5 (3), J. and K. Agriculturists’ Relief 
Act no appeal lies from any order passed by the 
Court in any such suit with the exception of the 
order specified in cl. (h) of S. 104, C. P. Code, and 
therefore, an order recording an agreement, a com¬ 
promise or satisfaction under O. 23, R. 3, is not 
appealable and the only remedy by which glaring 
injustice arising from such an order can be got re¬ 
moved is to apply in revision. AIR 1954 J acd K 54 
(55, 56) (Prs 3, 4) (DB). 

-O. 23, R. 3, S. 96 (3) — Decree passed on special 
oath - Appeal. 

\Yhen a suit is decided on special oath, oath 
having been administered in pursuance of an agree¬ 
ment of the parties, the decree passed on such evi¬ 
dence cannot be said to he a consent decree although 
such evidence is conclusive. The first appeal is 
yierefore, competent against such decree. 1961 
M P L J 769 : I L R (1962) Madh Pra 96S : 1961 Jab 
L J 158 : AIR 1961 Madh Pra 108 (109) (Pt B) 
(Pr 3). 

-O. 23, R.3, O. 43, R. 1 (m) — Plaintiff reporting 

full satisfaction and praying for dismissal —Order 
not under O 23, R. 3 — No appeal lies under O. 43, 
R. 1 (m)-Compromise—What is. 

Before the summons was issued to the defendant 
in a suit for money by A his Mukhtar-Am filed an 
application that the suit may be dismissed because 
the defendant has paid the amount. The Court 
having satisfied itself that it was made by plaintiff’s 
Mukhtar-Am, dismissed the suit. 

Held, that the application made by the plaintiff’s 
Mukhtar-Am for the dismissal of the suit could not 
he regarded as one under O. 23, R. 3 and the order 
passed by the lower Court dismissing the suit also 
could not be regarded as an order recording any 
compromise. No appeal could therefore lie under 
O. 43, R. 1 (m) and the appellant’s only remedy was 
to file a regular appeal against the decree framed in 
the suit dismissing the plaintiff’s claim. 

A compromise is always bilateral and means a 
mutual adjustment. In this case the question of any 
compromise could not he said to arise because no 
summons was even issued to the defendant. 1956 
M B L J 1240 : AIR 1957 Madh B 14 (Prs 2, 4) (DB . 

-O. 23, R. 3, O. 43, R. 1 (m) — Order under — 

Appeal. 

Where one of the defendants having applied for 
the passing of a final decree in a partition suit, the 
plaintiff and another defendant filed counter affidavits 
in which after stating that subsequent to the preli¬ 
minary decree the subject-matter of the suit was 
compromised in the presence of mediators and that 
the particulars of the division of the properties were 
recorded in a document, it was prayed that in the 
interests of justice suitable orders should be passed 
by the Court and the Judge also treated their counters 
as asking for such a relief hut he refuse! to give any 
relief to the counter petitioners as in his view the 
document embodying the arrangement was inadmis¬ 
sible in evidence and therefore the adjustment p^acl- 
ed could not be considered. 

Held, that the order of the Judge must be deemed 
to be one passed under O. 23, R 3 and as such appeal 
would lie against the said order. (1950) 1 Mad M 
151 : 63 Mad L W 304 : AIR 1950 Mad 433 (434) 

(Pt A) (Pr 3) (DB). 
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-O. 23, R« 3 — Application under, dismissed for 

default—Appeal. See Ibid, O. 43, R. I (m). AIR 1959 
Pat 319 (DB). 

-O. 23, R. 3—Compromise—Court assuming juris¬ 
diction extra cursum curiae — Appeal, when lies — 
Estoppel. See Ibid, S. 90 (3). AIR 1957 Pat 16 (DB). 

-O. 23, R. 3, O. 43, R. 1 — Order that application 

to compromise should be kept on record and final 
order passed at time of judgment is not order either 
recording or refusing to record compromise — No 
appeal lies against it. See Ibid, O. 43, R. 1. AIR 1955 
Pat 243. 

-O. 23, R.3 - Scope-Failure to pass formal order 

recording compromise—Effect—Appeal. 

The trial Court did not make any formal order under 
O. 23, R. 3 recording the compromise alleged to have 
been arrived at between the parties and passed a 
decree dismissing the plaintiff’s suit. 

Held, that the appeal was in fact an appeal under 
O. 43, R. 1 (m) and not an appeal from a decree. AIR 
1950 Pepsu 26 and AIR 1917 Cal 607, Rel. on. ILR 
(1953) Patiala 343 : AIR 1954 Pepsu 49 (49, 50) 
(Pt A) (Pr 3) (DB). 

-O. 23, R. 3 — Two separate orders contemplated 

by O. 23, R. 3 not passed —Right of appeal. See Ibid, 
O. 43, R. 1 (m). AIR 1950 Pepsu 26 (DB). 

-O. 23, R. 3 —Scope—Omission to record compro¬ 
mise—Decree passed in accordance with compromise 
—Appeal against—Maintainability. See Ibid, S. 96 (3), 
AIR 1935 NUC (Raj) 4641. 

28. Revision. 

-O. 23, R. 3—Scope—Duty of Court—Omission to 

pass consent decree in terms of parties’ statements 
—Revision. 

Defendant making a statement admitting almost 
whole of plaintiff’s claim — Plaintiff accepting that 
statement—Court instead of passing decree in terms 
of parties’ statements, proceeding to deliver judg¬ 
ment and purporting to pass decree on merits—Court 
does not exercise jurisdiction properly — High Court 
can interfere in revision and direct decree to be 
drawn up in terms of parties’ statements. AIR 1954 
Bilaspur 4 (5) (Pt B) (Prs 5, 6). 

-O. 23, R. 3 — Finding of trial Court in recording 

compromise quite arbitrary — High Court in revision 
will ignore the finding — Order recording compro¬ 
mise set aside. See Ibid, S. 115. 1961 M PL] (Notes) 
1S6. 

—O. 23, R. 3 — Powers of Court — Court has in¬ 
herent power to correct its errors — O, 23, R. 3 is not 
exhaustive—Suit for accounts decreed — Court fixing 
period for paying additional court fee and decreeing 
only smaller claim for which court-fee paid, on failure 
to pay within time—Decree holder afterwards paying 
court-fee and applying for condonation and exten¬ 
sion of time — Court should correct mistake — Court 
dismissing application—Decree-holder filing revision 
— Revision is tenable — High Court can, in revision 
rectify mistake of lower Court-Court-fees Act (1870), 
S. 11. See Ibid, S. 115. 1952 Nag L J (Notes) 152. 

29. Construction of compromise decree. 

® D. 23, R 3 -Compromise decree—Construcion 
of-Decree providing both for personal remedy and 
charge—Decree to be construed according to inten¬ 
tion. See Ibid, S. 47. AIR 1957 S C 255. 

-O. 23, R. 3—Compromise decree — Construction 

of Reciprocal promises — Interpretation. AIR 1964 
All 526 (526) (Pr 3). 


-O 23, R. 3—Construction of compromise decree 

— Duty of Court—Term to pay maintenance allow¬ 
ance—Decree whether mere declaratory. 

It is the duty of a Court to avoid such construction 
of the decree as may in future result in multiplicity 
of suits between the parties in respect of a matter 
which has been finally settled. In an interpleader suit 
the parties arrived at a compromise. The compro¬ 
mise specifically stated that B proposed to make pay¬ 
able to A a certain specified amount as maintenance 
to the respondents per month as per li.'t attached, 
and that A was entitled to receive regularly the said 
sum of maintenance allowance every month on the 
liability of the whole estate in the hands of B. Jt 
further provided that A was to realise the amount of 
allowance monthly on the presentation of a life 
certificate. Bv the decree of the appellate Court the 
appeal was allowed to ,the extent mentioned in the 
compromise attached thereto : 

Held, on construction that the decree so passed 
was not merely a declaratory one but amounted to a 
money decree and was executable. AIR 1951 All S17 
(820, 821) (Pt B) (Prs 6, 7) (DB). 

-O. 23, R. 3 — Compromise — Consent decree — 

Construction—Suit for ient and ejectment—Compro¬ 
mise decree — Decree held would be regarded as 
ordinary eviction of deff ndants who might be found 
to be in possession. AIR 1955 NUC ( Assam) 4182. 

-O. 23, R. 3, Ss. 11 and 151—Compromise decree 

—Variation in—Suit for—Maintainability. 

In the prior suit the only question that was involved 
was as to who was entitled to the office of the Jagat- 
guru and therein C had also put forth his right, but 
the suit ended in a compromise in 1918, under which 
A was to have his name entered against all the pro¬ 
perty in suit and after his death the property was 
to be entered in the name of B and C was to get an 
amount of Rs. 8,001 every year out of the income of 
the property in suit. 

Subsequently B filed a suit that the amount which 
was alleged to be in the nature of either an annuity or 
maintenance, should be reduced, applying the prin¬ 
ciples of natural justice, equity and good conscience, 
in vi^w of the change in the circumstances which 
had led to the reduction of the income of the Math. 

Held, that the consent decree could not be treated 
as a maintenance decree and the Court could not give 
B relief by reducing that amount on the piirciples of 
natural justice, equity and good conscience. The suit 
was therefore not maintainable. AIR 1956 Bom 343 
(344, 345) (Prs 1. 4, 6). 

-O. 23, R. 3—Deed—Construction — Compromise 

agreement—Decree for ejectment, arrears of rent and 
mesne profits—Compromise of decree—Sale of house 
by decree-holder pending appeal by judgment-debtor 
against decree. 1960 Jab L J 827. 

-O. 23, R. 3—Compromise decree—Presumption 

as to its validity. 

Under S. 114 of the Evidence Act, the presumption 
is that at the time when the compromise decree was 
passed, the Court was satisfied that a valid compro¬ 
mise was arrived at therein between all the parties 
thereto. As such, the onus is on the party challenging 
the compromise decree to prove that the fact was 
otherwise or that the compromise was arrived at 
fraudulently and at the back of any of the parties 
thereto. Where there is no allegation of fraud, nor 
there is any finding to that effect, the decree must be 
accepted as valid. 202 Ind Cas 373 (P C) and 17 Cal 
W N 496. Relied on ; A I R 1935 P C 119 and A I K 
1931 Lah 628, Disting. AIR 1965 Pat 345 (348 
349) (Pt A) (Pr 10). 
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3 77 Compromlse decree in partition suit, 
providing for allotment of property in 3 Schedules— 

Schedule 1 to go to X. Schedule 2 to Y and Sche- 

jv r ?T in i °i2 t in which X t0 hay e l/3rd share 

i 2/3id share Compromise further providing that 

i any property was left unpartitioned it would be 
deemed joint property and X and Y would have share 

in it according to share in Schedule 3 — Subsequent 
suit by i for partition of Schedule 3 and other joint 
family property Held, that compromise agreement 
was not mere recital of what happened in past but 
agreement as to rights of parties and Y was entitled 
to 2/3rd share both in Schedule 3 and other joint 

family property. A I R 1939 All 454, Disting. 1965 
B L J R 733. 8 

-O. 23, R. 3, S. 47—Compromise decree—Rule of 

construction — Comptomise declaring rights of 
parties—Execution seeking delivery of possession— 
Competency. 

For an interpretation of the terms of the compro¬ 
mise. it is fruitless to look into the reliefs claimed by 
the plaintiff in the suit. What has to be done is to 
look into the terms of the compromise itself. 

Thus, where one of the terms of a compromise 
decree ran “that these defendants neither have nor 
shall have any connection or concern with 4A kathas 
of the disputed land. n 

Held, that the parties merely agreed to a declara¬ 
tion of the plaintiff’s right, title and interest in the 
disputed land. They did not say that the defendants 
would deliver possession of the land to the plaintiff, 
nor did they say that, failing delivery of possession 
by the defendants out of Court, the plaintiff would 
be entitled to take delivery of possession through 
Court. That being so, the compromise decree was 
not executable at all. A regular suit afforded the 
only method of enforcement of such rights. AIR 
1923 Cal 252, Rel. on. AIR 1958 Pat 546 (547) 
(Pt A) (Pr 3). 

-O. 23, R. 3—Compromise decree—Construction. 

The Court is always in favour of construing a com¬ 
promise in a manner which tends to shorten litigation 
and the Court will always resist any attempt on the 
part of any of the parties to construe the decree in 
such a way as to multiply litigation. AIR 1951 Pat 
459 (460) (Pt B) (Pr 8) (DB). 

-O. 23, R. 3 — Ambiguity in agreement — Agree¬ 
ment, if enforceable—Contract Act (1872), S. 2 (h). 

Where a compromise petition stated : “The fol¬ 
lowing five gentlemen shall decide (all matters) rela¬ 
ting to our movable and immovable property and the 
said 20 bighas of land 

Held, that the terms of this clause were so vague 
that it could not amount to an enforceable agreement 
or a contract. A I R 1950 Pat 445 (447) (Pt B) (Pr 6) 
(DB). 

-O. 23, R. 3—Compromise decree—Construction 

—Execution. 

Where a compromise decree in a monev suit entitled 
the decree-holder to realise the decretal amount out 
of a deposit standing at the credit of the judgment- 
debtor in a bank and attached by the Court under 
O. 38, R. 5 of the Code but there was nothing to 
restrict him to this remedy and when the letter from 
the Court directing payment out of the attached 
deposit reached the bank, the hank had closed its 
doors and no reply was received from the bank : 

Held, that it was open to the decree-holder to pro¬ 
ceed against other property of the judgment-debtor ; 

Held further, that the maxim res perit domino 
governed the case and, therefore, the ownership of 
the deposit remained in the judgment-debtor who 


must bear the loss in the absence of any equity 
9?nHDB). E 1950 Pat 282 (2S3 ’ 284 > < Prs 4 


in his 
, 6 , 7 , 


O. 23 R 3—Compromise decree—Interpretation 

t°erm°-AdSbili S t y made g ° ing C0Dtrary 


Any oral stipulation that does not find a place in 
the composition-deed itself cannot form part of the 
decree. For the purpose of interpretation also such 
stipulations or statements are of no help, where they 
go beyond and run contrary to the terms embodied in 
the deed. A I R 1957 Pepsu 21 (22) (Pt B) (Pr 6). 

" P* R * 3—Construction—Compromise deciee— 
Conflict between description of area and measure, 
ments — Which to prevail. See Ibid, S. 38. AIR 
1957 Punj 13. 


30. Compromise of suit relating 
to public trust. 

T~Pj* 23, R. 3 Suit in respect of trust — Compro¬ 
mise decree—Some of defendants interested in trust 
not signing compromise — Compromise, is still 
binding on trust (Obiter). 

Obiter : A compromise in a suit in respect of a trust 
entered into on behalf of the institution, that is the 
trust, by some representatives of that institution may 
bind the institution. The mere fact that some parties 
interested who are defendants in the case have not 
signed the compromise petition may not make the 
decree passed on compromise anv the less binding 
upon the institution. 1951 Ker L Tim 574 : A I R 
1952 Trav-Co 91 (92) (Pt C) (Pr 3) (DB). 

ORDER 23, RULE 4 

O. 23, R. 4—Scope — Estoppel in execution pro. 
ceedings. See Evidence Act (1872), S. 115. AIR 
1955 N U C (Ajmer) 1348. 

•-O. 23, Rr. 4 and 3, Ss. 38, 42, 47, O 11 (2), 

O. 21, R. 2 — Execution of decree — Compromise 
—Judgment-debtor agreeing to pay higher rate of 
interest than decretal rate — Cannot be enforced in 
execution. See Ibid, S. 38. A I R 1961 All 1 (FB). 

-O. 23, Rr. 4, 3, O. 21, R. 2 and S. 107—Compro¬ 
mise or adjustment in execution proceedings —Ad¬ 
justment in appeal from decision of executing Court. 

It is true that O. 23, R. 3 does not apply to execu¬ 
tion proceedings, but it does not follow’ that there 
can be no compromise or adjustment between the 
parties in execution proceedings. No doubt O. 21, 

R. 2 contemplates a case of payment or adjustment 
out of Court and not in the presence of the Court 
itself. But this fact does not materially alter the duty 
of the Court. Where in the execution proceedings of 
a decree the parties agree in the presence of the Court 
or out of Court that the decree may be executed in a 
particular manner, there is nothing to prevent the 
Court from recording the adjustment between the 
parties. In execution proceedings the law does not 
fetter the right of parties to enter into contracts or 
arrive at compromises. W here a contract or compro¬ 
mise relating to the execution, discharge or satisfac¬ 
tion of a decree has been arrived at, the Court is 
hound to look into it and to take note of it under 

S. 47 of the Civil Procedure Code, provided that it 
has been recorded by the Court as directed by O. 21, 

R. 2, Civil P. C. 

If the adjustment is made in an appeal from a deci¬ 
sion of the executing Court the appellate Court itself 
can record the compromise as it has all the powers 
of the executing Court under the provisions of S. 10/, 
Civil P. C. AIR 1952 All 169 (171) (Pt B) (Pr 4). 

-O. 23, R. 4 — Applicability — Execution pro¬ 
ceedings— Competency of- revision—Court to go into 
question of compromise. 
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When in a revision in an execution matter an appli¬ 
cation is made for recording a compromise, the High 
Court cannot determine the question of the compro¬ 
mise or recording of satisfaction because O. 23, C. P« 
Code, applies neither to execution proceedings nor to 
a revision. The proper Court for this purpose is the 
executing Court. AIR 1951 Him Pra 60 (61) (Pt A) 
(Prs 5, 6). 

•-O. 23. R. 4, S. 47, O. 21, Rr. 35 and 95—Com- 

promise of execution proceedings—Enforceability— 
Joint Hindu Family — Money decree against father 
and sons—House of judgment-debtors sold in'execu- 
tion to two different purchasers, each having pur¬ 
chased a moiety — Right of auetion-purchaser — 
Symbolical delivery of possession—Symbolical por- 
session given—One purchaser subsequently acquiring 
share purchased in execution by other purchaser— 
Application for delivery of entire property — Com¬ 
promise of execution governing liability under 
decree and relating to manner of its enforcement — 
Court whether can enforce agreement in execution 
—Hindu Law. 

The Kumbakonam Bank, Ltd., obtained a money- 
decree against A and his sons (appellants) who 
constituted a joint Hindu family. The house of the 
judgment-debtors given as security was sold in execu¬ 
tion. The Bank purchased the undivided one-fourth 
share of the father in enforcement of the charge, and 
B purchased the other threefourth share in pursuance 
of attachment. B thereafter purchased from the Bank 
its one-fourth share. Alleging that by virtue of his 
purchase he became entitled to the entire property, B 
applied to the executing Court for actual delivery of 
the entire house under O. 21, R. 95. Ultimately the 
petition for actual delivery was disposed of by a com¬ 
promise between the parties which was duly recorded, 
under which the judgment-debtors (appellants) were 
enabled to retain the property themselves if they 
were to pay a sum of Rs. 27,000 to R in five instal¬ 
ments with an express stipulation that time formed 
the essence of the contract. There was also a provi¬ 
sion that in case of default in the payment of any 
one instalment, the purchaser would be entitled to 
take possession of the entire property in execution 
under 0.21, R. 93. There was default by the appellants 
in the performance of the conditions imposed by the 
compromise. B immediately after the default occurred, 
applied to the lower Court in execution for delivery 
ot possession of the entire house. The lower Court, 
directed delivery of possession. The appeal, which 
was filed against that order impugned the propriety 
of the direction given by the lower Court, as amount¬ 
ing in substance to an order for a ‘second delivery to 
the auction-purchaser, the property having already 
been delivered previously by way of symbolical 
delivery of possession of the respective shares. 

Held, (i) that each one of the purchasers having 
purchased only an undivided share in the joint 
family property, obtained only a right to sue for 
a partition. On the basis of the Court auction pur¬ 
chase itself, neither of the two purchasers could obtain 
from the executing Court delivery of possession, either 
actual or symbolical. The provisions in O. 21, R. 95 
and R. 35 (2) could not apply to the instant case 
where the purchasers obtained only a right, as it 
were, in equity to have the property purchased by 
them allotted on partition to their vendor's share 
ILR 29 May 294 and AIR 1955 Mad 288, Rel on. It 
would follow that symbolical delivery of possession 
effected in the instant case would have no legal 
effect, (ii) A Court executing the decree would be 
competent to enforce an agreement entered into 
between the decree-holder and the judgment-debtor 
in the course of execution proceedings if the agree¬ 
ment was a lawful one, not extraneous to the decree. 

The agreement in the instant case was in the course 
oi execution proceedings with reference to the subject- 


matter of the decree and the purchase, thereunder; it 
was in relation to the manner of delivery of posses¬ 
sion. The Court would be entitled to enforce the 
agreement in • execution and the judgment debtors 
would be estopped from disputing the authority of 
the Court to depart from the procedure to which 
they agreed. ILR 30 Mad.421, Doubted. Ramagancsan 
Pillai v. Rajah Ayyar. ILR (1963) Mad 911 r* 76 
Mad L W 414: (1963) 2 Mad L J 162 : 1963 Mad 
W N 453 : A I R 1964 Mad 53 (FB).J 

O. 23. R, 4 — Scope — Decree in partition suit— 
Carrying out by consent- Parties can take possession 
amicably-— It is not necessary to take possession 
through Court. AIR 1955 N U C (Orissa) 2142 (DB). 


ORDER 24, RULE 1 

O. 24. Rr. 1,3 — Deposit by defendant as secu¬ 
rity under order of attachment before judgment- 
interest pendente lite. 

Where the whole amount decreed was deposited in 
Court by the defendant as security under an interim 
older of attachment before judgment and the amount 
was to be available to the plaintiffs only in the case 

their suit was decreed, the deposit cannot be treated 

as one under O. 24, R. 1 and as such the plaintiffs 

can be allowed interest pendente lite on the amount 
decreed; AIR 1935 Mad 342 (2), Disting. 

Where the defendants had full right * of investing 
theamount’so deposited and they could have furnished 

SeC KT d ! y c he form ^ of , a Savi,, g Banks Account 
or National Savings Certificates, there is no reason 

why the plaintiffs should not be allowed the normal 

«c nwi^^oi 1935 A M L •> 59 ! AIR 1956 Ajmer 
68 (1) (Prs 1, 2). 

-O. 24, R. 1—Deposit under S. 8 (2) of Cochin- 

Verumpattamdars Act (8 of II18)—Need not be “nav* 
ment into Court" under O. 24, R. l-See Tenancy 
Laws—Cochin verumpattamdars Act (8 of lllSl 9 u 
(2). AIR 1953 Trav Co 397 (400) (I>t D) (DB) 

ORDER 24, RULE 3 

-O. 24, Rr. 3, 1—Deposit by defendant as security 
under order of attachment before Judgment-Interest 
pendente lite-See find, O. 24, R. 1. AIR 1956 Ajmer 

DO ( !/• 

o. 24, R. 3 — Interest on deposit of decretal 
amount in Court, from date of deposit to date of nav 
ment pending appeal against decree — When can iC 
aRowed - See Ibid.S, 34. A J R 1965 And)?P ra 31 

(DR). 

~r°; 2 i- 3 ,~ Applicability — Judgment.debtm 

who had filed appeal against decree depositing 
decree amount in Court and obtaining order fof 
furnishing security, by decree-holder before with 
drawing the amount - Decree-holder not with* 
drawmg amount owing to inability to furnish seciu 

depc^R ‘ h ° dCr hC d entit,ed 10 Merest on 
O. 24, R. 3 of the C. P. Code, will apply only 

where the decree-holder is in a position to take out 
the money deposited by the judgment-debtor “n 
Court, and is not prevented from doing so by any 
orders passed by the Court, on the invitation ,?f 
the judgment.debtor. Where the judgmenRdebto! 

W^t a had f h ed f U app ? al against the decree applied 
for stay of execution and was directed by the annel 

late Court to deposit the decree amount in Court^and 

the decree holder was permitted to withdraw the 

amount only on furnishing security, but the decree 

holder because of the condition requiring her to 
furnish secuiity was .unable lo withdraw thp 
amount till the appellate Court confirmed the dec^e" 

19,-, Mad 7U : AIR 1950 Mail 807 and AIR 1936 Lah 
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534 : AIR 1961 Mad 159 (160) (Pr 2). 
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O. 24, R. 3—Payment into Court — Partial pay¬ 
ment ot decretal amounting Court-Effect on interest 

C3 liuoli*' °- “• R - 1 (a) - A1111957 

ORDER 25, RULE 1 


O. 25, R. 1 (3)—Suit for payment of money. 

The main relief, at any rate, must be for money 
^iorea suit can come within the meaning of O. 25, 

\ '?/• A suit set aside a consent decree and for 
certain declarations and injunction is not a suit for 

5 ® CaI W N 453 : AIR 1951 Cal 
563 (o64) (Pt A) (Pr 4). 

O. 25, R. 1 (3)—“In which the plaintiff is a 
woman. 

In a suit where there are two plaintiffs, one a 
woman and the other a Hindn deity such a suit does 
not come within 0.25, R. 1 (3). AIR 1937 Cal 58, 

£?. »wj? 5 £ aI w N 453 : AIR 1951 Cal 563 (565) 
(Pt B; (Pr 8). 

- O. 25, R. 1—Security for costs — Plaintiff insol¬ 
vent suing for Samajam—Samajam having property 
—If ground for order. 

Under the first paragraph of sub-cl. (1) of O. 25, 
i . , e has a discretion to decide whether the 

plaintiff should be called upon to furnish security or 
not. 7 

The plaintiff who was insolvent was only a nominal 
plaintiff. The real plaintiff, i.e., the Samajam, was 
possessed of properties but neither the Samajam as 
such nor any member thereof who was possessed of 
properties had come forward to file the suit. 

Held, that this was a case in which to prevent 
abuse, it was necessary to call upon the insolvent, 
suing as nominal plaintiff for the benefit of the Sama- 
jam to give security. 1959 Ker L I 333 : 1959 Ker 
L R 335 : 1959 Ker L T 479 : AIR 1960 Ker 45 (45, 
46) (Prs 2, 6). 


sule °a<! * nnf the , Cour i > its first impression finds a 
“ s not a bona fide suit. 1950 Mad WN 410. 

(19o0) 2 Mad L J 159 ; 63 Mad L W 762 • II R 
jp951) Mad 458 : AIR 1950 Mad 779 (780, 781) 

, .9* (3)—Woman plaintiff — Case not one 

fc h u C ° ul t be s . ai ^. to he prima facie not bona fide— 
Whether suit maintainable or not, depending on deci¬ 
sion in suit itself—Plaintiff should not be ordered to 

furnish security for costs of defendants, on mere 

Hff w th f at f£ efe ? dant , 2 ’ was colluding with plain¬ 
tiff against other defendants who were his own sons. 

uwS “(p“) 21 “ Rel ' AIR 

• ~ 2Sl *• 1 — Case not falling within O. 25, 
«• 1—Power of Court to order security. 

The power of the Court to take security from a 
plaint lit in cases not falling under the express provi- 
sion contained in the Code in that behalf is, if at all, 
only in cases where the plaintiff on record has no 
real interest in the subject matter of the suit and is 
not the real plaintiff but only a name-lender to another 
in whose interest really the suit is brought by the 
nominal plaintiff on record : 17 Cochin 322, 17 
Cochin 242 and 29 Cochin 12, Ref, Muhammed 

Kasim v ‘ Ha<ee R ahiman, AIR 1950 Trav-Co 100 
(102) (Pt B) (Pr 5) (FB). n ‘ 

• O* 25, R. 1 — Security for costs—Order for — 
Mere poverty of plaintiff is no ground. Muhammed 
Kasim v. Hajee Rahiman, AIR 1950 Trav-Co 100 
(102) (Pt C) (Pr 5) (FB). 

• ~"7”0 25, R. 1 — Security for costs—Order for — 
Instigation and financial aid by stranger—Whether 
grounds. 

Instigation and financial aid by a stranger have 
been held to be not sufficient to subject a plaintiff to 
the liability to furnish security for the defendant’s 
costs in cases not falling under O. 25, R. 1, Civil 
P. C. 17 Cochin 322, Rel. on. Muhammed Kasim v. 
Hajee Rahiman, AIR 1950 Trav-Co 100 (102) (Pt D) 
(Pr 5) (FB). 

ORDER 25, RULE 2 


-0. 25, R. 1—Applicability—Security for costs— 

Conditions —Exercise of inherent powers—Permissi¬ 
bility. 

After the coming into force in Part B States of the 
Code of Civil Procedure. 1908, under the (Amend¬ 
ment) Act, 1951, an order for security for costs can¬ 
not be made against the plaintiff on the ground he 
was not residing in the State and does not possess 
immovable property within that State. The rule in 
O. 25, R. 1 can be invoked only when the plaintiff 
did not reside in India. Where there is a specific pro¬ 
vision in the Code, the inherent powers cannot be 
exercised. Madh B L J (1955) HCR 1305 : AIR 
1952 Madh B 192 (192) (Prs 2, 3). 

-O. 25, R. 1 and S. 151—Security for costs_In¬ 
herent power to order* 

The power given under S. 151 can be invoked ordi¬ 
narily only in cases where there is no specific provi¬ 
sion made regarding any matter. In view of the fact 
that security for costs has been specifically dealt with 
under O. 25, R. 1, which Courts can order on the 
ground and circumstances mentioned in that rule, it 
is not open ordinarily for Courts to invoke S. 151 and 
direct security for costs to be furnished. 

The mere fact that a suit is not held to be bona fide 
at the initial stage cannot be a ground for holding 
that the petitioners are liable to furnish security for 
costs. Security for costs can be asked only under 
exceptional circumstances, and it should be the 
exception and not the rule, and it must be based upon 
some established principles, not on the mere circum- 


-O. 25, R. 2—Security for costs — Failure to fur¬ 
nish—Rejection of appeal — Appellate Court can res¬ 
tore appeal for sufficient cause. See Ibid, S. 107 (2). 
AIR 1962 Andh Pra 10 (DB). 

-O 25, R 2—Security — Extension of time for— 

Grounds. See Ibid, S. 148. (’58) 71 Mad L W 468. 

ORDER 26, RULE 1 
SYNOPSIS 

(Civil P. C.(1908),O. 20, R. 1.) 

1. Scope. 

2. Discretion of Court. 

3. ‘‘Who is exempted under this Code.” 

4. “Who is from sickness or infirmity unable 

to attend.” 

5. Procedure where evidence is taken on com¬ 

mission. 

6. Revision. 

1. Scope. 

• -O. 26 — Scope — Inherent power to appoint 

Commissioner to seize account hooks in possession or 
plaintiff on ground of defendant's apprehension that 
they would be tampered with. See Ibid, S. 151. 1961 
(1) Cri L J 322 : AIR 1961 S C 218. 

-O. 26, R. 1 — U. P. Agriculturists'^ Relief Act (27 

of 1934), S. 33 - Determination of profits — Appoint¬ 
ment of Commissioner not warranted See Deb 1 t La\vs 
— U. P. Agriculturists' Relief Act (27 of 19o4), S. o3. 

AIR 1952 All 140 (DB). 
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--0. 26, R. 1 and 0.21, R. 2 - Proceedings for record. 

tog adjustment — O. 26 not applicable — Court can 
issue commission under inherent powers — Three 
days’ time granted to deposit commission fee — De¬ 
posit on fourth day should not be rejected. 

Held, on facts, that proceedings in the lower Court 
under O. 21, R. 2 of the Code were proceedings in 
execution. AIR 1920 Cal 914, Foil. From that point 
of view, the provisions of O. 26, relating to the issue 
of commission did not in terms apply. Even so, in 
dealing with the case, the Court had inherent powers 
to issue commission for examination of a witness. 
Unless both parties agree, it would not be right to 
order any party to incur considerable expense for the 
purpose of deputing a local pleader to examine a wit¬ 
ness at a distant place. A very short time—3 days— 
was given to the applicant to deposit Rs. 200 to meet 
the commission expense. In that situation, if the 
applicant found himself able to deposit the money on 
the fourth day, there was substantial compliance and 
the lower Court was not justified in declining to 
accept the deposit. 1963 MPL J (Notes) 38. 

-O. 26, R. 1 —Consent decree—Execution—Decree 

for partition — Agreement between parties for ap¬ 
pointment of a Commissioner to effect partition in 
execution-Legality of. 

Whether or not C. P. Code, O. 20, applies to execu¬ 
tion proceedings, there is nothing to prevent a Com¬ 
missioner being appointed in execution of a decree 
where the parties themselves have agreed by compro¬ 
mise that the partition shall be so effected. AIR 1936 
All 260, Relied on. 18 Cut L T 271 : AIR 1953 Orissa 
"237 (Pt A) (Pr 2) (DB). 

2. Discretion of Court. 

O. 26, Rr. 1 and 5 — Discretion of Court—Issue 
of commission to examine witnesses in Pakistan — 
4Power of Court to review or recall earlier order. 

The issue of a commission for examination of a 
witness is not a right of a party but is dependent upon 
the discretion of the Court. Where the Court has 
exercised its discretion in this matter by issuing a 
•commission for the examination of a witness in Pakis¬ 
tan without being aware of the fact that there were 
no reciprocal arrangements between India and Pakis¬ 
tan with regard to examination of witnesses on com¬ 
mission, the Court is competent to review its earlier 
order by withdrawing it with a view to undo some¬ 
thing the effect of which was likely to cause em¬ 
barrassment if put in effect. 1957 All L J 646 : 1957 
All W R (HC) 671, AIR 1958 All 19 (20) (Pr 2) (DB). 

-"O. 26, Rr. 1, 4 and O. 16, Rr. 19, 21—Person in 

position of defendant asking his evidence to be 
taken on commission —Provisions applicable — Bene¬ 
fit under O. 26, R. 4 is discretionary and not to be 
claimed as of right Working partner of managing 
agency of defendant company is in position of de¬ 
fendant—Companies Act (1956), S. 2 (25). 

Held, on facts that to all intents and purposes A, 
the working partner of the managing agency of the 
defendant limited company occupied the position of 
the defendant. His case therefore came under O. 26, 
R. 4. Therefore his examination as a witness on com¬ 
mission could not be a matter of aDy right but was 
left to the discretion of the Court. A I R 1942 Cal 42, 

Rel. on. (1962) 1 Andh W R 218 : A I R 1962 Andh 
Pra 435 (437) (Pt A) (Pr 5) (DB). 

-O. 26, R. 1—Power and duty of Court. 

It is not for a Court to dictate to a party as to how 
many witnesses the pirty should examine. All that 
the Court is entitled to see is whether in the guise of 
exercising a right conferred by Civil P. C., the party 
is trying to abuse the processes of Court. 

[Vol. 3.] Fn.D. 17. 


Held, (in the instant case) that there was no reason 
why plaintiff should not be allowed to examine the 
witnesses on commission unless the Court came to the 
conclusion that plaintiff was wanting to examine the 
witnesses only for obstructing progress of the suit. 
1960 Nag L J (Notes) 44. 

-O. 26, R. 1—Delay in applying — Effect— High 

Court Rules and Orders — Rules and Orders (Civil) 
Nag., R. 246 (3). 

A commission can be issued for examination of any 
person including a defendant. AIR 1955 Mad 210, 
Foil. Mere delay is no ground for rejecting an appli¬ 
cation for issue of commission nor does it give rise 
to an inference of mala fides. 

The suit was fixed for 3rd March, 1950, for settling 
date and was adjourned for evidence on 2nd July, 
1950. On 24th April, 1950, defendant applied for 
issue of commission to examine himself and witnesses. 
The Court rejected the application as delayed. 

Held, that there was sufficient time between the 
date of the application and that fixed for evidence for 
completion of the commission; that the rejection of 
the application was not proper and that the issue of 
commission could not be ruled out on the ground of 
the previous conduct of defendant which was not 
indicative of a desire to have the litigation decided 
early. 1959 Nag L J (Notes) 70. 

-O. 26, R. 1 — Discretion of Court — Case of en¬ 
croachment — Commission for measurements — Issue 
of. See Ibid, S. 115. 1959 Nag L J (Notes) 57. 

-O. 26, R. 1—Discretion of Court. 

Applicant-husband made an application under 
S. 25, Guardians and Wards Act against the non¬ 
applicant-wife. The Court issued a commission for 
the examination of the non-applicant on the ground 

that she had a young child which could not be left 
at home. 

Held, that the matter was in the discretion of the 
Court and that there was good reason for passing the 
order. 1959 Nag L J (Notes) 56. 

-O. 26, P. 1 - Discretion of Court. See Ibid, S. 115. 

1958 Nag L J (Notes) 79. 

-O. 26, R. 1 — Discretion of Court — “May in any 

suit issue”—Necessary witness outside jurisdiction — 
Party is entitled to issue of commission — High 
Court will interfere even in interlocutory proceedings 
rather than allow trial to go on in illegal course 
AIR 1955 N U C (Cal) 411. 


O. 26, R. 1; O. 16, R. 19—Scope - Witness resid¬ 
ing 200 miles aw>ay from the Court—Examination on 
commission—Discretion to refuse. 1950 Nag L I Note 
No. 138, 1952 Nag L ] Note No. 51, 1952 Nag L I 
Note No. 201 and 1955 Nag L J Note No. 25, Foil 
1961 M P L J (Notes) 47. 


—O. 26, Rr. 1, 4; O. 16, R. 19 (a) and (b) - Com¬ 
mission to examine witnesses — Court when mav 
issue — Witnesses residing outside Court’s jurisdic¬ 
tion but within distance mentioned in Cl. (b) of 
O. 16, R. 19 - Discretion of Court. 


Clause (a) to R. 19 of O. 10, if read and understood 
in the light of cl. (b) of the same rule makes it clear 
that even though the witnesses reside beyond the 
jurisdiction of the Court but within the distance con 
tern plated in cl. (b) the Court can summon them 
provided the conditions in cl. (b) are satisfied, and is 
not bound to issue a commission to examine such 
witnesses. But the Court in its discretion and where 
there are justifying circumstances may issue a com¬ 
mission instead ot summoning such witnesses 

Mad L W 693 : (1962) 2 Mad L J 525 : AIR 1963 
Mad 148 (148, 149) (Prs 1, 2). 1 * 1 ^ 
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26, R. 1 Discretion of Court—‘‘May in any 
suit issue” — Controversy in suit mostly to be deter¬ 
mined on documents — Issue of commission for exa¬ 
mination of defendant should not be refused on the 
grounds of deprivation of the advantage of observing 
his demeanour in witness-box or of delay or of the 
expenses it would throw on the plaintiff. AIR 1955 
N U C (Mad) 4537. 

3. ‘‘Who is exempted under this Code.” 

C 

-O. 26, R. 1—Bishop is not entitled to be examined 

on commission. See Ibid, S. 132. 1963 Ker L T 3. 

-O. 26, R. 1 — Plaintiffs being Moplah women be¬ 
longing to a family of some status and pardanashin 
women—They ought to be examined as witnesses on 
commission. See Ibid, S. 132. 1959 Ker L T 1068. 

9* 26, Rr. 1, 4, S. 133 — Bishop — Order issuing 
commission to examine him cannot be sustained by 
reason merely of his rank. See Ibid, S. 133. AIR 
1961 Mad 31. 

-—O. 26, R. 1 — Personal appearance, exemption 
from — Swami or Guru of Math not exempted from 
personal appearance. See Ibid, S. 133. (1963) 1 Mys 
L J 170. 

--O. 26, R. 1 — Issue of commission to examine 

pardanashin woman as witness — Application for, 
when allowed — Non-observance of parda in father’s 
village — No ground for refusal. 1961 B L J R 322 : 

A I R 1961 Pat 210 (211, 212) (Prs 10, 11, 14). 

4- '‘Who is from sickness or infirmity 

unable to attend.” 

“ 77 "O. 26, R. 1 — Application for examination of 
ailing witness on commission—Medical certificate in 
support of application is inadmissible — Evidence 
Act (1872), S. 00. 

Medical certificate tendered in support of an appli¬ 
cation for the issue of a commission for the examina¬ 
tion of a witness on the ground of illness is inadmis¬ 
sible in evidence being the worst form of hearsay 
evidence. The doctor himself should be called in 
evidence. AIR 1950 Cal 173 (174) (Prs 5, 6) (DB). 

-O. 26, R. 1—Witness sick and infirm—Com¬ 
mission to examine—Strict medical evidence—Nece¬ 
ssity. 

Order 20, R. 1 of the C. P. Code empowers the 
Court to issue a commission for examination of a 
person who is exempted from attending the Court or 
who is from sickness or infirmity unable to attend it. 

It is not necessary that strict medical evidence should 
be adduced in order to support the allegations of 
sickness or infirmity in every case. In some cases 
infirmity arising out of old age itself might be inferred 
from the circumstances as are disclosed in the affidavit 
itself. 1961 M P L J (Notes) 95. 

-O 26, R. 1—Petition for examination of witness 

on commission on ground of illness — Admissibility 
of medical certificate. 


Defendant was ill during trial. On the 11th August 
1949 ease was adjourned as defendant was in hospital. 
On the 9th September 1949 another application was 
made for examination of defendant on commission, 
i he Court refused adjournment. Doctor’s certificate 
had been filed. 


Held, that the Court was wrong in refecting the 
request; that after taking the evidence of witnesses 
tor plaintiff and defendant Court should have ad¬ 
journed the case for defendant’s examination on 
commission. 1952 Nag L J (Notes) 97. 


O. 26, R. 1 — Contents of document—Proof- 
Evidence of attesting witness—Non-production on the 
ground that he was leper— Not proper — Leper held 
pPJifo be examined on commission See Evidence Act 
(18/2), S. 01. AIR 1963 Orissa 29. 


5. Procedure where evidence is taken 

on commission. 

”7 P 26, Rr. 1 and 10—Examination and attendance 
of witness — Duty of Income tax Officer. See Income- 
tax Act (1922), S. 37 (1). (1963) 49 ITR 561 (All). 

—O. 26, R. 1—Procedure — Court not relying on 
evidence as it was not clear whether witness deposed 
by looking into account books — Court should give 
opportunity of examination in Court — Practice- 
Procedure. 

Where plaintiff’s munim was examined on commis¬ 
sion to prove certain sales to defendant, the Court, 
did not rely on the munim’s evidence on the ground 
that it was not clear whether he deposed actually by 
looking into his account books. 

Held, that plaintiff should be given an opportunity 
of examining the munim in Court in order to establish 
that the sales were made by him or under his direc¬ 
tion. (The Court was directed to give opportunity to 
parties to produce evidence in support of their con¬ 
tentions and plaintiff asked to produce his original 
account books at the time of the munim’s examina¬ 
tion). 1952 Nag L J (Notes) 10. 


-O. 26, R 1 —Commissioner — Application under 

S. 151 by party to reference to obtain directions and 
opinion on question from Court issuing Commission- 
Competency. 

Where a Commissioner has been appointed to exa¬ 
mine certain witnesses and a question of law arises 
before him, it is not open to any of the parties to the 
reference to move the Court issuing the commission 
under S. 151 to obtain the necessary directions and 
orders on the point. AIR 1910 Bom 181, Rel. on. 62 
Pun L R 697 : AIR 1960 Punj 430 (430, 431) (Pt A) 
(Pr 3). 

6. Revision. 

-O. 26, R. 1—Revision — Refusal to issue commis¬ 
sion for examination of witnesses. See Ibid, S. 115. 
AIR 1955 NUC (Ajmer) 4152. 

-O. 26, R. 1, S. 115 — Revision against discre¬ 
tionary orders. See Ibid, S. 115. AIR 1950 All 232. 


There is nothing in the Evidence Act which makes 
a doctor’s certificate relating to the illness of a person 
by itself evidence at all. In order to rely on it as evi¬ 
dence it should be proved in the normal way by the 
testimony of the person giving it. The statement of a 
doctor in his medical certificate or report is not 
evidence unless he is called himself as a witness. The 
fact that such a medical certificate or report was 
called for by the Court itself does not make any 
difference to the principle. (1960 2 Mad L J 274 : 73 
Mad L W 531: AIR 1901 Mad 158 (159) (Prs 4, 5, 6). 

-O. 26, R. 1—Issue of commission — Application 

for adjournment on date of hearing to examine ill 
defendant—Court should not reject request. 


-O. 26, R. 1 and S. 115 — Revision against inter¬ 
locutory orders — Order for issue of commission is 
revisable. 

The High Courts have jurisdiction 1° interfere in 
revision even in interlocutory proceedings if they are 
satisfied that the decision against which the revision 
is filed is wrong and illegal. A revision lies against an 
order allowing an application for issue of commis¬ 
sion. AIR 1938 Mad 040, Rel. on. (1963) 1 Mys L J 

1 '°' ORDER 26, RULE 3 

_ • 

-o. 26, Rr. 3, 4—Issue of commission for exami¬ 
nation of the defendant. 
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In a suit for recovering an amount evidenced by a 
settlement of accounts signed by the defendant, when 
the defendant denies his signature in the accounts, 
and pleads that the amount claimed is not due from 
him, the defendant, if he wants to give evidence must 
appear in Court and be examined in Court, so that his 
demeanour might be observed by the Judge, and he 
cannot claim the privilege of a commission to examine 
him on the ground that he lives in a foreign country 
far away, namely Singapore. In .such a case it is 
essential to examine the defendant in Court itself and 
it is inexpedient to issue a commission. 1956 Mad 
W N 375 : (1956) 2 Mad L ] 371. 

OFDER 26, RULE 4 
SYNOPSIS 

(Civil P. C. (1908), O. 26, R. 4). 

1. Scope and applicability. 

2. “May issue.” 

3. “Resident.” 

4. Examination of party to suit on commission. 

5. Extension of time. 

6. Revision. 

1. Scope and applicability. 

“7 9‘ ^ U)~” Scope and effect of — Commis¬ 

sion for examination of witness living beyond limits 
prescribed by O. 16, R. 19 (b) - Right of partv- 
Powers of Court. 

In the case of a witness residing beyond the limit 
fixed under O. 16, R. 19 (b) C. P. Code a commission 
should issue as a matter of right unless the Court is 
satisfied that a party is guilty of delay or is merely 
abusing its authority to issue process and it is not for 

y? e , C f l urt , to decide whether the party will be bene¬ 
fited thereby or not and it is a matter entirely for the 

Fn T io y *X4 Ar Al 923 Mad 321 > 21 Mad L J 889; AIR 
1949 Mad 490; AIR 1950 Cal 326; AIR 1953 Pat 8, 

Rel. on. 1958 Ker L T 60 : 1958 Ker L J 162. 

7 ° c 26 , R- 4—Applicability to execution proceed¬ 

ings. See Ibid, S. 14L. AIR 1904 Pat 147. 

2. “May issue.” 


O. 26, R. 4, O. ]16, R. 19— Expert to be examined 
residing beyond 200 miles from Court-house — When 

F an ,^ e exam hied on commission. See Ibid O 16 
R. 19. AIR 1963 Andh Pra 429. 


O. 26, R. 4-—Scope—Issue of commission is dis¬ 
cretionary—Principles for exercising discretion. 

The broad principles which must necessarily be 
Kept in mind when exercising discretion in the matter 
of issuing a commission for the examination of a 
witness are that the person invoking it must be bona 
hde in making the application, that the application of 
the defendant should not be subject to the same 
amount of scrutiny as that of the plaintiff, that the 
reasons why the witness cannot be examined in Court 
must be carefully considered, that regard must be had 
to the conduct of the party and that further, it must 
be considered whether the examination on commis¬ 
sion would result in manifest injustice to any party or 
is not calculated to permit the evidence being tested 

lairly or is likely to prove an abuse of process of 
Court. 

Observing the demeanour of a witness by the Jud^e 
is a sufficient ground for refusing issue of commission 
or examination of a defendant residing beyond the 
Joca limits of the jurisdiction of the Court. (1962) 1 

d't d C) (Prs 1902 And, ‘ Pra 435 (437 ’ 4m 

O. 26, R. 4 and O. 16, R. 19—No right to issue of 
commission to examine witness merely because he 
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resides outside jurisdiction — Discretion of Court — 
Compelling necessity — Defendant applying to he 
examined on commission — Court may refuse applica¬ 
tion if his conduct pending suit is not proper. See 
Ibid, O. 10, R. 19. AIR 1960 Andh Pra 459. 

• O. 26, R. 4 Discretion of Court—Exercise o£—* 
Circumstances to be considered. 

It is true that it is not provided in O. 26, R. 4 that 
any Court may in any suit issue a commission for the 
examination of any person ‘for sufficient cause.’ Still 
the Court has discretion to grant or to refuse the 
apphcation. The discretion has got to be exercised 
judicially. It follows that a party is not entitled as a 
matter of right to an order O. 20, R. 4, Civil P. C. 

One of the circumstances to be considered is whe- 
thei it is possible to compel the attendance of the 
\vitness to be examined on commission. Seconds 
the Court is required to consider whether the process 
of the Court \vould be abused. Thirdly, a party is 
entitled to ask for issue of a commission for examina¬ 
tion of a witness ‘ordinarily.’ 

Where .the action taken by the defendant was a 
half-hearted one, that is in the application all facts 
necessary to enable the Court to decide the question 
were not stated and when asked to state how the 
evidence of the witness was material or relevant, no 
action was taken for a long time and if under the 
circumstances the lower Court exercised the discre¬ 
tion against the defendant the case was not made out 
tor interference in revision. AIR 1954 Kuteh 
(54, 55) (Pt C) (Prs 5, 6). * ° 3 

—O, 26 R. 4—Discretion of Court-Refusal-Com¬ 
mission (or examination of witness — Ground for 
refusal —Case pending for long time—This is no 

°r refusing issue of commission. AIR 1955 
N U C (Madh B) 3051. 5 

I 

-—0,26, R. 4-Discretion of Court-'‘May issue”— 

May means “is given authority to” — Commission 

sir U fi d -t'fh U f aS 3 . mat , ter of -right unless Court is 
satisfied that party is abusing its authority—Witness 

living 200 miles away outside Court’s jurisdiction- 
Evidence found necessary by Court-Refusal to issue 
commission for his examination is tantamount to 
refusal to examine him-High Court will interfere in 
revision. AIR 1955 NUC (Madh B) 2106. 

. E). 26, R. 4 — Plaintiff filing suit in Small p Q ,,<•» 

Court at Bilaspur -Plaintiff desiring to be examfnod 
on commission at Delhi alleging that he had shifted 
his residence — Commission could not he issued tr 
examine himself simply because expenses will be 
incurred to come to Bilaspur. A I R 1925 P-ir ios 
Foil. 1963 M P L J (Notes) 201 3t 125 < 

9* 26, R. 4, O. 26, Rr. 1 4 O ir» r in / i 

and (b) — Commission to examine witnesses — Cour- 
when may issue - Witness residing outside Courts 

i f?) Is r" l b 9 ‘ £ ithin , disfa "ce mentioned In CL^h) 

R 1 MR 19??Mad Cr i e 48° n ° f C ° UrL ^ IbU - *! 

exami'ne defendant 1 — < Pr^ye?to 4 is?ie^conImiss?on 

S'SStiVZr?' clefendant. exercise ‘'-ration 

The general rule is, that the evident 

in an action, he he or she he a parly or not shnnldf’ 

given in public Court and tested by cross r be 

liability to attend Court on groundsoPs?k??°or 

inhrroity or detriment tn 

lustily ihe Issue of a commission The c~!m, W0,M 

g -say “as 

off place, quite a long way f, 0 „ ,|„ “' 10 “,'j! 
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She Court, he cau pray for the issue of a commission 
*o examine him as a witness. Hence, in a suit filed 
against him in the City of Madras the mere fact that 
the defendant has got its place of business at Bombay 
and that the witness sought to be examined is a resi¬ 
dent of Bombay cannot by itself entitle the applicant 
to have the commission issued. (1950) 2 Mad L J 371 
Rel. on. 75 Mad L W 676 : (1962) 2 Mad L J 490 : 

J962 Mad W N 663 : AIR 1963 Mad 103 (104) (Pt A) 
JPrs 5, 6). 

-O. 25, R. 4 — Discretion of Court — Inability ta 

ohserve demeanour—If bar to issue of commission. 

In all cases where a commission is issued, theCourt 
cannot observe the demeanour of a witness. But the 
value of “demeanour'’ has been too much emphasised; 
demeanour is one of those subtle things which are 
important only when the evidence is evenly balanced. 
It also gives no opportunity for either side to cross- 
examine the Judge who observes the demeanour of the 
witness and acts on it. So, it is one of those mediaeval 
relics, which, though they have some value, are not so 
important as to take away the rights under the Civil 
P. C. to issue a commission in deserving cases. (1954) 
1 Mad L J 449 ; A I R 1955 Mad 210 (211) (Pt B) 
iPi 4). 

-O. 26, R. 4—Discretion—Order as to costs. 


the jurisdiction of the Court, that Court is bound to 
issue such a commission. (’58) 24 Cut L T 466. 


O. 26, R. 4 — Issue of commission is discre¬ 
tionary. ' 



4 


: 26, R. 4— Exercise of discretion in matter of 

issuing commission—Matter that should weigh with 
Court. 


In the matter of exercising its discretion for issuing 
commission under O. 20, R. 4 for examination or 
witnesses of the defendant, it is not relevant to con- 
smer whether the defendant cannot, in all human 
probability bring all the witnesses to Court. Far more 
important is the question whether it would not 
invoive inordinate delay and expenditure to a party. 

r e Q ues H°u does not depend upon the mere capdcity 
ot the one or the other party to produce his witnes¬ 
ses, but whether the trial of the suit is not likely to 
be delayed in securing the attendance qf the witnesses. 
22 CiR L T 72 s A I R 1956 Orissa 65 (66, 67) (Pt D) 

3» ‘‘ Resident.” 


Every case has to be decided on its own facts and 
‘'appropriate orders” as to costs have to be passed in 
each case;, there is no such thing as applying a com¬ 
mon rule of costs to all cases of commission. (1954) 
l Mad L J 449 : A I R 1955 Mad 210 (211) (Pt D) 
(Pr 8). 

-O. 26, R. 4 — Scope'— Handwriting expert — 

Application for issue of commission — Refusal — 
Grounds—Demeanour of witness. 

In a plain case of forgery where the evidence of 
the Expert would naturally be supplementary, Courts 
probably would and should exercise their discretion 
in favour of the Handwriting Expert being examined 
on Commission. But in a case where the Court thinks 
owing to the nature of the forgery and the testimony 
which would be forthcoming, that the Expert should 
appear before it and it should be able to intelligently 
follow the testimony and subject it to further test in 
the light of the evidence given before Court, and it 
should also incidentally watch the demeanour of 
the witness to satisfy itself that the testimony was 
being given by a competent and qualified person who 
"knows what he is speaking about, it cannot be said 
that it is an unreasonable exercise of its jurisdiction 
to refuse a commission. The principle is that in 
course of law no testimony should normally be 
accepted as having any serious probative value unless 
it is subjected to cioss-examination and the Court 
itself has an opportunity of observing the demeanour 
of the witnesses. Case-law reviewed. 68 Mad L VV 
n : AIR 1955 Mad 179 (180) (Pt A) (Prs 4, 5) 

[Overruled on another poiLt in (S) A I R 1955 Mad 
654.] 

-Q. 26, R. 4—Commission to examine witnesses— 

Discretion of Court -O. 16, It. 19 — Distinction. See 
Sbid, O. 10, R. 19. AIR 1958 Orissa 287. 

-O. 26, R. 4: O. 16, R. 19 — Issue of Commission 

to examine witness — Discretion of Court — Scope 

Order 10, R. 19, does not take away the discre¬ 
tionary powers given under the provisions of O. 26, 
E. 4, Civil P. C. It cannot be suggested for a moment 
that at any stage and in all circumstances, however 
aegligenfc the party may be previously,simply because 
he makes an application to have a witness examined 
on commission on the ground that he lives beyond 


O. 26, R. 4 (1) (a)—“Resident’’— Meaning— Does 
not mean permanent resident. 

The term ‘resident’ in 0.26, R. 4, cannot and should 
not, be held to mean ‘permanently resident’. Of 
course, a man who casually makes a flying visit to a 
place for 10 or 20 days may not come under the ex¬ 
pression ‘resident’ in the Civil P. C., in this context. 
But a witness who is in Malaya and is proved to be 
likely to remain there for more than six months must 
be held to be ‘resident* in that place. (1954) 1 Mad 
L J 449 : AIR 1955 Mad 210 (211) (Pt C) (Pr 7). 

,% 

4- Examination of party to suit on 

commission. 

-O. 26, R. 4—Examination of defendant in suit— 

Issue of commission—Whether defendant has a right 
to be examined on commission. See Ibid, S. 151. AIR 
1962 Andh Pra 435 (DB). 

-O. 26, R. 4—Issue of commission for examination 

of the defendant. See Ibid, O. 20, R. 3. (1956) 2 Mad 
L J 371. 

-O. 26, R. 4— ‘Any person’ — Includes defendant. 

A commission can be issued under the Civil P. C., 
for the examination of “any person”, including a 
defendant. (1954) 1 Mad L J 449 : A I R 1955 Mad 
210 (211) (Pt A) (Pr 3). 

-O. 26, R. 4 — Scope — Commission to examine 

defendant—Defendant lawfully resident out of juris¬ 
diction — He should not be compelled to attend triaj 
at great expense or to give up his case. A I R 1955 
N U C (Mad) 4537. 

O. 26, R. 4 — Examination of party —Party resid¬ 
ing beyond 300 miles — Attendance not feasible 
Commission should issue. 

Ordinarily a party should come before the Court to 
give evidence but where he resides at a distance or 
over 300 miles and his attendance is not feasible a 
commission should be issued for his examination. 

Defendant was a medical practitioner in service of 
a semi-Government institution employing a large 
number of labour and was the only medical officer in 
the institution situated at a distance of over 300 rmles 
from the place of the Court and beyond the loca 
limits ot its jurisdiction. It was not feasible tor him 
to come and give evidence in the Court trying 

suit. 
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Held, that the Court should have exercised its 
power to issue a commission for examination of defen¬ 
dant. 1952 Nag L J (Notes) 51. 


* 

i. 26, R. 4—Defendant asking for commission to 
issue—Discretion how to be exercised. 


There is a distinction between a plaintiff asking to 
be examined on commission and a defendant making 
such a request. The Court will not regard the case of 
the defendant with the same strictness as the case of 
the plaintiff who has chosen his own forum. What is 
essential is that the Court before allowing evidence to 
be taken on commission has to satisfy itself that the 
application has been made in good faith and not for 
the purpose of delay and embarrassment. (1894) 1 Ch 
38, Hel. on 22 Cut L T 72 : AIR 1956 Oiissa 65 (66) 
(Pt B) (Pr 3) (DB). 


5. Extension of time. 

— O. 26, R. 4 — Duty of Court — Commission — 
Execution of—Extension of time. 

Where it is likely that a commission would not be 
executed before the date of hearing it is for the Court 
to ascertain whether that would be because of the 
fault of the party seeking the commission or other¬ 
wise. If that party is not at fault then it is the duty 
of the Court to assist that party and extend time for 
return of the commission. The instructions in the 
Rules and Orders (Civil) are intended to regulate 
procedure for securing the ultimate aim, i. e., doing 
justice. Courts must bear this primary object in view 
and should not be too technical in interpreting the 
rules of procedure and instructions contained in the 
Rules and Orders. 1958 Nag L J (Notes) 96. 

6. Revision. 

-“O. 26, R. 4 —Discretion — Interference — Refusal 

to issue commission to examine witness — Revision. 
See Ibid, S. 115. 1958 Ker L T 60. 

O. 26, R. 4—Revision — Order rejecting applica¬ 
tion under O. 26, R. 4 — Revision — Maintainability. 
See Ibid, S. 115. AIR 1954 Kutch 53. 


ORDER 26, RULE 5. 

- O. 26, R. 5 — Scope — Witness resident out of 

India* 

Where the witness lives at a considerable distance 
in Pakistan and cannot be compelled to attend the 
Court, a Commission can be issued for his examina¬ 
tion; the Commissioner was also required to obtain a 
photograph of the alleged endorsement made by the 
plaintiff including his signature in the account books. 
AIR 1953 Ajmer 27 (27, 28) (Pr 3). 

— O. 26, Rr. 5, 1 and O. 47, R. 1—Issue of commis¬ 
sion to examine witness in Pakistan — Discretion — 
Power of Court to review or recall its earlier order. 
See Ibid, O. 26, R. 1. AIR 1958 All 19 (DB). 

-O. 26, R. 5—Power to issue letter of request. See 

Income-tax Act (1922), S. 37. AIR 1955 N U C (Cal) 
411. 

-.0. 26, R. 5 - Issue of commission for examination 

od interrogatories of counsel of a deceased party in 
Pakistan — Evidence sought to be adduced by inter¬ 
rogatories not admissible under Ss. 92 and 126, Evi¬ 
dence Act, and as being opposed to defendants* owe 
pleading — Court acts without jurisdiction. See Ibid, 
O. 11, R. 1. AIR 1963 Punj 27. 

ORDER 26, RULE 7 

O. 26, Rr. / and 8—Evidence taken on Commis¬ 
sion cannot under R. 7 automatically be treated as 
evidence in the suit. See Ibid, O. 28, R. 8. AIR 1952 
All 563. 

O. 26, R. 7 — Commissioner has to submit state¬ 
ments recorded by him on Commission to Court— 
Court has to consider them along with other evidence 
in the case. See Debt Laws — U. P. Agriculturists^ 
Relief Act (27 of 1934), S. 33. AIR 1952 All 140 (DB). 

ORDER 26, RULE 8 

—O. 26, R. 8 Deposition of witness recorded 
commission—Conditions laid down by rule not satis* 

fled Consent of opposite party is necessary to read 
it in evidence. 


O. 26, R. 4—Order under O. 26, R. 4—Interfer¬ 
ence in revision. 

Where the order of the lower Court directing the 
issue of commission to examine a party is within its 
jurisdiction and is not vitiated by any illegality or 
irregularity and does not cause also any failure of 
justice, there is absolutely no reason to interfere with 
it in revision under S. 115, Civil P. C. (1954) 1 Mad 
L J 449 : AIR 1955 Mad 210 (211) (Pt E) (Pr 9). 

-O. 26, R. 4—Revision—Order can be revised only 

when it has been made without jurisdiction. AIR 
1955 N U C (Mad) 4537* 

*7 O* 26, R 4; O. 16, R. 19 and S. 115 — Applica¬ 
tion for commission for examination of witnesses— 
Matters to be considered while issuing — Order 
refusing commission—Interference in revision. 

In deciding whether a commission for examination 
of witnesses should issue or not, it is not the mere 
fact of the distance of residence of the witnesses that 
is to be considered but other considerations like the 
conduct of the person making an application for 
commission, delay or laches as well as negligence on 
his part in making such an application and other 
relevant matters have also to be taken into account. 
Where therefore an order refusing to issue a com¬ 
mission has been passed after taking into considera¬ 
tion all these factors and after a perusal of the order- 
sheet of the proceeding and the order on the face of 
it is not unreasonable, it cannot be interfered with 
in revision. AIR 1940 Pat 437, Rel. on. AIR 1964 Pat 
147 (149) (Pt B) (Prs 6, 7). 


i ne statement recorded on commission can be read 
1n evidence^if the conditions mentioned in O. 26* 
K. 8, C. P. Code are satisfied. If none of the conds- 
tions mentioned therein are satisfied the statement 
cannot be read in evidence without the consent of 

the opposite party. The consent of the other party 

cannot be inferred from the mere fact that he did 

not oppose the application for examination on cona- 
mission. 

A witness who is within two hundred miles of a 
Coiirt is not entitled to be examined on commission 

. j. e X e 5, though he is beyond the territorial 
jurisdiction of Court : AIR 1937 Cal 163, Rel. on. 
The words beyond the jurisdiction of the Court* 
have reference to the question whether the witness is 
within the reach of the disciplinary jurisdiction of 
the Court. AIR 1982 All 111 (113) (Pt B) (Pr 11). 

—“O. 26, Rr. 8 and 7 — Evidence on commission— 
When may be read as evidence in suit. 

lender O.26, Rr. 7 and 8 a distinction is made 

nfrr^Vl VldenC ? r t e 1 c , 0rded commission forming 
j °f the record of the suit for which provision is 

mr'tof'th R ' 7 a a d sucf ? cyidence although forming 
part of the record, constituting evidence in the suit. 

Evidence faken on commission cannot under R 7 

automatically be treated as evidence in the suit 

Evidence taken on commission must be tendered as 

evidence before it becomes evidence in the suit. The 

evidence can be read as evidence in the case bv either 

party. 1950 All L J 376 : 1950 All W R (H 6 4 S 

gj ITl 1 A " 070 ' A,R '»» *« m? 
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When ran Deposition taken on commission— 

r^en can be treated as evidence in the case. 

which is taken on commission ought to 

vhl tt™ Ti ence und ? r 9- 20. R. 8, It is 8 onlv 
whwj .he Court has permitted the deposition to be 

W64 Pa?’i 4 e 2 n ( C 143) a (Pt B) (ftS)” * ^ CaSe * MR 


. il 


I; 


ORDER 26, RULE 9 
SYNOPSIS 

(Civil P. C. (1908^0^20, R. 9). 

T Seopeof the rule. 

Notice to parties. 

3- “Such person as it thinks fit”. 

4* Powers of commissioner. < 

.>» Admissibility of report of commissioner. 

See also Ibid, O. 20, R. 10. • •* 

6. Revision. o i . 

1. Scope of the rule, 

“^0.26, R. 9-Scope-Making inventory of plain- 
^ own account Commissioner can be appointed 
nnder this rule at his own instance. AIR 1962 Andh 
Pra 42o (42/) (Pt A) (Pr8) (DB). ‘ * 

Oi 26, R. 9—Defendant asking for adjournment 
on ground of illness. 

Court deputing peon for investigating into allega¬ 
tions — Report of peon — Court cannot act on it — 
fvepoit cannot be treated as report of Commissioner 
under O. 20; R. 9—Practice deprecated. ILR (1952) 4 
Assam 372 : AIR 1953 Assam 150 (151) (Pt B) (Pr 5). 


“—O. 26, R. 9—Discretion of Court—Exercise of— 
Commission issuer)—Attempts by Commissioner pro¬ 
ving abortive — Refusal to issue fresh Commission- 
Propriety of. 

Under O. 20, R. 9, C. P. Code, the power of the 
court to issue a commission is discretionary. But 
where the Court exercised the discretion in favour of 
party and issued a commission and the attempts 
made by the Commissioner prove abortive, the Court 
by refusing to issue a fresh commission at the party’s 
request does not exercise its discretion judicially or 
in accordance with sound legal principles and is 
guilty of an error of law. ILR (1950) 2 Assam 127 : 
AJPL195I Assam IS (19) (Pr 5) (DB). 

Proceedings under — West Bengal 

• a i /in ^ i o 1 * v 


O. 26, R. 9 


—. ^ ^ v-t uuvi —- rr cot jucij v a 1 

Premises Tenancy Act (12 of 1950), Ss. 28 (1) (a), 
29 (5) and 38 for fixing of fair rent — Inspection of 
premises — Powers of Rent Controller — Under the 
Act, consent of the occupier is not necessary to 
inspect property, as provided under S. 31 (1) (a) of 
the West Bengal Premises Rent Control Act — Provi¬ 
sions of the Act and of Civil P. C. empower the Rent 
Controller to inspect property adjacent to suit pro¬ 
perty—If the occupier of such property opposes the 
inspection, the Rent Controller is empowered to en¬ 
force compliance with his orders. ILR (1960) 1 Cal 
529. 

• « | 4 

—“O. 26, R. 9 — Claim for va T ue of movables — 
Failure to prove — Appointment of Commissioner to 
ascertain value—Legality. 

Where the plaintiffs failed to prove that they were 
entitled to get the value of the movables as claimed 
in the plaint but the trial Court instead of passing a 
decree for the amount admitted by the defendants 
directed the appointment of the Commissioner for 
ascertaining the extent and value of movables. 

Held, that the trial Court should not have given a 
second opportunity to the plaintiffs to prove their 
case before a Commissioner. (1958) 1 Cal LJ 123: 64 

Cal WN332: ILR (1959) I Cal 431 : AIR 1959 Cal 
243 (247) (Pr 24). 


O. 26, R. 9; O. 39, B. 7 — Applicability — Local 
investigation — Existence of boundary pillar? — 
Commission. ✓ . „ 

Whrther there are pillars on the boundary between 
certatn Mouza and another continuous Mouzas is not 
a matter for local inspection under O. 39. Rr. 7 but 
is a matter for local investigation under R. 9, O. 26 
C. P. Code. 58 Cal W N 227 : AIR 1954 Pal <m’ 
(237. 238) (Pt C) (Pr 41) (DB). , 233 

pP 1 26. B. 9 — Proceeding for fixing standard rent 

wrv.T'n ° £ °i 26> R .. 9 ’ C ‘ P - C are attracted - 
Rent Controller and appellate authority are compe- 

tent to pass necessary directions for local investi. 
fprs°3,' 4° 5 HDbI N 550 ! AIR 1953 Cal 177 (178) 

/ ^ * r i . iff 1 

V I 1 ^ ' . § 

O. 26, R. 9 Object of local investigation. 

The object of the local investigation is not so 
much to collect evidence which can be taken in 
Court but to obtain evidence which from its very 
peculiar nature can only be had on the spot. The 
.. . as a discretion to order local investigation or 
not; it is not bound to order it in all cases In any 
event, an application under the rule must be made 

losec1, AIR 1933 CaI 475 and AIR 

J (1953) 1 Mad L J 632 : 66 Mad 

h ^ ^ i\ Iad W N 257 •• AIR 1953 Mad 717 

(/lb) (Pt A) (Pr 4). 

i • 

2. Notice to parties. 

O. 26, Rr. 9 and 18 — Commissioner — Appoint- 
ment^ Notice Whether mandatory — Easements 
Act (o of 1882), S. 13 Scope of — Right of way — 
Whether apparent and continuous easement. 

Under O. 20, R. 9, C. P. Code, it is open to the 
Court to issue an ex parte commission if it thinks 
that a local investigation is requisite for the purposes 
oi the suit. Under R. 18, it is obligatory on the 
Court after issuing the commission to direct the 
parties to the suit to appear before the Commissioner 
in person or by their agents or pleaders. Though it 
is not obligatory on the Court to issue notice to the 
defendant Before the appointment, it is mandatory on 
the Court, after issue of the commission, to direct the 
parties to appear before the Commissioner. Notice 
by the Commissioner would not be sufficient compli¬ 
ance of O. 20, R. 18. Rule 10 (2) of O. 20 makes the 
report of the Commissioner evidence in the suit. 
Therefore it is of importance that the report should 
not be founded on representations made to the Com¬ 
missioner or on matters brought to his notice by one 
party to the suit alone. The examination of the Com¬ 
missioner is under R. 10 (2) and that relates to matters 
referred to in his report. 

The effect of S. 13 of the Easements Act is that in 
cases of partition, if an easement is one of necessity, 
a person to whose share certain property falls is 
entitled to the easement but if it is merely one neces¬ 
sary for enjoying the share of the latter then such an 
easement should be apparent and continuous. In the 
instant case so far as the right of way is concerned, 
it is settled law that it is not apparent and continuous 
easement. (1961) 1 Andh W R 3S3 : 1961 Andh L T 
262 : A I R 1962 Andh Pra 84 (86; (Pt A) (Prs 11, 

12, 14). 

O 26, Rr. 9 and IS — Appointment of Commis¬ 
sioner—Notice to other side —Necessity. 

Rule 18 contemplates a situation after the appoint¬ 
ment of a Commissioner and not before the commis¬ 
sion is issued. There is nothing in R. 9 to warrant a 
contention that a duty is cast on the Court to issue 
notice before an order of appointment of a Commis¬ 
sioner is passed under that rule. It is open to the 
Court to issue an ex parte commission if it deems 
that a local investigation is requisite for the purpose 
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of the suit. AIR 1953 Mad 717. Rel. on. AIR 1934 
Mad 548, Not foil. (1958) 2 Andh VV R 296 . 1958 
Andh L T 792 : ILR (1958) Andh Pra 752 : AIR 1959 
Andh Pra 170 (Pr 1) (DB). 

-O. 26, Rr. 9, 18 — Scope — Absence of notice — 

Effect of. 

There is no provision that a commission could be 
issued only after notice has been issued to the defen¬ 
dant and, therefore, an order appointing the Commis¬ 
sioner without notice to him and hearing him is not 
illegal or opposed to the provisions of O. 26, R. 18. 
<1953) 1 Mad L J 632 i 66 Mad L VV 418 : 1953 Mad 
VVN 257 : A I R 1953 Mad 717 (718) (Pt B) (Pr 5). 

t J** VN 

-O. 26, R. 9—Scope—Absence of notice — Execu¬ 
tion proceedings—Appointment of Commissioner for 
local inspection without notice to other party either 
before or after appointment — Procedure is irregular 
— Commissioner’s report has to be set aside. A I R 
1935 NUC (Trav-Co) 1187. 


3. “Such person as it thinks fit." 


-O. 26, R. 9—Suit by Corporation—Appointment 

of member of Corporation as Commissioner — Pro¬ 
priety. 

A Municipal Commissioner or member of a Corpo¬ 
ration who is also a vakil can be appointed as a Com¬ 
missioner in a case brought by the Municipal Board, 
if no objection was taken at the time of his appoint¬ 
ment. If the other party did not object to the appoint¬ 
ment at the time of the appointment he cannot be 
heard to say that merely because the report of the 
Commissioner goes against him, which upon security 
has been found by the Court as correct, that the 
report and the map should be thrown overboard on 
account of any alleged bias. 1958 All L j 7S : 195S 
All VV R (HC) 153 : A I R 1958 All 566 (567) (Pr 4) 


(DB). 


4. Powers of commissioner. 


-O. 26, R. 9 — Investigation as to value of subject- 

matter of suit by Court of first instance — Appoint¬ 
ment of Commissioner is permissible but the determi¬ 
nation of the Value of property must be made by the 
Court — It should not be left to another agency. 1960 
Andh L T 820 : AIR 1961 Andh Pra 407 (408) (Pr 6) 
(DB). 


-O. 26, R. 9 — Commission to determine mesne 

profits—R. 9 does not warrant appointment to deter¬ 
mine mesne profits—Court cannot delegate power of 
recording evidence-Commissioner can be appointed 
only to investigate when local investigation neces¬ 
sary. 

Order 26, R. 9, Civil P. C., does not warrant the 
appointment of a Commissioner to determine the 
amount of mesne profits. It is only when the Court 
considers that local investigation will facilitate deter¬ 
mination of mesne profits and other matters referred to 
in R. 9 that the Court may issue a commission directing 
the Commissioner to make certain investigation and 
report thereon. The object of local investigation is 
really to obtain evidence which from its peculiar 
nature can only be had on the spot. A commission 
may issue only in the matters provided in O. 26, 
R. 9 but when a Couit is to determine mesne profits 
it is necessary that it should hear witnesses produced 
bv parties. Rule 9 is not intended to arm the Court 
with power to delegate duty of recording evidence to 
a Commissioner. 1952 Nag L J (Notes) 139. 


-O. 26, R. 9 — Commission — When should not 

issue — Delegation of judicial function to Commis¬ 
sioner. 

Under O. 26, R. 9, or under any other provision of 
the Civil P. C., a Court cannot appoint a Commis¬ 
sioner to discharge a judicial function. Where in a 


suit for recooery of royalty, income-tax and other 
public demands in respect of a leasehold, the Judge 
left it to the Commissioner to determine the pre¬ 
vailing rate and decide whether the plaintiffs were 
entitled to claim commission at the reduced or in¬ 
creased rate in accordance with terms of the lease, 
tlie Judge has delegated a judicial function to the 
Commissioner and the order is wrong. He must 
determine the liability of the defendants himself on 
such evidence as may be adduced in this connection. 
He may, however for the sake of convenience, ap¬ 
point a Comrr issioner to examine witnesses, hold 
local investigations or examine accounts and ask him 
to submit a report, but the decision on the point must 
be given by him and not bv the Commissioner. A I R 
1930 Pat 557; AIR 1931 PC 136, Rel. on I L R 31 
Pat 280: AIR 1952 Pat 271 (273) (Pt A) (Pr 7) 
(DB). 

5. Admissibility of report of commissioner. 

See also Ibid, O. 26, R. 10. 

-O. 26, Rr. 9 and 10 — Conclusions arrived at by 

Commissioner and recorded in report — Value to be 
attached —Power of Court to reject commissioner’s 
report. 

The fact that the Commissioner has come to a con¬ 
clusion regarding the value of the property basing 
upon his own experience and knowledge he got by 
local inspection, should have weighed with the Court 
and the Court should not have easily ignored that 
valuation or unnecessarily set it at naught. The in¬ 
formation gathered by the commissioner is with the 
assistance of the parties and not behind their back. 
When the plaintiffs have not succeeded in effectively 
attacking the commissioner’s evidence, the non- 
acceptance of the estimate made by the Commissioner 
cannot be considered as legal. (1962) 1 Andh L T 
323 : (1962) 1 Andh W R 237. 

-O. 26, Rr. 9, 10 — Powers of commissioner — 

Value of report. 

The Commissioner appointed by the Court, who, in 
effect, is a projection of the Court, appointed for a 
particular purpose is also bound by the fundamental 
principles governing judicial procedure. He can mea¬ 
sure the lands, count the trees and give his estimate 
of their income on the basis of some evidence taken 
by him in the presence of the parties. If be is an 
experienced man with knowledge of the nature of 
the lands and the yield from different types of trees 
his estimate based on his experience would be accept¬ 
able evidence unless contradicted by more reliable 
expert or other evidence. But, the information gather¬ 
ed by him behind the back of the parties is not 
evidence in the case. But the fact that some of the 
conclusions of the commissioner were based on no 
evidence or that he relied upon enquiries made by 
him behind the back of the parties, would not deprive 
the entire report of its evidentiary value. The Court 
may rely upon such part of the report which is net 
based upon such irrelevant material and also on other 
evidence to sustain the conclusions of the Commis¬ 
sioner. AIR 1925 Mad 145, Foil. 1958 Andh L T 
19 : (1958) 1 Andh W R 427 : A I R 1959 Andh Pra 
64 (68) (Pt B) (Prs 12, 15) (DB). 

[Reversed on another point in AIR 1965 S C 1231.] 

-O. 26, Rr. 9 and 10 — Commissioner’s report 

under O. 26. Rr. 9 and 10 — Disregard of — Lower 
appellate Court disregarding report holding other 
evidences on record sufficient for disposal of case — 
Disregard of report constitutes do ‘error or defect in 
procedure nor affects the merits of the case’ within 
meaning of S. 100 (1) (c) to justify interference in 
second appeal when there is proper exercise of dis¬ 
cretion. 68 Cal W N 1043 : A I R 1965 Cal 199 (201) 
(Pt A) (Pr 6). 
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undw S 2 s’ r r ml an< V 0 f^ E * port of commissioner 
under b. 8 C (Bengal) of the Court-fees Act. 

ouftf 0 unrW blby £ f .u e commissioner on an en. 
q try under S. 8-C of the Court.fees Act (Bengal 

^ p “! n . dme ” t ) on . the question of valuation, is clearly a 
report contemplated by R. 9 of O. 20 of the Civil 

comes na d rt a nf U fk 1S , evide , nce >'» the suit and be- 
th^t Order n ^ r ® co . rd ,“ nd er sub. rule (2) R. 10 of 
without -am •* admissible as evidence in the suit 

2 Cal 234 * IDatl0n °* the Commissioner. ILR (1955) 

Z^?*. 26, ?' ® Objectiojp to commissioner’s report 

th^^hf n f l pr . ecluded f rom considering report in 
the light of evidence on record - Decision of a fact 

evS > “h ,0n , e i r s , report n0t . t0 be sole basis-Other 
evidence should also be considered. 

0 A 2eT9rl-. th p e r COmmiS , Sioner a PP°* n ted under 
H' f j Cl ^V P\ C *» 1S ? nJ y an inconclusive piece 
of evidence which has to be taken into consideration 

case C fn r L°r f - a ? ng , with tbe other evidence in the 
case, ln arriving at its conclusions. The Court has 

the report t0 amVe ^ conclusion at variance with 

thn r . e r rl K° f the commissioner should not be made 
the sole basis and foundation, for a decision on a 

° D 1 W the commission was issued in 

to f a . k J re p r( ^ otRer evidence in the case, 

which the Court would then be precluded from con- 
sideration on that issue. 1960 MPLJ (Notes) 71. 

9 Court making order that person 
appointed as commissioner had ceased to be Commis- 

w U ii U r Seqi i ent yacce P tin g valuation made by 
hl ? 1 Held, Court acted in error in accepting the 
valuation. (1964) 1 Mys L J 460 (DB). P g th 

u : 9 77 Pro ^ e d in g s for fixing.fair rent under 

Act d (24 C of l9 a 4l g T R enants (Payment of Fair Rent) 
Act (24 of 1950) — Rules framed under Act R 8 

— Report of Revenue Inspector respecting normal 

? r i s £il r0duce Report is admissible. (’62) 40 Mys 

Ju J d7 

6. Revision. 

-O. 26, R. 9—Order appointing commissioner to 
make local investigation on points extraneous to suit 

and beyond scope of enquiry under O. 20, R. 9— 
Urder will be set aside in revision when order instead 
of promoting ends of justice hampers it and involves 

137 (Pr°2) S WaStQ ° f time 3nd m0ney * AIR 1952 Pat 

ORDER 26, RULE 10 
SYNOPSIS 

(Civil P. C. (1908), O. 20, R. 10.) 

1. Powers of the commissioner. 


lands and the yield from different types of trees hi« 
estimate based on his experience wo^K J^mable' 
evidence unless contradicted by more reliable evnorf 
0 f ° t her evicfeuce. But, the luformatfon gatherK 

tCcase'Bu h th P b f C M th . e parties £ is °°‘ Snce£ 

h P fi T’ SS,0nCr were based no evidence or that 
back'of th^n a e ,r qUirieS ?I 6e ^ him behind the 

reSrt of its e^A r’ W0U d n0 ‘ deprive ‘he entire 
repon ot its evidentiary value. The Court mav r pl„ 

upon such part of the report which is not bas^fupon 

such irrelevant material and also on other evidence 

f i h A C ^ n n USi0 A- of the Commissioned AI R 
192o Mad 145, Foil. 1958 Andh L T 19 • T 

(Vrs h 12 W 15) 4 (DB). AIR 1959 Andh Pra 64 (68) (Pt B) 

[Reversed on another point in AIR 1905 S C 12311. 
f _ O. 26. Rr. 10 and 11 — Commissioner appointed 

therZ P VaT U e ,a f. 0 IOCat,0n ~ Map prepare ^by ano- 

Where the Court directed the Commissioner to pre- 

D^emrpTh °/h a l 9? aii0n -’ bul the ma P is not actually 

b Y the Commissioner but by another, the 

to aet fb 6 1S unaut korised. The Commissioner is not 

^7|?atr by another - 1959 Ker L j 

372 . AIR 1959 Ker 3o8 (359) (Pt A) (Pr 3) (DB). 

t?- f? # 115—Powers of Commissioner— 

Finding outside scope - Sustainability - Objection 
rejected by lower Court-Revision. 

In a suit for possession the Commissioner appointed 
to determine by measurement, whether certain plots 
correspond to other plots, is not competent to take 
evidence on the point of possession nor is the Court 
competent to act upon the evidence taken by the 
Commissioner on this point. Where the commissioner 
did not take any evidence and came to a finding on. 
possession, it was absolutely outside the scope of the 
enquiry which was directed to be made. Where 
objections to such report are rejected by the lower 
appellate Court the order is not an appellate order 
and hence a revision will lie. AIR 1928 Pat 278, Rel. 

on. ILR (1959) Cut 589 : 25 Cut L T 532 : AIR 1960> 
Orissa 66 (68) (Pt B) (Pr 5). 

2. Value of commissioner's report. 

O. 26, JR. 10—Conclusions arrived at by Commis¬ 
sioner and recorded in rej>ort — Value to fc>e attached. 

Power of court to reject Commissioner's report — 
Merely because the court chose to value property 
differentlyis not enough reason for altering the Com¬ 
missioner’s finding with regard to valuation. (1962) 1 
Andh W R 237. 


2. Value of commissioners report. 

3. Sub-rule (3). 

4. Notice to parties. 


1. Powers of the commissioner. 


-O. 26, R. 10 (1) — Commissioner to make local 

investigation —Duty of court to issue notice-Proceed¬ 
ings before Commissioner behind back of defendant— 
Commissioner’s report becomes unreliable — See Ibid. 
O. 20, R. 9. AIR 1962 Andhra Pra 84. 


O. 26, Rr. 10, 9 — Powers of commissioner — 
Value of report. 

The Commissioner appointed by the Court, who, 
in effect, is a projection of the Court appointed for a 
particular purpose is also bound by the fundamental 
principles governing judicial procedure. He can mea¬ 
sure the lands, count the trees and give his estimate 
of their income on the basis of some evidence taken 
by him in the presence of the parties. If he is an 
experienced man with knowledge of the nature of the 


“—O. 26, R. 10— Commissioner’s report — Eviden¬ 
tiary value of — Interference with Commissioner’s 
report discretionary with Court — Court can reject 
report w ithout examining the Commissioner, if no 
real ground for examination exists. 

On the question whether a report of the Commis¬ 
sioner can be rejected by a Court without examining 
him and giving him an opportunity to explain, the 
law seems to be reasonably clear that the Court has 
discretion to examine or not to examine the Commis¬ 
sioner and also to disallow the examination if there is 
no real ground for examining him. The report of the 
Commissioner is in no way binding on the Court. The 
parties or the Court may examine the Commissioner 
touching any of the matters referred to him or men¬ 
tioned in his report but the Court does not abdicate 
its function to decide a fact in issue solely on the 
report of the Commissioner and in advance of or 
irrespective of any other relevant evidence bearing on 
the question. The expression “may examine the Com¬ 
missioner” in Sub-r. 2 of R. 20 of O. 20 of the Coda 
emphasises the Court’s discretion and power : AIR 
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1915 Cal 280, Disting. Though under O. 20, R. 10 the 
Court has full power and discretion to arrive at its 
own conclusions even at variance with the Commis¬ 
sioner’s report, it would not be altogether a bad prac¬ 
tice to allow the commissioner to explain his report 
and then to reject it, if necessary, in toto. 68 Cal 
W N 1043 : AIR 1965 Cal 199 (202) (Pt B) (Prs 
12, 13). 

-O. 26, R. 10 — Report of Commissioner under 

S. 8 -C (Bengal) of the Court fees Act on question of 
valuation is evidence in suit and becomes part of 
record under O. 26, R. 10 (2) — It is admissible as 
evidence in suit without examination of the Commis¬ 
sioner. ILR (1955) 2 Cal 234. 


-O. 26, R. 10—Commissioner’s Report — Power of 

Court to interfere. 

Where a Commissioner appointed with the consent 
of both the parties to value the land in suit arrives at 
a certain valuation, the Court is certainly entitled to 
revise the valuation made by the Commissioner, if it 
feels that it is not correct. AIR 1957 Him Pra 9 (10) 
(Pt A) (Pr 11). 


O. 26, R. 10 -Scope — Party’s right to call and 
cross-examine commissioner. 

Although under O. 20, R. 10 (2) of the C. P. Code 
a report submitted by the Commissioner would consti¬ 
tute evidence, it would not be conclusive evidence but 
only a piece of evidence to be considered with the 
otheT evidence. But when the Commissioner’s report 
is disputed, the Court or any of the paities to the suit 
with the permission of the Court may examine the 
Commissioner personally touching any of the matters 
referred to him or mentioned in his report or as to 
his report or as to the manner in which he has 
made the investigation. Examination of the Com¬ 
missioner as a witness is left to the choice of 
the Court or to the choice of the party with the 
permission of the Court. Where a report submitted 
by the Commissioner is intended to be used 

a ?i evi £ ence against a party, it is desirable to 
allow the party, who is adversely affected, to cross- 
examine the Commissioner for the purposes mentioned 
in O. 26, R. 10 ( 2 ) of the C. P. Code. 1950 Nag L J 
Note No. 219 and 1950 Nag L J Note No. 243, Foil. 
1960 M P L J (Notes) 218. 


O. 26, R. 10 Objections to commissioner’s rc 
port—Right of parties. 

It is open to the defendant to show that the repoi 
of the Commissioner is incorrect and that it is nc 
entitled to credence. He cannot seek to short-circu 
it by alleging that the investigation was made on a 
emergent order passed ex parte. (1953) 1 Mad L 
632 : 1953 Mad W N 257 : 66 Mad L W 418 • A I 
1953 Mad 717 (719) (Pt C) (Pr 6 ). 


-O. 26, R. 10—Commissioner’s report -No objec¬ 
tion by parties — Acceptance by Court — Parties 
whether precluded from challenging evidence of 
commissioner. 

Rule 10 of O. 20 does not make the report of the 
Commissioner as concluding the question of valua- 
tian. On the contrary, the rule gives clear indica¬ 
tion that the report of the Commissioner is only one 

°f the pieces of evidence amongst other evidence to 

be led by the parties for determination of the issue 
on valuation of the suit. When the parties file no 
objection to the commissioner’s report, the Court 
rightly accepts the report. Its acceptance by itself 
does not, however, mean that parties are precluded 
from challenging the evidence of the Commissioner 
or assailing the report by cross-examination of the 
Commissioner and the witnesses examined by him, 
or by giving any other evidence to countermand the 
effect of the Commissioner’s report. AIR 1953 Pat 


133, Foil. I L R (1965) Cut 585 : A I R 1966 Oriss* 

121 . 

-O. 26, R. 10 (2) — Commissioner for measuring 

land—Report of — Admissible in evidence and forms 
part of record — Fact that Commissioner is not exa¬ 
mined is not material — Objection as to its admis¬ 
sibility — Cannot be raised for first time in second 
appeal. See Ibid, S. 100. AIR 1962 Pat 273. 

—O. 26, R. 10 (2), (3) — Objections to Commis¬ 
sioner's report —Rejection of—Effect — Court not pre¬ 
cluded at later stage from examining Commissioner 
nor from considering report in the light of evidence 
on record. ILR 31 Pat 756 : AIR 1953 Pat 133 (133, 
134) (Pr 5) (DB). 

-O. 26, Rr. 10, 14—Partition by commissioner — 

Interference in appeal. 

Interference with the result of a long and careful 
local investigation exeept upon clearly defined and 
sufficient grounds is to be deprecated. It is not safe 
for a Court to act as an expert and to overrule the 
elaborate report of a Commissioner whose integrity 
and carefulness are unauestioned, whose careful and 
laborious execution of his task was proved by his 
report, and who had not blindly adopted the asser¬ 
tions of either party. 

(Held that there was no sufficient reason to inter¬ 
fere: with the partition effected by the Commissioner 
which was fair, just and equitable and was the result 
of long and careful investigation.) AIR 1940 P C 3 , 
Rel. on. AIR 1950 Pepsu 48 (49) (Pr 3) (DB). 

-O. 26, R. 10—Commissioner’s Report — Duty of 

Judge to consider objections. See Ibid, O. 20, R. 4 . 
AIR 1955 N U C (Raj) 2540. 

“—O. 26, R. 10—Commissioner’s report — Eviden¬ 
tiary value. 

Though the report of the Commissioner is legally 
admissible, its evidentiary value is not great unless 
it is supplemented by relevant and useful evidence 
given by him in the case. The value to be attached 
to the report must depend on the facts on which it 
rests and the validity of the progress by which the 
conclusion is reached. 29 Coch 19 iFB), Foil 194 C 0 
Trav-Co L R 59 (DB). 


3. Sub-rule (3). 

. 9. 26, R. 10 ( 2 ) and (3) — Report of second Com¬ 
missioner appointed by the consent of the parties — 
If evidence—Parties filing memo, agreeing to abide 
by report of commissioner—Effect of. 

Where the report of the first commissioner was un¬ 
satisfactory and both the rparties were dissatisfied 
with it and filed objections thereto, and the Court 

appointed a second commissioner with the common. 

consent of the parties and both the parties agreed to 
abide by his estimate of the yield on the suit lands : 

Held, in the peculiar circumstances of the case, 
the appointment of the second commissioner was 
n , eith er unwarranted nor opposed to the provision of 
the Code. The contention that the report of the 
second commissioner is null and void is untenable. 
The parties who have acquiesced in the appointment 
ol the second commissioner and agreed to abide bv 
his estimate are not entitled to turn round and con¬ 
tend that the second commissioner’s report is not 
evidence under the terms of O. 20, R. 10 (2), C. P. 


-- ---- wuoiauu y icvugiiisea oy courts tr 

such an agreement is valid and binding upon t 
parties. The commissioner appointed by the Coi 
in pursuance of the memo, filed by the parties is 
othcer of Court and the judgment accepting f 
report as conclusive and binding upon the parti 
is in the nature of an arbitrator’s award (extra cursu 
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curiae). The commissioner is an officer appointed 
by Court and if the paities agreed to abide by his 
decision, it tantamounts to saying that they would 
abide by the decision of the Court adopting that 

vepoit. AIR 1937 Mad 563 and A I R 1936 Mad 856, 
Foil. 

Even if the report of the Commissioner is treated as 
an award it is not invalid under any of the provi¬ 
sions of the Arbitration Act. (195S) 1 Andh W R 
446 : AIR 1958 Andh Pra 304 (306) (Pt A) (Pr 3). 

—~0. 26, R. 10 (3); S. 99 — Issue of second com 
mission on same subject without setting aside report 
of first commissioner — Not an illegality but mere 
irregularity- Judgment not liable to be set aside. 

The issue of a second commission on the same 
subject-matter without setting aside the report of the 
first •commissioner is not an illegality as would 
vitiate the trial and render the judgment liable to 
be set aside on that ground. This is only an error, 
or defect, or irregularity in the proceedings in the 
suit which does not per se affect the merits of the 
case and therefore under S. 99, C. P. Code, the 
decree cannot be reversed or substantially varied and 
the case cannot be remanded on that ground. A I R 
1929 Mad 001 and AIR 1931 xMad 73, Ref.; AIR 1937 
Pat 070, Rel. on 1964 Ker L J 529 : 1964 Ker L T 
453 : AIR 1965 Ker 95 (95, 96) (Pr 1). 

% 

-O. 26, R. 10 — Report of calligraphic expert 

called on application of plaintiff—Court can call for 
opinion of another expert on application of defen¬ 
dant without finding that first report is unacceptable 
— Handwriting expert cannot be treated as commis¬ 
sioner deputed by Court. I L R 38 Mad 159, Rel. on. 
—Hence principle applying to report of commissioner 
for local inspection namely, that a second report 
from a new commissioner should not be called unless 
and until the report of first commissioner- is rejected 
as unreliable, cannot ba applied to report of hand¬ 
writing expert. 1961 Ker L T 960. 

4. Notice to parties. 

——0.26, Rr. 10 (2) and 18 — Enquiry by Com¬ 
missioner-Notice to all parties - Necessity — Omis¬ 
sion to give notice —Objection in revision. 

Under Rr. 10 (2/and 18 of 0.26, C. P. Code, all 
the parties must be given individually an oppor¬ 
tunity to make representation of their respective 
cases by issuing notices to them. Separate interest 
of each of the defendants cannot be served by the 
presence of some one out of them. The aggrieved 
defendants can in a revision petition make a griev¬ 
ance of the fact of the commissioner not giving 
sufficient opportunity to the parties to present their 
respective cases. AIR 1934 Mad 548, Rel. on. I L R 
(1959) Cut 589 : 25 Cut L T 532 : A I R 1960 Orissa 
66 (67, 68) (Pt A) (Pr 4). 

ORDER 26, RULE 11 

•-0.26, R. 11 — Civil Court cannot under in¬ 

herent powers appoint commissioner to seize ac¬ 
count books in possession of plaintiff on ground of 
defendant’s apprehension that they would be tam¬ 
pered with — Commissioner so appointed is not a 
public servant. AIR 1959 All 707, Reversed. See 
Ibid, S. 151. AIR 1961 S C 21S. 

-O. 26, R. 11 — Public servant — Power of civil 

Court to appoint commissioner to seize account 
books — Commissioner so appointed is public ser¬ 
vant. 1959 All W R (HC) 27 : 1959 All Cr R 69 : 
1959 Cri L J 1267 : A I R 1959 AH 707 (Pt B) (Pr 4). 

[Reversed in AIR 1961 S C 21S ] 

- O. 26, Rr. 11 and 17 — Commissioner appointed 

by High Court for taking accounts in partnership 


suit is Court within the meaning of O. 18. R. 15, 
See Ibid, O. 18, R. 15. AIR 1963 Bom 59. 

“7 Rr. 11 and 12 — Function of commis¬ 

sioner. 

The function of the Commissioner is to place him¬ 
self as an assistant to the Court so as to enable the 
Court to understand and appreciate the accounts and 
come to a decision; that is why when a report is sub¬ 
mitted by a Commissioner the Court invites objec¬ 
tions from the parties and after disposing of the ob¬ 
jections passes a final decree. Madh B L J 1954 

II C R 166: AIR 1955 Madh-B 113 (115) (Pt C) (Pr 6) 
(DB). 

ORDER 26, RULE 12 

O. 26, R. 12—Objection to commissioner’s report 
not supported by affidavit — Commissioner a member 
of bar Rejection of report on basis of objection not 
proper. 1963 All W R (II C) 518 : A I R 1963 All 
413 (414) (Pt A) (Pr 5). 

O. 26, R. 12 — Report of commissioner to be re¬ 
cord of Court. 1963 All VV R (H C) 518 : AIR 1963 
All 413 (414, 415) (Pt B) (Pr 6). 

I 

O. 26, R. 12 — Commissioner appointed merely 
to record evidence and submit a report. Whether 
Court for purposes of Oaths Act. See Oaths Act 
(1872), S. 4. AIR 1957 Nag 47 (DB). 

O. 26, R. 12—It is incumbent on a Court to in¬ 
vestigate a commissioner’s report and to consider 
the objections of the parlies to that report and then 
to come to an independent conclusion. Madh B L J 
1954 HCR 1668 : Madh BLR 1955 Civil 280 : 
AIR 195G Madh-B 77 (80) (Pt B) (Pr 10) (DB). 

-O. 26, Rr. 12, 11—Function of commissioner — 

—He is assistant to Court to enable it to understand 
and appreciate accounts and come to decision. See 
Ibid, O. 26, R. 11. AIR 1955 Madh-Bha 113 (DB). 

-O. 26, R. 12—Scope—Report of commissioner— 

No objection taken in lower Court — Objection in 
appeal. 

W r here a report has been made by Commissioners, 
to whom accounts have been referred for investiga¬ 
tion, the High Court will not entertain any objections 
thereto, which have not been brought to the notice 
of the trial Court. 2 Ind App 34 iP C); A I R 1929 
Mad 492, Foil. M B L J 1954 II C R 166 : AIR 1955 
Madh-Bha 113 (116) (Pt E) (Pr 8) (DB). 


ORDER 26, RULE 13 


•-O 26, R. 13—Commission — Partition suit — 

Appointment of commissioner to propose partition 
of joint family property—Court authorising him to 
ascertain property available for partition and liabi¬ 
lity of joint family — No abdication by Court of 
the functions to Commissioner. 


Where in a suit for partition of joint family pro- 
erty the tiial Court appoints a commissioner direct- 
ag him to submit his -proposals for partition of the 
iroperty, and for that purpose authorises him to as- 
ertain the property whiDh was available for parti- 
on and to ascertain the liability of the joint family 
nd for deciding those question*, the Commissioner 
/as empowered to record statements of the parties 
rame issues and to record evidence as might be 
ecessary the Court doe? not, by so authorising the 
ommissioner, abdicate its functions to the commis- 
ioner. The proposals of the Commissioner cannot 

rom their very nature be binding u P^ n P ar ^ ie '' 
or the reasons in support thereof. R. B. S. 5. Alanua- 
»1 v. S. S. Rajkumar. 1962 Nag LJ 521 : 1962 M P 
1 977 • 1963 lab L J 210 : (1962) Supp 3 S C R 
18 : AIR 1962 S C 1493 (1496) (Pt A) (Pr 8). 
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-O. 26, R. 13—Duty of commissioner. 

When commissioner is appointed under R. 13 of 
O. 20, C. P. Code, he is to consider the claims made 
by the contesting parties and such evidence as is pro¬ 
duced before him. He has to come to his decision 
for being placed before the Judge. It will not be 
proper for the Commissioner to act formally as an 
arbitration in a matter where the parties are unable 
to come to any agreement. ILR (1957) 3 Cal 49 : 
AIR 1957 Cal 90 (90, 91) (Pr 3) (DB). 

—O. 26, Rr. 13 and 14 — Partition by commis¬ 
sioner—Interference by Court* 

Where a commissioner appointed to ePect a parti¬ 
tion by metes and bounds has submitted a report 
after a long and careful local investigation and the 
division effected by him is fair, just and equitable 
and he has not haphazirdly adopted the proposals 
of any party but has minutely gone into details and 
his conclusions are proper and judicious, the Court 
should not overrule the report of the commissioner. 
AIR 1950 Pepsu 48. 

ORDER 26, RULE 14 

-O. 26, R. 14 (2) — Power of Court — “Vary” in 

sub-r. (2)—Effect of. 

Under S. 390 of the repealed Code the Court could 
only either accept or reject the report of the commis¬ 
sioner but had no power to vary it. The introduc¬ 
tion of the word “vary” in sub-r. (2) of the present 
Code now enables the Court to modify the report in 
a proper case. ILR (1957) 3 Cal 49 : AIR 1957 Cal 
90 (91) (Pt B) (Pr 5) (DB). 

O. 26, R. 14 — Partition of joint family dwelling 
house—Objection to commissioner’s report. 

Where in a partition suit a commissioner has been 
appointed, after the preliminary decree, to value the 
joint family dwelling house, he should while sub¬ 
mitting his report, give reasons for the recommenda¬ 
tions made by him. After the repoit is received, the 
parties should be given opportunity to file objections 
to the commissioner’s report. If any one of the par¬ 
ties prays for the examination of the Commissioner 
in Court that is to be allowed. As to what further 
evidence will be allowed to be adduced, if at all, is 
to be determined by the Court after the Commissioner 
has been examined, and the Judge has formed an 
opinion as regards the objections raised by the par¬ 
ties. ILR (1957) 3 Cal 49 : AIR 1957 Cal 90 (91, 92) 
(Pt C) (Pr S) (DB). 

-O. 26, Rr. 14, 10 — Partition by commissioner — 

Interference in appeal. See Ibid, O. 20, R. 10. AIR 
1950 Pepsu 48 (DB). 

ORDER 26, RULE 15 

-O. 26, F. 15 —Scope — Preliminary partition de¬ 
cree—Commissioner’s remuneration — Failure to de¬ 
posit amount — Record should he ordered to be 
consigned to record room—Order of dismissal of suit 
would be wrong. AIR 1955 NUC (Ajmer) 1689. 

-O. 20, R. 15 — Court has no jurisdiction to order 

applicant to pay expenses of commission of opposi’e 
party. AIR 1950 Mad 144 and AIR (1955) Mad 654, 
Rel. on; AIR 1949 Mad 490, Not followed. (1962) 2 
Andh W R 223 : A I R 1963 Andh-Pra 167 (167) 
(IT 3). 

-O. 26, R. 15 (1) ( Andb-Pra) — Expenses of com¬ 
missioner—Additional remuneration—Power to order. 
See Ibid, S. 151. AIR 1960 Andh Pia 387. 

-O. 26, R. 15 — “Expenses of commission’’ to ex¬ 
amine witness, do not include costs of opponent in 
going to place of examination — (High Court Rules 


IBom.) (Original Side) R. 372) (Bombay High Court 
Civil Manual, Vol. 1, Chap. I, Rule 53). 

"Expenses of the commission" in O. 26, R. 15, do 
not include costs of opponent’s pleader or the cost 
which the opponent himself may nave to incur to go 
to the place where the Commissioner is going to exa¬ 
mine witness. The expression denotes only the fees 
paid to the Commissioner and other expenses directly 
incidental to the issue and execution of the Commis¬ 
sion. 

The last clause in R. 53 of the Civil Manual, Vol. I , 
merely authorises the Court to consider the question 
as to what money should be paid to the Commissioner 
if the commission has been fully executed and it is 
only in that limited sense that the power to make 
just and proper orders is given to the Courts under 
the rule. 55 Bom L R 429 : ILR (1953) Bom 935 : 
AIR 1953 Bom 390 (391) (Prs 3, 4) (DB). 

--O. 26, R. 15 — Expenses of commission — The 

words "erpenses of commission" occurring in O. 26, 

R. 15 do not include the expenses needed for the op¬ 
posite party and his counsel to attend the place 
where commission is to be executed. AIR 1955 N U C 
(Madh-Bha) 3062. 

-O. 26, R. 15—‘‘Expenses of commission” — They 

do not include expenses needed for opposite party or 
his counsel to attend the place where commission is 
to be executed—AIR 1936 Pat 33; AIR L949 Mad 490, 
Dissented from. AIR 1955 NUC (Madh-Bha) 29S1* 

-O. 26, R. 15—Trial Court appointing local lawyer 

to act as Commissioner to ic-eord evidence at wit¬ 
nesses’ place—Prayer of party that Commissioner of 
that place should be appointed to minimize costs re¬ 
jected—No question of jurisdiction involved — Order 
not revisable. See Ibid, S. 115. 1962 M P L J (Notes) 
208. 

-O. 26, R. 15.—‘Expenses of commission’—Mean¬ 
ing of—Expression means fee for Commissioner and 
expenses of witnesses — Other party ’s expenses are 
not covered. 

The expression ‘expenses of commission’ in 0.26, 

R. 15, C. P. C. is restricted to the direct cost of the 
commission, that is, remuneration of the Commis¬ 
sioner, expenses for summoning the witnesses and 
other incidental charges. It (iocs not include the 
expenses to be incurred by the opposite party. AIR 
1955 Mad 654, AIR 1956 ITav-Co 200 and 1958 
M P L J 500, Foil.; AIR 1936 Pat 33, Not foil. 1962 
M P L J (Notes) 174. 

-O. 26, R. 15 — “Expenses of the commission”— 

Meaning of. 

The words "expenses of the commission” denote 
only the fees paid to the commissioner and other ex¬ 
penses directly incidental to the issue and execution 
of a commission and do not include cost of oppo¬ 
nent’s pleader or expenses which the opponent him¬ 
self may have to incur to go to the place where the 
commission is to examine a witness. 1954 Nag L I 
(S N) No. 285,:Diss. from. 195S M P C 371 : 195S 
M P^L J 506 : AIR 195S Madh Pra 340 (340, 341) 

—O. 26, R. 15 —Discretion — Expenses of the com¬ 
mission—Order askins advocate — Commissioner to 
go from Tiruchirapalli to Calcutta to record evi¬ 
dence of witnesses — Propriety. AIR 1955 Mad 179, 
Overruled. 

An order asking an advocate-commissioner to go all 
the way from Tiruchirapalli in Madras to Calcutta in 
order to record the evidence of four witnesses is ab¬ 
solutely unnecessary and a waste of money where the 
same purpose could be achieved by a letter of request 
to the Small Causes Court at Calcutta to appoint an 
advocate of Calcutta as commissioner and have the 
witnesses examined. AIR 1955 Mad 179, Overruled. 
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noeel L J 2S - ! 1935 Mad W N 541 : ILR 

«mW m b) 1 (p“6) , ®b 1 ). W 520 ' A,R 1955 M * d 

O. 26, R. 15 — Scope — Order directing costs of 
commission to be borne by petitioner in any event is 
within jurisdiction of Court and it is not open to 
objection (1955) 2 Mad L J 282 : 1955 Mad W N 
541 : ILR (1956) Mad 361 : 68 Mad L W 520 • AIR 
1955 Mad 654 (656) (Pt C) (Pr 11) (DB) * 

T 26 » R - 15-Expenses of commission — Mean, 
ing of. 

In a case where a commission can be issued, Court 
must exercise a wise discretion under O. 26, R. 15. 
1 his rule is not exhaustive and does not present the 
court trom imposing any terms that it chooses as a 
condition precedent For the issuing of a commission. 

he expression ‘expenses of the commission* can be 
construed to include the expenses of the other party 

AfR^od! 1 n 50 Mad 144 ' Not followed. 

AIR 1949 Mad 490, Foil. 68 Mad L W 61 : AIR 

19o5 Mad 179 (182) (Pt B) (Pr 9). 

[Overruled in AIR 1955 Mad 654 ] 

— O. 26, R. 15— Expenses of the commission” — 
Words cannot be made to include expenses of other 
parties to litigation. 


. 26, R. 15, Ss. 36,2(14), 47 — Order directing 

PS?*}- 0 pay ex 'Penses of commission—Executabilitv—^ 
Objection to execution dismissed - Appeal-Compe¬ 
tency. See Ibid, S. 36. AIR 1957 Pat 501 (DB). ^ 

— O. 26, R. 15 Expenses of commission — Whe. 
ther include expenses of opposite party - (High 
Court Rules and Orders — Rajasthan High Court 
General Rules (Civil) (1952), R, 63.) 

O. 26, R. 15, C. P. C. only permits the Court (order- 
ing conrmissson to issue) to direct a party that it 
should deposit such sum as it thinks reasonable for 
the expenses of the commission within a time to be 
nxed by the Court. The words "expenses of the com¬ 
mission do not certainly include the expenses which- 
may be incurred by the opposite party. This view also 
gets support from R. 63 of the General Rules (Civil), 
i D-, which does not contemplate the deposit of the 
expenses of the opposite party. AIR 1950 Mad 144, 
Rehed on. ILR (1958) 8 Raj 1137 : (1959) Raj L VV 

26 R. 15 Expenses of commission—Expenses 

opposite party. See Ibid, S. 15J. AIR 
19o5 Raj 32 (DB). 

“~"0. 26, R. 15 Expenses of commission — Power 
of Court. 


The phrase “expenses of the commission” in ordi 
nary parlance would mean only what the Commis 
sioner has to spend for summoning witnesses and fo 
other incidental expenses relating to the examinatioi 
Oi the witnesses before him and cannot be construct 
to include expenses of the other parties to the litica 
tjon : AIR 1949 Mad 490, Dissent. 62 Mad L W 

"59 : ( * 949 * 2 Mad L J 524 : 1919 Mad W N 808 
AIR 1950 Mad 144 (145) (Pr 1). 

26, R. 15 —Commission to examine witnesse: 
--Court cannot as of right provide for expenses o 
plaintiff. 

On the question whether in the event of issuing o! 
a commission at the request of the defendant tin 
plaintiffs should be put in possession of funds foi 
going to a distant locality and attend the trial. O. 2 1 
is comprehensive and Rr. 15 to 18 lay down certair 
general provisions for the expenses oi the commis 
sion The expression 'expenses of the commission 
used in R. 15 indicates that all reasonable expenses oi 
the commissioner are to be paid into Court by the 
party at whose instance or for whose benefit the com- 
mission is to be issued. But this does not warrant the 
view that the plaintiff’s expenses also should be pro¬ 
vided for by the Court. It may be that in a particulai 
case such an order may be justified by having regard 
to the status of the petitioner. Of course any costs 
incurred therefor will form part of the costs of the 
litigation and will be recoverable by the plaintiff ir 
the event of his success in the suit. AIR 1922 Cal 42 
Disting. 22 Cut L T 72 : AIR J956 Orissa 65 (67, 68) 
(Pt F) (Pr 7) (DB). 

O. 26, Rr. 15, 19 ‘Expenses of the commission 1 
in R. 15—Meaning of—Issue of commission for exa. 
mination of witness whose attendance cannot be 
compelled by Court — Party cannot be compelled to 
pay costs of its adversary. 

The Court has no jurisdiction to put a party to 
term of paying the cost of its opponent, while issuing 
a commission for examination of a witness whose at¬ 
tendance cannot be compelled by the Court and in 
whose case the Court is bound to issue a commission 
for his examination. The expression ‘expenses of the 
commission* in 0.26, R. 15 does not include the cost of 
the adversary, but only includes the cost incurred for 
actual payment to the commissioner and incidental to 
the carrying out of the commission work. 1963 BI 1 R 
490 s AIR 1963 Pat 213 (215) (Prs 5, 6). J 


Commissioners appointed by consent of parties in 
partition suit — Commissioners submitting report and 
claiming remuneration—Court at the time of passing 
□ nal decree fixing the remuneration, after hearing the 
parties on the question, does not act without juxisdic- 
Sau LR 255 : AIR 1954 Sau 49 (49, 50) (Pt A> 

(i r Z/# 

0.26, R. 15; S. 151 — “Expenses of commission” 
“ Meaning of — Expenses of opposite party not 
included — Inherent power to grant such expenses— 
Extent of. 

The expression “expenses of the commission” in 
O. 26, R. 15, C. P. Code does not include the expenses 
of the opposite party. It includes only the Commis¬ 
sioner’s fee and the expenses incurred by the Commis¬ 
sioner in connection with the execution of the Com¬ 
mission. AIR 1955 Mad 654, Rel. on. 

The Court has no jurisdiction to direct the party 
applying for the issue of commission to deposit the 
prospective costs of the opposite party even under 
S. 151, C. P. Code. The inherent powers of the Court 
are invoked only in cases not covered by the express 
provisions of the Code and where the exercise of such 
powers is necessary for the ends of justice or to pre¬ 
vent the abuse of the process of Court. 

Where the application for the issue of a commis¬ 
sion was not actuated by any mala fide motive and it 
would be oppressive to the applicant defendant to re¬ 
fuse it, the issue of the commission cannot be said to 
be any abuse of the process of Court. The fact that 
the exercise of this lawful right which is so absolu¬ 
tely necessary for the ends of justice will cause some 
hardship to the plaintiff cannot be taken as constitut¬ 
ing sufficient ground for the invocation of the inherent 
powers of the Court. 

If the Court considers an application for the issue 
of a commission to have been made on account of any 
mala fide motive or for the purpose of harassing the 
opposite party and delaying the trial of the suit, it is 
open to the Court to refuse the application. 1956 Ker 
L T 362 : ILR (1956) Tra/-Co 720 : AIR 1956 Trav- 
Co 260 (262) (Prs 4, 5, 6) (DB). 

ORDER 26, RULE 16 

-O. 26, Rr. 16, 17 and 18 — Powers of Court — 

Plaintilf applying before Commissioner for adjourn¬ 
ment — Commissioner granting same and saddling 
Rs. 20 as costs — Court taking up case and holding 
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adjournment request not bona fide and saddling 
its. 125 as costs—Court has no power to do so. 

Plaintiff applied on 21st March 1958, before the 
commissioner appointed in the case for adjournment 
•» on the ground that certain documents were not re¬ 
ceived from the Sachivalaya by the Deputy Commis¬ 
sioner who was to be examined before the Commis¬ 
sioner. The commissioner granted adjournment sub¬ 
ject to Rs. 20 as costs. The date was to be fixed after 
receipt of the documents from Sachivalaya. On 7th 
April 1958, the case came up before the Court and 
the Judge was of the view that the application, dated 
21st March 1958, was not bona fide. He made refer¬ 
ences to plaintiff’s previous conduct in the suit 
asking for adjournments and ultimately ordered 
plaintiff to pay Rs. 125 as costs. 

Held, that when once the commissioner had consi¬ 
dered the matter, it was not open to the Court to 
reconsider the same and to say that the previous 
conduct of the plaintiff was irrelevant. 1960 Nag L J 
{Notes) 21. 

O. 26, Rr. 16 and 17 — Commissioner appointed 
merelv to record evidence and submit a report— 
Whether Court for purposes of Oaths Act (1872). S. 4* 
1956 Nag L J 573 i 1956 M P L J 53 : I L R (1956) 
Nag 685 : AIR 1957 Nag 47 (50, 51) (Pr 13) (DB). 


commissioner himself to the defendant would no 
validate the appointment of the commissioner. Under 
R. 10 (2) the report of a commissioner is evidence, 
and any evidence recorded by a commissioner with¬ 
out notice to the parties to the suit cannot be used as 
evidence at all. The order of the Court appointing a 
commissioner, without notice to the defendants, is 
obviously without jurisdiction. AIR 1934 Mad 548, 

Rel. on. 1961 B L J R 830 : AIR 1962 Pat 211 (212) 
(Pt A) (Pr 7). 1 ' 

—O. 26, R. 18 (l) —Right of party to cross-examine 
witness examined on commission is preserved AIR 

AIR 1955 NUC(Punj) 4010. 

O. 26, R. 18 Scope Appointment of commis¬ 
sioner without notice to other party. See Ibid, O 26 

R. 9. AIR 1955 N U C (Trav-Co) 1187. * ' 


ORDER 27, RULE 1 

-O. 27, R. 1 — Defendant described as Union of 
India — Description is proper—Notice and summons 
in a suit against Lnion should be served on proper 
authority or authorised persons — Decree obtained 
without such service is nullity. See Ibid, S 79 lQfio 
M P L J (Notes) 271. 


ORDER 26, RULE 17 


ORDER 27, RULE 2 


”7T“P' 20 » Rr. 17, 11 — Commissioner appointed by 
High Court for taking accounts in partnership suit is 
Court within the meaning of O. 18, R. 15. See Ibid, 
O. 18, R. 15. AIR 1963 Bom 59. 

~ O* 26, R. 17 — Powers of Court—Plaintiff apply¬ 
ing before commissioner for adjournment—Commis¬ 
sioner granting same and saddling Rs. 20 as costs — 
^ ou rt taking up case and holding adjournment request 
not bona fide and saddling Rs. 125 as costs —.Court 
has no power to do so. See Ibid, O. 20, R. 10. I960 
Nag L J (Notes) 21. 


O. 26, R. 17 (1), O. 18, R. 11 — Commission t< 
examine witnesses—Commissioner, powers of—Com 
rnissioner has no power to disallow questions h 

5n°^n e ^ r , r rt el ? t nt ' AIR 1942 Bom 266 and All 

}nio P A no 2 ?i ) ’ Re }- 0n; AIR 1910 Bom 181 and All 
1938 All 21 d and AIR 1935 Mad 888, Disting. 6 

Punj L R 697 : AIR 1960 Punj 430 (431) (Pt B 
(Pr 4). 


V7* ^ i , 11 . 

Gazette. 


/vuiuuruy unaer 


ruuncaiion in 


Publication in Gazette is not an essential ingredient 
of a valid authority under R. 2. Such publication is 
only a matter of convenience. 1953 AML I 63 • AIR 
1954 Ajmer 5 (5, 6) (Pt C) (Pr 3). J 


, Service on Government pleader on 

behalf of Government—Propriety. 

Provisions of O. 27, R. 4 of the C. P. Code clearly 
show that the Government Pleader in any Court is 
the agent of the Government for the purpose of 
receiving processes against the Government issued bv 
such Court. 1959 Nag L J 31 : 61 Bom L R 784 


—0.27,Rr. 2and 8, 0. 3 R. 4-Scope- Suit against 
Government or public officers - Appearance bv 
Government pleader—Procedure. ^ 


ORDER 26, RULE 18 

-O. 26, R. 18 — Commissioner to make local in¬ 
vestigation—Duty of Court to issue notice — Proceed¬ 
ings before Commissioner behind back of defendant— 
Commissioner’s report becomes unreliable. See Ibid 
O. 20, R. 9. AIR 1962 Andh Pra 84. 

O. 26, Rr. 18, 9 — Appointment of commissioner 
—Notice to other side—AIR 1934 Mad 548, Not foil 
See Ibid, O. 20, R. 9. AIR 1959 Andh Pra 170 (DB).’ 

: P' f 26 ’ R * IS — Powers of Court—plaintiff apply¬ 

ing before commissioner for adjournment—Commis¬ 
sioner granting same and saddling Rs. 20 as costs — 
Court taking up case and holding adjournment re¬ 
quest not bona fide and saddling Rs. 125 -as costs — 
Court has no power to do so. See Ibid, O. 20, R 10 
(I960) Nag L J (Notes) 21. 


j , - —iwuu.wu,4 ^'uvernment rleade 

need only intimate to the Court that he is represent 
ing the Government in the proceedings before th 

to > bffiled° P6d P ° wer or vak a!atnama is require^ 

Tn the case of public servants sued in their officia 
capacity, the procedure laid down in O. 27, R 8 is t 
be toUowed. Where in a suit against Government an, 
public othcers all that the Government Pleader doe 
is to add in the memorandum which was filed hr 
him, intimating his appearance on behalf of the State 
that he is also appearing for public servants and ther 
is no indication that the Government has undertake 
the defence on behalf of such officers, and there is n. 
application either as required under the rules th 
Court is to proceed on the footing that there has bee, 

no appearance by the Government Pleader on behT 
oi the public servants. dl 


O. 26, R. 18 Court appointing commissioner 
without notice to parties — Appointment is without 
jurisdiction. 

Where the Court has not directed the parties to 
appear before the commission any notice by the 


II, novvever, lormal vakalatnamas 


officers sued in their official ^w^ed t^ere is 
no objection to the same and the provisions govern¬ 
ing ordinary litigants will app y. 58 Cal W N as 

foB) 455 (45C ’ 457, ( ^ t A > (P« i 6. 7. M) 
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O. 27, Rr. 2 and S—Procedure—Advocate, other 
than Government Pleader, acting on behalf of 
Government or public officer—Right to act. 

^ an y Advocate, other than the Government 
Pleader, is to act on behalf of the Government or on 
behalf of a public cilicer, who is represented by the 
Government Pleader, such Advocate can oaly act 
after the Court is informed by the Government Pleader 
that that particular Advocate is acting under his 
directions for that case although he is entitled to act 
without the filing of the necessary power, as required 
under the provisions of O. 3. 5$ Cal W N 48 : AIR 
1954 Cal 455 (456, 457) (Pt B) (Prs 11, 15) (DB). 

-O. 27, B. 2—-Person authorised to act under. 

The requirements of law are satisfied if the State of 
Orissa represented bv Anchal Adhikari is impleaded, 
as party. (’58) 24 Cut L T 74. 

" P« 27, R. 2 — Suit against Railway administered 
by Government—Summons or notice of suit on whom 
to be served — East Indian Railway — Notice to be 
served on General Manager. See Ibid, S. 79. AIR 
1956 Pat 511 (DB). 

-O. 27, R. 2 — Recognised agent — East Indian 

Railway Administration — Person holding Special 
Power of Attorney from General Manager under 
S. 145, Railways Act - If authorised agent. See Ibid, 
O. 3, R. 3. AIR 1956 Pat 511 (DB).l 

ORDER 27, RULE 4 

' O. 27, R. 4 — Service on Government pleader on 
behalf of Government—Propriety — See Ibid, O. 27, 
R. 2. 1959 Nag L J 31. 

ORDER 27, RULE 5 

-O. 27, Rr. 5 and 7 — Payment of Wages (Proce¬ 
dure) Rules, Rr. 6 and 8 — Notice of application 
under S. 15 of Payment of Wages Act served only 
three days prior to date of hearing — Appearance of 
clerk of employer-Prayer for adjournment—Refusal 

— Ex parte proceedings — If justified — Procedure 
tainted with material irregularity—Interference under 
Art. 227 of the Constitution. See Payment of Wages 
Act (1936), S. 15. AIR 1963 Punj 122. 

ORDER 27, RULE 7 

-O. 27. R. 7—Payment of Wages (Procedure)Rules, 

Rr. 6 and 8— Notice of. application under S. 15 of 
Payment of Wages Act served only three days prior 
to date of hearing—Appearance of clerk of employer 
—Prayer for adjournment—Refusal—Ex parte proceed¬ 
ing — If justified — Procedure tainted with material 
irregularity—Interference under Art. 227 of the Con¬ 
stitution. See Payment of W ages Act (1936), S. 15. AIR 
1963 Punj 122. 

ORDER 27, RULE 8 

-O. 27, R. 8 — Suit against Government servant 

with reference to his office — Maintainability. See 
Ibid, S. 80. AIR 1957 Andh Pra 714 (DB). 

-O. 27, R. 8 —Suit against Government and public 

officers—Appearance bv Government Pleader—Proce¬ 
dure. See Ibid, O. 27, R. 2 AIR 1954 Cal 455 (DB). 

-O. 27, R. 8 — Advocate other than Government 

Pleader, acting on behalf of public officer. See Ibid, 

O. 27, R. 2. AIR 1954 Cal 455 (DB). 

ORDER 27, RULE 9 (All.) 

— O. 27, R. 9 (All)—Court-fees Act (1870), Sch. 2, 
Art. 10 as amended by U. P. Act (44 of 1958) — 
Memorandum cf appearance by Standing Counsel — 
Stamp—Necessity—Court-fees Act—Applicability. 


Filing of a memorandum of appearance is a matter 
ol procedure which can be guided by the Code of 
Civil Procedure. But so far as the question of paying 
stamp duty on it, is concerned, it is a matter relating 

to court-lee and is to be governed by the Court- 
ices Act* 

. T^Tia'rT 0 n the U - ?• Court - f ees Amendment 
Act (44 of i958) wi!l prevail over the provisions of 

tlie Code of Civil Procedure relating to Court-fee, 

and whether the memorandum of appearance is Bled 

■i,> e Standing Counsel or by anyotherperson.it 

will have to bear stamp under Sch. 2. Art. 10, as 

amended by U P. Act (44 of 1958) and O. 27, R. 9 

(All) will not apply to it. 

The amendment of the Code of Civil Procedure by 
enacting rule 9 in O. 27 relating to Court-fees cannot 

(*589) (nB)^^ 1 '^ 6) Court fees ’ AIR 1960 AU 388 

ORDER 27A, RULE 1 

~ Q- .27-A, R. 1 Notice to Advocate-General — 
Necessity of in case where State is party. 

In every case which involves a question referred 
to in R. 1, O. 27-A notice must be given by the Court 
to the Advocate (General or the Attorney-General as 
the case may be, irrespective of the consideration 
whether the State is already a party to the suit or not. 

53 Bom L R 355 i I L R (1951) Bom 656 : AIR 1951 
Bom 121 (124) (Pt B) (Pr 7) (DB). 

O. 2/-A, R. 1—Applicability—Proceedings under 
Art. 226 Nature of—Notice to Attorney.General — 
Necessity—(Constitution of India, Arts. 226, 227). 

The jurisdiction which the High Court exercises 
under Art. 226 of the Constitution is a special and 
limited jurisdiction. It is not a revisional jurisdiction, 
nor is it an appellate jurisdiction. The High Court 
also does not exercise any jurisdiction cr superinten¬ 
dence under Art. 226 as it does under Art. 227. 
Neither O. 27-A, nor S. 141 of the Code therefore 
applies literally to proceedings under Art. 226 of the 
Constitution. 61 Cal W N 694 : (1958-59) 15 F J R 
193 : 1958-1 Lab L J 285 : AIR 1957 Cal 702 (709) 

(Pt E) (Pr 22). 

-O. 27-A, R. 1; O. 1, R. 10 (2); S. 80 - Order, if 

supersedes S. 80 of Code. 

Order 27A is not intended to supersede S. 80. The 
failure to implead the State in a suit where the State 
is a necessary party and to give the notice required 
by that section will not be cured because the Advo¬ 
cate-General gets a notice under O. 27 A and can 
apply to make the State a party. AIR 1950 Pat 527 
(529) (Pt C) (Pr 7) (DB). 

ORDER 27A, RULE 3 

-O. 27-A, R 3 — Writ application challenging 

Central Act — Advocate.General representing Union 
of India as well as State concerned — Application 
dismissed—Costs awardable to Advocate-General. 

Where in an application under Art. 226 of the 
Constitution a Central Act is challenged and the 
Advocate-General of the State concerned appears in 
the application for the Union of India, the State 
concerned and the Authority appointed under the 
Act, and the application is rejected, so far as the 
representation of the Union of India is concerned, 
the Advocate-General will not be entitled to any 
costs. But he would be entitled to costs so far as ne 

represented the State concerned. (As the case ~ 

ved substantial question of uausual complexity e 
was awarded Rs. 1,000 as costs). 61 Bom LR ' • 

I L R (1959) Bom 1175 : (1959) 2 Lab L ) 5/S : AIR 
1960 Bom 299 (310) (Pt H) (Pr 32) (DB!- 
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ORDER 29, RULE 1 
SYNOPSIS 

(Civil P. C. (1908), O. 29, R. 1) 

1. Suits by or against corporations. 

2. Suits by or against unregistered company. 

3. Subscription and verification of pleadings. 

1. Suits by or against corporations. 

• -O. 29, R. 1—Municipal Corporations—Review 

by Courts of exercise of powers by Municipal Corpo¬ 
rations. See Municipalities—City of Nagpur Corpora¬ 
tion Act (2 of 1950), S. 58 (s). AIR 1963 S C S97. 

• -O. 29, R. 1—Suit by or against Company when 

directors themselves are wrong doers — Companies 
Act (1913), S. 23. 

Ordinarily, the directors of a company are the only 
persons who can conduct litigation in the name of 
the company, but when they are themselves the 
wrong doers against the company and have acted 
malandeor beyond their powers, and their personal 
interest is in conflict with their duty in such a way 
that they cannot or will not take steps to seek redress 
for the wrong done to the company, the majority of 
the share-holders must in such a case be entitled to 
take steps to redress the wrong. If there is no provi¬ 
sion in the articles of association 1 o meet the contin¬ 
gency, the majority of the share-holders can sue in 
the name of the company. Dr. Satya Charan v. Rame- 
shwar Prasad. (1950) 20 Com Cas 39 : 19-19 F C R 
673:1950 SCJ 123 : A I R 1950 FC 133 (137, 
138) (Pr 17). 

-O. 29, R. 1 — Corporation — Institution incorpo¬ 
rated under Royal charter — Approval from Privy 
Council not obtained as required by the charter—Suit 
by member not in a representative character to restrain 
iving effect to bye-laws maintainable — Ultra vires 
octrine did not apply to a charter corporation— 
Remedy against a charter corporation in respect of 
acts in violation of prohibition contained in the char¬ 
ter was for the Attorney General to issue a writ of 
scire facias which is impracticable in this country— 

I he Constitution in our country was supreme and the 
Royal prerogative did not operate in this country— 
No estoppel could follow from fatal defect of action 
not being brought in a representative character— 
Plaintiff not entitled to any relief. Adaptation of 
Laws Order, Cl. 22—Constitution of India, Art. 372. 
(’63) 67 Cal W N 960. 

-O. 29, R. 1 —Public Officer when can be sued in 

corporate name—Suit against Chief Executive Officer 
and City Architect of Corporation of Calcutta not 
maintainable in their official titles. See Ibid, O. 7, 
R. 1. A I R 1962 Cal 283 (DB). 

~ 0.29, R 1 —Scope—Suit by corporation—Plaint 

signed and verified by manager—Subsequent ratifi¬ 
cation—Sufficiency. 

Order 29, R. 1 , Civil P. C., does not authorise the 
persons mentioned therein to institute suits on behalf 
of the corporation. It merely authorizes those persons 
to sign and verify pleadings on behalf of a corpora¬ 
tion. The institution of the suit and the presentation 
of the plaint has to be done by the party in person or 
by his recognised agent, or by a pleader appearing 
applying or acting, as the case may be, on his behalf, 
as required by O. 3, R. 1, Civil P. C. 

A plaint in a suit filed on behalf of a Bank was 
signed and verified by its manager who under the 
Articles of Association of the Bank, was authorised, 
with the previous sanction of the directors, to take 
legal proceedings to recover the dues of the Bank. 
He did not hold any power of attorney on the date of 
the suit. On an objection by the defendant an 


amended plaint was filed by the Bank stating that the 
Bank had, by its resolution, confirmed and ratified the 
manager's action. The Court allowed the amended 
plaint. On revision against the order. 

Held, that as the initiative to institute the suit 
could be properly transferred to the manager under 
the Articles of Association, the subsequent ratification 
of the act of the agent by the piincipal could cure 
the original defect. 1936 Lah 321 and 25 All 035, 
Rel. on. 

( 2 ) That the Court had rightly allowed the amend¬ 
ment of the plaint and there was no reason to drive 
the plaintiff non-applicant to institute a fresh suit. 

12 J & K L R 122 : A I R 1954 J &: K 45 (46, 47, 4S> 
(Pt B) (Prs 3, 4, 5). 

—7—O. 29, R. 1 — Suit by a company — Subsequent 
winding up of the Company—Liquidator not made a 
party to the suit —Suit dismissed for default of Com¬ 
pany-Validity cf the order. 

It is not essential that the representative of a Com¬ 
pany should appear on the array of parties to an 
action concerning the company. A comparison of 
the provisions of Orders 29 ana 32 of the Civil Pro¬ 
cedure Code and of the several illustrative forms of 
title of suits in Appendix A to the Code clearly show 
that it is enough to name the Company itself as a 
party to the proceeding, without indicating who its 
physical representative is. If a suit by a Company 
can be proceeded with in favour of the Company 
after a winding up order has been passed, it neces¬ 
sarily follows that it can be dismissed for default of 
the Company in the conduct of the suit. The order 
of dismissal passed after the company was ordered to 
be wound up, without impleading the liquidator, 
cannot be treated as a nullity. I L R (1963) 1 Ker 

479 : (1963) 1 Com L J 314 : A I R 1964 Kcr 97 (99) 

(Pt B) (Pr 6 ). 

- 7 O. 29, R. 1 — Suit on behalf of Corporation— 

Plaint signed and veriSed by its Manager duly autho¬ 
rised in that behalf by Articles of Association—Plaint 
is proper—Plaint cannot be rejected under R. 23, Civil 
Rul es of Practice for non-production of power of 
attorney — Neither O. 3, R. 1 nor R. 23, applies to 
signing and verification of plaint—Travancore-Cochin 
Civil Rules of Practice R. 23. See Ibid, O. 3 , R 1 
1963 Ker L J 255. 

-O. 29, R. 1 — Registered Society — Whether can 

sue or be sued in its own name. See Societies Regis¬ 
tration Act (1860), S. 6 . A I R 1964 Pat 114. 

: -O. 29, R. 1—Right of Local Board to sue through 

its Chairman. See Bihar and Orissa Local Self- 

607 Act (3 of 1885), S. 29. A I R 1951 Pat 

O.^ 29, R. 1—Suit by corporation — Verification 
of plaint. 

It is open to a Corporation to authorise any person 
to institute a suit on its behalf, and any person 
acquainted with the facts of the case can verify the 

( P 276Mp 52 ~) PUn L R 426 : AIR 1951 Punj ’ < Sim,a ) 275 

2. Suits by or against unregistered company. 

-—O. 29, R. 1 — Suit against unregistered body— 

All members not impleaded-Suit not maintainable. 

The Board of directors of the V. M. C. A. not being 
a registered body nor an abstract legal entity recoc- 
nised by law apart from its members cannot be sued 
as a corporate entity. The only way in which it can 
he sued is by impleading all its members individually 
A suit brought against it and some of its members is 
liable to be dismissed as not maintainable. 

To pass a decree against the Board as a whole i 
would be tantamount to passing a decree against all 



272 CIVIL PROCEDURE CODE 


the members not impleaded behind their back and 
without giving them an opportunity to defend. Such 
a procedure is not warranted by law. I L R 20 All 
167 and I L R 20 All 497, Rel. on. AIR 1957 All 
219 (233) <Pt H) (Prs 66, 70). 


O. 29, R. 1—Has no application to a suit brought 
on behalf of an unincorporated firm. AIR 1951 
Kutch 55 (56) (Pt C) (Pr 5). 


-O. 29, R. 1 — Suit for declaration of title and 

possession of premises in occupation of unregistered 
club — Suit based on specific allegation that certain 
members (made defendants) were in wrongful posses¬ 
sion and decree claimed against them—Suit held not 
bad for non joinder of necessary parties — Question 
whether decree, if passed in favour of plaintiff, would 
be effective or not, in absence of persons who may be 
in possession, was quite different. See Ibid, 0. 1, 
R. 10. AIR 1962 Madh Pra 31. 


(1908), O. 29, R. 1, Note 2 

VVhere the managing director of a company has 
under its Articles of Association full powers of 
general management of the business of the company 
and to institute suits on behalf of the company the 
Managing Director can orally authorise any person 
to act for him or to sign the plaint. Therefore, a 
plaint signed either by the Managing Director or by 
a Person orally authorised by the Managing Director 
in that behalf would be valid in law. I L R (1961) 

! 62 Bom L R 251 : 1960 Nag L J 263 : 
AIR 1961 Bom 292 (297, 298) (Prs 19, 20 , 21 , 23 ) 

(DB). 

- O. 29 r 1— Scope — Company — Liquidation— 
Provisional liquidator appointed—Suit by director in 
name of company — Objection as to incompetency of 
suit raised after cancellation of order appointing 

o?~ idat ° r ~Susfainability-See Ibid, 0.1, R. 10. (1961) 
31Com Cas 010 (Cal). 


—O. 29, R. 1—Applicability—Unregistered club— 
Suit against—Procedure. 

An unregistered and non-proprietary club is not a 
judicial person and as such cannot sue or be sued. 
'Where it has to be made liable, the proper course is 
to sue individually the member thereof or to sue only 
those persons who have rendered themselves per¬ 
sonally liable in respect of a contract or tort as the 
case may be. 1953 Nag L J 486 : A I R 1954 Nag 
29 (30) (Pt B) (Pr 10). 

-O. 29, R. 1 — Unincorporated members’ club— 

Cannot sue or be sued in name of club. 

An unincorporated members’ club, not being a part¬ 
nership or legal entity, cannot sue or be sued in the 
name of the club, nor can even the Secretary or any 
other officer of such a club sue or be sued in the 
name of the club, even if the rules were to give him 
power to sue or be sued, unless this was permitted by 
statute. 1901 A C 426 and 1946 K B 81, Disting. 
A I R 1963 Pat 131 (136) (Pt D) (Pr 38). 

-O. 29, R. 1—Petition by office holders on behalf 

of unregistered social club—Legality — Amendment 
may cure defect—See Constitution of India, Ait. 220. 
AIR 1959 Punj 220. 

- O. 29, R. 1 —Constitution of India, Art. 226— 

Parties to writ petition—Addition of—Writ petition by 
a Samiti registered under the Societies Registration Act 
against Registrar Co-operative Societies—Arya Samai 
seeking to be impleaded as party, not a registered 
body who can sue nor be sued in a Court of law in its 
own name—Arya Samaj cannot be impleaded as party 
especially when it was objected that the person who 
styled himself as its pradhan was not validly elected. 
—See Constitution of India, Art. 220. 1965 Raj L W 
282. 

3. Subscription and verification of pleadings. 

-O. 29, R. 1; O. 6, R. 14; O. 3, Rr. 1 and 2 — Suit 

by company—Signing of plaint by whom to be made 
—‘Duly authorised’, meaning of—Managing director 
having authority under Articles of Association to 
institute suits—Plaint signed by Managing Director 
or by person orally authorised by him is valid. 

In the case of companies the plaint can be signed 
by either a Secretary or a Director or other principal 
officer under O. 29, R. 1, Civil Procedure Code, or by 
any peison duly authorised by the Company under 
O. 0, R. 14. The words ‘duly authorised’ in 0.0, R. 14 
need not bp restricted to mean authorised by proper 
written authority or by power of attorney. AIR 1943 
Cal 13 and AIR 1948 Mad 309 and AIR 1939 Nag 242 
and AIR 1941 Nag 159, Rel. on. The signature on 
the plaint not being an act in or to a Court, O. 3, 
Rr. 1 and 2 have no application in the matter of 
signature on the plaint. 


O. 29, R. 1 Plaint signed by principal Officer of 
Company — Power of attorney in his favour by the 
Managing Agents-Suit is properly filed — See Ibid, 
O. 3, R. 1. AIR 1960 J & K 47 (DB). 


“O. 29, R. 1 O. 3, R. 1; O. 0, R. 14—Suit by Bank 
by its Mukhthiyar—Maintainability—See Ibid, O. 3, 
R. 1. AIR 1957 Ker 164 (DB).- 


O. 29, R. 1—Defective description—Suit against 
Bank Defendant described as ‘manager. Bank of 
Indore’—If fatal. 

In a suit against Bank of Indore instead of descri¬ 
bing the defendant as the “Bank of Indore, Ltd , 
through the manager” the plaintiff wrote in the cause 
title ‘Manager, Bank of Indore, Ltd.’ 

Held that in substance, the suit was really institu. 
ted against the Bank through its principal Officer, the 
manager. Moreover, for such a formal and technical 
defect, the suit could not be dismissed. AIR 1920 Pat 
40, Rel. 1959 M P L J (Notes) 165. 

-O. 29, R. 1—Public limited Co., suing — Court 

has power to ask a party to rectify a defect in regard 
to signing and verification of plaint—See Ibid, S. 115. 
1952 Nag L J (Notes) 130. 


ORDER 29, RULE 2 

— O. 29, R. 2—Scope—Service of notice by affixture 

— Sufficiency — See Constitution of India, Art. 220. 
(1960) 2 Andh W R 398. 


ORDER 30, RULE 1 
SYNOPSIS 

(Civil P. C. (1908), 0.30, R. I.) 

1. Scope. 

2. ‘‘Any two or more persons’’. 

3. “Firm”—Meaning of. 

4. Hindu joint family firm. 

See also Ibid, O. 30, R. 10. 

5. “Carrying on business in India.” 

6 . ‘‘May sue or be sued in the name of the firm. 

7. Suit by firm on promissory note. 

8 . “At the time of the accruing of the cause of 

action.” 

9* Subscription and verification. 

1 . Scope. 

•-O. 30, R. 1— Suit against firm is suit against 

partners—buit may be brought against firm of which 
a partner is not capable of being sued — One of the 
partners being Ruler of former Indian State Suit 
instituted without consent of Central Government 
Decree can be validly passed against other partners 
—Decree passed against firm can be amended ana can 
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■oeexeiuted under O. 21, R. 50 (2) — See Ibid, S. 86. 

AIR 1965 S C 1718. 

^ / • 

•-O. 30, Rr. ItoS.a 21, R. 50 (2)— 4 'The liability 

of such person’—Meaning of—Person admitting to 
be partner of the firm—He cannot raise issues 
between himself and his other partners. 

O. 21, R. 50 (2) deals with executions, but really is 
a part of the provisions relating to suits against 
firms contained in O. 30 and must be viewed alongside 
to get the true meaning of the words, ‘The liability 
of such person'. O. 30 permits suits to be brought 
against firms. The summons may be issued against 
persons who are alleged to be partners individully. 
Any person who is summoned can appear and prove 
that he is not a partner and never was; but if he 
raises that defence, he cannot defend'.the firm. Per¬ 
sons who admit that they are partners may defend the 
firm, take as many pleas as they like but cannot enter 
upon issues between themselves. When the decree is 
passed, it is against the firm. Such a decree is capable 
of being executed against the property of the partner¬ 
ship and also against two classes of persons indivi¬ 
dually. They are (1) persons who appeared in answer 
to summons served on them as partners and either 
admitted that they were partners or were found to be 
so, and (2) persons who were summoned as partners 
but stayed away. The decree can also be executed 
against persons who were not summoned in the 
suit as partners, but R. 50 (2) of O. 21 gives them an 
opportunity of showing cause and the plaintiff must 
prove their liability. The proper meaning of the 
words, ‘The liability of such person* in O. 21, R. 50 
•(2) is that primarily the question to try would be 
whether the person against whom the decree is 
sought to be executed was a partner of the firm, when 
the cause of action accrued, but he may question the 
decree on the ground of collusion, fraud or the like 
but so as not to have the suit tried over again or to 
raise issues between himself and his other partners. 
Ordinarily, when the person summoned admits that 
he is a partner, leave would be granted, unless he 
alleges collusion, fraud or the like. A I R 1932 Bom 
516 and A I R 1940 Bom 330 and A I R 1940 Cal 2S, 
Overruled; AIR 1930 Cal 53, Distinguished; (1925) 2 
K B 127 and (1S89) 1 Q B 714 and (1882) 8 Q B D 

4 i 4 and (1885) 10 A C 680 and (1903) 1 KB 854 and 
AIR 1926 Cal 271 ar.d AIR 1932 Bom 334 and (S) AIR 
1956 Bom 513 and 51 Cal W N 488 and AIR 1959 
Bom 529 and (S) AIR 1955 Mad 154, Rel. on. Cambhir 
Mai Pandiya v. J. K. Jute Mills Co., Ltd. Kanpur, 
1964-1 SC J 293; (1964) 1 Mad L J (S 0 92: (1964) 
1 Andh W R (S C) 92 : 1963 SCO 195 : (1963) 1 

5 C A 356: (1963) 1 Andh L T 286: ILR (1962) 2 All 
932 : (1963) 2 S C R 190 : A I R 1963 S C 243 (246, 
249, 230) (Prs 6, 19, 20). 

-O. 30, Rr. 1, 3, 8 and 10—Decree against firm, 

if decree against partners. 

A partnership firm is not a legal entity distinct 
from its members. Therefore, a decree obtained 
against a firm under O. 30 is a decree against each 
member composing the firm. A I R 1940 All 81 and 
AIR 1938 Cal 316 and AIR 1933 All 523 and (1899) 1 
O 13 566, Rel. on. A I R 1958 All 176 (193) (Pt A) 
(Pr S3). 

-- O. 30, R. 1; O. 30, R. 3—First suit against firm in 

firm name — Second suit with names of two partners 
added — Effect — Parties if same. See Limitation Act 
(1908), S. 14 (1). AIR 1958 All 166. 

-O. 30, R. 1—Firm is not legal entity. See Part¬ 
nership Act (1932), S. 4. AIR 1957 Andh Pra 658 
(D B). 

~ O. 30, R. 1 — Scope — Suit against unregistered 
firm—Decree against partnership — Validity, 

[Vol. 3.] Fn.D. 18. 


Where a defendant firm is not a registered firm or 
business constituted under the Partnership Act, it 
cannot be treated as a legal entity as such. In such 
cases it is essential that all the partners of the busi¬ 
ness firm should have been joined as party defen¬ 
dants to the action before it could be held that the 
so-called partnership or the assets, if any, of such 
partnership, would be liable. A decree granted in 
favour of the plaintiff as against such a partnership, 
which does not exist in the eye of law, is clearly 
illegal. It has to be confined onlv as against the part¬ 
ners. ILR (1953) 5 Assam 322 i A I R 1954 Assam 
111 (112) (Pt B) (Pr 5) (DB). 


-O. 30, R. 1—Suit against firm — Ruler of former 

State one of the partners—Want of requisite consent 
under Ss. £6 and cS7-B — Firm appearing through 
counsel and admitting decree — Decree, if valid 
against other partners. 

When a suit is filed in the name of a firm, the true 
position is that for all purposes,barring cerlain excep¬ 
tions. the suit must be treated as operating as a suit 
and effective as a suit filed against all the partners in 
their individual names. A firm is not a legal entity or 
a person. It is not a juristic person and when refer¬ 
ence is made to a form, it is really to the individual 
partners who constitute that firm. 

\\ here therefore a summary suit was filed against a 
certain firm, one of the partners cf which was a Ruler 
of the former Indian State and the firm appearing 
through a counsel, admitted the decree, it was for all 
relevant purposes a decree against all the partners in 
that firm. If one of the partners was a person against 
whom a decree could not have been passed because 
the requisite consent of the Central Government to 

the suit against him under S. 86 read 
with S. 87-A, Civil P. C., had not been obtained, that 
want of consent can be availed of only bv that person 
and not by the other partners in the firm. The other 
partners could not claim any immunity under those 
sections nor can it be contended that a decree against 
a firm in which one of the partners happens to be a 
Ruler of a former Indian State is a nullity if the suit 
was filed without the requisite certificate. AIR 1932 
Bom 335, Disting. 61 Bom L R 65] : ILR (1959) Bom 
146S : AIR 1959 Bom 529 (531) (Pt A) (Pr 4) (DB). 

—-O. 30, P. 1 — Scope — (Partnership Act (1932)^ 
S. o 4 ) • 

An ordinary firm is essentially composed of persons 
entertaining into a contract of co-partnership\ v ith 
one another. The legal notion of firm i s materially 
different trom <.he ordinary concept of commercial 
men who are apt to look upon a firm in the li^ht in 
which lawyers look upon a corporation, i. e ?, as a 
body distinct from the members composing it and 
having rights and obligations distii ct from those of 
its members. By law the firm as a matter of substance 
is not recognised as distinct from the persons com¬ 
posing it although in administering partnership assets 
and in respect of registration of firms the law does to 
some extent adopt a practical view and as a matter of 
procedure allows suits to be brought in the name of 
their firm. Because the law as a matter of substance 
does not clothe the firm with any impersonification it 
has often been said that the firm is not a legal entitv 
nor a jural person but a label or convenient method 
of denoting the persons who constitute the firm rz 7 * 
59 Bom L R 1053. * ( 57 ^ 


-w. uu, i\. i—Appacamnty — Rroceedincrs i,nrW 

S. 13. See Displaced Persons (Debts Adjustment/ 
(1951), S. 13. AIR 1954 Bom 423. U Act 

-O. 30, R. 1— Suit against firm — Ruler of Ind* 

State partner in firm — Maintainability of sm> c 
Ibid, S. 80. AIR 1932 Bom 335. Ult * See 
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-O. 30, R. 1—Suit by or against firm—-Rule whe. 

ther mandatory or permissive. 

Order 30, R. 1 of the Code is merely permissive in 
character and it does not enjoin that the only manner 
in which a suit by or against a firm can be brought is 
in the form prescribed by this rule. A plaintiff bring¬ 
ing a suit against a firm may implead all the members 
of a firm and likewise members of a firm can sue 
jointly in their individual names. Such a suit will 
nonetheless be a suit against the firm or by the firm. 
63 Cal W N 21: AIR 1900 Cal 81 (S4) (Ft C) (Pr 10). 

-O* 30, R. 1 — Contract with firm — Suit against 

some partners — Maintainability. See Contract Act 
(1872), S. 43. AIR 1959 J 6c K 96 (DB). 

-O. 30, R. 1, O. 6, R. 5, O. 10, Rr. 1 and 2—Scope 

— Main point at issue whether firm is joint Hindu 
family or firm of partners within O. 30, R. 1—Noth¬ 
ing on record to come to any conclusion — Duty of 
Court is to examine parties before deciding objections 
on point according to O. 10, Rr. 1 and 2—in the alter¬ 
native, Court can order further and better statement 
of nature of the claim as well as of the defence 
before it proceeds to record evidence. AIR 1955 
N U C (Madh Bha) 3794. 

-O. 30, R. 1 —Scope — Suit by firm against defen¬ 
dant firms alleging that plaintiff firm had entered into 
partnership with defendant firms — Amendment of 
plaint by alleging that members of plaintiff firm had 
entered into partnership with members of defendant 
firms in individual capacity—Nature of suit held not 
altered. See Ibid, O. 6, R. 17. AIR 1954 Madh-B 29. 

-O. 30, Rr. 1 and 4 —Applicability—Conditions. 

A firm is not a juristic person, but it is a compendi¬ 
ous expression to describe the members constituting it. 
Order 30 is an enabling provision and permits the 
partners to sue and be sued in the firm name. As the 
individuality of the partners is not merged in that of 
the firm, they can still sue and be sued in their in¬ 
dividual names. If, therefore, the partners do not 
choose to file a suit in the firm name, there is nothing 
in the Code and particularly in O. 30 thereof which 
would compel them to do so. The provisions of 0.30, 
R. 4 can be invoked only if the suit is filed in the firm 
name but not otherwise. AIR 1944 Bom 350, Disting. 
1957 Jab L J 1041. 

-O. 30, R. 1, S. 47 —Decree against firm—Fact that 

all partners were not made parties or that a minor, 
not a partner, was impleaded as major, will not affect 
executability of decree. AIR 1963 Manipur 45 (46) 
(Pt A) (Pr 3). 

*-O. 30, R. 1 — Suit by partnership — Compliance 

with S. 09 (2) of Partnership Act (1932) — Mode of. 
See Partnership Act (1932), S. 09. AIR 1952 Nag 57. 

-O. 30, R. 1 — Applicability to petition under 

Art. 226. 

It is common knowledge that only a natural or a 
juristic person can move a Court of law. A partner¬ 
ship or a firm is neither a natural person nor a legal 
entity and 0.30. R. 1, which enables any two or more 
persons claiming or being liable as partners and car¬ 
rying on business in British India to sue or be sued in 
the name of the firm, is an exception to the rule. This 
rule does not apply to petitions under Art. 220 of the 
Constitution as they are not suits. ILR (1953) Patiala 
451: AIR 1953 Pcpsu 88 (89) (Pt A) (Pr 2) (DB). 

-O. 30, R. 1 Explanation (Patiala) — Retrospec¬ 
tive operation — Explanation applies to pending ac¬ 
tions. 

Order 30, R. 1, Civil P. C., does not relate to any 
substantive right of the parties to an action but only 
gives the mode in which tne plaint need be drafted 
and presented. The explanation added to O. 30, R. 1 


by the Patiala High Court is only a rule of procedure 
and relates to the frame of the suit and extends the 
application of O. SO, R. 1 to a joint Hindu family 
trading partnership. The explanation is therefore re¬ 
trospective and must apply to pending actions in the 
absence *of anything to the contrary. 

The mere fact that the notification provided that 

the Rules would come into force from a particular 
date, does not mean that the framers of the Rules had' 
no intention that they should apply to pending 
actions. AIR 1952 Pepsu 44 (45) (Pt. A) (Pr 7). 

O. 30, R. 1 — Suit by partnership firm — All per¬ 
sons who are partners must be shown as such in the- 
Register. See Partnership Act (1932), S. 09 (2). A I R 
1964 Punj 270 (DB). 

“ O. 30, R. 1 — Procedure — Suit in the name of 
firm—Pleadings—(Contract Act (1872), S. 45). 

Order 30 is introduced into the Code as an excep¬ 
tion to the provisions of S. 45, Contract Act. It is an 
enabling provision. What is contemplated by O. 30. 
R. 1 is that two or more persons under a firm may sue 
without mentioning the names of the individuals. 

The correct way of bringing a suit under 0.30, R. 1, 
was to bring it in the name of the firm as plaintiff, 
and no other name should be mentioned, as plaintiff 
at the head of the plaint, but in the signature and 
verification of the plaint the person signing and veri¬ 
fying should describe himself as one of the partners- 
of the firm which brings the suit. 60 Punj L R 27 : 

I L R (1958) Punj 457 : A I R 1958 Punj 260 (262} 
(Pt A) (Pr 5) (DB). 

--O. 30, Rr. 1 and 2—Suit filed by one of partners 

in name of firm — Incomplete disclosure of names of 
other partners — Effect — Suit is on behalf of all and 
not liable to be dismissed on the ground of defect in 
disclosure of names. AIR 1934 Cal 253, Diss. from. 

A I R 1958 Madh Pra 408, Disting. I L R (1962) 12 
Raj 93 : 1962 Raj L W 35 : A I R 1902 Raj 144 (147) 
(Pr 10) (DB). 


2. “Any two or more persons.” 

-O. 30, R. 1—Procedure — Suit filed on behalf of 

firm by one partner—Addition of other partners. See 
Ibid, S. 151. A I R 1954 All 11 (DB). 

-O. 30, R.ll—Applicability — Suit filed on behalf 

of firm by one partner — Other partners can apply 
under R. 1. 1953 All L J 464 : AIR 1954 All 11 (11> 
(Pt B) (Pr 4) (DB). 

-O. 30, R. 1—Applicability — One man firm_Suit 

by — It cannot be in name of firm but should be 
brought in his own name. AIR 1955 N U C (Cal) 835 
(DB). 

-O. 30, R. 1—Applicability—Suit by person carry¬ 
ing on business in his own name described as firm ■ 
Application for amendment to delete word ‘firm* from 
cause title. See Ibid, O. 1, R. 10. AIR 1955 N U C 
(Cal) 788. 

-0.30, R. 1 and R. 2 — Suit in reality by one 

of two partners of unregistered firm against other 
partner—Suit stated to be in name of firm—Suit hit by 
S. 09(1) and not maintainable. See Partnership Act 
(1932), S. 09 (1). A I R 1963 J & K 19. 


—O. 30, R. 1 — Suit in name of firm through sole 
^prietor —Competency. 

It is true that a suit in the firm’s name cannot be 
ought where a certain person is the sole proprietor 
that firm. But when the name of the sole pro- 
ietor is civen in the plaint, the defect in the title 

the suit is removable A I R 1940 Oudh 443, Foil. 
1959 J & K 118 (Pr 4). 

O. 30, R. 1-Partnership consisting of two part- 


u. ou. lx. X — I ^ “ ;v T°l 

One of them retiring — Suit filed by such p 
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nership — Competency. See Partnership Act (1932)> 
S. 42. AIR 1960 Ker 156 (DB). 

■' O. 30, R. 1 — Suit in firm name — Two partners 
need not be named in cause title. 

On a plain reading of O. 30, R. 1 it is clear that a 
suit instituted in the name is good and it is not neces¬ 
sary for two partners of the firm to be mentioned in 
the cause title. The words ‘any two or more persons* 
in R. 1 are merely descriptive of a partnership as 
introductory to the enacting part of the rule that they 
are entitled to sue in firm name. I L R (1955) Madh B 
345, Foil. 1963 Jab L J 56 : 1962 M P L J 781 : 1962 
M P C 304 : A I R 1963 Madh Pra 37 (38, 39) (Pt B) 
(Pr 6) (DB). 

“O. 30, R. 1—Suit in the name of concern. 

Where the name of the concern as well as the 
plaintiff as its proprietor both appear in the cause 
title, the plaintiff can sue in the name of the concern. 

fp 1 ^MDB) 130 1 A 1 R 1952 MyS 111 < 112 ) ( pt 

-O. 30, R. 1 — Suit by one of the partners. 

Where a sum of money is due to a partnership firm 
such a sum can be recovered either in a suit brought 
by all the partners of the firm or in a suit filed in 
accordance with O. 30, R. 1 in the name of the firm. 
Suit by one partner alone in his name is not maintain¬ 
able. 1951 Nag L J 276 .• ILR (1951) Nag 480 : A I R 
1951 Nag 448 (450) (Pt F) (Pr 16) (DB). 

3. ‘‘Firm”—Meaning of. 


4* Hindu joint family firm. 

See also Ibid, O. 30, R. 10. 

~0. 30, R 1- Scope and effect of— Suit against 
Hindu joint family firm — Substitution of name of 
karta. 

Suit against K as karta and proprietor of joint 
Hindu family firm L — Application to amend plaint 
by bringing P in place of K—Amendment allowed — 
Contention that suit had been filed against a dead 
person and as such amendment of title of suit could 
not be permitted—Suit held was in substance against 
firm L — Firm could have been sued through K as 
karta and proprietor and therefore there would be no 
difficulty in substituting. 1954 A M L J 110 : A I R 
1954 Ajmer 74 (75) (Pr 2). 

O. 30, R. 1—Suit by Hindu joint family business— 
O. 30 has no application. See Ibid, O. 6, R. 17. AIR 
1965 All 586. 


“ O. 30, R. 1—Joint Hindu family firm registered — 
Suit by managing partner of firm—Misdescription of 
parties—Error not affecting merits or jurisdiction of 

Court. See Ibid, S. 99. AIR 1957 Assam 22 (DB). 

—O. 30, R. 1 — Joint family trading name — Suit 
instituted as such — Plaintiff seeking to bring on 
record persons forming such name — If can be 

allowed. See Limitation Act (1908), S. 22. AIR I960 
Cal 327. 


“ O* 30, R. 1 — Applicability—Suit by 
divided family as a firm. See Ibid, O. 7, 
1955 N U C (Cal) 5582 (DB). 


Hindu un- 
R. 11. AIR 


O. 30, R. 1 


UUIV 




^ V' I AM 

dual capacity 

The provisions of O. 30 which deal with suits b> 

or against firms and persons carrying on business it 
names other than their own, allow by the terms of it 5 
provisions in R. 1 the individual constituting the 
partnership firm to sue or be sued in the name of the 

b FJP. X J? e P rivile ? e is given to the person, who con- 
shtute the firm. A suit by or against the firm is really a 
suit by or against a group of individuals and the 
name of the firm is the collective name of theindi- 
vmuais. A farm is not a juristic person apart from the 
individuals constituting the firm. 63 Cal W N 21 < 
A I R 1960 Cal 81 (83) (Pt B) (Pr 8). ' 

O. 30, R. 1 — Scope and object of — “Firm” — 
Meaning-(Partnership Act (1932), S. 4). 

The expression ‘Firm’ is a compendious term which 
describes the association of several persons who are 
interested to a business. The general law knows 
nothing of the term as a body. But the judicature 
enables partners of the firm to sue or be sued in the 
name of their firm. With that end in view, the legis¬ 
lature formulated O. 30 of the Civil P. C., which is 
in fact, taken from O. 48-A of the English Rules’ 
1958 M P C 624 : 1958 M P L J 742 : 1959 Jab L I 

71 : ILR (1959) Madh Pra 121 : AIR 1958 Madh Pra 
408 (408, 409) (Pt A) (Pr 4) (DB). 

—-O. 30 R. 1—Applicability—Suit by partnership 
of several firms. 


Though individual firms as such cannot enter into 
a partnership with other individuals, when there is 
in fact such a partnership, it should be deemed to be 
a partnership between all the members of the consti¬ 
tuent firms and under O. 30, R. 1 any partner of such 
firm can sue in the name of the joint firm. 

Such a suit cannot be allowed to fail merely because 
there is a misdescription of the plaintiff. AIR 1938 

All 69, Rel. on. AIR 1953 Sau 122 (124) IPt A) 
(Prs 8, 9) (DB). ' } 


O. 30, Rr. 1, 10 — Applicability — Hindu joint 
family business. 

A Hindu joint family business is not brought into 
existence by contract as a partnership, and essentially 
differs from a partnership in that respect although it 
may call itself a firm and so it cannot sue in its 
business name under the provisions of O. 30, but if 
the members of the joint family were in substance 
parties, plaintiffs to the suit, then the fact that they 
were designated collectively by a group name and not 
individually by their personal names would be a 
procedural irregularity which would not go to the 
jurisdiction of the Court and would not render the 

decree passed by it a nullity. AIR 1955 N U C (Cal) 
1068 (DB). 119 

J 9* 30 « 1—Applicability— A Hindu undivided 

family carrying on business cannot be sued under 
O. 30. AIR 1955 NUC (Madh B) 3401. 

—0.30, R 1—Suit filed in name of Chowhan Stores 
who were joint family firm-Plaint signed by Anand- 
singhChowhan — Amendment of plaint seeking to 

d oo M n n ^ g t er Anands |S h s/o Harisngh Chowhan- 
O. 30, R.l has no application to Hindu joint family 
lirms — Suit should be in name of members of joint 
iamily or in name of manager - Application for 

amendment should be allowed. See Ibid, O 6 R 17 

M B L J 1955 II C R 2213. ’ 17 * 


O. 30, R. 1 Suit filed in firm name—Firm 
registered with Registrar of Firms- Suit not defec. 

tive even though firm consisting of joint family 
members. 7 

Held, that O. 30 of the Civil P. C., could not be 

invoked so far as a joint family firm was concerned 
A suit by a joint family in its own name would not 
be tenable. It has necessarily to be brought either 
'’y the manager or by all the members of the familv 
19o7MP.C. 122, Foil But the plaint was filed'on 
behalf of the registered partnership firm. The f art 
that the partners might all be members of jointHindu 
family and there might bean agreement between them 
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that personal heirs of the deceased partners would 
be substituted in place of the deceased partners and 
after such substitution the business would be con¬ 
tinued in the name of the registered partnership firm 
would not convert it into a joint Hindu family firm. 
The suit itself was on behalf of a registered partner¬ 
ship firm and not on behalf of a joint Hindu family 
firm, Therefore the suit was not rendered defective 
on account of the fact that the partners of the regis¬ 
tered firm also happened to be members of a joint 
Hindu family and that fact alone did not convert the 
registered partnership into a joint Hindu family firm. 

A I R 1953 S C 455, Rel. on. 19C2 MPLJ (Notes) 

2S8. 

- O. 30, R. 1—Joint Hindu family firm—Suit by in 
firm name—Amendment seeking addition of individ¬ 
ual partners — Permissibility. See Ibid, S. 115. 1957 
MFC 122. 

O. 30, R. 1—Suit by firm—Frame and form of— 
(Partnership Act (1932), S. 4).— (Hindu Law— Joint 
family firm.) 

A firm like a corporation or a company, is not a 
juristic person but is only compendious expression of 
the names of the individuals who for the time being 
are its partners. A firm is entitled to file a suit either 
in its own name or in the names of its partners. 
Under the provisions of O. 30, R. 1, it is a partnership 
firm alone which is entitled to file a suit in the firm 
name. A suit by a joint Hindu firm can either be 
brought in the name of the manager or in the individ¬ 
ual names of the co-parceners. 1957 Jab L J 238 : 
1957 M P C 122. 


all its members as partners, the Karta died. His 
widow was not impleaded within time : 

Held, that the appeal did not abate because of the 
absence of the widow, and that the High Court could 
grant relief to the widow although she had not been 
impleaded within time. 61 Punj L R 757 ;ILR (1959) 

AIR Punj 91 (93, 94, 95, 96) (Pt A) 

(Prs 4, 8,14, 14a, 16) (DB). 

“O. 30, R. 1, Explanation (Punjab) aod O. 21 
R. # 50 (2) — Effect of amendment — Decree against 
joint family firm—Applicability of O. 21, R. 50 (2). 

By means of an amendment an explanation has been 
added to R. 1 of O. 30 by the Punjab High Court 
S? provisions of O. 30 applicable to joint 

Ilindu^family firms. Reading together the provisions 
of O. 30, R. 1 as amended and the provisions of 
O. 21, R. 50 (2) there can hardly be any doubt that a 
decree passed against a joint Hindu family firm can 
legally be executed in accordance with the provisions 
of O. 21, R. 50(2) in precisely the same way in which 
decrees against contractual partnership firm can be 
executed against its partners. I L R (1959) Punj 
475 : AIR 1959 Punj 362 (364) (Pr 5) (DB). 

—-O. 30, R. 1—Hindu Joint Family firm—Suit by— 
O. 30 not applicable—Suit by Karta of Joint family on 
behalf of all members, including minors is maintain¬ 
able — Fact that adult son has been impleaded does 
not affect position — Suit described as one filed on 
behalf of firm through partners—This was held to be 
loose drafting and that the defect was one of form 
and not substance. AIR 1938 Pat 270, Rel. on. I L R 
(1961) 11 Raj 390. 


-O. 30, R. 1 — Suit by joint family firm through 

managing member—Not hit by S. 69—Suing member 
not karta—Suit will not be bad. See Partnership Act 
(1932), S. 69. (’60) 26 Cut L T 235. 

-O* 30, Hr. 1 to 9 — Applicability to joint family 

business. 

‘Partner’ in Hr. 1 to 9 of O, 30, Civil P. C., means a 
partner by contract and not bv personal law and the 
‘firm’ does not include joint familv business. A I R 
1956 Orissa 186 (187, 188) (Pt A) (Pr 5) (DB). 

-O. 30, Rr. 1 and 3—Suit against joint family firm 

through partners — All partners personally served— 
Execution against partner’s property—O. 21, R. 50 
(2). See Ibid, O. 21, R. 50 (2). AIR 1959 Pat 4S4, 

-O. 30, R. 1 — Joint Hindu family trading firm — 

Name assumed by such firm—Suit can be filed against 
such firm—But it cannot sue as plaintiff. See Ibid, 
O. SO, R. 10. AIR 1959 Pat 200 (DB). 

-O. 30, R. 1—Explanation (Punjab) and R. 4, 0.41 

R. 4-Suit against joint Hindu family firm—Appeal 
by firm — Death of Karta — Widow' not joined — 
Relief can be given to the widow. 

Order 30, B. 1 which enables the plaintiff to sue in 
the came of the firm, any two or more persons who 
are sought to be held liable as partners and who 
carry on business in India, applies to a joint Hindu 
family firm as well. Rule 4 of O. SO, deals with the 
contingency which arises on the death of a partner. 
Where the decree of the Court below has proceeded 
on grounds common to all the judgment-debtors, it 
is open to anyone of them to appeal from the whole 
decree and to pray to the appellate Court for the 
reversal of the decree as against all the judgment- 
debtors. A suit was filed against a joint Hindu family 
firm, in the name of the Karta. All the members of 
the joint family including the Karta were made parties. 
The suit was based upon dealings which the plaintiff 
had with the defendants as members, of the joint 
Hindu family firm. During the pendency of the ap¬ 
peal by Karta in the name of the joint family firm and 


-O. 30, R. I—Joint Hindu family firm — Suit in 

the name of firm as well as head of family—Defect 
—If vitiates suit. 

Order 30 has no application to joint Hindu families 
carrying on business. Where a suit by joint Hindu 
family firm is brought not merely in the name of the 
firm but also in the name of the father who was the 
head of tha family and one cf the sons who was a 
major and they were mentioned in the title of the 
plaint : 

Held, that it was not a suit brought in the name of 
the firm but in the name of the father who was pre¬ 
sumed to be the manager of the family and therefore 
entitled to bring the suit in his own name. The defect 
was really one of form and did not have the effect of 
non-suiting the plaintiffs on that grounds alone : AIR 
1938 Pat 270 and A I R 1936 Pat 140 and A I R 1951 
Nag 448, Bel. on. The fact that the father did not 
say in so many words that he was bringing the suit as 
manager does not affect the substance of the case. 
I L R (1960) 10 Raj 412 : A I R 1960 Raj 296 (304) 
(Pt E) tPrsSl, 34). 


5. ‘'Carrying on business in India.” 


& -O. 30, R. 1—Suit in same name of firm by part¬ 

ners doing business outside India — It is only misdes¬ 
cription of plaintiff—Plaint can be amended by substi¬ 
tuting partners’ names, under S. 153 — O* 1, R. 10 has 
no application. See Ibid, S. 153. AIR 1961 S C o2r>. 


—O. 30, R. 1; S. 153, O. 1, R. 10, O. 6, R. 17-Suit 

rought in name of firm carrying on business outside 
idia — There is misdescription which can be cor- 
jcted—Section 153 and O. 6, R. 17, though not O. , 
. 10, give ample power to Court to allow sucn 

uendment - There is no adding of new party tor 

urposes of Limitation Act - (Limitation Act : (\Wbh 
, 22)—AIH 1957 Cal 688. Reversed : AIR 1928 bom 
91 and 1931 Cal 770, Not foil. See Ibid, 8. Id5. 

IR 1960 Cal 15 (DB). 

o. 30. B. 1. o. 1, B. 10. O. 23. R. 1.0. 6. B- 17 


—u. ou, it* If w. i, xx. xv, w. ~ - - y - f r* m 

7 R, 1—Non-resident suing in the name of 
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—Amendment—Limitation—(Limitation Act (1908), 
S. 22). 

A firm name is a mere compendious expression and 
not a legal entity or Corporation and therefore, per¬ 
mission to sue in the firm’s name as the plaintiff is 
the privilege which the statute has granted only in 
cases where the firm’s paitners carry on business in 
India. Whether a suit by a non-resident firm not 
carrying on business in India is maintainable or not 
is a question of law and cannot be made to depend 
on the information conveyed by the defendants’ soli¬ 
citors. “Wrong” persons means not a legally “wrong” 
person but in fact, a wrong person. It is not doubtful 
at all that a firm not carrying on business in India ’ 
cannot sue as a plaintiff firm. Far from being doubt¬ 
ful the law is clear, express and well settled. None 
of the two conditions stated in O. 1, R. 10 of the 
Code of Civil Procedure being present the Court can¬ 
not add or substitute the names of the partners which 
the application for amendment seeks to do. It is not 
clarification but making a new plaint altogether, 
because the original plaint is a mere nullity of a pro¬ 
cess. The proper course when there is such a mistake 
is not to amend disregarding the conditions of O. 1, 

R. 10 of the Civil Procedure Code but to seek Court’s 
permission to withdraw the suit with liberty to file a 
fresh suit under O. 23, R. 1 of the Civil Procedure 
Code on the ground of “formal defect” and that 
naturally should be done before limitation. Section 
22 (1) of the Limitation Act does not at all say 
that even if the claim is barred by limitation the 
amendment should be allowed by substituting or 
adding new plaintiffs. A I R 1955 Mad 294, Not foil. 
ILR (1958) 1 Cal 334 : AIR 1957 Cal 6SS (689, 690, 
691) (Pt A) (Prs 3, 4, 6, 7, 9, 13, 15, 16). 

[Reversed in AIR 1960 Cal 15.] 

-O. 30, R. 1 — Application for amendment. ILR 

(1953) 1 Cal 334 -.AIR 1957 Cal 688 (691) (Pt B) 
(Pr 17). 

[Reversed in AIR 1960 Cal 15 (DB).] 

-O. 30, R- 1—Scope — Suit by foreign firm in firm 

name-V alidity — Amendment of plaint by substitut¬ 
ing names of paitners — S. 22, Lim. Aet, if attracted. 
(1955) 1 Mad L J 337 : 68 Mad L W 1S1 : (1955) 
Mad W N 19S : ILR (1955) Mad 1293 : A I R 1955 
Mad 294 (299) (Prs 12, 13) (DB). 

6. “May sue or be sued in the 
name of the firm.” 

-O. 30, R. 1—Suit under S. 29 (1) of Patents and 

Designs Act — Controller registering title of vendee 
of Patent after satisfaction of sale of patent and 
ordeiing necessary entries - Vendee, a firm consisting 
of three partners, as entered in sale deed — One of 
them ceasing to be partner subsequently—Subsequent 
registration of firm —Suit by firm under S. 29 (1) is 
maintainable under O. SO, R. 1, Civil P. C.—Patents 
and Designs Act (1911), Ss. 29 (1) and 63. AIR 1964 
All 27. 

-O. 30, R. 1 — Scope — Suit in name of firm 

th rough all partners—Propriety. 

The provisions of O. 30 of the Code are enabling 
provisions and they enable any two or more persons to 
sue or be sued in the name of a firm. The provisions 
of O. 30, R. 1, do not make a suit filed in the name of 
a firm through all the partners of the firm a defective 
suit. 1953 All L J 464 : AIR 1954 All 11 (11) (Pt A) 
(Pr 1) (DB). 

-O. 30, R. 1—Suit brought on behalf of firm under 

O. 30, R. 1, Civil P. C. — See Partnership Act (1932), 

S. 69. AIR 1952 All 695 (DB). 

-O. 30, R. 1 — Suit in firm’s name by managing 

partner after dissolution—Application for amend¬ 


ment by adding names of other partners—Limitation 
Act (1908), S. 22. See Ibid, O. 0, R. 17. 1961 Nag 
L J (Notes) 11. 

- O. 30, R. 1 — Plaintiff originally described as 

Hiralal son of Hotchand Sindhi aged 23 —Defendant 
pleading that Iliralal Hotchand was name of a firm 
and that Iliralal was not son of Hotchand — Appli¬ 
cation for amendment stating ‘Hiralal Hotchand 
Shop through Hiralal son of Tehrumal Sindhi’—Pro¬ 
priety. See Ibid, O. 0, R. 17. 1959 Nag L J 
(Notes) 58. 

-O. 30, R. 1—Partner of a firm — Suit by him in 

name of firm — Such suit can he brought if other 
partners do not object. 

As a general rule, partners of a partnership firm 
suing in their individual names ought all to join as 
co-plaintiffs or co-petitioners. At the same time one 
partner only may sue in the name of the firm, if the 
other, partners do not object to his so doing. If they 
object, they mav apply for indemnity aeainst costs. 
(1908) 2 KB 579 and A I R 1930 Cal 353, Rel. on. 
(1963) 6 Fac L R 45 : (1963) 1 Lab L J 567 : 67 Cal 
W N 232 : (1963) 24 F J R 163 : A I R 1963 Cal 310 
(313) (Pt A) (Pr 9). 

-O. 30, R. 1—Applicability—Suit in the name of 

the firm—Partition. 

Where the cause of action was in respect of a con¬ 
tract dated 29th November, 1944, and the breach 
thereof took place, and the damage was suffered in 
respect thereof, in December, 1944, all persons who 
were partners of the plaintiff firm on that date aie 
entitled to sue in the firm name in respect of the tran¬ 
sactions. AIR 1954 Cal 179 (183, 1S4) (Pt G) (Pr 24). 

-O. 30, R, 1 — Suit by or against firm —Name of 

firm need only be mentioned iu plaint. 

Under O. 30, R. 1 the firm as such need alone be 
described as a plaintiff or defendant and the addition 
of the words like ‘represented by A, partner or by B, 
the manager” does not alter the character of the suit 
as a whole by or against the firm in describing the 
cause title of the suit. The name of the defendant 
should be the name of the firm only without the 
addition of the name of the partners. 

What O. 30 says is that the firm must consist of 
two or more persons, but nowhere it is stated that 
they must be named in the plaint. Under O. 30, R. 1 
a plaintiff suing a firm is entitled to know who the 
persons are who constitute that firm and the infor¬ 
mation cannot be withheld. The information is 
necessary so that plaintiff may know’ who will be 
personally liable in execution for the satisfaction of 
his decree. (1961) 2 Ker LR 476: 1961 Ker LJ 
1089 : 1961 Ker L T 878. 

O. 30, R. 1 —Suit against a firm — Suing in firm- 
name is sufficient. 1964 M P L J.(Notes) 148. 

~0. GO, R. 1—Suit filed by partners of firm in their 
inaividual names—Mere mention made in the plaint 
that they were owners of a partnership concern does 
not make the suit as one by a firm. AIR 1936 Pat 140, 

Rel. on. 1961 Jab L J 1218 : 1961 M P L J (Notes) 

220 . 

O. 30, Rr. 1, 4—Suit against individual partners. 

Where advantage is not taken of O. SO, R. 1 and the 
defendants are sued as individuals the mere mention 
of the name of the firm in the description of the de¬ 
fendants does not mean that the firm is being sued, 
and O. 30, R. 4 cannot apply. 1951 Nag L J 276 : ILR 

(1951) Nag 480 : AIR 1951 Nag 448 (449) (Pt A) 
(Pr 5) (DB). ' u 

—O. 30, R. 1—Scope—Partnership—Goods sent by 

Railway by six firms forming syndicate—Later on 
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tonsil 31 Snit n h StiDg ^ ° f f f ° U / 6rmS ~ Loss of g° ods ^ 

transit—-Suit by syndicate for recovery of comnensa- 

Competency of. See Contract Act (1872) S 45 
AIR 1955 N U C (Punj) 4930 (DB). ( 

" "jP* 30, R* ^'^Construction—“May sue or be sued 
in the name of the firm”—Meaning of. 

thl n nfe S rff ing causetitle of the suit (he name of 
the i° r th .f, defendant should be the name of 

the hrm only without addition of the name of the 

partner or manager suing although addition of such 

AIR 1QW S r°i SKf* n \ a the least - AIH 1924 Bom 155; 
jinroi Cal 353, Bel. on. 1953 Ker L T 104 : ILR 

(Pt B) (p/tHDB) 163 5 AIR 1953 TraV ' C0 209 (2 ‘ 0) 

——O. 30, R. 1 — Damages for breach of contract— 

of , Zk pa o, ner °r f a firm - Only plea raised that 
d.scharge—Plea of non-joinder of firm as a party— 

Cannot be aliowed after framing of issues. See Ibid, 

1> R. 13. AIR 1964 Tripura 13* 

/. Suit by firm on promissory note. 

— O. 30, R. 1 and O. 1, Rr. 8 and 10-Suit by firm 

nartnPr m n SS ° ry n n te r Pr 1 0 ? is ?ory note executed to one 
partner personally for debt due to firm—Proper party 

a ^? e £ entit ied to bring suit—Suit by wrong 
plaints Relief can bs granted to"proper plaintiff— 

1 irm cou d not recover the Amount due—Decree can 

. our partner, though he is not 

Awfpr fln SU n‘i AIR 1929 B ° m 177 and (1801) 14 
Moor s P C 160, Rel. on. (’62) 66 Cal W N 441. 

8. At the time of the accruing of the 

cause of action.” 

'r 0, R x \ 1 The must still be deemed to 
c th ! P Ur P° se of the recovery of a sum 

^lpn h o WaS K 0l !L d dUe o at the time when the firm was 
taken over by the new firm and the previous accounts 

1 i S°ue into and settled consequently the suit 

couM not fad on the ground that a suit in the name 

ot a cnssolved firm was not maintainable. See Consti- 

tution of India, Art. 133. AIR 1956 Him Pra 65 (FB). 

firmP* ^ Scope — Suit in name of dissolved 

Where when the old firm was taken over by the 
new hrm the previous accounts were gone into and 
settled and a certain sum was found due to the 
tormer, the old firm must still be deemed alive for the 
purpose of recovering this amount. AIR 1955 Him 
Pra 57 (59) (Pt B) (Pr 8). 

30, Rr. 1 and 3, Proviso—Applicability—Suit 

against dissolved firm—Plaintiff describing defendant 
as firm of “Bhagwandas Babulal”-Names of partners 
not given Description, if sufficient—Service on one 
ot partners is effective even though no direction of 
Court is taken — No distinction whether partnership 
is dissolved or is a going concern—Partner not served, 
can raise question whether he is bound by decree in 
execution or by suit - Proviso to O. 30,R. 3, appli¬ 
cability considered. AIR 1955 N U C (Madh-B) 
3749 (DB). ' 

— O. 30, R. 1 Suit by dissolved firm—If can be 
filed m firm name. 

It is clear from th 3 language of the rule itself that 

dissolution of the firm at the time of filing of the suit 
does not matter, and the suit can be Sled in the name 
of the firm provided the firm existed when the cause 
of action accrued. AIR 1937 Nag 314, Foil. 1963 Jab 
L J 56 : 1962 M P L J 781 : 1962 M P C 304 : AIR 
1963 Madh Pra 87 (38, 39) (Pt A) (Pr 6) (DB). 

9. Subscription and verification. 

"7—O. 30, R. 1—Scope — Subscription and verifica¬ 
tion—Mode of. 


O T 4 n e u°^ r h Ct - Wa . y - °f, bringin 8 ? under R. 1 of 

O. 30 is to brmg it in the name of the firm as plaintiff 
and no other name should be mentioned as plaintiff 

at t e f ^r°[ tb . e Pi aint > but in the signature and 

verification of the plaint, the person signing and veri- 

SZ t° m Uld him ?u elf as one of the partners 

ot the firm which brings the suit. The plaint is not 

required to be signed by all the partners AIR 19^5 

S»" s r 2 T ; a, UVk ?, 137 eKnmuwaj 

358, Rel. on. AIR 1954 Cal 179 (1S5) (Pt I) (Pr 33). 

ORDER 30, RULE 2 

• .•—°- 30, R. 2—Person admitting to be partner of 

e hrm lie cannot raise issues between himself and 

,,' s otb ® r pa , rtn ? r T s ~ A[R i9S2 Bom 510 and MR 1940 

n ? nd A [R 1940 Cal 28 > Overruled. See Ibid, 
O. 30. R. 1. AIR 1963 S C 243. 

.. 9* 30, R. 2, O. 21, R. 10 —- Decree obtained by 

firm assigned to partner—Execution by latter—Pro¬ 
cedure. 

\V here a decree obtained by a firm in a suit pro¬ 
perly brought under the provisions of O. 30, C. P. 
v^ode,is assigned by the firm which has been dissolved 
to a partner, he has choice of two courses; (1) either 
to execute the decree as a partner in the firm although 
the farm had been dissolved, or (2) to bring himself on 
the record as an assignee under the provisions of 
0.21, R.>16, C. P. Code, and then to execute the 
decree. If he elects the first course, no exception can 
be taken to it by reason of the proviso to O. 30, R. 2, 

“• v. Code, and he is not bound to bring himself on 
the record under 0.21, R. 16, C. P. Code, notwith¬ 
standing the assignment in his favour. ILR (1952) 4 

Assam 193. AIR 1952 Assam 86 (88) (Pt A) (Pr 7) 

(DB). 

--O. 33, R. 2 — Partnership Act (9 of 1932), S. 69 

(1)—A suit by or against a firm is essentially a suit by 
or against partners constituting the firm — Suit in 
reality by one of two partners of unregistered firm 
against other partner — Suit stated to be in name of 
firna—Suit hit by S. 69 (1) and not maintainable. See 
Partnership Act (1932), S. 69 (1). AIR 1963 J & K 19. 

-O. 30, R. 2 and O. 1, R. 10 (5) — Disclosure of 

names of partners—Whether amounts to addition of 
parties — Applicability of S. 22, Limitation Act, to 
disclosure. 

Disclosure of names is distinct from addition of 
parties as contemplated in O. 1 of the C. P. Code. The 
non-joinder of parties in a suit is the defect in the 
constitution of the suit. But the non-disclosure of the 
names of partners and the filing of a suit in the name 
of a firm is permissible and there is no defect in tha 
constitution of the suit. The object of O. 30, R. 2 is 
to let the defendant know who the members of the 
firm are. Such a disclosure is not tantamount to addi¬ 
tion of parties. Furthermore, in the absence of any 
reference to S. 22 of the Limitation Act in O. 30, R. 2, 
it would not be proper to apply it to the disclosure 
of names. AIR 1934 Cal 253, Dissented from. 1958 
M P C 624 : 1958 M P L J 742 : 1959 Jab L J 71 i 
ILR (1959) Madh Pra 121 : AIR 195S Madh Pra 408 
(408, 409) (Pt B) (Pr 4) (DB). 

- O. 30, R. 2 — Applicability to joint family busi¬ 
ness. See Ibid. 0, 30, R. 1. AIR 1956 Orissa 186 (DB). 

- O. 30, R. 2— Suit relating to firm— Parties—Dis¬ 
closure of partners’ names. See Limitation Act (1908), 

S. 22. AIR 1957 Raj 298. 


ORI >1 < R 30, RULE 3 

•-O. 30, Rr. 3, 8 and 0.21, Rule 50 

against firm — Summons served on partner 


Suit 

His 
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^ppearaTice under protest—Procedure in such case. 
See Ibid, O. 30, R. 8. AIR 1964 S C 581, 

• “—O. 30, R. 3 —Suit against firm — Summons may 
be issued against firm or against persons who are 
alleged to be partners individually. Gambhir Mai 
Pandiya v. J. K. Jute Mills Co. Ltd., Kanpur. AIR 
1963 S C 243 (245, 249, 250) (Prs 6, 19, 20). 

• ~—O. 30, Rr. 3 and 6 —Decree against firm—Exe¬ 
cution against personal property of partners—Practice 
and procedure. See Ibid, O. 21, R. 50. AIR 1960 S C 
388. 

--O. 30, R. 3—A firm may bring a suit without 

impleading the partners by name and proper service 
in respect of firm may be obtained without serving 
any of the partners but by only serving notice of the 
suit on the firm at its principal place of business on a 
person who may have at that time the control or 
management of the business. See Ibid, O. 30, R. 1. 
AIR 1958 All 176 (DB). 

-O. 30, R. 3 (Proviso)—Proviso overrides provi¬ 
sions of O. 21, R. 50(2). AIR 1956 Bom 513 (515) 
■(Pt B) (Pr 6) (DB). 

-O. 30, R. 3(b)—Service on person as manager of 

firm—Effect. 

The words “person having at the time of service 
the control or management of the partnership busi¬ 
ness” are not synonymous with the word ‘ manager”. 
In other words a person may be a manager and yet he 
may not have control or management of the partner¬ 
ship business within the meaning of O. 30, R. 3 (b). 

ILR (1960) 2 Cal 723 : AIR 1960 Cal 294 (295) 
(Pt A) (P/ 5). 

-O. 30, R. 3—“Such service”—Meaning of. 

The words “such service” in O. 30, R. 3, mean 
service as directed by the Court. Where directions of 
■the Court are sought as to service under O. 30, R. 3 
(b) such service shall be deemed good service only if 
•the directions of the Court are followed. ILR (1960) 
2^ Cal 723 : AIR 1960 Cal 294 (295, 296) (Pt B) 

O. 30, R. 3 (b)—Service under — Sufficiency. 

Service under O. 30, R. 3 (b) on the person in con¬ 
trol though good upon the firm is not service upon 
each partner as to make him liable personally. In 
such a case if it is desired to proceed personally 
against any person as being partner leave has to be 
obtained -in accordance with O. 21, R. 50 (2). ILR 

(1960) 2 .Cal 723 : AIR 1960 Cal 294 (295) (Pt C) 
<Pr 7). 

-O. 30, R. 3 (b)—Scope— Person entering appear- 

rance under protest and filing written statement— 
Such person is not prevented from asking for adjudi¬ 
cation as to whether plaintiff has properly served 
defendant under R. 3 (b). 40 Cal W N 677, Dist. ILR 

(I960) 2 Cal 723 : AIR 1960 Cal 294 (295) (Pt D) 
(Pr 6). 

——O. 30, R. 3—Service of summons on partnership 
firm — Procedure. 

Under O. 30. R. 3, C. P. Code, there are two alter¬ 
native modes prescribed for service of summons upon 
a partnership firm, namely, upon a partner or upon a 
manager in control of the business. If the service is 
eflected upon a manager in control of the business^ 
the service must be at the principal place at which 
the partnership business is carried on. If in a parti¬ 
cular case the partner is sought to be served not as a 
partner hut as a manager, he could not be served at 
his residence. Although an alternative mode is pres¬ 
cribed, namely, to serve on a partner or on a person 
dn management, this cannot be done without the 
/direction of the Court. A deliberate omission to 


obtain such directions cannot be overlooked. AIR 
1952 Cal 781 (789) (Pt J) (Pr 33). 

-O. 30, R. 3—Service of notice on firm—Omission 

to obtain directions of Court — Effect. 

In the case of service of notice on a firm the omis¬ 
sion to obtain directions from a Court is only an irre¬ 
gularity and where service has in fact been made 
upon a partner the service is not bad merely because 
of the omission to take directions from Court : A I R 
1932 Cal 541, Rel. on. ILR (1949) 1 Cal 245. 

——O. 30, R. 3, O. 3, R. 5 — Service of notice on 
firm—Mode of service under O. 3, R. 3 not excluded 
—Waiver of service. 

The mode of service under O. 3, R. 5 is not exclud¬ 
ed by the provisions of O. 30, R. 3. Even if O. 3, B. 5 
is excluded by O. 30, R. 3, it is open to a party to 
waive service or to agree that service is to be made in 
a particular mode suggested by him. If the service is 
effected on a party in the partycular mode suggested 
by him, it is not open to him to turn round and say 
that the service is not valid. There is nothing wrong 
or illegal in a party waiving the benefit of the pro¬ 
visions of O. 30, R. 3. ILR (1949) 1 Cal 245. 

-O. 30, R. 3—Suit against dissolved firm— Service 

on one of partners—“As the Court may direct”, signi¬ 
ficance of — Partner not served if can ask for decree 
to he set aside as passed ex paite. See Ibid, O. 30, 
R. 1. AIR 1955 NUC (Madh B) 3749 (DB). 

-O. 30, Rr.,3 and 8—Scope of—Suit against firm 

M. R.—Summons served against both partners M and 
R—No plea by defendant that R had nothing to do 
with the firm of M. R.—No appearance by R under 
protest under O. 30, R. 8 — Court errs in law in 
dismissing suit against R. AIR 1955 NUC (Madh B) 
3066. 

-O. 30, R. 3 — Defendant, a partnership firm— 

Summons should be served on any one or more of the 
partners—Service should be on a person having 
control of management of business. 1962 M P L J 
(Notes) 281. 

-—O. 30, Rr. 3, 5 and 6 and O. 21, R. 50 — Execu¬ 
tion against firm—Service of notice on one partner 
sufficient. 

In the matter of serving notices against a firm and 
executing decrees against it, it is sufficient to serve one 
of the partners. Service on each individual partner is 
not necessary. 1958 MPLJ (Notes) 165. 

-O. 30, R. 3.—Misdescription in summons—Inten¬ 
tion clear from description from cause title — Defen¬ 
dant not misled—Error immaterial—It can be treated 
as misdescription not affecting validity of decree. See 
Ibid, O. 30, R. 5, AIR 1955 Mad 154 (DB). 

-O. 30, R. 3; O. 9, R. 13 — Ex parte decree against 

firm after notice to firm — Application to set aside by 
partner not maintainable. AIR 1960 Mys 205 (206) 
(Pt A) (Pr 4). 

-O. 30. R. 3—Applicability to joint family business. 

See Ibid, O. 30, R. 1. AIR 1956 Orissa 186 (DB). 

- O. 30, R. 3—Decree against joint family firm — 

Partners duly served—Plea that partners were not 
liable—Sustainability in execution. See Ibid, S. 38 
AIR 1959 Pat 484. 

-O. 30, Rr. 3, 1; O. 21, R. 50 (2) and ,R. 50 (1) 

(c) —Suit against joint family firm through partners_ 

A11^ partners personally served under R. 3—0. 21, 

R. 50 (2) does not apply—Execution against partner’s* 
property allowed. See Ibid, O. 21, R. 50 (2). AIR 
1959 Pat 484. 7 

-O. 30, R. 3—Scope— Absence of direction of 

Court—Effect. 
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R er X ice with ° ut a direction of the Court under 

s.'09°. <£££; dfiJSl. 

iKwr 11 1953 T,a, - c ” 209 <2, »’ 2ii) 

ORDER 30, RULE 4 

!trT 0 ' 3 » R- 4—Per son admitting to be partner of 

his otlver I' f annot rai . s | >ssues between himself and 

iqan nf P ^ ners “A IR 1932 Bom 516 and AIR 

Ibkl° Cal 28 - Overruled. See 

ioiu, o. o0, R. 1. AIR 1963 S C 243. 

. P' , 30 > R> 4 —Suit against partnership—Death of 

stiSi Pa bGf0re su ‘ t Presumption of recon- 

C,0 . ubt dissoIved by the death of a 
partner, but it may be reconstituted and re-registered 

ah'cp tBe , Beirs of the deceased partner and, in the 
bsence of any Direct evidence to the contrary, it 

must be held that the firm was so reconstituted before 
the ejectment suit against it was filed, because the 
other original partner, defended the suit by filing a 

DetiHon li pfr en K- aS Paging proprietor and in the 
petition hied by him he described himself as one of 

tb f ? ar [ ners - In the circumstances, the death of an 
(1956) 1 Caf 171 bef ° re the SUit * S irreIevant - ILR 

I - O- 50. Hr. 4 and 1—Two or more partners suing 

in name of farm—Suit enures for benefit of all part 8 

eve r nTh°m e u f d h ? pa ^ tners d yi a g-Suit does not abate 
even though his legal representatives not brought on 

record. AIR 1929 Cal 11, Foil. 1964 MPLj (Notes" 
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its it T ? irm re S' stered - Firm can sue ii 

its name Death of a partner does not affect validity 

of proceeding — Omission to delete the name of de^ 

ceased partner is not fata! — Contract Act (1872) 

S.4o. AIR 1929 Cal 11, Foil, 1962 M P L J (Notes) 


abate. 6 fS n0t brought on record - Appeal does not 

A firm has been recognised by the Civil Procedure 
3 ", f , a v “ nit or entity for the purpose of S 

actions. Where one of the partners is still alive and 

the oa^t nFth tnerS a n e dea<a ’ there is n0 disability on 
the part of the appe lants in continuing this appeal 

gainst the firm which is now represented by the 

surviving partner. The appeal does not abate as 

against the respondent for non-joinder of the legal 

^ e rr ta \r S T^r, the deceased partners. (1963) 8 2 

rrn d ^/n 1 ,n^.o ILR J (1963, Mad 259 ! 75 Mad L W 
663 : AIR 1963 Mad 97 (98) (Pt A) (Pr 3). 

j^k^i 30 .’ Rl 4 — Sc °Pe of — Defendants sued as- 
Hit ,? S and ".l 1 as P ar tners of firm — Death of 

®"* ®i Pending appeal - Survival of right of 

appeal against others. 6 

rl 0 fl^ re 4 .^ e L^ rame suit was such that the 

cietendants who were partners of a firm were sued as 

°}. ving jointly a certain sum of money to 
plaintiff, the mere mention of the name of the 

^ description of the defendants did not 
, fi I,m'vas being sued in accordance 
f i * p - Code. As advantage was not 

taken of O. 30, R. 1, the right of appeal does not 
survive against the surviving partners under R. 4, on 
he death of one of them pending appeal. 1951 Nag 

uloV'l: /H* (I951) Na S 480 : AIR 1951 Nag 448 
(449) (Pt A) (Pr 5) (DB). 

• 30 » K. 4; O. 1, R. 8; O. 22, Rr. 4 and 11— 

^on-joinder of legal representative — Suit by firm 
nrough its partner—Appeal by defendant—Death of 
partner Appeal held did not abate though legal 
lepresentative of deceased partner was not brought 
r i^ c ™ * AIR 1981 Punj 91, Approved. AIR 1957 
-I a el h Pra 89, held obiter and Diss. from. Dharamdas 

/in7. l il das v * Krish an Chand. 67 Pun L R 743 : ILR 

i 96 ^ 2 Punj 427 2 AIR 1966 Punj 40 (41, 43; 44 
(Prs 3, 12) (FB). 


—O. 30 , R. 4-Contract Act (1872), S. 45-Suit for 

^? v . eiy of dejt ““ S , ult brought by partner — Repre- 

o n ^n tlV R S A * C ^ eC n as A a part ? er are necessary parties— 
X* c Code, does not apply. See Ibid 

O. 1, R, 10. AIR 1961 Madh Pra 314, * 


O. 30, R. 4—Joinder of legal representatives. 

O. 30, R. 4 only deals with the form of suits an< 
does not affect the question as to whether the re 
presentative of the deceased party was or was not 
necessary party to the suit. 1957 M P C 131 : 195 
Jab L J 300 ; 1957 MPLJ 192 : JLR (1957) M ] 
21 i AIR 1957 Madh Pra 89 (90) (Pt B) (Pr 5) (DB). 


O. 30, R. 4 — Scope and applicability. 

Firm is not a juristic person but it is a compendious 

expression to describe the members constituting it 

Order 30 of the Civil Procedure Code is an enabling 
provision and permits the partners to sue and be 
sued in the firm name. But as the individuality of the 
partners is not merged in that of the firm, they can 
still sue and be sued in their individual names. If, 
therefore, the partners do not choose to file a suit in 
the firm name, there is nothing in the Code and parti¬ 
cularly in Order 30 thereof which would compel 
them to do so. The provisions of Order 30 Rule 4 can 
be invoked only if the suit is filed in the firm name 
put not otherwise. The fact that the decree-holders 
have described themselves as owners of the firm in 
their appeal and another application is, not sufficient 
to convert proceedings commenced bv individuals in 
™eir own names into proceeding in 'the firm name. 
1957 Jab L J 1041 (DB). 


nartnpri^?• , 4 an T d °*, 22, R * 4 "“Appeal against 
partnership firm—Legal representatives of deceased 


7 O* 30, R. 4, O. 22, R. 2 — Suit by foreign firm 
in name of individual partners — Death of one of 
plaintiffs — Legal representative not brought on 

record—Effect. 

Rule 4 of O. 30 is applicable only when the suit is 
brought in the name of the firm. AIR 1938 All 69, 
Diss. from. Where the suit was instituted not in the 
name of the fiim but in the name of individual part¬ 
ners, because, the firm at the time was a foreign firm, 
and after the institution one of the plaintiffs dies and 
his legal representatives are not brought on the record, 
what has to be considered under O. 22, R. 2 is 
whether the right to sue survives to the surviving 
plaintiffs alone, i. e., whether the surviving plaintiffs 
are competent to carry on the suit in the absence of 
the deceased plaintiff without joining the legal re¬ 
presentatives of the deceased as plaintiffs or defen¬ 
dants or whether the remaining plaintiffs are entitled 
to represent the deceased plaintiff for purpose of 
prosecuting the suit. AIR 1936 Pat 548 and AIR 
i957 Raj 302, Rel. on. 

Lnder S. 47, Partnei ship Act, after the dissolution 
of a firm, the remaining partners may represent the 
dissolved firm including the interest of the deceased 
partner to recover any debt due to the firm. (1891) 
ILR 18 Cal 86, Diss. from; it does not make a ny 
difference in this case if the deceased died during the 
pendency of the case. The word ‘alone’ in O. 22, 

R. 2 signifies only that the right to sue should sur¬ 
vive to the surviving plaintiff or plaintiffs without 
joining any other partner. The remaining plaintiffs 
therefore can continue the suit and there is no neces¬ 
sity of the legal representatives of the deceased to be 
brought on record. 1962 Raj L W 65 : ILR (1961) 

11 Raj 354: AIR 1961 Raj 223 (225, 226, 2271 
(Prs 8, 11, 12) (DB). 
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-O. 30, R. 4 (1)—Applicability. 

*7Rule 4 of O. 30 is only applicable to such suits as 
are brought in the name of the firm. In such cases 
the decree is in favour of the firm and not in the 
names of individual partners and it canDot be exe¬ 
cuted by the legal representatives of a deceased part¬ 
ner. AIR 1918 Cal 100, Foil. 1959 Raj L W 87 : 
ILR (1959) 9 Raj 68. 

ORDER 30, RULE 5 

• -O. 30, R. 5, O. 21, R. 50 (2) —Person admitting 

to be partner of the firm — He cannot raise issues 
between himself and his other partners—AIR 1932 
Bom 516 and AIR 1940 Bom 330 and AIR 1940 Cal 
28, Overruled. See Ibid, O. 30, R. 1. AIR 1963 S C 
243. 

--O. 30, R. 5—Execution against firm — Service of 

notice on one partner sufficient. See Ibid, O. 30, R. 3. 
1958 MPLJ (Notes) 165. 

-O. 30, Rr. 5, 3—Misdescription in summons. 

Where the plaintiff’s intention is clear from the 
description in the cause-title to the plaint and the 
defendant is not misled either, the error in the des¬ 
cription in the summons is really immaterial and 
can be treated as a mere misdescription which does 
not affect the validity of the decree as against the 
defendant firm. ILR (1955) Mad 1106 : 68 Mad L W 
939 i 1955 Mad W N 37 : (1955) 1 Mad L J 172 : 
AIR 1955 Mad 154 (155) (Pt A) (Pr 6) (DB). 

O. 30, R. 5 — Applicabilitv to joint family busi¬ 
ness. See Ibid, O. 30, R. 1. AIR 1956 Orissa 1S6 

(DB). 

ORDER 30, RULE 6 

©-O. 30, R. 6 — Appearance of partner without 

protest. 

Where a person is served with summons as a 
partner of the defendant firm and he files an appear¬ 
ance without protest, his appearance must b? deemed 
to be on behalf of the firm. And unless the Court 
permits him to withdraw the appearance initially 
filed, it continues to be an appearance under R. 6 of 
O. 30 on behalf of the firm. Gajendra Narain Singh 
v. Johrimal Prahlad Rai, (1963) 2 S C I 669 : (1964) 

I Mad L J (SC) 1 : (1964) 1 Andh W R (S C) 1 ' 
(1963) ISC W R 256 : 1964 B L .1 R 396 : 1963 
Supo 2 S C R 30 : AIR 1964 S C 581 (583) (Pt B) 
(Pr 7). J 

• -O.30, Rr. 6, 3; O. 21, F». 50 — Decree against 

firm — When can be executed against personal pro¬ 
perty of partners. See Ibid, O. 21, R. 50. AIR 1960 
S C 388. 


•-O. 30, R. 6—“The liability of such person”— 

Meaning of — Person admitting to be partner of the 
firm — lie cannot raise issues between himself and 
his other partners — AIR 1932 Bom 510 and AIR 
1940 Bom oo0 and AIR 1940 Cal ^8, Overruled 
See Ibid, O. 30, R. 1. AIR 1963 S C 243. 

-O. 30, R. 6 —Suit by or against a firm is essentially 

a suit by or against partners constituting the firm — 
See Partnership Act (1932), S. 09 (1). A I K 1963 

J & K 19. 

O. 30, R 6— Personal decree against partners — 
See Ibid, O. 21, R. 50. A I R 1955 NUC (Madh B) 
3392. ' 

-O. 30, R. 6—Execution against firm — Service of 

notice on one partner sufficient—See Ibid. O 30 R 3 
1958 M P L J (Notes) 165. ' ’ 

-O. 30, R. 6—Applicability to joint family busi- 

ness-See Ibid, O. 30, R. 1. AIR 1956 Orissa 186 


ORDER 30, RULE 7. 

30, R. 7— Person admitting to be partner of 
the firm lie cannot raise issues between himself and 
his other partners —A I R 1932 Bom 510 and A I R 
1940 Bom 330 and A I R 1940 Cal 28. Overruled — 
See Ibid, O. 30, R. 1. AIR 1963 S C 243. 

7 —Applicability to joint family business 
—See Ibid, O. SO, R. 1. AIR 1956 Orissa 186 (DB)., 


ORDER 30, RULE 8. 

O* 30,Rr. Sand 3 and O. 21, R. 50-Suit against 
firm Summons served on partner—His appearance 
under protest —Procedure in such case. 

In respect of a suit filed against a firm, R. 8 of 
O. oO, Civil P. C., enables the person served as a 
partner of the firm to appear under protest and to 
deny that he is a partner of the firm which is sued. 
Appearance under protest by the person sued renders 
the service of summons as regards the defendant firm 
ineffective. I lie plaintiff may obtain a fresh summons 
against the firm and serve it in the manner prescribed 
y C. 30, R. 3 against another person who is alleged 
to be a partner by the plaintiff or against the person 
who has the control or management of the partner¬ 
ship business. A decree against the defendant firm so 
obtained may with leave under 0.21. R. 50 (2) be 
executed against the firm and also against the person 
who had been initially served as a partner and who 
had appeared under protest denying that he was a 
partner. 1 he plaintiff , however, is not obliged to obtain 
a fresh summons: he may request the Court to adjudi¬ 
cate upon the plea of denial raised by the person 
serveu and appearing under protest. The Court will 
then proceed to determine the issue raised by that 
plea. If tiie Court finds on evidence that the person 
served was not a partner at the material time, the suit 
cannot proceed, unless summons is served afresh 
undei R. o : if the Court holds that he w r as a partner, 
service on him will be regarded as good service on 
the farm and the suit will proceed against the firm. 

nS d i a c ^ r . ai n Sin S h v. johrimal Prahlad Rai,* 
(1963 2 S C J 669 : (1964) 1 Mad L J (S C) 1 : (1964) 

1 Andh W R (S C) 1 : (1963) I S C W Ii 256 : 1934 

’ ] 963Suppl 2 SCR 30: AIR 1964 
SC 581 (583) (Pt A) (Pr 6). * 

“O. 30, R. 8 — Decree against firm — Execution 
against person not served in suit but admitting status 
as partner—I leas open to—Validity or binding nature 
ol ueciee, n can be challenged —See Ibid O 91 

R. 50 (2). Aril loss All 170 (DB). ’ 


O.30, R. 8-Construction and scope — Person 
served as partner of defendant firm appearing under 
protest - Right of -picas open. ° 

., Under O. 30, R. 8, C P. Code when an appearance 

is faied under protest, the plaintiff has either to dis¬ 
regard the appearance of the person under protest 
and to effect a fresn service of summons upon other 
partners of the firm or the managers of the firm as 
provic ed unc.er R. 3 (b) ; or he rnav insist that the 
person served as a partner of the defendant firm is a 
paitnc-r of the firm and may apply to have the appear¬ 
ance of the defendant filed under protest struck out 

or to have the denial oi the partnership struck out 

from the appearance of the defendant. The option is 
entirely with the plaintiff. p ,s 

The effect of Rr. 3 0 and 8 of O. 30 is that a person 
ser\ed as a partner of the defendant firm must^ither 

?. 1 ,H?. appe ? rance V nder protest contending that he 
is not a partner or he must appear as a partner and 

raise such contentions as would be open to a partner 
of the defendant firm. lie is not entitled to have the 
issue whether he is a partner of the firm sued tr ed 
before a final decree is passed. 54 Bom L K 714 - a IP 
19o3 Bom 23 (24, 25, 20) (Prs 5, 12, 14). ' AU ' 
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0. 30, Rr. 8 and 3 —Suit against.firm M R—Sum¬ 
mons served both against partners M and R—No plea 
bv defendant that R had nothing to do with the firm 
ot M R No appearance by R under protest — Court 

n dismissing suit against R. AIR 1955 
NUC (Madh B) 3066. 


O. 30, R. 8—Applicability to 
ness—See Ibid, O. 30, R. 1. AIR 
(DB). 


joint family busi- 
1956 Orissa 186 


m S o ed .i R 0n , a kandnote executed by R in the name 
ot K Brothers , the name in which he carried on his 
business, making both R and R brothers defendants 
in the suit. The person actually served was R who 
hied his written statement and defended the suit. R 
never stated that he had nothing to do with R bro¬ 
thers. In execution of the decree against R the 

question was whether application under 0.21, R. 50 
was necessary. 


ORDER 30, RULE 9. 

~ O* 30, R. 9 Firm — Aleaning of — Stranger to 
brm cannot file suit for its dissolution but can ask for 
decree for amount due from firm. See Partnership 

Act (1932), S. 44. (1965) 2 Andh WR19: AIR 1966 
Andh Pra 192. 

77 O. 30, R. 9—Scope and effect—Suit between two 
firms having common partner. 

Before R. 9 was enacted, a suit between two firms 

laving a common partner would lie in any fcase in 
which equity could be done as between the parties 
and equity could be done by a declaration that the 
common partner is in his accounts with his partners 
in the defendant s firm entitled to a credit for the 
amount that is due by the defendants’ firm to the 
plaintiff s firm and is liable to a debit for a similar 
amount in his accounts with his other Dartners in the 
plaintiffs' firm. The Rule does not alter‘ the law as to 
the circumstances in which such a suit lies. AIR 1918 
Mad 258, Dissented from. 55 Bom L R 494 : A I R 
1953 Bom 403 (403, 404, 405) (Prs 3, 6, 8). 

•-O. 30, R. 9— Leave of court is not a condition 

precedent to the maintainability of execution proceed¬ 
ings. See Limitation Act (1908), Art. 182 (5) AIR 
1950 Bom 184 (FB). 

® O. 30, R. 9— Leave of Court — Court contem¬ 
plated bv Rule is execution Court and not trial Court. 
Jaichand Shah v. Waman Pralhad, 52 Bom L R 205 : 
AIR 1950 Bom 184 (186, 187) (Pt B) (Pr 10) (FB). 

® O* 30, R. 9 and O. 21, R. 11 (g)— Application 
tor execution —Relief to be prayed. 

It is not incumbent upon the decree-holder seeking 
execution in a case falling under O. 30, R. 9 to state in 
nis application that the nature of the relief he wants 
is accounts and inquiries as contemplated under that 
Rule. It is sufficient if the prayer is for one of the 
reliefs under O. 21, R. 11 (g) and the Court has the 
option to give straightway the relief where it decides 
that there is no necessity for the accounts and inqui¬ 
ries. Jaichand Shah v. Waman Pralhad, 52 Bom LR 
205: AIR 1950 Bom 184 (186,187) (Pt C) (Pr 10) (FB). 

O. 30, R. 9 — Rule does not prevent the court 
from making an order so as to give appropriate relief 
when all the necessary parties are before it. See 
Limitation Act (1908), S. 22. AIR 1950 Cal 230 (DB). 

-O. 30, R. 9—Applicability to joint family business 

—See Ibid, O. 30, Rr. 1 to 9. AIR 1956 Orissa 186 
(DB). 

ORDER 30, RULE 10. 

-O. 30, R. 10 — Scope — Decree against firm, if 

decree against partners — See Ibid, O. 30, R. 1. A I R 
1958 All 176 (DB). 

-O. 30, R. 10—Applicability—Reference of indus¬ 
trial dispute to an industrial tribunal mentioning 
company by name in which it carries on business — 
Validity. See Industrial Disputes Act (28 of 1947), 

S. 3. AIR 1955 NUC (All) 1733. 

O. 30, R. 10 ; O. 21, R. 50—Defendant carrying 
on business in name other than his own — Decree 
against—Execution. 


Held that R was personally liable under the decree 
and the execution against R individually was main¬ 
tainable. No question of proceeding under O. 21, 

iAo° therefore arise. I LR (1952) 4 Assam 

193 : AIR 1952 Assam 86 (88) (Pt B) (Pr 9) (DB). 

“O. 30, R. 10—Applicability—Hindu joint family 

(c'-Tiora roVi • °' 30 ’ KL AIK 1955NUC 


O. 30, R. 10; O. 1, R. 10 — Applicabilitv—Suit 
against junior member of Hindu joint family — 
Father added as defendant after period of limitation 
T~ Reference to trade of family appearing as part of 
description of defendants-Effect—(Limitation Act 
(1908), S. 22 (I))—(Hindu law—Joint family). 

There is nothing to prevent R. 10 of O. 30 being 
applicable to those cases where more persons than 
one carry on business in an assumed name, though 
strictly speaking they are not partners. A I R 1941 
Pat 590 and AIR 1944 Cal 138, Foil,; A I R 1930 
Mad 707, Not foil. 

In a suit for damages there were originally two 
defendants, namely, ‘Tulsidas Mulji, son of Mulji 
Vishram trading under the name and style of 
Vishram Khimji and the tindal of Tulsidas Mulji.* 
The plaint was subsequently amended and the third 
defendant, described as follows, ‘Moolji Vishram 
son of Vishram Khimjee trading under the name and 
style of Vishram Khimji.' 

Held, (1) that assuming that ‘Vishram Khimji’ 
represented a trade of the joint family, it was im¬ 
possible to say that the suit either before or after the 
amendment was a suit against the trade carried on in 
the name and style of ‘Vishram Khimji.' 

(2) that S. 22 (1), Limitation Act, had no applica¬ 
tion to the correction of misdescription; but the addi¬ 
tion of a new defendant and hence the suit had to be 
considered as barred against the third defendant. 
1959 Ker L T 966 : 1959 Ker L J 1020 : 1959 Ker 
L R 1017 : A I R 1960 Ker 75 (76, 77, 78) (Prs 11, 
14, 16) (DB). 

-O. 30, R. 10—Rule does not provide for a person 

suing in the name of firm — Sole proprietor of firm 
filing suit in name of firm — Competency — He must 
sue in his own name — Amendment of title of plaint 
—Limitation. See Ibid, O. 0, R. 17. AIR 1955 NUC 
(Madh B) 3040. 

-O. 30, R. 10—Suit against dead person—Amend¬ 
ment of plaint—Application for amendment of plaint 
made under O. 30, R. 10 — Allegations should be 
enquired into before su't is dismissed. See Ibid, 

O. 1, R. 10. 1961 M P L J (Notes) 211. 

-O. 30, R. 10 — Provisions apply to contractual 

firms as well as joint family firms — Person may be 
sued in assumed names in which business is carried 
even though he does not constitute a firm. AIR 1944 
Cal 138 and AIR 1941 Pat 590, Rel. on. 1961 M PLJ 
(Notes) 211. 

-O. 30, R. 10 — Applicability to a number of in¬ 
dividuals—Hindu joint family. 

Rule 10 applies to individuals who carry on busi¬ 
ness in an assumed or trading name. Rule 10 applies 
not only to a single individual carrying on business 
under a firm name or an assumed name, but it also 
applies to a number of individuals carrying on 
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business either under a firm name or an assumed 
•name when those individuals do not, in law consti- 
tute a partnership resting on contract. The rule 
applies to a Hindu joint family concern. 

Observations to the contrary in A I R 1950 Orissa 
189, held to be obiter. AIR 1930 Mad 707, Not foil. 
AIR 1956 Orissa 186 (187, 18S) (Pt B) (Pr 5) (DB). 

O* 30, R. 10— ‘Person’ — Joint Hindu family. 

Th e expression ‘person’ as used in 0.30, R. 10, 
C. P. Code, may be made applicable to a legal person 
and a joint Hindu family can be in the eye of law, 
a person. O. 30, R. 10 applies to a joint Hindu 
family trading firm. AIR 1956 Orissa 186 (190) 
(Pt C) (Pr 8) (DB). 

O. 30, R. 10 — Liability of more persons than 

one. 

. ? rd f R. 10 contemplates suits against a singl e 
individual carrying on business in a name or style 
other than his own. If the decree-holder wants to 
make more than one person liable under the decree, 
h. 10 would not be applicable. ILR (1950) Cut 215 : 

iVoHDBO 136 : A 1 R 1950 0rissa 189 ( 191) ( pt B ) 

“ O. 30, R. 10 — “Person carrying on business” — 
lerson includes more than one person — Hindu joint 
amily hrm Joint family carrying on business in 
name of hrm Family consisting of adults and 
— 8 ^it can he brought against such firm. A I R 

i f o«A 112 7 ’ Diss - 1962 B L J R 473 : A I R 1962 
Pat 360 (362, 363) (Pr 9). 

7 p* Br - 10 and 1 — Joint Hindu family trad- 
ing tirm Name assumed by such firm — Suit can 

3 . e . against such firm — But it cannot sue as 
plaintiff. 

A Hindu joint family trading concern, though not 
a farm in the legal sense, may be sued in its assumed 

business under the provisions of 0.30, 
n. u P. Code; but such a Hindu joint family 
ra ing concern cannot sue as a plaintiff in the firm 
name under the provisions of O. 30, R. 1. Such a 
r ln must be brought either by the Karta of the 
iamily or by all the members of the joint family who 

f e p r AIR 1941 Pat 596 ’ FolL 10o8 Pat 

ft** 356: 1958 B L J B 724 : AIR 1959 Pat 200 (201) 
(Pt A) (Pr 2) (DB). 

;C. 30, R. 10 and O. 21, R. 50—Decree obtained 
against joint Hindu family trading firm and its 
members — One member dying before hearing of 
suit Execution of decree—Procedure* 

Where a decree is properly taken by the plaintiff 

against the Hindu family trading firm carrying on 
business and also against the joint family members 
concerned in that business, the death of a member 
ot that family before the hearing of the suit does 
not make the whole decree a nullity. The only 
result would be that the decree-holder cannot exe¬ 
cute the decree against the heirs of the deceased 
member unless proceedings are taken out under 0.21, 
R. oO, C. P. Code. 1958 Pat L R 356 : 1958 B L J R 
r24 : AIR 1959 Pat 200 (201) (Pt B) (Pr 2) (DB). 


ORDER 31, RULE 1 


“ O. 30, R. 10—Frame of suit—Test — Considera¬ 
tions—Allegations in plaint. 

The frame of the suit has to be judged with re¬ 
ference to the plaintiff’s own case and where he 
avers that he is the sole proprietor of the business, 
it should be taken that the business is not owned by 
a joint family firm, and that the plaintiff is entitled 
to sue in his own name as the sole proprietor. 6 Sau 

L R 298 : A I R 1954 Sau 99 (103) (Pt E) (Prs 15, 19) 
(1^ B). 


O. 31, R. 1 — Suit between persons beneficially 
interested and third party — Representation of estate 

— Administrator fully represents estate in suit. See 
Succession Act (1925), S. 211 (1). 1959 Cal L J 71. 

— O. 31, Rr. 1 and 2 — Quit notice given by one 
of the managing trustees of a temple is valid — All 
trustees need not be joined as plaintiffs in suit by 
temple — Managing trustee for deitv is competent to 
sue. See T. P. Act, S. 106. 1963 M P L J (Notes) 46. 

-O. 31, R. 1 — Suit for benefit of idol — Right to 

institute. 

A suit for the benefit of the idol can be filed by a 
prospective shebait where the shebait holding office 
is unable or unwilling to act. 1959 M P L ] 974 : 

1960 M P C 238 : A I R 1959 Madh Pra 330 (333) 
(Pt C) (Pr 33) (DB). 

ORDER 31, RULE 2 

O. 31, R. 2 — Quit notice given by one of the 
managing trustees of a temple is valid — All trustees 
need not be joined as plaintiffs in suit by temple — 
Managing trustee for deity is competent to sue — 
M. P. Public Trusts Act (30 of 1950, S. 32. See 
T. P. Act (1882), S. 106. 1963 M P L J (Notes) 46. 

O. 31, R. 2—Scope. 

Pule 2 of Order 31, Civil Procedure Code is not 
limited to suits between beneficiaries and the trustees 
but is of a general application. Where, therefore, a 
suit for posses<ion is brought against a Deosthan re- 
presented by trustees all the trustees must be joined 
as parties to the suit. A I R 1934 All 1 and ATR 1922 
Mad 405, Foil. 1951 Nag L J (Notes) 168. 

ORDER 32 (GENERAL) 

SYNOPSIS 

(Civil P. C. (1908), O. 32 (Gen.)) 

1* Scope. 

2* Applicability to execution proceedings. 

1. Scope. 

-O. 32 (Gen.) — Petition by minor wife by father 
as . [ ie r next friend for declaration that her marriage 
with respondent under the Special Marriage Act is 
null and void—O. 32 applies—Question of volition of 
minor is not a matter for consideration — See Snecial 

fpt r afpr A io) ( 1872,1 s ' 17 ' AIR 1950 Bom 307 (313) 

, 0.32 (Gen.) — Minor—Meaning of—Idol not to 

be regarded as a perpetual minor - Difference bet¬ 
ween the position of the guardian of a minor and 
that of a trustee of deity — Negligence. AIR 1952 
Orissa 312 (316) (Pt C) (Pr 11) (DB) 2 

O, 32 (Gen.) —Object. 

Order 32 has been specially enacted to protect the 
interest of minors, and to see that they are represen 

ted in the suit or proceeding by a person who 

(Pt'F)'(Pr'25 a ) C (DB)“ A 1 R 1937 Pat 260 (264 > 

- O. 32 (Gen.) — Provisions of O. 32, C. P. Code 
do not apply to matters arising under the Industrie 
Disputes Act. See Industrial Disputes Act MQd 7 i 
S. S3 C (2). AIR 1964 Tripura 32. (l947)l 

2. Applicability to execution 
proceedings. 

O. 32 (Gen*) — Applicability to execution 
ceedmgs—Guardian appointed by Court-ExecuUnn 

by father of minor-Validity. Locution 
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Order 32 has no direct application to execution 
proceedings. The test whether the non-representa¬ 
tion of a minor in execution proceedings would 
vitiate the sale is whether in fact, the estate has been 
represented or not. If there is some adult male 
member of the family, who represents the estate, the 
sale must be upheld, although there is no proper 
appointment of a guardian for the minor or he has 
net been properly represented otherwise. AIR 1947 
Lah 47 and AIR 1952 Orissa 229, Rel. on. 

Thus where the Court Nazir is appointed guardian 
ad litem of certain minors, though it is open to him 
to apply for execution on their behalf, the omission 
on his part to do so does not debar the father of the 
minors from making such an application. AIR 1950 
Him Pra 60 (61) (P is 2, 3). 

O. 32 (Gen.) — Scope-Application under O. 21, 
R. 90 to set aside sale of minor's property — Person, 
not guardian of minor — Right to apply. See Ibid, 
O. 21, R. 90. AIR 1959 Mad 429 (DB). 

O. 32 (Gen.) — Applicability — Execution pro¬ 
ceedings. 

Suit on simple moitgage against P and his two sons 
B and D—D being minor allowed to be sued under 
guardianship of Court Reader — Decree passed with 
exemplary costs against P and B personally — In 
appeal D brought into category of appellants under 
guardianship of B on 5th December 1941—Meanwhile 
dual decree passed and execution taken out in which 
D was shown under guardianship of Court Reader — 
Court passing order for sale—S&le held — Objection 
under O. 21, R. 90 by P alone dismissed and sale 
confirmed—Subsequently suit brought by D question¬ 
ing legality of sale on the ground that the execution 
proceedings did not bind him inasmuch as the Reader 
of the Court had been displaced as guardian by 
virtue of the order appointing B as his guardian ad 
litem. 

Hefd, that when the execution proceedings started 
against all the defendants, including D under the 
guardianship of the Reader of the Court, those pro¬ 
ceedings had been regularly commenced and the 
entire execution proceedings ending up with the 
order of the Court to sell the property had been 
passed against all the defendants, including D under 
a proper guardian ad iitem. Hence, the subsequent 
order changing the guardian ad litem had no effect 
on the regularity or legality of the sale. Even as¬ 
suming that there was any irregularity in the last 
stages of the sale, so far as D was concerned, that 
was not an illegality which would vitiate the sale 
itself. It was a mere irregularity which could have 
been taken advantage of in a proceeding under O. 21, 
R. 90, C. P. Code. AIR 1926 Lah 490; AIR 1920 Cal 
109 ; AIR 1921 Cal 470, Ref. ILR (1954) Nag 418 : 
1954 Nag L J 322 ? AIR 1954 Nag 272 (273, 274) 
(Ft A) (Prs 4, 6, 7) (DB). 

-O. 32 (Gen.) — Execution proceedings — O. 32, 

has no application-Decree against minor properly 
obtained — Execution — Proper representation of 
minor’s estate—Tests — Minor and adult judgment- 
debtors living as members of j*oint family — Mother 
of minor impleaded as guardian, though not for¬ 
mally appointed _ Estate of minor held properly 
represented—Sale in execution held must be upheld. 

The provisions of O. 32 lelating to suits by or 
against minors have no direct application to proceed¬ 
ings in execution after the rights of the parties have 
merged in a decree. It is not therefore incumbent 
upon the decree-holder to adopt the procedure laid 
down in the Order for representing a minor judgment- 
debtor through a guardian. Strict observance 
of the procedure of the rules of the Order is 
required only in the case of a suit. In deciding whe* 


ther the minor’s interests are properly represented 
the Courts have to look to the substance of the 
transaction, and a judicial sale should not be set 
aside on the mere ground that a formal order of 
appointment of the guardian is not forthcoming. The 
test whether the non-represeDtation of a minor in 
execution proceedings would vitiate the sale is whe- 
ther in fact the estate has been represented or not. 
J i there is some adult male member of the family 
who represents the estate, the sale must be upheld 
although there is no proper appointment of a guar¬ 
dian for the minor or he has not been properly 
represented otherwise. Where it is clear on the evi¬ 
dence that the other adult judgment-debtor had 
represented that he and the minor judgment-debtor 
were living in a joint family and it is also clear that 
the minor himself received the notice personally and 
tne decree-holder himself impleaded the mother of 
the minor as his guardian, it must be held that both 
the minor and his estate were in fact properly repre¬ 
sented in the execution proceedings and that the 
Court sale would therefore bind his interest even 
though the mother was not formally appointed 
^ 110r consented. Case law reviewed. 

A? 150 1 ai R 1952 Orissa 229 (230,231) 

(Pr 4) (DB). 

O. 32 (Gen.) Provisions of, apply to execution 
proceedings. AIR 1957 Pat 260 (264) (Pt E) (Pr 21) 


O. 32 (Gen.) Compromise in-execution pro¬ 
ceedings. 

Execution proceedings are regarded continuation 
of the suit and a next friend or z guardian cannot 
after decree enter into a compromise or an adjust¬ 
ment of the decree without the sanction of the Court. 
1953 B L j R 111 : AIR 1953 Patna 158 (160) (Pt B) 

(Pr /). 

,?• 32 (Gen) — Applicability to execution pro¬ 
ceedings. 

Order 32, R. 7 applies to execution proceedings, 
and a compromise or adjustment by the next friend, 
of a decree to which a minor is a party requires the 
sanction of the Court. Consequently where the father 
who as the next friend of his minor son had obtained 
a decree, adjusts the decretal amount with the judg¬ 
ment-debtor in execution proceeding, in his capacity 
as the next friend, but no sanction of the Court is 
obtained the adjustment is not binding on the son, 
who subsequently attains majority and takes out the 
execution. A I R 1933 Mad 450; A I R 1930 Pat 506: 

A I R 1943 Nag 231; A 1 R 1940 All 10, Rel. on; AIR 
1941 Lah 47; A I R 1920 Lah 490. Expl. 53 1’un L R 
447 : A I R 1952 Punj 110 (110, 111) (Pr 2) (DB). 

ORDER 32, RULE 1 
SYNOPSIS 

(Civil P. C. (1908), O. 32, R. 1.) 

1. Scope. 

2. When a minor may sue without next friend. 

3. Suit on behalf of alleged minor. 

4. Objection to authority of next friend. 

5. Liability of next friend for costs. 

6. Effect of decree in suits by minors. 

7. Estoppel. 

1. Scope. 

-O. 32, Rr. 1, 5 (2), 10 (1) — Appeal by minor — 

Death ot next friend—New next friend not appoint¬ 
ed — Decree — If nuIJit>—Other adult members of 
joint family of minor on record—Effect. 

Where during the pendency of an appeal by the 
minor through his next friend (Karta of the joint 
family) the next friend dies, and without appointing 
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another next friend in his place the counsel, who had 
filed the appeal on his behalf, argues the appeal and 
a decree is passed against the minor and other appel¬ 
lants who were adults and members along with the 
minor of a joint Hindu family, the decree is not a 
nullity as agaiDst the minor on the ground that no 
next friend vyas appointed on his behalf in the ab¬ 
sence of allegations that the minor has in any way 
suffered on account of the absence of an order by the 
Court appointing a next friend. 

Rule 10 (1) of O. 32, in the case of death of next 
friend would be attracted only when the fact of the 
death of the next friend is brought to the notice of 
the Court. 

Principle of sub-r. (2) of R. 5 of O. 32, applies even 
where a decree has been made in a suit by a minor 
without a next friend. 1S5S Nag L J 010 : Gl Bom 
L P 484 : ILR (1959) Bom 1070 : AIR 1959 Rom 232 
(238, 239) (Prs 8, 9) (DB). 

-O. 32, R. 1—Idol—Suit on behalf of to set aside 

alienation of debutter property — Right of stranger. 
See Hindu La w—Religious Endowment. A I R I960 

Cal 741. 


~—O. 32, R. 1 and O. I, R. 8 — Suit by prospective 
shebait — Sanction of Court can he obtained after 
institution of suit — Suit validated from date of 
application for permission. 

A person, who is not the present shebait of the 
deity, is not entitled to institute a suit on behalf of 
the deity, without obtaining the permission of the 
Court. It is, of course, desirable that the permission 
of the Court should be obtained at the time of or 
before the institution of tiie suit, but the application 
for permission may be filed even after the institution 
of the suit, in which case the institution of the suit 
will be validated only with effect from the date on 
which the plaintiff applies for such permission. VIR 
1957 Cal 77 (77, 78) (Pr 2). 


-O. 32, R. i—Mother natural guardian, presenting 

application, on behalf of minor sons and daughter* 
for substitution as legal heirs — Presentation held 
valid— Minor cannot present an application himself 
he has to proceed through a next friend. ILR (1956] 
2 Cal 646 : 59 Cal W N 684. 


O. 32, Rr. 1, 15 —• Mother and children consti¬ 
tuting a tavazhi which was to all legal purposes tiny 
marumakkathayam tarwad — One of the members 
insane — Held, the tavazhi of the plaintiffs had never 
so far been divided — If the 2nd plaintiff was incap¬ 
able. the karnavathi was the 1st plaintiff—She was 
then the accredited representative of the entire tavazhi 
and must therefore be taken as having prosecuted the 
suit, in that capacity. It cannot then he said that the 
2nd plaintiff was not represented in the suit after he 

became insane. 1963 Ker L J 39 : I L R (1963) 1 Ker 
76. 

O. 32, R. I—Pauper suit by minor through next 
friend—Personal appearance not necessarv. See Ibid, 
O. 33, R. 3. A I R 1955 N U C (Madh B)' 47. 

-O. 32, R. 1 Alienation by father — Setting aside 
— Rights of minor — Suit bv minor through his next 
friend during subsistence of his minority—Maintain¬ 
able. See Hindu Law—Minor. A I R 1963 Madh Pra 
100 . 


O. 32, Rr. 1 and 2 — Normally shebait can sue 
for Idol Worshipper or any other person interest¬ 
ed can also sue for Idol if shebait is negligent or 
acts adversely to the interest of the Idol. 

An Idol being inanimate must bring a suit through 
some one. In normal cases, the shebait has a right to 
bring the suit lor the Idol. When however the 5 she¬ 
bait is negligent or is himself tho guilty party against 
whom the deity needs relief, it was open to worship. 


pers or other persons interested in the endowment to 
tile a suit for the protection of the Debutter. It is 
open to the deity also to file a suit through some 
person as a next friend for recovery of possession of 
property improperly alienated or for other relief. 
A I R 1954 Orissa 11 and A I R 1960 Cal 741, Foil. 

A third person can sue on behalf of the Idol if he 
shows that he has a personal interest in the Idol, as 
for example, that he is a worshipper or a donor of 
the property in question or settlor of the trust. A 
right of a worshipper to maintain a suit on behalf of 
the Idol has been recognised. He would be permitted 
to sue on behalf of the Idol onlv as his next friend 
ano net in his personal capacity. A I R 1947 Nag 233, 
Foil. 1963 M P L J (Notes) 111. 


-O. 32, R. l-%uit to set aside transfer of debutter 

property made bv Shebait — Appointment of next 
friend by Court—If essential. 


When a Shebait is unwilling or incapable of bring¬ 
ing a suit, such suit can be instituted by any person 
iiterested and the deity itself can sue through a next 
friend. Where the authority of tire Shebait to transfer 
the land belonging to the idol is under challenge, 
and U is more than obvious that the shebait is un¬ 
willing or incapable of bringing a suit for setting 
aside the transfer, it is permissible lor others acting 
as next friend to bring such a suit and it is not neces 
sary that they must ask the Shebait to institute Such 
a suit before the next friend files it. Similarly, it is 
not essential that such a next friend should be ap¬ 
pointed as the next friend by the Court before he can 
institute a suit on behalf of the idol. A I R 1945 Cal 
376, Rel. on. A I R 1959 Manipur 42 (Ft B) (Pr 4). 


-O. 32, Rr. 1 and 3 — Minors can neither sue nor 

be sued — Minor parties to proceedings — They must 
be represented either by guardians or next friends. 
A I R 1965 Mvs 255 (256 to 258) (Pt C) (Prs 7 to 9. 
11 to 13) (DB). 


——O. 32, Rr. 1, 2—Non-compliance with R. 1 — No 
objection raised — Decree passed is not a nullity— 
Minor is entitled to execute the decree. See Ibid, 
O. 32, R. 2. AIR 1964 Raj 92 (DB). 

-O. 32, R. 1—Suit by minor—Real party to suit— 

Joinder of next friend orrlv in appeal — Effect. See 
Ibid, O. 41, R. 20. A I R 1955 N U C (Raj) 2S5. 


2. When a minor may sue without 

next friend. 

—O. 32, R. 1 — Suit for divorce by minor Muslim 

rl through next friend—Subsequent app ! ication by 

utificated guariian for being substituted as next 

iend — Grant of. See Majority Act (1875), S. 2 (a) 
t u root i ~p /ip\t>\ ' ' ' 


-O. 32, R. 1—Suit by plaintiff for declaration that 

she is not the wife of defendant and that he should 
not give out that she is his wife — Plaintiff major 
according to Mahommedan Law but not under Majo¬ 
rity Act — Suit although not instituted through next 
friend is maintainable under S. 2 (a) of Majority \ct 
—The word ‘act’ in S. 2 (a) of Majority Act includes 
also,‘the power^to institute suits’ relating to matters 
mentioned therein : A I R 1952 Mad 754 and AIR 
1942 Oudh 243 and A l R 1939 Pat 133, Diss. from • 
A I R 1932 All 649 and A I R 1931 Bom 76 and*A I R 
1948 Cal 66 and A I R 1952 Cal 281 and A I R 1959 
Tripura 2 and ILR 22 Dorn 430, Relied on. 1964 
Rash L J 88 : A I R 1964 J & K 60 (61) (Prs 6, 7). 


— O. 32, R. 1—Minor — Majority Act (1875), S. 2 
—Suit tor dissolution of marriage by Muslim woman 
who was a minor under Indian Majority Act but 
major according to personal law — If can be filed 
without the minor being represented by a next 

friend — Proper order to pass in suit filed without a 
next friend. 
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On a plain reading of Ss. 2 (a) and 3 of the Indian 
Majority Act and O. 32, R. 1, Civil P. C., it is clear 
that a suit by a person who is a minor within the 
definition contained in S. 3 of the Indian Majority 
Act, cannot be instituted except by a next friena. 
Section 2 (a) of the Indian Majority Act saves only 
the capacity of a person to act in certain matters, 
namely, marriage, dower, divorce and adoption and 
not to act in suits or legal proceedings relating to 
them or of which the subject matter is one or other 
of those matters. Hence, a Muslim woman who is a 
major according to her personal law but is a minor 
according to the provisions of the Indian Majority 
Act would not be entitled to bring a suit for dissolu¬ 
tion of her marriage without being represented by a 
next friend. When such a suit is filed without a next 
friend, the proper course is to retWn the plaint as 
not having been properly presented and not to dismiss 
the suit on account of the defect in presentation. 3 
Mad 248, Foil. 1952 Mad W N 278 : 65 Mad L W 
31S : (1952) 1 Mad L J 463 : I L R (1953) Mad 118 : 
A I R 1952 Mad 754 (755) (Pr 7) (DB). 

-O. 32, R. 1—Minor—(Majority Act (1875), S. 2). 

A Muslim girl brought a suit without a next friend 
for a declaration that no marriage took place between 
her and the defendant as alleged by him and there¬ 
fore that she was not the wife of the latter. She 
further prayed in the alternative that if the Court 
found that there had been a marriage, it should dis¬ 
solve the marriage because she exercised the option 
of puberty on attaining majority. She was not 18 
yeais old when she brought the suit but was above 
the age of 15, 

Held, that S. 2 (a) of the Majority Act allowed a 
Mahommadan minor of 15 years of age to institute 
such a suit and that according to that provision the 
plaintiff would be deemed to be major and not a 
minor at the time of the institution of the suit. The 
suit could not be dismissed under O. 32, R. 1 on the 
ground that it was not brought through a next friend 
because the words used in that provision clearly 
showed that the suit which could be dealt with 
thereunder must be by a minor. Case law referred to 
and relied on. AIR 1955 Tripura 2 (5) (Pt D) 
(Prs 14, 15). 


to be treated as a plaintiff unless he signs and verifies- 
the plaint. Hence a suit instituted by a plaintiff des- 
cnbiDg himself as a minor, though bewas a mafor 
on the date of the institution of the suit, cannot be 
regarded as a suit to which he was not a partv 17 
£?] 580 (PC) ; AIR 1931 All 507 ; 21 Cal 866 ; A I R. 

(KCHpJ 4)'(DB®!* A 1 R 1951 Pa ‘ 323 (323, 324) ' 


4. Objection to authority of next friend. 

~ O. 32, R. 1 — Suit by idol — Person having only 
benevolent interest—Right to act as next friend. 

Where the acts of tbe alleged Shebait are being 
impugned then the idol may sue through a next 
friend who has a beneficial interest in the property. 
He must show that he actually worships at the 
temple. Person having only benevolent interest cannot 
sue or conduct an appeal as a next friend of the idol. 
A I R 1961 All 73, Relied on. AIR 1961 All 206 
(214) (Pt F) (Pr 39) (DB). 

— 7 “O. 32, R. 1 — Objection to authority of next 
friend. 


If the mother of the plaintiff has as his next friend- 
filed the suit and no objection has been taken in the 
trial Court toiler filing and prosecuting the suit on 
behalf of the plaintiff, it is not open to the defendant 
thereafter to raise anv contention in that behalf. 
AIR 1956 Bom 102 (104) (Pt B) (Pr 5). 


5. Liability of next friend for costs. 

-O. 32, R. 1—Next friend or guardian — Liability 

for costs—Discretion of Court. See Ibid, S. 35. AIR 
1959 Andh Pra 662. 


6. Effect of decree in suits by minors. 

-O. 32, R. 1 — Minor represented by next friend 

or guardian—Decree against—Setting aside — Right 
of minor—Res judicata. 

A minor is entitled to file a suit to set aside the 
decree in a prior suit to which he was a party 
represented by his guardian or next friend on the 

B d of gross negligence of his guardian or next 
. That right cannot be taken away by the appli¬ 
cation of the rule of res judicata. 70 Mad L W 929 t 
A I R 195S Mad 148 (149, 150) (Pt B) (Pr 3). 


3. Suit on behalf of alleged minor. 

--O. 32, R. 1 — Suit by next friend on behalf of 

person of unsound mind — Plaintiff not found to be 
of unsound mind — Procedure — Plaint should be 
returned for amendment. 

When a suit is instituted by a next friend on behalf 
of a person alleged to be a minor and it is found that 
the plaintiff was not, in fact, a minor at the date of 
institution of the suit then the plaint should be 
returned for amendment. The same principle would 
apply in the case where the plaintiff is not found to 
be of unsound mind. AIR 1958 Manipur 13 (14) 
(Pt B) (Fr 6). 

-O. 32, R. 1, O. 4, R. 1 — Suit on behalf of some 

persons as minors by next friend while in fact they 
are majors — Effect — Suit if not instituted on their 
behalf or one to which they are not parties—Absence 
of presentation on behalf of some plaintiffs—Effect. 

Because a suit is instituted in the name of some 
persons as minors by a next friend, though in fact 
they are majors at the date of such institution of the 
suit, it does not follow that there is deemed to be no 
suit on their behalf. The absence of presentation on 
the part of some of the plaintiffs does not affect the 
jurisdiction of the Court and the suit must be deemed 
to have been instituted on their behalf as well if it 
was filed with their knowledge and authority. There 
is no rule that a person named as a co-plaintiff is not 


-O. 32, R. 1 — Suit by presumptive reversioner— 

Plaintiff represented by next friend—Gross negligence 
—Subsequent suit by actual reversioner — Suit if 
barred. See Ibid, S. 11, Expln. 0. AIR 1950 Mad 
562. 


-O. 32, R. 1 — Partition suit — Consent decree— 

Decree not binding on majors — It is not binding on 
minors as well. See Ibid, O. 23, R. 1. AIR 1952 
Mys 134 (DB). 

-O. 32, R. 1—Dismissal of suit instituted through 

next friend—No proof of gross negligence on part of 
next friend—Dismissal is binding on minors. 63 Punj 
L R 650 : AIR 1962 Punj 162 (162, 163) (Pt B) (Pr4). 


-O. 32, Rr. 1, 3. 7 — Arbitration-Reference to 

Decree passed is binding on minor in absence cr 
fraud or negligence. AIR 1955 N U C (Punj) 4008 

(DB). 

7« Estoppel. 


-O. 32, R. 1 -Estoppel-Representation by minor. 

AIR 1950 All 121 (130 (Pt F) (Pr 30) (DB). 

-O. 32, R. 1 — Estoppel Previous sui' b V , n ®^ 

friend of minor—Allegations made by nex 

not binding on minor— (Evidence Act (187 ), 

AIR 1955 N U C (Bilaspur) 4840. 


ORDER 32, RULE 2 

Rr. 2, 1. 15 Minor or insane Plaintiff- 
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sion of — Is mere irregularity — Decree not invalid 
in absence of proof of prejudice. 

Where the minor or the insane is one of the plain¬ 
tiffs, a formal order of appointment of another as his 
next friend is unnecessary and all that is required is 
for another to have intimated the Court that he is 
safeguarding the interests of the incapable plaintiff in 
the action. It then follows that if in a particular case 
another person failed to intimate so but did really 
act as the next friend in the suit, the omission would 
only be an irregularity and not a fatal defect in the 
proceedings. The decree in such a case would be 
valid and cannot be set aside unless prejudice is 
proved to have been caused to the incapable plaintiff 
by the omission. AIR 1959 Bom 232, Rel. on. 1963 
Ker L J 39: ILR (1963) 1 Ker 76. 

% 

-O. 32, R. 2—Normally shebait can sue for idol— 

Worshipper or any other person interested can also 
sue for idol if shebait is negligent or acts adversely to 
the interest of the idol. See Ibid, O. 32, R. 1. 1963 
M PLJ (Notes) 111. 

-O, 32, Rr. 2, 3, 9 and S. 151 — Acceptance of 

next friend and appointment of guardian — Distinc¬ 
tion—Continuation of next friend—Rules as to. 

There is a fundamental distinction between the ac¬ 
ceptance of a next friend and the appointment of a 
guardian. In the case of a next friend, he takes the 
initiative and institutes the proceedings. No initial 
appointment is necessary. But in the case of a guar¬ 
dian there must be an appointment by a Court as re¬ 
quired by O. 32, R. 3 (i). Under O. 32, R. 3 (5), C. P. 
Code, a person appointed under sub-r. (1) to be a 
guardian for the minor continues as such throughout 
all proceedings arising out of the suit. There is no 
such corresponding rule in the case of a next friend. 
ILR (1958) Mys 267 : 36 Mys L J 474 : AIR 1959 
Mys 157 (157, 15S) (Pr 2). 


record to conduct the suit on behalf of the minor. On 
a fair construction it does contemplate an alternative 
order for rectification of the error and the continu¬ 
ance of the suit. Similarly, R. 3 shows that the plaint 
need not necessarily mention the guardian ad litem of 
the minor defendant. Sub-r. (1) clearly provides that 
where the defendant is a minor, the Court, on being 
satisfied of the fact of his minority, shall appoint a 
proper person to be guardian for the suit tor such, 
minor. In fact, according to the true construction of 
R. 3 there can be guardian-ad-litem of the minor only 
under the orders of the Court. ILR (1963) 13 Raj 
171 : 1963 Raj L W 1<V7 : AIR 1963 Raj 119 (121 
122) (Pt A) (Pr 7) (DB). 


O. 32, Rr. 2 and 3 — Proper representation of 
minor in suit or appeal — Subsequent steps may be 

taken to rectify mistake and secure proper represen¬ 
tation. 


secure tne 


ouusequem steps taken by a party to lllC/ 

proper representation of the minor, whether he is a 
plaintiff o* a defendant, can validate the earlier irre¬ 
gularities, if any, in the mention of the next friend or 
guardian-ad-litem of the minor. Thus, where the minor 
was actually joined as a party to the suit and his 
next friend was also a party to the appeal not only in 
his individual capacity but as a next friend of another 
miuor, then the fact that a minor was not, at the time 

of the institution of appeal against him, described as 

a minor and was not represented by his next friend is 
a case of misdescription and is capable of being recti¬ 
fied even at the stage of hearing of appeal. AIR 194^ 
Nag 78 ; AIR 1922 All 332 (I) and AIR 1924 All 79 
and AIR 1956 All 310 (FB), Dist. ILR (1963) 13 Raj 
171:1963 Raj L W 167 : AIR 1963 Raj 119 (122 
123) (Pt B) (Prs 9, 10) (DB). * 


ORDER 32, RULE 3 
SYNOPSIS 


-O. 32, Pr. 2 aod 1—Non-compl iance with R. 1— 

No objection raised — Decree passed is not a nullity 

Minor is entitled to execute the decree. 

Where a defendant against whom a suit is institu¬ 
ted by a minor is aware of the minority of the plain¬ 
tiff and yet he elects to proceed to trial without rais¬ 
ing any objection under O. 32, R. 2 and takes the 
chance of a decree in his favour on the merits, he 
cannot be alio ved v/hen the trial has gone against 
him to contend that the suit was not maintainable 
owing to the minority of the plaintiff or that the 
decree passed in such a case was a nullity. Such a 
defect amounts to a mere irregularity which can be 
waived by the defendant. The correct legal position 
is that whatever defect there might have been in the 
procedure adopted in the passing of such a decree in 
favour of the minor, that cannot have the effect of 
vitiating the decree which continues intact as it was 
passed, and in this state of the law, the minor is a 
good enough plaintiff and an equally good decree- 
hol ier w'ho would bi entitled to execute such decree 
as has been passed in his favour. AIR 1940 Nag 99 
and AIR 1959 Bom 232. Rel. on. ILR (1963) 13 Raj 

1049 : 1964 Paj L W 457 : AIR 1964 Raj 92 (94, 95) 
(Pt A) (Pr 6) (DB). 

O. 32, Rr 2 (2) and 3 (1) — Scope — Expression 
‘may make such order’ i n R. 2 (2)—Construction of— 
It contemplates alternative order for rectification of 
mistake and continuance of suit — Guardian-ad- 
litem—His appointment. 

The words, may make such order in the matter as 
it thinks fit’ appearing in sub-r. (2) of R. 2 of O. 32, 
C. P. Code, should be fairly construed to empower a 
Court to permit the suit instituted by or on behalf of 
a minor to be continued after taking steps to see that 
a next friend of the minor is named and brought on 


(Civil P. C. (1908), O. 32, R. 3.) 

1. Scope. 

2. “Shall appoint a proper person to be guar¬ 

dian. 

3. When defendant pleads minority. 

4. Non-representation. 

5. Absence of formal order of appointment of 

guardian. 

6. Illegal procedure in appointing guardian. 

7. Decree against major treating him as minor 

and vice versa. 

8. Such application shall be supported by affi¬ 

davit—Sub-rule (3). y 

9. Notice to the minor and his guardian. 

10. Duties of guardian—Cross negligence. 

11. Effect of fraud or gross negligence of guar¬ 

dian. 

12. Effect of sub-rule (5). 


• otupe 


P . O' 82. R. 3—Appeal filed in High Court—High 

Court can appoint such guardian-ad-litem as it thinks 

A l m i95o e p 8 c i?° mt °* Wards Act (9 ° f 1879,1 s - 4 - 

Rr.3,2, 9 and S. 151 — Acceptance of 
See lbid| 1 o a 32, a R. P 2. ln AIR n i95^Mys i 157]^* St ' nCti0n ‘ 

needPnot ’ ££!&£ mentionlhe^gutdiaJad 1 ] 1 T* 

but where the defendant is a^minorThe ^urt'shln 
“A Raj Se ° ^ 
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2. ‘Shall appoint a proper person to be 

guardian,” 


3. When defendant pleads minority* 


O. 32, R. 3 Appeal filed against minor without 
guardian-Gompetency — Appointment of guardian 
alter limitation for filing appeal—Appeal if barred. 

A decree obtained against a minor without there 
being a guardian lor him cannot bind the minor; it is 

a nullity. But there is no authority for the proposi¬ 
tion that an appeal filed against a minor without a 
guardian is an incompetent appeal, or a suit 
hied against a minor without showing a guardian for 
the minor is an incompetent suit. Appeal filed in time 

is not time barred if the guardian is appointed after 

the period of limitation for filing the anneal has 
expired. I960 All VV P, (IIC) 294 : I960 All L J 423. 


Death of’defendinUappellalTt - Legal TepTes^a- 
tives minors—Application for bringing on record by 
next friend—Competency. 7 

On the death of a defendant-appellant pending the 
appeal his legal representatives who are minors need 
not be represented by a guardian in filing an applica- 
tion to bring them on record. Their next friend can 
valiuly make such an application by reason of O. 32, 

If' ,u ( 1)- . p «>v«ions of °- 32 * R • 3 (3) (Wad) and R. 57 
ot the Appellate Side Rules cannot be applied on 

*303MPrs O 6,7)? h 3 ^ AIR 1961 Andh Pra 302 


mt / uuu o n; 


O. 32, R. 3 and O. 1, R. 3 — Appointment of 
guardian — Joinder of minor as defendant—Duty of 
Plaintiff is to appoint proper guardian-ad-litem, even 
though his father or grand-father is partv to suit AIR 
1955 N U C (All) 2714. 

O. 32, R. 3 — The respondent, though a minor 
was impleaded in the lower appellate Court as a 
major without any guardian appointed for him. The 
appeal was heard and decree prepared accordingly. 
1 he second appeal was, therefore, bled against him 
witnout making appointment of a guardian and as 
soon as the mistake was discovered, the appellant 
applied for the appointment of a guardian. By that 

time the period cf limitation for filing an appeal had 
expired. 

Held, that the circumstances justified that the 
delay should be condoned under S. 5 of the Limita¬ 
tion Act. 1951 All W R (Rev) 214. 

d* 32, R. 3 Partition—Suit for—Father appoin¬ 
ted as guardian ad litem of his minor sons—Father, 
if can be said to have interest adverse to that lof 
minor—Hindu Law—Joint family—Partition. 

In a partition suit a conversion of the immoveable 
property into money, whether such conversion be 
partial as where owelty money is awarded to equalise 
partition or whether it is complete as where the 
whole property is sold and the sale proceeds are 
divided according to shares, is often found to be a 
necessary incident of partition. A next friend or a 
.guardian-ad-litem of an infant litigant in a partition 
suit amongst the members of a Mitakshara family, 
who happens to be his father, cannot be said to have 
adverse interest, merely because there is the possibi¬ 
lity or even the certainty of such conversion. The 
circumstance that on a sale in such a partition suit 
the father will have greater power over the infant 
son’s share in the sale-proceeds does not make the 
sale bad or create any adverse interest in the father 
so as to disentitle him from acting as the next friend 
or guardian-ad-litem of his infant son who is a party 
to such a partition suit. ILR (1947) 2 Cal 73. 

-O. 32, R. 3 and 4—Appointment of guardian-ad- 

litem or next friend can take effect only from the date 
on which it is made — Appeal presented by un¬ 
authorised person as next friend of minor—Such 
person appointed next friend of minor after removal 
of previous next friend when period of limitation for 
appeal had expired—Appeal must be taken to have 
been presented on date of his appointment and as 
such barred by time—Court has power in such a case 
under S.5, Limitation Act, to extend time—Limitation 
Act 1908, S. 5. 2 Pepsu L R 60S : AIR 1952 Pepsu 63 
(64) (Pt B) (Prs*4, 5). 

-O. 32, R. 3—Appointment of guardian—Appoint¬ 
ment of Karnavan as guardian-ad-litem of minor 
members — See Travancore Cochin Nair Act (13 of 
1095), S. 23. AIR 1955 N U C (Trav-Co) 5087. 


4. Non-representation. 

O. 32, R. 3—Non-representation. 

Vi here in a suit not only the service of notice on 
the proposed guardian is defective but no order is 
made by the Court under O, 32, R. 3, a decree passed 
against the minor in such circumstances is void and 
mavjae ignored. 30 Cal 1021. (PC) Disting. 1955 All 
L J 5o2: AIR 1955 All 584 (5S4) (prs 4, 5, 7) (DB). 

0. 32, R. 3-Decree against — Validity—When 
a nullity — Remedy to avoid decree. 

A decree against a minor is void ab initio and a 

nullity, it it is passed in a suit in which no guardian 
is appointed for the minor or the appointment of the 
guardian is invalid or the validly appointed guardian 
does not properly represent the minor. To avoid such 
a decree it is not necessary to file a separate suit. It 
can be assailed in any proceeding whatsoever where 
this question may be relevant, provided it is shown 
that the minor was not represented in the suit. 1951 

All W R (H C) 91 : A I R 1951 All 823 (823, 824) 
(Pt A) (Pr 3). 

O. 32, R. 3—Suit for ejectment under U. P. 
Tenancy Act (17 of 1939)—Non-representation of 
minor tenant — Validity — Maintainability — See 
Tenancv Laws—U. P. Tenancy Act (1939), S. 163. 
1951 All W R (Rev) 9. 

-O. 32, R. 3 — Proceeding against minor without 

appointing guardian ad litem-Effect—Proceedings 

must be treated as nullity and will not bind the 
minor—See Debt Laws—Bengal Agricultural Debtors 
Rules, R. 95. AIR 1957 Cal 211 (DB). 

-O. 32, R. 3 (5)—Application for review under 

S. 36 (6) (a) (ii) of Bengal Money Lenders Act (10 of 
1940)—Dismissal —Plaintiff not-properly represented 
in that application—Decision held will not bind 
plaintiff as res judicata for purpose of subsequent 
appeal-See Ibid, S. 11. AIR 1955 N U C (Cal) 1074 

-O. 32, R. 3—Failure to appoint natural guardian 

as guardian ad litem of minor defendants — It is not 
mere irregularity of procedure — See Ibid, S. 13 (d). 

AIR 1964 Ker 244 (DB). 

-O. 32, R. 3 — Suit against minor — Minor not 

represented—Decree obtained, set aside — Effect- 
Proper decree in subsequent suit. 

Where there has been a fraud or, the part of the 
plaintiff, or where there has been a mistake on the 
part of the Court and the minor defendant is not pro¬ 
perly represented and a decree is obtained against 
him and in the subsequent suit by the minor, this 
decree is set aside on the ground of fraud or mistake, 
the original suit is revived and the plaintiff in that 
suit is entitled to fresh disposal of that suit unless it 
is further found in the subsequent suit that his claim 

was false. 

Whether, the decree is set aside as against the minor 
or whether it is merely declared null and void so tar 
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ms he is concerned, the result is the same. In either 
<?ase, the suit in which the decree was passed, remains 
undecided so far as that person is concerned and there 
can be no question but that the plaintiff therein should 
be allowed to prosecute it to a finish. 

The effect of the fact that the minor was not pro¬ 
perly represented is not that he was never a party to 
the suit. A suit against a minor is instituted on the 
day it is filed and not on the day on which a guardian 
is appointed for him which must necessarily be some 
^ime later. The restoration of the prior suit, and its 
continuance after the appointment of a proper guar¬ 
dian if the party concerned still happens to be a 
minor, is not tantamount to the addition of a new 
party to the suit. AIR 1920 Mad 713 and AIR 1924 
Mad 489, Not foil. 

^ If the Court passing the original decree is the same 
Court which set it aside then the Court can suo motu 
restore the prior suit and proceed it in view of his 
decree in the subsequent suit, and, if he can, a 
direction to that effect in the subsequent suit cannot 
be without jurisdiction. That apart, if a Court has 
jurisdiction to declare that a decree passed in.a prior 
suit, whether by itself or by some other Court, is not 
binding against a particular party and, if necessary, 
<iO set it aside it must have jurisdiction to declare what 
exactly are the rights of the parties in respect of the 
prior suit. ILR 28 All 585 (PC), Rel. on. 1958 Ker 
L T 89 : 1958 Ker L J 242 : A I R 1958 Kerala 175 
(176, 177) (Prs 4, 5, 10) (DB). 

-O. 32, R. 3 — Ex parte decree against minor or 

person of unsound mind not properly represented— 
.'le cannot apply under O 9, R. 13 to set aside ex parte 
decree AIR 1957 Madh B 10 (10, 11) (Pr 5). 

- O. 32, R 3 and O. 9, R. 13 — Absence of notice 

on natural guardian — No guardian appointed by 
Court—Repre'entation of minor by brother for some 
time—Nobody defending suit at the later and more 
crucial stages - Ex parte decree passed — Decree not 
binding on minor—Dismissal of application by minor 
under O. 9, R. 13 — No bar to fresh suit by minor to 
set aside ex parte decree — Minor entitled to bring 
fresh suit on the ground of non-representation. AIR 

1952 Orissa 111, Rel. on; ILR 30 Cal 1021; AIR 1948 
Pat 415; AIR 1921 All 393; A I R 1923 Pat 385; AIR 

1953 Nag 32, Dist.; \ I R 1922 Nag 249 (2), Rel. on. 
1964 M P L J (Notes) 191 : 1964 Jab L J 388. 

-O. 32 R. 3—Defendant minor—No guardian-ad- 

litem—Decree if nullity. 1961 Jab L J 227 : 1961 
M P L J 350 : ILR (1961) Madh-Pra 139 

-O 32, R. 3—Claim by legatees against adminis¬ 
tratrix for payment of certain amounts to them ins¬ 
tead • f to a minor legatee — Decision of Court that 
case of minor legatee was governed by S. 180 of 
Succession Act, arrived at when minor was not re¬ 
presented by guardian — Decision is not binding on 
minor and he is entitled to reagitate it at subsequent 
stage of proceeding. AIR 1964 Mad 227 (228) (Pt A) 
(Pr 10). 

—O. 32, R. 3 — A minor can impeach a decree on 
the ground of fraud, collusion, or gross negligence of 
his next friend or guardian; and where the decree is 
to be set aside on the ground of gross negligence an 
application for review is the proper remedy but if it 
is to be set aside on the ground of fraud or collu¬ 
sion, a separate suit must be instituted. Misc. F. A. 
No 92 of 1951, dated 25th March, 1953 (Nag.) Foil. 

1954 Nag L 1 50 : T LR (1953) Nag 911 : A I R 1954 
Nag 135 (141) (Pt D) (Pr 29) (DB). 

-O. 32, R. 3 Decree against minor — Subsisting 

decree-holder’s right to get benefit of decree — 
■Specific Relief Act (1877), S- 39). 

Where no steps have been laken by a person to get 
a decree declared void or ineffective as against him, 

[Vol. 3.] Fn.D. 19. 


it has to he regarded to be perfectly valid against 
him and the decree-holder can get the benefit granted 
to him by the decree irrespective of the fact that the 
person was minor at the time. ILR (1953) Patiala 

415 : AIR 1953 Pepsu 151 (152, 153) (Pt A) (Pr 3) 

(DB). 

——O. 32, R. 3 — Proper representation of minor in 
suit or appeal — Subsequent steps may be taken to 
rectify mistake if any, and secure proper representa¬ 
tion. See Ibid, O. 32. R. 2. AIR 1963 JHaj 119 (DB). 

~—O. 32, R. 3 — Suit defended by guardian for 
himself and minor — Decree against both — Minor 
challenging decree—Competency. 

The principles which permit a minor to challenge 
a decree passed against him on the ground of gross 
negligence on the part of the guardian only apply to 
a suit which concerns property held by the minor in 
his own right. But where the managing member re¬ 
presents the family, and acts on behalf of himself as 
well as the minors, then if he succeeds, the judgment 
woul 1 enure for the benefit of the guardian and the 
minors, but if he fails the minors must also take the 
consequences. In such a case, if the guardian ex¬ 
hausts all the remedies that he considers available to 
him, it would not be proper to permit the minor to 
challenge the decision of the case in any subsequent 
suit. MR 1927 P C 56 and AIR 1946 Mad 243, Rel. 
on. 1957 Raj L W 415 : ILR (1957) 7 Raj 790 i AIR 
1958 Raj J07 (108) (Prs 4, 5). 

-O. 32, R. 3—Non-representation. 

A guardian ad litem is not bound to contest a claim 
when no defence is available and a guardian's con¬ 
duct cannot be characterised as negligent merely be¬ 
cause of the non-entry of a defence where none exists. 

If the transaction of loan be entered into on the per¬ 
sonal security of the borrower alone, the creditor 
would not be entitled to an action directly against 
the family or the sole coparcener on foot of the co¬ 
venant entered into. If, however, the loan is taken 
charging the property of the family or the infant 
heir, direct action for its enforcement is available. 
Even in cases where a loan is taken whose repayment 
could not be enforced by direct action by the creditor 
against the family or the minor as the case may be, 
the creditor can avail himself of the right of the 
borrower to reimbursement from the property of the 
family or the minor on whose behalf or for whose 
benefit the loan was taken and on the application of 
the principle of subrogation seek recovery of the 
amount, by this indirect process, from the family or 

minor. 14 Moo Ind App 393 (P C); AIR 1953 Trav- 
Co 518 (FB); AIR 1949 F C 218, Rel. on ILR (1953) 
Trav-Co 1090 : 1954 Ker L T 87 : A I R 1954 Trav- 
Co 209 (218, 219) iPt E) (Pr 21). 

-0.32, Rr. 3 and 15 and 0.41, R. 20 — Non- 

representation. 

Suit for recovery of amount due on different hand- 
notes executed by B, a deceased member of a joint 
Hindu family—Defendants 2 to 5 were his suecessors- 
in-interest and defendant 1 was B’s father and defen¬ 
dants 6 to 8 were B’s brothers—Defendant 8 being of 
unsound mind represented by a guardian — Decree 
for a lesser amount than that claimed passed against 
defendants 2 to 5 only and suit dismissed against 
other members on ground that they were separated 
prior to execution of hand-notes—Appeal by plaintiff 
claiming entire amounts against all the defendants— 
Defendant 8 impleaded as respondent eo nomine 
without any appointment of guardian—Appeal abates 
as against defendant 8 and ipso facto against the 
joint family—Appeal treated as one against only de¬ 
fendants 2 to 5. AIR 1954 Vind-Pra 1 (3) (Pt Cl 
(Prs 13, 14). 1 
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5. Absence of formal order of appointment 

of guardian. 

O. 32, R. 3—Appointment of guardian—Absence 
ot formal order of appointment of guardian. 


If some formalities for ihe appointment of a guar¬ 
dian have not been observed, but if the guardian has 
agreed to act as guardian and has done something in 
the suit to show that he accepted his appointment as 
a guardian, the mere fact that some formalities were 
overlooked or not observed, or there was no formal 
order of appointment, would not vitiate the procee¬ 
dings or would not affect the result of the suit, pro¬ 
vided there has been no prejudice to the minor. 1954 

A11LJ443: 1954 All W R (H C) 220 : AIR 1954 All 
599 (GOO) (Pr 4). 


. O* 32, R. 3 — Person acting as guardian-ad-litem 
without formal order of appointment — Trial not 
vitiated. 

The defendants in a suit were minors. The plain¬ 
tiff proposed the mother as guardian-ad-litem sup¬ 
porting the application by an affidavit to the effect 
Ibid the interest of the proposed guardian were not 
adverse to (hose of minors. The proposed guardian 
contested the suit on behalf of the minors and signed 
written statement and memo of appeal as guardian-ad- 
litem for minors. The lower appellate Court found 
that as there was no formal order appointing mother 
as guardian ad litem of the minors, the trial was null 
and void and the case was sent back for retrial. 

Held, that it was clear that in effect the minor de¬ 
fendants have been represented throughout by the 
mother as their guardian-ad-litem. The conduct of 
the Court in accepting the written statement filed 
by the mother amounted to acceptance of the fact 
that she was guardian-ad-litem for the minors even 
though there was no formal order of appointment. 
Under the circumstances trial could not be null and 
void. 19G0 MPLJ (Notes) 124. 

fl* 32, R. 3 Minor defendant effectively repre¬ 
sented by father who was also one of the defendants 
“T N° formal order appointing father as guardian-ad- 
litem due to inadvertence—Decree cannot be set aside 
under S. 151. AIR I960 Raj 189 (192) (Pr 10). 


G. Illegal procedure in appointing guardian. 

“-O. 32, R. 3 — Application for adjustment of debt 

by creditor—Guardian for minor debtor not appointed 
—Dropping of proceedings without giving opportu¬ 
nity to creditor to apply for appointment of guardian 
—Finding as to minority of debtor— Material irregu¬ 
larity. See Debt Laws — Bombay Agricultural De¬ 
btors Relief Act (23 of 1947), S. 4. AIR 1955 NUC 
(Ajmer) 2267. 

—”0 ; 32, R. 3 — Illegal procedure in appointing 
guardian—Effect. 

In order to establish that the appointment of the 
guardian-ad-litem was an order which could be 
ignored as a mere nullity, it has to be shown that the 
Court had no jurisdiction to pass that order. Once it 
is found that the Court making the appointment had 
jurisdiction to do so, the error made by him in not 
following the rules prescribed by the Code of Civil 
Procedure cannot have the effect of taking away that 
jurisdiction. 

Failure lo serve the summons as well as the notice 
is a failure to follow the procedure and is evidently 
an irregularity. In following the procedure the Court 
has the necessary jurisdiction, the defect lies in the 
mode adopted to exercise it. Such an order cannot be 
said to be a mere nullity. 

Distinction between the existence of jurisdiction 
and the exercise of jurisdiction and between judg¬ 
ment or order which is void and one which is void- 


able drawn. 1955 All W R (HC) 637 i 1956 All I V 
228: AIR 1956 All 218 (220,221) (Ft C) (Pr S 9 12)/ 

O; 32 > 3—Plaint describing certain defendants- 

as major - Subsequent application to amend plaint 
and to appoint guardian for them disallowed—Order 
disallowing amendment vitiated by material irreeula- 

"‘y, a c nd , ,'i’ as ‘iableto be set aside in revision? See 
Ibid, S. 115. AIR 19o2 Assam 50 (DB). 

— O. 32, Rr. 3, 4 (4) (as amended by PatDa High 
Court)—Appointment of guardian. 


Before the amendment in R. 4 (4) by Patna High 
Court it haa to be gathered from the circumstances 
that there was no person fit and willing to act as^ 
guardian; but the rule as it now stands provides that, 
it there is no response to the notice issued by the 
Court, the Court has vo appoint one of its officers as 
the guardian If, after the service ot notice, the certi¬ 
ficated guardian, though not described as such, did 
not appear belore the Court, the rules must be deemed 
to have been sufficiently complied with. This would 
be the combined effect of the amended sub-R. (4) 
and the provisions in R. 3. Though the Court was 
not a ^prised of the fact that there was a certificated 
guardian, it would not make any difference because? 
even if the Court would have been informed that 
there was a certificated guardian, it could not but 
have appointed one of its officers as guardian after* 

the notice had been served on the certificated guar¬ 
dian. 


W hen the Court, in ignorance of the fact that the* 
minor has a guardian appointed by a competent 
authority, appoints another person, that does not by 
itself vitiate either the decree passed in the suit or 
the sale held in execution of the decree. The whole 
question is whether any prejudice has been caused 
to the minor, and, in the absence of any allegation of 
fraud or prejudice to the minor caused by the irregu¬ 
larity, the proceedings must he regarded as valid. 
Case-law discussed. I L R 33 Pat 296 : 1954 B L J E 
247: AIR 1954 Pat 349 (351) (Pt A) (Pr 8). 


7. Decree against major treating him as 

minor and vice versa. 


-O. 32, R. 3—Minor impleaded in appeal as major 

—Appointment of guardian when mistake discovered 
—Date of filing of appeal. 

Where minors had been noted as majors in the 
copy of the trial Court’s decree supplied to the ap¬ 
pellant’s counsel for filing the appeal and in accord¬ 
ance with this decree they had been initially implead¬ 
ed as parties to the appeal and when the mistake was 
discovered the guardian was also impleaded : 

Held, that the appeal should not be deemed to have 
been filed on the date of appointment of the guar¬ 
dian. 1952 R D (BR) 223: 1952 All L J (Rev) 130. 


—O. 32, Rr. 3 and 12—Decree against major treat- 
ig him as minor—Effect of. 

The order appointing guardian of a minor defen- 
ant in a suit has reference only to the date of the 
^plication when the defendant was a minor. It is no 
lult of the plaintiffs that the order is passed after 
ie defendant became major. No provision has been 
ade in the Civil P. C., in respect of a minor defen- 
ant attaining majority. Therefore the minor deien- 
ant who comes of age may, if he thinks fit, come on 
le record and conduct the defence himself. If, how- 
re r, he does not do so and allows the case to pro¬ 
ved as though he was still a minor without bringing 
, the notice of the Court the fact of his having 
tained majority, then he must be deemed to have 
ected to abide by the judgment or adjudication t>y 

,e Court with respect to the matters in, controversy 

, the basis of the suit at the time. AIR 19-8 Mad 
)4, Foil. 1959 Ker L T 289: 19 o 9 Ker L R 339.195- 
t i atr 1Q5Q Ker 38/ (3S8) (Pr 4) (DB). 
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-O. 32 p R. 3—Suit for partition — Necessary party 

though impleaded as major was alleged to be minor — 
Question if minority to be determined first — Court 
in spite of coming to conclusion that defendant was 
minor deciding suit on merits without taking steps 
for his proper representation—Judgment is defective. 
1963 B L J R 128. 

-O. 32, Rr. 3, 12 — Defendant becoming major 

during pendency of suit but still shown minor — 
Defect is not fatal to suit. AIR 1955 NUC (Pat) 229 

(DB). 

-O. 32, R. 3 — Validity — Decree against person 

treating him as minor though in fact a major — If 
null and void—Sale in execution of such decree—If 
nullity. 

A decree obtained against a person treating him as 
a minor while in reality he is a major on the date of 
the decree is not a nullity; nor could a sale held in 
execution of such a decree be regarded as a nullity. 
MR 1917 Mad 318; 21 Pat L T 269, Foil.; MR 1919 
Pat 10, Not foil. AIR 1951 Pat 323 (323, 324) (Pt C) 
(Pr 4) (DB). 

—32, R. 3 — Decree against minor — Minor at¬ 
taining majority before decree is passed—Effect. 

A decree against a minor will be void and of no 
legal effect. To attract this rule, the decree must have 
been passed against a minor. The rule is not that any 
decree passed in a suit commenced against a minor 
without a lawful guardian to represent him will be 
void. Wh en the decree is passed, the minor wrongly 
described as a major who has really attained majo¬ 
rity prior to the date of the decree, in such a case it 
will not be a decree passed against a minor so as to 
render it void. It may be a decree passed against that 
person without notice as a major. The remedy will 
then be to have it set aside as an ex parte decree or 
by means of a fresh suit. A I R 1919 Lah 135; A I R 
1934 Lah 274(2), Rel.on. 1955 Ker L T 75: AIR 1956 
Trav-Co 26 (Pr 2). 

8. Such application shall be supported 
by affidavit—Sub-rule (3). 

-O. 32, R. 3 (3)—Absence of affidavit or enquiry 

as to fitness—Effect. 

The object of affidavit as required by O. 32, R. S (3) 
is to satisfy the Court that the proposed guardian has 
no interest adverse to those of the infants. Where in 
the Court minutes there is a clear statement that the 
guardian has no adverse interest, the non-filing of the 
affidavit of fitness or absence of formal inquiry is 
nothing more than a mere irregularity. I L R (1947) 
2 Cal 73. 

9. Notice to the minor and his guardian. 

-0< 32, R. 3(4)—Failure to serve notices on minors 

under O. 32, R. 3 (4) is a mere irregularity and not 
fatal to suit. Such irregularity does not involve a 
substantial question of law. See Ibid, S. 110, AIR 1950 
Ajmer 62. 

—— O. 32, R 3 — Absence of notice — Effect on ap¬ 
pointment of guardian. 

The absence of a notice to the minor under O. 32, 
R. 3, Civil P. C., is a mere irregularity and does not 
make the appointment of a guardian without due 
notice to minor void. AIR 1958 All 437 (438) (Pt A) 
(Pr 5). 

-O. 32, R. 3— Guardian-ad-litem — Appointment 

before certificate under Guardians and Wards Act 
granted to natural guardian — Notice to certificated 
guardian not issued—Effect —Guardians and Wards 
Act (1890), S. 7. 

Where the appointment of a guardian-ad-litem of 
the minor was made by the Court much earlier than 


the certificate of appointment as guardia n was granted 
to the minor’s mother under the Guardians and 
Wards Act. 

Held, that the provisions of O. 32, R. 3 (4) requir¬ 
ing the issue of notice to the certificated guardian 
could not be said to have been contravened. }955 
All W R (II C) 637 : 1956 All L J 228 : A I R 1956 
All 218 (219) (Pt A) (Pr 7). 


~—O. 32, Rr. 3 and 4— Suit by minors for declara¬ 
tion that ex parte rent decree was not binding on 
them — Ground that minors in rent suit were not 
represented by natural guardian but by brother — 
Neither application made to appoint brother as 
guardian-ad-1 item nor his consent obtained— No 
adverse interest of brother against minora though 
he did not contest the suit — Decree not tainted by 
fraud — Still minors were held to have been not 
represented in rent suit either under Code or under 
Bengal Tenancy Act — (Bengal Tenancy Act (8 of 
18S5), S. 14S (h).) 

A suit wa? brought by the respondents who were 
minors for a declaration that the ex parte decree 
for rent obtained by the appellants against them 
and their osharers was not binding upon the 
respondents inasmuch as the respondents were, in 
that suit, impleaded as represented not by their 
mother who was their natural guardian, but by their 
brother who was defendant No. .12 in the suit. As 
found by the lower Courts, there was no adverse 
interest of defendant No. 12 against the minor plain- 
tills, though he did contest the suit and the decree 
was not tainted by fraud on the'part of the appellants 
or of defendant No. 12. 


Held, that, in the above circumstances, there was 
no representation of the respondents,either according 
to the provisions of the Bengal Tenancy Act or of 
the Code of Civil Procedure, so as to make the decree 
in the suit binding upon the minors; in this connec¬ 
tion the following propositions were laid down;- (a) 
Even in the absence of fraud or of prejudice, it is 
open to a minor to bring a suit for a declaration that 
a decree passed in a previous suit is not binding on 
him, on tiie mere ground that he was not represented 
according to law, in the suit in which the decree had 
been passed ; (b) W here a proper person had been 
appointed, with the sanction of the Couit and in 
compliance with the mandatory provisions of law, to 
act as guardian ad litem in a suit, the decree passed 
in such suit cannot be challenged on the ground of 
a mere irregularity in the matter of appointment of 
such person as guardian ad litem, not causing anv 
prejudice, such as the absence of a formal order of 
appointment by reason of the doctrine of effective 
representation ; (c) The foregoing doctrine has no 
application where the Court has not considered any 
proposal for the appointment of a guardian-ad-litem; 
(cl) The provisions of sub-r. (4) of R. 3 and sub-r. (3) 
of R. 4 of O 32 are mandatory and a decree obtained 
against a minor in complete disregard of these provi¬ 
sions is without jurisdiction and void ab initio. 


1 Cl uanerjee j—i ne doctrine ot substantial repre¬ 
sentation is a matter of substance and not of form. 
W here a minor was effectively represented in a suit 
by a guardian, although not formally appointed and 
sintered no prejudice on account of the informality the 
absence of a formal order of appointment of guardian 

suit - ^lowever in the instant case, 
8. 148, (h) of the Bengal Tenancy Act did not come 
into play because the guardian proposed was not the 
natural guardian of the minors. There is also nothing 
to show that in trying to appoint defendant No. 12 
?) guardian of the minors, the procedure as in 
O. 32 was followed Therefore, the minors were not 
properly represented in the rent suit and the decree 
as against them was a nullity; (e) The ‘consent 5 
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referred to in sub-r. (3) of R. 4, as it obtains in West 
Bengal, means ‘express consent.’ (1964) 68 Cal W N 
333 : AIR 1965 Cal 562 (563, 568) (Prs 3, 4, 44, 45). 


i if mandatory — Use of 

shall if concludes matter—Duty of Court—(Inter, 
pretation of Statutes). 


O. 32, R. 3 (4) Absence of notice under—Minor 
defendant — Omission to issue notice to father — 
Effect. 

It is no doubt true that in a suit against minor de¬ 
fendant notice should be issued in the lirst instance 
upon the father before appointment of the Court 
guardian. The omission to send such a notice :is 
however a mere irregularity not vitiating the proceed¬ 
ings unless it can be shown that the minor has been 
prejudiced in his defence thereby or that there was 
some fraud or collusion on the part of the plaintiff 
and the guardian. AIR 1924 Mad 763 and AIR 1934 

Pat 111, Rel. on. 92 Cal L J 77: AIR 1954 Cal 85 (85, 
86) (Pt B) (Pr 5). 

--O. 32, R. 3 (4)—Notice to minor and his guard¬ 
ian- Non-service—Effect. 

Where in a suit for partition the father himself was 
proposed and appointed as guardian-ad-litem of his 
minor sons and he was present before the Court as a 
defendant at the time of appointment it was held that 
the non-service of notice under O. 32, R. 3 (4) on the 
minors themselves was merely an irregularity. Notice 
on their mother was not necessary as the father had 
a preferential right as a natural guardian. ILR (1947) 
2 Cal 73. 

-O. 32, R. 3, O. 5, R. 1—Simultaneous notices. 

There is no rule of law prohibiting the simultane¬ 
ous issue of the guardian notice and also the summons 
on behalf of the minors. If along with the notice the 
summons is also accepted by the guardian in antici¬ 
pation of the guardianship order, such an acceptance 
cannot be said to be illegal or improper. ILR (195S) 
Ker 1064 : 1958 Ker L T 1028 : 1958 Ker L J 1249 : 
A I R 1959 Ker 169 (171) (Pt B) (Pr 4) (DB). 

-O. 32, Rr. 3 (4) and 4(1) — Scope — “Natural 

guardian”—Joint Hindu family — Loan by karta — 
Suit upon — Minor defendant under care of mother 

— Service of notice on karta alone and not on mother 

— Decree - If binds minor — Minor—If duly repre¬ 
sented in suit. 

The words “natural guardian” in O. 32, R, 3 (4), 
Civil P. C., mean either the father or the mother, if 
alive. In the case of a minor defendant who is a 
member of a joint Mitakshara Hindu family, it is not 
correct to say that the karta as such is the natural 
guardian to the exclusion of the father or the mother 
when alive. Where the minor defendant has his 
mother living and is in her care, omission to serve 
notice on the mother is a serious irregularity or 
defect. In a suit for recovery of a debt borrow ed by 
the karta, where a defence different from that of the 
karta, is open to the minor, namely that the debt is 
not binding on the minor, it has to be presumed that 
the interests of the karta are adverse to those of the 
minor. The karta would not be capable of raising 
such a defence and if he is appointed guardian ad 
litem foi the minor defendant, without service of 
notice on the mother, who is the minor’s natural 
guardian and who has not refused to act as guar¬ 
dian, it must be held that the minor is not duly 
represented in the suit. Any decree passed in such a 
suit would not bind the minor or his interest in the 
property, service of notice of the karta being of no 
effect. 17 Cut L T 164 : AIR 1952 Orissa 111 (111, 
112) (Pt A) (Pr 3). 

-O. 32, R. 3 (4) — Decree or final order without 

previous notice to party affected thereby—Minor not 
represented in suit or execution proceeding — Defect 
if one of form. AIR 1957 Pat 260 (263) (Pt A) (Prs 
13, 14) (DB). 


In order to determine whether the provisions of 
O. 32, R. 3 (4) are mandatory, or directory, it is true 
the use of the word “shall” does not conclude the 
matter ; and there is no universal rule to aid in deter¬ 
mining whether mandatory enactments shall be 
considered directory *only or obligatory with an 
implied nullification for disobedience. It is, there¬ 
fore, the duty of the Court to try to get at the real 
intention of the Legislature by carefully attending to 
the whole scope of the statute to be construed. AIR 
1957 Pat 260 (264) (Pt D) (Pr 19) (DB). 


O. 32, R. 3 (4)— Disobedience of O. 32, R. 3 (4) 
—Effect on sale — Absence of formal order—Effect. 

Order 32, R. 3 (4) is mandatory and imperative, and 
its terms must be strictly complied with. Unless 
notices in terms of O. 32 R. 3 (4) are served on the 
minor and his guardian and, when in spite of service 
of such notice they do not choose to appear, only 
then, and then only, the Court gets jurisdiction to 
appoint a guardian-ad-litem for such a minor. But, 
even then, before appointing a guardian for the minor 
the Court must, as required by O 32. R. 4 (3), obtdn 
consent of the person proposed to be appointed 
guardian for the minor Disobedience of these manda¬ 
tory provisions leads to the consequence that there is 
no proper party to the suit, in the eye of law, and the 
minor is not a party to the suit, or proceeding, not¬ 
withstanding that his name appears on the record, 
and, as such, he must be deemed in law to be wholly 
unrepresented. The mere fact that a pleader guardian- 
ad-litem has been appointed by the Court, without 
complying with the mandatory provisions of O. 32, 
R. 3 (4) and the further fact that such a pleader- 
guardian has acted on behalf of such a minor, cannot 
clothe him with the pow'er to act as such on behalf 
of such a minor and he must be considered to be dis¬ 
qualified from acting as such guardian under the 
express provisions of O. 32, R. 3 (4). 

Where, how r ever, there is a mere defect, such as 
absence of a formal order appointing a person as 
guardian-ad-litem, notwithstanding that the notices 
in terms of O. 32, R. 3 (4) and O 32, R. 4 (3), have 
been served such a defect in the appointment of the 
guardian will not necessarily be fatal to the proceed¬ 
ing, unless it is shown that the minor was prejudiced 
by the defect, because such a defect is a mere irregu¬ 
larity, and a defect of mere form, and not of substance 
and it does not go to the root of the jurisdiction of 
the Court to render any judgment against such a 
minor. AIR 1923 Pat 242 (2), Not Foil. AIR 1957 Pat 
260 ,269) (Pt H) (Pr 63) (DB). 

-O 32, R. 3—Appointment of guardian — Notice 

to natural guardian must be given—Failure however, 
held did not affect validity of appointment. AIR 1955 
NUC (Raj) 4683 (DB). 

-O. 32, R. 3-S ummons not duly served — Suit 

against minor — Mother of minor not actually 
served — Attempt to serve her by substituted service 
was futile because no consent could be presumed by 
her omission to appear in Court. See Ibid, O. 9, R. 13. 
AIR 1955 NUC (Raj) 292 (DB). 

-O. 32, R. 3 (4) — Absence of notice under—It is 

only irregularity — Validity of decree passed in suit 
is not affected unless insane defendant was prejudic¬ 
ed. AIR 1955 NUC (Trav-Co) 509S. 


10. Duties of guardian —Gross negligence. 
-O. 32, R. 3—Gross negligence of guardian. 

A substantial item of property which was covered 
by the preliminary decree and winch sought to oe 


293 


CIVIL PROCEDURE CODE (1908), O. 32, R. 3, Note 10 


partitioned along with other properties had been 
left out altogether when the final decree was passed. 
The guardian ‘ad litem’ did not merely absent 
himself when the proceedings in the final decree were 
taken but he failed to prefer an appeal against the 
final decree which seriously prejudiced the rights of 
the minor. 

Held, that this was a negligence so gross and 
palpable as led to the loss of a right. The decree 
therefore passed against the minor having been 
vitiated by gross negligence of the guardian could be 
set aside by a separate suit. 1959 All W R {H C) 6G : 
1959 All L J 319 : I L R (1959) 1 All 243 : AIR 1959 
All 342 (344, 345) (Prs 5, 11) (DB). 


circumstances to indicate, that there was a good 
ground for defence which the guardian neglected to 
take up and that the minors suffered through this 
negligence. I L R (1956) Hyd 339 : (S) AIR 1956 
Hyd 107 (111) (Pt E) (Pr 7). 

—O. 32, R. 3 -Suit to set aside mortgage-decree— 
Suit filed by quondam minor — Ground alleged 
being gross negligence of Court guardian resulting 
in loss to plaintiff — Mortgage decree obtained 
against Malaya Brahmin illom family including 
minor — Held negligence not proved — Travancore 
Malayala Brahmin Act, 1106 applied, and minor, 
therefore, was not even necessary party io mortgage 
suit. 


— O. 32, R. 3 — Cross negligence of guardian — 
Failure to appeal against decision of trial Court. See 
Ibid, S. 11, Expl. 0. AIR 1952 All 335 (DB). 

- O 32, R. 3 — Guardian prohibited from selling 

or transferring property — Bona fide settlement of 
doubtful claims between members of the family— 
Nature of—If a violation of the prohibition. 

As a bona fide settlement of claims between mem¬ 
bers of the family is only a recognition of the title of 
the opposite party and abandonment of all further 
claims, it cannot be said to be a transfer of property 
with the result that a guardian who enters into such 
a transaction on behalf of the minor will not violate 
the directions of the Court which had prohibited 
him from selling or transferring the minor’s pro- 
pertv. 1951 A W R (H C) 91 : AIR 1951 All 823 
(824) (Pt B) (Pr 4). 

-O. 32, R. 3 — Negligence of guardian in con¬ 
ducting litigation—Omission to file appeal. 

Gross negligence on the part of a next friend or 
guardian-ad-litem of the minor in conducting or 
defending a suit to which he is a party, entitles the 
minor to challenge the decree passed against him 
and avoid its eft *cts. The negligence must have been 
such as to result in the loss of a right which would 
have been successfully asserted if the suit had been 
conducted or resisted with ordinary care and 
prudence. It fight consist in the omission to raise 
an available plea or to adduce available evidence to 
substantiate it. 

Though the rule is now well established, previous 
decisions are not of such guidance as authority in 
individual cases, lor the question in each case is, 
whether on the facts proved, the minor had lost a 
valuable right and the conduct of the guardian was 
so grossly negligent as to entitle the minor to avoid 
the eflect of a decree atainst him. 

The omission to appeal against a decision adverse 
to the minor is not negligence on the part of his next 
friend o guardian-ad-litem unless it is established 
that he had sufficient funds of the minor to meet the 
expenses of the appeal that the decision was so 
plainly illegal, erroneous or perverse that no rea¬ 
sonable person could have arrived at it and that a 
valuable right of the minor had been lost as the 
result of the adverse decision. (1957) I Andhra YV R 
216 : AIR 1957 Andhra Pra 692 (G95,G96WPt \) 
(1 rs 3 7, 8) (DB). 

O. 32. R. 3 — Gross negligence of guardian — 
What amounts to Minor’s right to challenge decree. 

For minors to avoid liability under the decree on 
the ground that it is a nullity, when they vere re¬ 
presented by guardian, it is necessary, that gross 
negligence, fraud or collusion of the guardian should 
be proved. This cannot be inferred solely from 
failure of the guardian to appear on the date of 
final hearing. Whether such non-appearance will 
amount to gross negligence or not, will depend on 
the circumstances of each case. There must be some 


Held on facts in the circumstances of the case that 
the Court guardian with no other information ex¬ 
cepting that available in the mortgage document, 
had done everything that he could possibly do. It 
could not be said that, because he did not cross- 
examine the witnesses he committed gross and culpa¬ 
ble negligence in I he conduct of the case. Even if the 
case was contested the lesult would not have been 
different as the debt was incurred for the family 
necessity. Therefore, the minor did not have a valid 
defence and she did not lose any right which she 
would have gained if the Court guardian had cross- 
examined and contested the suit. Further, the provi¬ 
sion contained in S. 12 of the Travancore Malayala 
Brahmin Act, 1100, makes it cleat* that every member 
of the idem is not a necessary party to the suit. If so 
in the present case: both the karnavan and two other 
major members including the senior anandaravan 
being parties, the plaintiff who was a minor at that 
time, was not a necessary party. Jn such a case, 
where the minor can get the decree set aside for the 
gross negligence of the guardian may not apply; for, 
even without the minor being impleaded as a party 
the decree will be binding on him. AIR 1940 Mad 
243; AIR 1937 PCI; 32 Cochin L R 593, Rel. on. 
1962 Ker L ] 1251 : I L R (1962) 2 Ker 689, 


— — ; O. 32, R. 3 Cross negligence — Guardian re¬ 
maining ex parte—Eff ect. 

Jt cannot be said that in every case the guardian 
representing the minor defendant is bound to enter 
appearance and to contest the suit by filing written 
statement. The guardian has a discretion to act in a 
manner which will best serve the interests of the 
minor. 1 ne guardian can certainly refrain from con¬ 
testing the suit where it is clear that there is no valid 
defence to be raised on behalf of the minor. To con¬ 
test the suit merely for the sake of contest, will not be 
to advance the interest of the minor AIR 1953 Trav- 
Co 430. Rel. on. ILR (1958) Ker 1064 : 1958 Ker L T 

1023 : 1958 Ker L J 1249 : AIR 1959 Ker 169 (171) 
(Pt D) (Pr 5) (DB). 1 ' 


O. 32, R. 3 Guardian-ad-1 item — Gross negli¬ 
gence—Mere non-iiling of written statement and 
non-production of evidence — Inference of gross 
negligence— If justified— Mere gross negligence — 
Sufficiency for setting aside decree against minor — 
CocL in Nayar Act. 

In the absenceof any positive evidence of gross negli¬ 
gence on the part of a Court guardian appointed for a 
minor defendant, it is not permissible to infer such 
negligence from the mere fact that no written state¬ 
ment was filed by the guardian nor any evidence let 
in in disproof of the case against the minor defenant 
Where another defendant, a brother of (he minor who 
has refused to be guardian-ad-litem of the minor files 
a uritten statement raising all possible contentions 
and the court guardian of the minor defendant 
depends upon the contest raised by that major defen¬ 
dant who is fully acquainted with all the facts of the 
case and in a better position than himself to call 
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evidence in support o£ the pleas raised by him, there 
would be legitimate ground for the Court guardian 
thinking that any written statement by him would be 
superfluous. In such circumstance gross negligence 
on his part cannot be inferred from his conduct, even 
n it turns out that the other contesting defendant fails 
to appear subsequently and to adduce evidence. 

Quaere : Y\ hether under the Cochin Nayar Act, a 
decree against a minor member of a Nayar tarwad can 
e set aside at the instance of the minor merely on the 

ground of gross or culpable negligence of his guardian 
ad litem. 1951 Ker L T GO. 

O. 32, lb 3—Duty of guardian—Gross negligence 

What constitutes — Failure to appeal — Effect of. 

It is obvious that in the absence of fraud or collu¬ 
sion, it may be considered to be not a part of natural 
justice that the other side should be made to sutler 
by depriving it of the beneSts of its decree, simply 
because the minor’s guardian and lawyer, over whom 
it tiad no control, had been guilty of gross negligence 
in conducting the suit, appeal or execution proceed¬ 
ings. But still, the principle has been applied to suits, 
and there is no valid reason why it should not be 
extended in suitablecases to execution proceedings and 
to appeals which ought to have been filed bv the 
guardian in suits conducted by him. Thus the guar- 
dian s or his lawyer’s negligence in not filing an 
appeal or execution proceedings can also be set up by 

„ settin 8 them aside in suitable cases. AIR 
19u>0 Mad 479, Rel. on. 

The guardian is not bound to raise a false or unten- 
a )le detence or persist in having raised it. 

Thus where it was clear on facts that the guardian 
was a faithful guardian, who had fought* the plain- 
tifi s case unto death, and there was no fraud or col¬ 
lusion alleged as against him or the lawyer, who was 
admitted to he quite competent and that the guardian 

had placed all the facts within his knowledge before 
the lawyer : 

Held, that neither the guardian nor his lawyer 
could be charged with negligence in the suit, which 
was certainly beneficial to the minor, and also in not 
filing an appeal against it. 70 Mad L W 278 : I Lit 
(1957) Mad 584: (1957) 2 MLJ 202: 1957 Mad W N 
145 : AIR 1957 Mad 395 (398, 399, 400) (Prs 11, J3 
15, 16, 18) (DB). 

“0. 32, R. 3 Gross negligence of guardian — 
What is—Guardian raising defences but not appear¬ 
ing to support them at the hearing — Effect — If 
entitles minor to have decree against him set aside. 

It cannot be said that the fact that certain defences 
were raised by the mother as guardian of a minor coup¬ 
led with the fact that eventually she did not adduce 
any evidence or try to establish those defences is itself 
proof of negligence. If the guardian raises frivolous 
defences and subsequently is convinced that it was 
not worthwhile proceeding with those defences, it 
cannot be said that the guardian would be guilty* of 
negligence. Before it can be held that the failure to 
detend is evidence of gross negligence, the Court 
must be convinced that there were substantial defen¬ 
ces to the action and nevertheless the guardian failed 
to advance and establish them. (1952) 2 Mad L J 479 : 
1952 Mad VV N S0G; AIR 1953 Mad 369 (Pt B) (Pr 5) 
(DB). 

-O. 32, P. 3—Guardian-ad.litem of minor respon¬ 
dent— Duties of — Failure to appear in appeal — 
Negligence. 

It is true that it is not in every case that a minor's 
guardian is bound to put forward contentions, though 
untenable, in order to show that he was diligently 
prosecuting the case on behalf of the minor. But then, 
it is undeniable that there is always a risk in the case 
of a respondent in a Court of appeal, who does not 


appear, that in his absence the hearing of the case 
may produce a result in reversal of the judgment of 
the trial Court. It would be incumbent upon guardian 
ot a minor respondent in an appeal, in order to avert 
such a result, unless the respondent’s means did not 
permit the guardian to do so, to engage a pleader to 
support the judgment of the Court g 0 f g first Fnstanceor 
at least to appear oy himself or by herself as the case 
may be, before Court in order to watch how the case 
as presented by the appellant might fare and take such 
turther steps as necessary for the representation of the 

Court ‘ < 1950 > 1 Mad L J 6651 
1950 Mad W N 416: AIR 1950 Mad 558 (558) (Pt A) 

O. 32, R. 3 Negligence of guardian. 

W here an ex parte final decree for foreclosure is 
pissed against a minor without notice to guardian-ad- 
litem ot the minor it cannot be said that the guardian 
in not applying for setting aside the ex parte decree 
has acted negligently if there is no prejudice caused 
to the minor by such failure to apply. AIR 1920 All 
>0, Applied. AIR 1926 All 757, Ref. 1954 Nag L J 

(Pt G) L (Pr ( 33HDB) ag 911 * AIR 1954 Nag 1 i5 (142) 

O. 32, R. 3 Deity—Gross negligence of shebait. 

An idol cannot be regarded as a perpetual minor 
and the special protection given to a minor does not 
apply to an idol. The protection of a minor against 
the negligent actings of a guardian is a special one 
and statutory provision has been made for safeguarding 
a Minor s interest. While, therefore the gross negli¬ 
gence of the next friend of a minor may constitute a 
cause of action to displace a judgment obtained 
against the minor, the same reasoning would not 
apply to the negligence of the shebait of au idol. 
AIR 1937 P C 1 Rel. on. AIR 1952 Orissa 312 (316) 
(Pt C) (Pr II) (DB). 

O. 32, R 3—Decree against minor — Execution— 
Auction sale of property belonging to minor for grossly 
inadequate price due to gross negligence of guardian 
—This however does not alfect auction purchaser for 
value who was not a creature of the decree holder — 
Suit to set aside sale does not lie — See Ibid, O. 21, 

R. 90. AIR 1962 Pat 182 (DB). 

O. 32, R. 3— Gross negligence of guardian must 

_1_ _ _ . _ 1 1 i > C • - 


w — — — — - — <_* — o — — 

be such as to lead to loss of suit. 

Even in the absence of fraud or collusion on the 
part of the guardian the minor can avoid the decree 
on the ground of gross negligence on his part. But it 
is not every kind of gross negligence which would 
render proceedings othervvise regular and proper 
liable to be set aside. It must be such negligence as 
leads to the loss of the suit which if it had been con¬ 
ducted with due care, must have been successful. AIR 
1950 Pat 97, Pel on. AIR 1962 Pat 182 (180, 187) 
(Pt C) (Pr 14) (DB). 

-O. 32, R. 3—Gross negligence—What is. 

If it is established that the pleader guardian, as a 
matter of fact, did not act or take any interest in the 
proceeding at all, it has to be held that he was guilty 
of gross negligence in the discharge of his duties. 
AIR 1958 Pat 477 (484) (Pt D) (Pr 16). 

O. 32, R. 3—Duties of guardian 


vy • U- , At* U L/UV»VJ v/fc 

It is not the business or duty of an officer who is 
appointed as guardian ‘ad litem’ by the Court to file 
all sorts of Frivolous objections, and undoubtedly it 
would not have been decent on the part of the 
guardian to object to the decree being made absolute 
or to file objection in the execution proceeding 
when the judgment-debtor had not been able to pay 
the decree money. The guardian-ad-!item, having 
known the financial condition of the family an 
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%eing fully aware of the fact that he could have no 
reasonable objection to the decree being made abso¬ 
lute, could not resort to dilatory tactics. 33 Pat 296: 
1954 B L J R 247 : A I R 1954 Pat 349 (354) (Pt D) 
iFr 12). 

—O. 32, Rr. 3 and 7 — Disclaimer by guardian of 
minor’s interest—Disclaimer is not binding on minor. 
1953 B L J R 40S : A I R 1953 Pat 36S (369) (Pt A) 
(Pr 7) (DB). 

-O. 32, R. 3—Gross negligence of guardian. 

A suit for a declaration that a decree was obtained 
against him on account of the gross negligence on 
’the part of the guardian and, as such, it is not bind¬ 
ing on him, is maintainable. ATR 1950 Pat 97, Foil. AIR 
1952 Pat 392 (392, 393) (Pr 2) (DB). 

-O. 32, R. 3— Guardian ad litem for minor defen¬ 
dant not appearing after putting in written statement 
— Court not taking ex parte proceeding — Interest of 
minor identical with those of other defendants — 
Failure of guardian-ad-litem to appear does not render 
decree so far as minor is concerned, nullity against 
him — Failure to appear, did not in circumstances of 
case, mean that guardian-ad-litem failed to do his 
duty. AIR 1935 Mad 435, Rel. on. ILR (1952) Patiala 
197 : A I R 1953 Pepsu 129 (132, 133) (Pt E) (Pr 13) 
1DB). 

-O. 32, R. 3—Negligence of guardian — Mor tgage 

suit against all members of illom—Minor members re¬ 
presented by karanavan as guardian ad-litem — Karna- 
van not filing statement on behalf of minor failing to 
pursue statement filed on his own behalf, allowing 
defence and restoration proceedings to go by default 
:Is guilty of gross negligence — Held on facts that 
negligence of karnavan was not negligence of illom 
Itself —(Cochin Nambudiri Act (17 of 1114), S. 12). 
A I R 1935 NUC (Trav-Co) 6032 (DB). 

-O. 32, R. 3 — Decree against — Setting aside — 

Gross neglect of guardian — What amounts to — 
Circumstance to be considered — Question of fact.— 
Guardian entering into comoromise at ter raising 
material and proper defences and engaging counsel 
—Validity of decree. 

Whether a guardian-ad-litem of a minor defen¬ 
dant was justified in entering into a compromise of 
the suit and allowing a compromise decree to be 
passed against the minor is a question of the fact. 
The decision in turn would depend upon whether 
the guardian had reasonable grounds to apprehend 
that tfie suit might go entirely against the minor, if 
it were proceeded with, to trial. A guardian cannot 
be charged with gross negligence in that he did not 
foresea that the law would change. 

Where the guardian ‘ad 1 item’ was the minor’s own 
brother and had been appointed his guardian by the 
person who had gifted the property in question to 
the minor, and no conceivable motive is found or 
made out for the guardian to give lip valuable rights 
of the minor entrusted to his charge when the written 
statement filed by the guardian ‘ad litem’ who had 
been duly appointed nad raised proper and material 
defences to the suit in the written statement and had 
also engaged competent counsel and it also appeared 

that all the necessary formalities to obtain the Court’s 

* 

sanction to the compromise were gone through, it 
must be held that the compromise decree passed 
under the circumstances is valid and binding on the 
minor; and the Court will not be justified in setting 
aside such a decree either on the ground that it is 
not beneficial to the minor or on the ground of the 
gross neglect of the guardian. A I R 1937 Cal 058, 
Dist. 14 M I A 393 (PC), Foil.; A 1 R 1955 NUC 
ITrav-Co) 1105. 

■«-O. 32, R. 3—Appointment of guardian. 
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Plaintiffs*s applications to make mother of minor 
defendants guardian-ad-litem, allowed — Appoint¬ 
ment held legal and minors held validly represented 
—Fact that guardian-ad litem remained ‘ex parte’ in 
the trial stage held did not make appointment invalid 
—Her remaining ‘ex parte’ might have been due to 
the fact that she had no contention to offer — Decree 
cannot be attacked on this ground. A I R 1953 Trav- 
Co 4 50 (453) (Pt B) (Pr 9) (DB). 

-O. 32, R. 3—Interests of minor defendants look¬ 
ed after by their elder brother also defendant in 
suit — Failure of guardian for minors to file written 
statement and adduce evidence, if gross negligence. 

Where the interests of the minor defendants were 
properly looked after by their elder brother who 
was also a defendant in the suit and who had vigor¬ 
ously contested the suit and had raised all possible 
defences in the suit and was in full possession of the 
facts of the case, the conduct of the guardian-ad-1item 
for the minor in not having filed a written statement 
or in not having tried to adduce evidence of which he 
was not in possession, cannot be said, to lead to the 
inference of gross or culpable negligence on his part. 
1951 Ker L T 69. 

-O. 32, R. 3—Guardian ‘ad litem’ can waive benefit 

of S. 33, Evidence Act — Whether the course adopted 
by the guardian is for the benefit of the r iinor or not 
is a question of fact and will depend on the circums¬ 
tances present in each case—See Evidence Act (1872), 
S. 33. AIR 1957 Tripura 1. 

11. Effect of fraud or gross negligence 

of guardian. 

® —O. 32. R. 3 — Decree against — Guardian ap¬ 
pointed by Court found guilty of gross negligence'- 
Decree, if void or voidable. 

Per Full Bench (Mushtaq Ahmad, contrah — A de¬ 
cree obtained against a minor, where guardian ap¬ 
pointed by the Court has been guilty of gross negli¬ 
gence, is not void, but is merely voidable. Rameshwar 
Prasad v. Ramaehandra Sharma. 1950 A L J 719: ILR 
(1952) 1 All 420 : A I R 1951 All 372 (373, 375, 376, 
3SO) (Prs 7, 13,-20, 35, 36) (FB). 

-O. 32, R. 3—Guardian’s negligence to appear and 

defend on behalf of minors'at a trial is a ‘‘sufficient 
cause” under O. 9, R. 13, Civil P. C. — The fact that 
minors can, after they attain majority, agitate the 
matter again is no ground why they be denied their 
present remedy. AIR 1952 Mad 600 (600, 601) 
(Prs 2, 5). 

-O. 32, R. 3 — Decree vitiated by gross negli¬ 
gence, if void. 

A decree which is vitiated by gross negligence of 
plaintiff’s next friend can at best be onlv voidable and 
is not necessarily void. (1950) 1 Mad L J 727: AIR 
1950 Mad 562 (563) (Pt B) (Pr 4). 

-O. 32, R. 3 — Decree against minor due to gross 

negligence of guardian ‘ad liiem’ — Void or void¬ 
able. 

A decree against minor vitiated by gross negligence 
of the guardian on record is only voidable and not 
void. Unless it is set aside it is binding on the minor. 
AIR 1942 Oudh 33, Rel. on ; AIR 1940 All 250, Dis¬ 
sented from. (1950) 1 Mad L J 665 : 1950 Mad W N 
416: AIR 1950 Mad 558 (559) (Pt B) (Pr 3). 

O. 32, Rr. 3, 15 — Decree in favour of insane 
person — Suit to set aside on ground of mistake or 
that lunatic was not properly represented — Main¬ 
tainability. 

The plaintiff brought a suit for possession against 
A and K who was of unsound mind. The suit was 
dismissed by the trial Court but decreed on appeal. On 
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TeT ThTT ! ' L he pIainti ?’ S suit was again dismis. 

sed. a he plaintiff thereupon brought a suit against K 

represented by her guardian A on the allegation that 

K was not properly represented in the second appeal 

hir.P'i V1 ° US ! Uit ^ th , e P'aintiff, his counsel and 
the Court were fraudulently led to believe that the 

second appeal was in order though in fact it was not 

so. It was therefore prayed that the decree should be 

cancelled as the High Court had no Jurisdiction to 
hear the second appeal. 

Held that the allegations in the plaint did not 
amouiK to fraud at all In treating the second appeal 

tot I' 2 or< er ’ * be Court at the most may be 
taken to have committed a mistake which was not a 

valid ground for challenging the decision given in 

a. second appeal. A decree once obtained can only 

be set aside on the ground of fraud and a suit to set 

tent. 6 9 fah e 3 e 5 0 Rel on gr ° Und ° f miStake iS inCOmpe - 

oT^f.Vu U - rth ^ rt r hatthe 4 ecree P assed in the second 
ppeal being in favour of K, an insane person, could 

*■ be challenged by the plaintiff on ground that K 
was not properly represented. A case in which a decree 
passed in tavour of a lunatic without properly being 

anPlo H Uied >t y 8 neXt , friend or Sardian has no 
• . cases where a decree has been passed 

against a minor or a lunatic without being properly 
represented, and even in the latter cases, on a suit 
being brought by minor or lunatic for the avoidance 

ot a decree against him, the Court on being satisfied 

ot the allegations vacates the decree challenged and 
reviews the suit after giving the Plaintiff opportunity 

on a fk P ? lnt rf^ e guardian for the minor or lunatic; and 
all that a Court has got to see in cases like these is 

ir any prejudice has been caused to the particular 
pa. ’ say a minor or a lunatic, and to see that the 
grievance is removed. (’50) 28 Mys L J 151. 

®. O* 82, R. 3 — Decree against minor — Suit by 
minor on attaining majority to set aside decree on 
ground of gross negligence on part of guardian-ad- 
litem r raud or collusion not proved — Suit is 
maintainable. See Ibid, S. 11. AIR 1950 Pat 97 (FB). 

7 ,?• 32, R* 3 Arbitration — Reference to —Decree 
is binding on minor unless he can show fraud or 
negligence on the part of his guardian-additein. See 
Ibid, O. 32, R. 1. AIR 1955 NUC (Punj) 4008 (DB). 

"—32. R. 3 — Negligence of guardian — Ex parte 
decree against minor—Application under 0 9, R 13 
See Ibid, O. 9, R. 13. AIR 1955 Trav.Co 166 (DB). * 

— O 32, R. 3 — Negligence of guardian — Minor 
defendant attaining majority during second appeal 

— Remedy of minor — See Ibid, O. 32, R. 12. AIR 
1955 NUC (Trav.Co) 1092. 

-O. 32, R. 3 — Negligence of guardian — Neglig¬ 
ence of guardian ad litem in defence of suit — Suit by 
minor to set aside decree is maintainable. AIR 195*5 
NUC (Trav-Co) 1092. 


• (HC) 73 : ILR (1956) 1 All 332 • IS) ATR iqs/? ai^ 
■ 310 (318) (Pr 48) (FB). W AIH 1956 A] * 

7 O* 32, R. 3 — Sub-rule (5) — Effect nf_ 

intment of certificated guardian — (Guardian^ni 
! Wards Act (1890), S. 7). 8 

Once a person is appointed a guardian-ad-litem in 
a proceeding he continues to be tKe guardian through” 

dope proceed ! n g s arising out of the case. Rule 5%) 
does not mention the appointment of a certified 
guardian as an event which will bring about the 
termination of the appointment of the guardian ad 
litem. 1955 A W R (HC) 637- 7956 All r i w« aid 
1956 All 218 (219) (Pt B) (Pr 7). LJ 228: AIB 

O. 32, B. 3 and O 3, R 4 - Who can represent' 
minor - Only guardian-ad-litem appointed by trial 

Such t ruar n f l,? PreSent min ° r T appeal revision 1 
buch guardian giving power of attorney to counsel- 

other counsel cannot represent minor— Order 3, R 4 . 

has no bearing. AIR 1955 NUC (Madh B) 858. 

, . ,9; 3 . 2, 3 — Appeal preferred on minor’*- 

p« 8 a- p ? rson ot her than guardian-ad-litem — 

I roceedings in appellate Court not void. 

The provisions contained in O. 32, Civil P. C„ are 
primarily intended to safeguard the interests of tha 
minor It an appeal is preferrrd on behalf of a 
™'j 10r y . an y. per s° n other than his guardian-ad-litem 

& 1S c aV , en about if and the appeal is 

decided in favour of the minor, it cannot be contend¬ 
ed that all proceedings in the appellate Court were 
null and void and the decree must be set aside. I960 

73^74) (It A) (Pr 6( 7)! ab L J S4S : AIR 1960 Mad h-P^ 

“O. 32, Rr. 3 (5) and ll — Appeal on behalf of 
minor Who can file — Guardian-ad-litem not pre~ 
ferring appeal — Procedure. 

Where in a suit a guardian-ad-litem for a minor defen- 
clant is once appointed, that appointment continues for 

a w £° le ° th - e Iis or untiI is evoked by the Court 
and the guardian-ad-litem so appointed is the only 

person who can file an appeal.or any application on 
ben a 11 of the minor In a case where the guardian-ad- 
litem does not prefer an appeal, but some person, 
claiming to be the next friend of the minor, desirey 
to file an appeal, then the next friend must apply to 
the appellate Court for an order removing the guar¬ 
dian-ad-litem originally appointed and for his own 
appointment under O. 32, R. 11 and then present an 
appeal after his appointment as guardian-ad-litem. 

1958 Jab L J 136 : 1958 M P C 52. 

O. 32, R. 3 — Effect of minor attaining majority 
— Minor must apply for discharge of guardian — 
Guardian continues in execution Execution against 
minor through guardian is valid — J. D. knowing of 
proceedings — Sale held is valid though J. D. not" 
shown major. 


12. Effect of sub-rule (5). 

• O. 32, R 3 (5) — Decree against minor defen¬ 
dant — Appeal through person other than guardian 
ad-litem appointed by trial Court — Validity. 

A minor defendant against whom a decree is passed 
cannot validlv institute an appeal through a person 
other than the guardian-ad-litem appointed by the 
trial Court, who has not resigned or died or been 
removed, provided that the appellate Court, may, on 
sufficient cause being shown, allow an appeal to be 
filed on behalf of the minor by a person other than 
the guardian-ad-litem appointed by the trial Court 
by removing such guardian and appointing such 
other person as the guardian of the minor from the 
date of the institution of the appeal. Raj Behari Lai 
v. Mahabir Prasad. 1956 All L J 45 : 1956 All W R 


Under sub.r (2) of R. 3, O. 32, Civil P. C., a guar¬ 
dian appointed under sub-r. (1) continues as such 
throughout the proceedings including execution pro¬ 
ceedings. The guardian does not automatically cease 
to be such. A minor is the best person to know the 
date of his attaining majority and it is for him to 
apply for discharge of the guardian. If he does not, 
he must be deemed to have elected to abide by the 
decision on the basis of the suit at the time. In the* 
absence of any action by the minor an execution taken 
out against him through tne guardian is valid. AIR' 
1939 Pat 601, Foil. 

Where the J. D. who has attained majority 
knows of the proceedings throughout in which 
he is shown as minor and there is a sale in execution 
the sale is not rendered void. AIR 1922 Mad 30L 
Foll. 1952 Nag L J (Notes) 80. 


CIVIL PROCEDURE CODE (1908), O. 32, R. 3, Note 12 297 


—O. 32, R. 3 (5) and O. 41, R. 4—Who can repre- 
•cnt minor — Appeal under S. 47 by D2 — D3 a 
minor represented in suit by Dlthe adoptive mother 
—Competency. 

In a suit by P questioning the adoption of D3 a 
minor by Dl, D2 the nitural father of Dl. was also 
made a party. It was compromised. The adop¬ 
tion was accepted but certain items of property 
in suit were agreed to be given by Dl and D3 to P. 
The objection in execution that the portion of the 
decree about the properties to be given was not 
executable was rejected by the executing Court D2 
appealed against the order for himself and on be¬ 
half of D3 represented even in execution proceedings 
by Dl. 

Held : O. 32, R. 3 (5) clearly states that a person 
appointed in the suit as guardian-ad-litem continues 
as such throughout all proceedings arising out of 
the suit. AIR 1942 Pat 348; A I R 1944 Nag 78, Rel. 
on. Where nothing is shown that Dl was iemoved 
from her position as guardian-ad-litem, the appeal by 
D2 as representing D3 is not competent. 

An appeal by a person jointly interested along with 
others on any ground common to all of them and 
filed on behalf of the n is permitted by O. 41, R. 4, 
C. P. Code. D2 is not jointly interested in the decree 
against Dl and D3 who under the compromise, 
’‘agreed to give and have hereby given absolutely” 
the properties in dispute. D2, has therefore absolutely 
no interest in the propeities agreed to be given. The 
appeal is therefore incompetent. 18 Cut L T 315 : 
AIR 1953 Orissa 343 (344) (Prs 2, 3, 4) (DB). 

-0. 32, Rr. 3 (5), 8 and 9—Removal of guardian— 

Guardian-ad-1 item appointed by Court can be re¬ 
moved by Court for proper reasons. AIR 1955 
NUC (Pat) 1863 (DB). 

ORDER 32, RULE 4 
SYNOPSIS 

(Civil P. C. (1908), O. 32, R. 4.) 

1. Scope. 

2. W ho may be next friend or guardian. 

3* Persons with adverse interest. 

4. Guardian appointed by competent authority. 

5. Appointment without consent. 

6. Officer ot Court as guardian-ad-litem — Sub¬ 

rule (4). 

1. Scope. 

' O. 32, R. 4 — Hindu Widows’ Re-marriage Act 
(1856), S3 — Section does not provide for guardian 
ship of minor’s property — Suit b next friend of 
minor — Next friend need not get himself appointed 
as guardian under Guardians and Wards Act — Only 
safeguard is provided by O. 32 (4 C. P. Code. See 
Hindu Widows’ Re-Marriage Act (1856), S. 3. AIR 
1962 Pat 436 (DB). 

O. 32, R. 4 — Non-observance of Rr. 3 and 4 — 
Minor represented by father — No conflict of interest 

— No prejudice — Decree cannot be set aside under 
S. 151, A I R .966 Raj 189. 

— O. 32, Rr. 4 and 9 — Suits by and on behalf of 
idols—O. 32 applied by analogv. A I R 1955 NUC 
(Raj) 359. 

2. W T ho may he next friend or guardian. 

— O. 32, R. 4 — Mother not natural guardian of 
minor Muhammadan defendants — Exemption con¬ 
tained in S. 148 h). Bengal Tenancy Act has no 
appli at ion — Minor defendants not properly repre¬ 
sented in ient suit by proper guardian. 8ee Tenancy 
Laws — Bengal Tenancy Act (8 of 1885), S. 148 (h). 
ILR (1954) 1 Cal 122. 

- O. 32, R. 4 - Who can act as guardian or next 

friend — Guardian-ad-litem appointed — No other 
person has locus standi to file application in pro¬ 


ceedings on behalf of minor, as long as appointment 
is not revoked. AIR 1955 NUC (Madh B) 3021. 


-O. 32, Rr. 4 (1) and (2) and 9 — Who can act as 

next friend of minor —- Competency of next friend 
finally determined by High Court in revision— 
Lower appellate Court cannot re-open the question. 

Any one can act as a next friend of the minor 
subject to the limitation stated in O 32, R. 4(1). 
Sub-rule (2) of R. 4 provides that where a minor has 
a guardian appointed or declared by competent 
authority, no person other than such guardian shall 
act as the next friend of the minor or ae appointed 
his guardian for the suit. Even in such a case, how¬ 
ever, the Court has power to appoint another person 
if it is of opinion that it is for the minor’s welfare 
that another person should be permitted to act to 
be appointed as the case may be. 


When an application for removal of the next friend 
of the minor and for appointment of the mother who 
was the de fauto and natural guardian of the minor 
plaintiff as next friend made by the defendant 
as well as by the mother of the minor plaintiff was 
dismissed by the trial Court and the order was con¬ 
firmed on merits by the High Court in revision it 
was held that it was not open to the lower appellate 
Court to re-open the question of the competence of 
the next friend to institute the suit. 


Held, on facts that there was no legal bar to the 
next friend acting as such on behalf of the minor in 
instituting a suit for pre-emption on behalf of the 
minor. ILR (1955) Nag *2? 1954 Nag L j 688 s 
AIR 1955 Nag 67 (69) (pt A) (Prs 12, 13) (DB). 


3. Persons with adverse interest. 

O 32, R. 4 — Suit by minor nrt properly re- 

prese ted — Decree - Binding nature — Remedy of 
minor. 

Per In Curiam : Even if a minor plaintiff is not 
properly represented in the previous litigation, it 
does not necessarily follow that she is entitled to 
bring a second suit and to have it tried on merits. 
In that contingency, the only and the proper remedy 
of the plaintiff is to institute a suit for a declaration 
that the decree passed in the previous suit was not 
binding on her, for setting aside the decree on the 
previous suit and for revival of that suit 60 Bum L R 
382 : ILR (1958) Bom 869 i AIR 1959 Bom 125 (i29, 
130) (Pt B) (Pr 9). 


— U. -iz, Rr. 4 (Madras Amendment) and 15 — 
Next friend — Ach erseness of interest to disqualify 
should relate to subject-matter. 

Any persi n who is of sound mind and has attained 
majority may act as next frien l of a minor or a 
lunatic for the suP, provided that the interest of 

that person is not adverse to that of the minor or the 
lunatic. 

rhe proviso to O. 32, R. 3 (U (Madras amendment) 
read with R. 15 in the case of lunatics has reference 
to adverseness of interest regarding the subject- 
matter. \\ here it is nobody’s case that the next 
friend would be interested in seeing that the case 
is dismissed and even according to the allegation of 
the defendant, which is that the next friend claims to 
be the legally wedded wife of the plaintiff in order to 
knock away the properties, she would only be too 
anxious to obtain a decree on behalf of the lunatic 
it cannot be said that the interests of the next friend’ 
aye in any uay adverse to the lunatic plaintiff. 
(19'>2) 1 Mad L J 358 1961 Mad VVNSb 74 Mad 

(346) (Pt AMPr 1 2f(DB). 1 2 /1 : A 1 R 1961 Mad 345 


O. 32, R. 4 (1), Proviso—Scope of—Nair tar 


wad 


—Suit for partition of tarwad property by member 
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of unsound m.nd-Next friend describing herself as 

J-l y . m T ,ed WI h of P lai «H«-Defendant denying 
status of next friend as married wife-interest of 

. iext friend Ii adverse — Travancore Nair Regula- 
T lo . n ^«)» S. 33 — Travancore Hindu 

( c Ren ? ova ! ~ of Disabilities) Act (18 of 
1114, iM. L.)» Ss. 4 and 5 — Supervening insanity — 

It ground of exclusion — Right of adult member of 
unsound mind to partition. 

i ^ection 33 of the Travancore Nair Regulation (2 of 
11UU, Al. E.) confers on every adult member of a 
tarwad the right to claim his or her share of the 
Pr operties of the tarvvad. Every adult member, even 
it he be of unsound mind, would be entitled to claim 
his share and enforce that right by a suit. Of course 
he should be properly represented in such a suit to 
enforce his right. In that respect the provisions of 
the procedural law, O. 32, Civil Procedure Code, 
would govern. Further, under S. 4 of the Travancore 
.Hindu Inheritance (Removal of Disabilities) Act (18 
of 1114, M. E.) even congenital lunacy or idiocy is 
not a ground of exclusion from inheritance. Hence 
in the case of supervening lunacy, there is absolutely 
no exclusion from inheritance. 

_ T , he Proviso to O. 32, R. 4 (I), Civil Procedure 
<^oue read with R. 15 in the case of lunatics, has 
reference to adverseness of interest regarding the 
subject-matter. Where it is not the case'of any party 

* u nex ' ^ r * ent ^ would be interested in seeing 
that the suit is dismissed, but on the other hand, 
she would only be too anxious to obtain a decree on 
oehad of the lunatic, it cannot be held that her 
interests are in any way adverse to those of the 
lunatic plaintiff and therefore the suit is not properly 
framed. (1962) 1 Mad L J 358: 74 Mad L W 41 . 
1961 Mad W N 82: 1961 Ker L T 271: \IR 1961 
Mad 345 (346, 347) (Pt B) (Prs 4, 5, 7) (DB). 

“—p. 32, Rr. 4, /, O. 47, Rr. 1 and 2 — Next friend 
having adverse interest — Effect of compromise — 
Application for revival of suit — (Limitation Act 
1(1908), Art. 173). 

A compromise in which the next friend secures a 
bene at for himself is not binding upon the minor. 
It is incumbent upon Courts to see that next friends 
of minors do not interest themselves in the litigation 
which they are carrying on before the Court ou 
behalf of a minor with a view to securing a benefit 
or advantage to themselves. It is of the utmost im¬ 
portance that in the case of a minor, the next friend, 
when he corn promises the case, should do so entirely 
for the benefit of the minor and without any ad¬ 
vantage to himself. In such cases it is of no conse¬ 
quence that the minor received a benefit, large or 
small, by the compromise. The minor was not re¬ 
presented by reason of the next friend having carved 
out an interest for herself, and the compromise and 
the decree upon it must be treated as nullities. The 
suit must, therefore, be taken to be still pending as it 
was when the illegality occurred, and the plaintiff 
can move the Court at any time to continue further 
proceedings under the suit. 


—0. 32, R. 4 - Next friend - Adverse interest - 
Test Suit to declare adoption invalid— Represeota 

vor v! m m ? V ,s . ter by husband of elder ^sister — 

\ alidity (Hindu Law—Adoption). 
fA iA t i mateIy . comes t0 the facts of each case as 

A rR 1929 Mad 213, Rel. represented or not - 

A died leaving three daughters, B. C and D. C was 
a minor and was living with her adopted brother K. 

r, ( a l n i as . Pontiffs, brought a suit for declaring 
. adoption invalid. Bs husband G was shown as 
C s next friend. 

Held, (1) that under Hindu Law the unmarried sister 
G will have a preferential claim over those of the 
married sisters if the adoption of K, Defendant No. 1 

was held to be invalid and as such interests of C 
were not sufficiently protected by G. 

|‘ he very circumstance that the minor 
plaintiff C was living with the defendant K was also 
a tact which could not be overlooked. Besides, the 
relationship of the parties was such that the interest 
o tie mmoi would not be considered as safeguarded 

by the next friend. ILR (1959) Cut 521 s (1959) 1 
Orissa J D 406. 

D’ D) — Debt incurred by Karta of 

Hindu joint family Suit by creditor against Karta 
and minor Karta if proper guardian of minor. 

As under the Hindu law the debt incurred by 
the manager of the joint family, if not for the 
purpose of joint family cannot bind the other mem¬ 
bers of tne family, in a suit by a creditor against the 
Karta and a minor for recovery of loan borrowed by 
the Karta. a defence different from that of the Karta 
is open to the minor, namely that he was not bound 
by the debt. To take up such a defence byHhe Karta 
would be to contradict himself with regard to his 
representation to the creditor. Hence interest of the 
Karta must be presumed to be adverse to that of the 
minor and, therefore, Karta would not be a proper 
guardian in such suit. 17 Cut L T 164 : AIR 1952 
Orissa 111 (111, 112) (Pt B) (Pr 3). 

O. 32, R. 4 (1) Proviso — Decree passed con¬ 
trary to—Who may attack validity. 

The procedure laid down in the proviso to R. 4 (1) 
has been enacted to safeguard the interest of the 
minor. Therefore, it is the minor alone who may 
attack the validity of a decree, if any, passed against 
him in a manner contrarv to the provisions laid 
down in the proviso to R. 4 (1) or allowed to be 
passed against him under a guardian not qualified to 
represent him. A decree even if passed in contra¬ 
vention of the proviso will remain a valid decree 
unless avoided by or on behalf of the minor. 19 MLJ 
631 (P C), Disting. AIR 1958 Pat 477 (4S0) (Pt A) 

(Pr 9). 

-O. 32, R. 4(1) and (3) — Person with adverse 

interest—Appointment as guardian—Effect. 

The provision contained in O. 32, R. 4 (1) that no 


Even if the application for revival of the case be 
treated as an application for review, the error is 
apparent on the face of the record, because the next 
friend secured a benefit to herself, and the Court 
could not allow the plaintiff to be represented by 
such a next friend. There is no difficulty in the 
successor of the original additional District Judge 
setting aside the decree, because the prohibition con¬ 
tained in O. 47, R. 2, does not apply to a case in 
which an error apparent od the face of the record is 
demonstrated. As this w£s not an application for 
review at all but as it purported to be an application 
for reviving the case, no question of limitation arose 
in this context 1956 Nag L J 209 : AIR 1956 Nag 
215 (217, 218, 219) (Pt C) (Prs 11, 12, 14, 16, 18). 


person whose interest is adverse to that of the minor 
should be appointed his guardian for the suit is a 
mandatory provision, and if such a person is ap¬ 
pointed guardian it cannot be said that the appoint¬ 
ment was made according to law. 31 All 572 (PC), 
Foil. ILR (1955) Trav-Co 341 : 1955 Ker L T 849 t 
AIR 1§56 Trav-Co 70 (73) (Pt A) (Pr 12) (DB). 

4. Guardian appointed by competent authority. 

•-O. 32, R. 4 (2)—Scope—See Ibid, O. 23, R. 3. 

AIR 1960 S C 444. 

-O. 32, R. 4 —‘Proper guardian’— Suit relating to 

tarwad properties — Mother — If proper guardian— 
(Travancore Ezhava Act (3 of 1100), S. 13). 
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The mother of the minor members of a tarwad is 
not incompetent to be appointed as their guardian 
in a suit relating to their tarwad properties. There 
is nothing in the Travancore Ezhava Act to indicate 
that the mother is in any way disqualified from func¬ 
tioning as the guardian of her minor children. She 
has as much right and interest just as her minor 
children in the properties of their tarwad. She being 
also a natural guardian of her minor children, there 
can be no legal impediment or even impropriety in 
her functioning as the guardian of her minor child¬ 
ren when the question of such guardianship arises in 
relation to their right and interest in the properties 
of their tarwad. ILR (1958) Ker 1064 i 1958 Ker L T 
1028 : 1958 Ker L J 1249 : AIR 1959 Ker 169 (170, 
171) (Ft A) (Pr 3) (DB). 

- O. 82, Rr. 4 and 4-A (1) (as amended by the 

High Court) — Person other than certificated guar¬ 
dian appointed as guardian—Effect. 

The Code (as amended) nowhere lays down that 
the certificated guardian alone shall be the guardian 
for a minor. Indeed, the purport and intent of the 
Code and the rules thereunder (as amended) are that 
there should be representation of the minor by some¬ 
one who has the authority by a Guardian Court or 
the Court trying the suit. Where the task of the 
appointment of a guardian has already been fulfilled 
by the Guardian Court, the trial Court is bound to 
give effect to that decision. But it has to he noticed 
that even in those cases it is open to the trial Court 
to depart from the opinion of the Guardian Court 
and appoint a person of its own choice. The gist of 
the matter, therefore, is that the jurisdiction is of 
the trial Court, though of course it should not light¬ 
ly depart from the decision of the Guardian Court 
and that jurisdiction is circumscribed by the provi¬ 
sion of a rule that whenever another person is ap¬ 
pointed the Court must give its reasons. 

Where the Court does not know that a certificated 
guardian has been appointed and the plaintiff in 
the suit merely names two guardians of the minor 
defendant one a natural guardian and the other 
merely described as a guardian simpliciter, the Court 
cannot be assumed to know who the second person 
is. In such a case, if the Court on refusal of service 
by the natural guardian, appoints the Court Reader 
as the guardian of the minor acting bona tide, there 
is a procedural irregularity and not an illegality and 
the decree passed against the minor cannot be said 
to be void and of no effect against him. MB 1920 
Mad 745, Diss. from. Case law discussed. 1954 ftag 
L J 80 : ILR (1952) Nag 583 : AIR 1953 Nag 32 (35) 
(Prs 19, 21) (DB). 

5. Appointment without consent. 

-O. 32, R. 4 (3)—Appointment of guardian with¬ 
out his consent. 

Where merely after serving a notice on the propos¬ 
ed guardian the Court appoints him as the guardian 
of the minor defendants, the appointment is irregular 
as it is made without his consent and the minors 
cannot he said to be properly represented. 1950 
A M L J 54 : A I R 1951 Ajmer 27 (28) (Ft B) 
{Prs 4, 5). 

-O. 32, R. 4 (3)—Implied consent. 

As the clause now stands, the consent contemplat¬ 
ed by it may be express or implied and there is no 
justification for construing the clause as referring to 
or contemplating express or written consent only. 
AIR 1925 Mad 30 (Eh), Rel. on. I L R (1958) Ker 
1064 : 1958 Ker L T 1028 : 1958 Ker L J 1249 : AIR 
1959 Ker 169 (171) (Pt C) (Pr 5) (DB). 

-O. 32, R. 4 (3)—Summons not duly served — See 

Ibid, O. 9, R. 13. AIR 1955 NUC (Raj) 292 (DB). 


-O. 32, R. 4 (3) — Implied consent — Unwilling¬ 
ness of proposed guardian to act as such — Duty of 
Court. 

It is true that the consent need not be express. The 
consent may be implied from the circumstances of the 
case. But, in a case in which the proposed guardian 
has expressed his unwillingness to be the guardian 
for the suit it is the duty of the Court to appoint 
another person as guardian, and if the suit is allowed 
to proceed against the minor without another person 
being appointed as his guardian for the suit, it cannot 
be said that the minor has been represented in the 
suit. I L R (1955) Trav-Co 341 : 1955 Ker L T S49 : 
AIR 1956 Trav-Co 70 (73) (Pt B) (Pr 13) (DB). 

6. Officer of Court as guardian-ad- 
litem — Sub-rule (4). 

-O. 32, R. 4 — Court guardian — When to be 

appointed. 

Plaintiff sued for partition and separate possession. 
Defendant 1, S was minor and the other defendants 
were D, the cousin of S and D’s brothers and mother 
G. D showed his unwillingness to act as guardian of 
S on the ground that his interest was adverse. Plaintiff 
proposed Court Reader as guardian and the Court 
asked G’s counsel to keep her present in Court. The 
counsel however insisted on notice to her. The Court 
thereupon appointed the Court Reader as guardian. 
S himself had stated that G should he appointed 
guardian. G and S challenged the order as without 
jurisdiction on the ground of want of notice. 

Held, that the plea was too technical, that if interest 
of CPs son D was adverse CPs interest would obvious¬ 
ly be in conflict with that of the minor S, that if G 
wanted to safeguard the minor’s interest she herself 
would have appeared in Court and not insisted on a 
notice, and that G was not a proper guardian. A I R 
1927 Bom 643, Dist. 1960 Nag L j (Notes) 45. 

-O. 32, R. 4—Applicability — Execution proceed¬ 
ings — Representation of minor — Appointment of 
guardian — Near relation of minor not available — 
Appointment of Nazir of Court as guardian held 
valid — No evidence to show that he was guilty of 
fraud, collusion or negligence — Minors held pro¬ 
perly represented in execution proceedings. 1960 Ker 
L T 1032 : A I R 1961 Ker 172 (173) (Pt A) (Pr 4) 
(DB). 

~—O. 32, R. 4 (4)—Officer of Court as guardian-ad- 
litem. 

The omission to issue notices to certain persons 
who are alleged to he fit and willing to act as guar- 
dian-ad-litem for the: minor or failure to record the 
statement of one of them whether he was or was not 
willing to act as guardian-ad-litem does not vitiate 
the appointment of Court Reader as guardian or 
render the decree null and void. These would be 
irregularities which do not affect the decree unless 
the minor’s interests are prejudiced. The minor will 
not be entitled to get the decree set aside unless pre¬ 
judice on account of gross negligence of guardian is 
proved. AIR 1916 All 353, Rel. on. 1954 Nag L J 50 : 

ILR (1953) Nag 911 : A I R 1954 Nag 135 (137 138) 
(Pt A) (Prs 9. 10). 

O. 32, Rr. 4 (4) and 11 —Officer of Court as 
guardian-ad-litem. 

Appointment of a guardian-ad-litem for a minor 
defendant is not a matter of mere form. The rules of 
O. 32 have to he strictly followed. The Court has to 
be satisfied that the person proposed as guardian-ad- 
litem is a fit and proper person to represent the 
interest of the minor. Even in the appointment of an 
officer of Court as guardian the Court must satisfy 
itself that the officer is a ht and willing person to 
protect the interest of the minor and has no interest 
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Rule 11 of O y , ad M erse t0 that of the minor. 

Kuie U ot 0. 32 is applicable to such guardian He 

can retire and the Court can remove hirm 

Where the Court appoints the Court-Reader bv his 

"’f jt means that the appoint- 

P ® j' s ln |} ,s individual capacity and not as a Court- 

19o ,?A aK L J 50 s ILR (1953) Nag 911 : AIR 
1954 Nag 13o (138) (Pt B) (Pr 12). 

“i?| 3 f ^; K / .1 O)-Conditional order dismissing 
appeal for failure to deposit costs of the guardian of 

oSTSTdb)?' j “'- s " s ' M8 - A ' R 195 “ 

ORDER 32, RULE 5 

ri *?• r Rr \ 5 (!) and 3 (3) (Mad), O. 22 R.l — 

minors 0 — d A fen r an f t;ap ? el, u n ^ ~“. Legal representatives 
r » Application for bringing them on record — 

ATT? ori A d Ju y J ext L riencl * See lbid ’ °* 32 > R. 3 (3). 
AIR 1961 Andh-Pra 302. 

—‘O. 32, R. 5 (2) — Appeal by minor — Next friend 
dying during — New next friend not appointed — 

Bom 232 f (DB). lty ‘ ^ Ib ‘ d ’ °' 32, R ' L A 1 R 1959 

-O. 32, R. 5 (2)—Scope. 

Order o2, R. 5 (2), has only a limited scope and 
operation and applies to a case where there has been 
no appointment of a guardian-ad-litem at all and not 
to a case where there has been an appointment which 
is subsequently held to be an improper or illegal 
appointment. ILR (1947) 2 Cal 73. 

■ O. 32, R. 5 (2)—Applicability — Decree against 
lunatic not properly represented — Application to 

bility Slde ~~ ^ a,nta * na kdity—Section 151—Applica- 

An application for setting aside a decree passed in 
a suit in which the defendant concerned was a lunatic 
but was not properly represented, if not strictly 

covered by O 32, R. 5 of the Code, is maintainable 

under S. 151 of the Code of Civil Piocedure ILR 

(28 5 29MPr 6) *’ 36 ^ L J 179 8 A 1 R 1959 Mys 2S 

O. 32, R. d (2) Minor not properly represented 
—Decree passed—Remedies of minor — Application 
under S. 151 treated as one for review. See Ibid 
O. 47, R. 1. AIR 1955 NUC (Pat) 1863 (DB) 

" O' 32, R. 5—Removal of guardian—Guardian-ad- 
litem appointed by Court can be removed by Court 
for proper reasons. See Ibid, O. 32, R. 3. AIR 1955 
NUC (Pat) 1863 (DB). 


to have been instituted only on the day the mother of 

day, the period of limitation for filing the appeal had 
expired, the Court has power to extend the time under 

1952 63 Jr “(A 2 P ' P ‘“ L B 608 ■ A '« 

AnS'° der attaining majority during pendency— 
Foff 19P0 w«-o nti r n r Ued ' A,R 1939 Sind 332, 

oil. I9C0 Raj L W 6/6 : ILR (1960) 10 Raj 1453. 

——0 : 32 R. 5 S. 47-Travancore Civil P. C-. O. 32 
R. 3 (5) Law before introduction of sub-rule (5l — 

Dresenf 3 h . re P rese,lt,n R minor in suit continues to re- 
intr h’m ' inl In ex ® cut, °n Another person represent. 

held not V™ ,'"? and notic « sent t0 bim—Minor 

Held not represented in execution — Execution nro- 

ration*Hi !l° ^ not . bindil ?S on minor Suit for decla- 

as annual.m ,nor i ,s " ot hound h y sa,e can be treated 
as apphcation under S. 47-Limitation is under Art. 

166’a„ L d 1 m a ,: ,0n ACt (L,nlltati0n Act (1"8), Arts. 

; i It r, I i aS .! : ’ een , tbe i aw in Travancore even before the 
introduction ol sub- r. 5 to O. 32, R. 3. C. P C (Tra- 

vancore) in 1120 that the guardian appointed for a 

minor in a suit continues to be the guaroian of the 

minor tor purposes of execution also. Where therefore 

in the execution application filed by the decree-holder 

tt.e minor was represented not by the person who was 

appointed as his guardian for the suit but by his 

mother who was not competent to represent him and 

a notices relating to the execution were served on 

er, it must he taken that the minor was not represent- 

e m the execution proceedings. These proceedings 

cannot therefore bind the minor. The fact that the 

guardian lor suit applies to the execution court to 

correct the record and put his name as guardian and 

clothe him with authority to act on behalf of the 

minor, does not mean that he acted on behalf of the 
minor. 

In view of the fact that the minor was not properly 
represented in the execution proceedings in such a 
case the sale cannot affect the interests or the minor 
and is void so far as the minor is concerned. 

The suit, so far as it impeaches the validity of the 


Except in the case of an application under O. 21, 
R. 90 of the Indian Civil Procedure Code for setting 
aside a court sale on the ground of material irregula- 
t r ritv or fraud in publishing or conducting it in wnich 

U. 3J, It. 5 E»uardian-ad-Iitem of minor defen- case Art. 16fl (corresponding to Art. 151 of the Tra- 

. 1 A ' vancore Limitation Act) would apply, it is Art. 181 

• (corresponding to Art. 185 of the Travancore Limita¬ 
tion Act) that applies to applications for relief on the 
ground that the court sale is void, and the limitation 
is three years from the time when the right to apply 
accrues. Case law Ref. 1952 Ker L T 1 ILR (1951) 
T C 72S : AIR 1952 Trav-Co 136 (138, 139, 140, 
141) (Prs 5, 6, 12, 13, 19) (DB). 


^ xm v^uaivnaii-aa-iucm wi miliur Ucien- 

dant not retiring or removed—Appeal or revision 
must he filed by him on behalf of minor and not by 
person who is not appointed guardian ad.litem. AIR 

1952 Pepsu 63 Rel. on. ILR (1952) Patiala 197 : AIR 

1953 Pepsu 129 (132,133) (Pt E) (Pr 18) (DB). 


O. 32, R. 5—Appeal filed by person other than 
next friend—Validity — Such person subsequently 
appointed next friend after expiry of limitation — 
Effect of—Limitation Act, S. 5. 

Where the next friend of a minor plaintiff has once 
been appointed, such appointment continues for the 
whole of the lis or until it is revoked by the Court or 
until the next friend has been removed under O. 32, 
R. 9, C. P. Code, and the next friend is the only person 
who can prefer an appeal on behalf of the minor. An 
appeal filed by another person, e. g., minor’s mother, 
is without authority and is not properly presented. If 
the minor’s mother is subsequently appointed next 
tnend in the place of the previous next friend, the 

•• . * - ^ effe ct only on the date on which 

it is made and the appeal can consequently be taken 


ORDER 32. RULE 6 

O. 32, Rr. 6 and 7—Scope—Duty of Court— 
Adjustment not given effect to by Court, coming 
before it — Court has to see whether it is in interest 
of minor. 

The object of Rr. 6 and 7 of O. 32 is to safeguard 
the interest of the minors towards whom Couits owe 
a special duty. The Court is bound to exercise its 
jurisdiction whenever it finds it necessary to do so. 
No doubt once an adjustment or compromise has b : en 
given effect to by the Court, parties other than the 
minor have no locus standi to question such adjust- 
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ment or compromise which has already passed into 
the domain of an order or a decree of the Court. 

The case of adjustment or compromise which has 
not been given effect to by the Court and comes before 
it for being given effect to, stands on a different foot¬ 
ing altogether. At that stage the Court has to see, 
before it puts into effect, whether it is in the interest 
of the minors who are affected by it or not. It cannot 
be said that the Court has no juris fiction to do so, 
once the guardian has already effected a compromise 
or adjusted the dispute. 1956 All L J 784 : AIR 1957 
All 250 (251) (Prs 5, 6, 7)(DB). 

-O. 32, R. 6 — ‘Discharge’ — Execution of decree 

for partition — Manager of joint family consisting of 
minor can give discharge and can execute decree. See 
Limitation Act (1908), S. 7. AIR 1955 All 186 (DB). 


O. 32 Rr. 6 and 7—Limitation Act (9 of I90S), 

7— Respective scope—Execution of a joint decree 
—Computation of period of limitation—Fact of one 
decree-holder being of unsound mind and inability 
of manager to give discharge — Relevancy 

A joint decree was sought to be executed beyond 
three years’ limitation, on the pleas that, the decree 
was actually signed by the Deputy Registrar only on 
a later date ana that, as one of the decree-holders 
happened to be a person of unsound mind and the 
mother was appointed as Court guardian, the manager 
of the family was not in a position to give discharge 
within the connotation of S. 7, Limitation Act. This 
defence did not prevail with the executing Court and 
the District Court. The appeal to the High Court was 
dismissed by a single Judge. In Letters Patent appeal: 

Held, the circumstance that the decree was signed 
by the Deputy Registrar on a later date does not come 
to the rescue of the decree-holders, as for purpose of 
computation of limitation, time runs from the date of 
judgment. The fact that one of the members happen¬ 
ed to be a person of unsound mind and consequently 
a guardian was appointed does not affect the povver 
of the manager to give a valid discharge. Order 32, 
Rr. 0 and 7. Civil Procedure Code, do not impose any 
restriction on the manager of the joint family, who is 
not appointed as the next friend or guardian to give a 
discharge within the contemplation of S. 7, Limita¬ 
tion Act. These rules are attracted only to the case of 
a next friend or guardian. They leave the powers of 
the manager, who is not acting as the next friend or 
guardian, untouched. S. 7 of the Limitation Act 
tefers to the capacity of the person to give a discharge 
and that capacity is not in any way curtailed by 

O. 32 R. 0 of the Code. (1964) 1 Andh L T 210 : 
(1964) 1 Andh VV R 277. 


-O. 32 R. 6 —Scape of. 

O. 32. R. 0 is designed to safeguard the interest of 
the minor and as a protection against the guardian 
frittering away the moneys got on behalf of the 
minor under a decree and it is not designed to protect 
the interest of the opposite side. 

In pursuance of an order passed on agreement 
between the parties in appeal, a Commissioner was 
appointed for the ascertainment of mesne profits. 
After an elaborate enquiry, he found that a sum of 
Rs. 73 800 was due to the minor plaintiff by way of 
mesne profits. Both sides filed objections to this 
report, the plaintiff claiming ’that he had to get at 
feast another Rs. 50,000 and the defendants contend¬ 
ing that the plaintiff would not be entitled to more 
than Rs. 40,000. This necessitated an enquiry into 
this matter by the lower Court. It was to p,iy the 
counsel for the plaintiff, in connection with this 
enquiry, that the present application had been filed. 

Held, that it was not necessary that the minor’s 
guardian should be called upon to furnish security 
for any amount that might be directed to be paid to 


him to pay to the counsel for the prosecution of the 
enquiry before the lower Court. (1954) 2 Mad L J 
(Andhra) 63 : 1954 Andh L T (Civ) 86 : AIR 1954 
Andhra 40 (42) (Pt A) (Pr 6). 

-O. 32, R. 0—Joint Hindu family—Right of Karta 

to receive money on behalf of minor. 

Order 32, R. 0 prohibits only a next friend or a 
guardian, without leave of Court, from receiving any 
money on behalf of a minor under the decree. There 
is nothing in that rule to prevent the father to receive 
money before or after the decree on behalf of the 
minor unless he is appointed as guardian-ad-Iitem. 
Order 32, R. 0, does not affect the powers of a Karta 
of a Hindu family unless and until the Karta is 
appointed as the guardian-ad-litem of the minor in 
the suit. ILR (1947) 2 Cal 73. 

-O 32, R. 6 -Discharge to be given with permis¬ 
sion of Court is not one within S. 8. See Limitation 
Act (1908), S. 7. 1956 Ker L T 282 

-O. 32 R. 6 (2) — Scope — S. 145 and O. 32, R. 0 

(2) whether mutually exclusive — Security bond not 
falling under O. 32, R. 6 — It can be enforced in exe¬ 
cution under S. 145, See Ibid, S. 145. AIR 1957 Trav- 
Co 151 (DB). 

ORDER 32, RULE 7 
SYNOPSIS 

(Civil P. C. (1908), O. 32, R. 7) 

I- Scope. 

2 “Without the leave of the Court expressly re. 

corded.” 

3. Effect of grant of leave for compromise—Trans¬ 
fer by guardian-ad-litem. 

4. Effect of compromise without leave of the 
Court. 

5. Compromise by natural guardian, father or 
managing member of a joint Hindu family. 

6. Agreement to be bound by oath, if a compro¬ 
mise. 

7. Abandonment of issue, if compromise. 

8. Agreement to refer to arbitration. 

9. Gross negligence of next friend or guardian. 

10. Fraud. 

11. Minor attaining majority pending suit. 

12. Procedure to set aside compromise decree. 

1. Scope. 

• O. 32, R. 7, S. 141—Scope and applicability_ 

‘Any agreement or compromise.with refe¬ 

rence to the suit’ - Interpretation — Rule applies 
to execution proceedings — Execution—Minor judg¬ 
ment-debtor — Agreement by guardian-ad-litem 
withdrawing application under O. 21, R. 90—Leave 
of Court not necessary—Applicability of S. 141. 

Order 32, R. 7 is one of the provisions designed to 
safeguard the interests of a minor during the pen¬ 
dency of a suit against hostile, negligent or collusive 

acts of a guardian. The crucial words are ‘any agree¬ 
ment or compromise.with reference to the 

suit ’ The words ‘with reference,* may take in every 
procedural step in the conduct of a suit, such as ad¬ 
journment, admission of documents, interlocutories 
inspection, etc. Consistent with the purpose of the 
rule the words ‘with reference to the suit’ must be 
limited to the rights put in issue in the suit. The next 
limitation is that the protection is only during the 
pendency of the suit. For the purpose of O 32 R 7 
an execution proceeding is a continuation of a suit 
1 bus, the rule would also apply to an agreement or 
compromise with reference to an execution proceed 

ing. But just like in the case of a suit in the case of 
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execution proceedings also the agreement or compro¬ 
mise shall be one affecting rights or liabilities ascer¬ 
tained or declared by the decree put in execution. 
Mere procedural steps not affecting the rights or 
liabilities so declared are not governed by the provi¬ 
sion. The guardian may agree to an adjournment of a 
sale, to a waiver of a fresh proclamation, to a reduc¬ 
tion of upset price, etc. It could not have been the 
intention of the Legislature that every time such a 
step is taken, the procedure laid down in O. 32, R. 7 
should be complied with. ILR 29 Mad 309 and AIR 
1933 Mad 450 (FB), Rel. on. 

The next limitation is that the agreement of com¬ 
promise shall be entered into with a party to 
a suit or his legal representative. AIR 1943 P C 90, 
Rel, on. 

Held, on facts (i) that the application filed by the 
judgment-debtor to set aside the sale was an applica¬ 
tion in execution of a decree. 

Per Majority: Sarkar, J., (contra) i To attract O. 32, 
R. 7, the agreement or comproroise entered into be¬ 
tween the guardian and the auction-purchaser should 
be an agreement or a compromise affecting the rights 
or liabilities declared by the decree. The agreement 
or compromise entered into by the guardian in res¬ 
pect of the execution sale did not affect the rights 
ascertained and declared by the decree and therefore, 
the leave of Court under O. 32, R, 7 of the Code was 
not necessarv> (ii) S. 141 did not apply: ILR 17 All 
100 (PC), Foil. AIR 1950 Mad 397 (FB), Affirmed. 

Per Sarkar, J. (Contra): 0.32, R. 7, applies to all com¬ 
promises of execuuon'.proceedings, excepting of course 
compromises concerning the conduct of them, and 
this whether the compromise directly affects the 
rights or liabilities under the decree or not. Any com¬ 
promise of a proceeding which concerns the dispute 
involved in it would require the sanction of the 
Court. 

There is no justification for limiting the operation 
of the rule in its application to execution proceedings 
only to compromises which directly affect the rights 
and liabilities under the decree. The rule would 
apply, among others to compromise which bring a 
proceeding to an end and thereby affect the rights or 
liabilities of the infant involved in it. The compro¬ 
mise in the instant case cannot be said to be one re¬ 
lating to the conduct ol the proceeding. It was a 
compromise which should have been made with the 
sanction of the Court. Dokku Bhushayya v. Katra- 
gadda Ramakrishnayva, 1963 S C D 282 : (1963) 2 
Andh L T 25 : (1963) 2 S C R 499 : AIR 1962 S C 
1886 (1888, 1889, 1891, 1892) (Prs 6, 8, 9, 20, 21, 
22, 23, 24). 

•-O. 32, R. 7—Leave of Court not necessary to 

negotiate or conclude provisional agreement with 
other side- 

Order 32, R. 7 read as a whole clearly means that 
no next friend or guardian for the suit can enter into 
agreement or compromise which will bind the minor 
unless the Court sanctions it. A compromise without 
leave of Court and a decree passed thereon is not a 
nullity but is merely voidable at the option of the 
minor. It is not necessary that the guardian should 
obtain the sanction even before he begins negotia¬ 
tions with the other side. Such sanction is not neces¬ 
sary even to enable a guardian to conclude a provi¬ 
sional agreement with a view to compromise. AIR 
1937 All 65 (FB), Expl.; AIR 1940 Pat 603, Overruled. 
Bishundeo Narain v. Seogeni Rai, 1961 S C J 413 : 
1951 All L J (SC) 127 : 64 Mad L W 971 (2) : 1951 
S C R 548 : 30 Pat 947 : 89 Cal L J 73 : 1952 S C A 
388 : AIR 1951 S C 280 (2S3) (Pt B) (Pr 20). 

-O. 32, Rr. 7,6—Scope — Adjustment not given 

effect to by Court, coming before it for beiDg given 


effect to — Court has to see whether it is in interest 
of minor. See Ibid, O. 32, R. 6. AIR 1957 All 250. 

O, 32, R. / Applicability—De facto guardian 
entering into family arrangement after decree — 
Leave of Court. 

The words ‘with reference to the suit* refer to sub¬ 
stantive rights and liabilities of the parties involved 
in the suit. Order 32, R. 7 does not contemplate an 
agreement being made after the decree. Order 32, 
R. 7, therefore, is not applicable to a case where the 
de facto guardian enters into family settlement after 
the decree. AIR 1959 Andh Pra 40 (48) (Pt E> 
(Prs 12, 13) (DB). 

-O. 32, R. 7 — Applicability—Compromises sub- 

sequentto passing of decree. 

O. 32, R. 7, applies to compromise or agreement 
entered into not only prior to the decree but also sub¬ 
sequent to the decree, if it covers matters relating to 
the suit. To hold otherwise would be to defeat the 
provisions of R. 7 which was enacted to protect the 
interests of the minor. It follows that any agreement 
reached between the parties by the next friend or the 
guardian in a suit bearing on the subject-matter of the 
suit without the leave of the Court is voidable at the 
instance of the minor and cannot be enforced. ILR 
(1957) Andh Pra 429 : AIR 1958 Andh Pra 713 (716) 
(Pt D) (Pr 15) (DB). 

-O. 32, R. 7—Withdrawal of application—Power 

of Court. 

The conduct of the next friend has no relevancy 
on the question whether he can withdraw an appli¬ 
cation under O. 32, R. 7, and whether the Court has 
any power to prevent such withdrawal. If the con¬ 
duct of the next friend or a guardian-ad-litem is 
found to be adverse to the interests of the minor, the 
Court may in an appropriate proceeding taken in that 
behalf remove such next friend or guardian-ad-litem, 
and may appoint a new next friend or a guardian-ad- 
litem. But the Court cannot thereafter compel the 
new next friend or the guardian-ad-litem to prosecute 
the application for leave which had been withdrawn 
by his predecessor. 60 Bom L R 1171 : 1958 Nag L J 
589 : ILR (1959) Bom 277 : AIR 1959 Bom 260 
(261, 262) (Pt A) (Prs 3, 5). 

-O. 32, R. 7—Scope of. 

If a compromise is relied upon as a partial ad¬ 
justment of the suit, and a decree in terms of such 
compromise is sought for so as to make it binding 
also upon the minor plaintiffs it must be shown that 
the necessary leave was asked for and granted under 
the provisions of O. 32, R. 7 of the Civil P. C. 60 
Bom L R 1171 : 1958 Nag L J 589 : ILR (1959) Bom 
277 : AIR 1959 Bom 260 (263) (Pt D) (Pr 8). 

-O. 32, R. 7 (1); O. 3, R. 1 — Counsel duly ap¬ 
pointed by guardian-ad-litem of minors and autho- 
rised to enter into compromise — If competent tc 
file application*.seeking permission of Court. 

A counsel appointed by a next friend or guardian 
of minor for the suit is competent to seek the porm^- 
sion of the Court to enter into compromise on behair 
of the minors where by the terms of the Vakalatnama 
executed in his favour the power to enter into com¬ 
promise is specifically conferred upon him. 

R 7 (1) does not place any such ban on the right oi - 

counsel. AIR 1961 Ilim Pra 38 (40) (Pr 9). 


. 32, R. 7 — Scope. 

om promise in which a minor is a party can no 
orded without the leave of the Court and un t 
n the interest and for the benefit of the minor. 

5c K L R 50 : AIR 1954 J & K 31 (31) (Pt i 

oo n 7 — Applicability — Adjustment not 

led - See Ib?d P 0. 21, R. 2. AIR 1958 Madfc 
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—O. 32, R. 7 (1) — Grant of leave — Court if can 
compel guardian to apply for leave. 

Granting that leave ‘ex post facto* can be granted, 
where there is no application for the grant of such 
permission by the guardian who repudiates the agree¬ 
ment, the Court cannot compel him even if satisfied 
about his signature on the agreement to apply for 
leave to the Court. 68 Mad L W 832 : (1955) 2 Mad 
L] 602 : AIR 1956 Mad 89 (91) (Pt A) (Pr 6) (DB). 

•-O. 32, R. 7—Agreement in execution procee¬ 

dings—Application under O. 21, R. 90 by guardian 
of minor — Withdrawal in pursuance of agreement 
by guardian with auction purchaser — Applicability: 
App. No. 240 of 1943, Overruled. 

An application by a guardian of a minor under 
O. 21, R. 90 was withdrawn in pursuance of an 
agreement between the guardian on the one hand and 
the decree-holder and auction-purchaser on the other. 
According to the agreement the guardian-ad-litem 
was to give up the contentions regarding the invali¬ 
dity of the auction sale and was to withdraw the 
petition under O. 21, R. 90 and also to deliver 
possession of the properties purchased, to the auction- 
purchaser : 

Held, that the agreement, not being one relating to 
the rights of parties as claimed in the suit or to their 
rights and liabilities ascertained and decreed, did not 
come under O. 32, R. 7 and hence no leave of the 
Court was necessary for such withdrawal : App. 
No. 240 of 1943, Overruled. 

Held further, that even if the auction-purchaser 
was the decree-holder and not a stranger, the agree¬ 
ment of the kind referred to would not come under 
O. 32, R. 7. Bapayya v. Bhushayva, 1963 Mad L W 
155 (2): (1950) i Mad L J 196 : 1950 Mad W N 182: 
ILR (1950) Mad 974: AIR 1950 Mad 397 (401) (Prs 
18, 19) (FB). 

O. 32, Rr. 7, 4 and O. 47, Rr. 1, 2—Next friend 
having adverse interest — Application for revival of 
suit — (Limitation Act (1908), Art. 173) — See Ibid, 
O. 32, R. 4. AIR 1956 Nag 215 (DB). 

-O. 32, R. 7 — Scope. 

At the time when the compromise is to be recorded 
if the guardian takes up the position that the compro¬ 
mise is not for the benefit of the minors, Court cannot 
enforce it as against the minors : ILR 22 Mad 378 ; 
AIR 1925 All 570 and AIR 1923 Cal 685, Ref. 1955 
B L J R 620 : AIR 1955 Pat 243 (244) (Pt C) (Pr 6) 
(DB). ' 

—7 O. 32, R. 7 and O. 23, R. 3 — Compromise by 
minor’s guardian. 

If it is intended that minors to an action be bound 
by a compromise, then the guardian or the next friend 
of the minor must apply for the leave of the Court to 
enter into the compromise and if the guardian refuses 
to do so a compromise cannot be forced on the minor 
concerned although, in the opinion of the Court, the 
terms of the proposed compromise may be beneficial 
to the minor. It is the guardian or the next friend 
alone who can decide for himself whether or not he 
should obtain the leave of the Court to enter into a 
compromise. If he chooses not to apply for leave, 
then no compromise could affect the interest of the 
minor and the minor is not bound by any compromise 
which may have been entered into between the parties 
to the action : Cise law discussed. AIR 1951 Pat 584 
(586, 587) (Pt A) (Pr 8) (DB). 

-"O. 32, R. 7 — Applicability — Decree passed on 

basis of written statement of guardian of minor. 

Where there was no compromise entered into before 
the Court and all that happened was that the guardian 
of the minors in the written statement stated that in 
order to save costs, the claim of the plaintiff was 


being admitted and the decree was passed on the basis 
of the written statement, the provisions of O. 32, R. 7 
do not apply. 62 Punj L R 844 : AIR 1961 Pucj 203 
(204) (Pt C) (Pr 4) (DB). 

2. ‘‘Without the leave of the Court expressly 

recorded’’. 

•-O. 32, R. 7 — Leave of Court. 

There is no set form in which the certificate which 
the Court is required to record need be made. Where 
the Judge passes an order granting permission to 
compromise on behalf of the minor on ground that it 
is for minor’s benefit after applying his mind to the 
question there is substantial compliance with O. 32, 
R. 7. Bishundeo v. Seogeni Rai, 1951 S C J 413 : 
1951 All L J (S C) 127 : 64 Mad L W 971 (2) : 1951 
S C R 548 : ILR 30 Pat 947 : 89 Cal L J 73 : 1952 
S C A 388 : AIR 1951 S C 2S0 (282) (Pt A) (Pr 15). 

O* 32, R. 7 — Leave of Court not expressly 
recorded — Effect. 

Where no order granting leave to compromise has 
been passed and expressly recorded, the compromise 
is not binding on the minor and the decree can be set 
aside, so far as the minor is concerned, without any 
further condition. 1951 R D (H C) 203 : 1951 All 
W R (H C) 407. 


-O. 32, R. 7 — Leave to compromise — Question 

of benefit of minor — Consideration by Court — 
Evidence Act, 1872, S. 144, 111. (f). 

fn granting leave to the guardian to enter into a 
compromise or agreement on behalf of minors, the 
Court must apply its mind to the question whether 
the proposed agreement or compromise is for the 
benefit of the minors. But the mere fact that the 
Court has not stated that the compromise was for the 
benefit of the minor is not enough to show that the 
Court did not consider this aspect of the matter. The 
presumption is that the Court did consider that the 
compromise was for the benefit of the minor. The 
presumption thus raised is however, rebuttable 1951 
RD(HC) 203 : 1951 All W R (II C) 407. 


UsL, A\ 


iccuiu ui icave ui i^ourt 


R is no doubt desirable that an order under O. 32* 
R. 7, Civil I. O., should be passed by the Courts after 
carefully considering the fact and the interest of the 
minor and the order, as far as is possible, should 
show that the Court had applied its mind to the 
question whether the compromise was or was not for 
the benefit of the minor. Rut it cannot be laid down 
that where all these facts are not mentioned in the 
order the order itself must be deemed to have been 
vitiated. Where the guardian of the minor had made 
an application under O. 32, R. 7, Civil P. C„ and had 
the facts and the grounds on which he asked 
the Court to give him permission to enter into the 
compromise as it was for the benefit of the minor, the 
Court must be taken to have looked into the applica- 

an ii, ‘he facts when it passed the order 
‘Allowed . 19o0 All L J 673 : ILR (1952) 1 All 607: 
AIR 1950 All 617 (618, 619) (Pt A) (Pr 8) (DB). 

O. 32, R. 7—Sanction by Court—Decree—Effect 

The object of sanction by the Court, of a compro-" 
mise on behalf or a minor litigant, proposed to be 
entered into by the minor’s guardian representing the 
minor in the suit, is to ensure that the Court' trees 
into the question as to whether the compromise is or 
is not for the benefit of the minor and it is onlv when 

the Court is satisfied that the proposed compromise 

is, in the circumstances, for the benefit of the minor 
that it .Permits the compromise to he entered into’ 
That being the position in law until the com prom se 
decree is set aside on the ground of fraud or on 
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grounds analogous to it, the decree is binding on the 
rmnor litigant who is thus a party to the compromise 
ana is effectually represented before the Court. I L R 
(1952) Ilyd 390 : AIR 1953 Hyd 20 (Pr 2) 


O. 32, R. 7 Sanction — If should precede com¬ 
promise. 

The application for sanctioning the compromise 
need not precede the compromise, it is not necessary 
cl»at the guardian should obtain the sarction even 
before he begins negotiations with the other side. 
Such sanction is not necessary even to enable a guar¬ 
dian to conclude a provisional agreement with a view 
to compromise. What O. 32, R. 7 says is only that a 
hnal compromise without leave of the Court and a 
decree passed thereon is voidable at the option of the 
minor AIR 1951 S C 280. Rel. on 1960 K* r L J 663 • 
1960 Ker L T 546 : (I960) 1 Ker L R 803 : A I R 
1960 Ker 367 (373) <Pt C) (Pr 20) (DB). 

— O. 32, R. 7 (1) and O. 12, R. 1—Compromise and 
admission, distinction—Suit for partnership accounts 
-—Preliminary decree passed against major and minor 
defendants in terms of statement of parties recorded 
by Court Statement held amounted to a compromise 
and not mere admission of liability by defendant — 
Leave to guardians to enter into compromi c e not ex¬ 
pressly recorded — Compromise as well as decree 
held ab initio void against minors. 1961 M P C 187. 


O. 32, R 7—Compromise without leave. 

Unless the Court grants permission there is no com¬ 
promise at all so far as the minors are concerned and 
there is therefore nothing on which a decree can 
be passed. A I R 1952 S C 358, Foil. 68 Mad L W 

832 : (1955) 2 Mad L J 602 : A I R 1956 Mad 89 (91) 
(Pt C; (Pr 6) (DB). 

O. 32, R. 7 (1) and (1-A) (Madras amendment) 
—Construction — Minor represented by person other 
than father — Compromise entered into by father 
alone - Decree binding on minor, if can be passed. 

Order 32, R. 7, overrides any general or customary 
law and shouli bp strictly construed so that the 
minor’s interests may not be jeopardised but protect¬ 
ed. The policy underlying 0.32, R. 7, is that the 
Court has to protect the interests of the minor in 
settlement of suits where he is a party and that is 
best provided by the safeguards of an application for 
leave to enter into compromise with a certificate from 
the pleader that the proposed settlement is in the 
best interests of the minor. 

A decree binding on minor who is represented by 
some one else other than the father cannot therefore 
be passed when the compromise is entered into by 
the father or manager alone and the minor’s guardian 
has not applied to the Court for leave to enter into 
the compromise after filing the necessary application 
and his pleader fibng the necessary certificate. Case- 
law discussed. 68 Mad L W 832 : (1955) 2 Mad L J 
602 : A I R 1956 Mad 89 (93) (Pt E) (Pr 12) (DB). 

-O. 32, R. 7 — No record of sanction in express 

terms. 

There should be an express record of the sanction 
by the Court and such sanction cannot be presumed, 
otherwise the compromise is not binding on the 
minors. 44 Mys H C R 454 and 20 Mys Id C R 105, 
Rel. on. 30 Mys L J 158 : I L R (1951) Mys 503 : 
AIR 1953 Mys 114 (118) (Pt C) (Pr 14) (DB). 

-O. 32, R. 7—Reference to arbitration—Leave of 

Court—Recording of reasons not necessary—Form of 
leave. 

Rule 7 of O. 32, lays down that the leave has to be 
expressly recorded, but it does not anywhere say that 
reasons for giving the leave should also be recorded. 
There is no set form in which the certificate under 
O. 32, R. 7, which the Court is required to record, 


need be made. The Court is to realise that it has to 

give permission and that the compromise is for the 

benefit of the minor. If the attention of th* Couit was 
drawn to the fact that there were minors and the 
Court applied its mind to this aspect of the matter, 
and after considering, this the Court granted leave, 
that would be sufficient compliance with O 32. R 7 

A I R 1939 Pat 278, Dissented from A » R 1940 Pat 

oo« P i , stin S- : A 1 R 1951 Pat 294; A I R 1951 SC 
280, Rel on. 1955 BLJR 4l0iAIR 1956 Pat 28 
(31, 32) (Pt B) (Prs 12, 13) (DB'. 

. O. 32. R. 7 — Scope of — Compromise of suit — 
Minor - Guardian of minor must obtain leave of 
Court to enter into compromise—Court should satisfy 
itself that compromise is for benefit of minor—Court 
held dil not apply its mind to the question. AIR 
1955 N U C (Pat) 1863 (DB). 

* 0* 32, R 7 “Without the leave of the Court 

expressly recorded.” 


What the rule requires is “the leave of the Court, 
express'y recorded in the proceedings’*. The object 
is that the record will show th*t the Court was cons¬ 
cious that a minor or a person under a disability was 
concerned. The necessity for this is so imperative 
that the objection could oe upheld, although there is 
no reason to think that the interest of the minors in 
the ca* e had been sacrificed Therefore it cannot be 
said that there is compliance with the rule because 
the very Court which appointed the guardian-ad- 
litem referred the mat f er to the arbitrators and there¬ 
fore must be taken to have given the leave although 
it had not recorded it. AIR 1955 N U C (Pat) 1862 
(Pt B) (Pr 7). 


-O. 32, R. 7—Duty of Court in granting leave. 

The provision in O. 32, R. 7 for obtaining 1 ave of 
the Court by the guardian or n^xt frhn 1 lor entering 
into compromise on behalf of the minor is a very 
salutary provision for the protection of th- interest 
of the minor and before granting leave it must appear 
from the order sheet itself that tne Court did consider 
the inferest of the minor. 


Ft is the duty of the Court to see that the interests 
of minors are adequately protected and where a com¬ 
promise affecting the minor is proposed to be effected, 
it is of very great importance that the conscience of 
the Court should be satisfied that the compr ^mise is 
really in the interest of the minor and that in ordi¬ 
nary circumstances when the Court records an order 
to that effect it may be assumed unless there be indi¬ 
cation to the contrary. that the Court has exercised 
its judicial discretion. But in cases in which the cir¬ 
cumstances. however, are peculiar or suspicious it is 
clear that a heavy responsibility Res upon the Court 
to scrutinise with care the terms of the proposed 
compromise and the circumstances conn cted there¬ 
with in order that the conscience of the Court may 
be satisfied that the compromise is really f• >r the 
benefit of the minor. AIR 1952 Pat 48 (49, 50) 
(Pt C) (Pr 6) (DB). 

-O. 32, R. 7-Grant of leave—Courts* duty. AIR 

1955 NUC(Rai) 4683 (DB). 


-O. 32. R. 7 — Leave to compromise must be ex¬ 
pressly given — It cannot be inferred merely from 
fact that decree on basis of compromise has been 
passed. 

Order 32, R. 7 specifically lays down that the leave 
of the Court should be expressly recorded in the 
proceedings These words are very strong and there 
is no sc< pe for holding that leave can be inferred y 

implic tiOD. { 

Ft is enough if leave is grantee* bv the use of a 
single word like ‘sanctioned*, -allowed . P^.Ued 
and soon. The leave must be expressly recorded in 

[he proceedings in some form or other, a 
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be inferred merely from the fact that a decree has 
been passed on the basis of the compromise. A I R 
1937 All 65, A I R 1940 P C 72. Rel. on. AIR 1938 
P C 202; AIR 1939 Pat 387, Held no longer good 
law; A I R 1951 S C 280, Ref. 1952 Raj L W 396 : 
ILR (1952) 2 Raj 470 : AIR 1953 Raj 153 (153, 154) 
<Pt A) (Prs 5, 6). 

if A 

-O. 32, R. 7 — Compromise by guardian—Leave 

of Court—Consideration of facts by Court. 

It was not complained that the order of the Court 
sanctioning the compromise was defective because it 
did not appear to have considered the facts for itself. 
Even so it was only a minor matter, for the guardian 
of the minor applying under O. 32, R. 7, Civil P. C , 
had set out all the facts and grounds on which the 
permission of the Court was sought for entering into 
the compromise as for the benefit of the minor. 

Held, that the order of the Court merely allowing 
^he petition could not necessarily mean that judicial 
consideration had not been given to it, and that there 
was no justification to hold that the compromise 
order was not valid and binding upon the plaintiff. 
A I R 1957 Trav-Co 160 (167) (Pt F) (Pr 18) (DB). 

-O. 32, R. 7— “Without the leave of the Court 

oxpressly recorded”—Effect of. 

Where, in a suit by a minor to set aside a compro¬ 
mise decree on the ground that the compromise was 
prejudicial to his interest, the sanction of Court for 
“the compromise is proved, then the contention that 
the order of the Court granting sanction does not 
show that the compromise was for his benefit or that 
it does not satisfy the requirements of O. 32, R. 7 is of 
no avail. 1951 Ker L T 93, Rel. on. AIR 1957 Trav- 
Co 91 (91, 92) (Prs. 2, 3) (DB). 

-O. 32, R. 7 — “Without the leave of the Court 

expressly recorded” — Facts taken into consideration 
not mentioned in order—Order is not vitiated. A I R 
1955 N U C (Trav-Co) 1105 (DB). 

3. Effect of grant of leave for compromise — 
Transfer by guardian-ad-litem. 

-O. 32, R. 7—Guardian—Mother—Power of alie¬ 
nation— Mahomedan mother appointed a guardian ad 
•item — Alienation of minor’s property with leave of 
Court — Disability arising from Mahomedan Law 
does not affect her powers. See Muhammadan Law 
AIR 1955 Nag 193 (DB). 

4. Effect of compromise without leave 

of the Court. 

• “ 7 “ 0.32, R. 7—Non-compliance—Decree not void 
against minor but is only voidable. 

The effect of the failure to comply with O. 32, R. 7 
(1) (which requires the sanction of the Court to record 
the compromise entered into on behalf of the minor) 
is specifically provided by O. 32, R. 7 (2) which says 
that any such agreement or compromise entered into 
without the leave of the Court to recorded shall be 
voidable against all parties other than the minor 
AIR 1946 PC 72, Expl; ILR 32 Cal 296 (PC); 
AIR 1916 P C 2, Disting. Kaushalya Devi v. Baij- 
nath Sayal. 1961 SCD 308 : (1962) 1 SC A 453- 

(1962) 1 S C J 684 : (1961) 3 SCR 769 : AIR 1961 
S C 790 (792) (Pt A) (Pr 6). 

O. 32, R. / Rule mandatory — Compromise 
without leave of Court — Voidable at instance of 
minors—Minors need not prove that it was prejudi¬ 
cial to their interests. 

Sub-F. (2) of R. 7, provides that where such a com¬ 
promise is entered into without an express order of 
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the Court recording its leave, it shall be voidable 
against all parties other than the minors. Such a com¬ 
promise is therefore not a null and void compromise. 
It may be good compromise so far as the other parties 
are concerned. So far, however, as the minors are con¬ 
cerned it would be voidable at their option. In other 
words', it would be open to the minors either to repu¬ 
diate it within a certain period after attaining majo¬ 
rity or to treat it as a valid and binding transaction. 
The provisions of sub-R. (2) of R. 7 seem to give an 
unqualified option to a minor in this regard, and the 
right to exercise this option arises merely on the 
ground that the Court has failed to pass an express 
order as required by sub-R. (1) of R. 7 of O. 32. To 
hold that the minor would have further to prove 
that the compromise was prejudicial to his interests 
would he adding a condition which is not contained 
in the said sub-rule and would therefore not he war¬ 
ranted by the phraseology of this provision of law. 
Further such an interpretation would ignore the 
mandatory character of sub R. (]). AIR 1946 P C 72- 
AIR 1952 All 97, Rel. on; AIR 1904 Raj 92 and AIR 
1961 Punj 500, Distinguished. 1964 All L J 1149. 

-O. 32, R. 7—Compromise without leave of Court 

— Decree is not binding on minor—Remedy of minor 
—Minor can file suit to set aside decree through next 
friend—Me need not wait till he attains ma ijority. AIR 
1955 NUC (All) 2695. 

. O. 32, R. 7—Applicability to mulation proceed¬ 
ings — Compromise without leave — Effect-U. P. 
Revenue Court Manual, R. 94. 

The provisions of O. 32 are applicable to proceed¬ 
ings under the U. P. Land Revenue Act (other than 
proceedings under Ch. 7) by virtue of R. 94 of the 
U. P. Revenue Court Manual as amended by correc¬ 
tion slip No. 16 of 19th September, 1934. A compro¬ 
mise of mutation proceedings entered into on behalf 
of a minor without the leave of the Revenue Court 
can, therefore be attacked as null and void at the in¬ 
stance of the minor under O. 32, R. 7. 1950 Ml L I 

477 : ILR (1952) 2 AH 703 : AIR 1950 All 700 (703) 
(PtC) (Pr 7) (DB). V 

-O. 32, R. 7—Compromise without leave. 

An agreement entered into in contravention of 
O. 32, R. 7 (1) is not altogether void but is voidable 
only at the option of the minor and if it is so avoid¬ 
ed, the parties would naturally be restored to the 
position which they occupied before the agreement 
was made. But if the minor does not avoid the agree¬ 
ment, the other parties are bound by the agreement 
and it would be fully effective against them."Case-law 
discussed. 55 Bom L R 433 : ILR (1953) Bom 1055 • 
AIR 1953 Bom 424 (425) (Prs 4, 5) (DB). 

-—O. 32, R. 7 — Scope—Non-compliance — Effect 
See Ibid, O. 23, R. 3. AIR 1957 Him-Pra 11. 

— O. 32, R 7—Scope — Suit for partition cn behalf 
of minor — Compromise out of Court — Absence of 
leave — Decree whether void or voidable. See Ibid 
O. 23, R. 3. AIR 1957 Kerala 140. 

——O. 32, R. 7 (2) — Prelimir.ary decree for partner¬ 
ship accounts against major and minor defendants — 
Decree passed in terms of compromise — Period for 
which or the items in respect of which the major and 
minor defendants were respectively accountable not 
speemed separately Compromise decree void ab initio 
against minors on the ground of absence of leave of 
Court — Major defendant is also entitled to avoid the 

Nlp P C 0 187 e d<?Cree ' AIR 1916 P C 2 - Rel - on - 1901 

O. 52, B. 7 Compromise in suit where minors 
are parties-No previous leavc-EIfect on decree. 

A compromise arrived at in a suit to which minors 
were parties without obtaining the leave ol the CouVt 
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is not a nullity, but is merely voidable at the option 
ot the minor. The minors have to bring a suit to avoid 
a decree based on such a compromise. If the minors do 
not bring a suit for setting aside the compromise, the 
decree passed on the basis of the compromise would 
be binding on them, and a suit on the original cause 
of action by the minors will not lie because of a void¬ 
able decree against them. As long as the compromise 
decree is not set aside such a suit cannot be allowed 
to continue, otherwise, there would be one decree 
against him, based on the compromise, and another 
decree regarding the same subject matter, perhaps in 
his favour. Both decrees would be executable and this 
conflict of judicial decision would make confusion 
worse confounded. AIR 1951 S C 280, Rel. on. 1960 
M P C 99 : 1960 M P L J 318 : 1961 Jab L J 191 : 
AIR 1960 Madh-Pra 141 (141) (Pr 3). 

O. 32, R. 7 (1-A) (Madras Amendment) — Non- 
compliance—Compromise decree if can be passed. 

Though a compromise without the leave of the 
Court and a decree passed thereon are not nullities 
but are merely voidable at the option of the minor, 
where the Court knows fully well that O. 32, R. 7 is 
not complied with, it cannot pass a compromise de¬ 
cree leaving it to the minor to avoid it at a later oc¬ 
casion. AIR 1951 S C 280, Explained. 68 Mad L VV 
832 : (1955) 2 Mad L J 602 : AIR 1956 Mad 89 (93) 
(Pt F) (Pr 13) (DB). 

O. 32, R. 7 — Suit against father, major son and 
minor sons — Reference to arbitration ordered by 
Court—Award pronounced consented to by major son 
and father each on his own behalf and by latter on 
behalf of minor sons as guardian — Sanction under 
O. 32, R. 7 not obtained—Effect — See Ibid, O. 23, 
R. 3. AIR 1953 Mad 492 (DB). 

-;0. 32, R. 7—Absence of leave to enter into 

arbitration agreement — Agreement is illegal as a 
whole against all parties joining application for 
reference. 

Where the plaintiff in a suit signed the application 
for reference to arbitration on his own behalf and 
also on behalf of his co-plaintiffs namely his two 
sons as their natural guardian but there was no 
express permission of the Court permitting him to 
enter into the agreement on behalf of the two minor 
plaintiffs. 

Held, that the agreement was invalid as a whole 
and must be avoided on the objection of the minors 
against all the parties who joined the application for 
reference. It followed therefore that all the proceed¬ 
ings subsequent to the reference were also illegal and 
the award should be set asiie on the ground that the 
Court did not expressly give leave to the natural 
guardian of the minor plaintiffs to sign the applica¬ 
tion lor reference. Misc. App. No. 215 of 1957, 
D/- 27-7-1959 (Pat), AIR 1937 All 65 (FB) and AIR 
1946 P C 72, Rel. on. 1963 BLJR 460. 

-O. 32, R. 7, O. 23, R. 3 — Minor and major ap¬ 
plicants — Interests joint—Compromise without leave 
of Court, not binding on minors — Not enforceable 
against majors. AIR 1951 Pat 584 (5S7)(Pt C)(Pr 10) 
(DB). 

-O. 32, R. 7—Compromise without leave — It has 

no effect and Court cannot enter into it — Court must 
examine proposed terms of compromise before actual¬ 
ly it is agreed upon. AIR 1923 Cal 685, considered. 
ILR (1953) Patiala 106 : AIR 1954 Pepsu 25 (25, 26) 
(Pr 3) (DB). 

-O. 32, R. 7 (2)—Compromise of suit against minor 

without leave of Court—Suit for declaration by minor 
that decree is not binding on him — Discretion of 
Court — Court can refuse to set aside decree if com¬ 
promise is in fact for benefit of minor—Specific Relief 
Act (1877), S. 4 2. AIR 1943 Lah 313 and 57 Punj L R 
149, Foil.; I L R 35 Bom 322 and AIR 1927 Cal 796, 


Not Foil. I L R (1962) 1 Punj 69 : 63 Punj L R 642 
AIR 1961 Punj 500 (502, 593) (Prs 8, 9, 16) (DB).. 

* 7—Non-compliance with—Decree 

not rendered void but voidable at option of minor to- 
be exercised either by review or appeal—Plea by 
minor that decree is not binding—Duty of Court is to- 
see whether compromise is for benefit of minor. AIR 
1955 NUC (Punj) 1605. 


~9‘ is mandatory — Compromise 

in suit where minor is party—Leave of Court not 
taken—Minor can repudiate compromise if he can 
prove that compromise is vitiated for some valid 
reason Compromise whether bad is question of fact* 

Where a minor neither alleges nor proves fraud or 
collusion but is still able to show that the compro¬ 
mise that was made between the parties concerned 
was substantially adverse to his interest, then that 
would be a perfectly good ground for avoiding the 
compromise so far as the minor is concerned. It is 
well settled law that the salutarv provision contained 
in O. 32. R. 7 is mandatory in the sense that where 
the leave of the Court has not been obtained to the 
making of a compromise in a suit to which the minor 
is a party, such a compromise could be avoided by 
him if he chooses to do so. The provisions of 
O. 32, R. 7 are attracted where the person who wants 
to avoid the compromise is proved to be a minor 
where the factum of minority happens to be challeng¬ 
ed and that he further proves that the compromise is 
vitiated because of some valid reasons such as for 
fraud or collusion or that the compromise is prejudi¬ 
cial to the interest of the minor. As the compromise 
in any case is not void, it is for the party, that is the 
minor, who wishes to avoid it, to prove any of these 
factors. Whether a compromise is bad because of 
fraud or collusion or owing to its being prejudicial 
to the interests of the minor, are all questions of fact 
upon which proper issues require to be framed, and 
an opportunity of leading evidence has to be afforded 
to all the parties concerned. AIR 1936 Pat 506 and 
AIR 1940 All 16 and AIR 1952 Punj 110 and AIR 
1933 Mad 456 (FB). Rel. on. ILR (1963) 13 Raj 10-39: 
1964 Raj L W 457 : AIR 1964 Raj 92 (95) (Pt B) 
(Prs 8, 9) (DB). 


5. Compromise by natural guardian, father or 
managing member of a joint Hindu family. 


-O. 32, R. 7—Guardian compromising suit—Court 

can grant permission subsequently. 1952 All L J 
(Rev) 3 (4). 

-O. 32. R. 7—Decree in favour of a joint family — 

Guardian appointed by Court for one ol the members 
who was of unsound mind—Power of manager to 
give discharge is not affected — See Limitation Act 
(1908), 8. 7. (1964) 1 Andh W R 277. 


_0.32, R. 7—Hindu minor represented by member 

;her than manager — Compromise by guardian 
alidity. 

Where in a suit against a minor a next friend or 
uardian-ad-litem has been appointed he alone can 
^present the minor and the Karta of the family or 
le father of the minor cannot enter into a compro- 
lise so as to bind the minor unless the guardian-ad- 
tem is a party to it. When the manager and other 
dult members are parties and the minor coparceners 
re also impleaded as eo nomine parties it is true that 
be manager or the father does not lose his capaci y 
s such to represent the minor coparceners and enter 
ito a valid compromise binding on them. But w gd 
minor coparcener is represented in a suit y 
ne else other than the father or manager, a decree 
annot be passed binding on the minor without the 
- nZZrJisn HOD vine to the Court tor tne 
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necessary leave under O. 32, R. 7 of the C. P. Code. 
AIR 1950 Mad 89. Rel on. 60 Bom L R 1171 : 1958 
Nag L J 589 : ILR (1959) Bom 277 : AIR 1959 Bom 
260 (262) (Pt C) (Pr 7). 

-O. 32, R. 7 —Representations by persons legally 

competent to bind minors— Minors are estopped from 
challenging them—Compromise by Karta on behalf 
of himself and minor member of family—Minors not 
entitled to dispute—Permission of Court not neces¬ 
sary. See Evidence Act (1872), S. 115. 1961 Jab L J 
395. 


—~0. 32, R. 7—Powers of next friend to compro¬ 
mise suit. 

The mother as his natural guardian and next friend 
of fthe •minor had the power to compromise the 
suit. See ILR 9 Bern 365. The law only prohibits a 
guardian to impose on the minor any personal liabi¬ 
lity or to waste his estate. See ILR llRom 551 (P.C.); 
AIR 1939 Nag 265 and AIR 1933 Nag 285. The act 
of the mother in reducing the amount of the debt, 
supported as it was by legal necessity and conferring 
sufficient benefit on the minor, is not open to chal¬ 
lenge. 1958 MPLJ 298 : 1958 Jab L J 427 : ILR 
(1937) Madh Pra 396: AIR 1958 Madh Pra 333 (336. 
337) (Pt F) (Pr 13) (DB). 


-O. 32, R. 7-Compromiseby karta of joint Hindu 

famiiy. 

If a father or other natural guardian is appointed 
to act as a guardian-ad-litem, he is as much bound by 
the provisions of O. 32, R. 7 of the Code as any other 
guardian or next friend. Hence a compromise entered 
into by the father as the karta of the family would 
not be binding on the minor son if the provisions of 
O. 32, R. 7 have not been complied with. AIR 1952 
Pat 48 (50, 51) (Pt B) (Pr 7) (DB). 


O. 32, R. i , CL 23, R. 3 — Compromise by father 
of joint Hindu family. 

Where the father is guardian “ad-litem” of his 
minor son, he cannot, without the leave of the Court, 
do any act in his capacity of lather or managing 
member of trie family, which he was debarred from 
doing as guardian ad-litem. 5 Hence , a compromise 
entered into by him on behalf of his minor son 
without the leave of the Court, will not be binding 
on the minor. 36 Mad 295 P C, Foil, AIR 1951 Par 
584 (587) (Pt B) (Pr 9) (DR). AU * 1951 Pat 


O. 32, R. 7. O. 23, R. 3—Probate proceedings_ 

Compromise by testamentary guardian vis a vis 
ward’s property—Release deed - Others, if bound. 

Where a person who fills in a position of a testa¬ 
mentary guardian vis-a-vis his ward’s estate, during 
the probate proceedings enters into a compromise 
and executes a release deed in terms of the compro¬ 
mise and such person is also an active and willing 
party to the compromise, it is not open to the rest of 

1 he parties to question the compromise and the ie- 
lease deed and the adequacy of consideration. (18941 

2 Oh. 101, Applied. AIR 1956 S C 102, Rel. on AIR 
1957 Trav-Co 160 (165) (Pt A) (Prs 11, 12) (DB). 

6. Agreement to be bound by oath, if a 

compromise. 

— O. 32, R. 7 — OfTer to he bound by special oath 
by Guardian-ad-litem — Binding force of. 

The offer to be bound by the special oath in res¬ 
pect of a question of fact stands on the same footing 
as offering evidence in the case, so that the guardian- 
ad-litem can in respect of such question agree to bind 
the minors by the statement of a person on special 
oath. But the consequences which follow from such 
statement on oath have to be determined by the Court, 


because if the guardian let those consequences to be 
determined on the special oath of the witness, then he 
is traversing beyond the scope of offering evidence and 
he is in a sense agreeing to a settlement of the dispute 
in a particular manner, which a guardian cannot do 
in view of the provisions of O. 32, R 7, C. P. Code. 
ATR 1922 All 100, Folk; ILR 12 Mad 483 and ILR 
27 Cal 229 and AIR 1930 Cal 463 and AIR 1927 All 
584, Disting. AIR 1961 All 526 (527) (Prs 4, 5). 

-O. 32, R. 7 _ Applicability — Next friend or 

guardian—Offer to be bound by statement on special 
oath—Leave of Court—Necessitv. See Ibid, O. 23, 
R. 3. AIR 1959 All 93 (DB). 

-O. 32, R. 7—Suit against father and minor sons— 

Issue decided on special oath, on undertaking by 
father — As result or decision suit decreed against 
father and minor sons —O. 32, R. 7 is not attracted — 
Sons are bound by decree. See Oaths Act (1873), S. 11, 
AIR 1961 Mad 3S3. 


-U. 32, R. Agreement to be bound by oath, if 

a compromise. 

When a next friend of aminor expresses his wil ling- 
ness to get the dispute settled by a special oath to be 
taken by the opposite party, the settlement does not 
amount to a compromise, and if the interest of the 
minor is identical with that of the next friend, sanc¬ 
tion under O. 32, R. 7 is not necessary for adopting 
the special form of proof. ILR 27 Cal 229; AIR 1930 

Cal 403; AIR 1927 All 584; AIR 1936 Lah 235; AIR 
1940 Pat 272, Rel. on. 1953 Nag L J 625: Alii 1954 
Nag 56 (58) (Pt B) (Pr 20). 


7. Abandonment of issue, if compromise. 

O. 32, R. 7—Rent suit against minor — Minor’s 
mother as his natural guardian disclaiming his 
interest in holding — Disclaimer not for benefit of 
minor—Disclaimer is not binding on minor. See Ibid 
O. 32, R. 3. AIR 1S53 Pat 368 (DB). 

8. Agreement to refer to arbitration. 

O. 32, R. i and O. 23, R. 3—Agreement of refe¬ 
rence to arbitration on behalf of minor—Reference 
ot subject matter and matters extraneous to suit 
without intervention of Court — Leave of Corrt 

a n 94 e 0) O S 3 47 R ' 7 ~ NeCeSSlty f ° r ~ Arbitration Act 

An agreement of reference without intervention 

i ar ‘ J1 ^ r ^tion of the dispute, which was 

the subject-matter of the pending suit along with 
other disputes, which were not the subject matter of 
the pending suit was entered into on behalf of the 
minor by his father who was also acting as his 
guarrhan for the suit. The question was whether 

the leave of the Court under O. 32, R. 7 was neces- 
sarv i 

iJPIik that Wh ? father of the minor, entered 

in.o the agreement of reference in question, he was 
acting as the father and natural guardian of the 

minor a„d not as his guardian for the suit. In the 

latter .capacity he could not refer other disputes to 
arbitration that he could do only i,[ his former 
capacity. Ife was entitled to adjust the matters ®n 
suit out of Court by airect agreement between the 
parties or through the intervention of an arbitrator 

f r A7 ee . at ‘ d ia £ ve . t ho adjustment recorded in Court 
with the leave of the Court. The leave of the Court 

under O 32, R. 1 was, therefore, not nLssTrl 
AIR 19o3 All 9 (14) (Pt C) (Pr 29). • ssary. 


O 32. R. 7 (1)—Agreement to refer to arlu'tro 
tion hy next friend of minor — Omission to 
leave of Court—Effect. n 0 °k tain 

The omission by a next friend of a minor to obtain 
leave of the Court as required by sub-rule (1) of 
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1\. t of O. 32 to enter into an agreement to refer the 
case to arbitration has not the elfect of rendering the 
order of reference and the award void ab initio, but 
has merely the elfect cf rendering it only voidable 
at the option of the minor. AIR 1937 All 07 Ap¬ 
proved; AIR 1940 P C 72, Expl. Birbhan v. Harmuhh 

All L J 726 : ILR (1952) 2 All 597 : AIR 
1952* All 240 (242) (Pr 10) (FB). 


*0. 32, R. i Muhammadan *mother having no 
authority under law agreeing to refer subject of suit 
to arbitration on behalf of her minor sons—Want of 
leave of Court — Reference and award—Validity — 
Muhammadan Law—Guardianship. 

Where a Muslim mother, who has no authority 
whatsoever under the Muslim law to act on behalf of 
her minor sons as the legal guardian, without getting 
herself appointed as their guardian and without 
obtaining leave of Court as such guardian agrees to 
refer the subject matter of suit to which the minors 
are parties, to the arbitration, the reference and the 
award passed thereon are nullities. The question 
of voidability provided for in O. 32, R. 7 (2) 
cannot arise in such case as it cannot be the intention 
of O. 32, R. 7 (2) to make void agreements voidable. 
64 Mad L W 000: 1951 Mad W N 501 : 1951-2 Mad 

L I 56 : AIR 1951 Mad 997 (999, 1002) (Pt B) (Prs 7, 
9) (DB). v 

O. 32, R. 7—Applicability—Agreement to refer 
to arbitration—Absence of leave of Court—Effect. 

An agreement for a reference to arbitration with¬ 
out obtaining leave of the Court, as required by 
O. 32, R. 7-of the Code of Civil Procedure, where a 
minor is a party to litigation will render the refe¬ 
rence and all subsequent proceedings founded on that 
reference invalid only at the option of the minor, 
and not at the instance of an adult party. 

The adult members are bound by it despite the fact 
that the leave of the Court had not been obtained, if 
the award is in favour of the minor, or is not chal¬ 
lenged on his behalf. AIR 1951 S C 280 and AIR 
1950 Mad 89 and AIR 1940 P C 72, Rel. on. AIR 1952 
Pat 401 and AIR 1955 Pat 277, Dist. 1956 B L J R 
152 • AIR 1957 Pat 121 (122, 123) (Prs 8 , 12). 


-O. 32, R. 7 — Non-compliance — Agreement to 

refer to arbitration — Reference on behalf of minors 
—Non-compliance with O. 32, R. 7—Effect—Appeal 
from decree based on award by one minor — Power 
of appellate Court to set aside decree—(Arbitration 
Act (1940), Ss. 17, 21). 

Where in a suit to which minors are parties an 
order of reference to arbitration is made without 
complying with the requirements of O. 32, R. 7 , 
C. P. Code and in appeal from the decree based on 
the award Sled by one of the minors, the attention 
of the Court is drawn to the illegality committed by 
the trial Court while making the order of reference, 
it is not possible for the appellate Court to shut its 
eyes to the illegality and it is open to it to set aside 
the entire decree of the trial Court. AIR 1952 Pa»- 
401, Rel. on; AIR 1951 S C 280; AIR 1940 Pat 59 
and 1944 Pat W N 108, Dissenting. 1955 B L J R 52 : 
AIR 1955 Pat 277 (280) (Pt C) (Pr 10) (DB). 


-O. 32, R. 7 — Non-compliance — Reference in 

pending suit to arbitration — Leave of Court not 
obtained—Validity of reference and award — Refe¬ 
rence at instance of pleaders for parties — Leave of 
Court—Necessity for. 

Whether it be a case of a guardian-ad-Iitem of a 
minor entering into a compromise, or the case of a 
natural guardian of a minor entering into an agree¬ 
ment for reference to arbitration of a pending suit, in 
either case the provisions of O. 32, R. 7, C. P. Code, 
will apply and it is therefore essential that those 


provisions must be complied with; if they are not 
complied with, a reference to arbitration is not a 
valid reference on behalf of the minor parties. The 
circumstances that the reference is made at the 
instance of the pleaders for the parties make no 
dilrerence; even if the pleaders have been authorised 
and have the power to refer the matter in dispute to 
arbitration, the pleaders are equally bound by the 
provisions of O. 32, R. 7, C. P. Code, as their position 
is no better than that of agents representing their 
principals, and therefore the sanction of the Court 
is an essential requisite to a reference to arbitration 
being made. In the absence of such sanction the 
whole proceedings following upon the illegal refe¬ 
rence must be held to be illegal including the award 

?o^n h l re r in ' AIR 1939 Pat 27S - FoR - ; AIR 1930 
P C 158, Ref. AIR 1952 Pat 461 (462) (Pt B) (Pr 3). 

~**0. 32, R. 7 — Application of, to application for 
reference to arbitration—Recording of reascn under 
rule if necessary* 

. The principle of O. 32, R. 7 applies to an applica¬ 
tion for reference to arbitration pending the suit. The 
rule does not expressly require that the Court must 
record reasons for granting the permission. All that 
it requires is that the Court should apply its mind to 
the matter before granting such leave. AIR 1951 Pat 
294 (295) (Pt A) (Pr 3) (DB). 

‘O. 32, R. 7 — Application on behalf of minors 
made on later date—Effect* 

\V here in a suit the parties who are major agree to 
refer the matter in suit to an arbitrator it is not neces¬ 
sary that the application on behalf of the next friend 
of the minor plaintiffs and the guardian-ad-litem of 
the minor defendant should be along with the joint 
petition for reference to arbitration. In such a case 
where the application on behalf of the minors is 
made on a later date, it is enough if the permission 
under O. 32, R. 7 is actually given before an order of 
reference is made by the Court. AIR 1951 Pat 294 
(295, 296) (Pt B) (Pr 4) (DB). 

0.32, Rr. 7,1, 3—Reference to arbitration—Decree 
passed is binding on minor in absence of fraud or 
negligence. See Ibid, O. 32, R. 1. AIR 1955 N U C 
(Punj) 4008 (DB). 

9. Gross negligence of next friend or 

guardian. 

-O. 32, R. 7 — Gross negligence of guardian — 

What amounts to — Sufficiency for setting aside 
decree at instance of minor. 

A minor can avoid a decree passed agaiDSt him on 
the ground of gross negligence of the guardian-ad- 
litem even if the minor had not succeeded in proving 
fraud and collusion on the part of the guardian. The 
right of the minor to avoid a decree obtained against 
him on account of the gross negligence of his guar¬ 
dian-ad-litem is a substantive right and not a mere 
matter of procedure and does not depend on any rule 
of evidence. S. 44 of the Evidence Act does not des¬ 
troy his substantive right which exists independently 
of Evidence Act. Similarly, S. 11 , C. P. Code, does 
not stand in the way. If it is vacated on any ground 
upon which it can be vacated in law the bar created 
bv S. 11 is automatically removed. AIR 1939 Bom 00 
(FB) and AIR 1937 Bom 404 and AIR 1940 Bom 33, 
Dissented from. 

The negligence of the guardian in order to be a 
good ground for the avoidance of a decree must be 
of such character as to justify the inference that the 
minor’s interests were not at all protected and in sub¬ 
stance though not in form the minor went unrepre¬ 
sented in the trial Court. Gross negligence on the 
part of the guardian can he inferred from his conduct 

in not setting up proper defence. 
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A compromise will be deemed to be beneficial to 
the interests of the minor if it secures to the minor 
some demonstrable advantage or averts some obvious 
mischief. No doubt in the face of the certificate of 
the Court that the compromise is beneficial to the 
interest of the minors the onus lies on the plaintiffs to 
prove either fraud or collusion or that the interest of 
the minor was not properly safe guarded or that the 
Court was not informed of ail the circumstances when 
it accorded sanction for the compromise. Even if 
sanction is accorded, that does not stand in the way of 
the minor getting the compromise decree set aside if 
the compromise is against the interests of the minor 
and brought about by the gross negligence of the 
guardian. 1960 Ker L J 663 : I960 Ker L T 546 : 
(1960) 1 Ker L R 803 : AIR 1960 Ker 367 (371, 373) 
(Prs 14, 15, 20) (DB). 

7 “ 0 . 32, R. 7 — Gross negligence — Decree against 
minor on compromise entered into by guardian-ad- 
litem after obtaining leave of Court — Execution 
directed to proceed ex parte — Plea that guardian-ad- 
litem acted negligently and that decree is nullity is 
not barred. AIR 1955 N U C (Madh-B) 3739. 

“ 0. 32, R. 7 — Gross negligence of guardian — 

Guardian not foreseeing that law would change—It is 
not gross negligence. AIR 1955 NUC (Irav-Co) 

1105 (DB). 

10. Fraud. 

O. 32, R. 7 — Leave to compromise obtained by 

fraud Court can make enquiry and revoke sanc¬ 
tion. 

Where some fraud has been practised upon the 
Court and the sanction requisite under O. 32, R. 7, 
G. P. Code, has been obtained as a consequence, the 
Court, will be justified in revoking the sanction ob¬ 
tained in that manner. The Court will be justified in 
making an inquiry into the allegations and, if neces¬ 
sary, to revoke any order thus obtained. AIR 1961 All 
529 (531) (Pt B) (Pr 7). 
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to the consent. AIR 1928 Mad 294 and 8 Mys L J 
492, Foil.; AIR 1922 Lah 407, Diss. from. ILR 
(1952) Mys 323 : AIR 1952 Mys 134 (136) (Pt A) 
(Pr 6 ) (DB). 

12. Procedure to set aside compromise 

decree. 

•-O. 32, R. 7—Hindu law—Joint family—Parti¬ 

tion-Compromise effecting partition—Right of minor 
coparceners to set aside —Grounds for. AIR 1951 S C 
280 (283) (Pt C) (Pr 23). 

-O. 32, R. 7—Compromise without leave of Court 

—Right of minor to challenge decree by appeal. See 
Ibid, S. 90. AIR 1952 All 97 (DB). 

O. 32, R. 7— Compromise decree — Failure to 
consider benefit of minor — Procedure to set aside 
decree. 

Where an order granting leave to compromise has 
been expressly recorded, but the Court did not apply 
its mind to the question whether the compromise was 
for the benefit of the minor, then (a) the compromise 
decree would be set aside in appeal or revision, and 
(b) the compromise decree would not be set aside in a 
separate suit unless it is further proved that the com¬ 
promise was against the interest of the minor. 1951 
R D (HC) 203 : 1951 All W R (HC) 407. 

—— O 32, R. 7—Consent decree against minor — Ap¬ 
plication under O. 9, R, 13—Maintainability—An ap¬ 
plication under O. 9, R. 13, is not an appropriate 
remedy for setting aside a consent decree on the 
ground of non-representation of an infant party to the 
suit. See Ibid, O. 9, R. 13. ILR (1947) 2 Cal 73. 

-O. 32, R. 7 — Compromise without leave-Com¬ 
promise recorded when one of parties is minor—No 
leave obtained—Application under S. 151 to set aside 
order recording compromise can be treated as appli¬ 
cation for review. See Ibid, O. 47, R 1. AIR 1954 
J & K 31 (31) (Pt B) (Pr 7). 


“O. 32, R. 7 Fraud — Compromise with the per¬ 
mission of Court — Suit by minor challenging the 
decree in a separate suit—No fraud proved—Plea of 
compromise not beneficial to minor —ft ot allow ed. 

Where a suit to which a minor properly represented 
by a guardian was a party was compromised with the 
permission of the Court and the minor by another as 
next iriend challenged the decree in a separate suit 
arid the appellate Court while agreeing with the trial 
Court that there w'as no fraud in obtaining the decree 
held that it was not beneficial to the minor and 
decreed the suit on that ground. 

Held, that a compromise previously arrived at and 
sanctioned by Court cannot be set aside unless it was 
established that fraud or misrepresentation has been 
practised in obtaining the compromise decree. AIR 
1927 Bom 11; AIR 1930 Lah 250, Foil.; AIR 1937 P C 
1; AIR 1939 Bom 6b, Ref. 1952 All L J (Rev) 201. 

11. Minor attaining majority pending suit. 

—O. 32, Rr. 7 and 12 — Scope — Sale in execution 
—Minor judgment-debtor, represented by guardian — 
Sale set aside —Minor attaining majority before second 
sale —Sale set aside as price inadequate—Fresh sale— 
Notice to judgment-debtor who had attained majority 
—Necessity. See Ibid, O. 21, R. 60. 1959 Nae L I 

(Notes) 51. 

■ O. 32, R. 7 (1), O. 23, R» 3 — Consent decree — 

Minor attaining majority at time decree is passed_ 

Decree is not binding on him unless he consents. 

A decree based on the consent of a next friend or 
guardian-ad-litem is not binding on a minor who has 
attained majority by the time the decree is passed un¬ 
less he is brought on record as major and is a party 


O. 32, R. 7 — Partition suit by Hindu widow — 
Compromise decree—Court sanctioning compromise 
for minor defendant — Suit by minor to set aside 
compromise —Widow defendant raising other ques¬ 
tions — Preliminary decree setting aside compro¬ 
mise relegating parties to status quo and also decid¬ 
ing other issues — Effect — First suit cannot be 
revived. 


A, a Hindu widow, sued in 1940 for partition of 
the joint family property to which B, her minor 
brother-in-law was a party. A compromise decree 
was passed in the suit, the Court sanctioning the 
compromise for the minor. In 1942, B sued to set 
aside the compromise as invalid and not binding on 
him, to which suit A was joined as defendant. Some 
items of property not included in the previous suit 
were included in the later suit. A filed her written 
statement which was not confined to the compromise 
decree only, allowed issues to be raised on other 
matters without any objection and accepted without 
appeal the preliminary decree declaring the compro¬ 
mise not binding on B and restoring the parties to 
their status quo ante and also declaring the shares of 
the parties, directing a partition and giving other 

r iniin then applied for an order to restore the suit 
ot 1940 to file, to proceed to try it and dispose it of 
according to law, relying on the wording of the pre¬ 
liminary decree restoring the parties to their status 

nun a ntp • ° 




•i. pi i i V* i , \ uccu ciUUWCC l 11 tnp 

suit filed by B had been confined only to the validity 
of he compromise decree. But as the matters which 
had been in issue in the previous suit were tried and 
a prebmmarv decree had been passed in the subse- 
quent suit there was no necessity or any justification 
for the Court to revive the earlier suit. tlQcatl °n 
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Held further, that the Court passing the prelimi- 
naiy decree could have contented itself by giving a 
declaration that the earlier decree was not binding on 
the minor without mentioning that the parties should 
ae restored to their status quo ante, but the addition 

V r "i?* 1 le position as it was superfluous : 

9fi am qH^P^ ag o 1 65; A ' R 1936 CaI 421 and 

\f A1 5 5 P PC) ' Rel - on - 19 -> 9 - 2 Mad L f 779 : 1950 
Mac, \\ N 53 : AIR 1950 Mad 33-1 (336) (Prs 4, 6). 

,, O- 32, R. 7 — Consent decree—Setting aside of — 

(DR)! ldS ^ IbiJ ’ °‘ 23 ’ R- L A 1 R 1952 My« 134 

— O 32, F. 7 — Setting aside award on the ground 
ot non-compliance with O. 32, R. 7 - Article 158, 
limitation Act, does not apply to the case. See Limi¬ 
tation Act (1908), Art. 158. AIR 1904 Pat 498 (DB). 


O. 32, R. 7—Court making reference to arbitra¬ 
tor without complying with provisions of the Rule- 

Decree passed in terms of award is liable to be set 
aside in appeal* 

Held, that as there was non-compliance with the 
ormadties cf O. 32, R. 7 the decree was voidable as 
a £ ai n St * ie Inin0rs an d they were at liberty to 
atd ini? the award in any appropriate proceedings. 
AIR 19ol S C 280 and AIR 1901 S C 790, Rel. on. 

Where a minor is a party to the litigation, no elec¬ 
tive reference to arbitration can be made by the 
parties unless the next friend or the guardian ad litem 
obtains leave of the Court to agree to any such refer¬ 
ence and permission in general terms by the Court 
that the matter may be referred to arbitration is not 
sulhcient. The Court must first be asked by the guar¬ 
dian of the minor for leave to permit him to agree 
to the reference to the arbitration and the Court must 
specifically record its reasons for giving or refusing 
such permission. It is only after obtaining the leave 
ot the Court that the guardian can agree to a refer¬ 
ence to the arbitration. AIR 1939 Pat 278, Rel. on. 
Lven it parties to the reference other than the minors 
cannot avoid the award or decree, the fact, that they 
have also joined in the appeal does not take away 
the right of the minor defendants to avoid the award. 

It cannot be said that the minor defendants could 

avoid the award only by making an application for 
setting it aside to the trial Court within the period 
prescribed by Art. 158, Limitation Act. The fact that 
■^ r t* 158, Limitation Act, provides for avoiding an 
award by making an application within the prescrib¬ 
ed period to the Court making the reference does 
not mean that the award cannot be set aside in an 
appeal. The power of the Court of appeal in the 
matter of dealing with the objections to an award is 
co-extensive with the power of the original Court 
and it can exercise that power in the same manner 
as the Court which makes the reference to arbitra¬ 
tion. 1964 B L f R 383 : AIR 19G4 Pat 498 (499, 500) 
(Pt A) (Prs 3, 5, 6 ) (DB). 


given on this point by either side, under S. 112, 
Evidence Act, the plaintiff would fail. AIR I960 Pat 

(DB) RC * ° D * A 1 R 1962 Pat 182 l 1 ** 6 ) ( pt B) ( p r 12) 

32 ’B- 7, O. 6 , R. 4 — Plea of non-compliance 
with O. o 2 , R. 7 should be specifically pleaded as it 
is a mixed question of law and fact — It cannot be 
raised in argument - It cannot be spelt out from 
general allegations. AIR 1951 S C 280, Rel on 
AIR 1962 Pat 182 (185) (Pt A) (Pr 7) (DB). 

~O. 32, R. 7, Sch. 2 , Para 10 and S. 90 — Finality 
of decrees - Objection in appeal on ground of non- 
complunce with O. 32, R. 7 - Appellate Court has 
to consider objection - Objection is not one which 
guardian-ad-htem can raise under para 15 cf Sch. 2— 

1 his docs not prevent him from taking plea in appeal 
YV hen circumstances show that he was unaware of 
detect, he cannot be said to have waived it. See Ibid, 
Sch. If, Para 10. AIR 1955 N U C (Pat) 1862 (DB). 


O. 32, R. 7—Regularity of comoromise question¬ 
ed — Presumption is Court performed its duty - 
Onus of proof —- (Evidence Act (1S72), $. 114). 

When a minor is concerned as a party to a pro¬ 
ceeding in Court and compromise is proposed, the 
guardian-ad-litem of the minor must obtain the per¬ 
mission ot the Court before entering into the compro¬ 
mise. When the question of the regularity of the 
compromise arises subsequently the presumption 
under S. 114, Evidence Act, is that the Court perform- 
ed its duty and the onus of proof falls on the party 
which asserts that permission was not given by the 
Court. AIR 1952 Pat 469 (470, 471) (Pt A) (Pr 7) 

(DB;. 


. O’ 32,. P»* 7 and S. 97 — Compromise without 
leave Minor party to partition suit — Preliminary 
decree passed by consent without obtaining Court’s 
leave Validity—Objection in appeal against final 
decree — Maintainability. 

A preliminary decree passed by consent of parties 
in a partition suit to which a minor is a party with¬ 
out obtaining leave of the Court under O. 32, R. 7, 
Civil P. C., is not void but voidable, and it is binding 
until it is set aside in an appropriate proceeding. 

Having regard to the provisions of S. 97, Civil 
P. C., an objection to such a decree cannot he taken in 
an appeal brought against the final decree passed by 
the Court. (*31) 53 Pun L R 170. 

--O. 32, R. 7 — Compromise in execution where 

minor is party without sanction of Court—Minor can 
avoid compromise — Separate suit if barred—Execu¬ 
tion application governed by S. 47. See Ibid, S. 47. 
AIR 1964 Raj 92 (DB). 

-O. 32, R. 7 —Compromise decree against minor— 

Setting aside — Grounds stated. AIR 1955 N U C 
(Trav-Co) 1105 (DB). 


0 ; 32, R. 7—Non-compliance with, alleged — 
Onus is on party alleging to prove that no leave was 
obtained for compromise — Evidence Act (1872) 

Ss. 114, 112 . 

\Y here the case of the plaintiff is that a compromise 
decree passed against him when he was a minor is 
not binding on him because no leave of the Court 
was obtained by the guardian for entering into the 
compromise, onus is on him to prove that no such 
leave was obtained. A I R 1952 Pat 409, Bel. on. AIR 
1921 Pat. 14, ILR 30 Mad 295 (PC) and I L R 28 All 
585 (PC) Distinguished. When the question arises 
whether leave ot the Court for entering into com¬ 
promise was obtained, presumption under S. 114, 
Evidence Act, that Court performed its duty arises and 
onus lies on party which asserts that no leave was 
given by the Court, to prove it. If no evidence is 


ORDER 32 RULE 9 

-O. 32, R. 9—Removal of next friend — Power of 

Court. 

Under O. 32, R. 9, a next friend can only be re¬ 
moved on an application made on behalf of the minor 
or on behalf of the defendant. Under that rule the 
Court cannot act suo motu and therefore, however 
negligent the next friend may be, unless some appli¬ 
cation is made to the Court, the Court cannot remove 
the next friend. 55 Bom L R 944 : ILR (1954) Bom 
330 :AIR 1954 Bpm 214 (215) (Pt B) (Pr 2). 

-O. 32, R. 9-Continuation of next friend— Rule as 

to. See Ibid, O. 32, R. 3. AIR 1959 Mys 157. 

-O. 32, R. 9 —Who can act as next friend of minor 

—Competency of next friend finally determined by 
High Court in revision — Lower Appellate Court 
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cannot reopen the question. See Ibid, O. 32, R. 4 (1) 
and (2). AIR 1955 Nag 67 (DB). 

-O. 32, Rr. 9 and 10 — Interest of next friend 

adverse to minor—Proper procedure. 

If the Court is of opinion that the interest of the 
minor plaintiS’s next friend is adverse to the minor, 
the proper procedure is to remove the next friend 
under O. 32, R. 9, Civil P. C., and then to stay further 
proceedings under R. 10 until the appointment of a 
next friend in place of the one removed. If the trial 
Court does not do so, the trial is vitiated. AIR 1921 
Pat 103, Rel. on. ILR (1959) Cut 521: (1939) 1 Orissa 
J D 406. 

-O. 32, Rr. 9 and 10; O. 41, R. 17, O. 9, R. 8 — 

Minor appellant — Non-appearance of next friend 
at hearing of appeal—Duty of Couit—Dismissal for 
default, if illegal. 

Where the appellants are minors and on the day 
the appeal is called, their next friend fails to appear, 
it is not the duty of the Court either to adjourn the 
appeal in order to enable the next friend to put in 
appearance or to stay further proceedings under R. 10 
ot O. 32. 

Stay of proceedings can only be ordered under R. 10 
of O. 32 when the next friend of the minor retires, 
dies or is removed and the mere fact that the next 
friend does not put in appearance when the case is 
called on for hearing would not justify his removal. 

(Position of the next friend of a minor plaintiff con¬ 
trasted with the position of the guardian of a minor 
defendant.) 

When the plaintiff is a minor and plaintiff’s next 
friend is absent at the time the suit is called on for 
hearing it can be properly dismissed in default under 
O. 9, R. 3 or O. 9, R. 8, as the case may be. Similar is 
the case with an appeal, that is to say, when the ap¬ 
pellant is a minor and his next friend does not appear 
when the appeal is called on for hearing, the Court 
may make an order that the appeal be dismissed. The 
only difference between the appeal and the suit is 
that when the suit is called and the plaintiff is absent, 
but the defendant is present, the Court is bound to 
dismiss it in default under O. 9, R. 8 unless the defen¬ 
dant admits the claim or part thereof in which case a 
decree has to be passed upon such admission, while 
when the appellant is absent the Court may or may 
not dismiss the appeal in default even if the respon¬ 
dent is present. The word used in O. 9, II. 8 is ‘shall* 
and that in O. 41, R. 17 which relates to dismissal of 
an appeal for appellant’s default is ‘may*. 3 Patiala 
L R 218 and 6 Patiala L R 331, Dissent. (1950) 2 Pepsu 
L R 37 : AIR 1950 Pepsu 28 (31, 32, 33, 34) (Pt A) 
(Prs 10, 11, 12) (DB). 

-O. 32, R. 9 — Suit by and on behalf of idols — 

Order 32 applied by analogy. See Ibid, 0. 32, R. 4. 
AIR 1955 N U C (Raj) 359. 

ORDER 32 RULE 10. 

—O. 32, R, 10 (1)—Appeal by minor — Next friend 
dying — New next friend not appointed — Effect. See 
Ibid, O. 32, R. 1. AIR 1959 Bom 232 (DB). 

-0.32, R. 10—Interest of next friend adverse to 

minor—Proper procedure. See Ibid, O. 32, R. 9. ILR 
(1959) Cut 521. 

ORDER 32 RULE 11. 

-O. 32, Rr. 11 and 4 (2) — Removal of guardian- 

ad-litem by implication — Guardian-ad.litem not 
contesting suit and allowing decree to be passed — 
Natural guardian of minor who is party to suit re¬ 
presenting minor in appeal—Effect. 

Where the guardian-ad-litem of a minor defendant 
did not appear and contest the suit, nor did he care 


to appeal against the adverse decree, but the mother 
of the minor who was one of the defendants and had 
no interests adverse to those of the minor filed the 
appeal as the guardian of the said minor and repre¬ 
sented him in it, it can well be taken that there was 
both an implied removal of the former guardian and 
also an implied sanction for the mother to act as the 
guardian. It was a case in which by his conduct the 
former guardian-ad-litem had withdrawn or retired 
from the guardianship and as such there was no need 
to pass a formal order removing him from the guar¬ 
dianship. Order 32, R. 4 (2) was no bar to the mother 
representing the minor in the appellate Court, as 
O. 32, R. 4 i2) relates to the procedure to be adopted 
by the Court when appointing guardian-ad-litem in 
cases where there are certificated guardians. I960 Ker 
L T 1221 : AIR 1961 Ker 208 (209) (Pr 5). 

-O. 32, R. 11 — Guardian-ad-litem unwilling to 

continue—Court must appoint another one. AIR 1955 
N U C (Madh-B) 3021. 

-O. 32, R. 11— Appeal on behalf of minor;— Who 

can file — Guardian-ad-litem not preferring appeal — 
Procedure. See rbid, O. 32, R. 3(5). 1958 Jab L J 136. 

-O. 32, R* 11 — Rule II is applicable to Court 

olficer proposed as guardian. See Ibid, O. 32, R. 4 (4). 
AIR 1954 Nag 135 (DB). 

-O. 32, R. 11 — Guardian-ad-litem appointed by 

Court can be removed bv Court for proper reasons. See 
Ibid, O. 32, R. 3. AIR 1955 N U C iPat) 1863 (DB). 

-O. 32, R. 11 (2)—Court can appoint new guar¬ 
dian in place of previous, only when latter retires, 
dies or is removed by Court — Fact that Court con¬ 
tinues proceedings even in absence of guardian-ad- 
litem does not show that guardian has retired or has 
been removed — There should be express order per¬ 
mitting him to retire or removing him. ILR (1952) 
Patiala 197 : A I R 1953 Pepsu 129 (132, 133) (Pt F) 
(Pr 18) (DB). 

-O. 32, R. 11 (2) — Even if guardian does not do 

his duty or desires to retire, Court is not bound to 
remove him — Matter is in discretion of Court. ILR 
(1952) Patiala 197 : A I R 1953 Pepsu 129 (132, 133) 
(Pt G) (Pr 18) (DB). 

ORDER 32 RULE 12. 

-O. 32, R. 12 — Application through next friend 

under S. 103, U. P. Tenancy Act — Minor applicant 
attaining majority during pendency — Failure to give 
notice to defendant is not an irregularity and causes 
no prejudice to him—Tenancy Laws—U. P. Tenancy 
Act (17 of 1939), S. 103. 1950 All W R Rev 12: 1950 
R D 194. 

-O. 32, R. 12—Applicability—Plaintiff attaining 
majority during pendency of suit—Finding of bene¬ 
ficial interest—Necessity. 

The necessity of the Court’s finding that the suit is 
for the beneficial interest of a minor plaintiff really 
arises only when the plaintiff is still a minor before 
decree is granted. There is no necessity for such a 
finding when the minor plaintiff attains majority 
during the course of the suit. 1959 Ker L T 350: 1959 

Ker L J 363 : 1959 Ker L R 238 : AIR 1959 Ker 336 
(337) (Pt B) (Pr 6 ). 

;-O. 32, R. 12; O. 6 , R. 17—Minor plaintiff attain¬ 

ing majority during suit — Amendment of plaint to 
cover pleas against guardian—Permissibility. 

Under the law, there is a right in a minor to attack 
the guardian’s acts in conducting a suit on the ground 
of gross negligence and to get any decree passed in 
such a suit set aside on proof of such negligence. As 
such a minor plaintiff, when he attains majority, must 
be given an opportunity of making even drastic 
amendments to a plaint according to what he consi- 
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ders ought to have been correct and relevant allega¬ 
tions, for, at the moment when he attains majority, he 
takes the responsibility for his actions. At that 
moment, naturally he is given such liberty. 1957 Ker 

L T 7G9 : (1957) 2 Mad L J 164 : AIR 1957 Mad 629 
(629) (Pr 1). 


purchaser. A I R 1955 -All 584 and AIR 1951 AI> 
341 (FB) and AIR 1951 All 823, Rel. on ; I L R 25 
Bom 337 (P C) and I L R 32 Cal 290 (P C), Disting. 
1962 All W R (H C) 641 : 1962 All L J 631: A IR 
1962 All 512 (513, 514) (Prs 5, 6, 11, 12, 13) (DB). 


O. 32, R. 12 —.Minor becoming major during 
pendency of execution* 

Where a minor judgment-debtor who is represented 
by a guardian becomes a major during the pendency 
of the execution proceedings, the proceedings would 
be binding upon him if he had not been declared a 
major unless he can by separate proceedings show 
that there was fraud practised upon him. AIR 1928 
Mad 294; A I R 1918 Mad 545; A I R 1950 Mai 314, 
Rel. on.; AIR 1917 Mad 42, Disting. (1953) 2 Mad L J 
489: AIR 1954 Mad 237 (238,239) (Pt B) (Pr 4) (DB). 

O. 32, R. 12—Suit by Hindu minor for partition 
—Order of trial Court refusing him permission to 
continue suit — Minor attaining majority pending 
appeal against that order and wishing to continue 
suit—Effect on trial Court’s order. 

In a suit for partition by a Hindu minor, it is 
open to the plaintiff on attaining majority to elect to 
abandon or continue the suit. If he elects to continue 
the suit, he adopts the act of the guardian and puts 
his own imprimatur on it and the Court is relieved 
from the obligation of pronouncing its opinion whe¬ 
ther it is in the interests of the minor to decree the 
suit for partition or not. Where, therefore, a minor 
attains majority pending the appeal filed by him 
against the order of the trial Court refusing him per¬ 
mission to continue the suit and wishes to go on with 
the suit, the decision given by the trial Court no 
longer stands in the way of the continuation of the 
suit. AIR 1937 Mad 274, Referred to. I L R (1951) 
Nag 367 : 1951 Nag L J 373 : A I R 1951 Nag 350 
(350, 351) (Pt A) (Pr 7) (DB). 

-O. 32, R. 12—Defendant becoming major during 

pending of suit. See Ibid, O. 32, R. 3. AIR 1955 
N U C (Pat) 229 (DB). 

-O. 32, Rr. 12 and 3 — Minor defendant attaining 

majority during second appeal — Negligence of guar¬ 
dian—Minor is not precluded from instituting suit for 
setting aside decree, for mere reason that he attained 
majority after decision of first appeal. AIR 1955 
NUC (Trav-Co) 1092. 

-O. 32, R. 12—Execution against minor—Notices 

properly sent to guardian appointed by Court— 
Minor attaining majority — No steps taken by him 
or guardian to get the fact recorded in Court — Fact 
that no notice was sent to minor after he attained 
majority does not make execution invalid. 

The execution taken against a person, who was a 
minor, through his guardian, who had been appointed 
in the suit, would be valid, even though notice had 
not been sent directly to the minor defendant, after 
attaining majority, provided the notice in execution 
was served properly on the guardian appointed by 
Couit. This is sufficient for purposes of enabling the 
execution Court to carry on the steps in execution, 
when no step were taken by the minor or by his guar¬ 
dian to seethe fact of the attaining majority recorded 
in Court. A I R 1952 Trav-Co 478 (478, 479) (Pt A) 
(Pr 2) (DB). 

ORDER 32 RULE 15 

——O. 32, R. 15 — Decree against person of unsound 
mind not represented in suit — Decree is nullity— 
Auction-purchaser of house in execution sale allowing 
possession with judgment-debtor—Property escheating 
to Native Prince upon death of judgment-debtor— 
Native Prince and his lessee are representatives of 
judgment-debtor—They can challenge title of auction- 


O. 32, R. 15 — Mental infirmity — Inquiry by 
Court as to Nature of inquiry—It should be judicial 
—Evidence of medical expert—Its necessity — Held 
there was no proper enquiry as contemplated by 
O. 32, R. 15. 

Order 32, R. 15, Civil P. C. applies not only to 
person adjudged to be of unsound mind, as under the 
old Code, but also to a person of weak mind. Where 
in a suit filed by the plaintiff through his next friend 
an application is made by the next friend that the 
plaintiff is of unsound mind, or mentally infirm for 
the purpose of the rule, the extent of the infirmity has 
to be found by the Court on inquiry. This enquiry 
should consist of the examination of the alleged luna¬ 
tic by the judge, either in open Court or chambers, 
and as Courts are generally presided over by lay-men, 
as a matter of precaution, the evidence of medical 
expert should be taken. Where the precaution of 
such a judicial enquiry is not observed, the person* 
cannot be declared lunatic, and a guardian cannot be 
appointed for him. AIR 1941 Mad 505, Rel. on. 

Held, on facts that the enquiry contemplated by 
O. 32, R. 15, Civil P. C. was not complied with by the 
examination conducted by the Court and that the 
Judge acted with material irregularity and illegality 
in the exercise of his jurisdiction and his order dis¬ 
missing the petition for appointing a next friend con¬ 
stituted an error of law. AIR 1962 Andh Pra 110> 
Dist. (1962) 2 Andh W R 337 : A I R 1963 Andh Pra 
160 (163, 164) (Prs 22, 23, 24, 27). 


-O. 32, R. 15 — Mortgage by L in favour of K— 

Ex parte decree in suit on mortgage—Property pur¬ 
chased by A in auction sale — During pendency of 
mortgage suit L’s son R making application for 
appointment of guardian-ad-litem but Court pro¬ 
ceeding with trial without such appointment op, 
account of R’s absence on date of hearing of appli¬ 
cation — Suit by L’s son R for declaration that ex 
parte decree and auction sale were not binding on 
him on account of L’s insanity and want of appoint¬ 
ment of guardian-ad-litem in suit — Ex parte decree 
held was void for want of representation of L~ 
Upon such pleading prayer for setting aside of 
decree not necessary — Question of payment of au 
valorem court-fee, and bar of S. 42, Specific Relief 
Act (1877), did not arise—No estoppel on account of 
plaintiff’s application in mortgage suit — Under 
O. 32, R- 15 proof of absolute insanity not necessarv 
—Proof of mental infirmity held sufficient—Plea or 
bona fide purchaser being stranger to decree not 
open to A — Court-fees Act (1870), S. 7 (iv) (c) 
Specific Relief Act (1877), S. 42 — Evidence Ac4 


L872), S. 115. 

One L executed a mortgage in favour of K. K 
rought a suit on the mortgage. The suit was decreed 
i parte and in execution of the decree the property 
'as brought to sale and purchased by one A. Subse- 
uently R, son of L, brought a suit for a declaration 
lat the ex parte decree passed in the mortgage suit 
nd the execution proceedings and the auction-sale 
'ere not binding upon him and his title had not been 
ffected by the said decree and sale. The allegations 
'ere that after the institution of the suit on the mort¬ 
age L left his house in a fit of insanity and met his 
eath on the footpath of Calcutta, that though K was 
ware of the disordered condition of L s brain 
>ok no steps to have a guardian-ad-litem appomtea 

i the suit. During the pendency of 

had filed an application alleging that his 
ecame insane and therefore it was necessary 
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a guaidian-ad-litem appointed but as R was found 
absent on the date of hearing of the application, the 
Court proceeded with the trial without the appoint¬ 
ment of guardian-ad-litem: 

Held, that (1) the ex parte decree against L in the 
mortgage suit was void for want of representation of 
L. Hence upon that pleading it was not necessary in 
the present suit for plaintiff R to make the prayer for 
setting aside of the decree and it was enough to ask 
f° r a declaration that the said decree did not affect 
plaintiff’s title. Questions of payment of ad valorem 
court-fee and the bar of S. 42, Specific Relief Act, did 
not arise at all; 

( 2 ) Question of estoppel on account of plaintiff’s 
application in the mortgage suit also did not arise as 
plaintiff was under no legal obligation to file any 
application alleging the insanity of his father, far less 
to prove it; 

(3) To bring his case under O. 32, R. 15, Civil P. C., 
it was not necessary for the plaintiff to prove that L 
was absolutely insane. It was sufficient it the plaintiff 
proved that L was suffering from such mental in¬ 
firmity as rendered him unfit to protect his own 
interest; 

(4) A decree obtained without representation in a 
case where representation was necessary must be 
regarded as a decree against a person not a party to 
the suit and was therefore without jurisdiction and 
void. The ex parte decree obtained against L was 
therefore null and void : 31 All 372 (PC); A I R 1915 
Cal 19 and AIR 1937 All 29, Rel. on; 

(5) As the ex parte decree was void ab initio, all the 
subsequent proceedings in execution including the 
auction sale were also void and hence the plea that a 
bona fide purchaser who is a stranger to the decree 
does not lose his title to the property on account of 
the subsequent reversal or modification of the decree 
was not available to A. Case law relied on. 53 Cal 
W N 835 : A I R 1950 Cal 30 (32) (Pr 5) (DB). 

O. 32, R. 15—Mother and children constituting a 
tavazhi which was to all legal purposes tiny maru- 
maKkathayam tarwad—One of the members insane — 
Held, the tavazhi of the plaintiffs had never so far 
been divided —If the 2 nd plaintiff was incapable, the 
Karnavathi was the 1st plaintiff — She was then the 
accredited representative of the entire tavazhi and 
must therefore be taken as having prosecuted the 
suit, in that capacity—It cannot then be said that the 
2 nd plaintiff was not represented in the suit after he 
became insane. See Ibid, O. 32, R. 1 . ILR (1963)1 

O. 32, R. 15—Objection that defendant is of un¬ 
sound mind—Plea, if can be raised in appeal against 

final decree. See Ibid, S. 97.. AIR 1958 Ker 158 
(DB). 

“ O. 32, R» 15; O. 9, R. 13, S« 115 — Enquiry into 
allegation or defendant’s insanity—Nature of— Duty 
of Court—Person appointed guardian of defendant 
without enquiry—Legality—Order is not binding on 
defendant — Service of summons on such guardian 
whether due service on defendant —Ex parte decrees 

Defendant, if prevented by sufficient cause from 
appearing. 

The enquiry contemplated by O. 32, R. 15 is un¬ 
doubtedly a judicial inquiry with notice to the party 
concerned or to-any other person competent to speak 
on behalf of such party. It is for the Court to decide 
upon the manner in which and to the extent to which 
such inquiry has to be conducted to enable it to come 
to a satisfactory conclusion as to the mental condition 
of the party concerned. If notice of such inquiry is 
given to the party, he may himself, appear in Court 
and participate in the inquiry. If he appears or is 
brought before Court, his presence might enable the 


Court to form an impression about his mental condi¬ 
tion. If it is deemed necessary he may be got examined 
by a medical expert and a certificate obtained from 

him as to whether he is mentally fit to protect his own 
interests. 

The Court must conduct an inquiry into the alleged 
mental infirmity of the defendant and come to a defi¬ 
nite conclusion that the allegation is well founded, 

before proceeding to appoint a guardian for the 
defendant. 

Summons of the suit issued to not properly ap¬ 
pointed guardian, is not a service on the defendant or 
anybody representing him. And if the defendant {ails 
to appear on the date of the hearing there is a suffi- 
cientcause which prevented him from appearing and 
the ex parte decree must be set aside. 1957 Ker L T 

268 : 1957 Ker L J 254 : I L R (1957) Ker 332 : AIR 
!9o7 Ker 51 (52, 53) (Pr 2 ). 

“ O. 32, Rr. 15, 3 (1) (Madras amendment) — Next 
friend—Adverseness of interest to disqualify should 
relate to subject-matter. See Ibid, O. 32, R. 3 ( 1 ) AIR 
1961 Mad 345 (DB). 


O. 32, R. 15—Scope — Non-compliance—Effect 
—Person declared lunatic without observing proce¬ 
dure — Decree passed is ex parte and should be set 
aside as such. 

The only safe course for Courts in this country to 
follow regarding lunatics is to follow rigorously' the 
procedure presetibed in 0.32, R. 15, C. P. Code, 
before declaring any citizen to be a lunatic. The 
procedure involves a judicial inquiry which consists 
normally of two parts : ( 1 ) questioning the lunatic by 
the Judge himself in open Court, or in chambers, in 
order to see whether he is really a lunatic and of un- 
sounu mind, and (2) as the Court is generally pre¬ 
sided over only by a layman, to send the alleged luna¬ 
tic to a doctor for report about his mental condition- 
after keeping him under observation for some days, 
f hat when this elementary precaution of a judicial 
enquiry prescribed by law is not observed, the laws 
of this country will not allow a man to be declared a 

unatic ana a guardian appointed for him on such 
basis. 

When a person is adjudged a lunatic irregularly 
and improperly, notice was not served personally on 
him and a guardian appointed for him, and the 
guardian alone allowed to appear in Court and defend 
the suit by filing written statement, adducing evi¬ 
dence, etc., it follows that such person had an excel¬ 
lent reason for his non appearance in Court on the 
dale of the ex parte decree as he was kept out of 
Court by an order of Court based on unproved un¬ 
soundness of mind. So, really speaking, the decree 

passed against him is an ex parte decree and has to 

459 : 1956 e Mad n w rsn/ 60166 - (195C) 1 Mad L J 

O. 32, R. 15—Scope—Deaf and mute plaintiff. 

of T 0 % 9 °R d V*° r S al ,i infi no y ’, enlarge the scope 
?L9 ■ 32 ' R - -5; W h de the old S. 403 of the Code of 

": as applicable to persons 'of unsound mind' 
only the present rule applies to persons of unsound 
mind as well as to persons who are suffering from 
any mental infirmity in consequence of which he is 
incapable of protecting his own interests. 

In the suit filed against a deaf and mute person 
who had been leading a family life and eking his 
livelihood by grazing cattle, the trial Court, on appli- 
cation under O. 32, R. 15 by the plaintiff knd upo n 

fordie^efenrcT 1 ^ a Pp ointed . a guardian ad lifem 
tor the defendant. Case law reviewed ; (1870) 2 N W 

P II C R 414, Dist. 1954 Mad W N 88 • A I B 

Mad 810 (810, 811) (Prs 2, 4,6)/ * 1 * 1954 

..rr 9* Rr * 15 and 4—Suit for partition by plain¬ 
tiff of unsound mind — Wife’s interest not in conflict 
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with his— p ] a intiff in the custody of his father who 

nl! n e t i ff e - enda ;i t ~- Wife th0U « h n0t livi "g With the 
plaintiff is, in the circumstances, best suited to be his 

Ain infS w 39 , Mys L J 393 ! ILR (1960) Mvs 1264 : 
AIR 1962 Mvs 18 (19, 20) (Pt C) (Pr 7) (DB). 


O. 02, R. 1 5—Person of unsound mind—Appoint- 
ment of next friend Preliminary enquiry if essen¬ 
tial Court cannot raise independent issue as to 
competency of next friend once it has appointed him. 

Before a next friend can represent a person incap* 
1 , e °t protecting his rights it is not necessary that 
tnere should be a preliminary inquiry by the Court 
that the person by reason of unsouadness of mind or 
mental infirmity is incapable of protecting his inte¬ 
rests, and all that is needed is that there should be 
somepnma facie proof such as to satisfy the Court 
that the person was by reason of unsoundness of 
mind or mental infirmity incapable of protecting his 
interests, because an order permitting the next friend 
to represent such a person is not final and that it is 
always open to the defendant to take out an indepen¬ 
dent application to have the said order revoked when 
the Court can go fully into the matter, but when once 
the Court permits the next friend to sue on behalf of 
such a person, it is not open to the Court to raise an 
independent issue in the trial as to the competency of 
the next friend to represent him in the suit. AIR 194L 
Mad 524, Reh on. (’50) 28 Mys L J 151 (DB). 


ORDER 33 RULE 1 

SYNOPSIS 

(Civil P. C. (1908), O. 33, R. 1 ) 

1. Suit by paupers. 

2. Suit may be instituted by a pauper. 

3. ‘Is not possessed of sufficient means. 1 ’ 

4. Saleable interest in property not in possession. 

5. “Fee prescribed bv law." 

6 . ‘‘Where no such fee is prescribed.” 

/. Necessary wearing.apparel.” 

8 . Subject-matter of suit, if can be considered in 

deciding sufficient means. 

9. Minor plaintiff. 

10 . Pauper defendant. 

11. “Person”, meaning of. 

12. Suit by executor, administrator or legal repre¬ 

sentative of pauper. 

13. Suit in representative capacity. 

14. Suit by mutwalli, trustee or shebait. 

15. Married woman. 

1 G. Applicability of rule to suits under S. 92, 
Civil P. C. See also Ibid, S. 92. 

1 1 . Award of costs and order for security for costs 
against pauper. 


“ 32, R. 15—C. P. Land Revenue Act (2 of 1917), 

3.33 ( 1 ) Revenue Court appointing guardian ad 
litem for person of unsound mind — Order was on 
analogy ol O. 32, R. 3, Civil P. C.—Order net appeal- 

abi 9 under S. 33, C. P. Land Revenue Act_Revision 

held could lie. 1950 Nag L J 646. 

O. 32, R. 15—Infirmity of party — Allegation— 
Duty of Court—Investigation by Court and medical 
examination necessary—Order passed without medi¬ 
cal examination and enquiry—Illegal. 

For determination of the question of alleged in- 
sanity of a party, when it is deemed necessary, the 
party alleged to be insane, may be got examined by a 
medical expert and a certificate obtained from him as 
to whether he is mentally fit to protect his interest ; 
the Court must conduct an enquiry into the alleged 
mental infirmity of the person and come to a definite 
conclusion before appointing a guardian. Where the 
Court merely accepts the allegations without coming 
to a finding on an enquiry, it Fails to exercise jurisdic¬ 
tion vested in it by law. The order passed cannot 
bind the party. (1961) 3 Orissa J D 259. 

-O. 32, R. 15 — Non-compliance with O. 3, R. 1 ; 

O. 9, R. 12 and O. 32, R. 15 — Revision. See Ibid, 
S. 115. AIR 1955 NUC (Pepsu) 1877. 

-O. 32, R. 15—Scope of enquiry. See Ibid, S. 151. 

AIR 1954 Trav-Co 380. 

-O. 32, R 15—Execution proceedings—Judgment- 

debtor of unsound mind—Sale without appointment 
of guardian —Validity. 

Where in execution of a decree the fact that the 
judgment-debtor is of unsound mind is brought to 
the notice of the Court it is the duty of the Court to 
investigate into it and appoint a guardian if the per¬ 
son is found to be under disability as alleged before 
proceeding with the execution. If the Court proceeds 
with the execution without appointing a guardian the 
proceedings are without jurisdiction and conse¬ 
quently the execution sale is also invalid and liable 
to be set aside. AIR 1951 Trav-Co 1G5 (166) (Pt B) 
(Pr 7) (DB). 

-O. 32, R. 15—Effect of non-representation of res¬ 
pondent of unsound mind by guardian. See Ibid, 
O. 32, R. 3. AIR 1954 Vind Pra 1 . 


18. Interim relief. 

19. High Court amendments. 

1. Suit by paupers. 

-O. 33, R. I—Applicability. 

The provisions of O. 33, Civil P. C., are applicable 
to pauper proceedings just in the same manner as to 
a suit itself. In suits by paupers proceedings under 
O. 33 are preliminary to the institution of the suit bv 

him. A I R 1951 All 603 (604, 605) (Pt A) (Prs 6, 10, 
14) (DB). 

-O. 33, R. 1 — Object of. 

Order 33 has been enacted to serve treble purpose: 
(i) to protect the bona fide claims of a pauper, (ii) to 
safeguard the interest of revenue, and (iii) to protect 
the defendant’s right not to be harassed. 1955 Andh 
L T (Civil) 198 : 1955 Andh W R 261: I L R (1955) 
Andhra 464 > Vish L J 1955 Andhra 170: A I R 1955 
Andhra 165 (167) (Pt B) (Pr 8) (DB). 

-O. 33, R. 1 — Liability of tenant to deposit rent 

under S. 13 (1) of M. P. Accommodation Control Act 
does not accrue unless and until application to sue in 
forma pauperis is allowed and a writ of summons of 
the suit is served on him —Until that stage is reached 
scope of enquiry is limited to the question whether the 
plaintiff is pauper within meaning of O. 33, R. 1. See 
Houses and Rents — M. P. Accommodation Control 
Act (1961), S. 13 ( 6 ). 1964 M P L J (Notes) 125. 

-O. 33, R- 1—Application under, if maintainable 

during pendency of proceedings. 

Where an objection having been taken to an appli¬ 
cation for grant of probate on the ground that the 
applicants are bound to pay court-fee on the value of 
the trust properties, of which they are not in posses¬ 
sion, before they can pray for grant of a probate, the 
Court directs the applicants to pay the court-fee and 
thereupon they make an application under O. 33, 

R. 1, the Court is justified in permitting them to 
continue the proceedings in forma pauperis even it 
the application is made during the pendency ot the 

proceeding. ILR 1955 Mys 455 : A I R 1955 Mys 
128 (128) (Pt A) (Pr 3). 

2. Suit may be instituted by a pauper. 

-O. 33, R. 1—Application under—Suit pending— 

Continuance as a pauper suit. 
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Suit filed in ordinary way can be continued at later 
stage as pauper suit provided circumstances justify it. 

I L R (1954) Mvs 98 : AIR 1954 Mvs 14S (Pt A) 
(Pr 3). 

-0. 33, R. 1, O. 47, R. I—Review application—Is 

a proceeding connected with suit— Pauper plaintiff 
need not pay court-fee on it. 

The contention that the lis terminates after the 
passing of the decree, and O. 33, R. 8 has no applica¬ 
tion to the review of the decree and also of the judg¬ 
ment after passing of the decree, has no force. A 
review application is a proceeding connected with 
the suit within the meaning of O. 33, R. 1 and no 
court-fee is leviable on an application for review of 
the judgment or the decree by a penon who has been 
permitted to sue as a pauDer. ILR 20 All 4L0 aid 
AIR 1930 Cal 752, Rel. on, AIR 1930 Rang 280 and 
AIR 1943 Mad 177, Disting. (1963) 5 Ori J D 303 : 
30 Cut L T 386 : A I K 1964 Orissa 94 (97) (Pt-F) 
(Pr 7). ‘ 

O. 33, R. 1 — Pauper suit, when instituted — 
drayer for interim injunction along with application 
for leave to sue as pauper —Injunction can be granted 
pending decision of leave application. See Ibid, O. 39. 

AIR 1964 Raj 279 (280) (Pr 4). 

3. “Is not possessed of sufficient means.” 

O* 33. R. 1. Explanation (i) (a) (A. P.) — Posses¬ 
sed of sufficient means — Share in joint family pro¬ 
perty—Capacity to raise funds—Test of. 

It cannot be assumed that a person who is entitled 
to a share in joint family property of considerable 
value would always be able to raise comparatively 
smaller amounts on its security. When the property 
•does not consist of cash, the test is not whether a 
person has a power in the abstract of raising money, 
out whether, in the concrete circumstances of the 
case, he could succeed in raising anything substantial 
by exercising that power. In each case evidence 
v/ould be necessary to enable one to judge whether 
money could be raised on the properties. 

Held, on facts that as thede facto guardian of the 
minor petitioners was not legally competent under 

■ 11 the Hindu Minority and Guardianship Act, 
19o0, to oiler their undivided shire of the joint 
family property as security, the applicants could 
not be said to be capable of raising funds : AIR 1925 

(Pt D)Jv g| Sting * A 1 R 19C() Andh Pra 540 (542; 

-O. 33, R. 1, Expl. - Who is uuable to pay the 

fee required. 

In the absence of evidence on the record to con¬ 
tradict the statement by the applicant that he had not 
sufficient funds he should be declared to be a pauper 
not able to pay the court-f^es. See Ibid, C). 44, R. 1 
AIR 1955 NUC (Cal) 2922 (DB). 

O. 33, R. 1 — Sufficient means—Question as to— 
Determination of — Property which is subject matter 
of previous litigation between parties which is still 
pending cannot be taken into account — T. P. Act 
(1882), S. 52. (1903) 4 Gui L R 204 : AIR 1963 Guj 
30 ^31) (Pt A) (Prs 5, 6,7). 

-O. 33, R. 1 — “Is not possessed of sufficient 

means.” 

The question whether any relative of the pauper 
petitioner has sufficient means to pay the court-fees 
•cannot be taken into consideration while deciding the 
question of pauperism. ILR (1955) Hvtl 732 : AIR 
1956 11yd 31 (Pt A) (Pr 1) (DB). 

-O. 33, R. 1, Expl. — Applicant owning decrees 

lor Rs. 7000/- to 8000/- has means to pay court-fees. 

Where the petitioner making an application to sue 


in forma pauperis owns decree for Rs..7000/. to 8000/- 
it cannot be said that he has no means to pay court- 
fees on the plaint. Whatever may be the position 
about debts due to the applicant, debts covered by 
decrees must be viewed differently. AIR 1942 All 
319, AIR 1944 Oudh 218 ; A I R 1960 Andh Pra 540, 
Disting. 1962 Ker L T 13 : (1963) 1 Ker L R 60. 

— O. 33, R. 1 —‘‘Sufficient means” — Minor appli¬ 
cant having share in family property along with the 
other members. 

Where a minor applicant is shown to have a share 
in an ancestral property by birth along with the 
other members that share can be utilised to raise the 
money for the payment of the court-fee and so he 
cannot be allowed to sue in forma pauperis. AIR 
1951 Kutch 6 ( 1 ) (Pr 3). 

O, 33, R. 1 —‘Sufficient means’— Held that Court 
rightly arrived at conclusion that petitioners were 
not paupers within merning of O. 33, R. 1. 1956 
Madh B L J 1484 : Madh BLR 1956 (Civil) 612. 

-0.33, R. 1— “Possessed of sufficient means”— 

xMeaning of. 

In an application for permission to sue as pauper, 
the fact that the applicant has a son who is a man of 
means is immaterial if the applicant has no dominion 
over the property of his son or when it is out of the 
applicant’s reach. Also the fact that there is a joint 
family is immaterial if there is nothing on record to 
show that there is any joint family propeity over 
which the applicant has any rights of ownership. 
1955 Madh B L Pi (Civ) 657 : 1956 Madh B L 
J 140. 

-O. 33, Rr. 1 and 2 — Suit for declaration that 

mortgage decree is not binding on plaintiffs’ share in 
property — Property is not “subject-matter of suit” 
— Money can be raised on its security. AIR 1955 
NUC (Madh B) 3379. 

-O. 33, Rr. 1 , 2, 5— “Sufficient means”— Proof — 

Inam lands — Restrictions to transfer must be proved 
—Court has discretion to refuse to take judicial notice 
of Act restricting transfer —Application held not in 
accordance with R. 2—(Evidence Act (1872), S. 57). 
AIR 1955 N.U C (Madh B) 63. 

-O. 33, R. 1, Expl. — “Is possessed of sufficient 

means”—Means of relations • are immaterial. A I R 
1955 N U C (Vladh B) 47. 

-O. 33, R. 1— Applicant not including house in 

the assets —House burdened by a decree—Application 
not liable to be rejected — See Ibid, S. 115. 1961 
M P L J (Notes) 83. 


0* 33, R. 1 —Scope —Benamidar named in docu¬ 
ment filing suit in forma pauperis — Real owner 
being in affluent circumstances— If ground to reject 
permission. 

Held, that a suit at the instance of a person named 
in the document, although he mav be a - benamidar, 
would always be tenable. The mere fact that her 
husband (who had separated and did not claim any 
interest) w'as in affluent circumstances would not be a 
valid ground for rejecting her application to sue in 
forma pauperis. A I R 1919 Pat 58 and A I R 193 a 
Pat 385, Dist. 1961 M P L J (Notes) 57. 


j- vv. juu icicm means —rropertv 

standing in the name of wife —Presumption —Onus. 

Under O. 33, R. 1, C. P. Code, it is to be seen whe¬ 
ther the applicant is in praesenti possessed of suffi¬ 
cient means to enable him to pay the prescribed 
court-fee. Possession of hard cash is not necessary 
but then the Court has to enquire into his capacity to 
raise money. The expression ‘sufficient means’ refers 
to the possession of sufficient realisable property 
which will enable the plaintiff to pay the court-fee 
required for the suit. 
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• ^. cai ? n0 ^ e assum ed that the property stand- 
husband Dame °* * WOman necessariJ y belongs to her 

Where it is asserted that a certain property is not 
really oi the person in whose name it stands but 
belongs to another person, it has to be established by 
evidence that the assertion is correct. A I R 1949 F C 

b8,Rel. (I960) M P L J (Notes) 86. 


t- Provident fund not an asset — 

railure to disclose does not show mala fides. 

. a PPb ca tt° n to sue as pauper was dismissed by 
e trial Court as the applicant had suppressed an 
amount of provident fund to his credit and thus did 
not disclose all properties he was possessed of, 

Held, in revision that the provident fund is ordi- 
na 5. 1 t v tended as a provision for dependents and the 
petitioner could believe that it was not an asset availa- 
,.k lrn * The amount lying to the credit of the 
p a i nt iIt in provident fund should be ignored as it 
was not transferable, failure to disclose provident 
iund will not prove absence of bona fides in making 

application. A I R 1954 Mad 537, Foil. 1958 M P L J 
(Notes) 58. 3 


on P r!of h ^ f 5 continuing the suit in forma pauperis 

fnaMl 1 i 3 S Stated ln i* is P etition ‘ He expressed his 

inability to pay court-fees on the ground that he was 
not possessed of sufficient means enabling him to pay 
the fee prescribed as court-fee in the suit. There was 

f " a P? ! c ?, tl0n , n r lac] ® by the defendant to the Munsiff 
13.- .'-ff 110 defendant offered to purchase from the 
P aintilt certain properties which were not the subject- 
matter of suit for a consideration of Rs. 470 presuma- 

ly to enable the plaintiff to pay court-fee out of the- 
purchase money : 

Held, that surely, if the plaintiff had accepted the 
o ler he certainly would have, out of the purchase 
money, paid the additional court-fee of Rs. 334-9-0 
in addition to the court-fee already paid and con- 

mued the suit. With regard to the offer of Rs. 470 
made by the defendant the plaintiff could not give 
sutlicient explanation for non-acceptance of such 
otter, it the plaintiff was earnest about the suit he 
certainly could have accepted the offer. A I R I960 
Onssa 44 (45, 46) (Prs 2, 3, 4). 

O. 33, R. 1, Expl.— “Is not possessed of sufficient 
means’’. 


O. 33, R. 1, Explanation — “Is not possessed of 
sufficient means”. 

The possession of life interest only in certain pro¬ 
perty worth about Rs. 400 or 500 by virtue of a settle- 

w °uld not make a person possessed of 
sufficient means to pay the court-fee. 68 Mad L W 

222 : (1955) 1 Mad L J 452 : 1955 Mad W N 281 : 
AIR 1955 Mad 467 (468) (Pt B) (Pr 3). 


0.33R.1, Expl. 3 (Madras) — Representative 
suit — Sufficient means’'—Test for. 

Suit by member of tavazhi on behalf of other mem¬ 
bers — Tavazhi possessing considerable property — 
Leave to sue as pauper cannot be granted. 66 Mad 
L W 792 : AIR 1954 Mad 76 (77) (Pr 3). 


Tbe first part of the Explanation does not expressly 
exclude the value of the subject-matter of the dispute 
being taken into consideration in determining whether 
the petitioner is possessed of sufficient means. It is 
open to the Court to take into consideration the 
subject matter of the suit, and determine, having 
regard to all the circumstances of the case, whether 
he can be declared to be ‘possessed of sufficient 
means’ to enable him to pay court-fes. 

It is not mere ability in the abstract, but the ability 
to raise money in the circumstance of the particular 
case in order to meet the requisite fee that will he 
taken into consideration, in determining whether the 
petitioner is “possessed of sufficient means”. AIR 1937 

All 740 and A I R 1947 Pat 34, Rel. on. Case-law 
referred. 


-by some relators of temple who 

are individually paupers for possession of temple 
properties. 

An application for leave to sue in .forma pauperis 
by some relators of a temple seeking to recover pro¬ 
perty on behalf of the temple and for possession to be 
delivered over to the defaulting trustees who had not 
taken steps to get the property from the alienees is 
maintainable when they are individually paupers. 
Idle fact that other worshippers of the temple are 
possessed of sufficient means would not disentitle 
them from filing the suit in forma pauperis. AIR 1951 
Mad 295 (296) (Pr 1). 

-O. 33, R. 1—Leave to sue as pauper on behalf of 

idol —Means of next friend — Relevancy — See Ibid 
S. 115. AIR 1959 Manipur 42 (Pr 3). 

-O. 33, R* 1 and S. 115 — Finding that applicant 

for leave to sue in forma pauperis is possessed of suffi¬ 
cient means, is one of fact. ILR (1955) Nag 79 ; 1954 
Nag L J 303 : AIR 1954 Nag 252 (253) (Pt B) (Pr 4). 

-O. 33, R. 1—Application for leave to sue in forma 

pauperis — Capacity to pay court-fee to be carefully 
considered by Court — Defendant offering to pur¬ 
chase certain property of plaintiff not subject-matter 
of suit to raise money to pay court-fee— Offer to be 
considered. 

It is only in deserving cases that such indulgence 
should be allowed within the strict provisions of the 
law. Applications for leave to sue in forma pauperis 
have to be carefully considered after ascertaining 
the capacity of the party to pay court-fees. 

The plaintiff’s suit was for declaration of title in 
respect of certain properties. The plaintiff made an 


(The plaintiff held incapable of raising money on 
the security of the subject-matter of dispute and not 
possessed of any other means sufficient to enable her 
to pay the court-fee on her plaint.) IL R (1953) 2Cut 
503 : AIR 1953 Orissa 87 (SS) (Prs 2, 3, 4). 

O. 33, R. 1— Court ahould give finding on value 
of property possessed by applicant. 

In an enquiry under O. 33, R. 1, the Court should 
always address itself to the ascertainment of the 
applicant’s capacity to raise the necessary court-fee 
prescribed by law for the plaint and subsequent pro¬ 
ceedings in the suit. What the Court is concerned to 
enquire into is not actual possession of property, hut 
capacity to raise the money necessary to pay the 
required court-fee. Where, the Court holds that the 
applicant has got property, but does not give a finding 
on the value of the propeity, the Court does not 
properly exercise jurisdiction in holding that the 
applicant should not be permitted to sue in forma 
pauperis. AIR 1950 Pat 364, Foil. AIR 1961 Pat 116 
(117) (Pt A) (Pr 5). 


O. 33, R. I — “Is not possessed of sufficient 
— Meaning of. 


^hat has to be decided in an application for leave 
sue in forma pauperis is whether the person 
cing the application is or is not a person possessed 
sumcient means to pay the court-fee. A mere 
m is not ‘means’ within the meaning of O. 33, 
and hence it cannot be taken into account in 

^mining the question whether the petitioner is a 

per within O. 33, R. 1. AIR 1942 Ail 319, Rel. 
1957 B L J R 40 : AIR 1957 Pat 562 (Pt A) (Pr 4) 
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—O. 33, R. 1, Expl.—“Is not possessed of sufficient 
means'* — Failure to give finding on value of pro¬ 
perty. See Ibid, S. 115. AIR 1950 Pat 364. 

O. 33, R. I and S. 115 — Permission to sue in 
forma pauperis — Volition of defendant to make the 
amount of court-fee available to plaintiff—Effect. 

Volition of the defendant in making the funds (for 
paying court-fee) available to (he plaintiff before the 
order granting permission to sue in forma pauperis 
was passed would have no meaning in determining 
the question whether the plaintiff is or is not a 
pauper. The Court would not interfere with the 
order granting permission to the plaintiff to sue in 
forma pauperis at the instance of the defendant. AIR 
1934 Lah 295, Foil. ILR (1962) 2 Punj 431. 

O. 33, R. 1 — Explanation — Sufficient means— 
Held that the capacity of the father of the petitioner 
to pay court-fee had nothing to do in deciding the 
pauperism of the petitioner. AIR 1962 Tripura 22 
(25) (Pt C) (Pr 15). 

——O. 33, R. 1, Explanation — ‘Is not possessed of 
sufficient means.’ 

The true criterion appears to be whether or not 
the applicant has capacity to raise money to pay 
court-fees. The applicant has to prove his actual 
inability to raise the money not only on property in 
possession but even on transferable interest in any 
property though not in his possession. Where the 
applicant is a partner in a partnership it is for the 
applicant to explain what happened to his assets and 
whether or not they were realisable. It is for the 
applicant to prove that they were cut of his reach. 
Case-law discussed. AIR 1954 Vindh Pra 46 (46 47) 
(Prs2, 3,4). 


4. Saleable interest in property not in 

possession. 

O. 33, R. 1 — Person having saleable interest in 
property in the possession of another, when can be 
held to be a pauper. 

It cannot be said that a person can be held to be a 
pauper without some further evidence that he was 
not able to raise moneys on the property in which 
ne has got a saleable interest, for the payment of 
court fee payable on his plaint, from the mere fact 
that such property is not in his possession. 

In the instant case, the plaintiff admittedly has a 
saleable interest in 2/5ths of the suit property. The 
plaintiff s right is not at all denied by the defendant, 
though he is in possession of that share also. He 
could raise money on the security of the 2/5th share 
(1965)2 Andh W R 280. 


0. 33, R. 1 — Applicant entitled to saleable 


terest in immoveable property though not in posse: 

s,on — Actual inability to raise money on propert 
should be proved. 

It cannot be said that a person can be held to be 
pauper without some further evidence that he wa 
not able to raise moneys on the property in which h 

has got a saleable interest for the payment of courl 

fee payable on his plaint, from the mere fact that sue 
property is not in his possession. 1950-1 Mad I 
463 : AIR 1950 Mad 297 (Pt B) (Pr 3). 


5. “Fee prescribed by law.” 

O. 33, R. 1, Explanation — “Prescribed by law’’ 
—Fixed fee. 

If law lays down the fee payable on a plaint, it is 
a fee prescribed by law regardless of how it is to be 
calculated. Ad valorem fee payable on a plaint is as 
much a fee prescribed as fixed fee ; both are prescrib¬ 
ed by law, neither less than the other. 1957 All L J 


632 : 1957 All W R (HC) 672 : A I R 1957 All 680 
(681) (Pt A) (Pr 2) (DB). 


6. “Where no such fee is prescribed ." 

7-O. 33, R. 1, Explanation — “Where no such fee 

is prescribed.” 

ft cannot be assumed that a plaintiff is declared to 
be a pauper only for the purpose of exempting him 
from payment of fee on the plaint. It cannot, there¬ 
fore, be argued that the words “where no such fee 
is prescribed” mean not that no fee is payable by 
law but that fee is payable by law but has not been 
prescribed, that is, it is not a fixed fee but left to varv 
from plaint to plaint. 1957 All L J 632 : 1957 All 
W R (HC) 672 : AIR 1957 All 680 (681) (PtB) (Pr 3) 


-O. 33, R. 1 , Explanation-Pauperism—Points for 

determination — Court-fee prescribed by law for 

plaint in suit — Latter part of Explanation will not 
apply. 

In considering the application for permission to 
sue in pauperism the question whether the petitioner 
has properties worth Rs. 100, would come in only in 
dealing with the latter part of the Explanation to 
O. 33, R. 1, where no fee is prescribed by law for 
the plaint in the suit. Where the fee is prescribed by 
law the latter part of the Explanation will not aDDlv 
AIR 1962 Tripura 22 (24, 25) (Pt A) (Pr 13). 


7. “Necessary wearing.apparel.” 

“ R- 1, Explanation — Wearing apparel — 

Ornaments of Hindu woman. 

The ornaments given to a girl at the time of her 
marriage are not such as can be parted with by a 
Hindu woman who has her husband alive. 

These ornaments are worn daily and as such con¬ 
stitute the wearing apparel of a Brahmin Hindu 

woman. 15 Cut L T 105 : A I R 1950 Oriasa 234 
(Pt B) (Pr 2) (DB). * 


. 7 , , ” vu.iug apparu — 

Ornaments worn by woman when 'wearing apparel’ 
—Tests indicated. * 

The true meaning of the expression ‘necessary 
wearing apparel*, occurring in the second portion of 
the Explanation, to R. 1, of O. 33, is, that it includes 
only those ornaments, which are, absolutely necessary 
to be worn by a married woman, and kept on her 
person always, according to her custom, as Iodc as 
her husband,s al,ye; but, ornaments, given to her 
at the time of her marriage, which are being kept 
as jewellery, or, which are not constantly used? and 
which according to her custom, are not necessary 
a so to be worn daily as a sign of her husbar.d beinir 
alive, cannot be considered to be included within the 
words 'necessary wearing apparel’, and, therefore 

such ornaments can be taken into consideration by 
the Court in deciding the question, whether the 
applicant, who has applied for being permitted to 
sue in forma pauperis, is possessed of ‘sufficient 

means’to enable her to pay the court-fee prescribed 

by the law, within the meaning of the first portion of 
the Explanation. Where the petitioner is a widow 
if she is possessed of any ornaments, they can he 
taken into consideration for deciding the question of 
her sufiiciency of means to pay the requisite court 
fees. AIR 1961 Pat 116(118) (Pt B) (Prs 11, 12)? 

• I • J • - . " if can be considered 

in deciding sufficient means. 


O. 33, R. 1, Explanation — Subject-matter o 
suit, if and when can be taken into consideration 

Where the Court has to consider whether a plain 

till is not entitled to property worth Rs. 100, the 
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no fnll^ . , the suit is to be ignored; but it does 

not follow that it is not to be ignored in the other 
ease in which the Court has to consider whether the 
plain.ilf has sufficient means to enable him to pay the 
tee. it a plaintiff is in possession of the subject- 
matter of a suit or a part of it, it must certainly be 
taken into consideration in ascertaining his means 
because this property is a part of his "means” 
court-lee is payable in cash but it is not essential for 
a plaintiff to be in possession of so much cash in 
order to be able to pay the fee. If he has sufficient 
means, he can raise the necessary cash for payment 
ot the tee in which case he should not be declared to 
2 s L a Pauper. A I R 1934 All 323 and A [ R 1937 All 

°. n T 1957 A1 J L J C32 : 1957 All W R 
<HC) 6,2 : A I R 19o/ All 680 (682) (Pt C) (Prs 5, 6 ) 

(L/b;. 


7 - 0 . 33, R. 1—Plaintiff having saleable interest in 
suit property—That he can raise money on it to pay 

court-fee will be taken into account in considering 
whether he is pauper* 

Where the plaintiff has a saleable interest in some 
i property and this right is not denied by 

the defendant though he is in possession of it, the 

ln -n 0 n 5 idering whether he is a pauper within 
U. 33, will take into account the fact that the plain¬ 
tiff can raise money on it to pay the court-fee. A I R 
1950 Mad 297, A T R 1940 Mad 754, Rel. on, A I R 

Andh^wdl^SO 1934 Mad 653 ’ Disting ' (l9S5) 2 


part of the Explanation to R. 1 of O. 33, the subiect- 
matter of the suit viz., the equity of redemption will 
V ?I°„ be exclud «l. AIR 1933 Mad 079; A I R 1934 

3 S 5 d nqsno \ 9 . 34 , r Ia i d ore 2, ReL on - 69 Mad L W 
frn iHl 2 . ¥“ d L 1 258 : ,9 56 Mad W N 526 : 
AIR 1950 Mad 628 (628, G29) (Prs 4, 5). 

— O. 33, Rr. 1 and 5 (c) — Determination of suffi- 
^ 1 , e 'j lt , r 2f ans ~ Subject-matter of suit in possession of 
plaintiff can he taken into consideration — Disposal 
of other properly withia two months next before 
presentation of application — Application to sue in 
pauperis to be rejected under R. 5 (c). AIR 
1964 Manipur 23 (24) (Prs 2, 3 ). 


O. 33, R. 1 — Means of applicant to pay court- 
‘f e— Suit challenging mortgages of property—Equity 
ot redemption not in controversy—Its value must be 
included in means of applicant. 

If the title to the property, which is subject-matter 

?* >?£ Ute ; i s con f r oversy, then it cannot be said 
that the plaintiffs are possessed of sufficient means 
merely on the oasis of the property in controversy, 
being ultimately to be held to belong to them. But 
where equity of redemption, which vests in the ap¬ 
plicant in respect of the mortgages challenged in the 
suit is not the subject-matter of the controversy, its 
\ alue must be included while considering the means 
of the applicant enabling him to pay the court-fee 
prescribed by law : AIR 1933 Lah 528, Disting. 67 
Punj L R 477 : AIR 1965 Punj 331 (332) (Pt B) (Pr 5). 


O. 33, R. 1, Explanation (a) — ‘Sufficient means’ 
—What is. 

The words‘sufficient means to enable him to pay 
the court fee : in Rule 1 of Order 33, C. P. Code is 
not equivalent to possession of sufficient properties. 
The possession contemplated is not possession of the 
requisite property but the means, i.e., the capacity to 
raise the money necessary for payment of court-fee. 
In deciding the question of means it is for the Court 
to decide, on the facts of each case, whether it should 
take into consideration or not the subject-matter in 
dispute. (1961) 2 Mad L J 243 : 1961 Mad W N 
341:74 Mad L W 799. 

-O. 33, R. 1—Suit to set aside alienation by father 

—Property in possession of alienee, if can be taken 
into consideration in considering ability — Property 
not in exclusive possession of plaintiff. 

Where the main relief claimed in the suit is setting 
aside the alienations, by the father in so far as the 
plaintiff's share is concerned, the Court should omit 
to take into account the items which are in the pos¬ 
session of the alienees and they cannot be looked to, 
to find out the ability of the plaintiffs to pay the 
court fee due on the plaint. But the property of 
which the plaintiff himself was not in sole posses¬ 
sion, when he was residing with his father, can be 
taken into account. 

For the purpose of assessing the ability of the 
plaintiff for leave to sue as pauper, the property need 
not be in the exclusive physical possession of the 
plaintiff. (1958) 2 Mad LJ 93 : 1958 Mad W N 351. 

-O. 33, R. 1, Explanation — Subject matter of 

suit, if can be considered - Suit for redemption of 
mortgage—Subject-matter of suit—If to be excluded 
from consideration. 

The subject-matter of the suit has to be excluded 
when declaring whether a person is a pauper or not. 
In a suit for redemption of the mortgaged property 
the subje t-matter of the suit is not the amount pay¬ 
able to the mortgagee. The subject-matter of the suit 
is the right of the mortgagor to get back the property 
into his possession on paying the amount due to the 
mortgagee. Such being the case, under the latter 


~ O* 33, R* 1 —Explanation—Consideration of suffi¬ 
cient means— Subject-matter of suit not in actual pos¬ 
session or control of petitioner—Should be excluded. 
AIR 1942 Pat 290 and AIR 1930 Cal 147 (2), Rel. on. 
AIR 1940 Mad 754, Dist. AIR 1962 Tripura 22 (24, 
25) (Pt B) (Pr 13). 

9. Minor plaintiff* 

--O. 33, R* 1—Minor plaintiff claiming to be ad¬ 
opted by defendant —His natural father and brothers 
having sufficient funds to pay court fee — He de¬ 
serves to be granted permission to sue as pauper. 

Order 33, C. P. C. has been worded generally and 
makes no differentiation between plaintiffs who are 
major and those who are minors. In the circums¬ 
tances, the rule applicable to major plaintiff shall 
apply to minor plaintiff and permission to sue as a 
pauper can be granted to a minor if he does not pos¬ 
sess sufficient funds to pay the court-fee, even though 
his next friend mav be a rich person and be in a 
position to pay the court-fee. Thus the plaintiff 
who is a pauper and who claims to have been adopted 
by the defendant as his son deserves to be granted 
the permission to sue as a pauper even though his 
natural father and the brothers of the natural father 
have funds sufficient to pay the court-fee. AIR 1923 
Cal J50, AIR 1924 Bom 440 and I L R 3 Mad 3 Rel. 
on. 1965 All L J 829* 

10. Pauper defendant* 

-O. 33, R. 1 — Set off or counter-claim can be 

prosecuted in forma pauperis. 

In a suit by the plaintiff for recovery of money the 
defendant made a counter-claim, and asked tor per¬ 
mission to prosecute the claim in forma pauperis 
claiming that he was a pauper. It was contended 
by the plaintiff that there was no provision in law to 
permit the defendant to prosecute the counter-claim 
in forma pauperis. 

Held, that when a defendant is either claiming a 
set off or making a counter claim against a P^in 
to the extent he is claiming a set off or ma "?g 
counter-claim it stands on the same footing as a p 
in a suit. 1959 Nag L J (Notes) 94- 
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11. “Person”, meaning of. 

• —~0. 33>R. 1—Applicability—Limited company. 

A limited company can take advantage of the provi¬ 
sions of O. 33 if it otherwise fulfils the necessary re¬ 
quirements. AIR 1938 Cal 745 and AIR 1930 Rang 
259 and AIR 1951 Puni 447, Diss. from. A I R 1958 
SC 658, Foil. Kundan Sugar Mills, Amroha v. 
Indian Sugar Syndicate Ltd. 1959 All L J 398 : ILR 
(1959) 1 All 640 : 1959 All W R (H C) 336 : A I R 
1959 All 540 (543) (Pr 23) (FB). 

-O. 33, R. 1—‘Person’ — Corporation — If can be 

allowed to sue in forma pauperis -S. 2S0, Companies 
Act—Effect. 

The word ‘person’ in the Expln. to O. 33, R. 1 in¬ 
cludes natural as well as juristic persons. A Cor¬ 
poration being a person in the eye of the law is 
entitled to the benefit of the provisions of O. 33, R. 1, 
C. P. C , and to institute a suit in forma pauperis. 
Hence the Olficial Liquidators of a limited liability 
company have a right to institute a suit in forma 
pauperis for obtaining possession of the property 
belonging to the Company. AIR 1918 Mad 362 and 
AIR 1937 Mad 549 (FB) and MR 195L Hyd )24 and 
AIR 1930 Rang 272 and AIR 1944 Oudh 248, Foil.; 
AIR 1938 Cal 745 and AIR 1930 Rang 259, Not Foil.; 
ILR 30 Bom 279, Dist. 

The provisions of S. 280, Companies Act, 1913, do 
not either expressly or by implication takeaway the 
right conferred by O. 33, R. 1, Civil P. C. It may 
be that a party may not be able to obtain security for 
costs under S. 280 from a company which has been 
permitted to sue as a pauper but those provisions 
merely confer a power upon a Court to require secu¬ 
rity to be given in appropriate cases and do not make 
it obligatory upon it to order security to be given in 
every case. 62 Bom LR 594 ; (1960) 36 Com Cas 
555 : I960 Nag L J 667 : AIR 1961 Bom 1 (2, 3, 4) 
(Prs 1,3, 5,9, 10, 15, 17). 

— O. 33, R. 1, Expl. and R. 2 — 'Person 1 , interpre¬ 
tation of —Includes juridical person — Trustee can 
apply for leave to sue in forma pauperis if he has no 
sufficient trust moneys—Trustee’s possession of suffi¬ 
cient means in his individual capacity is immaterial 
-AIR 1937 Mad 549 (FB); AIR 1925 Mad 705; A I R 
1927 Cal 309; AIR 1959 Ker 218; AIR 1961 Bom 1; 
AIR 1924 Bom 440; ArR 1958 S C 658, AIR 1962 S C 
941, Rel. on. J LR 36 Bom 279, ILR 18 Rom 237; AIR 
1930 Rang 259 and AIR 1938 Cal 745, Diss. from. 
(1965) 6 Guj L R 91 : ILR (1965) Guj 177 : AIR 1965 
Guj 207 (209, 210, 211) (Pt A) (Prs 3, 7, 8, 11) (DB). 

O. 33, R. 1 Person” whether includes juristic 
person—Company in liquidation if can sue as pauper. 

The word ‘person 1 is not defined in the Code. Jt 
is only explained in O. 33, R. 1; but an explanation 
has not the same merit as a definition. There is 
nothing repugnant in the Code which makes the de¬ 
finition of ‘person’ given in S. 3 (39) of the General 
Clauses Act, 1897 inapplicable to ‘person’ in O. 33 of 
the Code. The explanation of ‘person’ in O. 33 R. 1 
is merely illustrative without being exhaustive. 

The word ‘person 1 includes net only a natural per¬ 
son but also a juristic person and there is nothing in the 
Code to prevent a juristic person from filing a suit. If, 
therefore, such a person has no sufficient means to 
pay the court-fee, Order 33 will apply, as its object 
is to facilitate the filing of a pauper suit and on prin¬ 
ciple that facility should be given to all litigants 
entitled to it. Thus, a joint stock company which has 
gone into liquidation is entitled to sue as a pauper. 

However assuming that there is no provision in the 
Code laying down a procedure for a corporation to 
file a suit in forma pauperis, on general principles of 


justice, equity and good conscience, the provisions of 
the Code applicable to natural persons suing as 
paupers will apply to such corporations or juristic 
persons subject to the circumstances of the case. For, 
the right to sue in forma pauperis is a privilege given 
to a litigant provided certain conditions are fulfilled. 
Hence it should he presumed that every litigant 
coming within those conditions is entitled to die 
benefit of the privilege and the Legislature does not 
make any distinction between a litigant and another 
provided those conditions are fulfilled. ILR (1951) 
11yd 575 : AIR 1951 Hyd 124 (126, 127) (Prs 8, 13) 
(DB). 1 

-O. 33, Rr. 1 and 3—Person—Company—Right to 

sue in forma pauperis. 

A company as a juridical person is entitled to sue 
in forma pauperis provided it is able to come within 
the definition of pauper within the meaning of O. 33, 

R. 1, C. P. Code. AIR 1930-Rang 272 and (1880) 5 A C 
857 and AIR 1918 Mad 362 and A I R 1937 Mad 549 
(R B) and ILR (1954) 4 Raj 181 and AIR 1951 Hyd 124 
and AIR 1944 Oudh 248 and AIR 1935 Nag 209, Bel. 
on ; AIR 1930 Rang 259 and AIR 1938 Cal 745 and 
A I R 1951 Punj 447, Not foil. I960 Ker L J 1339 : 
1961 Ker L T 45 : ILR (1961) 2 Ker 56 : A I R 196!* 
Ker 180 (LSI, 1S2) (Prs 8, 9, 11). 

-O. 33, R. 1 : — ‘Person’ includes a ‘public trust 1 — 

Trustees can sue in forma pauperis—Their personal 
properties cannot be Considered to determine 
pauperism of the tiust. 

Though the word ‘person’ in O. 33, R. 1, C. P. Code 
would not include limited company incorporated 
under the Indim Companies Act and it would include 
only an individual person, who can, in law, file a suit, 
a juridical person like an idol can maintain a suit 
and also apply for permission to sue in forma pauperis 
under O. 33, R. 1, C. P. Code. A I R 1935 Nag 209 
AIR 1951 Hyd 124 and A I R 1955 Mys 128, Foil. A 
public trust can maintain a suit through its trustees 
and the word ‘person’ in O. 33. R. 1, C. P. Code will 
include ‘public trust 1 . 1962 MPL J (Notes) 30. 

;-O. 33, R. 1—Word ‘person’ — Not applicable to 

juridical person — Deity cannot sue in forma 
pauperis. 

The term “person” in O. 33 is intended to apply 
only to a natural person or a human being filing a suit 
and not to a juridical person like a deity, filing suit 
through a Shebait or trustee. Hence a deity or an idol 
cannot file a suit through a Shebait in forma pauperis. 
AIR 1951 Punj 447, Rel. on. A I R 1963 Manipur 40 
(41, 42) (Prs 6, 13). 1 

- O. 33, R. 1, Expl.—‘Person’—Executors seeking 
for issue of probate — (General Clauses Act (1897) 

S. 3 (39).) 1 

The term ‘person’ includes a juridical person. 
Therefore executors or trustees who seek for issue of 
a probate satisfy the conception of the term ‘person’ 
and are entitled to make an'application for being 
permitted to sue in forma pauperis or continue the 
proceedings already instituted bv them in forma 
pauperis. A I R 1937 Mad 549 (FB) Rel. on. ILR 

(1955) Mys 455: AIR 1955 Mys 128 (129) (Pt B) 

(P^* 4). 

0. 33, R. 1 —‘Person’-Suit by Registered Trade 

union in forma paupeiis—Maintainable. 

The word ‘person 1 occurring in the Explanation to 
Order 33, Rule 1 should be construed to include both 
natural and legal persons. There is nothing in the 
context or subject-matter of O. 33, R. 1 which neces 
sarily excludes the application of the provisions of 
Rule 1 to an incorporated body like a registered trade 
union, and there is no reason why Redefinition of a 
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■person'under the General Clauses Act should not 
be applied to the case. A registered trade union which 
is a body corporate within the meaning of S. 13 of 
the Trade Unions Act, caD, therefore, institute a suit 

’"j™ E a “ p 2f! s u, ' der O. 33, R. 1, C. P. Code. AIR 
1933 Cal , 4o, Diss. from. AIR 1918 Mad 362 and AIR 

1937 Mad 549 (FB), Rel. on. 1960 Pat L R 237 - 


(1961-62) 20 F J R 207 : I L R 40 Pat 57 
F C R 53 i A I R 1961 Pat 15 (Pr 2) (DB). 


(1961) 3 


O, 33, R. 1 ‘Dera’ is a person — Hence suit by a 
Dera in forma pauperis is maintainable. A I R 1900 

426^(P^ A) C 1 1964 Cur L J 222 ; A I R 1964 Punj 


O. 33, R. 1 Applicability to juristic persons-— 
Assets of person On whose behalf suit is brought to 
be taken into consideration — (General Clauses Act 
(1897), S. 3 (39)). AIR 1951 Punj 447, Overruled. 

The word ‘person*, as used in O. 33 of the Civil 
Procedure Code has the same meaning as given to it 
in clause (42) of S. 3 of the General Clauses Act and 
consequently the provisions of this Order are available 
not only to natural persons but also to all other per¬ 
sons, juristic or otherwise who are capable of bringing 
a suit. AIR 1951 Punj 447, Overruled. 

When a suit is brought by a person in his representa¬ 
tive capacity, in considering the question whether the 
plaintiff is a pauper, only the assets of the person, 
juristic or otherwise, on whose behalf the suit is 
brought and not the personal property of the person 
acting in the representative capacity, are to be taken into 
consideration. ILR (1959) Punj 2224 : AIR 1960 
Punj 73 (75) (Pr 7) (DB). 


-O. 33, R. 1, Expl.—“Person” — If includes com¬ 
pany. 

The word “person'* in O. 33, R. 1, C. P. Code, does 
not include a limited company incorporated under 
the Companies Act. It means only an individual 
person. AIR 1930 Rang 259 and AiR 1938 Cal 745, 
Foil.; AIR 1930 Rang*272; A 1 R 1944 Oudh 248 and 
AIR 1918 Mad 362, Diss. from. 1951-21 Com Cas 
379 : I LR (1952) Punj 287: AIR 1951 Punj 447 (448) 
(Pr 4). 

[Overruled in AIR 1960 Punj 73.] 

—O. 33, R. 1, Expl.—‘Person*, has same meaning 
as in S. 3 (42), General Clauses Act—Person includes 
juristic person—(General Clauses Act (1897), S. 3 (42)). 
AIR 1955 NUC (Raj) 4030 (DB). 


12. Suit by executor, administrator or legal 

representative of pauper. 

•-O. 33, R. 1 — Applicant under — Death of — 

Heirs, if can continue proceeding in their own right 
— Pauperism of original applicant, consideration of. 

The heirs of a person, who has made an applica¬ 
tion for leave to sue in forma pauperis under 0.33, 
and dies before the application is allowed or refused 
under R.7 of the Order,can continue the proceedings 
in their own right either upon showing that they are 
themselves paupers or by offering to pay court-fee on 
the plaint. In deciding the question whether the legal 
representatives should be allowed to continue tne 
proceedings under O. 33, the Court is entitled to go 
into the question whether the original applicant was 
or was not a pauper. Case-law referred. Mst. Latif- 
un-Nissa v. Mst. Khair-un-Nissa. ILR (1955) 1 All 
535 : 1954 All L J 721 i 1955 All W R (HC) 8 : AIR 
1955 All 53 (56) (Pr 19) (FB). 

-O. 33, R. 1— Applicant under—Death before dis¬ 
posal of application—L. R.’s right to be substituted 
in suit* 

If an applicant for leave to sue in forma pauperis 
dies before his application is disposed of, no right to 
•prosecute that application survives to anybody and 


consequently it abates. Under O. 33, R. 2, Civil P C 
the pauper application contains in itself all the m^reL’ 
clients of the plaint together with a prayer for permis- 
sion to sue as a pauper. Although that application 
abates on the death of the applicant during the pen- 
dency of the application, there would still be a plaint 

on the Sle of the Court, and the Court can substitute 

in it the legal representative of the deceased appli- 
cant and grant him time for payment of court-fees 
under S. 149, Civil P. C. Upon payment of court-fees 
by the legal representative within the time granted by 
Court, the plaint will take effect from the date when 
the pauper application by the deceased was filed. The 
tact that the legal representative’s application for 
substitution was really in the nature of a composite 
application containing in substance two prayers, one 
lor substitution in respect of the deceased’s right to 
sue and the other for substitution in respect of the 
deceased s claim of pauperism and the legal represen¬ 
tative subsequently withdrew, the latter prayer and 
his application in respect of that prayer was there¬ 
upon dismissed for default makes no difference. ILR 
26 Cal 295; ILR 28 Cal 427 and 0 Ind App 120 (PC), 
applied; AIR 1934 Mad 467 and A I R 1947 Mad 405, 

C* 1 - £ 6 CMW N 207 i I L R (1953) 1 Cal 130 : AIR 
1952 Cal 696 (700) (Pr 11) (DB). 


O. 33, R. 1—Application for permission to sue as 
pauper —Death of applicant — His legal represents, 
tive can continue proceedings. 

If a pauper dies during the pendency of an applica¬ 
tion made by him for permission to sue as a pauper, 
his legal representatives would be entitled to be 
brought on record in his place and to continue the 
proceedings as a suit on payment of court fee or on 
proof of the fact that they were paupers and were not 
able to pay the court-fees. A I R 1930 Pat 591 and 
A I R 1940 Nag 320 and A I R 1952 Cal 090 and 
AIR 1953 Mys 57 and AIR 1955 All 53 (FB), Rel. on. 
39 Mys L J 846 : I L R (1961) Mvs 747 j A I R 1962 
Mys 47 (47, 48) (Prs 5, 8). 


O. 33, R 1—Applicant under—Death before dis¬ 
posal — L. R.’s right to continue suit in forma pau¬ 
peris. 

The provisions of O. 33 cannot be treated as com¬ 
pletely exhaustive of all the situations which may 
arise in respect of an application to sue as a pauper. 

Where during the pendency of an application for 
leave to sue in forma pauperis the applicant dies, his 
legal representative is entitled to be brought on record 
in place of the deceased plaintiff in the plaint for the 
purpose of continuing the suit, provided he files a 
separate application under O. 33, R. 1 and is able to 
satisfy the Court that he ‘himself’ is a pauper and 
that the right to sue survives in him : A I R 1940 Nag 
320, Foil. Observation to the contrary in 21 Mys L j 
201 held obiter. Case-law discussed. 32 Mys L J 140: 
ILR (1953) Mys 238 : A I R 1953 Mys 57 (58) (Pt A) 
(Prs 5, 6; (DB). 


-O. 33, R. I—Right of legal representative. 

The right to apply for leave to file a suit or an ap¬ 
peal as a pauper is a personal right and it does not 
survive to the representative of the deceased applicant. 
But the legal representative’s request to have the appeal 
numbered and registered on payment of proper court- 
fee, can be granted : 28 Trav L J 288, Disting.; 30 
Trav L J 4S3, Ref. A I R 1955 NUC (Trav-Co) 802. 


—O. 33, R. 1—Applicant under— Death of—L.R-’s 
ght to continue. 

Where the pauper applicant dies his legal repre 
ntative cannot continue the pauper application, d 
e legal representative can be permitted to contin 

e suit on payment of the requisite cour ^“r e ;,, 0 a\ 
>40 All 185; A I R 1948 Bom 139 and ILR 2 All 241, 
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Ref. 1952 Ker L T 535 : I L R (1952) Trav-Co 930 : 
AIR 1953 Trav-Co 67 (68, 69) (Prs 1, 2) (DB). 

13. Suit in representative capacity. 

-O. 33, R. 1—Leave to sue as pauper in represen¬ 
tative capacity—Grant of. 

When a plaintiff sues in representative capacity he 
is entitled to sue in forma pauperis if he is not in 
possession of properties or funds belonging to the 
real plaintiff, i, e., institution or group of persons on 
whose behalf he files the suit, sufficient to enable him 
to pay the necessary court-fee and in such cases, the 
question of the means of the real plaintiff is immate¬ 
rial. 11 Ind Cas 892 and AIR 1927 Cal 309 and AIR 
1940 Oudh 148 and AIR 1955 Mys 128 and 25 
^Cochin L R 700 and 14 Trav L J 299, Foil. 1959 
Ker L R 205: 1959 Ker L ) 203 : 1959 Ker L T 276 : 
ILR (1959) Ker 284 : AIR 1959 Ker 218 (220) (Pr 6). 

14. Suit by mutawalli, trustee or shebait. 

-O. 33, R. 1, Explanation—“Is not possessed of 

sufficient means”—Trustees having sufficient means 
of their own— Permission to sue under. 

The capacity of a person suing in a representative 
character must be kept distinct from his personal 
capacity. Therefore, even though the trustees are 
possessed of sufficient means of their own to enable 
them to pay the cour-fee, they can be permitted to 
sue in forma pauperis if they are not in possession of 
any of the properties belonging to the trust : A I R 
1927 Cal 309, Rel. on. I L R (1955) Mys 455 s A I R 
1955 Mys 128 (Pt C) (Pr 5). 

-O. 33, R. I — Applicability to suit by Muta- 

walli, Trustee or Shebait. 

When a plaintiff sues in a representative character, 
such as a mutawalli, trustee or a shebait, unless it is 
shown that the plaintiff has in his possession property 
belonging to the wakf estate or trust or the idol for 
whom he sues sufficient to enable him to pay the re¬ 
quisite court-fee prescribed by law, he may be allow¬ 
ed to sue as a pauper even if it is shown that he has 
sufficient personal property of his own. The capacity 
of a person suing in a representative character must 
be kept distinct from his personal capacity. A I R 
1927 Cal 309; AIR 1935 Nag 209 and AIR 1940 
Oudh 148, Foil. 1957 B L J R 510. 

15. Married woman. 

-O. 33, R. 1 — Wife applying to sue as pauper — 

Determination of question of pauperism on basis of 
husband’s property not permissible. 

Trial Court rejected application for leave to sue in 
forma pauperis on the ground that applicant was the 
wife of a very rich ex-malguzar and must therefore 
be able to pay court-fee. 

Held, that the status of the husband or property 
ossessed by him cannot be taken into account in 
eciding the question whether the wife was able to 
pay the court-fee or not. I960 M P L J (Notes) 28. 

-O. 33, R. 1—Pauper. 

The applicant was married when she was 7 or 8 
years of age and certain ornaments were put on her 
person. Non-applicant admitted that he did not see 
the ornaments with her when she first returned from 
her father’s house or at any other time. The father 
was dead at the date of the application. 

Held, that in view of the applicant’s tender age the 
ornaments must have been entrusted to her father and 
as she was not shown to be in possession of the orna¬ 
ments or other property she was a pauper within the 
meaning of O. 33, R. 1. 1951 Nag L J (Notes) 144. 

[Vol. 3.] Fn.D. 21. 


——O. 33, R. 1, Explanation — Wife applying to sue 
as pauper — Determination of wife's status on basis 
of husband’s property. 

Where the wife applies for permission to sue as a 
pauper, her husband’s property cannot be the basis 
for determining the status of the wife. 15 Cut L T 
105 : A I R 1950 Orissa 234 (Pt A) (Pr 2) (DB). 

16. Applicability of rule to suits under 

S. 92, Civil P. C. 

See also Ibid, S. 92. 

——O. S3, R. 1—Applicability to suit under S. 92. 

The language of O. 33, R. 1, is wide enough to 
cover even a suit under S. 92 . If the Advocate- 
General granted permission to the plaintiffs to sue, 
and if these plaintiffs had been actually found to be 
paupers they can continue the suit under S. 92 , in 
forma pauperis. The sanction by the Advocate- 
General is an ample safeguard. Observations in 15 
Oudh Cas 202 , Expl. and held obiter. ILR (1960) 10 
Raj 903 : i960 Raj L W 455 : AIR 1961 Raj 15 (16) 
(Pt B) (Pr 5). 

17. Award of costs and order for security 
for costs against pauper. 

O 33, R. 1 and O. 17, R. 1—Scope —Adjournment 
costs in pauper suit. 

Under the Code of Civil Procedure a pauper plain¬ 
tiff is not excused from payment of the fees payable 
for service of process; nor is there anything in the 
language of the rule to warrant the idea that the 
pauper plaintiff is exempted from liability for the 
day costs, if and when the Court directs that the 
same should be paid. When the C urt finds a plain¬ 
tiff defaulting in being ready for the trial it will be 
justified in directing the payment of the costs of 
adjournment as a condition precedent to the further 
hearing of the suit. When such a condition is in¬ 
serted in the order, it is valid and can be enforced 
by the dismissal of the suit. Costs should, of course, 
be such as can reasonably be held to be occasioned 
by the adjournment and should not be restricted to 
cost of the day. Costs mean costs of the day in¬ 
cluding the reasonable fee for the opposite party’s 
pleader. 1959 All L J 136 : 1959 All W R (HC 193 • 
AIR 1959 All 516 (517, 518) (Prs 4, 5) (DB). 

-O. 33, R. 1—Discretion—Order for security for 

costs. 

There is absolutely no rule prohibiting the Court 
from directing a pauper plaintiff to furnish security 
in fit ard proper cases. But very special grounds 
should be required before a suitor in forma pauperis 
should be required to give security for costs and 
where the plaintiff has a bona fide claim it would be 
absurd to suggest that she could be called upon to 
furnish such security on the ground that she is sup¬ 
posed to be merely a tool in the hands of one of the 
defendants. 

Nor^ is the mere fact that a suit is not held to be 
bona fide at the initial stage could be a ground for 

holding that the plaintiff is liable to furnish security 

for costs. That order must be based upon some 
established principles, not on the mere circumstance 
that the Court in its first impression finds a suit as 
not a bona fide suit. 

Where having permitted the plaintiff to sue in 
forma pauperis the suit has reached a stage of trial 
to come to a prima facie decision at that stage that 
the suit is not bona fide and that the plaintiff should 
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be called upon to furnish security is really negativing 
the permission granted earlier to the plaintiff to sue 
the defendants in forma pauperis. AIR 1923 Ran z 
244 ana AIR 1950 Mad 779 and 12 Cal VV N 163 8 
Rel. on.'AIR 1935 Mad 230, Disting. 1957 Mad W N 
248 : AIR 1957 Mad 640 (640, 641) (Prs 4, 6). 

18. Interim relief. 


1. Contents of application* ' 

O. 33, R. 2, O. 1, R. 10—Application for leave 
to sue m forma pauperis — Nature of — Application 
by defendant to be transposed as applicant — O. 1 
R. 10 applies Application cannot be rejected on 

personal\o*himself! by ° riginal app,icanl is 


O. 33, R. 1 — Mother applying to sue as pauper 
claiming that she was entitled to half share — 
Application for interim maintenance allowed_Pro- 
priety — Inherent powers—Hindu Law—Partition — 
Mother—Interim maintenance. See Ibid, S. 151. 1958 
Nag L J (Notes) 10. 

19. High Court amendments. 

O. 33, R* 1, Explanation (Bom) — Rule-making 
powers of High Court — Extent of — Addition to 
Explanation by Bombay High Court — Not within 
S. 122. See Ibid, S. 122. AIR 1963 Guj 30. 

-O. 33, R. 1, Explanation (ii) (Kerala) —Suit to 

set aside sale deed of jewish Synagogue-properties 
and to deliver them to Synagogue — Statement in 
plaint that plaintiff was suing on behalf of Synagogue 
and as member thereof — Application for permission 
to sue in forma pauperis — Plaintiff not possessed of 
sufficient means in his individual capacity to pay 
court-fee and also not in possession of any assets 
belonging to Synagogue which would enable him to 
pay court-fee— Held, that plaintiff was not suing in a 
representative capacity within the meaning of Expla¬ 
nation (ii) to O. 33, R. 1 but in his individual capa¬ 
city to enforce individual right and plaintiff was 
entitled to file suit in forma tpauperis — Fact:that 
Synagogue was possessed of sufficient means to pay 
court-fee did not preclude plaiutiff from instituting 
suit as pauper. AIR -1951 Mad 295, Rel. on; AIR 
1959 Ker 218, Disting, as ruling given sprior to 
addition of Explanation (ii). ILR (1964) 2 Ker 576 : 

1964 Ker L T 962 : 1964 Ker L J 1232 : AIR 1965 
Ker 98 (98, 99) (Prs 4, 5). 

-O. 33, R. 1, Explanation (ii) (Kerala)i— Suit by 

manager of tarwad — Tar wad possessing sufficient 
property — Leave to sue as pauper cannot be granted 
on ground of manager’s individual pauperism. AIR 
1949 Mad 774, Rel. on; AIR,1950 Ker 218, Not appli¬ 
cable. (1964) Ker L J 196 : 1964 Ker L T 149 j AIR 

1965 Ker 18 (19) (Pr 6). 


If the claim made by the applicant that he is a 

pauper is not established, the application may fail. 
But there is nothing personal in such an application. 
1 he suit commences from the moment an application 

u R er ^ lss . 10n to sue in f° rm a pauperis as required 
by O. 33 is presented, and O. 1, R. 10 would be as 
much applicable in such a suit as in a suit in which 
court fee had been duly paid. It is true that a person 
who claims to join a petitioner praying for leave to 
sue in forma pauperis must himself be a -pauper. But 
bis claim to join by transposition as an applicant 
must be investigated; it is not liable to be rejected on 
the ground that the claim made by the original 
applicant is personal to himself. Vi jay Pratap Sin^h 
y- Dpbb Haran Nath Singh, 1962 S C D 676 : ILR 

A 831 : < 1964 ) 1 s C J 266 : 1962 Supp 
s C R 675 . (1964) 1 Mad L J (S C) 79 : (1964) I 
Andh VV R (S C) 79 : (1964) Ker L R 226 : (1964) 1 

SCWR 301: 1962 All L J 634 : AIR 1962 S C 941 
(945) (Pt B) (Pr 13). 


® O. 33, R. 2 — Application for leave to sue as 
pauper—Nature of document. 

An application under O. 33, R. 2 has to be treated 
as one single document, i. e., an application for per¬ 
mission to sue as a pauper and though it contains 
the particulars required to be set out in a plaint and 
is signed and verified in the manner prescribed for 
the signing and verification of pleadings, it cannot be 
treated as a composite document consisting of an 
application for permission to sue as a pauper as well 
as a plaint. Devendra ’Kumar v. Mohanta Raghuraj, 
ILR (1955) 1 All 568 : 1955 All WR(HC) 129 : 
1954 All L J 752 : AIR 1955 All 154 (156, 158> 
(Prs 13, 26) (FB). 

■-O. 33, R. 2—Application for permission to sue as 

pauper — Pending same applicant tendering requisite 

court-fee-Application for leave to sue as pauper, 

which under O. 33, R. 2 is required to contain all 
materials of plaint, operates as an unstamped plaint.. 
See Ibid, S. 149. ILR (1956) Madh B 261. 


-O. 33, R. 1, Expl. (Kerala) — Plaintiff in posses¬ 
sion of subject-matter of suit—No other property— 
He is a pauper. 

Where the plaintiff is in possession of l/3rd share of 
the properties and this share is the subject-matter of 
the suit and he is nat in possession of any other pro¬ 
perty, though he must necessarily have means to pay 
court-fees on the value of such l/3rd share, by virtue 
of the explanation added to R. 1 of O. 33 by Kerala 
High Court, such share being the subject-matter of 
the suit should not be taken into account in assessing 
his means to pay court-fee, and since he has no other 
property he is a ‘pauper’ within the meaning of the 
rule. (1961) 1 Ker L R 241 : (1961) Ker L T 326 i 
AIR 1962 Ker 24 (Prs 1, 2). 

ORDER 33, RULE 2 
SYNOPSIS 

(Civil P. C. (1908), O. 33, R. 2.) 

1. Contents of application. 

2. Omission to disclose property. 

3. Verification. 


-O. 33, Rr. 2, 5 (a)—Contents of application* 

Petitioner must disclose property he is possessed of 
and property he is entitled to part from—Subject-matter 
of suit — Whole assets must be disclosed with utmost 
good faith — During hearing, property not disclosed 
coming to light — Application is liable to be dis¬ 
missed. AIR 1955 NUC (Madh B) 3813. 

-O. 33, R. 2 — Petitioner must disclose whatever 

property he is entitled to, and not merely property 
in possession. 

The petitioner for leave to sue in forma pauperis is. 
expected to disclose whatever properties he is 
possessed of in the sense of not only whatever pro¬ 
perty he is actually possessed of but also whatever 
property he is entitled to, apart.from the subject-matter 

of the suit : AIR 1934 Mad 501, Disting. 1950.1 Mad 
L J 463 : AIR 1950 Mad 297 (Pt A) (Pr 3). 

-O. 33, R. 2 — Pauper petition at later stage of 

suit — Procedure. 

The procedure in Rr. 2-8 is essentially meant for 
applications instituted in forma pauperis at the in¬ 
ception. When a suit has already been registered m 
the ordinary way, and leave is asked for at 


CIVIL PROCEDURE CODE (1908), O. 33, R. 2, Note 1 


823 


stage, it is obviously unnecessary to include a plaint 
as required under R. 2. The Court in the exercise of 
its inherent power should dispose of the application 
on merits after notice to the opposite side. ILR (1954) 
Mys 98 s AIR 1954 Mys 148 (149) (Pt C) (Pr 4). 

—O. 33, R. 2—Application to sue as pauper refused 
— Power of Court to allow court-fee to be paid — 
Limitation. See Ibid, O. 33, R. 7. AIR 1950 
Orissa 183. 

—O. 33, Rr. 2 and 5 — Contents of application — 
Amendment of application — Permissibility. 

Where an application for permission to sue as pau¬ 
per is otherwise in order, mere omission to include 
therein some property is not non-compliance with the 
provisions of O. S3, R. 2 which must entail the rejec¬ 
tion of the application under R. 5, and permission 
should be granted for making an application for 
amendment of the original petition. AIR 1954 Cal 89, 
Rel. on. 1957 B L J R 40 : AIR 1957 Pat 562 (Pt B) 
(Prs 4, 5) (DB). 

-O. 33, R. 2 and S. 149 —Document not plaint but 

application under O. 33, R. 2 — Application rejected 
and court-fee ordered to be paid — Order is not under 
S. 149. See Ibid, S. 149. ILR (1952) 2 Raj 497 (DB). 

-O. 33, R. 2—Pauper application — Objection by 

defendant that plaint does not disclose cause of 
action — Order not recording a finding on the point 
is revisable. See Ibid, S. 115. AIR 1953 Trav-Co 358. 

2. Omission to disclose property. 

-O. 33, R. 2—Concealment of property—Rejection 

of application for — Finding that concealment not 
deliberate or mala fide — When binding on High 
Court in revision. See Ibid, S. 115. AIR 1955 N U C 
(Ajmer) 772. 

-O. 33, R. 2—Fraudulent suppression of assets — 

Effect of. 

Rule 2 of O. 33 is mandatory. In an application for 
leave to sue in forma pauperis the utmost bona fide is 
required of the petitioner in the matter of disclosure 
of his assets and any intentional departure from good 
faith whatever the motive might be, must attract the 
consequence of a dismissal of the petition. The fact 
that even if the suppressed assets were disclosed it 
would not affect the question of pauperism, is not 
relevant. AIR 1943 Mad 11; AIR 1930 Pat 368, Rel. 
on. AIR 1932 Pat 308, Disting. 1951 All L J 296:AIR 
1952 All 608 (609, 610) (Prs 6, 10) (DB). 

[Note :— In this case there was fraudulent suppres¬ 
sion of assets in that the applicant omitted to include 
in the schedule a decree in his favour for costs for 
Rs. 250/-.] 

-O. 33, R. 2 — Non-inclusion of particular pro¬ 
perty in Schedule — Effect. See Ibid, O. 33, R. 5 (e). 
AIR 1955 Cal 192 (DB). 

-O. 33, Rr. 2 and 5 — Pauper petition—Omission 

to include item of property — Amendment. 

Where an application for permission to sue as a 
pauper is otherwise in order, mere omission to in¬ 
clude therein an item of property is not a non-com¬ 
pliance with the provisions of O. 33, R. 2, which 
must entail the rejection of the application under 
R. 5 (a). An application for amendment so as to in¬ 
clude the omitted items of property would therefore 
lie. AIR 1934 Cal 640, Foil. 57 Cal W N 848 : AIR 
1954 Cal 89 (90) (Pt A) (Pr 5) (DB). 


-O. 33, Rr. 2 and 5 (a), 7 — Deliberate omission 

to include all assets in schedule should entail dis¬ 
missal of application. 

If a petition to sue in forma pauperis is properly 
framed, it cannot be rejected but should be inquired 
into, if there is objection about the correctness of the 
particulars in the schedule but any deliberate omis¬ 
sion to include all the assets in the schedule should 
entail dismissal of the petition under O. 33, R. 7. 
A. S. No. 69 of 1959 (Kerala), Ref. 1963 Ker L T 13 : 
(1963) 1 Ker L R 60. 

--O. 33, Rr. 2 and 5 (a) — Want of good faith on 

the part of applicant to disclose assets—Petition will 
be dismissed — It is bounden duty of applicant to 
make full, accurate and verified statement of property. 
AIR 1955 NUC (Madh B) 3399. 

-O. 33, Rr. 2 and 3 — Rejection of application — 

Grounds for — Duty of Court to record. 

An application to sue in forma pauperis was re¬ 
jected on the ground that the applicant had sup¬ 
pressed his property and was in a position to pay the 
necessary court-fee. The finding of the Couit about 
suppression of property did not clearly say what 
property was suppressed or fraudulently disposed off. 
The finding that he was in a position to pay neces¬ 
sary court fee was equally vague. 

Held, that it was necessary for the Court to record 
definite findings regarding the grounds on which the 
application was rejected. 1958 M P L J (Notes) 20. 

—-O, 33, R. 2 — Pauper application — Contents 
—Utmost good faith necessary. 

Utmost good faith, is required of the petitioner in 
the matter of disclosure of his assets. Any intentional 
departure from good faith must result in the dis¬ 
missal of his application. AIR 1945 Mad 296, Rel. on. 

Thus where it appears that the applicant did not 
make full disclosure of his properties and that from 
the evidence of the opposite party it appears that he 
w'as in possession of sufficient funds to pay the court- 
fees, his application for permission to sue as a pauper 
must be rejected. 1957 M P C 622 :1957 M P L J 728 

3 -O. 33, Rr. 2 and 5 — Omission to mention some 

item in application to sue as pauper—Effect. 

The mere omission to mention some movable pro¬ 
perty by the pauper applicant in his application will 
not necessarily lead to the dismissal of his applica¬ 
tion unless the suppression is deliberate and not bona 
fide. To find out whether an omission was deliberate 
and maia fide, one test is to ascertain whether the 
intention was to conceal the omitted item, because, if 
that were included, the Court would find that the 
petitioner had means to pay the court-fee. A mere 
statement by the petitioner that the omitted item of 
property is of no value would not suffice. 

Held, that the omission to mention two bulls which 
the petitioner possessed was not deliberate and mala 
hue and therefore the application should be granted 

Mad L W 21 : (1955) 2 Mad L ] 63S : 1956 Mad" 
W N 28. 

—- O. 33, R. 2 — Duty of petitioner — Utmost good 
faith Necessity for — Omission of a particular 

asset under impression that it is not his — If mala 
fide. 

A person who applies for leave to institute a suit or 
hie an appeal in forma pauperis must act with the 
utmost good faith and if it turns out that there was 
an intentional non-disclosure of assets belonging to 

th* 3 pet t ^ 0ller that would be a ground for dismissing 
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File salutary rule aforementioned must be limited 
to cases where the suppression is deliberate and not 

bona fide. To extend that rule to cases of all omis¬ 
sions, even when they are due to inadvertence or mis¬ 
take would result in grave injustice and no warrant 
can be found for it in the provisions of the Code 


cent means to enable him to pay required court-fee. 

even if the item is taken into account — Petition held 

Trav Co°1 S re Ai C R d i R> 5 (a) ' ILR (1«S) 
jpt AMPrs 5°, 6) A1R 19c>3 Trav - Co 614 (615, 616) 


When a petitioner omitted to disclose in his ap¬ 
plication his pr evident fund under the impression 
that it aid not belong to him, his conduct cannot 
be said to be wanting in bona fide. AIR 1945 Mad 
296 and AIR 1943 Mad 11, Ref. and Expl. (1954) l 
Mad L J 26 : 67 Mad L W 22 : 1951 Mad WN 32 • 
AIR 1954 Mad 537 (Prs 2, 3). 


0. 33, R. 2 — Petition to sue as pauper—Utmost 
bona fide is required in matter of disclosure of assets 

— Intentional non-disclosure entails dismissal of 
petition. 

When a party comes to Court and seeks its aid to 

file a suit in forma pauperis, he must not attempt to 
conceal any of his property. He must show his bona 
fides and the burden is on him to satisfy the Court 
that he has disclosed all his properties and that he 
was really not in a position to pay the Court fee. 
Any intentional departure from good faith whatever 
the motive might be, must attract the consequence of 
a dismissal of the petition and the fact that even if the 
suppressed assets were disclosed, it would not affect the 
question of pauperism, is not relevant. AIR 1952 All 
608 and AIR 1954 Mad 537, Foil.; AIR 1950 Pat 364, 
Disting. AIR 1964 Manipur 31 (32) (Prs 7, 8). 


O. 33. Rr. 2 and 5 (a) — Application to sue as 
pauper — Whole assets not included in Schedule — 
No explanation given for doing so — Petition liable 
to be disallowed. 

A person who seeks the indulgence of the Court to 
sue as a pauper must be absolutely frank with the 
Court in the matter of disclosure of his assets, for it 
is only where there is a genuine case of a pauper as 
defined in O. 33, R. 1, Civil P. C., that the Court can 
dispense with the court-fee which every citizen is 
expected to pay. And where the petitioners have not 
been fair and frank in this respect and no cogent 
explanation has been given at the bar as to why the 
provision of law requiring a full disclosure of the 
assets has not been complied with, the petition is 
liable to be disallowed. 67 Punj L R 477 : AIR 1965 
Punj 331 (332) (Pt C) (Pr 7). 




and ?eWUed. r ' 2 and 5 ~ Pau P er Petition not signed 

VVhere the pauper petition has not been signed and 
ver.Bed as required by R. 2. but the plaint annexed to 
it has been signed and verified in the usual manner, 
the Court can allow the petitioner to sign and verify 
the petition as it stands if no question of limitation is 

td < Ran g)’ Dist - 57 Cal W N 

848 : AIR 19o4 Cal 89 (DB). 


O. 33, Rr. 2 f 5 Verification of petition. 

The provisions of O. 33, do not warrant that these 
rules must be meticulously interpreted against a 
P^Per applicant, more so when there is no provision 

tor the verification of the schedule. The Court has 

on V “ there has been substantial compliance 

with Rr. 2 and 3 of O. 33. 

Where, though in the schedule of property attach¬ 
ed to the application seeking permission to sue as a 
pauper, the verification is not such as is conceived 
by O. 33, R. 2, yet along with the application there 
was an affidavit of the pauper applicant in which the 
schedule of the property had been stated as true, 
this is a substantial compliance with O. 33, Rr. 2 and 

5 AIR 1923 Lah 684, Rel. on. AIR 1957 J and K 15 
(16) (Pr 3). 


-O. 33, Rr. 2, 5—Duty of applicant. 

W hen the plaintiff along with her plaint files an 
application under O. 33 for permission to sue in 
forma pauperis, it is her duty to give a proper affidavit 
and not only that but also to satisfy the Court that 
she is not in a position to pay the requisite Court-fee. 

38 Mys L J 51 : I L R (1959) Mys 403 : AIR 1900 
Mys 140 (Ft A) (Pr 2). 


ORDER 33, RULE 3 

O. 33, R. 3 — Considerations for rejection of 
application — Non-compliance with Rr. 2 and 3 of 
O. 33. See Ibid, O. 33, R. 5. AIR 1955 NUC (Ajmer) 
2036. 


~~ O. 33, R* 2 — Leave to sue as pauper—Bona fides 
of applicant — Duty of applicant to give full and 
true particulurs of assets — Misstatement and omis¬ 
sion of assets in Schedule — Finding as to pauperism 
vitiated by grave error of procedure — Order grant¬ 
ing leave set aside in revision. See Ibid, 3. 115. AIR 
1961 Punj 131. 

-O. 33, Rr. 2, 5 — Failure to file schedule of 

property — Plaint is liable to be dismissed. 

The requirement of R. 2 as to the annexing of the 
schedule of the property belonging to the applicant 
is mandatory, and where no schedule is annexed, the 
application is not properly framed and is liable to be 
dismissed. 

Where there is a bona fide omission the Court 
would ailow the applicant to rectify the error by 
supplying the schedule, but where the omission is 
deliberate, a strict view ef the matter requires to be 
taken. (’55) 8 Sau L R 381. 

-0.33, Rr. 2, 5 (a) — Non-disclosure of item of 

asset. 

Omission to disclose an item of asset in application 
for leave to sue in forma pauperis — Omission not 
intentional and mala fide — Applicant still pauper, 
within meaning of R. 1, that is, not possessed of suffi- 


-O. 33, Rr. 3, 5, 7 — Application to sue as pauper 

not properly presented and allowed to be withdrawn 

— Order oae under R, 5 and not R. 7. 

Where an application to sue as pauper is objected 
to on the ground that it has not been properly pre¬ 
sented as required under O. 33, R. 3 and on the day 
fixed for the disposal of the objection, the applicant 
does not choose to proceed in the matter and with¬ 
draws her application and the Court allows her to 
do so, the order of the Court is one under R. 5 and 
not under R. 7 of O. 33. AIR 1951 Ajmer 103 (1) (Pt A) 
(Pr 1). 

-O. 33, R. 3 and O. 7, R. 10 — Application for 

leave to sue in forma pauperis — Return of plaint 
only for presentation to proper Court — Effect 
(Evidence Act (1872), S. 115). See Ibid, O. 7, R. 10. 
AIR 1957 Andh-Pra 634. 

-O. 33, Rr. 3, 4, 5 — Presentation of application 

— Validity*— Opposite party can object to form or 
application or manner of presentation — Opposite 
party should prove allegations — (Evidence Act 
(1872), Ss. 101 to 103). AIR 1955 NUC (Assam) 2806 

(DB). 

-O. 33, Rr. 3, 4 — Application for leave to sue in 

forma pauperis by one of several trustees No 

defect. 
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In the case of co-trustees it is sufficient for R. 3, if 
anyone of the co-trustees applies to the Court and 
remains present personally for examination by Court 
as required under R. 4, all the trustees having a com¬ 
mon cause. (1985) 6 Guj L R 91 i ILR (1965) Guj 
177 : AIR 1965 Guj 207 (211) (Pt B) (Pr 12) (DB). 

-O. 33, Rr. 3 and 1 — Word ‘person’ in O. 33, 

R. 1 means natural as well as Juridical person — Com- 
pany is entitled to sue in forma pauperis provided it 
is a pauper within O. 33, R. 1 — Presentation of ap¬ 
plication in person in O. 33, R. 3, cannot mean that 
O. 33, R. 1 contemplates only natural person. See 
Ibid, O. 33, R. 1. AIR 1961 Ker 180. 

-O. 33, R. S — Presentation by applicant in person 

— Applicant’s pleader’s signature (not applicant’s 
signature) appearing underneath the order passed by 
presiding Judge while entertaining the petition — 
From this circumstance it cannot be held with cer¬ 
tainty that petitioner did not present application in 
person — It may be that both he and his pleader were 
in the Court at the time of application but pleader 
alone put his signature to the order passed by presid¬ 
ing Judge. AIR 1955 NUC (Madh B) 3813. 

-O. 33, R. 3 — Applicability — Pauper suit by 

minor through next friend—Order 33, R. 3, does not 
apply to minor? as that rule is confined only to 
those paupers who are competent in law to appear in 
person. AIR 1955 NUC (Madh-B) 47. 

-O. 33, Rr. 3 and 4 — Plaintiff permitted to sue 

as pauper — Plaint returned for presentation to 

proper Court—Fresh enquiry on pauperism—Neces¬ 
sity. 

Application to sue as pauper was allowed and the 
suit was registered. Subsequently the plaint was 
amended and the plaintilf claimed relief of a lesser 
value. The Court, therefore, returned the plaint for 
presentation to proper Court. On being re-presented 
the Court held that it was unnecessary for a re¬ 
presented plaint to follow once again the procedure 
prescribed by O. 33, Rr. 3 and 4 of the C. P. Code. 

Held, that the original plaint for which leave was 
obtained in the first Court was different from the one 
represented. It may be that the plaintiff may not be 
able to pay the fee prescribed for claim in the original 
plaint. It does not necessarily follow that it is also 
the position in regard to the claim of lesser value in 
the plaint as re-presented. The procedure of O. 33, 
Rr. 3 and 4, C. P. Code had, therefore, to be followed. 
1959 Jab L J 699 : 1959 M P L J 756 : 1959 M P C 
367 : AIR 1959 Madh Pra 402 (402) (Pr 5). 

O. 33, R. 3 — Petition not presented in person — 
Validity. 

The plaintilf applied for leave to sue in forma 
paupeiis in the Court which had pecuniary jurisdic¬ 
tion to entertain his suit just on the last date of the 
expiry of three years of his attaining majority. The 
application was not presented in person on that date 
but only subsequently. It was contended by him that 
the document presented on the last date of limitation 
should be treated as an unstamped plaint, though it 
contained a praver that leave to sue as pauper should 
be granted, and the subsequent presentation of the 
same document in person as an application to continue 
the suit which was already instituted on unstamped 
plaint, 

Held, that as the plaintiff was insisting throughout 
that he should he allowed to sue as a pauper, he 
never intended that the document presented on the 
last day of limitation should he treated as an unstamped 
plaint, and that as the document, though containing 
all details of a plaint, was not then presented in 
person as required by R. 3 of O. 33, the presentation 
was non est in the eye of the law and had not the 


legal consequence of stopping the running of time. 
AIR 1929 Mad 828, Dist. (1954) 2 Mad L ) 146 : 67 
Mad L W 342 : 1954 Mad W N 289 : 1 L R (1954) 
Mad 1202 : AIR 1954 Mad 853 (854) (Pr 3) (DB). 

-O. 33, R. 3 — Proper presentation — Plaint re¬ 
turned after deciding question of pauperism by 
Subordinate Judge’s Court as being below its pecu¬ 
niary jurisdiction for presentation to Munsif’s Court 

— Amendment of plaint adding new reliefs raising 
the pecuniary value and re-presentation to Subordi¬ 
nate Judge’s Court — Plaint is fresh plaint and must 
be presented in person by plaintiff seeking leave to 
sue in forma pauperis. 

Where a plaint as originally presented had been 
returned after the question of pauperism of the plain¬ 
tiff was decided by the Court of the Subordinate 
Judge, for presentation to the District Munsif’s Court, 
as the suit was within the pecuniary jurisdiction of 
the latter Court, and had to be filed there under S. 15, 
C. P. Code, the suit ceased to be pending in the Court 
of the Subordinate Judge. Where such plaint was 
subsequently amended (by the plaintiff suo motu) after 
the return and included reliefs not originally claimed 
but whose value brought the suit within the jurisdic¬ 
tion of the Court of the Subordinate Judge, it is in 
substance a fresh plaint, though the old plaint had 
been amended in many respects ami presented to the 
same Court which had previously returned the origi¬ 
nal plaint. Such an amended plaint being a new plaint 
should be presented by the plaintiff in person, in 
conformity with the provisions of O. 33, R. 3 of the 
C. P. Code. 

If after re-presentation by the advocate and number¬ 
ing of the plaint an interlocutory application is filed 
for leave to sue in forma pauperis the plaintiff could 
be considered as having presented the plaint in 
person on the date the interlocutory application was 
filed. But where such interlocutory application also 
though verified and signed by the plaintiff was not 
presented in person it is not possible to hold that the 
suit had been properlv instituted. (1951) 1 Mad L J 

446* : 1951 Mad W N 282 : AIR 1951 Mad 841 
(842) (Pt A) (Pr 3). 

O* 33, R. 3 — Plaint filed and registered as suit 

— Petition seeking leave to sue in forma pauperis 
filed thereafter — R. 3 whether complied with. 

\\ here a plaint is filed and registered as a suit and 
therealter the plaintiff makes a petition to the Court 
seeking its leave to sue in forma pauperis, if the 
plaintilf presents the petition in person then lie can 
be considered as having presented the plaint in person 
on the date when the petition v/as filed thus treating 
the provision in O. 33, R. 3 having been sufficiently 
complied with. 1951 Mad WN 282: 1951-1 Mad 
L J 446 : AIR 1951 Mad 841 (842) (Pt B) (Pr 4). 

[Note. fn this case as the petition was not pre¬ 
sented in person it was held that there was no com¬ 
pliance with R. 3.] 


O. 33, Rr. 3 and r> — Presentation of petition for 
leave to sue by agent — When allowed — Power of 
subordinate Court to grant exemption — Suit for 
specific performance ot contracts — Averment of 
petitioner being ready to perform his part — Neces- 
S!ty Maintainabiliiy of application.. 


u, ine power to grant exemptior 

to the petitioner from presenting the same in persor 
undei O. 33, R. 3, as amended in Madras, can be 
exercised only by the High Court and the grant posl 
tacto by the Subjudge was made in the exercise of a 
jurisdiction not vested in him and cannot besustained. 
Section 133 of the Code is also of no avail as the 

power thereunder is exercisable by the State Gove-n- 
ment. 
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Held furthei, that the pauper petition cannot be 
admitted when there is no averment that the peti¬ 
tioner suing for the specific performance of a contract 
for sale was ready and willing to perform his part 
(tender the price for the re-purchase). Even if there is 
such an averment he should then have been dis¬ 
paupered. I L R 53 Bom 597 (P C), Foil. AIR 1951 
Mad 758 (759) (Pts A & B) (Prs 2 & 3). 

* O* 33, R. 3 — Application for leave presented in 
person by only one of the plaintiffs on behalf of him¬ 
self and his co-plaintiffs —Co-plaintiffs, whose powers 
of attorney are on record, are entitled to prosecute 
the matter even though they did not join the plaintiff 
in presenting the application to the Court in person: 
AIR 1901 Raj 15. Rel. on. 1964 Cur L J 222 : AIR 
1964 Punj 426 (Pt B) (Pr 2). 

-‘O* 33» R. 3 — Joint plaint in suit under S. 92 — 

Petition for leave to sue as pauper presented by one 
of plaintiffs on behalf of himself and other plaintiffs 
—No defect. 


~ O. 33, Rr. 4, 3—Compliance after re-presenta¬ 
tion of plaint — Where the plaint is returned for 
presentation to proper court, on re-presentation the 
procedure prescribed by 0.33, Rr. 3 and 4 has to 
be followed afresh—See Ibid, O. 33, R. 3. AIR 1959 
Madh-Pra 402. 

-O. 33, Rr. 4, 5, 6 and 7—Scope'-Inquiry of 

pauperism—Notice to adduce evidence under R. 6, 
issued to other side — Application cannot subse¬ 
quently be rejected as being not in conformity with 
requirements of R. 5. 29 Cut L T 681: AIR 1904 
Orissa 106 (107) (Prs. 3. 5). 

-O. 33, R. 4—Suit in forma pauperis—Appeal 

from decree based on same cause of action pending 
—Stay of suit—Application for—Order refusing stay 
of enquiry into pauperism—Interference in revision. 
See Ibid, S. 10. AIR 1962 Punj 16. 

ORDER 33, RULE 5 


In a suit under S. 92, a joint plaint had been filed 
on behalf of all the plaintiffs. The plaint also indi¬ 
cated that the plaintiffs were paupers, and not in a 
position to pay the court-fee required. Further there 
was a petition for leave to sue in forma pauperis also 
presented on their behalf. The plaint was filed by an 
Advocate for the plaintiffs; and the application in 
forma pauperis was presented by one of plaintiffs on 
behalf of himself aod the other two plaintiffs. The 
plaintiff who presented the application had a common 
case with the other two plaintiffs both as to the cause 
of action for the suit and on the point of pauperism 
alleged in the petition : 

Held, that the petition for leave to sue in form^ 
pauperis was rightly presented by one of the plaintiffs 
on behalf of himself and other plaintiffs, he being in a 
position to answer all the relevant questions put by 
the Court. 12 Oudh Cas 381 Dist. I L R (i960) 10 
Raj 903 : 1960 Raj L W 455 : AIR 190L Raj 15 (16) 
(Pt A) (Pr 3). 


ORDER 33, RULE 4 

—O. 33, R. 4—Application for leave to sue in forma 
pauperis—Presentation—Validity — Onus. See Ibid, 
O. 33, R. 3. AIR 1955 NUC (Assam) 2806 (DB). 

- O. 33, R. 4 and O. 41, R. 23 — Enquiry into 

pauperism — Plaintiff admitting possession of house 
in Pakistan—Question not gone into—Remand. 

Where in an inquiry into pauperism plaintiff said 
in his evidence that he possessed a ghar in Pakistan 
but the Judge had not gone into the question regard¬ 
ing the value of the said house nor had he dealt with 
that matter in his judgment : 

Held, that as the Judge could not, without arriving 
at the valuation of the said house, come to a conclu¬ 
sion that the plaintiff was a pauper the order was 
liable to be set aside and the matter sent hack to be 
decided on further materials. AIR 1955 Cal 192 
(193, 194) (Pt B) (Prs 5, 6) (DB). 

-O. S3, Rr. 4 and 3 — Objection that application 

for leave to sue in forma pauperis was presented not 
by applicant in person but by his pleader — Rojnama 
revealing that applicant was examined by Court on 
day of presentation — Held, application must be 
deemed to have been presented by applicant in person. 
See Ibid, O. 33, R. 3. AIR 1965 Guj 207. 

-O. 33, Rr. 4, 7—Pauper suit by minor—Next 

friend examined— It is sufficient compliance with 
O. 33, R. 4—Minor plaintiff need not be examined. 
AIR 1955 NUC (Madh. B.) 47. 


SYNOPSIS 

(Civil P. C. (1908), O. 33, R. 5.) 

1. Scope. 

2. Clause (a). 

3. Clause (b). 

4. Clause (c). 

5. Clause (d). 

(a) Clause (d-1) Madras. 

6. Clause (e). 

7. Permission to pay court-fee. 

8. Second application. 

9. Appeal. 

10. Revision. 

1. Scope. 

-O. 33, Rr. 5, 2, 3—Considerations for rejection 

of application, stated. AIR 1955 NUC (Ajmer) 2636. 


• ——O. 33, Rr. 5,6 and S. 151—Application for per¬ 
mission to sue as pauper—Application not rejected 
under R. 5—Notice to opposite party—Court has 
jurisdiction to entertain objection by opposite party 
regarding valuation of relief, jurisdiction of trial 
Court and limitation and reject application. 


An application for permission to sue as a pauper 
which is not granted is not a plaint. O. 33, R. 5 
cannot be said to be exhaustive of the circumstances 
in which an application for permission can be rejec¬ 
ted. It can be rejected in other circumstances to 
secure the ends of justice or prevent abuse of the 
process of the Court. Rejecting the application on 
the ground that the Comt has no jurisdiction oyer 
it is rejecting it for the ends of justice and preventing 
abuse of the process of the Court. When in reply to 
the notice issued under R. 0 of O. 33 the opposite 
party appears and disputes the correctness ot any 
statement in the application relevent to the question 
of the Court’s jurisdiction or of the Court-tee pay¬ 
able on the plaint or of limitation, the Court has to 
decide the dispute before it decides the question or 
pauperism. If it finds that it has no jurisdiction 
over the suit or that it is barred by time it may 
reject the application. ILR 2 All 241 (P. C.) an 
A I R 1902 S C 941, Disting. AIR 1955 Nag ^59 
and AIR 1958 Punj. 52 and AIR 1949 Mad 162 an* 
AIR 1949 Mai 417 and AIR 1950 Pat 309, Diss. 
from; AIR 1919 All 213, Approved. 

Held, that the trial Court should decide first the 
objection regarding the valuation of the ^ 

its jurisdiction, not only pecuniary jurisdiction 


CIVIL PROCEDURE CODE (1908), O. 33, R. 5, Note I 


the suit but also whether the jurisdiction was not 
barred by the U. P. Zamindari Abolition and Land 
Reforms Act. Raj Narain Saxena v. Bhim Sen, 1965 
All WR(HC) 393 : 1965 All L J 726 : AIR 1966 All 
84, (86, 90, 91) (Prs. 4, 10, 14) (FB). 

- — O. 33, R. 5 (d)—Decision on complicated ques¬ 
tion of la *r. 

It would not be proper for the Court to enter into 
complicated questions of law in deciding whether 
permission to sue as pauper should be granted. The 
question as to whether a second suit for possession 
would lie, after a suit for a declaration has been 
thrown out on the ground that relief for possession 
had not been asked for, is not altogether free from 
difficulty and the Judge is therefore, not justified in 
giving a finding on that point in deciding whether 
permission should or should not be granted to the 
applicant to sue as a pauper. AIR 1932 All 543, Rel. 
on. 1955 All L J 51 : 1955 All W R (H C) 173 : AIR 
1955 Ail 415 (Pr. 3) (DB). 

-O. 33, R. 5—Scope—Powers of Court to reject 

application to sue as pauper—Grounds enumerated 
in the rule, whether exhaustive—Suit by coparce¬ 
ners on the basis of exclusion from enjoyment of 
family properties—Father’s capacity to pay court- 
fee—Relevancy. 

The petitioners sought to file a suit in forma pau¬ 
peris for partition and separate possession of their 
shares against their paternal grandfather, father, pat¬ 
ernal uncles and the alienees of certain items of pro¬ 
perties, on the ground that their grandfather had 
excluded them and their father from en oyment of 
the family properties. The trial Court, while hold¬ 
ing that the petitioners were paupers, refused their 
application to sue as paupers .on the ground that 
their father was in a position to pay court-fee and 
therefore, their application was not bona fide. In 
revision to the High Court. 

Held, the reason given by the trial Court for rejec¬ 
tion is not one of the grounds mentioned in O. 33, 
R. 5, Civil Procedure Code. O. 33, R. 5, is exhaustive 
in so far as it states grounds for rejection. Even on 
'the assumption that it is not so, the present case 
cannot be ruled as champertous or benami. The 
permission to sue as paupers is personal to the indi¬ 
viduals. Assuming that their father could claim his 
share and pay court-fee thereon, which he has not 
done, that is not a circumstance which would disen¬ 
title the petitioners from suing for their share. (1964) 
2 Andh W R 71: (1964) 2 Andh L T 144. 

O. S3, R. 5 (e)—Scope—Power of Court to reject 
application to sue as pauper—Another person by 
transfer obtaining interest in subject-matter of suit 
cannot be allowed to sue in forma pauperis—The 
requirement of R. 5 (e) includes a contingent interest 
also Interest created by the agreement need not be 
an immediate interest nor a vested interest. (1962) 2 
Andh W R 442 : AIR 1963 Andh Pra 370 (372) 
(Pt. R) (Prs 13-A, 14) (DB). 

" O. 33, R. 5—Application for leave to sue as 
pauper—Death of applicant—Legal representative 
continuing—Rejection of application—Revision also 
rejected Payment of court-fee by plaintiff after 
return of records—Effect of. 

Where the representatives of the deceased plaintiff 
continued a suit in forma pauperis for recovery of 
dower debt and where the trial Court- rejected the 
application to sue in forma pauperis and ordered the 
plaintiff to pay the necessary -court-fee and no pay¬ 
ment was made within the period thus allowed, but 
a revision petition was filed against the order and 
the revision was rejected and after the records were 
returned the plaintiff paid the court-fee, and in 
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between the rejection of the petition and the pay¬ 
ment of the court.fee the trial court had been fixing 
dates, but the plaintiff failed to pay till the date 
mentioned, which date was more than 6 years and 
where the trial Court held that the limitation to 
recover deferred dower debt was six years after the 
marriage had been dissolved and the plaint could 
be deemed to have been filed only on the day the 
court-fee was paid, which being beyond limitation, 
the claim for dower debt was barred; in revision 
against the said order ; 

Held, an application to sue as pauper is composite 
document consisting of an unstamped plaint and an 
application for permission to sue in forma pauperis. 
If the application is rejected, the plaint still remains, 
and the Court may in its discretion while rejecting 
the application allow the petitioner to pay the re¬ 
quisite court fee and in such a case the suit shall be 
deemed to have been instituted on the date of pre¬ 
sentation of the application, 

If a voluntary payment of court-fee can convert a 
document to sue as pauper into a plaint, so should a 
payment ordered by Court. The prayer to sue in 
forma pauperis, is therefore but one of the several 
prayers whose inclusion would make the document 
only a composite document. The lower Court has 
erred in treating the suit of the deceased for the 
dower debt as barred because the court-fees had 
been paid after the date of limitation for such debt. 
The application to sue in forma pauperis was filed 
earlier and the court-fee has been paid on this 
application after the prayer to sue as pauper has 
been rejected. The suit for the dower debt is within 
limitation. (1959) 2 Andh YV R 420 : AIR 1960 
Andh.Pra 381 (382) (Pr. 4) (DB). 

-O. 33, R. 5 — Hyd. C. P. Code, Ss. 478 and 481 

—Scope—Duty of Court—Objection to jurisdiction— 
Plea of — Duty of Court to consider and decide 
before allowing application. 

Before a Court allows an application for leave to 
sue in forma pauperis under S. 481, C. P. Code, it is 
the Court’s duty to consider under S. 478, a question 
of jurisdiction raised before it. ILR (1951) Hyd 219 : 
AIR 1951 Hyd 68 (Pr 2) (DB). 

-O. 33, R. 5—Application in collusion—Proof. 

The suspicion of collusion of two interested parties 
for holding a reason to reject plaintiff's application 
for permission to sue in forma pauperis, must ba 
irresistible and not too vague. 1955 Madh 3 LR (Civ) 
657 : 1956 Madh B L J 140. 

-O. 33, R. 5 — Scope. See Ibid, O. 33, R. 1. AIR 

1955 NUC (Madh-B) 63. 

-O. 33, R. 5—‘Sufficient means’—Property standing 

inth e name of wife—Presumption — Onus. See Ibid, 
O. 33, R. 1. 1960 M P L J (Notes) 86. 

-O. 33, R. 5—Scope—Condition about payment of 

costs—If mandatory—Waiver. 

What O. 33, R. 5 intends is to secure to the parties 
the payment of the costs awarded by the Court and 
has not the effect of negativing the right of the plain¬ 
tiff to institute the suit in the ordinary manner. A 
right to bring a suit in the ordinary way would exist 
independently of the rule and w'ould not be affected 
by the mere dismissal of the application for permis¬ 
sion to sue as pauper. The condition of payment of 
costs is not mandatory and can be waived or enforced, 
during the pendency of the suit. AIR 1943 Bom 409- 
AIR 1936 Mad 24 ; AIR 1943 Mad 547, Foil 1958 
M P C 380 : 1958 M P L J 495 : 1958 Jab L J 435 • 

ILR (1957) Madh-Pra 459 : AIR 1958 Madh-Pra 277 
(278) (Pr 7) (DB). 
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33j R. o Rejection of application — Grounds 
lor—Duty of Court to record. See Ibid, O. 33, R. 2. 
195S M P L J (Notes) 20. 

“-0 33, 5—Scope Inquiry of pauperism—Notice 
to adduce evidence under R. 6 issued to other side— 
Application cannot subsequently be rejected as being 
not in conformity with requirements of R. 5. See Ibid, 
O. 33, R. 4. AIR 1964 Orissa 106. 


~—O. 33, Rr. 5, 6, 7 and 8; O. 7, R. 10 and S. 141 — 
Scope Inquiry into valuation of property involved 
to determine jurisdiction of Court — Power of Court 

before grant of leave and registration of application 
as plaint. 

The rules contained in O. 33, C. P. Code, clearly 
do not contemplate an inquiry into the valuation of 
the property involved with a view to determining 
whether the subject-matter of the dispute is or is not 
within the pecuniary jurisdiction of the Court. Such 
a mafter would arise only after the application for 
leave to sue in forma pauperis is granted and the 
application treated as a plaint, in answer to which 
the defendant may and must raise his plea in bar of 
the suit or of the jurisdiction of the Court. 

O. 7, R. 10, C. P. Code, read with S. 141, cannot be 
resorted to so as to entitle the Court to return the 
application for leave to sue as pauper to be presented 
to the proper Court, as these general provisions are 
excluded by the specific provisions laid down by 
0.33. AIR 1925 Pat 30; AIR 1938 Pat 209, Cons.; 
AIR 1943 Bom 143; AIR 1936 Cal 28; AIR 1939 Mad 
81; AIR 1945 Mad 7; AIR 1947 Mad 405; AIR 1949 
Mad 162; AIR 1949 Mad 417, Dist.; ILR 2 All 241 
(PC); AIR 1929 Pat 637; AIR 1919 All 213 : 61 Ind 
Cas 891 (Pat), Ref. ILR 29 Pat 381 : AIR 1950 Pat 
309 (310, 311) (Pts A, B) c Prs 4, 5). 

“ O. 33, R- 5; O. 7, R. 10 and S. 141—Application 
for leave to sue in forma pauperis — If can be 
returned. 

It is not correct to say that the provisions of R. 10 
of O. 7 apply only to plaints and not to an applica¬ 
tion under O. 33, R. 1. By virtue of S. 141 an applica¬ 
tion under O. 33, R. 1, is in fact a plaint coupled 
with a prayer to be allowed to sue without payment 
of the required court-fee. Therefore,: subject to the 
provisions of O. 33, R. 5 it is within the competence 
of the Court to whom an application to sue in forma 
pauperis is presented, to determine the preliminary 
question of jurisdiction. AIR 1938 Pat 209 and AIR 
1949 Mad 162, Rel. on. 59 Punj L R 361 : ILR (1957) 
Punj 1555 : AIR 1958 Punj 52 (54) (Pt C) (Pr 7). 


2. Clause (a). 

-O. 33, R. 5 — Application to sue as pauper not 

properly presented and allowed to be withdrawn — 
Order one under R.5 and not R. 7. See Ibid, O. 33, 
R.3. AIR 1951 Ajmer 103 (1). 

-O. 33, Pr. 5 and 2—Mandatory—Non-disclosure 

of a decree for costs in favour of applicant—Effect. 

The language used in Rr. 2 and 5 of O. 33, C. P. 
Code,suggests that they are mandatory in their nature. 
Where it is found that there is a non-disclosure of a 
decree for costs in favour of the applicant, his peti¬ 
tion for leave to sue as pauper has to be dismissed. 
1951 All LJ 296: AIR 1952 Ail 60S (609) (Pr 6) 
(DB). 

-0.33,R. 5—Application for leave to sue in forma 

pauperis — Presentation — Validity—Onus. See Ibid, 
O. 33, R. 3. AIR 1955 NUC (Assam) 2806 (DB). 

-O. 33, Fr. 5 (a), 2 and 3— Compliance, meaning 

of—Non-inclusion of particular property in schedule 
—Effect. 

The non-inclusion of any particular property in 


the schedule annexed to an application for permission, 
to sue as a pauper does not entitle a Court to reject an 
application under R. 5. What sub-r. (a) of R. 5 insists 
upon is that the frame of the application must be in 
accordance with R. 2. It does not say that all the 
particulars given in the application must be correct. 
It the Court finds on ascertaining the value of the 
said property and the other properties which are set 
^ n ^ue schedule that the applicant is not a pauper 
then the Court should dismiss the application on that 
ground, i. e., he is not a pauper. 


neia, on tne tacts ot the case, that there had been 
no non-compliance with the provisions of O. 33, R. 2 
and the application could not be rejected under sub- 

r. (a) of R. 5. AIR 1934 Cal 640, Rel. on. AIR 1955 
Cal 192 (193) (Pt A) (Pr 4) (DB). 

“ r°* 33, R. 5- Pauper petition not signed and veri¬ 
fied. See Ibid, O. 33, R. 2. AIR 1954 Cal 89 (DB). 

O. 33, R. 5, Cl. (a)—Application to sue as pauper 
not containing particulars required by R 2, bound to 
be rejected — Particulars supplied subsequently is no 
defence. AIR 1965 Guj 214. 

O. 33, R. 5 — Verification. See Ibid, O. 33, R. 2. 
AIR 1957 J & K 15. 


O. 33, R. 5 (a) — Deliberate omission to include 
all assets in schedule should entail dismissal of appli¬ 
cation. See Ibid, O. 33, R. 2. 1963 Ker L T 13. 


O. 33, R 5 (a)—Contents of application — Sche¬ 
dule of property—Good faith. See Ibid, O. 33, R. 2. 
AIR 1955 NUC (Madh.B) 3813. 

”7 O- 33, R. 5 (a)—Contents of application — Want 
of good faith on the part of applicant—Effect. See 
Ibid, O. 33, R. 2. AIR 1955 NUC (Madh-B) 3399. 

" 0.:33, R. 5 (a) — Omission to mention some item 

in application to sue as pauper — Effect. See Ibid, 
O. 33, R. 1. (’56) 69 Mad L W 21. 

■-O. 33, R. 5 (a)—Dismissal of application fomon- 

irclusion of property. See Ibid, O 33, R. 2. AIR 1954 
Mad 537. 


-O. 33, R. 5—Application for leave to sue io 

forma pauperis—Power of allowing amendment, 

An application to sue in forma pauperis can be 
amended so as to bring it in conformity with law. 
AIR 1937 Nag 108 and. AIR 1930 All 475, Rel. on.; 
AIR 1934 Cal 712 and AIR 1935 Bom 333, Disting. 
ILR (1955) Nag 803 : 1955 Nag L J 769 i AIR 1956 
Nag 86 (91) (Pt I) (Pr 37) (DB). 

-O. 33, R. 5—Suit under S. 1A of Fatal Accidents 

Act, 1855—Pauper suit by wife, children, mother and 
grandmother of deceased—Father Dot mentioned as 
beneficiary in plaint— Father neither dependant nor 
filing any claim though ten years had elapsed since 
accident—Held, omission to mention fathei’s name 
was fatal to application to sue as pauper—It did not 
however affect the suit— Fatal Accidents Act (1855), 
Ss. 1A, 2 and 3. 1965 B L J R 564: AIR 1966 Pat 130 
(132, 133) (Pt B) (Prs 9, 10). 

-O. 33 Rr. 5 and 2 — Contents of application 

Amendment of. See Ibid, O. 33, R. 2. AIR 1957 Pat 
562. 

-O. 33, R. 5 (a)—Contents of application to sue as 

pauper—Whole assets not included in Schedule 
explanation given for doing so — Petition liable to be 
disallowed. See Ibid, O. 33, R. 2. AIR 1965 Punj 331* 

- o. 33, R. 5 —Bona tides of applicant-Duty of 

applicant to give full and true particulars of assets_ 

Misstatement and omission of assets in Schedule 

Finding as to pauperism vitiated :by grave error o* 

procedure—Order granting leave set aside in revision. 
See Ibid, S. 115. AIR 1961 Punj 131* 

-O. 33, R. 5, Ss. 151 and 153-Defeet in verifica- 

tion—Amendment ot, 
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Rule 5 of O. 33, should be interpreted subject to 
the provisions laid down under Ss. 151 and 153 of 
the Code, and a defect in the verification of the appli¬ 
cation for leave to sue in forma pauperis can be 
permitted to be removed by necessary amendment. 
Case-law referred. ILR (1953) 3 Raj 239 : AIR 1955 
Raj 78 (80) (Prs 16, 17) (DB). 

O. 33, R. 5 — Failure to file schedule of property 
—Plaint is liable to be dismissed. See Ibid, O. 33, 
R. 2. (’55) S SauLR 381. 

3. Clause (b). 

-— O. 33, R. 5 — Suit for specific performance— 
Application not containing averment about appli¬ 
cant's willingness. 

The very fact that a party is proposing to sue as a 
pauper precludes him from making an averment in a 
suit for specific performance of a contract for re¬ 
purchase that he was continuously willing and ready 
to tender the money to re-purchase the property, 
from the date of the contract to the time of the hear¬ 
ing of the suit and even if any such averment is to be 
made in the pauper petn. it will by itself be a ground 
to dispauper him and consequently there can be no 
substance in any such averment. In the absence of 
any such averment and any capacity on the part of 
the pauper to tender the purchase price the petn. 
cannot be admitted. AIR 1951 Mad 758 (759) (Pt B) 
(Pr 3). 


5. Clause (d). 

•-O. 33, R. 5 Cl. (d) — Jurisdiction to ascertain 

whether allegations show cause of action — Court 
has to look only into allegations made in petition— 
T.riai of issues affecting merits of claim made not 
permitted. 


By the express terms of O. 33, R. 5, Cl. (d), the 
court is concerned to ascertain whether the allega¬ 
tions made in the petition show a cause of action. 
The court has not to see whether the claim made by 
the petitioner is likely to succeed. If accepting those 
allegations as true no case is made out for granting 
relief no cause of action would be shown. But in 
ascertaining whether the petition shows a cause of 
action the court does not enter upon a trial of the 
issues affecting the merits of the claim made by the 
petitioner. If the allegations in the petition, prima 
facie, show a cause of action, the court cannot embark 


upon an enquiry whether the allegations are true in 
fact, or whether the petitioner will succeed in the 
claims made Dy him. By the statute, the jurisdiction 
of die Court is restricted to ascertaining whether on 
the allegations a cause of action is shown. Vijai 

Pratap Singh v. Dukh Haran Nath Singh, 1962 All 
L J 634 : 1962 S C D 676 : ILR (1962) 2 All 831: 
(1964) IS C j 266 : 1962 Supp (2) S C R 675 : (1964) 
1 Mad L J (S C) 79 : (1964) 1 Andh YV R (SC) 79 * 
1964 Ker L R 226 : (1961) 1 SCYVR 301 : AIR 1962 
S C 941 (945) (Pt A) (Pr 13). 


-O. 33, Rr. 5, 3—Applicant must satisfy court 

that he is not in position to pav court-fees. See Ibid 
O. 33, R. 3. AIR 1960 Mys 140. 

4. Clause (c). 

-“O. 33, R r. 5 (c) arid 5 (b) and O. 1, R. 1— Appli¬ 
cation to sue in forma pauperis —- Sale of property by 
applicant more than o months before presentation 
of application challenged as fictitious — Enquiry into 
—Nature of — Time-limit of two months in O. 33, 
R. 5 (c) not applicable to such enquiry. Purchaser 
being not a necessary party to such enquiry his title 
not affected by a finding that applicant was not a 
pauper. 194-1 All L J 396, Diss. from. 1902 All L I 

28 : 1902 All W R (HQ GO : AIR 1962 All 436 (437) 
(Pr 3) (DB). y l 

■—"■“■■O. 33, R. 5 (c) Disposal of property fraudu¬ 
lently. 

Suit by petitioner for dower due by defendant- 
petition to sue in forma pauperis — Statement by 
defendant that the petitioner was admittedly in 
possession of ‘dhez’ property and that she had not 
proved as to what happened to that property — Thi? 
mere statement was not enough for purposes of 
R. 5 (c) unless the court came to the conclusion that 
the petitioner had disposed of the properly fraudu¬ 
lently within two months of the presentation of the 
application. ILR (1934) Hyd 310 : AIR 1954 Hyd 
240 (Pr 1) (DB). 

-O. 33, R. 5 (c)—Determination of sufficient means 

—Subject-matter of suit in possession of plaintiff cau 
be taken into consideration — Disposal of other pro¬ 
perty within two months next before presentation of 
application Application to sue in forma pauperis to 
be rejected under R. 5 (cj. See Ibid, O. 33, R. l.AIR 
1964 Manipur 23. 

-O. 33,-R. 5 (c) — Application to file appeal in 

forma pauperis — Appellant disposing of property 

3 ^ f t decree against him — Non-compli¬ 
ance with O. 33, R. 5 (c) — Permission cannot be 
granted. See Ibid, O. 44, R. 1. 1961 B L J R 666. 

5. Clause (d). 

(a) Clause (d-1) Madras. 


. 3o, Rr. o ^d) and i Pauperism — Determina¬ 

tion oi Criterion—Disclosure of cause ot action on 
face of plaint—Existence ot complicated questions of 
law or fact not material. 


When the petition for permission to sue in forma 
pauperis discloses a cause of action, it is immaterial 
whether the case of the petitioner involves compli¬ 
cated questions of law or facts. These do not bear on 
tae question of pauperism. A person who is not in a 
position to pay court-fee can nonetheless have a case 
which raises complicated questions of law as well as 
of facts. 1 he criterion is uot whether the case of the 
pauper raises complicated questions, but whether in 
the face oi the plaint a cause of action does arise, i.e., 
on the allegations of the petitioner it discloses a cause 
of action. AIR 1963 Andh Pra 51 (Pr 1). 

O. 33, R. 5 (d), O. 47, R. 7 and S. 115—Petition 
to sue in forma pauperis—Power of Court to dismiss 
on ground that plaint discloses no cause of action — 
Dismissal of review petition on ground that ad¬ 
ditional evidence was not produced earlier—£vi 
oence not necessary at earlier Stage-Error apparent 
on face of record—Revision. 

n. T1 ? e o S £ 0po an enquiry under 0.33, R. 5 (d), 
Livit l. C., at the initial stage, is confined only to the 
pauperism of the plaintiff and unless the Court found 
on the allegations in the plaint that there was no 
cause of action disclosed the Court cannoc dismiss a 
petition ‘in limine* at that stage. The right to adduce 
and give rebuttal evidence must, therefore, be con¬ 
fined to the prohibitions contained in R. 5. The re¬ 
jection ot a review petition would be justified if it 
was on the ground that the new and important evi¬ 
dence was available to the petitioner and should 
have been produced at the earliest stage. But where 
the production of evidence that was sought to be 
produced later was really not necessary to be produced 
a rejection of evidence on that ground would consti¬ 
tute an error apparent on the face of the record with- 
m the meaning of 0.47, R. 7, and such an order 
he amenable to interference under S. 115 

i'/d Vfl All -® 1 , 6 ,'-1? ap P eal is provided for. (1904) 

I L. K 20 All 0 , 2 , Diss. from; AIR 1943 Mad vn' 

Disting. (1961) 1 Andh W R 339: A I R 1961 Andh 
Pra 502 (504) (Pt A) (Pr 4). Antlb 
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O' 33, R. 5 —- Cause of action— Minor members 
ot joint Hindu family — Suit to set aside decree 
against guardian - Ground of fraud and negligence 
—Sufficiency. 

A decree passed against a minor could be avoided 

on the ground of gross negligence of a guardian-ad- 
Iitem: 


Held, that fraud and negligence on the part of 
guardian alleged in the petition were allegations 
showing cause of action for the suit. AIR 1960 Andh 
Pra 540 (543) (Pt E) (Pr 12). 

-O. 33, Rr. 5 (d), (d-1) and 6 (as amended in 
Madras)—Scope. 


.i ^ combined reading of Rr. 5 and 0 indicates that 
the Court is not bound to give any opportunity to 

he petitioner to establish that the petition is not 
vitiated by any of the prohibitions mentioned in 

. 5 and that his right is confined only to adduce 
evidence in proof of his pauperism. So too, if the 

i^ ur . oes n( ^ see an V ground for rejecting an ap¬ 
plication under R. 5, the respondent has no right 

under R. 0 to establish that the petition is liable^to 

be dismissed for any one of the reasons mentioned 
sn R. 5. 

Madras R. 6 in terms gives a right to the petitioner 
to be heard before his petition is relected under R. 5. 
But the enquiry contemplated by the amended rule is 
only in respect of the prohibitions in R. 5. It does not 
anlarge or add to the said prohibitions. The right to 
adduce and give rebutting evidence must, therefore, 
be confined to the prohibitions in R. 5. Thus where 
the question is whether the allegations in petition do 
not show a cause of action, obviously under Madras 
R. 0, no evidence can be adduced for the prohibition 
in R. 5 is not that the petitioner has no cause of 
action but whether the allegations do not show a 
cause of action. If the allegations disclose a cause of 
action, no further evidence would be admissible. So 
too, in the case of R. 5 (d-1) the evidence would be 
confined only to the question whether the suit ap¬ 
pears to be barred by any law and not to the question 
whether the suit is barred by any law. The word 
'appears’ therefore has been designedly used to con¬ 
fine the scope of the enquiry onlv the allegations in 
the petition. 1955 Andh W R 261 i 1955 Andh L T 
(Civil) 198 : I L R (1955) Andh 464 : Vish L J 1955 
(Andh) 170 : A I R 1955 Andh Pra 165 (167) (Pt A) 
\Prs 6, 7) (DB). 

O. 33, R. 5 — Application for permission to sue 
as pauper — Rejection on ground of limitation — 
Power of Court. 

Under O. 33, R. 5 (d), Civil P. C., an application 
for permission to sue as pauper can he rejected if the 
allegations do not show a cause of action. In deter¬ 
mining whether the allegations made disclose a cause 
of action or not, the Court can certainly consider the 
question of limitation and it is competent to it to 
reject the application if on the allegations of the ap¬ 
plicant the suit is apparently barred by time. But if 
the question of limitation is not free from difficulty 
and the application and the statement of the appli¬ 
cant both read together do not justify the conclusion 
that the suit is obviously barred, an order rejecting 
the application on the ground of limitation is not in 
accordanec with law. ILR (1950) 2 Assam 196 : AIR 
1951 Assam 26 (Prs 1, 2, 6) (DB). 


■ ■ O. 33, R. 5 (d)—Suit by Hindu wife for increase 
of maintenance— Reference to arbitration — Award 
—Application by wife for leave to sue in forma pau¬ 
peris for further increase—Maintainability— (Hindu 
Law—Maintenance). 

Under O. 33, R. 5, Civil P. C., the Court is bound 
to reject an application for permission to sue as a 
pauper where the allegations in the application do 


not show a cause of action. At this stage the Court 
does not finally determine the rights of the parties, 
but it scrutinizes the application with a view to find 
out whether on the face ot the application and taking 
the allegations as they are they fail to disclose a 
cause ot action in favour of the applicant. 

A Hindu wife who had obtained against her 
husband a decree for separate maintenance subse¬ 
quently hied a suit for increase of maintenance. The 
suit was referred to arbitration in order to settle per- 
manently the question of the wife’s maintenance so 
that there could be no further litigation. The arbi¬ 
trator fixed the amount and a decree was passed is 
terms of the award. In 1949 the wife again applied 
* or Icsve to sue in forma pauperis for increase of 
maintenance. The Court dismissed it on ground that 
a suit for further increase was not maintainable. 


Held that the summary dismissal of the applicatio* 
under O. 33, R. 5 as not disclosing a cause of actioi 
was wrong. A suit by a Hindu wife or a Hindu 
widow is always maintainable for increase of main¬ 
tenance. The only exception to that right is whoa 
there is an agreement to which the wife or th« 
widow is a party by which the wife or widow agrees 
not to claim any increase in future even in case of 
change of circumstances. The mere fact that main¬ 
tenance is fixed by decree or agreement does not 
preclude the wife or widow from claiming increased 
mainf-enance. The agreement of reference in the pre¬ 
vious suit could not be construed as precluding the 
wife from subsequently claiming increased mainten¬ 
ance as it was an agreement without knowledge of 
the amount of maintenance which she would get 
under the award. In the absence of material facts tne 
Court will not come to the conclusion that the wife 
had given up her rights irrevocably and that any 
further suit was barred. Hence on the allegations ia 
the application it was prima facie maintainable. AIR 
1937 Bom 358, Disting and AIR 1945 Bom 537, 
Doubted. ILR (1951) Bom 652. 


-O. 33, R. 5, Cl. (d) and O. 7, R. 11, CIs. (a) and 

(d)—Application to sue in forma pauperis—Suit time 
barred— No ground for holding that plaint does not 
show cause of action. 


Order 7, R. 11, shows that a distinction is made 
between failure to show a cause of action and bar of 
limitation or of any other law. The two ideas are 
quite distinct. The bar of limitation does not destroy 
the cause of action, if any, but only bars the remedy. 
Therefore, it is wrong to hold that because the suit 

is time barred, the plaint does not show cause of 
action. A I R 1934 Rang 111, Diss. from. (1965) 6 Guj 
L R 599: AIR 1965 Guj 214 (214) (Pt A) (Pr 1). 


-O. 33, R. 5 (d) — Applicability. 

It cannot be said that O. 33, R. 5 (d) can only be 
applied to cases where without giving thought to 
the matter and without seeking the legal principles 
involved the Court is able to say that the plaint dis¬ 
closes no cause of action. I960 Ker L T 19 : (I960) 1 
Ker LR 103 : 1960 Ker L J 631 : A I R I960 Ker 190 
(197) (Pt B) (Pr 3). 


—O. 33, R. 5—Suit filed against several defendants 

- Cause of action shown only against some of them 

- Plaint cannot be rejected on that ground—Permis- 
on to sue as pauper allowed — Court can discharge 
efendants against whom no cause of action is enc¬ 
losed. AIR 1951 Nag 419, Foil; A I R 1902 S C 941, 
el. on. 1965 M. P. L J (Notes) 117. 

—O. 33, R. 5 (d) — Disclosure of prima facie causjj 
f action — Court not to look to written statemen 
ocuments of defendant—Question to be deternn 
a reading of plaint together with statement ot pa per 
icorded under O. 33, R. 4. A I R 1940 Nag 258, Foil. 

?62 M P L J (Notes) 23. 
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— O. 33, R* 5 (d)— Cause of action — Court cannot 
go behind allegations in application* 

The language of Cl. (d) of O. 33, R. 5 indicates that 
it is the ‘allegations’ which should form the basis 
{or ascertaining whether there is a cause of action 
or not. There is nothing to suggest that it is open to 
the Court to go behind the allegations or test the 
merits of the allegations to ascertain whether they 
are prima facie true or tenable. It may be that it is 
open to the Court, where the allegations in the plaint 
are not clear or precise, to have them clarified or 
rendered precise to ascertain whether there is a cause 
of action. But the Court has to proceed on the foot¬ 
ing that the allegations are true for the limited pur¬ 
pose of determining whether they disclose a cause 
of action. ILK (1958) Mys 810. 

-O. 33, R. 5, Cl. (d) — Scope of enquiry by Court 

— Court cannot go beyond plaint but can look into 
documents specifically mentioned in plaint — Plaint 
prima facie showing that claim was barred by res 
fudicata—Rejection under Cl. (d) valid. AIR 1962 S C 
941, Rel. on. (1963) 5 Ori J D 177 : AIR 1963 Orissa 
223 (Prs 2, 4, 5). 

-O. 33, R. 5, Clause (d) — Compromise decree in 

which defendants agreeing to be in possession of 
property of plaintiff’s deceased husband in lieu of 
her maintenance — Condition to restore her in poses- 
sion on default of payment of maintenance — Sub¬ 
sequent deed of surrender of whole estate by plain¬ 
tiff in favour of her daughter’s son—Suit by 
daughters’ son against defendants for declaration 
that they were next reversioners of plaintiff by 
virtue of surrender deed — High Court holding sur¬ 
render deed as invalid and ineffective — Another 
suit by plaintiff in forma pauperis basing her claim 
on default of payment of maintenance—Trial Court 
dismissing it under R. 5 (d) —»On revision held that 
in view of the finding that surrender deed was not 
effective, plaintiff could fall back upon term of com¬ 
promise decree — Trial Court’s decision that she had 
no cause of action held was a misdirection in law. 
1953 BLJH 312 : AIR 1954 Pat 63 (64) (Pt A) 
(Pr 3) (DB). 

-O. 33, R. 5 (d) — Competency of Court to 

examine question of jurisdiction. 

Clause (cl) of R. 5 provides a statutory exception to 
the broad general principle that every judicial tri¬ 
bunal possesses inherent powers to determine the 
limits of its own jurisdiction and that it is the duty 
of every such tribunal to examine objections in regard 
to want of jurisdiction at the earliest opportunity. If 
the allegations made in the plaint disclose a cause of 
action, it is the duty of the Court to proceed to 
determine the question of pauperism notwithstand¬ 
ing the fact that on a further investigation these 
allegations may be found to be untrue. AIR 1932 
Rang. 107 (FB) and AIR 1934 Lah 231, Foil. I L R 
(1957) Punj 1555 : 59 Punj L R 361 : AIR 1958 
Purij 52 (54) (Pt B) (Prs 7, 8). 

-O. 33, R. 5 (d) — Cause of action. 

Court should not enter into intricate questions of 
law and fact which have to he decided in suit itself 
to see whether allegations in plaint show cause of 
action — Application has to be rejected only in cases 
where the allegations do not on the face of the 
record skow subsisting cause of action. I L R (1953) 
Trav-C# 150 : AIR 1953 Trav-Co 614 (616) (Pr 8). 

5 (a). Clause (d-1) Madras. 

-0.33, R. 5 (d-1) (Mad)— “Suit” —Meaning — 

One or more of prayers in plaint barred by limitation 
—No jurisdiction to withhold leave to sue as pauper 
or to limit the leave to prayers not barred by limita¬ 


tion or to direct plaintiff to file fresh petition. (1962) 
1 Mad L J 35 : AIR 1962 Mad 252 (252) (Pr 2). 

-O. 33, R. 5 (d-1) (Madras) — Scope of enquiry — 

Question of limitation. 

A Court has jurisdiction to enquire in the pauper 
application stage itself into the question of limitation, 
allowing evidence to be adduced by both sides. The 
scope of the enquiry, however, is a matter within the 
discretion of the trial fudge and in exercising this 
discretion it must not be exercised arbitrarily or 
capriciously and must be guided by sound judicial 
principles. The enquiry at that stage should be 
limited within the ambit of the word “appears” in 
clause (d-1). “Appears’, meaning “be visible’ “be 
mainfest”, connotes somethfng more than what is 
ex facie patent and something less than discovery 
after deed delving into the evidence in the case. It is 
something betwixt and between the extremes and 
the line of demarcation will be dependent upon the 
circumstances of each case and the exercise of sound 
judicial discretion. 69 Mad L W 555 : 1956 Mad 
YV N 555 : AIR 1956 Mad 677 (Prs 4, 5). 

-O. 33, Rr. 5 (d-1) and 6 (Mad. Amendment) — 

‘Prohibition’ in R. 5. 

Under the amendment to R. 6 the applicant is 
allowed to prove that the application is not subject 
to any of the prohibitions contained in R. 5 and the 
opposite party can adduce evidence to the contrary. 
There is no warrant for restrictiug evidence to be let 
in only in regard to allegations in the plaint as ap¬ 
pearing to be barred by any law. 

The word ‘appears’ in R. 5 (d-1) does not connote 
any quietus or finality but it was designedly used to 
make a distinction between the final disposal of the 
suit and a decision at the stage before it is registered 
as a suit. It is open to the opposite party to let in 
evidence to show that the suit appears to be barred 
by any law. AIR 1955 Andhra 105, Diss. from. (1956) 
1 Mad L j 300 ; 69 M»d L YV 179 : I L R (1956) Mad 
1035 : 1956 Mad YV N 46 : AIR 1956 Mad 271 
(273) (Prs 2, 5) (DB). 

-O. 33, R. 5 (d-1) (Mad) — Suit barred by law — 

Multifariousness — Pauper application cannot be 
rejected on ground of misjoinder of parties and 
causes of action in suit. 

A pauper application cannot be rejected on the 
ground that there is misjoinder of parties and 
causes of action in the suit. In cases of misjoinder 
the suit in toto cannot be said to be barred by any 
law and a plaintiff or plaintiffs who are found guilty 
of misjoinuer have the right to elect which cause of 
• action they can pursue in the suit they seek to file 
1950-1 Mad L J 40 : 1950 Mad YV N 13 : AIR 195(1 
Mad 760 (761) (Pt B) (Pr 4). 

6. Clause (e). 

-O. 33, R. 5 (c) — Agreement with reference to 

subject matter of suit. 

A mere agreement undertaking to pay the fees to the 
lawyer on the successful termination of the case 
would not amount to an interest having been created 
in the lawyer in the subject matter of the suit within 
the meaning of S. 478, Hyderabad Civil P. C. (cor¬ 
responding to O. 33 R. 5 (c) Indian Civil P. C.) 

I L R (1952) Hyd 64 : AIR 1952 Ilyd 157 (158) 
(Pt C) (Pr 5) (DB). V ' 

-O. 33, R. 5 (e) and S. 115—“Has entered into any 

agreement”. 

The platntiffs brought the suit for declaration of 
their title and partition of their shares in the land i* 
suit and prayed for permission to sue in forma 
pauperis, The Subordinate Judge took the view that 
since the - plaintiff were being backed by M they are 
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in that view of the matter 
rejected. 
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to sue as a pauper and 
their application was 


Held, (1) that as the fact that the petitioners were 
paupers had not been contested, the Subordinate 
Judge took a wrong view of the law in rejecting the 
apphcation on the ground that M was behind this 
litigalion. AIR 194/ Pat 34, Foil. AIR 1919 Pat *58* 
AIR 1939 Pat 385, Disting. 3 

(2) that the Court below had failed to exercise its 

jurisdiction vested in it by taking a wrong view of the 
law and the order could not be maintained. AIR 1954 

ATR 19 o-~ ?C2S1>. Foil. 1954 B L j R 410 : 

AIR 19o5 Pat 257 (258) (Prs 6, 7). 

-O. 33, R. 5 (e) — Assignment of debt — Assign¬ 
ment not valid Assignee’s petition for leave to sue 
as pauper—Competency, 

Where, judging from the poverty of the assignee, 
his close relationship with the assignors, and other 
circumstances there could be little doubt that the 
debt which was the subject matter of the suit really 

vested in the assignors and the assignment was not 
valid. 

Held, that the assignee’s application for leave to 
sue in forma pauperis must be rejected under Cl. (e) 
of R. 5 of O. 33, C. P. Code. 59 Punj L J 361 : I L R 

(1957) Punj 1555 : AIR 195S Punj 52 (55) (Pt D) 
(Pr 9). ' 

7. Permission to pay court-fee. 

O. 33, Rr. 5 and S — Joint application to sue as 
pauper by two plaintiffs—One application allowed, 
other rejected—payment of court-fee when to be on 
entire plaint—(Court-fees Act (1870), S. 6). 


9. Appeal. 

Arm?'| 33, ?* 5 ’ S ' 1 , 15 ~ 0rder refusing permission— 
Appeal — An appeal against an order refusing oer- 

mission to file a suit in forma pauperis on the ground 

that the petitioner is not a pauper, is not competent. 

{f n? S D !u n e - 9. u ® sti0D f d b y way of revision under 
214 1 the ClV1 1 roced ure Code. 1959 Andh LT 

-O. 33, R. 5, Cl. (d) — Pauper appeal. See Ibid, 
O. 44, R. 1. AIR 1955 N U C (Cal) 2922 (DB). 

10. Revision. 

O* 33, R. 5 Order rejecting leave to sue as 

pauper — Revision. See Ibid, S. 115. AIR 1955 N U C 
(Ajmer) 1279. 


O. o3, R. 5 (a) — Concealment of property — 
mdmg that concealment was not deliberate and 
mala Me when binding on High Court in revision. 
See Ibid, S. llo. AIR 1955 NUC (Ajmer) 772. 

~0; 33, R. 5 Order rejecting pauper application 

Ti fj v d si ? n _— Scope of authority of High Court. See 
Ibid, S. 115. AIR 1955 NUC (Ajmer) 772. 

7 ~P" 33, R. 5 and S. 115 — Order granting or re- 
jectmg application for permission to sue as pauper 
—Revision. 

An order granting or rejecting an application for 
leave to sue in forma pauperis is a case decided within 
the meaning of S. 115 and is, therefore, revisable. 
19o5 M B L R (Civ) 657 : 1956 M B L J 140. 

O. 33, R. 5 and S. 115 — Order rejecting pauper 
application is revisable. AIR 1944 Nag 357, Foil. 
1962 MPLJ (Notes) 23. 


W here two persons file a joint application for leave 
to sue as paupers and one of them is held to be a 
pauper and the other not, then two courses are open 
to the latter. He may withdraw from the suit and file 
a fresh suit, or he may proceed with the suit. But if 
he wants to proceed wdth the plaint as filed, he must 
put in the proper and entire court-fee leviable on the 
plaint, even though the other plaintiff who has been 
declared to be a pauper is not required to do so. The 
exemption granted by O. 33, R. 8 is entirely personal 
and applies so far as the pauper is concerned. The 
rule does not entitle the co.plaintiff who has been 
found not to be a pauper to take advantage of the 
provisions of O. 33, R. 8. 93 Cal L J 11 : ILR (1955) 
1 Cal 487 : AIR 1954 Cal 483 (484) (Prs 7, 9) (DB). 

-O. 33, R* 5, S. 149 and O. 7, R. 11—Rejection of 

pauper application—Unstamped plaint does not stand 
dismissed by mere rejection—Exercise of discretion 
under S. 149 allowing plaint to be stamped. 

The pauper application and the plaint constitute 
two separate documents and even after the rejection 
of the pauper application, the unstamped plaint still 
needs to be disposed of. By the mere rejection of the 
pauper application, the suit did not stand dismissed 
or the plaint did not get rejected. Before dismissing 
the suit or before rejecting the plaint for non-pay¬ 
ment of court-fees the Court is required to exercise 
its discretion under S. 149, C. P. Code, or to reject it 
under O. 7, R. 11(c) of the Civil Procedure Code. 
1962 M PL J (Notes) 23. 

-O. 33, Rr. 5 and 7 — Appeal — Fejection of appli¬ 
cation for leave—Cou;t-fee asked for—Court-fee not 
paid—Plaint rejected — Remedy by revision or ap¬ 
peal . See Ibid, S. 115. (1957) 2 Mad L J 623. 

8. Second application. 

-O. 33, R. 5 — Application rejected under R. 5— 

Second application not barred. See Ibid, O. 33, Br. 15, 
and 7. AIR 1951 Ajmer 103 (1). 


O. 33, R. 5 — Order refusing leave to sue as 
pauper directing payment of court-fee — Rejection of 
petition for non-payment — Revision against order 
refusing leave — Maintainability. See Ibid, S. 115. 
AIR 1955 Mad 467. 

-O. 33, R. 5—Order under — Revision. See Ibid> 

S. 115. AIR 1954 Mad 880. 

“—O. 33, Rr. 5, 7; Ss. 2 (2), 115, O. 7, R. 11—Rejec¬ 
tion of pauper application —Court-fee not paid within 
time as ordered — Refection of plaint — No revision 
lies but only appeal. See Ibid, S. 2 (2). AIR 1960 Mys 
140. 

ORDER 33, RULE 6 

-O. 33, R. 6. S. 115— Failure to issue notice to 

Government Advocate—Effect—Revision—Maintain¬ 
ability. 

Although the notice to Government Pleader is 
mandatory under the provisions of O. 33, B. 6 where 
the defendant was present and in spite of his opposi¬ 
tion the order granting leave to the plaintiff to sue as 
a pauper was passed by which substantial justice had 
been done and the deiendant was not in any manner 
injured the order could not be disturbed in revision 
on mere technicalities of law that the notice was not 
issued to the Government Advocate. AIR 1927 Cal 
464, Disting. ILR (1954) Hyd 735 : AIR 1955 Kyu 
160 (Prs 1, 2) (DB). 

-O. 33, R. 6—Want of notice. 

Where notice under R. 6 has not been given to 
Government pleader the irregularity vitiates all pro 
ceedings taken in the suit after the grant of permis- 
sion to sue in forma pauperis and there must be .. a 
fresh investigation into the pauperism of the appJ- 
cant after notice to the Government pleader. AIK 

1951 Kutch 96 ^Pr 2). 

-O. 33, R. 6—Enquiry into pauperism— Summary 

nature. 

An enquiry into pauperism is a summary one an 


Bn elaborate procedure, having a written statement, 
framing ot issues, filing of documents and then fixing 
a date for evidence, is not contemplated for such an 
enquiry. After a notice is issued to the opposite party 
it is always for showing cause against the application. 

j j se can only be sbown b y the opposite side bv 
adducing proof that the applicant (to be adjudged 
Pauper) is possessed of sufficient means. Moreover, it 
is the State that is primarily interested in questioning 
the legality or otherwise of the order allowing a 
person to sue as pauper. 1961 M P L J (Notes) 14. 

“ O* 33, R. 6— Procedure — Application to sue in 
"°rma pauperis cannot be decided before receipt of 
report from Collector. 

£ Where in proceedings for permission to sue in 
lorma pauperis a notice is issued to tbe Collector but 
there is no report from him, the application cannot 
be decided betore the receipt of the report. AIR 1954 

Nag 252 and AIR 1941 Pat-594, Foil. 1958 M P L I 
(Notes) 27. 

~0. 33, Rr. 6 and 5 (d-1) (Madras Amendment) — 
Prohibition ’ in R. 5 - MR 1955 Andh 165, Diss. 
Irom. See Ibid, O. 33, R. 5 (d). AIR 1936 Mad 271. 

O- 33, Rr. 6 and 7*— Report from Collector as to 
pauperism of applicant. 

\\ here upon an application of a person for leave to 

sue as pauper the Court directed a notice to issue to 

'oollector but the notice was not served or at least 

.here was nothing to show the return of such notice 

and there was no report from the Collector or the 

government Pleader as to the means of the applicant 

and tne <jOurt passed an order rejecting the ud- 
plication : ^ 

Held, that though the report of the Collector 
might not be conclusive of the matter, still due 
weight had to be given to it and, that therefore there 
was essential irregularity in the procedure adopted 

IT d5 (1955) Nag 79, 1954 Nag L J 303: 
AIR 19o4 Nag 2o2 (253) (Pt D) (Pr 5). 

0*33, Rr. 6, 7 and S. 1T5—Requirements—Court 
cannot rely on report of Collector and dispense with 

requirements of rules 6 and 7 - Court doing so - 
There is case decided. 

The Court has jurisdiction to allow an applicant to 
sue as pauper after recording evidence adduced by 
noth parties and hearing arguments that may be 
advanced. The Code does not empower a Court to 
dispense with the requirements of R. 7 of O. 33, Civil 
^ rocedure Code and decide the case on the report of 
the Collector That report obviously is no evidence. 

V\ here the Court relying on the report of the 
collector does not take evidence of .'the parties 
and allows the application for permission there is a 
cas’e decided and the High Court has jurisdiction 
under S. 115, Civil P. C. 1952 Nag L J (Notes) 43. 

—O. 33, R. 6 — Procedure — Court cannot rely 
only on Collector's report and shut out non-appli¬ 
cant’s evidence. 

A Court cannot while deciding an application for 
leave to sue in forma pauperis shut out the evidence 
which the non-applicant may wish to adduce and 
allow the application by only relying on the report of 
the Collector. 1952 Nag L J (Notes)'38. 

“ 33, R. 6 — Scope — Inquiry of pauperism — 

Notice to adduce evidence under R 6 issued to other 
side--Application cannot subsequently be rejected 
as being not in conformity with requirements of R 5 
See Ibid, O. 33, R. 4. AIR 1964 Orissa 106. 

71 O. 33, Rr. 6 and 7—Evidence under — Examina¬ 
tion of applicant — Scope — Questions on merits of 
claim. 


CIVIL PROCEDURE CODE (190S). O. 33, R. 6 


[lvvz), <j. K. (j 333 

An examination of the Rules under O. 33 clearly 
shows that the evidence given under R. 6 is confined 
to the question of pauperism only (hough the Court 
may come to a fresh decision both as to pauperism 

and as to the prohibitions in R. 5 after the inquiry 
under R. 6. It is, therefore, not open to the opposite 

party to cross-examine the applicant on the merits of 

his claim at this stage. Where, therefore, a date is 
hxed lor the examination of an applicant lady but 
the p eader lor the opposite party does not avail 
nimseli oi the opportunity to examine her, the party 
cannot, in a revision against the order alio wine the 
petition, object that he had no opportunity to cross- 

examine the applicant and that if he had such an 
opportunity he would have shown that she had no 
cause of action. AIR 1950 Pat 517 (518) (Rr 3). 

7~°i 3 1’ Rr * 6 ’ 5 ’ 7 ’ 8; °* 14 > R. 2 — Applica¬ 
tion for leave to sue as pauper — Objection as to 

pecuniary jurisdiction of Court - Decision of before 
leave is granted. See (bid, O. 33, R. 5. AIR 1950 Pat 

'P’Jfi' ?■ (’ Omission to give notice to Govern¬ 
ment Pleader — Permission to sue as pauper not 
granted - Omission not resulting j„ prejudice to 
pe,itioiiers_ rights — No interference iu revision. Sea 
Ibid, S. 115. AIR 1965 Punj 331. 

- 0.33, R. 6 — Application lor leave to sue in 

torma pauperis — Leave refused and time granted 
tor payment of court-fees - Non-compliance with 
order - Main application for leave to sue in forma 
pauperis dismissed — Revision against order refusing 
Maintainability — Order rejecting the main 
“PPPcacion If tantamount to rejection of a plaint 
allure to appeal from the order rejecting plaint — 
Appeal fiom tne order refusing leave to sue in forma 
pauperis' on the ground of plainc not disclosing a 

S* u , sa ? f Ip a ?o?" w Maintainability. See Ibid, O. 33. 

K. 1. AIR I9ou Mad 441. 

ORDER 33. RULE 7 
SYNOPSIS 

(Civil P. C. (1908), O. 33. R. 7.) 

1. Scope. 

2* Review or second application. 

See also Ibid, O. 33, R. i5. 

3. Limitation when tbe application is granted. 
Limitation when application is refused. 

o. Limitation when application is converted into 
a plaint on payment of court-fee. 

6. Death of applicant — Legal representative if 
can continue proceedings. 

7. Appeal. 

8. Revision. 

1. Scope. 

0. 33, R. 7—Application io sue as pauper not 
properly presented and allowed to be withdrawn —- 
Order is one under R. 5 and not R. 7. See Ibid O an 
R. 3. AIR 1951 Ajmer 103 (I). ’ * 33, 

O. 33 R. 7 Pauperism — Evidence — Govern 
ment s statement in favour of pauper — Effect. 

In an application for leave to sue as pauper, if the 
Government Pleader makes a statement in the Court 
in favour of the applicant, the Court must attach th« 
utmost importance to it as emar,ailing from the St .i„ 
in whose interest the Court-fees Act has been enacted 
and which makes an inquiry before conceding the 
pauper s case as it stands to lose revenue if the r! 
plication is allowed. AIR 1961 All 308 (Pr 4) ^ 
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i 0-33, Rr. 7, 5 (d)—Pauperism — Determination 
ot _ Criterion — Disclosure of cause of action on 
lace ot plaint — Existence of complicated questions 

°Ai a l°, r , f '.r* material. See Ibid, O. 33, R. 5 (d). 
AIR 19G3 Andh Pra 51. 


33, R. 7 — Procedure applicable to applica¬ 
tions under O. 44, R. 1. See Ibid, O. 44, R. 1. AIR 
1955 NUC (Cal) 2922 (DB). 


O. 33, R. / Scope Duty of court — Objection 
to jurisdiction Plea of — Duty of court to consider 
and decide before allowing application pointed out. 

ILR (1951) Hyd 219 : AIR 1951 Hyd 68 (68, 69) 
(Pr 2) (DB). 1 ' ' 

~ O- 33, Rr. 7, 4 — Scope — Suit by minor — Next 
friend examined — Minor plaintiff need not be exa¬ 
mined. See Ibid, O. 33, R. 4. AIR 1955 NUC (Madh 
Bha) 47. 


O. 33, R. 7 Report from Collector as to pau¬ 
perism of applicant. See Ibid, O. 33, R. 0. AIR 
1954 Nag 252. 

-O. 33, R. 7 — Requirements — Court cannot rely 

on report of Collector and dispense with requirements 
of rules 6 and i Court doing so — There is case 
decided. See Ibid, O. 33, R. 0. 1952 Nag L J (Notes) 43. 

“7 O. 33, Rr. 7, 4, 5, 6—Scope—Inquiry of paupe¬ 
rism — Notice to adduce evidence under R. 0 issued 
to other side—.Application cannot subsequently be 
rejected as being not in conformity with require¬ 
ments of R. 5. See Ibid, O. 33, R. 4. AIR 1964 
Orissa 106. 


O. 33, R. 7; O* 7, R. 10 and S. 141—Application 
for leave to sue as pauper — Objection as to pecuni¬ 
ary jurisdiction — Return of application for presen¬ 
tation to proper Court. 

It is not open to a Court to decide under O. 7, 
R. 10, read with S. 141, Civil P. C. an objection as to 
its pecuniary jurisdiction and return an application 
for leave to sue as pauper for presentation to proper 
Court before granting it, as such an application is 
not deemed^ to be a plaint until it is granted and O. 7 
relates to plaints. Sections 141 which is a general 
provision is also excluded by the specific provisions 
in O. 33. ILR 29 Pat 381 : AIR 1950 Pat 309 (310) 
(Pt B) (Pr 4) (DB). 

-O. 33, R. 7 (3)—Conditional order,] 

Order allowing applicant to sue as a pauper and at 
the same time calling upon him to file security for 
payment of court-fee is illegal. AIR 1955 NUC (Raj) 
360. 

-O. 33, R. 7— Pauperism of plaintiff—Onus of 

proof — Minority of plaintiff—No evidence of being 
pauper. 

The mere fact that the plaintiffs are minors is not 
by itself sufficient to hold that they are not possessed 
of any property. The onus is on the applicants to 
prove that they are not possessed of sufficient means 
and the fact that the opponents have not adduced 
evidence to the contrary will not help the plaintiffs 
in proving their pauperism. 055) 8 Sau L R 381. 


2. Review or second application. 

See also Ibid, O. 33, R. 15.) 

-O. 33, Rr. 7, 15, 5—Application to sue as pauper 

rejected under R. 5 — Second application not barred 
under Rule 15. See Ibid, O. 33, R. 15. AIR 1951 
Ajmer 103 (1). 

-O. 33, Rr. 7 (3) and 15 — Bar of R. 15 if applies 

only to refusal of application under R. 7 (3). 

The bar of R. 15 applies only when the Court has 
refused to allow an application under R. 7 (3). 

The expression ‘if any’ in sub-r. (1) and ‘may desire 
to offer’ in sub-r. (2) of R. 7 point to the conclusion 
that the Court has jurisdiction to make an order 


under sub-r. (3) of that rule even if no witnesses are 
produced and no argument is desired to be offered; 
Hence, if an application is dismissed for default after 
the enquiry has reached the stage of R. 7 a fresh 
application would be barred under R. 15. AIR 1947 
Nag 14, Diss. from: AIR 1924 Cal 1039 Foil; AIR 
1933 Cal 549, Disting. ILR (1958) 2 Cal 437 : AIR 
1958 Cal 182 (Pr 4) (DB). * 

O. 33, R. 7—Refusal to allow applicant to sue as- 
a pauper Liberty to institute a suit in the ordinary 
manner would not by any stretch of imagination 
import in the rule a prohibition against the main¬ 
tainability of a review petition. See Ibid, S. 114. 
AIR 1956 Hy d 41. 

• —O. 33, Rr. 7 and 15 — Application for leave to 
bring suit for partition by several plaintiffs in forma 
pauperis — One plaintiff found to be possessed of 
sufficient means to pay court-fee and others found 
insolvent —Direction to pay court-fee within certain 
time Default — Insolvent plaintiffs again applying 
for leave to continue suit in forma pauperis without 
praying for amendment of plaint by dropping un¬ 
willing plaintiff or transposing him as defendant — 
Leave held could not be granted. 1961 M P L J 183 : 
AIR 1960 Madh Pra 317 (318) (Prs 1, 2). 

-O. 33. JR. 7 — Subsequent application dismissed 

under R. 15 — Time cannot be granted to pay court- 
fee. See Ibid, S. 149. ILR (1952) 2 Raj 497 (DB). 

3. Limitation when the applica¬ 
tion is granted. 

-O. 33. Rr. 7and 8—Application for leave grantee? 

Suit is deemed to be filed on date of application. 

The filing in Court of an application in the form 
of a plaint for permission to sue in forma pauperis 
amounts to the filing of a plaint and commences the- 
suit. 

Hence where an application for leave to sue as a 
pauper is granted, the date on which the application 
is filed is deemed to be the date on which the pauper 
suit is instituted for all purposes of limitation, and 
not the date on which the application is numbered, 
and registered as a suit. AIR 1943 Bom 143, Rel. on- 
AIR 1956 Bom 388 (389) (Pt A) (Pr 5) (DB). 


-O. 33, Rr. 7, 1,2 — Permission to sue as pauper 

allowed — Plaint deemed to be presented on date of 
application. 

When an application for permission to sue in forma 
pauperis is filed which is later on granted, the plaint 
is deemed to have been presented not on the date 
when the application is granted but on the date the 
application was initially presented. 1962 M P L J 
(Notes) 108: 1962 Jab L J 120- 


4. Limitation when application is refused# 

O. 33, R. 7—Application to sue in forma pau- 
>eris rejected — Court, if and when can allow apph- 
;ant to pay court-fee. See Ibid, S. 149. AIR 1955 All 

59 (FB). 

O. 33, R. 7(2), S. 149—Refusal of leave— Tim* 


w yj u > jlii i ^ — -- - _ 

or payment of court-fee — When can be granted — 
effect on limitation. 

Where a Court has finally disposed of an applica- 
on for leave to sue in forma pauperis so that it da 
oased to have seisin of the case it cannot, by a su 
uent order, grant time to pay the court-fees, 
iew follows from the fact that there is no proce 
lg pending before the Court to which S. 14 
pply. AIR 1936 All 584 (FB), Approved. 

But where the application for leave to sue in forma 
auperis is still pending or at the time of g 

rant leave, the Court can grant time S. 

ivil P. C., to pay the court-fees, and if the 
:e paid within the time allowed by t 
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S laint would be deemed to have been filed on the 
ate on which the application for leave to sue in 
forma pauperis was made. Case-law fullv discussed. 
Devendar Kumar v. Mahant Raghuraj, 1954 All L J 
752 : 1955 All VV R (HC) 129: ILR (1955) 1 All 568: 
AIR 1955 All 154 (158) (Pt A) (Pr 24) (FB). 

"""" O. 33, R. 7—Application to sue as pauper refused 
—Party may institute fresh suit in ordinary manner— 
Court may grant time'.to party to pay court-fee—Court 
may return but not reject plaint. See Ibid, S. 149. AIR 
1961 Assam 113. 

-O. 33, R. 7—Rejection of application — Power of 

Court to allow applicant to pay court-fee. See Ibid, 
S. 149. AIR 1956 Hyd 201. 


when no formal application in writing has been pre¬ 
sented to it. See Ibid, S. 149.1903 MPLJ (Notes) 41, 

6. Death of applicant—Legal representative, 
if can continue proceedings. 

•-O. 33,R. 7—Applicant under—Death of, before 

decision under R. 7 — Heirs, if can continue proceed¬ 
ing in their own right — Pauperism of original ap¬ 
plicant, consideration of. See Ibid, O. 33, it. I. Alp! 
1955 All 53 (FB). 

-O. 33, R. 7 (3)—Application to sue in forma pau¬ 
peris abating due to death of applicant — Substitu¬ 
tion of legal representative in suit — Order to pay* 
court-fees under S. 149 — Plaint takes effect from 
date when it was filed. 


-0. 33, R. 7 — Deliberate omission to include all 

assets in schedule should entail dismissal of applica¬ 
tion. See Ibid, O. 33, R. 2. 1963 Ker L T 13. 

—O* 33, R* 7(3) — Application for leave to sue as 
pauper disallowed—Though it is customary to allow 
some time to enable petitioner to pay court-fee, there 
is no statutory support for practice — Court is not 
under legal obligation to give time — Remedy of ap¬ 
plicant is to file suit by paying court-fee — But R. 15 
of O. 33 cannot be lost sight of. 1956 Madh-B L J 
1484 : Madh-B L R 1956 (Civ) 612. 

“O. 33, R. 7 — Time granted to pay court-fee — 
Sufficient cause shown — Time if can be extended 
further—Plaint on payment of court-jee dates back to 
date of its presentation. See Ibid, S. 149. 1958 M P L I 
(Notes) 169. 

' O. 33, Rr. 7, 8, 15, 2 and S. 149—Application to 
sue as pauper refused — Power of Court to allow 
oourt-fee to be paid—Limitation. 

An application to sue as a pauper is composite 
document consisting of an unstamped plaint and an 
application lor permission to sue in forma pauperis. 
If the application is rejected, the plaint still remains 
and the Court may, in its discretion, while rejecting 
the application, allow the petitioner to pay the re¬ 
quisite fee, and in such a case the suit shall be deemed 
to have been instituted on the date of presentation of 
the application. 

Quaere:—Where, however, the Court passes an un¬ 
conditional order rejecting the application, whether it 
can, by a subsequent order, permit the applicant to 
pay the requisite court-fee. ILR (1950) Cut 38 : AIR 
1950 Orissa 183 (186) (Pr 9). 

- O. 33, R. 7—Limitation when application is re¬ 
fused. See Ibid, S. 149. AIR 1954 Pat 170 (DB). 

5. Limitation when application is converted 
into a plaint on payment of court.fee. 

■-0.33, R.7—Application to sue as pauper—Pend¬ 

ing application, petitioner applying for tbeing per¬ 
mitted to pay court-fee on reduced claim — Main¬ 
tainability. 

There is nothing in O. 33 to prevent a petitioner, 
during the pendency of his application to sue as a 
pauper, to apply to the Court for being permitted to 
reduce his claim and to be permitted to pay court-fee 
on the reduced claim. It is not necessary in such a 
case that the pauper application should first be re¬ 
jected and then the petitioner should file a plaint 
with a proper court-fee. ILR 2 All 241 (PC) and AIR 
1955 All 53 (FB), Foil. AIR 1957 All 752 (Prs 1, 2). 

-O. 33,Rr. 7, 1—Plaintiff can pay court-fee during 

enquiry on his application to sue in forma pauperis— 
On payment of court-fee plaint dates back to the date 
of presentation of application if it was not mala fide 
and not to the date of payment of court-fee — Court 
can exercise power under S. 149, Civil P. C., even 


When an application to sue in forma pauperis i 3 
not dismissed under O. 33, R. 7 (3', but has abated by 
reason of the death of the applicant, the plaint re¬ 
mains alive. The legal representative can be substi¬ 
tuted and the Court can grant him time under S. 149 
to pay court-fees. The plaint takes effect from the 
date when it was filed by the deceased on the substi¬ 
tution of the legal representative'and on payment of 
court-fees by him. 8 I A 126, Applied. AIR 1934 Mad 
467; AIR 1947 Mad 405; 31 Cal 1163, Rel. on; AIR 
1936 Cal 28; A I R 1937 Cal 241; A I R 1938 Cal 745- 

18 Cal W N 841; 24 Cal 889; A I R 1939 Cal 394' 
Disting. * 


After the death of the applicant to sue in forma 
pauperis her son P applied for his substitution, and 
for leave to continue litigation on such substitution. 
Substitution was allowed as prayed for and the Couri 
directed the original application to be amended and 
directed P to file all requisites for fresh notices b^ 
certain date. Thereafter upon objections by the defen¬ 
dant in the intended suit, P intimated that he did not 
wish to proceed with his application as no substitu¬ 
tion in application for leave to sue as pauper was 
possible and that he would file a separate applica¬ 
tion. The Court thereupon dismissed the miscellanel 
ous case for default. On the same day P filed a fresh 
application stating that he was prepared to continue 
the suit on payment of court fees and praying that 
the substitution already made might be maintained 
and asking for time to pay necessary court-fees. This 
application with these prayers was received * under 
S. 151. Ultimately the Court confirmed the order for 
substitution and amendment previously made “a 3 
made in respect of the plaint and not in respect of 
the application for leave to sue in forma pauperis 14 
TheCourt allowed P to continue the suit by pavirie 
court-fee within a fortnight which P did. 


Held, on construction ot the first application of P 
that he never asked for substitution of himself as ap¬ 
plicant for leave to sue as pauper. ^ 

Held, also on assumption that the first application 
for substitution as applicant for leave to sue as pauper 
(which assumption was based on the subsequent ap¬ 
plication by P intimating his withdrawal of applica¬ 
tion on the ground that no substitution in application 
for leave to sue as pauper could be made) that 
although the application of P was dismissed for 
default, it was only a formal dismissal. 

Per P. N. Mookerjee, J.—The application was a com¬ 
posite application and that part of application which 
related to substitution in leave application which waa 
dismissed for default (Para 16) and the position in 
substance was that P withdrew his prayer for leave to 
sue as pauper and thereafter paid proper court-feea 
on the plaint within the time allowed; that it must 
therefore be held in spite of the dismissal of his aD 
plication for non-prosecution P could be allowed to 
pay court-fees on the plaint and the Court had nower 
to grant him time. 8 Ind App 126 (PC)- I I R 9ft 

427, Applied. 56 Cal W N 207 , ILR 1953) ? Ca 
130 : AIR 1952 Cal 696 (700) (Pr 11) (DB). 
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0. 33, R. i — Application to sue as pauper—Ooath 
of applicant—Continuance of suit by legal represents 

0 Ibid ’ °' 33 ' R - L A 1 R 1933 Trav.Co 67 

7. Appeal. 

-:?■ 7 — Other remedy open — Rejection of 

apphcaaon for leave and court-fee asked for-Court- 

* ee not paid— I hint rejected -Remc-dv — Revision or 

Madid °C>2s' Rf ‘ 5 and 7 ' See lbid > s - 115 - U957) 2 


ti«n°f'nr 3 lP V’ G ^ 43) R ' 1 («") “Applies. 

non for leave to sue m forma pauperis — Leave 
rctuseo and time granted for payment of court-fees 

Non-compliance with order—Main application for 
.eave to sue in forma pauperis dismissed — Revision 
against order refusing leave — Maintainability — 
Order rejecting the main appliaation-If tantamount 
to .ejection of a plaint—Failure to appeal from the 
order rejecting plaint-Appeal from the order reu¬ 
sing leave to sue in forma pauperis on the ground of 

ability n ° l “ 1SC 0 SII V ? a cause of act On — Maintain. 

An order refusing leave to an applicant to sue as a 
pauper on the groun 1 that the applicant is net a 
pauper is one from which no appeal is provided but 
only a revision. But where such an application is 
rejected on the ground that the allegations do not 
a n ca ?^ e ° x action.an appeal is provided under 
U. 4o, R. 1(nn) of the Code of Civil Procedure. The 
rejection of such an application for non-payment of 
the court-fee directed to be paid within the time 
granted is only a dismissal for default against which 
no appeal lies. Hence such rejection is no bar to an 
appeal under O. 43, R. 1 (nn) from the original order 
refusing leave. AIR 1955 Andh 74 (FB) and AIR 
1951 Mad 883 (1), Foil. AIR 1936 Mad 190- AIR 194^ 
Mad 421 and AIR 1930 Mad 101, Ref. 

The order of rejection of a pauper plaint for non¬ 
payment of court-fee is not appealable and there is a 
remedy to the applicant by way of a suit. Even if 
tnat order is appealable still since the two remedies 
flow .rom independent rights, the exercise of one such 
right is no bar to the exercise of another. 

The right to have an appeal against the order 
refusing leave on the ground that the plaint does not 
show a cause of action is not lost because the original 
application for deave to sue in forma pauperis flself 
has been dismissed for non-payment of court-fees. 
The rejection for non-payment of court-fee is only 
a consequential order, flowing from (he non-compli¬ 
ance of a basic order and if the basis goes, the conse¬ 
quence also disappears. AIR 1954 Mad 880. cliff, and 
Overruled. AIR 1955 Mad 467, Appr. AIR 1939 Mad 
80 ; AIR 1924 Mad 118 ; AIR 194cS Mad 468 ; AIR 


-O. 33, Rr. 7, 5; Ss. 2 (2), 115, O 7, R 11 — 

Rejection of pauper application — Court-fee not paid 
within time as ordered — Rejection of plaint — No 
revision lies but only appeal. See Ibid, S. 2 (2). 
AIR I960 Mys 140. 

■ " “'O* 33, Rr. 7, .8, 15 (as amended in Rajasthan) 
O. 7, F. 11; Ss. 148, 149, 115 — Application for 
permission to sue as pauper rejected and time given 
to pay court-fee — Failure to pay court-fee — Fresh 
application for extension of time under S 148 reject¬ 
ed — Order operates as rejection of plaint under 
O. 7, R- 11 — Being appealable as decree, no revision 
lies. 1961 Raj LW 262: AIR 1962 Raj 157 (159, 
160) (Frsll, 15). 

8. Revision. 

-O. 33, R. 7 and S. 115—Application for leave to 

sue as pauper — Report on behalf of State that ap- 


plicam was pauper- Statement of plaintiff to similar 
effect—Court accepting defence evidence and refu. 
smg leave to sue as pauper-Propriety—Revision. 

Plaintiff applied for permission to sue as a pauper. 
On behalf of the State a report was made in the trial 

ourt that the plaintiff was pauper and was not in a 
position to pay the required court-fee. The plain- 
tiit also made a statement to the same effect. The 
tnal court however accepted the evidence tendered 
by the defendant after only giving a summary of the 
e vidence of the defendant’s witnesses without making 

any attempt to evaluate and appreciate its value ana 
retusecl leave to sue as pauper. 

Held, that the question of the court-fee was pri. 
manly a matter between the party and the State. 
a here*ore, when a statement was made by the State’s 
pleader that the plaintiff was not in a position to pay 
the prescribed court-fee, the trial Court should have 
scrutinised carefully the evidence, of the witnesses 
who deposed on behalf of the defendant as to the 
a lhty of the piaintiff to pay the requisite court-fee. 
-the trial Court instead of doing so, ODly gave a 
summary of the evidence of the defendant’s witnesses 
without making any attempt to evaluate and appre- 
cia e its value. Its order therefore should be set aside 
ana leave to sue as pauper should be granted as, on 

, 0 ev j . n .7f 0n recor(Jl » ft was impossible to hold that 
e Pontiff was in a position to pay the requisite 
court-fee. I960 M P L J (Notes) 40. 

. 7; S. 115 — Order granting leave to sue 

in forma pauperis—Revision-Powers of High Court 
See Ibid, S. 115. AIR 1961 Mad 71. 

O- 33, Rr. 7, 1 and S. 315 — Revision — Order 
granting application is case decided and is revisable* 

An order granting as well as refusing to grant an 
application for leave to sue in forma pauperis is a 
case decided within the meaning of section 115, Civil 
Procedure Code and is therefore revisable. AIR 1948 
A» 244 FB) ; ILR (I93S) Nag 210 and AIR 1941 Lah 
28 Fo LAIR^SNag^ 2 (FB), Dist. 1952 Nag 
L J (Notes) 38. 

ORDER 33, RULE 8 

O. 33, Rr. S, 9 and 11; O. 22, R. 3 —‘Plaintiff’- 

ki-t rv _f.\ _ r I • * ♦ 1 - C 


w. oo, nr. O, anci n; <J. ZZ, JK. 3— ’Flaintirr— 

Meaning of—-Death of plaintiff during pendency of 
suit Addition of legal representative as party — 
Demand for court-fee-Legality of. 

A legal representative added as a party to the suit 
on the death of the plaintiff who has been allowed 
to sue as a pauper cannot be called upon to pay the 
court-fee during the pendency of the suit as a con¬ 
dition precedent for continuing the suit as the legal 
representative of the deceased plaintiff. 

It is not possible to contend that R. 9 (b) permits 
such a demand being made. 

The legal representative when added as party to 
the suit does not become the plaintiff as contemplated 
in Rr. 9 and LI who could be dispaupered and order¬ 
ed to pay the court-fee on the ground that he has 
the necessary means to continue the suit. The word 
‘plaintiff' in these rules should be taken to refer only 
to the original plaintiff and not to his co-plaintiffs or 
legal representatives who are added as parties later 
on. It is only a person who has been held to be a 
pauper that could he dispaupered under these rules 
and therefore when it was not the legal representa¬ 
tive who has been held to be a pauper no question or 
dispaupering him under R. 9 would arise. Conse¬ 
quently no order demanding payment of court-tee 
from him under R. 11 could also be made. ILR (1957; 

2 All 349 : AIR 1959 All 37 (40, 41) (Pt E) (Prs 9, 
10,15). 

—-0.33, R. 8 -Scope -Service of process— Fees for— 
Delay in payment—Application for excusing delay -- 
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—Stamp—Necessity—(High Court Rules and Orders 
—Andhra Appellate Side Rules, R. 12* B). 

Under O. 33, R. 8, C. P. Code when the application 
is granted and there is delay in the payment of the 
process fee an informal application under B. 12-B, 
Appellate Side Rules can be filed and a stamp of 
Rs. 2 must be paid with tbe informal application. 
1955 Andh W R 378 s 1955 Andh L T 285 : AIR 
1955 NUC (Andh Pra) 3631. 

- O. 33, R. 8—Application for leave to sue as pau¬ 
per before Court of small causes—-Separate document 
as plaint — Necessity. Sections 41 and 74 of Presi 
dency Small Cause Courts Act and not O. 33, R. 8 
will apply. See Presidency Small Cause Courts Act 
(1882), S. 74. ILR (1959) Bom 1106. 

- O. 33, Rr. 8,7 — Application for leave to sue as 

pauper granted — Suit is deemed to be filed on date 
of application and not on date when application is 
numbered and registered as a suit. See Ibid, O. 33 
R. 7. AIR 1956 Bom 388. 

O. 33, R. 8—Scope—If controls or restricts O. 5, 
R* 1 “Appearance of defendant at hearing ol pauper 
application—Application registered as suit — Defen¬ 
dant is entitled to service of summons — Admission 
by defendant of plaintiff’s claim in pauper applica¬ 
tion—Claim subsequently amended — Case does not 
come under proviso to O. 5, R. 1. 

It is true that, under O. 33, R. 8, the pauper appli¬ 
cation, on being granted, is to be deemed to be the 
plaint of the pauper suit, which is, ultimately r^gis- 
:ered. It may be true also that, for purposes of limit i- 
tion — and may be for certain other purposes, too—the 
suit must be deemed to have been filed, when the ori¬ 
ginal pauper application was presented in Court. The 
suit, however, actually comes into existence, when the 

pauper application as the plaint in the suit is 
registered. 

After the registration of the suit the defendant must 
be served under O. 5, R. 1, with the summons unless 
the case comes within the proviso of O. 5, R. 1 which 
contemplates the case of a defendant who has entered 
appearance at the presentation of the plaint and who 
has admitted the plaintiff’s claim. The case of the de¬ 
fendant who had appeared in the pauper application, 
cannot be brought under the proviso. 

. The deeming provisions of O 33, R. 8, should not 
oe construed or applied in such a manner as to whittle 
down the mandatory provision of 0. 5, R. 1, and to 
rendei it irrelevant and inapplicable to pauper suits 
lor all practical purposes. 

Even if the defendant is taken to have entered ap¬ 
pearance in the suit also by the filing of his vakalat- 
nama in the pauper application, the proviso to O. 5, 
R.l would not be satisfied, where the plaintiff had 
changed his claim substantially by amendment at a 
later stage, and it could not therefore be said that the 
defendant who had admitted the original claim also 
admitted theamended claim. AIR 1934 Mad09O,Dist. 

The ex parte decree passed against defendant who 
TJ a 'io 10 4 in ?n Serve ’ must be set aside under 0.9, 
A1R 1960 Ca 538 (339) (Pt A) (Prs 5 - 6 ’ 7 - 9) 

——O. 33, R. 8 Applicability and scope—Joint ap¬ 
plication by two persons for leave to sue in forma 
pauperis — One of them held not to be pauper — Ilis 
remedy is either to withdraw from suit and file a 
tresh suit on proper court-fee or pay the full court- 
iee and continue tne suit. He cannot take advantage 

n D be “ efi t gran ted to his co-plaintiff. See Ibid, 
O. 33, R. 5. AIR 1954 Cal 483 (DB). 

——O. 33, Rr. 8, 1 and O. 38, R. 5 — Application to 
sue in iorma pauperis-Attachment before judgment 
[Vol. 3.] Fn.D. 22. 


)UE (lyUH), O. 33. R. 8 887 

The filing of an application to sue in forma pau¬ 
peris in the form of a plaint which is taken on the 
hie as a plaint amounts to institution of a suit and 
therefore the Court can pass an order of attachment 
before judgment before the application is granted and 
registered as a suit. AIR 1943 Bom 143, 37 Deccan 
L H 312 and 35 Deccan L R 281, Foil • AIR 1917 Cal 

852 and AIR 1930 All 584 (FB), Not Foil ObVerva- 

rTn 1 n C o°-i, ra ^ Deccan L R "07, hel 1 obiter. 

(DB) R * 19j4) Hyd 229 ‘ A 1 R 1954 Hyd 97 (Pr 5) 

•—-O. 33, Rr. 8, 9, 11 and S. 149—Scope of — Plain¬ 
tiffs permitted to sue as paupers - Certain person 

subsequently joining as plaintiff — Liability to nav 
court-fee. v 7 

Rule 11 (b) of O. 33. Civil P. C.. cannot be constru¬ 
ed as nullifying by imp hcation the clear and explicit 

proviMons of the Court-fees Act. It is only by reason 
of Rule 8 that, on an application for permission to 
sue as a pauper being granted, the application is 
deemed to be a plaint in the suit notwithstanding 
that no couit-fee has been paid. Rule 8 does not 

“Pjte a ? f t rso " Z h ° haS ,oined ‘ubsequently as a 
plaintiff without obtaining any permission to sue as 

pauper and it necessarily follows that he has to nav 

court-fee il he wants to proceed with the suit. 1 hat 

Rule 11 provides for the collection of court-fee from 

_ * « a co- plaintiff to the 

suit, in certain contingencies, cannot have the effect 

of exempting him fn-m the provisions of the Court- 

tees Act i hat exemption resides only in Rule 8 But 

under S 149 of the Code, the court could at any 

ta f;^°n Wh T t0 P n y cou . rt - fee d ue. 11 Cochin 
L R i„, Diss. from. Further it is extremely doubtful 

from the wording of Cl. (b) of Rule 9 whether a 

plaintiff who has obtained permission to sue as a pau- 

per can be dispaupered because somebody who has 

the means to pay the court fee has joined him as a 

co-plaintiff. 1959 Ker L R 1357 : 1959 Ker L 11 2 fiV ■ 

1960 Ker L T 826 : MR l 9(i l Ker 128 (129 (Prs 3 6).' 

—-O. 33, R. 8 — “Previously instituted suit” — Suit 
hied in forma pauperis - Application for permission 
to sue in forma pauperis allowed — Date of applica 
ti°n is date of plaint - That fixes priority of „uit fnr 
purpose of S. 10. See Ibid, S. 10. 1962 Jab L j 120. 

— O. 33, R. 8-Discretion-Court granting leave- 
Interference in revision-Propriety. 

The paramount principle that should be borne in 

mind , s that it is the State that is primarily interested 
in questioning the legality or correctness of the order 
of the Judge granting leave to sue in forma pauperis 
Prima facie where the court-fee payable on the plaint 
is a heavy sum running to four figures and the ludce 
has exercised his mind over the matter somesmfll 
irregularity or mistake would not matter if on a con 
sideration of the entire tacts and the large amount 
payab e by way of court-fees leave tosufin fo^a 
pauperis is granted even though any minor fac^r 
taken into account in ass.ssing the ability 0 f the 
plaintilis to pay court fees may he taken excent 
to. In such a case High Court will not intp.fi 5 '- n 
revision (1958) 2 Mad L J 93 : 1958 Mad w N SSL 

O. 33, R. 8 — Order refusing leave to sue as pau 
per directing payment of court-fee - Rejection of 
petition for non-payment Rejection if amounts to 

Mad 467 P ' a,nt ° r SUU SeC ,bid ' S - 115 ‘ AIR 1955 
— °. 33, R. 8-Suit for partition in forma pauDertc 

, S ki. g pi,,,,,* d„po“, t;:;.,- e k;”x,°i it 
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cree — Order set aside on application by plaintiff — 
Second order recalling it as without jurisdiction — 
Revision against second order—Order held amounted 
to renisal to exercise jurisdiction to review the errone¬ 
ous order — Order set aside in revision. See Ibid, 
S. 115. AIR. 1964 Orissa 94. 

™Q. 33, R. 8—Suit for partition — Plaintiff allow¬ 
ed to sue as pauper—Preliminary decree — Order de¬ 
manding court-fee on amount found due from his 
co-snarer — Overlooking of S. 11, Court-fees Act — 
Error not apparent—But contravention of O. 33, R. 8 
is such error. See Ibid, O. 47, R. 1. AIR 1964 
Orissa 94. 

-O. 33, R. 8 — Suit for partition — Final decree 

proceedings — Lis not terminated—Order calling 
upon plaintiff to pay court-fee not legal. 

The proceedings under preliminary decree for ac¬ 
counts to obtain a final decree for partition are pro¬ 
ceedings in the suit and are not proceedings in 
execution. When final decree proceedings are pend¬ 
ing, the lis had not terminated and it is vvnolly illegal 
for the Court to call upon the plaintiff to pay die 
court-fee on the amount of claim found due from a 
co-sharer, when the plaintiff is allowed to sue as pau¬ 
per. AIR 1937 P C 163, Rel. on. (1963) 5 Orissa J D 
303 : 30 Cut L T 386: AIR 1964 Orissa 94 (96) (Pt D) 
(Fr 5). 

-O. 33, R« 8, O. 47, R. 1—Review application— 

Is a proceeding connected with suit — Pauper plain¬ 
tiff need not pay court-fee on it. 

The contention that the lis terminates after the 
passing of the decree, and O. 33, R. 8 has no appli¬ 
cation to the review of the decree and also of the 
judgment after passing of the decree, has no force. A 
review application is a proceeding connected with the 
suit within the meaning of O. 33, R. 1 and no court- 
fee is leviable on an application for review of the 
judgment or the decree by a person who has been 
permitted to sue as a pauper : ILR 20 All 410 and 
AIR 1936 Cal 752, Rel. on. ; AIR 1930 Rang 280 and 
AIR 1943 Mad 177, Distinguished. (1963) 5 Orissa 
1 D 303 : 30 Cut L T 386 s AIR 1964 Orissa 94 (97) 
(Pt F) (Pr 7). 

—O. 33, Kr. 8, 1 — Filing of application for per¬ 
mission to sue in forma pauperis — Suit commences 
for purposes of ordering attachment before judgment 
or granting interim injunction — Relief can be given 
even during pendency of enquiry about pauperism. 
See Ibid, S. 26. (’61) 27 Cut L T 256. 

-O. 33, Rr. 8, 7 — Application to sue as pauper 

refused — Power of Court to allow court-fee to be 
paid. See Ibid, O. 33, R. 7. AIR 1950 Orissa 183. 

-O. 33, R. 8—Application for permission to sue as 

pauper — Effect, if application admitted. See Jt 4 atal 
Accidents Act (1855), S. 1-A. 1965 B L J R 564 : AIR 

1966 Pat 130. 


words. The means of the party, sought to be dispau¬ 
pered, at the time of the making of the application 
have to be looked into, that is, whether he is or is not 
possessed of sufficient means to enable him to pay the 
court-fee prescribed by law. If it be found that he 
has the means to pay the court-fee, it would be a case 
where he can be dispaupered, that is, he ought not to 
continue to sue as a pauper. However, to avoid un¬ 
necessary applications under O. 33, R. 9, Civil P. C.„ 
the Courts would look into the past financial condi¬ 
tion of the pauper in clear and exceptional cases only, 
that is, where some clear documentary evidence is 
available as to the properties owned and possessed by 
the pauper. 1965 All L J 1056. 

-O. 33, Rr. 9 and 11 — Dispaupering of plaintiff 

—Demand tor cjurt-fee during pendency of suit. 

The object of R. 1 obviously is that a person unable 
to pay court-fee should not be deprived of seeking a 
remedy in the law Court merely on account of his 
poverty. There is no provision in O. 33, with respect 
to the consequences which follow when the plaintiff 
is dispaupered under R. 9. One result may be that 
the concession which is allowed to the pauper plain¬ 
tiff under R. 8 with respect to the court-fee on certain 
documents ends. The provisions of the order make 
no mention of the result about the court-fee on the 
plaint and therefore the dispaupering of the plaintiff 
should not lead to a demand for court-fee from the 
plaintiff during the pendency of the suit. 

Rule 11 which gives power to the Court under 
certain contingencies to order the plaintiff, or any 
person added as co-plaintiff to the suit, to pay the 
court-fee which would have been paid by him if he 
had not been permitted to soe as pauper does not 
indicate in specific terms the stage at which that 
order is to be passed. But as in the three out of the 
four contingencies stated in the rule the order has to 
be passed when the proceedings in the suit come to 
an end it is but a fair conclusion that even in the event 
of the plaintiff being dispaupered the order is to be 
passed w r hen the proceeding has come to an end and 
not when it is pending. ILR (1957) 2 All 349 : AIR 
1959 All 37 (41) (Pt E) (Prs 15, 16, 17). 

-O. 33, R. 9, S. 11—Defendant contesting plaintiff’s 

claim to sue as pauper — Defendant’s contention re¬ 
jected — Subsequent application for dispaupering 
plaintiff on same grounds — Res iudicata — Same 
principle applies where the defendant has had 
an opportunity of agitating the question but Jias 
knowingly failed to do so. 1959 Andh L T 652 : 
(1959)2 Andh W R 133. 

-O. 33, R. 9 —■ Scope of — Power of Court sue 

motu to dispauper plaintiff. 

There is no power vested in the Court under O. 33, 

R. 9, Civil P. C., to dispauper a plaintiff suo motu 
without there being an application of the defendant 
or the Government. (1958) 1 Andh VV R 402 : AIR 
1958 Andh-Pra 441 (Pr 2). 


-—O. 33, R. 8 — Application for leave to sue as 
pauper — Objection as to pecuniary jurisdiction of 
Court— Decision of, before leave is granted. See Ibid, 
O. S3, R. 5. AIR 1950 Pat 309. 

-O. 33, R. 8 — Vakalatnama for application in 

forma pauperis—Continuance of, for purposes of suit. 
See Ibid, O. 3, R. 4. AIR 1955 N U C (Snu) 992. 

ORDER 33, RULE 9 

- -O. 33, R. 9 — Scope and applicability. 

Order S3, R. 9 has been worded generally and the 
tke Courts of law should not restrict the scope of the 
words when the legislature intentionally used general 


-O. 33, Rr. 9, 8, 11 and S. 149 — Scope of — 

Plaintiffs permitted to sue as paupers—Certain person 
subsequently joining as plaintiff Liability to pay 
court-fee — Effect of Rr. 9 (b) and 11 (b). See Ibi > 

O. 33, R. 8. AIR 1961 Ker 123. 


-O. 33, R. 9 — Appeal — Order refusing to dis- 
jper plaintiff — If “judgment . _ See Letters 
rent (Mad.) Cl. 15. AIR 1959 Mad 11/. 

j. 33, R. 9 - Plaintiff dispaupered and asked to 
’ court-fee — Dismissal for default Revis 
inst order of dispaupering a 1 1 owed - Consequen 
er setting aside dismissal for default is proper. 


1 1 CL 


itd 058 (DB) 


CIVIL PROCEDURE CODE (1908) 


ORDER 33. RULE 10 
SYNOPSIS 

(Civil P. C. (1908), O. 33, R. 10.) 

1. Scope. 

2. Amount of court-fees to be a first charge. 

3. Effect of the first charge. 

4 . State entitled to precedence in respect of court- 

fees. 

5. Recovery of court-fees by Government from party 

ordered to pay the same. 

6. Mode of realisation of court-fees. 

7. High Court amendment. 

1. Scope. 

-O. 33, R. 10—Suit and application for leave to 

sue in forma pauperis dismissed in terms of compro¬ 
mise — Order under R. 10, cannot be passed. 

Plaintiff instituted a suit on insufficient court-fee. 
The Court directed the plaintiff to make good the 
deficiency. The plaintiff who was unable to pay, 
applied tor leave to sue in forma pauperies. When 
the application was pending the parties came to a 
compromise whereby the defendant agreed to pay a 
certain monthly sum to the plaintiff as maintenance 
and the plaintiff agreed to get her suit and the appli¬ 
cation to sue as pauper dismissed. The compromise 
was Sled before the Court. The Court passed an 
©rder dismissing the suit and the application, in terms 
of the compromise. It also passed an order asking 
the Collector to recover the court-fees under O. 33, 
R 10, either from the plaintiff or the defendant. 

Held, that the order under O. 33, R. 10, was mis¬ 
conceived. The Court had not entered into and 
decided the question of the plaintiff’s pauperism, but 
it dismissed the application and the suit instead 
cf asking the plaintiff to pay the court-fee. The 
result of the filing of the petition of compromise 
was that the plaintiff did not proceed with her 
suit or with her application for permission to sue as 
a paupe;. No Court-fee could, therefore, be payable 
under the circumstances of this case by the plaintiff 

1954 All W R (H C) 22 : AIR 1954 All 418 (4 9) 
(Prs 6, 7) (DB). 


-O. 33, R. 10—Scope. 

_ n a £ isi =retion given to the Court under O. S3, 

10, L.. r. Code, and it is open to the Court to give 
necessary direction as to the party from whom the 
amount of court-fees which would have been paid by 
the plaintiff if he had not been permitted to sue and to 
proseeute the appeal as a pauper would be recovera¬ 
ble by the State. It is not incumbent on the Court to 
allocate in every case the costs as amongst the Darties 
proportionate to the success. AIR 1928 Cal 196 -Rel 

nuo bH n930 ' Am 1955 c "' « <!Win n 

asTocosts.^' 10_P,aintiff succeeding partly-Order 

Pauper suit for arrears of par and For damages for 
illegal discharge from service and illegally witlho d- 
ing payment - Defendant Union of India, denyir g 
every part of relief claimed by plaintiff and also chal- 
Jeng.ng jurisdiction of civil Court to entertain suit- 
Suit dismissed -Pauper appeal - Amount claimed as 
damages was too high and was not allowed — Claim 
for arrears of pay with interest decreed : 

Held, that in the special circumstances of this case 
the amount of court-fees which would have been 
paid by the plaintiff if he had not been permitted to 
sue as a pauper and prosecute the appeal in the Hizh 
Court as a pauper would be recoverable by the Sta^te 
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of West Bengal from the Union of India. 58 Cal W N 
936 : AIR 1955 Cal 45 (54) (Pt G) (Pr 44) (DB). 

O. 33, Rr. 10, 11, O. 44, R. 1—Scope of —‘Plain- 
tJtt succeeds in the suit’, meaning of—Pauper appel- 

lant succeceding partly in appeal due to compromise 
—R. 10 attracted. 

It is only when a plaintiff filing a suit ‘in forma 
pauperis does not succeed all in the suit, O 33 
R. 10 does not apply and in that event, O 33 R jj 
applies. Even if the plaintiff succeeds partly) n the 
sui., it can be said that he has succeeded and O 'I'Z 
R 10, applies I L R 29 Bom 102, Re!, on. Success in’ 
tne suit may also result from an admission or consent 
decree. If, as the result of a consent decree, the plain¬ 
tiff secures some benefit which he claimed in the suit 

he can be said to have succeeded in the suit to *he 
extent of such benefit 

Though the language of O. 33, Rr. 10 and II refers in 
a suit, these Rules apply equally to an appeal by reason 

of the provisions of O 44 , R. 1 . Where, therefore in a 

pauper appeal by the defendant in a mortgage suit as 
a result of the consent decree passed on the ba^s’nf 

the compromise the appellant partly succeeds n the 

appeal, he is liable to pay court-fees o n the balance 
of the amount in respect of which he has failed The 
respondent is also liable to pay court-fees on the 

Sdl " sp “' o! “' hlch lhe 

As by reason of the fact that the appeal is c.ttlerl 

by agreement of partes, the appellant, had he not 
saed in forma pauperis, would have been entitled to 
refund of half the court-fees he would have been 
required to pay, each of the parties is liable to n,v 
half the amount of the court-fees payable J• y 

IJS® <*£ L R 187 : AIR 1963 Gu?i77%79, fe 

succeed's'I'i^sui^ and^not^outdd^sui*^—'syf^d j 

on plaintiff's application that his claim was 

out of Court-Order directing defendant to S 

Court-fees is against terms of R. JO and canned k 
sustained—ft is only plaintiff who could have been 

ordered to pay court-fees under 0 33 r f i t » 

1960 Him Pra 14(16) (Pt B) (Pr 10) 1L A 1 R 


O. o3,F.r. 10,11,11-A and ] 4; S. 35-AppIicabilitv 

-Suit in forma pauperis - Dismissal - tZJ 
ordered to pay court-fees-Recovery - Procedure^ 
Recourse to revenue process -If available. 

A suit which was brought in forma 

dismissed and the next friend was ordered to'™ n? S 
court-fees. There was an anneal fo pay the 

and the same also was dismissed and the^Lt^frtend 
was ordered to pay the court-fees of the annool T? d 
Government recovered the said sums of P cm,rVT 

rom the next friend by revenue process treating them 

O 39Tm l3nd re Y- en '^' ° u the question w^ethS 

U. 33, R. 14 was applicable to the case. ncr 

Held, that R. 14 would be attrarf-pd ^-l,, j 
made under R. 10, R. 11 or R ITA of 0 33 TT 
Code and would not be attracted to an Arrit C 
under S. 35, C. P. Code. 3 ° der raade 

The order in the instant case not being again t an 

order made under R. 10, or R. 11 or R. 11-A of O S3 
the pro/isions of R. 14 would not apply Thai ' 
so, the Government could not enforcebL^rde^fo? 
payment of court-fees by talcing recourse m . 1 

process. I L R (1958) Mys 649 ? - A I R itfin \ f , Ue 
(96) (Prs S, 9. 10) (DB) ' A 1 “ 1960 Mys 95 

p. = -c h „« “f 'i e n d „|fJ 0 ™,; 
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Where a suit in forma pauperis is dismissed no 
question of any charge in respect of court fee du'* to 
Government arises, because R 10 of 0.33, C P. Code, 
does^not apply iD such a case. R 11 and not R. 10 of 
O* 33 applies to such a case and R. 11 does nof create 
any charge unlike rule 10. (’50) 55 Mys H C R 240. 

- O. 33, Rr. 10 and 11 — Pauper plaintiff partly 

succeeding and partly failing —C^sts —Order as to— 
See Ibid, S. 35. A I R 1959 Pat 384. 

-O. 33, R. 10—Scope — O 33, R. 10 not controlled 

by S 60 (1) (n)—See Ibid, S. 60 (1) (n). AIR 1955 Punj 
22 (DB). 

-O. 33, Rr. 10 and 11 — Applicability. 

The extent of success is rot a matter of any moment 
so far as the provisions of O 33, R. 10, are c mcernei 
and any modicum of success would prevent the rt suit 
of a suit from being a failure. It is onb in cases in 
which the plaintiff totally fails in the suit that O. 33, 
R. 11 will applv I L R 29 Bom 102; 38 Trav L R 
277 ; 19 Trav L T 1041 and 154 Ind Crs 240 fLah), 
Fel on. 1952 Ker L T 725 : AIR 1953 Trav-Co 159 
(160) (Pt A) (Pr 3) (DB). 

2. Amount of court-fees to be a first charge. 

-O. 33, R* 10—Priority of charge* 

Pauper suit on mortgage—Compromise decree pro¬ 
viding for payment of court-fee to Government by 
defendmt — In spite of decree being silent regarding 
priority of charge in favour of Government charge 
in favour of Government has priority over mortgage 
in favour of plaintiff. (1953) 1 Mad L J 343 : 66 Mad 
L W 1108 : ILR (1953) Mad 1009 ; A I R 1953 Mad 
692 (692) (Pt A) (Pr 3) (DB). 

-O. 33, R. 10—Suit in forma pauperis — Compro¬ 
mise decree — Court-fee due to Government - First 
charge — Sale by Government through Court - Sale 
subject to encumbrances — Prior encumbrancer—If 
should be given opportunity to redeem the first 
charge. 

Under the Code the charge in favour of the Govern¬ 
ment for the court-fee payable in pauper suits would 
be a first charge, whether mentioned in the decree or 
not. 

If the Government sells any property through 
Court for realising the court-fee the sale will only be 
subject to the encumbrances and not free from en¬ 
cumbrances. 

Quaere — Whether a sale under R. 14 of 0.33, 
Civil P. C., introduced by the Madras High Court 
Amendment of 1942 enabling the Government to rea¬ 
lise the unpaid court-fee in pauper suits by bringmg 
the property to sale as if it were an arrear of land 
revenue, would attract also the provisions of the 
Revenue Recovery Act including the section which 
annuls the prior encumbrances? 

An encumbrancer can, if he is so minded, redeem 
the first charge created by the statute in favour of the 
Government. But he cannot be allowed to redeem the 
auction-purchaser after the sale has taken place in 
pursuances of the first charge (1953) 1 Mad L J 343: 
ILR (1953) Mad 1009 : 66 Mad L W 1108: AlR 
1953 Mad 692 (693) (Pt B) (Pr 4) (DB). 

_O. 33, R. 10—Costs—Pauper suit — Plaintiff suc¬ 
ceeding — Judgment directing defendant to pay costs 
of plaintiff—Costs if include court-fee Direction to 
plaintiff to pay court-fee to Government — Effect of. 
See Ibid, S. 35. A I R 1962 Mys 201. 

-O. 33, R. 10 — ‘‘Subject-matter of the suit". 

The expression “subject-matter of the suit", con¬ 
sidering the context in which it is used in i he rule, 
is clearly the interest of the plaintiff to the extent he 
has been able to establish in that suit and not all the 


property that is involved in the suit which the plain¬ 
tiff attempted to get. 21 Mys L J 217, Fo 1. ILR 
0W1) My^526 : 30 Mys L J 1S2 : A I R 1952 Mys 

3. Effect of the first charge. 

O. 33, R. 10 — Charge under — Property taken 
possession of by trespasser after charge — Right of 
Government to enforce charge. 

A charge created in favour of the Government un¬ 
der O 33, R. 10, Civil P. C , is a statutory charge and 
this charge will attach to the property over which it 
has been created and if after this charge was declar¬ 
ed, the property has been transferred or has been 
taken forcible possession of by a purchaser the Gov* 
ernment can enforce this charge against the purchaser 
who has come into possession of this property some 
time after the charge has been created in favour of 
the Government. 60 Bom L R 1164 : 1958 Nag L J 
552 : ILR (1959) Bom 134 : A I R 1959 Bom 49 (50) 
(Pt B) (Pr 5) (DB). 


4. State entitled to precedence in respect of 

court-fees. 

——O. 33, Rr. 10 and 14 — Mortgaged properties — 
Suit in forma pauperis for partition — Charge in 
favour of Government for court-fee — If takes pre¬ 
cedence over mortgage. 

The rule that sales by the Government for the reali¬ 
sation of its dues would discharge prior encum¬ 
brances is confined onlv to cases where the arrear due 
is public revenue for which the property is made first 
secmity by statutory declaration. In cases, however, 
where the amount due to the Government is made 
recoverable as if it were a land revenue, the sale 
would be subject to prior encumbrances. Where a 
suit in forma pauperis is Sled for partition and sepa¬ 
rate possession of the family properties which are 
mortgaged the subject-matter or the suit can only be 
the equity of redemption in the properties mortgaged. 
The charge in favour of the Government can only 
relate co the equity of redemption and cannot take 
precedence over the mortgagee’s right. AIR 1953 
Mad 092; A I R 19L9 Mad 590, Distinguished. I L R 
(1958) Mad 995 : 1 m 58 Mad W N 448 : 71 Mad L W 
546 (1958) 2 Mad L J 271 : A I R 1959 Mad 407 
(408) (Pr 1). 

-O. 33» R. 10 (before introduction of R. 14 in 

1942)—bale subject to encumbrances. 

Pauper suit on mortgage—Compromise decree pro¬ 
viding for payment of Court-fee to Government by 
defendant—Sale of property by Government must be 
taken to be subject to mortgage in favour of plaintiff. 
(1953) 1 Mad L J 343 : 66 Mad L W 1108 : I L R 
(1953) Mad 1009 : A I R 1953 Mad 692 (693) (Pt B) 
(Pr 4) (DB). 


5. Recovery of court-fees by Government 
from party ordered to pay the same. 

-O. 33, B. 10—Suit by junior member of tarwad. 

When a pauper suit is instituted by a junior mem- 
ber of tarwad in good faith for the benefit of the 
tarwad, there is no reason why the tarwad should 
not be regarded as the real plaintiff in the suit, and 

consequently liable f«>r the court-fee payable to the 

State. 1952 Ker L T 725 : \ I B 1953 Trav-Co lo9 
(160) (Pt b) (Pr 4) (DB). 
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Where in a suit in forma pauperis for maintenance, 
the plaintiff obtains a decree in which the mainten¬ 
ance is irade a charge on certain properties of the 
defendant under O. 33, R. 10. the State Government 
are entitled to execute the decree for realisation of 
the court-fee against the properties that are made 
subject to the plaintiff’s maintenance though the 
decree provides that the plaintiff could execute the 
decree only on payment of the proper court-fee to 
the Government. The fiction created by the language 
of O. 33, R. 13 that the State Government shall be 
deened to be a party to the suit under Rr. 10, 11, 
11 A or 12, should be confined only to the purpose 
for which it is created, viz., to deal with question 
arising between the parties to the suit, within the 
meaning of S 47, and cannot be extended. A combin¬ 
ed reading of O. 33, Rr. 10 and 14 abo suggests that 
the remedies under R. 10 and R. 14 are only alterna¬ 
tive remedies, and that the amount of court-fee due 
to the Government can be recovered by execution in 
that very suit. Being a pauper the plaintiff can never 
pay the court-fee to the Government, nor can the 
Government realise by proceeding against the pro¬ 
perty charged. That is not, and could not be the 
intention of the Legislature. A Ill 1919 Pat 99 and 

^JU 8 . AI1 419 and A 1 R 1922 MaR 125 and A I R 
1920 Cal 859 and AIR 1945 Mad 462 Rel. on (1903) 

fpf AHrhfi) 97 : A 1 R 1964 AndhPra 195 (19s * 

~c i . 88 /r P r r ‘ and I 4 — Decree passed in favour 
ot plaintiff for future maintainance in suit filed in 
iorma pauneris— Plaintiff made liable to pay the 
court-fee payable on the plaint—Execution for reco¬ 
very ot the court-fee should not be levied agaimt the 
right to future maintenance which is exempt from 

attachment, even by the appointment of a receiver to 

realise the amount payable under the maintenance 
wDooo ee 18 ‘ 89 Proviso (n). (1964) 2 Andh 

W I\ tiSci, 

~ 33# R. 10 — Decree for future maintenance — 

Lrovernment s right to appointment of receiver to 
realise court-fee. See Ibid, S. 51. AIR 1950 Orissa 


7. High Court amendment. 

P. 88 i:r Rr ‘ an , d ^ (Andh. Pra.) — Pauper suit 


,. t succce . dln 8 m part — Apportionment of 

liability for court-fee. 

Though there is no express provision made in the 
Code ior the case of a plaintiff succeeding in part, 
failing in part, the Court has necessarily to deal 
wUh the case by giving effect to both Rules 10 and 11 
(Andh. Pra.), and apportioning the liability for the 
court-fee between the plaintiff and the defendant 
depending on the success of each party 11963) 9 

(Pr 9K L T 97 ! A[H 1964 Alldh Pra M3 (197) (KB) 

ORDER 33, RULE 11 

PosiHon ~ LeRal representative — 

All 37 ‘ 6 bld ’ °‘ 33 ’ H * 8 * A ! R 1959 


Pl 7^: 33, Rr. 11,10 (Andh. Pra.) — Pauper suit — 
Plaintill sucoccding in part — Apportionment of 

U>4 Andh P,°."l95!’- See lb ‘^' °- 33. R. 10. A III 

y 1 S5J52 *„1L?<8't’-S-i' 

?rdTrTf a |.c° f • SU '| t ° n ,ts non -Payment - Revision on 
order ot dismissal is competent. 

Under O. 33, R. 11, as it exists in Madras, the Court 

a SUit if th , e p , laintiff {ai| s to pay the court- 
th i a P res ?nl)e l time The order is there¬ 
fore, made as the plaintiff makes a default in com- 

Plying with the conditions laid down by the Court 


The words “any order of dismissal for default” in 
S 2(2)(b) are comprehensive enough to take in an 
order made under O. 33 R. 11. Section 2 (2) (b) does 
not expressly or by necessary implication confine the 
scope of that clause only to a particular kind of 
order for default. Thus, the order under O. 33, 
R. 11 being one which is excluded from the definini- 
tion of ‘decree’ no appeal lies against the order. 
Hence, a revision is competent. A f R 1941 Mad 836 
(FB) and A I R 1952 Mad 86 (FB', Expl. Case-law, 
Ref. Chund uru Venkata Subrahman>am, In re, Vish 
L J 1955 Andhra 31 : ILR 1955) Andhra 27 : 1955 
Andh L T (Civil) 69 : 1955 Andh W R 109 : A I R 
1955 Andh 74 (77) (Pt A) (Pr 13) (FB). 

• —O. 33, R. 11 (Madras) and O. 7, R. 11 — Dis¬ 
missal of suit and rejection of plaint — Distinction 
between. 

A main distinction between 0. 7, R. 11 and O. 33, 
R. 11 is apparent. Tn the case of an order under 
O. 7, R. it, there is no provision for collecting the 
court-fee due to the Government for the simple 
reason that the plaint is treated as if it was not filed 
at all, whereas in the case of dispaupering, an express 
provision is made enabling the Court to make an 
order for payment of court fee. It may be for that 
very reason the authors of the rule designedly used 
the word “dismissal” in contradistinction to the 
word “rejection ” The order made under O. 33, 
R. 11 dismissing the su t is what it purports to be. 
huch an order of dismissal is not an order of ielec¬ 
tion. Chunduru \ enkata >ubramanyam, In re, 1955 
Andh W R 109 : \ ish L J 1955 Andhra 31 : ILR 
(1955) Andhra 27 : 1955 Andh L T (Civil) 69 : A I R 
1955 Andh 74 (77) (Pt D) (Pr 10) (FB). 

O. 33, R. 11—Petition registered as suit without 
payment of batta — 'subsequent withdrawal of peti¬ 
tion—Suit dismissed — Liability of petitioner to pay 
court-fees. 

The Court has jurisdiction to make an order 
directing registration of a aauper petition as a suit 
without receiving batta. Where such an oreer for 
registration was made at the request and for the 
benefit of the pauper applicant, and the petition was 
registered as a suit, but subsequently dismissed on an 
application by the pauper for the return of the 
original petition the petitioner is liable to nav the 
court-fees due on it, to the Government. (1954)2 
Ma 1 L J (Andhra) 52 : 67 Mad L W 1047 : A I R 
1954 Andh 53 (54) (Pr 2) (DB). 

—O. 33, Rr. 11, 10, O. 44, R. 1-Scope of-“Plain- 
tilf succeeds in the suit , meaning of—Pauper appel¬ 
lant succeeding partly in appeal due to compromise 

—R. 10 attracted. See Ibid, O. 33, R. 10. AIR 1963 
Guj 277. 


0. 33, R. 11 — Rule applies when plaintiff suc¬ 
ceeds in suit and not outside suit — Suit dismissed on 
plaintiff’s application that his claim was satisfied 
out of Court - Order directing defendant to pay 
court-fee is against terms ot R 10 and cannot be 
sustained It is only plaintiff who could have b»en 

?u-j er 5r Ray court-fees under O. 33, R. 11. See 

Ibid, O. 33, R. 10. AIR 1960 Him Pra 14. 


O. 33, R. 11 Scope of — Plaintiffs permitted to 
sue as paupers — Certain person subsequently joining 
as P^nhff “Liability to pay court-fee — Effect of 

Rr. 9i(b) and 11 (b). See Ibid, O. 33, R. 8. AIR 1961 
Ker 12c>« 

0. 33, R. 11—Applicability—Plaint with deficit 

court-tee Subsequent dispaupering — Withdrawal 
—Propriety of. 

The plaint for partition was presented with a fixed 

returned the plaint di.ecUng 
he plaintiff to value the relief to set aside a mort- 
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gage decree mentioned in the plaint and to pay court- 
tee on such valuation. Thereupon the plaintiff filed 
an applicati )n to continue the suit in forma pauperis 
which was refmed by the Master but which was 
allowed by the fudge in Chambers. An O S. Appeal 
against this was preferred by one of the defendants. 
Meanwhile the Government on inform ition about 
tne means of the plaintiff filed an application for 
dispaupering him. When the O. S. Appeal came up 
for hearing before it the Bench directed the Master 
to submit a finding on the question of pauperis of 
the plaintiff after taking additional evidence. The 
Master passed an order dispaupering the plaintiff. 
The O. S. Appeal was allowed and the order of the 
single Judge was set aside. Then the plaintiff pur¬ 
ported to withdraw the suit. On a question whether 
the plaintiff was liable to pay full court-fee under 
O. 33, R. 11, C. P. Code. 

Held, the legal result of the appellate order in the 
O. S. Appeal was as if the plaintiff had never been 
allowed to continue the suit in forma pauperis. It 
follows that there was never a suit properly on the 
file of this Court either in forma pauperis or on pay¬ 
ment of the requisite court-fee. There was no suit 
for the plaintiff to withdraw. 

Once the plaintiff was not allowed to continue the 
suit in forma pauperis and he had not paid the 
requisite court-fee the suit must be deemed to be not 
on the file and if the plaintiff did not choose to pay 
the deficit court-fee what this Court can do is to 
return the papers to him. In such circumstances 
the provisions of O. 33, R. 11 of the Code will have 
no application and the plaintiff could not be directed 
to pay any further court-fee under that provision. 
73 Mad L W 163 (2) : (19G0) 1 Mad L J 481 ; I L R 
(1960) Mad 639 : A I R 1960 Mad 313 (314) (Pr 2) 
(DB). 

-O. 33, R. 11 — Court-tee payable to Government 

on dismissal of pauper suit — Liability of next friend 
—Nature of. See Hindu Law. AIR 1955 Mad 382 
(DB). 

-O. 33, R, 11 (as amended in Madras) — Suit in 

forma pauperis—Part of claim abandoned—Abandon¬ 
ment is tantamount to withdrawal of suit in part — 
Court-fee is payable on part abandoned. 1950-1 
Mad L J 504 : 63 Mad L W 387 : 1959 Mad W N 
420 (2) : ILR (1951) Mad 227 : A I R 1950 Mad 501 
(562) (Pr 1). 

-O. 33, R. 11 — Rejection of pauper application _ 

Court-fee not paid within time as ordered— Rejection 
of plaint—No revision lies but only appeal. See Ibid, 
S. 2 (2). AIR 1960 Mys 140. 

- O. 33» Er 11, 1 ; O. 7, R. 11 (c) — In ordinary 

regular plaint, without any separate application, 
praying leave to be allovved to sue as a pauper, time 
can be granted to pay additional court-fees under 
O. 7, R 11 (c), to make good the deficit in case the 
plaintiff fails to prove pauperism. 1962 Nag L J 
(Notes) 30. 

-O. 33, Rr. 11, ]0; Ss. 35, 107 — Pauper plaintiff 

partly succeeding and pirtly failing. See Ibid, S. 35. 

AIR 1959 Pat 384. 

-O. 33, R. 11 ; O. 44, R. 1 — Scope — Object of 

clauses (a) and (b) — Plaintiff’s appeal in forma 
pauperis dismissed on merits — Plaintiff is liable to 
pay court-fee on amount for which appeal was filed. 
(’63) 65 Pun L R 618. 

-O. 33, R. 11 — Rule 11 applies only when plain¬ 
tiff totally fails while R. 10 applies when plaintiff 
succeeds whether partly or entirely. See Ibid, O. 33, 
R. 10. AIR 1953 Trav-Co 159 (DB). 


ORDER 33, RULE 11A 

"O. 33, R. 11A-R. 14 is attracted only to orders 

made under R. 10, R. 11 or R. 11A of O. 33 and not to 
order under S. 35. See Ibid, O. 33, R. 10. AIR I960 
Mys 95. 

ORDER 33, RULE 12 


^O. 33 Rr. 12,10, 13 and 14 — Pauper suit for 
maintenance decreed creating charge on properties— 
Decree made executable on payment of court-fee — 
Realisation of court-fee by sale of properties charged 
in execution — Permissible. See Ibid, O. 33, R. 10. 
AIR 1964 Andh Pra 195. 


ORDER 33, RULE 13 

O. 33, R. 13 — Pauper suit for maintenance 
decreed creating charge on properties —Decree made 
executable on payment of court-fee — Realisation of 
court-fee by sale of properties charged in execution. 
See Ibid, O. 33, R. 10. AIR 1964 Andh Pra 195. 

O. 33, R. 13, O. 41, R. 10 — Order for security 
for court-fees. 

Where the plaintiff is allowed to sue the defen¬ 
dants in forma pauperis and is directed to pay the 
court-fee to the Government and there is a further 
appeal in forma pauperis, an application by the 
Government to direct the appellant to furnish secu¬ 
rity for court fee due to it under the lower Court’s 
decree is incompetent under O. 41, R. 10, C. P. Code. 
O. 33, R. 13, C. r. Code, also does not support such 
an application. AIR 1937 Mad 267, Foil. ILP (1954) 
Mad 200 : (1953) 2 Mad L J 307 t 66 Mad L W 656 : 
1953 Mad W N 507 : AIR 1954 Mad 277 (277) (Pr 1) 
(DB). 

ORDER 33, RULE 14 

-O- 33, R. 14 — Pauper suit for maintenance 

decreed creating charge on properties—Decree made 
executable on payment of court-fee — Realisation of 
court-fee by sale of properties charged in execution— 
Permissible. See Ibid, O. 33, R. 10. A IlR 1964 Andh 
Pra 195. 

-O* 33, R. 14—Decree passed in favour of plain¬ 
tiff for future maintenance in suit filed in forma pau¬ 
peris — Plaintiff made liable to pay the court-fee pay¬ 
able on the plaint — Execution for recovery ol the 
court-fee should not be levied against the right of 
future maintenance which is exempt from attachment, 
even by the appointment of a receiver to realise the 
amount payable under maintenance decree. See Ibid, 
S. 60 (1), Proviso (h). (1964) 2 Andh W R 388. 

-O. 33, Rr. 14, 10 — Court-fee recoverable as if it 

were an arrear of land revenue — Sale would be sub¬ 
ject to incumbrances. See Ibid, O. 33, R. 10. AIR 
1959 Mad 407. 

-0.33, Rr. 14, 10, 11, 11A and S. 35-Suitin 

forma pauperis — Dismissal—Next friend ordered to 
pay court-iee — Recovery by Collector—Recourse ito 
revenue process held not available. See Ibid, O. 33, 
R. 10. AIR 1960 Mys 95. 

ORDER 33. RULE 15 
SYNOPSIS 

(Civil P. C. (1908), O. 33, R. 15.) 

1. Scope. 

2. Bar to subsequent application. 

3. Dismissal for default. 

4. Right to sue. 

5. Payment of costs. 
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1. Scope. 

——0. S3, Rr. 15, 5 and 7 — Bar of second applica¬ 
tion to sue in forma pauperis — First application 
allowed to be withdrawn. 

When an application to sue in forma pauperis is 
allowed to be withdrawn, the order of the Court is 
one under R. 5 and not R. 7 of O. 33 with the result 
that R. 15 of O. 33, cannot be pleaded in bar of a 
subsequent application. R. 15 of O. 33, would only 
come into operation when a Court has refused to 
allow the plaintiff to sue as a pauper (i.e.) when an 
order has been passed under R. 7 of O. 33 and not 
when an order has been passed under R. 5 of O. 33. 
AIR 1951 Aimer 103 (1) (Pt B) (Pr 3). 

—O. 33, R. 15—Dispaupering of‘plaintiff—Further 
proceeding in suit does not amount to a fresh suit— 
Nor does such dispaupering amount to dismissal of 
an application to allow to sue as pauper—Hence there 
is no reason under R. 15 which compels the Court to 
pass an order demanding dispaupered plaintiff to pay 
the court fee before it proceeds further with the suit. 
1^(1957) 2 All 349 : AIR 1959 All 37 (43) (Pt F) 

O* 33, R. 15 — “Order refusing to allow the ap¬ 
plicant to sue as pauper.'* 

A composite order by which a Court expresses its 
view that the applicant should not be allowed to sue 
as *a pauper and grants time to pay the-deficient 
court-fees is not an order refusing to allow the appli¬ 
cant to sue as a pauper within the meaning of the 
expression in Rr. 7 (3) and 15 of O. 33, C. P. Code. 
AIR 1955 All 635 (636) (Pt B) (Pr 6) (DB). 


sufficient means to pay court-fees and others found 
insolvent — Direction to pay court-fee within certain 
time—Default—Insolvent plaintiff again applying for 
leave to continue suit in forma pauperis without pray¬ 
ing for amendment of plaint by dropping unwilling 
plaintiff or transposing him as defendant—Effect. See 
Ibid, O. 33, R. 7. AIR 1960 Madh-Pra 317. 

O. 33, R. 15—Finding that plaintiff could *ot be 
permitted to sue in forma pauperis as he had means 
to pay court-fee — If plaintiff could urge at a later 
stage of the suit that he should be permitted to sue 
as pauper because of a subsequent finding that 
court-fee due is not the court-fee initially set out in 
the plaint but a higher amount—Proper procedure 
in such a case. 

Under the clear terms of C. ?. Code (5 of 1908), 
O 33, R. 15, an order refusing to allow the applica¬ 
tion to sue as a pauper bars a subsequent application 
of the same nature in respect of the same right to sue. 
Hence it is clear beyond doubt that, in the same liti¬ 
gation and after having been declared that he had the 
means to pay requisite court-fee the plaintiff cannot 
again move for being declared a pauper upon the oc¬ 
casion or pretext that the court-fee payable is larger 
than the court-fee shown by him in the plaint. But 
such applicant is at liberty to withdraw the suit and 
to institute another suit in respect of the same right, 
provided that he first pays the costs incurred by the 
Government and the opposite party, as the case may 
be, in opposing the original application for leave to 
sue as a pauper. 1963 Mad W N 41 : (1963) 1 Msd 

L ) 63 : 75 Mad L W 745 : ILR (1963) Mad 482 : 
AIR 1963 Mad 174 (Pr 1). 


O* 33. R. 15 — Applicability to pending appli¬ 
cation. 

Order 33, Rule 15, can only apply to a case where 
an application for leave to sue in forma pauperis has 
been dismissed and an order for costs has been passed. 
But where an application is still pending and at that 
stage the Court grants time under S. 149, R. 15 can¬ 
not be made applicable. AIR 1930 All 584 (FB), Foil. 

Kumar v - Mahanta Raghuraj, ILR (1955) 

•90 i 5 in 8 ,o« 5 f„ A11 L J 752 > 1955 AU W R (HC) 
129 : AIR 19o5 All J54 (155) (Pt B) (Pr 7) (FB). 

— O. 33, R. 15 Suit without first depositing cost 
?^L rded C ^ U £ rt dismissal of application under 
u do. K. 1 — Defendant raising objection regarding 
maintainability of suit long after framing of issues 
when deposit was made—Defendant neither amending 
written statement nor seeking permission to raise 
such new ground-Conduct of defendant amounting 
to waiver of his right—He cannot challenge jurisdic- 
tion of Court to entertain suit—Dismissal of applica- 
tion tor permission to sue as pauper would not affect 
the right of the plaintiff to institute suit in the ordi- 

snft y T?S n r Q « C M Ur i t n h r ad )” ris diction to entertain 
loan w ? = 1 Ji 3f L Mad 25; AIR 1939 Mad 316; AIR 
« Mad 54/ , Distinguished; AIR 1940 Bom 44; ILR 

AH? io 9 ^ ; c A 'bi: 943 Bom 409; AIR 1955 Cal 1017; 

SSS^. 1958 Madh Pr * 277 > Bel- on! 

O 33, Rr. 15 and 7, S. 149 — Apjilication to suo 
as pauper refused — Party may institute fresh suit in 
ordinary manner Court may grant time to party to 
pay court-fee-Court may return but not reject pffint. 
See Ibid, S. 149. AIR 1961 Assam 113. 


O. 33, Rr. 15, 7, S. 114, O. 47, R 1 — Refusal 

1 . 1HM *. See Ibj 

Hug suit'lor partition 0 /^ ‘Jfjo jn 

auperis One plaintiff found to be possessed 


O. 33. R. 15 — Rejection of pauper petition — 
EHect —AUowing of time for payment of court-feg 
— Practice is riot supported by Code. 

In fact, strictly, the rejection of an application to 
sue in forma pauperis is under the Code intended 
be penalised under O. 33, R. 15, and there is no 
statutory support for the practice which has grown 
up of giving pauper applicants, after the rejection 
of their petitions to sue in forma pauperis, time to 
pay court-fee and allowing them in fact to sue with¬ 
out first paying the costs of those opposing their 
pauper application. It is not intended to upset the 
existing practice which appears to have developed 
out of a feeling of charity towards bona fide pauper 
suitors but a Court is under no legal obligation at all 
to give time to pay court-fee when it rejects a pauper 
petition, though in special cases such a concession 
may perhaps be granted. 1949-2 Mad L T 145 : 1949 
M W N 576 : AIR 1950 Mad 50 (51) (Ft C) (Pr 4). 

~ O 33, R. lo \\ hile rejecting pauper applica¬ 
tion, Court cannot dismiss suit. (1964) 1 Mys L I 480 
(DB). 


r °- 33, R. 15 — Application to sue as pauper 
ret used—Court can allow court-fee to be paid — Suit 
to be deemed instituted on date of filing application 
See Ibid, O. 33, R. 7. AIR 1950 Orissa 183. 

—O. 33, R. 15, Ss. 2 (2), 96 ; S. 149,0 7, R. JI_ 
Application to sue as pauper refused and time for 
payment of court-fee granted — On payment of 
court-fee suit deemed to be instituted on date of 
tiling application and not on date of payment as case 

1957 t p C e 0 p7u e i4 by °‘ 33 ’ R ' 15 ‘ St ' 6 Ibid ’ S ' 2 {2) • AI « 


a t ? ic i? subsequent application dismissed 

under R. 15 — Time cannot be granted to pay court- 
fee. See Ibid, S. 149. ILR (1952) 2 Raj 497 (DB). 


O. 33, R. 15, O. 4, Rr. 1 and 2 — Application to 
ue as pauper dismissed-Court fee paid with prayer 
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Sain?- K°“ Proceedings be treated as 

XSte U5 e K“A?1?,1) he da '“ fillng 

2. Bar to subsequent application. 

' O. 33, R 15 -“Order refusing to allow aonlicant 
to sue as pauper ’—Bar of second application^ 

If an ordei amounts to an order refusing to allow 

the apDHcant P ndT SUe 3S a pauper * acts that 
cne applicant paid tie necessary court-fee and that 

the application was treated as ‘plaint’ will not change 

Th f' “■*!' 

of the latter part of O STr'I? ju ,h ? p ' <>,is i <>, ’ , 
play would not make the provisions of the earl er 

subsenMpnt^ Cr ? at6 , d a bar t0 the Presentation of a 
subsequent application to sue as a pauper, of no 

eltect. AIR 1955 All 695-(636) (l>t A) (Pr 6) (DB). 

' P* 33, R. 15 — Mysore Civil p. C 13 of lQm _ 

- P Wit C h I ,Hty r A , PP ‘! c “ tio ". for leave to sue as pauper 
Withdrawal of—Order dismissing—If bars second 
application -“Refusal to allow.” 

Where an application for leave to sue in forma 

pauperis ,s withdrawn before such leave is granted 
lmttr SSed ’ y t le r C ° Urt ’ the order of d'smissal 

amounts to an order refusing to allow the applicant 
? V* pa “P er . ancl bars a subsequent application 

under O SURrTr 01 tbe Same ri * h ' 10 sue - 

»m“;L" if- a A1 * 1931 l,ang ’ 9 ’ 

3. Dismissal for default. 


—■0. 33. Rr 15 and1 7 (3) - Bar of R. 15, if applies 
only to refusal of application under R. 7 (3) Appli- 
cation dismissed for default - Fresh application if 
barred under R. 15 - AIR 1947 Nag 14, Dissented 
from. See Ibid, O. 33, R. 7 (3). AIR 1958 Cal 182. 

~r P.33, R. !5 — Previous application dismissed 
tor default-Second application not barred. 

. Order 33, R. 15 bars a second application if there 
is an order refusing to allow the applicant to sue as 
a pauper on the previous occasion. The dismissal of 
the first application for default does not operate as a 
bar to the maintainability of the second application 
tor pauperism: Case law referred. 195o Nag LJ 
^ R ( l9 50) Nag 334 : AIR 1950 Nag 82 (84) 

irr t/* 

4. Right to sue. 

O. 3o, R. 15 — Subsequent application in forma 
pauperis — Right to sue—Two applications concern¬ 
ing property of different amounts — Subsequent 
application not barred as two applications relate to 
two different rights. 

Rule 15 of O. 33 has ’application only to a case 
where the subsequent application is of the same 
nature as the old application and relates to the same 
right to sue. Where the right to sue in respect of 
which the application was made on the first occasion 
was a right which concerned property of a certain 
value, whereas the right to sue in respect of the 
second application was made concerned property of 
a higher value, it was held that the rights were not 
identical. (1964) 1 Mys L J 460 (DB). 

5. Payment of costs. 

-O. 33, R. 15—Scope—Order refusing application 

to sue as pauper — Cost of application paid during 


enc / suit |.d e d in ordinary manner — Whe. 
ther suit deemed to be instituted on date of nav 
ment of cost — Expiry of limitation from dato nf 

payment - Whether suit time-barred-Condition if 

and 60 W f Iva^ Limitation Act (9 of 1908), Arts. 59 

of iranclni- an « depos,t " Tes * 10 ascertain nature 
ot transaction—Proper article applicable. 

The pay merit of costs under O 33, R 15, Civil 
r. C., i s i condition precedent for the exercise of 

theittit 0 ? by ‘f 6 civil . Court > or in olher words, for 

the civil r‘?V f i a K SUit in tb ? ordinary manner before 
5*. Court, there can be little doubt that that 

certain, 0 " h T* ^ ben , efit <> f the defendant can 
certainly be waived, and the Court which has 

counTo C SdlCUOn t0 „ e “n such suits, on ac! 

S w j lver « W1 ^ continue to exercise the 

ordeJto fini a n d f en k er i ain the <Uit The true test iD 
SenoJt ic U Jk Wh S he 5 atransa ction is a loan ora 

nT Si a whe . t l her the depositee is obliged to seek 

^ n l h l dep0Slt( ? r or not. If the person taking the 

^fTo7n ha r S f seek 0ut - the L creditor, then it is a case 

HpI Mr K c l S ^ x, 1 0matlc L ^at in cases of debt* the 
debtor has to find out the creditor in order to make 

thp ^r?p me 7’• * S however not the case as far as 
the deposit is concerned. Normally, in cases of 

f S V 7 e u e ther f is no agreement as to when the 
amount is to be paid, it is interred that the depositee 

e obliged to return the amount when he is 
asked to so return it. In other words, his obligation 
to return the amount arises only on demand. That is 
owever not the case in regard to debts. Ff there is 

. 10n as when that debt is payable the 
igation is cast on the debtor from the date when 
e akes the loan to seek the creditor and discharge 
his obligation by making the payment. The time in 
such a case runs from the date of the loan, but in 
cases or deposit there is no such obligation on the 
epositt-e. He need not seek out the depositor. He 
can letain the money as long as the depositor does 
not ask for it. It is only after the demand is made 
chat his obligation to return the money arises* 
Article 60 of the Limitation Act does not insist upon 
the existence of an express agreement. For the pur¬ 
poses of that article an agreement can be an implied 
agreement. Article 59 of the Act applied to a case of 
loan and the suit transaction being a deposit, Art. 60 
would apply. (1965) 1 Andh W R 124. 

——O. 33, R. 15 — “First pays the costs”— Payment 
of costs is condition precedent — Condition might be 
waived or performance excused or condoned on suit¬ 
able grounds. AIR 1955 N U C (Cal) 1017 (DB). 

O. 33, R. 15—Right to institute-suit in ordinary 
manner after rejection of application to sue as 
pauper—Payment of costs, if a condition precedent 
to exercise of right. 

Where in an appeal against the order rejecting an 
application to sue in forma pauperis, the appellate 
Court in a composite order confirmed the decision of 
the Court below and further directed that he suit be- 
registered on the payment of a certain fixed amount 
as court-fee, it will no longer be open to contend that 
the suit cannot be registered without payment of the 
costs ordered by the lower Court while rejecting the 
original application. The composite order ot the 
appellate Court was not subject to any condition as to 
payment of costs ordered earlier by the trial Court in 
the petition for leave to sue in forma pauperis. AIR 

1939 Mad 316 and \l R 1936 Mad 24 and A I R I960 
Mad 313, Dist. 76 Mad L W 172 : A I R 1953 Mad 
305 (306) (Pt A) (Prs 3, 4). 

-O. 33 R. 15—Non-payment of costs is irregularity 

which can be waived by Court in proper cases. A 

1940 Bom 44, Relied. AIR 1953 Sau l4o (146) (Pt BP 

(Pr 4). 
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OBDER 34, RULE 1 
SYNOPSIS 

(Civil P. C. (1908), O. 34, R. 1.) 

1. Suits relating to mortgages. 

2. Scope and object. 

3» “Subject to the provisions of this Code.” 

4. “Persons having an interest either in the mort¬ 

gage-security or in the right of redemption.” 

5. Person setting up paramount title. 

6. Parties to a suit for foreclosure, sale or redemp¬ 

tion. 

7. Benamidar. 

8. Sub-mortgagee. 

9. Prior mortgagees—Explanation. 

10. Muhammadan co-heirs. 

11. Joint Hindu family. 

12. Assignee of mortgage. 

13. Receiver in insolvency. 

14. Lessee. 

15. Parties to appeal. 

16. Effect of non-joinder. 

17. Revision. 


1. Suits relating to mortgages. 

O. 34, R. 1 — Suit for recovery of mortgage loan 
as money claim—Suit not framed under O. 34—Relief 
by way of instalment. See Debt Laws—Bengal Money 
Lenders Act (10 cf 1940), S. 34 (1) (a) and (b). 54 Cal 
W N 489 : A I R 1950 Cal 502. 


"7 34, R. 1—Parties can contract themselves out 

of provisions of O. 34. 

It is open to the parties to contract themselves out 

ol the provisions of O. 34, by means of a compromise 

and to have a decree passed in such terms as to 

operate as a final decree automatically, or to agree 

that in default of payment of money by a stipulated 

th f. decree shall operate as a final decree. A I R 

7«. 4 ^v A 321, ReI on * A 1 R 1960 Andh Pra 56 (57) 
(Pt C) (Pr 2) (DB). 7 

^1 R * ^ Suit ^ or redemption — Things to be 
proved—Title suit against defendant. 

In a suit for redemption the plaintiff must prove 

his title in equity of redemption and 
the defendant’s being the mortgagee. If the defen¬ 
dant is not a mortgagee and has no concern with the 
mortgage, title suit against him is the only 7 means of 

(70MPtA g ) (Pr^ ,r ° m him * A 1 R 1950 Kutch 69 


'• 34, R. 1 — Mortgage suit — Decree agai 
person not owner of mortgaged property — R 

owner if bound — Sale in execution — Title of p 


Where a mortgagee institutes a suit bona fide against 
the person in possession of the estate of the deceased 
mortgagor, who is in such possession in ascertaining 
ota claim to succeed to that estate, and where a 
person purchases the mortgaged property bona fide 

i n n X . eC i Ut i 0n u that decree, such purchaser gets the 

I R *.° ^oitgaged property by virtue of such 
sale and the real heir is bound thereby and his only 
remedy, if at all, in a proper case is to get the sale 

appropriate proceedings in time. ILR 

ff 9 45 )*(d f 13 : ^ ^ ^ Orissa 212 (229) (Pt B) 
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7 —O. 34, R. 1—Mortgage—Enforcement of—Liabi¬ 
lity is joint and several amongst mortgagors and 
subsequent transferees — Liability can be enforced 
in entirety against any of them by exonerating 
others—Fact that it cannot be enforced against some 
by virtue of Orissa Money-lenders Act, 1939, is no 
bar against its enforcement against others — Debt 
Laws — Orissa Money-lenders Act (3 of 1939), S. 2 
(1), Exception (3)—Contract Act (1872;, S. 43. 


Where the liability for the mortgage money is joint 
and several as against the mortgagors and the subse¬ 
quent transferees, and as against the several mortgage 
properties in their hands, the fact that the liability 
cannot be enforced against some of them on account 
of a bar in law, e. g., by provision in the Orissa 
Money-lenders Act, will not exonerate others. It is 
also open to the mortgagee to enforce the entire mort¬ 
gage liability against a part of the mortgage properties 
absolving the rest. It is an incident of liabilities 
which are joint and several. AIR 1942 P C 50, Rel. 
on ; Case law considered. 


Obiter : — There is nothing in the indivisibility of 
the mortgage which should prevent a mortgagee from 
realising the entire mortgage money from a part of 
the mortgage property. If there are other properties 
sold subject to the same mortgage, the remedy of the 
transferee of that property is bv way of contribution. 
There is nothing in the language of the Exception 3 
to S. 2 (1), Orissa Money-lenders Act so as to compel 
the Court to apportion the mortgage liability as 
between the several purchasers at a sale “subject to 
mortgage.” Tha^ question shall be governed by the 
general law which is not, in the least, abrogated or 
modified by the exception clause. There may be cases 
where such purchaser has undertaken or is to be 
deemed to have undertaken to a part only of the 
mortgage money proportionate to the property pur¬ 
chased. Such an undertaking is binding on the mort¬ 
gagee only by consent or under prescribed circum¬ 
stances but not always. In such a case it is only the 
proportionate amount which is exempted from the 
category of loan as defined in die Act. In such a 
contingency if the mortgagee wants to enforce the 
entire debt against a part purchaser of a mortgage 
property, his claim in excess of the proportionate 
amount might be subjected to reduction or scaling 
down under the Act. I L R (1949) 1 Cut 351 • 4 I R 
1950 Orissa 6 (Prs 9, 33) (DB). 


O. 34, R. 1 — Applicability of O. 34 to movable 
property. 

The provisions of O. 34, do not apply to a suit on a 

mortgage of moveable property. A I R 1933 Bom 51. 

Foil Observation in A 1 R 1932 Cal 524, held obiter 

(1954) 24 Com Cas 232 : 56 Punj L R 113 i I L R 

(1954) Punj 831 : A I R 1954 Punj 180 (ISO) (Pt A) 
(Pr 3). 

O. 34, Rr. 1 and 4—Simultaneous co-equal mort¬ 
gages—Suit by one mortgagee to enforce his mortgage 
claiming priority — Form of decree to be passed in 

such cases indicated. AIR 1955 N U C (Trav 
5082 (DB). 1 v-to; 

2. Scope and object. 


^ V At 




Order o4» R. 1 enjoins that all persons interested 
either in the mortgage security or in the equity oi 
redemption are to be joined as parties to any suit or 
the mortgage. The object of doing so is not merelv 
to avoid multiplicity of suits, but also to enable the 
interested parties to raise necessary defences open tc 
them in law, so that the same may be taken into con¬ 
sideration in dealing with the claim under the mort 
gage and in passing the preliminary decree thereon' 
This is imperative. A I R 1960 Andh P,a 502 
(Pt B) (Pr 21) (DB). 592 (598 ' 
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<?• 34. R- 1—Applicability—If confined to suits 
relating to mortgage. 

Rule 1 applies only to suits relating to a mortgage, 
that is ,o say, to suits for foreclosure, sale and re- 
demption, as indicated by the marginal note to the 

r <j « .1 oh l'ect of the provision is that all claims 

affecting the eouity of redemption should be disposed 
ot ini one and the same suit, as otherwise the party 
seeking the redemption might be subjected to a 

(Pr 34) Clty °* SU ’ tS ' AIR 1961 Pat 28 * Pt 

:-°- 34 R.l and 0.41, Rr. 4 and 33—Applicability 

to appeal by one of mortgagees. 

The obvious object of R. 1 of O. 34 is no doubt to 
avoid once for all separate suits by persons having 
any interest whether as mortgagees or mortgagors in 
vhe proper^ comprising the mortgage, but the rule 
by its very terms can apply only to suits and its 
Provisions are subordinate to the other provisions of 
the Code which evidently include the procedure 
with regard to appeals in O. 41. 

The procedure laid in P.4 and the power confer¬ 
red by it would be exercisable even though the suit 
is one for redemption as by the terms of its provi- 
sums, the rule is vast enough to cover the appeals 
arising out of suits of all classes. 

One defendant can file appeal without impleading 
.he other defendants and the Appellate Court can 
vary the decree although the other defendants had 
not been made parties to the appeal. The only condi¬ 
tion in such cases is that the appeal must proceed on 
round common to the appealing and non-appealing 
lefendants. AIR 1928 Lah 43; 110 Ind Cas 250 
(Lah); AIR 1940 Lah 329 (FB); 40 Punj L R 6 and 
AIR 1919 Cal 410, Dissented from. Case law reviewed. 
1LR (1955) Patiala 352 : AIR 1955 Peosu 73 (73* 
74, 76) (Pt A) (Prs 1, 2, 7) (DB). 


Since one of the several mortgagors can redeem the 
entire mortgage, the omission to implead some of 
the persons who are also interested in the equity of 
[ e r 3r does not affect the suit for redemption 
W °, I ? e of tbe mortgagors and the omission 

Rel on 6ad t ° em * S DOt * ata1 ' AIR 1962 Pat 191, 

field, in the instant case that plaintiffs are entitled 
to redeem the entire mortgage security consisting of 
two items, if they can establish their share in the 
equ!ty of redemption of item No. 2, even if the pur- 
chaser of the equity of redemption of item 1 is not a 

Ori«« % U964) CUI 712 ! AIR 1905 

Orissa 63 (65, 66) (Pt B) (Prs 7, 8). 


p .P' ^'?j P* I> R* 9 — Suit for redemption — 
P rties Failure to add some of the parties interested 
-Suit not defeated if Court can deal with rights of 
parties before it in their absence. 

The combined effect of O. 1, R. 9 and O. 34, B. 1 
in so tar as mortgages are concerned is that all per- 
sons whose rights and interests are adjudicated upon 
and determined in the suit are to be added as parties 
i ■failure to add one or more such persons 
should not have the effect of defeating the suit, if 
^ourt in their absence, can deal with the matters in 
controversy so far as regards rights and interests of 
the parties actually before it. 

Where the plaintiff had established his title of 
equity of redemption with regard to a substantial 
portion of the property mortgaged he is entitled to 
a decree for redemption even if the owner of the 
equity of redemption with regard to the rest of the 
property is not impleaded. AIR 1946 Pat 225, Dist.; 
AIR 1958 Pat 67, Rel. on. ILR 41 Pat 678 : AIR 1962 
Pat 191 (192) (Pr 4) (DB). 


3. “Subject to the provisions of this Code.” 

■-O. 34, R. I, O. 1, R. 9—Construction and scope— 

Subject to the provisions of this Code”—Effect of 
7" Applicability Failure to implead all persons 
interested in equity of redemption — If necessitates 
dismissal of suit. 

Rule 1 of O. 34 begins within the words “subject 
to the provisions of the Code” and one of the provi¬ 
sions of the Code is contained in O. 1, R. 9. It is, 
therefore, obvious from the terms of R. 1 of O. 34, 
itself that its provisions are subject to the provisions 
of R. 9 of O. 1. 

A mortgage suit in which all the persons interested 
in the equity of redemption have not been joined as 
required by O. 34, R. 1, need not necessarily fail, the 
provisions of O. 1, R. 9, being just as applicable to a 
mortgage suit as to any other suit. Wherever it is 
possible to do justice between the parties actually 
before the Court it may be done in spite of the fact 
that some necessary parties have been left out. Where 
however it is not possible, the whole suit has got to 
be dismissed. AIR 1922 Pat 051; AIR 1931 Pat 164; 
AIR 1925 Cal 152 and AIR 1932 Cal 34, Foil.; AIR 
1933 Cal 621 and AIR 1910 Pat 310, Dissented from 
60 Cal W N *903 : AIR 1956 Cal 625 (629) (Pt D) 
(Pr 10). v 

O. 34, R. 1, O. 1, R. 9 — Suit for redemption — 
Parties—Non-joinder of an interested party will not 
defeat suit if Court can deal with rights of parties 
before it in absence of interested party. 

Order 34. R. 1 by its very terms, is subject to the 
provisions of O. 1, R. 9 and must be read together. 


O* 34, R. 1 — Redemption suit — Failure to join 
necessary party when fatal to suit. 

Order 34, R. 1 is a rule of mere procedure and it 
is controlled by the provisions of O. 1, R. 9. A suit 
for the enforcement of the mortgage security or for 
the redemption of mortgage is not necessarily liable 
to dismissal if all persons having an interest either 
in the mortgage security or in the right of redemp¬ 
tion have not been made parties. If an effective 
decree can be passed and rights of those parties not 
before the Court can be properly safeguarded even 
in the absence of some of the parties, suitable relief 
shall not be denied to the plaintiffs. In some cases 
it is possible that in the absence of the interested 
paities Courts may not be able to give such a relief 
and so the presence of ail the parties interested might 
be insisted upon. 

It is not the law in India that one of several mort¬ 
gagors cannot redeem more than his share unless 
the owners of the other shares consent or do Dot 
object. Subject to proper safeguarding of the right 
to redeem, which these owners may possess, one of 
several mortgagors can redeem the entire mortgage. 
Thus even when no consent has been obtained of all 
the mortgagors only some of the mortgagors can 
redeem the mortgage. If, however, such consent has 
been obtained then the case of redemption by some 
only of the mortgagors would be much stronger. 

AIR 1921 P C 125, Relied on. 

In a suit for redemption, the defendants contended 
that one of the sons of the mortgagors who was a 
necessary party was not joined as a party ana tna 
the suit therefore did not lie. It was found that the 
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redemption suit was being conducted by this son as 
a mukhtiar khas of the plaintiffs. In the witness box 
he gave out that he had been adopted in another 
family and that he had no interest in the mortgaged 
property and that he did not want any safeguarding 
of his rights, that even if he had any interest, he 
consented to the bringing of the suit for redemption 
of the entire property by the plaintiffs. 

Held, that the suit was maintainable. 1951 Raj 
L W 284 : AIR 1952 Raj 69 (72) (Pr 16) (DB). 

4. "Persons having an interest either in the 
mortgage-security or in the right of 

redemption.” 

— — O* 34, R. 1 — Parties — Person claiming certain 
right in equity of redemption. See Ibid, O. 1, R. 10. 
AIR 1954 Ajmer 30. 

-O. 34, R. 1 — Usufructuary mortgage — Lease 

back to mortgagor and rent note by latter—Default 
in payment of rent—Suit for possession and arrears 
of rent—Decree — Execution for possession only — 
Decree for rent getting barred—Suit for redemption 
by second mortgagee — Right of first mortgagee to 
claim amount or decree for rent as redemption price 
from second mortgagee. 


debt which he had recovered against the mortgagor, 
M and which he had allowed to become time barred. 
ILR 16 Cal 307 (PC); A I R 1940 Lah 333, Dist. A T R 
1919 Mad 59, Rel. on. ILR (1951) Bom 209 : 52 Bom 
L R 892 : AIR 1951 Bom 19 (22) (Pt A) (Pr 0) (DB). 

-O. 34, R. 1—Parties — Persons having interest i» 

right of redemption. See Ibid, S. 11. AIR 1954 Cal 
367. 

-O. 34, R. 1 — Suit for mortgage money — Prior 

lessee if necessary party. See Ibid, O. 1, R. 10. AIR 
1958 Ker 311 (DB). 

-O. 34, R. 1—Suit for redemption—Parties. 

In a suit for redemption mortgagee is the only de¬ 
fendant. He cannot ask that other person having 
better title to the mortgaged property should be im¬ 
pleaded as a party. AIR 1950 Kutch 42 (43) (Pt B) 
(Pr 2). 

~—O. 34, R. 1—Parties — Person in adverse posses¬ 
sion. 

Where a person does Dot expressly deny the mortga¬ 
gor’s prior title but claims one in defence by adverse 
possession he is not wrongly impleaded in a redemp¬ 
tion suit. AIR 1950 Madh-B 41 (42) (Pt A) (Pr 6). 


On 19-5-1923, M executed a usufructuary mort¬ 
gage of his property for Rs. 5,000 to the 1st defen¬ 
dant and took back the property on lease under a 
rent note agreeing to pay rent to the 1st defendant, 
and continued to remain in possession. On 31-12- 
1930, M executed a second mortgage of the property 
in favour of the plaintiff, who sued on his mortgage, 
obtained a decree and brought the property to sale. 
He himself purchased the mortgaged property at the 
sale on 25-10-1937. The mortgagor, M who con¬ 
tinued in possession, from 1923 to 1930, did not pay 
rent to the 1st defendant, who in 1928 brought a suit 
for possession and for arrears of rent on the basis of 
the rent note. He obtained a decree in his favour 
in 1930, and obtained possession under the de¬ 
cree, but did not execute the decree for rent. He 
assigned his mortgage to the 2nd defendant. In 1943, 
the plaintiff filed a suit for redemption of the posses¬ 
sory mortgage in favour of the 1st defendant, of the 
year 1923. The second defendant claimed in that 
suit from the plaintiff, as part of the mortgage debt, 
the rent for the period from 1923 to 1930, during 
which the mortgagor remained in possession of the 
property. The decree for rent obtained by the 1st 
defendant against M had now become barred by 
limitation and unexecutable. 

Held : That though ordinarily the mortgagee in 
a redemption suit would be entitled to claim interest 
without giving any credit for the rent for the period 
lrorn 1923 to 1930, the mortgagee, having actually 
sued the mortgagor for rent and obtained a decree in 
his favour which at the date of the suit for redemp¬ 
tion had become time-harred and unenforceable, the 
mortgagee, 2nd defendant, was not entitled to claim 
die lull interest without giving credit in respect of 
the amount covered by the decree for rent. 

When the mortgagee obtained judgment for rent 
against the mortgagor, the true position in law is that 
the liability of the mortgagor to pay rent (in lieu of 
inteiest) came to an end and became merged in the 
decree of Court, and the claim of the mortgagee was 
no longer in respect of rent but was in respect of a 
judgment-debt. As the judgment-debt was no longer 
an enforceable one, and it was not open to the mort¬ 
gagee to obtain satisfaction of that decree, the second 
defendant (the mortgagee) was liable to deduct from 
the amount of interest claimed by, and payable to 
him on the mortgage debt, the amount of the judgment- 


-O. 34, R. 1—Decree for sale of mortgaged pro¬ 
perty—Son of judgment-debtor, not in actual exis¬ 
tence at the time of court-sale, cannot question the 
sale and he has no right of redemption. 


Once a mortgage decree has been passed, the Court 
will be entitled to execute the same so as to bind the 
persons subsequently acquiring an interest in the 
equity of redemption. It will not be obligatory on 
the part of the decree-holder, apart from the provi¬ 
sions of O. 21, R. 22, C. P. C. to issue notice of execu¬ 
tion to such persons. This principle will apply with 
greater force in the case of persons who are not in 
actual existence then. No decree-holder can be ex¬ 
pected to anticipate the birth of sons in the family 
of the judgment-debtor and provide for their repre¬ 
sentation in the execution proceedings. JLR 22 Mad 
372, Rel. on. Where the mortgagee in his suit for 
sale of mortgaged property impleaded all those per¬ 
sons who were interested in the equity of redemption 
on the date of the suit and a decree for sale was 
passed, the son of the judgment-debtor, who was not 
in actual existence at the time of the court sale, can¬ 
not question the sale and no right of redemption 
would be left to him after the sale. A I R 1943 Mad 
202 and (1858) 28 L J Ch 132 (137), Distinguished. 

' 7 Mad L W 534 : ILR (1964) 2 Mad 463 i AIR 1965 
Mad 176 (176, 177) (Prs 4, 7) (DB). 


w. tv 1, o. — oUit on mortgage by mort¬ 
gagee-interest of deceased mortgagor imperfectly 
represented by one of his legal reoresentatives who 
is in possession of the property — Bona fides of mort¬ 
gagor—Decree passed in favour of mortgagee is bin¬ 
ding on other legal representatives. See Ibid, S 52 

AIR 1961 Mad 428. 


O. 34, R. 1— Sale — Validity — Decree against 
person in possession of mortgaged property after 
death of morlgagor-Execution—Sale—Title of pur¬ 
chaser—Real heir not party to suit or execution—If 
bound—Remedy. 


uu uuu'.jc Rooiu ?ne rundamenta 
principle that the title of a person to property car 
not normally be affected by any proceedings to whic 
he is not a party. There are, however, well recognise 
exceptions to this rule, e.g., though a person may nc 
be a Party to an action his interest in the propert 
may still be bound if he can be said to have bee 
sufficiently represented in the proceedings. When 
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mortgagee institutes a suit bona fide against the per¬ 
son in possession of the estate of the (deceased mort- 
gagor> who is in such possession in assertion of a 
claim to sue ^ed t > that estate, and where a person 
purcha es the mortgaged property bona fide in execu¬ 
tion ot i he decree passed in such suit, such purchaser 
gets lull title to the mortgaged property by virtue of 
such sale, and the real heir is bound thereby, his 
only remed ✓ in a proper case, if at all, being to get 
the sale set aside by appropriate proceedings in time. 

ILR (1950) Cut 413 : AIR 1951 Orissa 212 (215, 216 
219) (Pt A) (Prs 9, 14, 26) (DB). 


O. 34* R* 1 —Suit on mortgage against transferee 

of equity of redemption — Mortgagor if necessary 
party. 

A mortgagor is a necessary party to the mortgage 
suit and as against the mortgagee he does rot cease to 
have any interest in the mortgaged property merely 
because he has sold the equity of redemption to ano- 
ther person who has kept the mortgage money with 
him in order to pay off the mortgage. As against the 
mortgagee he still remains a mortgagor and he is still 
interested in the mortgaged property and therefore 
if the mortgagee files a suit to enforce his mortgage, 
the mortgagor is a necessan party notwithstanding 
the fact that he has transferred the equity of redemp¬ 
tion to another person and to which transaction the 
mortgagee is not a party. f50) 3 Sau L R 256 (DB). 

— O. 34, R. 1 — Mortgagor’s title to portion of 
property in dispute— Decree for sale of entire 
property without decision on dispute cannot be 
passed. 

W here in a suit for sale of mortgaged property, 
mortgagor’s right to hypothecate a portion ot the suit 
prop rty was disputed by a subsequent encumbrancer 
impleaded as a defendant and who claimed title in 
himself : 

Held that a decree for the sale of the entire pro¬ 
per^ with >ut deciding mortgagor’s right to the dis¬ 
puted portion could not be passed. AIR 1950 Trav- 
Co 37 (38) (Pr 5) (DB). 

5. Person setting up paramount title. 

-O 34, R. 1 —Paramount title—Question of — See 

Debt Laws—U. P. Agriculturists Relief Act (27 of 
1934) S. 12. AIR 1955 All 172 (DB). 

•-O. 34, R. 1— Paramount title—Person claiming 

—Decree against—Validity. 

It is now well settled that a person having a para¬ 
mount title is not a necessary p^rty in a mortgage suit 
and need not be impleaded. But if a mortgagee in a 
suit brought on a mortgage impleads certain other 
persons who were setting up an adverse title to the 
mortgagor, the Court may on an objection made by 
such defendants discharge them from the array of, 
parties and leave the dispute for decision in another. 

Where however the defendants having paramount 
title take up contradictory pleas and on that account 
they do not claim to be discharged and an issue 
is framed as regards their rights for decision on the 
merits and the issue is decided the decision is binding 
on the parties and it cannot be said that the Court 
either went beyond its jurisdiction or did anything 
which was so improper or illegal that the Court of 
appeal must even in the absence of any prejudice 
interfere. The rule as to impleading persons having 
paramount title is more a rule of convenience and 
prudence than a rule affecting the jurisdiction of the 
Court. Case law discussed. AIR 1918 All 81 and AIR 
1937 All 251, Expl. Mst. Satvati v. Kali Shankar, 
1954 All L I 645: 1954 AH WR(HC) 586 :ILR 
(1955) 1 All 523 ; AIR 1955 All 4 (6) (Pr 8) (FB). 


O. 34, R. 1—Person setting up paramount title. 

A person setting up a title paramount to that of 
the mortgagor and the mortgagee should not be 
joined as a party in the mortgage suit for he is neither 
interested in the mortgage security nor in the rights 
of redemption. 12 Fnd App 171 (P C), A I R 1916 P C 
18 and AIR 1918 All 81, Foil. ILR (1951) All 545. 

O. 34, R. 1 —Parties — Person claiming by para¬ 
mount title—Addition of— Propriety—See Ibid, O. 1, 
R- 10. AIR 1958 Ker 311 (DB). 


O 34, R. 1—Mortgage—Paramount title—Right 
to—Partition by mortgagee purchaser* 

The mortgagor mortgaged his share in property 
to A and subsequently created another mortgage in 
favour of B. B sued on his mortgage without im¬ 
pleading A and obtained a decree and at the Court 
sale held in execution, he purchased the mortgagor's 
share subject to the mortgage of A, and also obtained 
symbolical possession Before this execution, A, also 
had filed a suit on his mortgage without impleading B 
and obtained a decree. In execution, he purchased the 
mortgagor’s share of the property and obtained 
symbolical possession. This was after B had obtained 
symbolical possession. B fled a suit for partition im¬ 
pleading all the co-sharers ; 

Held, that the plaintiff could be given a decree for 
partition conditional on his redeeming the mortgage 
of A. (Scope of the decision in A I R 1933 Mad 583 
(FB), indicated.) (’45) 58 Mad L W 203 : 1945 Mad 
W N 237: 1945-2 Mad L J 1 (2). 


•-0.34, R. 1—Mortgage suit—Parties—Persons ,n 

possession of mortgaged property claiming para¬ 
mount title. 

In order of reference in suitable cases question of 
paramount title can be gone into in a mortgage suit, 
but it is not obligatory on the mortgagee to implead 
such persons merely because they are in possession of 
the mortgage property. It may i ot be necessary, 
particularly in a suit for sale, for the mortgagee to 
complicate the litigation if the other items are consi¬ 
dered sufficient to satisfy the mortgage debt or if he 
does not w^ant to purchase the disputed item in execu¬ 
tion of his decree. Rukhmabai v. Krishnarao 
Shankarrao, 1952 NagL J 450 : ILR (1952) Nag 243; 
AIR 1952 Nag 145 (14S) (Pt B) (Pr 11) (FB). 

-O. 34, R. 1 — Suit for redemption — Question of 

paramount title cannot be the subject-matter Parties 
contesting the suit even though entitled to get their 
names struck out from pleadings—Decree passed can¬ 
not he avoided. 1961 B L J R 443. 


-O. 34, R. 1, O. 14, R. 1.— Issue of paramount 

itle when necessary—Omission of issue Effect. 

Although in an ordinary mortgage suit title para- 
nount to and independent of the mortgagor is not a 
lecessary issue and should, as far as possible, be 
xcluded from the trial of a mortgage suit, that is not 
n absolute principle w’hich should apply to the cir- 
umstances of each case. Where the leaving of such 
n• issue undetermined would lead to inconvenience 
r hardship, it is proper that it should be tried in a 
lOrtgage suit, and, therefore, if a defendant in a 
lortgage suit sets up a paramount title and without 
bjection goes to trial upon that issue, neither party 
an afterwards say that the issue was irrelevant, but 
is also settled that in order to displace the prior 
tie of such a defendant the plaintiff must specihca y 
[lege in his plaint a distinct case against such a 
efendant, and, where the plaintiff in a mor g g 

ction does this, it is incumbent upon the 

> establish his priority; if he fails to do so, he w' 
ot be allowed to raise that question in a subseque 
Rt of his own. There is no rule of law, howew , 
iat such a defendant is bound to set up as a deteDce 
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that he has also a paramount title. He will not be 
precluded from raising the question of his priority in 
a suit ot his own. Case law referred. 1957 Pat L R 
357 : ILR 36 Pat 1080 : AIR 1958 Pat 110 (112) 
(PtB) (Prs 10, 11, 13,16) (DB). 

-0. 34, R. 1—Mortgage redemption suit—Parties— 

Person claiming paramount title is not necessary party. 
AIR J951 Pat 352 (353) (Pt A) (Pr 3) (DB). 

-O. 34, R. 1—Paramount title set up by one 

defendant—Suit for redemption—Trial of. 

It is not an invariable rule that whenever a para¬ 
mount title is set up in a suit on mortgage it should 
not be tried. The question whether issues of title 
paramount should or should not be decided in a 
mortgage suit is dependent on each particular case. 
Thus, where the adverse possession, set up by one of 
the defendants in a suit brought by the mortgagor for 
redemption, does not extend to a period before the 
date of the mortgage the defendant cannot be said to 
be a person not interested in the mortgage security, 
and paramount title, set up by him, should be deter¬ 
mined in the suit and the mortgagor should not be 
made to litigate the same matter over again. AIR 1935 
Lah 315; AIR 1937 All 251; AIR 1937 Mad 170, Rel. 

on. Case-law ref. 55 Pun L R 517 i AIR 1954 Puni 
85 (86) (Pr 8). J 

-O. 34, R. 1 and S. 99—Paramount title — Person 

claiming impleaded as party—Failure to object — 
Objection cannot be raised in appeaf-Objection taken 
in trial Court — Objection should prevail. AIR 1955 
N U C (Raj) 4071. 

—O. 34, R. 1 — Mortgage suit — Parties — Person 
claiming title paramount* 

In a suit to enforce :a mortgage, ordinarily the 
parties necessary are the mortgagors and persons 
claiming under him. Persons claiming title indepen¬ 
dently of the mortgagors, that is to say, claiming title 
paramount, are ordinarily not necessary or even proper 
parties to a mortgage suit. There may be cases where 
though a stranger may claim title to the properties 
independently of the mortgagor, the mortgagee may 
set up a case that the independent title-holder is 

^ y k a .u na ^, ldar f ° r the mort gagor in which case 
though the title set up may appear apparently to be 

paramount really it is not. These cases apart, the case 

of a real title paramount would be beyond the scope 

a mortgage. 1951 «Cer L T 64 - 
AIR 1951 Trav-Co 133 (134) (Pt B) (Pr 7). 

6. Parties to a suit for foreclosure, 
sale or redemption. 

c . I Parties Suit to enforce charge — 

Subsequent mortgagee is necessary party. 

Wtiei-e subsequent to the creation of a charge on 

suit P broimliV* ,~ l pr ? per,y .! s mortgaged, then to the 
suit brought to enforce the charge, the subsequent 

mortgagee is a necessary party. AIR 1957 All 

(615) (Pt O) (Pr 155). iy ° 7 AU 5 ' D 

* ^1* R * I “~ , Suit 0n mortgage by one of mort¬ 

gagees Maintainability — Impleading of co-mort- 

loS fFBb 66 Contract Act < 18 " 2 )- S. 45. AIR 1950 All 
—-O. 34, R. 1 - Scope - Suit for redemption - 

thIhelrffih«U ° f S' 34 ' R ’ 1 are Operative and 
the heirs ot the deceased mortgagor cannot be treated 

as being merely proper parties to the suit They are 
casI el iL h r ever ’, that in ,h F circumstances of the 

i heirs who were already on the record 

proyi ioi s" raft 1 ! the 0the ™ and that the 

l ovisions ot O. 34, R. 1 were sufficiently complied 
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(101) (Pt I B) 1 (p 55 3) 7 ASS<lm 404 ! AIR 1957 AsSam " 

- O. 34, R. 1 — (Transfer of Property Act (1882), 
Ss. 76 and 82) — Mortgagee releasing property in 
possession of transferee from mortgagor, it neces- 
sary party in foreclosure suit. * 

Ordinarily a transferee purchasing part of the 
mortgaged property is a necessary pirty to the suit 
on the mortgage but a mortgagee can release part of 
the mortgaged property and the mortgagor’s interest 

in it without losing his right to throw the whole of 

the mortgage debt on the remainder of the property 
It is not obligatory on mortgagee to loin a subsequent 
purchaser in the suit. It does not matter whether he 
chooses to release some of his mortgagors voluntarily 
or whether he is compelled to give up his claim 

a ?^L nS f i pen ) or a g a > ns t subsequent transferees because 
oi the law of limitation, fn both the cases he is entitled 
to throw the whole of the mortage debt on the rest 
ot the mortgage security. 1959 Nag L J (Notts) 90. 

. ?; R* 1 Application under proviso to S 10 
Dekkhan Agriculturists Relief Act—Mortgage tran- 
saction—Necessary and proper party—iDebt Laws— 
Dekkhan Agriculturists Relief Act (1879), S. 53). 

Toan application under Proviso to S. 10, Dekkhan 

Uru S Re ! ,e . f Actl a mortgagee, who has sold 
. : s title and interest to another, ceases to be 
interested in the mortgage security and as such he is 

n 0t i % n6 P e o SSary L party , within the meaning of O. 34, 
K. J, Civil P C. though he may be a proper party. 

And unless it is shown that he was a necessary party 

the argument, that the revisional application under 

3. 53 abated in consequence of his death and in con. 

sequence of the failure of the plaintiff to implead his 

,p r di cannot su cceed. AIR 1956 Bom 234 (235) 

O. 34, R. 1—Parties—Puisne mortgagee—Neces¬ 
sary party in—Suit on mortgage by prior mortgagee” 

Under 0.34, R. 1, a puisne mortgagee is a neces¬ 
sary party to a suit by a prior mortgagee, whereas in 
a suit by a puisne mortgagee a prior mortgagee is not 

a necessary party. If a prior mortgagee sues on his 

mortgage- obtains a decree and takes his decree to 
execution, all the proceedings between him and the 
mortgagor do not affect the puisne tmortgagee’s right 
to redeem. When the moitgagor creates a mortgage, 
the first mortgagee is entitled to the mortgagee’s 
rights, and the equity of redemption vests in the 
mortgagor. When a second mortgage is purported to 
be made by the mortgagor, what is ready mortgaged 
by the mortgagor to the second mortgagee is the 
equity of redemption. After such a second mortgage 
is executed, the equity of redemption vests both in 
the mortgagor and the puisne mortgagee. That is the 
basis of the rule under O. 34, R. 1, which requires 
that in a suit by a prior mortgagee the puisne mort 
gagee must be impleaded in order that the whole of 
the equity of redemption should be properly reore 
sented before the Court. ILR (1954) Bom 10: 55 Bom 
LR 458: AIR 1953 Rom 405 (406) (Pt B) (Pr 4) (DO). 

O. 34, R. 1 Subsequent mortgagee added as 
party to mortgage suit - Suit valued on amount due 
on plaintiff s prior mortgage — Amount •due on 
subsequent mortgage exceeding Court’s jurisdic 
tion—Court has jurisdiction to pass decree in favour 

Bo.n U 426? Uent m ° rtgagee ' See Ibid ' S - 6 - AIR 1951 

O. 34, R. I—Parties — Suit for declaring charo 
of Corporation of Calcutta - Transferee after preH 
minary decree declaring charge but before ^nai 

assfrif— " pr ” p " p,,,p - "•<■•£! 

Where in a charge suit filed by the Cornoratinn 
Calcutta, the appellant purchased the disputed pre! 
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raises after the passing of the preliminary decree 
declaring the charge but before the passing of the 
final d ecree, the decree is executable against him 
although he was not made a party to the final decree. 

lie is neither a necessary nor a proper party to the 
charge suit. Then again the purchase was made when 
the lis had not yet concluded and the principles of 
the doctrine ot lis pendens would apply and he 
would be bound by the charge decree although he 
was not made a party in the final decree. (’58) 62 
Cal \V N 288. 

-O. 34, R. 1 and S. 99 — Parties — Person im¬ 
pleaded as subsequent encumbrancer raising plea 
and obtaining finding adverse to him — Contention 
in second appeal that he was unnecessary party and 
his rights should not have been adjudicated upon — 
Not permissible. 

In a suit on a simple mortgage for recovery of 
mortgage money one oi the defendants who was im¬ 
pleaded as a subsequent encumbrancer, raised a plea 
that the mortgagors had no right or interest in the 
property and therefore had no right to execute the 
mortgage. He did not raise any objection to his hav¬ 
ing been impleaded as a party in the suit. Issue was 
framed and decided against that defendant. 

Held, that having raised and obtained a decision 
adverse to him the defendant could not claim in 
second appeal that he was an unnecessary party in 
the suit and that his rights should not have been ad¬ 
judicated upon in the suit: AIR 1955 All 4; AIR 1925 
Cal 973; AIR 1928 Mad 2, Rel. on; AIR 1958 Ker 3ll, 
Disting and Expl. 1968 Ker L T 937 : 1963 Ker L J 
543 : 1LR (1963)2 Ker 347. 

-O. 34, K. 1 — Suit for redemption by original 

mortgagor’s daughter — Order impleading agnates at 
instance of mortgagee is improper. See Ibid, S. 115. 
AIR 1950 Kutch 63 (2). 

-O. 34, R. 1 — Interest of purchaser under mort¬ 
gage decree — While purchaser at execution sale 
under money decree gets rights of judgment-debtor 
as they existed at date of sale, purchaser at execution 
sale under mortgage decree gets rights of mortgagee 
as well as that of mortgagor, as they existed on date 
of mortgage — But for purposes of latter, mortgagee 
should implead in his suit all persons entitled to re¬ 
deem. ILR (1965) 1 Mad 51 (DB). 

-O. 34, R. 1 — Parties — Suit by co-mortgagees — 

Necessary parties — Omission to implead _ Effect 
— Impleading beyond limitation — Competency of 
suit — (Limitation Act (1908), S. 22). 

It is well settled that a mortgage is one and in¬ 
divisible in regard to the amount and security. No 
suit can therefore be filed to enforce a mortgage 
which entails the disintegration of either of them. All 
the mortgagees should normally join, but if some of 
them refuse to join, they should be made defendants. 
Such mortgagee defendants are not pro forma parties 
but are necessary parties. The omission to implead 
them within time would result in the dismissal of the 
suit as the plaintiffs would not completetly represent 
the mortgagees’ interest. AIR 1952 Bat 161, Dissented 
from- IW122 Mad 209, Rel. on. 71 Mad L W 606 : 
ILR ’(1958) Mad 1066 : (1959) 2 Mad L J 74 : 1958 
Mad W N 527 : AIR 1958 Mad 621 (622, 623) (Prs 3, 

4,6) (DB). 

_q. 34 , R. 1 , O. 9, R. 13— Puicliaser at court sale 

of equity of redemption during pendency of suit on 
mortgage — Whether can apply for setting aside 
decree under O. 9, R. 13. 

A person who is not interested in the equity of re¬ 
demption on the date of the institution of the suit is 
not a necessary party to the mortgage suit under 


O. 34, R. 1 of the Code. However R. 1 of O. 34, does 
not contemplate a case of a person who acquires 
interest of a mortgagor during the pendency'of the 
suit. As he becomes interested in the equity of re¬ 
demption, it would be competent for him to make an 
application under O. 22, R. 10 for permission to con¬ 
test the suit as an assignee of the mortgagor. Theie- 
fore, even if a subsequent purchaser of the mortgaged 
property may not be a necessary party with reference 
to O. 34, R. 1, it would not follow that he would not 
be entitled to take part in the proceedings as a person 
claiming under the mortgagor. In this respect, it 
would obviously make no difference that he acquired 
an interest in the equity of redemption by an involun¬ 
tary and not a voluntary sale, for in either case there 
would be devolution of interest upon him within the 
meaning of O. 22, R. 10. In such a case, the subse¬ 
quent purchaser would also have the right to apply 
under O. 9, R. 13 for setting aside the final decree for 
foreclosure. 1955 Nag L J 380:ILR (1955) Nag 509: 
A I R 1955 Nag 238 (239) (Ft A) (Pr 7) (DB). 

--O. 34, R. 1 — Parties—Person having inchoate 

interest—Necessary party. 

W here after the house was mortgaged by A it was 
sold in execution of money-decree and purchased by 
R but before the sale was confirmed the mortgagees 
brought a suit for foreclosure without making R a 
party to it and got possession of the house. 

Held, that R was a necessary party to the foreclo¬ 
sure suit. ILR 17 Mom 375, Foil.; ILR 9 Bom 10; AIR 
1936 Nag 209, not applied. 1952 Nag L J : 6S4 : AIR 
1953 Nag 258 (259) (Pt A) (Pr fc 3). 


-O. 34, R. 1—Parties—Trespasser in possession. 

Merely because a person is in possession of the 
mortgaged property, he cannot be said to have such 
interest in the mortgage, security or in the right of 
redemption as would make his joinder as co-defen¬ 
dant *to a suit to enforce the mortgage absolutely 
necessary under O. 34, R. 1, C. P. Code. Until a 
trespasser perfects his title by adverse possession, the 
law cannot recognise any right in the trespasser as 
against the mortgagee. ILR (1952) Nag 238 i 1952 
Nag L J 250 : AIR 1953 Nag 4 (5) (Pt C) (Pr 10). 

-O. 34, R. 1—Suit for redemption — Possessory 

mortgage — Assignee from mortgagor of share in 
surplus profits, is not proper or necessary party 
(obiter). 


In a redemption suit the only parties necessary are 
arsons who either directly or derivatively are con- 
?cted with the transaction. On the one side tnere 
■e the mortgagors and on the other the mortgagees, 
he mortgagors may be represented by ethers w io 
iare the equity of redemption with them obtaine 
n a subsequent transfer, .or persons like trustees, 
hcial assignees, receivers, etc. Any other P er ^^ 
ho seeks to join in a redemption suit with 
ortgagors has to show the character he enjoys and 
is right to be arrayed as a plaintiff. Strictly speaking- 
o person who does not share the equity of redemp- 
on is a proper or a necessary party in a redemp ion 
lit nor can a redemption suit be turned into one 
ifferent nature. (1862) 66 E R 635, Rel. on. 

Obiter In a suit for redemption of a P osses /° r ^ 
lortgage a person who is merely an assignee 
./mortgagor of a half share in the surplus ggg 

) which the mortgagor might be'entitled or, taking 

^counts, and who has no other ,n ( te ^ ? unc ] er 

rged property or in the equity of r ^ pr or 

ie terms oi ^ 'JTlU 

grift?.®; AIB 19?! N.g 25 <27) (F> B) (Pr IS 

)B). f — 

n cm r l_Suit for enforcement of mortgage 

" B C .nfc h.ving ..Id «•*.«* 
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property in execution of money decree not necessary 
party—Applicability of S*45-Bof Banking Companies 
Act (1949) — Jurisdiction of High Court when no 
relief claimed against bank. 

In a mortgage suit by the mortgagee, a bank as an 
attaching creditor which had caused the mortgaged 
properties to be sold in execution of its money decree 
was impleaded as one of the defendants. The bank 
took a defence that it was not a necessary party. 
Without deciding the issue, the plaint was ordered to 
be returned to plaintiff for presentation to proper 
Court, because one of the defendants in the suit was 

a bank. On appeal to the High Court against the 
order ; 

Held, that it is only persons interested in the 
mortgage security or in the equity of redemption that 
have necessarily to be made parties to a suit under 
O. 34, R. 1 . An attaching decree-holder in execution 
of a money decree is not a necessary party to a suit 

r y * or recovery of mortgage money. 

Held further that in order that the High Court may 
have jurisdiction to entertain an application under 
S* Banking Companies Act (1949), there 

should either be a claim by or against the Bankin 
Company. Bank against whom no relief was claimeu 
was not a necessary party in the mortgage suit. ILK 

Cut 36 : 30 Cut L T 329 : AIR 1964 Orissa 
228 (228) (Prs 4 , 5 , 6 ). 

—-O. 34 R. 1 — Necessary party — Subsequent 
alienee—Alienation subsequent to decree — Defence 
open to alienee—Suit for possession by mortgagee. 

No doubt, a suasequent alienee is a necessary party 
“d 0 r ,p. 34, R. 1 to a suit on the mortgage, but where 
the alienations were subsequent to the final decree in 
the foreclosure suit, the defence open to the subse¬ 
quent alienee of the mortgaged property cannot be 
that the mortgage decree is invalid, but the defence 
can be that he is entitled to redeem the mortgage, and 
that a suit for possession is not maintainable against 
him, and that in that suit he cannot be asked to 
redeem as defendant. AIR 1931 All 460 (FR) and 

AIR 1944 Pat 119, Foil. 22 Cut L T 337 AIR 1956 

Orissa 165 (169) (Pt G) (Pr 22) (DB). * 1956 

"P* 34 ’ 1— Suit for redemption-Addition of 

parties as defendant- Intervener’s interest adverse to 
mortgagee defendant—Conversion of suit into title suit 
f t permissible Addition of intervener as defendant 
could not be made. AIR 1964 Pat 44 (Pr 4 ). 

r 0-34, R. 1 — Parties — Trespasser in possession 
for rcStion. PrOPerty - If part * to suit 

Trespassers in possession of any, or all the mortga- 

parties, within the meaning of Order 34 , Rule 1 , to a 
suit based on a mortgage; but certainly they are proper 
parties and it cannot 1 >e laid down as a general rule 

AIR ' 192 4 h Rit d m-T 6 r \° any case ’ be made Parties. 

air 1921 Na * 67 and 

fh J. u i Wlth ? Ut an y , Iawful tRle, these defendant 
should have been made parties to the suit, and, their 

alleged claim of redemption investigated, and tried 

and decided before a decree for redemption was passed 

in favour of the plaintiffs. Held further that the 
defendants themselves having invited a decision about 
their alleged redemption from the trial Court, it was 
not open to them on appeal in the Court of Appeal 
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below to raise the question that the suit was bad for 
misjoinder of parties on their account. AIR 1961 Pat 
28 (33, 34) (Pt.D) (Prs 50, 51, 52). 


O. 34, R. 1 —Proper parties. 


In mortgage suit the only proper parties are the 
mortgagor and the mortgagee and those who have 
acquired interest under them subsequent to the mort¬ 
gage. It is not competent for the mortgagee to make 
as party defendant, one who claims adversely to the 
title of the mortgagor and mortgagee. ILR 36 Pat 

1086:1957 Pat L R 357 : AIR 1958 Pat 110 (112) 

(Pt A) (Pr 9) (DB). ' 

O. 34, R. 1—Attaching creditor, if necessary 
party — Transfer of Property Act, 1882, S. 91 (f) 
[before amendment of 1929.] 

A judgment-creditor who has obtained execution bv 
attachment of property which is subject to a mortgage 
is not necessary party in a mortgage suit. TI.R 30 Pat 

613 : AIR 1951 Pat 254 (253) (It C) (Pr 10) (DB). 

I 0 - 34 ’. R - 1 —Suit for redemption by puisne 

against prior mortgagee - Mortgagor if necessary 
party. 7 

In a suit by a puisne mortgagee against the prmr 
mortgagee, broadly speaking, the original mortgagor 
is a necessary party though there mav be exceptional 
cases where Mils may not hold good and it may be 
possible for the Court to deal with the matter in 
controversy as regards the rights and interest of the 
parties actually before it. 1957 Raj L W 180 • t 1 P 

(1957) 7 Raj 23 : AIR 1957 Raj 21 (24 25)'^81 
(Prs 8 , 13) (DB). ’ ' a) 

O. 34, R. 1 — Proper party, See Ibid O 1 P in 

AIR 1955 NUC (Trav-Co) 5083 (DB) ’ P “ 10 * 


or 


O. 34, R. 1 — Attaching decree-holder, whether 
necessrry party — T. P. Act (1882), S. 91. 

In so far as an attaching decree-holder has no 
right to redeem the hypothecation bond he has no 
locus standi in a suit brought to enforce the hypo- 
thecation bond; he is not a necessary party to the 
litigation. But an attaching creditor may in certain 
cases be permitted to intervene and be made a nroner 
party to the suit for the purpose of safeguarding his 
rights, i.e. to see that the interest of his judgment- 
debtor which might be sold under the mortgage- 
decree to be passed is correctly determined 1 in 

(Pr 2 ) Ma<1 293 F0ll ‘ AIR 1952 Trav Co 74 (74) (I J !A^) 

——O. 34, R. 1 — Mortgage suit — Parties—Assign 
of mortgaged property. ka 

In a suit to enforce a hypothecation deed wherein 
a defendant was impleaded though he had already 
assigned whatever interest he had in the property 
before the suit, with an indemnity that in the event 
of the title assigned proving to be ineffeotive or 
defective in any manner he (defendant) was answer 
able to the assignee to the extent of that defect Held 

hat the transferor had sufficient interests in the suit 

in that be had to protect himself against the enforce- 

ment of the clause of indemnity in favour of the 

transferee. 1951 Ker L T 64 i AIR 1951 Trau rv io-> 
(134).(Pt A) (Pr 6) (DB). 1 Trav ' Co 133 

7. Benamidar. 

—O. 34, R. 1 — Suit for sale — Parties to suit — 
Benamidar — Benamidar for real owners inined 
party — Benamidar disclosing benami nature 

interest and disclaming all inferest ,® suit property 

- Real owners even then not joined as pa rtfes !i 
Decree passed i n such suit does not bind real owners. 
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r y^ ere in a suit on a mortgage for sale, a benamidar 
tor the real owners having interest in the mortgage 
Property is made a party and where even after the 
)enamular has disclosed the benami nature of his 
interest in the mortgage and disclaimed all interest 
in he suit property the pliintiff mortgagee does not 
bring the rjal owners on record, he does so at his 
own riSK and the decision as well as the decree passed 
therein cannot in any manner affect the rignts of f he 
real owners. AIH 1914 All 173 and 4 Cal VV N 283, 
Rel on; AIR 1918 P C 140 and AIR 1947 Cal 320, 
Detmg ; AIR 1929 Mad 208 and ILR 35 Cal 551 

vPIB)(PM 23? 29) 1 * 960 Andh ' Pra 59 - < 599 and 600) 

7 0- i —Preliminary decree in mortgage 

a 1 • 7,?P P , ation r person for being adaed as 
plaintiir in place of original plaintiff who was mere 

17-77. , ar — Application should be allowed. 41R 
1952 Cal ,02 (DB). 


mortgage—Competency—Election—Merger of riehts 

Ghinmah Goundan v. Subramania Chettiar, Mflsqi 1 
Mad L I 228 : 72 Mad L W 149 : ILR fMM M,d 
369 : AIR 1959 Mad 246 (FB) ( 1 Mad 

P‘ ® r . 2 . 7 ~ Sub-mortgage — Suit on 

mortgage — Sub-mortgagee impleaded as party and 
acquiescing in provision in decree for satisfaction of 

his claim and electing to work out remedy accord- 

wStainS"" ““ “'" Ce - 

Where a sub-mortgagee who is impleaded in a.suit on 
the original mortgage has acquiesced in the decree in 
such suit providing for the satisfaction of theclaim of 
the sub-mortgagee and elects to work out his remedies 
in that suit itself by enforcing the provision made in 
that decree for satisfying and eitinguishing his claim, 
a subsequent separate suit by him or his assigns to 
enforce the sub-mortgage is barred and cannot be 
maintained. AIR 1951 Trav-Co 92 (93) (Pr 4) (DB). 


8. Sub-mortgagee* 

O. 34, R. 1 Mortgagor selling property to prior 
mortgagee Consideration consisting of amounts 
cue on nis mortgage and subsequent mortgage 
Amount of subsequent mortgage kept with vendee- 
mortgagee for payment to subsequent mortgagee—Suit 
by sub-mortgagee of subsequent mortgagee for ea- 

iOrcemerit of his mortgage lor sale of property _ 

Original mortgagor owner is not necessary party 

(pflOHDB) 1 AH 5151 AIR 1953 AU 296 (300) < Pt 

— O 34, R. 1; O. 1, R. 9 and O. 22, R. 4 — Suit for 
redemption — Sub-mortgagee (in possession of some 
of the mortgaged properties) one of the defendants 

Death of the sub-mortgagee during pendency of 
the suit not noticed by Court — Joint decree passed 
by Court against both the sub-mortgagee and the 
mortgagee — Decree inexecufable even against the 
items of property in the hands of the mortgagee. 

Wherein a suit for redemption of a mortgage one 
of the defendants, who is a sub-mortgagee in admit¬ 
ted possession of some of the mortgaged properties, 
dies during the pendency of the suit and the Court 
without noticing the fact pas>es a joint and indivis¬ 
ible decree against both the sub mortgagee and the 
mortgagee, the decree cannot be executed even 
against the items of property in the hands of the 
mortgagee. In a suit for redemption of a mortgage, a 
sub-mortgagee in possession of some of the mortgaged 
properties is a necessary and essential party. Without 
such sub-mortgagee on the party array, the frame of 
the suit will be incompetent an^ hence the suit has to 
be dismissed notwithstanding the provisions of O. 1, 

R. 9, as O. 34, R. I is imperative. Further, as the 
non-impleading of the legal representatives of the 
deceased defendant will result in total failure of the 
suit, the same result must follow though the Court 
purported to pass a decree without noticing that the 
sub mortgagee had died. The decree cannot be 
executed even if the decree-holder limits his prayer 
for execution against the items of property in the 
hands of the mortgagee as the question, whether the 
decree is capable of execution cannot depend on the 
wording of the prayer in execution petition. 1963 Ker 
L J 554. 

-O. 34, R. 1 — Partial redemption — Suit for — 

Right oi sub mortgagee to resist. See T. P. Act (1882), 

S. 60 1957 Ker L T 1283. 

•-O. 34, R. 1 — Mortgage — Sub-mortgage — 

Nature and incidents ol — Rights and remedies of 
sub-mortgagee — Suit on basis of sub-mortgage only 

— Subsequent suit for relief on basis of original 


9. Prior mortgagees — Explanation. 

7?' R- 1 Section 11, Explanation—Mortgage 
suit by puisne mortgagee — Prior mortgagee joined as 
party to suit Latter dismissed from action being 
treated as unnecessary party —Finding as to genuine¬ 
ness or certain document is not binding on prior 

subsequent suit between parties. AIR 
1955 NUC (Pat) 242. 

O. 34, R. 1, Explanation — Suit by pusine mort¬ 
gagee Subsequent mortgagee not joined as party 
— Effect. 

The Explanation toR. 1 of 0.34 exempts the puisne 
mortgagee, from impleading the prior mortgagee as a 
party to the suit. A prior mortgagee need not be 
joined in a suit to be redeemed by subsequent mort¬ 
gagee, but not vice versa. AIR 1959 Punj 490 (494) 
(Pt D) (Pr 13). 

O. 34, R. 1 — Suit by puisne mortgagee — Prior 
mortgagee made party — Priority not challenged — 
Priority need not be set up. y 

A prior mortgagee who is made a party to the 
puisne mortgagee’s suit, is not bound to set up his 
prior claim unless it is challenged and hence he does 
not lose his priority on account of such omission. 
The auction purchaser in execution of the prior mort- 
agee’s decree can, in such a case, validly resist the 
elivery of possession, in execution of the puisne 
mortgagee’s decree. ILR 47 Cal 662 (PC), Rel. on.; 
1948 Trav L R 473. Dist. 1952 Ker L T 719 : AIR 
1952 Trav-Co 432 (432) (Pr 2) (DB). 

10. Muhammadan co-heirs. 

-O. 34, R. 1 — Muhammadan co-heirs — Right of 

some to represent all — Some co-heirs only implead¬ 
ed in suit on mortgage executed by deceased 
Effect. 

Where the mortgagee brings a suit on his mortgage 
after the death of the mortgagor, a Muhammadan, 
impleading some heirs only, believing bona fide, after 
due enquiry, that the persons impleaded by him are 
his only heirs and obtains a decree, that decree and 
the sale under it bind all the heirs of the deceased 
although such heirs were not made parlies in the 
suit. The doctrine of representation which in earlv 
times was applied only to execution proceedings ana 
the consequential sale following upon such a decree 
applies to cases where the deceased is a Muham¬ 
madan since there is no justification for limiting 
rule of representation to Hindu heirs only. 

There is also no valid reason for excluding t• ® 
application of the rule of representation to suit tor 
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sale of mortgaged property its operation and limiting 
it to money decrees and the sales held thereunder. 

(1959) 1 Andh W R 220. 

11# Joint Hindu family. 

--O. 34, R. 1—Mortgage suit by manager of joint 

Hindu family — Other members are not necessary 
parties. 

A mortgage suit brought by a manager of a joint 
Hindu family without impleading the other members 
of the family does not fail on account of non-joinder: 
Case law' referred. ILR (1949) 1 Assam 119 : AIR 
1950 Assam 12 (14) (Pr 13). 

-O. 34, R. 1 aod O. 1, R. 9 — Mortgage executed 

in favour of three persons forming joint Hindu 
family firm — Suit in name of joint family firm 
through manager is maintainable. 

A mortgage was executed in favour of three per¬ 
sons who were found to constitute a joint family 
firm. A suit to enforce the mortgage was filed through 
the manager. It was resisted on the ground that the 
mortgagees being three individuals, the firm which 
was not the mortgagee was not competent to sue. In 
the mortgage the three individuals were described as 
proprietors of the firm. The business was found to be 
ancestral. 

Held, that the suit in the name of the firm through 
manager was maintainable. A joint Hindu family 
firm has no entity disassociated from members consti¬ 
tuting the joint family itself. AIR 1901 S C 1277, Rel. 
on; AIR 1948 Bom 211 and AIR 1950 All 598, Dist. 
1964 M P L J (Notes) 118 : 1964 M P L J 582. 

-O. 34, R. 1—Suit against manager — Capacity in 

which manager is used not mentioned — Other 
members also not impleaded—Alienation by manager 
for legal necessity proved — All members of family 
held bound by decree. See Hindu Law — Joint 
family. 1961 Jab L J 1349. 

-O. 34, R. 1 and O. 1,R: 8—Joint Hindu family 

—Mortgage suit — Representation by minor mem¬ 
ber through his guardian—Validity. 

Tf the members of the joint family authorise only 
one of them to enter into a transaction on behalf of 
the family, that member alone is competent to re¬ 
present the other members of the family as well and 
it is sufficient in law to implead only that member as 
a defendant or a plaintiff to a mortgage suit. The fact 
that a minor member has represented the family 
through his guardian and has been impleaded would 
not affect the validity of the suit. The representation 
of an undivided family by a particular member de¬ 
pends upon the facts and circumstances of each case. 
ILR 7 Cal 739 and (1961) 14 Moor’s P C 160 and AIR 
1924 Pat 458 and AIR 1925 Cal 94, Rel. on. ILR 18 
Mad 33 and 38 Ind App 45 (PC), Dist. ILR 44 Pat 
255 : AIR 1963 Pat 274 (275, 276) (Prs 5, 10). 

-O. 34, R 1 — Scope — Hindu joint family — 

Mortgage suit against father — Minor son not joined 
as party—Decree obtained against father is binding 
on minor son See Hindu Law. AIR 1957 Pat 174 
(DB). 

12. Assignee of mortgage. 

-O. 34, R. 1 — Mortgage suit — Preliminary 

decree — Assignee of, applying for final decree — 
Application dismissed — Assignee bringing second 
suit on mortgage bond—Maintainability. 

Till the passing of a decree upon a mortgage bond 
the relationship of mortgagor and mortgagee Let ween 
the parties subsists, and so long as that relationship 
subsists, it is open to the mortgagee to file a suit on 
the basis of the mortgage and obtain a decree. There¬ 
fore, where after the preliminary decree was passed, 
the decree debt was transferred by the mortgagee and 

[Vol. 3 ] Fn.D, 23. 


the transferee applied for continuing ihe proceedings 
and for passing of a final decree but both the appli¬ 
cations were dismissed and therefore the transferee 
brought a fresh suit on the foot of the mortgage. 

Held that as no final decree had been passed the 
relationship of mortgagor and mortgagee subsisted, 
and the assignee who stepped in the shoes of the 
original mortgagee, was entitled to file a fresh suit for 
the recovery of the mortgage amount. (1963) 2 Andh 
L T 404 : AIR 1964 Andh Pra .297 (298) (Ft B) (Pr 8). 


13. Receiver in insolvency. 

-O. 34, R. 1—Suit for enforcement of mortgage— 

Necessary parties — Insolvency of mortgagor — Re¬ 
ceiver in insolvency—Joinder beyond limitation — 
Effect—S. 10, Limitation Act, whether attracted ~ 
Limitatinu Act (J90S), S. 10, Art. 132— Provincial 
Insolvency Act (1920), S. 28. 

Where a mortgagee brought a. suit on his mortgage 
after the mortgagor was adjudicated insolvent, with¬ 
out impleading the insolvency Court but impleaded 
the official receiver, appointed subsequently, as party 
after the period of limitation: 

Held, that, by order of adjudication the equity of 
redemption in the mortgaged property got transferred 
by operation of law in favour of the Court. When the 
receiver was subsequently appointed there was a 
second transfer by operation of law. The only way 
open to plaintiff was to implead the insolvency Court 
as a party to the suit iD its capacity as owner of the 
equity of redemption. The omission on the part of 
the plaintiff to implead the Court was fatal. The 
plaintiff was not entitled to claim that a fresh period 
of limitation started to run from the date of appoint¬ 
ment of the receiver. No effective decree for the en¬ 
forcement of the mortgage security could therefore 
be passed in the suit in the absence of the necessary 
parties. AIR 1927 Mad 1 (FB) and AIR 1950 Nag ~57 
and AIR 1953 Nag 208, Rel. on. Held, also that S. 10 
of the Limitation Act was not attracted at all and the 
plaintiff could not get advantage of it. Further the 
plaintiff, being secured creditor stood outside the in¬ 
solvency proceedings. The Court or the Official Re¬ 
ceiver was not trustee for him. When he was trying 
to enforce his security in the ordinary course, he 
could not claim to be following the trust property or 
its proceeds in the hands of trustees. AIR 1946 Bom 
131, Rel. on. ILR (1962) 1 All 200 : AIR 1962 Ml 
256 (261, 262) (Pt E) (Prs 28, 29, 31, 32, 34) (DB\ 


-O. 34, R. 1—Suit for redemption — Lessees — If 

necessary parties. 

In a suit for redemption the mortgagee's claim for 
value of improvements effected by the lessees in the 
said properties and the amount which the mortgagor 
or mortgagee will have to pay to the lessees on 
account of the return of the premium received from 
them cannot be satisfactorily disposed of without the 
lessees also being on the party arrav. For findings 
winch would be binding on the lessees also, and 
which necessarily have to be binding on the lessees 
also for avoiding multiplicity of suits, it is necessarv 
to have them on the party array. 1958 Ker L J 1027.' 

:-°* 34, R. 1 — Lease of mortgaged property in 

favour of mortgagor -Reference of lease in mortgage 
deed though separate rent note executed — Modgaso 
for fixed period and without interest — Mortgage's 
suit for rent after decree for foreclosure not barred — 
Transaction though one, causes of action different — 
See Ibid, O. 2, R. 2. 1962 MPLJ (Notes) 163. 

: O. 34, R. 1—Mortgaged property under lease — 

Lease not valid due to non-compliance with S ‘07 

Transfer of Property Act -Lessee is not an interest 
party in redemption of the mortgage as he gets” no 
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valid title under the lease — Hence he is not a neces¬ 
sary party to the mortgage suit. A I R 1935 Pat 291 
(FB) and S. A. No. 23 of I960, AIR 1955 NUC (Pat) 
2481; Rel. on ; AIR 1945 Pat 100, Distinguished. 
1964 BLJR 39 : AIR 1964 Pat 288 (289) (Pt A) (Pr 5). 

15. Parties to appeal. 

• O. 34, R. 1—Mortgage suit—Addition of parties 
to second appeal. See Ibid, O. 1, R. 9. AIR 1950 All 

O. 34, R. 1; O. 23, F. 3 — Suit for redemption of 
possessory mortgage — Assignee horn mortgagor of 
half share in surplus profits which might be found 
available, impleaded as co-plaintiff — Preliminary 
decree passed—-Appeal by plaintiff — Compromise of 
suit by mortgagors — Assignee cannot continue suit 
or appeal — See Ibid, 0,23, R. 3 A I R 1952 Nag 
25 (DB). 

16. Effect of non-joinder. 

-O. 34, R. 1—Suit for redemption—Parties—(T. P. 

Act (1882), S. 91.) 

It is settled law that any one of the mortgagors is 
entitled to sue for redemption of the whole property. 
Under 0.1, R. 10 only those persons would be regarded 
as necessary parties without whose presence the mat¬ 
ters in controversy could not be effectually and com¬ 
pletely adjudicated upon. The test is if the suit 
canDOt be decided without the addition of that 
person. It may be necessary to make a person a party 
to a suit where his interests have to be safeguarded!, 
so that he may not be put to the necessity of having 
to file a suit over again. But where the terms of the 
mortgage made it clear that even in the absence of 
that other person the question of the right of the 
plaintiff to redeem could be decided, and further the 
effect of a decree passed in favour of the plaintiff 
would not in any way prejudice the right or interest 
of that other person, the suit without him would not 
be dismissed. I L R (1956) Hyd 545: AIR 1956 Hyd 
172 (173) (PtA) (Pr 3). 

-O. 34, R. 1—Suit for redemption — Non-joinder 

of person interested in equity of redemption. 

Non-joinder of a person interejted in the equity 
of redemption is not necessarily fatal to the suit for 
redemption and if the plea about non-joinder is clear 
as regards a particular person, such person can be 
added as a party defendant during the pendency of 
the suit. AIR 1952 Kutch 1 (4) (Pt D) (Pr 14). 

-O. 34, R. 1—Non-joinder of parties, effect of. See 

Transfer of Property Act (1882), S. 07. AIR 1954 
Mad 266. 

-O. 34, R. 1, O. 1, R. 9—Suit on mortgage — All 

persons interested in equity of redemption not im¬ 
pleaded—Effect. 

A suit to enforce a mortgage instituted without im¬ 
pleading all the parties interested in the mortgage is 
not a fatal defect and should not be dismiss j d and an 
effective decree can be passed against those persons 
who are impleaded as defendants in the suit unless it 
is not possible to pass such a decree in the absence of 
other parties. Case law discussed. AIR 1950 P C 593, 
Rel. on. AIR 1910 Pat 310 ; AIR 1948 Bom 211, dis¬ 
sented from. (1963) 2 Mys L J 275 (DB). 

-‘O. 34, R. 1; O.l, R. 9 — Persons interested in 

equity of redemption not made parties to mortgage 
suit—Effect. 

As a general rule, all persons having the equity of 
redemption ought to be brought on the record; but 
the failure to bring any one of them on the record 
does not in every case necessitate the dismissal of the 
suit. The combined effect of O. 1, R. 9 and 0.34, 
R. 1, in so far as mortgagees are concerned , is that all 
persons w’hose rights and interest may be adjudicated 


upon and determined in the suit ought to be added 
as parties, but failure to add one or more of such 
persons shouid not have the effect of defeating the- 
suit, it the Court in their absence can deal with the 
matters in controversy so far as regards the rights and 
interests of the parties actually before it. When a 
mortgagee has omitted to implead a person who is a. 
necessary party in a suit for enforcing the mortgage 
bond, he should not get a decree so far as the share 
ol that person, if ascertainable, is ‘.concerned, and the 
claim as well should be leduced proportionately 
having regard to the share of the person not im¬ 
pleaded. AIR 1931 Pat 104, Rel. on. AIR 1964 Pat 
321 (325, 326) (Pt C) (Prs 11, 12). 


O. 34, R. 1 — Suit on mortgage bond — One of 
parties already dead when suit filed — Substitution of 
another in his place after limitation for suit — Effect 
See Limitation Act (1908). S. 22. AIR 1955 NUC 


. O. 34, R. 1; O. I, R. 9—Non-joinder—All parties 
interested not impleaded — Effect — If renders suit 
liable to dismissal. 

So far as mortgage suits are concerned, the com¬ 
bined effect of O. 34, R. 1, C. P. Code, is that all per¬ 
sons whose rights and interests are capable of being 
adjudicated upon and determined in the suit ought 
to be made parties; but the failure to add one or more 
such persons should not have the effect of defeating 
the suit, if the Court, in their absence, can deal with 
the matters in controversy to the extent of the rights 
of the parties actually before it. AIR 1916 Pat 310 
comm.; AIR 1922 Pat 051 ; AIR 1931 Pat 164 ; AIR 
1946 Pat 225, Foil. AIR 1952 Pat 161 (162) (Pt A) 
(Pr 7) (DB). 

-O. 34, R. 1; O. 1, R. 9 — Mortgage suit — Parties 

—Failure to add interested parties —Suit, if can pro¬ 
ceed—See Ibid, O. 1, R. 9. AIR 1952 Pat 161 (DB). 


Non-joinder of mortgagor or co-mortgagor or his 
heirs. 


-O. 34, R. 1—Non-joinder—Effect of. 

Unless the integrity of the mortgage has been broken- 
the mortgage is one and the liability of the mortga¬ 
gors is joint and several and a second suit camiot be 
brought against some of the mortgagors who were not 
impleaded in the first decree for sale. 1954 All W R 
(H C) 132 : ILR (1954) 2 All 306 : 1954 All L J 
178 : AIR 1954 All 716 (117) (Pt B) (Pr 4) (DB). 

——O. 34, R. 1; 0.1, R. 9— Effect of non joinder — 
Suit for redemption by co-mortgagor — Other co- 
mortgagor necessary party —Co-mortgagor not joined 
—Plaintiff may be allowed to redeem whole mort¬ 
gage on payment of entire amount due . 

In a suit for redemption by a co-mortgagor, the 
other co-mortgagor is a neressary party. But the suit 
is not liable to be dismissed for non-joinder of the 
other co-mortgagor. The plaintiff can be allowed to 
redeem the whole mortgage by payment to the defen¬ 
dant of whatever is found due to him on settlement 
of accounts, AIR 1902 Pat 191, Applied. 1964 Ker 
L J 270 : (1964) 1 Ker L R 160 : 1964 Ker L T 836 : 
AIR 1964 Ker 309 (310) (Pr 2). 


0. 34, R. 1 and O. 1, Rr. 9 and 10 -Non-joinder 
ortgagor in suit by mortgagee (Transfer or 
erty Act (1882), is. 56 (before amendment ot 

I) and 82). 

here the mortgagor sold two out of three items 
e mortgaged property and the mortgagee wrought 
t to enforce his mortgage against the purchaser 
out impleading the mortgagor and exonerated 

3 from the suit : 

ild.' that as the suit could not be dismissed on 
unt of the omission to implead the mortgagor as 
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a party and as the purchaser could not claim any 
abatement by reason of the fact that the mortgagee 
had given up the item in the possession of the mort¬ 
gagor, it could not be contended that the mortgagee 
should not be given anything more than a propor¬ 
tionate share of the mortgage money, to be recovered 
from the part of the mortgaged property in the hands 
of the purchaser. The mortgagee was entitled to a 
decree for the entire mortgage money recoverable 
from items 1 and 2 of the property in the hands of 
the purchaser. AIR 1937 Mad 136, Distinguished. 

Held further, that as the right of the purchaser to 
contribution against the mortgagor was not affected 
by granting relief to the mortgagee, it was a case in 
which the mortgagor should be added as a party at 
the appellate stage. AIR 1918 Mad 1030 (FB), Foil. 
(1954) 2 Mad L J 768 : 1955 Mad W N 46 : AIR 1955 
Mad 439 (441, 442) (Pt B) (Prs 3, 4) (DB). 

-O. 34, R. 1—Redemption — Suit by purchaser of 

equity of redemption—Paities—Original mortgagor. 

In a redemption suit by purchaser of equity of 
redemption, though the original mortgagor is a neces¬ 
sary party in the sense that it would be much more 
convenient to all the parties if he is on record, failure 
to add him does not prevent relief being granted to 
parties on record who are entitled in law to such 
relief as can be granted without affecting rights of 
parties not on record. 65 Mad L W 657 : 1952 Mad 
W N 561 : 1952-2 Mad L J 24l : AIR 1953 Mad 821 
(821) (Pt A) (Pr 2) (DB). 

O. 34, R. 1—Parties—Suit for redemption by one 
co-mortgagor — Non-joinder of others—Effect. See 
Ibid, O. 1, R. 9. AIR 1958 Pat 67 (DB). 


implead the subsequent mortgagee, can set up a 
mortgage as a shield. The plaintiff was in possession 
of the land in dispute under a possessory mortgage 
made in 1928. The mortgage held by the defendants 
was a simple mortgage executed in 1923, and on the 
basis of their earlier mortgage, they obtained a decree. 
They did not implead the subsequent usufructuary 
mortgagee. They put their decree into execution and 
the Collector without considering the claim of the 
usufructuary mortgagee who was not party to the 
execution proceedings, ordered a self-liquidating 
mortgage to be granted to the defendants and luckily 
for themselves, defendants obtained actual possession. 

Held, that defendants were not entitled to get into 
possession of the property which was in the posses¬ 
sion of the subsequent mortgagee as an usufructuary 
mortgagee and their possession of the property though 
obtained under colour of a self-liquidating mortgage 
was unlawful. Though the prior mortgagee was in 
possession of the property and the plaintiff who was 
a subsequent mortgagee, had filed a suit for posses¬ 
sion the plaintiff should not be asked to redeem the 
mortgage held by defendants. The plaintiff was enti¬ 
tled to a decree for possession. AIR 1940 Mad 640- 
AIR 1933 All 412, Rel. on. 1954 All YV R (HC) 103-’ 
AIR 1954 All 559 (561) (Pt B) (Prs 7, 8). 

—— O. 34, R. 1 —Non-joinder of parties to mortgage 
suit — Effect— Piior simple mortgagee obtaining 
decree without impleading subsequent mortgagee in 
possession and purchasing property in execution — 
He has no preferential right to redeem subsequent 
mortgage — Subsequent mortgagee not claiming to 
redeem prior mortgage — Suit for redemption of 
puisne mortgage by auction-purchaser is not barred. 


O. 34, R. 1—Redemption suit—Objection that co- 
mortgagor was not impleaded not taken in written 
statement nor in grounds of appeal— Oojection taken 
nrst time in course of argument in first appeal—Whe¬ 
ther co-mortgagor had subsisting interest in property 
not established -Objection held could not be allowed. 
AIR 1955 N U C (Pat) 1028. 


• O. 34, R. 1 — Suit for redemption — Heirs ( 
some of co-mortgagors not joined — Suit held wi 
maintainable. AIR 1952 Raj 09, Foil. Luchhmi Narai 
v. Kalyan. ILR (1959) 9 Raj 1121: 1960 Raj L \ 
68 : AIR I960 Raj 1 (9) (Pt B) (Pr 28) (SB). 

Non-joinder of co-mortgagee. 


\\ here a prior simple mortgagee obtains a decree 
on his mortgage without impleading a puisne mort. 
gagee in possession and purchases the property him¬ 
self in execution of his decree a subsequent suit for 
redemption and recovery of possession against the 
puisne mortgagee is not barred by the previsions of 
O. 34, R. 1. It is no doubt true that the prior mort¬ 
gagee auction-purchaser cannot claim a preferential 
right to redeem as against the puisne mortgagee who 
should have the preferential right to redeem the 
prior mortgage but if the lattei has not chosen to do 
so at any stage of the suit, the suit for redemption by 
the prior mortgagee auction-purchaser would not be 
barred by O. 34, R. I, AIR 1950 Bom 130 and AIR 
1953 Cal 082, Distinguished. 


-0.34, R. 1—Non-joinder of co-mortgagee—Effect 

of—Suit for recovery of mortgage money is not main¬ 
tainable. AIR 1955 N U C (Mad) 3155. 

Non-joinder of subsequent or pubne mortgagee. 

--O. 34, Rr. 1 and 5 — Suit for redemption of usu¬ 
fructuary mortgage — Subsequent mortgagee not im¬ 
pleaded — Subsequent mortgagee in possession being 
purchaser in execution of his decree—Subsequent suit 
for redemption of subsequent mortgage-Limitation— 
Effect. AIR 1955 N U C (All) 3597 (DB). 

-O. 34, R. 1 — Nonjoinder of subsequent mort¬ 
gagee. 

A prior mortgagee, who omits to implead a subse¬ 
quent mortgagee and obtains a decree and then gets 
the property sold and enters into possession of the 
property, is entitled to set up his mortgage in defence, 
though right to enforce it may be time-barred. The 
subsequent mortgagee, however, cannot be compelled 
to redeem the earlier mortgage and it is only if he 
institutes a suit that the prior mortgagee, omitting to 


Where the mortgagor s interest in the mortgaged 
property has been wholly or partly acquired by a 
subsequent transferee by sale and the transferee is not 
impleaded as a party to the mortgage suit, the auc¬ 
tion-purchaser in execution of a decree obtained in 
that suit does not acquire the interest of the mortga¬ 
gor in whole or in part, as the case may be because 
that interest is not represented in the suit. All that he 
acquires is the interest of the mortgagee and has to he 
content with that interest as against all those who 
have been left out of the suit. Where, the subsequent 
transferee is merely a mortgagee and such a mort¬ 
gagee is left out of the auction on the earlier mort¬ 
gage bond, the auction-purchaser in execution of a 
decree obtained on the foot of such a bond acquires 

in ful not only the interest of the prior mortgagee, 

but also the interest of the mortgagor. He thusf by 
viroie of his auction-purchase, acquires a double 
capacity. As a purchaser of the interest of the mort¬ 
gagor, he acquires the right to redeem the subsequent 
mortgage or in case of an action at the instance of the 
subsequent mortgagee, to use his purchase of the 
interest of the prior encumbrancer as a ‘shield’ to 
protect his own interest, even though his right to sue 
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on the basis of the earlier mortgage may have been 
extinguished by the law of limitation. tL so-called 
shield^ may be available to him only where the sub¬ 
sequent mortgagee sues on his bond and wants to dis¬ 
possess him ; otherwise, if the subsequent mortgagee 

basis ofthe e“I• ° f the , P ro Perty, the‘shield’on fhe 
basis o the earlier mortgage may not be available at 

all; and the only remedy which the auction-purchaser 

will hen have .s to sue for redemption of the subse- 

mortgage a right which was available to the 

ortgagor whose interest has since passed on him by 

his auction-purchase. AIR 1922 PC 11 and AIR 1041 

Ca 1 613 and AIR 1952 Pat 321, Rel on ILR (1957) 9 

-Assam 423 : AIR 1960 Assam 47 (48) (Pr 5) (DB). 

—-O. 34, R. 1 — Prior simple mortgagee suing on 
iis mortgage Subsequent usufructuary mortgagee 
not impleaded —- Decree — In execution possession 
obtained by prior mortgagee - Puisne mortgagee 
vvho was dispossessed suing for possession-plaintiff 
held was eptitled to recover possession. 

Per Bavdekar J. - The criterion in deciding the 
question as to what passes at an auction sale in execu¬ 
tion ot a mortgage decree is whether all the persons 
who were interested in the equity of redemptio^ were 
parties to the proceedings; in case they were so parties 
to the proceedings, then their interest would pass to 
the auc ion purchaser. If on the other hand, they are 
not parties to the proceedings, then in that case, the 
’ nte ro s t °J persons who were not joined but who 
ought to have been joined does not pass; they will 
stand in exactly the same position in which they were 
before the suit upon the mortgage was filed, and 
where the question is one of possession and who is 
entitled to possession, it would be necessary for the 
P^Y who claims possession to show that he was 
entitled to it as a representative of one of the persons 
whose interest has passed to him by virtue of the sale 
held in execution of the mortgage cecree. 

Per Dixit I.—The true principle is that if the prior 
mortgagee desires to acquire the rights of the mort¬ 
gagor tree from all subsequent incumbrances, he can 
do so only if he ma»<:es all subsequent mortgagees 
parties to the suit, and if he does not do so, it must 
be held that the prior martgagee-purchaser can ac¬ 
quire only the limited rights which he acquired as a 
result of his purchase, those rights being subject to 

the puisne mortgage already effected in favour of 
puisne mortgagee. 

Where the prior simple mortgagee sued on his 
mortgage without impleading the subsequent usu¬ 
fructuary mortgagee and having obtained a decree, in 
execution thereof, purchased the mortgaged property 
and obtained possession of the property through the 
Collector dispossessing the puisne mortgagee and 
thereupon the latter sued the prior mortgagee to 
recover possession of the property : 

Held, that the Collector’s order placing the defen- 
cant in possession of the property was not a legal 
order and the plaintiff was entitled to recover posses¬ 
sion of the property of which he was unlawfully 
dispossessed by the defendant in execution of his own 
decree : A I R 1922 Bom 334; A I R 1942 Bom 146- 
A I R 1931 All 460 (FB) and A I R 1933 Cal 912, Rel’ 
on.; ILR 10 Bom 224; ILR 16 Bom 480; ILR 20 Bom 
390; 7 B H C (A C) 146 and (1882) P J 21, Not foil.; 
Case law discussed. 51 Bom L R 1028 : A I R 1950 
Bom 136 (141, 142, 143) (Prs 11, 12, 13, 14). 


in execution of the decree purchases the mortgaged 
property but fails to get possession of the part trans- 

*r rr f e , d ’ he . \ s no * e ^titjed to recover by suit possession 
of the said part from the transferee by compelling 
him to redeem, if on the date of the suit the right ot 
the mortgagee to enforce his mortgage has become 

C a "l by 6 Hmitati r„ A ^ 1951 523, affirmed. 

Case-law discussed. 57 Cal W N 707 • 11 R mqto i 

Cam 3 : AIR 1953 Cal M2 (Ms! «« (pSSSj 

• 1 Bights inter se of rival purchasers 

in saies in execution of mortgage decrees-Effect of 
non-joinder Right to retain possession—Purchaser 
*n execution of decree on prior mortgage can retain 
possession only on redeeming purchaser in execution 
ot decree on subsequent mortgage or be redeemed 

by him. 

A, a prior mortgagee, obtained a decree upon his 
mor gage without impleading the subsequent mort¬ 
gagee B and in execution thereof, purchased the pro- 
perty himself and obtained possession. Thereafter B, 
the subsequent mortgagee, filed a suit on his mortgage 
without impleading A, purchased the same property 
in execution and obtained delivery of possession in 
spue ot the objections put up by A, which were dis¬ 
allowed. In a suit by A claiming the right to ietain 
possession. 45 

Held, that the direction in the judgment that A 
could retain possession of the suit property only on 
redeeming B was in accordance with law. It is well 
settled, that in suits by two mortgagees in each of 
which the other mortgagee is not impleaded, the 
earner purchaser has the right to be in possession, 
i he sale in execution of the decree on the prior 
moitgage being earlier, A as owner of the equity of 
redemption, was entitled to be in possession. But 
viewing that decree as one based on the prior hypo¬ 
thecation, the right of B as subsequent hypothecatee, 
notwithstanding the Court sale in that decree was not 
affected; this right is to redeem A. This B can do, 
notwithstanding that A has come by the equity of 
redemption. Once B exercises his right of redemption, 
the sale and execution proceedings on earlier mort¬ 
gage would fall and the right ot the original hypo- 
^ eca |? r would stand revived. AIR 1954 Trav-Co. 
384, roll. The option was with A the earlier pur- 
c “ as ^ r ’ who was the prior mortgagee, to elect whe¬ 
ther he should redeem the puisne mortgagee B or get 
redeemed by the latter. This is not affected by the 
fact that in the suit by one of them the other is not 
impleaded. A separate suit for enforcement of the 
right of redemption is not necessary when the two 
mortgagees are brought face to face with each other 
in the same suit : A I R 1953 Trav Co 554 and A I R 
1960 Ker 52, Rel. on; AIR Commentary on Civil P. C. 
(1957 Edition), O. 34, R. 1, Note 19 quoted with 
approval. 1964 Ker L T 52 : AIR 1965 Ker 104 (105) 

(Prs 1, 2, 3). 

O. 34, R. 1—Effect of non-joinder of puisne mort 

/n r •'n n a _ * / i o o \ p p i a r rr ^ / 


of. 


■O. 34, R. 1—Non-joinder of transferee — Effect 

Where in the case of a simple mortgage the mort¬ 
gagee brings a suit on b:s mortgage but omits to im¬ 
plead a subsequent transferee (lessee from the land¬ 
lord who had purchased the mortgaged property in 
execution of his rent-decree) in possession of a part 
of the mortgaged property and obtains a decree and 


gagee. See T. P. Act (1882), S. 91. AIR 1959 Ker 56 
(DB). 

*-O. 34, R. 1—Remedies of prior and puisne mort¬ 

gagees against each other. 

When the prior mortgagee sues to enforce his mort¬ 
gage, the puisne mortgagee is a necessary party to the 
suit under O. 34, R. 1 and if the puisne mortgagee is 
not made a party his rights remain unaffected by the 
decree passed in the suit. AIR 1955 N U C (Madh B) 
1309. 

-O. 34, R. 1 — Prior mortgagee in possession of 

properly under his decree — Redemption by puisne 
mortgagee—Mode of accounting. 

Where a puisne mortgagee seeks to redeem a P rl0 F 
mortgagee who has not joined him in his suit ana 
is in possession of the property under his decree, the 
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accounts which have to be taken are those which are 
usually taken in an ordinary redemption suit when 
the mortgagee is in possession. Thus while interest 
would run in accordance with the mortgage bond 
subject to any disallowance by law, the mortgagee in 
possession would be accountable for his possession 
and the profits received by him. It is not correct to 
take the decree as representing the amount due to 
the first mortgagee nor even to take the profits as 
equivalent to interest during the period post-decree. 
A I R 1938 Bom 379. Ref. A I R 1953 Nag 200 (204) 
(Pt B) (Prs 35, 36) (DB). 

-O. 34, R. 1 — Non-joinder — Rights of prior and 

puisne mortgagees—Transfer of Property Act (18S2), 
S. 67. 

The right of the puisne usufructuary mortgagee un¬ 
affected by the auction sale in the prior mortgage, he 
not being a party to the prior mortgage suit, is deter¬ 
mined by the date of institution of the suit on the 
prior mortgage aod not by the date of the sale. 
Where the puisne mortgagee has lost his right to 
possession by being dispossessed by the mortgagor 
and by having sued for sale only, his right is only to 
redeem the prior mortgage which remains unaffected. 
When the puisne mortgagee has not impleaded the 
prior mortgagee in his suit and is the auction-pur¬ 
chaser in execution of his decree, the priority of the 
right to redeem between (he two auction-purchasers 
would vest in the prior mortgagee. 16 Cut L T 108 : 
ILR (1950) Cut 486: AIR 1950 Orissa 210 (212, 213) 
(Pt C) (Prs 7, 8, 9) (DB). 


-O. 34, R. 1—Non-joinder of puisne mortgagee — 

Effect of—(Transfer of property Act (1882), S. 91)* 

Where the prior mortgagee sues on his mortgage 
without impleading the puLne mortgagee and the 
latter also sues on his mortgage without impleading 
the former, the puisne mortgagee whose purchase is 
subsequent to that of the prior mortgagee and who is 
in possession would no doubt be entitled to redeem 
the prior mortgagee. But by virtue of the earlier 
Court sale the prior mortgagee would be entitled to 
redeem the subsequent mortgagee. Case-law dis¬ 
cussed. ILR (1953) Trav-Co 578 : 1953 Ker L T 695: 
AIR 1953 Trav-Co 554 (555, 556) (Prs 2, 4). 

Non-joinder of auction-purchaser. 

-O. 34, R. 1—Effect of non-joinder* 

A purchaser of property in execution of a mortgage 
decree is not entitled to possession as against a person 
who was no party to the mortgage suit and who has 
already purchased the property in execution of his 
own decree, hut he will he entitled to sue such person 
for enforcement of the mortgage. AIR 1941 Cal 613 
Foil. AIR 1952 Cal 631 (632) (Pt B) (Pr 11). 


“0.34. R. 1 — Mortgage suit — Parties — Non¬ 
joinder of purchaser of equity of redemption — 
Effect. 

Where a purchaser at a mortgage sale brings a suit 
for delivery of possession on declaration of title 
against the purchaser of the right of redemption, 
who had not been made a party in the mortgage suit’ 
and the suit is instituted after the period of limita¬ 
tion to enforce the mortgage, the suit is not maintain¬ 
able and the purchaser of the right of redemption 
cannot be compelled to redeem the mortgage AIR 
1938 Cal 614; A I R 1938 Cal 524, Rel.on; AIR 1933 
Cal 728; 11 Cal W N 403; 1 L R 32 Cal 891, Dissent- 
AIR 1929 P C 288. Ref. 55 Cal W N 131: 87 Cal L T 
37: AIR 1951 Cal 523 (Pr 4). 

~—0.34, R. 1—Rights of persons deriving title from 
the mortgagee—Suit by successive mortgagees—Each 
mortgagee not impleaded in suit of others —Right of 
auction-purchaser to redeem. See T. P Act 11889) 
S. 60. AIR 1957 Ker 48 (DB). 


-O. 34, R. 1 — Prior and subsequent mortgagee — 

Property sold in execution of decree on prior mort¬ 
gage — Right of auction-purchaser to redeem subse¬ 
quent mortgage. See T. P. Act (1882), S. 91. (S) A I R 
1957 Ker 45 (DB). 

-O. 34, R. 1 —Mortgage suit—Parties—Purchaser 

of equity of redemption—T. P. Act (1882), S. 91. 

Where an auction-purchaser has purchased the 
equity of redemption, he is necessary party to any 
suit brought bv the mortgagee to enforce the mort¬ 
gage and if he is not made a party, the decree is in¬ 
effective against his rights and if he is in possession, 
he cannot be dispossesed by sale in execution of such 
a decree. A 1 R 1925 Sind 193 (2); A I R 1944 Nag 57 
and A I R 1948 Mad 105, Pel on; A I R 1921 Cal 157, 
Disting. ILR (1958) 8 Raj 772’.: 1959 Raj L W 625. 

-O. 34, R. 1 — Non-joinder — Equity of redemp¬ 
tion not represented—Suit on mortgage decreed—Sale 
in execution — Purchaser cannot sue for possession. 

AIR 1955 N U C (Trav-Co) 4124. 

Non-joinder of persons claiming adversely to mort¬ 
gagor and mortgagee. 

-O. 34, R. 1 and O. 7, R. 11 — Mortgage suit — 

Persons claiming adversely to mortgagor and mort¬ 
gagee not necessary parties—Effect of non-joinder. 

Although O. 34, R. 1 could be interpreted so as to 
include persons claiming an interest m the mort¬ 
gaged property other than mortgagor and the mort¬ 
gagee. the Courts have .not generally accepted this 
interpretation and have held that persons claiming 
adversely to the mortgagor and the mortgagee are 
not necessary parties. The underlying idea appears to 
be that a suit based on a contract of mortgage bet¬ 
ween the parties to the mortgage should not be 
allowed to develop into a contest over the title to 
the mortgaged property with a third partv. J L R 33 
Cal 425; 1 L R 31) All 340; ILR 31 All 11; 33 Pun L R 
240; AIR 1945 Nag 53, Rel. on. 

Where in a mortgage suit the two brothers of the 
mortgagor claiming to have a two-third interest in 
the mortgaged property, sought to be impleaded as 
parties, and the Court holding them to be necessary 
parties ordered the plaintiff to amend plaint by 
adding them as parties but on the plaintiff’s refusal 
to do so rejected the plaint under O. 7, R. 11. 

Held, that as the two brothers were alleging that 
the mortgage was valid only to the extent of one 
third share of the defendant mortgagor they were 
adversely claiming against the mortgagor and a> such 
were not necessary parties to the suit. Hence the 
order rejecting the plaint under O. 7, R. 11 was 
wrong. 

Held, further that it was not necessary for the 
plaintiffs to file any revision petition against the 
order holding the brothers to be necessary parties 
when it was followed a few da>s later by an order 
which had the effect of dismissing their suit, against 
which a regular first appeal lay, and that no injustice 
whatever had been involved, since the defendant had 
already raised; the plea that his brothers were neces¬ 
sary parties and was clearly siding with them 
throughout, and all arguments which could possibly 
have been advanced on behalf of his brothers bad 
been raised before the High Court in appeal against 
order under O. 7, R. 11. (’59) 61 Pun L R 832. 

Miscellaneous. 

• *—O. 34, R. 1—Non-joinder of parties—Effect of 
—Charge decree for maintenance—Execution. 

A sale in execution of a decree passed in defec¬ 
tively constituted mortgage suit does not affect the 
rights of redemption of persons interested in the 
equity of redemption who have not been impleaded 
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und P erO e 34° R h f r CH ? p ^ ‘£ ey should have bee “ 
unaer u. d4, R. 1 , Civil P. C., but it is valid and effec 

tive as against parties to the action. The rule applies 

even when the person in whom the equity of redemp- 

t.onhad vested is the Official Receiver,^ndhehad 

Fn sale'" m3de 3 P3rty t0 the P roceed ing x resulting 

D in execution of his charge decree for mainten- 

to a e m nri ChaSed ?u Tta }? Property which was subject 
o a mortgage, without impleading the Official Receiver 

s srofer ,y h>d vesJ »" ih ' 

. R Cld ’ that 1 . the non-joinder of the Official Receiver 
® xe nu tl0 n proceedings did not render the pur¬ 
chase by D a nullity and that under the sale she 

acquired a good and impeccable title subject to any 

lght which the Official Receiver might elect to exer 

Who h.A 1* i was n , 0t °Pr en t0 a ‘ tack bv the transferee 
who had taken a transfer pendiog the suit for main- 

*"?**«• (1954) 19 Beav 551; AIR 1931 All 159- aiR 
19o4 Mad 604 (FB), Rel. on; AIR 1927 P C 108,Dist- 

Wee'.'"!!'. 3 ] V ; B - Shama R ao. 1956 S CJ 
jl. i 9 2 . 9 S C A 9o9 : I L R (1956) Mys 152 : 1956 

^ 0-7 iK T , 1029 ! 1956 s c C 321 : 1956 SCR 451 • 

(Pr°^ 6 ) L J R 264 : A 1 R 1956 s C 593 (603) (Pt I) 

", ?j 34, Rt Lessee from mortgagor is person in¬ 

terested in redeeming mortgaged property — Lessee 

not impleaded as party id suit for sale on mortgage- 
His right to redeem remains unaffected — Subsequent 
suit tor declaration by mortgagee that lease is not 
binding oq him _ s uit incompetent-T. P. Act (1882), 

(ioi m Ai irfi’ei tiZ m ' Ara 1951 A ’“” 101 

o. 34, R. 1 — Mortgage suits — Effect of sale in 
execution ot decree on second mortgage during pen- 
denc y of.suit on first mortgage. See T. P. Act (1882), 
S. 52. AIR 1962 Bom 191. 

77 “9\ 34 * R 1 — Non-joinder — Suit under Calcutta 
Municipal Act (1S23) — Person interested not made 
P?rty. ^e MunicipalitiesCalcutta Municipal Act 
(3 of 1923), S. 205. AIR 1955 N U C (Cal) 2068 (DB). 

® O* 34, R. 1 — Hypothecation of tarvvad pro¬ 
perty — Subsequent partition-Property allotted to a 
sub-tarwad -Suit to enforce mortgage — Sub-tarwad 
not impleaded as party — Decree not binding on 
members of sub-tarwad — Karanavathi of sub-tarwad 
joined as subsequent encumbrancer and not in her 
representative capacity — Objections by her — S. 47, 

C. P. Code not applicable. See Travancore Nayar Act 
(2 of 1100), S. 31. 1965 Ker LT 735 : ILR (1965) 2 
Ker 229 : AIR 1966 Ker 18 (FB). 


mortgage security which is transferred absolutely but 
who are liable to render account may properly be 

J°‘ ned « P, ar *0 the suit If they are not so joins! 
and if the defendant on record can show that it is not 

Eh’fh t0 r ? der account for ^e period during 
which the mortgage property was in their possession 

equitable orders might be made. These are matters 

ir oa cons “? ered ft the time of taking accounts. But 

n be H d ‘l 13 * S L Uch P ersons a re necessary 
parties to the suit and as they are not joined the suit 

IS bad. AIR 1952 Kutch 1 ( 4 /(Pt E) (Pr°15). 

sTTr^-S t !7o N ° n ' , L inder °t mortgagee of village 

venue Act IC P u C , harge un( ? er S ‘ 122 ' Land R «- 
V^ ue j Auction-purchaser in execution of 

SeeC e p°f a D H t « et pr °P e . r ty free from encumbrance. 
W NUC(Nai^riDB ).' 2 01 1913 '' S - 122 ' m 

—-O. 34, R. 1-Mother on her behalf and on behalf 

Surf-nn T"7 sons execlJ ting hypothecation bond- 
f on mortgage agamst mother alone — Decree for 

mo f h^ 0U A n rp'ro- h 7 ^ terestcan he passed against the 
mother. AIR 19o7 Trav-Co 305 (307) (Pr 6) (DB). 

dish4w'l?Ah?'- 1 ~ Non-joinder of persons having 
nir T 4 ?L m0rtga L ge ,,ot joined—Decree in suit 
5055 1 eCt the ‘ r nght- AIR 1935 NUC (Trav-Co) 

c •, 9* g4, ?• l~Prior and subsequent mortgagees— 
buit by each without impleading the other-Decree 
and execution sale — Purchase by each in execution 
in nn™ 6 ^ °* P f Uls ff e mortgagee purchasing property 
of totter ^ ° f Pn01 mort S a geepurchaser—Defence 

Where a prior mortgagee and a subsequent mort- 
g gee 01 the same property file suits, obtain decrees 
and purehase the mortgaged property at the sales 

^ . exe ^ u ^\9 n ^heir respective decree*, each 
without impleading the other as a party to his suit, 

the remedy of the subsequent mortgagee who is the 
latter purchaser is to sue to redeem the prior mort- 
gage. But m such suit the prior mortgagee (defendant) 
is entitled to redeem the subsequent mortgagee-pur- 
chaser, retaining his possession of the mortgaged 
property on the basis of his purchase under his decree 
and possession through Court. 29 T L I 263, Applied. 
1951 K L T 198 : AIR 1951 T C 36 (37) (Pr 8) (DB). 

17. Revision. 

•" O. 34, R. 1—Suit for redemption — Non-joinder 
r P e j SOns (other than plaintiff) interested in equity 
of redemption—No revision at instance of defendant. 

See Ibid, S. 115. AIR 1962 Ker 84. 


“ O. 34, R. 1—Scope—Competition for the posses¬ 
sion between prior and puisne mortgagee who have 
purchased same property in execution — Prior pur¬ 
chaser gets possession. See T. P. Act (1882-, S 07 
AIR 1960 Ker 52 (DB). 

O. 34, R. 1 — Suit barred against some of the 
parties—Transfer of Property Act (1882), Ss. 60, 67. 

The fact that the suit is barred as against the Offi¬ 
cial Receiver in respect of the three items of the 
hypotheca does not make the entire suit barred by 
limitation. It is open to a mortgagee to have a mort¬ 
gage decree against a portion of the hypotheca, 
leaving the rest. AIR 1933 Cal 621; ILR (1949) Nag 
691, Rel. on; AIR 1942 Oudh 197, Distinguished. 
AIR 1954 Mad 540 (Pr 2). 

-O. 34, R. 1 — Suit for redemption — Necessary 

parties—Heirs of original mortgagee. 

The original mortgagee’s heirs are not necessary 
parties to a suit for redemption where his right, title 
and interest are sold. He has, therefore, no interest 
in the mortgage security. Persons owning interest in 


ORDER 34, RULE 2 

® O. 34, R. 2, S. 152—Mortgage suit—Preliminary 
decree passed — ; ln appeal by Special leave Supreme 
Court directing to pass fresh preliminary decree ad¬ 
ding amount of interest due prior to date of suit — 
Civil judge hearing fresh argument and passing con¬ 
sidered judgment—-Plaintiff appellant filing applica¬ 
tion for amendment and not appeal—Held there was 
no scope for amendment — Receipts from usufruct of 
mortgaged properties — Defendants held entitled to 
account from date of preliminary decree and not 
from date of suit. Bhikhi Lai v. Tribeni. AIR 1965 
SC 1935 (1936) (Prs 3, 4). 

• —O. 34, Rr. 2 and 4 — Suit by mortgagee to 
enforce mortgage — His liability to render account 
under S. 76 (h), T, P. Act—Two stages of accounting, 
one upto preliminary decree and second thereafter — 
Even if first is barred the second remains. See Ibid, 
O. 34, R. 4. AIR 1965 S C 1055. 

• -O. 34, Rr. 2, 3 — T. P. Act (1882), Ss. 60, 98- 

Anomalous mortgage—Fiaal decree for foreclosure 
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passed*Court has no jurisdiction to re-open decree 
and to extend time for redemption on equitable 
ground. 

Assuming that in the case of a decree for payment 
of money a Court executing the decree has jurisdic¬ 
tion to grant relief against what is in fact a penalty 
even when the decree has been passed by consent, the 
examination of Ss. 00 and 98, T. P. Act, and O. 34, 
Rr. 2 and 3, Civil P. C., makes it clear that the Court 
has no jurisdiction to reopen a final foreclosure decree 
in order to extend the time for foreclosure on equit¬ 
able grounds. 

A mortgaged his three houses to B on 16th January 
1934 for Rs. 32,000. Possession was delivered to B 
who was to take the rents in lieu of interest. A agreed 
to pay the amount due within five years and in case 
A failed to do it, mortgagee B was given a right to 
obtain a decree for foreclosure. On A’s failure to pay 
the amount, B instituted on 16th may 1939 a suit for 
recovery of Rs. 32,000 or a decree for foreclosure. 
Parties came to a compromise in 1940 whereby A 
agreed to pay Rs. 20,300 in two equal instalments of 
Rs 10,150 each on 15th February 1941 and 15th 
February 1942 and a decree was to be passed in these 
terms with the condition that if A failed to pay this 
reduced amount, the same decree was to be deemed 
to be final decree for foreclosure for the full amount 
claimed in the suit. A preliminary decree for fore¬ 
closure was pissed in these terms. On A’s default, B 
applied on 24th February 1942 for execution of the 
decree by delivery of possession which was duly 
given to B. On 16th March 1942 A applied under 
S. 47, Civil P. C., praying the Court for setting aside 
the order for delivery of possession in exercise of its 
equitable jurisdiction and to give sufficient time for 
payment of the amount, on the ground that the value 
of the forclosed property was twenty-five times 
greater than the decretal amount of Rs. 32,000 and 
therefore the decree was penal : 

Held that the decree passed in accordance with 
the agreement must be treated as final decree for 
foreclosure and in view of the statutory provisions in 
Ss. 00 and 98, T. P. Act and O. 34, Rr. 2 (2) and 3, 
there was no room for the contention that the Court 
had power within its equitable jurisdiction to grant 
the relief sought by A ; 

Held further that, even if the Court had power to 
grant the relief sought by A, he was not entitled to the 
same as there was no evidence of good faith on the part 
of A by tender or payment into Court of the amount 
due for 9 years since the passing of the preliminary 
decree. Autar Singh v, Mohammad Ejar Rasool Khan. 
54 Cal W N 313 : 1950 All W R 143 : 1950 All L J 
315 : (1950) 1 Mad L J 419 : 1950 Mad W N 175 : 
52 Bom L R 482 i 77 Ind App 53 : 85 Cal L J 357 : 
63 Mad L W 1163 : ILR (1951) 1 All 199: AIR 1950 
P C 88 (89,90) (Prs 11, 16, 17). 

-O. 34, R. 2 — Possessory mortgage — Mortgaged 

property leased back to mortgagor—Suit by mortgagee 
for recovery of mortgage-money — Mortgagee cannot 
include theka money in the amount — He must file 
separate suit for the same. 195 4 All W R (H C) 51 : 
1954 All L J 304 : AIR 1954 All 420 (421) (Pt B) 
(Pr 8). 

-O. 34, R. 2 (2) and O. 34, R. 4 (4) — Combined 

effect — Preliminary decree under O. 34, R. 4 (4) 
fixing a date for deposit — Deposit not made in 
prescribed time -Power of Court to grant extension. 

Order 34, R. 2, sub-r. (2), Civil P. C., lays down 
that the Court may, on good cause shown and upon 
terms to be fixed by the Court from time to time, at 
any time before a final decree is passed, extend the 
time fixed for the payment of the amount found or 
declared due under sub-r. (1) or the amount adjudged 
due in respect of subsequent costs, charges, expenses 


and interest. There is no distinction between a decree 
passed under sub-r. (1) and sub-r. (4) of O. 34, R. 4, 
as sub r. (4) envisages the existence of subsequent 
mortgagees. The mere fact that in sub-r. (1) the de¬ 
fendant has to pay the amount and in sub-r. (4) the 
liability is on the plaintiff would not make any mate¬ 
rial difference. Even otherwise, the preliminary decree 
drawn in Form No. 9 of Appendix D itself makes 
provision for payment on the date fixed or within the 
time extended by the Court. In that view the provi¬ 
sions of O. 34, R. 2 (2) will certainly be available to 
the plaintiff. (1964) 1 Andh W R 32. 

-O. 34, R. 2 and O. 43, R. 1 (o) — Order refusing 

to extend time — Appeal after final decree — 
Competency. 

The Court has power to extend or not to extend th e 
time fixed for the payment of the amount declared due 
under a decree from time to time before final decree is 
made and under O. 43, R. 1 (o), a statutory right of 
appeal is conferred against an order under that clause. 
There is no provision in the Act to the effect that this 
statutory right of appeal ceases to exist on the passing 
of a final decree. Hence, an appeal lies against an 
order refusing to extend time under O. 34, R. 2, Civil 
P. C., even alter a final decree is made in a suit : AIR 
1930 Nag 240, Dissented from. 1956 Andh VV R 776 : 
1956 Andh L T 601 : AIR 1957 Andh-pra 330 (332) 
(Pt A) (Pr 7). 

-O. 34, Rr. 2, 3 and O. 43, R- 1 (o) — Older refu¬ 
sing to extend time under O. 34, R. 2 and making 
final decree for foreclosure—Appellate Court setting 
aside order refusing to extend time—Effect on final 
decree. 

It is a well-settled principle of law that certain 
orders and decrees which are subordinate and depen¬ 
dent upon earlier orders and decrees could only 
remain in force so long as the order or decree on 
which they were dependent are not reversed or 
superseded. 

The petitioner filed a suit on a mortgage and 
obtained a preliminary decree for foreclosure on 31st 
January, 1951. Under the decree, the amount payable 
was ascertained to be a sum of Rs. 1,321-3-0 and the 
respondent was directed to pay that amount on or 
belore 31st July, 1951. The respondent did not pay 
the money within the prescribed time but applied for 
extension of time and time was extended till 29th 
November. 1951. Even within the extended time, he 
did not pay the amount but applied for further exten¬ 
sion. The District Munsif refused to extend the time 
and made a final decree for foreclosure. The respon¬ 
dent preferred an appeal against the order of the 
District Munsiff refusing to give further time but he 
did not prefer any appeal against the final decree. 
Before the Judge, a preliminary objection was raised 
to the effect that no appeal lay against an order refu¬ 
sing to extend time as the said order had become 
merged in the final decree. The District Judge rejected 
the preliminary objection and allowed the appeal 
directing the Munsiff to give further time. 

Held, that when the District Court set aside the 
order refusing to extend the time under O. 34, R. 2, 
Civil P. C., the final decree, which had been made on 
the basis of the wrong order, being a dependent one, 
fell with it. 1956 Andh VV R 776 : 1956 Andh L T 
601 : AIR 1957 Andh-Pra 330 (332) (Pt B) (Pr 9). 

-O. 34, R. 2 and O. 34, R. 15 — Preliminary 

decree under O. 34 and mere money decree — Dis¬ 
tinction—See Evacuee Interest (Separation) Act (1951), 
S. 2 (b). AIR 1962 Bom 169 (DB). 

O. 34, R. 2 — Scope — Rate of interest. See 
Ibid, O. 34, R. 11. AIR 1953 Bom 445 (DB). 

-O. 34, R. 2 — Suit for sale of charged property— 

Interest from date of suit till realization — Inclusion 
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Or tereSt k n * P M iminary decree is not optional 

f obligatory - Such interest decli- 

£ ed i ri c ^° urt — Appellate Court can award it — 
See Ibid, S. 34. AIR 1963 Guj 253. 

O. 34, Rr. 2 and 3 Preliminary decree for 
foreclosure pissed directing the defendant to pay 
Rs. 1-40 by a specified date-Defendant paid R s . 300 
only —Final decree for foreclosure passed — Defen- 

(Notes) 0 157 t0 refund of Rs * 30 °* 1965 M P L J 

S?' R* 2; 0.14, R. 1 Suit to enforce mortgage 
Mortgagor denying receipt of consideration — 
Burden of proof. 

Where in a suit by the mortgagee to enforce the 
mortgage the mortgagor denied to have received any 
consideration in respect of the mortgage and an issue 
was framed casting the burden on the mortgagor to 
prove that she had not received the consideration. 


late Court has the fullest discretion in this matte? 
and, in each case, it has to exercise its discretion 
according to the requirements of justice. Case law 
reviewed. English case law considered. Rukhmaba* 
v. krishnarao hhankarrao Chitnavis, 1952 Naz I I 
450 : ILR (1952) Nag 243 : AIR 1952 Nag 145 (153 
163, 169) (Pt E) (Prs 44, 117, 153) (FB). ' 

" Q* . 3 ^» R r * 2, 7, 11 Interest — Simple or com* 
pound interest—Presumption — Deed silent on kind 
of interest. 

If there is no mention of the kind of interest in a 

mortgage document which mentions merely the rate 
of interest, simple interest would be allowable ac¬ 
cording to the ordinary “cursus curiae ,, if there te 
nothing else. The presumption which arises is not 
a presumption of fact but is based upon the ordinary 

P™cti ce of th , e Courts ‘ ILR (1951) Nag 858 : A I B 
1952 Nag 2d (28) (Pt C) (Prs 23, 24) (DB). 


• ^A^ d Vrt^ e 9 0ur ^ s h° u ld have framed the issue 
in the affirmative placing the burden on the mortgagee 

The mortgagor could not be asked to prove the 

negative fact of non-receipt of consideration. 1959 
M P L J (Notes) 27. 


a R * ^ ~~ Usufructuary mortgage — Kumki 

and Other non-warg lands in South Kanara — Trees— 
Trees growing on — Right to compensation as for 
improvements — Principles. 

Some compensation must he given for trees on 
kumki lands. In South Kanara there is a kind of 
floating right in kumki lands and every wargdar is 
entitled to the adjoining unassigned land upto 100 
varc s on either side as kumki. Some distinction must 
oe made between land belonging solely to the mort¬ 
gagors and kumki land for purposes of compensation 
lor improvements. Only a lesser compensation (in this 
case it was fixed at half of the compensation for im¬ 
provements in respeot of warg lands) for trees on such 
kumki and non-warg lands should be granted. 

A specific clause in the mortgage is not required for 
delivering back the land in its original state by plan¬ 
ting substitute trees in the places ot the existing trees, 
and it is required only to support an alleged right for 
not planting substitute trees and delivering back the 
land with no trees. Where a mortgagee of a garden, 
with arecanut trees on it, plants substitute trees for 
those lost by age, he cannot claim compensation for 
them on the expiry of the mortgage. 

Though there is no proof that the mortgagee plan¬ 
ted the valuable timber trees, like wild jack, bonne, 
beete, etc., on the warg lands he is entitled to com¬ 
pensation as they could not have grown up without 
his tending them. AIR 1955 N U C (Mad) 5673. 


-O. 34, R. 2 — Amount due — Purchase by mort¬ 
gagee of portion of mortgaged property — Deduction 
of amount — When allowed — See Transfer of Pro¬ 
perty Act (1882), S. 82. AIR 1958 Mys 43 (DB). 

0 —Q. 34, R. 2 — Decree for sale in mortgage suit 
— Appeal by mortgagor — Price of redemption re¬ 
duced under S. 9, C. P. and Berar Money-lenders 
Act — It is not obligatory on appellate Court to fix 
fresh dace for payment — (Debt Law’s — C. P. and 
Berar Money-lenders Act (31 of 1947), S. 9). 

Per Full Bench (Hidayatullah J. dissenting) : 

It is not obligatory on a Court of appeal to fix a 
fresh date for payment in a mortgagor's appeal from 
a decree for sale when the price of redemption fixed 
by the trial Court is reduced in accordance with S. 9 
of the C. P. and Berar Money-lenders Act. The appel- 


P* 94, R. 2 Insufficient particulars — Plaint or 
application cannot be dismissed. 

It is not permissible to dismiss an application or 
plaint on the ground that it does not give sufficient 
particulars. The opposite party can always ask for 
particulars under O. 0, R. 5, Civil Procedure Code. 
AIR 1931 Pat 135, Foil. 1952 Nag L J (Notes) 12. 

—-O. 34, R. 2 (2) — Sufficient cause — Defendant 
alleging agreement of sale and asking for extension 
—There is sufficient cause. 

The J. D. made an application for extension of 
time on the allegation that an agreement of sale of 
the property had been made and it would take some 
time to complete it. 

Held, that there was sufficient cause for extension 
of time. 1952 Nag L J (Notes) 12. 

~ O. 34. Rr. 2, 4 and 11 — Debt Laws — Bihar 
Money-Lenders (Regulation of Transactions) Act (7 
of 1939), S. 0— Exemption in notification — Applica¬ 
bility-Contract Act (1872), S. 74 — No stipulation to 
pay compound interest higher than simple interest — 

S. 74 not attracted — C. P. Code (1908), O. 34, Rr. 11, 

4, 2 — Pendente lite interest — Court must allow at 
contract rate. See Debt Laws—Bihar Money Lenders 
(Regulation of Transactions) Act (7 of 1939), S. 0. 
1962 B L J R 888. 

-O. 34, Rr. 2, 4, 7 and 11 — Pendente lite and 

future interest—Award of—Principles—S. 34. 

The true principles for the award of interest, pend¬ 
ing and future in a mortgage suit may be laid down 
as follows : (1) Where the interest claimed is opposed 
to any law, or the rate of interest claimed is penal or 
extortionate or is contrary to any law, such interest 
has to be disallowed, or the rate claimed cannot bs 
permitted and must be reduced, as the case may be. 
This rule applies equally to interest up to the period 
of the suit as well as to pending and future interest. 

(2) But even where interest is legally recoverable and 
the rate of interest is not penal or unconscionable or 
otherwise excessive according to any law, it is open to 
a Court to vary the rate so far as the period between 
the date of suit and the date fixed for redemption in a 
preliminary decree is concerned. The decisions which 
take a contrary view, namely, that where interest 
allowed, it must be allowed at the contractual rate and 

the rate cannot be varied, do not lay down the Jaw 

correctly. (3) It cannot be said that 0.34, R. 1* 
permits an absolute refusal of interest pendente lite 
even where interest is legally recoverable. O. 6 
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Rr. 2, 4 and 7 clearly require an account to be taken 
of both principal and interest on the mortgage as 
also S. 34 preliminary decree is concerned. (3) It 
cannot be said that O. 34, R. 11 permits an absolute 
refusal of interest pendente lite even where interest 
is legally recoverable. O. 34, Rr. 2, 4 and 7 clearly 
require an account to be taken of both principal and 
interest on the mortgage as also S. 34 of the C. P. 
Code. It is true that under S. 34, the award of 
interest from the date of suit to the date of decree is 
discretionary, but the discretion must be exercised 
on sound principles, and the rate of inteiest may 
certainly be reduced where it is justified by the cir¬ 
cumstances of a case. (4) As for subsequent interest 
i. e., interest from the date of redemption fixed in 
the preliminary decree up to the date of payment or 
realisation of the mortgage money, the matter rests 
clearly in the domain of judgment and the grant of 
such interest is entirely in the discretion of the 
Court. A I R 1942 All 444 and A I R 1952 Pat 161 
held not good law in view of AIR 1940 F C 20. 1958 
Raj L W 541 : I L R (1958) 8 Raj 510 : AIR 1958 
Raj 145 (150) (Pt B) (Pr 19). 

ORDER 34, RULE 3 

•-O. 34, R. 3 — Anomalous mortgage — Final 

decree lor foreclosure passed — Court has no juris¬ 
diction to re-open decree and to extend time for re¬ 
demption on equitable ground. See Ibid, O. 34, R. 3. 

AIR 1950 P C 88. 

-O. 34, R. 3—Decree for foreclosure — Decree- 

holder—Right to appropriate partial payment made 
by judgment-debtor. 

The decree for foreclosure is passed not because 
the judgment-debtor has failed to make payment of 
any balance but because he has failed to make pay¬ 
ment of the entire amount. Where the entire amount 
has not been paid, under the law’ it is the transfer of 
property mortgaged that operates as a complete 
discharge of the claim of the mortgagee, under the 
decree. The law' does not entitle the mortgagee 
decree-holder to claim anything more than the pro¬ 
perty mortgaged to obtain full satisfaction of his 
decree. The mortgagee is not entitled to appro¬ 
priate any partial payments made by the judgment- 
debtor in Court towards the satisfaction of his 
decree. Under the law the decree-holder is either 
entitled to the entire amount of money or the entire 
property. He cannot have both. A I R 1939 All 52 
and 10 Oudh Cas 354, Not foil. AIR 1960 All 217 
(217, 218) (Prs 6, 7). 

-O. 34, R. 3 — Notice of application for final 

decree—Necessity. 

Although no specific provision for the issue 
of a notice has been made in the C. P. Code 
under O. 34, R. 3, a notice should be issued to the 
judgment-debtors so that they could know that there 
was an application for final decree and they might 
exercise their right of paying up the decretal amount 
before the final decree is passed. AIR 1949 Pat 68, 
Not foil. ; A I R 1954 Nag 135 and I L R (1946) 1 Cal 
333 and I L R (1949) 1 Cal 113, Foil. 1958 All L T 
688 :ILR (1958) 1 All 389 : 1958 All W R (IiC) 
743 : AIR 1959 All 251 (252) (Pt A) (Pr 7). 

-O. 34, Rr. 3 and 2 and O. 43, R. 1 (o) and S. 97 

— Order refusing to extend time under O. 34, R. 2 
and making final decree for foreclosure — Appellate 
Court setting aside order refusing to extend time — 
Elieet on final decree. See Ibid, O. 34, R. 2. AIR 
1957 Andh Pra 330. 

-O. 34, R. 3 — Preliminary decree in foreclosure 

suit — Death of one plaintiff prior to decree — Legal 
representatives not brought on record within limita¬ 
tion—Final decree—Ilf can be made. See Ibid, O. 22, 
R. 3. AIR 1959 Bom 384 (DB). 


-O. 34, Rr. 3, 5 — Notice of application for final 

decree. 

Though there is no express provision in the Code 
for issue of notice to the defendant mortgagor of an 
application for making a preliminary decree final 
it is necessary that such a notice must be issued to 
him as the moitgagor is entitled to make payment 
into Court at any time before a final decree is passed, 
and is also entitled to extension of time on good 
cause being shown. Moreover the well-known maxim 
audi alteram partem which is a fundamental rule of 
judicial procedure governs such cases. Case-law, 
Ref. 1954 Nag L 1 50 : ILR (1953) Nag 911 : AIR 
1954 Nag 135 (140) (Ft C) (Pr 26) (DB). 

-O. 34, R. 3 — Foreclosure — Right to eject tres® 

passer. 

So long as property remains subject to a mortgage 
the rights in the property are split up between the 
mortgagor and the mortgagee. When, however, the 
mortgagee forecloses the property there is a merger 
of the two rights. The mortgagee having foreclosed 
the mortgage, the right of the mortgagor to eject the 
trespasser must enure to the advantage of the mort¬ 
gagee. The mortgagee is accordingly entitled to sue 
upon their title to eject the trespasser. 1952 Nag L j 
250. 

-O. 34, R. 3 (2) — Final decree for foreclosure — 

Not a decree for money. See Debt Laws — Orissa 
Money-lenders Act (3 of 1939), S. 13. AIR 1984 
Orissa 51. 

©-O. 34, Rr. 3 and 5 — Loss of mortgaged pro¬ 

perty by operation of law or otherwise — Mortgagor 
acquiring some interest therein — Whether an acces¬ 
sion—Accession can be availed of even after passing 
of mortgage decree which does not destroy mortgage 
security. See Transfer of Property Act (1882), S. 70. 
AIR 1963 Pat 412 (FB). 

O. 34, R. 3—Application for making preliminary 
decree final — Article applicable is Art. 181. See 
Limitation Act (1908), Art. 181. AIR 1955 NUC (Fat) 
2493. 

-O. 34, R. 3 and S• 151—Application for making 

preliminary mortgage decree final, dismissed for de¬ 
fault — Subsequent application beyond three years 
should not be dismissed on ground of limitation but 
previous application should be restored under S. 15). 
See Limitation Act (1908), Art. 181. AIR 1955 NUC 
(Pat) 2493. 


-O. 34, R. 3 (2), O. 9, R. 13 and S. 141 — Decree 

under R. 3 (2) not to be passed without notice to 
defendant — Decree passed without notice — Appli¬ 
cation under O. 9, R. 13 w ould lie. 


No special provision is made in O. 34, R. 3 (2) that 
notice should go to the defendant before a final 
decree is passed. A notice in an application for a 
final decree is imperative in view’ of the provisions 
of S. 141. It is not therefore necessary that it should 
be provided in the Code, when an application is 
provided to be made, that notice should go to the 
defendant. Further, when O. 34, R. 3 (2) debars the 
defendant when a final decree is passed on the plain- 
tilt s application from redeeming his property, it 
indicates that the final decree can only be passed 
after notice to the defendant. For all these reasons 
a final decree for foreclosure .'debarring the defen¬ 
dant from all right to redeem the property cannot be 
passed without notice to the defendant, though O 34 
R. 3 (2) does not in specific terms provide for such 
decree. It is not as if the final decree would be void 
it no notice is taken. But if no notice is taken before 
passing the final decree the defendant can get the 
anal decree set aside by applying under O 9 R 1^- 
AIR 1959 All 251 and 53 Cal W N 320 and AIR 1954 
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Nag 135, Rel. on; AIR 1949 Pat 68 and AIR 1954 
Pat 349, Diss. from. AIR 1964 Tripura 60 (61 62) 
<Prs 6, 7, 9, 11). 

ORDER 34, RULE 4 
SYNOPSIS 

(Civil P. C. (1908), O. 34, R. 4.) 

1. Scope. 

2. Form of decree. 

-3* Contents of decree in suit for sale by first mort¬ 
gagee. 

4. Power to extend time — Sub-rule (2). 

5. Order in which properties should be sold. 

6. Interest. 

7. Award. 

8. Consent decree. 

1. Scope. 

——O. 34, Rr. 4 and 14 — Scope and applicability— 
Disability is only with regard to execution of money 
decree in a particular manner. 

Before the provisions of O. 34, R. 14, C. P. Code 
begin to operate, the mortgagee should already have 
obtained a decree and put it into execution by attach¬ 
ing the mortgagor’s equity of redemption in the 
mortgaged property. Then the executing Court shall 
consider whether the decree had been obtained in 
satisfaction of a claim arising under the mortgage. 
The disability imposed on the mortgagee by O. 34, 
R. 14, is only with regard to executing his money 
decree in a particular manner. 1961 M P L J (Notes) 
299. 


-O. 34, R. 4 — State Financial Corporation Act 

(1951), Ss. 31, 3:.', 40B — Application under S. 31 by 
Financial Corporation for action under cl. (a) of S. 31 
— Creditors of Industrial concern are not necessary 
parties — O. 34, R. 4 has no application. See State 
Financial Corporation Act (1951), S. 31. AIR 1963 
Punj 555. 

2. Form of decree. 

•-O. 34, Rr. 4 and 2 — Suit by mortgagee to 

enforce mortgage — His liability to render account 
under S. 76 (h), T. P. Act—Two stages of accounting 
one upto preliminary decree and second thereafter 
—Even if first is barred the second remains. 

Under O. 34, Rule 4, Civil P. C., in a suit for sale* 
if the plaintiff succeeds the Court has to pass a 
preliminary decree to the effect mentioned in Rule 2 
(1) (i) (b) and (c). Under O. 34, R. 2, in a suit for 
foreclosure if the plaintiff succeeds, the Court has to 
pass a preliminary decree ordering that an account 
be taken of what is due to the plaintiff at the date of 
such decree for principal and interest on the mort¬ 
gage. Form No. 5 of Appendix D to the First Schedule 
to the Code prescribes the form for directing the 
accounts to be taken, and Form No. 5A thereof pro¬ 
vides for a decree which by itself declares the 
amount due to the plaintiff on the mortgage. In a 
case where a decree is made in Form No. 5A, it is 
the duty of the Court to ascertain the amount due to 
the mortgagee at the date of the preliminary decree. 
The statutory liability of the mortgagee under S. 76(h), 
T. P. Act, 1882, to account upto the date of the 
preliminary decree would be the subject-matter of 
dispute in the suit upto the date of the said decree. 
The Court has to ascertain the amount due under the 
mortgage in terms of the mortgage deed and deduct 
the net realisations in the manner prescribed in 
S. 76(h) of the Transfer of Property Act and as¬ 
certain the balance due to the mortgagee on the date 
of the preliminary decree. If the mortgagor does not 
raise the plea, he would be barred on the principle 


of res judicata from raising the same, as the said 
matter should be deemed to have been a matter which 
was directly and substantially in issue in the suit up 
to that stage. It is settled law that though a mort¬ 
gage suit would be pending till a final decree is 
made, the matters decided or ought to have been 
decided bv the preliminary decree are final. 

Under S..76(h) of the Transfer of Property Act 
the net receipts ot the mortgaged property have to be 
statutorily debited against the mortgagee in deduc¬ 
tion of the amount due under the mortgage from 
time to time in the manner prescribed thereunder. 
The principle underlying the said clause is that the 
usufruct of the mortgaged property represents the 
mortgagor’s money. On the same analogy of volun¬ 
tary payment, if a preliminary decree, by a wrong 
decision or by reason of an omission of the requisite 
plea, ignores the net realizations in ascertaining the 
amount due to the mortgagee, it must be held that the 
Court refused to give credit to the said receipts. So 
far, therefore, as the amounts statutorily debited to 
the mortgagee under S. 70 (h) of the Transfer of 
Property Act before the date of the preliminary de¬ 
cree are concerned these cannot be taken into account 
if the preliminary decree does not take those amounts 
into consideration at the time it makes the said 
decree. 


But the same cannot be said of the net receipts 
realized by the mortgagee subsequent to the prelimi¬ 
nary decree. It is true that a preliminary decree is 
final in respect of the matters to be decided before it 
is made; it is indisputable that in a mortgage suit 
there will be two decrees, namely, preliminary decree 
and final decree, and that ordinarily the preliminary 
decree settles the rights of the parties and the final 
decree works out those rights. It cannot also be dis¬ 
puted that a mortgage merges in the preliminary 
decree and the rights of the parties are thereafter 
governed by the said decree. But there is no relevancy 
of the said principles to the problem that arises in 
regard to the liability of the mortgagee to account for 
the net receipts under S. 70 (h) of the Transfer of 
Property Act. A preliminary decree is only concerned 
w'ith disputes germane to the suit upto the date of the 
passing of the said decree. The net receipts of the 
mortgaged property by the mortgagee subsequent to 
the preliminary decree are outside the scope of the 
preliminary decree; they are analogous to amounts 
paid to a mortgagee by a mortgagor subsequent to 
the preliminary decree. Hence as regards the net 
receipts from the mortgaged properties subsequent to 
the ’making of the preliminary decree the Court is 

right in giving credit for them to the mortgagor in 

fixing his liability. AIR 1945 P C 152 (150) and AIR 
1949 Mad 013 (014), Rel. on. Gyarsi Bai v. Dhansukh 
Lil. (1965) 2 S C J 783 : AIR 1965 S C 1055 (1057, 
1058, 1059) (Pt A) (Prs 5, 6, 7). 

-O. 34, R. 4, O, 23, R. 1 — Suit for sale by mort¬ 
gagee— Mortgagor’s right to decree in his favour 
Withdrawal of suit, if prejudicial to mortgagor. 

Where a suit is one for sale by the mortgagee and 
the taking of accounts is ancillary to this relier, tne 
mortgagor is not entitled to a decree on the analogy 
of a suit for account in his favour in the suit and, 
therefore, he is not prejudiced by the plaintiti s exer¬ 
cising his right to withdraw the suit. A I K 
Andh Pra 492 (492, 493) (Prs 3, 4). 

O. 34 R. 4 — Suit to recover amount by sale of 


property charged—Preliminary decree is necessary 

Instalments cannot be granted. 1902.03. Guj L R 919, 
Foil. (1963) 4 Guj L R 939 : A I R 1963 Cuj 

(Pt A) (Pr 5). , 

?.'2,„Tb»S. d aS)7 STl" 3d 


instalments cannot 

(DB). 
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3. Contents of decree in suit for 
sale by first mortgagee* 

—0« 34, R. 4 — Suit on mortgage — Puisne mort¬ 
gagee made party — Application by him for decree 
on foot of his mortgage—Preliminary decree—Puisne 
mortgagee paying off amount due to plaintiff and 
applying for passing of final decree — Application 
dismissed on ground that there was no provision in 
preliminary decree for passing final decree—Appli¬ 
cation for amendment of preliminary decree—Mort¬ 
gagor meanwhile paying amount of plaintiff’s 
mortgage to puisne mortgagee — Full satisfaction of 
plaintiff’s mortgage entered — Preliminary decree 
amended—Final decree held could be passed. 

In a suit by a mortgagee to enforce his mortgage, 
subsequent mortgagees were made parties. Defen¬ 
dant 9, one of the puisne mortgagees impleaded in 
the suit prayed for a decree on the foot of his mort¬ 
gage. A preliminary decree was passed. Defendant 9 
paid the amount due to the plaintiff and applied for 
passing a final decree not only for the amount of the 
suit mortgage but also for the amount due under the 
subsequent mortgage held by him. The application 
was dismissed on the ground that there was no provi¬ 
sion ia the preliminary decree directing the passing 
of a final decree for the consolidated sum of the two 
mortgages. On the same day, he applied for the 
amendment of the preliminary decree. The decree 
was amended and in the amended decree, defen¬ 
dants 1 to 0 (Mortgagors) were directed to pay into 
Court the amount due to the puisne mortgagee (Defen¬ 
dant 9). Meanwhile, on behalf of the mortgagors, the 
amount due to the first mortgagee (Plaintiff) which 
the puisne morigagee paid off, was paid to him by 
the Receiver on behalf of the mortgagors. The puisne 
mortgagee received that amount and passed a receipt 
without prejudice to his rights, which he was agita¬ 
ting in the application for amendment. Full satisfac¬ 
tion of the plaintiff's mortgage was recorded. After 
the preliminary decree was amended the puisne mort¬ 
gagee applied for the passing of the final decree. 

Held, that recording of full satisfaction in the cir¬ 
cumstances of the case was only a tentative one 
subject to the result of the said application for 
amendment of preliminary decree. As the prelimi¬ 
nary decree was amended and as a decree in the 
favour of the puisne mortgagee was given, he would 
be entitled to apply for the passing of a final decree 
for sale. 1952 Mad W N 497 • 1952-1 Mad L J 634 : 
65 Mad L VV 1187 : AIR 1952 Mad 786 (787) (Pr 4). 

4. Power to extend time—Sub-rule (2). 

-O. 34, R. 4 (4)—Preliminary decree under O. 34, 

R. 4 (4) fixing a date for deposit — Deposit not made 
in prescribed time — Power of Court to grant exten¬ 
sion. See Ibid, O. 34, R. 2 (2). (1964) 1 Andh W R 32. 

5. Order in which properties should be sold. 

®-O. 34, R. 4—Executory charge-decree for main¬ 

tenance—Execution of — Charge over several lots of 
properties—Purchase in prior execution of one lot by 
decree-holder — Decree whether satisfied—Execution 
for future maintenance as it falls due — Other lots if 
can be brought to sale. See Ibid, O. 21, R. 17. AIR 
1963 S C 1556. 

O. 34, R. 4 Order in which properties should 
he sold — Right of mortgagee — (T. p. Act (1882), 
Ss. 81, 82). 

11 is the right of the mortgagee alone to choose 
against which of the several properties mortgaged to 
him he may proceed. The contention that the object 
of the mortgagee is only to recover his mortgage 
amount and he cannot be prejudiced if he is directed 
•to proceed against the properties in any particular 


order cannot be accepted; for the co-judgment-debtor 
of a mortgage decree has no right to have the pro¬ 
perties marsnalled under S. 81, Transfer of Property 
Act, nor has he as against the mortgagee the right 
that S. 82 of that Act gives to a buyer against a seller 
when more properties than one are subject to a 
common charge. 1957 Andh L T 481: (1957) 2 Andh 
W R 385. 

-O. 34, Rr. 4 and 5 — T. P. Act (1882), S. 81- 

Applicability — Moitgage by A and B of their pro¬ 
perties to C—Subsequent mogtgage by A alone of his 
properties to C — Suit by C on mortgage — B not 
entitled to claim that A’s properties should be sold 
first — S. 81 does not apply — Court not justified in 
directing sale of B’s properties first. 1961 Ker L J 
1002 : 1961 Ker L T 974 : (1961) 2 Ker L R 599 : 
A I R 1962 Ker 106 (10S) (Pt A) (Prs 3, 4) (DB). 

-O. 34, R. 4 — Charged properties — Power of 

executing Court to direct order of sale. 

Where by a decree maintenance was made a charge 
upon certain properties, in execution of a decree for 
arrears of maintenance- although the executing Court 
has no power to marshall but must simply execute 
the decree, it has power to give a direction as to the 
order in which charged properties should be put to 
sale, if the equities of the case require it. 1950 Nag 
L Jour 373 : ILR (1952) Nag 225 : A I R 1951 Nag 
470 (471) (Pr 4). 

-O. 34, R. 4 — Execution of mortgage decree— 

Rateable distribution of decree debt, bee Debt Laws 
—Bihar Monev-lenders Act (3 of 1938), S. 14. AIR 
1955 Pat 108/ 

6. Interest. 

-O. 34, R. 4 — Suit for sale of charged property- 

interest Irom date of suit till realization — Inclusion 
of such interest in preliminary decree is not optional 
or discretionary but obligatory — Such interest de¬ 
clined by trial Court — Appellate Court can award it. 
See Ibid, S. 34. A I R 1963 Guj 253. 

-O. 34, Rr. 4, 11 — Interest subsequent to date 

fixed for re-payment — Award of, at time of final 
decree —Permissibility. 

On a plain interpretation of the provisions of sub¬ 
rule (l) of R. 4, O. 34 read in the light of Form 5-A in 
Schedule 1, Appendix D, the proper stage at which 
the question whether subsequent interest after the 
date fixed by the Court for re-payment is to be 
allowed, has to be decided at the time of passing the 
preliminary decree. At the stage of passing the final 
decree all that the Court has to do is to direct the 
sale of the mortgaged property or a sufficient portion 
thereof and the application of the sale proceeds in 
the manner provided in sub-rule (1) of R. 4, O. 34. 
Observations of Chatterjee, J., in A 1 R 1918 Cal 151 
held obiter. So far as interest subsequent to the date 
fixed for repayment till realisation is concerned the 
Court passing a preliminary decree has a discretion 
in the matter. Where the preliminary decree was not 
in accordance with Form 5 A in Sch. 1, App. D, and 
no specific mention was made regarding the payment 
of such interest, no direction for payment of such an 
interest could be spelt out from a clause in the decree 
which provided that in default of payment of the 
amount within certain time the plaintiff will be 
entitled to recover the principal sum due on the 
mortgage together with interest and costs, by the sale 
of the mortgaged property or a sufficient part thereof. 

1960 Jab L J 861 : 1961 M P L J 16 : 1961 M P C 
54 : 1961 M PC 454 : I L R (1962) M P 111 : A I R 

1961 Madh Pra 34 (35, 36) (Prs 12, 14, 16, 19) (DB). 

-O. 34, Rr. 4, 5, 11 — Direction for interest — 

Power to make direction at stage of final decree. 

It is clear from the provisions of O. 34, Hr. 4 and 5 
that in a mortgage suit the appropriate time tor 
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1 • ^ 1 t any interest is the time when the 

preliminary decree is passed. There can be no ques¬ 
tion oi making any direction with regard to interest at 

the P assin g of the final decree. AIR 
1921 Pat 352, Dist. 1957 M P C 767. 

7 0> j 03)— Discretion-Interest becoming 

heavy—Sale saould not be ordered. 

The suit on mortgage instituted 8 years before it 
came in second appeal was decreed for Rs. 1,500. 
1 ne J. D. would nave been required to sell part of 
the property to liquidate the amount of Rs. 1,500 
with costs awarded. 

Held, that if decree for sale was passed in lieu of 
ioreclosure J. D. would be required to pay a consi¬ 
derable sum as interest od Rs. 1,500 for 8 years; that 
this would be an additional burden on J. D. and that 
in the circumstances it was not a fit case for passing 
decree for sale. 1951 Nag L J (Notes) 202. 

Contract Act (1872), S. 74 — No 

__ i • . « . • _ 


O. 34, R. 4 


stipulation to pay compound interest higher than 
simple interest — S. 74 not attracted — Pendente lite 
interest — Court must allow at contract rate — See 
Debt Laws — Bihar Money Lenders (Regulation of 
Pransactions) Act (7 of 1939), S. 0. 1962 B L J R 888. 

7 O. 34, R. 4—Mortgage suit — Pendente lite and 
future interest — Award of—Principles —A I R 1942 
All 444 and A I>R 1952 Pat 161 held not good law in 
view of AIR 1940 F C 20. See Ibid, O. 34 R. 2. AIR 
1958 Raj 145. " 

7. Award. 

-O. 34, Rr. 4, 5 — Mortgage decree on award — 

Final decree—Necessity—Execution based on final 
decree — Maintainability — (Arbitration Act (1940), 

S. 17). 

Where a decree was drawn in terms of the award 
in respect of a mortgage and the decree did not envis¬ 
age the preparation of a final decree no final decree is 
necessary and the decree can be executed directly 
AIR 1925 Cal 907 ; AIR 1932 Cal 9, Dist.; AIR 1933 
Lab 48; AIR 1945 Nag 289, Ref. 

But if a final decree is prepared and the execution 
application is based on the final decree, the defect is 
one of form only and not of substance, and the Court 
can entertain the application for execution of the 
first decree drawn as per award. AIR 1933 P C 01, 

Rel. on. 1955 A M L J 29 : A I R 1955 Ajmer 43 
(Ft A) (Prs 4, 5). 

-O. 34, R. 4—Applicability of S. 47, Civil P. C. to 

award under Co-operative Societies Act — Question 
as to validity of award —Award giving 0 months for 
payment-Preliminary or final. See Ibid, S. 47. AIR 
1957 Madh B 56 (DB). 

-O. 34, R. 4 — Award in the nature of mortgage 

decree—O. 34, R. 4 does not apply—Executing Court 
has to execute it as a final decree. See Arbitration Act 
(1940), S. 41. (’55) 8 Sau L R 263. 


in a suitable form can be drawn up on the basis of 
the compromise, and ultimately a final decree can be 
passed in terms thereof. If, therefore, a mortgage 
suit is decreed in terms of a compromise the consent 
decree would amount to a final decree only when 

nothing further is to be done in the suit in order to 

enable the decree-holder to execute the decree But 

in case where the consent decree cannot be executed 

without further proceedings in the suit, the decree- 
holder has to take steps in the suit to have the decree 
made absolute in terms of the compromise; and whe- 

her any rule of O. 34, Civil P. C., applies or not 

the order making the decree absolute amounts to a 
final decree. Although the final decree so passed 
would not be a decree under O. 34, R. 5, Civil P. C. 
that tact by itself would not make the decree illegal 
or ultra vires and an appeal against such decree 
^ V n°n U J C i be com P etent * AIR 1920 Pat 731. Foil; A I R 
m r? 0 at anci A 1 R 1939 Pat 514 and A I R 1928 

M A 8 and A1R 1949 Al1 317 and A I R 1929 Cal 11 
and AIR 1920 Cal 975 and AIR 1934 Cal 735, Dist. 

A compromise arrived at between the parties to a 
mortgage suit provided for payment of mortgage 

ti U j S i_ n ^ ns ^ a ^ mei d and on default by mortgagor enti¬ 
tled the mortgagee to realise the property by obtain¬ 
ing a final decree with interest from the date of 
decree. A default having been made the mortgagee 
obtained a final decree which allowed him interest 
only from the date of default. In appeal the interest 
v\as allowed from the date of decree as provided in 
the compromise. In Letters Patent appeal it was con¬ 
tended that as the consent decree was not a decree 

under 0. 34, R. 4, Civil P. C. no final decree could 
be passed. 

Held, that as the unpaid instalment together with 
costs and interest, was not recoverable by the plain¬ 
tiff without obtaining a final decree, the final decree 
could be passed. 1963 B L J R 462: ILR 43 Pat 694 : 
AIR 1904 Pat 135 (137, 138) (Prs 5, 7). 

ORDER 34, RULE 5 
SYNOPSIS 

(Civil P. C. (1908), O. 34, R.5.) 

1. Consent decrees and decrees on award. 

2. Final decree—General. 

(a) Form of final decree for sale. 

(b) Application for final decree, if and when 

necessary. 

(e) Notice to judgment-debtor, if necessary 
before passing final decree- 

(d) Limitation for application for final 
decree. 

3. Mortgagor’s rights before confirmation of sale. 

4. ‘‘Directing that the mortgaged property or a 

sufficient part thereof be sold.” 

5. Effect of sale under mortgage decree. 


8. Consent decree. 

-O. 34. Rr, 4, 5 and 7 and O. 23, R. 3 — Scope of 

O. 34—Mortgage suit—Parties can settle by compro¬ 
mise form of decree by which right of redemption can 
be extinguished—Consent decree providing 8 months 
for redemption — Not necessary for party to go 
through the formality of taking a final decree. AIR 
1943 All 321 and A I R 1921 Pat 320, Rel. on—No 
clog on equity of redemption — Transfer of Pro¬ 
perty Act (1882), S. 00. AIR 1962 Orissa 102 (163) 
(Prs 7, 9). 

-O. 34, Rr. 4 and 5— Consent decree—Passing of 

— Permissibility — Final decree — When can be 
passed. 

Even if Rr. 4 and 5 of O. 34, Civil P. C. do not 
apply to a compromise decree a preliminary decree 


6. Execution of final decree for sale. 

7. Appeal or revision. 

1. Consent decrees and decrees on award. 

-O. 34, R. 5—Final decree—Necessity—Mortgage- 

decree on award—Decree passed on award not con¬ 
templating preparation of final decree can be executed 
directly. See Ibid, O. 34. R. 4. AIR 1955 Ajmer 43. 

-O. 34, R. 5 — Award decree. See Ibid, S. 2 (2). 

AIR 1955 N U C (Ajmer) 322. 

- O. 34, R. 5 — Applicability and scope —Mort¬ 
gage debt — Award by Registrar of Co-operative 
Societies for sale of mortgage property ^ale in 
execution—Mortgagor applying for time to depo* 1 
amount before confirmation of sale His ngnt ® 
redeem held not extinguished — Principles ot ti. 

could be applied. 
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Upon the sale of the mortgaged property in execu¬ 
tion of the award passed by the Registrar of the Co¬ 
operative Societies, the mortgagor judgment-debtor 
filed an application under O. 21, R. 90 and pending 
it he applied under O. 34, R. 5 for time to deposit 
the amount of the mortgagor debtor. Time was 
granted and the application under O. 21, R. 90 was 
dismissed. Before the date fixed for payment the 
mortgagor judgment-debtor deposited certain amount 
which included the commission of the auction-pur¬ 
chaser and prayed for further time to deposit the 
balance. Further time was rejected and sale was 
confirmed. 

Held, that the principles of O. 34, R. 5 could be 
applied and the mortgagor’s right to redeem the 
mortgage was not extinguished. In the circumstances 
the executing Court was not justified in rejecting the 
application for further time. A I R 1945 Mad 422, 
Foil.; AIR 1930 Lah 110 and A I R 1933 Lah 48 and 
AIR 1924 Pat 203, Disting. 04 Bom L R 731 : 1903 
Mah L J 9 : ILR (1963) Bom 45 : AIR 1963 Bom 230 
<232, 233) (Pt A) (Prs 7, 10) (DB). 

-O. 34, P. 5 — Scope of O. 34 — Mortgage suit— 

Parties can settle form of decree by which right of 
redemption can be extinguished — Consent decree 
providing 8 months for redemption — No clog on 
equity of redemption — Transfer of Property Act 
(1882), S. 00. See Ibid, O. 34, R. 4. AIR 1962 Orissa 
162. 

-O. 34, Rr. 5, 4 — Consent decree — Passing of — 

Permissibility — Final decree — When can be passed. 
See Ibid, O. 34, R. 4. AIR 1964 Pat 135. 

-O. 34, R. 5—Consent award decree providing for 

sale of mortgaged property on default in payment of 
decretal amount — Decree is final decree and can be 
executed. See Ibid, S. 38. (’56) 9 Sau L R 80. 

2. Final decree — General. 

(a) Form of final decree for*sale. 

(b) Application for final decree, if and when 

necessary. 

(c) Notice to judgment-debtor, if necessary 

before passing final decree. 

(d) Limitation for application for final decree. 

2. Final decree—-General. 

—O. 34, R. 5—Preliminary mortgage decree—Pro¬ 
vision for payment in instalments with default clause 
— Default committed -Final decree. See Limitation 
Act (1908), Art. 181. (S) AIR 1955 All 254. 

-O. 34, Br. 5, 6 — Final mortgage decree does not 

conclusively determine rights of parties. See Ibid. 
S. 2. AIR 1953 Assam 16. 

-O. 34, R. 5 — Preliminary decree—Modification 

of, in appeal — Its effect on final decree and sale 
held in pursuance thereof. 

.An appellate decree supersedes the decree of the 
lower Court. Where in an appeal preferred from the 
preliminary decree in a mortgage suit the appellate 
decree -.modifies, confirms or reverses the first Court 
decree, the appellate decree is the only enforceable 
decree. If in the meanwhile a final decree is passed 
by the lower Court, then as the final decree only 
carries out the directions given in the preliminary 
decree, the appellate decree automatically operates 
on the final decree passed pursuant to the original 
preliminary decree. So long as the final decree is kept 
alive, it is the duty of the Court to incorporate ihe 
amendments in the 'final decree. The decree-holder 
also may bring to its notice the modifications made 
by the appellate Court in execution or by a separate 
application. No limitation is prescribed for such an 
application. 

Further, if in pursuance of the final decree of the 
lower Court a sale is held in execution thereof and 


the preliminary decree happens to be modified by the 
appellate Court before the sale is so held, the modi¬ 
fications must be deemed to have been automatically 
incorporated in the final decree, and therefore the 
sale held in execution thereof will be valid. And if 
the property would have been sold even after tiie 
amendments were incorporated in the decree, there 
will be no reason or justification for setting aside the 
sale on the technical ground that the decree amount 
would be different if the amendments were incorpo¬ 
rated in the decree. AIR 1940 Mad 383, Foil.; AIR 
1947 All 83, Not foil. 1955 Andh L T (Civil) 586 t 

(1955) Andh W R 492 : AIR 1955 Andhra 254 (256) 
(Pr 14). 


•-O. 34, R. 5 —Final decree—Functions of. 

A final decree performs three functions. It deter¬ 
mines that no payment, as required by preliminary 
decree, is made. Secondly it directs sale of mortgagecl 
property and thirdly it directs application of sale 
proceeds. M L R 1954 (Civ) 220 : Madh B L J 1954 
H C R 643 i ILH (1954) Madh B 426 : AIR 1954 
Madh B 181 (183) (Pt B) (Pr 18) (FB). 

-O. 34, Rr. 5 and 6 — Appeal against preliminary 

decree pending — No bar to application for final 
decree. 1958 MPC 120: ILR (1957) Madh Pra 
337 : 1957 Jab L j 129 : 1957 MPC 75 : 1957 
M P L J 148 : AIR 1957 Madh Pra 85 (87) (Pt B) 
(Pr 10) (DB). ' ; 

0. 34, R. 5 — Madras Agriculturists’ Relief Act 
(4 of 193S) —Mortgage —Final Decree for sale —Two 
sales for amounts due by agriculturist debtors and 
non-agriculturist debtors — Interests of both in the 
hypotheca not determined in the suit—Purchaser of 
interest of non-agriculturist mortgagors — Rights of 
— To be worked out in a separate suit. 

The Court directed by a final decree in a mortgage 
suit two sales one for the amount due by the agri¬ 
culturist debtors and the other by the non-agricul¬ 
turist debtors, both the sales to take place on the 
same day. The question as to what is the share in the 
hypotheca which the agriculturist mortgagors were 
entitled to was not determined in the suit. The Bench 
decision in (1900) 2 Mad L J 158 envisages the posi¬ 
tion that in passing a mortgage decree the Court is 
bound to indicate what was the interest in the 
hypotheca which the agriculturist mortgagor was 
entitled to redeem and what was the interest remain¬ 
ing for the non-agriculturist mortgagor to redeem. 

The order directing the two sales on the same day, 
each sale being concerned with the right, title and’ 
interest of the agriculturist mortgagor as also the non- 
agriculturist mortgagors appears to be correct in the 
circumstances of the case and any person who there¬ 
after purchases the right, title and interest of the 
non-agriculturist mortgagors would have to work out 
his remedy by a separate suit to find out what that 
interest is and to recover possession thereof. 76 Mad 
L W 683: (1963) 2 Mad L J 93: 1963 Mad W N 340. 

2 (a). Form of final decree for sale. 


w. n. *j— i ci i nil nary ana nnai decree 
of decree - What is. See Limitation \ct 
Art. 182. AIR 1957 All 114 (DB). 


(190S), 


°* 34, R. 5, O. 48 R. 3 (Cal), Ss. 121, 122—Form 
prescribed by Calcutta High Court for purposes of 
and relating to O. 34, R. 5 for making preliminary 
mortgage decree final, is a statutory form and has 
effect as part of the Code itself — According to this 
form, final decree has to be passed after hearing 
parties - It is contemplated that both parties must be 
aware of the final decree proceedings. See Ibid O dk 
R. 3 (Cal). AIR 1961 Cal 534 (DB). ’ U ' 48, 

“ O. 34, R. 5—Final decree for sale— Form of 
Ibid, S. 99. AIR 1959 Punj 565 (DB). ** See 
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2 (b). Application for final decree, if and 
when necessary. 

-O. 34, R. 5 — “Application for final decree’’ — 

A. I. R. 1917 Mad 669. Dissented from. 

Under the present law, an application for sale of 
the mortgaged property cannot be treated as an appli¬ 
cation for the passing of a final decree. AIR 1947 All 
83, Rel. on. AIR 1917 Mad 609, Diss. from. AIR 
1955 All 664 (664) (Pt A) (Pr 6) (DB). 

—O. 34, R. 5 — Right of mortgagee to apply for 
final decree when arises — (Limitation Act (1908), 
Art. 181). 

Even though under sub-rule (3) of R. 5 the mort¬ 
gagee’s right toaapply for final decree arises when 
payment has not been made by the mortgagor, yet the 
mortgagor is bound to make payment on or before 
the day fixed in the decree. Thus, it is the date which 
is fixed in the decree which is relevant under O. 34, 
R. 5, and not any other date. I L R (1955) Nag 821 : 
1955 Nag L J 693 : AIR 1955 Nag 276 (279) (Pt D) 
(Pr 19) (DB). 

-O. 34, R. 5 — Final decree — Application by 

puisne mortgagee—Dismissal of application—Second 
application. 

Under the mortgage decree if the puisne mortgagee 
defendant paid into Court the decretal aaiount he 
was at liberty to apply for final decree. His first 
application was dismissed as the same was not 
accompanied with the decretal amount : 

Held, that his subsequent application accompanied 
with the decretal amount was not'barred because 
on the date of the previous application he was not 
entitled to ask for the passing of a final decree because 
he had not paid the amount due to the decree-holder. 
He became entitled to apply for the passing of a final 
decree only after makiDg the payment, and after he 
had done so, the only application he made was the 
present application. AIR 1919 Mad 709 and AIR 1922 
Mad 65, Distinguished. (1953) 2 Mad L J 306 : 1953 
Mad W N 587 : AIR-1954 Mad 128 (129) (Pr 2). 

2 (c). Notice to judgment-debtor, if necessary before 

passing final decree. 

-O. 34, R. 5; O. 9, R. 13, S. 151 — Ex parte final 

mortgage decree for sale—Setting aside of —Suffi¬ 
cient cause. See Ibid, O. 9, R. 13. AIR 1961 Cal 
534 (DB). 

—O. 34, R. 5—Mortgage suit—Suit contested— 
Mortgagor—Defendant’s lawyer present upto passing 
of preliminary decree—Nothing to show that autho¬ 
rity of lawyer ended upon passing of preliminary 
decree—Defendant must be taken to have entered 
appearance for all purposes upto final disposal of 
suit—Lawyer must be supplied with copy of mort¬ 
gagee’s application for making final decree under 
O. 34, R. 5—Copy not given — Final decree passed 
ex parte—Defendant mortgagor is entitled to have 
it set aside—See High Court Rules and Orders— 
Calcutta High Court Civil Rules and Orders, Rule 
21. AIR 1961 Cal 534 (DB). 

-O. 34, R. 5 —Notice to judgment-debtor before 

making preliminary mortgage decree final. 

So far at least, as the Calcutta High Court is con¬ 
cerned, on the principle of ‘Audi Alteram Partem* 
apart from anything else, service of notice in some 
form or other, may well be held to be necessary 
before the preliminary decree in a mortgage suit is 
made final. 65 Cal W N 535s AIR 1961 Cal 534 
(536) (Pt. B) (Pr. 10) (DB). 

-O. 34, R. 5—Notice of application for final de¬ 
cree is necessary. See Ibid, O. 34, R. 3. AIR 1954 
Nag 135 (DB). 


~-0. 34, R. 5—Notice to judgmenUdebtor. 

O. 34, R. 5 does not even require that a notice* 
should be served for a decree being made final. 1954 
B L J R 247: ILR 33 Pat 296: AIR 1954 Pat 349 
(354) (Pt E) (Pr. 12) (DB). 


2 (d). Limitation for application for final decree. 


-0. 34, R. 5—Limitation— Application under 

rule—Starting point of limitation. See Limitation 
Act (1908), Art. 181. ILR (1957) Andh-Pra 159. 

-O. 34, R. 5-Limitation for application for final 

decree—Art. 181, Limitation Act applies — Applica¬ 
tion not saved from limitation by S. 5 of Mad. Ordi¬ 
nance of 1953 or of Mad. Act 5 of 1954 or any 
provision in Mad. Act of 1956—Limitation Act 
(1908), Arts. 181, 182—Debt Laws—Madras Indebted 
Agriculturists (Temporary Relief) Ordinance (1953), 
Ss. 4 & 5. Debt Laws—Madras Indebted Agricul¬ 
turists (Temporarv Relief) Act (5 of 1954), Ss. 4 & 5. 
Debt Laws— Madras Indebted Agriculturists (Re¬ 
payment of Debts) Act 1955, Ss. 4, 3 & 8. 

An application for a final decree in a mortgage suit 
presented more than 3 years after the date of the 
preliminary decree is barred by limitation under 
Art. 18L of the Limitation Act. Such an application 
is not one for execution : AIR 1925 Cal 834 k AIR 

1952 Nag 177, Rel. on. 

Such an application for a final decree is not saved 
by the provisions of S. 5 of either the Madras Indeb¬ 
ted Agriculturists (Temporary Relief) Ordinance of 

1953 or of the Madras Indebted Agriculturists 
(Temporary Relief) Act, 1954,, which are similar, or 
by any of the provisions in the Madras Indebted 
Agriculturists (Repayment of Debts) Act, 1955. 1962 
Ker L J 165. 


3. Mortgagor’s rights before confirmation of sale. 

-O. 34, R. 5—Execution sale under mortgage de¬ 
cree—Tender of deposit prior to confirmation of 
sale but beyond 30 days of sale—Validity. See Ibid, 
O. 21, R. 89. 1961 Ker L T 199- 


-O. 34, R. 5—Scope — Decree for sale by usu¬ 
fructuary mortgagee — Execution barred—Effect — 
Right of mortgagee. See T. P. Act (1882), S. 69. 
AIR 1960 Madh-Pra 44. 

-O. 34, R. 5-Scope—Right of mortgagor to 

deposit amount due with solatium before sale is 
confirmed—Pendency of appeal against dismissal 
by Executing Court of the mortgagor’s application 
to set aside sale-Right to deposit during and avoid 


[t is clear from the terms of O. 34, R. 5 of the Civi 
Dcedure Code, that so long as the sale had not 
?n confirmed, it will be open to the mortgagors 
deposit the amount due together with the solatium 
ascribed therein and avoid the sale. Notwithstan- 
ig the fact that the mortgagors’ petition for setting 
cfe the sale had been dismissed by the Executing 
urt, the matter was at large before the 
urt in appeal. There was therefore no final order 
confirmation of sale before the appeal was dis- 
sedof. During the pendency of such appeal, th 
►rtgagors could deposit the amount du 
pell ate Court and avoid the sale. (1964) 1 Ma<* 

[ 275. , 0 . . 

-n id r ? n) O 21 Rr, 89, 90 and 91—Sale in 

icution ’of' mortgage decree-No conjgation o 
e— Judgment-debtor is entitled to satisfy dec 

fore sale is confirmed, even bey on P „ 

rty days from sale. Limitation Act (190S), 

Where, in execution of mortgage dec re e, j h sa | e 

;ed properties are sold in auc ’ nt .debtors 
Question is not confirmed, the judgment ae 
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are entitled to satisfy the decree before the sale is 
confirmed and save their property under O. 34, R. 5 
(1) even beyond the period of thirty days from the 
date of sale provided by Art. 166, Limitation Act. 
AIR 1937 Mad 560; AIR 1956 Cal 510, Rel. on. 

O. 34, R. 5 specifically provides for the payment 
of the mortgage amount at any time before the con¬ 
firmation of a sale. The language of the Rule is 
plain and unambiguous and it is based on the 
general principle of law that there should be no 
clog on the equity of redemption until the sale is 
concluded finally by Courts. 

It is true that an application under O. 21, R. 89 
to set aside sale on deposit, can only be made within 
30 days as provided by Art. 166, which is a general 
provision applying to many applications under the 
Code. But O. 21, R. 89 has no application to sales 
in execution of a mortgage decree which is covered 
by the specific provision of O. 34, R. 5 (1). (19G3) 2 
Mys. L J 413. 

4. “Directing that the mortgaged property or a 

sufficient part thereof be sold”. 

-O. 34, R. 5—Substituted security — Doctrine of— 

Applicability to private sales—Hindu joint family 
—Sale by co-parcener of specific item of joint family 
property —Rights of alienee. See Hindu Law — Joint 
family — Coparcener. (1957) 1 An W R 87 : A I R 
1957 Andh Pra 572 (DB). 

-O. 34, R. 5—Mortgagee releasing portion of 

property. 

Where the final decree in a mortgage suit provides 
explicitly that the property mortgaged or a sufficient 
part thereof be sold, a mortgagor, who owns onlv 
a part of the mortgage security, cannot insist that 
the mortgagee shall bring the entire property to sale. 
If the action of the mortgagee in releasing a portion 
of mortgaged property results in placing any extra 
burden on such mortgagor, he has the right to sue 
for contribution under S. 82. 1942 P. C. 50, Rel. on. 

ILR (1952) 4 Assam 118 : AIR 1953 Assam 82 (83 
(Prs. 5, 8). 

-O. 34, R. 5—Release of portion of mortgaged 

property— Effect. See T. P. Act (1882), S. 60. 1964 
Ker L J 748. 

* O. 34, Rr. 5, 4 T. P. Act (1882), S. 81 — Appli¬ 
cability — Mortgage by A and B of their properties 
to C—Subsequent mortgage by A alone of his proper¬ 
ties to D—Suit by C on mortgage—B not entitled to 
claim that A’s properties should be sold first — S. 81 
does not apply - Court not justified in directing sale 
of B’s properties first. See Ibid, O. 34. R. 4. AIR 1962 
Ker 106. 

9. 34, R. 5 Mortgage—Indivisibility —• Splitting 
up of security — Amount of mortgage decree — Pay¬ 
ment in instalments under Madras Indebted Agricul¬ 
turists (Repayment of Debts) Act (1955) — Effect — If 
splits up security. See Ibid, S. 73. (1958) 2 Mad L J 
560. 


-O. 34, F. 5-Jurisdiction to direct a particular 

specific portion of the item to be sold. See Ibid S t 

AIR 1955 NUC (Mad) 3202. * 


O 34, R. o T. P. Act (1882), S. 76—Indivisibi- 
lity Rule as to Ii#ffcct of Right of mortgagee to 
enforce mortgage against any part or whole—Subse¬ 
quent purchaser— Right to apportionment — Orissa 
Money-Lenders Act, S. 2. 

Where, after the mortgage part of the mortgaged 
property has been purchased by other persons, the 
liability for the mortgage money is joint and several 
as against the mortgagors and the subsequent trans¬ 
ferees and as against the several items of the mort¬ 
gaged property in their hands, the fact that the liability 


cannot be enforced against some of them on account 
of a bar in law will not exonerate the others. It is 
open to the mortgagee to enforce the mortgage liabi¬ 
lity against a part of the mortgaged property absolv¬ 
ing tne rest. It is an incident of liabilities which are 
oint and several. There is nothing in the indivisi¬ 
bility of the mortgage which should prevent the 
mortgagee from realising the entire mortgage money 
from a part of the mortgaged property only. If there 
are other properties sold subject to the same mortgage 
the remedy of the purchaser of a part is by way of 
contribution. Nor is there anything in the language 
of Exception 3 to S. 2(1) of the Orissa Money-Lenders 
Act so as to compel the Court to apportion the mort¬ 
gage liability as between the several purchasers at a 
sale “subject to mortgage.” That question has to be 
decided under the general law which is not in any¬ 
way abrogated or modified by Exception 3 to S. 2 (L' 
of the Act. 69 I A 98, Foil. ILR (1949) 1 Cut 351 ; 
AIR 1950 Orissa 6 (9, 19) (Pt A) (Prs 9, 33) (DB). 

-—O. 34, R. 5 (3) — Preparation of final decree— 
Substituted security for mortgaged property in final 
decree—Power of Court to substitute. 

If the mortgaged property is not intact at the time 
of the passing of the final decree and has taken the 
form of some substituted security by operation of law 
or otherwise, the Court is competent to substitute the 
substituted security in place of the original mortgaged 
property in the final decree. AIR 1958 Pat 630 and 
AIR 1942 Pat 185 (2) and AIR 1954 Madh-B 181, Foil. 

This competency of the Court is not in the least 
affected by the previous order rejecting decree- holder’s 
petition for amendment of the plaint and the preli¬ 
minary decree by substituting the substituted security 
in place of the original description of the property. 

The question is whether any substituted security is 
available to be included in the final decree, and if so, 
what should be appropriately gone into in the pro¬ 
ceeding lor preparation of the final decree and should 
not be left for being agitated in the execution proceed 
ings. AIR 1960 Pat 426 (427, 428) (Prs 2, 3, 4, 5) 


d. Rttect or sale under mortgage decree. 

“ O. 34, F. 5—Execution of charge decree — Posi¬ 
tion of auction-purchaser — Suit for declaration of 
title by owner — Competency—Procedure. 

Where the property is put up to sale in execution 
ot a charge decree obtained by the Municipality for 
arrears of taxes and is purchased by the defendant 
the defendant acquires the rights of the charge holder 
municipality and the rights of the holder of the equity 
of redemption, who was impleaded in the suit. Those 
rights wmuld not, in any event, affect the owner’s title 
and possession of the charged property beyond oblig¬ 
ing him to redeem the charge proportionately. The 
only remedy of the auction-purchaser at the mortgage 
sale and a charge sale purchaser has certainly no 
higher rights lay in enforcing the mortgage lien 
against the holder of the equity 'of redemption left 
out in the mortgage suit in a properly constituted 
proceeding in accordance with law. The suit for 
declaration of his title by the owner, will be allowed 
with a condition of redemption if on the date the 
charge is not time barred. ILR (1956) 1 Cal 92 • ATR 
1959 Cal 25 (27) (Pt C) (Prs 7, 9). ’ 

- °* 5—Auction purchaser at execution sale— 

Can challenge prior transfer. See Malbar Law — 
Alienation. 1962 Ker L J 754. W 


O’ 34, F. 5, O. 21, R. 94 and S. 47—Tarwad pro¬ 
perty sold in execution of mortgage decree—Position 
of stranger purchaser — (Tarwad). See Ibid n l 
R. 94. AIR 1956 Mad 634. ' °* 2I ’ 


O. 34, R. 5, Ss. 70 and 63 —Accession— Mean¬ 
ing of — Loss of mortgaged property by operation of 
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law or otherwise—Mortgagor acquiring some interest 
therein— Whether an accession—Accession can be 
availed o* even after passing of mortgage decree which 

mqIVo* mortgage security. See T. P. Act 

(1882), S. /0. AIR 1963 Pat 412 (FB). 


’ R * ** Order for sale of mortgaged pro* 

° rt f? g , CfS rights are extinguished. AIR 1955 
MIC (irav-Co) 4124. 


O. 34, R. 5 Execution sale — Auction purchaser 
gets a proper title to the property even without deli¬ 
very of possession. AIR 1954 Trav-Co 384 (DB). 

-O. 34, R. 5 (2), (3) — Decree in suit on simple 

mortgage providing for sale of mortgaged property 
in case of non-payment of mortgage debt within 3 
months—Payment not made within time allowed — 
Decree-holder applying for sale of mortgaged pro¬ 
perty without applying for final decree — Applica¬ 
tion entertained—Property auctioned and purchased 

by decree-holder on 23-12-1955—Judgment-debtor ap¬ 
plying on 24-1-1956 under 0.21, R. 89 for setting aside 
sale and depositing decretal amount—Amount not ac¬ 
cepted by Court on ground of not having been deposited 
within 30 days-Sale confirmed under O. 21, R. 92— 
Judgment-debtor applying under Ss. 151, 152 read 
with S. 47, alleging preliminary decree had not been 
drawn up and praying for correction of omission — 
Application held barred under principles of con¬ 
structive res judicata—Judgment debtor also held not 
to have availed of remedies by way of appeals availa¬ 
ble to him. See Ibid, S. 11. AIR 1965 Tripura 1. 


n 1ree * See Ibid ’ S * 47 (2) - A1R 1954 Mfodh 

15 lo 1 (r B). 

O. 34, R. 5—Nature and scope of. 


In execution of a final decree in a mortgage suit, six 
items of properties were sold. Sale of lots 1, 4 and 6 
was confirmed. Sale of lots 2, 3 and 5 was set aside in 
an application under O. 21, R. 90 of the Code of Civil 
Procedure (5 of 1908). Thereafter deposit was made 
under O. 34, R. 4 (1) before confirmation of the sale 
of lots 2, and 5 of the amount then due under the 
decree, after confirmation of the sale of lots 1, 4 and 
6 together with the solatium. 


Held : (1) The words “All amounts due under the 
decree’ in sub-r. (1) of R, 5 of O. 34 should be inter¬ 
preted as all amounts due under the decree at the 
time when the application is made under O. 34, R. 5. 
They would not mean the entire decree amount. 
There is nothing in the language of O. 34, R. 5 (1) to 
prevent the Court from allowing redemption of part 
of the mortgaged property which remained unsold. 
(2) The conirmation of sale of lots 1, 4 and 6 is not a 
bar to the right of the judgment-debtor to apply 
under O. 34, R. 5 in respect to the mortgaged pro¬ 
perties, the sale of which remained unconfirmed. The 
right conferred by O. 34, R. 5 should not be whittled 
down by any consideration of the judgment-debtor 
being responsible for the delay in passing the order 
of confirmation of sale. (1963) 2 Mad LJ 237: 70 
Mad L W 301 : 1963 Mad W N 322 s A I R 1963 
Mad 423 (424) (Pt A) (Pr 2) (DB). 


6. Execution of final decree for sale. 

-O. 34. R. 5—Fresh application— Execution of 

decree under O. 34, R. 5, C. P. Code by sale of mort¬ 
gaged property — Execution becoming infructuous 
because of U. P. Zamindari Abolition and Land Re¬ 
forms Act and proceedings consigned to record room 
—Subsequent application for attachment and sale of 
bhumidari land and other movable and immovable 
property—Subsequent application held fresh applica¬ 
tion and not one in continuation of the first. See Ibid, 
S. 48. AIR 1963 All 398. 

—O. 34, R. 5—Effect of attachment. 

The property which is charged under a decree can 
be sold in execution of the decree and the mere fact 
that an attachment has been prayed for and effected 
does not stand in the way of the decree-holder’s right 
to have the charged property sold in execution of 
the decree. 1952 All L J 430 : AIR 1953 All 253 (253, 
254) (Pt D) (Prs 4, 9). 

-O. 34, R. 5 — Principles governing issue of tem¬ 
porary injunctions—Mortgage decree for payment of 
amount due on all mortgages*— Injunction seeking to 
restrain mortgagees from selling mortgaged property 
in execution of their decree —Injunction cannot be 
issued. See Ibid, O. 39, R. 1. (1964) 2 Andh W R 412. 

-O. 34, R. 5—Final mortgage decree for sale— 

Effect of—Subsequent Court ‘auction purchaser of 
mortgaged property in execution of money decree is 
representative of judgment-debtor mortgagor—He is 
entitled to be added as party to execution of final 
mortgage decree—See Ibid, S. 47. AIR 1960 Assam 
57. 

-O. 34, R. 5 (2)—Mortgage decree under—Execu¬ 
tion—Notice to legal representatives of deceased judg¬ 
ment-debtor — If condition precedent to jurisdiction 
of executing Court to sell property—See Ibid, O. 21, 
R. 22. AIR 1957 Bom 170 (DB). 

9 -O. 34, R. 5 —Final decree in mortgage suit — 

Mortgaged property substituted by another security 
in form of compensation money — Decree-holder’s 
right to secure realization—Validity' and executability 


-O. 34, R. 5—Construction of—Mortgage-decree 

—Decree fixing liabilities in portions—Extent of 
liability of judgment.debtors. 

A mortgage-decree declared that the total amount 
due to the mortgagees-plaintiffs on the mortgage was 
a sum of Rs. 5,021-2-4. But out of (his amount, while 
the share of defendants 1 and 3 in the hypotheca 
would be liable for the entire amount, the share of 
the 2nd defendant would be liable only for a sum of 
Rs. 3,728-4.9. Defendants ,1 and 3 paid in all a sum 
of Rs. 3,498-15-0. The decree-holders thereafter filed 
an execution petition against the second defendant 
only for the balance of Rs. 2,007-9-0 due for the 
decree amount and subsequent interest. The 2nd 
defendant raised an objection to the amount for 
which the execution was laid. He claimed the benefit 
of the amount of Rs. 3,498-15-0 which had been paid 
by defendants 1 and 3. 

Held, that there was neither law nor equity in the 

contention of the 2 nd defendant that he should get 
the benefit and his liability should be reduced by a 
payment made by defendants 1 and 3, that the 
decree-holder was entitled to appropriate the pay¬ 
ment first towards that portion of the decree for 
which defendants l and 3 were liable and appropriate 
only (he balance towards the portion for which tnc-y 

were liable along with the 2 nd defendant, and that 
the course followed by the decree-holder ixi ^laying 
execution against the excess over the common liabiJi.y 
for which defendants 1 and : 3 were liable, together 
with further interest was fair and equitable. AIK 
1955 NUC (Mad) 940 (DB)d 


-O. 34, R. 5—Sale in execution of final decree 
dification of decree in appeal from preliminary 
ree—Effect on sale. . 

-’here certain properties are sold in execution o 
nal decree for sale, which is subsequently modified 
ppeal from the preliminary decree but th f 
on only relates to the order presenbed for 
does not affect the mortgagee s right .to proceed 
inst the properties concerned, the sale in exec 
ue final decree is valid and binding on all the 

ies concerned. A 1 R 1948 Mad 38o,■ R«- 
R 1926 P C 93; A I R 1917 All 103 (oB;, A 
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1927 Pat 515; AIR 1932 All 238, Disting; A I R 
1929 Cal 689 (FB), Ref. 63 Mad L W 993 :1950-2 
Mad L J 537 : A I R 1951 Mad 381 (Pr 2) (DB). 

—O* 34, R. 5; O. 21, R. 11 — Application for exe¬ 
cution of amended mortgage decree — Omission to 
mention date of amendment—Effect. 

Where a decree-holder has mentioned in his appli¬ 
cation for execution the date of the final mortgage- 
decree and the date of the appellate decree of the 
High Court, it is not necessary for him to mention 
the date on which the final mortgage-decree or the 
decree of the High Court was amended specially 
when his prayer in the execution petition is in 
accordance with the final decree as amended. AIR 
1955 Pat 2S4 (288) (Pt E) (Pr 18) (DB). 

-O. 34, R. 5 — Procedure—Preliminary decree 

amended—Execution. 

The preliminary decree having been amended the 
final decree also must be deemed to have been 
amended accordingly, and the execution cannot pro¬ 
ceed in respect of any amount in excess of the correct 
amount determined in accordance with the amended 
preliminary decree. ( 5 51) ILR 30 Pat 357 (DB). 

-O. 34, R. 5—Mortgage-decree—Execution can be 

levied on any part of mortgagediproperty even after 
partition of property amongst mortgagors AIR 1955 
NUC (Trav-Co) 2554. 

7. Appeal or revision. 

-O. 34, R. 5 and S. 115 — Final decree ordered 

to issue—Application for revision—Competency. 

Where on a a application under O. 34, R. 5, a final 
decree is ordered to issue, the final decree is an ap¬ 
pealable decree and hence an application for revision 
is not maintainable. AIR 1934 Mad 198, Rel. on. 
69 Mad L W 3G5 : (195(3) 1 Mad L J 566 : 1956 Mad 
W N 465 (1) : AIR 1956 Mad 684 (Prs 4, 5). 

ORDER 34, RULE 6 
SYNOPSIS 

(Civil P. C. (1908), O. 34, R. 6.) 

I 

1. Scope. 

2. Compromise decree—Personal remedy under. 

3. Composite decree. 

4. Partition between mortgagors —Effect. 

5. Where proceeds of sale are found insufficient. 

6. Amount due. ' '•) 

7. Successive applications. 

8. Limitation. 

9. Revision. 

1. Scope. 

, / 

-O. 31, R. 6—Benefit of contract—Rights of mort¬ 
gagee or charge-holder against the purchaser of mort¬ 
gaged property. See Transfer of Property Act (1882), 
S. 65. AIR 1954 All 348. 

-O. 34, R. 6—Personal decree—Nature of. 

A personal decree passed under Rule 6 of Order 34 
is only incidental or consequential to all the proceed¬ 
ings which precede it. It is only when the net pro¬ 
ceeds of the sale are found insufficient to pay the 
decretal dues that the Court may pass a decree for 
such balance as a personal decree against the mort- 

[Vol. 3.] Fn.D. 24. 


L -• -• 

j « 1 


gagor. (’60) 26 Cut L T 615 : (1960) 2 Orissa J D 
476. 


-O. 34, R. 6 —Scope and object— Personal decree 

for balance against mortgagor — Construction of 
mortgage—(T. P. Act (1882), S. 58). 

Order 34, R. 0 of the C. P. Code deals with 
the personal liability of a mortgagor under a mort¬ 
gage decree. Its object is to obviate the necessity of 
a fresh suit to recover the balance, even if the mort¬ 
gagee has reserved his right to do .so with the leave 
of the Court under O. 2, R. 2, C. P. Code. And it 
cannot be gainsaid that such a claim for personal 
decree against the mortgagor may be enforced only 
if there is a covenant to that effect in the mortgage 
deed. Thus a personal liability to pay the mortgage 
amount is in each case a question of construction of 
the mortgage instrument. AIR 1918 Mad 530 ; AIR 
1922 Cal 52; A I R 191d Mad 13; A I R 1932 Lah 164 
and AIR 1932 Pat 201, Rel. on. 

It, therefore, necessarily follows that the powers 
of the Court to make up any deficiency in the realisa¬ 
tion of the mortgage amount on the sale of the pro¬ 
perties hypothecated under a mortgage deed from the 
person of the mortgagor himself oo^ not oeoend on 
the provisions given in O. 34, R. 0 , C. P. Code, nor 
are they derived from the clause in the decree re¬ 
serving leave to the plaintiff to apply for a personal 
judgment. 1957 B L J R 201 : 1957 Pat L R 97 : ILR 
36 Pat 323 : AIR 1957 Pat 575 (577) (Pt \) (pr 41 
(DB). 

Overruled on another point in A I R 1958 Pat 630 

(FB).] 


-O. 34, R. 6 -Personal decree — Necessary condi¬ 
tions of. 

Order 34, R. 6 , visualises the following four ele¬ 
ments: (1) That the sale of the properties should have 
been held; (2) That the proceeds on sale should have 
been found insufficient to cover the entire mortgage 
amount; (3) That the balance is otherwise recoverable 
in law from the defendant; (4) That the Court then 
on application is to pass a decree for the balance 
against the mortgagor personally. The third item con¬ 
templates that such a right is provided under the 
contract and the same is not barred by time on the 
date when the mortgage suit is instituted. It is thus 
clear that an application under O. 34 , R. 0 C. P 
Code, is a step in the suit and not in the execution 
arising out of the decree passed in that suit 1957 

R L J R 201 : 1957 Pat LR 97: ILR 36 Pat 323 t 
AIR 1957 Pat 575 (577) (Pt B) (Pr 4) (DB). 

(FB5 >VerrUled ° D aDOther p0int in A 1 R 1958 Pat 030 


O. 34, R. 6 O. 34, R. 3 of Cochin Civil P. C.— 
Scope —If overrides O. 38, R. 5 and bars attachment 
before judgment in mortgage suit — Power of Court 
to order attachment before judgment of mortgagor’s 
other property. 


There is nothing in O. 34, R. 3, Cochin C. P. Code 
which pronibits the Court from attaching before 
judgment properties belonging to the mortgagor other 
than the mortgaged property. The rule only pres 
cribes the manner in which a decree should be passed 
in a mortgage suit. Likewise there is nothing in 
O. 38, R. 5, to show that the Court has no power to 
order attachment before judgment in a mortgage suit 
if the conditions laid down in that rule are satisfied * 
Order 38, R. 5,,is; not inapplicable to suits on mort- 
gages. 31 Coch 4o2, Dist. and Expl.; AIR 1933 All 
191; AIR 1930 All 408; AIR 1S31 Bom 329- AIR 104*1 
Bom 24; AIR 1932 Cal 790; AIR 1929 Lah 402- AIR 

1925 Pat 291, Rel. on. 1951 Ker L T 6017AIR 1952 
Trav-Co 534 (535) (Prs 2, 3). 1Jo2 
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2. Compromise decree—Personal 

remedy under. 

- O. 34, R. 6 —Personal remedy under compromise 

decree. See Limitation Act (1908), Art. 192 (5). AIR 
1954 Bom 410 (OB). 

-0.34, R. 6—Application under — Personal re¬ 
medy under compromise decree. 

There is no necessity to obtain a decree under O. 34, 
R. 6 in a case where a decree was passed upon the 
terms of a compromise. AIR 1928 Cal 669, Foil 

ILR (1956) 2 Cal 855 : A I R 1955 Cal 255 (256) 
(Pt A) (Pr 5) (DB). 

3. Composite decree. 

- O. 34, R. 6 — Application under for personal 

decree—If necessary in a case of composite decree. 

Where a mortgage-decree is a composite decree in 
which the decree-holder is first asked to proceed to 
realise his money by sale of the Zamindari property 
and if such a sale does not provide sufficient funds to 
discharge the decretal amount, then the decree-holder 
is given a further right to execute that very decree 
as against the person and other property of the judg¬ 
ment debtor, in such a case it is not necessary for the 
decree-holder to apply for a personal decree before 
proceeding to attach the other properties belonging 
to the judgment-debtor. 1955 All L J 770 : 1955 
All W R (H G) 676 : A I R 1955 All 566(567) (Pt A) 
(Pr 5) (DB). 

-O. 34, R. G, Appendix D, Form No. 10, S. 11 — 

—Composite decree—Effect—Irregularity whether 
renders whole decree void — Irregularity if can be 
waived Failure to object — Mortgagor whether 
estopped from challenging it. 

The provisions of O. 34, R. 6, are directory and not 
mandatory. Rule 6 of O 34 read with Form No 10 
of Appendix D provides a clear direction to the Court 
as to the time and manner in which the personal de¬ 
cree is to be given and the Court, therefore, will be' 
acting irregularly if in contravention of that section 
it provides in the decree tor sale itself that the mort¬ 
gagee may in case the sale amount is not sufficient to 
cover the entire mortgage dues proceed against the 
mortgagor personally for the balance. But such an 
irregularity both on principle and authorities cannot 
in any case make the composite decree void either in 
part or whole. That irregularity can at best result 
in making the decree as to personal liability only 
voidable and thus may be waived either expressly or 
by implication by the mortgagor who is to be ad-, 
versely affected in a case the restrictions imposed 
under O. 34, R. 6 are not followed against him 1957 
BLJR 201 ; 1957 Pat L R 97 : I L R 36 Pat* 323 • 
AIR 1957 Pat 575 (577) (Pt C) (Pr 4) (DB). 

[Overruled on another point in A I R 1958 Pat 630 

(FB)]. 


4. Partition between mortgagors—Effect. 

-O. 34, R. 6 — Personal decree against executants 

of mortgage — Mortgage executed b v A, B and C— 
Partition between mortgagors inter se by which mort¬ 
gage debt allotted to A and C alone and B specifically 
exempted from liability of debt - Partition not bind¬ 
ing on mortgagee and he cm get personal decree 
against B also. ILR (1963) 15 Assam 104 : AIR 1963 
Assam 41 (46) (Pt D) (Pr 19) (DB). 

-O. 34, R. 6—Decree only against the karta of a 

Hindu joint family of the kamavam of Malabar 
Tarwad - If could be executed against the other 
members after partition without making them par¬ 
ties to the execution—Decree debt binding on the 
other members—If makes any difference in thepio- 
cedure. F 


Where apar iti< ,n of a Hindu joint family has ac- 
tually taken place, in order to bind the son or other 

member of the family with the liability of a pr” 
partition debt, a decree must be obtained against the 
son and it would not be sufficient if a decree is ob- 
tained against the father or lcartha alone. When once 
e joint character and the coparcenary are both dis¬ 
solved then the representative character of thekartha 
ceases to exist and despite the pious obligation of the 
son to pay the debts of his father the remedy can be- 
enforced, only in a suit to which the son is made a 
patty, hat means that it is impossible to have repre¬ 
sentation by the father after the family has got dis¬ 
rupted. It makes no difference to this rule even if the 
ecree is obtained against the father or manager who 
had the representative character at the inception, 
w en the suit was instituted. It is one thing to say 
that a decree obtained against the father or manager 
in his representative capacity would be binding on 
t . sods or other members if at the inception of the 
suit the family was joint even though there has been 
a severance of the status uetween him and other mem- 
bers pending the suit. It is true that the representa¬ 
tive character of the manager when the suit was laid 
would not cease pending the suit. But on that account 
it is not correct to say that the decree against such a 
person can be enforced against the other members in 
execution proceedings. ILR 18 Mad 451 and 18 Mad 
L J 132, Approved. 


In execution proceedings after the disruption of the- 
family all the members sought to be made liable for 
the decree debt should be made parties. 

Even if the final decree against the karnavan or 
manager is binding on all the members of the erst¬ 
while tarwai, still an execution pioceeding in which 
the karnavan alone is made a party will not be bind¬ 
ing on the other members. 69 Mad L W 88: 1956 
Mad WN 117: ILR (1956) Mad 1191 : (1956) £ 
Mad L J 403 : AIR 1956 Mad 445 (447) (Prs 7, 10). 


5. Where proceeds of sale are found 

insufficient. 

•-‘O. 34, R. 6 — Bihar Land Reforms Act, S. 4(d) 

Mortgage of estate — Composite decree in suit on 
mortgage decree directing execution of personal de¬ 
cree only after exhausting remedy against mortgaged 
property—Mortgaged property vesting in State before 
execution — Right of mortgagee to execute personal 
decree by proceeding against nomncrtgaged properties 
of judgment-debto-: without recourse to remedy avail¬ 
able under S. 24 (5) of the Bihar Act — Barred by 
S. 4 (d). See Tenancy Laws—Bihar Land Reforms Act 
(30 of 1950), S. 4 (d). AIR 1962 S C 1464. 


-O. 34, R. 6—Property mortgaged not available 

for sale —Right of mortgagee decree-holder to pro¬ 
ceed against other property of judgment-debtor— 
(T. P. Act (1882), S. 73.) 

Where by the decree, it is enjoined that the decree- 
holder shall first proceed to satisfy the mortgage- 
decree by sale of the mortgaged zamindari property 
and for reasons beyond his control, the decree-holder 
is unable to enforce his decree by sale of the mort¬ 
gaged zamindari which has vested in the State under 
the U. P Zamindari Abolition and Land Reforms Act, 
1950, then his right to recover the decretal amount 
by sale of the other property as recognised under the 
decree becomes available to him as soon as it is found 
that he cannot proceed against the zamindari pro¬ 
perty. This right to proceed against the o! h r pro¬ 
perty of the judgment-debtor having been guaranteed 
to the decree-holder under the decree, cannot e 
taken awav merely because of the fact tnat for acqui¬ 
sition of zamindari property, the State wou pa> 


i compensation. 

is true that under S. 73 of , the T r ans f er of Pro- 
r Art-. fh<? rrmrfaapee is entitled to claim tl 
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pensation money on equitable ground?, and has a lien 

6 corn P ensa ^ 0u money nevertheless the decree- 
holder cannot be prevented to proceed against the 
other property of the judgment-debtor under the 
terms of the decree. 

However, even though the decree-holder can apply 
for attachment of the other properly of the judgment- 
debtor, nevertheless the Court is not deprived of the 
power to adjust such equities as arise in the case. 1955 
All L J 770 : 1955 All W R (HC) 676 : AIR 1955 All 
566(567) (Pt A) (Pr 5) (DB). 

O. 34, R. 6 and S. 151 — Power to pass per- 


sonal decree when property has not been sold : AIR 
1928 All 71, Overruled. — (T. P. Act 1882, S. 68). 

The Court has no inherent power under S. 151 to 
rant a personal decree in a mortgage suit where there 
as been no sale of the mortgaged property. Where 
under the mortgage deed the mortgagor has under¬ 
taken a personal responsibility to repay the loan 
only if the mortgaged property was found insufficient 
tor the purpose and this provision has been inter¬ 
preted by the decree in the mortgage suit to indicate 
that the property should be found, on a sale taking 
place to be insufficient, ihe mortgagee is not entitled 
to a personal decree under the inherent powers if the 
property is not saleable in execution. To grant such 
an application would defeat not only the provisions 
of O. 34, R. 6 and S. 08, T. P Act but also of the 

rmniV n'nf itself : ArR 1928 All 71, Overruled; 
AIR 1938 All 90; AIR 1930 Oudh 377 and AIR 1933 

Uudh l, Approved. Sukra v. Ram Iiarakh, 1951 All 

30 J 3l/(FB) R 1951 AH 195 (196) (Pt B) (PrS 28 > 29 ’ 

. O- 3 4, R. 6—Final decree unconditionally allow- 
ing personal execution before execution a ,r ainst pro- 
perty—Defect does not make decree void— Executing 
Court cannot take notice of defect — Order for pert 
s °na execution even before sale of property held 

~ ? 34, R. 6 Final decree in mortgage suit— 
Mortgaged property substituted by another security 
in torm of compensation money — Decree-holder’s 
right to secure realization—Validity and executability 

18l'(DB d b CrW3 ' SeS bld ’ S ' 47 (2)> AIR 1934 

O. 3<F R. G—Absence of personal decree—Effect 
on execution sale. 

Mortgage decree-Hypothecated property already 
sold in execution by prior mortgagee — Sale of other 
property of the mortgagor in execution of mortgage 
decree—Case one where decree-holder is entitled to 
personal decree — Absence of such decree does not 
render sale void and no prejudice is caw ed to iudg- 
ment-debtor by sale 18 Mys I, J 333 Followed FLR 

(il) (P. S’ ( p“ ) 32 M " L > 182 ' •«« 

•’ o. 3d, R. G—Decree for sale in mortgage suit 

-Property vesting in State Government under Bihar 
sTi „f ef n-P 1S A {* -Decree-holder to proceed under 

undt O. 34 R 6." 1 before “PP'ying 

Where after a decree for sale of the mortgaged pro¬ 
perties has been passed all the milkiat properties 
winch formed the subject-matter of the mortgage tran 
saction have been notified under S. 3 of the Bihar 
Land Reforms Act and they have vested in the State 
Government under the provisions of that Act the 
decree-holder is not entitled to apply for a personal 
decne under O. 34, R. 6 of the Code of Civil Proce 
dure unless he has first sought his remedy under S 14 
of the B bar Land Reforms Act and made a claim for 
tne satisfaction of the amount due to him from the 
compensation amount payable tothe judgment-debtor 
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ATR 1902 S C 1404, Foil. Anup Singh v. Ajodhya 
Prasad, ILR41 Pat 301 : 1962 B L J R 612 , AIR 1962 
Pat 332 (333) (Pr 6) (FB). 

-O. 34, R. 6 — Composite decree for sale as well 

as for personal liability—Hypothecs becoming non- 
available for sale — Mortgagor, if can execute per¬ 
sonal decrees straightway. 

It is clear both on the principle underlying the rule 
laid down in O. 34, R. H, Civil P. C , as also on autho- 
nties that even when the decree passed is a composite 
one providing both for the personal liability and for 
sale, the execution against personal liability cannot be 
issued unless the mortgage property has been sold 
and proceeds fouLd insufficient to satisfy the mort¬ 
gage. But if the property hypothecated under the 
mortgage has in the opinion of the Court become 
non-available for sale, the decree already mssed for 
personal liability can he enforced straightway with! 
out taking any step for the sale of the property 
A I R 1938 All 98 and A I R 1951 All 195 (FB). 19.57 

B L f R 201 : 1957 Pat L R 97 j ILR 38 Pat 323 : 
A I R 1957 Pat 575 (579) (Pt E) (Pr 6) (DR). 

IFRn errUled ° n another P° int in A 1 R 1958 Pat 030 

\mJ Dj.J 

0. Amount due. 


T 3 I' R- G—Personal decree — Interest at stipu¬ 
lated rate h not intended-Such rate in excess of that 
allowable under statute — No appeal against decree— 
Rehe can he given by allowing amendment of decree 
See Ibid, S. 34. A I R 1959 Andli Pra G19. 

O. 34, R. 6 — Mortgage suit — Personal decree 
sought to be passed after the Assam Act 6 of 1943 

came into force — Relief under S. 9 of the Act can 

^ gi' en See Debt Laws Assam Money-lenders 1 
(Amendment) Act (fl of 1943), S. t (2). a I R 195? 
Assam 1G (18) (Pt B) (Pr 8). 4 

7. Successive applications. 

* p- 34 R. 6—Application under — Nature of — 

Second application on dismissal of earlier one_ 

Maintainability. 

An application under R. 6 of O. 34, Civil P. C is 

not an application in execution hut an application for 
the passing of a decree. If it is refused the order 
passed is as much a decree and appealable as such as 
an order granting a personal decree. So if the first 
application is dismissed, and not appealed agains* a 
second one would be barred by S. U, Civil P C 
Sukra v . Ram Iiarakh , 1951 All I, J 241 , A J R 1051 
AH 19.i (19G) (Pt A) (Prs 14, 1G) (FB). " I9al 

——O. 34, R. 0 (Mysore Civil P. C ) — Successive an. 
p ‘cations Maintainability — Prior applica ion di' 

gTp C S ef | l J,t 1' ^ r t0 n Q eC0nd application — 
Vvivii r. s. 11 and O. 9, R. 9 IT Ft u 

377 .-AIR 1951 Mys 4S (50, 51) (Pt C) (Pr^lO) (Dlf)! 

8. Limitation. 

O 34. R. G—Mortgage-Suit on-Limitation See 

(DbJ “ ( ’’ S ' 19 ' A ^ R 1963 Rom 170 


An^?V 34 ’ R ‘ 6 r (M i ysore r Civil p - Cd-Limitation- 

App.al against order refusing to set aside sale— 
Dis-nussal Application for personal decree — Limi 
tation—Starting point - Date of appellate order ^ 

Actf Art.°I81 S ° n 6r co,)f,rrni,lg saIe ~ Limitation 

The right of a mortgagee decree-holdet to apply f or 
a personal decree under 0.34 R 0 Civil P r V or 
not accrue until the sale under' the mortgaged 
has become absolute; and when there has been an 
application to set aside the sale and appeal from 

order thereon, the sale is confirmed only by the aonel 

late order finally dismissing that application.£ 
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the period of three years under Art. 181, Limitation 
Act, for an application for a personal decree against 
the mortgagor begins to run in such a case from the 
date of the appellate order and not from the date 
when the sale is confirmed by the lower Court. AIR 
1937 All 285; A I R 1935JMad 640. Foil.; 18 Mys L J 
Ii3, Rel. on. AIR 1951 Mys 28 (28) (Pr 2). 

O. 34, R. 6— (Limitation Act (1908), Art. 181, 

S. 14) Limitation for personal decree begins from 
confirmation of sale — Subsequent objections to sale 
does not suspend limitation. Case-law Reviewed. 

ILR 31 Pat 822 : AIR 1953 Pat 35 (36) (Pt A) (Pr 5) 
(DB). 

-O. 34, R. 6 — Personal decree for balance under 

O. 34, R. 0 after sale of mortgage property — Exe¬ 
cution — Computation of period under S. 48 — See 
Ibid, S. 48. A I R 1950 Pat 491. 

9. Revision. 


O. 34, R. 7; S. 2 (2) — Preliminary decree 
demption suit — Non-compliance with R. 7 — 
See Ibid, S. 2 (2). A I R 1953 Kutch 28. 


in re- 
Effect. 


—O. 34, R. 7— Evidence Act (1872), Ss. 101,103- 
Redemption suit—Subsisting mortgage— Onus— Both 
sides Pr° duci ng evidence-Elfect — See Evidence Act 
(1872), S. 101. A I R 1952 Kutch 8. 


-O. 34, R. 7 — Decree partly preliminary and 

partly final. See Ibid, S. 2 (2). A I R 1955 N U C 
(Mad) 3888. 

‘—O. 34, R. 7 — Final decree without preliminary 
decree. See Ibid, 0.20, R. 16. AIR 1955 NUC 
(Trav-Co) 5083 (DB). 


-O. 34, R. 7—Evidence Act (1872), Ss. 101 to 103 

Mortgage — Onus of proof in suit for redemption 
See Evidence Act (1872), Ss. 101 to 103. A I R 1955 
NUC (Trav-Co) 1906 (DB). 


~—O. 34, R. 6 and S. 115 — Order dismissing peti¬ 
tion under O. 34. R. 6—Revision docs not lie. 

Where an application under O, 34, R. 0, Civil P. C., 
has been dismissed, the order of dismissal will be a 
decree. Hence when a Court, before which an appli¬ 
cation under O. 34, R. 6, Civil P. C., is filed, rejects 
the application, for whatever reason, right or wrong, 
the remedy is by way of a regular appeal, and not by 
way of a civil revision petition. AIR 1945 Mad 445 
and AIR 1945 Nag 289; AIR 1918 All 97, Rel. on. 

In an unsustainable civil revision petition like this 
it is unthinkable that High Court can grant a personal 
decree. (1956) 2 Mad L J 174 : 1956 Mad W N 497. 

ORDER 34, RULE 7 
SYNOPSIS 

(Civil P. C. (1908), O. 34, Rule 7.) 

1. Scope of the rule. 

2. Mode of taking accounts — Sub-rule (1), 

clause (a). 

3« Interest. 

4. Costs. 

5. Costs of improvements. 

6. Pays into Court on a day within six months. 

7. “Shall. . . re-transfer the property to the plain¬ 

tiff.” 

8. Procedure on default of payment. 

9. Extension of time fixed for payment. 

10. Second suit for redemption. 

11. Who can redeem. 

1. Scope of the rule. 

-0.34, R. 7 — The rule (as it stood before its 

amendment in 1929) by itself does not put an end to a 
mortgagor’s right to redeem even if it purports to 
say so-See T. P. Act (1882), S. 00. AIR 1953 All 
503. 

-O. 34, R. 7 — Suit for redemption — Prayer for 

declaration that execution sale of mortgaged property 
is void — Matter relates to execution, discharge or 
satisfaction of decree—Court trying suit cannot enter¬ 
tain such plea as that is what S. 47 prohibits. See 
Ibid, S. 47. A I R 1963 Ker 258 (DB). 

-O. 34, R. 7—Preliminary decree for redemption 

—Cannot include costs of suit. 

The costs awarded by the preliminary decree have 
no connection whatever with the redemption of the 
mortgage involved in the suit, and hence a direction 
to deposit such costs also, as a condition precedent to 
redemption, is wrong. (1960) 1 Ker L R 334 j I960 
Ker L J 614 : 1960 Ker L T 254. 


2. Mode of taking accounts—Sub-rule (1), 

clause (a). 

-O. 34, R. 7 — Transfer of Property Act (1882), 

S. 60—Usufructuary mortgage — Redemption — Re¬ 
payment of principal amount— Necessity. 

(Obiter) — Where one of the terms of a usufruc¬ 
tuary mortgage was that the usufruct should be ad¬ 
justed towards the interest accruing, there is no ques¬ 
tion of any accounting for the usufruct and the 
principal amount will become repayable. In such a 
case, there can be no question of any redemption 
without payment of principal amount. ILR (1963) 15 
Assam 315: AIR 1963 Assam 176 (178) (Pt C) 
(Pr 14) (DB). 

-O. 34, R. 7—Redemption suit—Redemption price 

paid in Court—Application by mortgagee for payment 
of amount less the amount claimed by sub-morgagees 
— Court is not justified in refusing application and 
directing him to a fresh suit. 

Where the mortgagee after surrendering the pro¬ 
perty to the mortgagor in execution of the mortgage 
decree applies to the Court for being paid the amount 
deposited in Court as redemption price less what has 
been claimed out of the same by the sub-mortgagees, 
the Court is not justified in dismissing the prayer and 
directing him to a fresh suit for that purpose. A I R 
1943 Mad 498 and ILR 15 Bom 692 and I L R 28 All 
038 and AIR 1956 Madh B 118, Rel. on. 1964 Ker L J 
9 : (1964) 1 Ker L R 33 : 1964 Ker L T 92 : I L R 
(1964) 1 Ker 320 : AIR 1965 Ker 6 (7) (Prs 2, 3, 4). 

-O. 34, R. 7 — Suit for redemption — Accounts— 

Decree for arrears of michawarom claimed by 
mortgagee barred by time — If can be taken into 
account. 

The defences to an action are not within the pur¬ 
view of the Limitation Act and it is open to a mort¬ 
gagor or mortgagee to include all transactions con¬ 
nected with the mortgage in the final settlement of 
accounts at the time of redemption. A debt evidenced 
by a decree for arrears of michavarom is only part of 
the mortgage transaction and cannot be considered as 
an independent- debt and all accounts arising out of 
the mortgage transaction including the amount tor 
which the decree for arrears of michavarom has been 
passed have to be settled in the suit for redemption. 
Hence either the' mortgagee is entitled to have tne 
account settled on the oasis that she has to ge 
michavarom for the years 1002 to 10/3 f rom , 
mortgagor’s family or that the adjustment made y 
her of the amount of Rs. 605 against the jLim 
michavarom has to be recognised. 1958 Ker L J 1 

-O. 34, R. 7 — Suit for redemption °f v^tandar — 

Claim for mesne profits-Not maintainable-See Cus 

tom (Kutch). AIR 1953 Kutch 8. 
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—O. 34, R. 7—Order merely directing accounts to 
be taken, is not preliminary decree—No appeal lies. 

Except in a case provided in S. 10 of the Bombay 
Agriculturists’ Relief Act (17 of 1879), a suit by a 
mortgagor against his mortgagee solely for accounts 
is not contemplated by law. 

Under O. 34, R. 7, C. P. Code, a Court can either 
order that an account be taken of what would be due 
to the mortgagee as provided in Cl. (a) of sub-r. (1) 
or declare the amount due ; but in either case, it 
should proceed to ascertain the amount due on the 
date which is to be fixed for payment and specify 
consequences of payment or non payment thereof. If 
it merely directs that an account be taken of what 
was due to the mortgagee its order would be nothing 
more than an interlocutory order. 

Such an order has not got the effect of a decree 
against w'hich an appeal under S. 90, C. P. Code, 
would be competent. AIR 1925 All 707 ; A I R 1924 
Oudh 140, Rel. on. A I R 1953 Kutch 2 (3, 4) (Prs 
8,9). 

-O. 34, R. 7—Sub.mortgagee—Purchaser of inte¬ 
rest of — Relation to the original mortgagor in his 
suit for redemption of mortgage—(T. P. Act (1882), 
S. 58). 

A mortgaged a portion of a house for 7 years under 
an anomalous mortgage to B. B sub-mortgaged the 
property to C for one year. C sued for mortgage 
money and caused his mortgagor’s (B’s) interest to 
be sold to D. In a suit by A for redemption, D 
claimed that original equity of redemption was des¬ 
troyed a.id claimed the enthe amount under original 
mortgage. 

Held, that in a suit for redemption of original 
mortgage while the accounts between the original 
mortgagor A and original mortgagee B have to be 
taken, those between B and the sub-mortgagee have 
also to be taken and the respective claims of A, B, C 
are to be adjusted and settled. AIR 1940 Pesh 25, Dis¬ 
tinguished ; AIR 1937 Mad 799 ; I L R 15 Bom 092 
and ILR 20 Mad 35, Re!, on. Madh B L I 1955 H C R 
1264 : Madh BLR 1955 Civil 705: AIR 1956 Madh 
C 118 (119) (Pr 2). 

-O. 34, R. 7—Redemption suits—Deposit by mort¬ 
gagor—Deposit not withdrawn by mortgagee—Mort¬ 
gagor’s right to mesne profits. See T. P. Act, S. 70 (i). 
(’65) 78 Mad L W 205 j AIR 1966 Mad 77. 

-O. 34 R. 7—Suit on mortgage—A in possession of 

mortgaged property found entitled to prior charge — 
In execution of mortgaged decree property mortgaged 
sold subject to charge — Suit by decree-holder pur¬ 
chaser to redeem charge — Injunction restraining A 
from executing decree for arrears of rent obtained by 
him against tenants for period subsequent to sale also 
claimed—A held was liable to account for profits for 
period subsequent to plaintiff’s purchase of property 
— Plaintiff, however, held was not entitled to relief 
for injunction—Specific Relief Act (1877), S. 53. See 
T. P. Act (1882), S. 70 (J). AIR 1950 Trav-Co 105. 

3. Interest. 

--O. 34, F. 7 — buit for redemption — Mortgagee’s 

claim for repayment of excess tax paid to mortgagor 
—Interest—Right to. 

In a suit for redemption the mortgagee claimed re- 
ayment of the excess amount of sircar tax which he 
ad paid voluntarily to the mortgagor from 1081 on¬ 
wards. This claim had only been made for the first 
time in the suit. 

Held, that the interest could he allowed to the mort- 
agee for the amount payable to her only from the 
ate of suit and not from 1081. 1958 Ker L J 1027. 

—O. 34, R. 7 — Redemption suit — Preliminary 
decree—Interest—Duty of Court. 


While passing the preliminary decree in a redemp¬ 
tion suit the Court must stale the rate of interest 
granted to the mortgagee. This rate of interest could 
either be the rate fixed in the mortgage deed itself, or 
where no such rate is fixed 0 per cent, per annum or 
such rate as the Couit deems reasonable. A duty is, 
therefore, cast on the Court to fix the rate of interest 
in any of the three manners mentioned above. 66 
Punj L R 45 : AIR 1964 Punj 365 (366) (Pt B) (Pr 12) 
(DB). 

-O. 34, Rr. 7, 1], 2, 4, and S. 34-Mortgage suit — 

Pendente lite and future interest —Award of — Prin¬ 
ciples—AIR 1942 All 444 and AIR 1952 Pat 101 held 
not good law' in view of AIR 1940 F C 20. See Ibid, 
O. 34, R. 2. AIR 1958 Raj 145. 

4. Costs. 

-O. 34, R. 7—Mys. C. P. C. (3 of 1911) — Scope — 

Redemption decree — Money payable to mortgagee 
fixed — Mortgagee made liable for costs and mesne 
profits. AIR 1951 Mys 20 (22) (Pr 9). 

-O. 34, Rr. 7 and ]0 — Suit for reJemption of 

usufructuary mortgage — Defendant in his written 
statement challenging plaintiff’s title to redeem pro¬ 
perty—Decree for redemption—Plaintiff held entitled 
to costs of suit. See Ibid, S. 35. AIR 1962 Pat 203 
(DB). 

-O. 34, Rr. 7 and 10 ; S. 35—Costs — Redemption 

suit - Principles—Appeal on question of costs only. 

It is true that the question of awarding costs is within 
the discretion of the Court, and, the appellate Court 
should not ordinarily interfere with such a discretion 
and substitute its own discretion in its place, but 
where the question of principle is involved, and a 
Court has awarded or disallowed costs without hav¬ 
ing regard to the well-known principles in the matter, 
it is open to the appellate Court to interfere with such 
a discretion if it finds that such a discretion has been 
exercised in violation of settled principles of law, 
and that the ends of justice require that an order for 
costs should be set aside. In redemption suit the 
mortgagee is entitled to costs, unless he has been guilty 
of misconduct or has refused a valid tender of the 
amount due to him. Although ordinarily no appeal 
lies against an order for cost only, an appeal would 
lie when any principle was involved. Where it was 
found that the principles laid down in O. 34, R. 7 had 
been violated by the first Court, an appeal by the 
mortgagee-defendants is maintainable, as it involves a 
matter of principle. AIR 195S Pat 557 (557, 558) 
(Prs 2, 3, 4, 5). 

O. 34, R. 7—Redemption suit — Costs incurred 
bv mortgagee for supporting his title — Mortgagor 
bound to pay actual costs—T. P. Act (1882), S. 72(d). 

Wh en the mortgagee has to defend his title to the 
mortgaged property from adverse claimants, the 
mortgagor is bound to pay him not merely the taxed 
costs, but the actual costs which he had to pay to his 
legal advisers and which were reasonable in the 
circumstances of the case. AIR 1921 Mad 544, 
Rel. on. 66 Punj L R 45 : AIR 1964 Punj 365 (366) 
(Pt A ) (Pr 10) (DB). 

“ C. 34, R. 7 — Redemption suit — Preliminary 
decree —Costs against mortgagee — When can be 
ordered. 

In a suit for redemption the awarding of costs i s 
within the discretion of the Court. There is no gene¬ 
ral principle that the mortgagee must always be 
awarded the costs of the litigation. Where in a suit for 

redemption the mortgagee resists the locus standi of 

the plaintiff to► redeem the property and he fails to 
establish this fact, it is open to the Court to pass the 
order regarding costs against him. A I R 1920 Mad 
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405 and AIR I960 Puni 480 Rol o n fifto . T r> at * 
AIK 1961 P„„j 005 (306) (Pt B) (Pr la S, L R 45 : 

“gagte «e*id d .« f„7^fS'h°S ~ Cos -V 
*■“»»" 1-pe.ty -S5S S X„t m ‘ n$ u "' 

dSS *•£& 

7 m !;;;77SM'7d;; in > f^itim 

X toS™ S’ r" M : he C ™« *> !»= theSd 5 

A.d iSS^O R 534 ’ 

^ applicable to a case where the plaintiff want^ fn 
TS' 3 l9 L ,3 T 3j,?piy' ( R p, , ^ 1 » 1 CS9 « : AIR' 1952 


for-Cosfs-RuiZ-Ti^ ge SU l f 7 Redemption- Suit 

_Refusal hv f ^ nc ^ er and deposit by mortgagor 

tion -PI a ?nuff°„ r of g ^t ac ? e P l 7 Suiti °' redempl 

* n . a SUlt ^°M re( ^ ern Ption of a mortgage the mortcn- 
the misconduct of the defendam’*mo^tgage^lnSus® 

;« lS / r r a11 blame himself. If however he 

doesnjt wiihH eX °"r' ated from r al1 hlame, when he 
under S R8 M l'* 7 7 0ney from the deposit made 

suit, thus disabling the defendant from eettincr the 

rjjft t e „T i! p "" ii08 ' rJSlK 

gagor snould bear his own costs. 

th^L th J sitae Jime the defendant’s refusal to accept 

tender and the deposit under S. 88, Cochin T. P 

tte f costs nf Ik suf h. c >ent ground to disentitle him to 

Trav rv? a fpwn 10 ^ 1950 T C L R 398 1 AIR 1952 
lrav-Co 92 (96) (Pt D) (Prs 9, 10) (DB). 

w„_P" R- 7 — Mortgage — Redemption suit — 
Mortgagees when deprived of costs. 

Under normal circumstances the mortgagee is entit- 
led to get costs from the mortgagor 1 °, a suit for 
redemption. But where he is guilty of misconduct, 

e. g raising of untenable and false or frivolous con- 

tentions, he will be made to suffer his costs, 
ut^he cannot he made to pay the plaintiff’s (mortga- 

in-^7° sts ^ t ie action. 1950 Ker L T 462 1 A I R 
19ol Trav-Co 17 (22) (Pt E) (Pr 9) (DB). 

5. Costs of improvements. 

- o. 34 R. 7—Suit for redemption _ Preliminary 
decree not jnaking any direction about costs of im¬ 
provement incurred by mortgagee — If can be gone 
into in final decree proceedings* 

In a suit for redemption the mortgagee did not raise 
any question about the costs of improvements of the 
mor gaged property and the preliminary decree did 
not contain any direction with regard to those costs, 
n anal decree proceedings the mortgagee contended 
that an account of the costs of improvement effected 
oy him should be taken and the mortgagor should be 
directed to pay that amount along with the redemp- 

propert™ ^ W3S aIlowed to redeem the 


Held, that the question with rp<rnr4 .l 
due to the m ortgagee on aocnl ? . f the amount 
in O. 34. R. 7 (a) f p r n l of items mentioned 

the preliminary dccree mustTifh be ra , ised J^re 

or contain , d“ ttoiT„“«! «“• 

respect of those items. Where in thTn^l,—® In 
decree there is snnh e ln * , P re hminary 

regards accounts ih e d !7 ctl . on or a declaration as 
decree proceedings 6 In°t he al) Roms^ffnal 

could not P be gTne^nto and^ 3 ® 6 SeCUrity the Question 

the alleged improvements "coulTbe added^the 
mortgage amount. 1959 M P L J (Notes) 66k 

menPof^nrnnp37 Pedem ^j < L. n suit - Costs for improve- 

during Mndenrt nf CUr S e< * mortgagee in possession 
r7 ‘ ng P end ency of suit —Costs cannot be recovered 

Pun^To | a i°n Ac - f (1882 >’ S - fl 3-A A?R1960 

Mi feASW 45 •• A 1111964 p “« 

7 7 Sc °Pe-Redemption suit-Mortga* 

-D vTr . f ° f '“Provements and other items 
uuty of Court to ascertain. 

Dmnpr by ^ mort g a g° r for redemption of the 
dp?p P ndl f 10 the possession of the mortgagee the 

ted bv ir |°f t g a g e amount deposi- 

amonnhc I P ain ^l 1S not sufficient and that certain 
nairl U k y way °| J^omikaran and arrears of pattom 
Pp . X , lm on m ortgagor, have also to 

^k 0ng i Vlth r the mor ^g a S e amount and also 
,i V i a u . e improvements alleged to have 

icp n nni e u d by blm on the property, the defendant 
ns entitled to retain possession of the property until 

a e amounts due to him under the several items 
mentioned above are settled and paid to him. A decree 
or possession in favour of the mortgagor and to put 
o 1 m m possession of the property would be a viola¬ 
tion ot the law governing redemption suits. AIR 1952 
Trav.Co 411 (Pr 1) (DB). 

6. Pays into Court on a day within six months. 

^ r * ^ an .^ ^ anc * R* 3 — Scope of 

V* ~T Mortgage suit — Parties can settle form of 
i C r ee by which right of redemption can be extingui¬ 
shed Consent decree providing 8 months for 
redemption — No clog on equity of redemption — 
Transfer of Property Act (1882), S. 00. See Ibid, 

O. 34, R. 4. AIR 1962 Orissa 162* 

7. “Shall .... re-transfer the property 

to the "plaintiff 

“ O. 34, R. 7—Delivery of possession on redemp¬ 
tion— Property in possession of tenant from mortga¬ 
gee Obligation of mortgagee when discharged — 

(T. P. Act (1882), S. 60). 

The obligation of a usufructuary mortgagee to 
redeliver the mortgaged property to the mortgagor on 
redemption is not necessarily fulfilled by the mortga¬ 
gee issuing a notice to the tenant whom he had induc¬ 
ted into possession to deliver possession to or attorn 
to the mortgagor. In cases where such tenant attorns 
to the mortgagor and the mortgagor accepts the 
attornment there would doubtless be an effective deli¬ 
very of possession which would terminate all further 
liability on the part of the mortgagee; but w'here there 
is no attornment either because the mortgagor refuses 
to accept the person in occupation as his tenant or 
because though the mortgagor is willing to accept 
the person in possession as nis tenant the latter refu¬ 
ses to do so, the mortgagor is entitled to insist that 
khas possession should be delivered to him and not 
merely such possession as is involved by a mere direc¬ 
tion by the mortgagee to his tenant to attorn to the 
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snortgagor. 09 Mad L W 02 : (1956) 1 Mad L J 276 : 
1956 Mad W N 92 : AIR 1956 Mad 301 (302) (Pt A) 
<Pr 6). 

-O. 34, Rr. 7 and 8— Merger of interests of lessee 

and lessor —Mortgage of house with possession execu¬ 
ted in favour of tenant — Determination of lease by 
^merger in mortgage—Suit for redemption —Mortgagor 
held entitled to actual possession on redemption. See 
Transfer of Property Act (1882), S. 60. AIR 1962 
Punj 48. 

-O. 34, R. 7 — Suit for redemption and for reco¬ 
very of entire property — Court limiting decree for 
recovery of half prooertv. See Ibid, O. 7, R. 7. AIR 
1955 NUC (Trav-Coj 2567. 

-O. 34, R. 7 and O. 21, R. 1 (2)— Decree for re¬ 
demption with mesne profits — Deposit of mortgage 
money in court — Notice of deposit to mortgagee— 
Mesne profits — T. p. Act (1882), S. 83. 

Under S. 83 of the Transfer of Property Act de¬ 
posit of the mortgage amount in court by the mort¬ 
gagor will operate as a valid tender of the mortgage 
money only when notice of the deposit is given to 
the mortgagee. O. 21, R. 1 (2), C. P. C., also pro¬ 
vides for the issue of such notice. Therefore the 
mortgagor who has obtained a decree for redemption 
can claim mesne profits only from the date of service 
of the notice of deposit on the mortgagee, till the 
date of actual delivery of possession to the mort¬ 
gagor. As long as the mortgagor decree-holder is not 
able to get actual possession of the property on 
account of the obstruction of persons who were 
holding the properly under the mortgagee the latter 
cannot be said to have surrendered possession of the 
property to the mortgagor by merely filing a petition 
-iD court to the effect that he had surrendered. AIR 
1952 Trav-Co 236 (Prs 2, 3). 

8. Procedure on default of payment. 

-O. 34, R. 7 — Usufructuary mortgage — Prelimi¬ 
nary decree for redemption — Procedure on default 
of payment. See Debt Laws — Madras Agriculturists 
Relief Act (4 of 1938), S. 3 (iii). AIR 1955 NUC 
(Mad) 3893. 

-O. 34, R. 7 — Default in making payment. 

A preliminary decree in a suit for .rede nption of a 
usufructuary mortgage may, under Cl. (c) (i/ of R. 7 
(I) of O. 34, fix a time for payment of the amount 
declared due under the decree. But default in making 
tlie payment of the amount declared under the decree 
within the time fixed does not operate to debar the 
plaintiff-mortgagor from all right to redeem tlie mort¬ 
gaged property. AIR 1946 Pat 99, Rel.on. 1LR(1953) 
Mys 652 : AIR 1954 Mys 118 (118) (Pr 4). 

-O. 34, Rr. 7 (1) (c) (ii) (b), 8 - Suit for redemp¬ 
tion — Decree under — Construction. 

In a suit for redemption the land was ordered to 
be redeemed on payment of Rs. 10,000/- and it was 
also ordered that if the amount was not paid the 
plaintiffs shall be debarred from all rights to redeem 
the property. In the appeal to the High Court, in the 
operative portion of the decree it was ordered : 

“The appeal being dismissed, that the decree of the 
Additional District fudge, Ferozpore, dated J4-11- 
1925, which varied that of the Sub-Judge 1st Class, 
Ferozepore, dated 8-12-1924, and granted the plain¬ 
tiffs possession, by redemption, of 002 kanals and 19 
rnarlas of land in suit, as described overleaf, on pay¬ 
ment of Rs. 10,000/- (ten thousand), be and the same 
is hereby affirmed.” 

Held that a proper construction of the decree of the 
High Court would be that the penalty imposed as a 
result of non-payment was contained in the High 
Court decree also O. 34, Rr. 7 (1) (c) (ii) (b), 8 and 
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Form No. 7D under R. 8 were present to the mind of 
the Judges who passed the High Court decree, and 
from its language it was quite clear that it affirmed 
the whole of the decree of the Additional District 
Judge including the penalty clause. AIR 1955 NUC 
(Puuj) 4948. 

9. Extension of time fixed for payment. 

• —0*34,Rr.7,9—Debt Laws—U.P. Agriculturists* 
Relief Act (1934), S. 16—Order allowing redemption 
under S. 16 — Failure to deposit amount within time 
fixed — Court whether can extend time — Applica¬ 
bility of provisions of Civil P. C. AIR 1943 Oudh 
433; AIR 1939 All 88; AlR 1942 Oudh 891 and ATR 
1940 Oudh 88, Overruled. See Debt Laws — L T . P, 
Agriculturists’ Belief Act (27 of 1934), S. 16. AIR 
1950 All 675 (FB). 

-O. 34, R. 7—Power to extend period for payment. 

See Debt Laws—U. P. Agriculturists’ Relief Act, S. 12. 
(’50) 1LR (1950) All 254. 

-O. 34, Rr. 7 and 8 — Redemption decree — Time 

fixed for payment of mortgage amount expiring — 
Mortgagor can still apply for extension of time as 
his right of pavment continues till confirmation of 
sale. Original Order No. 138 of 1964, D/- 19-5-1904 
(Cal), Reversed. AIR 1965 Cal 450 (453) (Pt B) (Pr 6) 
(DB). 

]0. Second suit for redemption. 

-O. 34, R. 7 — Successive suits for redemption — 

Competency. See T. P. Act (1882), S. 60. AIR 1959 
Orissa 122 (DB). 

-O. 34, R. 7 — Second suit for redemptiom. See 

Ibid, S. II. AIR 1955 NUC (Punj) 4948. 

-O. 34, R« 7 — Preliminary decree providing for 

forfeiture of right of redemption in case payment 
not made within certain time — Legality. 

A preliminary decree in a redemption suit v/hich 
provides that if the payment is not made by a certain 
date che plaintiff shall forfeit his right of redemption 
is illegal and the mortgage does not come to an end. 

A second suit can be brought for redemption as the 
right to redeem is not extinguished by the preliminary 
decree. AIR 1952 Punj 30S (Pt A) (Pr 3). 

-O. 34, R. 7 — Prior suit for redemption of usu¬ 
fructuary mortgage - Decree for redemption allow¬ 
ing mortgagor a right to set oil arrears of purappad 
due to mortgagee at time of redemption — Decree 
becoming time barred — Second suit for redemption 
within limitation — Claim lor set off of arrears of 
purappad against mortgage money held not barred 
bv res judicata. See Ibid, S. 11. ILR (1955) Trar-Co 
196. 

-O. 34, R. 7 — Travancore Civil P. C., S. 8. 

Dismissal of redemption suit for w^ant of S. 8, Tra- 
vancore Civil P. C. — Travancore Code superseded 
by Indian Code — Second suit for redemption not 
barred by limitation is maintainable under Indian 
Civil P. C. AIR J953 T-C 265 (Pr 1). 

II. Who can redeem. 

-O. 34, R. 7 — Suit for redemption b 5 r purchaser 

of equity of redemption — Stranger cannot question 
validity of purchase — T. P. Act (1882), S. 91 

In a suit for redemption by the purchaser of the 
equity of redemption, the stranger cannot question 
the validity of the purchase. A person who alleges 
himself to belong to the tharwad of the original mort¬ 
gagee in order to entitle him to question the convey¬ 
ance of the equity of redemption, must establish the 
validity of the partition arrangements of the tharwad 
of the original mortgagee. AIR 1950 Tray-C« 16 (171 
(Pr 1). 1 11 
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CIVIL PROCEDURE CODE (1908), O. 34, R. 8 


ORDER 34, RULE 8 

~~0. 34, R. 8 — Final decree under O. 34, R. 8 
granting possession — Decree passed after rejection 
or application under S. 144 — Application for execu- 

Vq^Vntit^ 6 - is barred. See Ibid, S. 144. AIR 
1955 NUC (Ajmer) 156. 

-O. 34, R. 8 — Decree — Construction. 

The decree directed as follows.—“That the plain- 
titt and a lI persons claiming through or under him 
be debarred from all right to redeem the mortgage 
property set out and described in the schedule here¬ 
unto annexed. (Where the plaintiff is in possession 

and : and shall put the defendant in possession of 
the said property).” 

Held, that the decree did not, as worded, grant the 
relief of possession to the defendant. AIR 1953 Aimer 
2(2, 4) (Pt A) (Pr 11 ). 

:-O- 34, R. 8 — Redemption decree — Time fixed 

tor payment of mortgage amount expired — Mort- 

& a £ or ? an a PPly * or extension of time as his 
right of payment continues till confirmation of sale 
See Ibid, O. 34, R. 7. AIR 1965 Cal 450 (DB). 

“ O. 34, R. 8 — Right of redemption — Right once 
decreed, maintainability of subsequent suits — Subse¬ 
quent suits within limitation are not barred unless 
right is extinguished in meanwhile — Old decree by 
itself does not operate as res judicata in redemption 
suits. See T. P. Act (1882), S. 16. AIR 1965 Ker 153. 

® O* 34, R. 8 —Decree for redemption of usu¬ 
fructuary mortgage — Execution proceedings — Sec* 
tion 7 of Act has no application. See Debt Laws— 
Kerala Agriculturists Dpbt Relief Act (31 of 1958), 
S. 7. AIR 1965 Ker 128 (FB). 

— ~0. 34, R. 8 — Final decree not passed — Right to 
redeem if extinguished. See Transfer of Property Act 
(1882), S. 60. 1957 Ker L T 1237. 

O. 34, R. 8 — Suit for redemption — Limitation 
-7 Acknowledgment of mortgage liability — Requi¬ 
sites for extending limitation — Limitation Act (9 of 
1908), S. 19. 


any time before a final decree debarring from ail 

S S 14 (I)" S"l9 6 Iolte. S ||. U ” ! “ < ’“ A " ll908 >’ 

o7?’r 3 « \A~ Re 'f c P, on of application under 

s.2 (2) Am1m&L °- 43 - s “ ,bld - 

Mortgagor to make application for final decree for 
redemption within 3 years from date of deposit See 
Limitation Act (1908), S. 5. AIR 1903 Orissa 

8 r 0n “ a preliminary decree is passed 
in suit for redemption the mortgagor can deposit 

Hmp j n ' 0ne y fixed by preliminary decree at any 

n^c ?*? d obta m final decree — Preliminary decree 
passed in terms of compromise entered into by parties 
during pendency of suit for redemption - Mortgagor 
paying money after expiry of period fixed in the 
decree and applying for final decree — Court passing 
nal decree cannot be said to have committed any 

ATRVq fia R p 19 ^^In 8, Followed - GG Pun L R 582 r 
AIK 1964 Punj 413 (Pr 1). 

— 7 O. 34 R. 8 -Sections 60, Ill (d),T. P. Act-Merger 
interests of lessee and lessor — Mortgage of house 

with possession executed in favour of tenant-Deter¬ 
mination of lease by merger in mortgage — Suit for 
redemption—Mortgagor held entitled to actual posses- 

r i dempti0Q - See Transfer of Property Act 
(1882), S. 60. AIR 1962 Punj 48. 

—“O. 34, R. 8 Decree under — Construction. See 

^’0-34. R. 7 (1) (C) (ii) (B). AIR 1955 NUC 
(Punj) 4989. 


Tl . 34, R* 8 Second suit for redemption. See 

Ibid, S. 11. AIR 1955 NUC (Punj) 4948. 

“7 34, R* 8—Redemption — Decree for—Deposit 

of amount Surrender by mortgagee—Possession not 
delivered to mortgagor due to obstruction by persons 
holding under mortgagee — Liability of latter to 
mesne profits till date of delivery of possession to 
mortgagor. See Transfer of Property Act, S. 83. A I R 
1952 Trav-Co 236 (DB). 


In order that an acknowledgment of mortgage 
liability may be valid and capable of extending the 
period of limitation, it must he proved that it was 
made by a person who was liable under the mortgage 
and that it was made when the mortgage was subsist¬ 
ing, (1963) 2 Mad L 1 75 : 1962 Mad W N 297 : 
AIR 1962 Mad 413 (414) (Pt A) (Pr 7). 


ORDER 34, RULE 8A 

O. 31, Rr. 8A, 6; Ss. 34 and 152 and Sch. I, 
App. D.^Form 8 — Personal decree —Interest at 
stipulated rate is not intended — Such rate in excess 
of that allowable under statute — No appeal against 
decree — Relief can be given by allowing amendment 
of decree. See Ibid, S. 34. AIR 1959 Andh-Pra 619. 


— O. 34, R. 8 — Application for final decree in 
redemption suit — Limitation — Starting point — 
(Limitation Act (1908), Art. 181). 

An application by the mortgagor plaintiff for 
passing a final decree for redemption in his favour 
after paying the amount within the time fixed in the 
preliminary decree is coverd by O. 34, R. 8. The 
cause of action for such an application arises on 
payment and the period of limitation provided for 
such an application must be held fo he governed by 
Art. 181 of the Limitation Act, which will be three 
years from the date of the deposit. AIR 1946 Mad 38, 
Dist. 69 Mad L W 90S : (1957) 1 Mad L J 147 : 1956 
„ Mad W N 839 : AIR 1957 Mad 189 (189) (Pr 2). 

-O. 34, R. 8 — Decree partly preliminary and 

partly final. See Ibid, S. 2 (2). AIR 1955 NUC (Mad) 
3888. 

-O. 34, R. 8 — The day on rwhich the period of 

redemption allowed by the preliminary decree termi¬ 
nates is not the day fixed for hearing of the suit so 
that the final decree can be passed as a matter of 
course on the mortgagor’s failure to pay the mort¬ 
gage money into the Court within the period mort¬ 
gagor is entitled to make payment into the Court at 


ORDER 34, RULE 9 

•-O. 34, R. 9—Rule 9 does not apply to proceed¬ 

ings under Chap. Ill of the U. P. Agriculturists Relief 
Act (27 of 1934). See Debt Laws—U. P. Agriculturists 
Relief Act (27 of 1934), S. 16. AIR 1950 All 675 (FB). 

-O. 34, R. 9 — Debt Laws — Saurashtra Agricul¬ 
tural Debtor’s Relief Act (23 of 1952), Ss. 30, 31 (1), 
44 — Proceedings for adjustment of debts before 
Board — Creditor ordered to pay certain amount to 
debtor—Validity — Applicability of O. 34, R. 9. See 
Debt Laws — Saurashtra Agricultural Debtor’s Relief 
Act (23 of 1952), S. 30. (1963) 4 Guj L R 246. 

-O. 34, R. 9 — Final decree without preliminary 

decree. See Ibid, O. 20, R. 16. AIR 1955 NUC (Trav- 
Co) 50S3 (DB). 

ORDER 34, RULE 10 

-O. 34, R. 10 — Order as to costs — Interference 

in appeal. See Transfer of Property Act (1882), S. 60. 
AIR 1954 Ajmer 9 (1)- 

•-O. 3 4, R. 10 — Execution of maintajnance 

charge decree — Costs incurred by decree-holder 
in defending objections under S. 47—Liability for. 
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CIVIL PROCEDURE CODE (1908), O. 34, R. 10 


Where in execution of a maintenance charge-decree 
the decree-holder is awarded costs of defending 
objections under S. 47 by the judgment-debtor the 
decree-holder is to be re-imbursed for these costs 
from the objector personally and not from the charg¬ 
ed property. Such costs do not come within the pur¬ 
view of O. 34, R. 10. 

The expression “other costs, charges and T expenses 
as have been properly incurred by him (the mort¬ 
gagee) since the date of the preliminary decree for 
foreclosure, sale or redemption up to the time of 
actual payment” refers, to such costs, charges and 
expenses which the mortgagee can incur for the pur¬ 
poses mentioned in S. 72 of the Transfer of Property 
Act and for purposes analogous to them. AIR 1930 
Oudh 328, Overruled; A I R 1926 All 722 (1), Ap¬ 
proved. Uttam Kunwal v. Krishna Pal Singh, TLR 
(1960) 2 All 107 : 1960 All L J 457 : 1960 All W R 
(HC) 337 : AIR 1960 All 659 (660) (Pr 10) (FB). 

-O. 34, R. 10 — Mortgage suit — State impleaded 

as party defendant along with mortgagors on ground 
that it had become subsequent mortgagee — State 
claiming prior charge only upon basis of S. 5-A, 
C. P. and Berar Agriculturists’ Loans Act which had 
come into force after plaintiff’s mortgage — Trial 
Court upholding claim of State and awarding costs 
of State against plaintiff—Plaintiff held ought not be 
mulcted with costs of State — Proper order to have 
passed was that each party should bear their own 
costs in the trial Court. See Ibid, S. 35. 1960 Nag 

L J 106. 

34, R. 10—Suit for redemption—Large amount 
found due to mortgagee — Mortgagee is entitled to 
his costs in trial Court. See Ibid, S. 35. AIR 1955 
N U C (Bom) 5900 (DB). 

-S. 34, R. 10—Costs in mortgage suits. See Ibid, 

S. 35. AIK 1953 Bom 445 (DB). 

O. 34, R. 10, S. 35 — Mortgage suit — Power of 
Court to order costs personally against mortgagor. 

The general rule is to add the costs of the suit to 
the mortgage security. This is the law as appears 
from the Rr. 2, 3, 4 and 5 of O. 34 of the C. P. Code. 
Rule 10 of 0.34 of the Code of C. P. Code provides that 
the Court shall add to the mortgage money such costs 
of the suit and other cosis and charges and expenses 
incurred by the mortgagee since the date of the preli¬ 
minary decree unless the mortgagee has, by his con¬ 
duct, disentitled himself to the costs. 

But the Court has still the jurisdiction to make 
in appropriate cases an order for costs in a 

mortgage suit which shall be recoverable otherwise 
than from the mortgaged property, a I R 1939 Cal 
160, Rel. on. I L R (1959) 2 Cal 503 : 63 Cal YV N 
85 : AIR 1959 Cal 624 (625) (Prs 10, 11). 

O. 34, R. 10 — Costs of mortgage suit __ Dis¬ 
allowance to mortgagee—Grounds. 

Mortgagee cannoc be disallowed his costs merely 
because he had tampered with a document reducing 
rate of interest stipulated in mortgage when that 
document had been excluded from consideration al¬ 
together. Losts cannot also be disallowed on ground 
of non-compliance with provisions of C. P. and Berar 
Money-Lenders Act, when provisions of that Act are 
not applicable to the transaction of loan in question 

1963 Jab L J 444 : 1963 M P L J 418 : I L R (1963) 
Madh-Pra 46S. 

-O. 34, R. 10 — The mortgagees are entitled to 

their costs of the morfgape suit and these costs must 
be added to the amount due upon the mortgage 
1952 Nag L J 684 : AIR 1953 Nag 258 (259) (Pt C) 
(Pr 5). 

-O. 34, Rr. 10, 7, S. 35 — .Suit for redemption of 

usufructuary mortgage — Defendant in his written 


statement challenging plaintiff’s title to redeem pro¬ 
perty—Decree for redemption— Plaintiff held en¬ 
titled to costs of suit. See Ibid, S. 35. AIR 1962 Pat 
203 (DB). 

-O. 34, Rr. 10, 7; S. 35 — Costs — Redemp¬ 
tion suit—Plaintiff awarded costs — Principle involv¬ 
ed in O. 34, Rr. 7 and 10 not followed — Appeal lies 
on question of costs only. See Ibid, O. 34 R. 7. AIR 
1958 Pat 557. 

-O. 34, R. 10 and S. 35—Costs in redemption suit 

— Discretion of Court. 

Where a suit for redemption is dismissed as pre¬ 
mature but during the pendency of appeal the cause 
of action accrues and the appellate Court grants a 
decree for redemption it would not be proper to 
direct the parties to bear their own costs. It is an 
indulgence that the Court extended to the plaintiff to 
have a decree for redemption in the present litigation 
itself. For that reason and in view of the normal 
rule as to the costs of a redemption suit, the proper 
order as to costs before the lower Courts is to ask the 
plaintiff to pay the defendants their costs and to bear 
his own. 1956 Ker L T 402 : AIR 1956 Trav-Co 
203 (204) (Pt B) (Pr 4) (DB). 

-O. 34, R. 10 — Costs in Mortgage suits. See Ibid, 

S. 36. AIR 1955 N U C (Trav-Co) 34S3. 

-O. 31, R. 10 — Suit for redemption — Defendant 

raising untenable contentions —Misconcuct on their 
part—Order that parties to bear their own costs held 
not improper. AIR 1952 Trav-Co 447 (448) (Pt C) 
(Pr 4) (DB). 

—— O. 34. R. 10 — Redemption suit — Normally 
mortgagee is entitled to his cost unless he is guilty of 
misconduct — Puttirg excessive value on improve¬ 
ments is not misconduct —Mortgagee however claim¬ 
ing more than what was bargained for in mortgage 
deed, and also putting plaintiff to prove his title to 
redeem, w hen there was no doubt about his title — 
Mortgagee allowed only one-fourth of costs incurred 
by him in lower Court — High Court refused to in¬ 
terfere. (T. P. Act (1882) S. 60). I L R (1952) Trav-Co 
152 i 1952 Ker L T 129 : AIR 1952 Trav-Co 295 
(300) (Pt D) (Pr 20) (DB). 

-O* 34, R. 10 — Redemption Suit — Costs — See 

Ibid, S. 35. I L R (1951) Trav-Co 282 (DB). 

*-O. 34, R. 10 — Cochin C P. C., O. 34. R. 7 — 

“Other costs, charges and expenses” — Construction 
—Taxes paid by decree-holder after decree for saie— 
Claim for in execution — Sustainability — Decree 
not providing for same—Remedy of decree-holder — 
Executing Court — Powers of. 

It is not open to the decree-holder to claim from 
the juJgment-debtor taxes on the mortgage property 
paid by him after the decree for sale and interest 
thereon under the category of “other costs, charges 
and expenses” as have been properly incurred by him 
since the decree etc., in 0.34 R. 7, Cochin C. P. Code, 
in execution proceedings, when there is no provision 
made for the same in the decree, even assuming that 
the taxes alleged to have been paid fall within the 
expression “other costs, charges and expenses”, etc. 
The executing Court must execute the decree as it 
stands and cannot go behind it. It is not open to 
that Court to: alter or vary the terms of the decree 
and the decree-holder cannot therefore agitate the 
matter in execution and obtain redress in the absence 
of express provision therefor in the decree itself If 
the decree is not properly drawn up so as to include 
the costs, charges and expenses the oroper remedy of 
the decree-holder is to apply and get the decreelamend- 

n oli conformity with the provisions of 

(J. 34, R. 2, and then realise the amount and not to 
seek redress in execution. 1950 Ker L T 252. 
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CIVIL PROCEDURE CODE (1908), O. 34, R. 11 


ORDER 34, RULE 11 

-O. 34, R. 11 — Interest in — Suit on mortgage — 

D ecree — Future interest at 9 per cent, per month 
simple, awarded by Lower Court reduced to 8 per 
cent, per month. See Ibid, S. 34. AIR 1955 N U C 
(Ajmer) 1336. 

-O. 34, R. 11 — Penal rate of interest. See Con¬ 
tract Act (1872), S. 74. AIR 1953 Ajmer 6. 

-O. 34, R. II — Interest from institution of suit 

to date of payment. 

Where the plaintiff has already come to the Court 
to enforce the liability, there is no occasion of ap¬ 
portioning the default rate and interest should run at 
the originally stipulated rate during the period 
between the institution of the suit and the date speci¬ 
fied in the preliminary decree for payment. AIR 
1953 Ajmer 6 (7) (Pt B) (Pr 4). 

——O. 34, R. II—Liability to pay arising under pro¬ 
missory notes couoled with subsequent agreement 
to mortgage — Suit 'to enforce liability — Com. 
promise decree passed — Construction of — Sti¬ 
pulation as to interest — Applicability of provision 
in O. 34, R. 11—Provision cannot be invoked at exe¬ 
cution stage — Judgment-debtor cannot be relieved 
under Usurious Loans Act — Debt Laws — Usurious 
Loans Act (1918), S. 3, Proviso (2). 

Held, on facts that (1) on the construction of the 
compromise decree, the decree provided for interest 
even after the period of six months; (2) that to 
attract the provisions of Order 34, it must be esta¬ 
blished that there was a pre-existing mortgage in 
force, at the date of suit; and further in this case no 
mortgage was actually executed in pursuance of the 
decree of the Court; (3) that the fact that the com¬ 
promise decree provided that there was no necessity 
•ior passing of a final decree was a clear indication 
that the decree should not be regarded as one 
governed by the provisions of O. 34, C. P. Code; (4) 
that the defendant could not be permitted to invoke 
the provisions of O. 34, Rule 11 (b) at the stage of the 
execution of the decree. AIR 1937 Mad 234, Disting.; 
(5) that no relief under the Usurious Loans Act, 
1918, could be granted because of the orovisions 
of S. 3. Proviso (2). (1961) 2 Andh W R 320 : AIR 
1963 Andh-Pra 189 (192) (Prs 14, 16, 17, 18) (DB). 

-O. 34, Rr. 11 and 2—Interest in mortgage suits. 

Order 34, R. 2, does not deal with the rate of in¬ 
terest that the Court should award at the time of pas¬ 
sing the preliminary decree. O. 34, R. 2 (1) (a) (i), 
merely indicates one of the heads in respect of which 
account has to be taken, but with regard to the ques¬ 
tion of the rale of interest. 0. 34, R. 11, is a self-con¬ 
tained rule which deals with payment of interest in a 
mortgage suit under all circumstances, O. 34, R. 11, 
leaves it to the discretion of the Court what interest 
should he awarded to the mortgagee in a mortgage 
suit from the date of the suit till the date fixed for 
redemption. The Court is not hound to award con¬ 
tractual rate of interest for such period. AIR 1940 
F C 20 Foil. 55 Bom L R 618 : I L R (1954) Rom 
29 : AIR 1953 Bom 445 (446) (Pt A) (Prs 2, 4) (DB). 

-O. 34, R. 11 (b) and S. 34 — Preliminary decree 

in mortgage suit—Prayer for subsequent interest not 
at definite rate but left to the discretion of Court — 
Court not applying its mind to question of rate — 
interest must be deemed to have been disallowed. 

In a mortgage suit when the prayer for the sub¬ 
sequent interest is not for interest at a definite rate 
but is left to the discietion of the Court, although in 
many cases the Court allows such interest at 0 per 
cent, the Court may allow the interest at the lower 
cate. Where the Subordinate Judge who passed the 


preliminary decree did not apply his mind to the 
consideration of the question at what rate such sub¬ 
sequent interest in terms of the O. 34, R. 11 (b), should 
be allowed, it must be held that the decree is silent on 
the point and, therefore, in terms of S. 34 (2) the 
interest must be deemed to have been disallowed. 
C. R. No. 297 L of 1952 (Cal.), Disting. 66 Cal W N 
467 : AIR 1963 Cal 416 (417) (Pr 6) (DB). 

-O. 34, R. 11—Interest pendente lite — Discretion 

of Court. See Ibid, S. 34. AIR 1957 Cal 140 (DB). 

O. 34, R. 11—Suit for sale of charged property— 


Interest from date of suit till realization — Inclusion 
of such interest in preliminary decree is not optional 
or discretionary but obligatory — Such interest de¬ 
clined by trial Court — Appellate Court can award it. 
See Ibid, S. 34. AIR 1963 Guj 253. 

O. 34, Rr. 11, 4 — Interest subsequent to date 


fixed for re-payment can be awarded at time of pre¬ 
liminary decree and not at ime of final decree. See 
Ibid, O. 34, R. 4. AIR 1961 Madh-Pra 34 (DB). 

-O. 34, R 11 — Interest during pendency of suit 

and appeal — Grant is in discretion of Court. 1959 
M PC 102 : 1959 M P L I 301: 1959 Jab L J 153 i 
AIR 1959 Madh Pra. 172 (178) (Pt F) (Pr 33; (DB). 

1 t 1 

-O. 34, R. 11—Interest in mortgage suits. 


In a suit for foreclosure of a mortgage the interest 
pendente lite is in the discretion of the Court. AIR 
1940 F C 20, Foil. 1959 Jab L J 135 : 1959 MPC 
22 : 1959 M P L J 50. 

-O 34, R. 11 — Direction for interest — Power to 

make direction at stage of final decree — See Ibid, 

O. 34, R. 4. 1957 M P C 767. 

-O. 34, R. 11—Rules of Madras High Court (Ori¬ 
ginal Side) (1927), O. 29, Rr. 8, 9 (2) Forms 57 and 
60 — Interest subsequent to date fixed for redemp¬ 
tion — Inclusion in proclamation of sale not permis¬ 
sible -Such interest may be allowed in confirmation 
of sale proceedings out of surplus. 

It is well known that provisions of O. 34, Civil 

P. C. have not been completely adopted by the Origi¬ 
nal Side Rules, O. 29, of the Original Side Rules has 
provided a particular procedure to be adopted in the 
matter of executing decrees on mortgage; unlike 
R. 11 of O. 34, Civil P. C. there is no provision in 
form 57 for including interest that accrued on mort¬ 
gage amount subsequent to date fixed for redemption 
in the final decree that is to be passed. Where in¬ 
terest subsequent to the date fixed for redemption 
under the decree was included by the Master as due, 
in terms of sale proclamation settled bv him it was 
held that the sale proclamation can only refer to tne 
amount specified in the preliminary and final decree. 
After the sale is effected if there be a surplus alter 
discharging the amount to the decree-holder the order 
confirming sale will have to deal with the question 
of awarding subsequent interest to the da e c > 
demption on the amount due to the decree-holder 

under mortgage decree. 77 M L W 579 : 1965)J 
Mad L J 81 : 1965 Mad W N 90 : ILR (19M 1 Mad 

471. . . - 

_O. 34 R. 11—Other moitgage—No provision tor 

interest — Possession not delivered - ag“ «£ 

titled to interest and charge upon moi tgaged pr ^p rty 
for breach of covenant to deliver possession see 

T. P ,Act (1882), S. 68 (1) (d). AIR 1964 Mad 201. 

r, na R 11 S 34 (2) — Subsequent interest in 

The newer to award subsequent interest •nmort- 
ga ge decree has be « n ^^ e err r ^ r ° t o thTameSent by 

under O. o4, n. * ^vm-rising such power 

Act 29 of 1929, Courts were exercising su 

_i_c ca c. P Code. 
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Section 34, C P. Code, is a general provision relat¬ 
ing to interest. Section 34 (2) does not confer on the 
Court any power to award interest but embodies a 
rule of construction that where a decree is silent as 
to interest, it must be deemed that the Court must 
have refused interest. 

Even apart from S. 34, in the absence of any other 
provision in the decree to justify the Court to come to 
a conclusion that subsequent interest has been awarded 
on the other sums such as costs or interest also, 
applying the ordinary rule of construction, it must 
be held that the omission must be due to the fact 

that the Court intended not to award interest on 
those sums. ^ 

Where a mortgage decree for sale does not make 
any provision tor subsequent interest in respect of 
costs and interest reliance cannot be placed for that 
purpose on a reference to subsequent interest under 
ft. 11 in other clauses of the decree. 1953 Mad W N 

435 : (1953) 2 KUd L J 85 : AIR 1953 Mad 948 (949) 
(Pt A) (Prs 4, 5, 6). 

0.34.R 11—Under S. 17, Mysore Money Lenders 
Act (1939' interest payable till date fixed for payment 
of mortgage money should not be more than prin¬ 
cipal originally advanced — No further interest can 
oe allowed for period between that date and date 
fixed for redemption — See Debt Laws — Mysore 
Money Lenders Act (13 of 1939), S. 17. AIR 1959 
Mys 102 (DB). 

O. 34, R. 11—Interest in mortgage suits. 

Rule 11 makes a clear distinction between two 
periods viz., the period between the date of suit and 
the date fixed for redemption and the period between 
the date fixed for redemption and the date of realisa- 

n Although i n either case it is discretionary with 
the Court to allow interest, the rule contemplates 
only' the principal amount adjudged, in respect of 
the first perioci, for awarding interest, while for the 
subsequent period interest may be allowed on the 

a ™ ount f,ue - 1955 Nag L J 604 : I L R (1955) 
Nas 564 : AIR 1956 Nag 105 (108) (Pt C) (Pr 15) 

vDB). 

O. 34, R. 11—Rate of interest. 

In a mortgage suit the ordinary rule is that interest 
from the date of suit to the date of redemption should 
be awarded at the contract rate and not at a different 

™ te U in*o S ^ ere * re T C1 i£ UmStances which justify doing 

(Pt BMPr 4)* S L 684 '' AIK 1953 Nag 25 ^ < 259 ) 

•~°* ^4* R. 11-Scope - C. P. and Berar Money 
Lenders Act (31 of 1947), S. 9—Mortgagee is not enti¬ 
tled to any payment from date of suit till date fixed for 
payment if the arrears of interest due on the date of 
suit exceed the principal—See Debt Laws—C. P and 

NaTl45(FB) enderS ACt (31 ° f 1947,) S * 9 - AIR 1952 

7 P’ 94 ’ \ l 'Find o c interest not mentioned in 
deed—Simple interest only would be allowed. 

The mortgage bond mentioned 1- 1/2 per cent per 
month as the interest payable on the sum secured, 
ihe mortgagee who vas put in possession of the 
lands was to account for his management at the end 
of each year and accounts were to he cast on the 
basis of his management at the end of each year 
There was nothing said about the balance either in 
iavour of the mortgagors or in favour of the mort¬ 
gagee. The deed, was thus silent on what kind of 
interest was to run from year to year. 

Held that interest would be taken to be simple and 
compound interest would not be allowed. ILR (1951) 

TdI) 858 : A1R 1952 Nag 25 (28) (Pt C) (PrS 23 ' 24) 


-O. 34, R. 11 — Possessory mortgage — Kind of 

interest not specified in mortgage deed — Accounts 
of management taken for several years and com¬ 
pound interest expressly allowed to mortgagee — 
Accounts signed by managing member of mortgagor’s 
family — 1 his held amounted to admission which 
was conclusive for not being sufficiently explained — 
Mortgagee held entitled to compound interest — 
Evidence Act (1872), S. 21. 9 Moo Ind App 506 (510, 
5i9) (PC), Relied on. ILR (1951) Nag 858 : AIR 1952 
Nag 25 (28) (Pt D) (Prs 23, 24) (DB). 

-O. 34, R. 11 —Pendente lite interest- Court must 

allow at contract rate — Contract Act (1872), S. 74- 
See Debt Laws — Bihar Money Lenders (Regulations 
and Transactions) Act (7 of 1939), S. 6. 1963 B L J R 
887. 

q. 34, R. 11 — Pendente lite interest — It is in 
domain of contract unless contract is unconsciona¬ 
ble — Contract rate at 24 p. c. p. a. reduced to 9 
p. c. p. a* 

Payment of interest from the date of the suit till 

the date fixed for redemption is in the domain of 
contract, while the interest payable subsequent to 
the date fixed for redemption is in the domain of 
judgment. Order 34, rule 11, which was inserted by 
the Amending Act of 1929, gives a discretion to the 
court. In exercise of this discretiou the court may 
allow or refuse pendente lite interest. If however 
the Court does allow interest under clause (a) (i) of 
the rule the interest at the contractual rate, if any, 
should be given. But this does not mean that where 
the court considers that the contractual rate is un¬ 
conscionable or excessive, it is still bound to allow 
interest at the excessive rate. Where the court, in 
the circumstances of the case, is of opinion that the 
interest is excessive, the contract must be deemed 
to be unenforceable and it is in the discretion of 
the court to allow such interest as it thinks DroDer 
63 IA 114; AIR 1940 FC 20; AIR 1940 FC 7, RelLd’ 
on; AIR 1941 Pat 378, AIR 1950 Pat 391, Ref. to. 

24 p. c. p. a. contractual rate of interest w\as held 
excessive and in view of the provisions of Bihar Ten¬ 
ancy Act it was reduced to 9 p c p. a. and interest 
subsequent to the period of redemption was allowed 

(DB) P * C ’ P ‘ a * AIR 1952 Pat 101 (I63) (Pt * B) (Pr H) 

-0.34, R. 11—Payment of interest at contrac¬ 
tual rate up to date of redemption, if obligatory. 

It is no longer absolutely obligatory on the Courts 
to decree interest at the contractual rate uo to the 
date ol redemption in all circumstances, if there be 
no question of the rate being penal, excessive or sub¬ 
stantially unfair within the meaning of the Usurious 

(Pi^7) (DB) A 1 B 1950 Pat 39 1 (392) (Pt C) 

O. 34, R. 11— Sale of property - Suit to recover 
unpaid consideration —Future interest on any amount 
which consists of interest prior fo date of suit 

cannot be awarded under S. 34, or 0.34, R 1] 

Ibid, S. 34. AIR 1964 Punj 123 (DB). ' 

—-O. 34, R. 11 —Preliminary decree for sale fixing 
date for payment — Future interest to be paid till 
realisation of amount — Final decree silent in the 
matter of payment of future interest — Right fo 
future interest till realisation of mortgage amount. 

Where the Court clearly allowed in the preliminary 
mortgage decree for sale the future interest to tho 
plaintitt mortgagee till the date of realisation, and 
in the final decree a reference was made to all th* 
amounts payable under the preliminary decree, which 

cleady mean the amounts payable in respect of 
(1) Principal; (2) Interest; (8) future interest till the 
date of realisation and (4) costs, etc., there is no 
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scope for any argument that the future interest refer- 
^ » tabove in the preliminary decree which was 
made payable till the date of realisation meant only 
the interest up to the date fixed by the preliminary 
decree for payment of the mortgage amount. Where 
tnereioie the mortgagor fails to pay-the mortgage 
amount up to the date fixed by the preliminary 
decree for the payment, he is liable to pay the future 
interej»t till the amount is realised even though the 
hnai decree is silent in this matter. AIR 1931 Oudh 
4i and AIR 1925 Fat 455, Rel. on; AIR 1921 Pat 352, 

599 (GOO) (pH). 61 PuDjLR 410 * AIR 1959 Punj 


“ O. 34, R. 11 — Suit for redemption — Pendente 
lite interest Rate — Powers of Court to reduce. 

Where the rate of interest stipulated in the deed of 
mortgage was 12 annas per cent, per mensem simple 
and that was limited to part of the mortgage money, 
viz., Rs. 1,600 .only; it cannot be said that the rate 
was penal or unconscionably high or excessive on any 
considerations of justice, equity or good conscience. 

Held, that having regard to the circumstances of 
the case taken together with the further circum- 
stance that the plaintiffs had at no stage throughout 
the trial tendered to the mortgagee-defendants or 
deposited in Court even such mortgage money as they 

thought was due from them, the District Judge was 

manifestly wrong in limiting the grant of interest up 
to six months from the date of the written statement 
and refusing it for the rest of the period of the suit. 

Held, further, that no reduction of the rate of 
interest pendente lite or even up to the date of re¬ 
demption fixed by the trial Court was called for in 
the circumstances of the case. (1958) Raj L W 541 : 

ILR (1958) 8 Raj 510 : AIR 1958 Raj 145 (150, 151) 
(PtC)(Prs20, 21). 

“—9* ? 4 » 11—Mortgage suit—Rule of damdupat. 

See Ibid, S. 34. AIR 1955 NUC (Raj) 287. 

. 0.34, R. 11—Compromise decree—Construction— 

Decree passed in terms of award mentioning principal 
amount due on mortgage with interest and also pro¬ 
viding that the debtor should pay the amount with 
interest at 12 p. c. p. m. within a year by a certain 
date and get the property redeemed — Default — 
Debtor is liable to pay interest even after date fixed in 
decree at the rate stipulated in decree till payment — 
Provisions of S. 34 (2) and O. 34, R. 11 (b) cannot be 
invoked as decree is not passed on judgment but on 
compromise. See Ibid, S. 34. (’56) 9 Sau L R 138. 


shown mortgagee should not be allowed interest at 

more than 12 per cent, per annum simple. AIR 
Tripura 9 (10. 12) (Prs 1, 6). P 15,55 

ORDER 34, RULE 12 

O. 34, R. 12 — Rule 13 has no applicability in a 
ILR fl963°U All d 517. E ' ^ S " ° 34 ’ *• “• 


c °C P r ’ 12, * 3—Subsequent mortgagee—Rights 
or Sale of property in execution of decree in favour 
or prior mortgagee— Claim for surplus sale-proceeds 
^y subsequent mortgagees allowed by executing 
Court Subsequent suit for sale of property in hands 
”f tio r n purchaser — Suit held barred — T. P. Act 
V 1882 )’ Ss ’ 91 » 92 * ILI * 0962) 2 Punj 227 : 64 Punj 
owr?m : AIR 1962 Pun) 402 (40G ’ 408 > U* A) (P« 8 > 

x)) (DB). 


O. 34, Rr. 12, 13 — Sale in execution of prior 
mortgage Position of auction purchaser as against 
subsequent mortgagees—T. P. Act (1882), Ss. 91, 92. 

The auction purchaser in execution of the decree 
based on the first mortgage occupies a dual capacity 
of a first mortgagee as well as the owner of the equity 
oi redemption, and while in his first capacity he can 
use the first mortgage as a shield against the second 
mortgagee, in his second capacity he can redeem all 
subsequent mortgages. AIR 1922 PC Hand AIR 
1948 Pat 382, Rel. on. ILR (1962) 2 Punj 227 : 64 

Punj L R 69 i AIR 1962 Punj 402 (406, 408) (Pt B) 
(Prs 8, 9) (DB). 


ORDER 34, RULE 13 

-O. 34, Rr. 13, 12—Scope of R. 13— R. 13 has no 

applicability in a case not governed by R. 12. 

Rule 13 is connected with R. 12 and has no appli¬ 
cability in a case not governed by R. 12. In other 
words R. 13 has application only when a property 
subject to a prior mortgage is sold with the prior 
mortgagee’s consent as permitted by R. 12 and has no 
general application. (1963) 49 ITR 167: ILR (1963) 1 
All 517. 

-O. 34, Pr. 13, 12 —Sale in execution of prior 

mortgage — Position of auction purchaser as against 
subsequent mortgagees — T. P. Act (1882), Ss. 91, 92. 
See Ibid, O. 34, R. 12. AIR 1962 Punj 402 (DB). 

ORDER 34, RULE 14 
SYNOPSIS 


-O. 34, R. 11—Interest—Usufructuary mortgagee 

deprived of his possession by Government — If can 
claim interest. 

Where a usufructuary mortgagee is entitled to 
interest under an arbitration award in case he is 
deprived of his possession and the usufructuary 
mortgagee is deprived of his possession by a tem¬ 
porary attachment placed by the Government to 
realise its own debt against the mortgagor the dis¬ 
possession cannot be said to be due to an act of State 
so as to deprive the mortgagee of interest for the 
period during which he was out of possession. AIR 
1934 Cal 149, Dist. (’50) 3 Sau L R 271. 

-O. 34, R. 11 — Interest in mortgage suits. 

In a mortgage suit where security of landed pro¬ 
perty is given, interest at 5 per cent, per mensem is 
unconcionable and very excessive. In the absence of 
the special circumstances 12 per cent, simple interest 
is fair, proper and reasonable in mortgage cases. 
Circumstances which would justify a higher rate 
are, e.g., that the security offered was of doubtful 
value and the mortgagee might well expect a higher 
rate because he ran the risk of not getting back his 
principal. Where no such circumstances have been 


(Civil P. C. (1908), O. 34, R. 14.) 

1. Scope and object. 

2. Applicability of the rule to the enforcement of 
a charge. 

3. Effect of sale in contravention of the rule. 

4. “Otherwise than by instituting a suit.” 

5. Sale of mortgaged property for claim uncon¬ 
nected with the mortgage. 

6. Order 2, Rule 2. 


1. Scope and object. 

-O. 34, R. 14—Mortgagor can waive benefit given 

R. 14. 

rhe provisions of O. 34, R. 14 are intended for t e- 
lefit of the mortgagor. It is open to the r 5° r *£ a f. 
waive the benefit of the provisions and thereby 

away with the necessity of requiring the mortgag 

Re a separate suit. AIR I960 Andh Pra j ( > 

B) (Pr 2). 

-f) 14 R 14 — Scope and applicability L, ‘ s " 
lS l only with regard to execution of money 
:ree in a particular manner. See Ibid, O. 34, . 

\ w n I 1 9.QQ. 
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-O. 34, R. 14— Applicability — Usufructuary 

mortgage — Lease back to mortgagor—Suit for rent— 
Order 34, R. 14 does not bar a suit for rent, it prohi¬ 
bits the bringing of the mortgaged property to sale in 
execution of a decree based on a claim arising under 
the mortgage. AIR 1958 Madh Pra 319. 

-O. 34, R. 14 —Proceedings under S. 45-D, Bank¬ 
ing Companies Act (1949) — Applicability of O. 24, 
R. 14. See Banking Companies Act (1949), S. 45-D (2), 
Proviso (4). AIR 1965 Mad 421. 


-O. 34, R. 14—Scope and object of. 

The provisions of O. 34, R. 14 of the Civil P. C., 
are intended to prevent the mortgagor’s equity of re¬ 
demption being lost at the instance of a mortgagee. 
Hence where a mortgagee obtains a decree on a pro¬ 
missory note executed by the mortgagor for arrears of 
interest due on the mortgage the mortgagee cannot 
oring the mortgaged property tc sale in execution of 
the decree as it will be a claim arising under the 
mortgage. A decree for rent arising out of a lease 
back in favour oi the mortgagor by the mortgagee in 
possession as part of the mortgage transaction is a 
claim arising under the mortgage within the meaning 
of O. 34, R. 14 oi Civil P. C. It is not necessary that 
the mortgagee should be able to institute a suit for 
sale in enforcement of the mortgage before the prohi¬ 
bition could apply. A I R 1950 Raj 121, differed. 
(1961) 1 Mad L J 363: 74 Mad L W 212: (1961) Mad 
W N 241 : I L R (1901) Mad 1209 : aIR 1961 Mad 
378 (379, 3S0) (Prs 4, 7, S). 


O. 34, R. 14—Applicability— Usufructuary moit- 
gage with lease back — Suit by mortgagee for rent'— 
Nature of Jurisdiction of rent Courts. See Ibid, S. 9. 
1956 B L J R 125. 

”9. 34, R. 14 — Debt Laws — Displaced Persons 
(Debts Adjustment) Act (1951), Ss. 10, 15, L0, 27, 32, 
52—Election under S. 16 — Decree in such case is in 
the form of declaration — Such declaration cannot be 
executed Separate suit on the basis of charge neces¬ 
sary (). 34, R. 14 (1) held not applicable in view of 
sub-r. (2). See Debt Laws — Displaced Persons (Debts 
Adjustment) Act (1951), S. 10. AIR 1963 Punj 129 

, U15) • 


O. 34, R. 14 Mortgage of house with possessi* 
•— Mortgagor executing kabeliat on same date — Re 
stipulated equal to monthly interest on mortga 
money 1 ransactions held were independent — Si 
ior arrears of rent and eviction on basis of rent nc 
— Held maintainable. See T. P. Act (1882), S. £ 
AIR 1963 Raj 69. ; 


O. 34, R. 14 Applicability—Usufructuary mort¬ 
gage — Lease back — Decree for arrears of rent 'ob¬ 
tained by mortgagee and mortgaged property 
brought to sale in execution thereof— O. 34, R. 14, if 
a bar. 9 9 

In order to make O. 34, R. 14, applicable, two con¬ 
ditions are necessary, namely, that the claim on 
which the mortgagee seeks to bring the mortgaged 
property to sale arises under the mortgage and (2) 
lhat the mortgagee can, in a given case, bring a suit 
ior sale in enforcement of his mortgage. Both these 
conditions must be fulfilled in order to attract the 
disability imposed by this rule. 

Thus, the disqualification raised against the mort¬ 
gagee by this rule clearly imports that he can bring a 
suit for sale to enforce his mortgage, and it is only 
where he can bring such a suit that the disqualifica¬ 
tion can be held to be applicable. And as the mort¬ 
gagee in the case of a pure and simple usufructuary 
mortgage cannot bring a suit for sale at all, and that 
being so, in fairness and justice, the disqualification 

raised by O. 34, R. 14 cannot be held applicable to 
him. 


Where a usufructuary mortgage deed and a lease 
back to the mortgagor form part of the mortgage 
transaction, the mortgagee landlord can bring the 
mortgaged property to sale in execution of a decree 
obtained against the mortgagor-tenant for arrears of 
rent due under the lease. Such a sale is not barred 
under O. 34, R. 14: A I R 1947 Lab 40 (FB), Rel. on.; 
I L R 20 Cal 104, Dissent from; A I R L927 Cal 884, 
Not foil. 1958 Raj L W 139: I L R (1956) 6 Raj 641: 

A I R 1956 Raj 121 (123, 124) (Pt A) (Prs 12,13,15) 
(DB). 

O. 34, R. 14 — Construction and scope — S. 99, 
T. P. Act (repealed)—Distinction. 

The language of O. 34, R. 14, is different from that 
of old S. 99 of the T. P. Act. That section A covered 
all claims whether they arose under the mortgage or 
not. On the other hani O. 34, R. 14, is confined to 
claim arising only under the mortgage and not to 
claims which are unconnected with it. It is, there¬ 
fore, clear that it would be open to a mortgagee 
under the law, as altered, to bring the property under 
the mortgage to sale if he has any claim against the 
mortgagor, which may not be connected with the 
mortgage. ILR (1956) 6 Raj* 641 : 1958 Raj L W 139- 
AIR 1956 Raj 121 (123) (Pt C) (Pr 11) (DB). 

O. 31, R. 14, S. 34 — Suit under O. 34, R. 14 —- 
Power of Court, to grant interest not allowed in 
money decree. 

Order 34, R. 14 only provides for a decree declar¬ 
ing that the mortgaged property can be brought to 
sale for the decree for money which had already 
been ootained in satisfaction of the claim arising 
under the mortgage. It does not permit the Court 
hearing the suit to reopen matters relating to interest 
and so on which must already have been decided 
when the decree for payment of money was passed in 
the previous suit. A I R 1314 All 98, Not foil. This 
position is also supported by S. 34 (2). J951 Raj L W 

311: I L R (1951) 1 Raj 353 : A I R 1952 Raj 9 (Pt B) 
tPrs 4, 5) (DB). U ' 

2. Applicability of the rule to the enforce¬ 
ment of a charge. 

^ D. 34, Rr. 14 and io—Executory charge-decree 
for nidintcnsncc Execution of— CIi irgc oy'cr severs! 
lots of properties — Purchase in prior execution of 
one lot lay decree-holder-Decree whether satisfied— 
Execution for future maintenance as it falls due — 
Other lots if can be brought to sale. See Ibid, 0 21 
a. 17. AIR 1903 SC 1556? ' 


-w. ou, n. H — in satistaction of claim arising 
under the charge.” 

. K V le 14 does f 1 ? 1 apply to a case in which a charge 
has been created by the decree itself. In such a case 

it cannot be said that the decree has been obtained' 
tor the payment of money in satisfaction of a claim 
arising under the charge. The properties charged 
under the decree are liable to be sold in execution 
thereof without a fresh suit. 1952 All L I 430 • AIR 
1953 All 253 (254) (Pt A) (Pr 7). ' 

M an d 15 — Applicability — 
Charge created by decree. y 

Where a charge is created by the decree itself the 
provisions of Rr. 14 (1) and 15 of O. 34, Civil P C 
wouh. not apply. Where from the terms of a decree 
it is clear that it was intended that on default of nav 
ment the property would be sold by the executing 
Court for real^tHm °f the amount due it must be 
hen, that a separate suit is not necessary to obtain 

another decree for sale .Mahesh Prasad v Nfnlbu 

1951 All L j 39 : 1951 R D (HC) 3 4 . lflsi ^ 

(HC) 225: ILR (1953) 1 All 284 - AIR 1951 ilTa? 
(154-155) (Pt H) (Prs S0-82) (FB) AU 141 
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O* 34, Rr. 14 and 15 — Applicability to enforce¬ 
ment of charge-(T. P. Act (1882), S. 100). 

When a charge is created by the decree and is en- 
iorceable in execution under the terms thereof, the 
statutory impediment contained in O. 34, Rr. 14 and 
15 of the Code, does not apply and no suit is neces¬ 
sary or imperative in that behalf under the law. I L R 
(1955) 1 Cal 357: 91 Cal L J 313 : AIR 1953 Cal 676 
(680,681) (Pt D) (Prs 16, 21) (DB). 

O- 34, Rr. 14 and 15 — Applicability — Charge 
created by decree — Enforcement — Procedure. See 
Ibid, S. 47. MR 1959 Mad 105 (DB). 

O. 34, R. 14 — Scope — Maintenance suit—Com¬ 
promise decree — Charge on one-third share of judg¬ 
ment-debtor in properties — If maintenance falls in 
arrears, decree executable against any property — 
Maintenance falling in arrears — Execution against 
other properties—If can be taken out. See Ibid, O. 21, 
R. 17. AIR 1958 Pat 2 (DB). 

-—O. 34, R 14 — Applicability — Decree creating 
charge — Sale in execution of charged property — 
Executability of decree. See Ibid, S. 38. AIR 1957 
Punj 92. 

*—0« 34, R. 14 — Applicability — Maintenance de¬ 
cree in favour of wife charged on husband’s land — 
Gift of land — Transferee having notice of mainten¬ 
ance claim—Execution — Separate suit for sale — If 
necessary—(T. P. Act (1882), S. 39). 

Where in suit for maintenance, past and future, a 
decree was passed in favour of the wife and made a 
charge on the land of the husband, the decree can be 
execut3d by the sale of land, and the gratuitous trans¬ 
ferees with notice of the wife’s claim, cannot claim 
that the land cannot be sold in execution but that a 
separate suit was essential. (’57) 59 Punj L R 15. 

-O. 34, Rr. 14 and 15, O. 21, R. 54 and S. 51— 

Charge created by compromise decree— Fresh suit to 
enforce it is not necessary— Charged propertv can be 
brought to sale in execution of decree — No fresh at¬ 
tachment is also necessary — T. P. Act (1882), S. 100, 

AIR 1932 All 439, Not foil. AIR 1931 Mad 603 ( 1 ) 
and AIR 1956 Mad 67 and AIR 1934 Bom 241 and 
AIR 1953 Cal 676 and AIR 1936 Pat 289 and AIR 
1940 Nag 163 and A I R 1957 Punj 92, Rel. on. A I R 
1963 Tripura 46 (47) (Prs 7, 8, 9). 

3. Effect of sale in contravention of the rule. 

-O. 34. R 14- Sale in contravention of Rule — 

Sole in execution of decree against father—Suit by 
son to avoid sale - Limitation (Limitation Act 
(1908), Art. 12 (a)- (Hindu Law—Joint family.) ) 

A decree obtained against the Hindu father bona 
fide would be binding on all the other members of 
the family unless the other members can later on 
show that there was fraud, collusion, or negligenceon 
the part of the father in the conduct of the suit. The 
fact that a sale in execution of the decree did not 
conform to the provisions of the Code cannot take 
away from the representative character of the father 
judgment-debtor. Such sale held in contravention of 
O. 34, R 14 is therefore only voidable and not void 
and the son can, for proper reasons bring a suit to 
avoid it, the limitation for such a suit being that 
provided by Art. 12 (a) of the Limitation Act. Case- 
law discussed. ILR 22 Mad 372 hr Id no longer good 
law (1954) 1 Mad L J 507 : ILR (1954) Mad 690 : 

67 Mad L W 1159 : 1954 Mad W N 79 : AIR 1954 
Mad 675 (676) (Pt C) (Pr 6) (DB). 

4. “Otherwise than by instituting a suit.” 

— O. 34. R. 14 “ Applicability to usufructuary 
mortgage—‘Otherwise than .... of the mort¬ 
gage’—Meaning and import of. 


The words 'otherwise than by instituting a suit, for 
sale in enforcement of the mortgage’ require to be 
considered and interpreted in their due emphasis in 
examining the applicability of O. 34. R. 15 to- the 

r7i e °,n-o «- u L ctuary mortgage. ILR (1956) 6 Rap 
641: 8 Raj L W 139 : AIR 1956 Raj 121 (123 

124) (Pt B) (Prs 12. 13. 15) (DB). U23 ' 


5. Sale of motgaged property for claim un. 
connected with the mortgage. 

O. 34, R. 14 Applicability—Mortgage with 
possession and leaseback to mortgagor—Held lease 
was a device for regular payment of interest and 
mortgagee was entitled to sue for recovery of rent. 

Although the mortgage by the mortgagor and the 
lease back to him by the mortgagee may form part of 1 
one and the same transaction effect must be given tO' 
each according to the averments in those documents 
and the Court by reading these documents together 
cannot spell out a transaction totally different in- 
character and incidents. 


Held on facts that the mortgage could in no case be 
const rued as a simple mortgage. Reading the mortgage 
and the lease back it must be held that the mortgage 
was usufructuary mortgage and by virtue of lease 
deed executed by the mortgagor in favour of the 
mortgagee a relationship of landlord and tenant was 
created between the parties. The lease was not a 
device for regular payment of interest. The mortgagee 
therefore was entitled to recover arrears of rent from 

the mortgagor. AIR 1961 J & K 85 (86, 87) (Prs 3>- 
4, 5). 


O. 34, R. 14—Mortgage—Lease back to mortga¬ 
gor —If same transaction. See Transfer of Property 
Act (1882), S. 62. AIR 1959 Ker 112 (DB). 


O. 34. R. 14—Applicability—Usufructuary mort¬ 
gagee executing lease in favour of mortgagor after a 
loug lapse of time after the mortgage—If lease back 
could be deemed part of same transaction as mort¬ 
gage—Decree for arrears of rent under the later 
lease—Sale of mortgaged property in execution of 
the decree — If barred. 

The prohibition against bringing the mortgaged 
property to sale otherwise than by instituting a suit 
tor sale is only against the enforcement of the decree 
for payment of money in satisfaction of a claim aris¬ 
ing under the mortgage. In cases where the mortgage 
and lease back form part of the same or contempora. 
neous transaction and the lease back was in contem¬ 
plation on the date of execution of the mortgage it 
may be reasonable to treat both the documents as one 
transaction and a claim for Jea.^e amount may be 
treated as a claim arising under the mortgage, but 
where there is a long interval of 40 years between the 
mortgage and the lease it cannot be said that they 
form part of the same transaction and the suit for 
arrears of rent cannot be said to be a claim arising 
under the mortgage. In such cases the prohibition 
under O. 34, R. 14, cannot be invoked by the judg¬ 
ment-debtors. (1965) 2 Mad L J 519 : 78 Maa 
L W 713 : 1965 Mad W N 310. 


-O. 34, R. 14 (1)—Lease back by usufructuary 

mortgagee—Decree obtained against mortgagor for 
arrears of rent Sale of mortgaged property in"exe¬ 
cution not allowable — 0.34, R. 1.4 (1) applies 
R. 14 (1) not confined to mortgages enforceable by 
sale. 


decree for rent, arising out of a lease back in 
>ur of the mortgagor by the mortgagee in posses- 
i as a part of the mortgage transaction is a claim 
ing under the mortgage, within the meaning o 
14, R. 14 (1), Civil P. C. The mortgagee therefore 
3t entitled to bring the mortgaged propeirtvt 
in execution of such a decree. AIR 195~ i a > 
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Bel. on. There is nothing in the language of O. 34, 
R. 14 (1), which expressly or impliedly imposes a 
condition that the mortgagee should be able to insti¬ 
tute a suit for sale in enforcement of the mortgage 
before the prohibition can apply. Such a construction 
of R. 14 (1) would permit the very mischief which 
the provision was intended to provide against, name¬ 
ly, the extinguishment of the moitgagor’s equity of 
redemption at the instance of the mortgagee without 
giving an opportunity to the mortgagor to exercise 
his right of redemption. AIR 1950 Raj 121, Dissented 
from. 1961 Mad W N 241 : 1LR (i961) Mad 1209 : 
74 Mad L W 212 : (1961) 7 Mad L J 363 : AIR 1961 
Mad 378 (379, 380) (Prs 4, 7, 8) (DB). 

-O. 34, R. 14—‘Decree for payment under the 

mortgage.’ 

Where on the date on which a mortgage is executed 
the mortgaged properties are leased back to the 
mortgagee and both the transactions are to be co¬ 
terminous, they are part and parcel of one and the 
same transaction and therefore simple money decree 
obtained by the mortgagee in a suit for rent against 
the morfgigor is a decree for payment of money in 
satisfaction of a claim arising under the mortgage. 
(1954) 1 Mad L J 507: ILR (1954) Mad 690 : 67 Mad 
L W 1159 : 1954 Mad W N 79 : AIR 1954 Mad 675 
(676) (Pt A) (Pr 6) (DB). 

-O. 34, R, 14 — Scope — Usufructuary mortgage 

and lease back — Decree for rent in respect or the 
lease - If claim arising under the mortgage and bar 
to bringing the properties to sale. 

A decree for rent in lespect of a lease hack which 
is part of a usufructuary mortgage is a claim aridng 
under the mortgage and O. 34, R. 14, Civil Procedure 
Code, is a bar to bringing the mortgaged properties 
to sale in execution of such decree. Under O. 34, 
R. 14 a mortgagee cannot bring the properties to sale 
in enforcement of a claim arising under a mortgage 
except by instituting a suit for sale in enforcement of 
the mortgage. All claims arising under a mortgage 
should be adjudicated by the Court either at the 
time of the redemption of the mortgage or when the 
mortgagee brings a suit on his mortgage. 

1 est whether lease back is part of mortgage trans¬ 
action considered. (1952) 2 Mad L J 675 : AIR 1952 
Mad 877 (878, 879) (Pt A) (Prs 3, 14). 

-O. 34, R. 14 Applicability of — Claims arising 
under mortgage Usufructuary mortgage and lease 
of mortgaged property hack to mortgagor — Decree 
for rent—Execution. 

Where a usufructuary mortgagee lets out the pro¬ 
perty to the mortgagor under a kerayanama executed 
by the mortgagor and the lease forms part of the 
mortgage transaction, the claim lor rent by the mort¬ 
gagee against the m rtgagor is a claim arising under 
the mortgage, and hence the mortgagee cannot exe¬ 
cute the decree for rent obtained against the mort¬ 
gagor by Sale oi the equity of redemption. AIR '943 
Pat 282 and AI 1944 hat 5 and AIR 1927 Cal 884 
Rel. on. AIR 1957 Pat 24 (28) (Pt C) (Prs 17, 18). 

6. Order 2, Rule 2. 

— r O. 34, R. 14 — hcope of — If can split up his 

claim. 

Order 34, R. 14 relieves the mortgagee only from 
the restrictions imposed by O. 2, R. 2, on the split 

ting ot remedies; the restriction as to the splitting Q f 

clanns is not relieved by it. Order 34, R. 14, is prin¬ 
cipally for tne benefit of the mortgagor so that the 
equity of redemption may not be sold at an unduly 
low price or by depriving the mortgagor summarily 

°t his right of redemption without giving him any 

of the facilities which an ordinary suit for sale 


ensures. To hold that the provisions of O. 34, R. 14 
entitle the mortgagee to split up his claim in super- 
session of O 2, R. 2 will enlarge the powers of the 
mortgagee and be contrary to the object of the pro¬ 
visions. ILR 25 Bom 161, Rel. on. 1955 B L J R 25 • 
AIR 1955 Pat 297 i(300) (Pt B) (Pr :) (DB). 

-O. 34, R. 14—Money d ecree passed in respect 

of claim arising under mortgage—Suit for bringing 
mortgaged property to sale — Deposit in Court after 
suit of part of decretal amount—Effect. 

Where a mortgagee alter obtaining a money decree 
in satisfaction of a claim arising under the mortgage, 
brings a suit for bringing the mortgaged property to 
sale in enforcement of the mortgage, the plaintiff is 
entitied to a decree for sale. The fact that the defen¬ 
dant deposited a sum after the suit had been filed 
would not deprive the plaintiffs of the right to get. 
a decree for sale. 1951 Raj L W 311 : I L R (1951) 

1 Raj 353 : AIR 1952 Raj 9 (Pt A) (Pr 4) (DB). 
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°; 34, Rr. 15, 4, 14; O. 21, R. 17— Executory 

charge-decree for maintenance — Execution of —. 
Charge over several lots of properties — Purchase in 
prior execution of one lot by decree holder — Decree 
whether satisfied — Execution for future mainten¬ 
ance as it falls due — Other jots if can be brought to 
sale. See ibid, O. 21, R. 17. AIR 1963 S C 1556. 

-O. 34, R. 15 (2) (as Amended in Avadh)—Scope. 

The sub-rule (2) of R. 15 (Avadh) clearly lays down* 
that if a charge is created by the decree itself, the 
mere creation of that charge would give the right to 
the decree-holder to execute the decree by sale of the 
property charged and would obviate (he necessity of 
tiling a separate suit. Even though the decree doe c 
not directly and specifically empower the decree- 
holder to ask for saM of the charged property in exe¬ 
cution of the decree, that right accrues to him under 
the sub-rule. 54 All 783 and MR 1952 All 141, con¬ 
sidered and distinguished. J953 All L | 341 ■ A T R 
1953 All 5SS (58S, 589, 592) (Pt A) (Prs 4, 8) (DB). 

- O. R. 15 (2) (As amended in Avadh) — Oues* 
tion of fact v 

The question whether a charge is created by the 
decree itself or by the compromise stated by the 
counsel before the Court is naturally a question of 
iuct which has to lie decided on the interpretation of 
the statement which is made by the counsel : 

Held, on construction of the decree that the charce 
m question was created by the decree and not bv the 
compromise preceding it. 1953 All L I 34' • u‘p 
1933 All 588 (589) (Pt B) (Pr 5) (DB) J ’ A 1 R 

-O. 34, Rr. 15, 14; S. 47 — Decree creating charge 

msWml*- ‘ ’ °- 34 ’ R - i4(1) - AIP. 

-o. 34, It. 15 — Maintenance compromise decree 
mace charge on property of defendant —Unless there 
are mala tides, execution can he taken out first aeains*- 

Pr7 305 e ( f DBh 866 Ibid ’ S ‘ 38 - A,R 1961 Andb 

. *3* 34, R. 15—A preliminary decree under O 34 

in a suit for the enforcement of a mortgage or a 
charge stands on a different footing from a mere 
money decree. See Evacuee Interest (Separation) Act 
(19ol), S 2 (6). AIR 1962 Bom lf>9 (DB). 

7 O. 34, R. 15 — Applicability to enforcemp»^ ^ r - 
change. See Ibid, 0.34, R. 14."AIR 1953 Ca, 67f i 

,?; ?4’ R :2 5 ~. Decr . ee ma f Ie charge of sha 


cannot be executed against other property of iJde' 
menudebtor unless it is first executed agaijtthe 


shares. 


384 CIVIL PROCEDURE CODE (1908), O. 34, R. 15 


Where the wordings of the compromise decree 
clearly indicate that the personal liability of the 
judgment-debtor arises only after the shares charged 
by the decree are sold and there is a balance to re¬ 
cover, the primary remedy of a charge-holder is to 
enforce the charge before he can claim to execute 
against the other properties of the judgment-debtor. 
Thus, the decree cannot be executed against the other 
properties of the judgment-debtor before the shares 
have been sold. I L R (1903) Madh Pra 259 : 1903 
MPLJ 350 : 1903 ]ab L J 401 : AIR 1964 Madh 
Pra 226 (227) (Pt C) (Prs 7, 8 ) (DB). 

-O. 34, Rr. 15, 14, S. 47 — Charge created by 

decree itself — Execution. See Ibid, S. 47. AIR 1959 
Mad 105 (DB)* 

-O. 34, R. 15 — Charge created bv decree — En¬ 
forcement of. See T. P. Act (1882), S.'iOO. AIR 1958 
Mad 23. 

-O. 34 , R. 15 — Maintenance decree charging 

certain properties—Effect of mala fide collusion — 
(Decree—Execution—Maintenance decree)—(Hindu 
Law—Maintenance—Decree). 

It is settled law that a widow cannot be confined 
to property charged with hei maintenance and that 
she need not exhaust it all before she can proceed 
against other property belonging to her husband’s 
joint family. AIR 1933 Mad 33, Rel. on. 

In the case of a decree which gives concurrent re¬ 
medies, such as maintenance decrees, if a judgment- 
debtor can satisfy the executing Court that the de¬ 
cree-holder is acting in “mala fide” collusion with 
one of the other judgment-debtors in execution against 
him only, the executing Court would be perfectly en¬ 
titled to reluse execution, until the charged property 
has been exhausted. 

What constitutes active mala fide collusion is a 
difficult matter to define and must depend on the facts 
of each case. When such a serious allegation is made 
it should be resolved as a finding of fact on the 
material placed before the executing Court. 1953 Mad 
W N 445 : (1953) 2 Mad L J 110 : AIR 1953 Mad 
876 (876) (Pt A) (Prs 2, 3). 

_O. 3 4 t R. 15—Decree for maintenance creating 

recurring charge on certain property — Sale in exe¬ 
cution is not free from encumbrance as in case of 
mortgage decree — Property can be sold each time 
future maintenance becomes due — Sale proclama¬ 
tion not stating that property was subject to recur¬ 
ring charge—Whether operates as estoppel. 

The words ‘as far as may he’ occurring in O. 34, 
R. 15, C.P. Code make it clear that not all the princi¬ 
ples which are applicable to the enforcement of a 
mortgage can have application to proceedings in 
which a charge is sought to be enforced. A charge in 
a maintenance decree which is a recurring charge is 
capable of enforcement on each occasion on which 
the maintenance payable under the decree is not paid. 
A purchaser in an execution sale conducted for the 
recovery of maintenance for the payment of which a 
recurring charge is created, does not take the property 
free from the charge which is created on it. What 
disappears with the purchase of the property when it 
is brought to sale is only the charge relating to that 
part of the amount which was specified in the sale 
proclamation. So long as the decree-holder has the 
right to cover future maintenance and the payment of 
that maintenance is secured by a recurring charge on 
each occasion on which the maintenance due to her 
is not paid, the property can be brought to sale in en¬ 
forcement of that charge notwithstanding the fact 
that property is in the hands of a purchaser who has 
purchased it in execution of the decree for mainten¬ 
ance on the previous occasion. The fact that the sale 
proclamation in the previous execution did not state 


that there was a recurring charge on the property but 
merely stated that the property sought to be sold was 
subject to a charge for maintenance will not operate 
as estoppel against the ^decree-holder from bringing 
the property again for sale in execution of the decree. 

(1963) 1 Mys LJ 582: AIR 1904 Mys 40 (41) 
(Prs 7, 11). 7 1 ' 

t 

-O. 34, R. 15—Suit to enforce charge under S. 122, 

C. P. Land Revenue Act (2 of 1913) — Necessary par¬ 
ties — Mortgagee of village share not impleaded — 
Auction purchaser in execution of decree does not 
get property free from encumbrance—See C. P. Land 
Revenue Act (2 of 1913), S. 122. AIR 1955 NUC 
(Nag) 5683 (DB). 

-O. 34, R. 15—Sales by Court—Charge in respect 

of unpaid purchase money contained in terms of sale 
deeds not one either by act of parties or by operation 
of law. Held, the case therefore was not covered by 
the provisions of O. 34, R. 15. See Ibid, O. 40, R. L 
AIR 1954 Orissa 178 (DB). 

-O. 34, R. 15 — Municipalities—Bihar and Orissa 

Municipal Act, S. 121-A — Creation of charge by 
operation of law — Mode of its enforcement — T. P. 
Act (1882), S. 100. See Municipalities—Patna Munici¬ 
pal Corporation Act, 1951 (13 of 1952), S. 144. AIR 
1955 NUC (Pat) 4580. 

-O. 34, R. 15 — Property charged for decretal 

amount — Decree-holder if can proceed against 
other properties of the judgment-debtor. 

Whenever any property is charged for any decretal 
amount, the option stands with the plaintiff to pro¬ 
ceed either against the property charged or against 
other propertv or properties of the judgment-debtor. 

3 Sau L R 244 : AIR 1951 Sau IS (Pr 4). 

ORDER 35, RULE 1 

-O. 35, R. 1—Interpleader suit — Plaintiffs ad¬ 
mitting only part of the claim — Suit for admitted 
claim — Maintainability. See Ibid, S. 88. (1965) 2 
Andh W R 403 : AIR 1966 Andh Pra 92. 


ORDER 35, RULE 4 

-O. 35, R. 4 (3) — Interpleader suit— Amendment 

seeking inclusion of certain property as suit property 
md addition of certain parties — Validity of order 
dlowing amendment — Interference under Art;227» 
leld not called for. See Ibid, S. 88 . AIR 1961 All 559. 

-O. 35, R. 4: O. 1, R. 10 ; O. 43, R. 1 and S. 88 - 

nterpleader suit — Addition of defendant — Appea 
igainst — O. 35, R. 4 does not apply. See Ibid, U. I. 
10. AIR 1958 Ker 304 (DB). 

ORDER 35, RULE 5 

-O. 35, R. 5—Suit by lessee — Estoppel — Lessee 

;an sue provided claim of party other than lesso i 
insistent with the title of lessor at the commence- 
nent of lease—Evidence Act (1872), S. 110. 

A lessee instituted an interpleader suit a 8 alt ? 
issignees of lessor and Government in whomt 
eased estate vested by virtue of Bihar Lan 
let (30 of 1950), in respect of rent and royalty pay- 
ible. It was contended by the assignees that the • 
vas barred under S. 110. Evidence Act. Held, tnat, 
he doctrine of estoppel between the lessor and the 

E^EtS IftW » to have,- 
fwT R nt 5 ,e o d £ the 

* o? * he 

AIR 1940 Eom 

114 RM on. re 4) 08 Cal VV N 905. 
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>. 35, R. 5—Amendment o£ plaint-interpleader 
•6iiits by tenants — Amendment introducing new case. 
See Ibid, O. 6, R. 17. AIR 1957 Madh B 171. 

O. 35, R. 5—Applicability — Customer deposit¬ 


ing in savings bank account — Relationship between 
hank and depositor, whether that of debtor and cre¬ 
ditor or agent and a principal — Dispute regarding 
ownership of deposit—Bank’s right to bring inter¬ 
pleader suit. 

The mere opening of an account current with a 
banker and the banker’s acceptance* thereof involves a 
contractual relationship by application. In doing so, 
it is now the universally accepted view that the rela¬ 
tionship between the banker and the depositor is not 
of a mere depositor or trustee or agent. The legal re¬ 
lation of a banker and a customer in their ordinary 
dealings in money is simply that of a debtor and cre¬ 
ditor. If the bank makes advances or grants over¬ 
drafts the banker is the creditor; on the other hand 
if the customer opens an account and deposits money, 
ihe customer is the creditor. But neither of these 
relations has any fiduciary character, nor does either 

near an analogy to the relation between principal and 
agent. 

Hence where a person deposits in the savings bank 

account and subsequently there is a dispute between 

the depositor and another person regarding the 
ownership of the deposit, the bank can bring an 
interpleader suit. 70 Mad L W 173 : (1957) 27 Com 

( n aS A AIR 1957 Mad 745 (74 7, 7 48) (Pt C) 
(Prs 12, 19). 

O. 3o, R. 5 - Applicability — Purchaser of land 
not getting valid title to land — Right of tenant to get 
declaration in respect of landlord’s title — Right to 
bring interpleader suit, See Specific Relief Act (1877), 
b. 42. AIR 1957 Manipur 25. 

77O' 35 - J;-7 7 S , c °P e — [Punjab Court of Wards 
Act (2 of 1903), S. 48]. 

In order to bring the case within R. 5 of O 85 of 

the Code it has toLe shown that the plaintiff is agent 

ol the defendants and has instituted the suit for the 

purpose ol compelling the defendants to interplead 

wdli Persons othor than persons making claim 
through them. 

Where, therefore, a Court of Wards instituted an 
interpleader suit against its wards, some of whom 
alter their fathers s death claimed possession of pro- 
perty for the eldest brother by the rule of primogeni- 
vure while others claimed it for all the brothers the 
rule of primogeniture not being applicable. 

Held, that the rival claimants being the wards 

themselves, the suit did not come within the prohi¬ 
(PrnjTDB?. 11 ' 1954 PUni 103 < 10; li04MK A) 

ORDER 36, RULE 1 


— O. 36, Rr. 1, 4 and 5; S. 90 and O. 18 — Case 
stated - Power of Court to hear and decide—Manner 

p f f J ieari, J J j. ~ Taking of evidence not prohibited — 
Effect of O. 36, R. 4, stated. 

Where, both the parties stated their case for the 
opinion of the Court under S. 90 and O. 36, R. 1, and 
the Court, wnhout following the procedure prescrib¬ 
ed by O. 18 and holding that it was not permissible 
tor the parties to lead any evidence in proof of the 
tacts slated in tiie case, dismissed the case. 

Held, that the order of dismissal was wrong. 

It is no doubt true that R. 5 (2) of O. 36 lends some 
colour to the view that judgment is to he pronounced 
u / r° urt immr <]lately alter the conditions (a), (b) 

and (c) mentioned in clause 2 are fulfilled and that 

nothing else need intervene between the satisfaction 
oi the Court on these three conditions and the pro- 
[Vol. 3.] Fn.D. 25. 
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nouncement of the judgment. But this would totally 
ignore sub-r. (1) of R. 5 which provides for the 
case being set down for hearing as a suit insti¬ 
tuted in the ordinary manner and that the provisions 
of the Code shall apply to such suit so far as the 
same are applicable. This means that subject to the 
conditions mentioned in sub-r (2) of R. 5 being satis¬ 
fied, the suit will be tried in the same manner as other 
suits, the parties being at liberty to establish their 
respective cases by adducing evidence. The effect of 
R. 4 of O. 30 stating that the parties shall be bound 
by the statements contained in the agreement is, that 
the respective statements of fact made by the two 
parties will not allow them to go behind it and not 
that they cannot prove the respective cases as put 
forward in the agreed statement. Thus the view that 
R. 5 impliedly prohibits the Court trorn taking anv 
evidence outside the facts mentioned in the case 
stated is erroneous. (1963) 2 Mys L J 137 : 4IR 1964 
Mys 185 (187) ((Prs 27, 29, 30) (DB) 

ORDER 36, RULE 4 

~0. 36, Rr. 4, 5, 1; S. 90 and O. 18 — Case stated 
I ower of Court to hear and decide — Manner of 
hearing — Taking of evidence not prohibited-Effect 

xf °\S2* R „1 sUted - See lbid - o. 36, R. 1. AIR 1964 
Mys 18 d (DB). 

ORDER 36, RULE 5 

“ O' 3b, R. 5 Case stated — Power of Court to 
hear and decide — Manner of hearing — Taking of 
evidence not prohibited— Effect of O. 36, R 4 stated 
See Ibid, O. 56, R. 1. AIR 1964 Mys IS5. 

ORDER 37, RULE l 

“ O. 37, Rr. 1 2 (2)—Scope — No leave obtained— 
Application under S. 30 of the Bombay Act nf 
1947) - Etfect - (Debt Laws — Bombay Money, 
lenders Act (31 of 1947), S. 30). 7 

The right that is conferred upon a debtor by S. 30 
of the Bombay Money lenders Act, 1946, is a sub. 

£tantive right and no procedural provision shall be 

so construed as to negative the substantive right 
The right conferred upon a defendant in a suit to 
which the Bombay Money-lenders Act applies to 
present an application under S. 50, is not therefore 
in any manner affected, even if the suit happens to 
be a summary suit under 0.37, C. P. Code and he 

do n 9‘, obtalD , ed leave t0 appear and defend unde^ 

It cannot be argued that in a case to which the 
Money-lenders Act applies the provisions of O 37 
L. I. Code do not apply at all. 59 Bom I R loan .’ 

(Prs P 2 3 19 4 ) S (DbT 329 ! A 1 R 1958 Bo,n 93 l 93 . 91) 


c ?7 37 > R-. 1 — Applicability to City Civil Court. 
See Constitution of India, Art. 14. AIR 1957 Cal 


O. 37, R. i_Suit under — Form of — (C. P. Cndo 
(1908), O. 6, II. 3, App. A, Form 3). 

Order 0, R, 3, covers a suit under O. 87. Plaints 
shall be drawn up in a form approximating the form 
prescribed by the Code itself. There is a form for 
suits for money lent and a plaint drawn up i„ a 

form approximatin® Form No. 3 in Appendix A of 

W ‘ be a P laint ‘b* the form pre¬ 
scribed within the meaning oi R. 2 of o 37 The 

provisions contained in 113 of 0.6 is also a pre¬ 
scription and when a plaint for a suit under O. 37 is 
trained in a form approximating the form prescribed 
for a suit for money lent, it will be a plaint in the 
prescribed form. ILB (1952) 1 Cal 197. ° 

O. 37, R. 1—Object of. 

Order 87, C. P. Code deals with summary proce¬ 
dure for suits and the end it aims at isceidainf; 
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abridgment of the proceedings and rapidity of dis¬ 
posal. ILR (195 5) 1 Cal 299. 

-O. 37, R. 1 — Constitutionality of — (Constitution 

of India, Art. 14). 

Order 37, C. P. Code is not unconstitutional and 
it dees not infringe Art. 14 ol the Constitution. The 
procedure under O. 37 is not against principles of 
natural justice and it is not an unreasonable law 
within any constitutional prohibition. 

Though a difference is made between defendants 
in ordinary suits and defendants in suits based on 
negotiable ^instruments there is a good reason for 
this classification and for making difference in the 
treatment of defendants in the two classes of suits. 
The comparison between the defendants in two 
classes of suits is not a compaiison between similarly 
circumstanced individuals. It is no discrimination 
on this ground. 

Universal application of the same procedure to all 
CouUs is not an unfailing requirement of the consti¬ 
tutional principle of equality before the law or of 
equal protection of laws. The fact that O. 37 does 
not apply to all Courts in the land does not ipso 
facto make it unconstitutional on that ground. 

Order 37 is based on a reasonable and justifiable 
classification of Courts between those specified in 
R. 1 of that order and other Courts. The comparison 
between one Court’s procedure with the procedure of 
another Court is not ordinarily a comparison between 
similarly circumstanced and similarly situated 
litigants. The importance of commercial cases in 
such Courts can reasonably and substantially justify 
the summary procedure ol O. 37. It is open equally 
without discrimination to all litigants provided they 
or their causes cf action are within the jurisdiction 
of the Courts specified in R 1 thereof. The execu¬ 
tive or the State Government has no power to select 
either cases or litigants where O. 37 would apply. 
57 Cal VV N 744 : ILR (1955) 1 Cal 441 : AIR 1953 
Cal 758 (759, 7C0, 7G1) (Pt B) (rrs 11, 13, 14, 18). 

-O. 37, R. 1—Conditional leave to defend — Con¬ 
dition not observed—Suit decreed — Leave to appeal 
in forma pauDeris — Grant of. See Ibid, O. 44, R. 1. 
AIR 1958 Punj 437 (DB). 

ORDER 37, RULE 2 
SYNOPSIS 


O. 37, R 2—Decree passed under O. 37, R. 2 (2) 
on failure of defendant to comply with conditional 
order — Application to set aside the decree — Not 
governed by O. 37, R. 4 — Court setting it aside in 
its inherent power Order held to be without juris¬ 
diction Scope of S. 151 — Proper remedy is to file 
an appeal. G4 Bom L R 7P4 : ILR (1962) Bom 655 : 
1963 Mah L J 251 : AIR 1963 Bom 85 (86) (Prs 3, 4). 

[Overruled in AIR 1904 Bom 251 (DB) ] 

® ~ O* 37, R. 2 Scope — Operation of rule not 
limited to negotiable instruments as defined in 
S. 13, Negotiable Instruments Act—0. 37 applies to 
all bills of exchange whether negotiable or non- 
negotiable — Crossed cheque payable to order or 
bearer with words ‘a/c payee only’ — Dishonour — 
Suit on, under O. 37—Maintainability. 

Rule 2 of O. 37, C. P. Code which enables the 
plaintiff to institute a suit under the summary pro¬ 
cedure upon ‘bills of exchange, hundies or promis¬ 
sory notes’ makes no distinction between negotiable 
and non-negotiable bills of exchange. The heading 
of O. 37 cannot control the clear and express w'ords 
of the rule and limit its operation to negotiable 
instruments as defined in S. 13 of the Negotiable 
Instruments Act, 1881. Therefore, O. 37 would cover 
suits on all bills of exchange whether negotiable or 
non-negotiable. 

A cross cheque, marked with the words 'a/c payee 
only’ written wdthin the transverse lines of the 
crossing is a bill of exchange and consequently, the 
plaintiff is entitled to institute a suit under O. 37, 
C. P. Code on the dishonoured cheque drawn by the 
defendant and payable to the plaintiff or order. The 
Judg es of the City Civil Court, Calcutta are em¬ 
powered to try such suit by virtue of notification 
issued in exercise cf power conferred by O. 37, 
R. 1 (b) of the Code. The clear intention of the 
notification is to extend the whole of the Order to 
the City Civil Court and to empower its Judges to 
try summarily all suits triable under the order. 
Tailors Priya v. Gulabchand Danraj, AIR 1963 Cal 
36 (37, 38, 45) (Pt A) (Prs 3, 8, 29, 30) (SB). 

-O. 37, R. 2—Applicability. 

Order 37 of the Code is applicable to all suits on 
promissory notes, bills of exchange, or hundies even 
though they are made non-negotiable by specific 
terms. 57 Cal W N 744 : I L R (1955) 1 Cal 441: 
AIR 1953 Cal 758 (762) (Pt D) (Pr 22). 


(Civil P. C. (190S), O. 37, R. 2.) 

1. Scope. 

2. Form of suit. 

3. High Court (Bombay) amendment. 

4. Leave to defend. 

5. Letters Fatent appeal. 

6. Revision. 

1. Scope. 

0 - O. 37, R- 2 — Suit whether based upon pro¬ 

missory note—Plaintiff agreeing to advance money to 
defendant for business — Promissory notes executed 
by defendant in favour of plaintiff for advances made 
from time to time — Suit on promissory note — Suit 
held was independent of the agreement and fell 
under O. 37, R. 2. AIR 1955 Cal 402, Disting. 
Milkhiram (Lidia) Private Ltd v. Chamanlal Bros. 
68 Bom L R 36 : AIR 1965 S C 1698 (1700, 1701) 
(Pt B) (Prs 2, 3). 

-O. 37, Fr. 2 (2), 4 — Power of Court under R. 4 

to set aside ex parte decree — Power is not limited to 
case where defendant fails to appear in answer to 
lummons for judgment — It extends to any decree 
passed under R. 2 (2). AIR 1963 Bom 85, Overruled. 
See Ibid, O. 3 7 , R. 4. AIR 1964 Bom 251 (DB). 


—O. 37, R. 2—Suit on hundi—Reliance on letter of 
knowdedgment for limitation — Effect. See High 
»urt Rules and Orders — (Madras) Original Side 
des, O. 7, R. 1. AIR 1955 NUC (Mad) 3928. 

—O. 37, R. 2—Suit under-Vakil’s fee— LegaJ Prac- 
ioners’ Rules Madras), Rules 31 (b) and 37 (1) 
ope and applicability. 

In a suit under O. 37 of the Code of Civil 
re where leave to defend has not been granted tne 
kil’s fee shall be half the fee prescrilbedunder 
31 (b) subject to a maximum of ns. 5UU. me 
*cific provision contained in R. 37 (f) and no 
oviso 2 to R. 31(b) would apply to such a case. 

Mad L W 1135: (1952) 2 Mad L J 6So : AIR 
54 Mad 99 (100) (rr 1). 

-O. 37, R. 2 (1>, O. 7, R 10 and S. 15 — Suit on 

gotiable instruments - Suit must be in. > 


lame instrument — uot 
: of lowest grade although that Court may __ 

luthorised to try it under summary pn> or 0 n 
17, has no bearing on jurisdiction of C ‘ , 

ire of suit-institution of suit in Coattotas^ 
le—Court may entertain and try it or re 

the plaintiff has the choice of takmj,| s 
he summary pro:edure under O. 37, tie 
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the liberty of not claiming the benefit of that pro¬ 
cedure. If he does not make a choice in favour of the 
summary procedure the suit may be tried in the ordi¬ 
nary way. If so, the jurisdiction of a Court has to be 
ascertained in the normal way without any reference 
to O. 37. Further, a choice between two modes of 
procedure can arise only if the Court before which 
that choice is proposed to be made is empowered to 
adopt either the one or the other mode of procedure. 
So far as the choice between two Courts is concerned, 
it is exercisable only as between Courts of the same 
rade because if the choice is between Courts of 
afferent grades, S. 15 obliges the plaintiff to choose 
the Court of the lowest grade. Although the Court of 
higher grade is also competent to try the suit, the 
plaintiff cannot, in view of S. 15, compel that Court 
to entertain his suits. 13 lnd Cas 244 (Sind) and AIR 
1918 Low Bur J35 ( 1 ) and AIR 1927 Lah 174 and 53 
Mys II C R 1, R*l. on. (1964) 2 Mys L J 348 : AIR 
1965 Mys 2 48 (250) (Pr 10). 

2. Form of suit. 

© 7 O. 37, R 2—Form of plaint — Absence of pre¬ 
scribed form of plaint under O. 37 — Plaintiff may 
maintain suit under O 37 by presenting plaint show¬ 
ing his cause of action on the instrument and indica¬ 
ting his intention to proceed under O. 37 . Tailors 
Priya v. Culabcband Danraj. AIR 1963 Cal 36 (38) 
(Pt C) (Pr 7) (SB). ' 

3. High Court (Bombay) amendment. 

® ~" O. 3/, R. 2 (Bombay) — Rule 8 of the Rules 
made under the Bombay Act (57 of 1947) is not ultra 
vires — Exercise of discretion under O. 37, R. 2 — 
Extent of. See Houses and Rents — Bombay Rents 
Hotel and Lodging Houses Rates (Control) Act (57 

of 1947), S. 12. AIR 1965 S C 1144. 

r9; 37 ’. 2 (Bombay amendment) — Summary 

suit, if maintainable on oral agreement or cortraet. 

Where a specific sum is demanded by the plaintiffs 
which ns the amount of the hundis honoured by the 
plaintiffs under an agreement with the defendant 
there can be no doubt that the plaintiffs are suing on 
a debt or ljquiddted demand which arises on an 
express contract although the contract is oral and 
not in writing and therefore a summary suit would 
be maintainable although it is based on an oral agree¬ 
ment or contract. It would be maintainable even if 
the contract or agreement is not admitted by the 

inr e l,J? nt Appeal No. 18 cf 1953, D/- 3-1 •> 

1J54 (Bom ) and Civil Revn. Appln. No. 536 of 1953, 
D/ 11-12-1953 (Bom.) re-considered. I L R ( 1955 ) 

Bom 507 : 57 Bom L R 402 : AIR 1955 Bom 276 
(277) (Pt A) (Pr 3) (DR). b 

r7i 0 'c !i 7 :c i f r ‘i. t n‘ < (as amended in Bombay) and 

Jl—buit hied in Bombay under provisions of O. 37 

huit decreed ex parte—Ex parte decree set aside but 
df tendant ordered to deposit sum in Court—Order is 
valid — On failure to deposit sum ex parte decree 

passed again-It operates as res judicata. AIR 1948 
Bom 232, Bel. on. AIR1963 Pat 398 (399) (Pt A'(Pr 5). 

4. Leave to defend. 

—O. 37, Rr. 2 (2b 1-Summary suit on promissory 
note-No leave obtained —Application under S. 30 of 
Bombay Act 31 of 1947 — Maintainability. See Ibid 
O. 37, R. 1. AIR 1958 Bom 92 (DB). ’ 

7 P* 3 7 » R; 2 ( 2 )-—Summnry suit based o n hundi— 
Application by defendant praying leave of Court to 
defend suit — Application filed beyond ten days — 
rinding of Court that there was no service of sum¬ 
mons on defendant—Court can grant leave to defend 
instead of issuing freh summons. 


867 

Where in a suit under O. 37, Civil P. C., based on 
the foot of a hundi, the defendant makes a petition, 
on a date beyond ten days allowed bv Art. 118, 
Limitation Act, 1963, pra>ing the Court /or leave tc 
appear and defend under O. 37, R. 2 (2), Civil P. C. f 
and the Court finds after scrutinizing the return of 
the Summons issued under O. 5, Rr. 17; 19 and 16-A 
(Calcutta) that the summons has not been duly served, 
then insteed of asking the defendant to wait till fiesh 
service and to exercise his right then by availing 
himself of the remedy within ten days from the date 
of such fresh service, (he Court may grant him leavf 
to appear, as prayed for, and shall ask him to exer¬ 
cise his right and to convince the Court that he is 
also entitled to the leave to defend ihe suit, as prayed 
for. In so doing, the Court does not act contrary 
either to the Code of Civil Procedure or tiie Limiti- 
tion Act. The reason is, firstly, the Limitation AcA 
does not confer this right on the defendant. The law 
of limitation in absencirof express enactment, neither 
creates nor destroys a light. It only bars the remedy. 
And, seconcly Art. 118 is not applicable as there has 

WD 1 I ?^n e n ViCe i °Jo S ^ m0nS * AlR 1910 Cal 6C<5, t*d 
AIR 1940 Bom 158 Rel. on. (’65) 69 Cal W N 621 - 

AIR 1966 Cal 281 (282, 283, 234). 1 ' 

■ O. 37, R. 2 (2) —‘Defecce’—Defendant applying 
for setting aside direction to .issue fresh summons- 

Leave of Court-It essential. 

When the defendant makes an application tor 
ha\ mg an order directing the issue of a fresh writ of 
summons set aside, he is in fact defending the suit. 
He may not be defending it on the merit*, but he is 
trying to ward off the whole suit altogether and in 
such a case he is operating from the outermost line 
of defence. In order that a suit may proceed elfec- 

hn. l.l 3 defei ? dant ; if * s imperative that he 

should tint be served with summons and when i 

defendant is: trying to establish that by reason of 
events which have happened he can no longer be 
sei ved, he lscertamly try ing to defend himself against 
being served and protect himself against the ap¬ 
proaching suit, it may be defence at a lone ranee 
but it is still a defence The bar contained in the 
sub-rule would apply when the defendant applies to 
to have an order for the issue of a fresh writ of sum¬ 
mons set ande. ILR (1956) 1 Cal 197. 

Necessity 7 ' R ‘ 2 “ Appear and defend ~ Leave - 

The disability attaches separately both to aD r«- 
ranee and to defence and, therefore, so far ?s ai 
pearance is concerned, the disability seems to artadn 
to appearance at any stage. It is true that the latter 
partof therule speaks of leaveto appear and defend’ 

No one would appear in a suit simply for the sal a of 
appearance, hut would appear fcT the nnroA' ^ 

defending it. While ‘appearance’ and -defSa?f 

mentioned separat.lv in the earlier part of the rule 
the later part which deals with thestage whenleavehas 

m ei (V, 8ran i ed s P ea * < * ‘appearance* and ‘defence* 
together, because after leave has been oranfpl » 

second act goes with and necessarily follows 

Therefore the defendant in a suit under O. 37 can^t 

appear at any stage of the suit and for any purcos' 
whatever without obtaining leavp nf 

appear. ILR (1956) 1 Cal 197 ° f the Court so U 

of R 0. 37 - Suit uade^O 9 " J Dter ^S 
defendants-Two defendants thr « 

defend within time andthird' defendant" heT ^ 
time — Leave prl t l.• i « r 

special circumstances and alsiTon grouniTthat^r 
fusal would result in conflicting decrees. ‘ * 

It is a cardinal principle of intemretitinn t 
lutes ‘hat when two provisions of n ^r e ° f stl ' 

conflicting with each other, they should be"X! 
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pieted so that they harmonise. In interpreting sta¬ 
tutes absurdity is to he avoided and the enactment 
as a whole should be considered. AIR 1954 S C 202 
.and A I R 195S S C 677 and A I R 1958 Pat 154 and 
A I R 1956 Bom 79 and A I R 1958 Bom 18 and AIR 
1958 Pat 48 and A I R 1961 Punj 288 and (1889) 14 
A C 493 (506) and (1890) 15 A C 506 (529), Rel on. 
The provisions of O. 37, Civil P. C., have to be in¬ 
terpreted as would lead to a harmonious construc¬ 
tion of the entire order and avoid results which 
would result in absurdities and make one provision 
of the Code conflict with the other. Where there are 
special circumstances which would entitle the Court 
to set aside a decree under the provisions of R. 4 of 
0. 37, they also entitle the Court to give leave under 
R. 2 if O. 37 to defend the suit even if the applica¬ 
tion for leave to defend the suit is beyond time, if 
>he special circumstances mentioned by the applicant 
ns convincing. AIR 1949 Mad 742 and AIR 1953 
Mhd 909, Foil; (S) A I R 1955 Mad 637, Not foil. 
Where, in a suit under O. 37 based on a promissory 
note against three defendants, two of the defendants 
apply for leave within the period prescribed for 
making such applications but the third defendant 
applies beyond the period prescribed, an additional 
and important circumstance having a bearing on the 
question whether leave should be granted to the 
third defendant, which can be considered by the 
Court is that, on the same facts, in the same suit 
and on the same grounds, leave has to be granted to 
the other two defendants and it would be self-con¬ 
tradictory to allow one set of defendants to contest 
the suit and to get it possibly dismissed and >et pass 
a decree against the third defendant on the same 
material. 1984 Kash L J 92 : AIR 1964 J & K 39 (40, 
41) (Pt C) (Prs 8 to 14). 

-O. 37, R. 2-Power to condone delay—(Limita¬ 
tion Act (1908), Art. 159). 

A Court has no power to condone the delay in 
filing and obtaining leave to defend suits bled under 
O. 37, R. 2. AIR 1949 Mad 742, Diss. from. 1953 
Mad W N 434 : (1953) 1 Mad L J 825 : A I R 1953 
Mad 767 (768) Prs 9, 11). 

-O. 37, R. 2- Leave to defend suit under — Un¬ 
conditional leave — Nature of defence — Defence 
should not be sham and should raise fair issue—See 
Madras High Court (Original Side) Rules, 0.7, R. 6. 
AIR 1950 Mad 226. 

-O. 37, R 2—Leave to defend granted on condi¬ 
tion of furnishing security —Defence raising triable 
issue. 

A defence may raise a triable issue and yet may not 
,prima facie impress the Court in view of the common 
course of human conduct. In such a case to refuse 
leave would certainly tend to lead to injustice; at the 
same time dictates of justice may demand that the 
leave to defend may be granted on some terms. The 
impression created on the mind of the Court to in¬ 
duce it to put the defendant to terms is, however, 
always tentative and it may be easily removable by 
reliable evidence to be led in the case. AIR 1962 Punj 
168 (169) (Pt A) (Pr 5). 

5. Letters Patent Appeal. 

_O. 37, R. 2—Judgment-Leave to defend granted 

Ibis not ‘judgment’ within meaning of Cl. 12, Letters 
Patent (J. & K.). See Letters Patent (J. 6c K.), Cl. 12. 

AIR 1962 J & K 47 (QB). 

-O. 37 R 2—Suit under O. 7, R. 1 ? Original Side 

Rules (Madras), on basis of foreign judgment. See 

Letters Patent (Mad.), Cl. 15. AIR 1954 Mad o34 (DB). 

6. Revision. 

_O. g 7 # R. 2 —Leave to defend granted upon fur¬ 
bishing security — Order not disclosing grave in¬ 


justice or irreparable injury but substantial justice— 
Revisional powers will not be invoked by High 
Court, merely because.it would not itself have im¬ 
posed terms. See Ibid, S. 115. AIR 1962 Punj 168. 

-O. 37, R. 2—Revision—Leave to defend granted 

on condition-Condition not observed—Suit decreed 
—Revision against order — If maintainable. See Ibid, 
S. 115. AIR 1958 Punj 437 (DB). 

ORDER 37, RULE 3 
SYNOPSIS 

(Civil P. C. (1908), O. 37, R. 3.) 

1. Leave to defend. 

2. Limitation. 

3. Appeal. 

4. Revision. 


1. Leave to defend. 

O. 37, R. 3—Discretion—triable issue’—Bona 
fide defence—Conditional leave, when given. 

Though the Court is given a discretion by O. 37, 
R 3 (2) it must be exercised along judicial lines, and 
in consonance with the principles of natural justice 
that form the foundations of our laws. Wherever the 
defence raises a ‘triable issue’, leave must be given, 
and when that is the case it must be given uncondi¬ 
tionally. If the Court is of opinion that the defence 
is not bona flde, then it can impose conditions and is 
not tied down to refusing leave to defend. 

Where the defence is a good and valid :one, condi¬ 
tions cannot be imposed. If there is reason to believe 
that the defendant is trying to prolong the litigation 
and evade a speedy trial, then conditions can be 
imposed. But that conclusion cannot be reached 
simply because the defendant does not adduce his 
evidence even before he is told that he may defend 
the action. In general, therefore, the test is to see 
whether the defence raises a real issue and not a 
sham one, in the sense that, if the facts alleged by the 
defendant are established, there would be a good, or 
even a plausible, defence on those facts. 

Ordinarily an appeal will not be entertained against 
an exercise of discretion that has been exercised along 
sound judicial lines. But if the discretion is exercised 
arbitrarily, or is based on a misunderstanding of the 
principles that govern its exercise, then interference 
is called for it there has been a resultant failure ot 

jastice. Where the only ground given for concluding 
that the defence is not bona fide is that the defendant 
did not prove his assertions before he was allowed to 
put in his defence, there is an obvious failure ot 
justice if judgment is entered against a man who, it 
he is allowed to prove his case, cannot but succeed. 
Accordingly in such a case interference is called tor. 
Santosh Kumar v. Bhai Mool Sir-gh. (1958) SCJ ^434 : 
(1958) I Mad L J (SC) 159 : (195S) 1 Andh W R (SC) 

159 : ILR (1058) Punj 1263 : 1959 :S C A 32s 19^ 
SCR 1211 : 36 Mys L J 768: AIR 19oS S C 321 (3-3, 
324) (Prs, 7,8, 9). 

O. 37, R. 3-Leave to defend— Power of Court— 


- u* OH IV ti JUVOT V vv ; 1 . 1 •. 

3rder to furnish security as a condition -\ aliuity- 

In order to obtain leave to defend, the defence 
•aised should not appear to be a sham or a> bogus one. 

t is surely competent for the Court claimed 
iefeadant to furnish security for the a™ 0 * 1 p 3 f 

is a condition for granting leave. Un ,® r sho’uld be 
P. Code it is not necessary that leave snoui ^ 

’ranted unconditionally in e'-ery c , { mu st be 
efence discloses a triable issue. The deteace 

. real one. AIR 1950 Mad 3££land_AIR 
oil. 1957 Andh L T 473 : AIR 1957 Andn r 

1040) (Pr 4). 
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—O. 37, R. 3—Granting of leave—Discretion— 
Reasons not given—Effect on order. 

The Court is given discretion to giant or not to 
grant or grant conditionally upon depositing a certain 
amount of money in Court, leave to defend a sum¬ 
mary suit and the revisional Court or the appellate 
Court will not lightly interfere with it. But the order 
must show on the face of it, that the Court had 
applied its mind to various matters raised before it. 
The discretion has to be exercised in a judicial 
manner. Where the order does not disclose any 
reasons in support of the discretion, it is not possible 
to say whether it has been exercised judicially. Such 
an order will be set aside in revision. (1958) 60 Bom 
L R 1373, Rel. on. ILR (1962) Bom 206: 62 Bom L R 
592 : AIR 1960 Bom 520 (321) (Pr 3). 


Where in a summary suit on a negotiable instru¬ 
ment, it was clear on a perusal ofthe affidavit in 
reply filed by the defendant that a triable issue did 
arise on the averments set out in it but the plaintiff 
failed to file any affidavit-in-rejoinder controverting 
the statements of the defendant contained in the 
affidavit in reply, 

Held, it was the duty of the Court to give to the 
defendant unconditional leave to defend, the reason 
being that triable issues clearly emerged on a perusal 
of the affidavit in reply and since no affidavit-in- 
rejoinder was filed by the plaintiff to controvert the 
statements contained in the affidavit in reply, he must 
be deemed to have admitted the statements. (1964) -£ 
Guj L R 152 : ILR (1964) Guj 300: AIR 19G4 Guj 81 
(81, 82) (Prs 4, 5, 7). 


-O. 37, R. 3—Summary suit on promissory note 

executed by trader—Unconditional leave to defend 
when granted. See Debt Laws — Bombay Money 
Lenders Act (31 of 1947), S. 23. (’58) 60 Bom L R 
1371. 


-O. 37, R, 3 — Conditional leave to defend. 

In summary suits to which the provisions of O. 37 
a PPly> it is usual to call upon the defendant to deposit 
a certain amount while giving him conditional leave 
to defend. The argument that the defendant owns 
immovable property and that the decree-holder can 
realise his decretal amount by proceeding against the 
said immovable property cannot have much relevance 
in proceedings under O. 37. Whether or not condi¬ 
tional leave should be granted, and if conditional 
leave is to be granted on what terms it should be 
granted are matters in the discretion of the trial 
Judge. AIR 1956 Bom 256 (Ft A) (Pr 2). 


7 O* 37, R. 3 (2)—Leave to defend—Plaintiff rely- 
ingon oral agreement denied by delendant— Uncon¬ 
ditional leave, if can be granted. 

When a plaintiff is relying on an oral agreement 
\\ hich is denied by the defendant on affidavits, ordi¬ 
narily the Court should grant unconditional leave; 
but there may be cases where the Court may hold the 
contract established after perusing the affidavits. 
Where the affidavits do not clearly establish the oral 
contract relied upon by the plaintiff, it may well be 
that the Court should grant unconditional leave in 
order that the plaintiff should establish the contract 
by oral testimony to be tested by the Court. ILR 

LL^ 5 ?L B ? m 507 : 57 Bom L R 402 : AIR 1955 Bom 
276 (2/7) (Pt B) (Pr 4) (DB). 


—-O. 37, R. 3 — Summary suit — Defendant filing 
affidavit setting out defence and asking for leave to 
defend—Held, affidavit amounted to steps in the pro¬ 
ceedings within S. 34, Arbitration Act. bee Arbitra¬ 
tion Act (1940), S. 34. AIR 1954 Bom 174 (DB). 


O. 3/, R. 3 (3), S. 122— Rules by Gujarat Iligl 
Court Ahmedabad City Civil Court Rules (1961 
Rr. 142 (3), 142 to 148-Rules by Bombay High Coui 
before bifurcation apply to Gujarat .under S. 87 o 
Bombay Reorganization Act (I960) — Rules unde 
^ ml 1 • 9 ’ °* 37 are t0 be read subject to Ahmedabai 
i ^ 9? urts Buies—In case of conflict Ahmeda 
bad City e ivil Court Rules apply—Suit inCity Civi 
Court O. 37, R. 3 (3), Civil P. C. applies—City Civi 
Court is entitled to make conditional order whil 
granting Dave to defend under R. 142 (3) City Civi 
Court Rules. See Ibid, S. 122. (1965) 6 Guj L R 934 


O. 37, R. 3 Summary suit on negotiable instru¬ 
ment - Leave to defend — Affidavit in reply filed by 
defendant showing that triable issue did arise— 
Plaintiff failing to controvert defendant's statement 
by filing affidavit.in rejoinder— Deiendant entitled 
to unconditional leave to defend. 


-O. 37. R. 3—Application for leave to defend suft 

must disclose triable issue. 1964 Kash L J 92 : A I E 
1964 J& K 39 (40) (Pt A) (Pr 2). 


-O. 37, R. 3—leave, when granted conditionally 

— Exercise of discretion. 

The question whether leave to defend should be 
granted or not has to be decided on the facts alleged 
in the affidavit. At that 'Tage the only question the 
Court has to determine is whether the facts alleged 
in the affidavit, if proved would afford a good and t 
plausible defence. But there is no provision for the 
trial Court to go into the question whether the 
defence set up is true or not. -The Court has a dis¬ 
cretion to grant leave conditionally or not. It will be 
proper to impose conditions if the trial Court is of 
opinion that the defence is made merely for the 
purpose of prolonging the litigation and preventing 
the plaintiff from obtaining an early decree. The dis¬ 
cretion also will properly be exercised if the trial 
Court considering the status of the defendant feels 
that the defendant shoul 1 make payment into Court. 
(1958) 1 Mad L J 159, Rel. on, W here, therefore, in 
suit on basis of promissory note on an application 
with an affidavit by defendant for leave to defend, it 
was not alleged lav the plaintiff in his counter-affi¬ 
davit that the defendant was not a man of means and 
that lie would not be in a position to execute the; 
decree in case of success in the suit, and besides it 

could not be stated at that stage of the suit that the 

defence was frivolous or that it was made for the 
purpose of procrastinating a decision in the suit, the 
defendant should not be put on terms and leave to 
defend must be granted unconditionally. 77 Medl 
L W 70S: FLR (1965) 2 Mad 314 : AIR 1965 Mafi 218 
(219) (Prs 5, 6). 


O. 37, R. 3 — Object and scope — Tests for ap¬ 
plicability. 


The Courts have to steer clear between two extre¬ 
mes, viz., readily giving leave as soon as there is e 
triable issue whether that issue is either bona fide 
or untenable, and secondly, practically withholding 
leave by imposing onerous conditions unless the 
defendant demonstrates at that stage that the plea 
raised by him was a cast-iron answer to the claim of 
plaintiff. The only test to be applied is whether the 
defence raised a real issue and not a sham issue in 
the sense that if the facts alleged by the defendant 
arc established there would be plausible defence on 
those facts. It cannot be said that the moment the 
defendant had raised a triable issue unconditional 
leave should have been granted to him. 


....wv. misku uy me uerenaant raise 

no real issue in the case as to entitle him to uncond 
tional leave to def and. The decision of the Judee t 
c “ ion ? held was correct. AIR 1950 Ma 
^ olL , Lase Iaw Reviewed. 65 Mad L VV 
1 >52-2 Mad L J 31 : AIR 1952 Mad 850 (851, 852), 
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o. 37, R. 3-Leave to defend-Defence sham 
ted bogus -Leave to defend will be refused. 

defend should be granted if there is an 
defence and a case can be put forward 
, ‘i 'O , a Co “ rt ^dl have to enquire into and come to 
ti' e ;'r' cn ' But 11 tbe Court is satisfied that the alleg- 

J 6 k Ce ij ! 3 sh ? m a , nd a bo S us °ne. then leave to 
defend should be refused. 67 Mad L \V S69 > ATR 

s9oo Mad 43 (44) (Pt A) (Pr 2) (DB). 

8 “Leave to defend suit-When to be 
zj luted—Matters to be considered by Court. 

*V iS " 0t t the Province of the Court hearing an 
fP ,5ca T for leave to defend to examine the de- 
leace, if there is one, and find out the truth or other¬ 
wise o e defence, but only to consider whether 
2 j ea r defence to the suit, and if it is satisfied 
u ~ , e , efence is net imaginary, speculative or 
-tewfu], but real and bona fide, there is no other 

course open to it except to grant leave to defend, [n 
an application for leave to defend, the applicant has 
only to satisfy tne Court that he has got a real 
defence to the suit and not that he has got a com- 
.?“*,* answer to the plaintiff's case. It is not possibla 
xo jay down a rule of a thumb in w hat cases leave 
*o defend should be granted; each case has however 
.0 be decided on the particular facts and circum- 

3 


order refusing to grant unconditional leave to defend 
was not sustainable after the suit has ended in a 
decree *>ver which their Lordships did not express 

fustified'"i*° U1 - he Ca j?* The Court would not be 
a l exercising discretion in favour of the 

,® fe “ dant wh° had every opportunity to challenge 
the correctness of the order impeached in an appeal 
against the decree in the suit. 

x A If U .? 31 Mad 2l8; AIR 1914 Mad 473- AIR 1915 

*' ad a ^ 1929 Cal 689 ; AIR 1935 Mad 43; AIR 
19-8 Mad 416; AIR 1925 Mad 209, Dist.- AIR 1958 

oqq r 3 / : moc 1932 Mad 86 f FR ): ILR (1955) 1 Cal 
-99, Ref. (1963) 2 Mys L J 325 (DB). 

““A o 7 A 3 ! j' ld “"d S ' 115 — Leave to 
appear and to defend - Imposition of conditions is 

discretionary — Case where triable issue is in exis¬ 
tence-Leave granted on condition -Interference in 
revision not called for. 

Rule 3 (1) is controlled by R. 3 (2). Under R. 3 (2), 
even in cases in which there is the existence of a 
triable issue which justifies the grant of leave to 
appear and to defend the suit, the Court has the un- 
doubted power to impose conditions on the defen- 

3 u 1 j 9 ,je stion as to whether a condition should 
or should not be imposed is one entirely in the dis¬ 
cretion of the Court. A I R 1953 S C 321, Considered. 


W here in a suit on the promissory note the defen 
dant pleaded an arrangement with a third parh 
srnde!: whim the plaintiff was to receive the pro' 
nuts amount from such third party it was held ii 
die aircumstanoes that it was sufficient to constituh 
a- bona fide and real defence so as to grant leave tc 
defend. AIR 1952 Mad 17 (18) (Pr 7). 


0. 37, R. 3 and S. 115—Scope— Leave to defend 
7 Grant of — Existence of “triable issue 4 ’ — Leave 
should be granted unconditionally-Conditions may 
oe imposed when defence not bona fide or when 
defendant evading speedy trial — Order granting 
leave on certain conditions though ‘‘triable issues” 
Existed — Suit decreed for non-fulfilment of condi¬ 
tions—No appeal preferred against decree—Revision 
against order imposing conditions—Maintainabilitv 
—(1963) 2 Mys L J 323, Overruled. X 

T While acting under O. 37, R. 3 ordinarily wherever 
there is a “triable issue’’ the Court should grant leave 
to defend and it must be given unconditionally; 

the Court may impose conditions if it is of 
opinion that the defence put forward is not bona 
ade; and (iii) again the Court may impose condi¬ 
tions if it is of opinion that the defendant is trying 
to prolong the litigation and evade a speedy trial 
But the Court-cannot come to the conclusion that 
the^ defence raised by the defendant is not bona fide 
of that he is trying to prolong the litigation arbi¬ 
trarily. There must be mateiial before Court to reach 
those conclusions. 


AIR 1958 S C 321, Foil.; (1^01) 85 L T 262; (1932) 
2KB 353, AIR 1935 Mad 43; AIR 1950 Mad 226; 
AIR 1949 Cal 479; (1963) 2 Mys L ] 323, Over¬ 
ruled. 

In a suit by the plaintiff against the defendant on 
a demand promissory note under O. 37 , Civil P. C. 
the defendant having proved the existence of triable 
issues was granted leave to defend on condition of 

f iving security in a certiin amount. The defendant 
aving failed to furnish the security the suit was 
decreed. Defendant filed a revision petition against 
the order imposing conditions in granting leave to 
■akdend, without however filing any appeal against 
i&e decree itself. On a question whether the revision 
petition was sustainable in law as the defendant had 
aot chosen to appeal against the decree. 

Held that though the authority appeared to be in 
lavour of the view that a revision petition against an 


Unless, therefore, the High Court is convinced that 
any relevant considerations governing the grant of 
leave have been ignored by the Court below or that 
its discretion was not exercised according to common 
sense and according to justice, or that there has been 
any miscarriage of justice in the exercise of the dis¬ 
cretion by it, the High CouTt would not be justified 
in substituting its own discretion for that exercised 
by the Court below. 1942 A C 130, Rel. on. (1963) 2 
Mys L J 323. 

[Overruled in (1963)2 Mys L J 325.] 

—~0. 37, R. 3—Summary suit on pronote — Grant 
of Iea\e to defend—Affidavit in support of applica¬ 
tion should slate facts supporting plea on which 
leave is sought — Mere plea of want of considera¬ 
tion not enongh. 

A Court should grant leave under O 37 , R. 3, Civil 
P. C., only if it is satisfied from the affidavit accom¬ 
panying the application that it discloses such a seri¬ 
ous defence as to make it necessary for the plaintiff 
to establish the consideration for the note, or that 
there is some other equally prima facie good defence 
Hence it would be necessary for the defendant to 
state in his affidavit, facts, which, if believed, would 
shift the onus of proving consideration on to the 
shoulders of the plaintiff or facts which would 
induce a conviction in the mind of che Couit that it 
would be a just and fair thing to afford the defen¬ 
dant an opportunity to defend the suit. The question 
as to what w r ould be a defence justifying the grant 
of such leave would bs one for the Court to decide 
on the facts and circumstances of each case, it being 
impossible to lay down any rigid or inflexible rule 
cf universal application. A mere plea that there was 
no consideration cannot entitle him to leave t■> a ;- 
pear and to defend the suit. The requirement of R- 5 
is that there should be a disclosure of the salient 
facts and it is not enough for a defendant to merely 
state his plea without in addition stating the facts 
supporting it. (1963) 1 Mys L J 459. 

-O. 37, R 3 — Suit filed in Bombay under provi¬ 
sions to O. 37 — Suit decreed ex parte — Ex parte 
decree setiaside but defendant ordered to deposit 
sum in Court—Order is valid—On failure to deposit 
sum ex parte decree passed again — It operates as 
res judicata. See Ibid, O. 37, R. 2. AIR 1963 Pat 

398 . 
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“O. 37, R. 3 — Suit on basis of demand drafts — 
Defendant alleging fraud — Leave for defending suit 
if to be granted. See Negotiable Instruments Act 
(1881), S. 9. AIR 1952 Punj 296 (DB). 

O. 37, R. 3—Granting of leave—Considerations. 

In dealing with suits on negotiable instruments 
expediency should never be allowed to defeat the 
ends of justice. Rule 3 contains ample provisions 
for guaranteeing that no false or frivolous pleas are 
set up. The Court can call upon the defendant to 
deposit the entire amount claimed in Court before 
giving him leave to defend, and if the defence is 
ialse and frivolous to the knowledge of the defen¬ 
dant his whole purpose in asking for leave will be 
defeated for he will have to deposi: the entira 
amount into Court and he cannot escape liability or 
payment by trying to delay the matter and entering 
upon a false defence. Where the defendant makes 
allegations which if proved by evidence would be 
sufficient to defeat the plaintiff’s claim, leave must be 
granted to him, whether unconditionally or upon 
conditions. Jt will depend on any particular case 
whether any conditions should be imposed and if so 
what conditions. If the Court feels that the defen¬ 
dant has a good case and the defence is a bona fide 
one leave may be given unconditionally. If on the 
\ ian d the defen Jant’s case as revealed in the 
affidavit filed by him is not a very good one and 
there are doubts about his bona fides leave may be 
given subject to conditions, but if the vrit'en state¬ 
ment contains allegations which, if proved, would be 
a good defence to the plaintiff s claim leave must 
invariably be granted. Leave can be refused only in 
those cases where even upon the facts alleged by the 
defendant the plaintiff must succeed, in other words, 
where the defendant has no defence whatsoever. 

34 Tun L R 348 i AIR 1952 Punj 296 (297) (Ft A) 
<Pr 5) (DB). 

O. 37, R. 3 Object of—Leave to defend, when 
granted. 

The power to give summary judgment under O. 37 
is intended only to apply to the cases where there is 
no reasonable doubt that a plaintiff is entitled to 
judgment, and where therefore it is inexpedient to 

allow a defendant to defend for mere purposes cf 
delay. 

Order 37, Rule 3 only requires that the defence set 
up in the affidavit should disclose a triable issue 
l)e ‘O r ^ leave to defend is granted. Where therefore, a 
defendant raised defences under Ss. 9, 40 and 59, 
Negotiable Instruments Act, in his application sup 
poi.ed by his affidavit, leave to defend was granted 
on condition of defendant’s furnishing security for 
the due performance of the decree that might be 
passed Ml901) 85 L T 202, Rel. on. 52 Pun LR 207 : 
AIR 1950 East Punj 247 (249)(Prs 9, 15, 17, 19) (DB). 

O. 37, R.^3 (2) — Leave to defend — Inability to 
pay debts — Debt bona fide disputed — Summary suit 
.n respect of loan under pronote — Unconditional 
leave to defend suit given — Fact if conclusive about 
date being bona fide. See Companies Act (1913), 
S. 102 (v). AIR 1955 NUC (Raj) 4045. 

2. Limitation. 

-O. 3 i y R* 3 Application under —• Delay in filing 
—Condonation — Court has no power. A I R 1953 
Mad 909, Overruled. See Limitation Act (ISOS) 
Art. 159. A I R 1955 Mad 637 (DB). 

-O. 37, R. 3—Extension of period fixed - Court has 

power. See Limitation Act (1908), Art. 159. AIR 
1953 Mad 909. 

(Overruled in AIR 1955 Mad 637 (DB).) 


3. Appeal. 

•-O. 37, R. 3 (3) (as amended by Bombay High 

Court)—Leave to defend — Exercise of discretion by 
Judge — Interference in appeal — Order passed by 
single Judge of High Court not giving reasons—Order 
not bad merely on that ground. A I R 1960 Bom 520, 
DLting ; A I R 195S S C 32L ; (1901) 85 L T 262 and 
60 Bom L R 1373, Rel. on. Milkhiram (India) Private 
Ltd. v. Chamanlal Bros. 68 Bom L R 36 j A I R 1965 
S C 169S (1701, 1702) (Pt A) (Prs 4. 5, 6). 

-O. 37, R. 3 — Older refusing leave to defend— 

Propriety of — If can be canvassed in appeal from 
decree. See Ibid, S. 105. I L R (1955) 1 Cal 299. 

O. 37, R. 3 and S. 104—Appeal—Letters Patent 
(Cal) Clause 15- 

No appeal lies from an order ma le under R. 3 of 
O. 37, either refusing leave to defend or granting 
such leave on conditions, since suoh sn order is not a 
judgment within the meaning of Cl. 15 of the Letters 
Patent and since no appeal is provided for by the 
Code. A I R 1932 Bom 163, Dissented from ; Obser¬ 
vations of Page, C. J., in A I R 1935 Rang 245, Not 
Approved; A 1 R 1915 Cal 77L (1), Foil. ; A 1 R 1929 
Cal 689, Distinguished. I L R (1955) 1 Cal 299. 

-O. 37, R. 3 —O der under —If decree. 

An order under R. 3 does not itself contain or 
involve a decree, nor is it automatically and invariably 
followed by a decree in terms of the plaint. ILR 
(1955) 1 Cal 299. 

4 Revision. 


——O. 37, R. 3, S. 115—Revision. 

On what terms the ex paite decree in a summary 
suit to which the provisions of O. 37, apply, should 
have been set aside is a matter within the discretion 
of the trial Judge and the High Couit would be very 
slow to interfere in revision with such discretionary 
orders. A I R 1956 Bom 256 (Pt B) (pr 2). 


O. 3/, R* 3 C-rant of leave to defend condi- 
tionally-Discretion—Interference by High Court. 

The discretion of a Court to order the furnishing 
of security before giving leave to defend would be 
regulated by various circumstances in the particular 
case, and the order of a Court passed on the exerci e 
of that discretion should only be interfered with by 
the High Court if tne discretion is proved to have 
been arbitrarily or perversely exercised. 

Held, that when the lower Court observed that it 
was convinced that the defendant had a prima facie 
case to conies the suit it meant only that lie had a 
plausible case, and not that he had a good case, 
much less a fool-proof case. 

A secuiity will be of far greater value to a plaintiff 
than an undertaking by the defen lant not to alienate 
his remaining properties. A I R 1936 Mad 240, Rel. 
on ; A I R 19 j 4 Mad 012, Explained. 1951-2 Mad L J 
494 : A I R 1952 Mad 19 (Pi 2). 


O. 37, R. 3 and S. 115—Leave to defend—Impo¬ 
sition of conditions—Court’s discretion — Revision — 
A I R 1950 Mad 226, Not followed. 


y LXm O uic iri.il Vvourt nas a discretion 
gwen to it by law whether to impose conditions or 
not. 1 his discretion must he exercised in a judicial 
manner, but it cannot be said categorically that the 
hands oi the Court are tied and that only in those 
cases can conditions be imposed where the defence 
seems to be a sham one. The wording of O. 37 is not 
susceptible of such interpretation. A I R 1950 Ea«d 

S31 Puni ** 
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It is well settled law that if discretion given to a 
Court is exercised wrongly then no revision petition 
would lie to the High Court. Thus, where the trial 
Court permits the defendant to defend the suit under 
O. 37, but the permission is granted subject to condi¬ 
tions, a revision agaimt the trial Court’s order, does 
not lie as it seeks to challenge the exercise of discre¬ 
tion vested bylaw in the trial Court. I L R (1954) 

Punj 307 : A I R 1955 Punj 101 (102, 103) (Pt A) 
(Prs 3, 4).. 

ORDER 37, RULE 4 

® O. 37, R. 4—Setting aside of decree — Exercise 
of inherent power — Case not coming within O 37, 
R. 4*— Resort to S. 151, not open. See Ibid, S. 151. 
A I R 1965 S C 1144. 

O. 3/, Rr. 4 and 2 (2) — Power of Court under 
R. 4 to set aside ex parte decree—Power is not limited 
to case where defendant fails to appear in answer to 
summons for judgment — It extends to any decree 
under R. 2 (2). AIR 1903 Bom 85, Overruled. I L R 
(1964) Bom 431 : 66 Bom L R 277 : 1964 Madh L J 
397 : A I R 1964 Bom 251 (251, 252) (Prs 4, 7) (DB). 

O. 37, R. 4, S. 151—Decree passed under O. 37, 
R. 2 (2) on failure of defendant to comply with con¬ 
ditional order—Application to set aside the decree — 
Not governed by O. 37, R. 4 — Court setting it aside 
in its inherent power — Order held to be without 

jurisdiction Scope of S. 151 — Proper remedy is to 
file an appeal. 

Tne provisions of 0.37, R. 4 cannot apply to a 
case in which a decree has been passed under O. 37, 
R. 2 (2) for failure of the defendant to comply with 
the terms of the conditional order. There is no 
provision in the Code which empowers the Court 
which passed such a decree to set it aside. It is clear 
from the absence of any such provision that what was 
intended was that a Court which passes a decree in a 
summary suit should have jurisdiction to set aside the 
decree in cases covered by O. 37, R. 4 only and in no 
other case. Where on the motion by the defendant 
the Court sets aside the decree in exercise of its in¬ 
herent jurisdiction under S. 151, the Court in effect 
exercised the jurisdiction so as to contravene an 
implied prohibition and it is settled law that the 
powers preserved by S. 151 should not be exercised 
so as to overcome a prohibition enjoined by the Code. 

Moerover, in such a case, the Court w'hich has 
passed the decree under O. 37, R. 2(2) w'ould become 
functus officio with the passing of the decree, like 
any other Court which passes a decree under O. 20 
of the Code and if the defendant is aggrieved by the 
decree his proper remedy would be to file an appeal 
against the decree. 64 Bom L R 794 : I L R (1962) 
Bom 655 > 1963 Mah L J 251 : A I R 1963 Bom 85 
(86) (Prs 3, 4). 

[Overruled in A I R 1904 Bom 251.) 

—“O. 37, R. 4 — Applicability — Application to set 
aside decree in summary suit when leave to defend 

not given — Limitation — (Limitation Act (1908), 
Arts. 164 and 1S1). 

The provisions of O. 9, R. 6, do not apply to a 
decree passed in a summary suit and an application 
to set aside a decree in a tummarv suit is not regulat¬ 
ed by O. 9, R. 13 but by O. 37, R. 4. O. 37 is a self- 
contained order which deals not only with right of 
the defendant to appear in a summary suit in which 
a decree has to be passed if leave to defend is not 
given to him, but also with the procedure to he 
followed if the defendant wishes to have a decree 
passed in a summary suit set aside. Art. 104 does not 
apply to an application made by a defendant against 
whom a decree has been passed in a summary suit 
when he was precluded from appearing by reason of 
the fact that leave to defend was not given. Such an 


application falls under O. 37, R. 4 and the Limita¬ 
tion Act has not dealt with any such application. 
Therefore the article that would apply would be the 
residuary Art. 181. 59 Bom L R 406 : I L R (1957) 
Bom 520 s AIR 1958 Bom 10 (11,12) (Pt A) (Prs 2, 3 '/ 


O 37, R 4 and O. 9, R. 13 — Sufficient reason 
to set aside decree. 

Undoubtedly a large number of litigants in the- 
mofussil may not be familiar with ihe rigorous provi¬ 
sions of O. 37 and some indulgence may, in a proper 
case, have to be shown if the litigant’s conduct is 
explicable on the basis that he was not aware of 
the consequence and the risk which he ran by not 
taking proper steps as required under O. 37. But 
where despite all the efforts made by the counsel to 
contact his client and inform him about the progress 
of the suit and his obligations under O. 37, the- 
defendant chose to be negligent in the discharge of 
his duties and the excuses given by the defendant are- 
not convincing and his conduct indicate a lack of 
bona fide on his part and further he is not able to 
pay the cost and deposit the amount of claim and 
also has been alienating pioperties the order dismiss¬ 
ing the motion for setting aside the ex parte decree is 
fully justified. AIR 1956 Bom 596 (597) (Pr 3). 

“—O. 37, Rr. 4, 2, 3 — Principle interpreting provi¬ 
sions of O. 37 stated—Suit under O. 37 against three 
defendants — Two defendants applying for leave to- 
defend within time and third deiencant beyond time 
Leave granted to third defendant under special 
circumstances and also on ground that refusal w'ould 
result in conflicting decrees. See Ibid, O. 37, R. 2. 

A I R 1964 J & K 39. 


-O. 37. R. 4 — Scope — Ex parte decree—Setting 

aside —Effect of. 

It cannot be held that P. 4 only applied to cases 
where the ex parte decree was being set aside on the 
ground that there had not been a proper service of 
summons and not to a case where the decree was set 
aside because the defendant who was served had 
sufficient cause for non-appearance. Just as the exist¬ 
ence of O. 37, R. 4 is not a ground for holding that 
there is a power to condone delay or extend the 
period of limitation for filing an application under 
0.37, R 3, the provisions of O 37, R. 3 and the 
period of limitation prescribed within which an ap¬ 
plication could be filed, do not restrict the power of 
the Court to grant leave to defend when such an 
application has been preferred by a party who has 
entered appearance in pursuance of a notice under 
O. 37, R. 2 but as against whom an ex parte decree 
has been passed. 70 Mad L W 69 : (1957) 1 Mad L J 
131 : ILR (1958) Mad 110 j 1957 Mad W N 17 : AIR 
1957 Mad 752 (753, 754) (Prs 4, 5). 


—O. 37, R. 4 — Applicability to Original Side of 
ladras High Court — Madras High Court Original 
ide Rules, O. 1, R. 3, O. 7, R. 4. 

If in respect of the same subject-matter, there were 
vo rules, one in the Civil Procedure Code and an¬ 
ther in the Original Side Rules, inconsistent with 
ach other, then the rule made by the High Court on 
le Original side would apply. Though there is 
either specific-exclusion nor repeal of O. 37, R. 4 so 
ir as the Original Side is concerned to be tcun 

- . ... . . 1 • 1 _ T). -1 U t r 


7, Original Side hules it is clear iuaiy. “ 
d Side Rules supersedes and stands in lieu or U. 
Ihe Code. Thus O. 37, R. 4, Civil P. C.. dees not 
iply to the Original Side of the High Court. 
iw discussed. 64 Mad L W 446 : 19*1-1 Mad L J 
6 i I L R (1952) Mad 353 i AIR 1951 Mad 89- 

97) (Prs 9, 10) (DB). 
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,0. 37, Rr. 4, 2, 3 (as amended in Bombay) and 
c • j “ eck ’ n Boinbay under provisions of O. 37 
—Suit decreed ex parte-Ex parte decree set aside but 
defendant ordered to deposit sum in Court-Order is 
valid — On fiilure to deposit sum ex parte decree 
passed again — It operates as res judicata. See Ibid, 
O. 37, R. 2 . A I R 1963 Pat 398. 

ORDER 37, RULE 7 

■0.37, R. 7 — Compromise on behalf of minor 

/%. ^ _I__ * t . . 1 . 


# *- w - yjL uuiiui 

under misapprehension as to material facts or brought 
by mistake of parties is not valid — Application by 
minor under S. 151 to set it aside is maintainable. 
See Ibid, S. 151. (19G4) 1 Andh L T 232. 

ORDER 38, RULE 1 


O. 38, Rr. 1 and 2; Ss. 151, 145 —Warrant under 


O. 38, R. 1—Power of Court under S. 151 to enlarge 
scope of warrant by adding that defendant be not 
arrested on his depositing money or furnishing secu¬ 
rity for the amount — Surety bond for amount — 
Surety bond held to be under R. 1 and not for per¬ 
sonal appearance—Surety held liable — Decree held 
could be executed against him. 


On an application by the plaintiff under O. 38, R. 1 
the Court directed issue of a warrant of arrest for 
producing the defendant before the Court to show 
cause why he should not furnish security for his 
appearance. To this warrant a note was added that if 

6 vdeposited Rs. 160 or gave security for 
Ks. loO he should not be arrested. The warrant was 
executed and up 3 i one B\s executing suretv bond in 
favour of the Court, for the amount the defendant 

»^A aS ?L i Se r^ ,^ e report of the process-server was 
As the defendant has furnished security for appear- 
ance on the date of hearing, he is released on taking 
that bond On receipt of the report the Court re¬ 
corded: Warrant received back duly executed. De¬ 
fendant furnished a surety Defendant is absent. 
Uase betaken on fixed date.” Eventually the suit was 
decreed.. The decree-holder then took out an execu¬ 
tion against the surety for the amount due under the 

decree. The surety objected on the grounds that he 

ifK«:W CCU f lty the appearance onlv and that 
it his bond undertakes liability to satisfy the decree 

rnnU ° ut f s, K e the .scope of O. 38, Rr. 1 and 2 and 
04 o® "’ado a basis of his liability. In the 

eh,^ ,htf SUr ® L h . ad , under f aken to be liable for the 
claim that might be decreed against the defendant. 

: Per . Deo - I- (agreeing with Mangalmurti, J.) 
tn at T ln j eXercis ^i 0 ^ i tbe inherent power under S. 151, 

the Judge could enlarge the proviso to II. 1 for the 

ends of justice in favour of the defendant A Court 

do f? "S ? Ct i Wi i h °u? jurisdiction in giving an option 
to the defendant which was obviously to his advant- 

‘i, ge- iio wa . s ° pen to h , im t0 accept it or to deposit 
Ks. 160 or to get arre sted and sent to the jail. Hehad 

chosen the option most advantageous to him. It was 
therefore fruitless to contend that the surety contem¬ 
plated in the warrant was only for personal appear¬ 
ance whenever called upon to do so and was not for 
pay merit of Rs. 160. 

Held, further, even if the action of the Court was 
considered an irregularity the surety could not treat 
the bond executed by him as a nullity, particularly 
when on the faith of the bond the defendant was not 
brought under arrest before the Court and the order 
under R. 2 was not passed. I L R (1954) Nag 17. 

1954 Nag L I 3GS : A I R 1954 Nag 118 (121 122 ) 
(Prs 24, 25) (DB). ’ 


O. 38, Rr. 1 and 2 — Surety undertaking to pro¬ 


duce defendant in Court — Decree passed subse 
cjuently—Surety, if can claim discharge. 

The question whether a surety has incurred liabi¬ 
lity under the bond executed by him always depends 
upon the strict terms of the bond and he cannot be 


held liable except to the extent to which he has 
bound himself. He cannot be made liable for a con- 
tingency not provided lor in the document on the 

g / 0un< r °* any im P^ ieci intention of the parties. Even 
if the bond is executed under R. 2 of O. 38 in pursu¬ 
ance of an order under R. 1 of O 38, the Court must 
still resort to the language of the bond itself and then 
determine the extent to which the surety had under¬ 
taken the liability. Where the bond only mentions 
the suit and execution proceedings are not mention¬ 
ed the liability can only be restricted to the extent 
to which it has been undertaken. It cannot be said 
that for this purpose “suit” should be deemed to 
include execution proceedings for R. 2 of O. 38 itself 
maintains that distinction. He cannot be made liable 
for the decree when the judgment-debtor defaults 
1951 Raj* L W 24 : A I R 1951 Raj 67 (GS) (Pr 4). 

ORDER 38, RULE 2 


'P* 38, R. 2—Surety bond—Construction —Surety 


bond held was intended to guarantee only attendance 
of defendant in court and not the amount that may 
be. decreed. See Ibid, S. 145. AIR 1955 N U C 
(Ajmer) 373. 

O. .3S, Rr. 2 and .3 — 4 Security*—A leaning—I ncl udes 


^ — --y vuiJiif ^ JL liL- 1 u U L. 

surety — See W’ords and Phrases — ‘Security*. A I R 
19G2 Andh Pral75. 

O. 38, R. 2 Security for the performance of any 


1 r - ~ - J -* UiUUIw 

decree-See Ibid. S. 145. AIR 1954 Hyd 24. 

rrr".9* - anc ^ App. F. Form 2 — Bond creating 

liability to be strictly construed. See Ibid, S. 145^ 


AIR 1960 Madh Pra 221. 

O. 38, R. 2—Dismissal of suit for default set aside 
suit revived — Bond given by surety also is 


and 


revived—See Ibid, S. 145. AIR I960 Madh Pra 221. 
O. o 8 , Rr. 2 and 1 and S. 151 — Warrant under 


O. 38, R. 1 —Power of Court under S. J 5 ] to enlarge 
scope of warrant by adding that defendant be not 
arrested on his depositing money or lurnhhine 
security for the amount -Ste Ibid, O. 38, R 1 AIR 

1954 Nag 118. ’ A1 " 

O. 38, R. 2—Security bond—Construction—“Ta 


£ . 1 1 m - UVtlUIl - 1 C2 

tasfia Mukdama (Deed — Construction - Security 
bond)—(Words and Phrases—‘Mukadama’). 

. It is well settled that a security bond has to - b^ 
interpreted strictly and a surety cannot be held liable 
except to the extent to which he is clearly bound 
AIR 1928 Lah 696 and 1951 R L W 24, R f 

Where the surety bond does not use the words 
mentioned in O. o8, R. 2, and uses a general word 
like Alukadama which can mean either a suit or a 
proceeding or ‘a case’, the translation of that word 
tor purposes of civil suit must be ‘suit.* 

a J oCr h fi ere th t T rds . us 8 d in the secur i‘V bond 
i fu a j r 7 ^“’ th e surety is liable to pro¬ 
duce the defendant only upto the time of the iudi?- 

ment of the suit and not thereafter. The Court can- 
not, under the circumstances infer from the mere use 
of the word 'tatasfia' that the intention was that, the 
bond should remain in force till the satisfaction of 
the decree. AiR 1955 N U C (Raj) 297 (DB) 


liability R ‘ 2 ~ Effect <,f ,ransfer of case on surety’s 


If it is intended to bind the surety to produce a 
defendant not only in the Court in which the case is 
pending at the time when the surety bond is given 
but also in some other Court to which it may be 

fh an . S fi rre , dth .l re i Sh °^ ld k>e an ex P ress provision to 
V it e tc ‘ in the bond so that the surety may know to 

what extent he 1S going to bind himself. Where on 

the plain terms of a bond, the surety has undertaken 
to produce a defendant in a particular Court only 

C“H. All! 19,1 AlfiSo hid 

referred. AIR 1955 NUC (Raj) 297 (DB). 
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O. 38, R. 2 — Unconditional undertaking bv 
surety. 6 7 

Where the surety for the judgment-debtor has 
g’ ven a » unconditional undertaking to the effect that 
ne would produce the judgment-debtor in Court on 
all the hearings (Ilajir hota rahega) UDtil the case 
was finally decided and in the case of default pay the 
decretal amount, the surety becomes liable on the 
ailure oi the udgment-debtor to appear on one of 

N U C (Rad 29? 1924 Lah 49 °’ Rel ' ° U ' AIR 1955 


Oe 33, R. 2—Extent of surety's liability. 

The question whether a surety has incurred liability 
un Jer his bond always depends upon the strict terms 
ot the bond and he cannot be held liable except to 
the extent to which he has bound himself. If the 
contingency, in which the bond is sought to be en¬ 
forced, does not fall within its language, it is not 

permissible to override that language in the light of 

v hat the parlies intended if they did not succeed in 
expressing that intention in suitable language. Even if 
t ie surety bond was executed in pursuance of an 
order passed under O. 38, R. 1 the Court must still 
resort to the language of the bond itself and then 
del ermine the extent to which the surety had under¬ 
taken the liability. I{ the liability is only during the 
proceedings in connection with thesuit and execution 
proceedings are not mentioned in the bond, the 
liability must be restricted to the proceedings in the 
suit and not to execution proceedings. 1951 Rai L W 
24 : AIR 1951 Raj 67 (GSj (Pr 4). ' 


Court has no jurisdiction to order attachment of the 
property which does not belong to the defendant. 

There is also a provision in O. 38 enabling’the 
Lourt to investigate the claim of any person who may 
allege thit the property attached before judgment 
belongs to him and is not liable to attachment The 

investigation has to be made in accordance with the 

procedure prescribed under O. 21, Rr. 58, 59. 00 and 
ol. It has to consider whether or not the property 

WaS i -' n i , le Possession of the defendant or some one 
on his behalf. It it comes to the conclusion that it 

u as not, it must pass an order releasing the property 
from attachment. 7 

Where the Court instead of considering the case of 
the claimant on merits refused to consider her case 
and held that the sale by the defendant in favour of 
the claimant was void and without consideration on 
the ground that the .insolvency Court had declared 
the defendant insolvent nearly two years after the 
attachment, and had held that the transfer by the 
defendant of the attached propeity in favour 01 the 
claimant was an act of insolvency; but had not 
declared the sale to be void, it must be held that the 
Court did not give opportunity to the claimant to 
prove her case and that the procedure followed was 
in violation of the mandatorv provisions of law and 

was not one authorised by law. AIR 1960 S C 70, 
F oU. ; A I R 19}3 P C 130, Expl. and Disting; A I R 
19ob All 68, held not good law in view of. AIR I960 
S CTO. 1960 All L J 3S0 1960 All VV R (II C) 

232: AIR 1960 All 615(616, 617) (Prs 5, 6, 10) (DB). 


ORDER 38, RULE 5. 

SYNOPSIS 

(Civil P. C. (1908), O. 38, R. 5.) 

I Scope and applicability. 

(a) Mortgage suits. 

(b) Application for leave to sue in forma 
pauperis. 

(c) Applicability of O. 21, R. 57 to attachment 

under this rule. 

(d) Applicability of O. 21, R. 63to attachment 

under this rule. 

2. Satisfaction of Court. 

3. Disposition or removal of whole or any part of 

property. 

4. ‘With intent to obstruct or delay’. 

5. Security for producing property in Court. 

6. Extent of surety's liability. 

7. Attachment of property outside jurisdiction. 

8 Effect of attachment. 

9. Liability for wrongful attachment, 

10. Conditional attachment. 

11. Forms. 

12. Appeal* 

13. Revision. 

1. Scope and applicability. 

(a) Mortgage suits 

(b) Application for leave to sue in forma 
pauperis. 

(c) Applicability of O. 21, P. 57 to attachment 

under this rule. 

(d) Applicability of O. 21, R. 63 to attachment 
under this rule. 

1. Scope and applicability. 


O. 33, R. 5 — Applicability — Plaintiff having 
just claim again t defendant - If ground for attach¬ 
ment. 

The fact that the plaintiff may have some just claim 
against the defendant will not entitle him either in 
law or in justice to have an order of attachment 
before judgment, or to convert his unsecured debt 
into a secured debt. ILR (1955) 1 Cal 478. 

© O. 38, R. 5 — Attachment before judgment — 
Non compliance with provisions o! R. 5 (1) -Attach¬ 
ment is not without jurisdiction — It cannot be attacked 
in collateral proceedings. 

The provisions of O. 38, R. 5 (1) merely lay dnvn 

the manner in which the juiisdiction is to be exer¬ 
cised. Hence non-compliance with it only makes the 
order voidible. The order would be liable to be set 
aside, but, until that is don a , it is operative and can¬ 
not be ignored or collaterally attacked. Even though 
the attachmeLt is erroneous and liable to be set aside 
in appropriate proceedings, the order of attachment 
is one made with jurisdiction and is not a nullity. It 
cannot be ignored or subjected to attack in collateral 
proceedings. A I R 1945 Nag 97, Foil. AIR 1963 S C 
1430 Erpl. AIR 1920 Cal 526 and AIR 1934 All 165 
and AIR 1951 Madh B 82 (2) Dissent from. Madhavan 
Pillai v. State ol Kerala. 19G5 Ker L T 983 : I L R 
(1965) 2 Ker 576 : 1965 MadL I (Cri) 917 : 1966 Ker 
L J II : 1906 Cri L J 913 : A I R 1966 Ker 212 (214 
io 216) (Pt A) (Prs 7, 12) (FB). 

- O. 38, R. 5—Attachment of property Execution 

application dismissed for default— Attachment ceases 

even without order of Court—Tnis is so even lu^case 
of attachment before judgment. 1961 Ker L T 4 <o. 


-O, 3S, Rr. 5 and 8 — Duty and powers of Court 

— Objection by clainc ant to property attached before 
judgment must be considered on merits. 

The powers of a Civil Court to direct the attach¬ 
ment of any property before judgment are derived 
from and are regulated by O. 38, K. 5, C. P. Code. 
This rule empowers the Court to attach ‘his property* 
—that is, the property belonging to the defendant 
which is about to* dispose of or about to remove from 
the local limits of the jurisdiction of the Court. The 


O, 38, R. 5 (1)— Suit fur dissolution for partner- 
i and accounts —Attachment before judgment o 
nership property. 

nder 0.38, R. 5 a plaintiff can ask for attich- 

before judgment of the property ol his deien- 

and not of the property of a partnership or 

i the defendant is a partner, as the partner P 

,erty cannot be called ‘his property within the 

:ii D g of that expression used in clauses (a) ami l 
u n,lp \ fortiori a plamtia 
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filing a suit for dissolution of partnership and accounts 
cannot ask for attachment before judgment of the 
partnership property which is the property in suit. 
AIR 1952 Kutch 47 (48) (Pt A) (Pr 3). 


-O. 38, R. 5 (I) and O. 39, R. 1 (a). 

Allegations that property was in danger of being 
damaged wasted or alienated by defendants - Allega¬ 
tions are not relevant for obtaining attachment before 
judgment — They can be made basis of application 
under O. 39, R. 1. AIR 1952 Kutch 47 (48) (Pt B) 
(Prs 2, 3). 

—O. 38, R. 5 — Attachment before judgment — 
Grounds—Defendant leaving local limits — It is no 
ground. AIR 1955 N U C (Madh B) 2410. 

——0.38, R. 5 andO. 21, R. 57—Suit for declaration 
that property is not liable to attachment and sale — 
Period of limitation — Time runs from date of dis¬ 
missal of objection to attachment before judgment 
and not Horn date of a second attachment in execu¬ 
tion - Limitation Act (190S), Arts. 11 and 120. 

An attachment before judgment survives even alter 
an execution petition filed after (he pissing of a 
decree has been dismissed due to the default of the 
decree.holder. Merely because Rr. 55 and 56 of 
O. 21 can be properly applied in the. cise of attach¬ 
ment before judgment it does not necessarily follow 
that every other Rule in O. 21 ought to be so applied. 

The object of O. 38, R. 5 clearly is to prevent anv 
attempt on the part of the defendant to thwart or 
mipede the execution of a likely decree against him 
When in pursuance of this provision a defendant 
furnishes security, such security enures to the benefit 
of the decree-holder not only up to the date of the 
decree but even later on and tfie decree-holder, as 
his right to execute the decree does not get burred by 
imitation or by any otaer provision of law in con¬ 
nection with the liability of the surety, can proceed 
against the surety and this he can do in spite of the 
tact that his earlier execution petition is dismissed 
due to his default. The surety in such a case is not 
discharged. W here the defendant does not furnish 

security and his property is attached the said attach- 
nient does not erase as soon as the decree is passed 

although it has to be withdrawn when the suit 
against him is dismissed. 

i The object behind attachment before judgment 
hemg to protect th ^prospective decretal claim of the 
p.aiuhd on proof of defendant’s conduct to thwart 
or delay execution, the protection once given should 
continue until the decree, if passed, is satisfied in 
some way. Therefore as the attachment effected 
heiore judgment continues in spite of the dismissal 
ot the execution application for the decree holder’s 

oelault no fresh right could arise in favour of the 
party objecting to the attachment when the property 
is again unnecessarily attached in execution on the 

application of t he cl ecf ee holder. Hence the period 

of limitation, whether under Art. it or Art. 120 for 
h suit for a declaration that the property is not 
liable to attachment and sale begins to run from the 
date when his objection petition filed during the 
the proceedings for attachment before judgment was 
dismissed and not from the date on which the pro¬ 
perty- is subsequently attached again in execution 
1963 M P L ) 201 ; 1963 Jab L 1 298 : A I R 196’3 

25hDB) a 261 (2G3 ' 2C4 ' 265) (PrS 9 ’ 10 ’ 19 22 

nr AtP fV 2 J* ,E ^ — Attachment 

frftmfl" f e . Hec * lv . e af ^ er due Promulgation and not 
trom the tune it is made -Formalities complied with 

Constructive notice to all can be presumed. 

It is well settled that attachment takes effect not 
from the date of the Court's order, but only from the 


895 

date of its actual promulgation in the manner pres¬ 
cribed in the Code, and that where the mode pres- 
cribed is not complied u ith S. 64 is not attracted. It 
is only when both the requirements of an attachment, 
namely, prohibitory order and its publication in 
the prescribed mode, are fulfilled that a private 
transfer of the property attached or any interest 
therein is void as against all claims enforceable under 
the attachment. 

When a property is attached in the absence of any 
evidence to the contrary, it must be inferred that the 
required formalities were duly complied with. A T R 

J934 P C 217 Rel; AIR 1961 Orissa 22 and AIR 1931 
Cal. 763, Foil. 

The whole object of insisting on the compliance 
with the necessary formalities is to give notice to all 
persons of the attachment In fact, it is only a 
constructive notice, when the formalities are complied 
with, so tiiat a person who accepts a private transfer 
of the prop?ity cannot be heard to say that he has no 
knowledge of the attachment. AIR 1944 Bom 205, 
Ref. An attachment before judgment continues to be 
effective even after a decree is parsed and fresh attach¬ 
ment is not necessary in execution btfore the property 
can be put to sale. 1963 M P L J (Notes) 170. 

—* O. 38, R. 5— Power of attachment under S. 21 (2) 
of the Provincial Insolvency Act are analogous to 
those under 0. 38, R. 5 — Objection by third party 
shouij be decided summarily. See Provincial Insol¬ 
vency Act (1920), S. 21 (2). AIR 1962 Madh Pra 354. 

O. 38, Rr. 5 and 9 — Upon dismissal of suit, 
attachment effected before judgment ceases though 
toe Court does not pass an ord.ir withdrawing it 
w hile dismissing suit. 

Held on facts that on dismissal of the suit the 
attachment automatically ceased and frssh attach¬ 
ment was necessary. Ai d 1945 Cal 780 ; A I R 1930 
Mad 514 ; AIR 1931 Rang 28L, Foil.; AIR 1935 Mad 
3t35, Dist. 1962 M P L j (Notes) 323. 

C* 3S, R. o • Splints and veneers owned by a 
match factory under a licence under R. 00 of the 
Central and Excise Rules'— If can be attached. See 
Ibid, S. 60 (1). A I II 1953 Mad 478 (DB;. 

“-O. 38, Rr. 5 and 7— Mysore Civil P. C., S. 64 — 

S £°P3 — Attachment before judgment not validlv 
effected Sale of proper L y — Sale is not invalid. (' 50) 

55 Mys H C R 330. 

~°‘ Rr. 5 and 6 Attachment when accomp¬ 
lished -No lack.of jurisdiction in Court passing order 
Lxeicise of jurisdiction in illegal or irregular 
manner Defect can be waived, bee Ibid, O 21 
R- 54 ( 2 ). AIR 1963 Pat 286 (DB). ’ * 

O 38, R. 5—Security bond — Undertaking not to 
alienate propeity~ Charge—If created—Registration 
See Ibid, S. l4o. AIR I960 P.t 305 (DB). 

°- dS R 5 — Security offered by surety not 
reasonably free from doubt — Security will not be 
accepted by Court. 13 Cal L J 305, Foil 19^9 

L R 213 : 1959 B L I R 561 : ILR 38 Pat 1235 . \IR 
1960 Pat 305 (306) (Pt B) (Pr 3) (DB) * A1K 

. P* 88 » n "7 .9r der up — Against whom can 
ne issued — Prohibitory order against person who 

is n °t defeud ant — I revision under which it can be 

issued. Ste Ibid, S. 151. AIR 1960 Pat 132* 

?• F * 5 ~ 0rder 58 » Rule 5 not applying to 

rhH b n ?i 2 b’?a 49 » £ pp ' ,yin 8 " Presumption. ? See 
Ibid, O. 21, R. 46. AIR I960 Pat 132. 

7°’ 38, Rr. 5, 9—Siiit dismissed for default again 
restoreJ-Fresh bond under O. 33, R. 5- Necessity 
Where an order dismissing the suit for default is 
set aiide on an application for that purpose, the suit 
n revved as it was on the day when it was dismissed. 
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The proceedings taken in the suit upto that date 
must also be deemed to have been revived and to 
have remained in force when the dismissal is set 
aside. An interlocutory order that had been made in 
the suit before it was dismissed for default should 
continue to have the same force when the suit is 
revived No fresh order for attachment of the pro¬ 
perty before judgment of the judgment debtor is 
required after the dismissal has been set aside. On 
the restoration of the suit the security bond given by 
the defendant under O. 38, R. 5 is also restored and 
the oecree. holder would be entitled to enforce the 
security bond. I L R (1952) Patiala 27 : A I R 1952 
Pepsu 22 (Pt A) (Pr 3). 

“~0. 38, R. 5—Attachment before judgment under 
Jind State Law Objections to attachment under 
laws of Union. 

Where the attachment before judgment was effect¬ 
ed under the Law of the Jind State the objection to 
the attachment raised in execution of the decree must 
be decided according to the law of that State. The 
fact that the decree was passed after the Jind State 
had merged into the Union and by force of S. 3 of 
Ordinance 16 of 2005 Patiala State Relief of Indebted¬ 
ness Act (5 of 1949) was to be the law applicable to 
the execution application started after the formation 
of the Union will not make the property exempt from 
attachment as the Patiala State Relief of Indebtedness 
Act was not specifically made retrospective in its 
application. AIR 1951 Pepsu S3, Rel. on. (’51)3 
Pepsu LR 710. 


1. (a) Mortgage suits. 

7-O. 38, R. 5—Mortgage suit-Attachment before 

judgment—Attachment before judgment of property 
other than mortgaged property not barred. 


162, Rel. on.; AIR Commentary on C. P. Code An- 
proved. 6 Sau L R 246 : AIR 1954 Sau 65 (P? 2)1 ^ 


1 (c). Applicability of O. 21, R. 57 to attach. 

ment under this rule. 

7 {?■ 38 > .**• 5 — Attachment under-O. 21, R. 57— 

Applicability. See Ibid, O. 21, R. 57. AIR 1961 Assam* 


1 (d). Applicability i f O 21, R. 63 to attach. 

ment under this rule. 

~-0. 38, Rr. 5 6,8, 9, 10, 11, O 21, Rr. 58 to 63- 
Limitation Act (1908), Arts. 11 and 120—Attachment 
before judgment—Claim petition—Suit decreed-Dis- 
posal of claim petition subsequently but before filiDg 
of execution Petition dismis5ed as not pressed but 
without prejudice to rights of claimant—Suit to set 
aside order and for raising attachment-Suit is not 
under O. 21, R. 63 —Limitation for suit is not under 
Art. II but under Art. 120. AIR 1962 Andh Pra 469 
(477, 478) (Prs 23, 25). 

-O. 38, Rr. 5, 8 0.21, Rr. 42, 63, S. 151 - There 

can be attachment before final decree but after preli¬ 
minary decree if other conditions are satisfied—Pro¬ 
ceedings under O. 21, R. 42, available—It is no bar to 
proceed under O. 38, R. 5 — Inherent power to order 
attachment before judgment — Provisions of 0.38, 
R. 8 and O 21 R. 63, are attracted —Claims to attach¬ 
ed property successful — Suit under O. 21, R. 83 by 
attaching decree-holder is maintainable—AIR 1928 
PC 139, AIR 1935 Rang 186 and AIR I960 Ker 332, 
Disting. AIR 1963 S C 1150 (1159), Rel. on. 1965 Kep 
L J 111 : 1965 Ker L T 314 : (1965) 1 Ker L R 505 : 

AIR 1965 Ker 288 (291, 292) (Ft B) (P is 11, 12, 14, 
15, 16). 

2. Satislaction of Court. 


The provisions of O. 38, R. 5 are not inapplicable 
to mortgage suits. Where the mortgage property is 
insufficient to discharge the mortgage debt other pro¬ 
perties of the defendant can be attached before judg¬ 
ment if the requirements of O. 38, R. 5 are satisfied. 
AIR 1943 Bom 94, AIR 1931 Bom 329, AIR 1933 All 
191, A I R 1922 Cal 790 A I R 1929 Lah 402, A I R 
1925 Pat 291, A I R 1936 All 408, Rel. on. 

There is nothing in O. 34, R 3 of the Cochin Civil 
P. C. ^prohibiting the Court from attaching before 
judgment properties belonging to the mortgagor other 
than the mortgage property. 31 Cochin 452, Disting. 

An attachment before judgment has not the same 
effect as an attachment in execution, although it is 
not necessary to reattach the property in execution 
when it has been attached before judgment. 38 Cal 
448 & 4 B L R 63, Rel. on. 1951 Ker L T 661 : AIR 
1952 Trav-Co 534 (534, 535) (Prs 2, 3). 

1 (b). Application for leave to sue in forma 

pauperis. 

——O*38, R. 5, O. 33, Rr. 1 and 8—Application to sue 
in forma pauperis—Attachment before judgment. See 
Ibid, O. 33, R 1, AIR 1954 11yd 97 (DB). 

-O. 38, R. 5—Filing of application for permission 

to sue in forma pauperis - Suit commences for pur¬ 
poses of ordering attachment before judgment or 
ranting interim injunction—Relief can be given even 
uring pendency of enquiry about pauperism. See 
Ibid, S. 26. (1961) 27 Cut L T 256. 

— O. 38, F. 5 and S. 141—Proceedings for leave to 
sue as a pauper. 

The Court has power to entertain an application 
under O. 38, R. 5, C. P. Code in proceedings for leave 
to sue as a pauper. AIR 191.7 Cal 852; AIR 1952 Nlys 
70, Diss. trom.; AIR 1943 Bom 143; AIR 1949 Mad 


-O. 38, R. 5, O. 39, P. 1—Affidavit. 

An affidavif, allegations in which were sworn on 
information received and believed to be true without 
stating the grounds of belief or the source of informa¬ 
tion with sufficient clarity, was an inadequate and de¬ 
fective affidavit, specially when those assertions were 
refuted by the other side in their counter-affidavit. 

1959 All L J 313 

-O. 38, Rr. 5 and 6—Petition under—Intention of 

defendant — Duty of Court — Matters to be consi¬ 
dered. 

Where an application is made for an order in 
favour of the plaintiff under O. 38, Rr. 5 and 8 the 
Court cannot at that stage come to a final decision as 
to the merits of the defence. But it is entitled to con¬ 
sider the evidence presented before it to discover, 
whether the defence is a bona fide one, or whether 
the defendant has any reasonable chance of success 
at the trial. Further it has to come to a decision as 
to the intention of the defendant as to whether it 
should believe the case made by him or that of the 
petitioner and his witnesses. 

Plaintiff filed a suit for recovery of price of goods 
sold and delivered to the defendant. The defendant, 
a Muhammadan businessman in a small village on the 
border of India, and Pakistan, closed his business in 
India and started one in Pakistan. He approached a 
prospective purchaser for sale of his entire proper > 
in India. The plaintiff alleged that the defendant:i 
trying to dispose of his properties with the intentio 
of obstruction and delaying the execution ot an> 
decree that may be passed against him and P^ a > e 
for an order in his favour under O. 38, Hr. 5 and o. 

Held, in the ciicumstances of the case and !' el . y . l !’f 

on the affidavit of the prospective • purchaser a 

plaintiff had made out a case for the ( ’ r3er , a ,-r n ^7 
Case law r, f. 87 Cal L J 41 : AIR 1951 Cal loG <15'> 

161) (Prs 4, 11). 
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Note In this case after referring to a number of 
^authorities his Lordship has deduced fourteen guid¬ 
ing principles governing the issue of an order under 
O. 38, Rr. 5 and 0. 

O. 38, Rr. 5 and 6 — Attachment before judg¬ 
ment—Power to be sparingly used. 

Attachment of property is a serious proceeding and 
courts ought to be careful not to lend themselves as 
tools of oppression. 

Where the petitioner vaguely states that the defen¬ 
dants had sold some movable property and had taken 
some outside the jurisdiction of the Court, it would 
be more proper for the Court to demand particulars 
before passing an ex parte order of attachment and 

giving immediate effect to it. AIR 1950 Midh-B 70 
(71) (Pr 3). 


O. 38, R. 5-Order under—Conditions for mak¬ 
ing—Affidavit of plaintiff not verified—Sufficiency 
— (High Court Rules an! Orders-Madhya Bharat 
High Court Rules and Orders relating to Civil 
Courts, Part I, Chap. I, Rr. 26 and 27 — Affidavit 
contents of)-(C. P. Code (1908), O. 19, R. 3—Affi¬ 
davit—Contents of. 

The jurisdiction under 0.38, R. 5, C.P. Code is 
extraordinary and has to be exercised with the utmost 
caution. An order of attachment before judgment 
cannot be made on the mere asking of tns plaintiff. 
Before making the order, the Court must be satisfied 
not only that the defendant is really about to dispose 
°f his property or about to remove it fram its juris- 
diction but also that the disposal or removal is with 
intent to obstruct or delay the execution of any decree 
that may be passed. The satisfaction must be of the 
Court as regards these matters and it must be based on 
some material derived either from the affidavit of the 
party applying under O. 38, R 5 or otherwise. It is 
no doubt not necessary for the Court to state in the 
order passed under O. 38, R, 5, the grounds on which 
its satisfaction is founded, but there must be some 
material on record to indicate that the satisfaction 

D ?\ ill '* s ° r y- AIR Cal 156 and Civil R. No. 
20^ of 1949 (Nag), Rel. on. 1957 Jab L J 234 : 1957 
M P C 1*0 : 1964 M P L J (Notes) 34. 

T 38, R. 5 Attachment before judgment — 
Order when may be passed. 

The provision ia O. 38, R, 5 is exceptional and one 
has to establish a course of conduct on the part of 
the defendant justifying his apprehension that the 
defendant might dispose of his property realized in 
part and likely to be realized in another part. It has 
also to be established that this course of conduct is 
motivated by a desire to prevent the decree-holder or 
at least to obstruct him from realizing the money by 

^. ut T i jg ¥ the decree if and when passed in his favour. 
1961 Jab L J 262 : 1961 M P L J 219. 

7O. 38, R, 5—Attachment before judgment — Re¬ 
quirement necessary for ordering - Court should 
insist upon strict proof of allegations made for 
getting such an order —If a proper case for an order 
under the rule is made out, property not within 
jurisdiction also can be attached - Order for attach- 
mem passed without proper investigation amounts 
to dereliction of its duty by the Court. 


The remedy of an attachment before judgment is 
ceitainly extraordinary. If granted, it casts an obliga¬ 
ti 0 / 1 on the party agiinst whom it is made, even 
betore ho is heard in defence to the suit. The Court 

has therefore to act with the utmost circumspection 
and with maximum care and caution before issuing 
such an order to avoid it becoming a weapon of 
oppression in the hands of unscrupulous plaintiffs. 
In such an application it is incumbent upon the 
plaintiff to state .the grounds on which he entertains 
the belief or approhension that the defendant would 


dispose of or remove the property, or, to give the 
source of his information and belief in the matter. A 
verbatim copy of the provisions of the Code in the 
affidavit in support of the application, ora mechanical 
repetition of the language of the Code without an 
iota or substratum of truth underlying the allegation, 
is merely colourable and constitutes an abuse of pro¬ 
cess of Court. The Court must insist upon strict proof 
of the said allegations. Any order of the Court with¬ 
out a proper investigation whether the allegations are 
well-founded or not constitutes a gross dereliction of 
duty. AIR 1922 Bom 270 and AIR 1938 Pat 101 and 
AIR 1934 Cal 09-1, Followed. The fact that the defen¬ 
dant does not own any immovable property within 
the local jurisdiction of the Court is certainly not 
a ground for setting in motion the machinery of 
attachment before judgment against him; for if a 
proper case is made out by the plaintiff, it is not 
necessary that the property to be attached should be 
within the jurisdiction of the attaching Court. AIR 

1901 Andh Pra 417, Rel. on. AIR 1965 Mad 212 (213) 
(Prs. 4, 5, 6). 

-O. 3S, R. 5—Suit for recovery of rent —'Applica¬ 
tion for attachment before judgment — Allegation of 
defendants’ indebtedness made in affidavit to support 
application — Allegations being necessary under the 
Rule held not defamatory. See Port — Defamation 
AIR 1965 Mys 276. 

—-O. 38. R. 5 — Scope, object and applicability — 
There must be evidence that defendant is about to 
dispose of property with requisite intent — Plaintiff’s 
source of information should be definite. AIR 1955 
NUC (Sau) 741. 

—-O. 3S, R. 5 — Exercise of discretion — Omnibus 
order of attachment. 

The mere fact that a case under O. 38, R. 5 has 
been made out for an attachment before judgment, 
docs not justify the Court to issue an omnibus order 
of attachment of all the moveable and immovable 
properties of the defendants. The Court has to exer¬ 
cise a sound discretion as very often the intention of 
the litigant is to disgrace the opposite party by un¬ 
necessarily asking for attachment of household goods, 
when other substantial property is available for 
attachment. AIR 1952 Sau 125 (128) (Pt C) (Pr 5). 

O. 38, R. 5—“Where Court is satisfied.’* 

A condition precedent to the making of any order 
for attachment before judgment is that the Court 
must be satisfied that the defendants with a specific 
intent are about to do or have done one of the acts 
specified in rule 5 (1) (a), (b). 24 T L J 726, Rel on 
1949 T C L R 56. • 


«-»• lyiapuaiuuii ur removal or wtaoie or 
any part of property.: 

-P- ”£> P-5 — Attachment of deposit lying in 
another Court - Decree likely to be passed against 
defendant for amount equal to the amount lying in 
deposit in District Judge's Court - Defendant likely 
to withdraw amount for purposes other than for 
meeting the possible decree likely to be passed within 
a week or two-The trial Court should be directed to 
attach the amount lying in deposit. 1951 A M L T 87- 
AIR 1952 Ajiner 2 (2) (Pr 1). ^ 

——O. 38, R. 5 —Attachment before judgment — 
Grounds-Dispositmn of property prior to institution 
ot suit—It is no ground and does not giye jurisdiction 
to Court to pass attachment order before judgment — 
There must he intention to enter into transaction 
subsequent to filing of suit. Alii 1955 N U C (Pat" 

——O. 3S, B. 5 — Attachment before judgment _ 

Grounds Is about to dispose of” — Attachment 
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should be made on attempted disposition after suit 
and net before suit. AIR 1955 N U C (Sau) 741. 

”~"0. 38, R. 5 Fraudulent intention to defeat 
claims of plaintiff— Transactions before suit. 

An order under Rule 5, Order 38 should not be 
passed, unless the Court is satisSed that the defen¬ 
dants, w th intent to obstruct or delay the execution 
of a decree that may be passed against him, has 
brought himself within the terms of the rule; and it 
is not sufficient that there are merely vague allega¬ 
tions that the defendant is about to remove the 
whole or any part of his propeity from the local 
limits of the jurisdiction of the Couit. There is, how- 
ever, no rule that transactions before suit could not 
be taken into consideration. 

Where the defendants had dishonoured cheques of 
a large amount of R s . 14,000 admittedly issued by 
them and during the course of about a month the 
plaintiff had supplied goods of the value of about 
one lac and fifteen thousands to the defendants and 
yet when the attachment was levied goods hardly 
worth a few hundreds were found : 

Held that under the ciicumstances the fraudulent 
intention to defeat the claim of :the plaintiffs by 
disposing of their remaining property was legiti¬ 
mately deducible. Case law discussed. AIR 1952 Sau 
125 (127, 128) (Ft A) (Prs 2, 3). 

4. ‘With intent to obstruct or delay’. 

-O. 38, R. 5 (1) — “With intent to obstruct or 

delay.” 

Recovery of a debt is an ordinary incident of a debt. 
By receiving a debt, a debtor dofs not intend to 
obstruct or delay the execution of any decree that 
might be passed against him. AIR 1955 Kutch 14 
(16) (Ft E) (Pr 8). 

-O. 3S, R. 5.—Attachment before Judgment — 

Grounds— Sufficiency. 

The question of reasonability or justifiability of 
apprehension in the mind of the plaintiff regarding 
the fact that bis dues might remain unpaid cr his 
justifiability of his being nervous about their recovery 
are not factors which should weigh in determining 
the fact whether the attachment before judgment 
was applied for sufficient grounds. The suffi¬ 
ciency of grounds will have to be determined with 
reference to the legal requirements under O. 38, R. 5. 
ILR (1954) Madh B 62; AIR 1953 Madh B 247 
248 (Ft. B) (Pr. 6). 


Attachment before judgment is an extraordinary 
remedy which should be granted with due cicum- 
spection and only in those cases in which there is the 
most perfect good faith on the part of the plaintiff. 

i ^ ffiys down two conditions wlRch are 

both indispensable : first, that the defendant is about 
to dispose of the whole cr any part of bis property 
from the local limits of the jurisdiction of the Court; 
secondly, that this has been done with intent to 
obstruct or delay the execution of any decree that 
may be parsed against him. 27 Mys. II C R 29 k 13 
Mys L J 143, Rel. on. 

Wh ere there is no allegation of intention on the 
part of the defendant to obstruct or delay execution 
in the affidavit of plaintiff in support of his applica¬ 
tion for attachment before judgment and the defend¬ 
ant in his counter affidavit states that he has no such 
intention, no case is made for issuing an order of 
attachment under O. 38, R. 5, Civil P. C. 31 Mys L J 
22 : AIR 1951 Mys 122 (123, 124) (Frs 4, 5). 

5. Security for producing property in Court. 

-O. 38, R. 5 — Security bond in favour of Court — 

Enforcement — Procedure. See Ibid, S. 145, AIR 
1957 Madh Fra 98 (DB). 

6. Extent of surety’s liability. 

— 0« 38, R. 5 — Security bond — Liability under 

cannot be enforced unless it is registered. 

Only where the terms of the agreement have been 
incorporated in a decree or order, registration of the 
agreement is unnecessary ev en with regard to im¬ 
movable property outride the scope of the particular 
suit in which the decree (or order) is passed, as the 
entire agreement must be considered to have been 
incorporated in t he decree (or order\ the decree (or 
order) being sufficient evidence of its terms. Hence 
the liability under the security bond cannot be en¬ 
forced unless it is registered. (1965) 2 Andh L T 248. 

-O. 38, R. 5 — Diamissal of suit absolves surety 

from liability under bond — AIR 1928 Bom 42, 
Not foil. 

Since the liability of the surety is determined by 
and is co*extcnsive with the terms of the bond, and 
since under the terms of the bond the liability can 
be imposed only if the suit is decreed, the 
of the suit must have absolved him from the liability 
under the bond. I L R 31 Mad 330 foil. AIR 192 
Bom 42 Vot foil. Case law referred. (1965) 2 In 
L T 248. 


-O. 38. R. 5 —Applicability—Intention to obs¬ 
truct or delay execution not proved—Attachment 
cannot be ordered. 

Where the evidence adduced by the plaintiff shows 
that at the time of the institution of the suit the de¬ 
fendant had already left place where his property 
was situated and he was thinking of disposing of the 
property, but there is no evidence to establish that 
the defendant was doing so with the iDtent to delay 
or obstruct the execution of the decree that mic ht be 
passed in that suit, no order for attachment before 
judgment can be granted. ILR (195?) Madh B 29 : 
AIR 1953 Madh B 90 (Ft A) (Pr 3) (DB). 

-O. 38, R. 5—Attachment before judgment cannot 

be ordered unless requirements^ of Order 38, Rule 5, 
Civil Procedure Code are satisfied—Most important 
requirement is that defendant was acting with intent 
to delay or obstruct the execution of any decree to be 
passed — Intention is an internal fact and has to be 
determined having regard to all circumstances. 1965 
M P L j (Notes) 126. 

-O. 38, R. 5 — Attachment before judgment — 

When can be ordered. 


>. 38, P, 5; S. 145- Security boud for production 
ipei ty — Removal of property—Effect on sure i ., 
ity. . 

i surety bond executed under O. 38, R. 10 
oi Form 6 of App, F. of C. P. Code the under* 
l given by the defendant or the surety is eitner 
)duce the property or the value of the s* 
when so required to the satisfaction 
e that might be eventually passed in 
r the law the surety bond has to be given i«« 
re of acy conditional order of attacnm 
without the existence of any such orde.. 1 
jssible for the surety therefore to take advant 
i removal by the defendant or some y 
f or by the person who was for the ti h 

stody of the property of the detent a U ^ 

lally attached under the Rule. Such e 

7,Ss , . u szr& , r!nr ?*$■&.» 

nt or initalment decree— Effect or. 

is nothing to limit the "eamngofthe ^ 
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relate to a decree passed on adjudication by Court 

0J j C j nSen * or com P rom i s e between the parties, pro¬ 
vided the decree in question is neither collusive nor 
fraudulent nor obtained with a view to prejudice the 
interests of the surety. Even if the surety is not a 
contesting party to the decree it would as well affect 
him provided under the terms of the bond itself the 
liability of the surety is not limited in any manner. 

The matter eventually rests upon construction of the 
surety bond. 

Further, a decree continues to be a decree for pay¬ 
ment of money though it is payable in instalment 
and there is no reason why a decree though a consent 
decree and payable in instalments, should not be 
equally binding on the surety unless he had succeed¬ 
ed in shoving otherwise that the liability under the 
surety bond had been extinguished. AIR 1932 Cal 
858, Rel. on. I L R (1957) 9 Assam :183 : AIR 1957 
Assam 71 (73) Pt B) (Pr 5) (DB). 

—-O. 3S, R 5 — Surety in respect of attachment 
before judgment — Decree passed in suit cannot be 
executed against him—Decree-holder must first obtain 
order adjudging amount payable by suretv and exe¬ 
cute that order under section. See Ibid, S. 145. 4 IR 
1964 Guj 26*0. 

“7 O* 38, R. 5 — Court responsible for a change in 
situation after furnishing of surety — Chance mate¬ 
rially affecting surety bond — Effect on liability of 
surety. 

Held on facts that the liabilitv of the surety under 
a surety bond executed by him under Rule 5 of O. 38 

• u i ^ P* Code may be determined by the Court it 
it had itself been responsible for a chance in the 

ci h» r. ^« • ■.L ' « L . _ i _ • ll (r . i ® r . 

the 
lorn 

am i_.au Ain luzu viaQ :ilJ, l‘Oll. If 

the surety could establish to the satisfaction of the 
Court that the order making the decretal amount 
payable in instalments had so materially affected the 
terms of the surety bond as to make it very onerous 
on the surety to keep himself bound by the terms of 
the bond, he (surety) would he entitled to ask the 
Court to relieve him of the obligation under the 
surety bond. 1961 MPLJ (Notes) 155. 

O. 38, R. 5- Surely bond — Death of defendart 

4 i nr n.. « l ^ ^ ^ • ■ I • ^ . . 
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excluded from the sum of Rs. 10,000 mentioned in 
the second surety. 

Held, that the principles set out in Ss. 133 to 139 
of the Contract Act, clearly applied to the case and, 
therefore, in the circumstances, it must be held that 
B s surety took the place of A’s surety which, there¬ 
fore, stood discharged. ILK (1958) Punj 1306 : AIR 
19oS Punj 337 (338) (Pr 5). 

O. 38, R. 5 — Surety bond executed for avoiding 


> - --r —-- Ul UCI Cliu all 

pending suit — Decree against his assets—Liability 

of surety. 

Where the sureties take upon themselves to pav 
the decretal amount in place of the defendant if the 
suit against him is decreed, the mere fact the defen¬ 
dant dies during the pendency of the suit v ill not be 
of any importance and will not absolve the sureties 
of their obligation so long as the decree is against his 
assets in the hands of his legal representative. I L R 
(1952) Patiala 27 : AIR 1952 Pepsu 22 (Pt B) (Pr 4). 

D. 3S, R. d (1) Surety bond — Discharge — 

Execution of subsequent surety bond — Effect _ 

(Contract Act (1872), Ss. 133 to 139). 

On the day on which an applicalion under S. 20 
of the Arbitration Act, was presented, the plaintiffs 
asked for attachment before judgment. The Court 
issued warrants of attachment conditional upon the 
furnishing of surety in Rs. 1,000. The surety was 
furnished by A and the warrants were withdrawn. A 
few days later, the plaintiffs applied for the sealirg 
of the foundry and workshop in respect of which 
differences had arisen between the parties and for the 
appointment of a receiver. B was produced as surety 
to the extent of Rs. 10,000 and the matter was not 
proceeded with further. There was no mention of 
the first surety at the time the second surety was 
given and there was nothing to show that the liabi¬ 
lity aiising under the first surety was preserved ro 


attachment before judgment in pursuance of order 
under O. 38, R. 5 — Surety snatching it from Nazir 
after execution and delivery — Surety if liable — 
Enforcement of bond against surety — See Ibid 
s. 145. AIR 1955 N U C (Raj) 5407. 

7. Attachment of property outside jurisdiction 

“ 33, R. 5—Attachment before judgment under 

S. 136 — Order of attachment sent direct to Civil 
Court and not to District Court within whose local 
jurisdiction properly is situate—Attachment by such 

Court is void-See Ibid, S. 136. AfR 1963 All 320 

(Db). 

~ 38, R- 5—Properties situate beyond jurisdic¬ 

tion of Couit—Power of Court to levy attachment — 
Applicability of S. 40 - See Ibid, S. 40. AIR 1961 
Andh-Pra 417. 

O. 3S, R. 5 — Attachment before judgment cf 
property situated outside the district — Provisions of 

8. 130 are procedural — Non-compliance with them 
does not render attachment invalid — See Ibid 
5. 136. (’03) 65 Punj L R 609. 

8. Effect of attachment. 

R- 5 and O. 21, R. 42—Attachment under 

O. ob, H. 5 — Attachment cannot be regarded as one 
under O. 21, R. 42, even if O. 21, R. 42, were the 

P) 0 ^ 1 £ r °, V ’ si0n * aw to a PPly—Attachment under 
■ “L '■ ‘*2, is not proceeding in execution so that 
any question relating to such attachment between 
pai hes to suit has effect of attracting S. 47 — Under 
o. 5L, attachment by itself is not a mode of execution 
—Attachment is a process in execution but does net 
ol itself, constitute execution. 1965 K>r I till.’ 
1965 Ker L T 341 : (1965) 1 Ker LR 505 AIR 
1965 Ker 2SS (293) (Pt D) (Pr 19). ' 

— O. 38, R. 5— Applicability— Attachment before 
judgment Attachment before judgment not being 
attachment in execution, S. 60 does not apply to such 
attachment : AIR 1959 Punj 324, Fell — See rhid 
S. 60 (ccc). (’63) 65 Punj L R 609. ’ 

- tKSL-fep 

Simj 2 "l (DW *** ~ S " «*•- »• «• «« 

o. 38, R. 5—Attachment of decree before iude- 

nient it amounts to an injunction or stay order_See 

Limitation Act (1908), S. 15. AIR 1957 Trav-Co 40 

9. Liability for wrongful attachment. 

—— O. 38, R. 5 — Suit for damages for wrongful 
attachment before judgment — Malice, proof of is 

not enough - Absence of reasonable or probable 
cause should be shown -See Tort-Malicious Abuse 
of Civil Process. AIR 1962 Raj 164 (DB). 

10. Conditional attachment 
O. 38, R. 5 — Ncn-compliance with rule 


Where the trial Court passed an order of attach¬ 
ment before judgment containing a direction that 
defendant should show cause on a certain day whv 
the order should not be made absolute, but it was nrq- 
clear whether a notice to show cause was aetuafv 
issued and served upon the defendant, and defendant 
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being a displaced person it was extremely unlikely 
mat she was in a position to furnish security for a 
sum of Rs. 50,000 or 00,000 : y 

Held that, assuming that the provision ; of O. 38, 
K. 5 were not properly complied with, the defendant 

n pt suffer as a result of ,h >s irregularity. AIR 
I9o0 Ajmer <0 (71) (Pt A) (Pr 7). V 

——O. 3S, R. 5 — Effective attachment—Attachment 
oi decree — Conditional attachment under O. 38, 
R. 5—See Ibid, S. 04. AIR 1954 Bom 251 (DB). 

O. 38, Rr. 5 and 6 — Order under — Non. 
compliance with rules. 

An order for attachment before judgment passed 
without complying with Rr. 5 and 6 is both irregular 
and objectionable. But such an order is not neces¬ 
sarily ultra vires or void ab initio. The order should 
be set aside, but a conditional attachment should be 
maintained and the Court which levied the attach¬ 
ment should go into the question after issuing a 
proper notice in accordance with the rules. AIR 1950 
Cal 36$ (Pt A) (Pr 3) (DB). 

"P*. 3 ^> R. 5 — Scope — Court can order only 
conditional attachment Court is bound to consider 
offer of defendant. 

The only attachment that is contemplated by R. 5 
aS the conditional attachment by the same order 
directing the defendant to furnish security or to 
appear and show cause why he should not furnish 
security. Where the defendant states that he is pre¬ 
pared to furnish sufficient security to the satisfaction 
of the lower Court, the lower Court is bound to con¬ 
sider the question of security and it is only on failure 
furnish security that attachment could have been 
ordered. 1961 Ker L T 946 : (1961) 2 Ker L R 579 • 
AIR 1962 Ker 261 (262) (Pt Dj (Pr 6). 

O. 38, R. 5 (1) and (3) — Attachment before 
judgment Conditional order made without making 
alternative order — Legality. 

An order under O. 88, R. 5 (1) is an alternative 
order directing the defendants to furnish security or 
to appear and show cause why security should not be 
furnished. A conditional order of attachment made 
without making an alternative order to furnish secu- 

v ^ ^ ^ ^ why security should not be 

furnished is not in accordance with law. AIR 1955 
Kutch 14 (15) (Pt A) (Pr 5). 


*-O. 38, Rr. 5, 9—Attachment before judgment — 

Conditional order for attachment before judgment — 
Security given by defendants and objection raised 
against attachment—Court holding inquiry—Plaintiff 
in revision contending that inasmuch as security had 
already been furnished inquiry ought not to have 
been proceeded with — Held, that furnishing of 
security was tentative — Final order on plaintiff’s 
application could only be passed after inquiry under 
R. 5 was made. AIR 1955 N U C (Madh. B-) 45. 

-O. 38, R. 5 — Conditional attachment before 

judgment. 

A conditional order of attachment must be accom¬ 
panied by an order directing the defendant either to 
furnish security or to show cause why he should not 
furnish security within a prescribed period. If a 
conditional order is not accompanied by such a 
direction to the defendant, it is ultra vires. AIR 1951 
Madh Bha 82 (2) (83) (Pt B) (Pr 3). 


-O. 38, Rr. 5, 6 — Waiver — Order under R. 6 

without complying with R. 5—Effect on attachment 
—Waiver of irregularity. 

Under R. 5, when an application is made for 
attachment before judgment, tne Court has (l) either 
to direct furnishing of security within the time fixed 
by it or (2) to ask the defendant to appear and show 


S (1908), O. 38, R. 5, Note 10 

cause why he should not furnish sPnnWf,, tu j 
^der R. 6 is conditioned upon non-fulfilment 

“K 5 - Th ? ? rde **s under R. 0, before compS 
With the provisions of R. 5, are therefore irr« 

virl^ b or C ‘ah n * b *r ^ not necessarily <dt?a 

set aside. cLS ,eTr,'e“ d be 

R T 5 U L W ™ re f the Pfayerof the plaintiff under O. 38, 
as mentioned in his application, was substan 

auoted "th j ! ed hl the °l der *£lf a ^ after havfng 

asked to h tL Prayer ,n the , cr r der -the defendants were 
asked to show cause and further the defendant? 

when they showed cause, took no objection to the 

had ,h *' ,he provlslo “ »' »• 5 

noSjplfa',,ee d «h J .t^SsiS SFiffu# 

could have very well told the Court to give them an 
opportunity, alter necessary orders were passed under 
,' 3 ’ t0 "3 heard and to show cause. As they did not 

° f i^ 6 klnd they must he taken to have 
waived the irregularity committed by the Court below 

in not complying with provisions of F. 5 and, there- 

lore, the order passed under R. 0 should not be set 
aside on appeal. 

Held further, that it is often difficult to draw a 
linebetween-degiih'ty’ and ‘irregularity’ but it must 
be held that, broadly speaking, the test is whether 
the party can waive the objection. If he can waive it, 
ie failure to comply with the provision of law will 
be mere irregularity; if he cannot, would be a nullity 

?11 r flf /n 19 ? 4 B L J R 441 * AIR 1955 Pat 115 
(116, 117) (Pt A) (Prs 2, 6) (DB). 

O. 38, R. 5 (3) — Conditional attachment. 

A conditional order of attachment cannot be made 
without at the same time making an order directing 
the delendant to furnish the security or to show 
cause why he should not furnish security. Without 
such an order, the direction for conditional attach¬ 
ment will be invalid. AIR 1923 Cal 6$9; AIR 1920 

?ZL 5 r 26 ; AIR 1234 A11 165 ’ AIR 1933 All 759 & AIR 
193/ Lah 760, Rel. on. 1949 TCLR 56. 

11. Forms. 

O. 38, Rr. 5 and 6 and Appendix F, No. 6 —Form 
of surety bonds — Effect stated, AIR 1955 N U C 
(Assam) 380. 

O. 38, Rr. 5 and 6 —Attachment before judgment 
— Forra -Unconditional order—Legality. 

An unconditional order of attachment before judg¬ 
ment cannot be passed unless the defendant is direct¬ 
ed within a time to be specified either to furnish 
security or to show cause why he sh mid not furnish 
security and within that prescribed period he fails 
either to show cause or to furnish security. Unless 
and until such opportunity is given to the defendant 
an unconditional order of attachment canno: be 
issued. AIR 1927 Cal 35^, Rel. on. AIR 1951 Madh 
B 82 (2) (83) (Pt A) (Pr 3). 


-O. 38, Rr. 5, 6, 7, O. 21, R. 54, S 64, Sch. 1. 

Appendix E Form No. 24, and Appendix F, Form 
No. 5 - Attachment before judgment —Froper Form 
to be used. 

An attachment of immovable property before judg¬ 
ment made in Fcrm 5 of Appendix F in Schedule I 
cannot be said to be bad on the ground that such 
attachment should have been made also in the 
manner provided in O. 21, R. 54 (1), that is, in Form 
No. 24 of Appendix E of Sch. I, Form No 24 which 
speaks of a decree already passed cannot be used in a 
case of attachment before judgment. Nor can the por¬ 
tions of it be amended suitably to conform to the 
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provisions of attachment before fudgment. The Code 
itself has prescribed three Forms Nos. 5, 0 and 7 of 
Appendix F of Schedule I to be used when orders for 
attachment before judgment are passed under Rr. 5 
and 0 of O. 38. When an enactment provides for a 
particular thing to be done in a particular manner 
and prescribes a particular form to be used to satisfy 
that prescribed manner, it will not be open to the 
Couit to make use of any other form in a mutilated 
or amended manner. 

Order 21, R. 54 ( 1 ) does not speak of a mode or 
manner of making the attachment. It relates to the 
form in which the order of attachment in execution 
should be made, and once such order is made, then 
would come the manner in which it should be served 
or proclaimed and for that, one has to look to sub- 
cl. ( 2 ) of R 54. ILR 43 Pat 783 : 1963 BLJ R 445 • 
AIR 1963 Pat 286 (287) (Pt A) (Pr 3) (DB). 

7. °* 5 Forms — Procedure for issuing 

notice should be strictly followed. AIR 1955 N U C 
<Raj) 1368. 

12. Appeal. 

~ °; Rr * 5 and 6 «nd O. 43, R. 1 (q) — Lower 

Court s discretion under O. 38, R. 5 — Interference 
by appellate Court. 

Where the trial Court ignored the material diffe¬ 
rence between the suit property and the property 
chat could be attached and although the Court tried 
to safeguard the defendant’s interest, no such care 

was taken to safeguard the plaintiff’s interest in the 
matter : 

,^ e J d ’ that this was a fit case for interfering with 

iQ-a i S . Cretl °” f*f rcised by the lower Court. AIR 
19 d 0 Ajmer 70 (71) (Ft B) (Pr 8 ). 

—p. 38, Rr. 5 and 6 ; O. 43 , R. 1 (q) — Order dis- 
missing application — Appeal. 

An order dismissing an application under O. 38, 
u. 5, where there was no conditional order of attach. 

under O 3*8 ^ can “?f b ? said to an order 

ai?u. a 6 ’ ? nd> acc °rdingly, it is not appeal- 

U955) l 0 Cal 4 e 78 ^ °* °* 41 * R ‘ 1 ^ ILR 

^ra?tarhJ^ r, , 5 h 6 f (1) ’ °’ 43 ’ R ‘ (^“Application 

„ent before judgment — Court ordering 

la l 1 ?t t!“ci! UaChmeDt , wh , en ,SSu, ng notice to defen. 

t 0 £ h f w cause why he should not furnish secu¬ 
rity—Defendant showing cause and also praying 
for release of properties from attachment — Cbder 
refusing defendant s prayer falls under O. 38 R 6 
( 1 ) and is appealable. ’ 

Where on an application under O. 38, R 5 for 
attachment before judgment, an interim attachment 
of the properties is ordered by the Court when notice 
is issued to the defendant to show cause why he 
should not furnish security and the defendant Vot 
nly files a counter-statement showing cause but also 

makes a prayer therein requesting the Court to re- 

S V prope * ties * rom interim attachment already 
effected and the Court passes an order holding that 

the properties are not exempt from attachment such 

an order necessarily implies rejection of the cause 
shown by the defendant for not being called upon to 
furnish security and as such falls under O. 38, P R 0 

( 1 ) and is appea able. In another view of the matter 

also, the order falls under O. 38, R. 6 m an( i 
appealable. AIR 1933 Cal 757, Foil. 75 Mad L W 

C 9fi21 19 9 63 M 1 H d T W I N o^, ! ILR (l962 > Mad 1171: 

(P? A) (Irs J 5) 1 259 S AIR 1902 Mad 444 M46) 

7 ;9 k 38 > *? r - 5, 6 —Discretion — Order should not 
he lightly interfered with - But if Lower Cour 
ignores conditions for the order and proceeds on no 

AIR 1955 N U C U ( t Sauj 74 A l PPellate ^ f ° interfere ' 
iVol. 3.] Fn.D. 20 . 
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O. 38, R. 5, O. 41, R. 1 — Order under O. 38. 
R. 5—Appeal. 

Where the lower Court has correctly stated and 
appreciated the most material facts in the case and 
has not misunderstood or misapplied law and has 
deliberately used the discretion entrusted to it by 
law the appellate Court will not interfere with the 
order under O. 38, R. 5. AIR 1934 Cal 694; AIR 1941 

178, Rel. on. AIR 1952 Sau 125 (128) (Pt B) 
\tr 

13. Revision. 


O. 08 , R. 3—Scope — Revision-Plaintiff apply- 
ing tor attachment before judgment — Court ordering 
show cause notice—Order not revisable. See Ibid 
S. 115. 1960 Nag L J (Notes) 43. ’ 

~ ’. 9 ' 38 > 5—Application under — Dismissal — 

Revision. See Ibid, S. 115. ILR (1955) 1 Cal 478. 

-O. 38 Rr. 5 6 , O. 43, R. 1 (q), S. 115 - Plaintiff 

applying for attachment before judgment —Court 
directing interim attachment of paddy and after hear 
ing parties ordering release of portion of property to 
the plaintiff—Court further directing that if defen¬ 
dant so desired he could pay value of paddy at nirak 

rate and get paddy released from attachment-Court 

further directing defendant to file written statement 
showing actual quantity of paddy required for culti¬ 
vation and lor maintenance of his family and observ¬ 
ing that appropriate orders would be passed on such 
statement on hearing both sides-Held it was not 
clear whether the order passed by the Court would 
fall under O. 38, R. 5 or under R. 6 —Hence benefit 
ot doubt should be given to defendant and he should 
be allowed to file revision petition against the order 

iSo7 n r n° i fi 6 appeal under °- 43 > R - 1 (<J‘- AIR 

192 ( Cal 354, Rel. on. 1961 Ker L T 946:(1961)2 Ker 

L R o79:AIR 1962 Ker 261 (262)(Pt A) (Pr 2). 

—O. 38, R. 5 and S. 115 (c)—Court allowing appli¬ 
cation for attachment on plaintiff’s aflSdavit which 
was not in law an affidavit at all and no material for 

requisite satisfaction — Interference in revision iusti 
fied. 1964 M p L J (Notes) 34. vision justu 

■—— O. 38, R. 5 and S. 115 — Revision—Attachment 
before judgment can be ordered only when condi 
tions of O. 38, R. 5 are satisfied—No intention to di s I 
pose of property after suit — Court cannot attach 
before judgment — Such attachment is exercise of 
jurisdiction not vested. AIR 1955 N U C (Pat) HI. 

ORDER 38, RULE 6 
SYNOPSIS 

(Civil P. C. (1908), O. 38, R. 0 .) 

1 . Scope. 

2. Appeals. 

3. Form of bond. 

1. Scope. 

38 ’ Rr -, 6 and 8 ~ Limitation Act (1908), Arts 
11, 120—Attachment before judgment — Dismissal n( 
claim by third party before decree-Suit by claimant 
for establishing right to such property - Art 12 rt 

An P WR( 0 HC) rt 29i: 566 Um - ACt (19 ° 8) * Art ’ «• MW 

ion subsequently but before filing of execution-Pe ' 
tion dismissed as not pressed but without m-pii.yjl!, 1 * 

to rights of ‘claimant’-Suit to set aside order aTd ^r 
raising attachment—Suit is not under O 21 R 

Limitation for suit is not under Art li kI T ^ 
120. 5 „ Ibid. O. 88 , R. 5Tir1,U 

does not apply. Aat’TiiSS ^ U'ciAssanf,’ - R - 5 ~" R - 
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CIVIL PROCEDURE CODE (1908), O. 38. R. 6, Note 1 


O. 38, R 6—Admiralty jurisdiction when attrac¬ 
ted—Scope and extent — Unpaid vendor not allowed 
by master of ship to exercise his right of stoppage in 
transit—Admiralty jurisdiction—Entering appearance 
without protest or releasing attached ship by payment 
of security— Does not amount to submission to ad¬ 
miralty jurisdiction. See Letters Pateut (Cal), Cl. 32. 
(’62) 66 Cal W N 1083. 

-O. 38, Rr. 6 and 5-Petition under—Intention of 

defendant—Duty of Court—-Matters to be considered. 
See Ibid, O. 38, R. 5. AIR 1951 Cal 156. 

-O. 38, R. 6—Order of attachment passed without 

complying with O. 38, Rr. 5 and 6—Effect. See Ibid, 
O. 38, R. 5. AIR 1950 Cal 368 (368) (Pt A)(Pr 3)(DB). 

-O. 38, Rr. 6 and 7—Non-compliance with S. 136 

— It does not invalidate attachment itself. See Ibid, 
S. 136. AIR 1963 Ker 193. 

-O. 38, R. 6(1) - Order under, when can be made. 

Till the defendant fails to furnish security no order 
of attachment can be made. AIR 1955 Kutch 14 (16) 
(Pt C) (Pr 6). 

-O. 38, R. 6 (1)—Specification of sum and time. 


ment before judgment, are not sufficient to raise a 
presumption that the notice under O. 21, R. 54, C. P. 
Code, as given in Form 24 of Appendix E was in fact 
issued. No such presumption can be made merely on 
the basis of the admission of the judgment debtor,, 
when there is no evidence aliunde that such an at¬ 
tachment was in fact ordered to be made. Mere ad¬ 
mission of the parties, without anything more is not 
enough to constitute attachment which should be 
done in the manner prescribed in R. 54 of 0.21, 
C. P. Code. AIR 1934 P C 217, Ref ILR (1954) Cut 
345 : 20 Cut L T 436 : AIR 1954 Orissa 222 (222, 
223) (Prs 3, 6) (DB). 

-O. 38, Rr. 6, 5; S. 115, O. 21, R. 54 (2)- Attach. 

ment when accomplished—No lack of jurisdiction in 
Court passing order—Exercise of jurisdiction in illegal 
or irregular manner—Defect can be waived. See Ibid,. 
O. 21, R. 54 (2). AIR 1963 Pat 286 (DB). 

-O. 38, R. 6 — Order under R. 6 without comply¬ 
ing with R. 5 — Effect on attachment—Waiver of 
irregularity. See Ibid, O. 38, R. 5. AIR 1955 Pat 113- 
(DB). 

2. Appeal?. 


The sum for which security is to be furnished has 
to be specified. The direction that security be fur¬ 
nished of the amount which would be recovered 
from the defendant’s debtors is not specifying the 
sum. Further, the order must direct that securitv be 
furnished within the time fixed. AIR 1955 Kutch 14 
(16) (Pt C) (Pr 6). 

—O. 38, R. 6—Applicability. 

Sub-r. (2) can be made applicable when sub-r. (1) 
does not apply. Sub-r. (1) applies when the defendant 
either fails to show cause or fails to furnish the secu¬ 
rity. If security is furnished there is no question of 
showing cause. If security is not furnished question of 
showing cause arises. If neither security is furnished 
nor cause is shown, an order of attachmeot has to be 
made. When cause is shown or security is furnished, 
the conditional order of attachment, if made, is to be 
withdrawn. Sub-r. (2) does not contemplate a stage 
of showing cause or furnishing security after an order 
of attachment under sub-r. (1) is made. Both the sub¬ 
rules make reference to the first order under O. 38, 
R. 5. AIR 1955 Kutch 14 (16) (Pt D) (Pr 7). 

-O. 38, Rr. 6, 5 — Conditional attachment before 

judgment—Must be accompanied with requisite direc¬ 
tion to defendant — Absence of — Effect. See Ibid, 
O. 38, R. 5. AIR 1951 Madh Bha 82 (2). 

__O. 38, R* 6 — Unconditional attachment before 

judgment. 

An unconditional order of attachment cannot be 
passed unless the defendant is directed within a time 
to be fixed either to furnish security or to show cause 
why he should not furnish security and within the 
prescribed period he falls either to show cause or to 
furnish security. Unless and until such an opportunity 
is given to the defendant an unconditional order of at¬ 
tachment cannot be issued. AIR 1951 Madh-B 82 (2) 
(83) (Pt A) (Pr 3). 

-O. 38, R. 6—Attachment before judgment—Power 

to be sparingly used—Court should demand parti¬ 
culars before passing ex parte order of attachment. 
See Ibid, O. 38, R. 5. AIR 1950 Madh-B 70. 


-O. 38, R. 6, O. 21, R. 54 — Attachment before 

judgment — Proof of — Presumption —When can be 
made —(Evidence Act (1872), S. 114). 

The facts that a notice under O. 38, R. 5 of the 
C. P. Code had in fact, been issued and served and 
that a claim had been preferred to the attachment by 
a third party terminating in an admission by the 
\ udgment- debtor that there had really been an attach- 


-O. 3S, R. 6 — Exercise of discretion by lower 

Court—Interference in appeal. See Ibid, O. 38, R. 5. 
AIR 1950 Ajmer 70 (71) (Pt B) (Pr 8). 


-O. 38, Rr. 6, 8; O. 21, R. 63, O. 43. R. 1 (q) — 

Attachment before judgment — Objection by third 
party to such attachment — Objection allowed — 
Order allowing objection not appealable under 0.43,. 
R. 1 (q)—Suit maintainable under O. 21, R. 63. 


The expression “where the defendant shows such 
cause” in sub-r. (2) of O. 38, R 6 can have relevancy 
only to the‘cause’ contemplated by sub-r (I), namely 
“why the defendant should not furnish security,” 
and has nothin? to do with the ‘cause’ shown by a 
third party against the attachment of property, by 
setting up title to the property in himself or herself. 
Where the claim of such third party is allowed the 
order comes under O. 38, R. 8. Hence no appeal lies- 
under O. 43, R. 1 (q) against such an order. All the 
rules bearing on investigation of claims and objec¬ 
tions including O. 21, R. 03 govern the enquiries 
under O. 38, R. 8, and an order on a claim petition 
can be assailed by means of a separate suit instituted 
within the period of limitation : AIR 1918 Mad 2c- 
(FB); AIR 1936 All 635, Rel. on. ILR (1961) Andb 
Pra 26: (1961) 1 Andh W R 209 : AIR 1961 Ando 
Pra 385 (3S7) (Prs 14, 15, 16; (DB). 

-O. 38, Rr. 6 and 9; O. 43, R. 1 (q) — Appeal 

Scope of O. 38, R. 9-Unconditional order of attach¬ 
ment may be appealed from — Similarly withdraw* 
of attachment or any order under cl. (2) of n. o may 
be appealed from. But withdrawal of attachment after 
unconditional order of attachment does not un Q 
R 6 (2) and therefore is not appealable. A1H 


C (Assam) 380. 

D. 38, Rr. 6. 5, O. 43. R. 1 (q). S. n 5 -PlaintiIJ 

dug for attachment before judgment , 

ting interim attachment of paddy and alte 
ng parties ordering release of portion ° P 

to the plaintiff-Court fuither directing that. 

idant so desired he could pay value of 
rate and get paddy released f rom a tachment 

nrt further directing defendant to file 

nent showing actual quantity of ^^Tmily 
ultivation and for maintenan 

observing that appropriate or u 0 fL sides — 
d on such statement on he ^ing both sides 

. it was not clear " he ‘H r fi * R | „r under R. 6 
lourt would fall under O. o8, R5. or ^ defen _ 

nee benefit of doubt shoul g . . peti- 

and he should be al owed to file rev. 


CIVIL PROCEDURE CODE (1908). O. 38. R. 6. Note 2 


r Dde o«?' 43, R ‘ 1 See Ibid , 38 > R 5 - AIR 1962 
ILer 2tfl« 

TTT?' 38 • 8 -Appeal-Interference in. See Ibid. 

0.38, R. 5. AIR 1955 NUC (Sau) 741. 

3. Form of bond. 


O. 38, R. 6—Form oi surety bond—Non-compli- 

a “• E - 5 - AIR 1955 NVC 

779: , 38, B. 6—Bond not in name of officer of Court 
-Validity. See Ibid, S. 145. AIR 1958 Assam 15 

ORDER 38, RULE 7 


O. 33, R. 7 Attachment of movable property 
before Judgment-Property attached kept in custody 
ot third party on his executing bond to return goods 
and to pay price of goods if he failed to do so- 
Goods destroyed by fire — Enforcement of liability 
under bond by application - S. 145 if attracted - 
burety i t can plead in defence that he was not liable 

9 ,5^*^ d ^«>yed by act of God. See Ibid, 
o. 145. AIR 1962 Assam 23 (DB). 

Q~Tofl‘ 136 — Non-compliance with 

tk- 1 invalidate attachment itself. See 

Ibid, S. 136. AIR 1963 Ker 193. 

Z ^3, R* 7 — Attachment before judgment — 
Procedure - Irregularities - Effect. See Ibid, O. 21 
R. 54. AIR 1961 Orissa 22 (DB). 

7 ° 7| 5 * °* 21 » R - 54; S. 64, Sch. I, 

Appendix E, Form No. 24 and Appendix F, Form 

ISo 5 — Attachment before judgment — Proper Form 

tiibeused. See Ibid, O. 38, R. 5. AIR 1933 Pat 286 

°- 38 R. 7 — Order of attachment — When be- 
eomes effective. See Ibid, S. 64. AIR 1955 Pat 231 

ITT?* ^ R * 7—Valid attachment. See IbiL O 
R. 54. AIR 1955 NUC (Raj) 270 (DB). * ~ ’ 

ORDER 38, RULE 8 

lT _ l < 90 38 in r \ 8 and . uT Limitation Act (1908), Arts. 
,m7; 12 k Attachment before judgment -Dismissal of 

claim by third party before decree— Suit by claimant 

for establishing right to such property — Art ion 

S'AUWR (H 11 C) Se 2 9L mi,ati0n ACt (1908 >- A *-“- 

—O. 38, Rr. 8 and 5 and O. 21. R. 58 - Objection 
by claimant, to property attached before judgment 
must be considered on merits - Subsequent decision 
of insolvency Court holding transfer of property in 
favour of claimant by defendant as act of Insolvency 
—Objection cannot be thrown out on this ground 
when claimant was not party to insolvency proceed’ 
ing. See Ibid, O. 38, R. 5. AIR I960 All 615. a 

——O. 38, R. 8 —Attachment before judgment — 

I ailure to raise objection to attachment—Res iudicati 
-Party not barred from raising the same 7n eve 
cution. See Ibid, S. 47. AIR 1964 Andh Pra 99. 

——O- 38, R. 8 — Attachment before judgment — 

underO d 8K n ( ?9 apply 7 S “j‘ against an order passed 
under O. 38, R 8 can he hied within period pres- 

cribed under Art. 120. See Limitation Act (190H) 

Art. 11. AIR 1964 Andh Pra 99. * 

——O. 38, R. 8 — Applicability — Order of stay — 
What operates as - Mere filing of suit to vacate cer- 

mooqi c er ,r° es . n . ot operate as sta y- See Limitation Act 
(1908), S. 15. AIR 1964 Andh Pra 13 (DB). 

Pm 0 ;» 8, ?• 8 7 Limitation Act (1908), Arts. 11 and 
Attachment before judgment Claim petition- 
Suit decreed - Disposal of claim petition subse- 
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quently but before filing of execution — Petition dis¬ 
missed as not pressed but without prejudice to rights 
of claimant — Suit to set aside order and for raiding 
attachment - Suit is not under O. 21, R. 63 - Limi- 
tation for suit is not under Art. 11 but under Art 120 
ee aid, O. 08 , R. 5. AIR 1962 Andh Pra 469 (DB). 

777°;. 3 \ B- 8 7 Attachment before judgment — 
Objection-by third party to such attach ment-Ohiec- 
tion allowed Order allowing objection not anneal 

SnW-iL 1 (0) - 8uit mainteinable uS; 

O. 21, If. 63. See lb d, O. 38, R 6 AIR lOfii * jl 
P ra 385 (DB). A,W 1)61 Andh 

O. 38, R. 8 and S. 115—Decision of claim based 
on questions of title—Revision. " “ 

The question of title to the property attached 
before judgment cannot be investigated I, i • 
filed-under O. 38. R. 8 read with Kf R 15 c'p 
Cede. If a Court in deciding a claim goes beyond its 

the H- C K 0 r 3n ^ bjSe . s lts decision on question^ title 

Court can interfere in revision Pol r i 

102 : AIR 1952 Cal 768 (769) (Pt B; (Pr 7) (DB) ^ 
O. 38, R. S and O. 21 R 15 pi«; n , f .... 

attached—Investigation of title. ° 

The question of title to the bills k • 

gated on a cJaim filed under O 38 R « e investi- 

o. 21, R. 15. 88 cal L Pl02 • AIR i& 2 r ^ d , 

(769) (Pt A) (Pr 6 ) (DB). ' K 1952 Cal 768 

CS o!f g " tf&M-. Co “" 

7 ™ ?„ 8 - aajji S,« ,n ) ^'ss“j S j 

O. 38, R. 8 Attachment before iudumpnf 
Garnishee proceedings — Proner nr^L J ^ men f"~ 

adopted —Practice —^Dourt adopting new nil ‘a b ® 
with consent of parties — Parties wm,Id h Procedure 

»• S “ ‘bid. O. 2! n. ffl-E. ai*MM<* 

O# 38, R* 8 8 nd S# 136'~Att3chmpnf • i 

ment under S. 136 — Claim to proDertv .1 V 8 ! 1 ®' 
Investigation can he made by Court directin'* C ^f d T 
ment and not by Court attaching property. 8 Ct ' 

p, S,777be7.fe™d f .t r attached 

• he ana^i,, <“!«« 

attaches property uoder S nfl tu ^° u , rt which 

which the District Court can exLL , °?‘ y power 
is to make the attachmpnf Tho Se ur ?^ er S. 130 

attachment and informs the Court'af” 6 ^ R e,fects ‘he 
the attachment is effected it h,™ W r hose i^tance 

ceasing to have any further’jurisdiction ^ 0ctus °(hcio 

that regard. The'District Court does nr/h W6r •!" 

power when it attaches property under S WflT the 

lease the property from attachment after havhfri d r ?‘ 
ed it, even if anyone offers fr> f,, r r,ick ter navin ^ effect- 

^R P ? 9 e fi «f f M° btaining such removal. 40 My/! rr fi n h6 

AIR 1963 Mys 147 (148, 149) (Prs 4 , 7 , 8 )i L ^ 660 ! 

judgment 8 ’-brtr on- 0 ?der 2 i a |{ a fla ment l before 

Ibil, O. 21, R. 63. AIR 1954 Mys^39 (DB) apP les ' See 

- n no n y-w _ * /• 


G. 38, R. 8; O. 21 R fiQ Aff u 

“ ; Of 0 21 R a £ hmen \ be[ ore 

^ apply : 


judgment — Provisions oi vj zi H i - 

s niiT. Cu ' ?3i ® 6S; 

emSw ot % rldiMion P«iTchmenTb“ 

—Objection to, allowed without investor ,udgment 
cedure contrary to law and -.afuraY es . tl 8 a ‘ 10 " — Pro¬ 
set aside - (Tripura Courts Orde? a! 1 o'f? 7 ° rder 
S. 115. AIR 1957 Tripura 45. ’ ' See Ibid 
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CIVIL PROCEDURE CODE (1908), O. 38, R. 9 


ORDER 38, RULE 9 


O. 38, R. 9 — Scope — Attachment before iude- 
ment Dismissal of suit either on merit or for default 
Restoration — All ancillary orders such as attach- 
ment, automatically cease on dismissal and do not 
revive: ILR 10 All 500 and AIR 1930 Mad 514 (FB), 

*n 365 (FB)l Diss - from - A I R 

196d All 546 (o4/) (Prs 13, 14). 

-O. 38, Rr. 9, 5, 6 , 8 . 10, 11, O. 21, Rr. 58 to 63 
Limitation Act (1908), Arts. 11 and 120 — Attach¬ 
ment betore judgment—Claim petition—Suit decreed 

Disposal of claim petition subsequently but before 
hling of execution Petition dismissed as not pressed 
but without prejudice to rights of claimant — Suit 
to set aside order and for raising attachment — Suit 
is not under O. 21, R. 63 — Limitation for suit is not 
under Art. 11 but under Art. 120. See Ibid, O. 38, 
R. o. AIR 1962 Andh-Pra 469 (DB). 


O. 38. R. 9 — Dismissal of suit — Effect — Sub¬ 
sequent decree in appeal — If affects automatic 
revival of attachment. 

When once attachment is raised as a result of the 
dismissal of the suit by the trial Court it would not 
get automatically revived when the suit is decreed in 
appeal. A I R 1930 Mad 514 (FB), Foil.; A I R 1952 
Trav-Co 414 (FB), Diss. from. 1957 Andh L T 627 : 
AIR 1958 Andb-Pra 216 (218) (Pt C) (Pr 8 ) (DB). 

-O. 38, R. 9—Appeal—Withdrawal of attachment 

after an unconditional order of attachment—Order 
falls under R. 9 and is not appealable. See Ibid, 
O. 38, R. 0. AIR 1955 N U C (Assam) 380. 


reversed and a decree in plaintiff^ favour is passed 
by the same Court or by a superior Court. AIR 1952 

Diss ' * rora; 32 Mys C C R 97- 34 
Mys C C R 450 (FB), and 49 Mys H C R 220 held good 
law; Case-law Ref. 6 

An attachment before judgment is in the nature of 
an interlocutory order. It is an extraordinary relief 
It is not as though the plaintiff in such a case has do 
remedy He could always apply to the same Court if 
a suit which has been dismissed for default is restor¬ 
ed to file or to an appellate Court which has also 
ample powers to grant an order of attachment before 
judgment under the provisions of S. 107 ( 2 ), Civil 
r. C. In any event the possibility of hardship cannot 

V?? ignoring of the express provisions of 
u. o 8 , R. 9 by which it is specifically laid down that 
an attachment before judgment shall cease by the 

riSSlx a suit Gan gappa v Boregowda, ILR 

o? 5 oLwn S 120 : 35 Mys L J 57 * A I R 1955 Mys 91 
(92, 95) (Prs 1 , 10) (FB). 


O. 38. R. 9 — Execution of money decree against 
lather Suit against father and sons—Attachment of 
property before judgment — Suit dismissed against 
sons and decreed against father alone — Effect. See 
Hindu Law—Debts. AIR 1964 Pat 240 (DB). 

" 0.38, R. 9 — Suit dismissed for default again 

restored Security bond is also restored. See Ibid, 
O. 38, R. 5. AIR 1952 Pepsu 22. 


O. 38, R. 9—Scope—Dismissal of suit for default 
and subsequent restoration — Effect on attachment 
before judgment. 


-O. 38, R. 9 — Conditional order for attachment 

before judgment — Security given by defendant and 
objection raised against attachment—Final order can 
only be passed after inquiry under R. 5. See Ibid, 
O. 38, R. 5. AIR 1955 N U C (Madh-B) 45. 

-O. 38, Rr. 9, 11 — Attachment before judgment 

— Suit dismissed by trial Court but decreed in 
appeal — Attachment does not survive. 

The attachment before judgment, which terminates 
on the dismissal of the suit by the trial Court, is not 
automatically revived by the fact that the appellate 
Court reversing the dismissal of the suit passes a 
decree in favour of the attaching plaintiff. (S) AIR 
1955 Mys 91 (FB) and AIR 1930 Mad 514 (FB) and 
AIR 1958 Andh-Pra 216, Foil.* AIR 1952 Trav-Co 
414 (FB), Not foil.; Judgment of S. B. Sen, J., in 
Misc. App. No. 7 of 1960, dated 18-10-1901 (MP), 
Affirmed. 

Per Tare, J,—The view of the F. B. in AIR 1952 
Trav-Co 414 is preferable if put to logical test to the 
one represented by the Full Benches in AIR 1930 
Mad 514 and (S) AIR 1955 Mys 91. But the latter 
view (taken by the majority of the High Courts) is to 
be accepted on the principle of stare decisis. 

Per Newaskar, J.—The view taken by the majority 
of the High Courts (represented by the Madras and 
Mysore Full Benches) is the only logical view on the 
question under consideration. 1963 Jab L J 905 : 
1963 M P L J 553 * AIR 1963 Madh-Pra 329 (334, 
335) (Pt B) (Prs 20, 27) (DB). 

-O. 38, R. 9 — Execution dismissed for default 

— On appeal dismissal set aside — Attachment is 
restored. See Ibid, O. 21, R. 57. A I R 1950 Mad 740. 


Where an order dismissing the suit for default is 
set aside on an application for that purpose, the suit 
is revived as it was on the day when it was dismissed. 
The proceedings taken in the suit upto that date must 
also be deemed to have been revived and to have 
remained in force when the dismissal is set aside. An 
interlocutory order that had been made in the suit 
before it was dismissed for default should continue to 
have the same force when the suit is revived. No 
fresh order for attachment of the property of the 
judgment-debtor is required after the dismissal has 
been set aside. On the restoration of the suit the 
security bond given by the defendant is also restored 
and the decree-holder will be entitled to enforce the 
security bonds. I L R (1952) Patiala 27 : A I R 1952 
Pepsu 22 (Pt A) (Pr 3). 

• -O. 38, R. 9 —Suit dismissed — Subsequent re¬ 

versal and decree in favour of plaintiff — Attach¬ 
ment before judgment is revived. 

An attachment before judgment which ceased to 
be in force with the dismissal of the suit will revive 
when the decree dismissing the suit is subsequently 
reversed and a decree in the plaintiff’s favour is 
passed, even by the same Court or by a superior 
Court and this revival will be in force from the date 
on which the attachment before judgment is effected 
as provided for in the Code. Case law reviewed. 
Thampi Muhammad v. Padmanabha Pillai, 1952 Ker 
L T 264 » AIR 1952 Trav-Co 414 (417) (Pt A) 
(Pr 12) (FB). 

• -O. 38, R. 9 — Cochin Civil P. C. (29 of 1 111)» 

O. 37, R. 9—Order under— Appealability — Order is 
not appealable. AIR 1950 Trav-Co 100 (FB). 


• O. 38, R. 9—Scope—Attachment before judg¬ 
ment — Suit dismissed — Attachment ceases to be 
operative — Dismissal of suit reversed in appeal — 
Attachment is not revived — AIR 1952 Trav-Co. 414 
(FB), Diss. from. 

An attachment before judgment which ceased to be 
in force with the dismissal of the suit will not revive 
when the decree dismissing the suit is subsequently 


ORDER 38, RULE 10 

-O. 38, F. 10—Limitation Act (1908), Arts. 11 and 

120 — Attachment before judgment— Claim petition 
Suit decreed—Disposal of claim petition subsequently 
but before filing of execution — Petition dismissed as 
not pressed but without prejudice to right o 
claimant—Suit to set aside order and for raising 
attachment — Suit is not under O. 21, R. 03—Limita. 



CIVIL PROCEDURE CODE (1908), O. 38, R. 10 


tion foT suit is not under Art. 11 but under Art. 120. 
See Ibid, O. 38. R. 5. AIR 1962 Andh Pra 469 (DB). 

-O. 38» R. 10 — Attachment before judgment — 

Sale of attached property before attachment but 
deed registered after — Sale is valid and prevails 
over subsequent execution sale in favour of person 
attaching it. 

An attachment before judgment cannot prevail over 
a sale deed executed in respect of the attached pro¬ 
perty before the order of attachment is made even 
though the sale-deed is registered after the attach¬ 
ment. If in such a case the person attaching the pro¬ 
perty purchases it subsequently in execution of his 
decree, he cannot get a valid title to the property as 
against the prior private purchaser: AIK 1927 P C 42; 
AIK 1933 Cal 212; AIK 1938 Pat 134; AlR 1941 Pat 
247 and AIR 1948 Pat 60, Kef.; AIR 1940 Pat 565 
and AlR 1947 Pat 293, Doubted and Disting. ILR 28 
Pat 928 ; AIR 1950 Pat 166 (167, 168) (Prs 6, 13) 
(DB). 

-O 38, R. 10—Prior contract for sale of property. 

See Ibid, S. 64. AIR 1955 Tripura 30. 

ORDER 38, RULE 11 

- O. 38, R. 11 —Attachment before judgment can be 

availed of in execution— Fresh attachment not neces¬ 
sary. aIR 1952 All 680 (681) (Pt A) (Prs 5, 6, 8). 

-O. 38, R. 11—Limitation Act (1908), Arts. 11 and 

120—Attachment before judgment—Claim petition — 
Suit decreed—Disposal of claim petition subsequently 
but belore filing of execution — Petition dismissed as 
not pressed but without prejudice to rights of claimant 
—Suit to set aside order and for raising attachment — 
Suit is not under O. 21, R. 63—Limitation for suit is 
not under Art. 11 but under Art. 120. See Ibid, O. 38, 
K. 5. AIR 1962 Andh Pra 469 (DB). 

-0.38, R 11 — Attachment before judgment — 

O. 21, R. 57 not applicable to such attachment. See 
Ibid, O. 21, R. 57. AIR 1962 Bom 236 (DB). 

- O. 38, Rr. 11, 9 —Attachment before judgment — 

Suit dismissed by trial Court but decreed in appeal — 
Attachment does not survive. See Ibid, O. 3b, K. 9. 
AIR 1963 Madh Pra 329 (DB). 

-O. 38, F. 11, O. 21, Rr. 57, 30 and 64 and S. 51 

— Dismissal of execution petition — Attachment 
made before judgment ordered to continue for 
specified period — Fresh attachment necessary if 
second application is tiled after the period. 

Order 38, R. 11, in effect, equates an attachment 
before judgment to an attachment made in the 
execution of a decree and it should, therefore, 
follow that under O. 21, K. 57 the Court is competent 
to make an order with regard to the attach¬ 
ment when it makes an order in relation to the 
execution application. Even where an execution 
application is dismissed by the executing Court under 
O. 21, R. 57, the Court is bound to make a suitable 
order with regard to the subsistence of the attach¬ 
ment or otherwise. The order of the Court in so far 
as the attachment is concerned cannot be linked up 
with the scope of the order on the execution applica¬ 
tion. This order distinctly gives a definite life to the 
subsistence of the attachment and thereafter the 
attachment ceases. Thereafter before the property 
could be brought to sale, a decree-holder must 
necessarily ask for its attachment which was brought 
to a termination by an order of Court can be revived 
1962 Mad W N 105: 75 Mad L VV 144: (1962) 2 Mad 
L J 132 : AIR 1962 Mad 383 (384) (Pt A) (Pr 5). 

-O. 38, R. 11 — Attachment before judgment — 

Continuance beyond 3 years fron. date of decree — 
Limitation Act, 1908, Arts. 181, 182. 
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With the lapse of three years from the date of the 
decree without any execution petition being filed 
within that period, the attachment before judgment 
becomes altogether dead. 1950-2 Mad L J 670 : AIR 
1951 Mad 668 (669) (Pt A) (Pr 4). 

- O. 38, R. 11 — Attachment before judgment — 

When treated as attachment in execution 

Per Das J. — Having regard to O. 38, R. 11, an 
attachment before judgment is to be treated as an 
attachment in execution when a valid application for 
execution has been duly made and not when an order 
for sale is passed. ILR (1951) Cut 335 : AIR 1952 
Orissa 182 (187) (Pt D) (Pr 20). 

•-O 38, R. 11 — Attachment before jndgment — 

Execution application dismissed for default—Attach¬ 
ment does not cease—O. 38, R. II does not make 
attachment before judgment an attachment in execu¬ 
tion. AIR 1962 Ker 60, Reversed. See Ibid, O. 21, 

R. 57. AIR 1963 Ker 16 (FB). 

-O 38, R. 11, O. 21, R. 57 — Attachment before 

judgment — Execution petition dismissed for default 
of decree-holder — O. 21, R. 57 applied—Attachment 
ceases. See Ibid, O. 21, R. 57. AIR 1962 Ker 60. 

[Reversed in AIR 1963 Ker 16 (FB).] 

-O. 38, R. 11 — An attachment before judgment 

cannot be regarded as a process in execution. See 
Ibid, S. 48. AIR 1952 Trav-Co 228 (DB). 

ORDER 38, RULE 12 

O. 38 R. 12, Ss. 60, 61—Distinction between — 
Exemption from attachment under Ss. 60 and 61 is 
partial but under O. 38, K. 12 it is complete. See Ibid, 

S. 60. AIR 1962 Ker 261. 

-O. 38, R. 12 and O. 21, Rr. 43 and 44 — ‘Agri¬ 
cultural produce’—Meaning of. 

The term ‘agricultural produce’ as used in the 
Code is confined to growing crop standing on the 
land on which it has grown or cut, crop lying on the 
threshing-floor or fodder-stack. Once the grain is 
separated from the chaff it ceases to remain ‘agri¬ 
cultural produce’ and there is no protection against 
its attachment under R. 12 of O. 38. The grain as 
well as the straw can both be attached. 1961 Raj 
L W 477 : AIR 1962 Raj 82 (83) (Pr 3). 

ORDER 38, RULE 13 

—- O. 38, R. 13—Suit filed as original suit—Transfer 
of suit to Small Cause Court — Court whether can 
pass order (or attachment belore judgment of immov- 
•able property. See Ibid, S. 7. 1958 Andh L T 557. 

T t ^Y^» 13 — Even if the Small Cause Judge is 

the Judge on the original side he cannot attach and 
sell immovable property unless he transfers the suit 
to the original side. AIR 1951 Mad 491 (492) (Pt A) 

ORDER 39, RULE 1 
SYNOPSIS 

(Civil P. C. (1908), O. 39, R. 1.) 

1. Injunctions, temporary and perpetual. 

2. Scope and applicability. 

(a) Principles as to grant of temporary in¬ 

junctions. 

(b) Balance of convenience. 

(c) Prima facie case. 

(d) Irreparable injury. 

(e) Delay and laches. 

(f) Mandatory injunctions. 

(g) Power to impose conditions. 
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3. Inherent power. 

4. Injunction, when not granted. 

5. Powers of Probate Court.* 

6. Powers of Insolvency Court. 

7. ‘Any property in dispute in a suit.’ 

8. ‘In danger of being wasted, damaged etc.’ 

9. Injunction in respect of judicial proceedings. 

10. Infringement of trade mark — Issue of injunc¬ 

tion. 

11. Injunction against execution. 

(a) ‘Wrongfully sold in execution’. 

12. Fraudulent disposal of property. 

13. Injunction will be granted only in suit. 

14. Injunction in suit for declaration. 

15. Duration of temporary injunction* 

16. Effect of temporary injunction. 

17. Breach of injunction. 

IS. ‘Make such other order’. 

19. Appeal. 

20. Revision. 

21. Powers of High Court. 

22. High Court Amendments. 

(a) Andhra. 

(b) Patna. 

23. Stay of proceedings in subordinate Courts. 

1. Injunctions, temporary and perpetual. 

-O. 39, R. 1 — Bemeyadi kabulayat coming into 

existence before S. 107 of T. P. Act was amended in 
1929 —Deed containing no restriction on tenant from 
constructing any pucca structure—Construction car¬ 
ried on with knowledge of landlord —Permanent and 
mandatory injunction restraining tenant cannot be 
granted. 64 Cal W N 365, Disting. (’65) 69 Cal W N 
833 i AIR 1966 Cal 97 (98) (Pt C) (Pr 5). 

-O. 39, R 1 — Temporary injunction in suit for 

permanent injunction — Grant of — Specific Relief 
Act (1877), S. 53. 

When the suit is for a permanent injunction of a 
particular kind, an interim injunction of the same 
kind can be issued but not of a different kind, unless 
there is a provision for such a thing in O. 39, Civil 
P. C. In a suit for a permanent injunction to restrain 
the defendant from disturbing the possession of the 
plaintiff, it is Dot open to the Court to give a tem¬ 
porary injunction restraining the defendant from 
obstructing the plaintiff from taking possession of 
the property. The two are of different kinds. In the 
first, it is assumed that the plaintiff is in possession 
and has a right to continue in possession; whereas in 
the second unless it is decided that the plaintiff has 
a right to occupy, he would not be entitled to take 
possession anew. AIR 1956 Cal 428, Disting. More¬ 
over, if in such a suit, the defendant does not admit 
the right of the plaintiff to be in possession, a tem¬ 
porary injunction will not be allowed unless there is 
a clear finding that the plaintiff has made out a 
prima facie case of being entitled to be in possession. 
(1963) 4 Guj L R 587: AIR 1963 Guj 160 U61, 162) 
(Prs 2, 5, 10). 

-O. 39, Rr. 1 and 2 — Suit for declaration and 

permanent injunction—Relief of permanent injunc¬ 
tion becoming infructuous — Temporary injunction 
— Grant of. 

The plaintiff, a third party brought a suit for 
declaration of his right to possession of the suit pro¬ 
perly on the basis of a fresh lease granted to him by 
the landlord decree-holder with a prayer for per¬ 


manent as well as interim injunction restraining the 
landlord from taking possession in execution of the 
decree for ejectment against a tenant. On report by 
the landlord that he had already taken possession, 
the plaintiff applied for a temporary injunction res¬ 
training the landlord from executing any lease in 
favour of any other party in respect of the suit pro¬ 
perty. 

Held, that the plaintiff could not ask for temporary 
injunction as the suit for permanent injunction had 
become infructuous by reason of the report of the 
decree-holder landlord that he had already taken 
possession of the suit property. Moreover, the plain¬ 
tiff having failed to establish any prima facie right 
over the suit property, no temporary injunction 
could be granted in his favour either under O 39, 
R. 1 or R. 2 of the Code. AIR 1960 J & K 109 (110) 
(Pr 5). 

-O. 39, R. 1 — Temporary injunction may be 

granted in cases where perpetual injunctions cannot 
be granted—Considerations in both cases are different 
-(Specific Relief Act (1877), Ss. 53, 56). A I R 1955 
N U C (Madh-B) 2089. 


-O. 39, R. 1 —Suit for perpetual injunction res¬ 
training defendant from disturbing plaintiff’s posses¬ 
sion — Application for temporary injunction-Con¬ 
siderations. 

The object of issuing an ad interim injunction is to 
maintain the status quo existing on the date of the 
institution of the suit. Where the plaintiff who brings 
a suit for perpetual injunction restraining the defen¬ 
dant from disturbing the plaintiff’s possession of the 
land applies for temporary injunction restraining the 
defendant from disturbing that possession, what the 
Court has to see is whether the plaintiff was in fact 
in possession of the land in dispute on the date of 
the filing of the suit. An enquiry into this fact does 
not involve any question as to the right of any party 
to the possession of the land. If the plaintiff was in 
fact in possession of the land on the date when he 
filed the suit and if tho defendant was attempting to 
omt him from the land, the plaintiff’s prayer for 
temporary injunction cannot be refused. (1960) M P 
L J (Notes) 87. 


O 39, R. 1—Building contract—Specific Relief 

(1877), Ss. 56, 6, 21. 

he issue of temporary injunction is governed by 
same principles as the granting of a permanen 
motion at the trial of a case. Injunction cannot ■ 
;n where specific performance cannot be; grantef . 
i building contract it is difficult for Courts to lo 
i r the act and conduct of a building contrac or 
can it say how far he does or does not depa 
m the correct execution of the works which le 
fessing to execute and where the case is one i 
ich the personal skill of a person is an impor an 
tor the Courts will not be able to specifica y 
orce it. Besides in a building contract it a c n- 
:tor is lawfully dismissed he has the remedy 
ting compensation by way of damages and in su 
es specific performance will not be give ri . 
irts. Hence no injunction can issue a 8 a,, ‘_ 
Iding owner at the instance of a budding contrac- 
His proper remedy is for damages. Cas 

cussed. 

Held, on consideration of the terms off the con¬ 
st temporary injunction could not be g • 

El 1951 Punj 42G (428, 429) (Prs 11, 13, lo, 1 )• 

-O. 39 R. 1 — Considerations for granting tern¬ 
ary and permanent injunction d.scusse<r See 

>cific Relief Act (1877), S. oi. AIR 1953 Trav 
inm. 
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2. Scope and applicability* 

<{a) Principles as to grant of temporary in¬ 
junctions. 

<b) Balance of convenience, 

(c) Prima facie case. 

(d) Irreparable injury. 

(e) Delay and laches. 

(f) Mandatory injunction* 

(g) Power to impose conditions. 


dants from interfering with the plaintiff’s possession. 
AIR 1955 Assam 156, Oveiruled; I L R 22 All 214, 
Rel. on. 

Held further (on the facts of the case) that looking 
to the balance of convenience the plaintiff was 
entitled to a temporary injunction restraining the 
defendant from disturbing the possession of the 
plaintiff until the final disposal of the suit. Brojendra 
Kumar Sen Gupta v. Jitendra Chandra Sen, I L R 
(i960) 12 Assam 167 : A I R 1960 Assam 111 (113, 
114, 116) (Prs 6, 7, 10) (SB). 


2. Scope and applicability. 

-O. 39, R. 1, S. 35 — Ajmer Judicial Commis¬ 
sioner’s Court’s Notification No. 88 J/V11-38, D/- 
18-1-1939—Paragraph 3 — Applicability to proceed¬ 
ing for interim injunction. See Ibid, S. 35. AIR 
1956 Ajmer 31. 

-O. 39, R. 1—Discretion of trial Court in refusing 

temporary injunction not based on mistake of facts — 
Powers of appellate Court to interfere with. I L R 
*U965) 2 All 71. 

-O. 39, R. 1 — Suit to restrain defendants from 

passing over plaintiff’s sehan. Plaintiff’s title in 
land in his lawful possession not proved—Defendant 
having no title — Injunction can be granted. A f R 
1951 Bom 380 ; I L R 24 All 157 ; A I B 1927 All 760, 
Applied. 1965 All L J 270 : 1965 All W R (HC) 74. 

O. 39, R. 1—Scope—If mandatory — Discretion 
of Court. 

A Court is not bound to grant injunction in every 
case falling within the purview of O. 39, R. 1, C. P. 
Code The relief can be granted only in appropriate 
•cases. (1957) I Andh W R 274 i 1957 Andh L T 
90 : AIR 1957 Andh Pra 453 (Pt A) (Pr 3) (DB). 


• —O. 39, Rr. 1 and 2 — Power of Court. A I R 
1955 Assam 156, Overruled. 

Where certain property has been the subject- 
matter of a proceeding under S. 145, Cr. P. Code 
and the Criminal Court passes an order against the 
plaintiff petitioner under S. 145 (4), Proviso (2) but 
the Criminal Court fails to restore to possession the 
defendant held to be forcibly and wrongfully dis¬ 
possessed as provided for by S. 145 (6), Cr. P. Code 
with the result that the plaintiff is allowed to con¬ 
tinue in possession, and within a few days of the 
order, the plaintiff brings a suit for declaration of 
title, confirmation of possession and permaner t in¬ 
junction against the defendant restraining him from 
taking possession of the property which was the 

subject-matter of the proceeding under S. 145, Cr. P. 
Code. 


Hejd that the mere order of the Magistrate under 
S. 145, Cr. P. Code, that a party might be treated to 
be deemed to be in possession did not in any manner 
affect the jurisdiction of the civil Court, to grant an 
injunction restraining the defendant from dispossess¬ 
ing the plaintiff, if an appropriate case was made 
lor the exercise of its discretion under 0.39 of the 
C. P. Code. Sections 144, 145, 146 and 147, Cr. P. 
<-.oue and similar other sections are preventive sec¬ 
tions. It cannot be laid down as a proposition of 
iaw that merely because an order has been passed 
under S. 147, Cr. P. Code, declaring a certain party 
to have the right to use a certain land as the path¬ 
way, which nad been closed by the other party, or 
declaring a party to be deemed to be in possession 
under S. 145, sub-s. (4 1 , Proviso 2. such an order 
letters the discretion of the civil Court under the 
provisions of O. 39, B. 1 or R. 2, as the case may be. 

f t is only in cases where an order is passed under 
b. 145(4), Proviso 2, that the question of protecting 
the rights of the plaintiff until decision of the suit 
arises by issue of injunction restraining the dtfen- 


® —O. 39, Rr. 1,2 — Injunction — When to be 
issued. 

Where there is no question of any danger of or 
mismanagement of the properties or any wrongful 
alienation by the defendant nor of any wrongful in¬ 
jury to the interest of the plaintiff and in the case 
the plaintiff succeeds, he can be amply compensated 
in money, the case does not corne under any of the 
Hr. I and 2 of O, 39, C. P. Code, and the pra>er for 
injunction cannot be sustained. Raja Bhairabendra 
Narayan Bhup v. The State of Assam, I L R (1956) 8 
Assam 379 (FB). 


~—O. 39, R. I—Applicability—Suit for declaration 
that assessment by Municipality was illegal and 
for permanent injunction — Allegation that appeal 
against assessment was not heard by compe f ent 
authority — Temporary injunction — Grant of — 
(Municipalities—Bengal Municipal Act (14 of 1932), 
Ss. 148, 149). 


Where in a suit for declaration that a certain 
assessment made by the Municipality is illegal and 
for permanent injunction restraining the defendant 
municipality from collecting the tax, a temporary 
injunction is asked for, and the allegation made in 
the plaint is that the appeal against the assessment 
has not been dealt with by an authority competent 
under the law to deal with it, and the question 
involves whether the determination of the applica¬ 
tion under S. 148, Bengal Municipal Act, by the 
Administrator, who was appointed on the super- 
session of the municipality, was not in law of a 
hearing and determination under S. 149 of the 
Bengal Municipal Act, or in other words, the question 
is whether the provisions of S. 554 of the Bengal 
Municipal Act, which lays down the consequences 
which shall ensue when an order of supersession 
has been made under S. 553, make the Administrator 
competent to perform the functions of the committee 
under S. 149, the question is prima facie substantial 
and requires close and careful consideration. Once 
it is held that these contentions are substantial, it 
cannot be said that because the municipality is a 
body which is rich enough to be able to pay up the 
excess payment if the plaintiff succeeds, the prayer 
for temporary injunction should be refused, when 
it is not suggested that the municipality will find it 

difficult to realise the rate if finally it is determined 
in the suit that the application under S. 148 has been 
properly heard and determined and that the assess¬ 
ment made is valid. I L R (1959) 2 Cal 623 : A I R 
1959 Cal 477 (478, 479) (Pt C) (Prs 4, 5) (DB). 


■W. ,*y, 1 


— — - jpcuuu rveuei net 5. 04 — 

Injunction to restrain registration of society under 
particular name—Power ot Court to grant injunction 
" (Societies Registration Act (1860), S. 3) — (Com¬ 
panies Act (1913), S. 11). See Specific Relief Act 
(1877), S. 54. AIR 1952 Cal 804. 


-O. 39, R. 1—Ad interim injunction — When can 

be granted. 

A stay order or an ad interim injunction is issued 
to maintain and preserve the status quo existing a t 
the time of the institution of the proceedings The 
real point, which has to be decided when an applica- 
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tion for stay or for a temporary injunction is made, is 
not how the question ought to be investigated; but it 
15 whether the matter should not be preserved in 
s atus quo until the question can be finally disposed 
ot. A stay ordfir or an order of injunction is not grant¬ 
ed to disturb the status quo. It is no doubt granted to 
restore the status quo, but it is never granted to estab¬ 
lish a new state of things differing from the state 
which existed at the date when proceedings were 
instituted.^ I R 1950 Cal 428, Foil : 1965 M P L J 

1 1965 Jab L I 583 : A I R 1965 Madh Pra 142 
(143) (Pt A) (Pr 4) (DB). 

O* 39, Rr. 1 and 2—Hindu Law — Father mana¬ 
ger entitled to temporary injunction against his son 
not to interfere with his management. 

Jn a suit brought by father as manager of a joint 
Hindu family for injunction restraining his sons from 
interfering with his possession and management of 
the property, a temporary injunction ought to issue. 
8ons have no right against the will of their father- 
manager to occupy any specific portion of the family 
property and if sons disturb his possession, father is 
entitled to sue them to eject them from the joint 
family property. I L R 1 All 77, Rel If the sons do 
not approve of the management by their father their 

remedy is to ask for partition. 1959 MPLJ (Notes) 
77. 

* O* 39, R. 1 — Considerations in granting tempo¬ 
rary injunction. 

An interim relief granted during the pendency of a 
suit should not be of greater scope than what could 
be granted in the suit itself, after the party has estab¬ 
lished his right in the suit to that relief. This consi¬ 
deration would be a very relevant factor to be taken 
into account in deciding whether a Court should or 
even could grant such an interim relief, especially so 
when the person against whom the interim injunction 
is sought is not a party to the suit, and against whom 
no relief could be granted in the suit itself 71 Mad 
L W 211 : (1958) 1 Mad L J 303 : I L R (1958) Mad 
720 : AIR 1958 Mad 287 (289) (PtA) (Pr 13) (DB). 

-O. 39, R. 1 (a)—Scope and applicability of. 

An interim relief is granted to a person on the 
footing that that person is prima facie entitled to the 
right on which is based the claim for the main relief 
as well as the interim relief. That relief is granted as 
an interim measure till the disposal of the suit in 
which the validity of the claim of right that has been 
put forward has to be investigated. It no such claim 
has been put forward in the suit, it means that there 
can be no occasion for investigation of such a claim 
in the suit. That is not the scope of O. 39, R. 1 (a). 
71 Mad L W 211 : (1958) 1 Mad L J 303 : I L R 
(1958) Mad 720 : A I R 1958 Mad 287 (290) (Pt B) 
(Pr 17) (DB). 

“—O 39, R. 1 — Sale under S. 69. T. P. Act—Bona 
fide objections to sale-issue of injunction. 

Ordinarily, where it is found that there are real and 
bona fide objections to a sale under S. 69, T. P. Act, 
plaintiffs would be entitled to an injunction, and 
unless the Court is of opinion that the suit for in¬ 
junction is filed purely with a view to delay and put 
off the recovery of the mortgage amount and is not 
bona fide, injunction should be granted; and in ap¬ 
propriate cases the income of the properties may be 
secured to the mortgagee, in case there is a large 
arrear of interest or there is any apprehension that 
the properties may not, if sold, be sufficient to dis¬ 
charge the mortgage, so that the mortgagee’s interest 
mav not be prejudiced. 68 Mad L W 482 : (1955) 2 
Mad L J 151 s 1955 Mad W N 520 : ILR (1956) Mad 
229 : AIR 1955 M a d 491 (494) (Pt C) (Pr 15) (DB). 

-O. 39, R. 1 — Tenancy Laws — Mysore Tenancy 

Act (13 oi 1952), Ss. 28A, 34 —Mysoie Land Revenue 


Code (1888), S. 205 — Rules made under, R. 102_ 

Applicability of S. 28A — Actual interference with 
cultivation of land necessary—Mamlatdar cannot pass 

r ^'™, 0r <? er of injunction under S. 28A—Provisions 
of O. 39, R. 1, Civil P. C.—Not applicable to investi¬ 
gations under the Act under R. 102. See Teoancv 

td^r Mysore Tenanc y Act (13 of 1952), S. 28A. ILR 
(1960) Mys 10. 

O. 39, R. 1 Temporary injunction, when grant¬ 
or Effect and object of such injunction. 

An order of temporary injunction is granted on a 
pnma facie case made out by the plaintiff either on 
the pleadings or affidavits and sometimes on whatever 
evidence that might be offered by the parties for that 
purpose. It is merely provisional in its nature. Its 
effect and object is to keep matters in status quo as 
far as possible until the hearing or until further 
orders and in order to prevent the commission or 
continuance of an alleged injury in the meantime. Its 
issue is often governed by the balance of convenience 
as between granting or refusing of such an ad interim 
relief, that is, on a consideration as to the compara¬ 
tive mischief or inconvenience which may arise from 
granting or withholding such an interlocutory in¬ 
junction. 30 Mys L J 42: 55 Mys H C R 334: A I R 
1951 Mys 29 (30) (Prs 5, 6) (DB). 

——O. 39 R. 1 and S. 94—Injunction pending suit — 
8uit for declaration of exclusive right to collect 
Bhetas in Thalis and for mandatory injunction res¬ 
training defendant statutory committee from inter¬ 
fering with right by changing mode of collection of 
B"etas — Defendant committee not disputing said 
right but contending that change was necessary for 
safeguarding interests of temple — Held, (1) plaintiffs 
had made out prima facie case for granting injunction 
and need not have further shown that change was 
unjustified or illegal, (2) balance of convenience was 
in favour of plaintiffs as defendant committee had 
not shown that it had right to change mode of collec¬ 
tion and (3) status quo ante should have been con¬ 
sidered in relation to time when change was sought 
to be effected and not in relation to time when wTong 
had already been committed. ILR (1965) Cut 794 : 
AIR I960 Orissa 96 (97) (Pt B) (Pr 2). 

O. 39, R. 1—An injunction can be granted in case 
of an ouster by one co-sharer of another co-sharer. 
ILR (1961) Cut 291 : A I R 1962 Orissa 31 (33, 35) 
(Prs 8, 9, 11. 12). 

-O. 39, R. 1—“Injunction,” interpretation of—The 

word “injunction” in Rr. 3, 4 and 5 must be constru¬ 
ed to mean not merely an injunction but also an order 
in the nature of an injunction which the Court is 
competent to make under O. 39, R. 1. 8ee Ibid, O. 39, 

R. 3. A I R 1953 Pat 255 (DB). 

-O. 39, R. 1 — Copy of birth entry in record of 

Town Committee of town situated in Pakistan is not 
admissible in evidence—Absence of attestation by High 
Commissioner for India in Pakistan, to prove date or 
birth before Court in India — Unproved copy is not 
admissible even for granting temporary injunction- 
See Evidence Act J872), S. 78 (0). A I R 1963 Pun) 
104. 

-O. 39, R. 1—Property sold in execution— 0» 39, 

R. I caonot apply. 

According to the plain language of the Code, R- f of 
O. 39 can only be applicable before the property is 
sold. Once the sale has taken place, Order 39, R- 1 ,s 
clearly inapplicable. A f R 1930 Lah 850, Diss. from. 

ILR (1959) 9 Raj 1064. 

-O. 39, R. 1 — Disputed possession — (Temporary 

injunction). , . , , 

In cases of disputed possession, it would be nig > 
improper for any Court to issue an order of mju 
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tion against any party unless a very strong case for 
the same was made out. (n such cases the Courts will 
be well advised if they bestowed proper attention 
and exercised due care and caution before orders of 
injunction were issued restraining a party from enter¬ 
ing upon a property. 1950 Ker L T 689 : A I R 1951 
Trav-Co 221 (224) (Pt A) (Pr 6) (DB). 


2 (a). Principles as to grant of temporary 

injunctions. 

-O. 39, R. 1—Scope. 

In cases where pecuniary compensation can be 
granted, the general rule is that no injunction should 
be granted. I960 All L J 97 : 1960 All W R (HC) 
108 : A I R 1960 All 252 (253) (Pt C) (Pr 8) (DB). 

-0*39, Rr. 1 and 2 — Conditions necessary for 

grant of interim injunction. 

When an interim injunction is sought during the 
pendency of the suit what has to be seen is, first whe¬ 
ther a prima facie case has been made out by the 
plaintiff in respect of his claim, and secondly, whether 
the balance of convenience demands that the injunc¬ 
tion should be issued. 1953 All IV R (HC) 626 s 

1953 All L J 684 : A I R 1954 All 218 (219) (Pt A) 
(Pr 6) (DB). 


:-O. 39, R. 1 and O. 34, R. 5 — Principles govern¬ 

ing issue of temporary injunctions — Mortgage de¬ 
cree for payment of amount due to all mortgagees — 
Injunction seeking to restrain mortgagees from sel¬ 
ling mortgaged property in execution of their de¬ 
cree - Injunction cannot be issued — Transfer of 
Property Act (1882), S. 61. 

Before granting .a temporary irjunction, the Court 
has to see whether there is a ‘bona fide’ contention 
between the .parties. It must be satisfied that the ap¬ 
plicant has a ‘prima facie’ case to go to trial. But it is 
not necessary that he should establish his title to 
the property in dispute. Pending the settlement the 

Court will, as far as possible, keep the property in 
‘status quo’. 


The result of O. 34, R. 5 is that after a decree fo 
payment of the amount due to all mortgagees is pass 
u’ ^ open to the mortgagor to redeem any o 

the mortgages individually. The purchasers wh< 
seek to step into the shoes of the mortgagors are no 
in a better position and the considerations that apph 
to the mortgagors will equally apply to them. I 
cannot be postulated that the purchasers have ; 
prima facie case as against the mortgagees and theri 
is a lair and substantial issue to be tiied in the suit ii 
relation to them. 1 hat being the real position, thi 
mortgagees cannot be prevented by an injunctioi 
from bringing the mortgage property to sale in exe 
cution of the decree obtained by them. The injunc 
tion asked for by the purchasers in their suit fo 
specific performance restraining the mortgagees fron 
bringing to sale the property cannot therefore b< 
issued, a I H 1926 Mad 816 and AIR 1948 Pat ?08 
Rel. on. (1964) 2 Andh W R 412. 


Crantof —■Principles! * ~ Tem P 0rar >' in ' unc ‘ io n 

f . plai " tlff ca n succeed in getting an interloc 
tory injunction only when a ‘prima facie’ case 

made out; in other words, when on the evidence 

it remains there is a probability that the plaintiff 
entitled to relief Unless this condition is satisfie 
O. dJ, R 2, Civil P. C., cannot be successfully j 
yoked. It would be wrong for a Court to grant 
injunction merely on the ground that the plaint 
had filed the suit claiming relief. If the submissi 
that the existence of a triable issue is sufficient 
entitle the plaintiff to the grant of a temporary i 
junction is to be accepted, the plaintiff has only 
bring a suit lor a particular relief before he or s 


could obtain an interim injunction. Surely it would 
not have been the intendment of O. 39, R. 2. There¬ 
fore the view that the mere institution of a suit claim¬ 
ing relief setting up title to the property would 
entitle the plaintiff to relief under O. 39, R. 2 Civil 
P. C., cannot be subscribed to. On the other hand, 
the plaintiff must satisfy the Court that there is a 
fair and substantial question to be tried and there is 
a probability of his or her obtaining a decree if the 
evidence remains as it is. AIR 1927 Mad 188 and 
A I R 1939 Mad 750 and A I R 1958 Mad 287, Relied 
on, ILR 22 Cal 459, Expl. and Disting.; (1884) 27 Ch. 
D. 497 and AIR 1946 Pat 177, Disting. 

The grant- of a temporary injunction under the 
powers derived from this rule is a matter of discre¬ 
tion. Of course, this discretion must be exercised on 
sound principles. If the trial 'Court rightlv appre¬ 
ciates the facts and applies the principles that should 
determine the exercise of discretion to the facts, that 
is sound exercise of judicial discretion and the ap¬ 
pellate Court will not be justified in disturbing its 
conclusion. (1963) 1 Andh L T 171 : AIR 1963 Andh 
Pra 365 (369) (Pt B) (Prs 45, 47) (DB). 


-j O. 39, Rr. 1 and 2— Grant of temporary injunc¬ 
tion—Principles. 

The grant or refusal of a temporary injunction is 
governed by three well-established principles, viz., 

(1) if the plaintiff has made out a prima facie case, 

(2) if the balance of convenience is in his favour, i.e.> 
it would cause greater inconvenience to the plaintiff 
if the injunction is not granted than the inconve¬ 
nience to which the defendant or persons claiming 
thiough him would be put to if the temporary in¬ 
junction is granted, and (3) if the plaintiff would 
suffer an irreparable injury. 

The plaintiff was running his buses on the Bhopal. 
Ashta route. Later on, the State Transport Authority 
decided to issue two more permits to other persons 
for the Bhopal Ashta and Bhopal Ichawar routes. A 
part of the route was common to both, with the re¬ 
sult that the plaintiff, though plying his buses on 
the Bhopal Ashta route, filed a suit for declaration 
that the decision of the State Transport Authority in 
increasing the number of buses and in granting new 
permits for the two routes was arbitrary, illegal and 
ultra vires. It was accompanied by an application 
for temporary injunction restraining it from issuing 
new permits. 

Held, that balance of convenience was more fa¬ 
vourable to the persons to whom the permits were 

to be issued. It would be easier for the plaintiff to 
establish the loss suffered by him as a result of the 
issue of fresh permits, than it wr>uld he for the new 
permit-holders to prove what their income would 
have been if they were plying their buses on the two 
routes. Further, if the injunction was granted, these 
persons would be deprived of the source of income 
and would he put to inconvenience which would in 
no way be less than the inconvenience to which the 
plaintiff would he put to if the injunction was refus¬ 
ed. AIR 1956 Bhopal 49 (52) (Pt C) (Pr 11). 

0.39, R. 1—Principles governing grant of tempo¬ 
rary injunction, stated. A I R 1955 N U C (Hyd) 414 


V/# »ji7) XI • l 


-I cunjur.iry injunction — Orant ol — 
Principles governing - Court should be satisfied (iV 
that plaintiff has‘prima facie’case, (ii) that irrepara- 

i 'TJ? ' s / llk , e >, to resu ' t if injunction is not grant¬ 
ed and that (in) balance of convenience is in granting 

injunction — Injunction against defendant construct- 
ing latrines, gallery and windows on plaintiff’s siHp 
on the ground that it is likely to invade plaintiff’^ 
pnvaev, without any material for the conclusion held 
should be vacated. A I R 1955 N U C (Madh B) 3745. 
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O. 39, R. 1— Principle governing exercise of dis¬ 
cretion indicated — Suit for injuction and declaration 
aiat sales-tax imposed on plaintiff could not be re¬ 
covered Amount paltrv—Temporary injunction will 
not be granted. AIR 1955 NUC (Madh B) 2089. 

——O. .39, R. 1, S. 11 — Interlocutory injunction — 
W ten can be granted—Issues to suit appearingtobe 
res judicata — Granting of interim injunction— On 
tacts plaintiff not entitled to temporary injunction. 

In cases of interlocutory injunctions in aid of the 
plaintiff’s right, all that the Court usually has to 
consider is whether the case is so clear and free from 
objection on equitable grounds that it ought to inter¬ 
fere to preserve property without waiting for the 
right to be finally established. Where the plaintiff is 
asserting a right, he should show a strong ‘prima 
facie case , at least, in support of the right which 
he asserts. Where any doubt exists as to the plain- 
tifi s right, or if his right is not disputed, but its 
violation is denied, the Court, in determining whe¬ 
ther an interlocutory injunction should be granted 
should take into consideration the balance of con¬ 
venience to the parties and the nature of the injury 
which the defendant, on the one hand, would suffer 
if the injunction was granted and he should ultima¬ 
tely turn out to be right and that which the plaintiff, 
on the other hand, might sustain if the injunction 
was refused and he should ultimately turn out to be 
right- The burden to prove that the inconvenience 
which the plaintiff will suffer by the refusal of the 
injunction is greater than that which the defendant 
will suffer, if it is granted, lies on the plaintiff. Hals- 
bury’s Laws of England, 3rd Ed.. Vol. 21, pp. 304, 
365, 300, Paras. 763, 705; AIR 1914 Cal 302 (363) and 
AIR 1950 Pat 300 (367), Rel. on. When a suit appears 

h e barred by res judicata, interlocutory injunction 
should not be granted to maintain the‘status quo* 
in such a suit unless there is a decisive balance of 
convenience in favour of the plaintiff and the point 
of ‘res judicata* is doubtful. 1964 B L J R 152: AIR 
1964 Pat 387 (390) (Pt A) (Prs 7, 8) (DB). 

-O. 39, R. 1—Temporary injunction— Balance of 

convenience—Duty to consider. 

The circumstance that the plaintiff has a ‘prima 
facie* case does not necessarily mean that an order of 
temporary injunction must follow. Whether an order 
of injunction should or should not issue will depend on 
thefactsof the case.:The Court must also consider the 
-question of irreparable or serious injury and balance 
of convenience. AIR 1940 Pat 177 and AIR 1951 Pat 
220 and A I R 1924 Pat 526, Rel. on. A I R 1961 Pat 
318 (319) (Pt A)(Pr 6) (DB). 

;-O. 39, R. 1—Strong piima facie case made out 

by plaintiff—No case of irreparable injury made out 
—Balance of convenience in favour of defendant — 
Temporary injunction must be refused. AIR 1955 
NUC (Pat) 1183 (DB). 

-O. 39, R. 1; S. 115 — Temporary injunction — 

Grant of—Considerations—Specific Relief Act 1877, 


it by law and the High Court ought to interfere in 

Son for the ends of justice. A I R 1951 Pat 469 
(470) (Prs 5 and 6) (DB). 

"7 $9, S- 95—Temporary injunction—Grant 

of—Issues in suit, if can be considered — Specific 
Relief Act (1877), S. 53. 

Where an application for temporary injunction is 
made, the Court has to consider, on prima facie 
grounds, the existence of the legal right alleged and 
the respective strength and weaxness of the cases of 
the parties. The mere fact, therefore, that the points 
raised are points which will ultimately have to be 
£ ccided as issues in the suit does not exclude them 
from the consideration of the Court at the stage of an 
application for a temporary injunction. AIR 1950 
Pat 527 (529) (Pt A) (Pr 0) (DB). 

“ O. 39, R. 1—Temporary injunction — Granting 
or—Principles stated — Party in possession having 
buildings, etc., on property—-Removal causing irre¬ 
parable injury—Injunction can be granted. 

Where a party is in possession and has kilns, build- 
ings* bungalow’s, dwelling houses, tram lines, railway 
sidings, fixed plant and machineries, etc., thereon 
and very serious injury would be caused to him if he 
is asked to remove them pending the hearing of his 
suit, he is entitled to ask for an order of injunction 
to avoid that irreparable injury both on the grounds 
of prima facie title and balance of convenience. 

[Principles on which temporary injunction is granted 

stated]. 31 Pat L T 100 : A I R 1950 Pat 222 (224, 
227) (Pt A) (Prs 6, 15) (DB). 

-O. 39, F. 1—Injunction — Grant of—Matters for 

consideration. 

In a suit for setting aside sales of certain joint 
holdings of a large area, when the plaintiff asked for 
a temporary injunction restraining the defendants 
from proceeding with the development of the area 
as a Housing Estate and alienating any portion of the 
land to others, the view* that even if portions of land 
were sold to third parties plaintiffs will be able to 
proceed against such third parties, is a poor consola¬ 
tion for plaintiffs who, after they have succeeded in 
the present suit, will have to proceed against a num¬ 
ber of persons not parties to tne present proceedings. 

In such a case it is necessary to visualise that if the 
plaintiffs obtain a decree for possession some sort of 
partition proceedings will be necessary. 

Where, however, the defendants are prepared to 
undertake not to complete sales of the plots claimed 
by the plaintiffs, there should be no practical dim- 
culty in granting an effective decree. Considerations 
that the plaintiffs do not want the area to Jose its 
agricultural character cannot arise, as no such status 
exists after the repeal of the Punjab Alienation or 
Land Act, and w’hen there is suspicion that plaintiffs 
were not inspired with the motive of cultivating 
onlv, but will sell the land at a higher price. ( 

60 Punj L R 209. 


S. 53. 

What the Court has at that stage to determine is whe¬ 
ther there is a bona fide contest between the parties 
and when there is a fair and substantial question to h e 
decided as to the rights of the parties in the suit it is 
not necessary for the purpose nor is it right that the 
Court should further examine the question in dispute 
or anticipate the decision of the question in the suit 
itself. 

The discretion to grant or not to grant an order of 
temporary injunction, must be exercised according to 
well-settled judicial principles. Where the Court 
•acts in an arbitrary manner and refuses the prayer 
without finding wnether a prima facie case has been 
made out, it fails to exercise a jurisdiction vested in 


-O. 39, R. I — Essentials for granting temporary 

injunction stated. AIR 1955 NUC (Raj) 278 (DB). 


-O. 39, R- I—Injunction, when cannot be granted 

— Plaintiff’s claim to property doubtful — Grant o 
injunction—Status quo at time of suit— Maintenanc 


of. 


In an application for injunction made in a sui 
the Court finds that the plaintiff had ro title a » 
even prima facie, no injunction can be g ra “ . ’ 
but if there seems to be a fair question to < 
regarding the legal right claimed by the p . 
then the application for injunction has to 
dered upon the grounds of balance 
venience, injury to the parties, and so tortn. 
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fact that the Court considers that the plaintiff's claim 
to the property in suit is doubtful is no reason to dis¬ 
miss the application. Further one consideration should 
guide Cornts is that, as far as possible, the status 
quo at the time of the suit should be maintained. AIR 
1952 Trav-Co 424 (425) (Pr 6) (DB). 


ing for interim injunction restraining defendant from 
re-auctioning market — Plaintiff held could easily be 
compensated in damages and therefore there was no 
prima facie case for grant of interim injunction—(Spe¬ 
cific Relief Act (1877), S. 53). A I R 1955 N U C 
(Ajmer) 372. 


2 (b). Balance of convenience. 

-O. 39, R. 1— Temporary injunction — Principle 

of balance of convenience. 

When in a suit brought by the Municipal President 
against certain members of the Municipality, the issue 
of a temporary injunction is sought restraining the 
defendants from moving a no-confidence motion 
against him and holding a meeting on a date fixed 
therefor the Court has, in applying the principle ot 
the balance of convenience, to take into considera¬ 
tion the convenience not only of the parties to the 
suit, but also of the public at large. 1955 All L J 
217 : AIR 1955 All 414 (415) (Pt B) (Pr 4) (DB). 


O. 39, R. 1—Temporary injunction—Issue of — 
Balance of convenience, when lies in refusal. 


Where a temporary injunction is likely to result in 
loss which could not be remedied in the event of the 
plaintiffs’ failure to establish his case, while the in¬ 
terest of the plaintiff could be sufficiently safeguarded 
oy imposing certain conditions on the defendant with¬ 
out the issue of an irjunction, the balance of con¬ 
venience lies in refusing to issue a temporary injunc¬ 
tion. Case law discussed. I L R (1962) Andh-Pra 
999 : (1962) 2 Andh W R 203. 


O. 39, R. 1—Principles governing exercise of dis¬ 
cretion Balance of convenience must be shown to 

4234 i (DB) VOl,r ° f plaiDtiffs ‘ AIR 1955 NUC < Assara ) 

—O. 39, R. 1 — Discretion — Interim injunction — 
Balance of convenience — Writ petition against grant 
or licence tor cinema—Grant of—Consideration. See 

Constitution of India, Art. 220. AIR 1960 Cal 582 
(DB). 

O. 39, R. 1 Balance of convenience — Suit for 
partjtion of joint family property —Injunction against 
defendant from dealing with property. 


In a suit for partition of property alleged to be 
long to the joint family consisting of the plaintiff an 
the defendant who had considerable interest in 
and was also in charge of extensive business, th 
balance of convenience was against the grant of terr 
porary injunction to iestrain the defendant froi 
making ahcnation. 13 Suth W R (C R) 00, Appliec 
10 Ind Cas 359 (Cal), Disting. 

No order of injunction can he issued which woul 
operate only to the extent of plaintiff's undivide 
interest. The plaintiff’s interest is sufficiently prc 
tected by the principle of lis pendens underlyin 
?* oZ ot the Transfer of Property Act and issue of ir: 
junction would only complicate matters. 

J he fact that in case alienations were made by th 
defendant the plaintiffs would have to implead th 
a lenees as parties to the suit and this would cau< 
unnecessary complications and hardship to the plair 
tiffs was not by itself, sufficient ground for issue c 
an order of injunction and restraining the defendai 
from dealing with the property. 1957 Jab L J 914 


2 (c). Prima facie ease. 

O. 39, Rr. 1, 2 — Prima facie case—Balance of 
convemence-Case on facts. AIR 1955 N U C (Ajmer) 

- O. 39, R. 1 —Plaintiff entitled to get out of mutton 
and fish market, certain employment bringing him 
certain amount of money every day—Plaintiff apply- 


"—O. 39, R. I—Principle governing issue of injunc¬ 
tion—Prima facie case. 

The granting of an injunction being a very serious 
matter in that it restrains the opposite parties from 
th e exercise of their rights, the Court does not issue 
the injunction unless it is thoroughly satisfied that 
there is a prima facie case in favour of the applicant. 

1955 All L J 217 : A I R 1955 All 414 (Pt A) (Pr 3) 
(DB). 

-O. 39, R. 1— Suit for damages for publication of 

defamatory matter and for perpetual injunction res¬ 
training publication — Interim injunction can be 
granted when plaintiff has made out prima facie case 

— Tort—Defamation—Interim injunction. See Specific 
Relief Act (1877), S. 54. A I R 1962 Cal 27. 

-O. 39, R. 1 — Granting or refusal of injunction 

— Interlocutory injunction can be granted when the 
plaintiff made out a prirna facie case. AIR 1955 
NUC (Cal) 752. 

-O. 39, R. 1 —Possession in dispute — Temporary 

injunction cannot be granted unless strong case is 
made out. AIR 1955 NUC (Hyd) 4855 (DB). 

-O 39, R. 1 —Prima facie case, what is—Question 

whether Gair Maurusi tenant acquires status of Pakka 
tenant — Sufficiency — (Tenancy Laws—M. B. Land 
Revenue and Tenancy Act (00 of 1950), S. 54 (vii) ). 
AIR 1955 NUC (Madh B) 5632 (DB). 

— O. 39, Rr. 1 and 2 — Temporary injunction — 
Negative agreement—Agreement allowing freedom to 
defendant to release film to competing exhibitors 
simultaneously with plaintiff — It is negative agree¬ 
ment that no exhibitor can steal march over plaintiff 
with aid of defendant—Prima facie case for temporary 
injunction held made out. A I R 1955 NUC (Madh 
B) 67. 


-O. 39, R. 1—Prima facie case—Meaning of. 

The fact that the Court when considering the 
question whether a temporary injunction should or 
should not be granted has to see whether the plaintiff 
has a prima facie case does not mean anything 
more than this, that there is a serious question to be 
tried and there is a probability of success if the 
allegations of fact made by the plaintiff are proved 
A I R 1958 Manipur 27 (28) (Pt B) (Pr 8). 

—O. 39, R. 1 — Scope and object — Existence of 
prima facie case not sole criterion — Facts of each 
case to be examined. See Ibid, 0.39, R. 2. AIR 
1964 Mys 220. 


x iMuuammaudii laiiiliy living in COITL 

mensality and possessing family property in common 
and jointness — Bank account and jewelleries in bank 
lockers in name of managing member of family—Ilis 
position is that of trustee — Suit by other members 
against managing member for partition of immovable 
and movable properties — Plaintiff held made prima 
facie case with regard to title to bank account and 
jewelleries and were entitled to temporary injunction 
restraining defendant from operating them— Muham¬ 
madan Law. A I R 1932 Cal 538, Applied. ILR43 

fpr Tid'd i i! 1 * 1! 1:56 : A 1 I! 1963 Pat 128 

-o. 39 R. 1 — Court holding that plaintiffs had 
not proved prima facie title to properties in suit - 
1 here was, held, no justification for the plaintiffs to 
ask tor an injunction against the defendant more so 
when their interest had been amply safeguarded by 
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, » 11 Rom defendant. 

AIR 1952 Pat 430 (Pt B) (Pr 6) (DB). 

■ O. 39, R. 1 Land — Prima facie title. 

There cannot be an order of injunction with regard 

™?t Ple< L e °L and V nless , there is a finding that the 
p rty which seeks the order of injunction has satisfied 

a 9 0ut . hi * Prima facie title to, and posses. 
(Pr 4) (DR) and ' 1 R 1951 Pat 266 (272) (Pt A) 

O. 39, R. 1 Essentials — Prima facie case. 

The first essential condition for granting a tern- 
porary injunction is that the plaintiff should have a 
prima f acie case. Simply because the plaintiff prays 
lor a rebel of permanent injunction, he is not entitled 
as a matter of course to an order of temporary injunc¬ 
tion howsoever worthless may be his case. Having a 
nnding of the first Court before it that there was no 
prima facie case for the plaintiff, it is the duty of the 
lower appellate Court to first reverse that finding by 
satisfactory reasons. * I R 1918 Cal 495, Ret. 
1952 Raj L W 404 : AIR 1953 Raj 136 (Pr 3). 

2 (d). Irreparable injury. 


O. 39, Rr. 1, 2— Temporary injunction — When 
granted Absence of any injury which could not be 
compensated or remedied by award of damages—No 

case for injunction. AIR 1955 N U C (Assam, 4226 
(DB). 

O. 39, R. 1 — Irreparable injury—Proof of. 

It is not proper that i party should come to the 
Court and ask for an injunction unless he can show 
that irreparable injury would be caused to him and 
the Court will never be able to put him into the status 
quo which he would have enjoyed. 

If the plaintiff is required to pay money under a 
contract and such payment is proper and correct, the 
remedy is to recover the moneys or to refuse to pay 
and suffer the consequences, but this is not the class 
of cases where the Court will be prepared to grant 
an injunction. AIR 1956 Bom 476 (480) (Pt C) 
(Pr 10). 

-O. 39, R. 1—Temporary injunction when should 

be refused — Injunction not to be issued to restrain 
actionable wrong or for breach ohcontract for which 
damages are proper remedy AIR 1955 N U C (Hyd) 
414 (DB). 

-O. 39, R. 1 — Irreparable injury — Mere incon¬ 
venience is not enough — Irreparable injury means 
injury which is substantial and could never be 
remedied or adequately atoned by damages—(Words 
and Phrases). AIR 1955 N U C (Hyd) 414 (DB). 

-O. 39, R. 1 — Suit for specific performance of 

agreement to sell site — Temporary injunction asked 
for by plaintiff restraining defendant from complet¬ 
ing sale with third person — Plaintiff must establish 
that if injunction is refused he would suffer irrepa- 
able loss. AIR 1955 N U C (Madh B) 3713. 

2 (e). Delay and laches. 

-O. 39, Rr. 1 and 2 — Discretion — Grant or re¬ 
fusal of injunction—Criterion. 

The grant or refusal of temporary injunctions, must 
always be decided on the merits of the case and not 
on the speed shown by a party in coming to Court. 
AIR 1956 Bhopal 49 (52) (Pt C) (Pr 11). 

O. 39, R. 1 • Delay—If disentitles. 


Delay in filing a suit or an application is no reason 
why the parties should not get a temporary injunc¬ 
tion. 57 Cal W N 112 : A 1 R 1953 Cal 377 (379) 
(Pt F) (Pr8) (DB). 


O. 39, Rr. 1 and 2-Laches—Effect. 

j pIaiDtiffs . as soon as the y came to know 
o the defendant starting a business at S under the 

f f ad I m ? r . gave , h j m alegal notice, whereupon 
the defendant stopped that business there and in the 

r . 00nd ’ . whe L n r thev came to know that the 
defendant secretly shifted his business to B and there 

broughMhe'suft; ^ mark 3gain ’ the plaiDtiffs 

Held that there were no laches on the part of the 

L J 450 :1959 M P C 643 : 1959 

M Jr JL J 544. 

2 (f). Mandatory injunctions. 

:?• 3 , 9 . R-1—Specific Relief Act, S. 55-Injunction 

landatory injunction — Conditions precedent 
to grant of. 

A mandatory injunction for the doing of a specific 
act cannot be granted unless there was a demand and 

fiofvfn °U£ at Cemand - 53 Bom LR 706: ILR 
/rfni Bom 756iA IR 1952 Bom 33 (37) (Pt B) (Pr 16) 

(Db). 

r O. .39, Rr. 1 and 2 — ‘Ad interim’mandatory 

can be granted—(Specific Relief 

Act (1877), S. 55). 

It is only in very rare cases that a mandatory 
injunction is granted on an interlocutory application 
and instances where such an injunction is granted by 
means of an ad interim order pending the decision of 
the application itself are almost unknown. 

Injunctions are a form of equitable relief and they 
nave to be adjusted in aid of equity and justice to the 
tacts or each particular case. 

If a mandatory injunction is granted at all on an 
interlocutory application, it is granted only to restore 
the status quo and not granted to establish a new state 

°i! differing :from the state which existed at 

the date when the suit was instituted. The one case 
in which a mandatory injunction is issued on an 
interlocutory application is where, with notice of the 
institution of the plaintiff's suit and the prayer made 
in it for an injunction to restrain the doing of a certain 
act, the defendant does that act and thereby alters the 
tactual basis upon which the plaintiff claimed his 
relief. An injunction issues in such a case in order 
that the defendant cannot take advantage of his own 
act and defeat the suit by saying that the old cause 
of action no longer survived and a new cause of 
action for a new type of suit had arisen. When such 
is found to be the position, the Court grants a manda¬ 
tory injunction even on an interlocutory application, 
directing the defendant to undo what he has done 
with notice of the plaintiff’s suit and the claim therein 
and theieby compels him to restore the position 
which existed at the date of the suit. Even such an 
order has been made only when the application for 
an ad interim injunction pending the disposal of the 
suit is finally disposed of and not during the pendency 
of the application itself. 

Hence where an ad interim injunction of a restric¬ 
tive character was granted on 7th of March, pending 
the disposal of the application and on 12th March, 
another order of the nature of a mandatory injunction 
was made by way of implementing what was thought 
to have been granted by the ad interim order of the 
earlier date and the order was not made on the basis 

of anything done bj the non-applicants-defendants 

since the institution of the suit and with notice of the 
plaintiff’s claim. 

Held, that the basis on which ad interim injunc¬ 
tions of a mandatory character are usually grante 
under the approved practice were lacking and hence 
the said order granting a mandatory injunction \va 
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not maintainable. ILR (1957) 3 Cal 229 s AIR 1956 
Cal 428 (429,*432, 433) (Prs 4 , 17, 18) (DB). 

-O. 39, R. 1—Mandatory injunction to be granted 

only when damages cannot be compensated suffi¬ 
ciently. 

Held, under the circumstances of the case that the 
granting of a mandatory injunction was always a 
matter for the discretion of the Court. Where the 
injury done to the plaintiff could not be estimated 
and sufficiently compensated for by damages or was 
so serious and material that the restoration of things 
to tht-ir former condition was the only method 
whereby justice could be adequately done or where 
the injury complained of was in breach of an express 
agreement, the Court would exercise its jurisdiction 
and grant a mandatory injunction. 

Only when the building had been completed at a 
considerable cost did the plaintiffs come forward to 
claim their legal right to an injunction. Under the 
circumstances it would be unconscionable to decree 
the plaintiffs’ claim for a mandatory injunction. 
Halsbury’s Modern Equity, p. 560, Rel.; (1874) L R 9 
Ch 221 and AIR 1957 Nag 2, Foil. (1961) M P LJ 
(Notes) 282. 

-—0.39, R. 1—Interim relief by way of mandatory 
injunction—When granted. 

It is a primary duty of all Courts to make such 
orders as are necessary for maintenance of justice and 
prevent patent injustice. The very idea underlying 
the grant of interim relief by way of injunction is to 
^ee that ultimate relief which the plaintitf is entitled 
to get at the conclusion of suit is not rendered nuga¬ 
tory by action of the defendant. 

Every interim injunction is granted in aid of final 
injunction asked for. That is the reason why before 
an ad interim injunction is granted Courts are required 
to come to a tentative conclusion regarding ultimate 
success of the plaintiff. ‘View of Beaman J. in AIR 
1914 Bom 42, Not followed; AIR 1914 Bom 195, AIR 
1918 Mad 588, Rel. on; (1962) 40 Mys L J 1037, Ref. 

A here the defendant virtually blocked the right of 
way which was an easement of necessity of the plain- 
tilf by erecting a wall and members of the plaintiff’s 
family were virtually imprisoned the Court held 
rightly granted ad interim mandatory injunction 
directing the defendant to remove the wall. (1964) 1 
Mys L J 300. 

-O. 39, R. 1—Suit by co-sharer for forfeiture of 

lease, Khas possession and permanent injunction 
restraining the Mukararidars from opening and work¬ 
ing out quarries in suit tank—Application for tempo¬ 
rary injunction in terms of mandatory injunction 
prayed for in the suit—Grant of—Propriety—Defen¬ 
dants carrying on quarrying operations nearly a year 
prior to the suit, without any objection from the 
plaintiff or other co-sharers—Defendants contracting 
supply of coal to third party — Balance of conve¬ 
nience held in favour of defendant-appellants — 
Temporary injunction should not have been issued. 

Held, a quarry operation for extracting coal is 
undertaken when the coal steam is near the surface, 
and in most cases it is a surface working. The present 
appellants being the mukarraridars of the surface 
right as well as the lessees of the mineral rights have 
every right to open quarry in the plots in question. If 
the owner and occupier of the surface right would 
have been different persons, steps might have been 
necessary for the acquisition of the surface lands for 
working the coal mine, but in the present case even 
that mav not be necessary. The learned Subordinate 
Judge has failed to appreciate that for carrying on 
the vquarry operations the original use of the surface 
land must necessarily be disturbed. The plaintiff 
who is entitled only to a rental of 7 annas a year is 


not entitled to a temporary injunction * when the 
major co-sharers are raising no objection to the 
action of the defendants-appellants, and when, accor¬ 
ding to the case of the defendants, they had been 
carrying od the quarry operation since a year before 
the institution of the present suit The balance of 
convenience is certainly in favour of the appellants. 
No temporary injunction should have been issued in 
the circumstances of the present case. 9 Cal W N 87, 
9 Cal W N 255, AIR 1917 P C 163; AIR 1928 P C 234, 
ATR 1941 Pat 13 Dist.; ILR 1 Cal 391, AIR 1946 Pat 
177, Applied. 1955 B L J R 644. 

O. 39. Rr. 1, 2—Injunction in mandatory form. 

In a suit for permanent injunction the trial Court 
granted an ad interim injunction restraining the defen¬ 
dant from constructing the building. Eventually after 
hearing parties, the Court dissolved the injunction on 
1-3-1950. Against this order the plaintiff filed an 
appeal on 7-O-1950 and the appellate Court also 
granted an ad interim injunction. In the meantime 
the defendant taking advantage of the order of the 
trial Court vacating the order of ad interim injunc¬ 
tion and the delay in filing appeal hastened with the 
construction. 

Held, that by the conduct of the defendant he was 
trying to defeat any appeal which might eventually 
be filed by the plaintiff and the order which might be 
passed in bis favour. Hence that part of the construc¬ 
tion which was made by the defendant between 
1-3-1950 and 7*3-1950 should be demolished. AIR 
1951 Pat 546 (548) (Pr 6). 


2 (g). Power to impose conditions. 

-O. 39, R. 1—Interim injunction granted on condi¬ 
tions — Default in performance of conditions— 
Interim injunction stands vacated but suit does not 
become infructuous. AIR 1955 N U C (Ajmer) 4756. 

-O. 39, R. 1—Temporary injunction — Execution 

of decree for possession—Person not party to decree 
applying for injunction restraining execution— In¬ 
junction held could be granted subject to certain 
conditions. 

Where in an execution of a decree arising out of a 
suit for possession under O. 21, R. 103, Civil P. C. of 
half a ‘nohra’, a person who was not a party to the 
decree applied for an injunction restraining the 
decree-holder from obtaining possession of the pro¬ 
perty on the ground that the whole of the ‘nohra’ 
was let to him at Rs. 25 per month : 

Held, that in the circumstances of the case, the 
balance of convenience would be not to disturb the 
status quo of the parties till the disposal of the suit 
provided the applicant deposited in the trial Court 
the arrears of rent relating to half of the ‘nohra’ and 
continued to so deposit the arrears of rent quarterly 
till the disposal of the suit. AIR 1946 Pat 177, Rel 
on ; A I R 1920 Mad 258 ; A I R 1938 Pat 228 ; A I R 
1938 Pat 000 and AIR 1914 Bom 148, Disting. AIR 
1950 Ajmer 14 (14) (Pr 3). 


Vf. OC7f I\* X 








impose terms, 

The Court in granting a temporary injunction ha; 
undoubtedly power to impose terms as a condition tc 
the granting of the injunction, but the imposition o. 
such terms must be reasonable and such as not tc 
make it impossible for the plaintiff to comply wit! 
the terms thereby virtually denying the relief which 
he would otherwise be ordinarily entitled to. 68 Mar 
L W 482 : (1955) 2 Mad L J 151 ; 1953 Mad W IS 

520 : I L R (1956) Mad 229 : A I R 1955 Mad 49] 
(494) (Ft B) (Pr 15) (DB). 


O. 39, R. 1 Grant of injunction on Condition- 


Discretion of Court. 
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The grant of injunction is in the nature of equit- 
able relief and conditions can be imposed so that 
the interest of other parly may also be safeguarded. 
There is no prohibition under the Code that a condi- 

l 10 \v C Q 7 r 0t T b i e f™™ _ t0 a " '"function. 1957 Raj 

329 V (Pr 7 3) ! 1 L R 1957 7 Raj 926 8 A 1 R j 957 Raj 

3* Inherent power* 

O. 39, R. 1 Issue of temporary injunction — 


. ' f -~ —j AJLIJ U1JV/UUII - 

Inherent powers of Courts—Extent of—Expression "if 
it is so prescribed in S. 94 Effect—Circumstances 
not covered by O. 39 — Court can issue injunction in 
its inherent jurisdiction (Majority view). See Ibid, 
S. 94. AIR 1962 S C 527. 

——O. 39, R. 1—Inherent powers of High Court. See 
Ibid, S. lol. AIR 1954 All 113 (DB). 

O. 39, R. 1 Grant of temporary injunction— 
Inherent powers. See Ibid, S. 151. AIR 1950 All 
444. 


o. 39, R. 1 — Inherent power to issue injunction 
apart from o. 39. See Ibid, S. 151. A I R 1955 Andh 
142 (DB). 

-O. 39, Rr. 1 and 2 and Ss. 151 and 94—Inherent 

power to grant injunction. 

The High Court when exercising original jurisdic¬ 
tion has inherent power to grant temporary injunc¬ 
tions even in cases which are not covered by Rr. 1 
and 2 of O. 39, but the High Court in dealing with 
the matter as an appellate or revisional authority, can 
grant injunction only if the case is covered by the 
provisions of O. 39. AIR 1933 Mad 500 and A I R 
1949 Mad 104, Foil. I L R (1952) 4 Assam 160: A I R 

1953 Assam 104 (105) (Pt A) (Pr 5). 

“ ,?•. 39. R-l—Inherent power to grant injunctions. 

See Ibid, S. 151. AIR 1954 Bom 176 (DB). 

[Overruled on another point in A I R 1962 S C 527.] 

-O. 39, R. 1 —Injunction restraining earlier suit in 

exercise of inherent power. See Ibid, S. 10. AIR 

1954 Bom 176 (DB). 

[Overruled on another point in A I R 1962 S C 527.] 

~—O. 39, R. 1 and S. 151 — Suit instituted in Hmh 
Court stayed under S. 34, Arbitration Act — Plaintiff 
filing another suit in City Civil Court for identical 
prayers — Defendant applying for temporary injunc¬ 
tion restraining plaintiff from proceeding with suit 
pending in City Civil Court—High Court has no juris- 
diction under S# 34 but c<in exercise inherent jurisdic- 
tion under S. 151. See Ibid, S. 151. (’63) 67 Cal 
W N 603. ' 

t). 39, R. 1 and S. 151—-Scope of O. 39, R. l. 

Order 39 does not exhaustively deal with the 
matter of granting temporary injunction. Apart from 
those provisions the Court can grant temporarv in¬ 
junction in the exercise of its inherent jurisdiction 
(A I R 1952 Mad 258, Diss. from ) AIR 1952 Cal 
560, Ref.; AIR 1917 Cal 44 (F B), Foil. 57 Cal W N 
112 : A I R 1953 Cal 377 (378) (Pt D) (Pr 5) (DB). 

39. R. I, Ss. 94 and 151 Temporary iniunc- 
tion — Inherent power to pass orders of. See Ibid 
S. 94. AIR 1952 Cal 560 (DB). ’ 

- O. 39, Rr. 1 and 2 — Interim injunction under 
inherent powers when granted. See Ibid S 151 
AIR 1965 J & K 35. 

-O. 39, R. 1—Scope—Inherent power of subordi- 

£*91 C °4'! R llS”! S'™ S " lbid ' 


o. 39, R. 1 — Scope — If exhaustive — Inherent 

SI !°R 8 ™59Ker P 45(DB° l ' ,n0tl °”' S " S - 94 

, 7° A 9 ’ 1 ““Power to grant temporary injunction 
mArbiST P ° WerS ‘ See Ibid - S -94. AIR 1953 


O. 39, Rr. 1 and 2, S. 151—Provisions of O. 39 in 
matter of grant of temporary injunction are not 
exhaustive — S. 151 can be invoked in appropriate 
cases. A I R 1962 S C 527, Rel. on. 1963 Ker L T 5^ 


O. 39, R. 1 — Application for permission to sue 
as pauper - Temporary injunction before permission 
has been granted, cannot be passed - No inherent 
power. See Ibid, S. 94 (c). A I R 1952 Mys 76 (DB)? 

——O. 39, Rr. 1 and 2, S. 151 — Scope — Power of 
Court—Exercise of on behalf of defendant. 

The Courts have power to grant mandatory injunc- 

* f °. n .° n ‘ nfe [ 100 u f 0r y application. If inherent powers 
of the Court can be exercised in exceptional circum 

stances on behalf of the plaintiff there is no reason 
not to extend the same jurisdiction in similar circum- 
stances on behalf of the defendant. I L R (1956) 

‘I 56 T 015 , A H? 

4. Injunction, when not granted. 

^ 0 p\A 9 ct R aS n, S Un 5 C 2'° n ’ Whe “ C3nn0t bC graDted 

When a party to a suit is not prepared to furnish 
security to compensate the opposite party in case the 
atter is restrained from selling the immovable pro¬ 
perty in dispute during the pendency of the suit and 
thus sustains loss, ad interim injunction asked for by 

cannot be granted. AIR 1950 Ajmer 

^29 (Pr 2 ). 

. O. 39, R. 1—Interim injunction held fruitless in 
circumstances of case. 

Where in a suit in which an interim injunction was 
sought restraining the defendant, the managing com- 
mittee of a college, from taking over charge of the 
otnee from the Principal of the College, it appeared 
that- Principal was not in possession of his office on 
the date of the suit, having been dislodged from his 
position of principal before the institution of the suit 
and another person appointed as principal. 

Held, that in the circumstances an order of injunc¬ 
tion would be fruitless. 1950 All L I 795 : 1951 All 
W R (H C) 63 : 1951 R D (H C) 44 : AIR 1951 All 
558 (560) (Pt B) (Pr 11) (DB). 

-O. 39, R. 1—Injunction, against whom cannot be 

granted. 

Where the person for whose benefit an injunction 
is prayed for and the person against whom it is to 
operate are not parties to the suit in which it is 
prayed for, injunction cannot bo issued. 1950 All 
L J 795 : 1951 All W R (H C) 63 : 1951 R D (H C) 

44 : AIR 1951 All 558 (560) (Pt D) (Pr 13) (DB). 

-O. 39, R. 1 — Injunction to restrain defendant 

from constructing building on suit land—Defendant 
undertaking to pull down building without claiming 
compensation in case plaintiff’s right to recover pro¬ 
perty is established — Injunction will not be granted. 

AIR 1914 Cal 362, Disting. 1961 Ker L T 338 : AIR 
1962 Ker 16(17) (Pr 3). 

-O. 39, R. 1 —Three sons of the manager of a Mita- 

kshara joint Hindu family instituted a suit for parti¬ 
tion of their three-fourths share in the joint family 
property. The suit was filed on 10 th October, 195/. 
but the entire property had already been sold on loth 
September, 1957, in execution of a mortgage decree 
against the father as manager of the family. The sale 
was confirmed on 20th October, 1957. The suit was 

on the footing that the decree and the sale did no 

bind the plaintiffs since the mortgage debt was an 
avyavaharika debt. They presented an application o 
16th October, 1957 praying fora temporary injunction 
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to restrain the auction-purchaser from taking deli¬ 
very of the property. 

Held* that the Code did not authorise the grant of 
an injunction in the circumstances of the case. AIR 
1930 Lah 850, Diss. from. 1958 Ker L J 422 : 195S 
Ker LT 3S5 : AIR 1959 Ker 45 (45,46) (Pt A) 
(Prs 2, 4) (DB). 

-O. 39, R. 1—No injunction can be issued against 

a person who is not a party to the suit. 1965 M P L J 
(Notes) 155. 

-O. 39, R. 1 — Proceedings for recovery of sales 

tax assessed started against plaintiff—Plaintiff seeking 
declaration that he was not liable to pay the tax 
assessed—Temporary injunction'restraining)State from 
proceeding with recovery not granted. 1965 M P L J 
(Notes) 116. 


-O 39, R. 1 — Injunction to restrain private sale 

by mortgagee under 8. 69, T. P. Act — In circum¬ 
stances of case injunction not granted. AIR 1955 
NUC (Mad) 3917. 


-O. 39, 1—'Temporary injunction — Suspension 

of Principal of School pending enquiry—Suspension 
by Managing Committee of School — Prayer by Prin¬ 
cipal for injunction to restrain Committee from 
giving effect to order of suspension — Held, injunc¬ 
tion could not be granted as it would surely p3ralyse 
administration of School. AIR 1934 All 101, Rel. on. 
Education — Educational Institution — Injunction 
against Public Authority—Injunction ;against Master 
and Servant. 1965 B L J R 792. 


-O. 39, R. 1—Temporary injunction-Grant of — 

Injunction cannot be granted to a trespasser. 

It is well settled that the law does not lean in 
favour of a trespasser, and the possession of a tres¬ 
passer, for which he can seek protection, is ordinarily 
confined to what is actually possessed, and does not 
extend to what he may take in future by continuing 
in trespass. Prima facie, this is all th9 protection to 
which he is entitled. To grant an injunction in such 
a case would be tantamount to giving right, both 
present and future, to a trespasser, which he cannot 
legally claim. 31 Pat L T 100 : AIR 1950 Pat 222 
(224, 227) (Pt E) (Prs 10, 15) (OB). 

-O. 39, Rr. 1 and 2 — Suit for permanent injunc¬ 
tion restraining Union of India from retiring plaintiff 
on particular date on ground that his birth date as 
recorded in service record was wrong—Suit tiled four 
days before retirement—Temporary injunction asked 
for—Principles governing grant of injunction in such 
cases — Granting temporary injunction, resulting in 
plaintiffs achieving his purpose - Discretion of Court 
— Use of — Injunction canaot be granted—Constitu¬ 
tion of India, Art. 311, does not apply. AIR 1963 
Punj 104. 


~—O. 39, R. 1 — Application for temporary injunc 
tion — Suppression of material facts — Applicatioj 
deserves to be dismissed—(Obiter) (1917) 1K B 486 am 

a i n 7 n n _ a i r . _ ___ * 


AIR 1947 Bom 413, Ref. to. 1951 Ker LT 701 • 
1953 Trav-Co 26 (29) (Pt C) (Pr 9). 


All 


5. Powers of Probate Court. 

-O. 39, R. 1—Powers of Probate Court—Power to 

issue temporary injunction — Succession Act (1925) 
Ss. 247 and 269. v 

The powers of a Probate Court for the protection 
of the property which is the subject-matter of the 
probate proceedings are regulated by Ss. 247 and 269 
Succession Act, but apart from those provisions *the 
powers of the Court are wide enough to issue tem¬ 
porary injunctions restraining other persons from 
interfering with the properties which are the subject 

matter ol testamentary disposition. AIR 1915 Cal 
565, Foil. 


It is open to the Probate Court not only to appoint 
an administrator pendente lite, but also to issue an 
order of injunction, temporary in character, pending 
the appointment of an administrator pendente lite. 
If such powers are exercised in probate cases by a 
probate court, there is no reasonable chance of any 
property being dissipated, pending the actual grant 
of a probate or the appointment of an administrator. 
AIR 1951 Cal 561 (562, 563) (Pt D) (Pr 8) (DB). 

-O. 39, R. 1, O. 20, Rr. 4 (2) and 5, Ss. 151, 115 

(c) — Decision of High Court in previously institut¬ 
ed suit that execution of will was not proved, if 
binding on probate court — Probate Court holding 
that the case is fit one for issue of injunction — No 
reasons given — It is material irregularity in exer¬ 
cise of jurisdiction — While issuing injunction, Pro¬ 
bate Court should consider decision of High Court in 
previously instituted suit. 

Upon the death of A, his uncle S and P, the son of 
K another deceased uncle of A, laid rival claim > to the 
properties leit by him on the ground that they were 
the nearest heirs of A. P also claimed under the alleg¬ 
ed will of F, the father of A. The properties we;e 
under the Court of Wards which directed the parties 
to get ;a decision from a civil Court. Thereupon S 
tiled a suit claiming the properties. Both P and the 
Court of Wards were made defendants. P contested 
the suit in which a specific issue regarding the exe¬ 
cution of the alleged will was raised. During the 
pendency of the suit P made an application under the 
Succession Act for letters of administration with the 
will annexed in respect of the properties. The suit 
was ultimately decided in favour of S. It was held 
that the alleged will was not proved and that it 
had been got up and that S was the nearest heir 
to the deceased A. S applied to the Court of Wards 
for delivery of property. Notice was sent to P. In the 
Letter of Administration proceedings P filed an ap¬ 
plication requesting that an injunction should be 
issued restraining S from taking possession of proper¬ 
ties and the Court of Wards from handing over the 
same to S The application was made under O. 39, 
R. 1 read with S. 151. The Probate Court held that 
it could issue injunction under S. 151 but not under 
O. 39, R. 1 and without giving any reasons held that 

it was a fit case for the issue of injunction. In revision 
to the High Court. 

Held, that the case fell under S 115 (c), inasmuch 
as the court acted with material irregularity in the 
exercise of its jurisdiction, when no reasons were 
given for holding that it was a fit case for the issue of 
an injunction. The procedure laid down by O. 20, 

Rr. 4 (2) and 5 was also not observed. 1958 Mvs L I 
809, Applied. * 

Held further (without expressing any opinion whe¬ 
ther the finding of the High Court in a suit instituted 
bet ore filing the application for the Letters of Admi- 
nistration would or would not operate as res judicata) 
that the opinion of the High Court on the validity of 
the execution of the will being the opinion of the 
highest court in the State, was entitled to be taken into 

consideration when the lower court passed its discre¬ 
tionary order. 

The order of the Court issuing an injunction was 
an abuse of the process of the court. It did not exercise 
its discretion judicially and the order could not be 
sustained and must be set aside. 

Quaere: — \\ hether the trial court was competent to 
issue the order of injunction under S. 151. (1963) 1 
Mys L J o49. 


0. Powers of Insolvency Court. 

" °\ 3 . 9 > B * 1—Jurisdiction of Insolvency Court to 

issue injunction. Though an Insolvency Court will 
not restrain a mortgagee or other secured creditor in 
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the exercise of his legal remedies under S. 28 of the 
Act it has jurisdiction in proper cases to restrain him 
under O. 39, R. 1, Civil P. C, if there are substantial 
grounds for impeaching his title, in a view to safe¬ 
guard the interests of the general body of creditors, 
bee Provincial Insolvency Act (1920), S. 4. AIR 1954 
Mad 12 (DB). " * * 

7. “Any property in dispute in a suit”. 

—O. 39, R. 1 Damage to property in dispute in 
suit Proceedings under 13. P. Encumbered Estates 
Act Application for injunction against decree- 
holders by persons other than applicant under Act. 

For the applicability of O. 39 the damage suggested 
or alleged must be to the property which is the sub- 
ject-matter of the dispute in the suit in which the ap¬ 
plication for an injunction is made. 

Where in proceedings under the Encumbered 
Estates Act, the application for injunction against the 
decree-holder is made by persons other than those, 
who had applied under S. 4 of the Act and all that 
was claimed was that the decree-holders should be 
restrained from executing their decrees until the 
liability created by those decrees had been appor¬ 
tioned amongst the debtors in no sense could it be 
said that applicants were alleging any damage to any 
property forming part of subject-matter of the pro¬ 
ceedings before the Special Judge. 0.39, therefore, 
did not apply. 1950 All W R 338 : ILR (1952) 2 All 
324 : AIR 1950 All 444 (446) (Pt B) (Pr 9) (DB). 


The defendant brought a suit for possession in res- 
tW a , gainst P laintiff - It was held in 

bufthaMh^y^ 6 the P ro P* rt y of the State 

but that the defendant had a right to get Dos<jp«inn 

over it against plaintiff on the ground of his prior 
peaceful possession. p 

The defendant applied for execution of his decree 

and the executing Court issued notice to the plaintiff 
asking hnn to demolish his building standing on the 

ehabutra by a certain date failing which it was 
directed that the building would be demolished under 

lu ac e j °*C° urt and possession delivered to 
the defendant over the ehabutra. The plaintiff then 
instituted a suit against the defendant for a declara- 
lon that the decree of possession had become ineffec¬ 
tive against him and for a permanent injunction rest¬ 
raining the defendant from executing the decree. He 
sought a temporary injunction under O. 39. 

present case fell under R. 1 (a) of 

u u The buiIdi . n " °f the plaintiff standing on the 
ehabutra over which the defendant sought possession 
in execution was in danger of being demolished at 
the instance of the defendant. This building was also 
the subject-matter of the suit along with the ehabutra. 
i he plaintiff had a ‘prima facie 1 case and irreparable 
loss would be caused to him by the demolition of the 
building standing on the ehabutra, if the temporary 
injunction was not granted. AIR 1956 Madh B. 75, 
Not foil. AIR 1956 Vin-Pra 28 (29) (Prs 2, 6). 


O. 39, R.^l— Applicability and scope—Plaintiff I n i uncl, ’oa in respect of judicial proceedings. 

O. 39, R. 1 and S. 10—Agreement that in case of 


desiring relief regarding possession in his suit—Plain¬ 
tiff should claim declaration of title with consequen¬ 
tial relief of possession — Mere suit for declaration - 
Plaintiff cannot claim temporary injunction restrain¬ 
ing defendant from interfering with plaintiff’s posses¬ 
sion as it cannot be said that the property is in dis¬ 
pute in the suit. An order to preserve the status quo 
cannot be passed by a temporary i function. AIR 
1946 Nag 428, Rel. on. AIR 1951 All 550, Disting. 
AIR 1962 Manipur IS (19) (Pt A) (Pr 4). 

8* “In danger of being wasted, damaged etc.” 

-O. 39, R. 1—Restraining construction on a party 

wall. 

Defendant's application in revision against the 
grant of temporary injunction by allowing the plain¬ 
tiff's appeal from the order of the trial Court. 

Held, that the Court is justified in granting the ap¬ 
plication lor temporary injunction for restraining a 
joint owner from making a construction on the party 
wall in dispute especially when the photograph of 
the wall, in evidence in tne case, shows that there is 
a likelihood of the wall tumbling down or of its being 
thrown down. AIR 1952 Ajmer 51 (1) (Pr 2). 

-O. 39, R. 1—Defendant admitting part of plain¬ 
tiff’s claim but expressing inability to pay amount 
without disposing of property — Injunction under 
O. 39, R. 1 to be granted. 

Where the defendant admits a part of the amount 
claimed by the plaintiff but expresses his liability to 
pay the admitted sum and says that he is unable to 
raise any money without disposing of the property, 
intention to dispose of property can be inferred and 
injunction under O. 39, R. 1 must be granted. AIR 
1950 Kutch 49 (2) (Prs 2, 3). 

-O. 39, R. 1 and 2—“Interference with possession” 

—Does not amount to damage or waste of property — 
Suit for declaration of title — Application for injunc¬ 
tion by defendant already in possession — Grant of, 
cannot be justified. AIR 1962 Manipur 55 (57, 58) 
(Pt C) (Prs 12, 13). 

-O. 39, R. 1 (a)—Order restraining decree-holder 

from executing decree. 


dispute, suit to be filed in Italy—Suit filed in Calcutta 
High Court Agreement will not oust jurisdiction of 
Indian Court — Court, however, will stay suit if 
necessary and proper. See Contract Act (1872), S. 28. 
AIR 1960 Cal 155 (DB). 

O. 39, R. 1—The prevention of multiplicity of 
proceedings is one of the purposes for which orders 
of restraint can be legitimately passed. 57 Cal W iN 
112: AIR 1953 Cal 377 (378) (Pt B) (Pr 4) (DB). 

O. 39, R. I — There is nothing in S. 50, Specific 
Relief Act, to prevent the Court from restraining a 
party from proceeding with judicial proceeding. 57 
Cal W N 112 : AIR 1953 Cal 377 (379) (Pt F) (Pr 9) 
(DB). 

-O. 39, R. 1 — Houses and Rents — West Bengal 

Premises Rent Control Temporary Provisions Act 
(17 of 1950), S. 9 — Rent Controller — Nature 
of jurisdiction Suit for ejectment — Proceeding 
before Rent Controller for standardisation of rent 
whether can be restrained by injunction — Special 
tribunal. 55 Cal W N 503 : 1951 B L R Cal 328 : 
AIR 1951 Cal 557 (558, 559) (Prs 4, 5, 7). 

0.39, R. 1; S. 10—Suit by P for recovery of amount 


vy V/j 1.) JL V UUAV M J JL 1 VA 1 vvv T V* / ^ — 

against L at D — Suit for accounts by L against P at 
A — Order of injunction by Court at A against P — 
Legality of. 

A Firm P filed a suit for the recovery of certain 
sum against Firm L on 2-2-1950 at Delhi. On 30-10- 
1950 L filed a suit for accounts in the Agra Court 
making Firm P a defendant in the suit. On 7-11-1950, 
the Court at Agra issued an injunction against ? res¬ 
training it from proceeding with the suit. On 
30-11-1950, the parties appeared before the Court in 
Delhi and the Judge ordered that the order of the 
Agra Court did not bind him and decided to proceed 
with the suit. 

Held that it was rather extraordinary that a previ- 
ously instituted suit should be sought to be stayed y 
adopting this rather extraordinary procedure, 
appeared that the sole object of getting an injunction 
against the opposite party was to delay fhesuit wni 
had been instituted in Delhi. In cases of this k 
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ihe Civil Procedure Code has provided a remedy 
which is contained in S. 10, but that is a remedy 
which is open to a litigant who had brought the 
prior suit. The step taken by L was a gross abuse of 
the process of the Court and the Judge of Delhi had 
rightly proceeded with the trial of the suit j Case law 
Ref. 53 Pun L R 409 : AIR 1952 Punj 247 (248) 
(Pr 10). 

10. Infringement of trade mark — Issue of 

injunction. 


compensation where the continuance of the business 
by the defendant under the same trade mark may 
result in loss of reputation and the injury may be 
irreparable. 1959 Jab L J 450 : 1959 M P C 643 : 
1959 MPLJ 544. 

O* 39, R. 1 — Discretion of Court —Trade mark 
cases—Grant of temporary injunction — Principles. 

The principles which should govern the Court in 
granting or withholding a temporary injunction in 
trade mark infringement actions are well settled. 


-O. 39, R. I — Suit for infiingement of trade mark 

stayed under S. Ill (1), Trade and Merchandise 
Marks Act-Court not bound to pass order of injunc¬ 
tion — Balance of convenience — Conditions under 
which injunction may be refused. See Trade and 
Merchandise Marks Act (1958), S. 33. AIR 1962 
Andhra Pra-510 (512, 514) (Prs 7, 10, 11). 


——O, 39, R. 1 — Issue of temporary injunction — 
Suit for infringement of trade mark — Prima facie 
case — Test to find out. 

In order to see whether there was a prima facie 
case for the issue of an interim injunction during the 
pendency of the suit for perpetual injunction to res¬ 
train the infringement of trade marks, the best 
method is to compare the trade mark of the plaintiff 
with that of the defendant and to come to a tentative 
finding as to the existence of general similarity which 
may in all probability deceive an unwary purchaser. 

1958 Andh L T 784 : (1958) 2 Andh W R 562 : AIR 

1959 Andh.Pra 168 (169) (Prs 5. 6). 


-O. 39, Rr. 1 and 2 — Infringement of trade¬ 
mark — Tempoiary injunction — Test to be applied 
lor grant of injunction — Nature of right in trade¬ 
mark — Particulars creating confusion amongst con¬ 
sumers Evidence and proof — Circumstances held 
not in favour of grant of injunction. 

To warrant the grant of an injunction in relation to 
a trade mark it would be the actual user the proof of 
which would be necessary. 

W here the only similarity between the labels of 
the two parties was in the picture of a cow and in 
the use of four colours, there was no proof of any 
attempt on the part of the defendant to pass off its 
goods as the goods of the plaintiff, the sphere of 
market for the goods of both parties was diffe¬ 
rent, the defendant had been using his labels much 
'before the registration of the plaintiff’s trade-mark 
and further, by the grant of a temporary injunction, 
the defendant was likely to be prejudiced and the 
injury caused to him would be irreparable which 
might not be off-set by a pecuniary compensation 
while the injunction, if granted was not going to help 
the plaintiff in any way; 


^f’ *k. a t .the grant of a temporary injuncti 
would not be in accordance with law, or in coosc 

a A n rn e ?A l Mfc ial Principles. AIR 1934 P C 167 a 

^flVr°,« C ? 0a " d AIR 1940 PC 109 and A 
I960 SC 142 and AIR 1958 M P 348 and 1959 M 

7»9 54 io«S < 1« A £ R . l ? 5 J? M P 2,1 Rel - on - 1962 Jab I 

y /92i AIR 1962 Madh-Pra 
(299, 300, 301) (Prs 13, 14, 17, 19). 


t^’ ^ r * ^ and Discretion — Trade mark 
case — Temporary injunction - Principles — (Trade 
mark — Infringement — Injunction). 

In the case of a temporary injunction the equities 
in favour of the parties have to he adjusted keeping 

\Vl,r e 'q le i c " c n. mstar \ ces of thc Particular case 
Where the plaintiff s trade is considerable and the 

defendant s business has just commenced, or is small 

i .V 111 interlocutory injunction restraining 
the defendant from using plaintiff’s trade mark will 
ordinarily he granted. Money cannot be adequate 
|Vol. 3.] Fn.D. 27. 


The Court will exercise its discretion in favour of 
the applicant only in slrong cases. The plaintiff must 
make out a prima facie case in suppoit of his appli¬ 
cation for the ad interim injunction and must satisfy 
the Court that his legal right has been infringed 
and he in all probability will succeed ultimately in 
ihe action. This does not mean, that the plaintiff 
should make out a case which would entitle him at 
all events to relief at the hearing. The injury must be 
actual or imminent. 

Where the plaintiff’s title is disputed on the fact of 
infringement or misrepresentation amounting to a bar 
to the action or some other defence is plausibly alleg¬ 
ed upon the interlocutory motion, the Court in 
granting or refusing the interim injunction is guided 
principally by the balance of convenience that is by 
the relative amount of damage which seems likely to 
result if the injunction is granted and the plaintiff 
ultimately fails or if it is refuse! an! he ultimately 
succeeds. As the grant of temporary injunction is 
governed by equitable principles the Court will 
refuse to interfere summarily by such relief notwith¬ 
standing the plaintiff’s legal rights unless his conduct 
in the matter is free from blame and there is no 
acquiescence or other estoppel The interim injunc¬ 
tion will not be granted if the plaintiff has delayed 
interfering until the defendant has built up a large 
trade in which he has notoriously used the mark. 

On a motion for interlocutory injunction the defen¬ 
dant may offer to give or the Court may ask for an 
undertaking to keep an account of the sales until the 
decree tin the suit is passed and the plaintiff may 
accept the undertaking in lieu of an interlocutory 
injunction. It is for the Court to decide whether in 
the given case the relief should be moulded to suit 
the exigencies of the case and grant an interlocutory 
injunction or accept the undertaking by the defen¬ 
dant to keep accounts of the sales until the decree in 
the suit is passed. Interim injunction will be limi f ed 
as closely as possible to what is sufficient to attain that 
end and it is only granted upon the plaintiff under¬ 
taking to abide by any order of the Court as to 
damages for the loss, if any, occasioned by it to the 
defendant should it turn out at the hearing that it 
ought not to have been granted. Enforcement of 
injunction is by committal or attachment or fine or 
costs. Committal is the proper remedy for doing a pro¬ 
hibited act and attachment is the proper remedy for- 
neglecting to do some act ordered to be done 70 Marl 

L W 670 : I LR (1957) Mad 1049 : (1957) 2 Mad L T 
573. ‘ J 


—O. 39, R. 1 - Passing off actions - Temporary 
injunction. y 


In cases of passing off actions, it is not necessarv 
that there must be an element of fraud exercised or 
iikely to be exercised by one party against another to 
justify the issue of an injunction. 30 Mys L 1 49. . -- 

(DIB).” 011 334 ‘ A1R 1931 MyS 29 (30) (PK5.6) 


:—9- 39 : Rr - 1 ? n(l 2 — Balance of convenience — 

Interim injunction amounting to giving the verv 

relief asked for in suit - Defendants put to terms! 
Irade name— Injunction. 
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Plaintiffs carried on hotel business under the name 
and style of “Gaylord Restaurant’* in New Delhi 
since 1952. 7 he defendants started doing the same 
business under the name and style of “Gaylord 
Shangrilla** on 15.7-1901, at Chandigarh though the 
plaintiffs had served notice on them in the first week 
of July 1961. Both of them applied for the registra- 
ti n of the trade mark “Gaylord* 1 but their applica¬ 
tions were pending. On 24-5-62 plaintiffs filed a suit 
for permanent injunction restraining the defendants 
from using the “Gaylord.Shangrilla** or “Gaylord” as 
their trading style and from passing off their goods 
as goods of the plaintiffs. In the suit plaintiffs prayed 
for an interim injunction under O. 39, Rr. 1 and 2 
read with S. 151 restraining the defendants during the 
pendency of the suit from carrying on with the use 
of the word ‘Gaylord ’. 

Held, that the defendants had already carried on 
their business for about ten months and the balance 
of convenience, lay not in stopping the business of 
the defendants altogether during the pendency of the 
suit but in putting them to terms. The reflect of the 
temporary injunction would virtually be to grant the 
decree prayed for by the plaintiff's even before the 
recording of the evidence. For the purpose of putting 
the defendants to terms, they could be directed on to 
display the word ‘Shangrila’ along with the word 
‘Gaylord’as prominently as the word ‘Gaylord* on 
the sign board, cash memos, cartons and menu books. 
The defendants could also be directed to maintain 
true and proper accounts and file them periodically 
in Court and to furnish security for payment of 
profits to the plaintiffs in case the plaintiffs ultimately 
succeed in the suit. The defendants could further be 
directed to publish a notice in newspapers to the 
effect that their concern has nothing to do with the 
plaintiff’s concern. 1957 Reports of Patent Design and 
Trade Mark Cases 183, Rel. on. AIR 1940 Lahl39, 40 
Cal 570, 1936 Reports of Patent, Design and Trade 
Mark cases 269 Distinguished. (’62) 64 Pun L R 
1128 : 1962 Cur L J 516. 

1H Injunction against execution. 

(a) ‘Wrongfully sold in execution’. 

% 

11. Injunction against execution. 

-O. 39, R. 1—Injunction restraining execution of 

decree can be granted in suit challenging validity of 
decree —Misc. C. R., 138 of 1942 (Ajmer), Diss. irem. 
AIR 1955 N U C (Ajmer) 370. 

-O. 39, R. 1—Injunction against execution of 

decree under S. 9, Specific Relief Act—See Specific 
Relief Act (1877), S. 53. AIR 1955 All 64. 

-O. 39, R. 1—Injunction against execution. 

Suit under O. 21, R 63 to declare that plaintiff is 
the owner of half the property attached in execution 
of a decree—Property of the value of Rs. 10,000 while 
the decree was only for Rs. 406—It is not improper 
in the circumstances to order stay of sale in execution 
pending the decision of the suit. 1954 All L J 541* 
AIR 1954 All 7S2 (783) (Pt B) (Pr 10) (DB). 

-O. 39, R. 1—Decree against father while family 

is joint—Subsequent disruption of joint status by 
institution of suit for partition —Execution of decree 
against sons’ shares cannot be restrained on account 
of the disruption. 

Where a decree was obtained against the father in 
respect of a joint family liability at a time when the 
family remained joint and the father was the manager 
of that family, the decree-holder cannot be restrained 
by an injunction from executing the decree against 
the sons’ shares by reason of the subsequent disrup¬ 
tion of the joint status. The entire joint family pro¬ 
perty can be proceeded against in execution of decree 


against the father notwithstanding the fact that th6- 
sons were not made eo-nomine parties to the suit. 

When the decree-holder initiates proceedings ii» 
execution of the decree which has not been set aside 
against the sons who were bound by the decree, it 
could not be postulated that he was commiting an 
injury within the meaning of Cl. (c) : AIR 195Q 
Andh Pra 310; AIR 1957 Andh Pra 453, Rel. on, 

The right of the judgment-creditor to execute his 
decree is based not merely on the power of the father 
to sell the family properties for the discharge of his 
debts but also on the theory that the judgment 
obtained against a person sued in a representa¬ 
tive capacity is a judgment against every member 
covered by the representation. Even though the 
father’s power to discharge his debt by selling the 
share of his sons in the property might no longer 
exist as a result of the partition the right of the judg¬ 
ment-creditor to seize the erstwhile coparcenary pro¬ 
perty remains unaffected and undiminished. AIR 1959 
S C 283 and AIR 1937 Mad 6i0, Rel. on (1962) 2 
Andh W R 85 : ILR (19G3) Andh Pra 655 : AIR 1963 
Andh Pra 44 (45, 46) (Prs 5, 6, 7, 9) (DB). 

’—O* 39, R. 1, S. 151—Suit for partition against 
father—Interim injunction restraining creditors from 
executing their decrees—See Ibid, S. 151. AIR 1956 
Bom 595. 

O. 39, R. 1—Decree — Non-joinder of necessary 


party — Right of such party to injunction against 
execution. 

Where a partition decree is obtaiaed in absence of 
necessary parties, the decree is ineffective and the 
parties who were absent have got a good prima facie 
case for restraining the decree-holders from giving 
effect to that decree. 57 Cal W N 112 : AIR 1953 Cal’ 
377 (378) (Pt A) (Pr 4) (DB). 

-O. 39, Br. 1 and 2, S. 151 —Scope—If exhaustive 

— Injunction cannot be granted to restrain decree- 
holder from executing decree. 

No order of injunction can be made under O. 39, R. 1 
or R. 2 or under S. 151, C. P. Code to restrain decree- 
holder from executing a decree in his favour so long 
as it stands, and merely because the plaintiff institutes 
a suit for a declaration that the decree is not binding 

on him and that he hopestosucceedinthesuit.it 
cannot be held that the execution of the decree 
would amount to committing an injury. Madh B L I 
(1953) II C R 1151 and Madh B L J (1954) HC R 399, 
Rel. on. 1956 Madh B L J 442 : A I R 1957 Madh B 
95 (Pt B) (Pr 2) (DB). 

-0.39, Rr. 1 and 2 and S. 151-Injunction tc 

restrain execution of decree. 

No order of injunction can be made under O. 39, 
R. 1 or R. 2 or under S. 151 to restrain a decree- 
holder from executing a decree in his favour so long 
as the decree stands and merely because the plaint i it 
has brought an action for setting aside the decree and 
hopes to succeed in the suit, it cannot be hela that 
the execution of the decree would amount to an 

injury, Madh B L J 1953 II C R 1151 and Madh B L, 

1954 IT C R 399, Rel. on. , , 

Jf the plaintiff has failed to show that he has an> 
prima facie case and that if an order of temporary 
injunction is not issued, he would sufftran irrepara e 
injury which cannot be compensated in mone>, rv 
injunction can he granted in his favour es p® cu .-* 
when the decree execution of which is sought to * 

restrained, is substituted by a new decree * n 

the High Court. Madh B L J 19o5 H CIK IS.a. 

Madh B L K 1955 Civil 539 : AIR 19o6 Madh B 

(76) (Pr 2). n . 

-O. 39, Br. 1 and 2-"Or other injury of an> 

kind”-Execution of decree. * f T a n m ,° Q u - n Madh■ 
ting injury. See Ibid, S. 151. AIR 1955 N U C (Maan 

B) 4328. ' 
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—O. 39, R. 1 — Applicability — Temporary injunc- 
tion to restrain execution of decree—See Ibid, S. 151. 
fc* AIR 1955 NUC (Madh B) 2976. 

-O. 39, R. 1 — Decree passed in suit under S. 9, 

Specific Relief Act — Judgment-debtor can sue to 
; ; establish his title — Injunction can be issued to res- 
train execution of decree under S. 9, Specific Relief 
, Act. 1964 MPLJ (Notes) 167. 

-O. 39, Rr. 1 and 2 — No order of injunction can 

be made to restrain a decree-holder from executing a 
, decree in his favour even though plaintiff files suit 
seeking declaration that the decree is null and void. 

„ , ' See Ibid, S. 151. 1964 M P L J (Notes) 14. 

-O. 39, R. 1 — Decree for ejectment passed — An¬ 
other suit for rectification of decree filed — Applica- 
tion for stay of execution of earlier decree not main¬ 
tainable — Proper remedv is by wav of injunction. 
See Ibid, S. 10. (1961) M P L J (Notes) 265. 



:: ——O. 39, R. 1 — Suit for declaration that compro¬ 
mise decree is void on account of fraud—Prayer for 
u. for temporary injunction restraining execution of 
decree —Discretion of Court-Interference by High 
Court. 

The plaintiff filed a suit for declaration that the 
A compromise decree under execution was void on 
account of fraud and collusion between the solicitor 
formally engaged by the plaintiff, his agent the 
decree-holder himself. The suit was brought 17 
v’ : years after the passing of the decree and it was 
alleged that the solicitor had not been authorised to 
enter into compromise on his behalf. The plaintiff 
prayed for setting aside the decree and for a tem- 
,V‘;. P° rar y injunction restraining the defendant decree- 
holder from selling the property in execution of the 
:“p'\. decree. The Court refused to grant a temporary 
injunction. The plaintiff appealed before the High 
i'' Court and during the pendency the property was 
v V sold in execution. 

^ I __ 

f* * Held, that in the circumstances of the case the 
Court was justified in refusing to grant a temporary 
injunction to restrain the execution of the decree 
and the High Court would not interfere with the 
discretion of the trial Court. AIR 1958 Pat 130, Dist 
AIR 1957 Madh B 75; AIR 1957 Andh Pra 453, 
•%/ Rel. on. 1959 MPLJ 993. 


. y -O. 39, R. 1 — Auction purchaser in rent decree— 

Temporary injunction to restrain him for obtaining 
possession. See Tenancy laws — Bihar Tenancy Act 
V>:'. (8 of 1885), S. 170. AIR1955 NUC (Pat) 722. 

jj(4* ” O* 39, R. 1 Suit for maintenance with charge — 

Scale of property in execution of mortgage-decree — 
,,R. No injunction — Mention of suit and reliefs in sale 
. ^ proclamation may be directed. AIR 1955 NUC (Sau) 



O. 39, R. 1—Injunction with respect of execution 
of decree. 

Execution of decree properly passed — Remedv of 
person in possession of property on his own account 
is t° obstruct delivery when officer of court attempts 
to deliver the property - Application for injunction 
restraining execution of the decree is not the proper 
proceW _to pursue. 195.3 Ker L T 523 : AIR 1953 


11 (a). ‘Wrongfully sold in execution’. 

O. 39, R. 1, O. 34, R. 5 (3) — Suit for 

specilic performarce of contract to sell immov¬ 
able property — Subject-matter of suit covered 
by a final mortgage decree-Grant of injunction 
trom sale pending suit for specific performance — 
Powers of Court. 

The smt property, along with four other items, 
tormed the subject-matter of number of mortgages 
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executed by respondents 1 and 2 in favour of res¬ 
pondents 3 and 4. Respondents 3 to 8 filed a suit for 
recovery of the amounts due under all the mortgages 
and obtained a preliminary decree. This was fol¬ 
lowed by a final decree as the amounts due were not 
paid within the time prescribed. Appellants, in whose 
favour respondents 1 and 2 entered into a contract 
to sell the suit property, applied to come on record 
as parties befoie the preliminary decree to enable 
them to redeem the mortgage over the property. This 
application was dismissed! Appellants brought the 
suit for specific performance of the contract and 
pending suit applied for a temporary injunction res¬ 
training respondents 3 to 8 frembringing the suit 
property to sale. The trial Court dismissed the appli¬ 
cation and appellants went in appeal to the -High 
Court. 

Held, after a decree for the payment of the amount 
due on all the mortgages is passed, it is not open to 
the mortgagor to redeem any of the mortgages in¬ 
dividually. The appellants, who seek to step into 
the shoes of the mortgagors judgment-debtors, are 
not in a better position and the considerations that 
apply to the mortgagors will equally apply to them. 
In these circumstances, it could not be postulated 
that the appellants have a prima facie case as against 
respondents 3 to 8, and that there is a fair and sub¬ 
stantial issue to be tried in the suit in relation to 
th em. If that were so, they could not be prevented 
by an injunction from bringing the property to sale 
in execution of the decree obtained by them. The 
injunction asked for could not be issued. (1964) 2 
Andh W R 412. 

-O. 39, R. 1 (a)—“Wrongfully sold in execution” 

— Ejectment decree — Property cannot be said to be 
sold in execution of such decree — Further there is 
nothing wrongful in the execution of such valid and 
binding decree. AIR 1961 J & K 29 (Ft A) (Pr 3). 

"O. 39, Rr. 1 and 2 — ‘Wrongfully sold in exe¬ 
cution of a decree’. 

A party executing a decree lawfully obtained by 
him, which has become final and which is not chal¬ 
lenged in any way, cannot be said to be causing any 
property to be sold or delivered or delivered wrong¬ 
fully in execution of the decree within the meaning 
of rule 1. Nor can he be said to commit any injury 
in respect of any party or property so as to bring the 
case within the provisions of rule 2. 195S Ker L T 
327. 

O. 39, R. 1 — “Wrongfully sold in execution of 
a decree. 

It is for the person applying for injunction to 
satisfy the Court that the property in respect of 
which the injunction is asked for is in danger of 
being “wrongfully” sold in execution of a decree. 

It is the Court’s duty before interfering with the 
decree-holder’s statutory right to realise the fruits of 
his decree to be satisfied that conditions requisite for 
such interference are strictly fulfilled. No Court 
should lightly prevent execution merely on the much 
abused ground of balance of convenience. AIR 1951 
Kutch 36 (37) (Ft A) (Pr 5). 

-O 39, R. 1 — Declaratory suit — No danger of 

property being wrongfully sold—Temporary injunc¬ 
tion—Grant of. 

In a suit merely for a declaration simpliciter with¬ 
out a prayer lor consequential relief no property can 
be considered to be in dispute as only a right to the 
property is being litigated. Therefore, unless there 
was danger of property being wrongfully sold in 
execution of a decree no temporarv injunction could 
be granted. AIR 1946 Nag 428, FoR. 1958 M P L 1 
(Notes) 53. 3 
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o. 39, Rr. 1 and 2— Temporary injunction—Suit 
to set aside execution sale—No allegations that 
decree was void or voidable-Relief under R. 1 or 
R, 2 cannot be granted—Word “injury” in R. 2 — 
Meaning of.—Words and Phrases. 

iLvcn when a matter is not covered by the provi¬ 
sions of hr. 1 and 2 of O. 39. the Court would yet 
have the power to pass an order of temporary injunc¬ 
tion, whenever it is satisfied that it is necessarv in the 
interests of justice to do so. 

Rut the proposition that when a judgment-debtor 
files a suit in which he prays that a sale held in execu- 
tionof the decree and order against him, be declared 
illegal and seeks an jujunction to prevent the purcha¬ 
ser from obtaining possession of the property, without 
alleging that the decree or order itself was void or 
voidable, the Court can grant relief under O. 39, 
R. 1 or R. 2 as the case may be is not acceptable. If 
the decree or the order in the execution of which 
the properties of the judgment-debtor had been sold 
is not attacked on the ground of being void or 
voidable, then, no question of the property being 
wrongly sold in execution of the decree, can arise. 
Therefore, R. I of O. 39 will not be applicable in 
such a situation. Further, when by the time the 
suit was instituted, the property had already been 
actually sold, there was no question of the property 
being in danger of being wrongfullv sold in execu¬ 
tion of the decree. For this reason also R. 1 of O. 39 
would not be applicable. 

The execution sale having already taken place, 
there is no justification for preventing the auction 
purchaser from obtaining possession; in the event of 
the judgment-debtor succeeding in the suit, he can 
then seek his remedy by way of restitution. 

IIow r ever liberally the expression “injury” in O. 39 
R. 2 may be uterpreted when any step or action 
permitted by law is taken in execution of a decree 
which has not been attacked on the ground of being 
void or voidable, such step or action cannot be 
said to be an ‘injury’ within the meaning of R. 2, 
O. 39. AIR 1959 Mys 75; I960 Mys L J 478, Disting. 
(’62) 40 Mys L J 1037. 

-0.39, R. 1 —Injunction to restrain execution 

sale—Discretion—Exercise of—Principles. 

The power of the Court to grant a temporary 
injunction was broadened by the Act 10 of 1877 
and the present Code. O 39, R. 1 of the present 
Code, authorises the Court to grant temporary injunc¬ 
tion to restrain an execution sale when the property 
attached is in danger of being w’rongfully sold. The 
principle underlying it is to prevent multiplicity of 
judicial proceedings. All that the Court under O. 39, 
R. 1 lias to see is whether the claim made by the 
plaintiff in the suit is a bona fide one and whether 
there is a fair and substantial question to be decided 
as to the rights of the parties in suit; and further, 
that it is in its discretion to grant or not an order of 
temporary injunction, though that discretion has 
to be exercised according to the well settled judicial 
principles. AIR 1940 Pat 177 and AIR 1938 Pat 228. 
Disting. AIR 195S Pat 130 (132, 133) (Prs. 13, 14, 

15) (DB). 

12. Fraudulent disposal of property. 

-O. 39, R. 1 (b) —I njunction can be issued by the 

Court even with respect to a matter which is not the 
subject matter of a suit. O. 39. R. 1 (b) clearly indi¬ 
cates this. See Ibid, O. 23, R. 1 (3). AIR 1959 Cal 
715. 

13. Injunction will be granted only in suit. 

-O. 39, Rr. 1 and 2 and O. 40, R. 1—Grant of 

temporary injunction and appointment of receiver 
— Requisites for grant—Suit challenging adoption 
confirmed by the President under Regulation 2 of 


1877-Permanent injunction prayed for — Effect 
of Ss. 24 and 119 of the Regulation. 

Issue of temporary injunction or appointmert of 
receiver are-equitable and exceptional reliefs granted 
only to prevent waste, damage or alienation of the 
property in dispute. The prime requisite for such 
reliefs is that the Court should have jurisdiction 
over the subject-matter of the suit and give the relief 
prayed for in the suit. If the Court has no jurisdic- 
tion or if it exceeds its power in granting such a 
relief the injunction has to be treated as null and 
void. 14 I C. 380, Rel. on. 

W here the plaintiff had instituted a suit for a 
permanent injunction restraining the defendant A, 
from taking possession of the Istimrari estate gov¬ 
erned by Regulation 2 of 1877 by virtue of his being 
recognised as the adopted son of the last male 
holder by the President under S. 23 (3) of the said 
Regulation on the ground that the adoption is in¬ 
valid and that it did not take place at all and where 
he further claimed that he was the person entitled 
to succeed to the last holder as his nearest rever¬ 
sioner. and in the suit as aforesaid he applied for 
temporary injunction restraining the defendants 
from such taking possession or in the alternative for 
the appointment of a receiver. 

Held, that in view of S. 24 of Regulation 2 of 
1877, the plaintiff's suit in the civil Court is not 
maintainable without a certificate from the President 
and S. 119 (b) of the said Regulation ousts the juris¬ 
diction of civil Court in respect of the suit question¬ 
ing the adoption confirmed by the President under 
S. 23, proviso 3 of the said Regulati >n. 

No injunction restraining the defendant from 
taking possession of the properties can be granted. 
Such an injunction is not within the scope of O. 39, 
Rr. I and 2 C. P. Code. AIR 1914 Bom 148, Rel. on. 

By virtue of the confirmation of his adoption A 
had the prima facie title to the properties and even 
if the Court had jurisdiction to go behind the deci. 
sion of the President it will not be justified in ap¬ 
pointing an interim receiver of the estate in dispute. 
AIR 1937 Oudh 280 and AIR 1939 Oudh 94, Ref. to. 

On the question of irreparable loss alleged, the 
main property in question is the inalienable Istimrari 
estate and further the title of the defendant has been 
confirmed by the President under S. 23. hile there 
is no recognition of the plaintiff's claim to the estate 
by the president as required under S. 24. The relief 
asked for in this questionable suit cannot be granted 
and was properly refused by the trial C ourt. 19o- 
AMLJ 23: AIR 1952 Ajmer 02 (62. 63) (Prs. 4, 

6, 8, 9). 

-O. 39, R. 1-Scope— Interim injunction — Dis¬ 
missal of suit—Appeal—Injunction cannot be granted. 

AIR 1960 All 252- (DB). 

-O. 39, IF 1—Power of Court to issue injunction 

after suit is decreed. See Ibid, S. 94. ( 1965 ) 2 An 
W R 224. 

-O. 39, R 1-Suit in forma pauperis by sons that 

father had no right in joint family property —Frayer 
for stay of execution of mortgage decree obtain 
against father-Duty of Court in granting injunc¬ 
tion. , . 

In a suit in forma pauperis by sons for 
tion that their father had no right m J™nt fa > 

property and that the mortgage ^ ecre ^, , v hen 
obtained against him is not binding n ’ ort _ 
the sons ask for the stay of e«c^ti 3 «i of th^mort 
gage decree, the question is whether . .. an j 

can be stayed in lorma pauperis JPP T, crix'ins 
the court must consider this quest,on Me 8 


• _ - I *_ 
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tion in forma pauperis application is not a judicial 
order. 

It is one thing to say that the Court has power to 
issue a temporary injunction for staying of the exe¬ 
cution in a forma pauperis application and it is an 
altogether different thing to say whether stay order 
should be granted. The court ought to narrate what 
the facts of the case are, appreciate them correctly , 
and then it has to see whether there is a bona fide 
contention between the parties and on which side 
in the event of success, will lie the balance of incon¬ 
venience if the injunction does not issue. MBLJ 1955 
HCR 2113: Madh BLR 1955 Civil 625. 

-O. 39, R. 1—Pauper suit—Application to file suit 

as pauper—Temporary injunction. 

The circumstances under which an order of tempo* 
rary injunction can be passed are set forth in O. 39 
and according to the words employed therein the 
order is possible only if there is a ‘suit’. Where 
permission has not been granted to a parly to sue as a 
aupsr, it cannot be said there is a suit pending 
etween the parties. In such a case no temporary 
injunction oraer can be passed. J L R (1952) Mys 
354 : 31 Mys L J 143 : AIR 1952 Mys 76 (77) (Pt A) 
(Prs 2, 3) (DB). 

-O. 39, R. 1 — Petition under—Maintainability- 

Application under O. 33, R. 1, not disposed of. 

A paup?r suit commences for the purposes of O. 39. 
R. 1 read with S. 26, Civil P. C , with the making of 
an application for permission to sue in forma 
pauperis. In other words it can be held that from 
the moment of presentation of that app’ication there 
is a plaint plus an application for permission to sue 
in forma pauperis. While the enquiry into pauperism 
is continuing there is nothing in O. 33 which inhibits 
the Court from granting an injunction. 2 All 241 
(P C), Rel. on; AIR 1943 Bom 143 and AIR 1939 Mad 
80, Approved; AIR 1936 All 584 (FB); AIR 1952 Mys 
70 and AIR 1950 Pat 309, Diss. from. I L R (1955) 
Nag 922: 1955 Nag L J 545 : AIR 1955 Nag 259 
(261, 262) (Prs 20, 22) (DB). 

-O. 39, R. 1—Filing of application for permission 

to sue in forma pauperis — Suit commences for pur¬ 
poses of ordering attachment before judgment or 
ranting interim injunction—Relief can be given even 
uring pendency of enquiry about pauperism. See 
Ibid, S. 20. (’61) 27 Cut L T 250. 

-O. 39, R. 1—Suit for arrears of rent — Decree — 

—Appeal arising out of suit — No injunction can be 
granted under O. 39, R. 1. 1963 B L J R 175. 

-O. 39, R. 1—‘Suit’—Application for permission to 

sue in forma pauperis — Whether commencement of 
suit so as to attract O. 39. See Ibid, S. 26. AIR 1958 
Pat 264. 

-O. 39, R. 1, O. 33, S. 26 — Pauper suit, when 

instituted — Prayer for interim injunction along 
with application for leave to sue as paupt r—Injunc¬ 
tion can be granted pending decision of leave appli¬ 
cation. 

An order of injunction under the provisions of 
O. 39, has to be made in a suit. Before such order for 
injunction can, therefore, be passed, the suit must 
have commenced, or in other words, must have been 
instituted. 

Order 33, prescribes the mode for institution of a 
suit by a pauper as contemplated by the words 'in 
such other manner as may be prescribed’ used in 
S. 26. The suit, therefore, is instituted or commences 
fiom the moment the application for permission to 
sue in forma pauperis as required by O. 33, is pre¬ 
sented. Consequently pending the decision of a pauper 
application the Court has power to pass an order of 
injunction. AIR 1958 Pat 204 (FB), Foil. AIR 1951 


Cal S57, Rel. on. AIR 1952 Mys 76 and AIR 1917 
Cal 852, Diss. from. I L R (1964) 14 Raj 915 : 1964 
Raj L W 422 : AIR 1964 Raj 279 (280) (Pr 4). 

— O. 39, R. 1—Temporary injunction — Grant of— 
Properly constituted suit is essential—(Suits Valua¬ 
tion Act (1887), S. S). 

The plaintiff brought a suit in the Court of Sub- 
Judge, Agartala, for declaration and consequential 
relief and prayed for the issue of a temporary injunc¬ 
tion. The suit was valued for the purposes of juris¬ 
diction at Rs. 5,100 and for declaration and conse¬ 
quential relief at Rs. 25 only and court-lee was paid 
on Rs. 25 only. 

Held, that (i) under S. 8, Suits Valuation Act, the 
value for purposes of court-fees determined the valua¬ 
tion for puiposes of jurisdiction. AIR 1948 Bom 8 
and AIR 1949 Lah 116 (FB), Rel. on. 

(ii) That the frame of the suit was defective inas¬ 
much as if the suit is deemed to be valued at Rs. 25 
only it should have been filed in the proper Court, 
i. e., the munsiff of Agartala and not the Sub-Judge, 
Agartala, and so there was no properly constituted 
suit before the sub-Judge in which an injunction 
order could be passed. AIR 1956 Tripura 4 (5) 
(Pt A) (Pr 7). 

14. Injunction in suit for declaration. 

-O. 39, R, 1-Suit for mere declaration—Interim 

injunction —Right to. 

In a suit for a mere declaration no ad interim 
injunction can be passed. 1960 All L I 97 : 1960 All 
W R (II C) 108 i AIR 1960 All 252 (253) (Pt B) 
(Pr 7) (DB). 

-O. 39, R. 1 — Mandatory injunction not prayed 

for — Person, if can be deprived from possession of 
property. 

In a suit for declaration, where no relief for a 
mandatory injunction is prayed for, the Court has 
jurisdiction to issue an injunction merely to preserve 
the status quo. It has no jurisdiction to deprive one 
person from the possession of a certain property, 
which he holds, or to give possession to one party 
after taking it away from another. 1950 All L J 795 : 
1951 All W R (H C) 63 : 1951 RD(HC) 44 : AIR 
1951 All 558 (560) (Pt B) (Pr 11) (DB). 

-O. 39, Rr. 1 and 2 -Suit for declaration—Suit for 

declaration that contract of suretyship between plain¬ 
tiff and defendant is invalid and not subsisting is not 
suit for declaration that plaintiff is entitled to legal 
character or to any right as to any property—Plaintiff 
failing to show that relief claimed by him can prima 
facie be granted — Injunction cannot be granted. AIR 
1955 N U C (Madh B) 3719 (DB). 

-O. 39. R. 1—Decree for possession—Suit by third 

party for declaration of title — Execution of decree 
cannot be restrained by injunction till decision of 
suit. 

Where a decree has been passed by a Court of 
competent jurisdiction in favour of a party, principles 
of justice require that he should not be deprived of 
the fruils of his decree pending decision of an 
independent suit relating to the same property which 
could not but was not filed till the former litigation 
was brought to its close. 

A obtained a decree against B for restoration of 
possession of the house in dispute. C, son of B, filed a 
suit for declaration of his title to the house in dispute 
and for an injunction restraining A from executing 
his decree passed in former litigation.’ 

Held, that the execution of the decree could not be 
stayed by injunction pending decision of the suit. No 
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irreparable injury as could not be compensated bv 

and m d^::r d be caused t0 £ by mere ™spo*session 
and difficulty in securing another accommodation was 

I ffrv d for d ^ r *ving A of the fruits of the decree 
ull the decision of the suit. I960 Jab L J Notes 22* 

f2 e i6) 0 (Prs 1 4 <3 5). Iab L J 65 ! AIR 1983 Madh Pra 209 

“O. 39, Rr. 1 and 2 — Suit for declaration of title 
in house possessed bv plaintiff Sled—Plaintiff seeking 
injunction against defendants taking possession in 
execution of decree against third person-Status quo 

? h ? U n' dbe ™ i,ltairled NO decision of suit—1959 M P 
L I "3, Dist. 1903 MPLJ (Notes) 24. 

—O. 39.R. 1 — Suit for bare declaration-interim 
injunction should not be granted-Plaintiff cannot be 

a i93TN U 0 c eV (Ma e df r 3°95l! 0nS ° f Court-fees Act. -AIR 

— °. 39, R 1 -- “Property in dispute” — Suit for 
declaration of title simpliciter — Injunction cannot 
be granted. 

In a suit for declaration of title simpliciter, it 

ca .^L?^ , that there is any “property in dispute” 
within the meaning of O. 39, R. 1, C. P. Code corse- 
quently neither the plaintiff nor the defendant will be 
entitled to apply for a temporary injunction to res¬ 
train the other party from interfering with his posses- 
sion. AIR 1940 Nag 428 and AIR 1962 Manipur 18, 
Foil. AIR 1962 Manipur 55 (57) (Pt A) (Pr 9). 


“ O- 39, R. 1—Temporary injunction — Grant of— 
Considerations—Declaration of title to property—Suit 
tor—Property in possession of defendant—Application 
tor injunction by defendant restraining plaintiff from 
alienating property — Injunction cannot be granted. 
AIR 1962 Manipur 55 (57) (Pt B) (Prs 10, II). 


fO* 39, R. 1—Suit for mere declaration of title on 
basis, that plaintiff was in possession — Defendant 
denying plaintiff’s possession and setting up his own 
possession— Grant of temporary injunction restrain¬ 
ing defendant from interfering with plaintiff's posses¬ 
sion on basis of prima facie case not proper as the 
question of possession was a substantial question to be 
decided on which would depend the maintainability 
of the suit. AIR 1962 Manipur 18 (19) (Pt B) (Pr 5). 

-O. 39, R. 1—Suit for declaration—Grant of tem¬ 
porary injunction—Rule that should guide courts. 

Although it cannot be prescribed inflexibly that in 
no suit for declaration a temporary injunction can be 
granted, yet unless there are immediate or exceptional 
reasons, no such restraining order should be made 
when the plaintiff has not asked for some consequen¬ 
tial relief or a permanent injunction. One of the rules 
that should guide Courts in invoking their discre¬ 
tionary powers is that the plaintiff must make out by 
leading evidence that irremediable harm would result 
to him if a preventive order is not made. More im¬ 
portant consideration would be the nature of the suit 
and the relief claimed and if the plaintiff has not 
prayed for a permanent preventive relief in the suit, 
he is not obviously entitled to get it by the indirect 
method of a temporary injunction. 3 Pepsu L R 66 : 
AIR 1952 Pepsu 118 (119) (Pr 1). 

-O. 39, Rr. land 2—Plaintiff carrying on quarry¬ 
ing operations under yearly permits issued to him 
from time to time — Refusal by Government to issue 
further permit—Suit for declaration and injunction — 
Ad interim injunction restraining Government from 
interfering with plaintiff’s right to quarry—Suit dis¬ 
missed—Effect of—Quarrying during interim period 
are unauthorised under Rules—Plaintiff held liable 
for penalty under R. 18 (iv). See Punjab Land Re¬ 
venue Act (17 of 1887), S. 155 (1) (c). AIR 1963 Punj 
158. 


15, Duration of temporary injunction* 

T®' 39 ! R> Temporary injunction granted— 
Plaint not properly stamped and having blanks at 

several places-Deficit stamp duty paid Ld blank! 

filled at later date — Injunction held was effective 
from such date—Specific Relief Act (1877), S. 53. 

Where on t le date on which a temporary injunc¬ 
tion was granted the plaint was not properlv stamped 
and had even blanks at several places in its"body,but 

Uie a b£ks filled : 6 6fiCit StamP duty WaS P aid a °d 

Held, that the temporary injunction was effective 

A r rTi n-J J ^ er n ate . on tlle Principle of nunc pro tunc. 
AIR 19o0 East-Pun, 40 (44) (Pt B) (p r 7) (DB). 

16. Effect of temporary injunction. 

—O. 39, R. 1— Order of temporary injunction if an 
order for attachment. See Ibid, O. 21, R 54 AIR 

1954 All 422 (DB). 

,, f[ 9" (’ll: R " J-* S. 64 Attachment and injunction— 
Ef^ot. L9oi BLR Hyd 149 : 1LR 1932) Hyd23 : AIR 
1951 Hyd 167 (16S) (Pt B) (Pr 5) (DB). 

17. Breach of injunction. 

77 O* 89, Rr. 1, 2 and 2-A — (Allahabad)—Disobe¬ 
dience of injunction — Imprisonment on mere suspi¬ 
cion—Propriety. 

A person disobeying an injunction should not 
suffer imprisonment on mere suspicion. There must 
be positive proof of the fact that he deliberately dis¬ 
obeyed an injunction before a Court should deprive 
him of his property or send him to imprisonment. 

The grant of an injunction is a serious matter and 
Courts always take good care to grant an injunction 
in cases only where such an injunction is essential. 
Punishing a person for disobedience of an injunction 
by ordering him to suffer imprisonment is a still more 
serious matter and before a person can be made to 
suffer such a consequence it must be shown without 
any doubt that the person against whom action was 
contemplated could not have any other belief than 
that there was a subsisting injunction under which he 
could not act in the manner in which he did. ILR 
(1957) 2 All 240: AIR 1958 All 639 (640) (Pt B) 
(Prs 8. 9). 

——O. 39, Rr. I ani 2 — Money decree—Order of— 
Injunction previously granted by Court made abso¬ 
lute — Alienation of property in contravention of 
injunction—Detention of judgment-debtor in civil 
prison was held proper. 

The decree-holder sued the appellant for recovery 
of a sum on the foot of a promissory note and before 
the suit was decreed he obtained an interim injunc¬ 
tion restraining the appellant from alienating his im¬ 
movable properties. The suit was decreed and on the 
same day the order of injunction previously passed 
was made absolute. The appellant notwithstanding 
the injunction order alienated the properly. A peti¬ 
tion was filed bv the decree holder under O. 39, R. 2 
for detention of appellant in civil prison. There was 
no counter by the appellant in spite of opportunities 
given to him and eventually he was ordered to be 
etained so. 


the order. AIR 1902 SC 527 and AIK 
Pra 130, Rel. on. (1965) 2 Andh W R 224. 

-O. 39, R. 1-Violation of injunction issued und er 

O. 39, R. 1—Punishable under O. 39, R. 2 (3)-0.-b 
R. 32 read with S. 36, not applicable. AIR 1920 Mad 
574, Foil.; AIR 1936 Pat 23 and ILR_24 Fat 607,, Bel. 
on.; AIR 1941 All 140 and AIR 194o Nag 134 . Diss. 
from. See Ibid, S. 94. AIR 1903 Andhra Pra 136. 
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-0.39, R. 1—Disobedience of order for mandatory 

injunction — O. 21, R. 32 (1) applies. See Ibid, S. 30. 
AIR 1961 Andh Pra 482. 

-O. 39, R. 1 (2) (Cal), R. 2 (3) — Breach of tem¬ 
porary injunction—Power of punishment — Applica¬ 
bility of R. 2 (3). 

Irrespective of the question whether R. 2 (3)applies 
or not to the breach of temporary injunction granted 
under O. 39, R. 1, the new R. 1 (2) which is added by 
the Calcutta High Court directly applies to the case, 
and under it, the Court has ample powers to take 
action, similar to that contemplated by the original 
.R. 2 (3) in cases of breach of injunction, issued under 
R. 1. Case law referred. 

The fact that the plaintiff's application refers to 
O. 39, R. 2 (3), in place of O. 39, R. 1 (2), in its head¬ 
ing is of no importance and does not affect Court’s 
power to deal with the case. ILR (1957) 1 Cal 215 : 
.AIR 1955 Cal 351 (353) (Pt B) (Pr 8). 

..-O. 39, R. 1 (2) (Cal), R. 2 (3) — Breach of order 

of injunctions - Punishment for—Principles. 

The punishment should be primarily for up-hold¬ 
ing the dignity of the Court and maintaining due res¬ 
pect for the administration of justice. There should 
l3e no element of vindictiveness in it and it should not 
be allowed to be used for feeding fat private grudge 
or as an offensive weapon to satisfy private vendetta. 
ILR il957) 1 Cal 215 : AIR 1955 Cal 351 (353) 
iVt C) (Pr 10). 

•9 —O. 39, R. 1-Suit for redemption — Defendant 
building on propeity in violation of order of injunc¬ 
tion issued by Court—Not entitled to value of build¬ 
ing as part of price of redemption. AIR 1958 Ker 
105, Overruled. 

It is the duty of a person bound by an order of in¬ 
junction to oiDey his command. Disobedience will 
provide the foundation for a punishment, not the 
basis for a claim. 

Where during the pendency of a suit for redemp¬ 
tion an injunction is issued by the trial Court prohi¬ 
biting the defendant from making improvements on 
the property but in spite of the order and in delibe¬ 
rate violation thereof he constructs a building on the 
property, the defendant is not entitled to the value of 
the building as part of the price of redemption though 
the building concerned is an improvement and under 
normal circumstances its value will be a part of the 
price of redemption. The defendant should remove 
the building if he likes. AIR 1958Ker 105, Overruled. 
15 Cochin L R 167 and (1944) 1 MLJ 117; AIR 1944 
Mad 262, Diss. from. AIR 1950 Pat 455, Rel. on. 
Kanakku Kumara Pillai Thanu Pillai v. Mathevan of 
Aravamkadu Karakkattu Madathu Veedu. 1962 Ker 
L T 6S8 : ILR (1962) 2 Ker 395 : (1962) 2 Ker L R 
<319 : 1962 Ker L J 1199 : AIR 1963 Ker 179 (181) 
<Pt A) (Prs 6, 9, 10) (FD). 

-O. 39, Rr. 1, 2, S. 151 — Disobedience of injunc¬ 
tion — Possession of plot in dispute taken in spite of 
order for injunction — Order directing delivery of 
possession comes under S. 151 and is not without 
jurisdiction. See Ibid, S. 151. AIR 1956 Pat 455. 

—-O. 39, R. 1 — Erroneous order of injunction — 
Breach. 

The party against whom an order of injunction is 
made cannot disregard the order on the ground that 
it is erroneous in any particular. Right or wrong, the 
injunction order binds him, and he disregards it at 
his peril. AIR 1951 Pat 266 (269) (Pt B) (Pr 5) (DB). 

-O. 39, R. 1 — Party to order of injunction — 

-Breach—Plea of different capacities. 

A party to an order of injunction cannot with 
•Impunity, disobey the order by assuming, or taking on, 


a different capacity in respect of the act or acts which 
constitute a breach of the order of injunction. AIR 
1951 Pat 266 (270) (Pt D) (Pr 10) (DB). 

-O. 39, R. 1—No formal order drawn—Breach. 

Where in accordance with the practice of the High 
Court no formal order of injunction is drawn up a 
party to the order cannot plead ignorance of the 
terms of the order but other persons who are not in a 
position to know the exact terms cannot be said to 
have committed a breach of the erder. AIR 1951 Pat 
266 (272) (Pt E) (Pr 14) (DB). 

-O. 39 Rr. 1 and 2 (3)— S. 151—Temporary injunc¬ 
tion—Purpose of — Disobedience during pendency of 
suit — Relief to aggrieved party — Inherent power 
under S. 151 can be exercised. See Ibid, S. 151. AIR 
1903 Raj 3. 

-O* 39, Rr. I and 2 and O. 41, R. 5 — Temporary 

injunction and stay order — Distinction — Disobe¬ 
dience of former—Effect. 

A delivery of possession made to a person in con¬ 
travention of an injunction restraining him from tak¬ 
ing such possession is not void. 

There is a clear distinction between a temporary 
injunction which is directed against a particular per¬ 
son and a stay order passed by an appellate Court 
under O. 41, R. 5 of the Civil P. C. directing the 
lower Court not to proceed with the execution of the 
decree. A temporary injunction granted under O. 39, 

R. 1 is not a stay order issued by a Court competent to 
stay execution proceedings under any provisions of 
the Code authorising such an order. The effect of 
non-compliance with such an injunction is to make 
the offender liable to punishment prescribed under 
O. 39, R. 2 which provides for attachment of property 
of the person guilty of such disobedience or breach 
to be attached, and may also order detention^of such 
person in the civil prison for a term not exceeding 
six months, unless in the meantime the Court directs 
his release. It does not provide that breach of an 
injunction would render the delivery of possession as 
void. AIR 1938 Lah 220, Foil ; ILR 9 All 497; I L R 
25 All 31 ; A I I\ 1919 Mad 772 ; AIR 1925 Lah 044 
and AIR 1928 Lah 639, Rel. on. 

A decree-holder in execution of his decree for 
recovery of possession of certain fields had obtained 
warrant for delivery of possession. Before the warrant 
could be executed defendant’s brother filed a suit for 
declaration of his title to the fields and obtained an 
ex parte temporary injunction restraining the decree- 
holder from interfering with his possession over the 
fields. The injunction was issued by the same Court 
which had earlier issued the warrant of delivery of 
possession. Decree-holder obtained possession in 
contravention of the temporary injunction but the 
defendants forcibly and unlawfully took back pos¬ 
session and were prosecuted and convicted under 

S. 447, I. P. C. In revison against the appellate order 
confirming their conviction they contended that deli¬ 
very of possession made to the decree-holder in 
contravention of the injunction was void. 

Held, that the delivery of possession to decree- 
holder was not void on the ground that it was made 
in contravention of a temporary injunction restraining 
him from taking possession. 1963 Raj L W 66 : ILR 
(1963) 13 Raj 362. 

-O. 39, R. 1 and O. 21, R. 32—Decree for injunc¬ 
tion—Breach—Remedy. 

Where there was a decree in favour of B and others 
for perpetual injunction restraining A from acting in 
his professed capacity as Catholicos and Metropolitan 
and B complained that the proposed ordination of 
bishops by A was a direct violation of the perpetual 
injunction i 
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Held, B s remedy was not to apply for a further 

injunction from the High Court but to enforce the 

cecree, already obtained, under O. 21, R. 32 of the 

Code. 1933 Ker L T 601 : A I R 1954 Trav-Co 117 
(Pr 8). 

18. ‘Make such other order’. 

O. 39, R. 1, O. 40, R. 1 — ‘Just and convenient.’ 

The Court does not at the time of appointment of a 
Receiver under O. 40, R. 1, C. P. C. arrive at any final 
decision on the merits of the case, its aim being 
merely to preserve the status quo during the litigation. 
In such cases the Court must, of necessity, exercise a 
discretion as to whether it will not take possession of 
the property by its oificer. Where the property is in 
the enjoyment of nobody, i e., in medio, the Court 
can hardly be wrong in taking possession. It is the 
common interest cf all the parties that the Court 
should prevent a scramble, but where the object of a 
plaintiff is to assert the right to the property of which 
the defendant is in enjoyment, the case is necessarily 
involved in further questions. The Ct., by taking pos¬ 
session at the instance of the plaintiff, may be doing 
wrong to the defendant, in some cases an irreparable 
wrong. If the plaintiff should eventually Ifail to 
establish his right against the defendant, the Court 
may, by its interim interference have caused mis¬ 
chief to the defendants, or which the subsequent 
restoration of the property may afford no adequate 
compensation. AIR 1924 Cal 456 ; AIR 1928 P C 49 
and AIR 1922 Pat 318, Rel. on. 

(Held, on consideration of the facts that appoint¬ 
ment of receiver was not just and convenient but 
injunction restraining defendants from alienating 
property should be granted). I L R (1951) Hyd 610 : 
AIR 1952 Hyd 17 (18, 19) (Prs 8, 12) (DB). 

-O. 39, R. 1—Appointment of receiver instead of 

temporary injunction. See Ibid, S. 151. A 1 R 1955 
Mad 360 (DB). 

“O. 39, R. 1 - ‘‘Make such other order” — Appli¬ 
cation for injunction to restrain — Endowments 
Board from appointing executive officer or giving 
effect to the scheme —Court appointing receiver — 
Propriety. 

The appellant in this case was recognised and 
installed as the Mahant of a mutt and the properties 
in the possession of an interim trustee were handed 
over to him. A scheme was subsequently framed by 
the Hindu Religious Endowments Board for the 
management of the Mutt under S. 62 of the Hindu 
Religious Endowments Act. In a suit under S. 63 the 
appellant asked for modification and setting aside 
of the scheme framed. Pending the suit, he applied 
to the Court for an order of temporary injunction 
restraining the Hindu Religious Endowments Board 
from appointing an executive officer or in any way 
giving effect to the provisions of the scheme. The 
Court appointed a Receiver. On appeal, 

Held, that the Court’s order appointing a Receiver 
in an application for injunction was not proper. Even 
the words “make such other order” in O. 39, R. 1, of 
Civil Procedure Code, does not contemplate appoint¬ 
ment of a Receiver. (1951) 1 Mad LI 62 : 64 Mad 
L W 225: 1931 Mad W N (Cri) 18 : 1951 Mad W N 
476 : AIR 1951 Mad 706 (Pr 2) (DB). 

-O. 39, R. 1 — Suit for partition by a member of 

joint family—Plaintiff filing application under O. 39, 

R. 1, for injunction restraining Karta defendant from 
alienating any property in suit — Karta giving an 
undertaking that he would not alienate any property 
in excess of his admitted share without permission 
of the Court — After two months from the date of 
undertaking, plaintiff, presenting application for ap¬ 
pointment of receiver on the allegation of mismanage¬ 
ment by defendant and concealment and wastage of 


income by him—No evidence adduced by plaintiff to 
show that anything jeopardising his interest has 
happened since the undertaking was given or that 
there was mismanagement and concealment and 
wastage of income—Held, no receiver to take charge 
ot the entire properties involved in the suit could be 
appointed in the absence of such evidence. See Ibid, 
O. 40, R. 1. AIR 1964 Pat 362. 

- JL 1; O. 40, R. 1— Proceedings for injunc¬ 

tion pending — In a fit case Court can appoint 
Receiver suo motu, without an application by party 
in that behalf. See Ibid, O. 40, R. 1. AIR 1952 
Trav-Co 332 (DB). 


. I and O* 40, R. 1 — Application for in- 

junction — Appointment of receiver. 

Where in a suit the application before the Court is- 
for an injunction to restrain defendants from enter¬ 
ing upon the property it is open to the Judge to act 
under O. 40, R. 1 and appoint a receiver. ILR 30 All 
19 and CM A Nos. 174 and 175 of 1951, Rel on. 
AIR 1951 Mad 708, Ref. AIR 1952 Trav-Co 33Q 
(331) (Pr 5) (DB). 

19. Appeal. 

—O. 39. Rr. 1, 2; O. 41, R. 25; S. 151 - Interim 
injunction — Question whether prima facie case 
exists not determined-Remand. 

The question of granting interim injunction cannot 
be discussed without determining the question 
whether a prima facie case exists or not. Where on 
that point the trial Judge has given no finding the 
case has to be sent back for a determination of that 
question. AIR 1956 Ajmer 31 (32) (Pt A) (Pr 2). 

-O. 39, R. 1 —Order under—Appeal — The appeal 

provided against an order under O. 39 is against the 
final order, and not against preliminary orders, i960 
All W R (H C) Ill : 1960 All L J 124. 

-O. 39, R. 1—Order directing defendant to furnish 

security, passed under inherent powers—Appeal. See 
Ibid, S. 151. AIR 1954 All 113 (OB). 

-—O. 39, R. 1; O. 40, R. 1 and O. 43, R. 1 (r), (s), 

S. 151 — Order requiring precautionary directions 
pending receivership application—Appeal. See Ibid, 

S. 151. AIR 1952 All 279 (DB). 


-O. 39, R. 1, O. 40, R. 1 and O. 43, R 1 (r), (s) - 

Applicability — Order on application for appoint¬ 
ment of receiver embodying directions to defendant 
to ensure protection of the property in the interests 
of the beneficiaries of a waqf — Appeal against — 
Competency. 

Where in an application for the appointment of a 
receiver the Court without either appointing or re¬ 
fusing to appoint a receiver passes an order embody¬ 
ing certain directions to the defendant, the Mutawalli 
of a waqf, to ensure protection of the property in the 
interests of the beneficiaries of the waqf till the dis¬ 
posal of the receivership application and concludes 
by saying that if the defendant failed to obey the 
directions he would lose his right to manage the pro¬ 
perties and in that event he is restrained from per¬ 
forming any of the duties of the Mutawalli, the oruer 
is one falling under O. 39, R. 1 and not R. 1 of O. 40 
and as such is appealable under O. 43, R. 1 ( r ) and 
not O. 43, R. 1 (s). ILR (1953) 1 All 170 : A R l 9 o 2 
All 279 (280,281, 283) (Pt A) (Prs 6,10, 22,23) (DB). 

-O. 39, Rr. 1 and 2- Ex parte order of injunction 

—Appealability. See Ibid, O. 43, R. 1 (r) and 
Rr. 1 and 2. AIR 1951 All 558 (DB). 


». 39. R. 1 and O. 43. R. 1 - Order on applica- 
or injunction not covered by O. 39-Appeal. 

j orders allowing or refusing injunctions to ne 

'able under O. 43 must _be_orders under 038 
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not be appealable under the Code. 1950 All W R 
338 : ILR (1952) 2 All 324 : AIR 1950 All 444 (446) 
(Pt C) (Pr 10) (DB). 

— O. 39, B. 1 *— Granling or refusal of order of 
injunction — Trial Court not exercising jurisdiction 
judicially — Duty of appellate Couit. 

The granting or refusal of an order of injunction 
is in the discretion of the trial Court and when the 
trial Court has in the exercise of discretion decided 
to grant or refuse the prayer, it is certainly the right 
and duty of the Court of Appeal to set aside its order 
and malce its own order and exercise its own discre¬ 
tion, when it is satisfied that there was no exercise of 
judicial discretion by the trial Court or that the 
ground or the basis on which the discretion has been 
exercised was wrong. AIR 1959 Cal 17 (18) (Pt B) 
(Pr 7) (DB), 

-O. 39, R. 1 (2) (Cal) — Temporary injunction — 

Order punishing breach of — Second appeal does not 
lie. 

The Civil P. C. provides for only one appeal against 
an order of punishment for breach of a temporary 
injunction. There being no provision for a further 
appeal from an appellate order of District Judge, no 
second appeal is competent. ILR (1957) 1 Cal 215 : 
AIR 1955 Cal 351 (353) (Pt B) (Pr 8 ). 

—O. 39, R. 1 and O. 43, R* 1 (r) — Order granting 
temporary injunction—Appeal. 

Where a notice to show cause why a temporary 
injunction should not he granted in favour of the 
plaintiff under O. 39, R. 1 is issued to the defendant 
and the defendant has chosen to prefer an appeal 
against the order the appellate Court cannot dismiss 
it on ground that other remedy was open to the 
appellant but must give a hearing. ILR (1953) 11 yd 
77 : AIR 1953 Hyd 138 (Pr 2) (DB). 

-O. 39, R. 1 — Appeal — Judgment — Order of a 

single Judge of High Court dismissing appeal against 
trial Court’s order granting temporary injunction — 
Order not a judgment within S. 10 — Letters Patent 
appeal against order not competent. See Letters 
Patent (M. P.), Cl. 10. AIR 1962 Madh Pra 356 (DB). 

-O. 39, R. 1 - Scope of inquiry —• Balance of con¬ 
venience and prima facie case ought to determine 
grant of temporary injunction — Grant of temporary 
injunction — Appellate Court’s power to interfere 
See Ibid, S. 115. 1959 MPLJ (Notes) 182. 

-O. 39, R. 1 — Temporary injunction — Granting 

of—Discretion of trial Judge — Interference by 
appellate Court. 

Granting of temporary injunction is at the discre¬ 
tion of the trial Judge. But once the judicial discre¬ 
tion is exercised, the appellate Court ought not to 
lightly set it aside. That does not mean that the 
appellate Court would not in any event interfere 
with the order passed by the trial Judge. Certainly, it 
can, if the order is not based on sound judicial dis¬ 
cretion. The true view of the matter is that the Couit 
which grants the injunction must rightly appreciate 
the facts and apply those facts to correct principles 
which would mean that there has been a sound 
exercise of judicial discretion. The principle for the 
sound exercise of judicial discretion is that the Court 
in granting a temporary injunction must first see that 
there is a bona fide contention between the parties 
and then on which side will lie the balance of in¬ 
convenience if the injunction dees not issue ILR 
(1958) Cut 63 : 24 Cut L T 269. 

"— 7 O. 39, R. 1—Refusal to issue injunction— Proper 
judicial discretion not exercised - Order of refusal 
will be interfered with in appeal. AIR 1955 N U C 
(Punj) 3428. 


-O. 39, R. 1—Interference in appeal — Temporary 

injunction is a matter of discretion — Decision in 
favour of defendant—Appellate Court will not easily 
interfere. AIR 1955 N U C (Raj) 278(DB). 

--O. 39, Rr. 1, 2; O. 43, R. 1 (r) —Order for interim 

injunction—Appeal. 

An order for interim injunction under O. 39, R. L 
or 2, C. P. Code is appealable under O. 43, R. 1 (r). 
AIR 1933 Lah 282 and C. R. P. No. 974 of 1951 
(Trav Co), Relied on. 1953 Ker L T 334 : AIR 1953 
Trav-Co 240 (Pr 2). 

20. Revision. 

-O. 39, Rr. 1 and 2—Order cf interim injunction 

— Opposite party filing objection after taking notice 
—Hearing adjourned for evidence — Appeal against 
order of interim injunction—Order of stay in appeal 

— Interference in revision — See Ibid, S. 115. AIR 
1964 Assam 81 (DB). 

-O. 39, Rr. 1 and 2 and O. 43, R 1 and S. 115- 

Order granting or refusing injunction — Appeal — 
Duty of Appellate Court — Revision against appel¬ 
late order — Interference. 

When an order under O. 39 with regard to a 
temporary injunction is of a discretionary nature and 
an appeal lies against such an order, the appeal will 
be treated more like a revision. In other words the 
appellate Courts can interfere with the order only if 
they find that the well established principles had not 
been followed or the facts of the case are such as to 
justify an inference that the opinion expressed by the 
trial Court is perverse. But where the appellate Court 
does not properly exercise its jurisdiction and upsets 
the discretion of the trial Court simply because it 
formed a different opinion of the facts the revisional 
Courts can interfere with the order of the appellate 
Court on the ground that the appellate Court did not 
exercise its jurisdiction properly or the jurisdiction 50 
exercised was exercise! with material irregu'aritv. 
AIR 1956 Bhopal 49 (52) (Ft B) (Prs 11, 12.'. 

-O. 39, R. 1—Application for interim injunction 

—Question of possession not considered — Revision 
—Interference. 

Ordinarily the question of possession plays an 
important part in the decision of applications for 
interim injunction in pending suits, and a party is 
justified in making a grievance of the fact that this 
question has not been considered by the Courts below 
in an application for revision. 

Held, on facts that in view of the fact that I he 
Courts considered that the plaiatiff had no prima 
facie case for the reliefs claimed in the suit, the 
question of possession ceased to be material and no 
interference was called for in revision. AIR 1956 
Bom 200 (201) (Prs 1, 2). 

-O. 39, R. 1 and S. 115 — Temporary injunction. 

— When granted — Prima facie case, if enough — 
Discretion — Interference in revision. 

An interlocutory injunction of a mandatory charac¬ 
ter can only be granted if the Court is satisfied thli¬ 
the matter is an emergent one and immediate assis¬ 
tance is needed to prevent ‘irremediable injury’ being 
done to the legal ot equitable rights of the claimant. 
The leading principle which ought, generally spea¬ 
king, to be the guide of Court and to limit its discre¬ 
tion in granting injunctions is that only such restraint 
should be imposed as may suffice to stop the mischief 
complained of and to keep things in status quo 
during the pendency of the litigation. 

The fact that the plaintiffs have made out a prima 
facie case does not necessarily mean that a temporary 
injunction can be issued. If the effect of the injunc¬ 
tion would be to alter the status quo during pendency 
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o[ the trial and no irreparable injury would be caused 
to the plaintiffs by preserving the status quo it is not 
i tit case for issuing a temporary injunction which is 
a remedy which should be sparingly resorted to. 

Where the Courts below have omitted to consider 
these essential aspects and have only considered the 
question of prima facie title to the land it cannot but 
i)c lielcl that they have acted with material irregu- 
larity in the exercise of their jurisdiction. The case, 
therefore, clearly falls under cl. (c) of S. 115 of the 
Civil P. C , and attracts the exercise of the revisional 
jurisdiction of the High Court. 1959 Ker L J 126 : 
1959 Ker L T 16] : 1959 Ker L K 99 : AIR 1959 
Kerala 277 (278, 279) (Prs 5, 7, S). 

O. 39, R. 1 — Revision — See Ibid, S. 115. AIR 
1955 N U C (Madh. Bha.) 67. 

O. 39, Rr. 1 and 4 — Miscellaneous proceedings 
“ Court has inherent power to grant temporary in¬ 
junction — Injunction granted ex parte but vacated 
on the ground that it had no jurisdiction to pass such 
an order—Order vacating injunction must be deemed 
to pertain to jurisdiction under S. 151 — No appeal 
iies against the vacating order — Remedy open by 

way of revision — See Ibid, S. 151. AIR 1965 Mys 

34. 


O. 39, R. 1 — Order refusing temporary injunc¬ 
tion — Revision—Power of High Court to interfere. 

The Court has to determine in granting injunction 
whether there is a bona fide contest between the 
parties and whether there is a fair and substantial 
question to be decided as to the rights of the parties 
in the suit. If the Court has refused to grant a 
temporary injunction by exercising its discretion 
against the well-settled judicial principles, its order 
suffers from its failure to exercise jurisdiction vested 
in it by law and the High Court ought to interfere in 
revision for the ends of justice : AIR 1951 Pat 469, 

Foil. 1957 Pat L R 365 : AIR 1958 Pat 146(149) 
(PI B) (Pr 10). 

O. 39, R. 1 — Revision — See Ibid, S. 115. AIR 
1955 N U C (Pat) 1306. 

O. 39, R. 1—Material irregularity—Application 
dated 2-5-1960 for staying execution sale which was 
to be effected on 14-5-1960 — Trial Court ordering 
issue of notices to non-applicants fixing on 17-5*1960, 
held highly unjust and amounted to material irregu¬ 
larity in the exercise of jurisdiction—See Ibid, S. 115. 
(’62) 64 Punj L R 387. 

——O. 39, R. 1 —Grant of injunction against muni¬ 
cipality to sustain removal of structure—Revision — 
Punjab Municipal Act, S. 173. 

The municipal committee should be restrained 
from removing the structure put up by the plaintiff- 
petitioner during the pendency of the suit when the 
balance of convenience is in favour of the petitioner, 
because if the structure is removed and he subse- 
quentlv succeeds, it may cause him a very great injury 
and almost an irreparable loss. The question that 
this is not a lease but a mere licence and that the 
Municipal Committee is under the law entitled to 
revoke the licence at any time it likes which is a 
power given to it under S. 173, Punjab Municipal 
Act, is a matter which has to be decided on evidence 
and should be decided in the suit itself and it would 
not be proper for the High Court to give any finding 
without any evidence at the stage of the interlocutory 
proceedings. AIR 1955 Punj 112 (Pr 2). 

-O. 39, R. 1 — Lower Appellate Court deciding 

the question of ‘prima facie’ title without applying 
judicial mind to the material on record—High Court 
finding no ‘prima facie’ case — Fudge commits ille¬ 
gality in exercise of jurisdiction by granting injuuc- 


£ ourt can set aside his order in revision 
-See Ibid, S. 115. AIR 1955 N U C (Raj) 278 (DB). 

“O. 39, Rr. 1 and 2 — Revision* 

Where in a suit brought for declaration of title to 
and permanent injunction restraining the defendants 
from disturbing the plaintiff’s possession over the 
suit land the Io\ver appellate Court considered the 
question of ir junction as falling under R. 1 when in 
fact it fell under R. 2 but it made no ditfererce in 
view of the fact that temporary injunction could not 
be panted in the case because it could not be said 
with some certainty at least that the plaintiff was in 
possession on the date he filed the suit and in addi¬ 
tion no irreparable injury was involved thereby. 

Held, there was sufficient reason for not granting 
the application for temporary injunction and there¬ 
fore there was no case for interference with the order 
of the lower appellate Court. AIR 195S Tripura 23 
(24) (Pt B) (Prs 12, 13). 


21. Powers of High Court. 

O. 39, Rr. 1, 2—Powers of High Court. 

Tn an appeal against an order granting an interim 
injunction the powers of the High Court are limited; 
it is not concerned to decide what is the correct 
answer to the questions involved in the suit but has 
merely to see whether there is a fair point for trial. 

31 Pat L T 93 s AIR 1950 Pat 366 (367) (Pt D) 
(Pr 3) (DB). 


22. High Court Amendments. 

Andhra 

•-O. 39, R. 1 (c) (as amended in Andhra) and 

R. 2 — Scope of — Execution of decree lawfully 
obtained and which is not set aside — Whether 
‘injury.’ 

Order 39, R. 1 (c) of the C. P. Code, comprehends 
only the acts of a party which are wrongful and not 
the legitimate acts of persons who pursue the reme¬ 
dies allowed to them by law and the decision in AIR 
1957 Andh Pra 453, has rightly interpreted the scope 
of that clause. It is not possible to give an exhaustive 
enumeration of the cases which can be brought with¬ 
in the ambit of cl. (c) but illustrative of such cases 
is the one covered by AIR 1955 Andh 142. 


There is considerable unanimity of opinion among 
the High Courts that the execution of a decree law¬ 
fully obtained would not constitute, so long as the 
decree stands and is not set aside, ‘an injury of any 
kind’ within the meaning of R. 2 of O. 39. These 
decisions were no doubt, rendered in construing the 
words 'injury of any kind’ found in O. 39, R. 2. 
Clause (c) of O. 39, R. 1, added by the Andhra 
Amendment adopts identical language. On the \vell- 
settled principle of interpretation, that where in a 
subsequent legislation the same language is used, 
there is an implication that the Legislature has adopt¬ 
ed the interpretation put upon the earlier section by 
the judiciary, the expression ‘or otherwise cause in¬ 
jury’in cl. (c) must be understood in the light or 
those decisions. 

Order 39, R. 2 enables the Court to grant tem¬ 
porary injunction in any suit for restraining t e 
defendant from committing a breach of cpntrac 
or other injury of any kind, and deals with 
grant of injunctions in a particular 
not covered by the provisions of O. 39, R. L viz., 
cases of apprehended breach of contract or 
injury of any kind. The pre-requisite for the appnea- 
bility of the rule is that the suit must be one tor - 
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may be that cl. (c) has been added with a view to 
enlarge the provisions of O. 39, R. 1, so as to empo¬ 
wer the Court to grant injunction in all categories of 
suits where the applicant is able to satisfy the Court 
that he would suffer any irreparable injury. That 
maybe a plausible reason for adopting the word 
‘injury’ in cl. (c). While it may be agreed that the 
object of the amendment is to enlarge the provisions 
of O. 39, R. 1, so as to empower the Court to grant 
injunction in all categories of suits where the appli¬ 
cant is able to satisfy the Court that he would suffer 
any irreparable injury. That may be a plausible 
reason for adopting the word ‘injury’ in cl. (c). While 
it may be agreed that the object of the amendment is 
to enlarge the provisions of 0.39, 1\. 1, that object is 
not necessarily defeated if it is held that the respon¬ 
dent cannot seek a temporary injunction to restrain 
the appellant from seekicg delivery of possession in 
-execution of the decree obtained by him. fn any case, 
the question being one of jurisdiction of the Court, it 
must be decided with reference to the language em¬ 
ployed in cl. (c) and not with reference to the pur¬ 
pose sought to be achieved by the amendment. It may 
be that in appropriate cases, the party can ask for the 
appointment of a Receiver so that the Court might 
take charge of the property through its Receiver 
pending the settlement of the dispute. AIR 1957 Andh 
Pra 453, Approved ; A I R 1955 Andh 142, Rel. 
on. Appalanarasimha Raju v. Scethayamma Caru, 
ILR (1959) Andh Pra 365 : (1959) L Andh W R 319 ; 
1959 Andh L T 341 : AIR 1959 Andh Pra 310 (313) 
(Pts A, B) (Prs 22, 23) (FB). 

“5 R* 1 (c) (Andhra Amendment) - Scope — 

Cause injury or loss to the plaintiff’—If covers case 
of decree.holder executing his decree. 

In O. 39, R. 1 (c) (Andhra Amendment), the expres¬ 
sion ‘cause injury or loss to the plaintiff’ can only 
mean do something wrongful which will result in 
loss or damage to the plaintiff. It can have no refe¬ 
rence to any loss caused by a person pursuing his 
legitimate remedies. The meaning of the word 'injury* 
is 'wrongful action or treatment, harm or damage.’ It 
can therefore have relation only to acts of a party 
which are wrongful and not to legitimate acts or per¬ 
sons who pursue the remedies allowed to them by 
law. Clause (c) is therefore not meant to cover cases 
ot decree-holders who are executing their decrees. 

t 1 - 9 */) 1 A nd h W R 274 : 1957 Andh L T 90: A I R 
19o: Andh Pra 453 (Pt A) (Pr 3) (DB). 

Patna 

“O. 39, R. 1 (as amended by Patna High Court) 

and Ss. 122, 127 and 128—Proviso 2 to R. 1 is not 

ultra vires the rule-making power of High Court — 

. common law right in respect of temporary in¬ 
junction. 

Order 39, R. 1 as amended by Patna High Court 
takes away the power of Court to grant injunctions 
in cases mentioned in the provisos. The second pro¬ 
viso is not ultra vires on the ground that since a party 
is shut out from seeking any relief in interim injunc¬ 
tion by the proviso the said proviso is not strictly a 
rule regulating the procedure of the Court and there- 

rn ll Ti 0e . s ^ ot come within the rule-making power 
ot the High Court, as provided by Ss. 122 and 128. 

1 here is no common law right with a litigant to 

ask tor a temporary injunction. That right itself has 

^ ee ^n Pr o SC /^ ed by °- , 39 ’ R * } and if b v amending 
v- . 1 that right is restricted to some class oi 

persons, no common law right of the litigants who 

are excluded from the benefits of O. 39, R. 1 is affect¬ 
ed. 

Section 53 of the Specific Relief Act by itself 
\mparts no right in a temporary injunction indepen- 
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dent of C.P. Code. It only describes what a temporary 
injunction is and what can be its duration. AIR 1937 
Rang 419 (FB), Diss. from; AIR 1940 Pat 204 (FB), 
Rel. on. AIR 1962 Orissa 181 (182) (Prs 3, 4). 

-O. 39, R. 1 (as amended by Patna High Court) 

—Scope-Provisions are not inconsistent with other 
Provisions in the body of the Code. See Ibid, O. 21, 
R. 00. ILR (1960) Cut 507. 

-O. 39, R. 1, Proviso 2 (added by Patna High 

Court) — Apnlicnbilitv considered on facts of case. 
AIR 1955 NUC (Pat) 722. 

-O. 39, 1\. 1, Proviso (Patna) — Applies also to 

R. 2. AIR 1955 NUC (Pat) 722. 

-O. 39, R. 1, Proviso 1 (added by Patna High 

Court) — Prayer for temporary injunction against 
Court not subordinate to Cour: granting it is barred 
—Section 50, Specific Relief Act bars such praver — 
(Specific Relief Act (1877), S. 50 (b). AIR 1955 NUC 
(Pat) 722. 

-O. 39, R. 1, Second Proviso (as amended by Patna 

High Court) — “Wrongfully sold in execution of 
decree ” 

The amendment enacted by the Patna High Court 
in Proviso 2 to R. I of O. 39, must he construed to 
mean not merely that injunction but also an order in 
the nature of an injunction to restrain delivery of 
possession shall not be granted except in a case where 
the plaintiff cannot lawfully and could not have 
lawfully preferred a claim to the property before the 
Court executing the decree. Any other interpretation 
wouldAullify the effect of enacting the second proviso 
in the amendment. 1953 BLJR 130 : 32 Pat 164 ; 
AIR 1953 Pat 255 (255) (Pt A) (Pr 3) (DB). 

23. Stay of proceedings in sub¬ 
ordinate Court. 

-O. 39, R. 1 —Injunction cannot be issued staying 

suit pending in Court not subordinate — Ex officio 
Sub-Judge of Dibiugarh cannot issue such injunction 
to stay suit in Court of Additional Sub-Judge A. V. D. 
-Specific Relief Act (1877), S. 50(b). AIR 1955 NUC 
(Assam) 595 (DB). 

-O. 39, R. 1 — Stay — Revision against order 

restoring suit dismissed for default — Revisional 
Court ordering low r er Court not to pass judgment till 
disposal of revision — Judgment passed before com¬ 
munication of order is not nullity—See Ibid, S. 115 
AIR 1961 Mys 83 (DB). 

ORDER 39, RULE 2 
SYNOPSIS 

(Civil P. C. (1908), O. 39, R. 2.) 

1. Scope. 

(a) Prima facie case. 

(b) Conditions necessary for issue of injunc¬ 
tion. 

(c) Refusal of temporary injunction. 

(d) Grant of injunction under inherent powers. 

See also Ibid, S. 151. 

2. Injunction to restrain breach of contract. 

3. “Or other injury of any kind.” 

(a) ‘Injunction to restrain execution of decree 5 . 
See also Ibid, O. 39, It. 1. 

4. Grant of injunction on terms. 

See also Ibid, O. 39, R. 1. 

5. Disobedience of injunction —Effect. 

See also Ibid, O. 39, R. 1. 

(a) Powers of transferee Couit. 
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(b) Contempt of Court. 

(c) Punishment. 

6. Temporary injunction in mandatory form. 

7. Appeal. 

8. Revision. 

1. Scope. 

(a) Prima facie case. 

(b) Conditions necessary for issue of injunc¬ 
tion. 

(c) Refusal of temporary injunction. 

(d) Grant of injunction under inherent powers. 
See also Ibid, S, 151. 

1. Scope. 

T. 2-Suit for declaration that plaintiff is 
Indian citizen and for permanent injunction restrain¬ 
ing Government from deporting him out of India —Ap¬ 
plication for temporary injunction—Application can¬ 
not be dismissed on sole ground that suit is not 
maintainable. See Ibid, S. 9. AIR 1964 All 63. 

--O. 39, R, 2 — Scope — Election petition is not a 

petition for injunction—No allegation that opposite 
parties are committing any injury to petitioner — 
O. 39, R. 2 is not attracted. See Panchayats — U. P. 
Panchayat Raj Act (20 of 1947), S. 12-0(4). AIR 1963 
All 518 (DB). 

-O. 39, R. 2-Passing off action — Temporary in¬ 
junction applied for—Mere fact that defendant under¬ 
takes to keep account would be no safeguard against 
possible injury to plaintiff’s trade. (1881) 45 L T 54 
and 3 Bom 417, Rel. on. 1953 All W R (HC) 626 : 
1953 All L J 684 : A I R 1954 All 218 (219> (Pt B) 
(Pr 8) (DB). 

-O. 39, R. 2 — Ex parte order of injunction. See 

Ibid, O. 43, R. 1 (r). AIR 1951 All 55S (DB). 

•-O. 39, Rr. 2 and 1 — Order under S. 145 (4), 

Proviso (2) does not affect jurisdiction of Civil Court 
under O. 39 to grant injunction A I R 1955 Assam 
150, Overruled. See Ibid, 0.39, R. 1. AIR 1960 Assam 
111 (SB). 

-O 39, R 2 -Specific Relief Act (1 of 1877), S. 54 

—Injunction to restrain registration of Society under 
particular name—Power of Court to grant injunction. 
See Specific Relief Act (1877), S. 54. AIR 1952 Cal 
804. 

— O. 39, R. 2—Applicability—R. 2 can be invoked 
only in a suit for an injunction — A suit for redemp¬ 
tion of a mortgage can by no stretch of reasoning be 
construed as a suit for an injunction to restrain the 
defendant. AIR 1961 J & K 29 (30) (Pt C) (Pr 4). 

-O. ^9, R 2 — Injunction to restrain person from 

removing minor child outside Court’s jurisdiction 
and from giving her in marriage — Civil Procedure 
Code applies to proceedings under Guardians and 
Wards Act by reason of S. 141. See Ibid, S. 141. 
AIR 1955 NUC (Madh-B) 3400. 

-O. 39, R. 2-Discretion—Trade mark case—Tem- 

porary injunction — Principles — ^Trade mark — In¬ 
fringement — Injunction). See Ibid, O. 39, R. 1. 1959 
M P L J 544. 

-O. 39, R. 2 — Suit for restitution of conjugal 

rights filed in Alipore - Defendant restrained from 
prosecuting petition for dissolution of marriage 
before Court in Palghat — Letter of request from 
Alipore sent — Held, order of Alipore Court no bar 
to trial by Palghat Court. 

A wife was sued by her husband for restitution of 
conjugal rights in the District Munsif’s Court at 
Alipore (West Bengal). In that suit, the wife who 
had filed a petition for dissolution of the marriage 
under Madras Marumakkathayim Act in the Court 
of the District Munsif at Palghat (Madras) was res¬ 


trained by an order under O. 39, R. 2 from further 
prosecuting it. A letter of request from the Court at 
Alipore was sent to Palghat requesting the Muasif 
not to proceed with the petition. But he ignored it 
and after trial granted dissolution. 

Held that it was doubtful whether a subordinate 
Court from a different province had power to pass 
the order of the nature so as to be binding on a Court 
subordinate to a different High Court and that the 
order was not a bar to the Palghat Mursif proceed¬ 
ing with the petition. 34 Cal 101; AIR 1931 Cal 279' 
and AIR 1941 Cal 123, Disting. 1949 Mad W N 764r 

1949-2 Mad L J 823 : AIR 1950 Mad 373 (377, 378) 
(Pt B) (Prs 10, 11). 

— O. 39, R. 2—Service contract—Railway employee 

— Removal from service-Declarations that order of 

removal was illegal and for permanent injunction— 
Suit for —Temporary injunction during pendency can. 
be granted. AIR 1963 Pat 196 (Pr 1). 

— O. 39, R. 2—Temporary injunction—Grounds for 
Co-tenant not made party to suit for eviction — 

Execution of decree against — Suit by co-tenant for 
injunction against decree-holder — Refusing tem¬ 
porary injunction held would deprive him of right 
claimed in suit — Temporary injunction held could 
be granted. 1957 Pat L R 365 : A I R 1958 Pat 146 
(149) (Pt C) (Pr LI). 


-O. 39, R. 2; Proviso to R. 1 of O. 39 (added by 

Patna High Cour!) — Applicability to R. 2. See Ibid, 
O. 39, R. J. AIR 1955 NUC (Pat) 722. 


-O. 39, R. 2-Injunction to disturb status quo, if 

should be granted. 

Where in a suit for speciSc performance of a con¬ 
tract of lease of certain property the plaintiff praved 
for an interim injunction restraining the first defen¬ 
dant from executing any lease in favour of the second 
defendant who was ii possession of the property, 
during the pendency of the suit. 

Held, that though the Court had power to pass an 
order fcr injunction in terms wider than those 
prayed for resulting in the disturbance of the first 
defendant's possession, an order for injunction 
should not be passed in order to disturb the status 
quo when the plaintiff had no right to immediate 
possession. A I R 1951 Pat 226 (229) (Pt B) (Pr 9) 
(DB). 

-O. 39, R. 2 — Punjab Land Revenue Act (17 of 

1887), S. 155 (I) (c) and (g) — Rules under - Delhi 
Minor Minerals Rules (1938), Rr. 3, 7, 8, 9,18 (iv) — 
Plaintiff carrying on quarrying operations under 
yearly permits issued to him from time to time — Re¬ 
fusal by Government to issue further permit—Suit for 
declaration and injunction — Ad interim injunction 
restraining Government from interfering with plain¬ 
tiff’s right to quarry — Suit dismissed — Effect of — 
Quarrying operations during interim period are un¬ 
authorised under Rules — Plaintiff held liable for 
penalty under R. IS(iv). See Punjab Land Revenue Act 
(XVII of 1887), S. 155 (1) (c). A I B 1963 Punj 158. 


— O. 39, R. 2 - “May” — Court has discretion in 
;ranting temporary injunction — Court will refuse 
uch injunction if case is net one for perpetual 
^junction. 

The use of the word ‘‘may’’ clearly implies that 
lie Court has a discretion in the matter. This cliscre- 
ion is to be exercised judicially and accord mg o 
^ell-settled principles, one of such principles is tna 
a a case of the kind referred to in the Rule the Court 
dll ordinarily decline to grant a temporary in)UD - 
on if the plaint and the affidavits filed by the parties 
bw on the face of them that the case is not one for 
perpetual injunction. AIR 1950 East Pun) 40 ( 

?t C) (Pr 8) (DB). 
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1 (a). Prima facie case. 

-0. 39, R 2—Interim injunction — Question whe¬ 
ther prima facie case exists not determined—Remand. 
See Ibid, O. 39, R. 1. A I R 1956 Ajmer 31. 

-O. 39, R» 2 — Prima facie case — Balance of con¬ 
venience — Plaintiff, son of defendant 8, claiming 
mortgage to be void to th9 extent of his half share 
only — Defendant 8 incurring debts on account of 
speculation and alienating properties without legal 
necessity—Injunction staying the sale in execution of 
mortgage decree, held should have been issued in 
respect of half the property — See Ibid, O. 39, R. 1. 
A I R 1955 NUC (Ajmer) 4779. 

-O. 39, R. 2 — Suit for permanent injunction by 

manufacturer of biris restraining defendant from 
using label similar to that of plaintiff — Plaintiff 
making out prima facie case — Grant of temporary 
injunction. 

When the interim injunction is sought during the 
pendency of the suit what has to be seen is, first 
whether a‘prima facie* case has been made out by 
the plaintiff in respect of his claim, and secondly 
whether the balance of convenience demands that 
the injunction should be issued. 

A manufacturer of biris carrying on his business 
for a pretty long time and whose biris had acquired a 
reputation of their own, brought a suit for perma¬ 
nent injunction restraining the defendant from using 
label on his biris similar to that used by the plaintiff. 
Along with the plaint an application for a temporary 
injunction was filed praying that during the pendency 
of the suit the defendant should be restrained from 
selling his biris with wrappers and labels which had 
been impugned as infringing the rights of the plain¬ 
tiff. The plaintiff made out a prima facie case as to 
his title to the trade mark and it was also found that 
there were marks of great similarity between the two 
labels. 

Held, that the fact that the defendant had under¬ 
taken to keep an account would not be a safeguard 
against possible injury, in the plaintiff's trade. Hence 
a temporary injunction should be granted restraining 
the defendant from using the wrappers and labels 
which were similar to those of the plaintiff. AIR 1954 
All 218 and ILR 3 Cal 417, Rel. on. (1957) All LJ 
124 : (1957) All W R (HC) 199. 

-O. 39, R. 2 - Suit for damages for publication of 

defamatory matter and for perpetual injunction re¬ 
straining publication—Interim injunclion can be 
granted when plaintiff has made out prima facie case 
—Tort—Defamation—Interim injunction. See Specific 
Relief Act (1877), S. 54. AIR 1962 Cal 27. 

-O. 39, R. 2 — Temporary injunction — Negative 

agreement — Agreement allowing freedom to defen¬ 
dant to release film to competing exhibitors simul¬ 
taneously with plaintiff — It is negative agreement 
that no exhibitor can steal march over plaintiff with 
aid of defendant — Prima facie case for temporary 
injunction held made out. See Ibid, O. 39, R. 1. AIR 
1955 NUC (Madh B) 67. 

O* 89, R. 2 Hindu law — Father manager en¬ 
titled to temporary injunction against hi? son not to 
interfere with his management. See Ibid, O. 39, R 1. 
1959 M P L J (Notes) 77. 

O. 39, R. 2 — Suit complaining inlringement of 
patent — Burden is upon plaintiff for making prima 
facie case for issue of temporary injunction — No 
temporary injunction is granted when patent is re¬ 
cent one and validity of its grant is disputed — 
Patents and Designs Act (191 J), S. 26. 

In a suit complaining of infringement of a patent 
the plaintiff must make out a strong prima facie case 
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for the issue of a temporary injunction. If from the 
objections raised by the defendant it is clear that a 
serious controversy exists as to whether or not 'he 
invention claimed by the plaintiff is a new one or new 
manufacture or whether or not the invention involves 
any new inventive skill having regard to what was 
known or used prior to the date of the patent, Courts 
will not grant an interim injunction restraining the 
defendant from pursuing his normal busiress activity. 
An interim injunction will not be granted if the de¬ 
fendant disputes the validity of the grant. If the 
patent is new and its validity has not been established 
in a judicial proceeding till then, and if it is endea¬ 
voured to be shown that the patent ought net to have 
been granted under the provisions of S. 26 of the 
Patents and Designs Act, 1911, the Court will not 
interfere by issuing a temporary injunction. 52 Cal 
W N 253, Ref. to. 

Where the main issue to be decided in the stage of 
the interim injunction application is the same as the 
one to be tried in the suit the best course will be to 
expedite the trial of the suit, so that neither party 
would be put to any irreparable damage or loss or 
prejudice. 1965 Mad W N 36 : 78 Mad L W 55 : 
(1965)1 Mad L J 406 : A I R 1965 Mad 327 (328) 
(Prs 5, 8). 

——O. 39, R. 2 — Suit for declaration that order of 
eviction passed under Rent Control Act against 
plaintiff is without jurisdiction and for perpetual 
injunction to restrain defendant from executing 
order—Prayer for temporary injunction—Grant of. 

Held, that having regard to all the circumstances 
of the case it could not be said that the plaint in the 
suit and the affidavit in support of the application 
for the temporary injunction showed on the face of 
them that the plaintiffs will not in any circumstances 
be entitled to a perpetual injunction at the termina¬ 
tion of the suit. The proper view to take would be 
that the plaintiffs do have a prima facie case. Further 
there was a fair and substantial question to be decid¬ 
ed between the parties as to whether the order under 
the Rent Control Act was or was not without juris¬ 
diction. 

Although where equities of a situation are matters 
for investigation, a Court is not entirely precluded 
from taking into account what may be called human 
considerations. Such considerations cannot be per¬ 
mitted to outweigh clear rights which law confers on 
a party. Attacks against jurisdiction of Courts or 
against validity of a legislation are no doubt, to be 
scrutinized carefully. But, if a party does in fact 
make out a case of lack of jurisdiction of a Court or 
invalidity of a legislation, he cannot be refused an 
order in his favour because the consequences of such 
an order may lead to inconvenience and even confu¬ 
sion. 36 Mys L J 634 : A I R 1959 Mvs 75 (78, 79) 
(Pt C) (Prs 10, il). 

-O. 39, R. 2 — Discretion of Court — Principles 

governing exercise of—Applicant making out prima 
facie case—Suit for specific performance—Plaintiff 
having no right to immediate possession—Injunction 
to change or disturb—Status quo—Grant of. 

Whether an order of temporary injunction should 
or should not issue will depend on the facts of the 
case and the Court in exercising its discretion will 
consider the quest ion of irreparable or serious injury 
and the balance of convenience. It cannot be said 
that because a prima facie case has been made out 
by the plaintiff-applicant, by showing that there is 
fair question for trial, a temporary injunction must 
follow restraining the contracting defendant from 
dealing with the property. The purpose of an in¬ 
junction is mainly to maintain the status quo in order 
to avoid embarrassment or complication by the 
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introduction of a third party. But when the real 
purpose of the prayer for injunction is to change the 
status quo and not to maintain it, no order of in- 
junction will issue or be granted to disturb the status 
quo although the Court has power to make an order 
in terms wider than those asked for in order to 
prevent an irreparable injury when a prima facie 
case is made out. When the plaintiff in a suit for 
specific performance has no right to immediate pos¬ 
session and his title would accrue only after the 
contract has been specifically enforced or performed, 
the Court will not grant an order of injunction. 17 
C L J 427 ; 26 Mad 148, Dist. ; AIR 1946 Pat 177; 
A I R 1950 Pat 222, Foil. AIR 1951 Pat 226 (229) 
(Pt B) (Pr 9) (DB). 

-0» GO, R. 2 — Rajasthan Minor Mineral Conces¬ 
sion Rules (1959), R. 17 (11) — Suit for injunction 
restraining defendant from using approach road 
constructed by plaint,!!—Interim injunction— Defen¬ 
dant not alleging that it was not reasonably pra¬ 
cticable to construct another road — Prima facie case 
for interim injunction made out—Presumption under 
R. 17 (11) of Rajasthan Minor Mineral Concession 
Rules, 1959 when arises — Easement of necessity — 
Increase of burden — Easements Act (1882), Ss. 4, 9 
and 13 (a) — Rajasthan Mineral Concession Rules 
(1959), R. 17 (11) — Easements Act (1882), Ss. 4, 9, 
13 (a). 1963 Raj L W 656 : ILR (1964) 14 Raj 237. 

1 (b). Conditions necessary for issue 

of injunction. 

-O. 39, R. 2 — Relief of temporary injunction and 

appointment of receiver when can be granted. 1952 
A M L J 23 : AIR 1952 Ajmer 62 (64) (Prs 4, 6, 8, 9). 

-O. 39, R. 2 — Conditions necessary for grant of 

interim injunction. 1953 All W R 626 : 1953 All L J 
684 : AIR 1954 All 21S (219) (Pt B) (Pr 8) (DB). 

• —O. 39, R. 2>— Injunction — When to be issued. 
See Ibid, O. 39, R. 1. ILR (1956) Assam 379 (FB). 

-O. 39, R. 2 — Temporary injunction — When 

granted. See Ibid, O. 39, R. 1. AIR 1955 NUC 
(Assam) 4226. 


balance of convenience thus lies :in the grant of a 
temporary injunction. I960 M P L J (Notes) 30. 

— O. 39, R. 2 — Infringement of trade mark — 
Grant of temporary injunction—Principles- 

While granting interlocutory injunctions for in- 
Inngement of trade marks the principle upon which 
the Court proceeds is that the status quo will be 
maintained unless some special urgency is shown. 
If the plaintift can be amply compensated by the- 
payment of damages an interlocutory injunction is 
normally refused. But this is not to say’that the 
infringement must be substantial. The plaintiff comes 
to the Court to sustain a property right which may 
be_ seriously damaged even though the amount of 
infringement is small. In granting or refusing inter¬ 
locutor injunctions the Court is usually guided by 
the balance of convenience to the parties. The 
Court will endeavour to ascertain the amount of 
damage that will be caused to the defendant by 
the granting of the injunction if the plaintiff fails 
or in the alternative, the amount of damages occa¬ 
sioned to the plaintiff, if the plaintiff succeeds and 
no injunction has been granted where the plaintiff’s 
trade is large and old established and the defendant’s 
is new and inconsiderable, the Court will consider 
that the balance of convenience will favour the 
grant of an injunction which will do less harm than 
if the defendant is permitted to continue the alleged 
infringement without restraint, thus possibly inflict¬ 
ing irreparable damage on the plaintiff’s goodwill, 
ff a charge of fraudulent conduct has not been made 
out and probability of confusion is not clearly esta¬ 
blished an injunction will be refused. 1959 M P L J 
(Notes) 224. 

-O. 39, R. 2—Temporary injunction — Considera¬ 
tion of equitable principle in grant of — Court will 
not help partv who has not come with clean hands. 
(1965) 1 Mys L J 370 : AIR 1965 Mys 310 (311, 312> 
(Prs 7, 8). 

——O. 39, R. 2 — Grant of temporary injunction — 
Discretion of Court — Principles. 


-O. 39, R. 2 — Grant or refusal of injunction — 

Criterion. See Ibid, O. 39, R. 1. AIR 1956 Bhopal 49. 

-O. 39, R. 2 — Order under, when can be passed— 

Suit on pledge of a hotel—Receiver, if can be appoint¬ 
ed of a going concern. See Ibid, O. 40, R. 1. AIR 
1955 Madh B 48 (DB). 

-O. 39, R* 2—Injury — Irreparable injury means 

material injury which cannot be adequately re¬ 
medied by damages — Iniunction to restrain passing 
off goods as plaintiff’s goods —Grant of—Principles. 

It cannot be said that irreparable injury means 
that there must be no physical possibility of re¬ 
pairing the injury. By irreparable injury all that is 
meant is that injury must be a material one which 
cannot be adequately remedied by damages. Where 
in a suit for permanent injunction restraining the 
defendant from using on his goods the trade label 
of the plaintiff, the plaintiff applies for temporary 
injunction, and if the plaintiff’s trade is large and the 
defendant’s business is small and negligible, then the 
interlocutory injunction to restrain the defendant 
from passing oil his goods as plaintiff's goods must 
be granted in order to prevent harm being done to 
the plaintiff’s business and his trade being ruined 
and to protect the public from being deceived in 
purchasing the defendant’s goods as plaintiil’s goods. 
The injury to the public and the plaintiff cannot be 
compensated by damages in the event of the suit 
for permanent iniunction succeeding where as so 
serious loss is likely to be suffered by the defendant 
if he is restrained from passing off his goods as 
plaintiff’s goods till the disposal of the suit. The 


It is well established that during the pendency 
of suits for perpetual injunction, a Court will decline 
to grant a temporary injunction if the plaint and 
the affidavits filed in support of an application for 
temporary injunction disclose on the face of them 
that the case is not one justifying the grant of per¬ 
petual injunction. But the converse is not always 
true. A Court will not grant a temporary injunction 

as a matter of course in every case in which it can 

be shown that the main suit is a fit one for granting 
a perpetual injunction. In addition to such a prima 
facie case lor grant of perpetual injunction, the 
plaintiff-applicant must also show that unless the 
defendant is restrained forthwith by a temporary 
injunction, the plaintiff would suffer irreparable 
injury or such injury as would render his ultimate 
success in the suit totally nugatory or infructuous. 

36 Mys L J 634 : AIR 1959 Mys 75 (77) (Ft A) (Pr <)- 


1(c). Refusal of temporary injunction. 

-o. 39, R. 2-Scope—Suit for refund of deposit and 
uest by licensed importer on his ceasing to be so 
Dn learning abou" suit. State issuing show cause 
ice to plaintiff for forfeiture of deposit — App i- 
ion for temporary injunction by plaintiff 
te—Absence of information as to amount ac uay 
feited — Plaintiff in a position to seek acd"®* 1 ™ 
t orders of forfeiture passed by State R endin ^ 

1 not be binding on him—Application for , e ‘ P q 
injunction held rightly refused — See Ibid, U. J > 
L. AIR 1955 NUC (Ajmer) 4746. 

-0.39 R. 2-Suit for declaration and 
inction—Relief of permanent injunction becom g 
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infructuous — Temporary injunction held could not 
be granted — See Ibid, O. 39, R. 1. AIR 1960 J & K 
109. 

-O. 39, R. 2— Plaintiff not likely to suffer irrepara¬ 
ble loss — No injunction will be granted. AIR 1955 
NUC (Madh B) 5941 (DB). 

-O. 39, R. 2 —Suit for declaration—Plaintiff failing 

to show that relief claimed by him can prima facie 
be granted — No injunction — See Ibid, O. 39, R. 1. 
AIR 1955 NUC (Madh B) 3719 (DB). 

-O. 39, Rr 2 and 1 and S. 115—Specific Relief Act 

(I of 1877), Ss. 21, 56 (f) (i)and (j)—Suit for permanent 
injunction restraining Union of India from relieving 
plaintiff on particular da'eon ground that his birth date 
as recorded in service record was wrong — Suit filed 
four days before retirement — Temporary injunction 
asked for — Principles governing grant of injunction 
in such cases—Granting temporary injunction, result¬ 
ing in plaintiff’s achieving his purpose — Discretion 
of Court — Use of — Injunction cannot be granted — 
Constitution of India, Art. 311, does not apply — See 
Specific Relief Act (1877), S. 21. AIR 1963 Punj 104. 

— 7 —O. 39, R. 2 (1)—Licensor N* W. Railway Admi¬ 
nistration, by agreement, granting to licensee exclu¬ 
sive right to sell newspapers, hooks, etc. and to erect 
bookstalls on station premises — License to termi¬ 
nate on expiry of 5 years unless renewed — Licensee 
agreeing to pay yearly certain amount to licensor 
and to deposit certain amount — Clause 11 of agree¬ 
ment providing for termination of contract for mis¬ 
conduct of licensee ot which General Manager of 
Railway to be sole judge — By Cl. 22 licensee to 
peacefully hold and enjoy benefits and rights grant¬ 
ed —- Contract terminated in terms of Cl. 11 — Suit 
by licensee for injunction restraining licensor from 
terminating contract- Interim injunction granted — 
Agreement held created revocable license—Interim 
injunction held should not have been granted — 
Easements Act (1882), Ss. 52 and 60. 

Under the English law, a license may be of two 
kinds, namely, a bare license which is purely a matter 
of personal privilege and a license coupled with a 
grant or interest. A bare license without more is 
always revocable at the will and the pleasure of the 
licensor and is not assignable although S. 56, Ease¬ 
ments Act permits the assignment of a license to 
attend a public place of entertainment in the absence 
of any contrary intention. The power of revoking a 
bare license is not affected by the fact that the license 
had been given for valuable consideration. Nor does 
an “exclusive license” differ in its incidents from an 
ordinary license. On the other hand, if a license is 
coupled with a grant or interest then the grantor 
cannot in general revoke it so as to defeat the grant 
to which it is incident. Since the Judicature Act 
even if the grant be defective in law e. g., for want 
ot a deed under seal, the license will still be regarded 
as irrevocable and relief will he granted by all 
Courts in England on equitable principles. Further 
a bare license becomes irrevocable when the licensee 
acting upon the license, executes a work of a per- 
manent character and incurs expense in doing so. 
I he Indian Easements Act incorporated these piinci- 
ples m a somewhat restricted form. f n order to be 
irrevocable under S 60 of that Act, the license has 
to be coupled with a transfer of properly, whereas 

under the English cases it is enough if it is coupled 

with a grant or interest in the nature of proSt The 
two tests of irrevocability established by the Fnglish 
casts or by the Indian Easements Act will, however 
give way to the special agreement, if any, of the 
parties. Thus although a license is prima facie irre¬ 
vocable either because it is coupled wdth a grant or 
interest or because the licensee has erected w orks of 


a permanent nature, there is nothing to prevent the 
parties from agreeing expressly or by necessary im¬ 
plication that the license shall be revocable. AIR 
1950 East Punj 40 (46, 47, 49, 50) (Pt A) (Prs 11, 12. 
13, 15, 16). 

-O. 39, R. 2—Suit for declaration of title — O. 39> 

R. 2 held not applicable. 

Held, that if the plaintiffs could hold on their 
possession till the decision of the suit for declaration 
of title and were successful, they could by their very 
declaration of title resist the delivery of possession 
to the extent they were successful. But beyond that 
no injunction could be granted in the suit and, there¬ 
fore. O. 39, R. 2 was clearlv inapplicable. I L R 
(1959) 9 Raj 1064. 


1 (d). Grant of injunction under inherent pow ers. 
See also Ibid, S. 151. 

-O. 39, R. 2—Inherent powers of High Court_ 

See Ibid, S. 151. AIR 1954 All 113 (DB). 

O. 39, R. 2 —Courts have inherent jurisdiction to 
issue temporary injunction in the interests of justice 
after the suit is decreed—See Ibid, S. 94. (1965) 2 An 
W R 224. 

;-O 39, R. 2—Scope of O. 39, Rr. 1 and 2-There 

is no inherent power to grant injunction apart fioro 
Rules. See Ibid, O. 39, R. I. AIR 1953 Assam 104. 

“— O* >39, R. 2—Interim injunction restraining defen¬ 
dant from executing decree obtained by him against 

third person—Nature of injury that would be caused 
to plamtiff by not granting injunction not covered 
by O. 39, R. i — Injunction can be granted under 
inherent powers. See Ibid, S. 151. A I R 1965 J & K 
35. 

O. 39, Rr. 2, I; Ss. 94, 151 — Power to grant 
temporary injunction under inherent powers ATR 
1953 Madh-B 154 (155) (Pr 4). 

-O. 39, Rr. 2 and 1, Section 151 —Applicability — 

Application for temporary injunction in suit for 
partition. 

Where in a suit for partition of property alleged 
to belong to the joint family consisting of the plain- 
tills and the defendant an application cannot be 
considered under O. 39, R. 2, as the suit is not one 
to obtain an injunction. Section 151 also cannot be 
invoked as there is an express provision (O. 39, R D 
to deal with the matter. 1957 Jab L J 914. * ' 














v —— » a V V 


7-39, R. 2 — Breach of contract to show picture 

for certain period — Injunction to direct exhibitor to 
show picture for that period is not called for A T R 
1953 NUC (Madh-B) 3072. * 

~ O* 39, R. 2 and O. 40, R. 1 — Applicability — 
Contract granting sole right of distribution of film 
between producers and distributors—Assignment of 
contract in favour of plaintiff by Distributors — Su t 
for prohibitory and mandatory injunctions against 
producers and distributors — Grant of temporary 
injunction or appointment of receiver — (Contrary 

A C cU, l8 J 2 L, SS> 172 ' 182) ~ (Specific Relief Ac 

By at) agreement, dated 19th November, 195R 
between D. S. Films, Bombay (hereinafter called the 
producers) and Azad Films Distributor, Indore (here¬ 
inafter called the Distributor,), the right of dis ribu- 
ton, exhibition and exploitation of the picture ‘livan 
Sathi in the territory of Central India and Rajastha 
was given on certain terms and conditions exclusive! 
ly to the Distributors who were described in 
agreement as ‘agents’ of the pioducers. Clause 2) 
fixed the period of 'agency arrangements’. By the third 
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clause, the producers undertook not to appoint anv 
other party or parties or persons for cfistiibution, 
exhibition or c\'p,oitation of tlie picture for the 
c entra! India territory without the written consent 
ot the distributors. Clauses (4) and (0) dealt with the 
amount which the distributors had to pay to the 
producers by way of minimum guarantee and the 
amount payable by the producers to the distributors. 
1 he other clauses concerned with the supply of 
publicity material, trailors, prints, the contingency 
of tlic produceis failing to give the picture or the 
material, removal of the imposition of any ban on the 
exhibition of the picture, and the maintenance of 
accounts by the distributors. There was no clause 
in the agreement showing that the contractors enter¬ 
ed into by the distributors with the exhibitors of 
iiie film should be negotiated and concluded by the 
distributors in the name of the producers and execut¬ 
ed on their oehalf. Subsequently the distributers 
issued a post-dated cheque for Rs. 3,151 in favour 
•of the plaintiff from whom they had borrowed the 
amount for payment to the producers under tire 
agreement and also addressed a letter to the plaintiff 
wherein they pledged the original agreement, dated 
19th November, 1956, of Jcevan Sathi picture and 
it was stated that in case the cheque was not encash¬ 
ed on due date or dishonoured, the plaintiff was to 

have full legal ownership of the right of the picture 

lor C. I. Territory. On dishonour of the cheque the 

plaintiff wrote a letter to the producers asking them 
to hand over the prints of the film to him on the 
basis that he had become the owner of the rights of 
•distribution of the picture under the letter written 
by the Distributors. On refusal by the producers to 
do so the plaintiff instituted a suit against the pro¬ 
ducers and the Distributors for a prohibitorv injunc¬ 
tion restraining the Distributors from distributing the 
films and for a mandatory injunction directing the 
producers to deliver the films to the plaintiff. An 

interim injunction was also prayed for and granted. 

Held (i) that there was no question of any pledge 
in favour of the plaintiff and consequently of the 
condition as to the plaintiff becoming the owner of 
the distributing lights on the Distributors’ failure 
to repay the amount operating as a clog on redemp¬ 
tion of the pledge. AIR 1939 Rang 413, Dist. 


woum virtually amount to decreeing it and likewise 
refusing to grant it would have the effects of di s ! 
missing it. In a case of this nature, the plaintiff must 
not only make out a prima facie case but also satisfy 
t e Court that irreparable injury would be caused to 

WN 12oi 1 VoT POra,y in,unction is refused. 40 Cal 
(vii) That as the plaintiff had not been able to 

tohLif^r ? 21 ^ 16 iniUry that wouId be caused 

to him it the injunction was not issued, it was not 
a ht case where an interim injunction prohibiting the 

disldbutor^ P icture c °uld be issued against the 


(vin) That even assuming that it is open to the 
Court o appoint a receiver in injunction proceedings 
it it thinks fit, here there was no property in the 
possession of the defendant Distributors to which 
he plaintiff could lay claim and of which a receiver 
could be appointed. The film prints were still with 
the producers. The proper time for moving the Court 
tor the appointment of a receiver would be if and 
when the producers deliver the prints to Azad Film 
Distributors and they begin distributing the prints 
^hjfcution. 1960 MPLJ 725 : 1959 Jab L J 143 : 

C 184 : A 1 R 195 9 Madh-Pra 309 (312, 
oil, 31 d) (Prs 6, 8, 9, 10, 11, 12). 


O. 39, Rr. 2 and 1—Scope and object—Existence 
of prima facie case not sole criterion—Facts of each 
case to be examined. 

In the case of breach of an agreement between an 
Advertising Agency and a Transport Corporation 
under which the Corporation could not secure adver¬ 
tisements through any other agency, and in the event 
of dispute a reference was to be made to arbitration. 
It cannot be said that unless a tempo/aiy injunction 
is issued restraining the Corporation from securing 
advertisements through any other agency, the Adver¬ 
tising Agency will not be able to get adequate redress 
even if it should succeed in the arbitration. The 
Advertising Agency could obtain damages for breach 
of the agreement if, in fact, there had been a breach. 
(1963) 2 M> s L J 356: AIR 1964 Mvs 220 (221) 
(Prs 4, 5). 


(ii) The true relationship created by the agree¬ 
ment, dated 19th November, 1950, could not be 
determined merely on the description given there¬ 
in of the distributors or of the remuneration payable 
to them by the producers. 

(iii) That the agreement concluded between the 
two defendants did not make the Distributors agents 
of the producers. AIR 1925 PC 161, Rel. on. 

(iv) That the contract of 19th November, 1956 
did not depend upon any personal qualifications of 
the Distributors and as such could be assigned in 
favour of the plaintiff but there being no consent ot 
the producers to the assignment in favour of the 
plaintiff it had not the effect of substituting the plain¬ 
tiff in place of the distributors for the due perform¬ 
ance of the contract between the producers and the 
Distributors and therefore no prohibitory injunction 
could be issued against the producers. 


-O. 39, R. 2— Suit for recovery of person of wife 

—Temporary injunction restrainingsecond marriage. 

Where in a suit by a Muhammadan husband for 
recovery of the person of his wedded wife, sbe pleads 
that she had exercised her right to annul marriage 
and the plaintiff prays for a temporary injunction 
restraining her from contracting a second marriage, 
there can be no doubt that the balance of convenience 
is in favour of the issue of the temporary injunction; 
for if she ultimately fails in her contention of a valid 
divorce the refusal of a temporary injunction at this 
stage may well have paved the way by (hem for a 
bigamous marriage and an illegitimate child or 
children. ILR (1953) Trav.Co 807: 1953 Ker L T 
791: AIR 1954 Trav.Co 219 (221) (Pt B) (Pr 7) (DB). 

3. ‘‘Or other injury of any kind.’’ 

(a) Injunction to restrain execution. 


(v) That S. 57 of the Specific Relief Act applies 
only to a permanent injunction that may be granted 
by way of the speciac performance ot a negative 
agreement and not to temporary injunction which is 
regulated by the provisions of Civil P. C. This is 
clear enough from S. 53 of the Specific Relief Act. 

(vi) That as the sole relief claimed by the plaintiff 
in the suit was prohibitory injunction against the 
defendants and a mandatory injunction against the 
producers the granting of temporary injunction 


o. 


‘Or other injury of any kind.” 

-O 39, R. 2-Suit to remove nuisance- Relevant 
siderations — Issue of injunction by trial Court 
st Appellate Court modifying terms of tnjuncUon 
ring the source of nuisance partially unabatui 
ler of appellate Court held not justified. 

n a suit to remove a nuisance created by the 

endant bv the use of his propeity in a part ? u f t 

Mnnni refuse com rv ' p t p relieI 


1 ndr 
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the plaintiff only because the alternative wav of using 
the property will be a nuisance to the defendant. The 
only relevant considerations for the Court are (i) 
whether the defendant’s use of his property amounts 
to a nuisance, (ii) whether the plaintiff is entitled to 
an order of injunction, and (iii) whether the proposed 
order will give adequate relief. 1965 All L J 1063 

— O. 39, R. 2 — ‘Other injury of any kind’—Suit for 
declaration that governing body of college was not 
properly constituted —Injunction to restrain govern¬ 
ing body from functioning till decision of suit. 

In a suit brought oy the plaintiffs, who were nomi¬ 
nees of the Government and the University on the 
overning body of a college, consisting of 16 mem- 
ers, claiming a declaration that five-'co-opted members 
of the governing body were not validly co-opted and 
thus the governing body was not validly constituted 
and also challenging the nomination of one member, 
the plaintiffs also prayed for an injunction restraining 
all those members from working as members of the 
governing body of the institution. The grounds 
suggested for the reliefs, in substance, were that the 
date fixed for the meeting of the governing body was 
.□convenient to one of the plaintiffs and that the 
institution which nominated a member of the govern¬ 
ing body, was not eligible as such to nominate a mem¬ 
ber. It was found that the meeting was attended by all 
the members except one, who was one of the plaintiffs. 

Held, that the plaintiff had not made out a case for 
injunction under O. 39, R. 2. No apprehension of 
injury had been established necessitating the grant of 
injunction. 

Assuming that the date of the meeting was incon¬ 
venient to a particular member, there was prima facie 
nothing to justify the assumption that the meeting 
should not have been held on that particular day. 

If a particular member had too many activities • in 
hand, he could not thereby hold up the meeting and 
incommode the other members concerned. The pre¬ 
sence of the particular member was not so indispens¬ 
able in fact or in law as to compel the Governing 
Body to meet according to his convenience. The con¬ 
stitution of the Governing Body had to take place in 
spite of the fact that one or the other member was 
absent. 

It is the function of the governing body to transact 
all business in connection with tne institution and 
control the budget and the disbursement. All these 
functions would be stultified if the governing body 
was not allowed to function even as it is. In the 
absence of any clear finding that there was any 
injury likely to be caused to tne plaintiffs, an order 
of injunction restraining the defendants to function 
was absolutely uncalled lor. On the contrary, the 
balance of convenience was entirely in favour of the 
defendants and the interest of the institution demand¬ 
ed that the Governing Body should continue to 
function. AIR 1956 Assam 82 (84) (Pr 5). 

-O. 39, R. 2 — “Other injury of any kind”— 

.Meaning — Order under S. 147, Criminal P. C. 
allowing party to use particular path—(Criminal 
P. C. (1898), S. 147). 

The expression “injury” connotes an act or omis¬ 
sion contrary to the law involving infringement of 
any right vested in some person. All wrongs covered 
by the expression ‘tort’ would be within the scope of 
the expression but there has to be an injury and that 
injury would necessarily he a result of the wrong. A 
lawful exercise of right cannot be described as an 
injury. 

It is not possible to say that a party who has 
secured an order in his favour under S. 147, Cr. P. C., 
to use a particular path or to have the right of way 

IVol. 3.] Fn. D. 28. 


over it, commits any wrong or is causing any injury 
to any one by exercising the right which the order 
under S. 147, Cr. P. C., recognises. The order is the 
result of a summary proceeding and he can be depriv¬ 
ed of that right only by the decision of a civil court 
against him on the question of title. Order 39, R. 2, 
therefore would not be applicable to a case where 
such an order exists. AIR 1955 Assam 156 (157) 
(Pr 2) (DB). 

[Overruled in AIR 1960 Assam 111 (SB).] 

-O. 39, R. 2—“Or other injury of any kind”— 

(Specific Felief Act (1877), S. 56). 

The Court should give the widest interpretation to 
the word ‘injury’ appearing in O. 39, R. 2, for doing 
justice even if the injury w'hich the plaintiffs may 
suffer is not injury within the meaning of R. 2. 
57 Cal W N 112 : AIR 1953 Cal 377 (378) (Pt C) 
(Pr 5) (DB). 

-O. 39, R. 2 (1)- Injury to property—The exercise 

of a valid legal right obtained under a decree of 
Court cannot be held to constitute commission of 
injury of anv kind within the meaning of R. 2(1). 
AIR 1961 J & K 29 (30) (Pt B| (Pr 4). 

-O. 39. R. 2 — ‘Injury 5 — Diminution of light 

amounting to nuisance—Court has discretion to grant 
injunction. See Easements Act (1882), S. 33. 1958 
M P L J (Notes) 31. 

-O. 39, R. 2 - Temporary injunction— Suit to set 

aside execution sale—No allegations that decree was 
void or voidable — Relief under R. 1 or R. 2 cannot 
be granted —Word injury in R. 2—Meaning of. See 
Ibid, O. 39, R. 1. (’62) 40 Mys L J 1037. 

-O. 39, R. 2 —‘Or other injury of any kind.’ 

The word ‘injury’ inO. 39, R. 2 means any invasion 
or infraction of a legal right giving rise to a right of 
action at the instance of the party claiming that right. 
If the holder of a valid decree of a competent Court 
seeks to execute that decree, an execution cannot 
certainly give a judgment-debtor an actionable claim. 
On the contrary, if a person seeks to execute a totally 
invalid order, the person against whom such execu¬ 
tion is sought has the right to say that he shall not 
be made to suffer the consequences of an invalid 
order and, therefore, to take action either to prevent 
such execution or to repair the damage caused by 
such executi6n by approaching a competent Court for 
relief. A I R 1S49 Mad 104 and 16 Cal L J 555 and 
52 Mys H C R 455, Rel. on. 36 Mys LJ 634 : A I R 
1959 Mys 75 (78) (Pt B) (Pr 9). 

-O. 39, R. 2 — “Or other injury of any kind” — 

Declaratory suit for title and permanent injunction— 
Materials to hold that plaintiff was in possession at 
time of suit and that defendant was attempting tres¬ 
pass — Temporary injunction can be granted — 
Chitaley’s Civil P. C. cited and relied on. AIR 1955 
N U C (Mys) 70S. 

3 (a). Injunction to restrain execution. 

See also Ibid, O. 39, R. 1. 

-O. 39, R. 2, O. 40, R. 1 — Relief of temporary 

injunction and appointment of receiver when can be 
granted — Suit challenging adoption of defendant 
which was confirmed under Regulation 2 of 1877 and 
for perpetual injunction — Maintainability — Ajmer 
Land and Revenue Regulation (2 of 1877), Ss. 23, 24 
and'119 (b). See Ibid, O. 39, R. 1. AIR 1952 Ajmer 62. 

_O. 39, R. 2 —‘Other injury of any kind 5 - Execu¬ 
tion of decree cannot be prevented by injunction. 

A person should not be prevented from executing 
decree obtained by him on the ground that it causes 
injury to the plaintiff. T1 e execution of a decree is 
in the exercise of a legal right and it cannot be placed 
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on a par with the breach of a contract or injury to 
property or the disturbance of other rights S in 

A P i a n ?oL a r * ndividual - A f R 1953 Asmara 104, Foil 

A I R 1955 Assam 174 (176) (Pt A) (Pr 4). 

7 . 0 . 39, R, 2—‘‘Other injury of any kind”-Exe- 
cution of subsisting decree. 

A person cannot be prevented from executing a 
decree obtained by him on the ground that it causes 
lr *I ury to the plaintiff. AIR 1920 Mad 258- AIR 1927 
Wad 887: AIK 1949 Mad 104andAIR 1922 BoS, 385, 

W4 U05) m B) 9 ?r 160 ' AIR 1953 As “" 

-O. 39, Rr. 2 and 1 and S. 151 — Injunction to 
restrain execution of decree - No order can be made 

under O-39, Rr. 1 and 2 and S. 151. See Ibid, O. 39, 
R. 1. AIR 1956 Madh B 75. 

O. 39, Rr. 2 ^andl, S. 151— 'Or other injury of any 
k 1D< * ....^ xe . cl ^ 10n °* decree does not amount to 
committing injury to-judgment-debtor whatever may 
be the grounds on which he has brought suit to set 
it aside and his hopes of success. See Ibid S 1^1 
AIR 1955 N U C (Madh B) 4328. ' 151, 

— 0. 39, R. 2 — ‘Injury of any kind’ — Temporary 
injunction to restrain execution of decree — O 39 

R. 2 has no application. See Ibid, S. 151. AIR 1955 

N U C (Madh b) 2976. iy55 

O. 39, R. 2— No order of injunction can be made 
to restrain a decree-holder from executing a decree 
in his favour even though plaintifl files suit seeking 
declaration that the decree is null and void. See Ibid 

S. 151. 1904 M P L J (Notes) 14. 

- O. 39, R. 2 — Suit for declaration of title in 
house possessed by plaintiff Bled — Plaintiff seek¬ 
ing injunction against defendants taking posses 
sion in execution of decree against third person— 
Status quo should be maintained till decision of suit 
1959 M P L J 993 Dist. See Ibid, O. 39, R. 1 . 1963 
M P LJ (Notes) 24. 

-O. 39, R. 2 — Decree for ejectment passed—An¬ 
other suit for rectification of decree filed— Applica¬ 
tion for stay of execution of earlier decree not main¬ 
tainable—Proper remedy is by way of injunction. 
See Ibid, S. 10. (1961) M P L J (Notes) 265. 

-O. 39, R. 2(1) —Injunction to restrain execution— 

Plaintiff bringing suit for declaration on allegation of 
fraud on part of decree-holder in obtaining decree— 
Temporary injunction prayed to restrain execution of 
decree obtained by decree-holder — There being no 
injunction decree cannot be granted. AIR 1949 Mad 
104 and AIR 1957 Madh Bha 95, Rel. on. 1961 B L 
J R 837 :A1R 1962 Pat 242 (243) (Pr 3) (DB). 


O. 39, R. 2 — ‘Injury’ — 
enforced against stranger — 
maintain suit for injunction— 


Decree sought to be 
. Right of stranger to 
■Temporary injunction. 


Where a person brings a suit for a declaration that 
a certain decree is not binding on him as he was not 
a party to the proceeding in which the decree was 
passed, and for permanent injunction restraining the 
decree-holder from executing the decree as against 
him, he is entitled under provisions of O. 39, R. 2 to 
make a prayer for a temporary injunction inasmuch 
as the decree-holder in executing the decree as against 
him does commit an injury which he is entitled to 
avoid by institution of a suit and by having an order 
of injunction in his favour restraining such d* cree- 
holder to proceed against him, provided he satisfies 
other conditions which may enable him to get the 
same. AIR 1949 Mad 104, Diss. from : AIR 1953 Pat 
255 and AIR 1955 Assam 156 and AIR 1957 Madh 
B 95, Disting. 1957 Pat L R 365 : AIR 1958 Pat 146 
(149) (Pt A) (Pr 9). 


4. Grant of injunction on terms. 

See also Ibid, O. 39, R. 1. 

O 39, R. 2 — Balance of convenience — Interim 
injunction amounting to giving the very relief asked 

i l ,n (-62)~6?Pun L R 1128° SeeIbid ’ °' 39 * 

% 

5. Disobedience of injunction — Effect. 

See also Ibid, O. 39, R. 1 . 

(a) Powers of transferee Court. 

(b) Contempt of Court. 

(c) Punishment. 

5. Disobedience of injunction—Effect. 

See also Ibid, O. 39, R. 1 . 

*7 ^*.39, R. 2 — Scope — Order directing State 

not to issue any notification for taking possession’ 
under Bihar Land Reforms Act — Interpretation of. 

A temporary injunction ordered that ‘the defendant 
snail not issue any notification for taking over posses¬ 
sion of the suit properties under the Bihar Land Re¬ 
forms Act and shall not interfere with or disturb in* 
any manner the plaintiff’s possession.* 

Held, that the only ‘notification* under S. 3 (1), has 

effe ct of divesting the owner of the 
notified estate of his or her title to the property and 

of transferring it to and vesting it in the State. The 
State is enabled to take possession of the estate by 
acting under S. 4. Therefore, the order of the Court 
really consisted of two parts—the earlier directed 
against the defendant publishing a notification which 
in the context of the relevant statutory provisions 
c °«Idonly mean a notification under S. 3 (1) and that 
which followed, against interfering with the plain- 
*jff s possession and the fact that the second part of 
the order was not contravened was no ground for 
holding that there had been no breach of the first 
part. State of Bihar v. Rani Sonabati Kumari, 1960* 
Mad W N 818 : 1961 S C D 173 : ILR 40 Pat 216 : 
(1961) B L J R 285 : (1961) 1 S C A 399 : (1961) 1 
S C R 728 : 1961 Pat L R (S C) 26 : (1960) 2 Ker L R 
681 : AIR 1961 S C 221 (225) (Pt A) (Pr 17). 

• “O. 39, R. 2 (3) — ‘Wilful disobedience of 

order’ — Order ambiguous and capable of two inter¬ 
pretations—Effect. 

A party proceeded against under O. 39, R. 2 (3), 
Civil P. C. for disobedience of an order of injunction 
cannot be held to have wilfully disobeved the order 
provided two conditions are satisfiecf, viz. : (J) that 
the order was ambiguous; ( 2 ) that the party being 
proceeded against in fact did not intend to disobey 
the order, but conducted himself in accordance with 
his interpretation of the order. The question whether 
a party has understood an order in a particular 
manner and has conducted himself in accordance 
with such a construction is primarily one of fact, and 
where the materials before the Court do not support 
such a state of affairs, the Court cannot attribute an 
innocent intention based on presumptions for the 
only reason, that ingenuity of Counsel can discover 
equivocation in the order which is the subject of en¬ 
forcement. State of Bihar v. Rani Sonabati Kumari, 
1960 Mad W N 818 : 1961 S C D 173 i ILR 40 Pat 
216 : (1961) B L J R 285 : (1961) 1 S C A 399: (1961) 

1 S C R 728 : 1961 Pat L R (S C) 26 : (i960) 2 Ker 
L R 681 : AIR 1961 S C 221 (225) (Pt B) (Pr 18). 

-O. 39, R. 2 (3) — Disobedience of order—Effect. 

Against an order refusing ad interim injunction pen • 
ing the suit, an appeal was preferred and pending i 
an ex parte order of injunction was issued but later 
the respondent offered to deposit in Court certain su 
for compensation if the Court came to the cone u 
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that plaintiff’s rights are interfered with by the sale 
of property. The Court accepted the offer. Plaintiff’s 
suit was however, dismissed and when the first appeal 
was pending the defendant sold the property. 

Held, that though the suit was dismissed the 
appeal had not been finally disposed of and, there¬ 
fore. order was still subsisting till the disposal of the 
appeal. But there was only a technical breach of the 
order which had not affected the rights of any of the 
parties and on that ground no action was called for. 
1960 All L J 97 j 1960 All W R (H C) 108 : A I R 
1960 All 252 (254) (Pt D) (Pr 13) (DB). 

— O. 39, R. 2 (3) and (4), O. 21, R. 32 (1)—Disobe¬ 
dience of interim injunction — Suit for damages — 
Maintainability. 

Where in a suit the plaintiff had obtained an 
interim injunction directing the defendant to refrain 
from interfering with the plaintiff’s possession qua 
certain plots, the plaintiff can sue to recover the 
damages that he had sustained as a result of the de¬ 
fendant stopping him from cultivating the plots, de¬ 
spite the prohibitory interim injunction issued and he 
was not confined to the remedy afforded bv O. 39. 
AIR 1938 All 410 and AIR 1950 Mad 237, Re), on. 
ILR 13 All 98 and ILR 9 All 497, Disting. AIR 1958 
All 326 (329) (Pr 28). 

— O. 39, R. 2 (3)—Setting aside order under O. 39, 
R. 2 (3) against deceased defendant. See Ibid, S. 15J. 

AIR 1955 N U C (Cal) 2920 (DB). 

* - O. 39, R. 2 (3)—Allegation of violation of interim 
injunction — Burden of proof is on party alleging it 

— (Evidence Act (1872), S. 102 . AIR 1955 N U C 
(Cal) 2920 (DB). 


— O. 39, R. 2 (3) — Injunction — Disobedience — 
Order under S. 145, Criminal P. C»—If ground tor. 

A person against whom an injunction order is ope¬ 
rative cannot disobey it on the strength of a criminal 
court’s order under S. 145, Criminal P. C. The ap¬ 
propriate course for him is to bring the order to the 
notice of the civil Court and invite it to reconsider 
its injunction order in the light of the criminal 
Court s order. But as long as the injunction order is 
in force, the finding of the criminal Court undc-r 
S. 145 is of no consequence. 1962 Jab L J 487 : ILR 
(I960) Madh Pra 1085 : 1960 M P L J 1176 : 4 IR 
1961 Madh Pra 9 (10) (Pt A) (Pr 5). 


O. 39, R. 2 (3)—Injunction order restraining dis 
turbance of plaintiff’s possession—Breach —Plea tha 
plaintiff was not in possession — Sustainability. 

An injunction order restraining the applicant fron 
disturbing the possession of the plaintiff implies ; 
judicial finding that the applicant is not in possessioi 
and the plaintfff is in possession, so that, during th< 
continuance of the injunction order, the applican 
cannot justify his disobedience of the order on thi 
ground that he was in possession of the land all thi 

VT 6 ; it L ] < 1954 > H C R 1241, Rel. on. 196‘ 

] a, | hL1 S 7 . : I l L 1 R Q <‘ 9 ® 0) Pra 1085 : 1960 M 1 

L f 1176 : AIR 1961 Madh Pra 9 (10) (Pt B) (Pr 6 ). 

O. 39, R 2 (3) Party restrained in one capa 

city — Disobedience in another capacity — Prc 
priety. 

A person, who has been restrained, cannot disobe^ 
the order by asserting that he has got a new capacib 
different from the one in which he was restrained 
Injunction is essentially a disability against the per 
son and the mere fact that his capacity is changed i 

p°^ U i !i ,Catl ? n {° r hls th e order: AIR 191! 

P C 1(J6 and AIR 1951 Pat 260, Rel. on. 1962 Tab I 

1 Madh Pra 1085:1960 M P L J 1176 

AIR 1961 .Vladh Pra 9 (10) (pt C) (Pr 8 ). 
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-O. 39, R. 2 (3) — Court directing defendants to 

construct a wooden gate within specified space only 
and not in any portion of plaintifi’s land—Court not 
specifying the form or nature of construction — If 
defendants in order to provide a wooden gate, found 
it necessary to fix masonry pillar to hold the gate, 
that cannot either in fact or in law, amount to dis¬ 
obedience of order passed by Court. (1965) 7 O J D 
57 : 31 Cut L T 311 : ILR (1965) Cut 144. 

-O. 39, R. 2 (3) — Undertaking given to Court 

not to close down business—Changing signboard and 
shifting business premises — No violation of under¬ 
taking — Duty of Court to construe undertaking 
strictly and to record clear finding. 

A violation of an undertaking given to the Court 
is punishable in contempt. It is well settled that pro¬ 
ceedings in contempt are quasi-criminal in nature, 
and the order punishing the contemners, generallv 
speaking, should be treated as orders in criminal 
cases. The undertaking therefore must be very strictly 
construed and the Court must record a clear finding 
that the undertaking has been violated. 

Where in a money suit, one of the parties had 
given an undertaking to the Court not to close dov n 
the business, a finding by the Court showing that the 
signboard was changed and the business premises 
were shifted to another locality in the town without 
recording a clear finding as to whether the business 
was closed down or not does not amount to a finding 
that the undertaking was violated and the party is 
not liable to punishment. 29 Cut L T 613.-ILF (1964) 
Cut 208 : AIR 1964 Orissa 53 (54) (Pt A) (Prs 3 5 .) 
(DB). ’ ' 

-O. 39, R. 2 (3) Order of injunction passed 
against the State — Violation of the order by Govern¬ 
ment Officers — State’s liability. AIR 1963 Pat 449 
(Pt B) (Pr 5). 

O. 39, R. 2(3) — Temporary injunction — Dis¬ 
obedience of — Lease of mine to lessee—Mine sub-let 
by lessee—Sub-lessee operating mine during existence 
of injunction against lessee — Sub-lessee*not party to 
suit — Construction of agreement of sub-lease—Held 
sub-lessee not being agent of lessee, lessee could not 
be held responsible for disobedience of injunction by 
his sub-lessee — AIR 1938 P C 295, Applied. 1962 
R LJ R 614 : AIR 1962 Pat 443 (444, 446) (Prs 5, 

' 7 —O. 39, R. 2-Disobedience of injunction—Posses¬ 
sion of plot in dispute taken in spite of order for in¬ 
junction Order directing delivery of possession 

comes under S. 151 and is not without jurisdiction 
See Ibid, S. 151. AIR 1956 Pat 455. 


5 (a). Powers of transferee Court. 

—-0. 39, R. 2 (3) — Injunction order passed by 
Munsili — 3uit transferred to another Court—Applica 
tion under O. 39, R. 2 (3)—Transferee Court held not 
competent to entertain. See Ibid, S. 150. AIR 1962 

(Lcil d19. 


ocz, * yoj u \suoeaience or order ot iniunc 
tion-Transfer of suit—Temporary injunction issued 
before such transfer — Transferee Court has jurisdic- 

U°!i^ 0 ^ ispose °* application for punishment under 
O. 39, R. 2 (3). See Ibid, S. 24. A I R 1962 Pat 443 
(DB). 


—-O. 39, R. 2 — Transferee Court — Power to 
order under O. 39, R. 2 (3). See Ibid, S 24 
1957 Pat 73 (DB). 


pass 

A I R 


or L>ourt. 


• ~T~ a 33 -. R \ 2 < 3 > and O. 21, R. 32-Nature of pro. 
ceedings—Disobedience of an order—Effect-Liabi 

India! Art P 300 *" - Constitution of 
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Though undoubtedly proceedings under O. 39, 
R. 2 (3\ Civil Procedure Code have a punitive aspect 
—as is evident from the contemner being liable to be 
ordered to be detained in civil prison, they are in 
subttance designed to effect the enforcement of or to 
execute the order. No doubt the State Government 
not being a natural person could not be ordered to 
be detained in civil prison, on the analogy of Corpo¬ 
rations for which special provision is made in O. 39, 
R. 5, but beyond that, both when a decree for a per¬ 
manent injunction is executed and when an order of 
temporary injunction is enforced, the liability of the 
State Government to be proceeded against appears to 
be clear. Observations of Mukherji, J., in A I K 1952 
Cal 919, held to be obiter. 

The State, as a party defendant, is plainly within 
the terms of O. 39, R. 2 (3) of the Code. The expres¬ 
sion person* has in O. 39, R. 2 (3) been employed 
merelv compendiously to designate every one in the 
group ‘Defendant, his agents, servants and workmen* 
and net for excluding any defendant against whom 
the order of injunction has primarily been passed. 
Hence in cases where the State is the defendant 
against whom an order of injunction has been issued, 
it is expressly’ named in the clause and not even by 
necessary implication. Apart, from a critical exami¬ 
nation of the phraseology of O 39, R. 2 (3), the obli¬ 
gation on the part of the State to obey the injunction 
and be proceeded against for disobedience if it should 
take place would appear to follow by necessary 
implication. State of Bihar v. Bani Sonabati Kumari. 
1960 Mad W N 818 s 1961 S C D 173 : I L R 40 Pat 
216 : (1960) 2 Ker L R 681 : 1961 B L J R 285 : 
(1961) 1 S C A 399 : (1961) l S C R 728 : 1961 Pat 
LR(SC) 26: AIR 1961 SC 221 (227, 228,229. 
230) (Pt C) (Prs 23, 26, 28, 29, 36). 

-O. 39, R. 2 (3) — Proceedings for contempt — 

Notice of order, has to be clearly proved. AIR 1955 
N U C (Cal) 786. 

-O. 39, R. 2 (3)— Proceedings for contempt—Pro 

ceedings are not for benefit of particular party but for 
vindication of Court's jurisdiction. AIR 1955 N U C 
(Cal) 786. 

-O. 39, R. 2 (3), S. 36 and O. 21, R. 32 — Disobe¬ 
dience of injunction — Court which can punish for 
contempt is whose injunction is disobeyed. AIR 
1955 N U C (Cal) 786. 

-—O. 39, R. 2—Disobedience of injunction—Person 
is liable for contempt under O. 39, R. 2 (3). AIR 
1955 N U C (Madh B) 4877. 

-O. 39, R. 2 (3) — Disobedience of injunction— 

Liability to be punished for — Contempt of Court 
arises. AIR 1955 N U C (Mad) 4533. 

-O. 39, R. 2 (3) — Disobedience of injunction — 

Effect. 

An order of injunction issued by a civil Court 
directing a party to refrain from doing a thing must 
certainly have precedence over any executive order 
passed by a Firka Supply Officer or even for the matter 
of that the executive head of the district. Thus, 
where a person, disregards an injunction order pre¬ 
venting him from dealing with certain crop harvested 
by him and delivers the same to a mill on an order of 
Firka Supply Officer and receives money therefor, 
his action amounts to a contempt of Court. 

The fact that an injunction has been issued against 
him would not prevent the party from sustaining his 
claim regarding the crop, but his having delivered 
the same to the mill in contravention of the order of 
Court is certainly contempt. (1953) 2 Mad L J 549 : 
1953 Mad VV N 908 : 66 Mad L W 962 : A I R i954 
Mad 347 (Pr 2) (DB). 

O. 39, R. 2, Mys Civil p. C. (3 of 1911)-—Injunc¬ 
tion restraining sale—Disobedience — Effect — Con¬ 


tempt — Punishment — Considerations — Advice of 
Counsel—Relevancy. 55 Mys H C R 148. 

- O. 39, R. 2 (3) — Undertaking given to subordi. 

nate Courts—Violation of—Subordinate Courts have 
full jurisdiction and powers to proceed in contemnt 
under O. 39. 

The subordinate Courts have full jurisdiction and 
powers to proceed in contempt under Order 39, for 
violation of undertakings given to them. When a 
C ourt accepts an undertaking given by a party, its 
order amounts in substance to an injunction restrain¬ 
ing him from acting in breach thereof. What order 
the Court could have passed in issuing an injunction 
is wholly irrelevant and besides the point. The order 
of the Court injuncting closure of the business might 
be wrong in law, but it would not be an order with¬ 
out jurisdiction. AIR 1943 Mad 541 and A I R 1950 
Bom 330, Disting. ; A I R 1930 Mad 651, Rel. on. 29 

Cut L T 613 : I L R (1964) Cut 208 : A I R 1964 
Orissa 53 (54) (Pt B) (Pr 6). 

O. 39, R. 2 (3) — Violation of undertaking given 
to Court by defendant — Manager of defendant who 
did not give the undertaking in his personal capacity, 
but on behalf of defendant, not punishable in con¬ 
tempt. 29 Cut L T 613 : I L R (1964) Cut 208: A I R 
1964 Orissa 53 (55) (Pt C) (Pr 7). 

-O. 39, R. 2 (3) — Order of interim injunction 

passed against the State — Disobedience of the order 
by certain Government Officers—Action can be taken 
against such officers under O. 33, R. 2 (3) even though 
they are not defendants in the suit. AIR 1901 S C 
221, Rel. on. AIR 1963 Pat 449 (Pt A) (Pr 5) 


-O. 39, R. 2 (3) — Disobedience of injunction by 

State—Action for contempt under O. 39, R. 2 (3) can 
be taken against the State. 

In cases where suits are maintainable against the 
State, the State is a person within the meaning of 
O. 39, R. 2 (3), Civil P. C. and as such opea to the 
liabilities contemplated by it. 


The State has always the power and the ultimate 
will to surrender its immunity whenever it likes from 
actions in Courts either by special legislation or even 
by a legislation in general, provided it gives rise to 
the necessary implication of an intention on the part 
of the State to surrender its immunity in matters 
referred to therein. The question as to whether the 
State has not surrendered its immunity in a particular 
matter under a statute depends in each case on the 
construction of that statute. In England the Crown is 
not bound by a statute unless expressly named therein 
or by necessary implication. This doctrine of Englisn 
law at least now has no force left for its applicability 
in Indian law. Even though, in India, at least till the 
time the prerogative of the Crown extended to it the 
English doctrine was generally followed, the very 
terms of O. 39, R. 2 (3), Civil P. C., especially when 
read with S. 170. Government of India Act, 
make it abundantly clear that the intention or the 
Legislature in enacting that provision was that t e 
Crown should also be bound by it. Looked at. 
fore, from any point of view, it is manifest that 
terms of O. 39, R. 2 (3), Civil P. C are applicable to 
the State as well, at least in a suit in which it i 


rty. . 

rhe State as any other corporation is inherent y 
capable of acting itself. It always acts throug • 
vants and agents. In that view of the mat er» 

m of the disciplinary action taken against 

; enforcement of the orcer passed in the pro 
11 have to he varied. That, however, g lve * ** 

•iation in the form of the disciplinary ac . t *°° ity 

i be taken against the State but not to any 1 
f^vmir of the State for the simple nas n 
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defendant in the suit is the State and not an in¬ 
dividual. 

It follows as a necessary corollary that an action 
under O. 39, R. 2 (3), Civil P. C. for contempt against 
the State for the disobedience of the order of injunc¬ 
tion passed against it can lie. 

The disciplinary actions provided in O. 39, R. 2 (3), 
Civil P. C are two e g., the attachment of the pro¬ 
perty of the contemner or his detention and the two 
inodes of punishments are only alternative. There¬ 
fore, keeping in view the special character of the 
State the punishment will be confined only to the 
attachment of the property. 

Observations of Mukherji, J., in AIR 1952 Cal 
919, held obiter and criticised. I L R 33 Pat 603 : 
1954 Cri L J 1593 : A I R 1954 Pat 513 (521, 522, 
524) (Prs 28, 29, 31, 41) (DB). 

5 (c) Punishment. 

-O. 39, R. 2 — Disobedience of injunction — No 

imprisonment on mere suspicion—See Ibid, O. 39, R 1. 

AIR 1958 All 639. 

-O. 39, R. 2—Money decree —Order of injunction 

previouslv granted by court made absolute — Aliena¬ 
tion of property in contravention of injunction — 
Detention of judgment-debtor in civil prison was held 
proper—See lbid,0. 39, R. 1. (1965) 2 Andh W R 224. 

—O. 39, R 2(3)—Violation of injunction issued under 

O. 39, R. 1—Punishable under O 39, R 2 (3)— O 21, 
R. 32 read with S. 36 not applicable—See Ibid, S. 94. 

AIR 1963 Andh Pra 136. 

-O. 39, R. 2 (3)—Scope and object of. 

The punishment prescribed by O 39, R. 2 (3) Civil 

P. C. is primarily intended for upholding dignity of 
Court whose orders are flouted and maintaining due 
respect for administration of justice. There should 
be no element of vindictiveness in it and it should 
not be used for encouraging private grievances or 
private grudge. 

Respondent applied for temporary injunction to 
restrain appellant from marrying one L during guar¬ 
dianship proceedings. Appellant married L°in dis¬ 
obedience of the order which was iead out to him 
but which he refused to accept. The matter came up 
before the High Court after nine years when appel¬ 
lant had a daughter from L with whom he was 
happily living. An apology was tendered by appel¬ 
lant. 

Held, that it was not proper to punish appellant 
after such a lapse of time an t that the punishment 
should be remitted aad apology accepted. i960 Nag 
L J (Notes) 58. 

O. 39i R. 2 (3)—Breach of temporary injunction 
—Power of punishment —Applicability of R. 2 ( 3 ) — 
See Ibid, O. 39, R. 1 (2) (Cal). AIR 1955 Cal 351. 

O* 39, R. 2 (3)—Breach of order of injunctions — 
Punishn ent for —Principles—See Ibid, O. 39, R. 1(2) 
(Cal). AIR 1955 Cal 351. 

“~9- 39, R. 2(3'—Application by husband for custody 
of his minor wife —Court can pass temporary injunc¬ 
tion restraining her marriage — Breach of order can 
be punished under O. 39, R. 2 (3)—See Guardians and 
Wards Act (1890), S. 12. AIR 1955 NUC (Madh B) 
3690. 

6. Temporary injunction in mandatory form. 

--O. 39, Rr. 2 and 1— ‘Ad interim’ mandatory in¬ 
junction — When can be granted — (Specific Relief 
Act (1877), S 55)—See Ibid, O. 39, R. 1. AIR 1956 
Cal 428 (DB). 
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-O. 39, F. 2 — Power to grant temporary injunc¬ 
tion in mandatory form. 

The plaintiffs sued the defendant on the allegations 
that the two plaintiffs and the defendant as also the 
pro forma defendant owned h uses having a common 
approach at Udaipur and that between the houses of 
the parties there was a chowk, which was the joint 
property of the parties. It was alleged that the defen¬ 
dant while reconstructing his house was encroaching 
upon the joint chowk. On a prayer by the plaintiffs, 
a temporary injunction was granted restraining the 
defendant from making any construction in the 
chowk. \sthe suit proceeded the defendant made cer¬ 
tain further constructions and these were chall enged 
by an amendment of the plaint. 

Held, that owing to the situation of the joint chowk 
in the crowded town of Udaipur the Judge was right 
in issuing a mandatory injunction for the demolition 
of the construction made by the defendant at his own 
risk during the pendency of the suit for injunction. 
Case-law discussed. AIR 1955 NUC (Raj) 1354. 

7- Appeal. 

-O. 39, R. 2—Order directing defendant to furnish 

security, passed under inherent powers—Appeal —See 

Ibid, S. 151. AIR 1954 All 113 (DB). 

-O. 39,R.2 - Scope—Execution proceeding —Crops 

attached — Undertaking given to Court by judgment- 
debtor regarding disposal of crops - Breach of uuder- 
taking Effect—Duty of appellate court. 

An undertaking given by a judgment debtor with 
respect to the disposal of standing crops attached in 
execution of a decree passed against him tantamounts 
to an injunction issued by the Court and the breach 
of it may be punishable, but if it is to be dealt with, 
under the provisions of the Code of Civil Procedure, 
it is necessary that the provisions of O. 39, R. 2, C. P. 
Code, should apply. But if the Court of first instance 
does not attach any importance to the breach of the 
undertaking then the appellate Court, in such circum¬ 
stances of the case is not justified in pissing an order 
committing the judgment-debtor to civil prison espe¬ 
cially when such a breach .annot under law be dealt 
with strictly under the terms of O. 39, R. 2 (3>, C. P. 
Code. 1957 Andh I T 631: (1957) 2 Andh YV R 239: 
(1957) Mad L J (Cri) 504. 

-O. 39, R. 2 and S. 151 — Order refusing to grant 

injunction —Nature of—Whether passed under S. 151 
or O. 39, R. 2 — Appeal — Competency — See Ibid, 
S. 15L. AIR 1956 Bom 598. 

-O. 39, R. 2 (3)—Order under— Appeal against_ 

Powers of Appellate Court — See Ibid, S. 107. AIR 
1955 NUC (Cal) 2920 (DB). 

-O. 39, R. 2— Order for ad interim injunction — 

Order is appealable under O. 43, R. 1. AIR 1951 Cal 
446 (447) (Pr 7) (DB). 

-O 39, R. 2-Suit for permanent injunction based 

on sole ownership — Plaintiff found co-owner jvith 
defendants — One of defendants found putting up 
house to the preju lice of plaintiff’s interest — Injunc¬ 
tion granted on that ground — Exercise of discretion 
held not in excess— No interference in second appeal 
—See Ibid, O. 7, R. 7. (’60) 38 Mys L J 622. 

-O 39, R. 2; O. 43. R. 1 and S. 104 (b) — Appeal 

—Disobedience of injunction — Refusal to punish by 
attachment or detention—Order is appealable AIR 
1955 NUC (Pat) 113. 

-O. 39, R. 2 — Temporary injunction to restrain 

construction—Subsequent dissolution — Appeal and< 
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Elect of-p^T in ' u “ cli , on b V appellate Court - 
■ tect of Erection made by defendant after order of 

dissolution by trial Court and grant of interim in¬ 
junction by appellate Court—Power of Court to order 
demolition. See Ibid, S. 94 (c). AIR 1951 Pat 546. 


O. 39, R. 2 


1 

t 


ini-prim i •' Appeal against order granting an 

intenn njunction-Fo'ver 5 °t High Court are limited 

r f , s mer ^y to see whether there is a fair point 

(DB)7 ’ °' 39 ’ R ' L AIR 1950 Pat P 366 


injunction -- Maintainability — Order of stay in 

f^terference in revision. See Ibid S 115 
AIR 1964 Assam 81 (DB). 


O. 39, R. 2 -Temorary injunction — Order made 

lT| t d 0 S t 94 r ATR t iQ«~A Interference in revisi °n- See 
loia, o. y4. AIR 19 d 5 Assam 174, 

n 2 “ Discr etion of Court — Revision—See 

Ibid, S. 115. AIR 1955 NUC (Madh B) 3358 


^ i Temporary injunction and sfav 

order Distinction—Di?obedience of former_Effect 

See Ibid, O. 39, R. 1. 1963 Raj L VV 66 

O. 39, R. 2—Appeal. 

'y here f the order of the trial Court clearly shows 
^ 1 }\ lts opinioni O. 39, R. 2 was not at all appli¬ 
cable, the plaintiffs could not assume any rmht of 

t a o( P ) ea -q m H rt o y TK T k ! n f 3n , appiication b y reference 
i n ' , b- — The fact that the lower Court was of a 

,° P M’ ion woulc j not have disentitled the 
p aintiifs to file an appeal, if the provisions of O. 39, 

Raf1064 ^ 16 ^ t0 be applica ble. I L R (1959) 9 


O. 39, R. 2- Order for interim injunction—Order 

Und o er ?’ 43 ’ R - L See Ibid ' O. 39, R. 1. 
AIR 19 d 3 Trav-Co 240. 


8. Revision. 


3 ?> R - 2 —Grant of injunction on terms 
Breach of term —Effect. 


On 27th December, 1952, temporary injunction 
restraining the decree-holder from executing his 
decree was issued on condition that the plaintiffs 
vvno were sons of the judgment-debtor, deposited in 
Court a certjin sum in four equal instalments, 
finally on 2nd July, 1953, it was directed that the 
amounts deposited by the plaintiffs hitherto and 
those to be deposited in future may be paid to the 
decree-holder on his undertaking to refund them if 
the plaintiffs finally succeeded in their case and to 
^ em i n satisfaction of his decree against the 
judgment-debtor if the plaintiffs’suit failed. Incase 
of default in furnishing the securities, the injunction 
application was to stand dismissed with costs. 
Subsequently, on failure of the p’aintiffs to pay the 
future instalments, the decrte-holder applied for the 
payment of the sum already deposited by the plain¬ 
tiffs. The Court directed in accordance with the 
order of 2nd July, 1953, the payment of the money 
to the decree-hole er on his undertaking to refund 
the money if the plaintiffs finally succeeded in their 
case. In revision by the plaintiffs against that order, * 
the contention was that the order of 2nd July, 1953, 
must be taken as one whole unit and must not be 
broken into parts, that is, once the plaintiffs failed 
to furnish the securities required of them and were 
not granted the injunction prayed for, the whole 
order fell through and the plaintiffs were automati¬ 
cally entitled to the refund of the amounts deposited 
by them : 


^ emu 


injunction Balance of conveVi^ce-Coumfai n’g 

to consider -H lg h Court can interfere. S 

It is true that the Court, while granting temDorarv 
injunct,°„, need not decide all the points raised in 

it H h i iwJ He ° rder \ tself should shrw that 
bv Vl„ ™ ? ' f nt0 acco V nt the various pleas raised 
b [ ‘ he contesting parties After considering these 
pleas and the position of the parties the Court will 
be in a position to decide the balance of convenience. 
In the matter of issuing temporary injunction, it is 
the balance of convenience that must be the upper¬ 
most in the mind of the Court. 

High Court sitting in revision need not interfere if 
the Courts below exercised their discretion in the 
matter ot granting or refusing temporary injunction 
hut where the lower appellate Court did not give any 
lought to the dispute or to the balance of conveni¬ 
ence it was clear that it had not considered the case 
at all nor had exercised its discretion. When this was 

the condition of the loA'er appellateCourt.it would 

be unjust or illegal to say that the High Court should 

?n^ n !n ^ e I? revision •• AIR 1953 Nag 266 and AIR 
1933 All 69, Dist. 1960 MPLJ (Notes) 146. 


, 3 9. R- 2 — Material irregularity—Application 

dated 2_o-1960 for staying execution sale which was 
to be effected on 14-5-1960 — Trial Court ordering 
V- U if notice to non-applicants and fixing case on 
17th May, 1960, held highly unjust and amounted to 
material irregularity in the exercise of jurisdiction. 
See Ibid, S. 1J.5. (’62) 64 Pun L R 387. 


O 39, R. 2 — Order under appealable provision 
wrongly passed — Order is appealable — Refusal to 
enteitain appeal is reusable. 9 Sau L R 194: AIR 
1953 Sau 76 (77) (Prs 2. 3). 


O. 39, R. 2—Revision—See Ibid, O. 39, R. 
1958 Tripura 23. 




1. AIR 


ORDER 39, RULE 2A (ALLAHABAD) 


O. 39, R. 2A (All ) — Scope — Suit and appeal 
therefrom disposed of — Court cannot pass order for 
disobedience of injuction thereafter. 

The Court can only pass an order under R. 2A (1) 
on application for disobedience of injunction as 
long as the suit is proceeding. Once the suit is con¬ 
cluded, w hether in the original Court or in the^ ap¬ 
peal, the Court would become ‘functus officio’ for 
purposes of taking any action or passing any order 
on the application for disobedience ot injunction. 
1962 All L J 201; 1962 All VV R (HC) 148 


Held, that there was no direction that in case the 
plaintiffs failed to furnish the securities, the amounts 
were to be refundable to them The case of default 
was considered and it was directed that in case of 
default the injunction application was to stand dis¬ 
missed with costs. The Lower Court’s order could 
not therefore, he interfered with. 1953 AMLJ94: 
AIR 1954 Ajmer 49 (49, 50) (Prs 3, 4. 5). 


— O 39, Rr 2, 1; Ss. 115, 151; 0.43, R. 1 (r 
41, R. 5—Order of interim injunction—Opposit 
party filing objection after taking notice—Hearing ac 
journed for evidence—Appeal against order of interir 


-O. 39, R. 2 A (All ) — Order of detention in civil 

prison for breach ol injunction—Appeal — Maintain¬ 
ability under O. 43, R. 1 — 1951 All VV R (HC) 63 o, 
Overruled. See Ibid, S. 104 (1). AIR 1958 All 641 
(DB). 

-O. 39, 2-A (All) — Order in suit directing elec¬ 
tion ot person for breach of injunction— Appeal 
Ibid, S. 104 (1) (b), AIR 1958 All 639. 

-O. .39, Rr. 2-A (All.) and 1, 2 - Disobedience of in¬ 
junction—Imprisonment on mere suspicion see i > 

O. 39, R. 1. A I R 1958 All 639. 
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-O. 39, R. 2-A (All) and O. 43, R. 1 (r) — Refusal 

to punish for alleged disobedience of injunction — 
Appeal, if lies. 

As originally R. 2 of O. 39 stood, aa appeal was 
provided by R. 1 (r) of O. 43 agtinst an order pass¬ 
ed under sub-r. (3) of R. 2 of O. 39 in respect of dis 
obedience of an order of injunction. But after the 
Allahabad High Court took cut sub rr. (3) and (4) of 
R. 2 of O. 39 and placed it as R. 2-A of O. 39, 
no consequential amendment was made in R. 1 (r) 
of O. 43, Civil P. C., with the result that as it stands 
no appeal lies against an order refusing to punish 
for alleged disobedience of an order of injunction. 
1951 All W R (HC) 636. 

[Overruled in AIR 1958 All 041.] 

ORDER 39, RULE 3 


injunction should not be made and also prayed foi 
vacating the injunction against him, it does not lie in 
his mouth to assert or even pretend that he was not 
aware of the injunction order. In such a case service 
of notice of injunction is not necessary. (1900) 1 
Ch. 692 and AIR 1949 Mad 302; and A I R 1945 Nag 
134, Rel. on. I L R (1958) Cut 190 : 24 Cut L T 287 : 
AIR 195S Orissa 253 (254) (Prs 3, 5). 

——O. 39, Rr. 3, 4, 5 and 1— “Injunction”, interpre¬ 
tation of. 

The word “injunction” in Rr. 3, 4 and 5 must be 
construed to mean not merely an injuction but also 
an order in the nature of an injunction which the 
Court is competent to make under O. 39, R I. 1953 
B L J R 130 : I L R 32 Pat 146 : A I R 1953 Pat 255 
(Pt B) (Pr 3) (DB). 


-O. 39, R. 3 ard O. 43, R. 1 (r) — Ex parte order 

under O. 39, R. 1—Appeal. 

Whenever a Court passes an ex parte order of in¬ 
junction, it is to be construed as an order passed 
under R. 1 or R. 2 and, as such, an appeal lies urder 
O. 43, R. 1 (r). 1950 All L J 795: 1951 All W R (HC) 
63 : 1951 R D (HC) 44 : A I R 1951 All 558 (559) 
(Pt A) (Pr 9) (DB). 

-O. 39, R. 3 — Order refusing to issue an ex parte 

4 ad interim’ injunction — Not appealable. ILR (1953) 
1 All 351 : AIR 1951 All 8 (14) (Pt A) (Pr 28) (DB). 

•-O. 39, R. 3 — Effect of application and notice 

to opposite party. 

The presentation of an application for stay or for 
a temporary injunction and the giving of the notice 
of the same to the opposite party itself does not 
operate as a stay order or a temporary injunction till 
the hearing of the application. Malojirao Shitole v. 
Matkar. C. G., 1953 Cri L J 1675 : AIR 1953 Madh B 
245 (247) (Pt C) (Pr 6) (FB). 

-O. 39, R. 3 and O. 43, R. 1 (r)— Order of tempo¬ 
rary injunction issued ex parte under O. 39, R. 3 — 
Appeal lies — Matters to be considered by appellate 
Court. 

Where an order of temporary injunction is issued 
ex parte under O'. 39, R. 3, Civil P. C., without notice 
to opposite party tnat order is nontheless an order 
under R. 1 or 2 of O. 39 and would as such be ap¬ 
pealable under O. 43, R. 1 (r). But the appellate 
Court in such appeal will not be bound to apply its 
mind to all those matters which the original Court 
is bound to consider on cause shown by the party 
affected by ad interim order. To do so would amount 
to holding proceedings pursuant to the reply to the 
show cause notice in the appellate Court. AIR 1951 
Cal 440 and AIR 1951 All 558, Rel. on. 1961 Jab L 
J 1203: A I R 1963 Madh Pi a 208 (208) (Pr 2). 

-O. 39, R. 3 — ‘Ex parte’ injunction — Grant of — 

Suit for declaration of title to property in possession 
of defendant—Temporary injunction—Application by 
defendant for injunction when suit was ripe for 
hearing —Interference with his possession by plaintiff 
alleged — Issue regarding possession raised in suit — 
Plaintiff already represented by pleader — Grant of 
‘ex parte’ injunction held improper. AIR 1902 Mani¬ 
pur 55 (56) (Pt D) (Pr 7). 

-O. 39, R. 3 — Committal for breach of prohibi¬ 
tive Order—Service of notice of injunction— Neces¬ 
sity - Party having notice of order otherwise. 

In order to justify committal for breach of a prohibi¬ 
tive order it is not necessary that the order should have 
been served upon the party against whom it has been 
granted, if it be proved that he had notice of the 
order aliunde. Thus, where it appears that the party 
filed an objection petition to show cause as to why 
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-O. 39, R. 4 — Court’s duty to decide objections 

to passing of order of injunction. 

When an ex parte injunction is issued against the 
party and the party applies under R. 4 for discharge, 
viriation or setting aside of the order, if is the - duty 
of the Court to decide the objections raised by the 
opposite party to the passing of the order of injunc¬ 
tion. 1950 All L J 795: 1951 All W R (H C) 63: 1951 
R D (H C) 44: AIR 1951 All 558 (559) (Pt A) 
(Pr 9) (DB). 


-O. 39, R. 4—Scope - Case of party not put up be¬ 
fore Court on account of causes beyond control — 
Court's jurisdiction to deal with matter. 

Order 39, R. 4, Civil P. C., enables a party dissatis¬ 
fied with the injunction order to apply for getting it 
discharged, varied or set aside. The Court would not 
ordinarily exercise its jurisdiction under this rule 
when it finds that the party having a full opportunity 
to put forward its case had neglected to do so. 

The plaintiff claiminga rightof way over defendant’s 
land as an easement of necessity applied for and ob¬ 
tained a temporary injunction restraining the defendant 
from prohibiting the plaintiff in the use of the way. 
The defendant applied for vacation of the temporary 
injunction on the ground that plaintiff had another 
access to his property and that his written statement 
against the grant of injunction was not submitted to 
the Court before due to fault of his counsel. This 
plea was accepted by the appellate Court. 

Held, that the case fell under O. 39, R. 4 and the 
injunction ought to be vacated. A I R 1929 Mad 803, 
Diss. 1961 Nag L J (Notes) 10. 

-O. 39, Rr. 4 and 1, S. 151 and 0.43, R. 1 (r) 

— Miscellaneous proceedings — Court has inherent 
power to grant temporary injunction — Injunction 
granted ex parte but vacated on the ground that it 
had no jurisdiction to pass such an order—Order 
vacating injunction must be deemed to pertain to 
jurisdiction under S. 151—No appeal lies against the 
vacating order —Remedy open by way of revision. See 
Ibid, S. 151. AIR 1965 Mys 34. 


-O. 39, R. 4 — Scope — Injunction order without 

giving opportunity to be beard-R. 4 can be invoked 
in aid to recall order. 

Where no opportunity to be heard was given to the 
party against whom the order of injunction has been 
passed as where no notice of the ad interim order of 
injunction was served on the party affected, the Court 
can exercise its power under O. 39, R. 4 to recall that 
order. 1964 B L J R 096 : AIR 1964 Pat 165 (166) 
(Pr 3). ' 


-w. mv, — lijjuuuuuii — interpretation ot— 

Includes an order in the nature of injunction See 
Ibid, O. 39, R. 3. AIR 1953 Pat 255 (DB). 
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ORDER 39, RULE 5 

T-p* R- 5—Injunction in R. 5 includes an order 

*?. j h ® ot injunction under O 39, R. 1. See 

Ibid, O. 39, R. 3. AIR 1953 Pat 255 (DB). 


ORDER 39, RULE 7 

- O. 39, R. 7 (b) -Houses and Rents-West Bengal 
Premises Tenancy Act (12 of 1956', Ss. 28 (1) (a) 29 
(5) and 38 - Fixing of fair rent-Inspection of pre¬ 
mises—Powers of Rent Controller—Under the Act, 
consent of the occupier is not necessar to inspect 
property, as provided under S. 31 (1) (a) of the West 
Bengal Premises Rent Control Act—Provisions of the 
Act and that of Civil P. C. empower the Rent Con¬ 
troller to inspect property adjacent to suit property 
lor purposes of fixing fair rents -If the occupier of 
such property opposes the inspection, the Rent Con¬ 
troller is empowered to enforce compliance with his 
orders. ILR (1960) 1 Cal 529. 

“ O; 39, R. 7 - Local investigation — Existence of 
boundary pillars. See Ibid, O 20, R. 9. AIR 1954 Cal 
233 (DB). 


——O. 39, R. 7—Order under when can be passed — 
Suit on pledge of a hotel—Receiver if can be appoint¬ 
ed of a going concern. See Ibid, O. 40, R. 1. AIR 1955 
Madh-B 48 (DB). 

~—O. 39, R. 7 (a)—Order under, by itself is not con¬ 
clusive as regards liability of person to whom order 
is issued. AIR 1955 N U C (Madh-B) 3065. 


O. 39, R. 7—Order against person living outside 
jurisdiction of Court. See Ibid, S. 20 (b). aIR 1955 
N U C (Madb-B) 1320 (DB) 


-O. 39, R 7- Commission cannot be directed to 

enter upon land of stranger and inspect property not 
subject-matter of suit Procedure 

A stranger cannot be directed or rather compelled 
at the instance of a party to a suit to allow a Com¬ 
missioner appointed by the Court to enter upon his 
lands for purpose of inspection and preparation of an 

inventory as regards property not subject-matter of 
suit 

Except in cases, such as representative suits a per¬ 
son who is not a party to a proceeding is not bound 
by orders passed therein and as such Ihe Court should 
avoid contingency of earning unnecessary annoyance 
and haraNsment to third parties by passing orders on 
the ground that the e would further the interests of 
a litigant. The proper course to be adopted if the 
order is to be binding on them is to implead them as 
parties to the action. 

Ordinarily notice should be given to the party 
against whom the order under O. 39, R 7 is sought to 
be enforced. While that is so when the person con¬ 
cerned is a party to the suit, there is greater need for 
it in the case of a third party. The fact that the 
stranger was represented by counsel cannot be a 
ground to pass an oider not warranted by law and 
extend the scope of the Rule to the prejudice of per¬ 
sons not concerned with the proceedings. ILR (1955) 
Mys 244 : 35 Mys L J 29 : AIR 1955 Mys 79 (80) 
(Prs 2, 3, 4, 5) (DB). 

—O. 39, R. 7 — Scope — Interlocutory orders and 
appointment of receiver —Powers of Court. See Ibid, 
S. 94. MR 1960 Raj 192 (DB). 


-O. 39, R. 7 (1) (a), Ss. 115, 151 — ‘Or as to which 

any question may arise therein’—Account books and 
other document- having evidentiary value — Order 
under Rule in respect of such documents— Material 
irregularity—Older, if can be passed under S. 151. 

Order 39, Rule 7 (1» (a) is primarily meant to em¬ 
power the Court to make an order about the deten¬ 
tion, preservation and inspection of the property in 
dispute in the suit but it further authorises the Court 


P3 SS similar orders about other property as to 
which any question might arise therein. This does 
not mean that the Court is authorised to pass an- 
order on the application of one party to make a 
search of the documents which might be in Ihe pos¬ 
session of the opposite party and then detain them by 
sa y. In ? r ^?* a question might arise about them in the 
suit. It the books of accounts or other documents 
are not themselves the subject-matter of dispute in a 
suit, then they can only serve the purpose of evidence. 
1 ne Court has no authority to issue a search warrant 
or any order of the sort and take the documents into 
its custody under this order. A trial Court, therefore 
commits material irregularity in the exercise of its 

r ^/!?V°v n . where Passes an order under O. 39, 
R. i (1) (a) in respect of such documents. 


Even under S 151, the Court cannot order the 

receiver to make a list of documents which only 

relate to property which is not the subject-matter of 

dispute in suit. The Court will, however, use its 

inherent powers under S. 151 to direct the account 

books relating to property in dispute to be kept in the 

custody of the Court till the decision of the case 

when they have somehow come into the possession 

of the receiver in order that they may not be tampered 

with in any way. 1958 Raj L W 270 : ILR (195S) & 

Rai 304 ; AIR 1958 Raj 218 (219, 221) (Prs 8,14.15) 
(DB). 

ORDER 40, RULE 1 
SYNOPSIS 


(Civil P. C. (1908), O. 40, R. 1) 

1. Scope and object of the rule. 

(a) Receiver, if can be appointed in proceed¬ 

ings other than suits. 

(b) Receiver, if and when may be appointed 

in mortgage suits. 

(c) Suit under S. 92 of the Code. 

(d) Partnership suits. 

(e) Receiver, if can be appointed in pro¬ 

ceedings under Ss. 144 or 145 of the 
Criminal P. C. 

2. Who may be appointed receiver. 

3. What Court may appoint or remove a receiver. 

4. When a receiver may be appointed. 

(a) “Just and convenient.” 

(b) Partition suits. 

(c) Administrator and receiver. 

(d) Receiver, if can be appointed for a com¬ 

pany. 

(e) Receiver in execution proceedings. 

(f) Receiver after decree. 

(g) Receiver, if can be appointed of pro¬ 

perty not liable to attachment and sale 
in execution. 

5. Powers of receiver. 

(a) “All such powers, as to bringing and 

defending suits.as the owner 

himself has.” 

(b) Realisation of property. 

(c) ‘‘Collection of the rents and profits 

thereof.” 

(d) Power as to the execution of documents 

as the owner himself has. 

(e) Delegation of duty by receiver. 

0. The receiver is an officer of the Court. 

(a) Possession of receiver enures for the 

benefit of the true owner. 

(b) Attachment of properties in the ban * 

of receiver. 



CIVIL PROCEDURE CODE (1908), O. 40, R. 1, Note 1 441 


(c) Suits by or against receiver — Leave of 

Court. 

(d) Debts incurred by receiver in the course 

of business. 

(e) Remuneration of receiver. 

7. Liability of receiver. 

(a) Liability to account. 

(b) Liability to criminal prosecution. 

8. When appointment takes effect. 

9. Security to be given by receiver. 

10. Remedy of third party aggrieved by receiver’s 

action. 

11. Receiver, if and when a necessary party to a 

suit. 

12. Death of receiver. 

13. Appointment of special receiver. 

14. Duration of office of receivership. 

15. “Court naay . . . remove any person from the 

possession or custody of the property 

16. Summary jurisdiction. 

17. Appeal. 

18. Letters Patent appeal. 

19. Revision. 

1. Scope and object of the rule. 

(a) Receiver, if can be appointed in pro¬ 

ceedings other than suits. 

(b) Receiver, if and when may be appointed 

in mortgage suits. 

(c) Suit under S. 92 of the Code. 

(d) Partnership suits. 

(e) Receiver, if can be appointed in pro¬ 

ceedings under Ss. 144 or 145 of the 
Criminal P. C. 


1. Scope and object of the rule. 

O. 40, R. 1 — Scope of inquiry — Decision 


O] 


merits — Propriety. 

It is dangerous for the Court to express an opinion 
as u ° i J' ie merits of the case or to indicate even briefly 
whether there appeared grounds for supposition 
that one side or the other had a stronger prima facie 
case; the Court has only to examine if the plaintiff 

had a prima facie title to any interest in the property 
and then to see if it was just and convenient to ap- 
point a Receiver in order to avoid possible loss to 
either party till the main question of title was finally 
decided. AIR 1954 Bhopal 7 (8) (Pt A) (Pr 4). 

" 4 ?> R* 1 Appointment of receiver is for pro¬ 

tection of property for benefit of person having an 

\ e ln<T~ 1 his is a 9 uestion of f act M BLR 
(1956) Civil 129 : 1956 Madh B L J 462. 

O. 40, R. 1 Scope Suit only for appointment 
of receivei—To file a suit only for the appointment 
oi receiver is queer on the face of it - Proceedings for 
the appointment of a receiver are termed supplemental 
proceedings. AIR 1955 NUC (Madh-B) 3355. 

1 “ Whocan ap P ly for appointment of 

Ihe Court can act in the matter of appointment 
the receiver on the application of a person who 
not a party to the suit but nevertheless is interest 
\ Q th ® preservation of the property. Where there is 
dispute between the trustees under the will of tl 
deceased plaintiff and the defendant with regard to tf 
n , ght th( r former to be substituted as the decease 
plaintiff s legal representatives they are interested i 
the preservation of the property. 1951 Nag L I 133 

!p,. R awu 51 ,\ Nag 178 1 A 1 R 1932 Nag 253 (25 
U t A) (Pr 4). 


-O. 40, R. 1—Scope of inquiry — Duty of Court 

not to prejudge main question. 

In dealing with an application for the appointment 
of a receiver the Court has to be very guarded in 
committing itself one way or the other on the main 
and the crucial question involved in the suit. Any 
commitment likely to leave the impression of the 
main issue having been prejudged should be avoided. 
AIR 1953 Trav-Co 228 (229) (Pt A) (Pr 4) (DB). 

1 (a). Receiver, if can be appointed in 
proceedings other than suits. 

-O. 40, R. 1 — Receiver can be appointed in pro¬ 
ceedings other than suit — Appointment of receiver 
pending decision of application for leave to sue in 
forma pauperis. 

The omission from O. 40. R. 1, C. P. Code of the 
words “subject of suit or attachment” which occurred 
in S. 503 of the old Code makes it clear that a receiver 
can be appointed in proceedings other than suits. 
AIR 1945 All 201 (FB), Rel. on. A receiver can be 
appointed under O. 40 R 1, C. P. Code pending the 
decision of an application to sue in forma pauperis. 
AIR 1948 Bom 139, Foil. «964 All L J 26 : ILR 

(1964) 1 All 453: AIR 1964 All 366 (367, 368) (Pt A) 
(Prs 11, 12) (DB). 1 

O. 40, R. 1 — Applicability — Receiver pending 
lura y proceedings — By reason of S. 141 the proce¬ 
dure prescribed for the appointment of a receiver under 
O. 40 is directly attracted for it cannot be c mtendei 
that lunacy proceedings are not proceedings in a 
Court of civil jurisdiction. Therefore the District 
Court has power to appoint receiver under O 40 R. 1 
read with S. 141 pending proceedings under unaev 
Act (4 of 1912). AIR 1955 NUC (Andhra) 4813. * 

,9* R* f Applicability — Guardianship pro¬ 
ceedings—Receiver in. 

It is not possible to appoint a receiver in guardian¬ 
ship proceedings to protect the property when the 
person who is in possession of it denies the minor’s 
claim to it The application praying for appoint¬ 
ment of a receiver cannot be kept pending till the 
decision of the civil suit filed by such person for a 
declaration that the minor is not her adop v ed sen 
AIR 1955 Punj 137 (139) (Pt B) (Pr 4). 

1(b). Receiver, if and when may be 
appointed in mortgage suits. 

O. 40, R. 1—Receiver in morigage suit. 

Courts may in suitable cases appoint a receiver of 

properties mortgaged without possession. Of course 

the question when it would be desirable to appoint a 

receiver is a question of fact to be considered on the 

racts and circumstances of each particular case. 1935 

AML J 90. Diss. from. AIR 1956 Ajmer 51 (Pt B> 
(Pr 4). 1 


O 40, R. l-‘Justand convenient’—Suit on pos¬ 
sessory mortgage—Appointment of receiver. 

In a suit on possessory or anomalous mortgages 
O. 40, R. 1 (2) dees not bar the appointment o* a 
receiver. Where therefore certain usufructuary mort 
gagees were entitled to receive rent and to credit it 
towards interest with the mortgagors to whom the 
property was leased back were not paying and the 
mortgagee sued for their amount : 

Held, that the appointment of a receiver was fust 
and convenient. AIR 1955 Ajmer 53 (Pr 3). 


-O. 40, R. 1 and O. 19, R. 3 (1).- Single mort- 

uf- g u Appointment of receiver - Necessity to esta 
blish pnma facie’ case Affidavit to establish 
prima facie case— Requirements. 

, In n c * s ft e ° f pimple mortgage, the powers conferred 
by O. 40, R. 1 are not to be exercised as a matter of 
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course. The discretion given by this rule is one that 
should be used with greatest care and caution. Of 
course, it is not necessary that a strong case should 
oe made out to justify the appointment of a receiver 
in a case of a simple mortgage, yet it is necessary 
that a fair ‘prima facie’ case is established before the 
order for appointing a receiver is made. In each case, 
the Court has to answer two questions : (i) Is there 
any possibility of the security beiDg reduced in value 
before the case is decided ? (ii) Is it just and conve¬ 
nient to saddle the mortgaged property with the 
expenses of a receiver ? There is no rule which re¬ 
quires the filing of an affidavit for establishing a 
‘prima facie’ ca^e. Such a case may be apparent from 
the pleadings or from the admission of the defen¬ 
dants made in the written statement. If, however, an 
affidavit is filed to establish a case, it must comply 
with the terms of R. 3 (1) of O. 19. When matters are 
stated to be true on information or belief but source 
of information or ground of belief are not disclosed, 
no notice need be taken of the affidavit. M B L R 
1956 Cri 49: 1956 Madh B LI 334: AIR 1956 
Madh B 244 (245) (Prs 4. 6) (DB). 

~—O. 40, R. I — Just and convenient — Suit on 
simple mortgage—Receiver—Appointment of. 

Even in a suit on simple mortgage, in a fit case, the 
Court can order the appointment of a receiver, O. 40, 
R. 1 and R 2, does not operate as a bar. AIR 1936 
All 495 (FB), Dissented from. 

Where in a suit on simple mortgage it was found 
that no interest had been paid by the mortgagor for 
several years, that the value of the mortgaged pro¬ 
perty was considerably less than what it was at the 
time of the mortgage and the security was not suffi¬ 
cient to pay the mortgage debt and that the mort¬ 
gagor was not managing the mortgaged property 
properly; that the property was not kept in proper 
repairs and management and that the mortgagor was 
allowing the property to deteriorate : 

Held, that it was just and convenient to appoint a 
receiver. Madh B L J 1955 H C R 1941 : AIR 1956 
Madh B 44 (47) (Pt A) (Pr 5) (DB). 

-O. 40, R. 1—'‘’Just and convenient”. 

The Court can appoint a receiver in any case if it 
appears to it to be “just and convenient ’ to do so. 
In deciding this matter due weight must be given to 
all relevant considerations and, the question of ap¬ 
pointment of a receiver is to be determined on the 
facts of each paricular case. 

The mortgagors of certain houses got possession of 
them by executing a rent note and agreeing to pay at 
a certain rate per month rent to the mortgagees. The 
moitgagees brought a suit for recovery of the mort¬ 
gage money and arrears of rent and after filing the 
suit made an application for appointment of a re¬ 
ceiver. At the time the application was made not 
only was the interest in arrears but the rent was also 
in arrears and no repair had been made to the houses. 
The debts had accumulated to a heavy amount and 
every month the amount of rent payable for the 
month was being added to it. 

The mortgagors were getting rent from their sub¬ 
tenants alright but did not care to pay them to the 
mortgagees. 

Held, that under these circumstances it was just 
and equitable to appoint a receiver. When the pos¬ 
session had been given to the mortgagees the ques¬ 
tion of convenience of the mortgagors ordinarily did 
not arise. Madh B L J 1954 H C R 883 : AIR 1955 
Madh B 199 (200) (Pt B) (Pr 4) (DB). 

-O. 40, R. 1 — Grounds for appointment—Mort¬ 
gage suit—Interest in arrears—If sufficient ground. 

The question of -appointment of a receiver will 
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have to be determined on the facts of each parti¬ 
cular case and no hard and fast rule can be laid 
down for all cases. It cannot therefore be contended 
that a receiver should normally be appointed for the 
mortgaged property when the interest is in arrear. 
A I R 1936 Rang 290 and AIR 1936 Rang 296, 
Not toll. Madh BLR 1954 (Civ) 173: Madh B 

L J 1954 H C R 1034 : AIR 1955 Madh B 40 (41) 
(Pt B) (Pr 3) (DB). 


O. 40, R. 1 — Mortgage suit — Appointment of 
receiver—‘Just and convenient*. 

Mortgagor mortgaged his property, with posses¬ 
sion. The debt was Rs. 20,000; interest was at II 
per cent, per month. Mortgagee gave the property 
on rent to the mortgagor, who in his turn sub-let the 
same at the rent of Rs. 400 per month. Mortgagor 
did not pay any amount towards the interest or the 
principal. Mortgagor was heavily indebted. There 
were decrees against him. He had entered into a 
contract with another for the sale of the properties 
and had received an earnest. The vendor had insti¬ 
tuted suit against mortgagor for enforcing the con¬ 
tract. In the suit by the mortgagee on his mortgage 
he applied for the appointment of a receiver of the 
properties. 

Held, that on the facts of the case, receiver should 
be appointed. AIR 1952 Madh B 136 and AIR 1950 
Madh B 44, Rel. on. 1957 Jab L J 901. 


-O* 40, R. 1—Suit on simple mortgage— Receiver 

—Power to appoint. 

Where a proper cause is shown, and the relevant 
circumstances justify, a receiver can be appointed 
even with regard to properties covered by a simple 
mortgage, at the instance of the mortgagee. AIR 
1933 Mad 570 (FB), Foil.; AIR 1947 All 157, Disting. 
73 Mad L W 309 : AIR 1960 Mad 195 (196) (Pr 2). 


-O. 40, R. 1 — Applicability — Mortgage suit 

Appointment of receiver — Splitting of mortgage- 
debt — Realisations by receiver — How to be ap¬ 
portioned. 

Ordinarily, where a Receiver is appointed in a 
mortgage suit, all the realisations made by the Re¬ 
ceiver should go to the credit of the mortgagee if the 
Receiver is appointed for the purpose of the suit- 
debt. Where, however, the mortgage-debt becomes 
split and the title to the properties becomes vested 
in different persons, the realisations by the Receiver 
will have to be apportioned according to the res¬ 
pective rights of the parties concerned. 

Subsequent attachments will be of no effect, a 8 a * n j* 
the claims of the mortgagee. AIR 1955 NUC (Ma ) 
3937 (DB). 


O. 40, R. 1— Priority over Crown debt -Receiver 
imple mortgage suit- Rents and profits ot mor - 
fcd property realised by - Claim to Mortgagee s 
it to priority over arrears of income-tax. 

Crown debt is not a secured debt in the sense 
there is no property charged with its P a y™f". 
it is given a privileged priority over °^ er Lj v 
udicial decisions and also under Statutes. I J 
ippy a special and privileged category o 

is only a secured debt, that is, one in respect of a 
;tly specified security which can have P -j 
• a Crown debt. The rents and profits c 
i receiver appointed by a Court. in a « open 

3 suit in prosecution of an equita ' cur jty 

le mortgagee do not constitute part n be 

uch. Although such rents and prog cati 
med by the mortgagee in priority to othe^ ^ 

litors they cannot be appropriat a 

*e in priority over a Crown debt But ev 
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sale proceeds of the hypothecs out of which the 
secured creditor is entitled to realise his dues in full. 
AIR 1940 Mad 703 foil. (1953) 2 Mad L J 496 :(1953) 
24 I T R 334 : 1953 Mad W N 669 (2) s AIR 1954 
Mad 197 (198) (Pr 6). 

-O. 40, R. 1 — Applicability — Mortgage suit — 

Receiver when may be appointed. 

In a suit on a simple mortgage a Receiver can be 
appointed under O. 40, R. 1 at the instance of the 
simple mortgagee. 12 Mys. L J 495, Foil. 

In a suit on a simple mortgage the mortgagee-plain¬ 
tiff applied for appointment of a Receiver nearly two 
years after the institution of the suit when he came 
to know that a prior mortgagee had obtained a decree 
and was proceeding against the mortgaged property. 
This prior encumbrance was suppressed by the 
mortgagor from the knowledge of the mortgagee. 
No interest was paid on the mortgage since the date 
of its execution The property was not fetching a 
fair amount due to improper management of the 
mortgagor and the security had been rendered insu¬ 
fficient due to the prior mortgage : 

Held, that in the circumstances it was thoroughly 
just, reasonable and convenient to appoint a Receiver 
in the suit. The circumstance that the plaintiff had 
made an application for the appointment of a Re¬ 
ceiver some time after the suit was filed and not im¬ 
mediately but after the prior mortgagee had obtained 
decree and started to proceed against the mortgaged 
property was indicative of bona fides and an anxiety 
to safeguard his own interest rather than otherwise. 
34 Mys L I 148 : I L R (1955) Mys 174 : AIR 1954 
Mys 162 (163) (Pr 5) (DB). 

— O. 40, R. 1-Simple moitgage—Suit or execution 
-of decree thereon—Appointment of receiver—When 
can be made. 

In a suit on a simple mortgage for sale the Court 
has jurisdiction to appoint a receiver to take posses¬ 
sion of the mortgaged property and to realise the 
rents, issues and profits of the property. But this 
does not necessarily lead to the conclusion that a 
receiver may be claimed by the mortgagee in a suit 
on a simple mortgage as a matter of right and as a 
matter of course. Ordinarily, a Court of justice 
should be disinclined to take the mortgaged property 
out of the possession of the mortgagor who is entitled 
to continue in possession of the same until ownership 
has passed out of his hands by a sale held in execu¬ 
tion of the final decree in the action. A receiver in 
such a suit, or in execution proceedings resulting 
from a decree in such a suit, can only be appointed 
in exceptional circumstances when a special case is 
made out for putting the property in charge of an 

officer of the Court. AIR 1945 Pat 404 and AIR 1949 
Pat 24, Rel on. 

Held (I) there were exceptional circumstances in 
the case justifying the appointment of a receiver of 
the mortgaged property. 

(l) it was just and convenient to appoint the judg¬ 
ment-debtor himself to be the receiver instead of a 

<DB) ger ‘ AIR 1952 Pat 231 (232, 233) (PrS 8 ’ 9 ’ 10) 

7?* R* 1 -7 Powers under — Scope of — Ap¬ 
pointment of receiver in case of simple mortgage — 
Failure to pay interest—Whether sufficient ground. 

No limitation has been placed on the Court’s power 
to appoint a receiver under O. 40, R. 1 excepting that 
the circumstances of a given case warrant, on the 
ground of justice and convenience, that a receiver 
should be appointed. Even in a case of a simple 
mortgage, if the circumstances of the case justify, a 
receiver can be appointed under the provisions of 
O. 40, R. 1. But the power has to be exercised in 
accordance with the law which confers it and the 
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Courts need not seek guidance from English authori¬ 
ties in the face of statutory provisions and their 
accepted interpretation. Mere failure on the part of 
the mortgagor to pay the interest on a simple mort¬ 
gage, by itself is not sufficient to justify the appoint¬ 
ment of a receiver. AIR 1947 All 157, Foil. AIR 1930 
Bang. 290 and AIR 1936 Rang 290 (S B), Not foil. 
ILR (1962) 12 Raj 322 : 1962 Raj L W 236 : AIR 
1962 Raj 225 (226, 227) (Prs 7, 8 , 9) (DB). 

-O. 40, R. 1 (a)—Receiver in suit on simple mort¬ 
gage — Power to appoint. See Ibid, S. 51 (d). AIR 

1961 Raj 179 (DB). 

-O. 40, R. 1 — Just and convenient. 

Where the mortgage in favour of the plaintiffs was 
an anomalous mortgage and the defendants executed 
a rent-note in their favour; but ncerely because of 
this it cannot necessarily be said that it is just and 
convenient that a receiver should be appointed parti¬ 
cularly when there is nothing to show that they 
would suffer any loss by the non-appointment of a 
receiver. 1955 Raj L W 202. 

-O. 40, R. 1 — Appointment of receiver in mort¬ 
gage suit — Discretion of court — Just and con¬ 
venient. 

Where a mortgagee is entitled to possession and 
have the rents and profits of the property mortgaged 
appropriated towards payment of mortgage debt and 
interest, the mortgagee would be entitled to have a 
receiver appointed. AIR 1952 Madh B 136, Rel. on. 
AIR 1947 All 157, Dist. Mortgage with possession — 
Mortgagor allowed to remain in possession as tenant 
on payment of rent in lieu of interest on mortgage 
amount — Default in payment of rent for a period of 
one year though he was realising more than the 
stipulated rent from his sub-tenants—Value of pro¬ 
perty mortgaged going down and hardly sufficient 
to satisfy mortgage claim — Appointment of receiver 
is just and convenient — Discretion exercised by 
lower court will not be interfered with. (’55) 9 Sau 
L R 31. 

1 (c). Suit under S. 92 of the Code. 

O. 40, R. 1; S. 92 — Public Trust— Suit for removal 
of trustee and appointment of new trustees — 
Appointment of interim receiver-Power of Court. 

Where in a suit for removal of certain trustees and 
appointment of new trustees in respect of a public 
trust registered under the Bombay Public Trusts Act, 
an application for appointment of an interim receiver 
is made all that the Court is concerned with is to 
consider whether there has been any occasion for 
the Court to appoint a Receiver for the management 
of the trust during the pendency of the suit. If the 
Court finds that the affairs of the trust have been 
brought to a stand-still, particularly for the reason 
that there has been no constituted managing com¬ 
mittee to undertake the responsibility of discharging 
its duties under the constitution, then, whatever may 
be the reliefs claimed in the suit, and whether those 
reliefs could be granted to the plaintiffs or not at the 
time of the final hearing of the suit, the Court would 
be entitled to appoint the Receiver for the proper 
management of the property during the pendency of 
the suit before it. 60 Bom L R 660 : ILR -1958) 
Bom 1055 : AIR 1959 Bom 275 (279) (Pt A) (Pr 20). 

1 (d). Partnership suits. 

—9* 1 “'Applicability—Suit for accounts of 

dissolved partnership-Appointment of receiver 

Suit for rendition of accounts of dissolved partner- 
ship — Commissioner appointed for taking accounts 

Application for appointing receiver for receiving 
outstandings due to firm and to cany out unfinished 
contracts — Appointment of receiver held not neces- 
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sary But arrangement should be made to get moneys 

due to firm into custody of Court-Parties permitted 
leT^Tpr 2) UnfirJlShed COntracts * A 1 R 1953 Ajmer 

O 40, R. 1 Suit for dissolution of partnership 
ed inchcSed 6 ^ 016 w ^en can be appoint- 

If dissolution of partnership is ordered, a receiver 
may be appointed in the normal course for the wind¬ 
ing up of the business. Before dissolution, when it is 
a question whether dissolution could be ordered or 
not, the status quo should not be interfered with 
merely because there are differences between the 
partners and one of the partners has prayed for dis¬ 
solution of the partnership. If it could be said from 
the circumstances of the case that the dissolution of 
the partnership is inevitable and the partners are on 
bad terms, some method of safeguarding the inte¬ 
rests of the parties may have to be devised. The ap¬ 
pointment of a receiver may be one of these methods. 
But where such is not the case, it cannot be said that 
it would be either just or convenient that a receiver 
be appointed. The appointment of a receiver for the 
management of a partnership business has no justifi¬ 
cation in law. The discretion that the Courts have in 
the matter of appointment of receivers has to be 
exercised not only judicially and accoiding to recog¬ 
nised legal prin iples, but also with great caution. A 
well-grounded fear that the property in dispute will 
be wasted or damaged or that irreparable harm may 
be done to it unless the Court extends to it its protec¬ 
tion, may afford necessary justification for the ap¬ 
pointment of a receiver. Case law Referred. (Held 

*“ cre was no s P ec i a l equity in favour of the plain¬ 
tiff-partner to appoint Receiver during the pendency 
ot the suit for dissolution.) ILR(1952)4 Assam 

393 : A I R 1953 Assam 25 (26, 27, 28) (Pt B) (Prs 8, 
lo/ (DB). 

—-O. 40, R. 1 — Suit for dissolution of partnership 
and accounts Plaintiff not entitled to any special 
protection or security — Appointment of receiver — 
Effect—Receiver cannot act for any party. See Part¬ 
nership Act (1932), S. 44. A I R 1965 Cal 33. 


-O. 40, R. 1 -Partnership suit — Receiver—De¬ 
fendant denying that plaintiff was partner—Effect. 

In regard to the appointment of a receiver in a 
partnership suit, the existence of the partnership 
must first be established. If it is not admitted by the 
defendant, then the plaintiff must make out a prima 
facie case showing the existence of the partnership. 
The mere denial by the defendant of the partnership 
cannot give him the right to prevent the appointment 
of a receiver. 

The decision by the Court that the partnership 
existed prima facie is without prejudice to the ulti¬ 
mate decision which the Court mav make as to the 
existence or otherwise of the partnership. 

When the partnership is prima facie established, the 
next question to consider is whether the partnership is 
dissolved or subsisting. Where the partnership is 
already dissolved, it is almost a matter of course, 
though not a matter of right, to appoint a receiver at 
the instance of a partner. But it the partnership is 
still subsisting no receiver will be appointed unless 
some special grounds for the appointment can be 
shown such as fraud, or gross misconduct of some 
kind endangering property or wilful denial of the 
plaintiff, partner’s right, or persistence under the 
cover of right in conduct endangering the assets. 
Even though there be no misconduct endangering the 
partnership assets, the Court will appoint a receiver 
if the defendant wrongfully excludes his co-partner 
from the management of the partnership affairs, or 
contends that the plaintiff is not a partner. 1958 M 
P C 269 : 1958 Jab L J 118 : 1961 M P L J 1420. 


1 (e). Receiver if can be appointed in pro¬ 
ceedings under S. 144 or 145, Criminal P. C. 

. 0 4 ?, R * 1 Partition suit—Scramble for posses- 

sion of land and ouster from land apprehended— 
Application for appointment of receiver in civil 

c°l 1 I t ^^ r . im . lna , l P r 2. ceedin S s already instituted under 
b. 144, Criminal P. C. — Plaintiffs must seek appro¬ 
priate remedy in criminal Court-Civil Court will not 

!^ e w^ re T?7, appoiDtin S receiver * AIR 1965 Orissa 20 

Ul) (Pt B) (Pr 4). 

I O' 49, R. 1 (2)—Attachment of land in proceed- 
u 145, Criminal P. C. — Jurisdiction of 
Civil Court to appoint interim receiver - Proper 
order to be passed — Just ground for appointment— 
Receiver entering into possession without permission 
or Magistrate—Appointment not rendered invalid — 
Criminal P. C. (1898), S. 145. 

\ Civil Court has jurisdiction to appoint an interim 
receiver in respect of land in suit which is already 
under attachment in proceedings under S. 145, Cri¬ 
minal P, C. The proper course in such cases is to 
app i°j n ^ a rece ^ ver conditionally on the Magistrate 
withdrawing his attachment. But if as a matter of 
fact the receiver appointed by the Civil Court has 

e u* e jff i n ^° P° ssess ' on without the concurrence of 

an d taken up cultivation irrespective 
of the order of attachment continuing in force that is 
a matter for the Magistrate to object but that does 
not affect the jurisdiction of the Court appointing the 
receiver ILR 40 Cal 862, Foil. 

Where the land attached has remained fallow for a 
couple of years and the plaintiff’s grievance about the 
annual loss of yield and about the deterioration of 
quality of the land is genuine one it is a just ground 
for appointment of a receiver. ILR (1961) Cut 264. 

2. Who may be appointed receiver. 

-O. 40, R. 1 — Appointment of a limited liability 

company as receiver is permissible — There is no bar 
in law to such appointment. 1959 Ker LR 6S3:1959 
Ker L T 862 (2): 1959 Ker L J 1149 : AIR 1960 Ker 
57 (58) (Pt B) (Pr 3). 

-O 40, R. 1—Who may be appointed receiver. 

No parfy to the suit should be appointed a receiver, 
particularly in view of the strained feelings which 
exist between the two parties. 1951 Nag L J I3S : 

I L R (1951) Nag 178 : A I R 1952 Nag 253 (255) 

(Pt F) (Pr 12). 

- O. 40, R. 1 — Receiver — Appointment and re¬ 
moval of Party not to be ordinarily appointed 
without the consent of other party — Impartiality 
between parties is essential qualification — Receive?' 
considering own personal interest and unreliable for 
honest and disinterested management should be 
removed. 

Normally, one of the parties to a cause should not 
be appointed receiver without the consent ot the 
other party unless a very special case is made cm. 
The Court should not appoint a party as receiver 
where the Court cannot rely on honest and disinte¬ 
rested management on the part of the party seeking 
to be appointed. Absolute impartiality as 
parties to the litigation is an indispensable quahnea- 
tion of a receiver and upoD an application for nn 
removal the Court may properly consider his pa- s 
relations to the parties as well as his present sympa- 
thies. If by reason of interest shown by him the e - 
ciency of the receiver as an officer of the Cou 1 
impaired, the Court will be justified in removing 
Where the attitude of a receiver appointed in a s 
for partition is inconsistent with the attitude 
receiver, i.e., where he is considering his owtd v- 
sonal interests to the exclusion of interests « 
parties whose representative he is and whose 
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should be his concern, such receiver should be re¬ 
moved. 32 Cut L T 210 : A I R 1965 Orissa 28 (30) 
(Pr 11) (DB). 

3. What Court way appoint or remove a 

receiver. 

—O. 40, R. 1,. O. 39, Rr. 1 and 2—Relief of tern* 
porary injunction and appointment ot receiver 
when can be granted — Suit challenging adoption 
of defendant which was confirmed under Regula¬ 
tion 2 of 1877 and for perpetual injunction—Main¬ 
tainability — (Aimer Land and Revenue Regulation 
(2 of 1877), Ss. 23, 24 and 119(b).) 

The first and the foremost prerequisite for issue of 
a temporary injunction or appointment of a receiver 
is that the trial Court should have jurisdiction to try 
the suit and to give the plaintiff the reliefs that he 
asked for. The trial Court must not be barred by the 
Civil P. C., or any other enactment from taking cog¬ 
nisance of the suit. AIR 1952 Ajmer 02 (63, 64) 
(Prs 6, 8, 9). 

--O. 40, R. I — Application for appointment of 

interim receiver — Considerations — Question whe¬ 
ther Court had jurisdiction to entertain suit — Rele¬ 
vancy. 

In an appeal arising out of an application for ap¬ 
pointment of an interim receiver and for the order of 
ad interim injunction, it would not be open for the 
appellant to contend that the Court, which ap¬ 
pointed the Receiver and which refused to pass an 
order for ad interim injunction, had no jurisdiction 
to pass an order appointing the Receiver and to 
refuse to pass the order for ad interim injunction. 
The question whether the Court has jurisdiction to 
entertain the suit for the reliefs claimed therein 
would be an appropriate question in the suit itself, 
and may, if the defendants so choose, be made the 
subject-matter of a separate issue that might be pro¬ 
perly raised in the suit itself. 60 Bom L R 660: I L R 

(1958) Bom 1055 : A I R 1959 Bom 275 (279) (Ft B) 
IPr 22). 

O. 40, R. 1—What Court may appoint a receiver 
—Partition suit—Appeal against preliminary decree 
—Proceedings subsequent to preliminary decree still 
pending in trial Court — Trial Court can appoint 
receiver. 

It is, no doubt, implicit in the provision of O. 40, 
R. 1 that, in order to enable the Court to appoint a 
Receiver with reference to a property either before 
or after the decree, the Court must, before the pass¬ 
ing of the decree, be seized of the suit itself and after 
the passing of the decree it must be seized of the 
execution proceeding. Where, therefore, the Court 
becomes functus officio after the passing of the 
decree and there is an appeal preferred against that 
decree, it is the appellate Court which ought to be 
moveci for the purpose. But there may be cases 
where, in spite oi the fact that there is a preliminary 
decree against which an appeal has been taken to 
the higher Court, the Court is actually seized of the 
further part of the trial subsequent to the prelimi¬ 
nary decree. In such a case, the trial Court cannot 
he said to have lost its power for appointing a 
Receiver. A I R 1937 Mad 163 and A I R 1940 P C 11, 
Rel. on. 1962 Jab L J 53 : 1962 M P C 42:: 1962 M P 
L J 323: AIR 1962 Madh Pra 380 (381) (Pr b). 

0 

O.40, R. 1—Discharge of receiver—Jurisdiction* 

Appointment of receiver by appellate Court — Re¬ 
ceiver was to be deemed to have been appointed by 
lower Court — Application for the discharge of, or 
any direction to, the Receiver on the ground that he 
has mismanaged the properties or has failed to 
comply with the conditions of his appointment, must 


be made to the lower Court. AIR 1953 Pat 253 (253) 
(Pr 3) (DB). 

4. When a receiver may be appointed. 

(a) “Just and convenient.” 

(b) Partition suits. 

(c) Administrator and receiver. 

(d) Receiver, if can be appointed for a 
company. 

(e) Receiver in execution proceedings. 

(f) Receiver after decree. 

(g) Receiver, if can be appointed of property 
not liable to attachment and sale in exe¬ 
cution. 

4. When a receiver may be appointed. 

O. 40, R. 1 Applicability — Appeal from a 
decree in a suit under S. 180 of U. P. Tenancy Act 
—S. 64, if bar to appointment of receiver. 

Suit by plaintiff under S. 180 of the U. P. Tenancy 
Act was decreed and delivery obtained in satisfac¬ 
tion of the decree. In the appeal by the opposite 
party the Assistant Commissioner appointed a re¬ 
ceiver for the properties delivered The application 
by the plaintiffs for a revocation of the order of ap¬ 
pointment was stayed as all proceedings were stayed 
in pursuance of an order of stay und^r S 10 of U. P. 
Act 7 of 1950. An appeal against the prior order of 
appointment was then filed by the plaintiff. 

Held, S. 64 of the U P. Tenancy Act providing for 
the appointment of receivers in suits under Ss. 59 to 
63 of the said Act is not exhaustive; it does not res¬ 
trict the powers of Courts under O. 40, R. 1, Civil 
P. C. Order 40, R. 1, does not lay down that the ap¬ 
pointment should only be made at a particular stage 
of the suit or the appeal; the appointment made after 
delivery of the property is not invalid. 1952 All L I 
(Rev) 345 : 1952 R D 201. 

-O. 40, Rr. 1, 2, 3— Scope of inquiry — Choice of 

receiver—Consultation with parties. 

The person to be appointed receiver of suit pro¬ 
perty may be determined as far as possible in consul¬ 
tation with the parties and the trial Court should 
determine the amount of the security to be obtained 
from the Receiver before he is placed in possession 
and management of the property, his remuneration 
and such other conditions as may be necessary for 
the proper preservation of the property and the pro¬ 
fits thereof to be accounted for. AIR 1955 Bhopal 14 
(16) (Pt B) (Pr 9). 

-O. 40, R. 1—Grounds for appointment—Receiver, 

when appointed — Principles governing stated. AIR 
1955 N U C (Cal) 5617. 

-O. 40, R. 1 — Grounds for appointment — Waste 

and mismanagement — Fear must be well founded 
AIR 1955 N U C (Cal) 5617. 

-O. 40, R. 1 — Applicability — Suit for unascer¬ 
tained sum of money — Receiver can be acnointed 
AIR 1955 N U C (Cal) 5606 (DB). 

-O. 40, R. 1 — Suit for recovery of possession — 

Defendant claiming legal title to property-Receiver 
not to be appointed unless plaintiff can show prima 
facie strong case for recovery of possession — Defen¬ 
dant pleading title to property by adverse possession 
for more than 12 years—Production by plaintiff of a 
document of title more than 12 years prior to suit 
does not indicate prima facie strong case for reco¬ 
very of possession — In such case either the ground 
that the defendant does not possess any means and 
hence the mesne profits cannot be recovered from 
him if the suit is ultimately decreed or that it is a 
case of disputed title does not justify the appoint 
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? 09 f of receiver. 1962 Ker L J 260 ; 1962 Ker L T 


O. 40, R. 1—Grounds for appointment—General 
ground. 

1 The general ground on which a Court appoints a 

receiver is ultimately in every case the protection or 

preservation of property for the benefit of persons 

""P w v< r, a " ‘Merest in it. Madh-B L R 1954 (Civ) 

19 : 5 f HCR 1034 : A I R 1955 
Madh-B 40 (41) (Pt A) (Pr 2) (DB). 

~ O, c 40 »?; 1 ~ Appointment of receiver — Condi¬ 

tions. See Ibid, O. 3y. R. 2. AIR 1959 Madh Pra 309. 


T P R * 1—Power of Court to appoint Receiver 
in simple money suits—Scope and extent of. 

It is no doubt true that the powers of a Court 
under O. 40, R. 1, Civil P. C. are wide and in extra- 
ordidaiy cases the Court has jurisdiction to appoint 
a Receiver in simple money suits even before decree 
provided of course the Court is satisfied that it is jusc 
and convenient to appoint a Receiver. 

But ordinarily in simple money suits the plaintiff 
has a right to pursue his remedies by way of an at¬ 
tachment before judgment and a Court will not exer¬ 
cise its discretionary powders of appointing a Receiver 
in such cases unless there are extraordinarv c’rcum- 
stances. 71 Mad L W 403 : (1958) 2 Mad L J 146 : 
19o8 Mad VV N 380: AIR 1958 Mad 411 (Pr 2) (DB). 

O. 40, R, 1 (2) — Appointment of receiver for 
properties of third parties—Jurisdiction of Court. 

By reason of the proviso to R. 1 of O. 40, Civil 
P. C., the Court has no jurisdiction by making an 
order appointing a receiver to prejudice the right or 
properties of thud parties. (1958) 1 Mad L J 94 : 71 
Mad L VV 448. 

-O. 40, R. 1—Appointment of receiver—Estate in 

possession of limited owner. 

It cannot be said that wherever the estate, or a 
larger part of it, consists of movable property and 
cash and the person in possession of the estate is a 
limited owner, a receiver should be appointed. There 
must be proof of a further fact, namely, that the 
conduct of the limited owner has been such as to 
raise a reasonable apprehension that if she is allowed 
to have uncontrolled possession of it, she wculd 
squander it. 1956 Mad VV N 292 : (1956) 2 Mad L J 
67 : 69 Mad L VV 295 : A I R 1956 Mad 409 (410) 
(Pr 5) (DB). 

-O. 40, R. 1—Grounds for appointment—Appoint¬ 
ment of receiver- Principles to be followed—Appoint¬ 
ment of receiver is in discretion of Court—Discretion 
judicial—Plaintiff must show that prima facie he has 
excellent chance of succeeding in suit—plaintiff must 
show some emergency, danger or loss demanding 
immediate action—Order will not be made if it will 
cause irreparable loss to defendant—Courts will refuse 
to interfere unless applicant’s conduct is free from 
blame. AIR 1955 N U C (Mad) 3917. 


The principles which should guide Courts in the 
appointment of a Receiver are three in number. First 
of all, a plaintiff applying for the appointment of a 
Receiver must show prima facie that he has strong 
case and good title to the property or a special equity 
in his favour and that the property in the hands of 
the defendant is in danger of being wasted. 

Secondly, where the property is in medio, that is to 
say, in the possession of no one, a Receiver can readily 
be appointed. But where any one is in possession 
under a legal claim, strong and compelling reasons 
are necessary for interfering with such possession. 
Thus the bona fide purchaser of the property—bona 


O. 40, R. 1—Receiver when may be appointed. eeiver. 


fides have to be presumed unless and until th R 
contrary can be inferred - in dispute should not be 
disturbed by the appointment of a Receiver unless 

th S™ 1 "* 1 and i« 

c.,hcH| le ? t f y Stated va ? u r e legations constitute no 

fnr Ih 6 for . vacuu 7 1 °J Thirdly, an application 
tor the appointment of a Receiver should always be 

made promptly and delay in making it is a circum¬ 
stance unfavourable to such an appointment Of 
course the matter should be considered judicially in 
all its aspects before being disposed of:as there may be 

delay™' 6 re3S ° nS f ° r P rtferriD g an application after 

. that the plaintiff bad not shown prima facie 

tjt* e - Tne properties had befn in the possession of 
the hrst defendant as auction-purchaser for over three 
years. The suit itself had been filed after every other 
device had failed and the delay was a circumstance 
unfavourable to the appointment of a receiver. Eng¬ 
lish and Indian Case Law Considered. 67 Mad L W 
1186 : AIR 1955 Mad 571 (575) (Pt B) (Pis 19, 20). 

■ O. 40, R. 1 Just and convenient—No application 
from parties — Appointment of receiver suo motu — 
Power of Court. 

If the Court comes to the conclusion that it is just 
and convenient to appoint a receiver to take posses¬ 
sion and manage the properties in dispute, the Court 
can appoint a receiver suo motu. No application in 
that behalf from the parties would be necessary. AIR 
1951 Mad 706. Disting *36 Mys L J 484 : ILP (1958) 
Mys 364 : AIR 1959 Mys 35 (36) (Pr 3) (DB). 

• —O. 40, R. 1 (Mys. C. P. C. (3 of 1911) - Dis¬ 
cretion of Court — Grounds for appointing Receiver 
— What applicant has to make out —Suit to recover 
land on legal title — Right to appointment of -re¬ 
ceiver. 

In order to justify the appointment of a Receiver, 
the Court must lie satisfied that it is just and conve¬ 
nient. The Court has a discretion, which must, how¬ 
ever, be exercised on sound and judicial .principles. 
The object of appointing a receiver is the safeguard¬ 
ing of the property for the benefit of those entitled 
to it. The Court, on the materials placed before it, 
must be satisfied that the party applying for the 
appointment of a receiver has established a good prima 

facie title and that at least there is some reason to 

apprehend that the party who makes the application 
will be in a worse position if the appointment of a 
receiver be delayed or not made. The appointment 
may be made even where the plaintiff applicant is 
seeking to recover land by a legal title, if in such a 
case the defendant’s title appears to be shadowy and 
the defendant is a man of small means and the plain¬ 
tiff’s title appears to he prima facie satisfactorily 
made out. Mallappa v. P. G Dongalappa. ILR (19d/ 
Mys 55 : 30 Mys L J 99 (FB). 

O. 40, R. 1 — Grounds for appointment of re * 


Where the plaintiff alleges that the defendant is 
not in a position to manage the property sahsfac- 
torily, has allowed some land to lie fallow and tn 
the property will deteriorate in value if he remaii^ 


O. 40, R. 1—When receiver may be appoin 


tcd» 


w 

When a deceased plaintiff has an undi \ided sh ar 

in the property that interest must be sa J^ ujr . ODS 
appointing a receiver for the benefit of those p 
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who would ultimately be found entitled to succeed 
to him. 1951 Nag L J 133 : ILR (1951) Nag 178 : 
AIR 1952 Nag 253 (255) (Pt E) (Pr 9). 

-O. 40, R. 1, O. 20, R. 15—Receiver when may be 

appointed—Guiding principles—Suit for dissolution 
of partnership — Dispute between parties as to whe¬ 
ther plaintiff had subsisting interest in mining lease 
—Plaintiff making out prima facie case in his favour 
—Case held just and convenient for appointment of 
receiver. 1965 B L J R 252 : AIR 1965 Pat 144 (146) 
(Pt A) (Prs 2, 4) (DB). 

-O. 40, R. 1—Applicability—Money suit—Receiver 

can be appointed on money suit. AIR 1955 N U C 
(Raj) 4040. 

-O. 40, R. 1 —Proceedings for injunction pending 

—In a fit case Court can appoint Receiver suo motu, 
without an application by party m that behalt — (By 
the time the revision was disposed of party had how¬ 
ever applied for appointment of Receiver—Case held 
fit for appointment of Receiver). AIR 1951 Mad 706, 
Diss. from AIR 1914 All 4; C M A No. 212 of 1951 
(Trav Co); C M A No. 174 and 175 of 1951 (Trav-Co), 
Rel. on. ILR (1952) Trav-Co 46 i 1952 Ker L T 157 : 
AIR 1952 Trav-Co 332 (332, 333) (Prs 1 , 2) (DB). 

-O. 40, R. 1 —Appointment of receiver suo motu. 

The provision regarding the appointment of a 
receiver contained in the Code oi Civil Procedure 
only requires that it should “appear to the Court to 
be just and convenient to appoint a receiver.” There 
is no prohibition contained anywhere in the Code of 
Civil Procedure that the Court should not appoint a 
receiver suo motu i. e., in the absence of an appli¬ 
cation in that behalf filed by any of the parties. It is 
competent for a Court to appoint receiver suo motu 
if it finds that step to be just and convenient in the 
circumstances of the case. Thus on an application 
for the appointment of a receiver made by one of 
the parties only during the pendency of the petition 
for injunction filed oy the plaintiff it is competent 
for the Court to appoint a receiver suo motu during 
the pendency of the suit. AIR 1914 All 4, Rel. on. 
AIR 1952 Trav-Co 331 (332) (Pr 6 ) (DB). 

~0. 40, R. 1 — Application for injunction — Ap¬ 
pointment of receiver. See Ibid, O. 39, R. 1 . AIR 1952 
Trav-Co 330 (DB). 

• 7 —0.40, R. 1—Appointment of receiver—Appli¬ 
cation for—No case made out for appointing receiver 

Application should be rejected and not kept in 
abeyarce. Muhammed Kasim v. Ilajee Rahiman. -AIR 
1950 Trav-Co 100 (101) (Pt A) (Pr 4) (FB). 

4(a). “Just and convenient.” 

7 "O. 40, R. 1 Just and convenient—Suit by minor 

in forma pauperis, for possession of movable and 
immovable properties — Order appointing defendant 
himself as receiver on furnishing security—Legality. 

The plaintiff, a minor living with her next friend 
in another village brought a suit for possession in 
lorma pauperis against the defendant on the allega¬ 
tion that there was great apprehension of the pro- 
perties a large portion of which consisted of mov¬ 
ables, being removed or converted beyond recognition 
duung pendency of suit. The properties in suit were 
worth Rs. 28.000. The Court appointed the defen- 
aant himseli as the receiver on condition of his 
furnishing security for Rs. 15,000. 

Held, (j) that it was just and convenient, in the 
circumstances of the case, to have appointed a Re- 
ceivcr in order to maintain the status quo in respect 
of the properties in suit. Further the defendant 
having been appointed as a receiver he could make 
no grievance that he was dispossessed of the pro¬ 
perties in suit, (ii) That the amount of security de. 


manded by the trial Court from the defendant to 
enforce liability to make good any loss to the pro¬ 
perties occasioned by him during the pendency of 
the suit could not be held to be excessive. 1964 All 
L J 26 s ILR (1964) 1 All 453 1 AIR 1964 All 366 
(368, 369) (Pt B) (Prs 16, 17). 


-O. 40, R. 1—‘Just and convenient 1 — Application 

by defendant for appointment of Receiver — Main¬ 
tainability. 

Order 40, R. 1, Civil P. C., makes it abundantly 
clear that the Court would be justified in appointing 
a Receiver where it is satisfied that it would be just 
and convenient. The Court should not exercise the 
power vested in it under this rule in an arbitrary or 
unregulated manner but according to legal principles, 
after a consideration of the whole circumstances of 
the case, and the Court has a complete discretion in 
this matter. It cannot be said that it is only in the 
case where there is an application by the plaintiff for 
the relief, that a receiver could be appointed. The 
words ‘appoint a receiver of any property’ are also 
significant. The fact that in a particular action, the 
defendant claims the properties to be his own 
separate property and resists the suit of the plaintiff 
for partition, would not matter so long as the Court 
is convinced that it would be just and convenient to 
appoint a receiver for the protection of the interests 
of the parties. The rule is intended to safeguard the 
interests of parties pending final disposal of the suit 
(1959) 2 Andh W R 407 : 1959 Andh L T 725 : ILR 
(1959) AP 1143 : AIR 1962 Andh Pra 14 (15 lfii 
(Pt A) (Prs 5, 7) (DB). 1 ' j 


jL 




Where in a proceeding under S. 145, Criminal 
r. C. the defendants were held entitled to possession 
and the plaintiff filed a suit for recovery of possession 
and mesne profits and produced certified copies of 
the sale certificates and a certified copy of the deli¬ 
very receipt, a prima facie case is made out and it is 
just and convenient that a receiver should be aD 
pointed. AIR 1960 Andh Pra 79 (80) (Pt B) (Pr 3). 

0.40, R. 1 —‘ Just and convenient” — Interim 
receiver—Appointment of—Considerations. 

In dealing with an application for appointment of 
an interim receiver, for property which is the subject- 
matter of the suit, the first consideration is to preserve 
the property by preservation of the rights and pre¬ 
vention of injury as otherwise the very fruit of a 
decree, if any, is likely to be lost. The other im¬ 
portant consideration is whether it would be just and 
convenient to appoint a Receiver for such preserva¬ 
tion of the property. The word “just” in the Rule 
indicates that the possession of the party shall not be 
disturbed if it is not just to do so. 1 t would be perfectlv 
just to disturb the possession if it is found that the 
party in possession (wrongful or otherwise) is found 
to be wasting it by acts of commission or omission 
and has no means to compensate for the loss thus 
caused. These matters have to be decided on the 
prima facie indications in the evidence produced 
on record which may consist of affidavits and other 
documents or their absence in rebuttal. AIR IQ5^ 
Bhopal 14 (16) (Pt A) (Pr 7, 8). ^ 

O. 40, R. 1 “Just and convenient”. 

\\hen both the parties indicate prima facie title to 
an interest in the property, a motor truck, and the 
pr °P-ty said to be jointly held and the profits are 
withheld from the plaintiff, the subject-matter hetnl 
used every day, only its ordinary wear and tear can 
be presumed and it is proper to maintain the status 
quo as obtained at the date of the suit. It mav he 
deemed to be just that a Receiver should be appointed. 

would lie inconvenient to dispossess the de¬ 
fendant who has also an equal interest in the pro- 
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perty. Being so equally interested in preserving the 
property from inordinate damage or waste, the de¬ 
fendant is ordinarily bound to take care of it and 
keep it in proper order. No Receiver can be appoint¬ 
ed in regard to the truck in such a case. AIR 1954 
Bhopal 7 (8) (Pt B) (Prs 5, 6, 7). 

-O. 40, R. 1 — “Just and convenient” — Appoint¬ 
ment held necessary to preserve corpus of property 
in suit. AIR 1955 N U C (Cal) 5606 (DB). ‘ 

-O. 40, R. 1 — “Just and convenient* — Appoint¬ 
ment of Receiver held necessary for preservation and 
protection of property. AIR 1955 N U C (Cal) 5606 
(DB). 

O. 40, R. 1—Appointment of interim Receiver— 
Principles — Plaintiff excluded from partnership — 
Prima facie case made out— Receiver held could be 
appointed. 

No hard and fast rule can be laid down in so far as 
the question of the appointment of a Receiver is 
concerned. The well accepted general principle is 
that a Receiver should be appointed where it is ‘just 
and convenient*. As to whether in a particular case 
it is just and convenient the question would have to 
be determined on the particular facts of the case. The 
underlying principle under O. 40, R. 1 relating to the 
appointment of a Receiver, is that subject-matter of 
the suit should be allowed to remain intact in order 
that at the end of the final adjudication, the parties 
might be entitled to the benefit thereof. 

No doubt ordinarily it is only where the Court is 
satisfied that there is danger apprehended of the 
subject-matter of the suit becoming unavailable, if 
the defendant were allowed to remain in possession 
of the same, or that the plaintiff would not be in a 
position to realise the fruits of his decree if he 
succeeds unless the property were protected, that the 
Court would be inclined to appoint a Receiver. 

In a case where a prima facie case of partnership 
has been made out and a suit is filed for a declara¬ 
tion and injunction by one of the parties that he 
has been excluded from the participation in the 
management, the appointment of a Receiver would 
be justifiable when the circumstances show that the 
plaintiff has been excluded for the years from the 
fruits of the alleged partnership. In suits relating to 
partnership concerns, even though no circumstances 
tending to jeopardise the partnership assets be shown, 
the Court would be justified in appointing a receiver 
if the defendant seeks to exclude a copartner from 
management. 

From the point of view of the defendant also he is 
not likely to suffer any hardship when (he powers 
of the Receiver are conditioned. ILR (1952) Hyd 
542 : AIR 1952 Hyd 139 (139, 140) (Pt A) (Prs 2, 
5, 6). 


-O. 40, R* 1, S. 535 — Hyderabad C. P. Code 

— ‘‘Just and convenient’* — Discretion of Court — 
Exercise of — Injunction order instead of appoint¬ 
ment of Receiver — Principles. 

Under S. 535, Hyderabad C. P. Code, the Court 
may appoint a receiver whenever it appears to the 
Court “just and convenient.** The matter is thus left 
to the discretion of the Court. The discretion must, 
however, be exercised not arbitrarily but judicially 
and according to legal principles. Where the interests 
of the party seeking the appointment of a Receiver 
can well be safeguarded by passing an injunction 
order against his opponent, that would not only be 
just but also convenient, and the Court, instead of 
appointing a Receiver, will restrain the defendant 
(or respondent) who is in possession and management 
from alienating or in any way encumbrancing the 
property in suit and will also direct regular periodical 


accounts. AIR 1928 P C 49; AIR 1924 Cal 456- AIR 
1922 Pat 313. ILR (1951) Hyd 610 : AIR 1952 Hyd 
17 (18, 19) (Prs 8, 12). Y 

——O, 40. R. 1 — Applicability —Suit on pledge of a 
hotel — Receiver if can be appointed of a going 
concern. 

The plaintiff brought a suit for recovery of money 
due on the basis of a pledge of a hotel executed by 
defendant 1 and also impleaded in the suit defen¬ 
dant 2 who alleged to be a bona fide transferee of the 
hotel from defendant 1 without notice of the pledge. 
The Court at the instance of the plaintiff appointed 
an ad interim receiver to manage the hotel which was 
in the possession and management of defendant 2. 

Held, that the order appointing a receiver was not 
appropriate and should be set aside. A party in pos¬ 
session should not ordinarily be deprived of the pos¬ 
session of a property particularly when it consisted 
of a business like a running hotel except where there 
are allegations of purposeful waste, malversation or 
fraudulent disposal. There are other provisions such 
as an order under 0.39, R. 2, C. P. Code., or one 
under 0.39, R. 7, C. P. Code., by directing list of 
property of the hotel together with rights of periodic 
inspection and some sort of injunction. 1954 Madh 
BLR (Civ) 189: Madh B L J 1954 H C R 784 : AIR 
1955 Madh-B 48 (Prs 13, 14) (DB). 

- O. 40, R. 1 — “Just and convenient” — Porlion 

of mortgaged property sold by mortgagor — Suit on 
mortgage — Receiver appointed for property in mort¬ 
gagor’s possession — Value of property in possession 
of mortgagor sufficient to cover debt and interest — 
Appointment of receiver for portion of property in 
possession of purchaser is not just and convenient. 
AIR 1955 NUC (Madh-B) 3020 (DB). 


-O. 40, R. 1—‘‘Just and Convenient”—Discretion 

of Court—Mortgagee entitled to have rent of mort¬ 
gaged property towards satisfaction of interest — 
Mortgagor omitting to pay rent — Appointment of 
receiver in mortgage suit. 

Order 40, R. 1 confers a discretion on the Court in 
the matter of the appointment of a receiver and the 
only restriction on this discretionary power of the 
Court is that put by the words “just and convenient.’ 
The question whether it is just and convenient in a 
mortgage suit to appoint a receiver must necessarily 
be determined with due regard to the rights of the 
parties under the mortgage transaction and the cir¬ 
cumstances of the case. In determining the question, 
it must be borne in mind that the appointment ot a 
receiver is essentially on equitable grounds and the 
object of equity in appointing a receiver to take 
charge of a mortgaged property, is to protect the 
security. The appointment of a receiver is not intend¬ 
ed to affect the rights of the mortgagor and the mort¬ 
gagee. Nor has it that effect. Where by the terms or 
ffie mortgage deed the mortgagees are entitled to re¬ 
tain possession until the payment of the mortgage 
money and are also entitled to have the rents paid to¬ 
wards the satisfaction of the interest and where tne 
mortgagors by taking the property on rent as tenant 
unit to realise the rents from the sub-tenants 
laving realised, omit to pay it to the mortgagees, i 
cannot seriously be maintained that it is not just an 
convenient to appoint a receiver of the motrgag 
iroperty. AIR 1936 Rang 290; AIR 1939 Rang o-» 
FB) and AIR 1939 Bom 54, considered. M L R (LJM 
2iv 142 : AIR 1952 Madh-B 136 (137) (Pt B) (P* 
DB). 


_O. 40, R. 1—‘Just and convenient’. 

Order 40, R. I defines the power of the Court ^ 
appoint a receiver pendente lite. The expre rj ur t 
and convenient” has been held to mean t a 
should make the appointment of a recei 
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protection of rights or prevention of injury accord¬ 
ing to legal principles. It does not mean that the 
Court has the power to appoint a receiver simply be¬ 
cause it thinks it convenient to do so. The discretion 
has to be exercised judicially guided by the circum¬ 
stances of each particular case. 

The title to the property over which a receiver is 
sought to be appointed must be prima facie establish¬ 
ed and if the defendant, who is in possession of the 
property, disputes the plaintiff's interest and title to it, 
the Court will not interfere by appointing a receiver 
unless a strong prima facie case is made out. 1958 
M P C 269 : 1958 Jab L J 118 : 1961 MPLJ 1420. 


An order for appointment of an interim Receiver is 
of an interlocutory nature in the jense that it would 
be operative only till the disposal of the suit and one 
passed in the exercise of discretion which is of course 
to be sound and judicial. I he High Court does not 
usually iulerfere with such order in appeal unless 
there are strong and exceptiorial reasons fur doing so. 


Under O. 40, R. 1, Civil P. C., the Court may ap¬ 
point a receiver when it is in its opinion “just and 
convenient”. In view of the peculiar facts of each 

case there can be no hard and fast rule of general an- 
plication. 1 


O. 40, R. 1— Remedy by way of execution avail¬ 
able to plaintiff — Still Court can appoint receiver 
if that is just and convenient — Just and convenient 
has reference also to the subject-matter of suit. 


There is no inflexible rule that wherever there is no 
impediment to execution and that remedy is available 
to a plaintiff, he can never ask for a receiver. Circum- 
stances 2 nd lacts may well exist which may properly 
icad the Court to a conclusion that it will be just and 
convenient to appoint a receiver notwithstanding the 
iact that the plaintiff had a remedy by wav of cvccu- 
lion. AIR 1932 Cal 189, Dicing. The phrase 'just and 
convenient has reference not only to the convenience 
” the parties but also in the particular circumstances 
to the very subject-matter of the suit. 1963 Mad YV N 
32 : AIR 1964 Mad 39 (41) (Pt B) (Pr 4). 

— O. 40, R. 1—Ground that no party will he harm¬ 
ed by the appointment of receiver is not a proper 
ground — Partnership - Managing partner forfeiting 
trust of others is good ground. 

«• P r0v ^ 0n ? °f O. 40. R. 1 by using the woids 
just and convenient’ confer a wide and elastic power 
on the Court to appoint a receiver. ‘Just and con- 
yement in 0.40 have reference not to one party or 
ihe other, but to what the Court feels to be proper in 

^ C ^ CU T ai ? C i S ° f the case ’ Jt is not a Proper exer¬ 
cise of judicial discretion to appoint a receiver on the 

ground that no party will be harmed by such ap¬ 
pointment. J 1 

The object and purpose of the appointment of a 
.ecewer is to protect and preserve the subject-matter 

of the hs for the benefit of the parties who may ulti 
mately be found entitled to it in part or in whole 

- I* ? P irtn f r has so misconducted himself as to for- 

mt the confidence and trust of the other par ners or 
if a surviving partner insists on carrying on the busi 
ness emplo, „,g therein the asset of his deceased pa, - 

With R ere - ,S 3 l ? 0od gr 8 und for fhe Court to interfere 

'ire .^ r’rw,nenP ! l°. ln, T 1 ' lg a rece iver. 75 Mad L \V 
df6 . I L R (1 96 l) Mad 741 j 1961 \ fad \v \j 

AIR 19G2 Mad 458 (472,473) (ftC) (I>rs42,44) (DB)! 

when Receiver maf bea p poh ft e df!Uted7 PnncipIes 

oi the har P she n st m remedi F es a [yhicMh* r , fCOgnised as one 
the enforcement of rShts Henni i <S r0V i d u S f ° r 
this respect, to discbafT itV dnt’ ,L C , 0 , u,t llas ' in 
caution and only when the fi V w,tl ? ,he utmost 
bodied in the word< V ^f f the j fie rec l uir ements em- 
P " o-o ( ini it, J'ist and convenient’* in O 40 
u. i are fulfil ed hv the f nf ^ aU| 

deration rili« i rl 1 i ■ cts 01 the case under consi- 

requirements in his Vdipnent'f 774*“f theSe , T five 

B ° 0ks «<*• AIR 1955 Mad 430’ (433) (ftV(Pr 14)! 

*.™f°CoTt- w he n o be™ e:‘ $ C j v *l ~ f D ''‘ 

a " d convenient’, meaning of 
L v ol. 3 ] I n.D. 29. 


In order to justify the appointment of a recei/er it 
is not necessary that there should be a definite allega¬ 
tion that waste or damage is caused or is likely to be 
caused tothe property by the defendant. While there is 
no reference to these in O. 40, R. 1, these are expressly 
mentioned as some of the conditions necessary for an 
order of temporary injunction under O. 39, R. 1 and 
the difference in the wordings of the two rules cannot 
be taken to be of no significance. The apprehension 
of the defendant committing waste or impairing the 
value, utility or condition of the property is no doubt 
a circumstance and perhaps a strong circumstance in 
support of the application but the terms ‘just and 
convenient” are comprehensive and wide enough to 
cover other cases too. 


The plaintiff brought a suit for possession of certain 
anas on the strength of his title and prayed for an 
appointment of an interim receiver. It was alleged 

i 1 ■ a ,P re yo us suit by the defendant against the 
plaintiff the defendant had failed to make out good 
tit e to the land in suit and as a result, the suit was 
ultimately dismissed but the defendant continued to 
be in possession of the land even though the order 
tor temporary injunction passed in that suit and in 
pursuance of which the defendant had entered into 
possession of the land had ceased to be operative after 
the dismissal of that suit. The Court passed an order 
tor appointment of a receiver though there was no 

thede^enda g V l0nS °* wasta or mismana gement against 


. ue d > th ? t the order cannot be regarded as offend¬ 
ing the principles governing the appointment of a 
receiver or as being inequitalale. The mere fact that 
some of the lands have been leased by the defen¬ 
dants to others who are not parties to the litigation 
does not invalidate the order for appointment but is 
a circumstance to be taken into account by the re¬ 
ceiver while managing the property. (1898) 2 Ch. 573 

qq ' ?l 1 pVfa- a 1 pa V Pa * dar Gowda, (51) 30 Mys L J 
99 : ILR (1951) Mys 55 (FB). J 

O. 40, R. 1 “Just and convenient" — Court 
cannot arbitrarily appoint receiver - Justice and con¬ 
venience must be weighed and examined judicially - 
\\ ords do not mean justice and convenience only for 
one party. AIR 11-55 NUC (Raj) 4040. * 

— O. 40, R. l-'Just and convenient" - Tower of 
The power of a Couit to appoint a receiver is very 

wide. 1 he restrictions that there were as regards *b£ 

ih"e*nrf^ °vei* and the state of proceedings at which 
the power could be exercised no longer exist ai d it is 

TZtTfoT f ,° r i a C °, Urt ( ° ap P° i ' t a receiver if 
appears to be ju-t and convenient so to do- s»,.k 

appointment can be made over any property and 

any time whether before or aft, r decree low*£ d V 

T 330 : ILR (1952) Trav.Co 74 M atr ,ci-,| Kei ' L 

308 (309) (Pt A) (Trs 4. 0) (DB)“ AIR l9 ° 2 Trav Co 
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4 (b)« Partition suits. 

O. 40, R. 1(1) (i) — Partition suit — Suit for 
partial partition—Property excluded from such suit 

— Receiver cannot be appointed for excluded pro¬ 
perty. 

In a suit brought by the plaintiff fora partial parti¬ 
tion. the defendant cannot compel the plaintiff to 
ask for a partition of properties which he dees not 
want nor can the Court give a decree for partition in 
respect of properties not included in the plaint. The 
Court has no juiisdiction to appoint a receiver for 
the property excluded from the suit under the provi¬ 
sions of O. 40, R. I, Civil P. C. 17 I C 16, Rel. on. 
(1961) 1 Ker L R 330 : 1961 Ker L J 123 s 1961 Ker 
L T 194 : ILR (1961) Ker 677. 

O. 40 R. 1 — Suit for partition — Appointment 
of receiver. 

Held that there was no warrant for the defendants 
to claim a right to appropriate the plaintiffs’ profits 
for themselves during the interval of the suit, on the 

plea merely that there was sufficient security ultima¬ 
tely to look to. Nor was it open to them to so appro¬ 
priate as to cause default in payment of jenmi dues 
and litigation in the result and say that the proper¬ 
ties were not in danger of immediate sale thereunder. 
However appointment of a Receiver was not straight¬ 
away called lor. ft would be enough if the plaintiffs’ 
interest and the properties in the suit were safeguard¬ 
ed. 1953 Ker L T 1113 i 195S Ker L J 1132. 

-O. 40, R. 1 (1) (a) — Interim receiver — When 

appointed — Principles — Appointment in suit for 
partition. 

An interim appointment of a receiver of property in 
the possession of, and claimed by, the defendant in 
the suit, should he made only if there is a well found¬ 
ed fear that in the absence of protection the property 
will be dissipated or irreparably lost. 

Where a plaintiff has to prove his case b;-fore the 
relief can be given, it will not be a case for appoii t- 
ment of a receiver, under O 40, R. 1 (I), Civil P. C. 
Particularly in cases of partition between members of 
a joint Hindu family, where they are in separate 
possession of property which has not been disputed 
from a long time, there should be no appointment of 
a receiver without consent unless the plaintiff proves 
prima facie that he has an excellent chance of 

succeeding in establishing the case made out in the 

plaint, and that the propeity in possession of the 
opposite party is in dai ger of being wasted. ILR 
(1936) Nag 831 i 1957 MPLJ 512 : AIR 1957 Nag 1 
(2) (PrsS, 9, 11). 

-O. 40, R. 1 (2) Partition suit — Removal of 

person from possession. 

Where a‘Karta’ of joint Hindu family sues other 
members for the partition of joint family property but 
dies during the pendency of the suit a receiver can be 
appointed at the instance of the trustees under his 
will and the defendants who have taken possession 
after the institution of suit cannot object to the 
appointment of a receiver under O. 40, R. 1 (2) on the 
ground that they must benefit from the actual posses¬ 
sion of ‘Karta* during his life time. 1951 Nag L J 
133 : ILR (1951) Nag 178 : AIR 1952 Nag 253 (254) 
(Pt B) (Pr 5). 

-O. 40, R* 1 ~ Suit for partition between mem¬ 
bers of joint family — One of the defendants having 
thirty per cent of suit lands in his exclusive posses¬ 
sion and recorded in his name — Plait tiff also agree¬ 
ing to one.fifth share of the defendant though he 
was claiming me half share in suit lands — Defen¬ 
dant’s possession should not be disturbed by appoint¬ 
ing third person as receiver merely on certain alle¬ 
gations regarding his behaviour by plaintiff mother. 


The Court will not as a general rule appoint a 
receiver in a partition suit between members of a joint 
family especially where the family property consists 
of immovable propeity; to appoint a receiver in such 
a case, special circumstances must be proved; a 
receiver may be appointed in such cases where there 
is a prima facie case of misappropriation by the 
manager of the family. In appointing a receiver the 
Court has to keep in view the legal principle that the 
Court should not appoint a receiver of property in 
possession of the defendant who claims it by legal 
title, unless the plaintiff can show prima facie that ne 
has a strong case and good title to the property. 
Moreover the Court should be cautious about pultiDg 
a third parly as a receiver of properties in the posses¬ 
sion and enjoyment of members of a joint family and 
thereby disturbing their possession. 

Therefore, where in a partition suit between mem- 
bers of a joint family, out of 100 acres of suit lands 
3 ) acres were recorded in the name of one of the 
defendants who was in exclusive possession of these 
30 acres and had cultivated the lands in his posses¬ 
sion in his own right, title and interest and even 
according to the agreed case of the plaintiff he was 
entitled to one-fifth tor one half share of the entire 
suit lands, such a defendant should not be disposses¬ 
sed from these 30 acres by appointing a third person 
as receiver merely on certain allegations, regarding 
his behaviour by p’aintifF mother, but he should be 
made accountable to remain in possession as receiver 
and regarding rest 70 acres of the suit lands the 
plaintiff be allowed to remain in possession thereof 
also accountable as receiver. ILR (1964) Cut 700 r 
AIR 1965 Orissa 217 (21S) (Prs 6, 7, 9) (DB). 


;— O. 40, R, 1 — Partition suit — Principles govern¬ 
ing appointment of receiver — Defendants in pcs- 
session of land claiming to be legally entitled — 
Receiver cannot be appointed. 

The appointment of receiver is recognised as one 
of the harshest remedies which the law provides for 
ihe enforcement of rights and is allowable ooly in 
extreme cases and in circumstances where the interest 
of the person seeking the appointment of a receiver 
is exposed to manifest peril. The principles to be 
followed for appointment of receiver as laid down 
are these : Not only must the plaintiff show a case or 
adverse and conflicting claim to propeity, but be 
must show some emergency or danger or loss demand¬ 
ing immediate action and, of his own right he must 
be reasonably clear and free from doubt. The ele¬ 
ment of danger is an important consideration. An 
order appointing a receiver will not be made where 
it has the effect of depriving a defendant of a de- 
facto possession sir.ee that might cause irreparable 
wrong. Hence, in a partition suit, the Court should 
not appoint a receiver of property in the possession 
of the defendant who claims it by legal title, unless 
the plaintiff can show prima facie thM he has a strong 
case and good title to the property. The mere circum¬ 
stance that the appointment of a receiver will do no 
harm to anyone is no ground for appointing a re¬ 
ceiver. AIR 1965 Orissa 20 (21) (Pt Al (Pr 5). 


). 40, R 1 and O. 39, R. 1 — Suit for partition 
member of joint family — Plaintiff filing appb* 
n under O. 39, R. 1, for injunction restraining 
defendant from alienating any property in suit 
,rta giving an undertaking that he would not 
ite any property in ex’cess of his admitted share 
>ut permission of the Court — After months from 
ate of undertaking, plaintiff presenting apphea- 
or appointment of receiver on the allegation o^ 

anagement by defendant and concealment an 
ge of income by him — No evidence adduced > 
tiff to show that anything jeopardising ui 

cf hoc li o cinPP fhp linf^PTfclkinC 
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given or that there was misinanagemr nt aDd conceal¬ 
ment and wastage of income — Held, no receiver to 
take charge of the entire properties involved in the 
suit could be appointed in the absence of <uch r vi 
dence — Hindu law — Joint family — Kaita. AIR 
1964 Pat 362 (Pr 3) (DB). 

-O. 40, R 1 — “Just and convenient” — Disputes 

ha tween members of joint family — Receiver. 

The Court will not, as a general rule, appoint a 
receiver in suits between members of a joint Hindu 
family especially where the family property consists 
of immovable property, but a receiver may be ap 
pointed in a suit for partition where there is a primj 
facie case of misappropriation by the manager ol the 
family. Mere allegations of waste or misappropria¬ 
tion, however, are not enough. 56 Punj L R 167 : 
AIR 1954 Punj 122 (Pr 3). 

-O. 40, R. l~Partition suit concerning Christian 

family — Appointment of receiver. 

No hard and fad rule can be laid down in the 
matter of appointment of receivers in partition suits. 
The Court has to exercise its discretion in a just and 
proper way as contemplated in Civil P. C. Courts in 
I ravancore-Coch in have always considered it p? oper 
to appoint receivers in partition suits when circum¬ 
stances justified it. So the appointment of one of the 
parties as rcce.ver in a partition suit concerning a 
Christian family c<»iTipo?ei of tenants-in-commor, 
where prima facie the plaintiffs have a snare in the 
properties which are the subject-matter of the sni f . is 
not improper : 20 Coch 151 and 17 Coch 111, Fit! 
on ; AIR 1P35 Mad 402 and AIR 1920 Bom 32 and 
AIR 1948 Pat 195, Disting. 195(5 Ker L T 170 : AIR 
1956 Trav-Co 205 (206) t Pr 2) (DB). 


pany T-Suit by A against B for declaration that he 
was entitled with B to manage affairs of company R 
—Application for appointment of receiver during 
pendency of Suit-Court held had power to appoint 
receiver for going concern —Receiver held entitled 
to perform all d« ties of company R including mana¬ 
ging agency of company T Appointment of receiver 
did not prevent company T from conducting busi¬ 
ness other I ban that covered bv agency agreement- 
194 '-2 Mad L f 382 : 62 Mad F \Y 535 : 194 ) Mad 
W N 5S7 : 1941 19 Com Cas 292 : A I R J950 Mad 
110 (117, 1 IS) (Prs 2, 3, 7) (DB). 


~ O 40, R. 1. - Receiver if can be appointed for s. 
company — Civil Court can appoint receiver w 
respect of company. 


The provisions of O. 40, R l are applicable to l 
cue where the debtor happens to be acumpmy. 
Hence civil Courts have got jurisdiction to appoint 
Receivers at the instance of a creditor in respect of 
assets belonging to a company in deserving cases 
when it is found jmt an i convenient. AIR 195?) Mjd 
116; AIR 1949 AM 112 and AIR 1946 Rah 193 > oil. 
AIR 1925 Cal 817, D.ss. from. ff_R (195‘) \iys 5-,a - 
AIR 1956 Mys 32 (Pr 5) (DP). 


4 (c). Receiver in execution proceedings. 

" C. 40, R. 1 and S. oi (6) — Mode of executing 
a decree — Appointment of rtcJver — J hi mode cf 
execution is lcgol and statutory though appointment 
of receiver is to lie on equitable principies See Ibid 
S. 51 (d). (’63) 67 Cal \V N 350. 

1 D. 40, R. 1 Appointment of receiver in execution 
in respect of tenure in arrears. See Ibid. S. M 
11.R (1955) 1 Cal 122 


4 (c). Administrator and receiver. 

O. 40, R. 1 — Administrative suit — Scope of 


Power ol Court to remove administrator and appoin 

Receiver. See Ibid, O. 20, R. 13. (195S) 2 Andli \V 1 

149. 

--C* 40, R. 1—Remedies under O. 40, R. 1 am 

S. 247, Succession Act—Succession Act (1925), S. 247 

The remedies provi led by S. 247, Succession Act 
and by O. 40. R. i, Civil P. C. are independent of om 
another and the choice reds with the party to seel 
one or the other. 1 he position ol a receiver appointee 
under O. 40, R. 1, is analc gous to that of an adminis 
trator appointed under S. 247, Succession Act, am 
therefore, there is no particular advantage in resortin' 
to one provision in preference to the other. As tin 
choice rests with the party concerned, it is not righ 

for the Couit to interfere with its preference. ]95 

333 : ILU (1951 > Nug 1VS : AIR 1952 Naj 
253 (255) (Ft D) (Pr S). * 

O. 40, R. 1— Jurisd ction of Court—Adminis 

trator of estate appointed by Probate Court — Juris 
diction to appoint receiver. 

\\ here the 1 robate Court has already appointed ai 
administrator and has granted letters of administratioi 
to him another Court, though has jurisdiction, woulc 
reduse to exerci e it when aske i to appoint a receive 
to perform the same duties which the administrate 

11 * i ^ ^^ pei form withou 

tlie intervention of the Couit. (1908) 77 L I C!i 1 

324, Ril on. 1LR31 Pat 978 : 1953 CLJR 17? 
10HOB) 3 ‘ >at 202 (201 ’ 2<)5, 2UG) (l> ‘ A) (prs G - 7 - 8 

■i (<l). Receiver, if can be appointed for 

a company. 

• - O 40, IF I Company R consisting of two shar 
holders A ii no B being managing of agents of com 


*-O. 40, P. 1 —Provident Funds Act (19251, 3 mi 

— F,q>iiiable execution by appointment of Receiver 
if barred : 54 C W N 25 4 : A f R 1950 Cal 
O/erruled. 


e. 

I 


ir.vpicssiy pronioits attachment, 
uitable execution is permissible in a suitable C 3 se ? 
ie Court has. however, a di cretion. The lerms^oii 
which the receiver will be appointed depend on the 
facts of each case. 

The bar imposed by S. ,3 is to attachment of com¬ 
pulsory deposit under a decree or order and not to 
any other form of execution, such as equitable execu¬ 
tion by appointment of a Receiver in respect of 
money standing to the credit of a subscriber to a pro¬ 
vident fu .d A 1 R 1933 Bom 359, Di s from : 4 I R 
1925 P C 178, Rel. on; 54 C YY T N T 254 .* \ I R 195T 
Cal 212, Overruled. 54 Cal YV N 840 :* A I R 1951 
Cal 25 (27) (Pt B) (Prs 14, 15) (DB?. 


O. 40, R. 1; Ss. nL and 60 (k) — Receiver in execc-- 
tion proceedings — Judgment-debtor in service — 
Provident fund money — Appointment of Receiver — 
Provident Funds Act (1925) S. 3 (1). 

The appointment of a Receiver in execution pro¬ 
ceedings has been described as a form of equitable 
relief which is granted on the ground that there is 
no effective remedy by execution at law. Surely it 
an improper use of thxt equitable remedy to employ' 
it to avoid a very definite bar created by statute lav 
to achieving the very object for which the Receiver 
is appointed. Hence, where the decree-holder -s 
unable to attach the provident fund money of the 
judgment debtor as lie at the time is still f n service 
the Court should refuse to direct the appointment oi 
a receiver as the only object ol such appointment is 
to avoid the bar created by 8. 80 (k) of the Code o* 
Civil Procedure and S. .3(1), Provident Funds YoC 
5 4 Cal \V N 254 : AIR 1950 Cal 212 (Prs 2, 3 5 ). 

[Overruled in AIR 1951 Cal 25 ] 
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--O. 40, R, 1—Decree in partition suit — Execution 

—Party in possession of property not sequestrating 
or wasting it — Court would not appoint receiver. 
AIR 1950 Kutch 27 (27) (Pr 1). 

--O. 40, R. 1 and S. 51- Appointment of receiver 

in execution proceedings—Receiver can be appointed 
in execution proceedings Power not restricted only 
as mode of execution under S. 51. 

It is clear from O. 40, R. 1 that the appointment of 
a receiver can be made even after the decree is passed. 
The provision does not indicate that after the passing 
of the decree this power can be resorted to only as a 
mode of execution as contemplated under S. 51. 
There is nothing in the wording of O. 40, R. 1, C. P. 
Code to suggest that a receiver cannot be appointed 
after a decree is passed and an execution petition for 
enforcing the decree has been filed. AIK 1927 Lah 
ISO; A*R 1933 All 227 ; AIR 1940 Lah 32~; MBLJ 
1955 H C R 694, Rel. on; AIR [948 Nag 272. Disting. 

1963 Jab L J 696 : 1962 MPLJ (Notes) 220 : AIR 

1964 Madh Pra 211. 

--O. 40, R. 1—Money decree against mutawalli 

personally — Appointment of receiver to take posses¬ 
sion of wakf property. A receiver can be appointed to 
take possession of wakf property in execution of a 
^aoney decree passed against a mutawalli personally 
to collect the annuity payble to the mutawalli out of 
the wakf income, which annuity is already attached. 
1954 BLJR 16 : AIR: 1954 Pat 364. 

-O. 40, R. 1— Simple moitgage — Suit or execu¬ 
tion of decree thereon — Appointment of receiver— 
When can be made. 

In a suit on a simple mortgage for sale, the Court, 
has jurisdiction to appoint a receiver to take posses¬ 
sion of the mortgaged property and to realise the 
rents, issues and profits of the property. But this 
does not necessarily lead to the conclusion that a 
receiver may be claimed by the mortgagee in a suit 
on a simple mortgage as a matter of right and as a 
matter of course. Ordinarily, a Court of justice 
should be disinclined to take the mortgaged property 
out of the possession of the mortgagor who is en¬ 
titled to continue in possession of the same until 
ownership has passed out of his hands by sale held 
in execution of the final decree in the action. A 
receiver in such a suit, or in execution proceedings 
resulting from a decree in such a suit, can only be 
appointed in exceptional circumstances when a 
special case is made out for putting the property in 
charge of an officer of the Court. AIR 1945 Pat 404 
and AIR 1949 Pat 24, Rel. on. 

Held (1) there were exceptional circumstances in 
the case justifying the appointment of a receiver of 
the mortgaged property. 

(2) It w r as just and convenient to appoint the judg¬ 
ment debter himself to be the receiver instead of a 
stranger. AIR 1952 Fat 23L (232, 233) (Prs S, 9, 10) 
(DB). 


Act n^of 1113), S. 5 (3). AIR 1955 NUC (Trav-Co) 

-P* R. 1- Execution proceedings — Pending 

consideration of objection to execution pursuant to 
notice under 0.21, R. 22, Court can appoint re- 
ceiver. 

The power of a Court to appoint a receiver is very 
wide. The restrictions that there were as regards 
the property over and the stage of proceedings at 
which the power could be exercised no longer exist 
and it is now competent for a Court to appoirt a 
receiver if it appears to be just and convenient so 
to do; such appointment can be made over any pro¬ 
perty and at any time whether before or after 
decree. Such an appointment is justified merely by 
the justice and convenience of the matter as it ap¬ 
pears to the Court and does not depend upon the 
eligibility or otherwise of the reliefs claimed and 
contested in the proceedings before it. 

Court has jurisdiction to appoint a receiver in res¬ 
pect of properties decreed to be surrendered by the 
defendants to the plaintiffs pending consideration 
of the objections to execution filed pursuant to notices 
issued under O. 21, R. 22. The powers conferred 
on the Court under the provisions of O. 40 are 
paramount and can be exercised even overriding 
the limitations imposed by O. 21, R. 22, cl. (]). 
1952 Ker L T 336 : I L R (1952) Trav-Co 742 : AIR 
1952 Trav-Co 308 (309) (Ft A) (Prs 4, 6) (DB). 

-O. 40, R. 1 — Decree directing delivery of pro¬ 
perty with mesne profits — Non-compliance by defen¬ 
dant for more than three years—Process in execution 
for recovery of mesne profits not feasible — Assump¬ 
tion of possession of properties by Court by appoint¬ 
ment of receiver, to be dealt with according to the 
final decision of the Court on objections to execution 
by defendant is justified — When property belongs to 
trust and tie is between two contesting parties, claim¬ 
ing to be proper representative of trust, no question 
of hardship arises. 1952 Ker L T 336 : I L R (1952) 
Trav-Co 742 : A IR 1952 Trav-Co 308 (309) (Pt B) 
(Pr 5) (DB). 

4 (f). Receiver after decree. 

— O. 40, R. 1 and S. 51—Appointment of Receiver 
—Stage for — Can be appointed after a decree has 
been passed and execution application filed—Such 
appointment does not amount to alteration of mode of 
execution. 

There is nothing in the warding of O. 40, R. 1, 
C. P. Code to suggest that a Receiver cannot be ap¬ 
pointed after a decree has been passed and an execu¬ 
tion application for enforcing the decree has been 
filed. The receiver can be appointed even after the 
decree is passed and there is nothing in the provi¬ 
sion to indicate that this pow r er can be resorted to 
only as a mode of execution as contemplated under 
S. 51, C. P. Code. A I R 1939 All 227. Foil.; A I R 
1927 Lah 190; AIR 19.4 Nag 165; M B L J 1955 
HCR 604, Rel. on; AIR 1948 Nag 272, Dist. 
1962 M P L J (Notes) 220. 


-O. 40, R. 1; S. 51 —Appointment of a Receiver in 

execution proceeding in respect of evacuee property 
— Administration of Evacuee Property Act (1950), 
Ss. 4, 17, IS and 30. A 1 R 1950 E P 312, Reversed. 
See Ibid, S. 51. AIR 1951 Punj 431. 

-O 40, R. 1 — Section 5 (3), Cochin Tenancy Act 

enables judgmeLt-debtors to postpone execution in¬ 
definitely by claiming compensation for a new im¬ 
provement every time execution is taken out — 
Amendment suggested—Proper course for Court is to 
appoint receiver. See Tenancy Laws-Cochin Tenancy 


40, R. ] — Receiver after decree Decree for 
don also directing rendition of accounts 
ion as to accounts still to take place Court 
point receiver. 

ugh a suit for possession of the office of ^ the 

and the trust properties has been decreed i 

of the' prayers contained in the plan * 

is competent, even otherwise than in ex > 

Dint a receiver on the basis that the suiMs 
, when the rendition of accounts directed 

Aanre* still to take place and a final 
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decree in respect of it has to follow. Order 40, R. 1 
comprehends both cases falling within the ambit 
of S. 94 (d) as well as S. 51 (d) read with O. 22, 
R. 11. 

For a suit to end all the issues arising therein 
should have been adjudicated upon and a final decree 
made in respect thereof. Disposal of the suit on one 
or some of the issues or one of some of the prayers 
in the plaint; or passing of a preliminary decree does 
not ipso facto bring to an end the suit itself. If 
therelore, the suit is regarded as pending as it should 
be, there can be no substance in the objection to the 
jurisdiction of the Court to make the order, ap¬ 
pointing the receiver in spite of the decree having 
been passed. 

Even if it is assumed that the suit has ended it 
cannot be said that under O. 40, R. 1 the Court has 
no power except in execution, to appoint a receiver. 
The rule expressly states that where it appears to 
the Court to be just and conven’ent it may by order 
appoint a receiver of any property ‘whether before 
or after decree.’ Hence it is competent for the Court 
to appoint a receiver even after a decree had beei 
passed, otherwise than in execution, though of 
course it would be different matter if the appoint¬ 
ment of the receiver would be inconsistent with the 
decree passed in the suit. In such a case, the Court 
lor that reason, will obviously not appoint a receiver. 
1963 Mad W N 32 : AIR 1964 Mud 39 (40, 41) 
(Ft A)(Prs2,3). 

O. 40, R. 1 (a) — Appointment of receiver — Rule 
empowers a Court to appoint a receiver any time 
before or after a decree —Decree passed, in the nature 
of a preliminary decree for specific performance of 
a contract of assignment of a lease of mining area — 
Order appointing receiver after such a decree held 
proper and legal, inasmuch as it sought to safeguard 
the mining area from depreciation and deterioration, 
during the pendency of further proceedings in the 
matter. (1963) 2 Mys L J 145 (DB). 


O. 40, R. 1 Court has no power to appoint 
receiver to hold charge of property after litigation 
is over. 

The power conferred on the Court bv Q 40, R. I 

(a) to appoint a receiver refers only to JR appoint- 
ment of a receiver in respect of property in i gard to 
which litigation is pending, that is to say, as long as 
the suit remains pending. The Court has no power 
:? dnect the appointment of a receiver, or the con¬ 
tinuance of the receiver already appointed, to hold 
charge ol the property after the litigation is deter- 

9 flwr'm A m ? r^r° Pat 501 ’ Hel - on ; A I R 1945 All 

^ ft?, 28 Fa! 9S9 . A I Pi 1950 Pat 

1S4 (190) (i t C) (Pr 15) (DB). 


^ ?\'- I i C i CC ‘ ver ‘ , can * )c appointed of property 
not liable to attachment and sale in execution. 

O. 40. R. 1, ?• 51-Decree for future mainten- 
ance - Government s right to appointment of receive. 

S 6f, !'n win T transfer of Property Act (1882) 
5. 6 (dd). See Ibid, S. 51. AIR 1950 Orissa 220. 

l.See also AIR 1951 Cal 25 in N. 4 (e)— Ed ] 


5. Powers of receiver. 

(a) ‘ All such powers, as to 

defending suits. 

himself has ” 


bringing and 
as the owner 


(b) Realization of property. 

(c) Collection of the rents and 
thereof.” 


profits 


(1908), O. 40, R. 1, Note 4 (f) 453 

5. Powers of receiver. 


O. 40, R. 1 (d)—Receiver appointed in suit by 
purchaser of shares against shareholder whose name 
was'still on register of company - Court cannot direct 
company to allot share*' to receiver and enter his 
name in register—Company cannot recognise trust— 
Court cannot also give directions, so to nullify right 
acquired by company under S. 105C, Companies Act 
to allot shares-Companies Act {1913), Ss. 33 and 105C< 

A company issued new shares and sent the relevant 
papers to be filled in by the shareholder^. One of the 
shareholders w ho had sold some of his shares but 
whose name was still on the register of the company 
in respect of^ those shares, accepted new shares in 
respect of only those which he still held and declined 
to accept them in respect of shares which he had sold* 
even upon a requisition by the purchaser. Thereupon 
the purchaser filed a suit. A Court Receiver was 
appointed. The Receiver called upon the company to 
a lot to him the shares in question and put his name 
on the register ol shareholders. The company decli¬ 
ned to do so. In a suit by the receiver against the* 
company : 

Held, that the leceiver was not a shareholder and 
he could not apply to be registered as a holder of 
new shares in his own name. I here was no applica¬ 
tion by an existing shareholder as such, and the com¬ 
pany would be justified in refusing to enter his name 
on the register. Under S. 33, Companies Act, the com¬ 
pany was not bound to take notice of any trust, ex¬ 
press, implied or constructive, and if thecompanv regis¬ 
tered the Receiver, as a shareholder, it would be taking 
notice of the trust. Court could not possibly compeT 
the company io pul on its register a person who was 
a complete stranger and who had nothing whatever 
to do with the company. Issue of fresh shares could 
only be made ui der S. 105C to a person who was 
already a shareholder of the company. The Court 
could not look upon the application, made by the 
Receiver as having been made on beha'f of the share¬ 
holder since he did not say in his application that the 

shareholder hau got anything to do with the 
application. 

Held further that in this suit by the Receiver, the 
Court could not order the company to put the name 
of the shareholder in respect ol those shares which 
he had declined to take and then direct Lim to trans¬ 
fer those shares to the receiver. An important statu¬ 
tory right had acciued to the company, and that statu¬ 
tory right was that on the expiry of the time limit, 
the company was entitled to dispose of the shares not 
applied tor in such manner a, it thought most benefi¬ 
cial to the company. 51 Horn h it 329 : AIR 1956 
Bom 76 (82) (Ft D) (Pr 8) (DB>. 


va. hu, l aj — receiver entitled to evict tenant 
is a landlord -Right of cultivating tenant cannot be 
affected by subsequently appointed Receiver. It mav 
be difficu't to contend that the Receiver is not the 
landlord in view of the powers that may be conferred 
by the Court under 0.40, R 1(d), Civil P. C. The 
Receiver is entitled to bring and defend suits, collect 
rents and execute cocuments as the owner himsell 

Further under S. 2(e) of Madras Cultivating Tenants 

I rotection Act landlord is a person entitled to evict 
the cultivating tenant. Hence it is difficult to 
see how a Receiver can bp said to be a person not 
entitled to evict the cultivating tenant if powers were 
conferred on him under O. 40, Civil p. C See 
Tenancy Laws —Madras Cultivating Tenants Protec¬ 
tion /ict (25 of 1955), S. 3 (1). (’65) 78 Mad L \V 29. 


(d) Power as to the execution of documents as 
trie owner himself has. 

(c) Delegation of duty by’ receiver. 


w. au, n. i —interim receiver 


. ^ .. ■ r ~, ..—a uwtrs or — sale 

1 e * ecutl °» o[ decree against insolvent - Interim 
Receiver directed by Court to take possession of insoll 
vent debtor s property — tie can apply under O. 21. 
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y* ^9' Eode to set aside sale. See Provincial 
Insolvency Act (1920), S. 20. AIR 1963 Mad 156 (FB). 

—“O 40, R. 1— Powers of receiver - Partition suit— 
to take possession of property — (Tenancy 
Bibar Land Reforms Act (30 of 1950), Ss. 3(1) 

Subsequent to the institution of a suit for partition 
ot certain properties which included mica mines the 
properties were notified by the Government to have 
uassed to and vested in them under the provisions of 
tie Bihar Land Reforms Act. As the plaintiff was not 
directly working the mines at the commencement of 
the Act he lost all his rights in law to the properties 
including the mines as a result of the vesting. 

Held, that under the crcumstances (he plaintiff’s 
suit for partition must be held to have become infruc- 
tuous aster the vesting of the properties including the 
nines in the Government. Therefore the receiver of 
the mines who was appointed by the Court after the 
plaintiff had lost all his right in law to the properties 
had no right to take possession of the properties. 
1957 B L J R 57 : 1956 Pat L R 552 


-O. 40, R. 1—S. 8, Arbitration Act (1940)—Applu 

cation under section —Who can make — Application 
by receiver in his own name. 

The receiver may institute legal proceedings in his 
own name for the recovery of the claim if he is em¬ 
powered to do so in a suit in which the ownership is 
completely represented. In such proceedings he has a 
capacity apart and distinct from the owner. The 
owner is not the person who has instituted the pro- 
ceedings. An application by the receiver invoking S.8 
Arbitration Act cannot, therefore, be said to be an 
application by the owner of the claim who as a party 
to the arbitration agreement can invoke the machi¬ 
nery of S. 8. The receiver himself also cannot be said 
to be a party within the meaning of S. 8. He is 
entitled to enforce the claim arising out of the con¬ 
tracts containing the arbitration clauses, but he is not 
bound to carry out the obligations under the contract. 
(’52) 56 Cal W N 436 : AIR 1953 Cal 385 (386, 387) 
(Pt D) (Prs 14, 15, 16 and 17). 

5 (b). Realisation of property. 


5 (a). “All such powers, as to bringing 

and defending suits.as the 

owner himself has.” 

® O. 40, R 1 and O. 6, R. 17—Powers of Rece ; - 
ver Authority, to ‘collect debts’— Feceiver entitled 
to institute suit in his own name — Misdescription of 
plaintiff in cause title—Amendment of plaint can be 
allowed at any time. 

A Receiver who has been authorised by the order of 
a Court to collect the debts due to a film is entitled 
•O institute a suit in his own name for the recoveiy of 
debt provided he does so in his capacity as a Receiver, 
.‘he authority ‘to collect the debts’ being wide enough 
to empower him to take such legal steps as he thinks 
necessary including instituting a suit Where a suit 
is so instituted and even if it is considered appro¬ 
priate for the Receiver to show in the cause title that 
R was the firm which was the real plaintiff and that 
the firm w as suing through him it is merely a case 
of misdescription and the plaint can be amended at 
any time for the purpose of showing the correct 
description ol the plaintiff. The question of limitation 
would not arise in such a case. I L R 34 Cal 305, 
Approved. Ku'apati Venkata Mallaya v. Thondepu 
itomasvvami and Co., (1963) 2 SCJ 483: (1963) 
SCO 785 : ( 1963) 2 AndhW R (S C) 110: (1963)2 
Mad L j (SC) 110: 1963 Supp 2 SCR 995: 

A I R 1964 S C SIS (S22) (Pt A) (Pr 13). 

-O. 40, R 1 (1) (d) — ‘Owner’ — Meaning of — 

Feceiver 

Th e dissolution of a firm leads to the dissolution 
of partnership as between partners, but the partner¬ 
ship itself subsists, though only for the purpose of 
winding up its business and adjusting the rights of 
the partners inter se. In respect, therefore, of a Recei¬ 
ver appointed in a suit for dissolution of partnership 
with powers invested in him under O. 40, R 1 (d), 
the word “owner” i.i that clause will refer to the 
partnership itself and not only to a partner And the 
Receiver so appointed by the Court will have all the 
powers of the partnership itself, subject to the 
superintendence of the Court. 60 Bom L R 1329 : 
ILK (1959) Eom 307 : A I R 1960 Bom 424 (427) 
l?t B) (Fr 8) (DB). 

-Q. 40, R 1 — Administration suit for framing 

scheme for debutter property—Alienation of propeity 
challenged —Alienee not parties— Court can appoint 
receiver and authorise him to file suit on title for 
recovery of propeity — Suit by receiver is maintaina¬ 
ble. I L R 35 Mad 578, A I R 1937 Bom 244, Disting. 
AIR 1963 Cal 647 (652, 654) (Ft A) (Frs 16, 17, 20, 

2li 22). 


O 40, R. 1—Powers of interim receiver—Court 
receiver appointed pending suit for partition clothed 
with ell powers under R 1 (d) — Can file a winding 
up petition lor realisation of property—Debt due to 
joiijt family from company—Court receiver is credi¬ 
tor of company-entitled to give notice under Ss. 434 
and 439, Companies Act and file a w inding up peti¬ 
tion—Companies let (1956), Ss. 434 and 439. 

A Court Receiver appoii ted pending a suit for parti¬ 
tion of joint family properties, and clothed with all 
the powers under O. 40, R. J, C. P. Code, can present 
a winding up petition A proceeding commenced by 
filing a winding up petition is one for realisation of 
the property and therefore when the Court Receiver 
is clothed with all the powers under O 40, R. 1 (1) 
(d) it mmt be held that be is clothed with the power 
to file a winding up petition for the purpose of realisa¬ 
tion of the property the benefit of which w'ould enure 
to all the creditors of the company. 

Under English la w if a receiver can maintain an 
action at law in his own name, he can be a good 
petitioning creditor and can present a bankruptcy 
petition. The position in India is more clear and 
unambiguous. Once a Court appoints a receiver under 
O. 40, R. 1 with all the pow r ers mentioned in Cl (d) 
of sub.r (L». the property in respect whereof he is 
appointed is in custodia legis and no party to the 
litigation except (he receiver is entitled to deal with 
suen property. Such a receiver is entitled to file a suit 
in his own name. AIR 1964 S C 818 and AIR 1937 
Bom 244, Rel. on. Though the debt in respect whereof 
a statutory notice was issued by the Court Receiver 
was really a debt due to the members of the joint 
family, the Court Receiver who has been appointed 
in a partition suit and had assumed management and 
administration of the entire joint family properties 
ior the benefit of such parties who may be ultimately 
ftund entitled thereto, would be a good petitioning 
creditor for filing a winding up petition because such 
a receiver is entitled to maintain an action in his own 
name. Reading Ss. 434 and 439 of the Companies Act 
along wiih O. 40, R 1, the Couit Receiver would be 
a creditor of the company and as such would be 
entitled to present the winding up petition 67 Bom 
L B 294 : I L R (1965) Bom 531 : AIR 1966 Bom 4 
(9) (Pt A) (Prs 7, 8). 


5 (c). “Collection of the rents and profits 
thereof.” 


>.40, R. 1 - Deed - Construction - Rent or 
” Agreement of parties authorising Receive 
ceive rents and profits from tenants and 
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Receiver, if empowered to settle compensation with 
Government. 

Where an agreement of the parties appointing a 
Receiver authorises him to demand and receive the 
rents and profits of the property from the present and 
duture tenants and occupiers thereof, and the pro¬ 
perty is requisitioned by Government the Receiver 
has no authority under the agreement to enter into a 
contract with Government as to the amount of com¬ 
pensation payable to the owner. Compensation is not 
included within the term “reiT and/or profitft is 
something more than rent or profit. AIR 1952 Cal 915. 

-O. 40, R. 1—Suit for arrears of rent and eviction 

of tenant — Appointment of receiver to collect rents 
—If amounts to order of eviction. 

An order appointing a receiver to take possession 
of the building so as to collect the rents, passed in a 
suit for arrears of rent and eviction of a tenant cannot 
be said to be an order of eviction of the tenant as 
contemplated by the Lease and Rent Control Order. 
The Receiver order is merely intended to preserve the 
property for the benefit of the party who may ulti¬ 
mately succeed in the suit. The Court taking custody 
ol the property through its Receiver cannot be said 
to be evicting the tenant in the sense in which it is 
understood in law. I L R (1957) Ker 411: 1957 Ker 
L J 740 : 1937 Ker LT 754 : AIR 1953 Ker 303 (304) 
(Pr 2) (DB). 

-O. 40, R. 1 — Appointment of receiver to collect 

mesne profits from crops on land —Legality. 

The powers of a Court in the matter of appoint¬ 
ment of a receiver are large enough to protect the 
interests of the parties in respect of a future claim so 
long as that claim is within the scope c f the suit. 
Thus in a suit for recovery of future mesne profits, a 
receiver can be appointee to collect the profits from 
the crops standing on the land. Such a collection 
does not amount to premature collection of ‘Pattom’. 
1957 Ker L T 1244 : AIR 1953 Ker 250 (251) (Pt A) 
<Pr 2) (DB). 

-O. 40, R. 1 — Receiver to collect crops —Tenant 

not evicted. 

The appointment of a receiver for crops does not 
amount to an eviction of the tenants in actual posses¬ 
sion. The attachment of the crops raised by a tenant 
does not amount to eviction from the holding and 
the appointment of a receiver for the crops stands on 
no worse footing 1957 Ker L T 1244 : AIR 1958 Ker 
250 (251) (Pt C) (Fr 4) (DB). 

-O. 40 R. 1 — Surrender of unexpired portion of 

lease not accepted by landlord—Liabiliiy for payment 
of rent does rn t cease—Appointment of receiver made 
to save property from l>ing fallow does not change 
possession. 75 Mad L W 378 : (1962) 2 Mad L J 394: 
1962 Mad W N 653: AIR 1962 Mad 439 (442) 
(Pt A) (Pr 16). 

-O. 40, R. 1 — Suit for arrears of rent — Appoint¬ 
ment of receiver — Powers of Receiver — Eviction of 
cultivating tenant—(Tenancy Laws — Madras Culti¬ 
vating Tenants Protection Act (25 of 1955), S. 3). 

A receiver can be appointed by the Civil Court in 
a suit for recovery of arrears of rent. A Receiver can 
exercise all the powers except that of dispossessing 
the cultivating tenant. It is open to him for instance 
in the management of the estate for which he is 
appointed Receiver by Court on behalf of both parties 
and which property he holds in custodia legis, to get 
that cultivating tenant attorn to him inasmuch as he 
'has stepped into the shoes of the landlord for the 
ti ne being. But he cannot dispossess him in contra¬ 
vention oi the provisions of Madras Act 25 of 1955 
and if he has to evict that cultivating tenant in 
tpursuance of his management of the estate, he must 
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do so only under the provisions of that Act. 71 Mad 
L W 521» (1958) 2 M L J 216 : 1958 Mad W N 603. 

-O. 40, R. 1 — Powers of Receiver — Power to 

collect rents. 

Where during the course of a suit for dissolution 
of partnership and rendition of accounts a receiver 
is appointed, and in that capacity he lets a portion 
of the property to one of the partners and later 
applies for orders for recovery of arrears of rent, and 
the Court passed an order for recovery. 

Held, that the receiver is as much subject to the 
law of the land and the procedure prescribed thereby 
as any other litigant and accordingly it was r ot open 
to him to move the Court in this manner and obtain 
orders of this character. Semb’e. The Receiver must 
file a regular suit for rent. AIR 1951 Raj 152 (153) 
(Pr 3). 

5 (d). Power as to the execution of docu¬ 

ments as the owner himself lias. 

— O. 40, R. 1 (d) — Receiver, powers of—Power to 
execute promissory notes and make payments to 
creditors. 

The authority of a Receiver depends on the nature 
of the power with which he is invested. Where a 
Receiver is appointed in a suit for dissolution of 
partnership and is authorised under O. 40, R. L (d), 
Civil P. C., to recover outstandings, make payments 
and to execute document on behalf of the partnership 
then the Receiver L entitled net only to execute and 
rene\v pronotes in fa/our of a creditor of trie partner¬ 
ship firm in respect of his dues, but also to make part 
payments towards the outstanding debts of the firm 
which would save the bar of limitation. AIR 1910 
Bom 119 and AIR 1919 Mad 810 and AIR 1937 Mad 
704, Rcl. on; (1858) 25 Beav 42L and AIR 1937 Bom 
81. Outing. 60 Bom L R 1329 : I L R (1959) Bom 
307 : AIR 1960 Bom 424 (427, 430) (Pt A) (Prs 5, 6, 
16) (DB). 

5 (e). Delegation of duty by receiver. 

-O. 40, R. 1 (1) (d) — Receiver invested expressly 

with power to settle land with cultivators without 
authority to delegate his functions — Manager autho¬ 
rised by receiver to execute leases for land — Lease 
executed by manager is not valid. 1904 All W R 
(H C) 696. 

6. The receiver is an o'ficer of the Court. 

(a) Possession of receiver enures for the bene¬ 

fit of the true owner. 

(b) Attachment of properties in the hands of 

receiver. 

(c) Suits by or against receiver — Leave of 

Court. 

(d) Debts incurred by receiver in the course 

of business. 

(e) Remuneration of receiver. 

6 The receiver is an officer of the Court. 

•-O. 40, R. 1—Party to suit'in possession of pro¬ 

perty under an arrangement by receiver—Receiver 
entitled to possession after expiry of the term—Court 
can direct party to put receiver in possession. 

Under O. 40, R. 1. a receiver is an officer or repre¬ 
sentative of the Court and he functions under its 
directions. The Court may, for the purpose of enabl¬ 
ing the receiver to take possession and administer the 
property, by order, remove any person from the pos¬ 
session or custody of the property. Further, when a 
person is a party to the suit the Court can direct the 
receiver to remove him from the possession of the 
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property even if the plaintiff has not a present right 
to remove him. 

Thus, where the appellant was a party to the suit 
and the Court, through the Receiver, took possession 
u mill and thereafter the Receiver, during 

the course of the administration of the property, 
under a compromise arrangement for running the 
mills, leased out one of the mills to the appellant 
with an express condition that the appellant should 
redeliver the property to the Receiver on the expiry 
oi the lease and the term of the lease had expired; 

Held, that the Court was legally competent to con¬ 
fer a power on the Receiver under O. 40, R. 1 (1) (d) 
to recover the property from the appellant. Hiralal 
Patni v. Loonkaran Sethiya, ILR (1961) 2 All 389 : 
(1962) 2 S C J 418 : (1962) 1 S C R 868 : AIR 1902 
SC 21 27, 28) (Ft B) (Prs 13,14). 

R. 1—Receiver — Adverse possession. A 
receiver is an officer of Court and is not a particular 
agent of any party to the suit, notwithstanding that 
in law his possession is ultimately treated as posses¬ 
sion of the successful party on the ermination of the 
suit. To treat such receiver as plaintiff’s agent for the 
purpose of initiating adverse possession by the plain¬ 
tiff would be to impute wrong doing to the Court and 
its officers. See Limitation Act (1908), Art. 144 AIR 
1957 SC 314. 

O. 40, R. 1 — Receiver appointed in case is not 
successor or transferee of party. See U P. Land Re¬ 
venue Act (3 of 1901), S. 34. 1965 All W R (IIC) 209. 


-O. 40, R. 1 (d) — Receiver appointed by High 

Court—Accounts to be given to Court below—Juris¬ 
diction of High Court to give directions superseding 
those of Couit below. 

When a receiver is appointed by the orders of the 
High Court but he is directed to submit his accounts 
to the lower Court and that Court is authorised to 
issue necessary directions to him, the receiver is still 

an officer of the High Court and the Court below in 

givirig the directions exercises a delegated power. As 
the receiver continues to be an officer of the High 
Court and the officer continues to have seisin of the 
case, it is open to High Court to set aside the direc¬ 
tions of the Court below and to give such directions 
to the receiver as it considers just in the circumstances 
of the case. 1956 All L J 484 : 1956 All W R (HC) 
782 : AIR 1956 All 665 (667) (Pt B) (Pr 13) (DB). 


» —U. 40, R. 1 and T. P. Act (1882), Ss. 76, 100 — 
Mortgage suit Appointment of Receiver to collect 
rents and profits — Effect—Mortgagee, if entitled to 
first charge overcollections-Crown debts—Priority- 

l? 31 Mad 626, AIR 1935 Mad 410 and AIR 
1939 Mad 402, Overruled. 


An order of appointment of a Receiver in an action 
by a simp.e mortgagee or an equitable mortgagee to 
recover the mortgage amount with a direction to him 
to collect and deposit to the credit of the suit the 
rents and profits from the hypotheca, but without an 
order or appropriation or allocation of the same in 
f avour of the mortgagee, does not amount to a charg¬ 
ing order in favour of the mortgagee over the said 
collections. Independently of an order cf appoint¬ 
ment of a Receiver a simple mortgagee or an equitable 
mortgagee or a charge holder in respect of an immov¬ 
able property has r.o security over the rents and pro¬ 
fits accruing from that p operty. The mortgagee can 
have do greater lights over such collection by reason 
only of such appointment of a Receiver. Hence such 
a mortgagee cannot claim a priority over such col- 
lection in preference to Crown debts. AIR 1931 Madi 
620; AIR 1935 Mad 410; AIR 1S39 Mad 402, Over¬ 
ruled.; AIR 1940 Mad 703; AIR 1953 Mad 704 con- 
elusion agreed to and not the reasoning. AIR 1934- 
Rang .8, Followed. AIR 1934 Rang 321; AIR 1936 

Rang 290 and ILR (1957) Andhra Pradesh 505, Dis¬ 
sented from. 


The rule of priority of Crown debts can apply and 
be enforceable only as between unsecured creditors 
of equal degree. The priority of the Crown cannot 
rank as against a secured creditor so as to deprive 
him of his security or to affect or injure his rights as 
such secured creditor. The Collector of Tiruchira- 
palli v. Trinity Bank, 74 Mad L W 502 : (1961) 2. 
Mad L J 398 : 1961 Mad W N 460 : ILR (1961) Mad 
1158 : (1962) 44 ITR 189 : AIR 1962 xMad 59 (62,*70: 
74) (Prs 10, 32, 33, 46, 50, 52j (FB). 


O. 40, R. 1 and O. 21, R. 94 — Receiver’s sale — 
Confirmation by Court. 

A sale by the Receiver is a sale held on behalf of all 
parties interested in the litigation subject to supervi¬ 
sion over the acts of the person appointed by the 
Couit. AIR 1945 Cal 387 and ILR 34 Cal 305 and. 
MW 1940 Cal 357 and ILR 17 Mad 501 and ILR 22 
Cal 1011 (PC) and AIR 1924 Cal 000, Rel. on. 


-O. 40, R. 1 — Receiver entitled to protection of 

Court — If he is proceeded against, guidance and 
necessary funds should be provided — Order can be 
passed even after the suit is decided. 

Receivers are officers of the Court and usually res¬ 
ponsible persons are appointed for the preservation 
of the subject-matter of the suit or litigation in the 
interest of both parties. If a Receiver is being pro¬ 
ceeded against whether in civi', criminal or any 
other Court for an> thing done or purporting to be 
done in his official capacity the Receiver is entitled 
to the protection of the Court and to necessary gui¬ 
dance and necessary funds, for the protection of his 
action. Suitable order in this respect can be passed 
even after the decision of the suit. If any objection is 
taken on the ground that the act of the Receiver was 
mala fide or not bona fide it will be altogether 
a different matter for the Court to consider while 
sanctioning the expenditure in such cases. 1963 Msh 
L J (Notes) 30. 

-O. 40, R. 1—Appointment of one of co-owners as 

common manager—Suit by cc-owners against gomasta 
appointed by common manager for accounts—Main¬ 
tainability - Comparison between position of common 
manager and receiver. See Tenancy Laws — Bengal 

Tenancy Act (8 of 1855), S. 95. (’57) 61 Cil W N 
489. 


Such a sale can either be confirmed by the Court or 
need not be accepted by the Court. The procedure 
prescribed for execution sale under O. 21, C. P. Code, 
is not applicable to such sale. AIR 1951 Mad 9S0, 
Rel. on. 1957 Mad W N 168 : AIR 1957 Mad 763. 
(763, 764) (Prs 8, 9, 11). 

— O. 40, R. 1—Position and functions of receiver— 
Possession of receiver—Nature of. 

There may be cases where the receiver does every 
conceivable thing and there may be cases where he 
does only a very few things. But, in every case, where 
he is appointed as general receiver under O. 40, R. 1 
he is a receiver and officer of Court in respect of the 
property, and when pos c ession is passed to him either 
physically, or legally, by operation of law as where 
the party himself is made receiver, it is obvious that 
the possession is no longer with the original party. 
ILR (1955) Mad 1151 : (1955) 1 Mad L J 439 ; AIR 
1955 Mad 252 (257) (Pt B) (Pr 17) (DB). 

-O. 40, R. 1 - Receiver - Plaintiff in mortgage 

suit appointed receiver — Purchase of suit P rjpc,t .*J 
without Court’s sanction in execution sale — It voi 
or voidable —Remedy of persons interested - Failur 
of Hindu joint family manager defendant L 
have sale set aside — Fffect — Minor member 

Rights of. 
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A receiver is in a fiduciary relationship to the 
owners of the property over which he is appointed 
receiver. For that reason, the law prohibits a pur¬ 
chase of the property by him without the sanction of 
the Court. To permit him to purchase the property 
without such sanction would be to put him in a 

S osition where his interest would contiict with his 
uty. But this rule is intended only for the benefit of 
the owmers of the property. That benefit can be waived 
by them and they can affirm the sale. If all parties 
affected are sui juris, they may of course elect to 
affirm the sale. Accordingly where the plaintiff ap¬ 
pointed receiver in his mortgage suit purchases the 
property in Court auction sale without the sanction 
of Couri; the sale is not nullity. It is only liable to 
be set aside in appropriate legal prcceedings at the 
instance of the judgment-debtors or the other mem¬ 
bers of the family. Such appropriate remedy was to 
apply for relief in execution proceedings and an 
independent suit did not lie. 

But where such a sale is confirmed without any ap¬ 
propriate proceedings being taken to have it set aside 
the orter of confirmation becomes final so far as the 
judgment-debtors are concerned and the decree-holder 
purchaser gets an indefeasible title. 

Even if a minor member or other member of the 
Hindu judgment-debtor’s joint family was not a party 
to the suit, proceedings taken against the manager of 
the oint family will bind all the members of the 
fami y including minors and a member though not 
impleaded as party will be bound by it. If the 
manager did not take any action to have the sale set 
aside the members of the fain ily are bound by the 
omission even if the minor alleges negligence on the 
part of the manager. The father’s guardianship over 
the minor does not cease on the passing of the 
decree. 

1 he members of the family can elect to avoid the 
sale by appropriate proceedings and if they do so 
elect it will be avoided without proof of any loss or 
damages, if fer any reason I he persons interested in 
the property lose their right to have the sale set aside 
then the position is as if they have affirmed the sale 
and there are no further independent rights. Accord¬ 
ingly the members of the judgment-debtor’s family 
had no independent right to a^k lor a declaration 
that the property was he’d in trust bv the purchaser 
for all the persons interested in it. 05 Mad L W 799: 
(1952) 2 Mad L J 294 : 1952 Mad W N G3L : A I If 
1953 Mad 822 (823, 82 4) (pt A) (Frs 3, 4,5,9) 
(DB). 


-O. 40, R. 1 — Rece iver in suit for administration 

and possession of land-Position of— Party to suit in 
whose fuvtur land is settled by receiver cannot 
claim protection as tenant — Orissa Tenants Protec¬ 
tion Act (3 of 1048), S. 5. 

Where a receiver was in possession of the suit lands 
on behalf oi the contending parties who vveie assert¬ 
ing their rights to remain in possession and manage¬ 
ment of the property, the paity who was given the 
land for cultivation by the receiver, in the event of 
the suit being decided against him and the receiver 
discharged cannot contend that he is a tenant under 
the receiver within the meaning of S. 5 of the Orissa 
Tenants Protection Act and as such is not liable to 
be evicted even by the Court. 

1 he legal position of a receiver is not the same as 
that of a landlord and as such, the party in whose 
favour the land was settled by the receiver was not 
entitled to the protection under S. 5 of the Orissa 
Tenants Protection Act. The receiver is only an officer 
of the Court and holds the property only during the 
continuance of the litigation between the parties 
The proprietary right all along remains with the 
true owner to be ultimately found by the Court and 
until a case reaches its finality, neither party can 


claim that he is the true owner nor can it be said 
that the receiver was holding the property on behalf 
of any particular party. The title o' the true owner 
cannot in any way be affected, either b> the appoint¬ 
ment of the receiver or by the termiiiition of his 

office. AIR 1C38 Pat 013, Dist. ; A I R I960 Ker 212, 
Rel. on. 

^ Further, when a person is a party to the suit, the 
Courts can direct the receiver to remove him from 
the possession of the property even If the plaintiff 
has not a present right to remove him. A I R 1962 
S C 21, roll. ILR (1963) Cut 401 : AIR 19G3 Orissa 
142 (144) (Pr 7). 

-O. 40, R. 1 — Receiver in execution — Money 

realised by — Right of State to claim priority in res¬ 
pect of debt due to it. 

A Receiver is not the agent of the judgment-credi¬ 
tors in execution of whose decree he is appointed. 
It is equally wrong to assume that moneys realised by 
him belong to the judgment-creditors. AIR 1923 
Mad£05 and ATR 1938 Mad 300 (FB). Rel. on. Money 
realised by a Receiver appointed at the instance of 
an attaching creditor does not make him a secured 
creditor. The realisations made by the receiver are 
in custodia curiae and till they are paid to the decree- 
holder the Court on receiving notice of a debt due 
to the State is bound to recognise its right to priority 
in the matUr of payment of its debts out of those 
moneys. I L R 33 Cal 1040 and A 1 R i'^30 Mad 1^2, 
Foil. I L R (I960) 1 Punj 809 : A I R 19G1 Punj 292 
(295) (Pt C) (Pr 15). 

-O. 40, R. 1 — Purchase by receiver without 

Court’s sanction. See Ibid, O. 21, R. 72. A I R 1955 
N U C (Trav-Co) 1910 (DB). 


G (a). Possession of receiver enures for the 
benefit of the true owner. 


® O. 40, R. 1—-The doctrine of receiver's posses¬ 
sion being that of the successful party cannot be 
pushed to the extent of enabling a person who was 
initially out of possession to claim the tacking on of 
Receiver’s possession to his subsequent adveise pos¬ 
session. Lakshmi Reddy, P. v Lakshmi Reddy, L., 
1957 S C A 197 : 1957 S C J 24S ; (1957) 1 Mad L j 
(S C) 46 : (1957) 1 Andh W R (S C) 46 : 1957 S C R 
195 : AIR 1957 S C 314 (319) (Pt C) (Pr G). 

-O. 40, R. 1— Possession of receiver is possession 

of successful party —Principle cannot be extended to 
a case of a panchayatdar put in possession of the 
property. See Limitation Act (1908), Ait. 142. AIR 
19G3 Andh Fra 121 (DB). 


40, R. 1 — Scope — Receiver — Nature and 
character of possession. 

A Court or receiver taking possession of property 
in suit, does not thereby derive any title to it, much 
less any interest in it, not even a right of possession 
except for administering or managiog or preserving, 
it for the benefit of the party rightfully entitled to it; 
if so, there is no interest to transfer or to convey. Id. 
administering the propeity, a Court cannot act 
directly but has perforce to function through the 
agency of others; in this respect, unlike the Court, a 
receiver can if he so intends or if the circumstances 
warrant, act by himself, but in the generality of cases 
he may find it necessary or expedient not to do so 
but only through others. 1959 Ker L R 1405 : 1959 
Ker L J 1430 : 19G0 Ker L T G8 : I L R (1900) Ker 
417 : AIR 1960 Ker 212 (214) (Pt C) (Pr 6) (DB). 


-O. 40, R. 1 — Receiver’s possession and adverse 

possession. See Limitation Act (1908), Arts. 142 and 
144. (’65) 31 Cut L T 361. 

"7 O- 40, R. 1—Eilect of appointment — Possession 
of receivers-Interference with - Offence. See Con¬ 
tempt of Courts Act (1952), S. 3. 1958 Cr L I 15 °o . 
AIR 195S Punj 471. * 
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O. 40, R. 1—Termination of custody of property. 

With the confirmation of the sale and the delivery 
of the properties to the auction-purchaser the pro¬ 
perties cease to be in the custody of the Court 
through its Receiver a opointed in the execution 
proceeding. AIR 1952 Trav-Co 64 (65) (Pt A) (Pr 3). 

6 (b). Attachment of properties in the hands of 

receiver. 

•-9* B* 1 ““Property in custody of Receiver— 

Sale without leave of Court—Validity of sale— 
Principle. See Berar Land Revenue Code (1928), 
S. 157. AIR 1953 S C 725. 

O 40. R. 1-Receiver—Position and functions 
of ““Attachment of property in possession of Recei¬ 
ver-Leave of Court. 

A receiver appointed by a Court is an officer of 
the Court. No one can proceed against a receiver 
without first obtaining the leave of the Court appoin¬ 
ting him. Even when leave to sue has been given, 
if execution of the decree against the receiver by 
attachment and sale of the properties in his posses 
sion is desired, Iresh leave has to be obtained of the 
Court appointing him However, such permission is 
only necessary when it is proposed to proceed 
against the receiver direit. AIR 1923 Mad 144, AIR 
1928 Pat 321, AIR 1924 Mad 491, Rel. on. 

There is another method provided under O. 21, 
R. 52. V\ here execution is desired in respect of 
property in the hands of a receiver or other officer 
of a Court the procedure laid down in that rule may 
be followed and in such a case there is no necessity 
of leave of the Court appointing the receiver being 
obtained in the first instance. 1953 All L J 394: 

1953 All WR (HC) 386: AIR 1953 All 717 (717) 
(Pr. 5) (DB), 

-O. 40, R. 1—properly in possession of Court 

receiver—Sale without leave of Court—Etfect —Sale 
onlv voidable. 

Where a property has gone into the possession of 
a receiver appointed by a Court, its sale either by 
private treaty or by its owner or in invitum as in a 
court sale without the leave of the court which 
appointed the Peceiver is only voidable. This is 
not because the person who is the owner or the 
court which brings the property to sale has no 
right or jurisdiction, as the case may be, to effect 
such a sale. But the property being in the posses¬ 
sion of the receiver and, therefore, in custodia legis, 
no process without the leave of the Court which 
appointed the receiver can be levied upon such pro¬ 
perty. This aspect is not specifically mentioned by 
R. 1 of O 40, C P. Code, but is part of the common 
law of Receivers. It is only where there is a total 
lack of jurisdiction to bring the property to sale in 
execution through court that the sale becomes void 
as one without jurisdiction. But where the Court 
is otherwise competent, and. has jurisdiclion, the 
sale effected in exercise of that jurisdiction is not 
rendered void on account of w’ant of leave of the 
court which appointed the receiver. AIR 1944 Mad 
372 and 1LR (1955) Mad 675, Foil.; MR 1958 S C 
725, Dist. 1962 Mad W N 518: ILR (1963) Mad ^3: 
75 Mad L W 533: AIR 1963 Mad 33 (34) (Pr. 3) 
(DB). 

-O. 40, R. 1—Leave of Court - Necessity. 

Sale of property in hands of receiver—Absence 
of leave of Court—Effect. AIR 1944 Mad 372 and 
AIR 1945 Mad 13, Applied. AIR 1955 NUC (Mad) 
2122 (DB). 

-O. 4ft, R. I — Receiver appointed id a partition 

suit pending drawing up of final decree—Receiver 
fo take possession of property — Nothing else w ? as 
stayed — Order beld did not oper»te as a stay or 
injunct?' n against execution of decree w ithin S. 15 
of Limitation Act. 


It cannot be disputed that the appointment of a 
receiver operates as an injunction against the parties, 
their agents and persons claimirg under them, re¬ 
straining them from interfering with the possession 
of the receiver, except by permission of the court. 
The general rule is well settled that property in the 
hands of a Receiver is exempt from judicial process, 
except of course to the extert permitted by the ap¬ 
pointing Couit. As a general rule the mere appoint¬ 
ment of a receiver to take charge of property in 
dispute will not suspend the operation of the Statute 
of Limitation. Each ca e, however, is to be decided 
from the terms or intention of the order. If expressly 
or implicitly the order operates as stay of execution 
then the party will get the benefit of exclusion of 
time during which the proceedings are so suspended 
by virtue of Section 15 of the Limitation Act. 

In the present case it was in the ordinary course 
that a receiver was appointed in a partition suit. 
There was nothing express or even implied in the 
order of appoictment to indicate any restriction on 
the right of the parties to execute the decree. The 
decree-holders, therefore, were not entitled to the 
benefit of exclusion of time under S. 15, Limitation 
Act. A I R 1964 Orissa 215 (217, 218) (Pt A) (Pr 9) 
(DB). 

-0.40. R. 1—Scope—Powers of Court-Manner 

in which Court should act in management of pro¬ 
perty in custody of receiver—Sanction to lease out 

property. See Ibid, S. £4. AIR 1960 Raj 192 (DB). 


6(c). Suits by or against receiver—L«ave of Court. 

— O. 40, R. 1-Receiver—Suit against after dis- 
large— Leave -Necessity. 

When a receiver has already been discharged 
lere is no questi >n of any interference with the 
ourt’s management of the property through the 
iceiver and no leave is necessary to bring a suit 
^ainst a receiver after discharge. AIR 1959 Cal /I 
3 t. A) (Pr 1). 

_O. 40, R. 1—Receiver—Suit against — Crant of 

ave - Consideration. 

It will not be proper to give leave to sue the Re¬ 
iver for failure to submit accounts within a moDtn 
; his appointment, when that leave is not being 
ked for on the basis that the petitioner is entitled 
obtain damag p s from the hands of the Receiver. 
IR 1959 Cal 71 (Pt B) (Pr. 2) (DB). 

—O 40 R. I— Leave to sue receiver-Necessity 
lit against receiver-Rule as to leave of Couit- 
?ason for rule stated — Rule applies to procee ing 
t standardisation of rent under West Bengal Bent 
antrol Act — Leave subsequently obtained cures 
Tect - (Houses and Rents—West Bengal Bremis . 
3 nt Control (Temporary Provisions) Act (1/ 

)50), S. 9). AIR 1955 NUC (Cal) 5902 (DB). 

—O. 40, R I - Suits by cr against receiver— Leave 
Court—Farm and scope of. 

Scope of leave to sue receiver granted depends on 
rms of order granting the leave. Usual 
which Calcutta Hig^ Court grants leave i> 
ily for leave to sue receiver either for possess in 
>r arrears of rent or other reliefs and that: wil1 
ermit execution against the properties in the hands 
E the receiver without further leave 
ourt will not normally grant leave in such wide 
rms so as to cover execution against prope ty 
le hands of receiver because leave to execute may 

ave to depend on considerations am g receiver 
, the grlnt of initUl leave.to sue thereover. 

2 Cal L J 61: AIR 19o3 Cal 797 (798) (P o> 

_O 40 R. 1 —Receiver, suit against, after is- 

)arge —Leave of Court not necessary. AIR 1969 

7 i _ a air icm Pat 298, Rel. on. 1961RerLj 
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926:1961 Ker L T S83:ILR (1961) 2 Ker 517 : (1961) 
2 Ker L R 491. 

- O. 40. R. 1 (d)—Powers of Receiver—Bringiog 

of suit without prior permission—Court approving 
action - Objection cannot be entertained against 
institutioD of suit. 

The restriction mentioned in Cl. (d) of R. 1 of 
O. 40 is not a restriction of the Court to entertain a 
suit. It is merely intended to control the acti in of 
the Receiver, who is an officer of the Court. If the 
Court which appointed the Receiver, thought it fit 
during the pendency of the suit which the Receiver 
had instituted without prior permission, to approve 
the action of the Receiver in instituting the suit no 
valid objection C3n be tiken to the institution of 
the suit. 

A was appointed as a Receiver for collecting 
the debts due to a firm. Me instituted a suit to re¬ 
cover certain amount from B without permission of 
the Court. But the Court subsequently ratified the 
steps taken by the Receiver. 

Held, that in the circumstances, no separate per¬ 
mission was necessary for filing the suit. AIR 1919 
Cal 426, Rel. on. 40 Mys L J 1023 t AIR 1963 Mys 
19 (20) (Pr. 7). 


6 (d). Debts incurred by receiver in the course of 

business. 

-O. 40, R 1—Receiver appointed in suit to run 

running concern * Expenses incurred by the Recei¬ 
ver has priority over plaintiff’s claim. 


Where in a suit against a company in 1 quidation, 
the liquidator i> appointed a receiver and is em¬ 
powered to run the company’s mill, the order is 
binding on the plaintiff and the expenses and debts 
incurred by th i Receiver i.i running the mills will 
take priority over the p’aintiff’s claim. AIR 1925 

Mad 57L, Rel. on. 63 Cal \V N 747: (1962) 32 Com 
Cas 1136. 


O. 40, R. 1 — Unpaid creditor of Receiver — 
Rights of. 

An unpaid creditor of the Receiver appointed in 
an execution proceeding is entitled to be subrogated 
to the position of the Receiver. If the Court can 
authorise a Receiver to encumber the estate lor 
running the business the estate was engiged in, prior 
to his appointment or to discharge a debt incurred 
by him in the course of managemei t there is no 
justice or equity in favour of the owner of the estate 
to resist a charge being created with respect to this 
debt. Further, the Receiver’s acts within the autho¬ 
rity of Receiver are the acts of the Court. The Court 

r S i a . t0 see a Receiver’s creditor is satis¬ 
fied and if it is not possible to do so otherwise than 
by encumbering the estate the Couit has to do it. 
AIR 1952 Try Co 64 (35) (Pt- B) (Pr 4) (DB). 


6 [e). Remuneration of receiver. 

O. 40, R. 1 -Revision-Costs to Receiver—Plain- 

V\ rectec * to P a y in the first instance —Legality 
— Revision. 

W here a receiver after handing over the charge ap- 
P ied for payment of costs incurrel by him and the 

fk°o . ^ that the plaintiffs should pay the costs in 
fie hrst instance and the costs will be costs in the 
suit and allowed the plaintiffs 15 days’ time lor 
eposit of the amount in Court failing which their 
suit would be liable to be dismissed. 

Held, that the order directing the deposit of the 
whole sum was wrong. The Court should have 
scrutinized the receiver's bill and only after finding 

what was due to him should have directed deposit 
the amount. 


(ii) So far as the order directing the plaintiffs to 
pay the amount in the first instance was concerned, 
there could oe no interference as no material irregu¬ 
larity or illegality had been pointed out and the order 
was fully within the competence of the trial Judge. 
AIR 1955 Ajmer 25 (2) (26) (Pr 1). 

-O. 40, R. 1 — Remuneration of receiver —Payment 

of salvage charges and workman’s w r ages. See Tenancy 
Laws — Madras Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948', S. 42. (I960; 1 Andh 
W R 129- 

-O. 4 0, Rr. 1 and 2 — Right to salary after re¬ 
moval. 

There is no legal right in the Receiver to earn his 
salary even though, to his knowledge, his possession 
and management of the estate are taken away from 
him ILR (1955) I Cal 237 : 58 Cal W N 193 : A I R 
1953 Cal 574 (578) (Pt E> (Pr 17) (DB). 

7. Liability of receiver. 

(a) . Liability to account. 

(b) . Liability to criminal prosecution. 

7 Liability of icceiver. 

-O. 40, R. 1 - Receiver — Person whom Receiver 

owes mone may apply in suit in which Receiver 
was appointed for direjtion to Receiver to make pay- 
ment —Court, when can adjudicate — Separate suit, 
when maintainable — High Court Rules — Calcutta 
High Court Original Side Rules, Chap. 13-A. 

A person to whom a Receiver owes money may 
apply in the suit in which the Receiver was appoint¬ 
ed for a direction on the Receiver to make payment 
of his dues to him. It is up to the Court either to 
adjudicate upon the rights of the parties on the 
application itself or to give leave to the applicant to 
sue the Receiver to establish his : rights, if any, in 
that suit. W here the Receiver’s liability is doubtful 
or debatable or depends upon investigation into com¬ 
plicated questions of fact the Court in its discretion 
may choose the latter course. But that does not mean 
that the app'ication itself is not maintainable. AIR 
1950 Cal 588, Rel. on; (1945) 2 All E R 523; 5 Cal 
W N 223, Disting. 66 Cal W N 747 : (1962) 32 Com 
Cas 1186. 

-O. 40, R. 1 and Section 115-Personal liability. 

Where it is the clear duty of a receiver to obtain a 
clear direction from the Court when he finds that his 
services are no longer required but he fails in his 
duty, he should be personally made liable for costs 
of revision which goes against him. A I R 1953 Cal 
574 ,579; (Pt H) (Prs 22, 23) (DB). 

7 (a). Liability to account. 

-O. 40, R. ], O. 20, R. 15 — Partner in possession 

of paitnership property as receiver —Suit for ac¬ 
counts by other partners does not lie. 

W here a partner w'as put into possession of the 
partnership properties by Court as a receiver and not 
by any of his brothers as a partner, his possession is 
not that of a partner and therefore he cannot be sued 
for accounts as a partner, although he will be liable 
to render accounts to the said Court. AIR 1956 All 
660 (661) (Pt A) (Pr 14) (DB). 

[Reversed on another point in AIR 1963 S C 1165.] 

• C. 40, Rr. 1 and 4 (Kerala) — Receiver — Suit 
against — Discharge and passing cf accounts — Ab¬ 
sence of notice to interested party — Suit to comnel 
rendition of accounts -Maintainable. P 1 

Where a Receiver appointed in proceedings before 
a magistrate has been discharged after passing of his 
accounts and a notice of passing of accounts has not 
been given to the parties interested in the proceedings 
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before the magistrate, a suit by such parties to compel 
rendition of acc runts and to recover amounts alleged 
to be misappropriated is maintainable: A I R 1921 

x 4 . 27 ,’ <^ IH 1938 Cal 597 ’ AIR 1950 Pat 429, AIR 

1944 Alad 392, A!R iQii Cal S16 and AIR 1943 Cal 

7 "; Ret - Lon it ban v. Madhavan, 1961 Ker L J 926 : 
1961 Ker L T SS3 : ILR (1981) 2 Kerala 517 : (1961) 

2 ker L R 491. 


O. 40, Pr. 1, 4 — Appointment of Receiver with 
respect to subject-matter of suit — Order not illegal 
although suit dismissed on ground that Court has 

no jurisdiction Court can also compel Receiver to 
submit accounts. 

An order of the Court appointing a person as Recei¬ 
ver . of the estate which is subject-matter of a suit, 
which is legal at the time it was passed, is not ren¬ 
dered illegal merely because the suit is ultimately 
dismissed on the ground that the Court has no juris¬ 
diction to entertain the suit. 

So also the Receiver being an officer of the Court 
and beiDg in possession of the estate in a fiduciary 
capacity, the Court has jurisdiction even after dis¬ 
posal of the suit to compel him to submit accounts of 
his dealings with the estate. ILR 22 Cal 1011 (PC) 
and AIR 1962 S C 21, Rel. on. ILR 42 Pat 25 : 1962 
B L J R 462 : AIR 1963 Pat 122 (Prs 2, 3) (DB). 

“ 40, Rr. 1 and 3 — Submission of accounts — 

Checking of — Board of Receivers appointed in res¬ 
pect of certain property — One of members of the 
Board appointed as Chairman — Court appointing 
him as pleader commissioner to check accounts sub¬ 
mitted by one of the members of the Board — It was 
held wrong in principle to ask the Chairman to 
check the accounts for which he was responsible as 
Chairman of the Board of receivers — Accounts held 
should be checked by registered and qualified audi¬ 
tor. AIR 1950 Pat 241 (243) (Pt B) (Prs 5, 7) (DB). 


7 (b). Liability to criminal prosecution. 

O. 40, R. 1— Scope —Receiver — Prosecution for 
offence under Municipal Law in connection with 
duties as Receiver — Permission of Court appointing 
him is necessary. 1960 Cri L J 902 : A I R 1960 Cal 
444 (415) (Pr 13) (DB). 


8. When appointment takes effect. 

-O. 40, R. 1 — Receiver’s duty to take possession. 

A Receiver has to take possession and assume 
charge of the estate in respect of which he is appoint¬ 
ed Receiver and he cannot be deemed to be in 
possession merely because he furnishes security. ILR 
(1955) 1 Cal 237 : 53 Cal W N 193 : AIR 1953 Cal 
574 (575) (Pt A) (Pr 3) (DB). 


9* Security to be given by receiver 

-O. 40, Rr 1 and 3 — Selection of person as re¬ 
ceiver — Discretion of Court — Appointment of re¬ 
ceiver without taking security. 

In the matter of the selection of a person as the 
receiver or taking security from him, the Court has 
unfettered discretion. The Court is not obliged to 
appoint a person of the choice of the parlies as 1 he 
receiver and has the discretion to appoint a receiver 
without asking him to furnish security. MBLR (1952) 
Civ 142 : A I R 1952 Madh B 136 (13S) (Pt C) (Pr 6) 

(OB)- r f . . 

10. Remedy of third party aggrieved by 

receiver’s action. 

-O. 40, R. 1 (2)—Scope—Third party in posses¬ 
sion claiming title — Interference with — Remedies 
of — Procedure — Discretion of Court. 

A third party in possession having a bona fide 
paramount title is not affected by the appointment of 
a receiver in a suit relating to that property. 


1908), O. 40, R. 1, Note 7 (a) 


Incase his possession is interfered with either by 
the Court, which appoints the receiver, or the recei- 
ver himself, he has two remedies open to him to 
redress his grievance (I) either to place his claim 
betore the Court, which has appointed a receiver for 
his examination pro interesse suo, or (2) to institute 2 
regular suit with the leave of that Court. 

In case the third parly claimant follows the re¬ 
medy and examines himself pro interesse suo, it is for 
the Court to test the claim judicially so that the 
Court shall not by its dominant power hold the pro- 
perty on which the parties to the suit have no claim 
and hold it in despite of the real owners. 

In case a regular suit has already been instituted 
by the third party claimant for the relief against the 
receiver or when the facts of the case are too much 
complicated for an eisy decision in a summary pro¬ 
ceeding like one by way of examining the objector 
pro interesse suo, it is open to the Court not to aecidt? 
the matter in that summary proceeding but to direct 
the parly to get the claim tested in a regular suit ob 
the grant of leave to him for the same. 


1 ne 


power or uit to grant remedy to a third 
parly by examination pro interesse suo though discre¬ 
tionary has to be exercised judicially and not arbitra- 

29^(DB)R 1956 Pat 233 (240 ’ 242) (Pt (PrS 23r 


11. Receiver, if and wdien a necessary party 

to a suit. 

O. 40» R. 1 — Suit for possession against firm — 
Receiver in charge of business—Execution resisted 
by receiver — Receiver if can be added as party to 
execution. 

Plaintiff had obtained a decree for possession of 
premises of the defendant firm. Plaintiff did not 
know that a receiver was in charge of the business of 
the defendant. So he was not made a paity to the 
suit. Execution of the decree was resisted by 
Receiver. Plaintiff sought to add the receiver as the 
paity to the execution proceedings. Leave of the 
Court was obtained to proceed against the receiver. 

Held, that the Receiver was appointed Receiver 01 
business and not premises. The execution was not 
against the business as such, and the receiver could 
carry on business in another premises. 

Held, further that the receiver could be added 
party to the execution but he could not be substituted 
for the beneficial owner, since the receiver was the 
representative of either party. ILR (1956) 1 Cal 171 


-O. 40, R. 1 — Receiver — Suit on promissory 

note against representatives of deceased executant 
— Representation by Receiver alone — Sufficiency. 

In a suit for money on the basis of a promissory 
note against the iepresentatives of the deceased execu¬ 
tant, the estate is not sufficiently represented by the 
impleading of the Receiver holding possession of the 
deceased’s possession alone as party defendant : AIR 
1946 Cal 127, Rel. on. J957 Ker L T 1103 : 1957 
Ker L J 1053 : AIR 1958 Ker 243 (244) (Ft A,. 
(Pr 3) (DE). 

12. Death of receiver. 


—O. 40, R. l-Status of Receiver—Legal represen- 
tives — If can succeed on death Limitation Ac 
of 1908), Art. 182 (5) — Scope. 

The Receiver appointed for whatever purpose, 1 
law no other than an officer of Court and as an 
ice created by an order of Court cannot have fS 
presentatives to succeed thereto. ® . er 

mes to an end on the oeath of th , 

pointed. The fact that a person was a?p-ointe - 
ceiver to collect the debts and appropriate th 
ne towards a debt that might be due to him urnier 
decree obtained by him in his perso P 


CIVIL PROCEDURE CODE (1908), O. 40, R. 1, Note 13 461 


would not alter the legal position. The appointment 
of a Receiver in respect of a debt would not tanta- 
mount to an assignment in his favour of the debt 
itself. The execution petitions filed by persons pur¬ 
porting to be the legal representatives of a Receiver 
would not be in accordance with law and would not 
save limitation for execution. (1958) 2 Mad L J 429 : 
71 Mad L W 637 : ILR (1958) Mad 1012 : 1958 Mad 
VV N 531 : AIR 1959 Mad 209 (212) (Prs 9, 10). 

13. Appointment of special receiver. 

-O. 40, R. 1, S. 151—Special receiver — Appoint¬ 
ment of — Court has inherent jurisdiction to appoint, 

in interest of justice. A I R 1955 NUC (Cal) 5346 
\DB). 


14. Duration of office of receivership. 

O. 40, R. 1 Appointment of receiver in suit 
—Duration of appointment — Rules as to. See Ibid, 
S. ol(d). AIR 1962 SC 21. 

O. 40, R. 1 Office of receivership—Duration 


of. 


There is no automatic discharge of a receiver 
merely because the proceedings in which he i< 
appointed terminate, if the objects for which he wa< 

A P r£ 0 Yaan xJVSt aph ! eved : AIR 1945 Sind 75 and 
AIR 1930 Mad 67, Rel. on. 1962 All L J 14S • IL1I 

<n 2S)(D A B). 691 : AIR 1962 A11 610 tewMK E® 

- 9- 40, R. 1 — Determination of appointment of 

Receiver - Receiver appointed in suit for dissolution 
of partnership - Final decree passed but receiver- 
ship not determined—Provision in final decree made 
tor payment by Receiver to creditors of firm — Pay- 
vnent ; so ma 4eis payment by Receiver as such. 60 
Bom L R 1329 : ILR (1959) Bom 307 • AIR 19G0 
Bom 424 (431) (Ft C) (Pr 19) (DB). ' 9G ° 

tTZTi 4 °' R ' A PPo>ntnient of receiver — Dura- 
uon of - See Tenancy Laws - Kerala Slay of Evic- 

K« 255° Cee<llngS ACt (1 ° f 1957) ’ S ' 4 - ILR < 1958 > 

Jo. “Court may-remove any person from 

the possession or custody of the property 

1?* ^ * (2) — ‘Person’ — Refers to third 

parties and not to parties to suit. 

whiiTSn^V ^ Ie ^ ers to persons 

w 10 m any party in the suit has not a present richt to 

oTh°e V sui r AT e R PGr f nS a " d n <* to Sues 

vo the suit. AIR 1956 Ajmer 51 (Pt A) (Pr 3). 

'O. 40, R. 1 (2) — ‘Any person’. 

onTv e to W a^ S Pe i S ° n ’ in R - 1 (2 > of °- 40 relates 
1936 All Iu- gerS i an - C nct t° parties to the suit : AIR 

Mad qifl' 4 n° ant Vlew ° f Spe,,cer ' J" in AIR 1920 

(Pt AM& 2 )', SS ’ fr ° m - AIR 1960 Andh-Pra 79 (SO) 


— It?' 40 ’i R V 1 i 2) ~ Applicability - Party to 
no bar. AIR 1955 NUC (Cal) 5606 (DB). 1 

Order^R 1 (2) ~ Ap P licab i |if y to party to suit, 
only of thp ilJi ^ 1S enac , tment for the her 

justify the Triii t • aie n °t to be so construed a: 

111 from possession 

title to' snrh °P ert > a th’rd party who has got a g< 
vHicto such possession or custody. \ nutv in 

• uit cannot take advantage of this clause A ; V l< 
BT 1 Z R 1952 Mad h B 130 Rel on Mi 

(Pr S) (Db 1 H C R SS3: AIR 1955 Madh B (ft 

srs “ b “ ,! 


Sub-rule (2) is by way of an exception and has the 
effect of limiting the operation of the main provision 
in sub-r. (1). Sub-rule (2) cannot be construed so as to 
totally destroy (he power given to tho Court under 
sub-rule ( ). Sul) rule (2) of R. 1 is for the benefit of a 
person who is not a party to the suit and debars the 
Court from removing such a person from possession. 
Thus, in a suit brought on the basis of a simple mort¬ 
gage, the Court is competent to appoint a receiver of 
the mortgaged property. A I R 1930 All 495, (FB), 
Diss. from. Case law referred. M BLR (1952) Civ 

142 : A I R 1952 Madh B 136 (137) (Pt A) (Prs 4 5) 
(DB). 

O. 40, R. 1 (b) and 1 (2) — Applicability—Party 
to suit — R. 1 (b) - Distinction and relative scope. 

While by cl. (b) of sub r. (1), R. 1 of O. 40 autho¬ 
rity to remove ‘ any person” is given, an exception, is 
made by sub-r. (2) in favour of persons whom any 
party to the suit has no present right to remove. This 
cannot be taken to cover the case where the decree- 
holder has no present right to remove the iudgment- 
debtor. The. underlying idea of sub-r. (2) appears 
to be that jurisdiction can be exercised in respect of 
persons not before the Couit only to the extent that 
one or the other of the parties to the suit has the 
present right to step into possession. Tn such a case the 
Court exercises the power of removal which the party 
himself has got, even though it be against a person 
whoeo nomine, is not before it. Considered in this light, 
there is no difficulty, on principle, in holding that 
the mere fact that the decree holder has no present 
right to remove the judgment-debtor from possession 
is not by itself a reason which deprives the Court of 
its jurisdiction to appoint a receiver in a case where 
the judgment-debtor is directly in possession. A I R 
1942 Pat 240, Foil. A I R 1936 All 495 (FB , Diss. 
from. A I R 1953 Orissa 51 (52) (Pt B) (Pr 4) (DB). 

—- O. 40, R. 1 (2) — Estate notified under S. 3 of 
Bihar Land Reforms Act. 1950 — Appointment of 
Receiver pending proceedings challenging validity 
of notification - Power of Court or receiver to remove 
person in possession. 

Whatever may be the powers given to the Collector 
under the Land Reforms Act for starting proceedings 
against the person in possession of any part or parts 
of any estate or tenure vested in the State of Bihar 
under S. 3, Bihar Land Reforms Act, 1950, those 
powers cannot be said to lie available to a receiver 
appointed during the pendency of the action or to 
any of the parties to the suit as such nor can those 
powers be said to be tantamount to a power having 
the same legal import as the power of removal con- 
temptated by sub cl. (2) of R. 1 of O. 40, Civil P. C. 

The powers given to the Collector under the Land 
Reforms Act are different to the power of removal of 
a third party to the suit under O. 40, R. 1 (2\ Civil 
P. C., b> the outgoing landlord or tho incoming land¬ 
lord as such. The former connotes the concept of 
ejectment and dispossession of a third party by the 
Collector on the ground of the statutory determination 
of his tide in the estate and that too in a manner 
prescribed under that statute, while the latter in the 
c ‘ a5?e °f a third paity to the suit implies a power to 
discharge or di-miss such a person under a right 

already present in any or both of the parties to the 
suit as such. 

^ Where a person has been in possession of certain 

Mahal from a time Ire fore the estate compiising the 
Mahal was notified under S. 3, Bihar Land Reforms 
Act, 1950, to have become vested in the State of 
Bihar, and in any case from a time before the appoi nt 
mentof a receiver pending proceedings challenging 
the validity of the notification, and he is in posses! 
sion on the basis of a document creating in his favour 
an interest in that property, his possession is not one 
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which may be disturbed either by tl e Court or the 
receiver without any action being taken against him 
by the Collector under sub-cl. (g) of S. 4. Land 

Reforms Act. AIR 1956 Pat 233 (240) (Pt D) (Pr 24) 
(DB). 

16. Summary jurisdiction. 

“ O. 40, R. 1 — Summary jurisdiction of Court — 
Lease by receiv< r — Expiry of term-Powers of Court 
to evict lessee summarily. 

\\ here a lease has been executed by ti e Receiver, 
the lessee may ordinarily be evicted from the demised 
property only by a regular suit. But where after the 
expiry of the term of the lease granted by a Beceive r , 
the sub-lessee in possession gave an undertaking to 
the Court that he would vacate the premises in fav¬ 
our of the prospective lessee if no fresh lease was 
granted in his favour and no fresh lease as required 
by law was executed and registered in favour of the 
sub-lessee due to his failure to comply with the con¬ 
ditions of auction for fresh lease, the Court has 
power to eject the sub-lessee in its summary jurisdic¬ 
tion instead of by a suit as there is submission to the 
jurisdiction of the Court by the sub-lessee : I L R 30 
Cal 52 and A l R 1951 Raj 152, Disting. A I R 1961 
All 59 (Pr 6) (DB). 

O. 40, R. 1 — Auction — Auction by Receiver 
under orders of Court—Sale to highest bidder subject 
to confirmation — Discretion of Court to refuse to 
accept bid on ground of inadequacy of price. 

At an auction held by a Joint Receiver under orders 
of Court, a printing pnss was sold by public auction 
(after d ue publicity being given) to the highest bid¬ 
der subject to confirmation oy Couit. Both the plain¬ 
tiff and defendant as well as other third parties were 
present and bid at the auction. When the matter 
came before the Court for confirmation the plaintiff 
in the suit complained about the sale being for an 
inadequate price and offered to buy the press for a 
very much larger i um and the Court thereupon refus¬ 
ed to accept the highest bid made at the auction and 
directed that the higher bid now made by the plain¬ 
tiff ba accepted and the p.opeity sold to her. On a 
question whether the Court in the absence of any 
fraud or irregularity in the conduct of the sale could 
refuse to accept the highest bid made at the auction 
and refuse to confirm the sale by a Receiver of Couit. 

Held, as the condition regarding confirmation of 
the Court is among o’her things, to safeguard against 
property being sold at an inadequate price it will be 
not only proper but necessary that (he Court in exer¬ 
cising the discretion which it undoubtedly has of 
accepting or refusing to accept the highest bid at the 
auction in pursuance of its order should see that the 
price fetched at the auction is an adequate price. As 
on the facts, the highest bid at the auction was quite 
inadequate, the Judge was justified in refusing to 
accept it 64 Mad L W 821 : (1951) 2 Mad L J 353 : 
ILR (1952) Mad 502 : 195L Mad W N 724 (2) : AIR 
1951 Mad 986 (987) (Prs 2, 3. 4) (DB). 


pie that once a Court is in possession of a property ir> 
custodia legis through a Beceiver, it is the duty of 
the Court to see that the property is kept intact and 
secure in the interests cf those for whom the Court 
holds it. Necessarily, therefore if a third person 
comes to deal with that property on the basis of a 
transaction entered into between him and the Court, 
either directly or through the Peceiver, he by impli¬ 
cation, surrenders himself to the Court so far as the 
transaction relating fo the propertv is concerned, and 

to that extent, the Court has jurisdiction to deal with 
the relief. 

It is also clear that if there is any hindrance put 
by any person in the way of the court in collecting 
and in securing the property in custodia legis then 
the Court has undoubted power to proceed against 
the person so interfering with the property as also 
for enforcing an obligation which has been accepted 
by the third party iD favour of the Court or its Re¬ 
ceiver in relation to that property. But the relief 
sought being one of equitab’e nature, it is incumbent 
on the part of the third party to come to Couit at the 
earliest opportunity so that the investigation into his 
complaint can be disposed of without much difficulty 
and in the light of all available materials. 

Thus where during the pendency of a suit for dis¬ 
solution of partnership, tire propeity was placed in 
custody of a receiver, who sold certain machine.y to 
A with leave of the court and A finding certain items, 
though included in the sale deed, w 3 re not delivered 
to him, applied to the court for their delivery or 
for compensation. 

Held, that it could not be said that the court had 
no jurisdiction to deal with A’s application, 

Held, further that as the facts w’ere too compli¬ 
cated to be adjudicated in an enquiry of a summary 
character, and secondly, as the petition w ; as not 
filed in court with the promptness with which it 
should have been done, no relief could be granted 
in the proceedings, and in such circumstances, the 
proper course for the court to follow was to direct 
the purchaser to seek relief by way of suit and to 
give leave for the same. 1959 Pat L R 160 : 1959 
B L J R 742 : AIR 1959 Fat 582 (5S4, 585) (Prs 6, 7, 

S, 9). 

-O. 40, R. 1—Lease by receiver—Lessee in posses¬ 
sion — lourt’s power to pass summary order setting 
aside lease. 

Where a lease has been already granted by a recei¬ 
ver acting under an order of Court, and possession 
of the property has been given to the lessee, and 
subsequently ceitain parties apply to the Court for 
a declaration that the lease is invalid and for certain 
other relief against the receiver and the lessee, it 
is not open to the court to pass anv summary order 
setting aside the lease 30 Cal 52, Rel. on. 

Held that the Court should have waited for the 
expiry of the lease granted by the receiver. 1950 T L 
LR 285: 1951 Ker L T 778. 


-O. 40, R. 1 — Partition suit—Appointment of re¬ 
ceiver — Sale of property aTer regr tiations through 
Court—Vendee submitting to jurisdiction — Balance of 
purchase m oney can be realised by summary proce¬ 
dure and no separate suit is necessary—1 he case is 
net covered by O. 34, R. 15, Civil P. C., in respect of 
the charge for unpaid purchase money. 20 Cut L T 
115 : It R (1954) Cut 95 : AIR 1954 Orissa 178 (183) 
(Pr 17) (DB). 

-O. 40, R. 1—Scope-Sale of prop' rty by receiver 

— Some portion not delivered — Remedy of pun baser. 

It is well established that in certain circumstances 
the Court may lesort to summary proceeding and 
award rel.ef both for or against a third person who 
is not a party to the suit. This is based on the princi- 


17. Appeal. 

O. 40, R. 1; O. 43, R. 1 (s) — General Clauses 
697), S. 16-Ord<r removing receiver — «^«r 
s under O. 40. R. 1 end is api ea able : 191- 
N 1208 : 17 I C 5S3; AIR 1924 Mad 6141 < AIK 
Cal 824 ; AIR 1931 All 72 and AIR 194/ 
Dverruled. c 

i. 40, R. 1. Civil P. C. is read along with 
General Clauses Act, 1897 , then it follow> > 

ary implication that the erder cf removal faR. 

a the ambit of that rule and once that decision 

;hed, it becomes expressly ®^ la “ akes d a .i the 

ions of O. 43, R. 1 (s; wniL / , { atr 1920 
/made under O. 40, R. 1, appealable-: AIR 1920 
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Cal 593, Approved; AIR 1924 Mad 014 ; AIR 1910 
Cal 824; AIR 1931 All 72 and AIR 1947 Pit 418, 
Overruled. Rayarappan v. Madhavi Amma, 1949 
F CR 667 i 1959 S C J 567 : AIR 1950 F C 140 
(140, 141) (Pt A) Prs 6, 7). 

-O. 40, R. 1 — Reference to Tribunal — Tribunal 

appointing receiver —Appeal against order is barred— 
No revision also lies. See U. P. Muslim Waqfs Act 
(20 of I960), S 60. AIR 1953 All 537 (DB). 


- O. 40, R. 1, O. 43, R. 1 (s) — Order appo'nting 

receiver is appealab'.e even though receiver has not 
furnished security. 

An appeal lies under O 43, R. 1 (s) from an order 
passed under O. 40, R 1. As soon as an order under 
R. 1 is made an appeal can he filed from it even 
though the receiver has not furnished security as 
required by R 3 of O 40. 9 Ind Cas 582 (1) (CaR, 12 
Ind Cas 745 (Cal), DLs. from; AIR 1918 Mad 1140 
(FB), AIR 1932 Pat 360, Rel. on. 

Every order of appointment cf receiver, includes a 
finding that it is just and convenient to appoint a 
receiver, thereby creating an office of receiver and a 
direction nominating a certain person to fill the oiiice 
of receiver so created. Actually the order appointing 
a receiver has to follow the finding that it is just and 
convenient to appoint a receiver. An appeal is pro¬ 
vided by O. 43, H. 1 (s) from an ‘order* made under 
R. 1 of O. 40, that is from the order or direction 
appointing a certain person as a receiver and not from 
the finding that it is' just and convenient to appoint a 
receiver or creating an office of receiver. 1963 All L J 
607 j AIR 1963 All 537 (53S) (Pt A) (Pr 1) (DB). 

"O. 40, If. 1, Q. 43, P. 1 (s) —Court ordering 
delivery of possession to receiver —Order is not under 
R. 1 of O. 40 and is not appealable. 

\\ here after the receiver had furnished security, the 
Court pasred an order that possession should b 3 
delivered to hicr, the order is not one contemplated 
by R. 1 of O. 40 because firstly, it was not an order 
appointing a receiver, he having bren already ap¬ 
pointed; secondly, it was an order putting the receiver 
in o possession and thirdly, it was an order passed 
alter an order passed by the Couit under R. 3 deman¬ 
ding security from the receiver which had to follow 
and could not precede, or even be simultaneous with 
an order under R. L. The order that possession should 
be delivered is not therefore appealable. 1963 All L J 
607 : AIR 1963 All 537 (538) (Pt B) (Pr 2) (DB). 

P* 40, R. 1 and O. 39, R.l — Relative scope and 
applicabi ity—Order requiring precautionary d rec- 
tions pending receivership application-Appeal. See 
Ibid, O. 39, R. ]. AIR 1952 All 279. 


.O. 40, R. ], O. 43, R. 1 (s\ — Appeal~ Ord< r pro¬ 
posing to appoint receiver—Appeal—Maintainability. 

On the plain language of O. 40, R. 1 it is clear that 

what is contcmplated by that Rule is appointment of 

a rt ceiver and not only an interlocutory order pro¬ 
posing to appoint a receiver. 


Where the operative portion of the order bore ex- 
pressmns ‘a receiver should he appointed* and ‘fix 

f roLm eC ^ m Kr> 19o/ * or nomin ating and appointing 


a receiver . 


Held, that the expression suggested that the Co 
had come to the conclusion that it was just and c 
\emer.t to appoint a receiver but no actual appoi 
ment had been made by that order. On the face 
it, it was only an interlocutory order and not a fi 
one. An appeal preferred against such order v 
premature and hence not maintainable : AIR 1 ( 

U-? r V^ida^ 1 , l;>is , s „ from: 15 Cal ». j 157 and A 
Aid m* 1 ? 4 ?» d AIR 1915 R >rn 41 and All! 1! 
AM 49 and AIR 1958 Nag 540, Foil. AIR 195S Ass 

1<1 (172) (Pt A) (Pr 1) (DB). 
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-O. 40, R. 1—Appeal-Order disposing of appli- 

cition to remove receiver, whether granting it or 
rejec'ing it, is appealable under O. 43, R ( (s)— 
(General Clauses Act (1897), S. 10). AIR 1955 
(Cal) 2915 (DB). 

O. 40, R. 1 ; O. 4 3, P. 1 (v) — Order refusing to 
appoint receiver is appealwbJe. 

The order refusing to appoint a receiver is only a 

counter-part ol*an order appointing a receiver. There¬ 
fore such an order refusing to appoint a receiver will 
fall under O. 40, R. I, equally as an order appointing 
a receiver. Similarly an order discharging a receiver 
and an oider refusing to discharge a receiver are but 
the obverse and the reverse of the same coin and if 
the former falls under O. 40, H. I the latter also falls 
under the same (>. 40, R. J. If the order ot refusal 
falls under O. 40, R. I, naturally that order becomes 
appealable, because all orders under O. 40 R 1 are 
appealable under O. 43, R. I (s). AIR 1030 F C 140 
Rel. on. AIR 1947 Pat 418, Diss. from. 1960 Ker I r 
1623 : 1960 Ker L T 935 : ILR ( 960) Ker lm , 
AIR 1961 Ker 75 (77) (Ft B; (Pr 7). 

“ Rr ‘ \ and 4 a ? d °* R- I - Mortgage 

suit-Order preferring plaintiff to one of defendaiL 

as receiver-Order statirg that lie would be appoint¬ 
ed receive! if security was furnished — Order is not 
appealable as the order is neither one appointing or 
refusing to apooint recei ver. 1459 Ker L R OS M 959 

Ker L T 862 (2) : 1959 Ker L J 1149 : AIR i960 Ker 
57 (Pt A) (Pr 2). 

-O. 40, R ; 1 (1) (t ) and O. 4 3, R. 1 (s) — Order 

removing third party from possession - Appeal. 

When property of a third party is interfered with 
by an officer of the Court like the Receiver, the party 
has ordin irily two remedies. He mav apply to the 
Court for a summary order restraining the receiver 
from interfering or he may ask leave of the Court to 
permit him to sue the Receiver and re train him from 
interfering and for any other appropriate relief. And 
when the party adopts the summary remedy, but the 
Court refuses to direct its officer not to interfere with 
tin party’s possession it in effect rem< vjs him from 
possession cr custody within the meaning of cl (hi of 
O. 40. R. L and such order is appealable under O 43 
R L, c). Cs). AIR 1923 Mad 129, ILR 36 Cal 71S and’ 

AIR 19LS Pat 301, Rel. on. 1958 Ker L T 20 I ; 1953 
Ker L J 302, 


O. 40, R. 1, O 43, R. 1 (s), S. 115 —Appointment 
of receiver is in discretion ot trial Couit-But appel 
late Court can certainly take the view that discretion 
is not exercised on well-established principles of law 
but according to whim and caprice cf tiial Court- 
Appellate Court will interfere — There is no ques 
tion of jurisdiction involved in order cf appellate 
Court Hifih Couit will not inteifere in revision with 
appellate Court’s order. MBL II 195 fi Civil 129 - 10™ 
M B L J 402. )0 " 

-O. 40, R. 1 — Discretion of Court-Interference. 

The discretion vested in the Couit is very wide and 
in appeal tlie appellant must show those ‘■riecia! 
circumstances which may persuade the apnella'e 
Ciurt to come to the conclusion that the discretion 
exercised by the trial Court is not exercised on well- 
established principles of law hut has been according 
to the whim and caprice of the trial Judge. 

Suit for recovery of money on basis of mortgage — 
One foui th of mortgaged property so ] ( ] to wife of 

respondent _ and in possession of respondent ? _ 

an application l,y pi dntiff trial Court appointing re 
ceiver lor three fourth of mortgaged propntv in 
possession of moitgagor responder t but not for one 
fourth property in possession of respondent 2 - DiV 
erction exercised by trial Court held could not be 
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said to bo arbitrary or capricious. Madh BLR 1954 
(Civ) 173 : Madh B L J 1954. II CR1034:AIR 1955 
Madh B 40 (41) (Pt C) (Pr 3) (DB). 

-O. 40, R. 1 — Appeal — Execution proceedings 

—Order for appointment of interim receiver to collect 
rents during proceeding for certification — Order, 
whether one passed under S. 47, or O. 40, R. 1 — 
Order, if appealable under S. 23, M. P. High Court 
of Judicature Act. See Ibid, S. 2 (2). AIR 1955 N U C 
(Madh B) 4316 (DB). 

-O. 40, R. 1 — Discretion — Interference —Order 

refudng to appoint receiver — Interference in appeal 

— Appellant must show that discretion exercised by 
trial Court was not exercised on well established 
principles of law. AIR 1955 N U C (Madh B) 3020 
<DB). 

-O. 40, R. 1—Order refusing to appoint receiver 

— Appeal—Question for determination. See Transfer 
of Property Act (1882), S. 105. AIR 1964 Madh Pra 
288 (DB). 

-0. 40, R. 1 (1) (d), O. 43, R. 1 (s) and S. 115 - 

Receiver directed to make application in Tenancy 
Court — Order is appealable — Revision not main¬ 
tainable. 

Clause (d) of O. 40, R. 1 (1) enables the Court to 
confer up">n the receiver power to bring and defend 
suits and therefore to direct him to bring and defend 
suits. When the direction is given to the receiver to 
make an application to the Tenancy Court to get the 
question of tenancy in respect of the suit land de¬ 
cided by that Court, such application is in the nature 
of a suit. Such an order comes within the purview of 
R. 1 (1) (d) and is appealable. Hence revision is not 
maintainable. AIR 1918 Pat 364; AIR 1941 Rang 236, 
Disting. 17 Cal W N 16; AIR 1947 Pat 5; AIR 1952 
Trav Co 448, Rel. on. ILR (1960) Mys 664* 

•-O. 40, R. 1—Discretion — Interference in ap¬ 

peal — Grounds. 

Though the matter of appointment of a Receiver is 
one of discretion for the Court making the appoint¬ 
ment, the exercise of the discretion must be sound 
and judicial. When once the discretion is exercised by 
making an appointment, the appellate Court will not 
usually interfere with the order, unless there are 
strong and exceptional reasons therefor. Mallappa v. 
P. G. Dongalappa, 30 Mys L J 99 : ILR (1951) Mys 
55 (FB). 

-O. 40, R. 1—Appeal against preliminary decree 

for partition — Pending judgment appellate Court 
appointing plaintiff as receiver—Trial Court giving 
effect to the order — No appeal lies — Trial Court 
cannot go into question of plaintiff’s fitness. 

Held on facts, that the order passed by the trial 
Court on the application of the plaintiff was not 
appealable because it was neither an order appointing 
nor one removing oi refusing to remove the receiver. 
1950 S C J 567 : AIR 1950 F C 140 and AIR 1955 
Trav-Co 163, Disting. AIR 1961 Pat 449 (450, 451) 
(Prs 6, 7) (DB). 

_O. 40, Rr. 1, 4; O. 43, R. 1 (s)-Order accepting 

receiver's accounts — Appealability, 

An order of the Court ;accepting the Receiver’s 
accounts is one against which no appeal is provided, 
bv the Civil Procedure Code. AIR 1957 Pat 16 (IS) 
(Pt A) (Pr 5) (DB). 

-O. 40, R. 1—Appeal in receivership proceedings 

—Proper party* 

Where an order is passed against or in favour of a 
party in a receivership pioceeding. he is entitled to 
be impleaded and, in any case, is a proper party to 
be impleaded In the appeal as he i> directly affected 


by the decision of the appeal itself. ATR 1947 Pat 5 
Rel. on. AIR 1957 Pat 16 (19) (Pt B) (Pr 6) (DB). * 

■ O* 40, R. 1—Appeal— Order that receiver should 
be appointed and fixing future date for such appoint¬ 
ment — Order is one under O. 40, R. 1—Armeal li pc 
AIR 1955 NUC (Pat) 1865 (DB)! ’ ^ 

— O. 40, Rr. 1, 2, 4—Appeal-Order as to remune¬ 
ration of receiver. 

An order fixing the remuneration of the receiver is 
in the nature of special order coming within the 
scope of O. 40, R. 2 and not under O. 40, R. 1 or R. 4, 
and as such is not open to appeal. Even if the remu¬ 
neration is to be paid out of the rent -and profits of 
the estate the matter would properly fall under 
O. 40, R. 2. AIR 1915 Cal 74; AIR 1930 Lah 352, 
Rel on. 1953 B L J R 272 : ILR 32 Pat 348 : AIR 
1953 Pat 264 (Pt A) (Pr 3) (DB). 


-O. 40, R. 1 and O. 43, R. 1 (s) - Order that 

property in suit be leased to a particular person for a 
certain period and rent, and directing receiver to 
execute lease in accordance with it — Order is not 
appealable under O. 43, R. 1 (s) and cannot be set 
aside in appeal. ILR (1960) 10 Raj 131 : 1960 Raj 
L W 334 : AIR 1960 Raj 192 (194, 196) (Prs 7, 12) 


-O. 40, R. 1 — Discretion—Interference in appeal 

— Discretion not properly exercised by Lower Court 

— High Court will interfere. AIR 1955 NUC (Raj) 
4040. 

-O. 40, R. 1—Discretion — Interference in appeal 

— Appointment of receiver is discretionary —No 
interference when findings are not arbitrary or capri¬ 
cious. AIR 1955 NUC (Raj) 1445 (DB). 


-O. 40, R. 1 — Appeal — Interference with dis¬ 
cretion. 

Under O. 40, R. I, it is the discretionary power of 
the court to appoint a receiver and it is a well-known 
principle that where an act is done by a court in its 
discretionary power, higher court should be slow to 
interfere with the order, unless the discretion has 
been exercised arbitrarily or capriciously or against 
the vyell-settled principles of law. 

Hence where the District Judge had the necessary 
material before him from which he held that the 
plaintiffs hai a prima facie title, for rebutting which 
the defendants shall have to prove adverse possession, 
also that the defendants were not persons of great 
mems and plaintiffs if succeeded would experience 
difficulty in having the money-decree enforced and 
therefore appointed the receiver only for the purpose 
of collecting the rents from the tenants of the pro¬ 
perty and for depositing it into the Court. 

Held, that the findings were neither arbitrary' nor 
capricious so as to invite interference. A I R l 931 
N U C (Raj) 1415 (DB). 


). 40, R 1—Appeal. 

ex parte order appointing ad interim receiver is 
liable in view of O. 43, R. 1 (s) read with O * 
But the appellate court should he slow t 

'one, and it is only in the clearest cases where 

ppointment of an ad interim receiver is c 
ly unjustified that it should interfere with an 
iterim order of this nature. AIR 19na N 

2S2 (DB). 

). 40, F. 1 (<D — Appeal -^Xonfernien^ of 
r” on receiver—Direction of Court All 
Jer O. 40, R. 1 (c) the Court confers 

eceiver to do ceitain acts. Con the 
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cise those powers in a particular set of circumstances. 
But where the Court merely passes an order or gives 
a direction which the receiver is bound to comply 
with, it cannot be said that any power is being con¬ 
ferred on the receiver within the meaning of R. 1 (d). 
Such an order is not appealable under O. 43, R. 1 (s). 
AIR 1953 Lah 2L0, Rel. on. ILF (1952) 2 Baj 675 : 
1952 Rai L W 384 : AIR 1953 Raj 121 (121, 122) 
(Prs 3, 9) (DB). 

O. 40, R. 1—Appeal—Order appointing receiver 


in the event of detault to comply with directions. 

In a suit for jecovery of building with arrears of 
rent the lower Court passed an order directing the 
defendant to deposit Rs. 1,500 towards the past 
arrears without prejudice and Rs. 110 every month 
towards the future rent. The plaintiff was provi¬ 
sionally allowed to withdraw Rs. 80 out of the 
monthly rent directed to be deposited. It was also 
ordered that if the conditions were not fulfilled the 
prayer for the appointment of a receiver will stand 
allowed and the property be placed in the possession 
of the receiver. 

Held, that there was a degree of finality in the 
order vhich was enough to bring it under the cate¬ 
gory of anpealable orders contemplated under O. 43, 
R. 1 (s). 1956 Ker L T 26: ILR (1956) Trav-Co 163 : 
AIR 1956 Trav-Co 264 (Pr 3) (DB). 

■ -O. 40, Rr. 1 (b) and 4 — Appeal — Refusal to 

remove receiver — Appealability. 

An order refusing to remove a receiver from pos¬ 
session is appealable. AIR 1950 F C 140, Foil; A I R 
1931 All 72, held overruled by AIR 1950 F C 140; 
AIR 1947 Pat 418; AIR 1952 Trav-Co 248, held no 
longer good lawn 1954 Ker L T 791 : I L B (1955) 
Trav-Co 117 : AIR 1955 Trav-Co 163 (164) (Pr 5) 
:DB). 1 

■ O* 40, Rr. 1, 2 and 3 — Appeal — Order refusing 
to remove receiver — Appeal is not maintainable — 
(General Clauses Act (1897), S. 16). AIR 1955 NUC 
(Trav-Co) 1907 (DB). 

18. Letters Patent appeal. 

-O. 40, Rr. 1. 2; O. 43, R. 1 (s) — Order fixing 

remuneration of receiver — Construction — Appeal 
—Letters Patent (Cal.), Cl. 15. 

The property consisted of jewellery and shares. 
The property was in the hands of a previous Re¬ 
ceiver and the heirs of that Receiver w'ere directed 
by the order of the Court to hand over the property 
to the incoming Receiver. The incoming Receiver 
was not under any obligation to do anything to 
collect the corpus. Ti e order provided that the 
incoming Receiver was appointed “on a remuneration 
ot bve per cent on all coliec ions to be made by him, 
t c Receiver of the said property with power to him 
to get in and collect the outstanding debts and 
claims due in respect of the said property.” It was 
further provided that ‘ the said incoming Receiver 
no take possession of the said property and do collect 

ihe issues and profits thereof ' The receiver filed an 
uSo UIlt rM 0r penod January 1. 1949 to June 30, 

► ‘ *S b, i e ? tl0 L wa V aken that the Receiver was 
not entitled to charge five per cent, on the value of 

the corpus of the property of which he had taken 

possession by way of remuneration, and that he was 
only entitled by way of remuneration to charge five 

per cent, on all income which he collected from 
year to year. The lower Court held that upon a true 
construction of the order appointing the Receiver, he 
was entitled by way of remuneration to five per cent 
9} | value of the corpus of the propeity of which 
fte had taken possession : 

[Vol. 3.] Fu.D. 30. 
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Held (1) that these were proceedings between the 
Receiver and the objector. The decision was between 
the parties finally determining the rights and obli¬ 
gations of the parties with iespcct to remuneration. 
The order was a judgment and therefore an appeal 
lay i 

( 2 ) Further the order was appealable as an order 
made under O. 40, R. 1. The appeal was not an 
appeal from an order made under O. 40, R. 2, as it 
was not an appeal from the order fixing the remunera¬ 
tion. In these proceedings all (hat the Court was 
concerned with was the true interpretation and mean¬ 
ing of the order fixing the remuneration. 

(3) that on a true construction of the order ap¬ 
pointing the receiver he was not entitled to remu¬ 
neration of five per cent on the value of the corpus. 
It was clear from the order that the word “collect’’ 
was used in relation to rerLs, profits or income and 

that the phrase “all collections” must mean income 
or profits obtained by the Receiver due to his exer¬ 
tions. “All collections” did not include the corpus 
or capital of the estate : 8 Bmg L R 433. Appeal 
from original .order No. 23 of 1943, Rel. on; I L R 25 
Cal 65. Disting. 55 Cal W N 135 : AIR 1952 Cal 52 
(54, 55) (Pt A) (Prs. 8, 12, 14, 17, 22) (DR). 

O. 40, R. 1 Letters Patent (Nagpur), Cl. 10_ 

O. 40, R. 1 confers power on the Court to appoint 
Receiver of any property whether before or after the 
decree. Such an order is not a judgment within the 
meaning of cl. 10 of the Letters Patent (Nagpur) and 
a further appeal under that clause against the deci¬ 
sion of the Judge does not lie. 1964 M p L j (Notes) 
205. 

19. Revision. 

“ P' 40, R. 1 — Suit compromised and Receiver 
discharged-Receiver’s request that funds should be 

provided for defending himself in action started 
against him — Court rejecting request—Order is sub¬ 
ject lo revision by High Court — See Ibid, S. 115 
1963 Mah L J (Notes) 30. 

-O. 40, R. 1—Revision—Order refusing to appoint 

receiver — Order is appealable — Order cannot be 
challenged in revision—See Ibid, S. 115. AIR 1955 
N U C (Cal) 1503 (DB;. 

O. 40, R. 1 Order directing disposal of income 
—Revision against—See Ibid, S. 115. AIR 1952 Trav 
Co 448. / v ‘ 


-O. 40, R. 1—Order refusing to remove receiver_ 

Revision—See Ibid, S. 115. AIR 1952 Trav-Co 24 8. 

ORDER 40, RULE 2 

O. 40, R. 2 — Court fixing the remuneration 
payable to a receiver —Appeal. 

Order 43, R. 1 (s) of the Civil Procedure Code 
makes an order under O. 40, R. 1, or R. 4 alone speci¬ 
fically appealable. An order under R. 2 is excluded 
from the ainbic of appealable orders. If so it is diffi¬ 
cult to agree wi ll the reasoning that though an order 
if separately made would not be appealable by 
reason cf the absence of a specific provision i n that 
regard, it would nevertheless become appealable if it 
was made as part of a composite order. As no appeal 
is provided against an order fixing the remuneration 
of a receiver, no appeal could lie against that order 
AIR 1942 Nag f<4, Not approved ; A I R 1953 r n i 
574 and A I R 1953 Pat 204. Followed. 

Order 40, R. 2, vests a discretion in the Court- 
appointing a receiver to fix the amount to be paid to 
him as remuneration for his service. Ilis allowance 
may be either a percentage of the receipts or a -neci 
faed sum by way of salary. The amount which wi I 
be allowed to him is what is reasonable having regard 
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to the difficulties and facilities of collection and 
management and the other circumstances of the 
estate. There are no absolute standards in the matter 
of fixation of this percentage and necessarily, there¬ 
fore, the trial Court, which is in a position to make 
an appraisal of the nature and volume of the work 
entrusted to tht- receiver and the time taken by him 
for discharging the duties connected therewith, 
should fix the remuneration ; and so long as that dis¬ 
cretion, which is vested in the trial Court, is not 
improperly exercised the High Court will not inter¬ 
fere under S. 115, Civil P. C. (1960) 2 Andh W R 
194 ; I960 Andh LT 776 : I L R (1960) 2 Andh Pra 
175. 

-O. 40, R. 2—Remuneration of receiver—Payment 

of salvage charges and workman’s wages See 
Tenancy Laws — Madras Estates (Abolition and Con¬ 
version into Ryotwari) Act (28 of 1948), S. 42. (I960) 
1 Andh W R 129. 

-O. 40, R. 2 — Lien for remuneration — Suit not 

properly constituted—Remuneration and expenses of 
receiver appointed in such suit—He is not entitled to 
indemnity — No lien on estate. AIR 1955 N U C 
(Cal) 641. 

-O. 40, R. 2—Receiver’s lien —If lost on removal. 

When a Court appoints a receiver of an estate the 
possession is not so much of the rece'ver as of the 
Court. The receiver's lien therefore belongs to the 
Court and the Rec iver is only the human agency 
through which it operates. So long as the Court 
retains possession the individuality ol the receiver is 
an irrelevant consideration. 

A receivers lien is not therefore lost merely because 
he has been discharged and has ban 'ed over the 
possession of the estate to another receiver appointed 
in his place. Hence a past receiver is entitled to 
apply for payment to him such sums of money as 
have oeen allowed to him on passing of accounts out 
of the estate in the ha> ds of the receiver who has 
succeeded him. 92 Cal L J 287 sAIE 1954 Cal 386 
(3S7, 38S) (Ft B) (Prs 7, 9, 14). 

-O. 40, R. 2 — Right to remuneration — Receiver 

appointing manager to manage business—Collections 
made through manager are collections of receiver— 
Receiver is entitle 1 ro charge commission on such 
collections. 91 Cal LJ 301 : A I R 1953 Cal 672 
(674) (Pt Aj (Prs 7, 9). 

--O. 40, Rr. 2, 1 — Question whether receiver’s 

salary should be reduced — Determination of. See 
Ibid, O. 40, R 1. AIR 1953 Cai 574 (DB). 

-O. 40. R. 2 — Order fixing receiver’s salary — 

Appealability. 

Where the Court by an order fixes the salary of the 
receiver under O. 40 R. 2. the order is not appealable 
under O. 43, R. 1 (s). AIR 1915 C:T 74, FoH ; AIR 
1942 Na^ i 4 Dis^nted from. ILR (1955) 1 Cal 
237 • 58 Cal W N 193 : A I R 1953 Cal 574 (577) 
(Ft B) (Pr 9) (DB). 

-O. 40, R. 2 — Remuneration of receiver — Dis¬ 
cretion. 

Order 40. R. 2 leaves a discretion for the Court 
either to pay the receiver a percentage on the collec¬ 
tions ot a tixed remuneration for his services. 58 Cal 
W N 193 ; I L R (1955) 1 Cal 237 : A I R 1953 Cal 
574 (577) (Pt C) (Pr 14) (DB). 

_O. 40, R- 2 and S. 115 — Order disclosing mis¬ 
conception on part of Judge as regards Court’s power 
to vary order fixing receiver s salary — Interference 
with order— (Constitution ot India, Art. 227). 


Where an order disclosed a misconception on the 
part of the Judge that the Court bad no jurisdiction, 
once salary of the receiver was fixed under O. 40 r 
R. 2, to vary the salary so fired, on a petition against 
the order purporting to be one under S. 115, Civil 
P. C and under Art. 227 of the Constitution 

Held, that under S 115 the High Couit, un¬ 
doubtedly had powers to interfere with the order; 
and. in any event, the facts < f the case pre-eminently 
called for the High Court’s interference under 
Art. 27. ILR (1955) 1 Cal 237 : 58 Cal W N 193 * 
A I R 1953 Cal 574 (578) (Pt D) (Pr 16) (DB). 

-O. 40, R. 2—Remuneration of receiver — Liabi¬ 
lity for. 

The Recever’s remuneration should ordinarily come 
out of the estate in regard to which he was appointed 
receiver. A I R 1923 Cal 518 Foil 58 Cal W N 193: 

I L R (1955) 1 Cal 237 i A I R 1953 Cal 574 (57 8} 
(Pt G) (Pr 16) (DB). 

-O. 40, Rr. 2 and 1 — Appeal — Proceeding by 

receiver for approval of his accounts — Objection to 
sum included therein as his remuneration — Order 
disallowing objection after construing provision for 
remuneration in order of appointment—Order is judg¬ 
ment and therefore appeal lay — Letters Patent (Cal), 
Clause 15. 55 Cal W N 135 : A I R 1952 Cal 52 (54) 
(Prs 10, 11) (DB). 


-O. 40, R. 2—Remuneration of receiver — Liabi¬ 
lity for. 

Where an order for appointment of a receiver is 
made at the instance of the plaintiff for protection of 
the estate from alleged v/aste by the defendant, the 
remuneration of the receiver should be paid out of 
the estate in the hands of the defendant and merely 
because the order is set aside on appeal there is no 
justification for throwing the liability of remunerating 
the receiver upon the shoulders of the plaintiff w'ho 
should not he made personally liable for the same, 

I L R 22 Cal 960, Rel. on. 1953 B L J R 272 : I L R 
32 Pat 348 : A I B 1953 Pat 264 (265) (Pt B) (Pr 4) 
(DB). 

ORDER 40, RULE 3 

-O. 40, R. 3—Duty of Court _ Consultation with 

parties. See Ibid, O. 40, R 1. AIR 1955 Bhopal 14. 


-O. 40, Rr. 3 and 4—Scope—Receiver — Accounts 

of—Passing by Commissioner for taking accounts — 
Bombay High Court (Origmal Side) hu es, R. 463“' 
Power to investigate into allegations of misapplica¬ 
tion of funds, or of default or negligence — Separate 
suit—Necessity. 


A'hen passing a receive)’s accounts and giving 
ections as to payment of amounts under R. 46 3 ot 
i Bombay High Court (Original Side) Rules the 
mmissioner for taking accounts performs the func- 
ns of the Court under O 40, Rr. 3 and 4 and has 
wer to investigate into the allegations of misappli- 
ion of funds or of default or neghgence He lias 
hority under Rr. 3 and 4 to investigate into tne 
jgations of misapplication of funds or of derau 
negligence made against the receiver by a par y 
1 the party complaining should not be driven to a 
larate suit in all cases. VV here it has not 
r gested that any serious or corn plica tec 0 ue ^ 1 
se in the case and that it would be improper f0 > 
:m in proceedings under O 40 Hr 3 and I he 
urt would not interfere with the exen 

mmissioner’s discretion in deciding t a Rom 

as raised should he c ° nsic ^ e L e( ]‘ T / T 44 = . i“l R 20 
; A I R 1943 Cal 244 ; 14 Cal L J 445 . f L « 

492, Foil. 54 Bom L R 708 : A I R l 953 Bo 

(107, 108) (Prs 7, 13). 
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-O. 40, B. 3 — Surety for receiver — Bond by— 

Liability to pay interest. See Ibid, S. 145. 1959 Ker 
L J 380. 

-O. 40, Rr. 3 and 4 — Court fixing liability of 

judgment.debtor receiver—Failure to pay — Attach¬ 
ment and sale of his property—Legality. 

Where the Court fixed the liability of the receiver 
judgment- debtor at a certain amount without speci¬ 
fic ally directing him to pay the amount to the plain¬ 
tiff, there is no violation of the provisions of O. 40, 
Rr. 3 and 4. 

Where the receiver fails to pay the amount to the 
plaintiff, the Court would be justified in directing 
attachment and sale cf his proper’y. The fact that 
the execution is started at the instance of the plain¬ 
tiff who is entitled to receive the money is not at all 
a material irregularity and there is substantial com¬ 
pliance with O. 40 R 4. (’58, 24 Cut I, T 451. 

~ O. 40, R. 3 (a) — Receiver giving security hut 
Court refusing to accept :t Appeal not maintainable. 
See Ibid, O. 43, R. 1 (s). AIR 1965 Fat 424 (DB)* 


0- 40, R. 3 (a) \\ hether old motor vehicles can¬ 
not ordinarily L e accepted as proper security AIR 
1965 Pat 424 (425) (Ft B) (Pr 4). 

I rP*. 9 Responsibility of receiver for loss— 

Jurisdiction of appoin'ing Court to investigate — 
Separate suit whether necessary. See Ibid, O 40 
R. 4. AIR 1959 Pat 323. ' * 


——O. 40, P. 3 -Submission of account — Cher.king 
ot—Board oi receivers appointed in respect of cer¬ 
tain property-One of members appointed chairman 
Court appi mting him as pleader commissioner f> 
check accounts submitted by one of members of Board 

- If proper. See Ibid, O. 40, R. 1 . A I R 1930 Pat 

241. 

ORDER 40, RULE 4 

—O. 40, P. 4 -Proceedings under S. 145, Criminal 
vV * ropeity in dispute made over to supurdar — 
failure of supurdar to hand over property to party 

r tp r °!! er i. y Magistrate under O. 40 , R. /, 
v^ivii i. L*., atrachine supurdar’s property — Validifv 

See Criminal P. C. (1893), S. 145/ aFr 1950 All 490/ 

P' Rr- 4, 3—Allegation of misconduct against 
receiver-Summary enquiry- Power of Commissioner 
for taking accounis under R. 403, Rules and Forms 
of Bombay High Court (Original Side), 1950-Court’s 
interference with commissioner’s discretion — High 
Court Rules and Orders - Rules and Forms of the 

Ibid O 40 g R C -° , Tn'iori 3ide) 1950 ' R - 463. See 

ibid, O. 40, R. o. AIR 19o3 Bom 105. 

— °- 40, P- 4 - Scope - Receiver failing in duty- 
Personal liability to pay costs of litigation. 

V\/lien it is the clear duty of a Receiver to obtain a 
cleat direction from the Court when he finds that his 
servees are no longer required but he fails in his 
duty, he shou d he personally made liable for costs 

Cal 6 237°"5S La/kv °i!j , a Q gainst h >m. I LR (1955)1 
579) milUPn''-22,2% ^(DbV AIR 1953 CU1 374 (578 ’ 

—Tm 11 s(ere^j CourR—* Pr> wer s o'f^t c C ° Urt 

under O. 40, R. 4. See Ibld.'sflSO.^R 

ment a As? receiver -‘’EnforcImlnt'^^Si does^ot 
apply. See Ibid, S. 51. 1962 Ker L J 161 

7" 9 40 R - 4 < 2) ( Mad) — Appeal — Order aeainst 
receiver— App» alability. against 

The receiver in a suit was directed to pay anammmt 
ascertained to be the income into Court and" it was 
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also observed in the order “as to how this amount 
lias to be apportioned among the legatee gioup and 
the residuary group will be decided afbr hearing die 
parties. An appeal was filed against the order con¬ 
tending that a much larger sum was due and payable 
by the Receiver to the (state. The appeal was dis¬ 
missed on the ground -hat the order appealed against 
would not come under O 40, R 4, C P. Code, as the 
order was not final as the question as to how the 
amount to be deposited by the receiver was to be 

distributed, was left to be decided later. On revi¬ 
sion. 

Field, irrespective of whether the apportionment of 
the amount was made or not, the matter falls within 
the ambit of R. 4, O. 40, C. P. Code, and the appeal 

Under the amended Cl. (s) of R. 1 of O 43 C P 
Code, an order under R. 4 0.40, except one’under 
the proviso to sub-r. (2), R. 4, is made appealable, 
oo even where there is an order under sub-r. (2), R 4 
O. 40 with no direction for a tachment of receiver’s 
property, an appeal lies. AIR 1922 Wad 234 no 
longer good law. (1954) 1 Wad L J 8 : A I R 1954 

Mad a3o (o ;0) (l’rs 5, 9). 

4' 1 . . 4 and O. 43, R. 1 (s) — Application 

o. jo, n ,- 

IS1, o'Th ' ,eie ‘" ,,s 

p TlTo an UbsfaQ fu ^applications are presented under 
R. 4 of O 40 even though in the a not catioi s it wn? 

mistakenly stated that they were made under R 3 

tne appellate Court should nut take an extremely 

technical view in that they were presented under 

l\. o. 

An appeal lies from an order made under R 4 of 
O. 10 by vir ue of O. 43, R. 1 (s) whether any of the 
orders referred to in R. 4 is made or I he Court refuses 

to make such order. The O der eventually made is 

one under R. 4 and is therefore clearly ap .ealaMe 
since it cannot be said that an application under R 4 
if ielected must be taken to have oeen re jected under 
some other rule and not under R. 4 of O. 40 YVh 
ther the application is granted or dismissed, the order 
ade by the Couit is always an order made und-r 
R. 4 and is therefore appealable 40 Mvs T I nno 
AIR 1963 Mys 173 (173, 174) (Prs 4, 6 ) J 2 ! 

-—-a 40, R 4 — Applicability - Remedy under — 
receiver'™' 1 ' ^ G aSa!nst le S a > representatives of 

Rule 4 of O. 40 itself does not apply to a dead re-‘ 

true that if the receiver is alive, an application for 

n1«s U sard le T £ he ! no r™ a “u d 3 suitis ^ absolutely 
necessary. I he position, however, alters after thZ 

receiver is dead. The property in the hands of the 

legal representatives of the receiver is liable only if 

loss is occasioned by him or any amount is due from 

r,nl h !if’ t, l * ere . fore > an application for faking accounts 
from the legal representatives of the deceased re 

ceiver does not aHege that any loss is occasioned or 
that there is any amount rueirom the receiver and 
the applicants only ask for accounts from the levil 
representatives, such an application is not within 
0.40 of the Code. The proper remedy of Fhe app 
cants is to file a suit, establish loss to them am then 
seek to enforce it against the estate ol the rece vir in 
the hands of ihe legal representatives. ]fi 54 iy 9 _ 

L R .>o9 : TLR (1954) Nag (PS . a i ir y a f' 

(367, 365) (Pt A) (i rs 6 , 7) (DB... ” 19 ° 4 Nag 366 

- O. 40, R. 4-Scope - Application for accounts 
against legal representatives by surety (QuaeFe) 
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Quaere. — The liability of the surety for a re¬ 
ceiver is co extensive with that of the receiver whose 
honesty he guarantees and it is a question whether he 
can turn upon the legal representatives to call for 
accounts for which he is equally responsible, by an 
application under O. 40, R. 4. 1954 Nag L R 559 : 

(P R 8)1(DB) Nag 628 ** ATR 1954 NaS 366 ^ Pt 

~ —O. 40, R. 4— Appeal — Order reiecting applica¬ 
tion for determining liability of receiver—Appeal. 

^ An order rejecting an application for determining 
the liability of the receiver on the ground that the 
question would be decided only by institution of a 
separate suit and not in a summary proceeding is not 
aopealable. AIR 1943 Cal 244, Rel. on. 1958 B L 
J R 843 : AIR 1959 Pat 323 (324) (Pt A) (Pr 2) (DB). 

-O. 40, Rr. 4 and 3 — Responsibility of receiver 

for Joss—Jurisdiction of appointing Court to investi¬ 
gate—Separate suit whether necessary. 

The terms of O. 40 R. 4 give jurisdiction to the 
Court which appointed the receiver to investigate 
into the question of the liability of the receiver for 
his wilful default and gross negligence, and an order 
by such Court that such question could be deter¬ 
mined only by a separate suit is wrong in law. 40 Cal 
W N 479 and AIR 1943 Cal 244. Rel. on; 5 Cal W N 
223 and (1944) 1 Mad L J 368. Disting. 1958 B L J R 
843 : A I R 1959 Pat 323 (325, 326) (Pt B) (Prs 4, 8) 
(DB). 


- O* 40, R. 4 -Order refusing to remove receiver— 
Revision. See Ibid, S. 115. AIR 1952 Trav-Co 248. 

ORDER 41, RULE 1 

SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 1) 

— Memorandum of appeal to be signed by appel¬ 
lant or his pleader. 

2. Presentation of memorandum of appeal. 

3. Prcse tation with defective vakalatnama. 

4. Memorandum must be accompanied by copies 

of judgment and decree. 

5. Date of presentation for the purposes of limita¬ 

tion. 

i 

6. Twc decrees in two cross.appeals or two cross-* 

suits. • 

7. Misdescription in the memorandum of appeal. 

8 Grounds of objection, » 

9. New plea or case. <- 

S^e also Ibid, S. 9?, S. 107 and O. 41, R. 2. 

10. When appellate Court may not interfere with 

findings ot fact. 

11. Competency of appeals. 

12. Consolidation of appeals. 

13. Stamp on memorandum of appeal. 

14. Applicability of the order to other proceedings. 


-O. 40, R. 4—Order accepting receiver’s accounts 

—Appealability. See Ibid, O. 40, R. 1. AIR 1957 Pat 
16 (DB). 

• -O. 40, R. 4 — Charges against receiver relating 

to administration of estate — Power of Court to 
enquire into —Regular suit when can be directed. 

In passing the accounts of a receiver, it is open to 
the Court, under whom the receiver acts, to look into 
all charges relating to the administration of the estato 
in his hands brought by any party to the proceeding. 
It may well be that when there are complicated ques¬ 
tions of fact and the Court in seisin of the case is 
satisfied that a summary enquiry would not be fair, it 
should direct the party applying to bring a regular 
suit against the receiver on the charge of misappro¬ 
priation or fraudulent conversion. This would be a 
course which alone can be sa d to be consistent with 
the policy of the law. 

But where a petition of objection to the passing of 
accounts containing various allegations of misap¬ 
propriation, negligence and wilful default on the 
part of a receiver and a prayer for an enquiry into 
those allegations is filed, a separate suit is not the 
only remedy but the matter can be investigated by 
the Court who appointed the rece : ver in a summary 
proceeding 1956 Pat L R 415 : 1956 B L J R 394 i 
AIR 1956 Pat 429 (431) (Pt A) (Prs 7, 8) (DB). 

-O. 40, R. 4(b)—Appeal —Order to attach and sell 

property of receiver for failure to pay amount due 
as ordered by Court — Second appeal — Competency. 
See Ibid, O. 43, R. 1. AIR 1951 Pat 451(1) (DB). 

• -O. 40, R 4, O. 43. R 1 (s) — Receiver failing to 

pay amount due from him —Order of Court directing 
amount to be paid out of deposit standing to credit 
of receiver —Order held, in substance and eflect, one 
under O. 40, R. 4 - Appeal, therefore, held lay under 
O. 43 B- 1 (s) from such order. AIR 1950 Tat 241 
(242) ’(Pt A) (Pr 3) (DB). 

-O. 40, R. 4—Appeal—Refusal to remove receiver 

—Appealability. See Ibid, O. 40, R 1. AIR 1955 
Trav Co 163 (DB). 


1. Memorandum of appeal to be signed by 

appellant or his pleader. 


•—O. 41, R. 1 —Memorandum of appeal not signed 
by appellant who had become major by the time of 
appeal nor signed by his lawyer but by guardian— 
Mistake not bona fide — No cause for condoning 
delay. S. A. No. 918 of 1958. Reversed. 

Obiter.—The memorandum of second appeal was 
not signed by the appellant who had become major 
by the time of appeal. It was not signed by the 
lawyer also. It was however signed by the pur¬ 
ported guardian. There was an order of amendment 
by the Registrar. Even then the memorandum was 
not signed by the appellant. Previously in the first 
appeal, the appellant had himself applied that having 
attained majority he should be allowed to prosecute 
the appeal an 1 the guardian should be discharged 
and an order discharging the guardian was made by 
the lower appellate Court. 

Held, that there was a clear breach of O. 41, R. 1- 
Nor was there any bona fide mistake on the part of 
the appellant or his guardian in (lie face of the order 
of discharge of the guardian. Nor was there the ques¬ 
tion of bona fide of the lawyer, because the lav^er 
acts on the instruction of his client, and the client 
who purported to instruct tlia Advocate in the instant 
case was an adult person purporting to be a guardian 
and responsible individual who claimed to be a 
Chartered Accountant. There was therefore no suffi¬ 
cient cause for condoning the delay. AIR 1926 Nag 
40; I L R 21 Cal 800; AIR 1931 All 507; A I R 1920 
Lah 82; A I R 1918 Mad 916, Disting , S. A. No. 948 
of 1958. Reversed. (’63) 67 Cal \V N 617. 


o. 41, Rr. 1 and 3, S. 115 —Memorandum of s>P- 
i filed without signature of appellint or his 
nsel — Rejection of memorandum— When proper 

evision against order of rejection. 

hough the signing of the memorandum of appea 
he appellant or his pleadcr is m mdatoo under 
11, R. 1, Civil P.C., the rejectmn of a memOH 
lum of appeal not so drawn up und ■ 
order is only discretionary. The w 
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R. 3 is 'may* and not ‘shall* and rejection of the 
memorandum of appeal is only one of the orders that 
may be passed by the Court. Where therefore there is 
nothing to show that the defect in the drawing up of 
the memorandum of appeal was deliberate, the 
proper order to pass under R. 3 is not its rejection 
but, if possible, its amendment then and there. 

Held, that the order of rejection passed by the 
Court was wholly arbitrary and unsustainable, that 
the Court had acted with material irregularity in 

F assing it and that revision lay against it. AIR 1938 
at 411, Rel. on; - AIR 1932 Cal 482, DistiDg. AIR 
1952 Him Pra 62 (63) (Prs 3, 4). 


-O. 41, R. 1—Railways Act (1890), S. 145—Three 

persons authorised to plead and act for Governor- 
General—Only one of them signing memorandum of 
appeal — Other two allowed to sign memorandum 
after appeal was hied — Appeal could not be held to 
be filed without authority. AIR 1950 East Punj 160 
(161, 162) (Pt A)(Pr 3). 


2« Presentation of memorandum of appeal. 

-O. 41, R. 1—Appeal has to be presented during 

Court hours. 

An appellant is entitled to present an appeal during 
the hours that the Courts are open. Simply because 
limitation may not expire until 12 p. m. it would be 
hard on officers if they were liable to be raised at 
mid-night by a person w-ho had Lot been able to 
present his appeal within court hours. Court hours 
are fixed under the provisions of the Revenue Court 
Manual and the appeals have to be filed during these 
hours. It cannot, therefore be said that there would 
be any illegality in refusing to accept the appeal 
when it was presented at house of the officer after 
court hours. 1932 R D 165, Rel. on. 1952 RD (BR) 9: 
1952 All YV R iRev) 22 : 1952 All L J (Rev) 5. 

•-O. 41, R. 1 — Person not party to proceedings 

Power of appellate Court to grant leave to appeal. 

It is manifest from Ss. 96, 146 and O. 41, R. 1 that 
none of these piovisions bars the filing of an appeal 
by an aggrieved person who was not actually party 
to the proceeding But it may now be taken as settled 
that a person not a party to a proceeding cannot, as a 
matter of right, present an appeal against the decree. 
This does not however preclude the appellate Court 
from according leave to file an appeal to a person 
against the decree or order if he is affected by the 
decision though he was not actually impleaded as a 
party. Pullayya v. Nagabhushanam. (1961) 2 Andh 
W P 204 : 1961 Andh L X 736 : I L R (1962) Andh 

Pra 127: AIR 1962 Andh Pra 140 (142, 145) (Prs 9 
14, 32) (FB). 


O. 41, R. 1—Presentation to wrong Court. 

It is true that an appeal must be presented by an 
authorized peison, and if it is presented by a person 
who is not authorized to do so it shall be rejected. 
But, where an appeal is presented by an authorized 
person, but in a wrong Court and that Court instead 
of returning the appeal to the appellant, itself sends 
tbe proper Court which accepts the presentation, 
the appellant should not be made to suffer foj the 
mistakes of the Court on the principle ‘actus curiae 
neminem gravabit*, and the appeal should not be 
dismissed. AIR 1954 J & K 44 (Pt A) (Pr 3). 


O. 41, R. 1— Procedure — Plaint — Presents 
after office hours is improper and wrong, 31 Mv< 
32 : AIR 1952 Mys 66 (67) (Pr 2). 


3. Presentation with defective vakalatnama. 

-O. 41, R. 1—Proper presentation — Appeal filed 

hy advocate for Municipality—Supersession of Muni¬ 
cipality—Presentation if proper. 

A counsel ippointel by a Municipal Committee 
will continue to have an authority on its behalf and 
on behalf of the Administrator who is appointed on 
the supersession of the Committee unless his powers 
are revoked und ?r the provisions of O. 3, R. 4. 

Appeal signed and presented by advocate for appel¬ 
lant which was described as Municipality — Munici¬ 
pality superseded by Administrator appointed — 
Vakalatnama signed by Administrator subsequently 
filed— Advocate who presented appeal held had 
authority on behalf of Administra'or to present it and 
thus there was no defect in presentation. AIR 1955 
Ajmer 29 (30) (Pt A) (Pr 3). 

-O. 41, R. 1 and O. 3, R. 1 — Vakalatnama not 

signed by appellant and memorandum of appea’ filed 
signed by counsel — Appeal cannot be considered as 
properly presented ; AIR 1920 All 252 and AIR 1930 
All 112, Rel. on. 1952 All L J (Rev) 110 : 1952 R D 
(BR) 144 (DB). 

-O. 41, R. 1—Defect in appointment of pleaders — 

Defective vakalatnama — Effect. See Ibid, O. 3, R, 4. 
AIR 1957 Him Fra 16. 

-O. 41, R. 1 —Proper presentation —Memorandum 

of appeal —Defect in—Memorandum of appeal signed 
b> two advocates not entered on rolls of High Court; 
but granted conditional permission to appear along 
with enrolled Advocate —Amendment by dling power 
of enrolled Advocate after expiry of limitation for 
appeal — Delay of 43 days condoned on affidavit of 
Advocates—(Limitation Act (1908), S. 5). A I R 1955 
NUC (Him Fra) 'c 680. 

-O. 41, R. 1—Appeal presented by pleader with¬ 
out vaka'atnama - Pleader duly authorised by person 
on whose behalf appeal is presented — Defect can be 
cured by filing of vakalatnama even at late stage. &ee 
Ibid, O, 3, R. 2. AIR 1963 Madh Fra 127. 

O. 41, IP i and O. 3, R. 4—Omission to file 
vakalatnama. 

Omission to file a vakalatnama is an irregularity 
which can be cured. 1961 MPLJ (Notes) 313: 

1961 Jab L J 399 : AIR 1961 Madh Fra 323 (324) 
(Pt B) (Pr 6). 

O. 41, Rr. 1 and 3. O. 3, R. 4 — Appeal memo¬ 
randum signed by Advocate of Appellant— Yakalat- 
nama not filed with memo— Appeal admitted —On 
date of hearing Advocate offering fo produce vakalat 
— Appeal dismissed on ground that Advocate had no 
authority—Order of dismissal invalid. 

Where in an appeal, against an order of the Reve¬ 
nue Officer, filed before the Taxation Appeal Commit¬ 
tee, the appeal memorandum was signed by the 
Advocate ol the assessee and not by the assessee him¬ 
self, without any vakalat having been filed along with 
the appeal petition, and the Committee rejected the 
appeal on the date of hearing on the ground that the 
advocate had no authority to sign the appeal, despite 
the Advocate’s having offered to produce a vakalat : 

Held, that the appeal should not have been rejected 
It was not necessary that the vakalat should have 
accompanied the appeal petition. If a person pur- 
porting to be the authorised agent of the appellant 
files an appeal and if he has the necessary authority 
to so file a petition, it cannot be regarded as defective 
m any way. II the appeal petition was defective in 
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any manner it was the elementary duty of the bodv 

entrusted with the hearing of the appeals to have 

intimate i the appellant and to have permitted the 

defect t > be rectified. Once the appeal was admitted 

and posted for hearing and notice of the date of 

hearing was given to the party, it was not open to the 

committee to dismiss the appeal by reason of any 

cure ole defects in it. There was no rule permitting 

^ - /^ P i't K>n a PP ea ^ * n those circumstances. 

xr H ac iV V 83 : ILR < 19 ^) 1 Mad 648 : (1964) 2 
Mad L J 165 : AIK 1964 Mad 235 (236) (Pr 4). 

~—0 41 R. 1 —Proper presentation — Presentation 
ot appeal on behalf of minor— Power of attorney 
signed by mother without mentioning that she was 
acting as next friend Power of attorney did not 
become invalid or ineffective—There was no necessity 
tor -ier to descrioe herself as next friend when it was 
conceded that she was. AIR 1955 NUC (Punj) 2161. 


it is not, however possible to allow the appellant to 
file typed copies instead of printed copies of the 

in C. M. P. No. 9860 of I960 
(Anc h Fra), Foil. (1965) 2 Andh L T 367 : (L965) 2 

fp nd l()) WR 472:AIR 1966 Audi, Pra 18 L (184) 


JP.\ R rVr 8s 33, 2 ^ ~ A decree shall follow’ 
Failure of Court to draw up decree — Effect on 
right of appeal. 

The failure of the Court to draw up a formal 
decree as required by the mandatory provisions of 
S. 33 will not deprive a party of his right of appeal. 
It is open to the party to apply to the Court to pre¬ 
pare a decree but even if he fails to so apply his 
appeal cannot be dismissed as incompetent on the 
ground that it is not accompanied by a copy of 
decree. AIR 1956 Assam 120 (Pr 3). 


4. memorandum must be accompanied by 
copies of judgment and decree. 


® 9 41, R. 1 Scope— Failure to file certified 

copy of decree—Effect. 

The requirement that certified copy of the decree 
should be Hied along with the memorandum of appeal 
is mandatory, and in the absence of the decree the 
tiling of the appeal would be incomplete, defective 
and incompetent. 


No hard and fast rule of general applicability car 
ha laid down for dealing with appeals defectively 
hied under O. 41, R. ], Jagat Dhish Bharg ava v 
Jawahar Lai Bhargava. (1961) 2 S C R 918 : (1963 
2 SCJ 11:(1961) IKerLR 437: (1961) 2 SC A 
204 : AIR 1961 S C 832 (834, 836) (Pt C) (Prs 5, 14) 


O. 41, R. 1 , S. 115 — Ex parte decree for tbeka 
money by Revenue Court — Application for setting 
aside dismissed Appeal — Copy of formal order not 
filed does not just it y rejection of appeal — Such 
rejection is refusal to exercise jurisdiction — (U. P. 
Revenue Manual, R. 91.B). 

Though the provisions of O, 41, Rr. 1-4, C. P. 
Code have been made applicable to appeals under the 
rules framed in the Revenue Manual, there is no pro¬ 
vision in any of these rules which requires the memo¬ 
randum of costs to be filed along with the judgment 
when there is an appeal preferred against an order ia 
which under the rulev no formal order is to be pre¬ 
pared. AIR 1953 All 714 (Pr 3) (DB). 


—O. 41, R 1 , O. 41-A, R. 1 , O. 42, Rr. 1 , 2, 
O. 43, R. 1—Second appeal to Hi^h Court-Power to 
dispense w ith filing of printed copies— Provision in 
O. 41, R 1 —Effect of - Type-written copies cannot 
be permuted to be filed in place of printed copies of 
judgment. 


Order 41 A, O. 42 and O. 43, indicate the number 
ot copies of the judgment appealed against to accon- 
pany the memorandum of appeal and fact that they 
should be printed. But, in none of them there is any 
indication to show that the words (‘unless the appel¬ 
late Court dispenses th erewith’) in O. 41, R. 1 , do not 
apply to appeals under O 41-A, or O. 42 or O. 43. 
This po rtion within brackets is a basic provision and 
it is obviously based on sound principles and practi¬ 
cal considerations of possible circumstances where 
the appellate Court may find it fit and proper to dis¬ 
pense copies of judgment. The power of the appel¬ 
late Court to dispense with copies of the judgment on 
which the appeal is founded is not positively given 
bv O. 41, R. i, but is only referred to in O. 4 l, R. 1 as 
existent even independent of O. 41, R. 1 . Under 
O. 42, also, the High Court can, in a suitable case, 
dispense with copies of the lower Court’s judgment. 


O. 41, R. 1 Omission to file copy of decree — 
Decree not drawn up—Appeal if incompetent. 

If for a mistake committed by the Court below, a 
decree was not formally drawn up and the plaintiff- 
appellant w'as unable to produce a certified copy of 
the decree, the plaintiff should not be visited with the 
consequence ol his appeal not being competent be¬ 
cause he was unable to produce a certified copy of 
the decree. The drawing up of a decree was only a 
formal affair and the omission had not affected the 
rights of the parties either way. 59 Bom LR 74: 

ILR (1957) Bom 175 : A I R 1957 Bom 59 (60) (Pt B) 
(Pr 4) (DB). 

O. 41, R. 1 — Calcutra High Court (Appellate 
Side) Rules, Chap. V, Rr. 3 and 10 Chap. II, 
R. 2(18)— Two appeals preferred in Calcutta High 
Court from one judgment, within limitation —Certi¬ 
fied copy of judgment filed with only one memo¬ 
randum of appeal—Duty of office of High Court. 

Held, that the Stamp Reporter’s objection on the 
point of limitation was misconceived. The memo¬ 
randum of appeal was filed, in this case, within the 
period of limitation although the memorandum was 
not in form, not being accompanied by the certified 
copy of the judgment. Because of that irregularity, it 
was liable to be returned but it could not be con¬ 
demned as a time barred appeal. The jurisdiction of 
an appellate Cou r t to dispense with certified copy of 
the judgment of the trial Court is not limited by any 
provision of the Limitation Act. So also, the power 
of the Registrar, under R. 2 (18) of Chapter II and 
R. 3 of Chapter V of the Calcutta High Court Appel¬ 
late Side Rules, to dispense wilh the filing of more 
than one copy of the judgment in more than one 
appeal preferred from a judgment governing more 
than one case is not circumscribed by any Jaw of 
limilation. Such an order may be passed on an un¬ 
sworn application bearing a Cou t fee st unp of Rs. 2 
at any time prior to the return of the memorandum of 
appeal. If, however, the memorandum is one returned, 

under R. 10 (2) of Chapter V of the Appellate Side 
Rules, then it may he refiled with the necessary certi¬ 
fied copy, in the ordinary manner, if only refiled 
within period of limitation. If between the date of 
return of the memorandum and the date of refiling, 
the period of limitation has expired, R. 10 ( 2 ) of 
Chapter V of the Appellate Side Rules further pro¬ 
vides that in such a case, the appl cation for condon¬ 
ing the delay has to accompany the memorandum ox 

appeal. Both the Stamp Reporter and the Registrar 

w’ere in error in importing considerations ot t e 
Limitation Act in the instant case, udiere the memo¬ 
randum of appeal remained filed in the app'opria e 
department aud was not returned under R. It) M 
the Advocate, who had filed the appeal. 6S * 

9S9 : AIR 1965 Cal 67 (70) (Prs 14. 15) (DB). 
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—O. 41, R. 1— Appeal filed without copy of decree 
— Interim order staying execution - Date of appeal — 
Respondent dead on date of filing appeal —Substi¬ 
tution of legal representative O. 22, R 4 read with 
R 11 applies — Cause title cannot be amende 1 under 
S. 153. See Ibid, O 22, R. 4. AIR 19G3 Cal 417 (DB). 

-O. 41, R. 1 — Appellant instead of filing copy of 

judgment filing last order in the order sheet oi trial 
Court along with memo of appeal — Last order mis¬ 
takenly taken to be judgment of trial Court by the 
appellant as well as copying department which sup¬ 
plied its copy —Held, i ha 1 ' there was no defec v in form 
of appeal so as to make the appeal incompetent. (’5G) 
GO Cal W N 754. 

-O. 41, R. 1 —Proper presentation—Certified copy 

of decree not filed along with memo of appeal to — 
Effect — Condonation of delay—See Limitation Act 
(1908), S. 5. AIR 1955 (N U C) (Cal) 2919. 


——0.41, R. 1—Applicability —Writ appeal—Copy 
of judgment - If to be filed. 

An appellant who seeks to file an appeal against an 
order of a Single Judge disposing of an application 
under Art. 226 of the Constitution in a matter arising 
outside the ordinary Original Civil Jurisdiction of 
the High Court, need not annex to the memorandum 
of appeal either a certified copy of the 'udgment 
appealed fiorn or of the formal order which may 
have been or be drawn up in such eases. A I R 1953 
Cal 433 (SB), Foil.; F. M. A. P. No. 121 of 1952 
(Cal), Rel on. 58 Cal W N 175 : AIR 1954 Cal 189 
(191, 192) (Pt B) (Prs 13, 19) (DB). 


-O. 41, R. 1 — Final judgment referring to previ¬ 
ous order—No necessity to file copy of order. 

The copy of the judgment which is required to be 
filed under O. 41, R. 1 is the final judgment on which 
the d ecree is founded. If in the final judgment a 
reference is made to a previous order, it will not be 
necessary to file the copy of that order as well along 
with the memorandum of appeal. AIR 1960 J & K 88 
(Pr 4) (DB). 

-O. 41, R. 1 — Appeal presented with certified 

copy of judgment and decree — It is immaterial who 
obtained the copies. See Limitation Act (iDOS S. 12. 
1965 M P LJ 572 : AIR 19GG Madh Pra 52 iDB). 


— —O. 41, R. 1 — Copies of judgment and decree 
obtained by appellant from respondent fraudulently 
and used against wishes ol respondent —However no 
steps taken by respondent to restoration of possession 
of such copies — ft cannot he held that appeal has 
been filed without copies of judgment and decree 
appealed from. 1965 MP LJ 572: 1965 Jab LJ 
1001 i AIR 19GG Madh Pra 52 (54) (Pt B) (Pr 9J 
(DB). 


-O. 4], R. 1, S. 115—Memorandum of appeal not 

accompanied by certified copy of judgment—No pra¬ 
yer for dispensing with such copy made when appeal 
was filed Appellate Court in its discretion not dis¬ 
pensing with such copy — Decision not interfered 
with in revision -Appeal held incompetent. AIR 1938 
Nag 233, Rel. on. 1961 M P L J 151. 


-O. 41. R. 1—Defective presentation—Memorandum 

of appeal not accornpanie 1 by decretal order—Appeal 
is not maintainable. (1954) 2 Mad LJ 290: 1954 
Mad W N 347 : ILK (1954) M <d 1122 : 67 Mad L W 
345 : AIK 1954 Mad SS3 (SS3, 8S4) (Prs 2, G) (DB). 


-;0. 41, R. ] —Common judgment- Several appeals 

Separate copies of judgment are not necessary 

(1950) 2 Mad L J 495 : 1950 Mad W N 797 : A I R 
1951 Mad 275 (Pt B) (Pr 2). 

Overruled on another point in AIR 1955 Mad 625 
(Fb).] 


-O. 41, R. 1 — Dismissal of appeal for failure to 

supply summons forms within date fixed — Order 
passed behind back of party prior to date fixed for 
hearing of appeal—Order is without jurisdiction. See 
Ibid, S ll/7. AIR 1963 Manipur 48. 

-O. 41, R 1 — (Manipur) General Rules (Civil), 

R. 70- Filing of summons forms along with appeal 
memorandum essential. AIR 1963 Manipur 48 (Pt A) 
(Pr 1). 

-O. 41, R. 1 (H -Memorandum of appeal accom¬ 
panied by copy of decree only Copy of judgment 
filed after limitation Not valid appeal. 

--Under O. 41, R. 1 (1). there is no valid appeal unless 
the memorandum of appeal is accompanied both by 
a copy of the decree and a copy of the judgment 
appealed from, unless the latter is dispensed with. 
It the copy of the judgment is filed later, after the 
expiration of the period of limitation prescribed for 
the appeal, the appeal is time barred ; this is because 
there is no valid appeal until a copy of judgment, if 
not dispensed with, is also filed. AIR 1961 Pat 129 
(130) (Pt A) (Prs 5, 6). 

-O. 41, R 1—Appeal filed without copy of deciee 

—Objection to maintainability o Pap peal not raised in 
lower appellate Court — Objection nised in second 
appeal only — Appea ! in lower Court in the circum- 
stance^ could not be held incompetent — Trial Court 
diree'ed to draw up a decree. See Ibid, S. 98. AIR 
1964 Pud j 443. 

-O. 41, R. 1 — Procedure — Copy of decree not 

filed owing to fact that decree was not prepared — 
Appellant — Right of, to be given time. 

It certainly does not appear to be at all fair that 
an appellant should be denied his right of appeal 
simply on account of the fact that the lower Court 
has failed to carry out its mandatory function of 
preparing a decree sheet and therefore the memo of 
appeal is not accompanied by a copy of the decree, 
and in such a case the appellant ought to be allowed 
the opportunity to move the lower Court to carry 
out its hounden dutv and remedy the defect. AIR 
1920 Lah 395 and AIR 1925 Lah 43S and MR 1949 
E P 400, Not f >11. 62 Pun L R 319 : AIK 19G0 Punj 
247 (248) (Pr 8) (DB). 


-—O. 41, R 1 - Copy of decree filed with appeal 
not in accordance with O. 20, R. 6—Effect. 

Where the copy of the decree which is filed with 
the appeal is not in accordance with O. 20. R. 8 and 
is not capable of execution, as the appeilant is not 
responsible for the mistake he cannot be penalised 
for any fault of the Court and it would be unneces¬ 
sarily prolonging the litigation, if the appellate 
Court were to direct that a proper decree be prepared 
and that the appeliar t should then obtain a copy of 
the amended decree and fi'e it with tiie appeal. A 
proper and executable decree can be prepared by the 
appellate Court on decision of the appeal on merits 
which would include the decree of the trial Court, 
as well. 59 Punj L R 310 : AIR 1957 Punj 233 (239) 
(Pt A) (Pr 3) (DB). 


-O. 41, R. 1—Proper presentation — Appeal from 

order recording compromise—Order directing that 
decree might be passed in accordance with com¬ 
promise not filed —Effect. 

Where the only copies which accompanied the 
memorandum of appeal were those of the statements 
of the counsel for both parties and the statements 
made and the order of the Court in connection with 

the sanctioning cf the compromise on behalf of the 

minor but no copy was filed of the order by which 
the Court directed that a decree should he passed in 
accordance with the terms of the compromise : 
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Held, that as the final order of the Subordinate 
Judge was the order recording the compromise 
within the meaning ot O. 43, R. 1 (m) the appeal was 
not properly filed. ILR (1955) Punj 595 i 56 Punj 
L R 440: AIR 1954 Punj 259 (260) (Pt A) *Pr 5) (DB). 

41, Rr. 1 and 11, Ss. 2 (2), 96, 100 and 115— 
Decree — Time-barred appeal — Refusal to extend 
tune Appeal dismissed but decree not drawn up 

Remedy Appeal or Revision — (Limitation 
Act (1908), S. 5). 

Where the first appellate Court refused to extend 
time under S. 5, Limitation Act, and dismissed the 
appeal as time barred, a revision pe'ition to set aside 
the order refusing to extend time is not competent. 
The dismissal of appeal as time-barred is a decree as 
defined in S. 2 (2), C. P. Code. Therefore what is 
competent is an appeal. AIR 1953 Ajmer 32, Rel. on. 

In such a case if the first appellate Court has not 
drawn up a decree, the revision filed in the High 
Court cannot be treated as an appeal for, in no case, 
can a party come up in appeal unless a formal decree 
is drawn up and signed. AIR 1943 Nag 204 (FB), 
Relied on. AIR 1959 Tripura 6 (7) (Prs 2, 4). 

O, 41, R. 1 — Memorandum of appeal against 
appellate decree under O. 41, R. 11(1) must be ac¬ 
companied by copy of appellate decree — It is there¬ 
fore incumbent on lower appellate Court to prepare 
decree and supply copy of it to appellant. AIR 1955 
Vind Pra 39 (40) (Pt A) (Pr 2). 

5. Date of presentation for purposes of 

limitation. 


O* 41, R 1 — Patna High Court Rules, Part 2* 
Chap 7, R- 7—Power of Deputy Registrar under R. 7 
to grant time for production of copies of judgment 
beyond period of limitation-(Limitation Act (1908), 
S. 5). 

When an appeal is not accompanied by necessary 
copies of the judgments, the Registrar or the Deputy 
Registrar under R. 7 of the Patna High Court Rules*, 
cannot grant time for production of the same beyond 
the period of limitation. It is only when an applica¬ 
tion under S. 5, Limitation Act, is filed that the ques¬ 
tion of condoning the delay can be considered by the- 
Bench. 

The Bench even, therefore, by merely extending 
the time granted by the Registrar, or the Deputy 
Registrar, under R. 7, beyond the period of limita¬ 
tion, for filing the copy of the judgment appealed 
against cannot extend the period ot limitation fixed 
by the statute. Pule 7 of the Patna High Court Rules 
cannot override the provisions of the Limitation Act. 
1955 B L J R 724 s AIR 1957 Pat 135 (Pr 3). 

" O* 41, R. 1 — Proper presentation — Copy of 
decree filed beyond period of limitation — Condona¬ 
tion of delay. See Limitation Act (1908),: S. 5. AIR 
1955 N U C (Pepsu) 2502. 

”—O. 41, R. 1—Date of presentation for purposes of 
limitation — Copy of Appellate Judgment appealed 
against filed after limitation—In excluding time taken 
for obtaining copy of judgment, time taken in respect 
of the trial Court’s judgment can be excluded. See 
Limitation Act (1908), S. 12. AIR 1955 N U C (Punj> 
2516. 


0-O 41, R. 1—Receipt of memorandum of appeal 

is date of filing appeal and not the date of posting 
the memorandum — Limitation. See Sea Customs Act 
(1878), S. 188. AIR 1957 S C 648. 

-O. 41, R. 1, sub-R (3) (Madras) — Appeal filed 

after period of limitation — Application tor condon¬ 
ing delay also filed with appeal — Appeal is not 
admitted unless application is decided in favour of 
appellant — Court has no jurisdiction to pass inter¬ 
locutory order in appeal until it is admitted. 

Alter the insertion of sub r. (3) in R. 1 of O. 41, 
where an appeal is presented after the period of 
limitation and an application to excuse the delay in 
filing the appeal has also been filed, the appeal is not 
admitted unless the application for condoning the 
delay is disposed of in appellant’s favour. Until the 
respondent is heard, after a notice is issued to him, on 
the petition for condoning the delay, and the appeal 
is admitted, the Court has no jurisdiction to pass an 
interlocutory order in the appeal itself. The practice 
of posting the application for delay for hearing 
along with the appeal is not warranted after the 
incorporation of sub-r. (3) in R. 1 of O. 41. AIR 1934 
Mad 303, Rel. on. (1962) Ker L J 681 : 1962 Ker L T 
500. 


-O. 41, R. 1 —Order under S. 47 — Second appeal 

not accompanied by copy of decree—Copy produced 
after limitation — Appeal is incompetent. 

A judgment-debtor’s objection that the execution 
was barred by limitation was dismissed and an appeal 
therefrom was also dismissed. The judgment-debtor 
filed a second appeal accompanied by only the copy 
of judgment. When he produced the copy of the 
decree under orders of court the limitation for appeal 
had already expired. 

Held, that under O. 41, R. 1, it was imperative on 
the appellant to file the copy of the decree along 
with the memorandum of appeal and as it was filed 
beyond limitation the appeal was incompetent. AIR 
1951 Madh B 61 (62) (Prs 12, 13). 


6. Two decrees in two cross-appeals or two 

cross-suits. 

-O. 41, R. 1—Proper presentation— Cross-appeals 

— Distinct decrees — Appeal against one decree — 
Memorandum accompanied by copy of one decree 
only - See Ibid, O. 20, R. 0. AIR 1955 NUC (Pepsu) 
2502. 

-O 41, R. 1—Scope — Two appeals arising from 

same suit disposed of by one judgment—Two decrees 
prepared — Second appeal from one decree only — 
Failure to file copy ot other decree—Effect. See I bid- 
S. 11. ILR (1953) 3 Raj 373:AIR 1954 Raj 58 (DB). 

7. Misdescription in the memorandum of 

appeal. 

-O. 41, B. 1—Misdescription of parties—Effect. 

Mewalal was defendant No. 2 in the suit. In the 
second appeal by the plaintiff, respondent No. 1 was 
described as ‘Tejmal son of Bherunji (died) re¬ 
presented by Mewalal, son of Tejmal.’ Tejmal having 
died could not be made a party to the appeal- 
Mewalal was a party. 

Held, that the correct description would have been 
‘Mewalal on behalf of himself and as representing 
Tejmal.’ The mistake however, was not material- 
AIR 1954 Ajmer 74 and AIR 1940 Mad 300, Disting. 
1954 A M L J 133 j AIR 1954 Ajmer 75 (77) (Pt F, 
(Pr 10). 


8. Grounds of objection. 

—O. 41, Rr- 1 and 16 — Burden of showing tna: 
jurt’s judgment wrong ;— Evidence Ac ( 

. 101 to 103. , . , . 

In appeals the burden of showing that the luc¬ 
ent appealed from is wrong lies upon the appella^ 

all he can show is nicely balanced cabul^on 

hich leads to (he equal possibility of the ju< 

i either the one side or the other being g ’ 
succeeded in discharging the L»oio 
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P G 39, Foil. 1952 All L J 172 : 1952 R D (BR) 325 
(All) i 1952 All W R (HC) 209 (DB). 

• —O. 41, R. 1—Duty of parties and counsel. 

It is the clear duty of parties and their counsel to 
be adequately briefed when their cases are posted on 
the Cause List for hearing, and submissions made 
from stage to stage cannot be entertained as they are 
both inconvenient and improper. Gopal Das v. State 
of Assam 1954 Cri L J 1570 : ILR (1954) 6 Assam 
399 : AIR 1954 Assam 193 (201) (Pt D) (Pr 15) (SB). 

-O. 41, Rr. 1 and 16 — Burden of proof to show 

judgment of lower Court to be w rong. 

In an appeal, it is for the appellant to show that 
the judgment of the Court below is clearly wrong. It 
is not enough for him to show that the judgment 
may be wrong by merely pointing out that the judg¬ 
ment may be just the other way. AIR 1956 Bom 99 
(102) (Pt D) (Pr 14) (DB). 


O. 41, R. 1—Points for determination — Giving 

up of* 

It is true that where points of determination are 
raised and a particular point is not lound therein, it 
may be presumed that it must have been not urged 
or given up. But where a Court does not raise points 
for determination and proceeds on an assumption 
that only question of limitation was to be considered 
no such presumption can be made. AIR 1951 Lah 
126, Ref. AIR 1953 Kutch 19 (20, 21) (Pt B) (Pr 3). 

“O 41, Rr 1 , 16 and 31—Burden of proving that 
judgment appealed from is wrong lies on appellant— 
Finding as to credibility of witness based on demea¬ 
nour it can be reversed in appeal - Rejection of evi¬ 
dence of witness by trial Judge on ground of demea¬ 
nour Absence of noie regarding demeanour of such 
Witness-Effect. See Ibid, S. 107. AIR 1964 Madh 
Pra 137 (DB). 

7" O* 41, R. 1 —Suit by plaintiff—Defendant appeal- 
ing to lower appellate Court but not the plaintiff — 
Second appeal by plaintiff—Latter would be entitled 
to support the judgment of the first Court on other 
grounds though he could not get a higher relief, 
even it he succeeded, than that given to him in the 

?« rt ^, 1951,2 Mad L J 664 : AIR 1952 Mad 166 
(168) (Pt D) iPr 6). 

-O. 41, R. 1—Barden of proof. 

A burden lies upon a plaintiff in an appeal to show 
the error of the Court of first instance. 1953 Nag L I 

ILR (1954) Nag 30 : AIR 1953 Nag 70 (76) 
(Pt B) (Pr 35) (DB). S ' ' 

O. 41, R1 — Appeal without impleading neces- 

7M a iQr S r7 I ^ CO T P ?f? t ~ B i har Land Informs Act 
(30 of 19o0), Ss 4 (d) 14 — Mortgage decree-holder 

hUng claim under S. 14- Execution barred under S. 4 

(dj-Issueof saie proclamation in execution without 

objection—Principle of constructive res judicata—If a 

S a 47 19SB q L e rR550. Cti ° n S ' 47 ' See ,bid ' 


9. New pica or case. 

See also Ibid, S. 90, S. 107 and O. 41, R 2. 


• °* 41, R.l—New case — Party cannot char 

its case at appellate stage-Plea of licence or its i, 
vocability not raised in trial Court nor adjudicat 
upon-It cannot be raised for first time in appe 
Chevalier v. Dharmodayam Co., Trichur (ld/R 
SCR85< AIR 19C6 SC 1017. ,cnur - U-Rd, 


® O-41, Rr. 1 and 2 New plea—Pure question 
oflaw depending on facts - If can be allowed for 
lirst time in grounds of appeal or even as an addi¬ 
tional ground at later Stage-Discretion of appellate 
Lourt Interference by superior Court. 


•Per Raghubar Dayal and Sikri, JJ. : A pure question 
of law not dependent on the determination of any 
question of fact should be allowed to be raised for 
the first time in the grounds of appeal by the first 
appellate Coutt. Such pure quest ors of law are al¬ 
lowed for the first time at later stages also. Where a 
new point not taken in the grounds of appeal is 
sought to be raised as an additional ground by a sub¬ 
stantive application for that purpose, (.lie High Court 
has discretion to allow the application or refuse it. 
But the discretion exercised by the High Court will 
not be interfered with except for good reasons, for 
example where the Court acts capriciously or in dis¬ 
regard of any legal principle. 

Per Raghubar Dayal and Sikri, JJ. (Mudholkar, J. 
Contra): Held that the order of the High Court re¬ 
fusing the application of the appellant to raise an 
additional ground was not in conformity with the 
principle that a question of pure law can be urged at 
any stage of the litigation be it in the Court of last 
resort. The omission of the appellant to raise the 
point before the trial Court did not amount to hi3 
waiving his right to raise the objection and the High 
Court was in error ia not allowing the appellant to 
urge the additional ground at the hearing of the 
appeal. AIR 1959 Andh Pra 607, Reversed. 

Per Mudholkar, J.—Considerations of public policy 
require that a successful party should not at the 
appellate stage be faced with new grounds of attack 
after having repulsed the original ones. The proper 
function of an appellate Court is to correct an error 
in the judgment or proceedings of the Court below 
and not to adjudicate upon a different kind of dispute 
— a dispute that was never taken before the Court 
below. It is only in exceptional cases that the appel¬ 
late Court may in its ciscretion allow a new point, to 
be raised before it provided there aie good grounds for 
allowing it to be raised and no prejudice is caused 
thereby to the opponent of the party permitted to 
raise such point. But where the appellate Court in 
exercise of its discretion refuses leave to a party to 
raise such point there is little scope for any indul¬ 
gence being shown by the Supreme Court. Chittoori 
Subbanna v. Kudappa Subbanna, (1965) 1 S C A 847: 
(19fi5) 2 S C W R 202 : (1966) I Andh W R (SC) 67 : 
(1966) 1 S C J 269 : (1966) 1 Mad L J S C) 67 : AIR 
1965 S C 1325 (1328. 1329, 1330, 1336, 1338) (Pt A) 

(Prs 4, 8, 10, 12, 16, 55, 59). ' 

• O. 41, R. 1—Plea of negligence in defence— 
Plea cannot be raised for first time in appeal. See 
Ibid, O. 0, R. 4. AIR 1964 S C 152. 


• O. 41, Rr. 1 and 2—New case. 

The true nature of a grant of Choukidari Chakran 
lands is a matter to be oecided on a construction of 

the terms of the document and that is a question 
of law. 




# -- - - JO ui] 

a question of construction of a contract or grant, 
which must be based solely on the terms of the docu¬ 
ment, where there is no dispute as to how the con¬ 
tents of the document are related to existing facts « 
27 Ind App 58 (PC) and AIR 1917 P C 207, Rel. on. 

Where the respondents raised no objection when 
the appellant sought to raise a contention regarding 
the true nature of a grant lor the first time in appeal 

the appellate Court is right in allowing the point to 

be taken. Radha Sundar Dutta v. Mohd Hhadnr 

Rahim. (1951) SCJ 212 : 1959; S C R 1309 AIR 
1959 S C 24 (26) (Pt A) (Pr 6). * AlR 


i j * A “ ^ wiuL nui uaKen in 

pleadings and lower Courts—No issue-If can Hr 
raised before Supreme Court, when no evidence is 
required —(Constitution of India, Art. 135) See Ihirl 
S. 112. AIR 1958 S C 255. '* Ib,d ’ 
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1—New plea _ (Motor Vehicles Act 

Even in a Court of Jaw a party is not entitled to 
raise the question at the appellate stage that he should 
have been granted an adjournment which he did not 
piay for in the Court of first instance. Far less, such 
a claim can be entertained in an appeal from a tribu¬ 
nal which is not a Court of justice, but a statutory 
)ody functioning in a quasi.judicial way. The New 
lrakash Transport Co., Lt 1. v . The New Suwarna 
Transport Co., Ltd. 1957 M P C 205 s 1857 S C A 
1/8 : 1957 lab L J 344 : 1957 S C J 236 : 1957 Mad 

aii mM SCIi98 ' A “ 1957 sc 252 


. P' ^I>^ r * ^ anc l 2 — New plea — Grounds of ob¬ 
jection —Question of law. 

The question whether the trial Court should have 
dismissed the suit as being one for partial partition is 
a question of law. 4 hat objection could be raised in 
nrst appeal even though no objection was taken on 
that point before the trial Court and no issue was got 
framed, if it arose out of facts admitted or proved to 

the satisfaction of the Court. AIR 1954 Ajmer 78 (79) 
(Pt A) (Pr 4). 

~P 41. R - 1- Nf -w ground in appeal — See Ibid, 
O. 41, R. 2. AIR 1965 All 561 (DB). 

O. 41, R. I— New point that a lease is really a 
“"Cannot be raised for the first time in appeal. 
ILR (1962) 2 All 453 : 1963 All L J 587. 

O. 41, R. 1 “"Claimant not claiming interest before 
District Judge cannot claim it in appeal when he has 
not taken it as a ground of appeal. See Land Acquisi¬ 
tion Act (1894), S. 34. ILR (1960) 2 All 71. 


O. 41, R. 1 — New plea. 

If facts ad it if ted or established give rise to certain 
questions of laws the Court is not debarred from 
giving effect to such picas by any technicality of 
procedure. (1957) 27 Com Cas 660 i AIR 1957 All 
311 (316) (Pt D) (Pr 32) (DB). 


-O. 41, R. 1 — New plea. 

Plea raised by respondent in reply to a new plea 
adduced on behalf ol appellant himself — Plea 
allow ed, (1957) 27 Com Cas 660 : AIR 1957 All 311 
(316) (Pt E) (Pr 32) (D13). 

T O* 41, R. 1 and O. 6, R. 2— New’ plea — Ratifica¬ 
tion —MixeJ question of Jaw and fact — Cannot be 
allowed for first time in appeal. AIR 1957 All 219 
(232) (Pt F) (Pr 57). 

O. 41, R. 1—U. P. Agriculturists’ Relief Act (27 
of 1934), S. 12- Application under—Mortgagor urging 
that mortgagee being able, with the exercise of ordi¬ 
nary diligence, to realize the amounts of the decree 
for arrears of theka money and he having nonethe¬ 
less failed to lecover thesarre from the mortgagor, 
was not entitled to claim the profits in respect cf the 
period covered by the decree in the case under S. 12 
— Failure to plead that the mortgage could have 
realise 1 the amount with the exercise of ordinary 
diligence—Question being one of fact could not be 
allowed to be raised in appeal. 1952 All LJ 172 : 
1952 All W R (M C) 209 : 1951 R D (BR) 325 : AIR 
1952 All 808 (809) (1H C) (Pr 12) (DB). 

-0.41, R. 1—Objection as to non-joinder cannot 

be raised for first time in appeal —See Ibid, O. 1, R. 13. 
1952 All L J (Rev) 130. 

-O. 41, R. 1— Party claiming to be hereditary 

tenant by virtue of contract — He cannot set up new 
case that he became hereditary tenant under S. 180 (2) 

See Tenancy Law’s —U. P.Tenancy Act (17 of 1939), 
S. 180 (2). 1952 PD (BR) 235. 


T , °, 41 * 1R - 1—New plea — Jurisdiction — Plea of— 
e P want of jurisdiction of the commissioner 

^ 0f , the , Tenancy Act though not 
taken in the grounds cf appeal can be permitted to be 

argued as it requires no further investigation of facts. 

iR- U ',n , J ei . 1 ?. n S y Act - s - 265(3). 1952 RD (B R) 
10a : 1952 All L J Rev 136. 


O. 41, R. 1—Appeal — New plea — Question of 
possession. 

When in contention with a question of law regard¬ 
ing the effect of the proviso to S 42 of the Specific 
ReJiet Act, no specific issue as to possession is raised 
or decided by the trial Court, the question of posses¬ 
sion which is a question of fact cannot be allowed to 

in a PP- al - 1951 A W R (Rev.) 190 : 1951 

R D 2a9. 


41> R -1 — Appeal — New point — Question 
sought.to he raised pure question of Law— Neither 
raised in lower appellate co jit, nor referred to in 
pleadings Point allnved to be raised because it was 
a pure question of law. (1965) 2 An L T 402 i (1966) 
1 Andh VV R 62. 


f “O. 4 i t 1—P J ' ea res judi:ata — Not raised 
by pleadings or in the issues— Plea held could not be 
raised in appeal for the first time — See Ibid, S. 11. 
AIR 1965 Andh Pra 177 (FB). 

O. 41, R. l— New plea — Madras Rivers Conser- 
vanev Act i0 of 1884), Ss. 11, 12, 13 — Contravention 
of- Held, application of the sections depended upon 
survey under S. 3 and notification under S. 7 — Whe¬ 
ther river was so surveyed and notified or not is ques¬ 
tion of fact —Question not investigated in low’er Court 
Party cannot raise question in appeal — Madras 
Rivers Conservancy Act (6 of 1884), Ss. 3, 7, 11, 12, 
13. (1962) 2 Andh W R 401: AIR 1963 Andh Pra 94 
(103) (Pt B) (Pr 37). 

— O. 41, R. 1—New plea—Important plea not taken 
by defendant appellant in written statement—Plea not 
taken even iD memo of appeal—Held plea could not be 
raised at the time of arguments in appeal, based upon a 
few answers given by witnesses during their examina¬ 
tion — Need for formulating a claim with precision 
and particularity present in all cases is even more so 
in a case where right* are made to rest upon lateral 
accretions and reformation in situ. A I H 1945 Mad 
396. Rel on. (1962)2 Andh WR 401: A I R 1963 
Andh Pra 9l (104) (Pt E) (Pr 41). 

-O 41, R. 1—New Plea — Point of limitation not 

raised in lower Court cannot be permitted to he raised 
in appeal. ILR (I960) 2 Andh Pra 560 : (i960) 1 
Andh W R 326 : AIR 1960 Andh Pra 605 (612) (Pt E) 
(Pr 19) (DB). 


-O. 41 R. 1—New point of limitation. 

A question of limitation can be rai>ed in appeal - for 
the first time where the parties proceeded on that 
footing in the Court and far from raising any objec¬ 
tion on the ground oi lack of definite pleading in that 
behalf, both sides invited the Court to go into that 
matter and to give a decision on that issue. (I960) 1 
Andh W R 340 i ILR H959) Andh Pra 951 : AIR 
1960 Andh Pra 222 { 22S) (Pt G) (Pr 20) (DB).: 


— O. 41, R. 1 — New point — Point abandoned in 
>wer Court. 

It is no doubt true that on questions of law’, there 
innot beany question of estoppel and the appe an 
in raise this as a ground of objection in the appeal, 
at when the appellant as a matter of fact had g 
a point he cannot be allowed 
appeal. (19*8) 2 Andh W R 226 . IL R (l&jS) £ nd “ 
a 343 : 1958 Andh L T 1095 : AIR !9o8 Andh I>ra 

14 (732) (Pt G) (Pr 26) (DB). 
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O. 4! t R. 1— New point — Point not raised in 
lower Court — Point allowed to be raised in appeal 
being pure question of law. 1957) 2 Andh W R 287 : 
A I R 1958 Andh Pra 280 (282) (Pt A) (Pr 8 ) (DB). 

-O. 41, R. 1—(Letters Patent (Mad.), Cl. 15). 

A new plea -which is inconsistent and contrary to 
the admissions made by a party in the counter affida¬ 
vit filed by it in a writ petition before a single Judge 
cannot be allowed to be raised for the first time in 
Letters Patent appeal against the order of the single 
Judge. 1950 Andh L T 605 : 1956 Andh W R 616 : 
T L R (1956) Andh 622': A I R 1957 Andh Pra 103 
(104) (Pt A) (Pr 6 ) (DB). 

-O. 41, R. 1 — New plea. 

1 he validity of a .‘ecurity bond was not challenged 
on the ground that it was not prepared on a duly 
stamped paper in the objections raised by the res¬ 
pondent under S. 47 of the Code. 

Held, that the question did not strictly arise before 
the High Court in appeal. A I R 1958 Assam 15 (17) 
(Pt C) (Pr 6 ) (DB). 


— O. 41. R. 1 — Question of waiver c f notice under 
S. 77, Railways Act, is a mixed question of law and 
fact and cannot be raised for first time in appeal. (’65) 
69 Cal W N 692. 

-O. 41, R. 1 — Mode of proof — Certified copy of 

statement of accounts bearing certificate of General 
Manager of Bank — Objection to its admissibility not 
taken in trial Court ~ It cannot bo taken in appeal. 
See Bankers’ Books Evidence Act (ISSi;, S. 4. A 1 R 
1961 Cal 191 (DP). 

-O. 41 R. 1 —New plea — Plea as to bailment not 

taken in trial Court — Plea not a 1 lov ed to be raised 
in appeal in absence of sufficient material on record. 
AIR 1961 Cal 5 4 (58) (Pt C) (Pr 14) (DB). 

-O. 41, R. 1—Appeal —New plea. 

The question whether or not the appellants were 
willing to take the properties of the dissolved firm at 
a valuation fixed by the arbitrator is entirely a ques¬ 
tion of fact. I he appellants cannot be allowed to 
raise a new question of fact for the first time in the 
appellate Court. 64 Cal YV N S16: AIR 1960 Cal 693 
(696) (Pt F) (Pr 9) (DB). 


O. 41. R. 1 — New Plea — Question of fact — 
Nature of property sold in execution sale. 

It is a question of fact in each case whether what 
was sold in an execution sale was the property itself 
or merely the right, title and interest of the judgment- 
debtor. \\ here that question was not raised in the 
trial Court and no finding on it was given by that 
Court, it cannot be raised at the appellate st age. I L R 

(1951) Assam 332 : A I R l952 ~Assam 5 (10) (Pt B) 
(Pr 26) (DB). 

O. 41, R. 1 —Appeal — Objection to admissibility 
of a document cannot be raised for the first time. 

ILR (1951) 3 Assam 1 : A I R 1951 Assam 56 (59) 
(Pt C) (Pr 7) (DB). 


C 41* R 1 Suit against Railway Administra 
tion Plea that plainti 1 f without alleging and prov 
ing misconduct could not claim compensation no 
raised in written statement-Plea, if can he allowe 
to be raised in appeal-Rail ways Act (1 890), S. 72. 

Per Ram Labhaya J. — W here the defendant ad 
mus a material fact in no mistake or misapprehen 
sion in his written statement, he cannot be allows 
to convert his admission into a denial for the fir^ 
time in appeal. Thus, where there is an omisdon i 
the wntten statement to raise the p’ea that as th 
consignment was admittedly booked under Risk Note 
A and B, th 1 plaintiffs could not claim compcnsatio: 
Without all eg mg an) proving misconduct on the par 
oi the Administration or its servants and the lialniit 
to pay compensation is admitted, the plea cannot b 
allowed to be rosed in appeal for the first time as i 
in\° \os. a total deni il of liability to pay compensa 

n°«iw L |? M 9 ;n 0) o 2 AsSam 489 : AI1 ‘ 1950 Assam 17, 
(181) (Pt C) (Pr 33,34) (DB). 

7~° r 4 \' 1“ Practice — Appeal — New point o 

law f oint allowed to be argue 1 for the first time ii 
appeal. ILR (1959) B«m 680: 61 Bom L R 103. 


--O. 41, R. 1 —Plea of waiver—Necessity. 

The case of waiver and implied agreement involves 
question of law and fact and in the absence of speci¬ 
fic pleading and specific issue, such pleas cannot be 
allowed to be raised in appeal. A I R I960 Cal 146 
150) (Pt C) (Pr 34) (DB). 

O. 41, R 1 — New plea—(Land Acquisition Act 
(1894), Ss. 5-A and 6 ). 

Whether the acquisition has been made on the 
strength of S. 69 of the Calcutta Improvement Act 
or not is a question of fact. If the plaintiff wanted 
to make a case that S. 5-A, Land Acquisition Act, 
1894, was applicable to these proceedings, and so the 
declaration under S. 6 was invalid in law, having 
been made without waiting for the peri xl of thirty 
•■ays, which is allowed under S. 5-A to interested 
parties to object to the acquisition, it was necessary, 
that he should have raised this point v efinitelv. This 
point was not raised in the plaint and rightly no 
issue was framed. In that sta^e of things, the plaintiff 
could not be allowed to urge the point, that in view 
of the provisions of S.-5-A, the declaration under 
S. 6 was invalid in law. A I R 1959 Cal 519 (524) 
(Pt C) (Pr 17) (DB). 

O 41, R. 1 —New plea in appeal—Permissibility. 
See II ujses and Rents — VV. B Premises Rent Control 
(Temporary Provisions) Act 07 of 1950), S. 12 ( 1 ), 
Proviso (h), Second Proviso. AIR 1959 Cal 181 (DB). 

O. 41, R. 1 — New case in appeal — Permissibi¬ 
lity. 

It is not open tn the appellant to make a complete 
change of case at the appellate stage. (’57) 61 Cal 
W N 98. 

6 ) 41, R. 1 — New plea — Point of law — Can be 
taken ior fir4 time in appeal. ILR (1956) 1 Cal 197. 


O. xl, R. 1 New plea—Alternative plea raised 
at hearing 0 f appeal for first time—Permissibility. 

Pleadings in the mofusil are not always artistically 
clrawn ana shou d not be construed too strictly. If 

it is open to the party on the admitted faebs to lely 

upon a particular contention it would be open to the 
Court to allow him to do so though that is raised 
only as an alternative plea in appeal during the hear- 
jP^* V/hn it can l>c allowed without anv prejudice to 

r » SEP 0 ***? I HIr,v - A ' K W3S PC 121, Foil. 54 Horn 
ft 1 fl il' * I L (195:1) lion. ,1:10; A 1 11 1053 'Join 50 
(•>4, oa) (pt B) (Frs 2, :3) (DB). 


*»ii ii* i aiia c>. lu/ — appeal ircni order — 
New point involving question of facts, cannot be 
raised. See Ibid, S. 107. AIR 1955 Cal 372 (DB). 

; -h 41 Rr. 1 and 2 — New case in appeal will not 
be all owe). AIR 1955 N U C (Cal) 2327 (<JB). 

O. 41, Rr. 1 and 2—New point in reply. 

W hen the Counsel for the appellant had not even 
mentioned a point in his opening address it is not 
op;m to him to raise a new point in the course of hie 

(Ptci'tPrSs) ODB). 209 : A 1 H «« Cal 151 (150, 
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O. 41, R. 1 New plea involving question of 
fact. 

A new plea that a compromise decree did not 
create a valid charge for want of registration involv¬ 
ing a question of fact, viz., whether the decree was 
registered or not cannot he allowed to be raised for 
the first time in appeal. ILR (1955) 1 Cal 357.- 91 Cal 
L J 313: AIR 1953 Cal 676 (678) (Pt A) (Pr 6) (DB). 

O. 41, R. 1—New plea— Preliminary objection to 
second appeal based on mixed question of law and 
fact - Not allowed to be raised for the first time. See 
Ibid, S. 100. AIR 1961 Guj 151. 

[Overruled on another point in AIR 1964 SC 1043.] 

“ O. 41, Rr. 1 and 2 — New plea— Suit for posses¬ 
sion and rent - Plea regarding sufficiency of notice 
—(Transfer of Property Act (1882), S. 116). 

In a suit tor possession and rent against the tenant, 
the latter cannot for the first time in appeal be allow¬ 
ed to raise objection to sufficiency of notice to quit 
after having failed in the first Court on his plea of 
title. A I R 19 44 Pat 77, Rel. on. A I R 1955 Him Pra 
44 (45) (Pt B) (Pr 9). 


cipal land constituted public nuisance, there was no. 
issue on the point and no evidence had been led by 
the parties either, the appellate Court erred in raising 
the plea of public nuisance by itself and resting its 
decision on it. 1958 MPC 626 : 1958 MPLJ 727 : 

1959 Jab L J 46 : AIR 1958 Madh Pra 371 (372) 
(Pt A) (Pr 3). 

O. 41, R. 1—Appeal—New plea—Competency. 

It is settled law that the decision of a case cannot 
be based on grounds outside the pleadings of th& 
parties and it is the case pleaded that has to be found 
by the Court. A defendant-appellant who has not 
raised in the written statement the plea which h& 
seeks to raise in his appeal cannot, therefore, be 
allowed to raise it for the first time in the appeal. 
AIR 1953 SC 235, Rel. on. 1957 MPC 238 i 1957 
MPLJ 368 : 1957 Jab L J 198 : AIR 1957 Madh Pra 
138 : (139) (Pt A) (Pr 9) (DB). 

-O. 41, R. 1 — Objection as to mode of proof— 

Should be raised when the fact is sought to be proved 
in an authorised manner and if not taken at that time 
it cannot be taken subsequently. See Ibid, O. 13, R. 3. 
AIR 1952 Madh-B 95. 


• O 41. Rr. 1 and 2 — New plea* — (Hyderabad 
Civil P. C., S. 106). 

A new plea which the defendant ought to have 
raised in his statement under the provisions of O. 8, 
R. 2 was not allowed to be raised in appeal. Moham- 
madi v. Nawaz Tung, ILR (1955) Ilvd 743 : A I R 
1956 Hyd 18 (21) (Pt D) (Pr 14) (FB).' 

--O. 41. Rr. 1 and 2 — New plea—Plea not taken 

in written statement—If open to appeal. 

Where a contention raised in an appeal is of a 
purely hgal character and was urged at the time of 
the arguments and dealt witb by the trial Judge the 
fact that it was not raised in the written statement 
does not matter. ILR (1954) Hyd 608: AIR 1955 
Hyd 229 (230) (Pt A) (Pr 7) (DB). 

0 -0.41, R 1—Variance between pleadings and 

proof—Plaintiff claiming title to property on basis of 
sale—Alternative case in appeal that he was in posses¬ 
sion of propertv and had valuable rights under S 53A, 
T. P. Act (1882)—No foundation alleged for such 
case in pleadings—Court declined to investigate the 
question, lllikkal Devaswom v. Narayanan. (1965) 2 
Ker L R 315 : AIR 1966 Ker 96 (97) (Pt B) (Pr 7) 
(FB). 

-O. 41, R. 1 —New point—Question of registration 

arising out of facts alleged can be considered though 
not covered by appeal memorandum. 1964 Ker L J 
536 : 1964 Ker L T 455. 

• -O. 41, R. 1 —Ground abandoned in trial Court 

— If can be raised. 

The party cannot be allowed to take up a conten¬ 
tion which was consciously and willingly given up 
in the trial court. Velayuohan Gopala Panickan v. 
Velumpi Kunji. 1958 Ker L J 138 : 1958 Ker L T 
253 : ILR (1958) Ker 389 : AIR 1958 Kerl78 (183) 
(Pt D) (Pr 8) (FB). 

-O. 41, R. 1 —New case—Variance between plead¬ 
ing and proof—See Ibid, S. 100. 1957 Ker L T 874. 

—O. 41, Rr. 1 and 2 —Grounds not taken before 
siDgle fudge cannot be taken in Letters Patent Appeal. 
1960 MPLI 382. 

-O. 41, R. 1—New plea—Plea of set off—If can be 

taken in appeal for first time — Court-iee. See Ibid, 
O. 8, R. 6. AIR 1959 Madh Pra 222 (DB). 

—O. 41, R. 1-New point. 

Where no plea was taken in the written statement 
that the water Bowing from the spouts on the muni¬ 


-O. 41, R. 1—IlinduLaw—Alienation by guardian 

— Right to avoid alienation is purely personal pri¬ 
vilege of minor — Subsequent purchaser cannot 
impeach title of prior alienee of minor’s interests — 
No plea nor issue raised in Trial Court touching 
binding nature of agreement of sale on interests of 
minor—Such plea should not be permitted in ap. 
peal. 


In a suit for specilc performance of an agreement 
of sale executed by A in favour of the plaintiff, the 
trial Court came to the conclusion that the plea 
raised by the defendant A was false and dishonest 
and that the subsequent sale by A in favour of B w r as 
a fraudulent one, and anti-dated brought about, as 
a result of collusion between A and B to defeat the 
claims of the plaintiff, and decreed tiie suit. On 
appeal the defendants accepted the findings of th6 
Trial Court on the essential questions of fact and 
did not advance any arguments contrary thereto, but 
however defendant B, the subsequent purchaser, 
raised a new plea, which was not raised in Trial 
Court, that the agreement of sale in favour of the 
plaintiff would not bind the interests of the minor 
son of A and therefore the plaintiff was not entitled 
to claim specific performance. The lower Appellate 
Court remanded the matter for a consideration ot 
that aspect of the case. 

Held, that the order of remand was wholly un¬ 
justified. 

As no plea nor an issue had been raised in trial 
Court, touching the binding nature of the agreement 
of sale on the interests of the minors, the lower ap¬ 
pellate Court should not have entertained a plea and 
remanded the suit for disposal on a point not raised. 

Further it is settled law that a subs* quent pur¬ 
chaser of the interests of a minor cannot impeacn 
the title of a prior alienee of the minor’s interests on 
the ground that the prior alienation would not nin 

the interest ot the minor, the reason being the rignt 

to impeach the guardian's alienation is a purely per¬ 
sonal right of the minor and would not pas^ on s 
the subsequent purchaser The minor anc \T nl Q^\ f a 
can exercise that personal privilege s A I R 


, Foil. . , . . 

s the subsequent purchaser did not get a rig . 

d the alienation whic h was -urelv ® P c £ t 

jle<re of the minor, ard seeing that the sub^eq 
;ha”er was guilty ot fraud and di s ^«est con<^ 
lower appellate Court should i « i fUqt 

ious justice of the plaintiff 's claimi and hel ^ t 
was not a case of permitting the suDseq 
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purchaser to raise any such plea. I L R (1965) 2 Mad 
114. 

-O. 41, R. 1—New point — Objection to form of 

proceeding when not raised in trial Court cannot be 
raised in appeal as also plea of undue delay — See 
Hindu Marriage Act (1955), S. 9. AIR 1964 Mad 237 
tDB). 

-O. 41, R. 1—Suit for restitution of conjugal rights 

instituted before commencement of Hindu Marriage 
Act - Court clothed $vith jurisdiction under Act — 
Objection that remedy available to aggrieved party 
was not by way of regular suit but by way of applica¬ 
tion under 0.9— Such objection held could not be 
raised for first time in appeal —Court held competent 
to entertain suit —Decree held was not nullity — See 
Hindu Marriage Act (1955), S. 3 (b). AIR 1902 Mad 
400. 

-O. 41, R. 1—-New plea—Plea of estoppel is mixed 

question of fact and law — Plea cannot be permitted 
to be raised for first time in appeol. 1961 Mad W N 
321 : (1961) 3 P LR 35 : 1961 Mad LT (Cri) ISO: 
74 Mad L W 293 : (1961) 1 Lab L T 615 : (1961) 1 
Mad L J 273 : I L R (196') Ma i 747 : A I R 1961 
Mad 486 (494) (Pt C) (Pr 29) (DB). 

-O. 41, R. 1—New plea. 

Where a plea raising a pure question of law on the 
facts admitted in the plaint was taken during the 
trial of the suit and the trial Court has considered 
the plea and given a finding thereon, the question 
can be considered and decided in the appeal, 
although no such express plea was taken in the defen¬ 
dant’s written statement. 73 Mad L W 315 : (1960) 
39 1TR 308 : ILR (1960) Mad 455: (1960) 1 Mad L J 
445 : AIR 19u0 Mad 457 (459) (Pt A) (Pr 9). 

O. 41, Rr 1 and 2—New plea—Permissibility. 

Where the point was not raised in the written 
statement filed by the appellant but for the first time 
in the memo, of appeal, it was held that it would 
not be just and proper that the appellants should be 
allowed to raise this plea in appeal when they did 
not choose to raise it at the trial and when the 
person interested, did not contest the plaintiff’s 
claim in the Court below and had not chosen to con¬ 
test his claim in appeal. (1957) 2 Mad L J 128 : 70 
Mad L W 457 : I L R (1957) Mad 968 : 1957 Mad 

W N 370 : AIR 1957 Mad 470 (471) (Pt B) (Pr 4) 
(DB). 

~~0. 41, R. 1—New point — Involving questions 
of fact — If can be urged. 

Where the plaintiffs rested their title to the property 
on a deed of surrender by the widow in their favour 
they could not in appeal be allowed to impeach the 
validity of the surrender as it would involve questions 
of fact which were not raised in the pleadings. (1956) 
2 Mad L J 211 : AIR 1957 Mad 90 (94) (Pr 16) (DB). 

—O. 41, R. 1— New case — Suit raised on partner¬ 
ship relationship - Defendants denying partnership 
and putting forward relationship of agency, in their 
written statement — Suit dismissed on ground that 
partnership was prohibited by law — On appeal 
plaintiff contending that defendants case of agency 
constituted admission of their occupying an account- 

able relationship to'the plaintiff and decree should 
bo passed on it : 

Held, that plaintiff could not be allowed to 

abandon his own case, adopt that of the defendants 

and claim relief on that footing. If the plaintiff had 
put forward the case of agency, it was possible that 
there might he other defences open to the defendants 
69 Mad L W 977 : (1956) 2 Mad L I 578: ILR (1957) 
Mr.d 1245 : AIR 1957 Mad 186 (189) (Pt B) (Pr 14). 

~ O. 41, R. I—New plea — Customary easement— 

' *ca of, in appeal. 


Where the appellant-villagers filed a suit clearly 
claiming an easement of pasturage over certain land 
by prescription, they cannot be allowed to change 
their case by claiming customary easement in appeal 
when they found that their case based on prescrip¬ 
tion must fail. 

Consequently where the pleadings did not set up 
clearly the custom alleged, even if the appellants are 
allowed to raise the plea in appeal, they cannot 
succeed. AIR 1960 Manipur 18 (19) (Pt B) (Pr 9). 

-O. 41, R. 1 — New plea in appeal. 

Ordinarily an appellant will not be allowed to set up 
in appeal a plea not taken by him in the lower court, 
but if the objection is one which goes to the very 
root of the case, it may be taken for the first time 
even in second appeal, and an objection to jurisdiction 
may be taken for the first time in second appeal, if it 
is patent on the face of the record. I L R 0 Mad 76 
and ‘JR 1921 All 290 (2) Rei. on. MR 1958 iManipur 
7 (II) (Pt C) (Pr 32).: 

-O. 41, R. 1 — New point — Point not taken in 

written statement nor urged in trial Court by defen¬ 
dant-appellant — Not allowed to be raised in appeal. 
(1963) 1 Mvs L J 360 : AIR 1964 Mys 16 (21) (Pt B) 
(Pr 35) (DB). 

*■“—O. 41, R. 1 — New plea — Validity of adoption 
challenged on one ground in written statement — 
Validity cannot be challenged on different ground 
not pleaded, for first time in appeal. AIR 1957 Madh 
Bha 179 and S. A. No. 82 of 1956 (Mys) and S. A. 
No. 91 of 1956 (Mys) Rel. On. 40 Mvs L J 116 : AIR 
1962 Mys 140 (143) (Pt C) (Pt 5) (DB). 

-O. 41, R. 1 — New case in appeal. 

Where the parties went to trial on the specific case 
that the suit temple was a Hindu Temple, a party 
will not be allowed to make out altogether a new 
case that the temple was a composite temple, for the 
first time in appeal to the prejudice of the opposite 
party. Al R 1958 S C 255 and AIR ] 960 S C 100 Rel. 
on. (In this case, however, the court relying on the 
decision in AIR 1956 S C 593 allowed the parties to 
address on the point as there was some evidence on 
the record relevant to the point.) 1962 Mys L J 
(Supp) 109 (DB). 

-O. 41, R. 1 — New Plea. 

Where the plaintiff had failed to put forward 
certain plea in his plaint and thus deprived the de¬ 
fendants of an opportunity to resist that plea, he can¬ 
not be heard in appeal to sav that he can justify the 
claim against those defendants on grounds not 
pleaded. Whether those defendants could have 
successfully resisted t*ie plaintiff’s claim or not, so 
long as some defence was open to them under law 
and they were deprived of the sime, the pi a intiff 
must suffer the consequences of his omissions. It 
is only in exceptional cases where, without doubt, 
the opposite party is not prejudiced, the party to a 
suit will be permitted to found a case on a plea not 
taken in the pleadings. I L R (1960) Mys 1079. 

— O 41, R. 1 - New plea—Only those points urged 

at time of admission can be argued in the appeal_ 

Counsel cannot be permitted to argun other points 
which may arise in the appeal. I L R (1952) Mvs 
197 : AIR 1952 Mys 65 (Pfc A) (Pr 2) (DB). 

- O 41, R. 1 — New plea — Plea of fraud not 

alleged in pleadings—If can be entertained. . 

Whe-e fraud is charged against the defendant, it 
is an acknowledged rule of pleading that the plaintiff 
must set forth the particulars of fraud which he 
alleges. A charge of fraud must be substantially 
proved as laid, and when one kind of fraud is 
charged, another kind of fraud cannot, upon failure 
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of proof, bp substituted for it. It is not open to an 
appellate Court to entertain a case of fraud other 
ti P ne specifically alleged in the pleadings. 11 

B 620. referred to. II R (1951) Nag v41 : 1951 Nag 
L J 175 : AIR 1951 Nag 194 (196) (Pt A) (Pr 14) 

O 41, 11. 1—Ne w case in appeal. 


Where in a suit for damages for wrongful injury 
the pi ni till cid r.ot plead particular facts constitut¬ 
ing negligence in the plaint : 

Held, that he could not be allowed to plead such a 
new case at the stage of appeal, particularly when 
the defendant had no opportunty of meeting it in the 
trial Court. 1950 Nag LJ 351: I L R (1950) Nag 473- 
AIR 1950 Nag 234 (236) (Ft A) (Fr 7) (DB). 

—-O. 41, R. 1—New plea — Plea of want of notice 
under S. 80 cannot He raised for first time in appeal. 
See Ibid, 8. 80. ILR (1959) Cut 258, 

O. 41, R. 1 — New case. 


Case not mc-de up in pleadings or in evidence in 
lower Court cannot be set up in appellate Court. 

ILR (1953) Cut 343 : AIR 1953 Orissa 315 (325) 
(Pt 14) (Pr 46) (DB). ' 

-O 41, R. 1 — Appeal—Question of law — Fight 

to raise. 


O. 41, R. 1 —New plea—Plea of waiver. 

Where there was nothing either in the plaint or 
the issues to give any indication that the question of 
waiver was ever raised on the side of the respon¬ 
dent, he cannot raise it for the first time in appeal in 

support of the judgment under appeal 1959 p a t L R 

(Pr 9) (DB).® Pat 788 ! AIR 1959 Pat 412 <«5) (Pr B R 

O. 41, R. 1— New point. 


Where the point as to maintainability of suit against 
Dominion of India for want of contract in accor- 
dance with S. 175 (3), Government of India Act, 1935, 
was neither raised in the written statement nor in the 
memorandum of appeal the High Court refused to 

10 - 1*00 time of ar g ume «ts in appeal : AIR 

1904 5 C 105 Rel. on. 1958 B L I R 504 : I L R 37 

Pat 468 : AIR 1959 Pat 39 (40) (Pt D) Pr 31 (DB). 

— G. 41, Rr 1 and 2 — \ew point of law—Point of 
limitation which could be decided on facts, was not 

in^tTTT°^ be raised for in appeal. AIR 

1905 N U C (Pat) 241 (DB). 

“ G* 41, Rr. I and 2 — New plea—Adverse posses¬ 
sion 1 lea cf, if can be raised for first time in appeal 
-See Limitation Act (1908), Ait. 142 and 144. A I R 
19 oo NUC (Pat) 254 (DB). 


Where a pure question of law arises it is not open 
to the party to object to the raising of that question 
for thr first time in first appeal. 18 Cut L T 176 • 
AIR 1951 Orissa 95 (100) (Pt G) (Pr 14) (DB). 

-O 41, Rr. 1 and 2 — New point — Question of 

abatement of suit as widow was not brought on 
record along with minor son of deceased plaintiff — 
Question not raised in lower Court or in memo¬ 
randum of appeal although defendant was aware of 
presence of widow — Question being mixed question 
of law and fact defendant will be estoppe < from 
raising it in appeal — hvidence Act (1872). S 115 
AIR 1948 Pat 288, Foil. AIR 1965 Pat 300 (30D 
(PtA) Pr 0). 

-O 41, R- 1 — Defendant-tenant not raising plea 

of want of notice — Plea cannot be allowed !o be 
raised in appeal for first time. See Ibid, O. 0, R. 0 AIR 
1965 Pat 156 (DB). 

-O. 41, R. 1 — Letters Patent appeal—New point 

—Question of fact — Intention of parties — Question 
that intention of parties was that lease would become 
operative after entire Dazrana money had bf-en paid 
to lessor, cannot be pleaded in defence for first time 
in Letters Patent appeal. AIR 1965 Pal 39 (43) (Pt D) 
(Pr 14) (DC). 

-O. 41, R. I — New plea—Point not appropriately 

raised in trial court — Necessary facts not found in 
support of plea — Plea cannot be raised in appeal 
AIR 1963 Pat 151 (152) (Pt B) (Pr 5) (DB). 

-O 41, R. 1 New plea—Novation of contract not 

pleaded either in written statement or in evidence 
adduced on b< half of defendant but pleaded at time 
of argument in appeal — Plea of novation could not 
be allowed to be raised at this stage AIR 1935 All 
410, Rel. on. AIR 1963 Pat 131 (135) (Pt A) (Pr 25). 

—O. 41, R. 1 — Suit for declaration that Order of 
termination of service was invalid — Consequential 
relief of reinstatement also claimed but subsequently 
deleted to avoid further court-fee — Plea of bar of 
suit raised for first time in appeal — Maintainability. 
See Specific Relief Act(1877), S. 42, Proviso. AIR 1962 
Pat 4*2 (DB). 

-O. 41, R. I — No plea as to whether S. 175 (3), 

Government of Ineia Act, was complied with — 
Question whether can be raised in appeal. See Govern¬ 
ment of India Act (1935), S. 175 (3). AIR 1960 
Pat 139. 


. G. 41, R. 1—Point conceded by lawyer—Reopen- 
ing of, in appeal. 

• \Vhere a lawyer, feeling that the evidence on his 
side on a point in issue does not establish his case, 
concedes the point, the concession is not intended to 
bind his clients in a later stage of the case and to 
prevent another lawyer, who might take a different 
view of the evidence, from re-opening the point in 
appeal. 1953 B L J R 234 : A I R 1953 Pat 346 (348) 
(Pt A) vPr 7) (DB). 

O. 41, Rr. 1 and 2—New plea — Defence of frus¬ 
tration of contract cannot be raised for first time in 

appeal — See Ibid, O. 6, R. 4. A I R 1955 Pepsu 51 
(DB). 


O. 41, R. 41—New case—New plea as to adverse 
possession cannot be allowed for first time in appeal 
—Limitation Act (1908), Arts. 142 and 144. 

\\ here the defendant has not raised the plea of 
adverse pos'ession in his written statement and no 
issue on the point has consequently been framed, the 
appellate Court would not be justified in maki ng out 
a new case of adverse possession lor the defendant 
which the plaintiff had no rime to meet or rebut. 
A I R 1952 Pepsu 46 (47) (Pt B) ,Pr 4). 


-O. 41, R t—New plea depending on facts—Not 

allowed to be raised, in appeal, for first time, unless 
it leads to promotion of justice. 

On appeal, ordinarily, in the absence of compelling 
reasons tor promoting the cause of justice, new points 
on facts are not allowed to be raised, particularly 
when they are likely to prejudice the opponent this 
is all the more so when instead of advancing they 
serve to defeat the cause of substantial justice. 


"herefore, a tenant will not be allowed to raise a 
a disouting ownership of landlord for the first 
e, in appeal against eviction order passed by Rent 
stroller, in eviction proceedings under Rent Con- 
[ Legislation. (’64) 60 Punj L R 1126. 

-O. 41, R. 1 —Account books, entries in-Prrof of 
fode of — Objection as to not taken in trial <^ourr 
Cannot be raised in appeal - See Evicence . 

72), S. 34. A I R 1962 Punj 27 (DB). 

-O. 41, Rr. 1 and 2 -Practice—New p'ea — Juns- 
tion-Objection as to - Can be raised at any stag 
.nneal aeainst order for eviction-Question oi la 
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—Objection to jurisdiction of Rent Controller — Can 
be raised for the first time at stage of arguments in 
appeal. 64 Pun L R 235 : ILR (1962) 1 Punj 799. 

—O. 41, R. 1—New case. 

A party cannot be allowed to travel beyond the 
pleadings and make out a totalh new case in appeal. 
61 Puni L R 434 : ILR (1959) Punj S17 : A I R 1959 
Punj 530 (531) (Pt B) (Pr 3) (DR;. 

-O. < 1 , R. 1 — New plea — If can be raised in 

appellate Court for first time. See Motor Vehicles 
Act (1939), S. 95 (4). A I R 1959 Punj 297 (D3) 

• O 41, R. I—New’plea—Pica of adverse posses¬ 
sion. See Limitation Act (1908), Art. 144. AIR 1959 
Puni 147 (FB). 

-O. 41, R 1 — New plea — Powers of appellate 

Court to consider — Waiver or estoppel of right to 
object — When arises. See Letters Patent (Punjab), 
cl. 10. A I II 1957 Punj 60 (DB). 

-O 41. R. 1 — New plea. Sec Ibid, S. 115. AIR 

1956 Punj 249. 

O. 41, Rr. 1 and 2 — New plea not taken even in 
memo of apnea), cannot be allowed. A 1 R 1955 
NUC (Punj) 4988 (DB). 

- —O 41, R. 1 New case — Plaintiff in plaint and 
before trial Court setting up case against defendant 2 , 
as sub.acent of defendant 1 —He will not be allowed 
in appeal to set up case as substituted agent. 54 pun 

L R 102 : ILL (19o2) Punj 1S9 : AIR 1952 Punj 172 
(173) (Pt A) (Pr 9) (DB). 

-;0. 41, Rr. 1 and 2—Plaintiff raising p'ea of alter¬ 
native case nei'h<r in trial Court nor in ground^ of 
appeal — He is not strictly entitled to urge it for firM 
time in appeal. 1955 Raj L W 173 : I L R (1965) 15 
i• 3 j 478 : A I R 166 Raj 14 (17 ) (PI 3) (Pr 8 ) (DB). 


O. 41, Rr. 1 and 2 Question that the successor 
btate is not liable tor any wrong committed bv its 
predecessor, raised for first time during argument in 
appeal - Point not raised in trial Court, nor made 
subiect matter of any issue, nor raised as ground in 
memorandum of appeal — Neither party led evidence 
on t^at aspect — Point should not he permitted t< be 
argued m appeal. I L If (1965) 15 Raj 530 : 1966 Raj 

— O. 41, R. 1 — Plea that suit was premature—Plea 
abandoned m trial Court - Cannot be entertained i-> 

first appeal. 1963 Raj L VV 301 : 1 L 11 (1963) 13 Pal 
668 : A I If 1963 Raj 198. 1 ' 1,3 i a) 

O. 41, R. 1—New case in appeal. 

A party must not be permi'ted in appeal to make 
out a new ca-e or a case different from or at anv rate 

10 M n p • e r t ,v lt i 1 o tl ’r e , CaSesPt ,J P in lower Court 
1962 Rai L W 49 : I L If (1961) 11 R a j U 33 . . r i 

1962 Raj 36 (40) (Pt C) (Pr 14). 1133 .AIR 

*?' V ’ 1 Variance between pleadings and 

Ra < jL~VV 534? Se in aPPeaL See Ibid - ° 6 ' R- 2 1962 

I~"°j 4l ' New plea - Suit to set aside aliena¬ 
tion of mint Hin 'u family property - High Court in 

appeal holding that the sale was not for legal neces- 
..tv or benefit of estate -Vendee praying at f age 
that sale should be set aside only on condition that 
he should he paid the consideration — Prayer rot 
allowed. I960 Raj L \V 464 : I L If/inr’ni in 
999 « AIR 1960 Raj 313 (318, 319) (Pt C) (Pis 21,22)! 

* I R ; 1—New plea— Plea as to insufficiency 

or invalidity of notice-Plea for first time in appeal - 

Competency. See Ibid, S. 80. AIR 1959 Ra? 126 


Question whether a particular place was a town 
sought to be raised in second appeal—Determination 
dependent on notification by Government and on 
evidence— Held, appella> t could not raise the plea at 
such a late tage 1955 Raj L W 076 : A I If 1954 
Raj 285 (286) (Pt A) (Pr 5). 

O. 41, Rr. 1 , 2 Second appeal —Appeal confined 
to one part — Case abandoned in lower Court - Effect. 

It is indeed well settled that it is open to the 
parties or their counsel in the trial of civil suits to 
abandon such i-sues as they like and if that is done 
they cannot be revived. 1 

Held, that the appellants could not, by reason of 
their own abandonment, raise arm other point in the 
appeal sive that of interest, f L R (1954) 4 Lai 17 • 
A I R 1954 Raj 58 (63) (Pt B) (pr 22) (DB). 

0. 41, Rr. 1, 23 —- New case in appeal after 
remand. 

W here the plaintiff never pressed the question of 
adoption before the case was remanded to the lower 
Court by the High Court he cannot press the question 
be.ore the appellate Court after remand. 1951 
R L VV I 56. 

O. 41 R. 1, S. 96 Suit by firm — Objection as 
to non joinder of partner taken in appeal — Not 
allowed. See Ibid, S. 96. AIR 1956 Sau 65. 


-O 41, R. I—New pica. 

An appellant^ can raise a question of law or juris- 

* l £Tj2* th * fi 0 rst time in appeal. S Sau L R 102 s 
AIK 19 do Sau 8 S (Pt i) (Pr 3 ) (DB). 

• O. 4J, R. 1 —New plea Point not considered by 
lowei oouu nor raised in grounds of appeal — Can¬ 
not he urge ) or argued at hearing 1951 Ktr L T 
574 : AIR 1-52 Trav.Co 91 (92) (ft B) (Pr 2) (DB). 

— 0. 41, R. L * New case — Suit by plaintiff for 
possession of family properties alleging himself to be 
Manager-Suit dismissed — He cannot in appeal raise 
a new case for the firM time that he was suing as a 

reversioner. A I R 1951 Trav.Co 213 (215) (Pt A) 
(Pr 6 ) (DB). } [L A} 

7 ;° 4l * .£* f New plea - Point of law' requiring 

iresh or additional evidence—Permissibility. 

A question of law which is not raised either in the 
Court below or in the memorandum of appeal and 
vvmch requires tor its decision • additional or fresh 

evidence cannot be raided in appeal, and the appel¬ 
late Court wiL n t on that ground ask the trial 
Court to have a de novo trial of the suit. 1950 
Trav-Co L R tHS : (1950) Ker L T 383 : AIR 1951 
Trav.Co 101 D02, 103) (Pr 4). y 1 

- O. 41 R. 1 - Ne v plea of res judicata — Whether 

^ 3n u be firs J time in appeal. See Ibid, 

S. 11. AIR 19o7 Tripura 11 . 

10. When appellate Court may not interfere 

with findings of fact. 

O. 41, R. 1—Question of fact — Interference in 
appeal—Question of ownership. 

A que'tion of ownership is one of pure fact ami 

where the lower Court has taken all relevant aspects 

of the ease info account and come to a definite eon. 

elusion the appellate Court cannot reject that find 

‘"g as wrong. 1952 All L J 653 : A I R 1953 All ?-- 
(576) (Pt Ai (l>r 8 ). 15,t>6 AU »to 

~~ O- 41, R. I—Tenancy Laws—U P Tpnin^, . ,. 
(1939), S. 267 — Erroneous conclusion as toVraud 
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based on finding of fact — Interference. See Tenancy 
Laws—U. P. Tenancy Act (17 of 1939), S. 207. 1952 
R D (BR) 62. 

-O. 41, R. 1 — Question of fact — Interference — 

Appreciation of oral evidence. See Ibid, S. 107. 
(1937) Ker L T 521. 

--O. 41, R. 1—Appreciation c f tvidence. 

The general principle is well established that the 
view of the trial Judge as to credibility of witnesses 
should not be put aside on a mere calculation of 
probabilities by the appellate Court. AIR 1952 
Kutch 10 (12) (Ft G) (Pr 11). 

-O. 41, R* 1—Question of fact — Interference — 

Election case — Appeal against decision of Election 
Tribunal— (Evidence Act (1872), S. 5- Probabilities 
— Elections — Representation of the People Act 
(1951), S. 116A.) 

An appellate Court should be slow to disbelieve 
evidence accepted by the original Court which had 
the chance ol recording the evidence and watching 
the demeanour of witnesses in the box. All the 
same, where the inferior Court rejects or accepts 
the testimony of witnesses not because it considers 
the witnesses untrustworthy or untruthful but on an 
examination of the probabilities involved in the 
case, the appellate Court is in as good a position as 
the original Court in assessing the value of the evi¬ 
dence. 61 Mad L I 151, Foil. 1958 M P C 689 : 
1958 Jab L J 674 : 1958 M P L J 833 : AIR 1959 
Madh Pra 84 (85) (Pt A) (Pr 8) (DB). 

- O. 41, R. 1 — Presumption under S. 90 of Evi¬ 
dence Act drawn by trial Court — Interference by 
first appellate Court — Importance of proof of proper 
custody. See Evidence Act (1872), S. 90. 1962 (1) 
Cr L J 441 : AIR 1962 Mys 53 (DB). 

- O, 41, R. 1— Hindu Law — Alienation —Ances¬ 
tral property — Legal necessity — Presumption as to 
question of fact — Interference in appeal. See Hindu 
Law— Alienation. 55 Mys I1CR 20. 

- O. 41, R. 1 — Finding of fact based on oral evi¬ 
dence — Interference by High Court in appeal when 
permissible. See Representation of the People Act 
(1951), S. 110A. AIR 1965 Punj 457 (DB). 

—O. 41, R. 1—Appreciation of evidence. 

It is the duty of the first appellate Court to ap¬ 
praise evidence but where the Court misreads the 
evidence it becomes the dutv of the second appellate 
Court to go into the evidence and give its own 
findings. 54 Pun L R 457 : AIR 1952 Punj 120 (122) 
(Pt B) (Pr 14). 

11. Competency of appeals. 

9 -O. 41, R. 1 — Parties to appeal—Alienee from 

party. 

The alienee alone is certainly entitled to prosecute 
an appeal to the Supreme Court to protect her rights 
under the alienation challenged. Her rights in no 
way depend on whether the alienor chooses to 
stand by the alienation or not. Mst. Kirpal Kuar v. 
Bachan Singh. 1958 SCJ 438: 1958 SCR 918: 
ILR (1958) Punj 807 : AIR 1958 S C 199 (201) (Pt A) 

(Pr 10). 

_O 41, R. 1 and O. 1. R. 1—Joinder of necessary 

parties to appeal. 

Where a decree is passed in favour of more than 
one plaintiff as heirs of the original plaintiff and an 
appeal is preferred therefrom by the defendant then 
all the decree-holders should he joined as respon¬ 
dents The plea that as one of them i> a karta his 
joinder as respondent is enough is not sustainable in 
such a case. AIR 1956 Ajmer 33 (2) (34) (Pr 3). 


7*0. 41, R. 1— Omission of party—One plaintiff 
minor — His name not mentioned in decree—Appeal 
by defendants — No appeal filed against minor — 
Defect is fatal. AIR 1955 NUC (Ajmer) 4400. 

-O. 41, R 1— Decree passed without jurisdiction 

—Appeal. 

A decree passed by erroneous exercise or assump¬ 
tion of jurisdiction gives as much right of appeal as 
the deciee passed with jurisdiction. 1961 Nag LJ 
(Notes) 75. 

—“O. 41, Rr. 1 and 2— Competency of appeal — 
Objection that legal representative of party to suit is 
not joined within limitation,^- Competency should be 
decided before sending notice to legal representative 
— Question ought to be decided at least at final hear¬ 
ing of appeal - Withdrawal of objection does not 
relieve Court of its duty — Question goes to the root 
of jurisdiction — (Limitation Act (1908), S. 3). AIR 
1955 NUC (Madh B) 3385. 

-O. 41, R. 1—Suit or appeal against a dead person 

is a nullity. See Ibid, O. 0. 1962 MPLJ (Notes) 118. 

12. Consolidation of appeals. 

-O. 41, R. 1 — Suits by A against B and by B 

against A — Questions common — Suits consolidated 
—A’s suit decreed while B’s dismissed — B appealing 
from both decrees — Appeals dismissed — Two sepa¬ 
rate decrees passed — B filing consolidated second 
appeal from both decrees — Procedure held irregular 
—There should be two appeals—No objection to pro¬ 
cedure taken by respondent — Mistake not detected 
by officer when appeals were filed — Copies of both 
decrees appended — Court fee, that would have been 
paid if two appeals were filed, paid — Irregularity 
condoned. ILR (1952) Patiala 197: A I R 1953 
Pepsu 129 (Pt A) (Pr 5) (DB). 


13* Stamp on memorandum of appeal. 


——O. 41, R. 1, S. 151 — Withdrawal of revision or 
appeal — Refund of court-fee — Inherent power —• 
Scope and extent of — C. M P. No. 5770 of 1955 in 
S. A No. 020 of 1955 (Andhra), Dis?. from. See 
Ibid, S. 151. AIR 1957 Andh Pra 255 (DB). 

•-O. 41, R. 1 (2) (Madras) and O. 7, R. 1—Provi¬ 

sions of, require statement of value of the subject- 
matter of the suit or appeal for the purpose of juris¬ 
diction and court-fee—Application for leave to appeal 
to Supreme Court — Certificate of fitness—Valuation 
of subject-matter in suit and appeal — Valua¬ 
tion adopted in plaint and accepted for appeal 
by defendant — Party applying for certificate can 
show higher and real value of subject matter — He is 
not precluded from doing so by provisions of S. 11, 
O. 7, R. 1; O. 8, R 2 or O. 41, R 1 (2) Civil P. C. or 
S. 115 of Evidence Act. See Constitution of India, 
Art. 133 (1) (a). AIR 1961 Mad 511 (FB). 


-O 41, R. 1—Filing of appeal — Duty of counsel 
see that documents requiring stamp are properly 

mped. . 

t is the duty of the counsel when filing an appeal 
see that all the documents requiring stamp are 
perly stamped. Thus, where the trial Courts 
gment is not stamped, it cannot be deemed to nave 
n filed at all and it cannot he allowed to be 
nped after the period of limitation for niing 
>f al lias expired A I R 1924 Lah £01 and A IK 
,5 Lah 124 (2), Rel. on ILR (1959) l’un, 22o9 . 
S 1960 Punj 29S (299) (Pt C) (Pr 3). 

-O. 41. R 1 — Appeal — Court fee on J 0 ™ 0 , ° 
efs only paid -- Whole appeal should U" , .. e £ 

sed - Appellant must be heard in resp e £ > 
which court-fee was pa d. See Court-tees A 

Tni e oft lOftl Raj T. \V 641. 
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14. Applicability of the order to 
other proceedings. 

-O. 41» R. 1- Provisions of S. 117 make provisions 

of O. 41 and S. 151 applicable to proceedings before 
appellate Bench in special appeal — See Ibid, S. 117. 
1964 All W R (H C) 625. 

—O. 41, R. 1—-Applicability — Application under 
Displaced Persons (Debts Adjustment) Act-Applica¬ 
tion dismissed—Decree sheet need not be drawn and 
it is not necessary to file it with memo, of appeal— 
(Displaced Persors) (Debts Adjustment) Act (1951), 
Ss. 25, 53), AIR 1955 NUC (Punj) 2161. 

-;0. 41, Rr. 1 (2) and O. 47, R. 3—Application for 

review—Need not be accompanied by copy of judg¬ 
ment, decree or order in absence of any such rule* 

In the absence of any rule prescribing any practice 
it is not necessary to file along with a review appli¬ 
cation a copy of the decree or judgment or order 
sought to be reviewed. 

O. 47, R. 3 read with O. 41, R. 1 (2) would show 
that a review application does not require to be 
accompanied by such copy. AIR 1934 All 367, A r R 
1938 Lah 295 and AIR 1935 Pat 486, Rel. on. (’56) 9 

Sau L R 77. 

ORDER 41, RULE 2 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 2.) 

1* New case in appeal. 

See also Ibid, O. 41, R. 1. 

2 Point not set forth in the memorandum of appeal. 

3. Leave of Court to raise new point. 

4. Point of limitation. 

5. Point of jurisdiction. 

f>. “Appellate Court.shall not be confined 

.by leave of the Court.” 

7* Party affected must have had an opportunity 
of contesting the case. 


1. New case in appeal. 

See also Ibid, O. 41, R. 1. 

® O. 41, R. 2 New plea — Crounds not raised 
« grounds of appeal—In trial parties expressly stating 
that there was no other point — Point cannot be 
°wed at argument stage before Supreme Court. 

Sohan Sin gh. AIR 1954 S C 263(266) 

\rt 13) (Pr 6). 


-41, R. 2 —New point-Point that minor app€ 

lants guardian had not given any instruction 
minor s counsel and that trial judge should- have r 
moved the guardian, held could not be raised f< 

first tune in second appeal. AIR 1955 NUC (Aime 
1336. 

—-O. 41, R. 21 — New ground of defence — Grour 
that the plaintiff-respondent was entitled to recov 
only rateable proportion of loss on account of cond 
tion contained in insurance policy—Ground not co 
tamed in written statement — Ground not allowed 

(p/lSMDB) aPPeal ' A 1 R 1903 A1 ‘ 5C1 (5G4) (Pt 

n 41» R* 2; O. 41, R. 1—New grounds in appeal 
condition contained in insurance policy stipulate 
time tor commencement of suit — No plea based c 
that condition taken in written statement — No issi 
regarding that condition framed by trial Court — i\ 
ground in respect of that condition taken in groun< 
ot appeal in High Court—Fact of repudiation < 
policy in dispute — Held that defendant appHla 
cannot be allowed to raise in appeal new point bast 

(f>r 16) t (DB) diti<>n ’ A 1 R 1965 Ali 501 (5C4) (Pt ( 


: ° 41, R- 2 — New plea not allowed to be raised 

in arguments in appeal. 1959 Andh LT 733. 

[Vol. 3.] Fn.D. 31. 


-O. 41, R. 2—New point of benami. 

Question of benami is one oi fact and law. Where 
no benami was pleaded in the plaint, no ground of 
appeal, had been taken on the point, but on the 
contrary the plaintiff-appellant had urged just the 
contrary, the appellant cannot be heard to argue the 
question of benami in the appeal. AIR 1962 Cal 12 
(15) (Pt A) (Pr 9) (DB). 

-O. 41, R. 2—Cross-objection entertained by lower 

appellate Court—Objection to -maintainability not 
taken before lower Court-Objection involving investi¬ 
gation—It cannot be allowed to be raised for the first 
time in second appeal—See Ibid, S. 100. (1961) M P 
L J (Notes) 301. 


vy. — iy cw pica OI I uCl 


The question cf oral surrender is one essentially of 
fact, and cannot be permitted to be raised for the first 
time in appeal, when there was no pleading, no issue 
and no trial on that question in the lower Court 
(1954) 1 Mad L J 654 : 67 Mad L W 291 : I L R 
(1955) Mad 247 : 1954 Mad W N 414 : 4 I R 1934 
Mad 705 (706) (Pt A) (Pr 3) (DI3). 


-O. 41, R. 2—New plea—Plea of fraud. 

The point that a previous foreign judgment w’hich 
was pleaded as a bar to the suit was already prepared 
and was ready before the hearing began but was 
delivered alter the hearing, fraudulently pretending 

been prepared only after the hearing and 
therefore was vitiated by fraud and should be treated 
as null and void, cannot be urged in appeal for the 
first^time if not raised before the trial Court previously'. 
(1953) 1 -Mad L J 56 : 65 Mad L W 925 : AIR 1953 
Mad 261 (266) (Pt D) (Pr 14) (DB). 


Bestrictions as to points of 


-w. ai f nr. z ana n - 

appeal on admission. 

When the points needing consideration are speci¬ 
fied at the time of admission of appeal the appellant 
must confine his arguments at the hearing to those 
points only and cannot traverse others which may 
arise in the appeal. 43 Mys FI C R 486 Foil. AIR 
1940 Mad:483, Dissent. ILR (1952) Mys 197 : AIR 
1952 Mys 65 (65) (Pt A) (Pr 2) (DB). 


-O. 41, R. 2—New plea—Plea of res judicata. 

A new plea of res judicata is not allowed to be 
taken at the appellate stage when further materials 
may be necessary for the purpose of determination of 
thp issue. A I R 1958 Orissa 58 (61) (Pt B) (Pr 12) 
(DB). 

—° J,h ?.• 2 T, N?ew cafe in appeal-Suit for parti- 
tion—Plaintiff claiming 2/3 share in property basing 
his claim on compromise decree in previous partition 
suit under which certain property was allowed to- 
remain as joint family property - Contention of defen¬ 
dants in appeal that suit property was not subject- 
matter of previous suit and hence plaintiffs were 
precluded from relying on previous compromise 
decree unless that decree had been registered — Held 
that as question whether decree had been registered 
involved investigation into factsand point had neither 
been raised in written statement nor argued before 
trial Court nor mentioned in memorandum of appeal 
could not he allowed to be ruined for first time at 
arguments stage, in appeal. 1965 B L J R 733. 

O. -41, R. 2—New case-Question of reputed 
ownership not pleaded in written statement—\ 0 issue 
raised on this point and no evidence led - Question 
cannot be permitted to be raised for fir*t time tn 
appeal. AIR 1955 Fat 375 (378) (Pt C) (Pr 20) (Dfi^ 


u. it. z —i\ew point. 


A plea that a particular document requires retris 
tralion is a question of law and a pure question 8 of 
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law which does not depend on any disputed facts 
can be allowed to he taken for the first time in appeal 
I p L R (1953) Patiala 319: AIR 1954 Pepsu 42 (44) 


——O. 41. R. 2—Transaction in dispute described as 
gilt in plaint-Issue settled on basis of that plea and 
deed also stamped as gift — During argument in 

appeal, plaintiff attempting to call it a transfer or a 

deed of settlement — Held, the change of front is 
wholly unwarranted and cannot be permitted. 1965 
Cur L J 701 (Punj). 


O. 41, R* 2 — Appellate Court absolving defendant 
A from liability and framing issue on question of 
liability of S who was added as another defendant 
by appellate Court and remanding case for its trial— 
Decision so far as A was concerned held amounted to 
decree—Second appeal held maintainable- Question of 
assignment of actionable claim raised for first time 
in argument in appeal and entertained and decision 
given—Question one of fact and law—Question should 
not have been entertained—Held on merits that A was 
not absolved from liability—Discharge of S. from 
array of parties by the trial Court having become 
final, appellate Court could not add him as defen¬ 
dant. 1962 Raj L W 588. 


0.41, R. 2 —Ground not taken in memo of appeal 
cannot be allowed. 1 

A memo of appeal is intended to be notice to res* 
pondent that the grounds mentioned in the memo 
and none others would be urged in support of the 
appeal and a ground not taken in the memo, cannot 
be allowed at the stage of arguments. 1952 Nag L l 
(Notes) 55. 

—°- 41, R. 2 —Plea that impugned poster falls 
within ambit of corrupt practice of undue influence 
defined in S. 123 (2) (a) (ii) of Representation of the 
1 eople Act (1951) — Plea not raised at any stage before 
tribunal nor in grounds of appeal — Plea not arising, 
out of established facts not allowed at stage of argu¬ 
ments in appeal - Representation of the People Act 
(1951), S. 116-A. AIR 1965 Punj 457 (DB). 

O. 41, R. 2 — New case in agrument — Where a 
contention was not advanced in the Courts below 
nor even in the memo, of appeal to the High Court 
it cannot be allowed to be taken during arguments. £ 
Sau L R 198 : AIR 1934 Sau 8 (9, 10) (Ft E) (Pr 6). 

O. 41, R. 2—Point not set forth in memorandum 
of appeal will not be entertained. AIR 1955 N U C 
(Trav-Co) 5998 (DB). 


2. Point not set forth in the memorandum 

of appeal. 

• — O. 41, R. 2- Factum of contract denied— Ques¬ 
tion whether contract conformed to provisions of 
S. 30, Government of India Act, 1915, not raised in 
pleadings —Effect. See Ibid, O. 6, R. 8. AIR 1954 
S C 165. 

-O. 41, R 2—Point not set forth in memorandum 

of appeal, not allowed to be argued. AIR 1955 
Nli C (Ajmer) 4760. 

— O. 41, R. 2 — New plea. 

Plaintiff relying on his adoption by defendant for 
basis of his claim—Defendant merely denying factum 
of adoption but question as to her- authority or 
capacity to adopt not raised— No issue struck on the 
point — Question not raised even in memo of appeal 

— Question of lack of authority or capacity cannot 
be allowed to be raised for the first time at the time 
of healing of appeal. AIR 1954 Ajmer 57 (2) (60) 
(Pt D) (Prs 15, 16). 


-0. 41, R. 2—Point not raised in Court before nor 
raised in memo, of appeal cannot be raised in appeal. 

1951 Ker L T 574 : AIR 1952 Trav-Co 91 (92) (Pt B) 
(Pr 2) (DB). 

3- Leave of Court to raise new point* 

•-O. 41, R. 2 — New plea based on construction. 

of letter —(Evidence Act (1872), S. 93). 

Where the plea raised is a plea of law based solely 
upon the construction of the letter which is the basis 
of the case for the extension of time for the perform¬ 
ance of the contract it is competent to the appeal 
Court to allow such a plea to be raised under O. 41,. 
R. 2 of the Civil P. C. If, on a fair construction, the 
condition mentioned in the document is held to be 
vague or uncertain, no evidence can be admitted to 
remove the said vagueness or uncertainty under the 
provisions of S. 93 of the Evidence Act. It is the 
language of the document alone that will decide the 
question. Keshavlal Lallubhai Patel v. Lalbhai Tri- 
kumlal Mills, Ltd. 1958 S C J 866 : 60 Bom L R 948 : 
1959 S C R 213 t 1959 S C A 251 : A I R 1958 S C 
512 (517; (PtC) (Pr 10). 


-O. 41, R, 2 — Proceedings before Election Tribu¬ 
nal — Issue under S. 7 (d), Representation of the 
People Act in general terms — All facts found in 
pleadings—No objection to the frame of issue taken 
either before Tribunal or in grounds of appeal— 
Objection cannot be allowed in appeal. See Ibid, 
O. 14, R. 1. AIR 1958 All 829 (DB). 

-O. 41, R. 2— Point not set forth in memorandum 

of appeal — Appellaat’s counsel cannot complain of 
wrong placing of onus. AIR 1955 NUC (All) 2693. 

-O. 41, R. 2—Point not set forth in the memoran¬ 
dum of appeal cannot be raised at time of hearing. 
AIR 1955 NUC (All) 178 (DB). 

-O. 41, R. 2—New plea. 

Objection not raised in the plaint or in the Court 
below or even in the grounds of appeal to a High 
Court cannot be allowed to be urged at the stage of 
arguments in appeal. (1957) 1 Andh W R 216 : AIR 
1957 Andh Fra 692 (700) (Pt G) (Pr 20) (DB). 

— O. 41, R. 2—The provisions in R. 2 of O. 41 that 
an appellant shall not urge or be heard in support of 
any ground or objection not set forth in the memo of 
appeal does not apply to applications lor revision 
which are governed by S. 115. See Ibid, S. 115. AIR 
1953 Kutch 19. 


-O. 41, R. 2—New point—Pule covers case where- 

oral request is made and granted — Fresh ground 
based upon interpretation of O. 17, R. 3 — Leave to 
argue on that point is not improper. AIR 1955 M V C 
(Bhopal) 5850. 

-O. 41, R. 2 — New plea — Question of law- No 

facts required to be investigated — Point, although 
not taken in trial Court in express te*ins may be 
allowed to be taken in Letters Patent Appeal. See 
Letters Patent (Bombay), Cl. 15. AIR 1963 Bom 244 

(DB). 


—O. 41, R. 2 — New plea — General powers of 
pellate Court—Income-tax Act (1922), S* 23 (4). 

When an appellant comes before a Court of appeal 
comes there because he is dissatisfied with ® 
cision of the trial Court and he challenges that 

cision; and he challenges that decision on certain 

ounds which are set out in the grounds oi appeal 

in the memo, of appeal. The respondent, if he'■ •• 

t appealed or has not cross-objected, is sa _ 

th the decision of the trial Court and he i. 

e Court of appeal to support the Hs"' d i . 

a! Court. The appellant may ch ^, le n r n g ®‘„t a jned 
m of the trial Court even on grounds not containe 

the grounds of appeal if the Court of appeal g«“ e 

m leave to do so. Undoubtedly in granti g 
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the Court of appeal would consider various factors: 
whether the question raised would involve questions 
of fact which may necessitate a remand; whether the 
conduct of the appellant is such as to disentitle 
him to raise the new ground; and so on. But if leave 
is granted and if the other side has notice of the Dew 
ground which the appellant seeks to urge, the Court 
of appeal should permit the appellant to challenge 
the decision of the trial Court on a ground other 
than those taken in the grounds of appeal. (IQS’/) 31 
IT R 844 : 59 Bom L R 504 : ILR (1957) Bom 502: 
AIR L958 Bom 143(144,145,147) (Prs 3,4,9,10,11) 
(DR). 

-O. 41, R. 2— Scope —Leave of Court-Necessity. 

Under O. 41, R. 2, a new point cannot be taken 
up in appeal except by leave of the Court. AIR 1956 
Him P/a GS (69) (Pt D) (Pr 9). 

-O. 41, R. 2—New case— Raising of point not set 

forth in memorandum of appeal clearly prejudicial 
to respondent—Limitation for appeal expiring at time 
of raising point—Point not allowed to be urged. AIR 
195 4 Him Pra 52 (5 4) (Pt B) (Pr 10). 


O. 41, R. 2 — S« 92. O. 1, R. 8 (1) — Suit under 
S. 92 — Contention as to want of permission under 
O. 1, R. 8 cannot be raised under O. 41, R. 2— Con¬ 
tention as to want of consent of Advocate.General 
can be raised. 

It cannot be accepted as a general proposition of 
law that all questions of law apparent on the face of 
the proceedings can be allowed to be raised for the 
nrst time in appeal, though not raised in the trial 
Court nor set forth in the memorandum of appeal. 
Thus, when objections as to defects in a suit not 
affecting Court’s jurisdiction to entertain it, nor going 
at the root of the case, such as limitation, are sought 
to be raised for the first time in the appeal, they 
cannot be allowed to be so raised, though questions 
of law apparent on the face of the proceedings, if 
they cause surprise or prejudice to the opposite party. 
Want of permission under O. 1, R. 8 is not a defect 
in jurisdiction and, therefore, the contention that in 
a suit under S. 92 the respondents had not obtained 
permission to sue in a representative capacity cannot 
be allowed to be raised under O. 41, R. 2, parti¬ 
cularly when a remand would be necessary if the 
contention were to be allowed. But the contention 
that no consent in writing of the Advocate General as 
required by S. 92 was obtained can be allowed to be 
raised. Case law discussed. AIR 1952 Kutch 83 (84, 


-O. 41, R. 2 — Ground not set forth in memo ol 

appeal—Leave of Court when may be refused. 

A ground not set forth in the memo of appea 
cannot 1 e allowed to be urged for the first time ir 
appeal except when it is a question of law which 
can be considered on facts already on record. Where 
however, a plaintiff could have sustained an alter, 
native case to avoid consequences of such a question 
ot law urged and his defendant, instead of urging 
such a ground, tacitly consents to the p’aintiff s us 
taming an alternative case the defendant wi'l nol 
he allowed to raise such a ground for the first time 
in appeal. AIR 1952 Kutch 82 (83) (Pr 5). 

(Note-The Court further refused to consider sue 

motu trie point raised cn the facts of the case.) 


O. 41, R. 2—New point. 

Point that appeal is not maintainable should 
raised in the beginning and not towards end of arc 

x °” Chin* Ramayya v. Venkamara 

LJd 4 Mad W N 481 : (1954) 2 Mad L J 176 : 67 M 
W 441* ILR (1954) Mad 834: Vis L J 1954 Mad 
AIR 19o4 Mad 864 (870) (Pt C) (Pr 11) (FB) 


—0.41, Rr. 2 and 1 — Arts. 142 and 144, Limitation 
Act (1908) - Adverse possession—Plea of, can be raised 
for first time in appeal, if such case arises on facts 
stated in plaint. See Limitation Act (1908), Art. 142. 
AIR 1955 NUC (Pat) 254 (DB). 

-O. 41, R. 2—New plea. 

Where the ground that has been urged at the time 
of arguments against the orders of the trial Judge has 
not been taken in the grounds of appeal, but the 
material upon which it is based is patent on the re¬ 
cords of the case and no further inquiry or evidence 
is required to support it, the ground, supported by 
the record as such, can be al owed to be taken in 
appeal. AIR 1957 Pepsu 14 (L7) (Pt B) (Pr 10) (DB). 

-O. 41, R. 2 —Question that the successor Srate is 

not liable for any wrong committed by its prede¬ 
cessor, raised for first time during argument in appeal 

Point not raised in trial Couit, nor made subject- 
matter of any issue, nor raised as ground in memo¬ 
randum of appeal — Neither paity led evidence on 
that aspect — Point should not be permitted to be 
argued in appeal. See Ibid, O. 41, R. 1. ILR (1965) 
15 Raj 503. 7 


cY\ AUU * i —riea going to the root 

ot plaintiff’s case — Not taken in trial Court - Not 
allowable to be raised in appellate Court. 

A plea which might go to the root of the plain- 
^ case and which could have been taken in the 
tria! Court by the deienciant out was not so taken and 
which if it had been so raised would have enabled 
the plaintiff to remedy tho defe<t in the trial Court 
itself should not be allowed to be raised in the ap 
pellate Court. Thus when in an appeal, the Addi¬ 
tional Civil Judge dismisses the plaintiff’s suit on a 
paint which was raised before him for the first time 
and which should not have been allowed to he so 
raised, he falls into a serious and a manifest error of 
law which can he interfered with in second apnea) 

1962 Raj L W 667 : ILR (1962) 12 Raj 875. PP 

O. 41, R. 2 — 


Execution petition —Judgment- 
debtor cannot be allowed in appeal to raise alter 
native plea -abandoned by him in lower Court See 
Ibid, S. 47. I960 Raj L W 676. 










A. ----- 


Suit based on foreign judgment passed by the 

Bombay High Court-Judgment in trial Court passed 

when Bombay High Court was to longer a foreign 
Court - Appeal — Plea that the suit should not have 
been proceeded any further raised for the first time 
in appeal - Point not taken in grounds of appeal - 
Matter not free from difficulty — New point held 
could not be allowed to be raised. ILR ((1954) 4 R a ; 

mil w??,K w «*• *“< “»W«S3 


—O- 41 - R - 2—New point-Raising of-Leave of 

A fresh point, which had not been raised in the 
grounds of appeal should not he allowed to he raised 
after the period of limitation had long expired, and 
when the appellant had ample time in the period 

during which the appeal was pending to raise it bv 

V aT 5 ! i°n-M ar ? eU i 0n ^ ent °* t8e memorandum of appeal 
A r!i« 1921 Lah 228 aml AIR 1946 Nag !35 
1952 Raj L W 212 : ILR (1952) 2 Raj 447 • AIR o'o 
Raj 181 (183) (Pt C) (l>rs 16, 17) (DB) ' 19j2 

O. 41 R. 2-New plea-Point not mentioned in 
memorandum of appeal. ln 

Non-mention of a point in the grounds of anneal 
may not absolutely debar its being urged before the 
Court. To urge such a point, however, the fact of its 
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not being so taken in the memorandum of appeal 
must be brought to notice of the Court and the 
permission of the Court obtained in the first instance. 
(1953) 23 Com 246 : AIR 1953 Trav-Co 161 (162) 
(Pt A) (Pr 7) (DB). 


proviso to S. 42, Specific Relief Act, which has not 
been raised in the trial Court or in the memorandum 
of appeal cannot be allowed to be raised at the hear¬ 
ing of the appea'especially when the respondent is 

taken by surprise. (’52) 5 Sau L R 67 (DB). 


4. Point of limitation. 

-O. 41, R. 2—Point of limitation—Suit on face of 

it appearing as time barred—Point of limitation not 
raised before, or considered by lower Courts —Appel¬ 
late Court not precluded from considering the point. 
See Limitation Act (1908), S. 3. AIR 1965 Andh Pra 
102 (DB). 

-O. 41, R. 2—New point—Question of limitation 

depending on question of fact. 

An objection as to starting point of limitation, 
based on O. 21, R. 2 and O. 32, R. 7 not raised in the 
lower Court cannot be allowed to be raised for the 
first time in appeal where the question depends upon 
a decision of a question of fact. 

So far as the objection under O. 32, R. 7, Code of 
Civil Procedure, is concerned, the appellants did not 
raise this objection in the Court below, which was 
the Court which should have granted the necessary 
leave and which was thereforeithe best authority to 
say whether leave was, as a matter rf fact granted 
or not. If leave has not really been granted and if 
the minors do not choose to accept the compromise 
it will be open to them, when they become majors to 
have the compromise avoided in other appropriate 
proceedings. 1957 Ker L J 1157 : 1958 Ker L T 597. 

-O. 41, Rr. 2 and 1—New point of law'-Point of 

limitation which could be decided on facts was not 
allowed to be raised for first time in appeal. See Ibid, 
O. 41, R. 1. AIR 1955 NUC (Pat) 241 (DB). 

• — O. 41, R. 2 — Plea of limitation not raised in 
grounds of second appeal if can be allowed at stage 
of hearing before Full Bench. See Ibid, S. 100. AIR 
1965 Punj 415 (FB). 

-O. 41, R. 2 — New plea — Plea of limitation, if 

and when can be raised for first time in app c al. See 
Ibid, Ss. 100 and 101. AIR 1955 Vindh Pra 28. 

5. Point of jurisdiction. 

-O. 41, R. \2— Privy Council appeal—Point of juris¬ 
diction not included in grounds of appeal—Appellant 
not precluded from taking point before Privy Council. 
See Ibid, S. 112. AIR 1950 P C 73. 

-O. 41, R. 2 — Suit for restitution of conjugal 

rights—Munsif has no jurisdiction to entertain suit— 
Suit tried by Munsiff-Trial is nullity —Objection to 
jurisdiction in second aopeal. See Hirdu Marriage 
Act (1955), S. 9. AIR 1961 All 150. 

-O. 41, R. 2, S. 21 —New' point—Point as to w’ant 

of territorial jurisdiction. See Ibid, S. 21. AIR 1952 
Cal 473 (DB). 

-O. 41, R. 2-Point of res judicata not specifically 

taken in grounds of appeal allowed to be raised since 
it related to question of jurisdiction. 65 Pun L R 236: 
I L R (1963) 1 •Punj 320 : AIR 1963 Punj 1S7 (191) 
(Pt A) (Pr 11) (DB). 

-O. 41, R. 2—New plea — Jurisdiction—Objection 

as to — Can be raised at any stage — Appeal against 
order of eviction passed by Rent Controller—Question 
of law — Objection to jurisdiction of Rent Controller 
— Can be raised for the fir^t time at stage of argu¬ 
ments in appeal. (’62) 64 Punj L R 235. 

-O. 41, R. 2 —New point—Point as to competency 

of trial Court to grant relief of mere declaration. 

A new point that the trial Court should not have 
granted merely a declaratory decree in view’ of the 


6. “Appellate Court .... shall not be 
confined .... by leave of the Court”. 

-O. 41, R. 2—Power of appellate Court. 

An appellate Court can, even if no request is made 
to it, base its judgment on any point not mentioned 
in the memorandum of appeal provided it affords 
sufficient opportunity to the parties to contest the 
case on that ground. 1953 AML J 94 : A I R 1953 
Ajmer 49 (Pt A) (Pr 3). 

•-O. 41, R. 2 — Power of appellate Court—Appel¬ 

late Court cannot make out case not covered by 
pleadings — Plaintiff alleging that he purchased 
pattanidar’s interest and that defendant was in per¬ 
missive possession — Plaintiff's suit for declaration of 
title as pattanidar and for recovery of khas possession 
— Defence of purchase from original landlord —Suit 
decreed — Appellate Court setting aside decree, hold¬ 
ing that possession of defendant was that of under- 
raiyat — Held that Appellate Couit could not make 
out case for defendant by holding him to be under- 
raiyat, when it was not his ca^e — That plaintiff had 
proved his title and his right to possession must be 
presumed. AIR 1955 N U C (Assam) 3635 

-O. 41, R. 2 — Power of Court to raise suo motu 

new point of law. 

It is certainly open to a Court to suggest a point 
of law and hear counsel for the parties even though 
the law in question may not have been pleaded 
before, provided only that it he a point that could 
be raised at that stage without prejudice to any party. 
It is also open to the Court to rehear the appeal on 
points on which the Court may have already expressed 
its opinion one way or the other, provided that 
opinion had not been transformed into a judgment 
signed and delivered. A I R 1953 Him-Pra 82 (83) 
(Pt A) (Pr 5). 


-O. 41, R. 2 — Appellate Court’s power to raise 

points suo motu. 

Order 41, R. 2 enables an appellate Court to raise 
suo motu points not raised in the memo of appeal 
and decide the appeal on these points, provided these 
points are apparent on the face of record. But pure 
questions of fact, or mixed questions of law’ and fact 
cannot be raised suo motu if not raised in pleadings 
and consequently not made a subject-matter of an 
issue in the trial Court. AIR 1952 Kutch 18 (Pt A) 
(Pr 3). 


-O. 41, R. 2 — Power of appellate Court to make 

out new case. 

It is not permissible for a Judge hearing an appeal 
to spin out a new case for a party during the hearing 
of an appeal. Case-law Ref. AIR 1955 Manipur 3 i 
(39) (Pt C) (Pr 18). 


— O. 41, R. 2 — Points raised by appellate court, 
i piicit in issues raised by trial court — App^Lte 
mrt only making them explicit — Parties aware o 
e points and focussing their attention on them an. 
uling evidence — It cannot be said that the a PP e 
te Court made out a new case or that the party w 
ken by surprise. ILR (1960) Mys 1092. 

—O. 41, H. 2 — Findings of fact - Genuineness o 
•cimient — Finding cannot be challenged in appeal. 

e Ibid. S 110. All! 1950 Nag 22(5 (DB). 

- O 41, R. 2-Power of Appellate Court — MOJW 
posited with certain person (or . P®V ° ‘gr¬ 
atification to assure favourable result of app 
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Money cannot be recovered—Appellate Court cannot 
shut its eyes to illegality of consideration proved by 
plaintiff himself even though no issue was framed 
thereon and decided by trial Court — (Contract Act 
(1872), S. 23). AIR 1955 N U C (Raj 266. 

-O. 41, R. 2 — New plea — Point not in memo of 

appeal* 

The objection that sufficient time has not been 
allowed between summons and dale of hearing accord¬ 
ing to rules relates to a question of law and the facts 
necessary to apply that rule of law are only those 
that will appear on the face of the records of the 
proceeding about which there will and can be no 
controversy. Therefore even if the defendant does 
not raise it in his application to set aside the ex parte 
decree or in his memorandum of appeal the appellate 
Court has a discretion to permit him to raise it in 
arguments and consider the same. 1952 Ker L T 665 : 
AIR 1953 Trav.Co 126 (128) (Pt B) (Pr 4). 

7. Party affected must have had an opportunity 

of contesting the case. 
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tered under R. 9 of the same Order. The provisions 
of the law leave no scope for the Court to change 
its position at different stages, nor do they allow any 
room to the office of the Court once to say that the 
appeal is ‘in form’ and then, to say it is ‘not in form*, 
or to go on picking up holdes one after another. The 
law and the Rules of Court on the point do not 
permit the Stamp Reporter to report that a memo¬ 
randum is‘in form’ without going through all the 
points calling for his scrutiny. He has only^two alter¬ 
natives open to him, that is, to report that the memo¬ 
randum of appeal is either ‘in form’ or ‘not in form’, 
altera complete examiriition of all the points for 
which his office is responsible. (’64) 68 Cal W N 
500. 

O. 41, Rr. 3 and ], S. 115—Memorandum of ap¬ 
peal hied without signature of appellant or his 
counsel — Rejection — When proper — Revision. See 
Ibid, O. 41, R. j\ AIR 1952 Ilim-IVa 62. 

-O. 41, R. 1 — Respond ent dead on date of filing 

Memorandum of appeal can be allowed to be 

amended-See Ibid, S. 153. 19:8 M PL J (Notes) 28. 


O. 41, R. 2 — Plea raised for first time in argu¬ 
ment—Plea following as matter of leg tl consequence 
from proved fact — High Court can allow appellant 
to take up such plea if he can do so without any pre¬ 
judice to interest of respondent. See Ibid, S. 100. ( ; 52) 
54 Bom L R 667 : AIR 1953 Bom 50 (DB). 

O. 41, R. 2—New plea — Point not raised in trial 
court or put in issue cannot be allowed to be raised 
for first time in appeal unless it is clear that it would 
not prejudice the trial of the dispute. AIR 1961 Puni 
477 (479) (Pt A) (Pr 8). 


ORDER 41, RULE 3 


. 0.41, R. 3—Applicability—Appellant applying 

for copy and appealing within time asking for 
exemption till copies obtained — Court granting 
some time but later refusing and rejecting appeal — 
Held, that O. 41 R. 3 was not attracted; that the 
appeal and application for copies was within time 
and that the appeal could not be rejected. 1961 Nac 
L j (Notes) 59. 

* 41, Rr. 3 and 4—Suit by two or more brothers 

for setting aside alienation beyond three years of 
attaining majority by elder brother — But within 
three years in case of others — Suit decreed by trial 

Court—Only one alienee appealing—Appellate Court 
^ an ^ r ^ nt re def to others added as respondents-One 
L. R. dying during appeal — Appeal does not abate. 
8 ee Limitation Act (1908), S. 7. 1960 Nag L J (Notes) 


O. 41, R 3 — Appeal against dead person 


u 


knowingly filed — Remedy open to appellant is 
ale application for presentation of the appe d agair 
heirs of the dead person afresh. See Ibid, O 
R. 1. AIR 1965 Cal 459 (DB). 


O. 41, Rr. 3 and 9 —Object of rules-Memon 
dam of appeal whether ‘in form’ or ‘not in form’ 
Stamp Reporter to scrutinise all points —High Co 
Rules and Orders (Calcutta) — Appellate Si< 
Rules, Chap. V, R 23 — High Court Rules a 
Orders (Calcutta)-Rules of Business of the Indie 
Department, Chap. 4. 


Per D. Basil, J. — Chapter 5 of the Appellate Side 
Rides as well as Chap. 4 of the Rules of Business of 
ine Judicial Department are supplementary to the 

provisions of O. 41, of the Code and their object is 

to assist the Court in determining whether the memo¬ 
randum of appeal should be rejected or returned for 
amendment under R. 3 where it is defective or regis- 


— O. 41, R. 3 — Appeal memo signed by Advocate 
of appellant — \ akalatnama net filed with memo - 
Appeal admitted — On date of hearing Advocate of- 
iering to produce Vakalat — Appeal dismissed on 
ground that Advocate had no authority — Order of 

dismissal invalid. See Ibid, 0.41, R. 1. AIR 1964 
Mad 235. 

O. 41, R. 3 (2) — Insufficient court-fee on Memo¬ 
randum or appeal - Conditional order under S. 149 

— \ alidity Non-payment of deficit court fee within 
time cannot operate as automatic dismissal — Court 
has discretion to extend time under S. 148. See Ibid, 
S. 148. AIR 1961 Manipur 50. 

O* 41, R. 3 Defect of parties — Memorandum of 
appeal — Amendment—Respondent dead when appeal 
was filed — Legal respresentatives can be brought on 
record — Amendment permissible. See Ibid, S. 153. 
AIR 1962 Mys 44. 

~~ O. 41, R. 3, Ss. 2 (2) and 115—Order of dismissal 
of memo of appeal, on ground of limitation, is a 
“decree” — Revision does not lie from such an-order. 

I L R (1962) Cut 818, Overruled. See Ibid, S. 2(2). 
AIR 1965 Orissa 102 (DB). 

~0. 41 » R* 3, O. 7, R. 11, S. 107 (2)—Power of ap¬ 
pellate Court to reject memorandum of appeal in 
cases covered by O. 7, R. 11. 

I he appellate court’s power to reject a memoran¬ 
dum of appeal is not confined only to the cases fall¬ 
ing within R. 3 of O. 41, and the appellate court has 
full power to reject a memorandum of appeal in cases 
covered by O. 7, R. 11. AIR 1954 Bom 43; AIR 1941 
Pat )0N Foil.; AIR 1920 Pat 318, Not foil. ILR 
(1962) Cut 818. 

Overruled on another point in AIR 1965 Orissa 
102 (DB).] 


T—°; 41, Rr. 3, II, O 7, R. 11, S. 107 (2) — Rejec¬ 
tion of memorandum of appeal and dismissal of ap¬ 
peal under O. 41, R. 3 or O. 7, R. 11 read with S. 107 
(2) — Effect. 


icjcuiiuu ui a memorandum or appeal or dis- 
missal of the appeal under the provisions of O 41 
R. 3 or 0. 7, R. 11 read with S. 107 (2 is not a’dis- 
missal of the appeal under O. 41, R. 11 and is not a 
determination of the rights of the parties with regard 
to all or any of the matters in controversy. In fact a 
Court expresses no opinion on these matters. Such a 
rejection would not amount to a decree and the order 

(1962) Cut8*8 ^ e ‘ Revision is maintainable. ILR 
[Qverruled in AIR 1965 Orissa 102 (DB).] 
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ORDER 41, RULE 4 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 4.) 

!• Scope and object of the rule. 

2. “Common ground”. 

3. Ground common to all the plaintiffs. 

4. Ground common to all the defendants. 

,B *’ y e y er .!^ or var y the decree in favour of all 
toe plaintiffs or defendants, 

6. Death of one of several appellants in a case 
w ere the decree appealed from proceeds on a 
ground ommon to all of them. 


1. Scope and object of the rule. 

4 — Held, that the respondent was en¬ 
titled to canvass the correctness of a finding against 

him in order to support the decree that has been pas¬ 
sed against the appellant. Virdhachalam Piliai v. 

fi47 • for j i yna r D T ba , nk Ltcl ° Trichur - (*964) 5 S C R 

(K Q?Pr 4 32). r L J : AIR 1964 S C 1425 (1438 ^ 


fil¬ 
th e rule. 


0.41, It 4-Principle of R. 4—Applicability of 


n ‘? le behind the provisions of R. 4 c 

wr ’, r °, de ’ seeals tobe that a '’y one of the plait 
tdf or defendants, in filing an appeal as contemplai 

? y Jn C rui ?’ represents all the other non-appealin 
pkintdlsor defendants as he wants the ieversal c 
modification of the decree in favour of them as wel 
in view of the facl that the original decree proceede 
on a ground common to all of them. Where a numbe 
of persons have filed an appeal and pending the ar 
peal one of the appellants dies, the surviving appei 
lants cannot be said to have filed the appeal as repre 
sentmg the deceased appellant. And if in respeef o 

d h P nT» PPe f nt dece f'f d the a PPeaI has abated and tit 

decree tn favour of the respondents has become fina 

against his legal representatives, these not havin' 
been brought on record in time, it will be against th 
scheme of the Code to hold that R. 4 of O. 41 em 
powers the Court to pass a decree in favour of th 
legal representatives of the deceased appellants ot 

nf™. ,n h g »u n o Ppeal by . the surv iving appellants evei 
iH 1 o., de SI e , e a S a iost him has become final. All 
ijo_ c S9, Rel. on. Rameshwar Prasad v. sham 

« /agannath. (1965) 1 SC J 114 : (1964) ; 

n£tri o 49 S C D 945 ! 1963 All L J 109 : IL1 

(Pr 6 pi) 2 A 933 ! AIR 1963 S C 1901 (1904) (Pt A 


« O. 41, R. 4 and O. 22, R. 9 — Rule 4 of O. 41 
does not override R 9 of O. 22-They deal with dif- 
terent stages of appeal. 

The provision 5 of O. 41, R. 4 do not override the 
provisions of O. 22, R. 9, C. P. Code. Such a question 
cannot arise. The two deal with different stages of 
me appeal and provide for different contingencies. 
Rule 4 of O. 41, applies to the stage when an appeal 
is hied and empowers one of the plaintiffs or tielen- 
dants to file an appeal against the entire decree in 
certain circumstances. He can take advantage ot this 
provision, but he may not. Once an appeal has been 
hied by all the appellants the provisions of O. 41, 
R. 4 became unavailable. Order 22 operates during 
the pendency of an appeal and not at its institution. 
It same party dies during the pendency of the appeal, 
bis legal representatives have to be brought on the 
record within the period of limitation. If that is not 
done, the appeal by the deceased appellant abates and 
does not proceed any further. There is thus no in¬ 
consistency between the provisions of R. 9 of O. 22 and 
those of R. 4 of O. 41, C. P. Code. They operate at 
different stages and provide for different contingen¬ 
cies. Rameshwar Prasad v. Shambehari Lai Jaean- 
nath. (1965) 1 S C J 114 : (1964) 3 S C R 549 : 1963 


5 L. D 945 : 1964 All L'J 109 : ILR ( 1963 ) 2 All QW • 

1901 (MM, 1905) (”c ..d“) 


-;0. 41, R. 4—Applicability — Order of ejectment 

against three sub-tenants — Appeal by only two of 

‘ he “ ~ Competency — (U. P. Tenancy Amendment 
Act (10 of 1947), S. 27 (3)). 

Where three persons were declared to be sub¬ 
tenants under the proviso to S. 27(3) and from an 
order of their ejectment only two of them filed an ap¬ 
peal without making the third sub-tenant either an 
appellant or a respondent : 

Held, that the appeal was coverei by R. 4 of O. 41 
ol C. P. Code, and was competent. 1952 All WR (Rev) 
19S j 1952 All L J (Rev) 261 : 1952 R D (BR) 330. 


JP.\ 41* 20, 33—Appeal —Necessary parties 

— Failure to implead — Parties secuiing valuable 

rights by reason of bar of limitation — Effect on 
appeal. 


• necessary to implead in an appeal every 

individual party. Only those parties who are likely 
to lose or to suffer prejudicially by the success of the 
appeal should be impleaded. 

v\ here certain co-tenants who are necessary parties, 
are not impleaded as resps. in an appeal and the 
appeal is barred by limitation against them, they 
secure a valuable right and the appeal cannot succeed 
in their absence as its success would mean a decision 
in conflict with the rights already secured by the non- 
impleaded parties. R. 4 of O. 41 does not apply to 
the case if the interest of the appellants is not based 
on a ground common to all (he defendants. 

Though the power given by O. 41, R. 33 is very 
wdJe, it is not to be used so as to defeat the provisions 
of the statutory law such as Limitation Act and hence 
it does not help the appellants when the appeal is 
barred under Art. 22 (I) of the Limitation Act against 
certain necessary parties. 

Rule 20 of 0.41 also does not help and such a 
party cannot be impleaded under the rule as it cannot 
be invoked to suit the convenience of a party or to 
enable it to get round limitation. 1948 R D 424 , Rel. 
on. 1951 R D 40. 


-0. 41, R. 4 — Applicability - Conditions neces¬ 
sary for — Scope. 

The following conditions are necessary for the 
exercise of the power vested in the Court under O. 41, 
R. 4, viz., (1) there should be an appeal; (2) it must 
be by one of the plaintiffs or of the defendants 
from the whole decree; and (3) the decree appealed 
from proceeds on any ground common to ail the 
plaintiffs or all the defendants. The rule does net 
require that the decree should proceed on every 
ground common to all the plaintiffs or to all the 
defendants as long as it proceeds on any ground com¬ 
mon to all the plaintiffs or to the defendants. Nor 
will the requirements of the rule ce satisfied where 
the appeal filed omits to join a necessary respondent. 
There is nothing in the rule to suggest thacit deals 
with a case where all the defendants or the plaintiffs, 
against whom there is a decree which proceeds on 
any ground common to all have appealed and one or 
some of them have died during the pendency of the 
appeal. In other words, there is no indication in the 
rule for treating the appeal in such a case as if it had 
been filed by only one of the plaintiffs or the defen¬ 
dants, as the case may be. Che ildina Venkata najn 
Rao v. Engu Narayana. ILR (1964) An Ih-Pra lOo : 
(1962) 2 Andh W R 376 i (1962) 2 Andh L T 476 i 
AIR 1963 Andh-Pra 168 (169, 176, 17/) (Pt 


(Prs 1 , 24, 25) (FB). f . _ c| . „ 

-O. 41 R. 4 — Applicability — One plaintiff tiling 

appeal - Co-plaintiffs made respondents in appeal 
Decree passed in appeal enures for benefit ot all 
plaintiffs. AIR 1955 NUC (Madh B) 3043. 


CIVIL PROCEDURE CODE (1903), O. 41, R. 4, Note 1 


487 


■ " O. 41, R. 4 and S. 96 — Decree for ejectment 
against lessee and bis sub-lessee — Sub-lessee has 
eight of appeal — Decree becoming final as against 
lessee — Appeal by sub-lessee alone would be incom¬ 
petent — T. P. Act (1882\ S. 115. 1 Madh BLR 
144 : AIR 1950 Madh B 19 (20, 21) (Pt B) (Pr 4) 
1DB). 

—O. 41, R. 4 — Lessee not preferring appeal against 
<lecree of ejectment passed against him and his licen¬ 
see — Licensee cannat challenge lessee — Order 41, 
R. 4, not applicable. 1964 M P L J (Notes) 111: 1964 
Jab L J 495 : AIR 1964 Madh-Pra 262. 

-O, 41, Rr. 4 and 33 — Applicability. 

The provisions of O. 41, R. 4 or R. 33 of the Code 
can apply only where the appeal is otherwise pro¬ 
perly constituted. Those provisions cannot be caked 
in aid to defeat the law relating to joinder of neces¬ 
sary paities. AIR 1957 Madh-Pra 89,Foil. ILR(196l) 
Madh.Pra 597 : 1961 Jab L J 462: 1961 M P L J 53S : 
AIR 1961 Madh.Pra 314 (316) (Pt B) (er 7). 

7 *0. 41, R. 4 and O. 22, R. 3 — Appeal proceed¬ 

ing on grounds common to all appellants — All 
joining in preferring appeal — Order 41, R. 4 ceases 
to apply — Provisions of O. 22, apply. 

Where an appeal proceeds on grounds common to 
all the appellants so that any one of them could have 
prosecuted the appeal without the others, but all the 
appellants join in preferring the appeal, O. 41, R. 4 
ceases to apply and the appellants cannot claim an 
exemption from the operation of the provisions con¬ 
fine l in O. 22 of the Code. AIR 1953 Nag 12, Foil.; 
AIR 1956 Nag 111, Disting. 1960 Jab L J 530 : 1960 
M PC 454s 1961 M P LJ 1106: AIR 1961 Madh- 
Pra 147 (148) (Pt B) (Pr 5). 

“7 O* 41, Rr. 4 and 33 — Party against whom deci¬ 
sion is given not availing of remedy of appeal — 
Power of appellate Court to give relief to such party 
added as respondent. 

Where a suit filed against the main defendants and 
a Municipal Corporation is decreed in favour of the 
plaintiff rejecting the plea of the Municipality that 
the suit was hit by S. 50S of the Patna Municipal 
Corporation Act. and the Municipality has not 
■chosen to appeal against the decision along with 
principal delen J ants the appellate Court will not 
exercise its powers under O. 41, Rr. 4 and 33 
to grant relief to Municipality added as respondent 
especially when the appellant principal defendants 
could not take advantage of the provisions of S. 508 
of that Act. 1962 BL J R 11 : AIR 1962 Pat 273 
(275) (Pt D) (Pr 5). 

-O. 41, R. 4 — Applicability. 

In execution of a decree for petition and for costs, 

the judgment-debtor’s objection that the decree was 
not executable as being time-barred was rejected. The 
judgment-debtors appealed against the order but on 
account of want of notice on one of the respondents, 
A who was defendant in the suit, the appeal stood 
dismissed as against him. 

Held, that the elfect of dismissal of appeal against 
A was to make the whole appeal incompetent. A 
oeing in the position of a plaintiff he had acquired a 
very valuable right to execute the decree for partition 
irrespective of the decision that might be made in 
the appeal. And because there cannot be two incon¬ 
sistent decrees in one and the same litigation, the 
appeal cannot he allowed to proceed as against the 
lemaining respondent*. In such a case the powers 
under O. 41, R. 4 cannot be invoked. ILR 32 Pat 
'95 : 1953 B L J R 361: AIR 1954 Pat 49 (Pr 3) (DB). 

"7 O. 41 , R, 4 — Applicability to second appeals — 
Appeal by one of several appellants. 


The principle of O. 41, R. 4 is applicable to second 
appeals and where the second appeal preferred pro¬ 
ceeds on the ground common to all the appellants 
(two in this case), one of them is competent to appeal 
from the whole order and it is open to the Court to 
reverse it in favour of both, should the Court con¬ 
sider that such a reversal was called for. ILR (1952) 
Patuda 592 : AIR 1952 Pcpsu 88 (89) (Pt A) (Pr 4) 

O- 41, R. 4; O. 47, R. 1 — Scope of — Appeal by 
elder brother for himself and for minor brother — 
Dismissal as incompetent for want ot order of ap¬ 
pointment of elder brother as guardian — Compe¬ 
tency Power to review — Error apparent on face 
of record. 

Appeal purported to be fiied on behalf of A and 
minor brothers through guardianship of A — Appeal 
dismissed as not properly riled on ground of A not 
being properly appointed guardian of minors. 

Held, that appeal having been filed by A on his 
own behalf also, it was competent at least in so far as 
his claim was concerned — Therefore dismissal of 
his appeil was due to an error which could be 
rec!itied in review -- Under O. 41, R. 4, application 
of A made both on his own behalf and on behalf of 
his minor brother for review of the order of dis¬ 
missal of appeal was allowed. 55 Punj L R 50 r ILR 

(1953) Puni 379 : AIR 1953 Puni 106 (107) (Pt B) 
(Pr 5) (DB). ' 

2. “Common ground/’ 

~ D. 41, R* 4 — Rule 4 applies only where lower 
Court’s decree proceeds on common ground. 

Order 41, R. 4 applies only where the lower Court’s 
decree proceeds on a common ground to all the 
defendants and not where the appellate Court wishes 
to proceed on a common ground and reverse or 
modify the decree appealed from in favour of all the 
defendants, even though some of the defendants may 
not be beiore the appellate Court : 14 VV R 130, Foil • 
29 All 8 and 22 All 386, Ref. AIR 1950 Cal 59 (60) 
(Pt A) (Pr 8). 

-O. 41, Rr. 4 and 33 —Common ground —Decree 

against several persons — Appeal by one. 

A brought a suit for ejectment of B and C from a 
house and also for arrears of rent. His case was that 
B’s husband D and C’s husband E were cousins and 
members of a joint Hindu family and D was the 
karta. E died in the lifetime of D. Thereafter, his 
widow C lived jointly with D After E’s death D as 
Karta of the family borrowed some money from the 
plaintiff A and made a usufructuary mortgage of the 
house in dispute. The possession of the house was 
transferred to the plaintiff and D thereafter took the 

house on rent. The plaintiff’s suit was brought against 
the two widows as the legal representatives of D. B 
did not appear in the trial Court and the suit pro¬ 
ceeded ex parte against her. C contested the suit on 
two grounds. In the first place, it was urged that D 
and E were separate and D could not mortgage E’s 
half share in the house and, therefore, C was in 
possession of half the house in her own right as 
owner and could not be ejected. Secondly, it was 
urged that the tenancy created by the rent note was 
a tenancy at will which came to an end on the death 
of D and no suit for arrears of rent and ejectment 
based on the rent note could be maintained. The 
trial Court decided against C on the question whether 
D and E were joint. It also held that the tenancy 
terminated at the death of D and, therefore, there 
could be no claim for rent but it granted a decree for 
ejectment from the whole house against both C and 
B. There was no appeal by B but C appealed to the 
District Judge. The District Judge held that jointness 
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jH d i3een P r0v ed. He, therefore, dismissed the 
smt with respect t° haif the house in the possession 
ot C. As to the question of tenaucy at will he was of 
the view that it was unnecessary to decide it as there 

Zh\r\° H P1 ? e * a u u y B wh ° was conc erned with the 

ther half of the house. There was no appeal in the 

liigh t-ourt by C who was apparently satisfied with 
geiting halt the house as her own property. B, how¬ 
ever, appealed on the main ground that the tenancy 
eing tenancy at will, the suit as framed was not 

maintainable as the tenancy had come to an end on 

the death of D. 

Held that O. 41, R. 4 was not applicable. The 
common ground which was urged that the tenancy 
was at will and terminated on the death of D and 

k 6f i * i SU1 * f rame d was not maintainable and 
s oul i have been dismissed was not the ground on 

which the trial Court’s decree proceeded. This 
ground was raised by C in the lower appellate Court 
nit it was not decided and the lower appellate Court 
confined itself for deciding the question of jointness 
in 1 iv our of C and dismissing the suit for half the 
house. Further B was not entitled to the benefit of 
O. 41, li. o3, *for she was in effect, appealing direct 

from the decree of the trial to the High Court. Her 

failure to appeal to the District Judge, created a 
valuable right in the plaintiff and she could not ask 
the High Court to destroy that right simply because 
another defendant appealed thus giving her a chance 
to file a second appeal in the High Court. ILR 49 
Mad 430, AIR 1942 Pat 204, AIR 1945 Pit 453, Rel. 
on. ILR (1952) 2 Raj 13 : 1952 Raj L W 203. 

3. Ground common to all the plaintiffs. 


T'O* 41. R. 4 Suit by several plaintiffs—On dis¬ 
missal only one of them filing aopeab 

An appellate Court can grant a decree in favour of 
all the plaintiffs or defendants even though some of 
the plaintiffs or defendants had not appealed and 
non-appealing plaintiffs or defendants had not been 
made parties to the appeal. A I R 1927 All 311 and 
A r R 1929 All 303 Rel. on AIR 1953 All 505 (FBV 
A I R 1924 All 873 and A I R 1940 Lah 399 (FB), 
Distmg and Expl. I L R (1963) I All 79 : 1962 All 

L J 868 : 1962 All W R (HC) 870: AIR 1963 All 108 
(Pr 3) (DB). 

O. 41, R. 4 — Criterion to determine whether 
person is necessary party —Appeal against order on 
application under S. 2 / of U. P. Tenancy (Amend¬ 
ment) Act—One of subsequently admitted tenants 
not joined—Effect-(Tenancy Laws—U. P. Tenancy 
(Amendment) Act (10 of 1947), S. 27). 

The criterion to decide whether a person is a neces¬ 
sary party or not in an appeal is whether the interest 
of that person is going to be adversely affected if the 
appeal is allowed. 

Where one of the subsequently admitted tenants 
was not joined as a party to appeal against an order 
on an applicition under S. 27 of the U. P. Tenancy 
(Amendment) Act. 

Held, that the interests of the appellant and the 
tenant not joined in appeal being identical, 'both 
being subsequently admitted tenants, and not ad¬ 
verse. the omission of the latter was not fatal to the 
entertainment of the appeal. 1952 All W R (Rev) 
117: 1952 R D (BR) 93 (DB). 

4. Ground common to all the defendants. 

•-O- 41, R. 4 — Suit for ejectment of tenant on 

ground of sub-letting without consent of landlord — 
Tenant and sub-tenant both made defendants — One 
decree against both—Sub-tenant alone can appeal. See 
Houses and Rents — Delhi and Ajmer Rent Control 
Act (38 of 1952), S. 34. AIR 1964 S C 1305. 


i f O. 41, R. 4 Death of one of respondents 
before hearing of appeal — His heirs who have exactly 

hpm ame a lnter fu implead ^ a L nd decree P^sed against 
. th T 7. A ^ P o a , by . , one of them al°ne is competent 
i n , d i r i?' w 4 ', ^ Iisrl LaI N ayak v. Surji. 1950 All 
LLa l 3 ,. 8 63 Mad L w 184 : (1950) l Mad L J 294 • 
477 ° q IWi 1 * 54 Cal w N 508 : 52 Bom L R 
?p 7 ^ 5 31 Pat L T 1 ! A I B 1950 P C 28 (30) (Pt C) 

- O. 41, Rr. 4 and 33 — Suit for partition — No 
decree can be passed in the absence of even a single 
co-sharer— Deereo for partition against A and six 
other defendants—Three of the defendants appealing 
wit out impleading A — Appealing defendants not 
only not admitting the possession or share of A but 
also setting up a case that he was not alive — Appeal 
a )ates as a whole Rule 4 does not apply to the case 
because decree cannot be said to have proceeded on 
a ground common to all defendants—Rule 33 can be 
ot no help to appellants inasmuch as it de^ls only 
with power of Court to pass decree in an appeal 
that is maintainable and not with the maintainability 

(HC) e 2 a i7 Peal itSelf ‘ 1962 AH L] 2S2: 1962 Ali W R 

' 4 Applicability — Grounds common 

to all defendants. 

The second defendant preferred the appeal against 
the entire subject-matter of the suit and the grounds 
were common to all the defendants; and all the other 
defendants were maae respondents to the appeal. 
The appellate Court reversed the decree in favour of 
all the defendants. 

Held, that under O 41, R. 4, the appellate decree 
was proper and the benefit of the appellate decree 
should go to all the other defendants who had not 

hied the appeal. A I R 1959 Andh Pra 40 (48) (Pt Ff 
(Pr 20) (DB). 

O. 41, Rr. 4, 20 — Impleading of person as res¬ 
pondent in appeal —Party inteiested in result of 
appeal — Party held should have been allowed to be 

impleaded — Appeal held should not have been dis¬ 
missed. 

C and other five plaintiffs filed a suit for a share in 
offering against K and four others including one P as 
principal defendant and J as pro forma defendant. It 
was alleged that with the exception of certain articles 
to which K was exclusively entitled by reason of 
having presided over the ceremonies, the remaining 
articl es which were detailed in the plaint, were 
equally divisible between the plaintiffs and the pro 
forma defendant on the one hand and the other five 
defendants on the other. The plaintiffs therefore 
claimed recovery of a half share in the moveables hy 
partition, or their value, from K but in case the 
remaining principal defendants be found to have 
received their share from them also. 

Defendant I 3 died during pendency of suit and his 
widow’ B was brought on record as his legal repre¬ 
sentative. The suit was contested by three of the five 
principal defendants, that is, by K who filed one 
written statement, and by defendants 4 and 5, who 
filed another. In both the written statements the right 
of the plaintiffs and the pro forma defendant to a 
share in the offerings was denied, but, while defen¬ 
dants 4 and 5 pleaded that all the five principal 
defendants were entitled to the offerings in certain 
shares, K claimed exclusive right in the offerings. 

The trial Court held that the plaintiffs and the pro 
forma defendant were entitled to a half share in tne 
offerings, and it passed a preliminary decree for par i- 
tion, or recovery of value of the plaintiff’s hall snar , 
against K and the other four principal deiendan 
under O. 20, R. 18 (2) Due to a mistake, possimy 
accidental, the name of B, though mentioned in 


CIVIL PROCEDURE CODE (1908), O. 41, R. 4, Note 4 489 


judgment of the trial Court, was omitted in the decree 
prepared on the basis of that judgment. As a result of 
this, K who alone appealed against the judgment and 
decree, failed to implead B as respondent Subse¬ 
quently application was made under O. 41, R. 4 and 
S. 151 for impleading B. But by this time limitation 
for appeal against B had expired. The District fudge 
not only rejected the application of K to add B as 
respondent but only dismissed his appeal. 

Held, that B was not interested in the result of the 
appeal so far as her right to a half share in the offer¬ 
ings in suit along with the remaining principal defen¬ 
dants was concerned since the only party who could 
challenge that right, viz., K had not done so. But 
she was certainly interested in the result of the appeal 
in so far K had challenged the right of the plaintiffs 
to a share in the offerings, for if K’s appeal were to 
be allowed,and the plaintiffs' suit dismissed in conse¬ 
quence, her own share in the offerings would along 
that of the other principal defendants in that 
case be proportionately augmented. That being so, 

h s application should be allowed. AIR 1927 PC 252, 
Explained. 

p a ^i S0 even ^ K’s application under O. 41, 

n. zO, could properly be rejected, there was in any 
case no justification for dismissing his appeal in view 
ot the provisions of R. 4 of that Order. AIR 1952 
Bilaspur 3 (5) (Prs 13, 14). 


O. 41, R. 4—Duty of Court. 

In a case falling under R. 4, the appellate Court 
has to exercise the power conferred by the rule. 

irice the decree was passed by the trial Court on 
certain grounds common to all the defendants and 

since the second defendant who had come up in 
appeal had succeeded in upsetting those grounds 
and in establishing that the plaint claim was fullv 
baseless, the proper decree to be passed in the appeal 
would be to reverse the decree in toto, so that the 
enebt of the appeal preferred by the second defen- 
ant goes to the other defendants also even though 
t . h . e 0 y t n , ot joined in the appeal. 1957 Ker L J 

l 95 'LX 485 : I L It (1957) Ker 475 : AIK 
19o/ Ker 181 (186) (Pt F) (Pr 9) (DB). 


T „ 4l - 4—Who can appeal-Co-defendants- 

nc under joint possession-Claim for possession ( 
only one co-owneEs share decreed — Appeal bv a 

co-owners exce Pt one whose share decreed, nc 

competent. 

Where in a suit for title to a share of one co-owne 
in land under joint possession, all the co-owners ar 
joined as defendants, aLd the suit is decreed, th 
appeal filed by all the co-owners except the on 

an l°Jk 1 <4ecref ;’affected adversely, is not competen 
and the decree though erroneous, cannot be reverse, 

on the basis of such appeal. The question of one co 
wner representing another co-owner in suit or appea 
does not arise in a case where the co-sharer wfion 

thouMi C * SIOn app, ? lec ! against affects adversely 
decUPv P r arty ‘l * 10 Jl, 'gation, does not contest th 

to a I A n , SU A h a Case there is n0 8 roun d commoi 
eha defendants as every defendant's title is no 

Sor,La| ng f ed a " d K a "r ? ne , of the defendants canno 
ppeal from the whole decree on behalf of othe 

L. e T n i45 ntS ’ AIR 1948 Pat 274 ’ Dist - (63) 29 Cu 


O. 41, R. 4 — Suit for possession and mesne pro¬ 
fits against several defendants having distinct and 
separate interest in suit lands — Decree for possession 
"7Costs awarded jointly against defendants and plain¬ 
tiff allowed to withdraw amount deposited as past 
mesne profits — Appeal by some defendants only— 
If can proceed in absence of other defendants. See 
Ibid, O. 1, R. 9. AIR 1965 Pat 510 ^DB). 


O. 41, R. 4 7- Suit for damages against two Rail¬ 
way administrations — Common defence based on 
S. 74-A, Railways Act—Decree against both— Reversal 
in appeal even though cne Railway Administration 
was not party on record - O. 41, R. 4 applies—Decree 

not vitiated. 1961 B L J R 132 : AIR 1961 Pat 301 
(Pt B) (Pr 4) (DB). 

O* 41, R. 4 Ground common to all the defen- 
cants— \\ here a decree passed against several defen¬ 
dants is one and indivisible and proceeds upon a 
ground common to all the defendants, the entire 
decree can be set aside on appeal at the instance of 
one of the defendants. 63 Ind Cas 95 and AIR 1956 
Pat 4L4 (FB), Rel. on; AIR 1950 Pat 346 and AIR 
1954 Mad 848, D istieg. 1956 B L J R 445. 

O. 41, Rr 4 and 33 - Applicability—Suit in ej'ect- 

ment against two defendants — One ex parte and 
other claiming half-share — Decree against both — 
Appellate decree allowing to claim to half-shares 

set up in defence — Second appeal by ex parte 
detendant — Competency. 

W here in a suit in ejectment against two alleged 
representative^ S and I of the mortgagor-Jessee, one 
u ^ ^ pleaded a right in herself to a half share of 

[ he , h ° use su jl an( J the other remained ex parte, the 
trial Court finding against the right to a half share 
set up in defence decreed the suit against both. In 
appeal by S her claim as owner of half share was 
iound and the suit dismissed with respect to the same; 
the point raised by her as to the maintainability of 
the suit on a tenancy after its expiry was held not 
necessary as T had not appealed. T now appealed 
against the appellate decree that the whole suit ought 
to have been dismissed in the appellate Court. 

Held: O. 41, R. 4, C. P. Code, permits the Court. 
w T here the decree proceeds on a common ground, to 

favour °f the non.appealing defen- 
dants.jThe common ground of the non-maintainability 
ot the suit on the ground that the tenancy relied on 

had Deen terminated in law long before suit was not 

the ground on which the trial Court’s decree was 

baseJ. Nor was this ground, raised by the appellant, 

decided by the lower appellate Court. Hence the rule 
is not applicable. 


1 he second appeal by T who had not preferred an 
appeal against the decree of the trial Court is not 
maintainable. AIR 1926 PC 34, Foil. 1952 RL W 

203 : I LR (1952) 2 Raj 13. 


5. May reverse or vary the decree in favour 
of all the plaintiffs or defendants. 

— O. 41, Rr. 4 and 33 — Applicability — Basis of 
judgment common to all co-debtors — Separate devi 
sion of liability of each codebtor-Appeal by one 
debtor alone—Power of Court to set aside or modify 
decree as against all co-debtors. 


ann 9i - 41 ’ R f — Applicability — Applies when 
appeal is properly constituted and parties are before 
™ i 1 r Appeal by one of defendants—Plaintiff and 
co-defendants made respondents — Co-defendants 
expunged from record - No relief common to appel¬ 
lant as well as co defendants can be granted—Decree 
n tavour of plaintiff cannot be varied or reversed for 

N fi e ^?A t - h ° S f^ oarenotbeforeCourt - AIR 1955 
NUC (Orissa) 220. 


nere tne judgment ot a lower Court proceeds 
upon a basis which is common to all the co-debtors 
though their individua 1 liability was also separately 
divided and one alone of the co-dehtors appeals 
while the others are added as respondents, the fact 
there was a division of the liability of each co-debtor 
would not takeaway the power of the Court to set 
aside the decree as a whole, where it finds that 

'“f"? 1 ' 65 to be done. The appellate Court 
has power to modify or set aside the decree of the 
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Court below not only to the extent to which it is 
against the particular appellant co-debtor, but also 

(3r") S (Pt B) (p 0t i6)" co ' debto^s • AIR 1952 All 353 

[O. 41, R. 4—Applicability-Order of ejectment 
against 3 tenants Appeal by only two of them — 
Competency. 

The objection in a revision against an order in 
appeal was the appeal by two only of the three 

tenants against an order of eviction was not com¬ 
petent. 

Held, that the appeal* to the Court below was 
competent inasmuch as the appeal by two only, if 
successful, enures for the benefit of the third and the 
case is covered bv 0.41, R.4, C.P. Code. 1952 A W R 
(Rev) 198 : 1952 R D 350 i 1952 A L 1 (Rev) 261. 

O. 41, Rr. 4 and 20 — Scope — Appeal by ODe of 
the pa * ties aifected by the decree — Competency- — 
Court’s discretion— ‘‘Necessary party.” 

Reinstatement under S. 27 of Act 10 of 1947 (U. P.) 
prayed for by A was allowed as against B, C and D. 
u a»rce appealed from the decision. 

Held: The criterion to decide if a person is a neces¬ 
sary party in an appeal is whether the interest of that 

person will be adversely affected if the appeal were 
to be allowed. 

0.41, R.4, C.P. Code, enables any one of the 
parlies aggrieved by the decree to prefer an appeal 
for the oeneit of others also, if their interests aTe 
identical. The option to so prefer an appeal lies with 
the appellant and it is not in the Court’s discretion to 
entertain it or not. If the Court finds later on that any 
oi the omitted plaint ff or defendant was necessary 
to be impleaded in the circumstances of the case the 
discretion of the Court arises to order the impleading 
of such a party and insist on it. Rut the mere omis¬ 
sion to implead a party is not fatal. 

The interests of B, C and D are identical and if the 
appeal is allowed the reinstatement is refused for the 
benefit of them all. 1952 A L J (Rev) 229. 

* O* 41, Rr. 4 and 33 — Applicability—Failure to 
implead necessary party in appeal within time— 
Relief if could be given. 

Where a necessary party has not been impleaded in 
appeal within time, it is liable to be dismissed as the 
success of the appeal would mean a decision in 
conflict with the rights already secured by the non- 
impleaded party. Where the interest of the appellant 
is not based on a ground common to him and that 
party, R 4 of O. 41, C. P. Code, cannot apply. Nor 
could a decree be given under R. 33, of O. 41. 
Though the powers under that rule are very wide, 
they cannot be used to defeat the provisions of the 
law of limitation. 1951 R D 40 : 1951 A W R (Rev) 
143. 

-O. 41, R. 4 — Decree against firm and certain 

persons as partners—Appeal oy one without implead¬ 
ing firm-Maintainability. See Tbid, O. 21, R. 50. AIR 
1958 Bom 445. 

-O. 41, Rr. 4 and 33—Appeal by some of the 

defendants—Variation in favour of all —Powers of 
Court. 

A suit was filed by one of the wives of the de¬ 
ceased for a declaration that the co-wife was exclu¬ 
ded from inheritance to any part of the estate of 
the deceased and that the plaintiff alone was entitled 
to the entire income of the estate. The Manager of 
the Court of Wards, in whose possession the estate 
was intervened. He was added as second defendant 
to the suit as representing the co-wife who was 
retained as the first defendant in her personal and 
independent capacity The suit was decreed. No 


appeal was filed by the first defendant but the 
second defendant appealed on her behalf. The 
plaintiff raised an objection to the maintainability 
ot the appea 1 first on the ground that the manager. 
Court of Wards, had no right to represent the first 
defendant and, secondly, on the ground that the first 
defendant herself not having appealed as such, the 
appeal preferred on her behalf by the manager, 
Court of Wards, was not maintainable. 

Held, that the appellate Court in the circum¬ 
stances of the case, had ample power under Rr. 4 
and 33, to reverse or vary the decree or pass any 
Older in favour of both the defendants in the appeal 
preierred by the second defendant alone. If, the 
manager, Court of Wards could in law represent the 
hist defendant he would then be having indepen¬ 
dent right of appeal even as against the first defen¬ 
dant because the decree may have some effect on the 
properties in the hands of the Court of Wards in 
respect whereof the manager Court of W ards alone 

could represent her under law. (1957) 100 Cal L J 
27 : ILR (1938) 1 Cal 470. 

O. 41, R. 4—Construction—“May reverse the 
decree in favour of .all the plaintiffs”—Decree dismis¬ 
sing suit proceeding on certain grounds common to 
all plaintiffs—Appeal by some of them—Appellate 
Court can reverse or varv decree in favour of all 
plaintiffs. AIR 1953 NUC (Madh B) 2987. 

-O. 41, Rr. 4 and 33—Effect of—Appeal by 

some decree-holders—Non-joinder of others—Effect. 

Reading Rr. 4 and 33 of O. 4), together it is mani¬ 
fest that if an order in execution proceedings pro¬ 
ceeds on a ground common to all the decree holders, 
some of the decree-holders can prefer an appeal 
without making the other decree-holders parties to 
the appeal and the appellate Court can pass an order 
in favour of those decree holdeis also who are not 
parties to appeal. Hence, the appeal cannot be said 
to be incompetent for non-joinder of the other 
decree-holders: AIR 1956 Pat 414 (FB), Foil. AIR 
1959 Pat 258 (259) (Pt. A) (Pr. 4) (DB). 

-O 41, R. 4—Decree for specific performance of 

contract—Appeal —Powers of Court. 

(Obiter)—A decree for specific performance of 
contract is a double-edged decree and in essence is 
in favour of the defendants appellants also and, 
so, in the garb of exercising the powers under Order 
41, Rule 4, of the Code, the Court cannot reverse 
or vary the decree in favour of the deceased appel¬ 
lant which is for the benefit of the legal representa¬ 
tives. Setting aside the decree against the remaining 
appellants as well as the legal representatives of the 
deceased appellant would be varying the decree in 
favour of the latter. 1958 B L J R 634 i AIR 1958 Pat 
399 (405) (Pt. B) (Pr. 32) (DB). 

•-O. 41, Rr. 4, 33—Variation of decree in favour 

of party not impleaded in appeal—Power of appel¬ 
late Court. 

If O. 41, R. 4 and O. 41, R. S3 are read together, 
there can be no doubt that one of the defendants 
can file an appeal without impleading the other 
defendants, as respondents, and if the appeal pro¬ 
ceeds on a ground common to all the defendants, 
the Appellate Court may exercise the power of vary¬ 
ing the decree in favour of the non-appealing defen¬ 
dants, though they have not been parties to 
appeal. The effect of these two rules is that tne 
Appellate Court is authorised to pass a decree 
favour of a party who has not been heard bu 
Appellate Court is not authorised to pa‘s a deer 
against a person who is not a party to the L 

Thus the appellate Court has P^wer, under t 
provisions of O. 41, R.4, read with O. 41. R. 33 to 
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vary or reverse the mortgage decree granted by the 
lower Court in favour of a defendant who is not 
impleaded either as a party appellant or as a party 
respondent, and whose name is ordered to be ex¬ 
punged from memorandum of appeal on account of 
a technical defect. There is no question of abate¬ 
ment in such a case. Parwati Kuer:v. Manna Lai, 
1956 Pat L R 226: 1956 BLJR 327: ILR 35 Pat 
449: AIR 1956 Pat 414 (416) (Pt. A) (Prs.7,S,9) 
<FB). 

-O. 41, Rr. 4 and 20—Decree for pre-emption 

against vendor and vendee—Appeal by vendee alone 
—Power oi Court to reverse decree as against both. 

Where in a suit for pre-emption a decree is passed 
against the vendor and the vendee and the vendee 
alone appeals against the decree without joining the 
vendor as party, the appeal does not become incom¬ 
petent as the vendor is not a necessary party to the 
appeal. In such a case the appellate Court has power 
under O. 41, R. 4 to reverse the decree of the trial 
Court, not only against the vendee who has appealed 
but also against the vendor who was not a party to 
the appeal. AIR 1948 Pat 490 and 7 All 775, Hel.'on. 
AIR 1940 Pat 137 and AIR 1942 Oudh 309, Dist. 
AIR 1951 Pat 582 (582, 5S3) (Prs. 7, 9, 10) (DBj. 

O. 41, R. 1, O. 34, Rr. 1 and 33— One defendant 
mortgagee appealing against decree without implea¬ 
ding other defendant mortgagees—The Appellate 
Court can vary decree, provided appeal proceeds on 
grounds common to all appealing and non-appealing 
defendants — Redemption suit — All mortgagees 
collectively opposing for same reasons—Redemption 
decree granted against all —Decree held proceeded 
on grounds common to them all—Appeal by one of 
mortgagees—Others not impleaded—Appeal can be 
regarded as one under 0.41, R. 4-Appellate Court 
can vary decree-AIR 1928 Lah 48, 110 Ind Cas 
250 (Lah), AIR 1946 Lih 399 (FB), 40 Punj L R 0 
aud AIR L919 Cal 410, Diss. from. ILR (1955) 
Patiala 352: AIR'-1955 Pepsu 73 (74, 75, 76) (Pt. C) 
(Prs. 1, 3, 6, 7) (DR). 

*7 O. 41, Rr. 4 and 33—Appeal by some defen¬ 
dants—Ground common to all—Appellate Court’s 

power to pass order in favour of non-impleaded res¬ 
pondents. 

Order 41, R. 4, is an enabling provision and em¬ 
powers Courts to exercise discretion in favour of 
persons who have not appealed against the decree 
provided the decision proceeds on grounds common 
to the appellants and the non appealing persons. 
This rule does not say that this power can be exer¬ 
cised only if the non-appealing persons are parties 
to the appeal. 

There is no provision which compels a party to 
implead persons against whom no relief is sought. 
Such persons may be proper parties to the suit or 
a ppeal but are not necessary parties. The absence 
ot the pro forma party against whom no relief is 
sought does not disentitle the plaintiff or the appel¬ 
lant to seek relief against the persons who have been 
iinpleaded nor is there any provision which pro- 
nioits a Court from deciding the matter on merits. 

Moreover, the order under 0.41, R. 4 is to be 
made in favour of and not against the non-appealing 
person. It is, however, not the principle of natural 
justice that no order can be passed in favour of a 
person who has not been heard. It therefore follows 
that non-impleading of a pro forma party to whom 
a reliet may he granted under O. 41, R. 4 does not 
a tect any principle of law or justice. It is, however, 
always discretionary to exercise powers under Rr. 4 
and 33 in favour of an absent party and that dis¬ 
cretion is to be exercised judicially. AIR 1956 Pat 
414 and AIR 1916 Cal 654 and AIR 1920 Cal 1042 


and AIR 1935 Cal 24 and AIR 1954 All 115 and AIR 
1955 Pepsu 73 and AIR 1919 Mad 196, Rel. on; AIR 
1928 Lah 43 and AIR 1940 Lah 399 (FB), Disling, 
and Expl. 61 Punj LR 484: ILR 1955 Punj 1417: 
AIR 1959 Punj 555 (556, 55S) (Pt. A) (Pis. 4, 7, 12) 
(DB). 

-O. 41, R. 4 — Applicability — Suit for accounts 

of dissolved partnership — Preliminary decree — 
Appeal by contesting defendant only — Other 
partners not impleaded—Powers of Comt to reverse 
in favour of latter. 

The general rule is that on an appeal by one of 
several piaintilfs or defendants, the Appellate Coint 
can reverse or vary the decree of the trial Court only 
in favour of the party appealing. Order 41, R. 4 
provides an exception to this general rule and gives 
the court power to pass an appropriate decree in 
favour ot even the non-appealing plaintiffs or dtfen- 
dants where the decree appealed from proceeds on 
any ground common to all the plaintiffs or to all the 
defendants. AIR 1901 Raj 72, llel. on. 

In a suit by one of the partners of a dissolved firm 
for rendition of accounts and recovery of money as 
may be found due to him, one of the grounds raised 
by the contesting partner defendant which could 
enure to the benefit of all the delendants was that the 
suit was not maintainable as that defendant had been 
adjudicated insolvent and the plaintiff who was one of 
the creditors in the insolvency could not file the suit 
without the leave oi the insolvency Court. Rejecting 
this plea the suit was decreed against all the defen¬ 
dants by passing a preliminary decree. The contesting 
defendant only appealed without impleading the 
other defendants as respondents. 

Held, that O. 41, R. 4 was applicable to the case 
and therefore the appeal could not he dismissed on 
the ground that it was improperly constituted. 1962 
Raj L \V 135 : ILR (1960) 10 Raj 1502 : A I R 1961 
Raj 81 (83, 84) (Pt A) (Prs 5, 5a). 

O. 41, Rr. 4, 33 and O. 47, R. 1 — Failure to 
consider effect of O. 41, Rr. 4 and 33 b> appellate 
Court — If sufficient ground for review. 

In execution of a money decree against the father 
(defendant 1) and sons (defendants 2 to 4) the pro¬ 
perties in the hands of sons were attached. The sons 
objected that the properties in their hands were not 
liable to attachment as the suit debt was incurred 
by their lather after a partition had taken place 
amongst them. 1 he objection u-as dismissed as barred 
by res judicata. In the appeal Bled bv defendants 3 
and 4 delendant 2 was not even made a party. 
The appellate Court remanded the ca^e for determina¬ 
tion of the objection on merits. After taking evidence 
of all the defendants including that of defendant 2, 
the trial court held that the partition was subsequent 
to the suit debt and therefore dismissed the objection. 
On appeal by defendants 2 to 4, the appellate Court 
reversed the decree in favour of defendants 3 and 4 
only and observed that defendant 2 was not entitled 
to get the benefit of the appellate order of remand as 
he was not a party to it. Defendant 2 therefore ap¬ 
plied for review of this order. 

Held that the benefit of the order of remand 
passed by the appellate court must be taken as 
operating in favour of defendant 2 also though he 
was not a party to the apDeal filed by defendants 3 
and 4 as the appellate Court had ample powers to 
pass the order in favour of defendant 2 under O 41 
R. 4 and R. 33. ' 

Held further that as the appellate court had failed to 
consider the vital point in the case namely whether 
defendant 2 was entitled to the benefit of O. 41, R. 33 
Civil P. C. there was a mistake or error apparent on 
tace of record or at least a sufficient ground for 
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review within the meaning of O. 47, R. 1. AIR 1949 
F C 106, Rel on. AIR 1952 Sau 32 (35) (Pr 9). 

6 . Death of one of several appellants in a 
case where the decree appealed from 
proceeds on a ground common to 

all of them. 

® O* 41, R. 4 Death of one of several appellants 
— Appeal abating as against him under O. 22, R. 3— 
Court has no power to proceed under O. 41, R. 4. 

An appellate Court has no power to proceed with 
the appeal and to reverse and vary the decree in 
favour of all the plaintiffs or defendants under O. 41, 
R. 4 when the decree proceeds on a ground common 
to all the plaintiffs or defendants, if all the plaintiffs 
or the defendants appeal from the decree and any of 
them dies and the appeal abates so far as he is con¬ 
cerned under 0.22, R. 3. AIR 1940 Pat 34G (FB) 
and AIR 1934 Lah 200 and AIR 1953 All 5t5 (FB) 
and AIR 1946 Lah 399 (FB) and AIR 1957 Madh Pra 
89 and AIR 1903 Andh Pra 108 (FB) and AIR 1950 
Assam 104, Approved; AIR 1943 Bom 301 and AIR 
1934 Cal 703 and AIR 1918 Mad 794 (2), Overruled. 
Rameshwar Prasad v. Shambehari Lai Jagannath. 
(1965) 1 S C J 114 : (1964) 3 S C R 549 : 1963 S C D 
945 : 1963 All L J 109 : ILR (1963) 2 All 933 : AIR 
1963 SC 1901 (1904) (Pt C) (Pr 16). 


The provisions of 0.22, Rr. 3 and 4 are mandatory- 
There is nothing to indicate either in this Order or 
O. 41 that the provisions of O. 22, R. 3 are to be read 
subject to any exception or subject to 0.41, R. 4. 
There is no justification for applying the provisions 
ot U. 41, K. 4 on grounds of analogy or on pari 
materia considerations when the language of the rule 
is unambiguous and specific and made expressly ap¬ 
plicable to certain contingencies. O. 41, R. 4 is 
merely an enabling provision empowering the Court 
to exercise the discretion to vary or reverse the decree 
under appeal which was passed on any ground 
common to all and that it cannot be interpreted to 
exceed the scope and ambit of that discretion. To 
hold that O. 22, R. 3 does not apply to a case coming 
under O. 41, R. 4 would be tantamount to negativing 
those provisions and miking them otiose. Chaladina 
Venkata Ram Rao v. Engu Narayana. ILR (1964) 
Andh Pra 105 : (1962) 2 Andh WR 376 : (1962) 2 
Andh L T 476 : AIR 1963 Andh Pra 16$ (169, 176, 
17/) (Pt A) (Prs 1, 24, 25) (FB). 

"77“9; ^ IF 4; O. 22, R- 3 — O 41, R. 4 does not over- 
ride O. 22, R. 3— Joint and indivisible decree against 
all defendants —.All defendants appealing — One of 
the appellants dying—No legal representative brought 
on record — Appeal abates in its entirety. AIR 1956 
Assam 164 (165) (Prs 3, 4, 5) (DB). 


" O. 41, R. 4—Applicability—Suit by two plaintiffs 
in their individual capacity — Appeal— Death of one 
pending appeal — His legal representative should be 
made a party to the appeal. See Ibid, O. 22, R. 4. 
AIR 1954 Ajmer 54. 

-O. 41, R. 4—Suit for ejectment — Decree against 

tenant hut dismissed against sub-tenant — Appeal by 
plaintiffs — Death of one of appellants — Legal 
representative not brought on record within time — 
Effect of abatement — Appeal cannot be heard qua 
surviving appellants. See Ibid, O. 22, R. 3. AIR 1960 
All 741. 

-O. 41, R. 4 and O. 22, R. 11—Applicability— De¬ 
fendants B and C deriving title from defendant A 
— Decree against all -Appeal by A making B and C 
respondents - B and C dying during appeal—Appeal 
does not abate if plaintiff’s claim was contested 
on ground common to all — O. 41, R. 4 applies. 

In a suit for possession of certain property defen¬ 
dants B and C alleged to have deiived title from 
defendant A and all of them contested the plaintiff’s 
claim on a common ground that he had no title. A 
decree was passed against them all. Defendant A 
appealed making B and C respondents. B and C died 
during the pendency of appeal and their representa¬ 
tives were not brought on record within the time 
allowed by law: 

Held that provisions of O. 41, R. 4, Civil P. C. 
applied and appeal did not abate as defendant A 
alone was competent to appeal from the whole decree. 
AIR 1950 All 1 (2) (Pt A) (Pr 5). 

• — O. 41, R. 4 and O. 22, R. 3 — Appeal filed by 
defendants — Appeal proceeding on ground common 
to all — Death of some defendants pending appeal — 
Representatives not substituted under O. 22, R. 3 in 
time — Power of appellate Court in such case — It 
cannot vary or reverse decree in favour of all de¬ 
fendants. 

The appellate Court has no power to proceed with 
the hearing of the appeal and to reverse and vary the 
decree in favour of all the plaintiffs or defendants 
under O. 41, R. 4, Civil P. C. if all the plaintiff or 
defendants appeal from the decree and any of them 
dies and no substitution is effected within time con¬ 
templated under O. 22, R. 3, always assuming that 
the decree proceeds on a ground common to all the 
plaintiffs or defendants. 


——O. 41, R. 4 and O. 23, Rr. 3 and 11—Scope and 
effect Appeal by several persons — Death of one 
Legal representative not brought on recotd — 
Surviving appellants — Right to continue appeal — 
Abatement of whole appeal — If effected. 


\\ here on the death of a party to an appeal his 
legal representatives are not brought on record the 
appeal cannot abate as a whole in all cases. If the 
case is of such a nature that it cannot be disposed of 
in the absence of the legal representatives of the de¬ 
ceased, the whole appeal would abate. But if the 
lower Court’s decree under appeal has proceeded on 
a ground common to the deceased as well as to the 
survivor or survivors, the latter could under O. 41, 
R. 4, Civil P. C., appeal from the whole decree, and 
the absence of the legal representatives ol the de¬ 
ceased would not be a bar to the disposal of the 
appeal. If the appeal succeeds, the success would 

enure for the benefit of the appellants, including the 
deceased appellant or his legal representatives even 
if they are not on re:ord. The appeal could not in 

such a case abate as a whole. AIR 1952 Bhop 20 (21) 
(i t B) (Prs 5, 6). 


-O. 41, R 4 —Suit by two or more brothers for 

etling aside alienation be>ond three years of attain- 
ng majority bv elder brother hut within three years 
n case of others—Suit decreed — Only one alienee 
ppealing —Relief to others added as respondents can 
•e granted—One legal representative dying duringap- 
►eal — Appeal does not abate. 1900 Nag L J (IVotcs) 61. 

O. 41, R 4 —Landholder dying after decision of 

« i r rx . hfnr 


W • JL f At* A A—i V4 A M V4 A A V A S* V A V. J A » • ^ V4 4 * ^ ~ 

rst appeal before Deputy Commissioner — Daughter 
f deceased alone filing appeal before Revenue i n- 
unal — Application to join other heirs as appellants 
- Appeal originally filed competent — Application 
ranted. See M. P. Land Revenue Code (2 of 19od)» 
41 IQ60 Ntur T I ( Vntf s') Q /Rev). 


•-O. 41, Rr. 4 and 33; O. 22, Rr. 2, 3, 9 and 11 

Appeal by two or more appellants— Decree appea 

from proceeding on ground common to all of t iem_ 

Death of one of the appellants pending appeal 

Legal repr*sentatives of deceased not br° u S _ 

record — Maintainability of appeal not aitectea 
Appellate Court can proceed with appeal and re- 


rse decree. . .rr 

Per Full Bench : (i) Where there are more■ P'” e 
more defendants than one in a suit and the d 
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appealed from proceeds on any ground common to 
all the plaintiffs or to all the defendants and all or 
several of the plaintiffs or defendants appeal against 
the decree, the appellate Court can, in view of the 
provisions of O. 41, R. 4, proceed with the appeal 
and reverse the decree of the trial Court in spite of 
the omission to bring on the record the heirs of one 
of the appellants who dies during the pendency of 
the appeal, (ii) The cases AIR 1919 Cal 410, and AIR 
1928 Cal 184, were not correctly decided. AIR 1920 

Cal 462 and AIR 1932 Cal 134 and 59 Cal L J 318 
and AIR 1934 Cal 703 and 44 Cal W N 141 and 40 
Cal W N 281 and AIR 194’ Cal 453, Approved; 
ILR 27 Bom 284 and IIR 25 All 27, Rel. on; AIR 
1940 Pat 340 (FB) and AIR 1953 All 505 (FB), Diss. 

from. Santosh Kumar Mondal v. Nandalal Chakra- 
pani, AIR 1963 Cal 289 (291, 292, 296, 298 304 
307) (Prs 9, 12, 28, 45, 69, 85) (FB). 

, . O' 41, R 4— Decree for possession against several 
defendants — Appeal by defendants —Death of one 
pending appeal — Non-substitution of his heirs — 
Effect — See Ibid, O. 22 R. 3. ILR (1959) 2 Cal 200. 

—-O. 41, R. 4 — Order of abatement recorded — 
Rule 4 does not apply — (Obiter). 

(Obiter)— Where there is already an order of abate¬ 
ment recorded by the appellate Court. P. 4 is not 
attracted. AIR 1950 Cal 59 (61) (Pt B) (Pr 10). 

n ?' 41 ’ A R * 4 ^°P e — Suit governed by S. 45, 
ontract Act —Death of one of joint promisees pend¬ 
ing appeal - Legal representative not brought on 
record — Effect of, on rights of parties - Pover of 

Xdh Pra 89 (DB)? e ' °- 22, R - 3 - A1R 1957 

Death of respondents 22, 3 ~ Applicability - 

Order 41, R 4 of the Code of Civil Procedure 

afivl L w f henal1 Plaintiffs or defendants are 
alive at tiie time when the decree of the appellate 

Cour is passed. This provision should not run 
counter to the provisions of O. 22, B. 3. 

A reading of the plaint disclosed that two reliefs 

dants 1 toThe^ P® pla j n t tiff: (1) as against defen- 
of tKp 1 ,.!, e 5 ’ h . h r ad . pra ^ ed for s P ec 'fic performance 

dint h« K ra f l ° f Sa j : i 2)as against,he sixth defen- 

pavment offh f ° r recover V of possession on 

payment ot the mortgage money. 

nn!? e )lt th „ at i he rel ‘ efs pra > ed for were disjunctive 
h lit nf ,0 "? t °. r conjunctive. There was nopossi- 

As ihn f a J 01 f ntdeCree i aS / aga,DSt al1 the defendants. 

tl e d ,nn f“ S died w.,o was not represented, still 
the appe f , a \ a whole did not abate. Consequently 
of CapP t aI abat cd not as a whole but against the heirs 
»; ‘ h f deceised respondent. ILR (1958) Mya 740:37 

(Prs 23i 2 9) ,bB) 1939 My5 194 (198 ’ 199) (Pt C) 
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O. 41, R. 4—Applicability — One appellant dying 
—Legal representative not sufj>tituted in time—Effect. 
See Ibid, O. 22, R. 3. AIR 1959 Orissa 148 (DB). 

-O. 41, R. 4; O. 22, Rr. 3 and 4—Applicability. 

Order 41, R. 4 cannot supersede the mandatory 
provisions of O. 22, Rr. 3 and 4. Besides, O. 41, R. 4 
has no application to dead persons. It is only appli¬ 
cable to living person; AIR 1940 Pat 340 (FB), Foil. 
AIR 1959 Orissa 148 (152) (Pt B) (Pr 16) (DB). 

O. 41, Rr. 4, 20, O. 22 — Death of some of non¬ 
appealing defendants after filing of appeal—Remain¬ 
ing non-appealing defendants can take advantage of 
O 41, R. 4-Order 41, R. 20 and O. 22 do not apply. 

'A hen the decree against the defendants -proceeds 
on grounds common to all the defendants, O. 4], R. 4 
can be taken advantage of by non-appealing defen¬ 
dants, even where any of the non-appealing defen¬ 
dants dies after the passing of the decree appealed 
from but before the filing of the appeal and his legal 

representatives are not brought on the record either 

as appellants or respondents or where any of the non¬ 
appealing defendants dies after the filing of the 

appeal and during its pendency. There is no provi¬ 
sion in the Code under which legal represer tatives 
can be brought on record in such a situation AIR 
1948 Pat 460 and AIR 1S56 Pat 414, Rel. on; AIR 
1940 Pat 340 (FB) and AIR 1949 Pat 401 and AIR 
1958 Pat 399 and AIR 1958 Pat 324, Disting. AIR 

mm Pat 131 (133 ’ 134 > 137) (Pt A) (Pr * 5 > 6 > 8 ) 

[Du] • 

O' R* 4, O. 22, R. 3 —Death of one of appel¬ 
lants—Abatement. 

Provisions of O. 41, R. 4, Civil P. C., do not over- 
n3e or create an exception to O. 22, Rr. 3 and 11, 
Civil P. C., but are quite distinct and separate from 
d- The mere fact of abatement of the appeal of the 
deceased appellant does not operate as a decree of the 
appellate Court and does not prevent the exercise of 
powers under O. 41, Rule 4, Civil P. C. The process 
of abatement is automatic and it does not operate as 
a decree. What operates as a decree is the final order 
abating the suit or the appeal, by which order the 
suit or the appeal is finally disposed of. 1958 B L I R 
634 : AIR 1958 Pat 399 (401, 404, 405) (Pt A) 
(Prs 5, 8, 9, 24, 30, 31, 34) (DB). 1 9 

O. 41, Rr. 4, 22 — Death of appellant — Abate¬ 
ment ot whole appeal. See Ibid, O. 22, R 3 AIR 
1955 Pat 155 (DB). A1K 

"O. 41, R. 4 — Power of appellate Court — Suit 
against joint Hindu family firm — Appeal by firm— 
Members and Karta made parties — Death of Karta— 
Widow not joined — Relief — If can be given to the 
widow. See Ibid, O. 30, R. 1, Expl. (Punjab). A I R 

1961 Punj 91 (DB). ' 


O. 41, R. 4, O. 22, Rr. 3 and 11 — Suit for 


cluration ’ againsT Two” defendants oXatt 
elefendants shall C ° art , S . th , at V ansfers in favour of 

de ?h -Second inn i j hln ? f P la 'ntiffs on transferor’s 

defendant - S J - y defendan ts - Death of one 
uLieioant Application to substitute his letral rp 

presentatives dismissed as being out of Ume-Anneal 

MS,! X"KJ3 %°Bi 4U "• <• *» 

. . Pj 41. R. 4 — Abatement of appeal —Suit 
joint trespassers — Death of one of the trespassers 

finnng Pendency of appeal - Omission to substtu e exercised - 1 L R .1900) 10 Raj 373 : A I R 901 Ral 
Powl^ n P / e£e,,t ? ,VC 7- * ppeal ^ates in its entireh- 72 <74. 75, 80) ,Pt C) (Prs 5, 0, 24, 23). 

See Ibid,R e o C AIf?b7oA P 0 C - eed 1 ^ th appeal ' -O. 41, R 4, O. 22—Rule is enabling one_R 4 

’ ~ AIR 1963 ° r ^a 118. O. 41 does not override, O. 22. ** 4 ’ 


-O. 41, R. 4 —Legal representative—Who is—Mere 
right of possession of assets of deceased Sufficient- 
Actual possession not necessary — Manager of joint 
family not representing deceased brother’s married 
daughters — Failure to bring married daughters on 
record within time — Breach of O. 22, R. 3 — 0. 41, 
R. 3 — O. 41, R 4 not applicable—Appeal abatirg in 
its entirety—Benefit of S. 5, Limitation Act not avail¬ 
able. See Ibid, S. 2 (II). 1961 Raj LW 132. 

c! \ ^I 3, 4, 11 — Partition suit— 

Share of defendants joint and indivisible — Prelimi 
nary decree—Appeal by defendants-Death of one of 
appellants — Legal representative not brought on 
record — Appeal abates r ot only qua deceased but as 
whole — Powers under 0.41. R. 33 could not he 
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Rule 4 of O. 41 is permissive one and it invests the 
Court with a discretion to reverse or modify a decree 
in favour of all the appellants (including those who 
may have not appealed) where the circumstances of 
the case so warrant. Order 41, R, 4 caDnot he resorted 
to in cases where the application of O. 22 by reason 
of the death of one of the parties to the suit or the 
apueal is attracted. AIR 1922 P C 17 and A I R 
1954 S C 402, Applied. The application of O. 41, 
R. 4 should be confined to that category of cases 
where the parties appealing, whether plaintiffs or 
defendants, are alive at the date of the decision of the 
appeal, and should not be allowed to be resorted to 
where one of the parties appealing has died during 
the pendency of the appeal in which event the provi¬ 
sions of O. 22 are immediately attracted into applica¬ 
tion. The correct approach to the interpretation of 
these two sets of provisions is to give them a meaning 
where each may have its full scope within its proper 
limits without adversely affecting the provision con¬ 
tained in each one of them. J L R 22 Bom 718 and 
I L R 27 Bom 284 and I L R 25 All 27 and A I R 
1918 Lah 227 and A I R 1933 All 733 and A I R 1933 
Mad 055 and A I R 1S34 Cal 703 and A I R 1938 Cal 
034 and A I R 1938 Mad 374 and A I R 1939 All 020 
and A I R 1945 Bom 120, Oiss. from ; A I R 1953 All 
505 (F B) and A 1 R 1934 Lah 200 and A I R 1935 
Lah 478 and A I R 1919 Cal 410 and A I R 1928 Cal 
184 and A I R 1940 Pat 340 (F B) and AIR 1949 
Nag 91 and A l R 1950 Assam 104 and A I R 1959 
Orissa 148, Rel. on. I LR (1960) 10 Raj 573 : A I R 
1961 Raj 72 (78, 79, SO) (Pt E) (Prs 17, 18, 19, 21). 

ORDER 41, RULE 5 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 5.) 

1. Scope and object of the rule. 

2. Rule applies only when decree under appeal is 

capable of execution. 

3 Stay of proceedings. 

4. Stay of execution when may be granted. 

5. “Sufficient cause.” 

6. “Substantial loss”. 

7. Application must have been made without un¬ 

reasonable delay. 

8. Security for performance of decree. 

9. Liability of surety. 

10. Effect of stay order. 

11. Effect of uncommunicated order staying exe¬ 

cution. 

12. Appeal. 

13. Letters Patent Appeal. 

14. Revision. 

15. Review. 

1. Scope and object of the rule. 

•-O. 41, R. 5—Order staying execution at appel¬ 

late stage — Composite application on basis of stay 
order, for execution of decree and for relief by way 
of mesne profits is maintainable. See Ibid, O. 21, 
R. 11. 1963 Mah L J 631 (S C). 

-O. 41, R- 5, Ss. 94, 151 and O. 39, If. 2 — Scops 

— U. P. Panchayat Raj Act (194, ). S. 12-C ^4) Rules 
under Act, Rule 25 -Election of Pradhan — Election 
petition before S. D. O. by sitting Pradhan against 
opponent who was declared duly elected S. D. O. 
cannot give interim relief —He cannot withhold trans¬ 
fer of charge of office of Pradhan to opponent, till the 
disposal of election petition — U. P. Panchayat Raj 
Rules (194"), R. 25—Representation of the People Act 
(1951), Ss. 90 (2), 92. See Panchayats-U. P. Pancha¬ 


yat Raj Act (20 of 1947), S. 12-C (4). I L R (1961) 2 
All 298 : A I R 1963 All 518 (DB). 

-O. 41, R. 5 — Scope and effect of — Stay of pro¬ 
ceedings for recovery of tax—Jurisdiction of officer— 
Jf ousted. See Constitutton of India, Art. 226. I960 
All L J 542. 

-O. 41, R. 5—Revision—Rule is not applicable to 

revisions. 1952 All L J (Rev) 254 : 1952 R D (B R) 
384 : 1952 All YV R (Rev) 194. 


-O. 41, R. 5 and O. 21. R. 32—Applicability and 

scope—Decree for in junction—Appeal — Injunction 
kept in abeyance—Legality. 

Under O. 41, R. 5 the appellate Court may order 
either stay of proceedings which are to be started 
suosequent to the decree or order appealed from or 
stay the execution of the decree itself for sufficiert 
cause. The term 'execution* is not defined in Civil 
P. C. But in O. 21, R. 32 the Code has provided some 
mode for the enforcement of the decrees for injunc¬ 
tion and O. 41, R. 5, Civil P. C. can be invoked 
against such form of enforcement pending appeal. 

The argument that if there is no application under 
R. 32, O. 21, Civil P. C. there can be occasion for 
granting stay is not acceptable because the applicabi¬ 
lity of R. 5 of 0.'41, Civil P. C. does not depend upon 
the initiation of execution proceedings. It is sufficient 
if the appeal is preferred. A I R 1937 All 528, Ref. 
1959 Andh L T 260. 

-O. 41, R. 5 — Scope of — Respondent’s right to 

apply for stay—Power of Court—O. 41, R. 4—Effect 
of. 

The appeal in the circumstances mentioned in R. 4, 
must be deemed to have been filed by one of the 
defendants on behalf of all the defendants. If so, it 
could reasonably be held, without stretching the 
language, that the defendant respondent, on whose 
behalf also the appeal must be deemed to have been 
tiled, could apply under R. 5. Further, R. 5 does not 
in express terms say that the application shall be fned 
only by the appellant. It is a power conferred upon 
a Court to make an order if it is moved in accordance 
with law. The power can be exercised in favour or 
the respondent, for by reason of the provisions oi 
R. 4, a decree might be given even in his favour. 
1955 Andh YV R 724 : 1955 Andh L T (Civil) 616 : 
ILR (1955) Andh 557 : A I R 1956 Andh pra 64 

(Pt A) (Pr 4) (DB). 


-O. 41 R. 5 — Applicability — Arbitration pro- 
idings — O. 41, R. 5 applies to arbitration pro- 
■dings. See Arbitration Act (1940), S. 1*. A1 
BO Cal 22. 

-O. 41, 11. 5 (1)—Jurisdiction of Single Judge and 

Division Bench — Appeal from decree of District 
urt to be heard by Division Bench—Stay ot exe - 
n of decree granted by Single Judge— Compe eu y- 
; Kerala Hieh Court Act (5 of 1959 ), S o (o). 

• LT 107 : 1905 Ker L J 194 : A I R I960 her 

—O. 41, R. 5 — Presentation of application for 
■ and giving of notice of same to opposite party 
js not operate as stay order till hearing o a PP „ 
See Ibid, O. 39. R. 1. A I R 1953 Madl. B 24o 


d ii e_Ciov of suit — Suit by wife again- 

hand for own maintenance and f , , j f 0 r 

dren - Subsequent petitions by ^" Uk , al 
odv of children and for restitution oi_co 

its — If ground for stay of m ‘? u ^f"^vations on 
?tice —Duty of Court not to make obse 

ding proceedings. PYCeD t on 

aintenance suits ought not to be sta y . persons 
clearest ground of necessity 
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of sum by sppcllant to respondent — Power of 
appellate Court to give. 

Where in a suit for a declaration against the State 
regarding the propriety of the order passed for the 
plaintiff’s compulsory retirement from the State ser¬ 
vice, the trial Court grants a decree for a bare decla¬ 
ration and pending appeal tiled by the State from 
such a decree, the State applies for suspension of all 
further proceedings including execution of the decree 
there is no executable decree passed by the trial Court 
which under O. 41, R. 5 could be stayed by the 
appellate Court. y y 

Nor is there any justification in such proceedings 
tor the award of any sum by the appellant (State) to 
the respondent as there was no claim for the recovery 
of any sum of money in the suit and the decree does 

ffis^jsirasy - "- A,l ‘ 1959 Andtp '* 

O. 41, R. 5 Decree for ejectment passed _ 

i r /-v « P_ X _* ~_ _ r • * 


seeking maintenance, being needy persons, staying 
such suits, without providing for their maintenance, 
might even result in their death by starvation. 

Where a Hindu wife institutes suits against her 
husband for her maintenance and for the mainten¬ 
ance of her minor children and subsequently the hus¬ 
band applies for the custody of the minor children 
under the Guardians and Wards Act, and also applies 
for restitution of conjugal rights against his wife, the 
suits for maintenance fifed earlier by the wife ought 
not to be stayed on the ground that the husband has 
subsequently filed petitions for the custody of the 
minor children and for restitution of conjugal rights. 

It would be proper for the Court to refuse to stay 
the maintenance suit but in refusing to stay the suits 
it would be inexpedient to make any observations on 
the merits of the proceedings pending between the 
parties ; it must take care to avoid any prejudice that 
might be caused by unnecessary observations on the 
merits. (1938) 1 Mad L J 210 : 1958 Mad W N 270. 

~0. 41, R. 5 and Ss. 21 and 23 — Arbitration Act 
Stay oi nnai decree granted in appeal against preli¬ 
minary decree — Court can refer dispute to arbitra¬ 
tion during stay — \\ aiver ol benefit of stay by party 
entitled occurs by agreement to refer—See Arbitra¬ 
tion Act, S. 21. AIR 1953 Mad 492 (DB). 

O. 41, R. 5—Stay order by Court passing decree 
— Delivery of possession in execution in contraven¬ 
tion of order — Application for stay to appellate 
Court — Application dismissed on Court being ap¬ 
prised of delivery of possession — Judgment-debtor 
he d must go to Court which passed wrong order for 
vacating same and for redirecting delivery. 

Where; in contravention of a stay order passed by 
the Court passing the decree the decree-holder ob¬ 
tained delivery of possession and this being pointed 
out an application for stiy of execution pending dis- 

Court • t l<? appea ' was ^ ism Esed by the appellate 

Held, that the proper procedure for the judgment, 
debtor was to go to the Court which made a wrong 
order in ignorance of the order of stay to have it 
corrected by vacating the same and directing re- 

the 1V a e nnl,Vm 6 “t' ° ‘ he a , ppellate Court dismissing 
the application for stay of execution could not be 

lo'Jm °w S f ^ ar t0 d irectin g re-delivery of possession 

}n-n «V‘, d w N 799 * 1949-2 Mad L j 764 7 AIR 
19o0 Mad 317 (31S) (Pt B) (Pr 3 ). J ° 4 AIR 

41 l- R ‘ 5 f ~ Scope ~ No inherent power to 
stay execution-Court cannot override express nrovi 

(DP) a " _See Ibid ' S ' 15L AIR 1954 Orissa 114 
ZZ?' nhi R 'r ~ Temporary injunction and stay 

order-Distinction—Disobedience oi former—EfWt 

-See Ibid, O. 39, R. 1 . 1963 Raj L W 66 

-O. 41, 

execution. 

under° o’’41° i‘? rd - er °! sfay °f execution can be made 

* ° ^ an 0r der of stay of execution 

IIR na L ^ U 'i) d< ? r 107 reacl with O. 21, R. 26: 

lQ-fl 9 a| 1<5 : 1954 Raj L XV 526 • AIR 

19°6 Raj 41 (50) (Pt C) (Pr 10). ' AIK 

r~-0. 41, R. 3 and S. 107 — Stav of proceedings — 
Ldor o ^7 execntion-Although there is no power 
c ’ , » , ^ stay can he ordered under 

mo ml* " ilh 2l - "■ A,K m 

2. Rule applies only when decree under 
appeal is capable of execution. 

R * * ~ Applicability - Decree for bare 
0n Appeal-Directions for stay or award 


R. 5 and S. 107 — Power 


to stay 


a ’ •: r ejectment passed — 

Another suit for rectification of decree filed—A ddIn 

cation for stay of execution of earlier decree not 
maintainable ■— I roper remedy is by way of injunc¬ 
tion See Ibid, S. 10. (1901) M P L J (Notes) 265. 

3. Stay of proceedings. 

* R ’ ’’.U) — Decree-holdc-r entitled to 

execute decree unless execution has been staved 
Ban key Lai v. Babu, 1953 All L J 349 • 1933 i m 

»(HC) 293 , ILH (19531 2 All 299 -a in iom 
AH 747 (748) (Pt A) (Prs 13.14) (FB) ' * 19 ° 3 


°- 41, R. o—Restitution— Stay during pendency 
of appeal - Principles - Person in possession in 
pursuance of erroneous decree reversed in appeal - 

ed-SeeTT'r^r ?! restitution cannot bePallow- 
ed-See Ibid, S. 144. AIR 1962 Andh-Pra 525. 


n?'? 1, R ‘ 5 ‘ °‘ 2I > R> 11 O) and R< 17—Appeal 
-Eflect on execution oi original decree-AppeRate 

Court affirming original decree — l>esh execution 
not necessary - Legality of amendment of first 
application — (Limitation Act (1908), Art. 182). 

It is no doubt true that when an appellate Court 
passes a decree the decree of the trial Court is merged 
in it and the appellate decree, is the only decree 
which can be executed and technically a f,esh annl? 
cation for execution should be filed But it Aof PP 
necessarily follow that where the d'ecree-hot?er 
alnady applied for execution of the decree of the 6*7 
Court and if that decree is affirmed by therw 

appeal, then the decree-holder cannot amend his 
pending application for execution so as to 
one for execution of the decree of the appellate Couit 
o that if he makes an amendment in such a case ii 

late decree ^ thr “ yearS ° f the da(e of ‘he appel- 

Under O. 41, R. 5, Civil P C tho bu t 
appeal does not automatically operate as lfsff 

execution proceedings of the decree apneafeH / ° f 
On the passing of a derrpp hx, f i a PPeaIed from.. 

affirming the decree ol the original ^ourf 6 tit? Cou f t 
nig application for execution becomes on* ; 
stance for execution of the appellate Court’s rW U 

In such a case the amendment of the aDnlioai- r <- ee ' 

execution by substitution of the annellfr* l * 1 ! or 

the original decree would be merely a tech.f^? f °? 

R°T 7 CL.n nd p m c nt .s?"| ng with . in ‘he scope of o. 2 °{! 

at any time and would no^Te'barredven'if |b 
made three years after the date of tul } * hey are 
1942 Oudh 84 and AIR 1930 Bom UJ® ,l e , Cree : AIR 
M P L J 559 : 1959 \i p r ~?T ,o-k liel - on - ‘959 

AIR 1960 Madh-Pra 41 (42) (Pt A)(r?y b L J 744 = 

in mortgage' s°uit A -’§“\?^' nstp Jjbinary decree 
decree — When can be ordered. d gS for 
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The mere fact that an appeal has been filed against 
preliminary decree is no justification whatsoever for 
staying the hand of the Court below and ordering it 
not to go on in tbe ordinary course with the procee¬ 
dings leading up to final decree. On the other hand, 
in case the defendants appeal be unsuccessful, execu- 

^ e ,^ ecree might be expedited : AIR 1935 Lah 
lb] (P, roll. It is in each case a matter resting with 
the discretion of the appellate Court under O. 41, 
R. 5, Civil P. C, whether it ought to stay further 
proceedings for the final decree \\ here the principal 
amount is substantial mere offer to deposit interest 
pei month cannot be considered to be enough to 
direct the stay of further proceedings. As regards 
•die grant of time it was a matter within the discretion 
of the trial Court. 1958 Jab L J 562 : 1959 M P L J 
462 : 195S M P C 756 : AIR 1958 Madh-Pra 321 
(322, 323) (Prs 8, 11, 12, 13) (DB). 


r O* 41, R. 5 Terms of stav order can be en* 
l-orced in execution — Separate suit not necessary — 
Court owes duty to party who was placed at dis¬ 
advantage as result of Court’s orders • li R o p a t io 
(PC) at p 10, Rel. on. AIR 1939 P C 80, also Rel. on. 
—See Ibid, S. 47. AIR 1955 Nag 29. 

O. 41, Rr. 5 and 19, O* 9, R. 9 -Order for stay 
~ Nature of — Restoration of suit or appeil dismissed 
for default —Removal of order. 1956 BLJ R 454 : 
AIR 1956 Pat 271 (273) (Pt A) (Pr 7) (DB). 


O. 41, R. 5 — Stay of proceedings. 


exercised if there is an appeal pending in that Court 
and it sufficient cause is shown for making an order 
for the stay of the execution of the decree. For the 
exercise of this power it is not necessary that an an- 
plication for execution should have been made or be 
pending at the time when the application for stav of 
execution is made. AIR 1933 Bom 118, Foil. 1952 All 

W R (H C) 49 : 1952 R D (H C) 37 : 1952 All L 
136 : AIR 1952 All 684 (686) (Pr 7). J 

c .?'• *1,5 ~ Discretionary order—Interference. 

See Ibid, S. llo. (1959) Andh L T 2C0. 


— O. 41. R. 5—Stay of proceedings—Stay of execu. 
tion of money decree. 

It is an established rule of practice that ordinarily 
stay of money decree will not be given unless there 
are special circumstances. ILR (1955) Andhra 557 ; 

1955 Andhra W R 724 : 1955 Andh L T 616 : AIR 

1956 Andh 64 (Pt B) (Pr 5) (DB). 

O. 41, R. 5 — Second application for stay—Pre¬ 
vious petition for slay disposed of on merits — 
Another application for stav cannot be entertained. 
AIR 1955 NUC (Assam) 4203 (DB). 

O. 41, R. 5 — Stay of execution — Delivery of 
possession before communication — Effect — Order 
takes effect from the date of its passing and not from 
the date of its communication. C. R. 1644/57, D/- 2 9- 
57 (Cal) ; ILR (1956) I Cal 21 and AIR 1953 Cal 467, 
Rel. on. ILR (I960) 1 Cal 5f0. 


If an appellant wishes that proceedings relating to 
execution of an order of an inferior Court be stayed 
he must obtain a stay order from the appellate Court 
and mere putting in an appeal docs not result in stay 
of proceedings. ILR (1952) Patiala 242 : AIR 1954 
Pepsu 76 (7S) (Pt D) (Pr 7). 

•-O. 41, R. 5 — Proceedings for restitution can¬ 

not be stayed under O. 4], R. 5 — Mela Ram v. 
Dharam Chand, 60 Pun L R 32 : ILR (1958) Punj 
407 : AIR 1958 Punj 132 (135) (Pr 13) (FB). 

[Overruled on another point in AIR 1965 S C 
1477.] 

-O. 41, R. 5 —Stay of proceedings—Stay pending 

appeal against preliminary decree—See Ibid, S. 151. 

AIR 1955 Punj 47. 

-O. 41, R. 5. —Stay of proceedings for final decree 

pending appeal from preliminary decree for redemp¬ 
tion. 

Where pending an appeal from preliminary decree 
for redemption of a mortgage with possession, the 
mortgagee appellant applies under O. 41, R. 5 for 
stay of proceedings for the passing of final decree in 
the trial Court, the Court should not, unless sufficient 
grounds are made out, prevent the owner of equity of 
redemption from getting rid of the burden of ihe 
mortgage and getting back the mortgaged property by 
unnecessarily staying the proceedings. (Stay refused 
as no sufficient grounds were made out and as the 
mortgagor had offered to deposit the balance of mort¬ 
gage money in Court.) AIR 1950 East Punj 203 (204) 
(Pr 5). 

-O. 41, R. 5—Stav of proceedings — Application 

can be made before filing of execution application, 
MR l 933 Bom 118 anti MR 1952 All 6S4, Rel, on; 
AIR 1920 Lah 373 (l), \ T ot foil. AIR 1955 NUC (Raj) 
4049. 

4# Stay of execution when may 

be granted. 

-O. 41, R. 5 (-1) -Stay of proceedings — E\( rcise 

of power under—Execution application, if should be 
pending. 

The power conferred upon an appellate Court 
under sub-r. 1 of R. 5 of O. 41. C. P. Code can be 


-O. 41, R. 5 — Appeal dismissed against one of 

respondents as having abated — Effect of, on stay 
order. See Ibid, S. 73. AIR 1955 NUC (Hyd) 1191 
(DB). 

-O 41. B. 5, S. 11 — Appeal against preliminary 

decree — Passing of final decree stayed — Scope of 
stay order. 


\\ here the High Court in an appeal against preli¬ 
minary decree in a partition suit directed that the 
final decree proceedings shall go on, but there shall 
be stay, restricted only to the passing of the final 
decree, that means, the trial Court will have unfet¬ 
tered and ample jurisdiction to proceed with the 
final decree proceedings, and every step taken and 
every direction given by the lower Court up to the 
passing of the final decree will be clearlv binding 
upon both the parties. All orders passed by the 
lower Court, all the steps taken in pursuance thereof 
towards the framing and passing of the final decree 
are clearly binding upon the parties and the succeed¬ 
ing Judges, unless of course a case for review satis¬ 
fying the conditions under O. 47, C. P C. is made 
out. It is elementary and well established that princi¬ 
ples of res judicata apply to successive Judges and in 
successive stages of the same litigation provided 
there is an adjudication of the rights of parties in 
the course of the progress of proceedings in a Court 
of law. ILR 31 All 153, AIR 1929 Mad 121; ILR >2 
Cal 483; AIR 1959 A P 16, Rel. on. ( 1963 ) 2 Mad 
L J 220:76 Mad L W 498: MR 1963 Mad -12b 
(430, 431) (Pt C) (Prs 6, 8, 9) (DB). 


-O. 41, R. 5 — Court ordering sale of immovable 
pertv in execution of decree — Judgment-cte 
lg appeal against decree and applying ior s ay 
? under O. 41, R. 6 (2) Court is bound to stay 
withstanding the fact that High Court which had 
nted interim stay order had Absolve 1 
ault. See Ibid, O. 41, R. 6 (2). AIR 1964 Mys -3- 


O. 41. B. 5 - Appeal - Stay of execution when 

' be granted. which 

here is no universal rule according ° ^ 

mtion of a decree of immovable propc - the 

ed as soon as an appeal is preferred unless 


CIVIL PROCEDURE CODE (1908), O. 41, R, 5. Note 4 497 


respondent shows sufficient grounds to the contrary. 
On the other hand, it is for the appellant to show 
that substantial loss would result to him unless the 
execution of the decree is stayed. The provision of 
law in 0.41, R. 5 shows that the Legislature has 
placed the onus on the appellant to show sufficient 
cause to the satisfaction of the appellate Court for 
staying execution of the decree appealed from. AIR 
•1921 Lah 24; AIR 1920 Lah 464; 01 Ind Cas 827; 
AIR 1935 Lah 140, Rel. on; AIR 1927 Lah 169; AIR 
1934 Lah S61 (2), Expl. 

Held, on the facts and circumstances of this case 
that the appellant failed to establish that any sub¬ 
stantial or irreparable loss would result to him unless 
an order for stay of execution is made; the affidavit 
filed by him did not show any sufficient cause for 
staying execution till the disposal of the appeal. 60 
Pun L R 692. 

-O. 41, R. 5—Exercise of discretion. 

Even if a particular practice has been established 
it cannot be countenanced by the Court if it is con¬ 
trary to the express provisions ol law. The use of the 
word ‘may’ confers a discretion on the Court to stay 
or not to stay proceedings and it is idle to suggest that 
this discretion must always be exercised in favour of 
the appellant. I L R (1955) Punj 55 : 56 Punj L R 
346 : AIR 1955 Punj 47 (48) (Pt B) (Pr 4). 

5. “Sufficient cause.” 

O. 41, R. 5—Money decree—Execution of—Stay 
pending appeal — “Sufficient Cause” made out — 
Court can stay on security — Direction to deposit 
decretal amount not necessary in all cases. 

The Court can stay execution of money decrees 
pending appeal on such security as it deems fit in 
proper cases in which sufficient cause for a stay has 
• been made out, without requiring in all cases that the 
decree amount should be deposited in Court. AIR 
1921 Lah 24 and Beng L R Sup Vol 1007, Rel. on; 9 
Mys L J R 484, Disting. ; 13 Bom 241, Dissent. I L R 
(1953) Mys 486 : AIR 1950 Mys 11 (13) (Pr 8). 

-O. 41, R. 5 — Application under O. 4], R. 5 for 

stay of execution refused by appellate Court—Appli¬ 
cation under O. 41, R. 6(2) for stay of sale before 
Executing Court is maintainable. See Ibid, O. 41, 
R. 6 (2). AIR 1965 Punj 438. 

-O. 41, R. 5 — Ground for stay — Possibility of 

appeal being successful. 

The mere fact that there are strong grounds for the 
appeal would not justify an order of stay. A person 
is expected to prefer an appeal only when there are 
strong reasons for doing so. 56 Punj L R 346 : I L R 
(1955) Punj 55 : AIR 1955 Punj 47 (48) (Pt B) (Pr 7). 

9. 41, R. 5 Scope No distinction between 
money decrees and other decrees. 

Order 41, R. 5 does not make any distinction bet¬ 
ween money decrees and other decrees and the 
power of the appellate Court to order stay of execu¬ 
tion of money decree is not fettered in case there is 
sufficient cause for passing such an order. 

(The appellant held had not made out sufficient 
cause for staying the execution.) AIR 1950 Mys 11; 
AIR 1952 Mys 78, Rel. on. 13 Bom 241, Not appr’ 

1953 Raj L W 370 : I L R (1952) 2 Raj 1041 : AIR 

1954 Raj 1 (2) (Pt A) (Pr 4) (DB). 

6. ‘‘Substantial loss.” 

-O. 41, R. 5—Ground for stay—Money decree. 

Held, there is no rule of law that execution of a 
decree for money could not be stayed. The only 
point to be decided is the consideration of the ques¬ 
tion of substantial loss. In case of a decree for money 
the presumption is there can be no substantial loss. 
When the appellant is able to puv, the respondent 

[Vol. 3 1 Bn. D. 32. 


may he ordered to furnish security for restitution 
purposes. But the presumption is rebuttable. If the 
only mode of realising the decree amount is by at¬ 
tachment and sale of properties it will not be possible 
to get back the property and substantial loss may 
result. If the appellant is in a position to pay with¬ 
out any substantial inconvenience and it is possible to 
recover the amount in restitution from the respon¬ 
dent, the presumption is unrebutted and the Court 
cannot order stay of execution simply because the 
appeal is preferred and even admitted. AIR 1952 
Kutch 86 (S7) (Prs 4, 5). 

-O 41, R. 5—Ground for stay—Money decree. 

A decree directing payment of money may be stay¬ 
ed although the decree amount is not lodged into 
Court. O. 41, R. 5, Civil P. C., cannot be read as im¬ 
posing any limitation that the decrees for payment of 
money should receive a consideration different from 
the other decrees in the matter of stay pending ap¬ 
peal. The said provision provides that no order of 
stay of execution shall be made, unless the Court is 
satisfied that “substantial loss” may result to the 
applicant if no order is made. It does rot import any 
distinction between the decrees relating to payment 
of money and those concerning immovable property. 

There could be no restriction on the discretion of 
the Court for staying a decree for payment of money 
in suitable cases where the Court is satisfied that sub¬ 
stantial loss will result to the applicant if no stay is 
made. 

It is not enough merely to repeat the words of the 
Code and state that substantial loss will result; the 
kind of loss must be specified, details must be given 
and the conscience of the Couit must be satisfied that 
such loss will really ensue. 31 Mys L J 144 : ILR 
(1952) Mys 357: AIR 1952 Mys 78 (79) (Pt A) (Pr 3). 

O. 41, R. 5 — “Substantial 1 oss” — There should 
be allegations sufficient to satisfy the Court that sub¬ 
stantial loss may occur to entitle applicant to obtain 
stay—It therefore depends upon particular circum¬ 
stances of each case to determine whether applicant 
has made out a prima facie case—Applicants held had 
made out case of substantial loss to satisfy provisions of 
O. 41, R. 5. A I R 1984 Nag 160, Rel. on. 31 Mys L J 

144 : ILR (1952) Mys 357 : A I R 1952 Mys 78 (79) 
(Pt B) (Pr 4). v ’ 


w. *1, D 


oruuna ror stay. 


Mere allegation by the applicant in his application 
tor stay of execution that if the execution proceed¬ 
ings are not stayed the applicant will suffer great and 
irreparable loss, without any allegation that it would 
be difficult or impossible for him to obtain restitution 
from the non-applicant is not enough to obtain an 
order for stay of execution. AIR 1934 Naz 160 Rp] 
on. AIR 1946 Nag 428, Ref. 1953 Nag L I 13 • 
A I R 1953 Nag 176 (179) (Pt B) (Prs 13, 14). * 


7-41, R- 5— Appeal against preliminary decree 

for redemption -Stay of proceedings for final decree 
— Not to be stayed where dispute in appeal is about 
amount payable to mortgagee. 

In considering the question of stay of prcceedincs 
tor final decree where an appeal has been preferred 
against a preliminary decree each case has to be iudu 
ed on its own merits. No settled practice or general 
rule prevails in the Punjab High Court to stav Dro 
ceedings in every such ca.-e. A t K 1901 Punj 520 Rel 
on. Where the main grievance of the appellants 
mortgagees against the preliminary decree for re 
demption is that the full amount due to them on the 
basis ot the mortgage had not been awarded bv the 
trial Court and though a plea of limitation was also 

taken, the finding on that point is against the annel- 

Iants, and the documentary evidence on that point 
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supports that finding no adequate justification can be 
found for staying proceedings for the passing of the 
final decree, especially when the mortgagees have not 
even disclosed what loss or injury would be caused 
to them if the proceedings are not stayed, and there 
is no prospect of the appeal being heard in the near 
future as the printing of records has still to be done. 
Only in cases where there the very right of the mort¬ 
gagor to redeem the property may be challenged, it 
may be expedient, to avoid further complications to 
stay proceedings till the appeal against the prelimi¬ 
nary decree is disposed of. 1962 Cur L J 291 (Punj). 

-O. 41, R. 5, S. 51, Proviso and 0.21, R. 37 — 

Ground for stay—‘‘Sufficient cause'’ — 4 Substantial 
loss” — Vague ground for financial stringency is 
not sufficient — Ground that arrest will cause loss of 
business and reputation — No material before Court 
to substantiate same - No stay. 

Ground, namely, that the appellant has no ready 
money and that there is a general financial stringency 
is very vague and unconvincing for granting stay of 
execution, pending appeal. The appellant may not be 
in possession of cash but he should disclose his assets 
and liabilities or he should give a detailed account of 
his financial position for the Court to judge whether 
he had other property sufficient to pay up his decretal 
amount without any hardship. The appellant is not 
simply to show the balance of convenience in his 
favour nor it is sufficient for him to say that no harm 
would be done to the other party if the execution is 
stayed. In order to get the substantial loss it should 
be a loss more than what should ordinarily result 
from the execution of the decree in the normal 
circumstances. A I R 1934 Nag 160, Rel. on. 

The ground that if the judgment-debtor appellant 
is arrested and sent to civil prison, he will lose his 
business and reputation is worth consideration, but 
when there is no material before the Court to con¬ 
clude that the appellant is not in a position to pay 
the money and that the executing Court will send 
him to civil prison, stay will not be granted. The 
judgment-debtor cannot be sent to civil prison at the 
mere request of the decree-holder, and execution by 
detention in prison shall not be ordered unless, alter 
giving the judgment-debtor an opportunity of show ¬ 
ing cause w'hy he should not be committed to prison, 
the Court for reasons recorded in writing, is satisfied 
about the sufficiency of the cause shown. 1953 Raj 
L W 370 : I L R (1952) 2 Raj 1041 : AIR 1954 Raj 
1 (2) (Ft B) (Prs 5, 7) (DB). 

■ O. 41, R. 5-Stay of execution—Grounds-Sub- 
stantial loss—Discretion of Court—Money decree — 
Stay. 

The power of the Court to stay execution of a 
decree has to be exercised within the four corners 
of R. 5 of O. 41. The reason of the rule appears 
tc be that the rights of the decree-holder having 
been determined by a competent Court, it is not fair 
that he should be deprived of the fruits of his decree 
merely because the judgment-debtor prefers an appeal 
against the decree. At the same time if execution of 
the decree is likely to result in substantial loss to the 
decree-holder, discretion is given to the Court to 
stay execution, provided the other two conrlitions of 
sub-r. (3) are satisfied. It is impossible to formulate 
any uniform rule of practice and each case must be 
decided on its own facts. 

The discretion of the Court is very much limited 
and has to be exercised within the limits prescribed 
by the rule, and in a proper case where substantial 
loss is likely to result to the judgment-debtor if a 
decree for payment of money is executed the Court 
can stay execution of the decree even before the 
judgment-debtor deposits the amount in Court. 

Whether the judgment-debtor is a public body or a 
private person makes no difference in principle in 


deciding whether execution of the decree should be 
stayed. That the decree holder will not suffer anv 
loss if execution is stayed is also no ground because- 
the law^ is that the decree should be executed unless 
the judgment-debtor proves specific loss to him if 
execution is not stayed. Execution cannot be stayed 
on the ground that the decree holder will suffer no 
loss. 9 Sau L R 169 : AIR 1956 Sau 113 (114) (Prs 2, 
3, 4) (DB). 

7. Application must have been made without 

unreasonable delay. 

-O. 41, R. 5, S. 151 — Stay of order — Delay in 

asking —Effect. 

It is the duty of the appellant to apply for stay of 
the proceedings promptly and without any delav. 
And if one of the essentials of O. 41, R. 5, C. P. Code 
is not thus complied with, consequently the discre¬ 
tion under O. 41, R. 5, C. P. Code will not be exer¬ 
cised in favour of the appellant. The same is the 
position if the powers under S. 151, C. P. Code are 
invoked. 10 Moo I A 322 (328), Foil. (1957) 2 Andh 
W R 570 : 195S Andh L T 180 : AIR 1958 Andh Pra 
156 (157) (Pt B) (Pr 4). 

8. Security for performance of decree. 

-O. 41, R. 5 — Security deposit in Court under 

O. 41, R. 5 if ipso facto, without an order of Court, 
becomes property of decree holder. See Limitatie*. 

Act (1908), Art. 99. AIR 1955 N U C (All) 3289 (DB). 

-O. 41, R. 5 (3) (c) — Security bond — Liability 

undertaken to a specified sum - Liability cannot be 
claimed as co.extensive with liability under ultimate 

decree. 

Wh ere the liability of the judgment-debtor C' 
undertaken under a security bond is limited to a 
specific sum, the liability is not co-extensive with the 
amount that may ultimately he decreed and the 
undertaking that the judgment-debtor would render 
himself liable to any amount that might be finaLy 
decreed means that the liability would not exceec 
the specified sum. (1965) 1 Andh L T 245 : AIR 
1966 Anch Pra 151. 


-O. 41, R. 5 (3) (c)-Deposit under-Appeal dis- 
issed — Deposit does not ipso facto become property 
decree-holder—Order of Court—Necessary. 

Where an amount is deposited in Court as security 
ider O. 41, R. 5 (3) (c) and the appeal is dismisses 
can only be w ithdrawn if the decree-holder applies 
the Court for executing his decree by the payment 
him of decretal amount out of amount in deposn 
le security deposit in Court does not ‘ipso fact 
thout an order of the Court become the property 
e decree-holder. AIR i960 Andh Pra 349 
>3) (Prs 20, 23). 

-O. 41, II. 5, S. 2 (12) - Security-Measure of- 
espe profits—Profits due to improvement by persri. 
possession. 

Profits due to improvements made by the person *.• 
rongful possession cannot be considered in cc tu¬ 
ning mesne profits. 

Held, on facts that profits from entire cinema busi¬ 
es could not form basis of security and that amoiK* 
which theatre was later leased out could or 
ir basis. 1961 Nag L J (Notes) 65. 

-O. 41, R. 5 (2), O 21, R. 1- Sc °pe - Furnisln^ 

security under— Effect If amounts f i e btcr 
in of decree-Loss of security - judgment-debtor, 
discharged from liability to decree-holder. 

The furnishing of security for the decre * j® for 
der O. 41, R 5 (2) C. P. Code, under an orde^ ^ 

iy of execution pending appeal, does not amo 
yment into Court within the meaning O -l, ‘ tfae 
P. Code, so as to amount to a satisfacti 
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decree or to entitle the decree holder lo proceed 
against the security before the disposal of the appeal. 
The security serves only as an indemnity against the 
non-payment of the decretal amount. If the security 
furnished by the judgment-debtor under O. 41, R. 5 
(2) is lost by act of God or other supervening circum 
stances the judgment-debtor is not thereby absolved 
or discharged from his liability to pay the decree- 
holder the amount of his decree on dismissal of the 
appeal. 20 Mad 224 (FB) Ref.; AIR 1932 P C 191, 

Rel. ILR (1952) Ilyd 91 : AIR 1951 Ilyd 95(96) 
(Pr 2). 

O. 41, R. 5» O. 48, R. 3, Appendix G, Form 3 

m r i. A __ J Vl _ _ • I L • * % T • . 


^ ~ ^i ^jLi• u, vj»i ruriu ♦) 

—Security bond —Registration—Necessity—Transfer 
of Property Act (1882), Ss. 4 and 59—Registration 
Act (1908), Ss. 17 and 49. 

The security bond should be in form No. 3 of 
Appendix G The specification of the person to whom 
the security bond is given is essential for the creation 
of a mortgage. A security bond executed in Form No. 
3 of Appendix G creates a mortgage and in view of 
Ss. 4 and 59 of the Transfer of Property Act, 1S82 
and S. 49^ of the Registration Act, 1908, quite apart 
from S. 17 of the latter Act such a bond lias to be 
registered where the principal money secured is one 

hundred rupees or upwards in order to affect any 
immoveable property comprised therein. R. M. Palat 
v P. A Nedungadi. 195S Ker L T 635 : 1958 Ker 
LJ 754! ILR (1958) Ker 992 : AIR 1958 Ker 377 
(378, 379, 380) (Prs 8, 13, 19) (FB). 

—O. 41, R. 5,0. 21, R. 1-Stay of execution pend¬ 
ing appeal—Deposit ot decretal amount as condition 
—Failure of decree-holder to withdraw—Interest if 
ceases. See Ibid, O. 21, R. 1. AIR 1950 Mad 807. 

~^0 41, R. 5 (6) — Security executed under O. 41, 
R. 5 (u), C. P. Code. mortgaging immovable property 
worth more than Rs. 100 - Bond exempt from regis¬ 
tration under S. 17 (2) (vi), Registration Act — Prece- 
dent-Well.settled decision — Transactions entered 
on its basis Setting aside decision not desirable See 

33 e 2 1 (DB) i .° n ACt (1877 >’ S ‘ 17 < 2 ) ( vi >* AIR 1963 Mys 

—O. 41, R. 5—Decree for redemption-Mortgagee- 
appellant claiming additional amount — Execution 
not stayed but mortgagor asked to give adeouate 
security. See Ibid, S. 151? AIR 1961 Punj 520. 

9' 4 J' R- 5 (3 )(c) Scope —Inherent power to take 
security bond for mesne profits pending appeal from 
redemption decree —Enforcement of bond —Procedure 

i5L 0Ced , Ure } n executi °n—Permissibility. 

237 1 (DB) S * 145 and °’ 4l ' R ‘ 5 ^ AIR 1952 T c 

9. Liability of surety. 

— o. 41 R. 5, and Ss. 143, 47-Surety’s liability _ 
Nature and extent of-Surety is not party to decree- 
Execution against him — Stay does not operate See 
Ibid, S. 145. AIR 1953 Hyd 111 (DB) 

rr -0 '. 41 - R..5, Ss. 145 and 151 — Security bond 
taken in exercise of inherent power—Surety liable to 
pay mesne profits - Liability not co ffis Ire with 
that of judgment-debtor — Surety’s liability for amount 

237 e (DB) ,y b ° nd ‘ See lb ‘ d ’ S ' 145 ’ AIR ^ 52 Trov-Co 

10. Effect of stay order. 

U.m 0 ' 41 ’5' 5- ° rder staying execution at annel- 
late stage _ Composite application, on basis offtav 

ortler /or execution of decree passed on appeal and 

for relief by way of mesne profits held waiiLm?' 

abl f- AIR 1955 Na ^ 29, Affirmed See lb^d 0 2 f 

R. 11. 1963 Jab L J 633 (SC). ' Z1, 

—0. 41, R. 5— Lands attached for default in Dav 

receipt^ ofstT m’ auctio , ne k d b V Tehsildar befo£ 
receipt ot sta order issued by Board of Revenue - 
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Auction purchaser not contesting the proceedings for 
setting aside sale Held, State, Commissioner, Collec¬ 
tor and Tehsildar were bound hand and foot by stay 
order —Right to have auction sale maintained was 
only that of auction purchaser an \ no one else : AIR 
1927 All 401, Foil. 1965 All L J 277 

~—O- 41- 5 - Order under — Finality. See Ibid, 

S. 11. AIR 1954 Andhra 40. 

O. 41, R. 5 - Stay order— Interim order of stav 
operates Irom the time of its communication, not 
from the time of making it —AIR 1950 Rom oqq 
F ol].; AIR 1953 Nag 176, Dist. 1965 Mah L J (Notes) 

O. 41 ,R. 5—Order for delivery of possession- 
subsequent order for stay and recall of writ—Effect 

Cal L J 293°f possession * 8ee °* 2I * R * 28 . 1958 

O. 41, R. 5— Execution stayed — Deliverv of 
possession ordered by executing Court — Validity. 

An order of an executing Court ordering deliverv 
possession in contravention of the stav order gran 
ted by the appellate Court, whether communicated 
or not. is illegal and must be set aside. ILR (1956) 1 
Cal 21. 

19. 41, R. 5—Effect of stay order. 

The making of an ad interim order for stay does 
not take a wav the jurisdiction of the Court below, but 
the eflect of the order is, nevertheless, that an order 
ot such Caurt in contravenl on of the order for stav 
rs irr(?gular or at the most illegal but not ultra vires' 

(Pr4) (DB) N 2U ° 1 AIR1933 Cal 467 <4C9 ) (PI A) 

—-O. 41, R. 5-Stay—Effect of-Orderof suspension 

ot permit for 4o days from certain date — Order of 
stay in appeal —Period expiring during appeal—Effect 

w.tDTo'o'sr" 01 " aS *“» 

O. 41, R. 5—Stay by appellate Court- 

It is enough if the execution Court is informed bv a 
proper submission that the appellate Court had orde 
red stay and if that was done it is the duty of the* 
execution Court to stay further proceedings.' 

Where the Munsif effects delivery of possession in 
execution although the stay order by the appellate 
Court had been communicated by phonocom to the 
Munsif who was to order delivery and the plaintiff 

who was to take delivery of possession was also aware 
of the stay order. 

co . He ! c !’ th at the. orders delivering possession must be 
set aside. 1951 Ker L T 175 (DB). 


O. 41, R. 5—Executing lourt - Duty of— Order 

l execu * ,< jP Ry appellate Court communicated 

bv phonocom—Duty to stay proceedings —Refusal to 

-If justified^ ° f absence of confirmation of message 

a nCn er f a r n or< | e /. sta >' in R execution is passed by the 
appellate Court the executing Court must stay its 
hands and not proceed with the execution if it is in- 
formed of the stav order. It is enough If the executing 
Court is informed by a proper submission that the 
appellate Court had ordered stay, and if that is done 
it is the duty of the executing Court to stav further 
proceedings. A communication by phonocom cannot 

he considered as not being a proper communfcaHo, 

and the executing Court will not be justified in 

proceeding with the execution on the ground that no 

communication was received in confirmat or y/ thl 
message. 195lKerLT90. ormation ot the 


stay order not communicated. 
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A stay order passed by the appellate Court has the 
effect of staying all the proceedings in the trial Court 
and anything done during the time the stay order is 
operative, is null and void. The proceedings 
before the trial Judge on the date of the stay order 
would be without jurisdiction in spite of the fact that 
the stav order was not communicated to the trial 
Court. 1958 M P L J So, Foil. 1962 M P L J (Notes) 
195. 


-O 41, R. 5—Stay order issued by appellate Court 

—Effect — All proceedings in suit thereafter are 
without jurisdiction. 

After the proceedings before (he trial Court are 
stayed by the Court of appeal and the stay order is 
actually received by the trial Court, all further pro¬ 
ceedings in suit before the trial Court are without 

r. 

jurisdiction 

During the trial of a suit plaintiff applied for exami¬ 
ning one witness on commission and for issue of 
a summons to another to produce a document. But 
the applications were rejected, whereupon the plain¬ 
tiff filed revision to the High Court. The revision was 
admitted and all further proceedings in suit were 
stayed, and the stay order was also received by the 
trial Court. The trial Court, however, took up for 
consideration two more applications of the plaintiff 
which were filed in the meanwhile, and dismissed 
them in the absence of plaintiff. 

Held, that the order passed by the trial Court 
rejecting plaintiff's two applications after the stay 
order was received was without jurisdiction and 
illegal. 1961 M P L J (Notes) 306. 


-O. 41, IF 5, S. 4S - Deduction of time — Stay of 

execution ordered in appeal —Effect—Presentation of 
second application — Exclusion of period of stav for 

limitation —(Limitation Act (1908), Ss. 15 and 29) — 
See Ibid, S. 48. AIR 1953 Orissa 13 (DR). 


-O. 41, R. 5, S. 115—Stay of proceedings by supe¬ 
rior Court —Effect — Further proceedings by lower 
Court after stay are without jurisdiction. A i R 1962 
Pat 357 (360) (Pt B) (Prs 15, 16). 

-O. 41, R. 5, O. 21. R. 1L (2) (cl) — Discretion of 

Court — Execution of decree of trial Court — Appeal 
against decree of trial Court—Stay—Decree affirmed or 
modified — Execution can still continue subject to 
decision of appellate Court — See Ibid, O. 21, R. 
11(2) (d). AIR 1960 Raj 249. 

-O. 41, R- 5, O. 21, R- 90, S. 47 — Effect of stay 

order —Sale in execution in contravention of stay 
order —Sale is absolutely without jurisdiction — No 
question of substantial injury aiises. AIR;1955 NIC 
(Trav-Co) 5773. 


11. Effect of uncommunicated order staying 

execut ion. 

-O- 41, R. 5— Stay of execution proceedings — 

Delivery of possession effected — Direction to Amin 
to return parwana unexecuted received subsequently 
— Effect. 

The Amin derives his authority to effect delivery 
of possession from the* order of the court. After the 
order to effect delivery of possession has been passed, 
when the court directs him to return the parwana 
unexecuted it meaie bv necessary implication that the 
Parwana is to he retured unexecuted provided it has 
not been executed already. If the parwana has been 
executed before the Amin received the order of the 
court recalling the parwana then it cannot be said 
that the delivery of possession effected by the Amin 
was without anthoritv ILR 50 All 41 Observations of 
Mukarji J didirguCbed and explained. 1956 All 
L J 502 : 1956 All W R (II C) 535. 

-O. 41, R. 5—Effect of uncommunicated order of 

stay. 


Where the order for stay of execution proceedings 
before the officer was passed by the transferor Court 
but before it was communicated to the sale officer the 
sale had taken place, held, that the sale was valid. 
AIR 1927 All 401 (FB), Foil. 1954 All W R (H C) 

351 t 1954 All LJ 446: AIR 1955 All 96 (97) (Pt A) 
(Pr 2). 

-O. 41, R. 5-Effect of uncommunicated order of 

sfav - Order for stay is direction to Court below — 
Direction not communicated to that Court—Any order 
made by it in ignorance of direction is valid. 33 Cal 
927, Diss. from. Case law discussed. 57 Cal W N 
205 : AIR 1953 Ca! 467 (470) (Pt B) (Pr 11) (DB). 

O. 41, Pt. 5—Stay order — It becomes effective 
only from the moment of its communication to the 
Court or authority concerned. 

A stay order granted by an appellate Court to a 
subordinate Court or by an executing Couit to a 
Collector or Mamlatdar who is executing the decree 
of tiie Court becomes effective not from the moment 
of its pronouncement but from the moment of its 
communication to the Court or authority concerned. 
AIR 1949 Lab 108 Dissented A I R 1928 Bom 189, 
Ref. to. A 1 R 1950 Bom 260, Rei. on. ILR (19G5) Cuj 
449 : (1965) 6 Cuj L R 49S. 

-O. 41, R. 5 —Order for stay of proceedings—Non¬ 
communication-Effect on decree passed. See Madras 
Village Courts Act (I of 1889), S. 21 (2). I L R (I960) 
Ker 52$. 


-O. 41, R. 5 — Decree-holder, aware of stay order* 

applying for execution as if there was no stav— 
Order lor delivery of possession obtained—Court has 
jurisdiction to vacate such order. 

W here the stay of execution is made with notice 
and the order for delivery of possession is made at 

the instance of the decree-holder who must be deemed 
to have been aware of the stay granted by theappellate 
Court, he having been a party to the application 
and it cannot, therefore, he said that he was unaware 
of it and having been aware of the order of stay, to 
apply for execution as if there was no stay would 
amount to a conduct which cannot be approved by 
any Court. Further, the decree-holder practises a 
fraud on the Court by failing to disclose the informa¬ 
tion to the Court and asking for execution, having 
been aware of stay already granted by the Caurt 
which passed the decree. An order obtained under 
these circumstances cannot be allowed to stand, and 
the Court has perfect jurisdiction to vacate such an 
order. To allow such a state of things would he to 
encourage practices whereby orders of Court are 
made ineffective by conduct of parties : AIR 191^ 
Mad 391 (FB), Disting 1949 Mad VV N 799 : 1949 2 
Mad L J 764 : AIR 1950 Mad 317 (31S) (Pt 
(Pr 3). 


— O. 41, R. 5—Commencement of stay order. 

Obiter.—There is nothing in O. 41, R. 5 to suggest 
at the op-ration of the order of stay is depend en 
ion the order being communicated to the tru 
ourt. The validity of the proceedings subsequent to 
ie order of stay cannot ne made to turn on the s a 
the mind of the Court. The effect of the stay is 
is pend the jurisdiction of the Court below from 
oment it is made. AIR 1949 Tali 10o<T B): 

>7, Bel. on. AIR 1913 Mad 391 (FB); Alb 192/ A' 1 
)1 (FB), Diss. 1953 Nag L J 13 : AIR 19^ Na e 1 
77, ITS) (Pt A) (P.s 3; 10). 

— O. 41. R. 5—Commencement of stay order. 

An order of stay passed under the rule by an 
te Court Raying execution of a decree app ^ 
om, becomes operative the moment it ,s \ ‘ r our t. 

after communication to the suborc \i 

IR 1951 Pat 130, Foil. 
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A suit for declaration of title and recovery of 
possession was compromised and the decree in terms 
thereof gave the plaintiff some of the suit lands 
adding that if there was any defect in title he was to 
get a certain sum of money per acre. Later the plain¬ 
tiff alleging that the lands were not free of defect in 
title executed the decree for recovery of the amount. 
Pending the investigation of the claims the opposite 
party deposited a certain amount for stay of execution 
with regard to certain moveables and immovables 
under attachment. The Court, however, after deter¬ 
mining the amount payable to the plaintiff, passed a 
payment order in respect of the amount deposited as 
part payment. In appeal against the order determining 
the amount payable under the decree the High Court 
passed an order staying the execution. On the follow¬ 
ing day the Court was informed that the High Court had 
stayed execution and requested to withhold from the 
plaintiff the payment Order which was still under the 
scrutiny of the office. The Judge also actually receiv¬ 
ed the order of the High Court but he held that that 
order stayed only further execution and that since 
the payment order had been passed before that order 
it was not covered by the stay and handed over the 
order to the decree-holder. His successor however 
came to a contrary view and ordered the decree- 
holder to redeposit the amount. 

Held, that the order allowing payment of the 
deposit in the circumstances was perverse and that 
the successor Judge was perfectly right in the order 
he passed correcting an abuse of the process of the 
Court which was in detriment of the parly in litiga- 

tion. 1954 B L J R 221: AIR 1954 Pat 357 (358, 359) 
(Pt F) (Prs 4. 5) (DB). 

O. 41, R. 5—Commencement of stay order. 

Reuben and Ramaswami, J J., (Imam, J., contra ).— 
An order of stay passed by an appellate Court under 
O. 41, R. 5, C. P. Code, operates from the moment 
when it is made and from that moment the executing 
Court is deprived of the pow er of executing the decree 
under appeal; any action taken by it in execution of the 
decree would be without jurisdiction notwithstanding 
that the order of stay has not been communicated to 
the executing Court. 33 Cal 927; AIR 1949 Lah 108, 

^ A JU? J i- (L897) 1 C w N 220; 33 Mad 

'nd A , 1 ndm, 8 A I ? d 1 391(FB)>Not foll > AIR 1943 Cal 
319; AIR 1914 Mad 261 Rel. 

Imam, J.—An order of slay bv the appellate Court 

under O. 41, R. 5, C. P. Code, is in the nature of a 
prohibitory order which has to be communicated to 
the executing Court in order that it may stay its 
hands and cease to proceed with the execution of the 
decree AIR 1918 Mad 391 (FB), Foil,; 33 Cal 927, 
on° n°! « la ^ at ^ iai1 v - Padampat Singliania. ILR 

5 1931 M 130 ll3? ' 132 - ™> 

— o. 41, R. 5 — stay order when takes effect — 
Communication—If essential. 

*" 0rder p > ssed by an appeUate Court for staying 

execution proceedings operates as soon as it is 
made and not when it is communicated and the legal 

hv ( h°r nty }° pr r 0ceed with the execution is withdrawn 
by the order of stay. AIR 1954 Puni 46 Foil . Ain 

ILP* (1958 t 7" ""-A'VA 7 AU 401 < FR >- No>t Ml. 
(Pt DHplMof 111 ” i01 ! A 1 K 1959 Puni 468 (472) 


O. 41, R. 5—-Appellate Court granting stay of 
delivery order—Other party though represented by 
counsel obtaining delivery—Effect. 7 

Want of actual knowledge rnay be a grouud for 
not fastening any penalty or criminal liability upon a 
party but for the purpose of directing redelivery of 
e properties whose delivery had been stayed by a 
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competent appellate Court. Knowledge of counsel 
has to be taken to be knowledge of the party. 

It is irregular that a party with knowledge of the 
stay passed by the appellate Court should take 
delivery of the properties contrary to the tenor of 
that order and a party who so obtains delivery ought 
not to be allowed to retain possession so taken. 1951 
Ker L T 90, Foil. 1952 Ker L T 174 : ILR (1952) 
Trav-Co 107 : AIR 1953 Trav-Co 182 (183) (Pr 4). 

12. Appeal. 


O. 41, R. 5.—Order refusing stav of execution of 
decree—Appealability. See (bid, S. 47 and O. 41, R. 5. 

1951 All L J 442. 

• O 41, R» 5—Refusal to stay execution — Order 

(FB) 1 deCree ' b<?e Ibid> S * 2 * 2 '* AIK 1954 - Mad 1053 

13. Letters Patent appeal. 

® O. 41, R. 5 —Refusal to stav execution spending 
appeal is judgment. See Letters Patent (Mad), Cl. 15. 
AIR 1954 Mad 1053 (FB). 

14. Revision. 

~ O. 41, R. 5 Order of interim injunclion—Oppo¬ 
site party filing objection after taking notice—Hearing 
adjourned for evidence — Appeal against order of 
interim injunction—Order of stay in appeal — Inter- 

ference in revision. See Ibid, S. i 15. AIR 1964 Assam 
S1 (OB). 

O. 41, R. 5 —Revision — Order of stay. See Ibid. 
S. 115. 1961 Nig L J (Notes) 23. 

O. 41, R. 5 —Revision—Interference with exercise 
ot discretion, See Ibid, S. 115. AIR 1955 Punj 47. 

15. Review. 

O. 41, R 5, O. 47, R. 1—Stay by appellate Court 
—Extension of time—Power of Court. 

Where there has been no compliance with the terms 
of the order of the appellate Court granting stay and 
I he penal consequences prescribed have worked 
themselves out, it is open to that appellate Court on 
a petition for review to grant further time. AIR 1928 
Mad 154, Rel. on. 1958 Mad W N 376 : 71 Mad L W 

440 : (1958).2 Mad L J 255 : AIR 1958 Mad 453 
(Pr 3). 

ORDER 41, RULE 6 

O. 41, R. 6 (2) — Application under, for stay of 
sale—Forum—Duty of Court. 

Where an appeal against a decree is pending, an ap¬ 
plication for stay of sale in execution of that decree 
has to be made ordinarily to the Court which has 
made the order. When such an application is made 
to such Court it must consider it judicially and dis¬ 
pose of it by a proper order. It is not proper to 
dispose of it by directing the applicant to move the 
appellate Court for an order of stay. 1950 All W R 

645 : 1950 All LJ 712. 


C. 41, R. 6 (2) Scope of — Refusal by appellate 
Court to stay execution — Power of subordinate 
Court to stay execution —Executing Court, if can stay 
confirmation of sale. 

The powers exercisable either by a Court which 
has passed the decree under O. 41, R. 6 (1), Civil 
I rocedure Code or by a Court which had made an 

Dfl r /nJ° r 1 , sale , o[ immovable property under 
R. o (2) could only be exercised provided the matter 
had not been considered earlier by the appellate 
Court; so that where an appellate Court had refused 
to order stay of execution of the decree against which 
an appeal is pending betore it, pending disposal of 
that appeal, the Court which passed the decree as 
well as the Court which had made the order for the 
sale ot immovable property in execution of that de- 
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croc, must in law he deemed to have become functus 

nrficio and could not exercise the po wers contemplated 
by the two sub-rules of R. 6. It is an elementary rule 
of interpretation of statutes that they should not be 
interpreted in such a way as to resuit in conflict of 
jurisdiction and particularly a conflict between a 
superior Court and a subordinate Court. 

• when an order has been made for the sale 
Df immovable property in execution of the decree 
against w hich an appeal is pending, the judgment- 
debtor could make an application for the stay of the 
holding of the sale. Once the stage is allowed to pass, 
and the judgment*debtor did not apply to the Court 
under O. -II R. 6 (2) Civil Procedure Code, in time, but 
allowed the sale to be held, the stage at which the po¬ 
wers under R. 6 (2) could be exercised lias passed and 
no order could be made thereunder thereafter. The 
subordinate Court is clearlv wrong in thinking that 
the expressions 'order for sale’ in O. 41, It. fi (2), Civil 
Procedure Code. includes the holding of the sale and 
the confirmation thereof. (1959) 2 Andh \V It 439. 


O. 41, R. 9—‘Sufficient cause' — Direction as to 


Mad L J 408 : 70 Mad L \V 993 : AIR 1958 Mad 366 
(367) (Pt B) (Prs 2, 3). 


security. 

A mere request for a direction as to security does 
not constitute sufficient cause. The appellant must 
take out an appropriate application in the appeal 
for *hat purpose. 1956 Andh \V R 882 : lLit (1956) 
Andh 144 : A I It 1957 Anch-Pra 520 (521) (Pt -\) 
(Pr 2) (DB). 

O. 41. It. 6—Security bond— Registration of. See 
Ibid, S. 145 A 1R 1957 Assam 157 (DB). 

O. 41, R. 6 (2) and S. 115 — Refusal to require 
judgment-debtor to furnish vecuritv. See Ibid, S. 115. 
\IR 1956 Bom 249. 


O. 41, R. 6, S, 145 -Securitv —Sufficiency— Dc- 

•_r • r • i • • i 


termination of, if judicial act. 

Det ermination of the sufficiency or otherwise of 
security offered by the parties is a judicial act and 
such act has to be performed judicially. Mere ac¬ 
ceptance of the report of a n inisteiial officer on the 
point without applving the judicial mird to the consi¬ 
deration of the various factors bearing on it cannot 
be said to be a proper or adequate performance of a 
judxial act. 85 Cal L 1 6 : AIR 1950 Cal 325 (326) 
(Pr 2) (DB). 


O. 41, R- 6, S- 145— > urely bond — Force of — 


Acceptance by Court. 

A surety bond is not effective tiil it is accepted by 
the Court. V security bond is nothing but a con¬ 
tract between the Court and the surety who is per¬ 
sonally liable to the Court u> pay the amoin t and 
unless what lias been offered is accepted by the 
Court it will not have the c-fiect of a binding con¬ 
tract, for, offer and acceptance are necessary to cons¬ 
titute a contract. 19 58 M R L J (Notes) 156. 

-O. 41. R. 6- St <{ e of — Restitution under — If 

same as in S. 1 44—Security. 

The word ‘restitution* in O. 41, R. 6, C. P. Code, 
has no reference to restitution proper under S. 144. 
O. 41, R. 6, contemplates cases where a decree-holder 
seeks to draw out monevs deposited by the other 
party to avert execution. 

In such cases, when an appeal is pending, suitable 
terms mav be imposed, such as furnishing security, 
etc., for sin h withdrawal. It is quite a different matter 
where a party is only seeking to draw out of his 
own money deposited by the other side by way of 
restitution under S. 144. In such cases the Court is 
not bound to order security for the withdrawal of 
money due to a party in restitution proceedings merely 
because the other side has filed an appeal. (1958)) 1 


" O. 41, Rr. 6 (2) and 5 — Court ordering sale of 
immovable property in execution of decree — Judg¬ 
ment-debtor filing appeal against decree and ap¬ 
plying for stay of sale under O. 41, R. 6 (2)—Court is 
bound to stay sale notwithstanding fact that High 
Court which had granted interim stay order had dis¬ 
solved it for default. 

\\ here an order for sale of immovable property is 
made in execution of a decree and the judgment- 
debtor who has preferred an appeal against the de¬ 
cree, applies to such executing Court, uncer 0.41, 
R. 6 ( 2 > to stay the order for sale, the Court has no 
option hut to order the stay of the sale even though 
the interim stay order granted by the High Court 
under R. 5 was dissolved by it for non-compliance 
with the terms ol the order. Wheie in such a case 
the executing Court refuses to stay the sale taking the 
view that it has become functus officio wdien an in¬ 
terim order for stay was passed and subsequently 
dissolved by the High Court, and a sale is held in 
contravention of the embargo placed by Rule 6 (2), 
such sale has no existence in the tye of law and hence 
it must be quashed. 

The provisions of (). 41, R. 6 ( 2 ) are attracted in all 
cases in which there is an order for the sale of im¬ 
movable property in execution of a decree and that 
decree is under appeal. The word “shall” occurring 
after the words “the sale” in R. 6 (2) which has to be 
given its natural and ordinary meaning does not, 
admit of any ether interpretation than that the Court 
to which an application is presented fc r the stay of 
the sale, has no option but to stay it. The provi¬ 
sions of R. 6 (2) are not complementary to those of 
R. 5. Hence it cannot be said that the st 3 y of the 
sale under R 8 (2) is not imperative. AIR 1932 All 
551, Dissented. From ihe fact that the High Court 
before which the appeal is pending has dissolved an 
interim order of stay granted by it previously, it could 
net l>e contended that the executing Court had be¬ 
come functus officio and hence could not stay the . 1 ale 
on the ground that if such order was passed it would 
conflict with the order made by the High Court. 
(1959)2 Andh W R 489, Dissented. The words 
“functus officio” mean ‘has discharged his duty . 

I he duty imposed by R. 6 ( 2 ) is discharged only 
when an order is made under it> provisions according 
to law. That duty does not come to an end by T ? as ° n 
of an order made by the appellate Court under O. 41, 

R. 5, whose provision do not oseilap those of O. 41, 

R. 6 (2). An order for stay of execution which an 
appellate Court may make under R. 5 is an orcer v 
which every process which may be taken in execu¬ 
tion of a decree may ire stayed, whereas R. 6 (-) ooes 
no more than to authorize the stay ot the sale or t e 
immovable property belonging to the judgment-ue ) or 

when it is brought to sale. (1964) 1 M> s ^ J19 * 
AIR 1964 Mvs 232 (284, 235) (Ft A) (Prs 5. I 
12, 13, 14. 17) (DB). 

-O. 4 j R. a — Transmission of decree for execu¬ 
tion— Limits of jurisdiction of transferor and 
feree Court— Certificate under S. 41 not receives 
transferee Court - Transferor Court does not a toge¬ 
ther lose seisin of decree — It has juri.sdjctmn 
cute decree in respect of property within is J 

tion. See Ibid, S. ;; 8 . AIR 1964 Orissa 1< 

-O. 41, li. 0 -Scope - No ^'F^RRovision 

execution - Com t cannot override express p 
of law. See Ibid, S. 151. AIR 1954 Onssa 114 <DW 
—O. 41, Hr. C (2) and 5 -Stay of «le_of immovable 

property in execution of money decree . I P d b , 
under 0.41, H. 5 for stay of execution reH^y 
appellate Court — Subsequent order y 
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Court for sale of property in execution— Application 
under O. 41, R. 6 (2) for stay of sale — Executing 
Court cannot refuse to exercise jurisdiction under 
O. 4L, R. 0 (2) on ground of previous application 
under O. 41, R. 5 as appellate Court was not theD 
seized of the matter nor was matter concluded by that 
Court. A I R 1940 Cal 582, Rel. on. I L R (1965) 1 
Punj 632 : 67 Punj LR 460 : 1965 Cur L J 81: A I R 
1965 Punj 438 (440, 441) (Prs 4,-5). 

-O 41, R. 6 (2) — Stay of sale — Terms — Order 

asking for deposit of half the decretal amount — 
Validity. 

The conditions envisaged in O. 41, R. 6 (2) clearly 
contemplate an order asking for the deposit of a 
substantial sum out of the decretal amount. There¬ 
fore, where the order of sale is stayed by the execut¬ 
ing Court on condition that the judgment debtor 
should deposit half the decretal amount in cash in 
Court, the order is proper. AIR 1925 Lah 09, Disting, 
and Expl. AIR 1934 Mad 709 and A I R 1930 Pat 443 
and A 1 R 1940 Mad 82 and 9 Ind Cis 323 (Cal), Rel. 
on. ILR (1960) 1 Punj 132*: A I R 1961 Punj 165 

p r 

ORDER 41, RULE 9 

-O. 41, R. 9 — High Court Rules and Orders (Cal¬ 
cutta)—Rules of the Appellate Side, Chap. V, R. 23— 
High Court Rules and Orders (Calcutta) — Rules of 
Business of the Judicial Department, Chap. 4 - Object 
°f rules — Memorandu n of appeal whether ‘in form 5 
or‘not inform’ — Stamp Reporter ta scrutinise all 
points. See Ibid, O. 41, R. 3. (’64) 68 Cal W N 300. 

ORDER 41, RULE 10 

-O. 41, R. 10 (2) — Security for costs - Failure to 

furnish — Rejection of appeal — Appellate Court can 
restore appeal for sufficient cause. See rbid, S. 107 (2). 
AIR 1962 Andh Pra 10 (Dh). 

‘ O. 41, R. 10— Appeal dismissed for not furnish¬ 
ing security for ersts—Whether application for res¬ 
toration is maintainable. 

An application for restoration of an appeal dismis¬ 
sed for not furnishing security for costs under O. 41, 
R. 10. Civil P C., is maintainable. AIR 1928 Mad 904 
and A I R 1932 Mad 170, Foil. (1962) 2 Andh W R 
432 : ILR (1962) \ndh Pra 82: A I R 1902 Andh Pra 
10 (10, 11) (Prs 2, 3) (DB). 

- O. 41, R. 10 ( 1) - Discretion under—Scope of. 

Rule 10 (1) confers a power on an appellate Court 
to demand security from the defeated party. It is 
intended to enable a successful party to cover his 
risk. The discretion must be exercised in accordance 
with the rules of law, justice, and reason, but other¬ 
wise, subject to the proviso, the matter is essentially 
one of practice and procedure regarding which uni¬ 
formity is desirable. Tli 3 decided cases have laid 
down some workable rules to guide the exercise of 
discretion by Courts under this rule. An order under 
this rule will not ordinarily be made unless the res¬ 
pondent is not guilty of laches and the appeal is a 
frivolous one. So too, an order will not be made on 
the simple ground of poverty of the appellant unless 
he is also guilty of vexatious conduct. 

The question the Court will have to consider is 
not whether the judgment of the lower Court is 
manifestly wrong hut whether the appeal is frivolous. 
AIR 1938 Mad 380, Foil.; A I R 1955 Andh 205, ob¬ 
servations commented. 1956 Andh W R 194 : 69 Mad 
L W (Andh) 24 : 1956 Andh L T 872 : ILR (1956) 
Andh 80: AIR 1956 Andhra 157 (157) (Pr 9) (DB). 

~ O. 41. R, 10— Discretion — Exercise of— Princi¬ 
ples—Poverty by itself is no ground either for order¬ 
ing or for dismissing application. 


Poverty by itself is neither a ground for dismissing 
nor ordering an application for security for costs. 
The terms ofO. 41, R. 10, are very wide and leave an 
unfettered discretion to be exercised by the appellate 
Court. Both the interests of the appellant and the res¬ 
pondent have to be secured or safeguarded by the ap¬ 
pellate Court. The respondent, who has succeeded in 
the suit, ought not to be harassed by a poor litigant 
and deprived of his costs of suit and appeal. At the 
same time the poor litigant, who is aggrieved by a ma¬ 
nifestly wrong judgment of the trial Court, ought not 
to be prevented from prosecuting such an appeal by 
an oppressive order requiring him to furnish security 
for costs. The discretion should he judicially exer¬ 
cised on the facts of each particular case (1954)2 
Mad L J (Andhra) 203 : AIR 1955 Andhra 203 
(207) (Pr 12). 

-O. 41, R. 10—Security for costs of lower Court, 

It would certainly not be a true or a sound princi¬ 
ple to lay down that wherever an appellant, through 
poverty or through other inability is unable to pay 
the costs of the trial Court or might he unable to 
pay even the costs of the appeal, he should be order¬ 
ed to give security lor the costs, which he has been 
ordered to pay to the Court below. The proper prin¬ 
ciple is that if the Court is satisfied that the appel¬ 
lant is liable to pay certain costs ordered by the 
Court below and the appellant has contumaciously 
or wilfully failed to pay those costs then the Court 
of appeal would certainly exercise its discretion 
against the appellant and order him to deposit the 
costs of the trial Court: I L R 13 Bom 458, Rel. on. 
AIR 1931 Cal 40 Dist 53 Rom L R 573 : ILR (1952) 
Bom 860 : A I R 1951 Rom 430 (431, 432) (Pt A) (Prs 
4, 5) (DB). 

-O. 41, R. 10—Vexatious appeal. 

Whether the appeal is vexatious or not can only be 
decided after the appeal has been heard. ILR (1952) 
Rom S60: 53 Bom L R 573: AIR 1951 Bom 430 (432) 
(Pt B) (Pr 6) (DB). 

-O. 41, R. 10 — Extension of time for furnishing 

security — (High Court Rules and Orders — Madras 
A. 8, Rules, Pt. 2, Ch. 1, R. 1). 

Regular appeal to the valuation of over Rs. 20,000 
—Single Judge ordering appellant to furnish security 
for costs of the lower Court and directing that the 
appeal would stand dismissed on failure to furnish 
security in time — Appeal not formally posted before 
Division Bench for being dismissed under O. 41, 
R. 10 (2)—On the failure to furnish security in time, 
appellant applying for extension of time. Held, that 
the appeal did not stand dismissed under the order 
because the Judge had no jurisdiction to pass the 
order relating to the dismissal of the regular appeal 
and that the proper course to do should have been to 
post the appeal before Division Bench — Appeal did 
not also, without any order, stand dismissed auto¬ 
matically on the failure and as S. 148 specifically 
provided for enlargement of time when the Court 
fixed a date for the doing of any act the Court had 
jurisdiction to extend the time for furnishing security 
for costs both before and after the expiry of the 
period fixer! by an order under O. 41, R. 10 (l). A I R 
1921 P C 80, Dist. 67 Mad L W 268 : (1954) 1 Mad 

L J 527 : ILR (1954) Mad 11IG-: AIR 1954 Mad 894 
(895)-(Pt A) (Pr 4) (DB). 

-O. 41, R. 10—Ground for demanding security* 

Under O. 41, R. 10 (1) an appellate Court even 
without issuing notice to the respondent and without 
any application by the respondent may demand from 
the appellant security for the costs of the appeal or 
of the original suit; and this rule should be applied 
by appellate Courts ‘suo motu’ in suitable cases 4 
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The discretion is a very nice one as in giving its 
reasons appellate Court has to guard against expres- 
sine any strong views on the merits which may give 
trio impression that they have been prejudged with¬ 
out hearing the other side. There is of course the 

ordinary presumption that the findings of the lower 

U)urt correct until they are set aside in appeal. 

An order under 0.41. It. 10(1) is ordinarily en- 
tirely in the chscretion of the appellate Court and 
thus High Court sitting in revision would be most 
reluctant to interfere with the exercise of such dis¬ 
cretion. Hut the fact that the appellant is a minor or a 
woman should be never taken into consideration in the 
matter ol directing security on the ground that in the 
event ol the appeal being unsuccessful the respon¬ 
dent may not realise their costs. Security should be 
ordered on other considerations. 

^ c f s of the case, the order of the lower 
appellate Court directing the appellants to deposit 
security was set aside. A I R 1938 Mad 380: (1938) 1 

r \ L nU 42 d r ° !I * 1954 Mad w N 809 : (1954) 2 Mad 

2 ' G ; 67 MacI L w S40: AIR 1954 Mad 881 (882) 
(Prs 3, 4). 


u * 4 V, R if”" Appeal — Dismissal without hear- 
ms'NU C n ( t A^e 0 rH e i r 54 anDOt ^ AIR 

~° 41, R. 11—Revenue Board can summarily dis¬ 
miss appeal without hearing either appellant or his 

f2«'■ fsl/Ju w’R L 1 h5 22R T "“ CV ACI,1959) ' 


t , * as modified by serial No. 13 of 

List 2 of Sell. 2, U. P. Tenancy Act - Only Revenue 

Hoa.d has power to cismiss appeal summarily with¬ 
out hearing party. 

I he Additional Commissioner’s powers to dismiss 
appeal summarily without hearing parties are vested 
in the Board of Revenue by virtue of the modification 
made in R 1] of O. 41, C. P. C. by serial No. 13 of 
Ust II of the Second Schedule of the U. P. Tenancy 
A c b T he lower appellate Court must comply with 
R. 11 ol O. 41, which makes it mandatory on the 

/n°^ rt n tO ^ day ,f 0r hearin g the appellant. 1952 R D 
(BR) 9 • 19o2 All \V R (Rev) 22 i 1952 All L J 
(Rev) 5. 


c- , 9 : 4I * Id — Order for security for court-fees 
See Ibid, Q. 33, R 13. AIR 1954 Mad 277 (DB). 

I ° 41 > R- Id —Compromise—A, the vendor refus 
mg to accept consideration of sale and suing Y 
unsuccessfully for cancellation of deed — In A\« 
appeal M applying for security of costs — Partie* 
agreeing that costs be deducted from unpaid pur* 
chase money — There is binding contract. See Con¬ 
tract Act, S. 10. 1952 Nag L J (Notes) 141. 

O 41, R 10 — Application for restoration ol 
appeal dismissed under O. -41, R. I t — No limitation 
prescribed under Limitation Act, 1908 Should be 
made within reasonable time — 1965 Act coming intc 
iorce before application for restoration — Applica¬ 
tion should be made before expiry of 90 daws after 

A!a^ 6en ’ 6 7*■. Act. See Limitation Act 

(196o), S. 90 (b). AIR 1965 Pat 500 (DB). 


ORDER 41, RULE 11 
SYNOPSIS 

(Civil P. C. (1908), (). 41, R. 11.) 

1. Scope 

2. “May dismiss the appeal.” 

3- Dismissal of appeal for deficiency of court-fee 
on plaint. 

4 Time-barred appeal. 

See Ibid, Note 10. 

5. Order of dismissal, if a decree. 

6. Effect of dismissal. 

7. Dismissal for default under sub-rule (2). 

8. Re-admission of appeal dismissed for default 

9. Review. 

10- Revision. 


O 41, R. II Disposal of appeal be.'ore date of 

hearing. 

I he mere fact that the order of dismissal was 
passed before (ne date fixed for hearing does not 
deprive the Hoard of Revenue of its jurisdiction to 

dispose of an appeal. 1951 R D 109 : 1951 All W R 
(Rev) 91 (92). 

“ O. 41, R. II —■ Summary dismissal of appeal — 
Heasons for dismissal should be given — Bombay 
Civil Circular 31 of 1890 — Whether still law - 
Bombay Rents, Hotel and Lodging Houses Rates Con- 
trol Act (57 of 1947), Ss. 39 and 31 — Appeal under 
S. 29—Summary dismissal — Appellate Bench hound 
to give reasons. I L B 37 Bom 610 (FB) and C R A 
°89 of 1955 dated 1st February, 1956 |Bom) I L R 36 
Bom 116 held not good law in view of T L B 37 Bom 
610 (FB). 67 -Bom LR 2.31: 1965 Mali L J 408 : 

I L R (1965) Bom S95 : A I R 1966 Bom 34 (35. 36) 
(Prs 3. 4. 6, 8) (DB). 

V. 41, R. 11 — Appeal dismissed as not maintain- 
able Having dismissed appeal appellate Court 
should not proceed to say anything more about the 
order which was in appeal — He should not make 
any observation regarding appropriateness of the 
directions made by the Court in the order. (1965) 1 
Mys L J 728 : AIR 1965 Mys 26S (Pt A) (Pr 6). 

•-O. 41, R. 11 — Displaced Persons (Compensa¬ 

tion and Rehabilitation) Act (45 of 1954;, S. 24 - 
Revision under—Procedure — Chief Settlement Com¬ 
missioner must fix a date for hearing petitioner or 
his counsel in accordance with 0.41, R. 11, Civil 
P. C.—Dismissal of revision in limine without giving 
opportunity of oral hearing to petitioner is contrary 
to R. 105. See Displaced Persons (Compensation 
and Rehabilitation) .Vet (45 of 1954), S. 24 A I R 
1961 Punj 545 (FR). 


11. Second appeal. 

12. Restriction of grounds of appeal on admission. 

1. Scope 

• D. 41, R. 11 — Trial Court's failure to draw up 
decree — Appellant filing appeal without certified 
copy of decree — Appeal admitted — Subsequently 
certified copy of decree filed - Held, it was not 
necessary that the appeal should go through the 
formality of the procedure prescribed by (). 41, 
R. 11 once again after filing of such copy. Jagat 
Dhish Bhargava v. Jawahar Lai Bhargara. (1961) 1 
Ker L R 437 : (1961) 2 S C A 204 : (196D 2 S C R 

918 . (1963) 2 S C J 11 : AIR 1961 S C 832 (836) 
(Pt E) (Pr 13). 1 


2. “May dismiss the appeal. 


-O. 41, R. 11 — (Allahabad) Rules of High Court, 

1952, Yol. I, Chap. 5, R. 2 (1), Chap. 11* R* T 
Chap. IS, R. 2, Proviso — Motions lor admission *— 
Powers of Judge sitting alone — Power to dismi>s 
appeal summarily — (Criminal P. C.. S. 421). 3ee 
High Court Rules and Orders — (Allahabad) R ulet 
of High Court, 1952, Vol. 1, Chap. 5, R. 5 (-) H)- 
AIR 1953 All 211 


-O. 41, Rr. 11.31. S. 2 (9) — Dismissal under 
11 is controlled by provisions of R- 31. 

Order dismissing appeal under 0- 41, R- H '*. J 
Igment and falls within mischief of 0. 41, 

>e object of R. 31 of 0.41 is to see that a Judge 
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does not act callously or even mechanically. Its 
purpose is to put the Judge on the right track and 
to the extent rules of procedure can do it, to see 
that he acts judicially. If the restrictions placed by 
R 31 are held to be inapplicable in case of a dis¬ 
missal under R. 11, then the danger of dismissing 
an appeal as a short cut to disposal cannot be avoid¬ 
ed. t he necessity of applying the restrictions con¬ 
tained in R. 31 to a case of dismissal under R. 11 is 
far more greater than in the case of decision after 
hearing both parties. So far as the language of R. 31 
is concerned, it is plain and unambiguous, and there 
is no justification to ignore the plain language to the 
effect that dismissal under R. 11 of O. 41 is controlled 
by the provisions of R 31 of that order. An order 
of dismissal under R. 11 must therefore comply with 
R 31 and should give reasons for the dismissal. 
I L II 36 Bom 116 and I L R 37 Bom 610 - and A I R 
1934 Pat 341 and A I R 1929 Nag 63 and A I R 1937 
Sind 206, Diss. from.; I L R 3 Mad 1 and A I R 1926 
Cal 992 and A I R 1931 All 597 (FB) and A I R 1927 
Rang 20 and A I R 1937 Lah 352 and A I R 1936 Pat 
505, Foil. (19G3) 2 Mys L ] 379 : AIR 1964 Mys 
145 (146) (Pt A) (Pis 4, 5, 7;. 

-O. 41, Rr. 11 and 12 — Admission of appeal in 

pa?t-Power of Court 

It is open to a Court of appeal to admit an appeal 
in part and dismiss it as to the rest. 58 Bom 406 
(FB), Foil ; I L R (1940) Mad 785, Diss. 1952 Nag 
L J 607 : I L R (1952) Nag 564 : AIR 1953 Nag 56 
(56, 57) (Prs 5, 8) (DB). 


3. Dismissal of appeal for deficiency of 

court-fee on plaint. 

--O. 41, R. II — Court-fees Act (1870), S. 12 (2) — 

Deficiency of court-fee in lower Court — Power of 
Court of appeal to stay hearing until deficit is paid — 
Proper course to be followed stated. I L R 29 Pat 

14 : AIR 1950 Pat 239 (240, 241) (Prs 10 and 11) 

(DB). 

4. Time-barred appeal. 

See Ibid, Note 10. 

5. Order of dismissal, if a decree. 

O. 41, R. 11—Order of dismissal under — If 
decree. 

The dismissal of an appeal in limine is certainly the 
formal expression of an adjudication conclusively 
determining the rights of the parties with regard to 
all or any of the matters in controversy in the appeal. 
It is, therefore, a decree as defined under S. 2(2), 
Civil P. C. (1958) 2 Andh YV R 304 : ILR 
(1958) Andh Pra 553: AIR 1958 Andh Pra 768 (772) 
(Pt B) (Pr 18) (DB). 


-O. 41, R. 11 (1) —Appeal. 

An order dismissing an appeal under sub-rule (1) o 
R. 11 of O. 41, amounts to a decree and is appealabl 
as such even when a judgment is not written in thi 
manner provided by R. 31 of O. 41. AIR 1937 Pat34$ 

,* 0n ' 1953 Nag L J 410 : ILR (1953) Nag 764 
AIR 1953 Nag 335 (336) (Pt A) (Pr 9). 


O. 41. R. 11 (1) Ss. 2(2), 33, 115 and O. 41, R. 1 

Order of dismissal, under O 41. R. 11 (1)—Decree 

* n Ji s t be p r epared Fai 1 ure—Ef f ect—AIR 1953 Bom 
lo2. Not foil. 

A dismissal of appeal under O. 41, R 11 (1) is one 
on merits and as it conclusively determines the rights 
of the parties with regard to the matters in contro¬ 
versy in the appeal it amounts to a decree as defined 
under S. 2 (2). 

Order 41, R. 1 also requires the memorandum of 
appeal to be accompanied by a copy of the decree 
and a party cannot prefer an appeal to the High 
Court again>t the decree of the lower appellate Court 


unless a decree is framed by him and a copy of it is 
supplied. Therefore, under S. 33 it is incumbent upon 
the appellate Court to prepare a decree and the refu¬ 
sal to prepare it amounts to failure to exercise juris¬ 
diction vested in him which calls for interference if 
revision. AIR 1953 Born 122, Not foil.; AIR 1946 
Mad 492 and 30 All 290, Foil. AIR 1955 Vin Pra 
39 (40) (Pr 2). 

6. Effect of dismissal. 

O. 41, R. 1L—Amendment of decree — Applica¬ 
tion for—Dismissal of second appeal by High Court 
under O. 41, R 11—Application lies to High Court 
and not to lower appellate Court. See Ibid, S. 151 
AIR 1965 All 226 (DB). 

0« 41, Rr* 11 and 37 Appellate decrees under 
—Difference—Dismissal under R. II — Amend mein 
of decree—Proper Court to amend. 

There is no difference in essence between a judg¬ 
ment dismissing an appeal under O. 41, R. II Civil 
P. C. ana that made under O. 41, R. 37. Civil P. C. 
In both cases, the judgments ol the appellate court 

adjudicate upon the rights of the parties, though in- 

one case (he manner of disposal is concise and speedy 
and in the other it takes a more elaborate form and 
longer time. Whether the appeal is dismissed in 
limine against the ex parte respondent or dismissed 
after hearing the respondent, it is the decree of the 

appellate Court that governs the rights of the parties. 
As the appellate decree is the final decree and the 
decree ol the lower Court merges with it, it follows 
that the application for amendment of the decree 
should be made to the appellate Court. ILR 19 Mad 
214 (FB), Foil. (1958) 2 Andh \V R 304 : ILR 
(195S) Andh Pra 553 : AIR 1958 Andh Pra 768 (771 
772, 773) (Pt A) (Prs 15, 18, 23) (DB). 

0.41, R. 11 —Dismissal—Amendment of decree. 
See Ibid, S. 152. AIR 1953 Bom 122. 


-O. 41, R. 11-Dismissal — Effect of — Order ol 

lower Court—Merge in order of Appellate Court- 
Principles. 

It is not always that an order of the lower Court 
from which an appeal is preferred and dismissed 
gets merged in the order of dismissal by the appellate 
Court. A merger only takes place where the Court of 
appeal judicially determines the appeal pending be¬ 
fore it. ft is only on a judicial determination that the 
order of the lower Court becomes merged in the de¬ 
cision of the Court of appeal. But no merger takes 
place when the Court of appeal does not judicially 
determine the appeal but dismisses it on any prelimi¬ 
nary ground, such as limitation or maintainability. In 
such cases, on the dismissal of the appeal the order 
that still stands is the order of the lower Court and 
not the order of the Court of appeal, because there 
has been no judicial determination of the matter bv 
the appellate Court. 36 All 350 (P C), Foil. 54 Bom 

L R 28 : AIR 1952 Bom 165 (167, 168) (Pt C) (Prs 4 
8) (DB). 15 

7. Dismissal for default under sub-rule (2). 

-O. 41, R. 11 (2) —Appellant present on date ol 

hearing—His counsel absent due to illness — Court 
asking appellant to make arrangement for case to be 
argued by some other counsel—Appellant being un¬ 
able to make such arrangements applying for adjourn¬ 
ment of hearing—Court dismissing appeal for default 

— In circumstances, Court, held should have ad 

jourued hearing. 1950 All W R 675 : 1950 All I I 
798 (DB). J 

- R- ,4 (2)-Dismissal of appeal for default 

— Date fixed happening to be holiday — Automatic 
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•io’ournment to next working clay — Appellant and 
counsel absent on next working day-Appeal should 
not he dismissed for default —Procedure stated. See 
Ibid, (), 41, R. 1?. AIR 1957 Punj SO* 

~ 11—Appeal—Adjournment—Dismissal 

or default—See Jaipur Civil Courts Act (1944), S. 13 
AIR 1955 MJC (Raj) 763 (DB). 

O. 41, R. 11 Appeal — Notice of hearing not 
Dismissal for de fault — Validity — (Motor 


men 


■ , » , * - - T y vuv. 

Vehicles Act (1959), S. 64.) AIR 1955 NUC (Tiav- 
Co) 5431* 


S. Re-admission of appeal dismissed for default. 

—- O. 41, R. 11—Dismissal for default—Restoration 
—Considerations for Court — Sufficient cause — 
Negligence of Advocate. 

In considering whether there are sufficient grounds 
for the restoration of an appeal which was dismissed 
lor default the Courts would ordinarily be inclined 
lo restore it unless there has been gross negligence on 
the part of the party, because the Courts are there 
only for the advancement of justice acd would not 
ordinarily deprive a litigant of his right. Courts will 
not, as far as possible allow the sins of his advocate 

visit on the client, as the client should not be made 
to sutler for the negligence or default of his Advo¬ 
cate. Co ts are always a panacea for all ills and the 
opposite party can be compensated by costs for the 
inconvenience caused. Without prejudicially affecting 
the rights of the other party, the Court will mulct 
the applicant in costs and restore the appeal. 63 I A 

12, Ref. T L R (1952) Hyd 85 : AIR 1952 Hyd 155 
(157) (Prs 7, S) (DB). 


O. 41, R. 11—Rejection of memorandum of ar>- 

Pm 1 P nder °\ 41 ' R - 3 or O. 7, R. 11 read with S. 107 

* vT R S vl f 10n ,ies a £ ainst su ch order. See Ibid, S.115. 
AIR 19 64 Orissa 86. 


"—41. R. II, O* 7, R. 11, S. 107 (2), S. 2 (2), 
S. lli-Order of dismissal of memorandum of apl 
peal on ground of limitation is not decree—Revision 
lies from such order. 

Section 107 (2) confines itself with regard to the 
powers and duties of the appellate Court and cannot 
enlarge the statutory definition of the decree itself in 
course of the exercise of those powers and duties. No 
distinction in principle can he made between rejec¬ 
tion of a memorandum of appeal on the ground of its 

being insufficiently stamped and its being barred bv 
limitation. 

An order of dismissal of a memorandum of appeal 
on the ground that it is barred by limitation dees not 
amount to a decree and is not appealable and a revi¬ 
sion^ maintainable from such order. AfR 1954 Bom 
43, 1"oil.; AIR 1953 Ajmer 82: AIR 1959 Tripura 6; 
AIR 1959 Manipur 13; AIR 1926 Cal 1105; AIR 1920 

Pat 818; AIR 1941 Pat 108, Not foil. ILR (1962) Cut 

SIS. 

[Overruled in AIR 1965 Orissa 102.] 

O. 41, R. 21—Time.barred appeal — Refusal to 
extend time—Appeal dismissed but decree not drawn 
up—Remedy — Appeal — Revision. See Ibid, O. 41, 
R. 1. AIR 1959 Tripura 6. 


O. 41, R. 11 - Dismissal of appeal on merits when 
ippellant not present on day of hearing—Legality- 
Appellate Court has no such jurisdiction — Remedy 
against dismissal in such a case is application for 
restoration under R. 19 and not appeal. ILR (1962) 1 
Punj 156 ; A I R 1962 Pnnj 82 (S3, 85) (Prs 10, 12). 


9. Review. 

-0.41, R. 11—Common judgment in two connected 

suits—Admission of one second Appeal and dismissal 
of another — Admission of Review — Application 
without notice-Scope and Effect. ILR (1964) 1 Mad 
422. 

-O. 41, R. 11, O. 47, R. 1—Order of dismissal of 

appeal under O. 41, R. 11 Order can he reviewed 
even if do formal judgment had been written if 
Lhe mistake of law is gross and apparent from 
the record. AIR 1937 Pat 349 and AIR 1934 Pat 34 L 
and AIR 19^5 Rang 207 and C. R. No. 1031 of 1957, 
dated 2610 1959 (All) and AIR 1950 F C 131 and 
AIR 1940 Mad 1 < , Rel. on ; AIR 1961 Raj 186 anil 
AIR 1962 Mad 304, Disting. AIR 1964 Pat 474 (476, 
477) (Pt A) (Frs 3, 7). 


10. Revision. 


11. Second appeal. 

O. 41, R. 11 (2)—Appeal — Dismissal for default 
— Second appeal-See Ibid, S. 2 (2) (b). A I R 1955 
N U C (Madh R) 5635. 

77 a 4]. Rr. 11,12 and O. 42. R. 1 —Second appeal 
dismissed summarily without notice to respondent — 
Dismissal cannot be assailed when its admission 
would have merely prolonged litigation. 1961 

MPLJ (Notes) 1S9 : i960 Jab L J 549 : I960 
M P C 420. 


12. Restriction of grounds of appeal on admission. 

-O. 41, Rr. 11 and 12 — Principles of, apply to 
revision under Provincial Small Cause Courts Act— 
Restriction of grounds of revision on admission — 
Revision against decree of Small Cause Court — Peti¬ 
tioner can urge all grounds of attack on merits and 
not restricted to ground on which revision was 
admitted — See Provincial Small Cause Courts Act 
(1887), S. 25. AIR 1965 Madh Pr* 24 

-O. 41, R. 11—Restriction* of points of appeal on 

admission—See Ibid, O. 41, R. 2. A I R 1952 Mys 65 
(DB). 


-O. 41, R. 11 (2) — Counsel present but not ready 

to argue and prays for adjournment — Adjournment 
refused and appeal dismissed — Dismissal is under 
S. 151 — Restoration can only be under S. 151 — No 
appeal against dismissal of application for restoration 
lies but only revision is competent — See Ibid, O. 41, 

R. j9. 1962 M P L J (Notes) 15S. 

— 0.41, R. 11—Appeal dismissed as time barred— 
Order amounts to decree-No revision lies. See Ibid, 

S. 115. AIR 1965 Orissa 193. 

-O. 41. R. 11—Order of dismissal of memorandum 

of appeal on ground of limitation is decree—Revision 
does not lie from such order. ILR (1962) Cut 818, 
Overruled. See Ibid, S. 2 (2). AIR 1965 Orissa 102 
(DB). 


— O. 41, Rr. 11 and 12— Restriction of grounds of 
rpeal on admission 

A Court cannot on admission of an appeal under 
'. 41, R. 11, restrict the grounds on which the appeal 
to be heard finally. There is nothing in the ruDs to 
dicate that the Court is entitled to admit the appeal 
iece-meal. If, however, at the time of admission the 
Dpellant abandons anv one or more of the grounds 
lcen in the memorandum and confines the appeal to 
lire of the grounds alone, it may be open to the 
ourt to make a record of that fact which may ( have 
ie effect of limiting the scope of “the appeal , ana 
ie day to be fixed under O. 41, R. 12, would be 0 
?ar the appeal as so limited and not as origins > 
•esented. In such a case there is no admission.of the 
>peal in part. 11 Ind Cas 212 (Cal), AIK 1916 Cal <41 
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and AIR 1930 Pat 7, Rel. on. A I R 1934 Bom 207 
(FB) and AIR 1940 Mad 483 (FB), Ref. I L R (1952) 
Trav-Co 385 : AIR 1953 Trov-Co 247 (248) (Pr 5). 

ORDER 41, RULE 12 

-O. 41, R. 12 - Appeal admitted on single ground 

— Other grounds of attack are open at the final 
hearing — Same principle applies to revisions under 
S. 25 Provincial Small Cause Courts Act (1887). 1965 
M P L J 102 : 1965 Jab L J 94 : AIR 19G5 Madh Pra 
24 (25, 26) (Pt A) (Prs 6, 13). 

-O. 41, R. 12- Second appeal dismissed summarily 

without notice to respondent—Dismissal cannot be 
assailed when its admission would have merely 
prolonged litigation —See Ibid, O. 41, R. 11. 1960 
M P C 420. 

-O. 1, Rr. 12 and 11"; Ss. 96 and 100 — Appeal* 

meaning of - Several distinct appeals in one memo¬ 
randum — See Ibid, O. 41, R. 11. AIR 1953 Nag 56 
v'DB). 

-O. 41, R. 12-Scope-See Ibid, S. 115. AIR 1955 

N U C (Raj) 282 (DB). 

-O. 41, R. 12 — Restriction of grounds of appeal 

on admission.—See Ibid, O. 41, R. 11. AIR 1953Trav- 
Co 247. 

ORDER 41, RULE 13 

-O. 41, R. 13 Notice to despatch record —Duty 

of lower Court-Effect of non-compliance. 

It is the duty of the fudge of the lower Court to 
submit the records forthwith on receipt of letters 
from the appellate Court. The persistent refusal on 
his part to do so in spite of repeated reminders may 
entail proceedings for contempt against the officer 
concerned. This is not the way in which a Court 
subordinate to the jurisdiction of the High Court 
should conduct the business of the administration of 
justice. 23 Cut L T 285 : ILR (1957) Cut 446 i AIR 
1957 Orissa 274 (275) (Pt A) (Pr 4). 


Travancore-Cochin area will be followed. 1957 Ker 
L T 1087. 


-O. 41, Rr. 14, 22 (3) — Non-service of notice of 

appeal or cross-objection —Effect. 

Though notice of appeal or cros .-objection is to be 
served by the Court the party concerned has to take 
steps for service of such notice. If the appellant or 
the respondent preferring cross-obj< ction does not 
take steps for service of notice, the app.alorthe 
cross-objection has to lie dismissed. ILR ^1963) Cut 
657. 


——O. 41, R. 14 — Service of Notice — Respondent, 
East Indian Railway—Notice sent to Chief Adminis¬ 
trative Olficer, East Punjab Railv/ay - Information of 
Notice given to Chief Commercial Manager, East 
Indian Railway, Banares Cantonment—Validity—See 
Ibid. O. 5, R. 12. AIR 1956 Pat 511 (DB).*. 


-O. 41, R. 14 —■ Service of notice of appeal on re¬ 
cognised agent — Respondent, East Indian Railway 
Administration — Person holding Special Power of 
Attorney from Ceneral Manager under S. 145, Rail- 
wavs Act, whether authorised agent. See Ibid, O. 3, 
R. 3. AIR 1956 Pat 511 (DB). 

“ O. 4J, R. 14 — Rajasthan High Court Rules, Rr. 
I. l and 172—Demand on appellant for further pro¬ 
cess fee and filing of summonses for service of notice 
of appeal on respondents — Appellant submitting to 
order without claiming exemption under High Court 
Rules and allowing appeal to he dismissed for non- 
prostcution—Order for fresh Talbana held could not 
be attacked as erroneous - High Court Rules and 
Ordeis-Rajasthan High Court Rules, Rr. L71, 172, 
Evidence Act (1872), S. 115. I960 Raj L YV 649 : 
ILR (1960) 10 Raj 1492. 


w. 41, in I*a—nauuy ol mourc-oucy ul uuvun-ai.es 

to see cau.-e lists and appear Fresh notice not issued 
— Effect. See High Court Rules and Orders - Raja¬ 
sthan High Court Rules, R. 72. 1957 Raj L W 275. 


ORDER 41, RULE 14 

-O. 41, R. 14 -Notice of hearing of appeal to 

counsel for respondents — Endorsement that he is no 
ionger in charge of case—Effect—See Ibid, O. 3, R. 4 
'(2). AIR 950 Ajmer 40. 

-O. 41, R. 14 and O. 5, R. 17—Notice of appeal— 

Party refusing to takesummons - Affixture of summons 
on outer door—There is sufficient service. 1953 All 

L W 52 : 1952 All L J 757 : AIR 1953 All 317 (318) 
<Pr 2) (DB). 

-O. 41, R. 14 (S) (Cal) * Power of Court—Exercise 

of— Writs cn respondent not served with notice of 
appeal—If can he issued. 

Under O. 41, R. 14(3), C. P. Code, the power of 
the Court to dispense with the service of notice of 
the appeal on respondents who had not appeared in 
the Court below, is only discretionary, and when the 
relief asked for is a personal order on such respon¬ 
dents, directing them to do or forbear from doing a 
certain thing, the power ought never to be exercised, 
nor should its exercise be asked for. Even when the 
power has been exercised, it is at least a question 
whether, although the constitution of the appeal may 
not have become defective, writs can be issued on 
parties not served with notice of tlie appeal- 56 Cal 

W N 801 : AIR 1952 Cal 825 (828) (Pt F) (Pr 10) 
(DB). 

_ O- 41, R. 14 —Service of notice and payment of 
batta Practice in Travancore-Cochin High Court to 
be followed — (Practice—Procedure). 

Notice will be issued in second appeal to all the 
defendants whether any of them was ex parte or not. 
For payment of batta also the rules prevalent in the 


ORDER 41, RULE 15-A (MADHYA 

PRADESH) 


-O. 41, Rr. 15-A (Machva Pradesh) and 19 — 

Appeal dismissed in default—Restoration. 

Where, according to the earlier Bench of the High 
Court, there was no duty on the appellant in the 
matter but the appellant himself, out of abundant 
caution, filed an affidavit in support of his application 
and the Bench passed an order to file it and pay 
process fees within certain time [ailing which the 
appeal should stand dismissed. 


Held that it was not an order compelling the 
appellant to any course of conduct. It was an order 
in terrorern. In such a case the dismissal cf appeal 
for default cannot be carried beyond^ R. 15-A 
(Madh>a Pradesh) of Order 41 introduced by the 
Madhya Pradesh High Court. That being so appli¬ 
cation for restoration could be judged under O. 41, 
R. 19 and if sufficient cause was shown the appeal 
could be restored to file subject to any order as to 
costs. ILR (1957) Madh Pra 648 : 1958 M P L I 156: 
1958 M P C 230 ; 1958 Jab L I 315 : A I R 195$ 
Madh Pra 257 (259) (Pt B) (Pr 10). 


ORDER 41, RULE lfi 


• — ?„• 41 ' Rl \, 10 <*). 17 - 30 - 31; 32 - Appeal not 

argued by appellant - Court is not bound to decide 
it on merit on materials on record. 


hhe Appellate Court is not bound to decide an ap- 
al on merits on the basis of the material on record 
mn the appellant appears at the hearing but does 
t address the Court. It can dismiss the appeal for 
[ ault. 
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It 1 s duty oi the appellant to show that the judg¬ 
ment under appeal is erroneous for certain reasons 
and it is only alter the appellant has shown this that 
the appe late Court would cal I upon the respondent 
to reply to the contention. It is onlv then that the 
judgment of the appellate Court con fullv contain all 
the various matters mentioned in R. 31, ('). 41. If the 
appellant submits nothing for its consideration the 
appellate t ourt can decide the appeal without any 
reference to any proceedings oi the Courts below, and 
hi doing so, it can simply say that the appellants 
have not urged anything which would tend to show 
Chit the judgment and decree under appeal were 
wrong : A J B 1937 All 2S4 and A I R 1937 Lah 691 
and ILR 3o All 105, Overruled : AIR 1940 Ml ?48 
APProved: Madh B L J 1955 II C R 56S, Affirmed.' 

^ J ^ 55, Rel. on. Thakur Sukhpal Singh v 
Thakur Kalyan Singh. 1963 S C D 103: (1963) 1 
Andh L T 181 : (1963) 1 S C A 585 : 1963 All VV R 
(H C) 913 : (1963) 2 SCR 733 : 1962 All L J 1075 : 
1962 B L J R 977 : A I R 1963 >S C 146 (148, 150) 
(rt A) (Prs 6, S. 16. 20). 


:iVIL PROCEDURE CODE (1903), O. 41, R. 16 

7. Restoration of appeal dismissed for default. 
* See also Ibid, O. 41, R. 19. 

8. Re-hearing of appeal decided ex parte. 

9. Appeal. 

10 Letters Patent appeal. 

11. Revision. 


1. When the appeal is called on for hearing 

— O. 4I.R. 17 — Proceedings before Charity Com- 
missioner - O. 41, R. 17, Civil P. C.. does not apply 
See Bom nay Public Trusts Act (29 of 1950), S 73 
AIR 196! Cuj ISO (DB), ’ 

"O. 41, Rr. 17. 1 — Appeal fixed for return of 
noticeyaiKi hearing application by one of respondents 
to imp»ead legal representatives of deceased respon¬ 
dent - Absence of appellant on that date- Dismissal 
tor default—Error apparent on face of record. I L R 
(1953) Patiala 180 : AIR 1954 Pepsu 27 (28) (Ft C) 

(I r 4). 


O. 41, R. 16 Appeal heard during civil Court 
vacation with consent of parties—Effeet. 

A judge having jurisdiction may with the consent 
or the parties take up a matter on a holiday. The 
same rule should apply to a civil Court vacation. 
1 he proceedings are certainly irregular, but the irre¬ 
gularity is cured it the consent of the parties has 
been taken or if it can be inferred from their conduct. 
11, on the other hand, a party has not given his con- 
seiu and prejudice is occasioned, then a retrial must 
be ordered. Hence where no objection was taken by 
either party to the hearing of the appeal during the 
civil Court vacations and no pie.udiee has, in fact, 
been occasioned, the proceedings though irregular 
need not be set aside. AIR 1936 Ajmer 35 (36) (Pt A) 
(Pr 4). 


“ O. 41. Rr. 16 and I — Burden of showing trial 
Court’s judgment wrong — Evidence Act (1872). Ss. 
101 to 103. See Ibid, O. 41 B. 1. A I R 1952 All 80S 
(DB). 

.Overruled on another point in A I R 1956 All 337 
(1) (FB).] 

O. 41, R. 16— Bombay renancy and Agricultural 
Lands Act, i. 74 — Collector hearing apj)eal cannot 
dismiss it summarily without giving appellant a hear¬ 
ing. See Tenancy Laws— Bombay Tenancy and Agri¬ 
cultural Lands Act (67 of 1948i, S. 74. \ 1 R 1957 

Bom 9 (DB). 

- O. 41. Rr. 16 and 1 — Burden of proof to show- 

judgment of low r er Court to be wrong — (Evidence 
Act (1872), Ss. 101 to 103). See ibid, O. 4 L R. 1, AIR 
1956 Bom 99 (DB). 

-O. 41, R* 16 — Burden of proving that judgment 

appealed from is wrong lies on appellant — Finding 
as to credibility of witness based on demeanour — If 
can be reversed in appeal — Rejection of evidence of 
witness by trial judge on ground of demeanour — 
Absence of note regarding demeanour of such witness 
-Effect. See Ibid, S. 107. A I R 1964 Madh Pra 137 
(DB). 

ORDER 41, RULE 17 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 17.) 

1. When the appeal is called on for hearing. 

2. Dismissal for default of appearance. 

3* ‘Appearance’—Meaning of. 

4. Dismissal on merits. 

5. Effect of dismissal for default. 

6. Notice of date for hearing appeal. 


2. Dismissal lor default of appearance. 

"7 41. R. 17 Appeal before Charity Commis¬ 

sioner (). 4i, R. 17. Civil P. does not apply — 
Charity Commissioner has no p r w er to dismiss appeal 
for default —Appeal must be decided on matters before 
him. See Bombay Public Trusts Act (29 of 1950). 
8. 70. A I R 196] Cuj 189 (DB). 


O. 41, R 17 : (). 3. R. 1 — Presence of client 
in appeal — Necessity. 

4 he presence of the client in an appeal on the final 

date of hearing i> not necessary at all and in fact 

would be unusual. AIR 195S Mad 122 (123) (Pt A) 
(Pr 4) 


D. 41, R r . 17 and 19 — Applicability —"Appear¬ 
ance” — Dismissal for default — What is. See/bid, 
O. 43, R. 1 (t). AIR 1951 Pat 291 (DB). 


— O. 41. R 17. (). 3, R 1 — Appearance — Counsel 
w ithdrawing from appeal—Presence of appellant in 
Court - Effect—Dismissal for default- 

W here c i a petition for adjournment being rejected 
the counsel for the appellant Withdraws on the 
ground that he is not ready to argue the appeal 
and the appeilate Court dismisses the appeal for 
default of the appellant, the dismissal is one with¬ 
in the ambit of (). 41 R. 17. The mere presence 
of tlie appellant in the Couit does not make any 
difference for unless lie is there for the purpose of 
conducting his case there is no appearance. I L R 29 
Pat 659 : A 1 R 1951 Pat 291 (292) (Pt A) (Prs 5, 7) 
(DB). 

-O. 41. R. 17 — Minor appellant— Non-appearance 

of next friend at hearing of appeal — Duty of Court 
—Dismissal for default, if illegal. See Ibid, O. 32. 
Hr. 9 and 10. AIR 1950 Pepsu 28 (Pt A) (DBh 


-O. 41, Rr. 17. 11 (2), O. 9. IPS. and O 17. K L 

— Dismissal of appeal for default — Date fixed hap¬ 
pening to be holiday — Automatic adjournment to 
next working day — Appellant and counsel absent 
on next working day — Appeal should not be dismis¬ 
sed lor default. 


rVheie the date fixed for hearing a case happens to 
a holiday, the Court is in no way justified in 
ing up the caw on the following day aid >■* 
ising any order to the prejudice of any ot the 
lent parties without duly serving upon him a Ires 
ice of tlie hearing. A I R 1915 Lah 4,6 and . 

10 Pat 475, Rel. on. ,, 

)n the occurrence of an unexpected hoik 3 > J 

es (and appeals) fixed for the day are deemed to 

,-e been automatically adjourned to the nex 
day and it will be the duty of the parties or tnei 
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counsel to attend Courts on that day. On such next The dismissal of an appeal under U. P. Tenancy 
working day the presiding officer has to fix fresh Act by the Additional Commissioner in the presence 
dates in cases fixed for the date which is declared a of appellants’ Counsel who has received no instruc- 
Knlirlo,, o„ri .vc,. a ^ 4 u tions from the client is not passed in default of the 

appellant under O. 41, R. 17, Civil P. C., and there¬ 
fore no appeal lies for re-admission of the appeal 
under O. 41, R. 19. 

Such an order will be deemed to be an order on 

O. 41, R. 17 — Absence of appellant — Pleader merits. An appeal lies under S. 267 lrom the appel- 

Pnf u.»f -u late decree oi the Commissioner. 1951 All \V 11 Rev 

87 : 1951 11 D Rev 75. 


3. ‘Appearance’ — Meaning of. 


^ JL i jTi UoClIVC U1 U[llHliUlIl — i icuuer 

present but reporting no instruction, whether ab¬ 
sence of appellant. 

'A hen the pleader of an appellant is not present it 
is a case of the appellant’s being absent within the 
meaning of O. 4], R. 17 if the appellant also is ab¬ 
sent but not if he is present in person. When the 
pleader has no instructions, whether R. 17 applies or 
not depends upon whether the appellant himself i< 
present or not. AIR 1933 All 652 and A I R 1939 All 
45! and AIR 1962 All 407 and 1963 All L J 103 and 
JLR 23 All 220 (PC), Rel. on. The case of a pleader’s 
informing the Court that he has no instructions is to 
be distinguished from the case of his applying for an 
adjournment and on the adjournment being refused 
informing the Court that he had no further instruc¬ 
tions. In the latter case it can said that he puts in 
appearance. Whatever may be the reason or whatever 
may be the instructions given to him he does put in 
appearance, he is not merely physically present, he is 
present to take part in the case on behalf of his client. 
If at the moment of the case being called out he is 
present, O. 41, I\. 17 cannot be applied whatever 
happens after his presence. JLR 34 Cal 403 and 
AIR 1923 Mad 13. Diss. from. 1963 All W R mr) 

Jt 2 ' 1 ™ 4 AH L J 75 : AIR 1965 All 547 (550, 551 
(Pt B) trrs 9. 10) (DB). 

4. Dismissal on merits. 

• ~ Appeal not argued by appellant 

-ourt is not bound to decide it on merits on mate- 
najs on record - A I R 1037 All 2S4 and ICR 35 Ml 

S?n„lf nd V R P. 37 , Lah ® 91 ’ Overruled, Sukhpal 
. Ka,yan Siogh. 1962 All L J 1075 : 1962 B I 

J R 9// : 1963 S C D 103 : (1963) 1 Andh L T 1ST • 

lffi C S 14fW l 5 ! 5 R (HC) 913^ AIR 

136 ' J> C 146 (148, 149, 150) (Pt A) (Prs 6, 8, 16, 20). 

l*T~°/ e 1 ' R ' 17 { P and R - 30 ~ Absence of appel¬ 
lant and his counsel — Vet Court has jurisdiction to 

dispose of appeal on merits — But this course to be 

A Se i d n ,D iQoa e Aii 0 i I !i a i ci /, c ' ,msta ' ices — Scope of R. SO— 
A I R 1J24 All 144, Overruled- \ I R IQ ciq e r > j 

IW0 All 248; A I if 193tjf AU* 548* 
AIR 196o All 54/, Approved; AIR 1921 Pat 5°5 Rp| 

on t ; AIR 1923 Mad 13, AIR 1925 Rang 90; AIR ]929 
Cal 4/5; A I R 1953 Assam 191; A [ R 19fil Pot anq. 

Baku’Bam’ Cd a " d A r'v" 1962 Pun < ' ,1 - Diss. from.; 

;«i Sfw v E B tef > ;W5 L A ,, L 9e f i e s" vn 

O* 41, Rr. 17, 30 Absence of appellant — S^ate 

lTcou, C t°e U 1 nSe thathe l )ad 110 instructions—Appef: 

,nerits - ,W R d i c£°r a i? t f , PP , ea T 1 > dismissing it on 
Vn/- s ,, A 1 R 1938 All 548, I L R 35 All 105 a it? 

\ 937 . All 284, AIR 1940 All 310, A I B 194() a'i/Wr 

W'XW 734 and A I B 1903 SC 146 Be on' 

% AIR^9-n d , 13, 'Vo 1 , 34 Cal 403 ' A 1 15 1925 Bang 
v Vr 11 9 Assam f9f. a I R 1955 N U C (Rai) 19fl 

AIR i°c k- 1 p i f ; 3 - AU W R <HC) 792 : 1964 AH J 75 • 
AIR 196o All o47 (549, 550) (Pt A) (Prs 5, 6, 8) (DB)! 

~“0. 41, R. 17, S. 2 (2) — Dismissal of appeal in 
j) esence of appellant s counsel who has received no 
instructions - Not dismissal for default - Appeal- 
Tenancy Laws - U. P. Tenancy Act (17 0*1939), 


P; 41, Rr. 17 and 2 L—Appeal heard in part and 
awaiting respondent’s arguments — Absence of 
parties at adjourned date of hearing — Courses open 

to Court — Power of Court to dispose of appeal on 
me i its. 

Rule 17 of O 41, Civil Procedure Code, is specific 
that on the date when the appeal is called on for 
hearing the appellant does not appear, the Court may 
niake an order that the appeal be dismissed. The 
woru‘may’will show that the Court would either 
nismiss the appeal or adjourn the same for a future 
date. There is no warrant that even in his absence it 
wi 1 1 pronounce on merits. In any circumstance * it 
could not pronounce against the respondent without 
hearing him on merits or in the absence of the appel¬ 
lant. An ex parte order against the respondent could 
be made under O. 41, B, 17 (2) if the appellant 
appeared and the respondent in spite of notice does 
not enter appearance or avail the opportunity of be¬ 
ing Heard. The respoudent, no doubt, was absent that 
'-ay, hut the appellant also was absent. The proce¬ 
dure adopted by the lower appellate Court is contrary 
to the provision of O. 41. (1964) 2 Anclli \V R 404 . 
A I R i965 Andh Pra 185 (ISC) (Pt 2). 

; 9- 41 -J !i - 17 - Absence of appellant on date of 

hearing-1 rocedure — Appeal eannot be decided on 

Coder O. 41, R. 17, Civil P. C., the Court can dis¬ 
miss the appeal by reason of the absence of the an 
peJJant, though it is not obligatory on it to dismiss it 
ihe only other course open to it, is to adjourn the 
appeal. It has no power to proceed to decide the 
appeal on the merits in the absence of the appellant 
or his counsel The absence of any provision in sub- 
rule ( 2 ) providing for ex parte disposal of appeal on 

a T e S C i e ooi w? P , e Jl ant s T upports this interpretation : 
AIR 1924 All 144; A J R 1929 Cal 475; A I R 1923 

MajJ 13; A I R 1929 Rang 11, Rel. on. A I R 1921 Pat 

Diss - hom. I LB (1952) 4 Assam 487 ; A I R 
!9o3 Assam 191 (Pt A) (Pr 3). 


O. 41, R. 17—Appellant absent on date fixed for 

nearing- Order dismissing appeal on merits is ultra 
vires. 1 rt 

The appellate Court has no jurisdiction to hear the 
appeal on merits where the appellant does not appear 
at the time the appeal is called on for hearing The 
only course open to the appellate Court in these 
circumstances is to adjourn the case to another date 
or to make an order dismissing the appeal ev narte’ 
A I R 1923 Mad 13 and A I R 1929 Cal 475 and AIR 
1924 AH 144, Bel. on ; A I B 1921 Pat 325 Overruled 
1962 B L J R 991 : A I R 1963 Pat 1 (Pr 2) (DR) ' 

——O. 41, Rr. 17, 19 _ Applicability — Appellant 
absent on dale of hearing - Respondent heard and 
appeal dismissed on merits-Propriety-Restoration! 

In default of the appellants the appeal ought not 

lo be decided on merits The Court either ought to 
adiourn the hearing of the appeal or ought to dismiss 
it for default under R. 17 of Q 41, Civil P r r f ™ 

no jurisdiction to dismiss it on merits. Where therf 
fore, he appellant was absent on the date of h, Vrl 

and the Court, after hearing the r. spond'nt! decide! 
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the case or. merit', practically dismissing the appeal, 
the order was held to he one dismissing the appeal 
tor default under R. 17. Wh en the order was so 
iieated by the appellant and an application for resto¬ 
ration of appeal, under K. 19 was filed, the only ques¬ 
tion was to whether the appellants were prevented 
)> sufficient cause from appearing when the appeal 
was called out for hearing. A I R 1915 Mad 1111, Rcl. 
om; A I R 1921 Pat 325, Diss. from. 1961 B L J li 
Io0 : A I R 1961 Pat 299 (Pr 3). 


O. 41, R. It — Appellant's counsel not arguing 
case though asked This held did not amount to 
non-appearance—Decision on merits—Legality. 

On the date of hearing of an appeal, the appellant 
was absent and his counsel wanted an adjournment. 
It was refused and he was Linked to address the argu¬ 
ment. 1 he counsel did not do so and the appeal was 
dismissed on merits: 

Held, that in the circumstances of the case, the 
lawyer had not withdrawn from the appeal nor he 
had stated that he had no instructions. lie only 
declined to argue the case, after his prayer for ad¬ 
journment had been disallowed. This did not amount 
to non-appearance of the counsel. Therefore, the 
lower appellate Court had committed no error in 
deciding the appeal on merits. A I R 1956 Bhopal 5-4, 
Approved. 1957 Haj L \V 218 : 1 L R (1957) 7 Raj 
545. 


O. 41, Rr. 17 and 30 —^Dismissal of appeal on 
merits without hearing appellant is illegal. AIR 195- 
N U C (Raj) 126. 


application for re-admission of 
Act (19OS), Art. 168). 


appeal — (Limitation 


When from the facts it was clear that the date was 
ixed for the next hearing of the appeal in the absence 
ot the appellant or his counsel and was not commu¬ 
nicated to either of them with the result that when 
trie appeal was called, none of them was present. It 
could not be said that the appellant did not appear 
when the appeal was called on for hearing on the 
date fixed or on the date to which the hearing had 
neen adjourned. When under these circumstances 
tne appeal was dismissed, it could not be said to have 
been dismissed under the provisions of O. 41, R. 17. 
sub-rule (1), or for want of prosecution. It follows, 
therefore, that the thirty days’ period of limitation 
prescribed under Art. 16S of the Limitation Act 
would not apply to the application for the readmis- 
sion of this appeal by the appellant. 1952 All L j 

1S6 : 1952 All W R (HC) 176 : AlR 1953 All 3GS 
(Pr 4). 


O. 41, Rr. 17 and 19 and S. 151 — Appellant not 
served with notice of date of hearing of appeal on 
remand Appellant not appearing and dismissal of 
appeal for default — Restoration — Provision of law 
applicable — Limitation Act (9 of 190S), Art. 16S — 
Applicability. 

^ here an appellant has not been served with notice 
of the date of hearing of an appeal on remand and 
on his failure to appear on that date the appeal is 
dismissed for default, the dismissal is not an order 
passed under R. 17 of O. 4! and therefore the pro¬ 
visions of R. 19 of that order or Art. 168 of the Limi- 


O. 41, Rr. 17 and 30 — Appellant’s advocate 
present in Court without instructions — Disposal of 
appeal. 

When the appellant’s advocate is merely present 
in the Court-room without being prepared for argu¬ 
ing the appeal and without any instructions to pro 
ceed with the appeal, the appellant cannot be said 
to be present for the purpose of hearing of the appeal. 
In such a case, the appeal can be disposed of onlv 
under the provisions of O. 41, R. 17. An appeal can 
be disposed ol on merits under R. 30 of O. 41 only 
after hearing the arguments of both the parties. The 
disposal of tire appea' on merits in the absence of the 
appellant and without hearing the arguments for the 
appellant is not warranted by the provisions of the 
Code and is therefore illegal. AIR 1952 Tripura 9 
(Pr 5). 

5. Lffect of dismissal for default. 

-O. 41, R. 17: O. 22, R. 4—Second appeal—Costs 

for guardi an of minor respondent not deposited within 
time by appellant—Appeal dismissed against such res¬ 
pondent—Finding of lower appellate Court that that 
respondent had no interest in suit property — Entire 
appeal held did not become incompetent. 1961 BLJR 
770. 

-O. 41, R. 17 — Ob ection to award dismissed — 

Appeal against, also dismissed for default — Decree 
on award—No appeal — Execution — Limitation. See 
Limitation Act (1908), Art. 182 (2). A I R 1957 Punj 
273 (DB).: 

-O. 41, R. 17 — Final order — Appeal dismissed 

for default —Limitation for execution. See Limitation 
Act (1908) Art. 182. AIR 1957 Punj 273 (DB). 

-O. 41, R. 17 (1) — Order dismissing appeal for 

want of prosecution —Finality. See Limitation Act 
(1908), Art. 182 (2). AIR 1957 Raj 101 (DB). 

6. Notice of date for hearing appeal. 

-O. 41, R. 17 — Date of hearing not communicat¬ 
ed to appellant or his counsel — No appearance on 
date of hearing — Dismissal of appeal is not under 
O. 41, R. 17 — Article 168 has no application to 


lauon Act wouui not come into play in such a case. 
The restoration of the case could be done in the 
exercise of the pow ers under S. 151, Civil P. C. 1950 
Raj L W 252 : AIR 1951 Raj 47 (Pr 4). 

7. Restoration of appeal dismissed for default. 

See also Ibid, O. 41, R. 19. 

-0.41,Rr. 17 and 19—Appeal fixed for final hear¬ 
ing—No knowledge of date to parties or their counsel 
— Dismissal of appeal — Application for restoration 
filed more than 30 days after dismissal can be allow¬ 
ed in exercise of inherent jurisdiction. See Limitation 
Act (1908), Art. 168. AIR 1962 All 622. 

-O. 41, Rr. 17 and 19 — Dismissal of appeal for 

default under R. 17 — Dismissal is not on merits 
Court has jurisdiction to restore it under R* 19. 

The dismissal of an appeal under O. 41, R. 17, Civil 
P. C. can only he without reference to the merits or 
the appeal. The legislature cannot be expected to 
have presumed that all appeals, in which the appel¬ 
lant does not appear when appeal is called, wouid 
be without any substance and as such may be dis¬ 
missed on merits. Or ler 41, R. 17, Civil P. C. there¬ 
fore contemplates only dismissal for default, and i* 
the disposal of the appeal be under that rule it wi“ 
come within the purview of O. 41, R. 19. 

To entitle restoration of the appeal under R. 19 * Atc 
appellant need only convince the Court that ther- 
was sufficient cause for his non-appearance when t .e 
appeal was called on far hearing. Whatever be t k 
manner of dismissal of the appeal if it was un ^ 

O. 41, R. 17, it cannot be said that an application lor 

restoration is incompetent or that the a PP e 'J^p. 
lias no jurisdiction to re-admit the appeal, lyoi 
L J 712 : 1961 Ker L T 1142. 

-O 41, R. 17 — Counsel though not reporting no 

instruction, unable to argue appeal due "°, n * , ” t0 
of clerk with brief - Non-arrival of clerk due a 

Hissing of bus — Appeal should no „ ( tion 
jnder O. 41, R. 17 for non-appearance - Restorat 

of appeal-Proper provision-Revision ^ L j 

•efusing restoration. See Ibid, S. 151. 
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—O. 41* Rr. 17 and 19 — Counsel’s clerk putting 
wrong date in diary through inadvertence — Appeal 
dismissed—Fact not contradicted — Appeal restored 
—Failure to file affidavit immaterial. 

An appeal was dismissed in default for non-appear¬ 
ance. In an application for readmission of the appeal 
it was pointed out that by an accidental slip, 4th 
January, 1957, was written in the diary as the date 
of hearing. The diary was produced in proof, but an 
affidavit was not filed. The statement was not con¬ 
tradicted by the respondent. 

Held, that there was sufficient cause for non- 
appearance and the appeal should be restored. 1960 
MPLJ (Notes) 33. 

-O. 41, Rr. 17 and 19—Absence of one appellant 

— Dismissal of appeal on merits — Restoration — 
Power of Court—Remedy. 

One of the appellants who remained absent when 
the appeal was heard and dismissed on merits is not 
entitled to come in and ask for its re-admission under 
O. 41, R. 19 for the reason that there was no dismissal 
as contemplated by R. 17. His only remedy is to pre¬ 
fer an appeal against the decision on merits, so given' 
There is nothing in O. 41, which debars the Court 
from hearing an appeal in the absence of one of the 
appellants and the Appellate Court has the power 
to dispose of such an appeal on merits. A I R 195S 
Manipur G (7) (Pt I) (Pr 4). 


The dismissal of an appeal for default of both the 
parties under O. 41, R. 17, Civil P. C., is analogous to 
dismissal under O. 9, R. 3 which would also apply to 
the case of appeals when read with S. 107. 

Where an appeal is dismissed for default of both 
parties and thereafter it is restored on the application 
of the appellant, then no notice of the application for 
restoration can be claimed by the other party as a 
matter of right; but even so where the appeal is 
eventually restored and fixed for hearing, the latter 
must be given a notice of such hearing on principles 
of natural justice before it can be decided as against 
him. The only exception to this rule that may well 
be recognised would be where the respondent was 
already placed ex parte before the appeal was dis¬ 
missed for default. Otherwise if the appeal is res¬ 
tored and decided against the respondent without 
any notice to him, the respondent would be entitled 
to have the appeal re-admitted for re-hearing under 
O. 41. R. 21 : A I R 1933 All 522 and A I R 1945 Nar 
185, Rel. on. I960 Raj L W 12G : I L R (1959; 9 Raj 
899. 

9. Appeal. 

-O. 41, li. 17 —Uul es of procedure—Prayer by ap¬ 
pellant for adjournment — Discretion of lower Court 
—Can be interfered in Appeal. See Ibid, O. 17, K 1 
CG2) 64 Funj L R 139. 

10. Letters Patent appeal. 


' C* 41, Rr. 17, It, 19, 30 and S. 2 (2)—Dismissal 
of appeal on merits when appellant not present on 
day ot hearing—Legality — Appellate Cou<t has no 
such jurisdiction -Remedy against dismissal in such 
a case is application for restoration under R. 19 and 
not appeal. 


Under the provisions of O. 4 L, R. 17, a Judge is not 
entitled to dismiss an appeal on merits if the appel¬ 
lant is not present on the date of the hearing. An 
appeal can be dismissed on merits only under R. 30 
of O. 41, after hearing both the parties. The appellate 
Court has discretion to adjourn the appeal to some 
future date or dismiss it in default. AIR 1921 Pat 
325 and AIR 1938 All 548, Diss. from. 


Order of dismissal of appeal for default cannot 
come within the definition of the word ‘decree* as 
given in S. 2 (2/. Therefore, no appeal lies from such 
an order and the only remedy of the aggrieved partv 
is to move an application under O. 41, R. 19 A I R 
1925 Rang 96 and AIR 1924 All 144, Rel. on I L R 

(1962) 1 Punj 156 : A I R 1962 Punj 82 (83 84) 
(Prs 10, J2). 


O. 41, Rr. 1 /, 19 and O. 3, R. 1—Neither appel 
lant nor his counsel in charge of appeal appearing 
during hearing — Second counsel appointed only t( 
look into routine work of appeal appearing and ap 
plying lor adjournment on ground that he has nc 
instructions—Order of Court dismissing appeal is oik 
lor delault of appearance and not for default of proo 1 
—Hence application under R. 19 to set aside ordei 

QflQ q I n R ,i2 4 ^ Al1 24 ® ; A 1 R 1949 E P 86 and A I r 
P • t S ,. 9 I™' Dlstl 0,g; 1 L R (1964) 14 Raj 614: 1964 

fp a rs 9 'l2 2 l') ! A 1 R 1964 Ba ’ W7 (2 ° 0, 2011 (Pt A: 


i , 4 1> Rr " P an4 19 — Dismissal of appeal for 

detault — Application for restoration filed bevond 
limitation — S. 5, Limitation Act, does not apply — 
Appeal cannot be restored under S. 151, Civil P C 
8ee Limitation Act (1908), S. 5. AIR 1962 Tripura 20. 


8. Re-hearing of appeal decided ex parte. 

O. 41, Rr. 17,19 and 21 —Dismissal of appeal — 
Restoration-Notice — Absence of—Effect—Respon¬ 
dent s right to apply for rehearing under O. 41 

JK. 21. ’ 


O. 41, R. 17— Appeal — Order rejecting applica¬ 
tion for restoration is not a decree—No Letters Patent 
Appeal lies — Letters Patent (Nag), Cl. 10. 1952 \ae 
L J (Notes) 28. 6 

11. Revision. 

O. 41, R. 17—Revision — Order under — Labour 
Appellate Tribunal wrongly refusing adjournment of 
hearing—Appellant virtually not represented—Appeal 
dismissed Dismissal not on merits —• Nor for non- 
prosecution Appellant not enabled to apply under 
0. 41, R. 19 — High Court will interfere and order 
rehearing. See Constitution of India, Art. 227 A I P 
1957 Bom 142 (DB). 


-O. 41, R. 17 and S. 115 —Appellant absent at hear¬ 
ing ol appeal—Conditions prevailing such that it was 
impossible either for appellant or for his counsel to 
attend Court personally—Court dismissing appeal for 
default under O. 41, R. 17, held, either fails to exer¬ 
cise jurisdiction or exercises jurisdiction with material 
irregularity — Order is liable fo be set aside in revi¬ 
sion. 2 Pepsu L R 37: AIR 1950 Pepsu 28 (34) (Pt B) 
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-O. 41, R 18 — Dismissal under O. 41, Rr. 11 (2). 
and 18 — 0. 41, R 19, applies. See Ibid, O. 4 k 


R. 19. 1962 MPLJ (Notes) 158 

“O* 41, Rr. 18, 19 and S. 148—Order directing ap¬ 
pellant to file talbana within specified time and in 
default appeal to stand dismissed—Non-compliance — 
Power of Court to extend time. See Ibid, S. 148. AIR 
1956 Pat 444. 


ORDER 41, RULE 19 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 19.) 

1. Scope. 

2. Who can apply for restoration. 

3. Shall re-admit the appeal. 

4. Sufficient cause. 

5. Notice. 

6. Dismissal for failure to deposit cost of naner 

book or to pay court-fees. 

7. Inherent power to restore appeal dismissed for 

default. 
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S. Other remedy. 

9. Limitation. 

H) Appeal. 

\. Scope. 


O. 41. R. 19 — Restoration of appeal solely on 
evidence of affidavit—Permissibility. See Ibid, 0. 19, 
R- 2. I L R (1957) Andh Pra 165. 

("Overruled in (1961) 1 Andh W R 212.] 

O. 41. R. 19 - Rules under S. 67 (2) (e\ Madras 
K■'tales Abolition Act, Hr. 1 and 2—Tribunals’ power 

to restore appeals dismissed for default. See Tenancy 
Laws —Madras Estates (Abolition and Conversion into 
KyoLvari) Act (26 of 1948). S. 8. AIR 1955 N U C 
(Mad) 668. 


-O. 41, R. 19—Calcutta High Court Rules, Chap. 6* 

R. 15 - Order striking out defence for default—Appeal 
— Power of appellate Court to relieve against defects 
of default. See High Court Rules — Calcutta High 
Court Rules, Chap. 6, R. 15. AIR 1952 Cal 411. 


-O. 41, R. 19 — Scope— Revision—Labour Appel¬ 
late tribunal wrongly refusing adjournment—Appel¬ 
lant virtually not represented — Appeal dismissed— 
appellant not enabled to apply under O. 41. R. 19— 
High Court will interfere and order rehearing. See 
Constitution of India, Art. 2i 7. AIR 1957 Bom 142 


(OB). 

—-O. 41. R. 19 — Dismissal of appeal tor default 
under R. 17 — Dismissal is not on merits — Court has 
jurisdiction to restore it under R. 19. 1961 Ker L J 
712. 


—O. 4], R. 19—Applicabilitv to revision dismissed 
for default. See Ibid, S. 151. AIR 1953 Him Pra 102. 


-O. 41, R. 19 — Applicability — Rule applies not 

only when dismissal is under R. 11 (2) of O. 41 hut 
also when it is under R. 17 and R. 18 of O. 41. 1962 
M P C 90 : 1962 Jab L J 1063 : 1962 M P L J (Notes) 
158. 

-O. 41, R 19 (1) (Madras) - Applicability — Revi¬ 
sion petition dismissed for default — Power of High 
Court to restore. See Ibid, S. 115. AIR 1959 Mad 183. 


-O. 41, R. 19 — Has no application to revision— 

M. P. High Court Rules, Chap. 4. Part 1, R. 12 — 
Revision dismissed for default — Restoration of — 
High Couit has power to restore under High Court 
Rules. See Ibid, S. 151. AIR 1962 Madh Pra 30S. 

-O. 41, R. 19 —Absence of one of appellants —Dis¬ 
missal of appeal on merits — Appeal cannot be res¬ 
tored under R. 19—Remedy. AIR 195S Manipur 6 (7) 

(Pr 4). , 

— O. 4L Rr. 19. 17 — Appellant absent on date of 
hearing—Respondent heard and appeal dismissed on 
merits — Order held not proper — Order amounts to 
dismissal for default under 1L 17 — Appeal may be 
restored on showing sufficient cause. 1961 B L J R 
150 : AIR 1961 Pat 299 (300) (Pr 3) (DB). 

-0.41. R. 19-Order directing appellant to file 

talbana within specified time and in default appeal to 
stand dismissed— Non compliance — Power of Court 
to extend time. 1955 B L J R 663 : AIR 1956 Pat 44 4 
(Rr 5) (DB). 

-O. 41. R- 19 — Scope — Dismissal of appeal for 

default — What *is — “Appearance” — Adjournment 
asked for by pleader not ready to argue appeal as 
appellant reached late — Refusal of adjournment and 
dismissal of appeal — Application for restoration — 
Dismissal —If falls under O. 41, H. 19 and subject to 
appeal. I L R 29 Pat 659 : A I R 1951 Pat 291 (292) 
(Pt A) (Prs 5, 7). 

-O. 41, R. 19 -Dismissal of appeal on merits when 

appellant not present on day of hearing — Legality— 
Appellate Court has no such jurisdiction — Remedy 
against dismissal in such a case is application for 
restoration under R. 19 and not appeal. 1 L R (1962) 
1 Pun j 156: AIR 1962 Punj 82 (83. 84) (Prs 10, 12). 


-O. 41. R. 19 - Applicability—Section 5 of Limita* 

tion Act does not govern applications under O. 41 
R. 19, Civil P. C. See Limitation Act (1908), S. 5. AIR 
1950 East Punj 255 (DB). 

- 0. a2 ; R- 19—“Dismissed for want of prosecu¬ 
tion”. See Lunation Act (1908), Art. 168. AIR 1950 
East Punj 255 (DBL 

-0.41, R. 19—Section 5, Limitation Act does rot 

apply — Appeal cannot be restored under S. 151, 
Civil P. C . See Limitation Act (1908), S. 5, AIR 1962 
Tripura 20. 

2. Who can apply for restoration. 

O. 41, R 19 — Who can apply for restoration. 

here the counsel is specifically authorised to sign 
and present an application for restoration of an 
appeal, it should he held as properly presented by the 
counsel on behalf of his client. AIR 1978 Pat 574, 
Dist. 1952 Raj LW 367 : ILR (1951) 1 Raj 965 
(DB). 

3. Shall re-admit the appeal. 

-O. 41, R. 19 —Order for stay—Nature of—Resto¬ 
ration of suit or appeal dismissed for default - Re¬ 
moval of order. 1956 B L J R 454 : AIR 1956 Pat 271 
(273) (Pt A) (Pr 7) (DB). 


4. Sufficient cause. 

-O. 4I.R. 19—Counsel though not repoiting no 

instruction, unable to argue appeal due to non-arrival 
af clerk with brief—Non-arrival of clerk due to mis- 
sing of bus—Appeal should not be dismissed under 
3. 41, R. 17 for non-appearance — Restoration of 
ippeal —Proper provision - Revision against order re¬ 
using restoration. See Ibid, S. 151. 1962 Jab L J 

* i\ 
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-O. 41, R* 19 - Provision is not penal —Party to be 

leprived of disposal on merits only in case of gross 
legligence and misconduct. 

Held, on facts that it would be a very harsh step 
or the applicants if they were not allowed to have 

heir say on merits because of the default of their 
ounsel to appear on 22-6-1959. The provisions of 
). 41, R. 19, Civil Procedure Code were similar in 
nature and effect to the provisions of O. 9 of the 
lode. The provisions were not intended to be penal 
novisions and it was only in clear cases of gross 
legligence and misconduct that a party should he de¬ 
rived of the opportunity of having a satisfactory 
tispoial of the case. AIR 194S Nag 362 and 19oo 
4 P L J iNote) 31, Foil. 1962 M P L J (Notes) 55 

-O. 41, H- 19 — “Sufficient cause'-Anxiety and 

[iligence — Proof of. 

Where the party due to accidental reason couit 
lot be present just at the time the case is called on 

or hearing in spite of the anxiety and diligence or 

limself or of his counsel it may be said that there is 
ufficient cause within the meaning of C). 41, R 1 J - 1 
s in each case a question oi fact as to whether P* r i- 
ular absence either of a party or his counsel is suen 
hat the party could not be visited with the penalty o 
he dismissal of his cause. Where the counsel eav - 
he place where the Court is .situated for a ditlereni 
tation without making any arrangement for ie r 
iis expectation about his return before the c I 
he Court hour cannot mean that oe hac ‘ 

nxiety or diligence to constitute su iciui ‘ 4 

vithin the meaning of the rule aioresaiT All 

Jag 317, Disting. 1961 Jab LJ /o:l96l M1M 

■—O 41 R. 19 —Counsels clerk putting wrong Ha^te 
n diary through inadvertence-A^ t o 

act not contradicted-Appea 

le affidavit immaterial. I960 - 1 I L J l 
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-0. 41, R. 19 — Dismissal of appeal for default — 

Application for restoration — Prior negligence of ap¬ 
pellant—Effect. 

If there is a valid excuse for the appellant’s absence 
on the date oa which t! e appeal was dismissed 
for default, previous negligence or want of diligence 
on his part to prosecute the appeal should not be 
made a ground disentitling him ior restoration and 
have the appeal restored. Where, therefore, an un 
contradicted fact that the appellant was presented 
from attending Court on the dite of the hearing of 
his appeal by the death of his si? ter within ten days 
of the date of appeal and that he was also ailing was 
pleaded as a cause for default, the appellate Court 
should have accepted the application to restore his 
appeal and should not have rejected it on the ground 
that there was a prior default on the appellant’s part. 
1950-1 Mad L J 719 : 63 Mad L W 441 : 1950 Mad 
W N 420 (1) i AIR 1950 Mad 573 (Pr 1). 

— O. 41, R. 19 - Sufficient cause— Both appellant 
and his counsel absent at hearing—It is sufficient if 
absence of counsel alone is accounted for and expla¬ 
nation of absence of appellant is unnecessary — Illness 
of counsel is a sufficient cause for non-appearance — 
But counsel not vigilant either in conduct of the caso 
or in inform ng of his illness to Court and the coun c el 
on the other side — Re.doration of appeal on terms 
would be justified. 1LR (19G4) 14 R.j 614 : 1964 Raj 

L W 290: AIR 1964 Raj 197 (202) (Pt C) (Pr 20} 
{DB). 

O. 41, R. 19—Sufficient cause—Party having good 
cause for non-appearance—Want of explanation for 
absence of his lawyer need not be considered. AIR 
1955 N U C (Raj) 5025. 

-O. 41, R. 19 — Sufficient cause — Lawyer's assu¬ 
rance that he would appear for appellant and that he 
need not appear held sufficient cause for non appea¬ 
rance of appellant. AIR 1955 N U C (Raj) 5025. 

--O 41, R. 19-Sufficient cause-What amounts to 

- No hard and fast rules can be laid down—Absence 
of counsel—Appellant not negligent —lie should not 
be penalised for counsel’s negligence. A I R 1955 
N U C (Raj) 4033. 

-O. 4], R. 19 —'Sufficient cause’- Burden of proof. 

See Ibid, O. 9, B. 9. AIR 1955 Vindh-Pra 5. 


5. Notice. 

-O 41, IL 19-Dismissal of appeal—Restoration — 

Notice - Absence of — Effect —Respondent’s right to 
apply for rehearing under 0.41, R. 21. ILR (1959) 
9 Raj S99. 


6. Dismissal for failure to deposit cost of 
paper-book or to pay court-fees. 

O. 41, R. 19 —Appeal dismissed for non payment, 
of pap:r-book costs —Application for restoration falls 
under S. 151 and not under O. 41, R. 19-Question of 
limitation, apart from unreasonable delav, does not 
arise in the case of such application. AIR 1949 Pat 
112 and 36 C W N 564 : 46 C W N 326 and AIR 1921 
Bom 20, Rel. on. Even if other view is taken, the 
nearest provision of Limitation Act applicable would 
be Art. 181 and not Art. 168. Art. I(j8 is limited to 
applications under O. 41, R. 19 for restoration of 
appeals dismissed for default under the Code that is 

O. 41, Br. 17 and 18. See Ibid, S. 151. AIR 1962 Cal 
110 (DB). 


7. Inherent power to restore appeal dis¬ 
missed for default. 

~—O. 41, R. 19 — Inherent power cannot be exer¬ 
cised when ca<e falls within specific provision of 
'-ode merely to get over bar of limitation—Restora- 

[Vol. 3.] Fn. D. 33. 
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tion of appeal disnvssed for default on ground of 
sufficient cause—Application filed beyond time pres¬ 
cribed by Ait. 168, Limitation Act —Inherent power 
cannot be exercised. See ibid, S. 151. AIR 1965 All 
64. 

-O. 41, Rr. 19, 11 (2), 17 and 18, O. 43, R. 1 and 

S. 151—Counsel present but not ready to argue and 
prays for adjournment — Adjournment refused and 
appeal dismissed — Dismissal is under S. 151 — 
Restoration can only be under S. 151 — No appeal 
against dismissal of application for restoration lies 
but only revision is comp-tent. 1962 MP L J (Notes) 
15S : 1962 M P C 90 : 1962 Jab L J 1063. 

-O. 41, R 19 — Scope — Dismissal of appeal for 

defau t \\ hat is “Appearance” — Adjournment 
asked for by pleader not ready to argue appeal as 
appellant reached late — Refusal of adjournment and 
dismissal of appeal — Application for restoration — 
Dismissal:— It falls under O. 41, R. 19 and subject to 
appeal See Ibid, O. 43. R. 1 (t). AIR 1951 Pat 291 
(292) (Pr 7) (DB). 


8. Other remedv. 

w 

O. 41, R. 19, O. 47, R. l — Application for 
restoration ior appeal after limitation — Treatment 
as one for review—(Limitation Act (1908), Art. 168). 

An application for restoration of an appeal under 
O. 4!, IL 19 cannot be treated as an application for 
review under 0.47, R. 1 solely on the ground that 
the former application would be barred under 
Art. 168, Limitation Act. The principle is that, where 
a special provision ha> been provided in a statute, the 
parties litigating should have recourse to that provi¬ 
sion and not to a general provision. AIR 1917 Pat 

673, Rel. on. 1953 B L J R 287 : AIR 1954 Pat 163 
(164) (Pt A) (Pr 4) (DB). 

-O. 41, R. 19 and S. 151 — Restoration of appeal 

dismissed for default of appellant — Legal repre¬ 
sentative of deceased appellant filing application 
beyond 30 days from date of dismissal. 

Where an appellant dies within 30 days of the date 
of dismissal ol his appeal for default, his legal re¬ 
presentative w'ho is in the same position as the appel¬ 
lant cannot make an application for restoration under 
O. 41, R. 19, Civil P. C., beyond the prescribed period 
of 30 days from the date of dismissal. Simply because 
he has allowed his remedy under O. 41, R. 19 to 
become time-barred he cannot be given the benefit of 
S. 151, Civil P. C. This section can be applied only 
when there is no other remedy open to the anolDant 

AIR 1935 Nag 189, Dist. 1951 Raj L W 410 : ILR 

(1951) 1 Raj 327 : AIR 1952 Raj 4 (Pr 2) (DB). 

9. Limitation. 

-O. 41, R. 19 — Appeal dismissed for default — 

Application for restoration by legal representative — 
Limitation — Limitation Act (1908), Art. 168 See 
Ibid, S. 151. AIR 1952 Raj 4 (DB). 

-0.41, Rr. 19 and 17 — Notice of hearing not 

served on appellant - Dismissal of appeal for default 
— Restoration — Limitation Act (1908), Art. 168 AIR 
1951 Raj 47 (4S) (Pr 4). ' 


10. Appeal. 

O. 41, R. 19 — Appeal dismissed for default of 
appearance-Appellate Court .holding sufficient cause 
and appeai restored-High Couit will not interfere 
with finding about ‘sufficient cause*. 1964 M P T i 
(Notes) 70. w L J 


1 * I\« i V 


. - - raicni appeal — oeeonci 

appeal in respect of decree made in exercise of ap. 
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pcUate jurisdiction dismissed in default —Order 
rejecting restoration is one made in second appellate 
jurisdiction — L. P. A. without leave is not tenable 
— I ettcr Patent (Nag), Cl. 10. 

Where a miscellaneous second appeal in respect of 
a decree made in the exercise of appellate jurisdic¬ 
tion is dismissed in default and an application for 
restoration of the appeal is rejected, the order reject¬ 
ing the application is one passed in second appellate 
jurisdiction and no Letters Patent appeal lies under 
Cl. IP, Letters Patent (Nag.) against it without leave 
of the Judge. AIR 1949 Nag 188, Foil. 1952 Nag L J 
(Notes) 28 (DB). 

ORDER 41, RULE 20 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 20.) 

1. ‘ Any person who was a party to the suit.” 

2. “Interested in the result of the appeal.” 

3. “The Court may ..... direct that such person 

be made respondent.” 

4. Adding respondent. 

5. Inherent power to add or transpose parties. 

(i. Power to pass decree against party. 

7. Effect of non-joinder. 

S. Limitation. 

9. Addition of parties in second appeal. 


1. “Any person who w as a party to the suit.” 

-O. 4L R. 20 — Land acquisition award —Reference 

to District Judge cha’lci gii-g award with respect to 
compensation and ; rea c { land — Absence oj notice 
to Coverrumnt — I.'Teel — Arm unt cd com rental ion 
rabe.l by DiAriel Jiu ge — Appeal to High Court — 
Parties — Power oi High Com' io decide appeal. See 
Hyderabad Land Acjui: ition Act (9 of 13091), S. 10. 
AIR 195G H> d 202 (DB). 


2. “Interested in the result of the appeal.” 

-O. 41, R- 20 — Applicability -- Who can be 

impleaded under this mic. 

A party w ho is interested in an appeal can alone 
he impleaded under R. 20 of O. 41,- Civil P. C., and a 
paity against whom no appeal has been filed within 
the period ( f limitation cannot be impleaded under 
this rule. 1951 All W R (Rev) 143 : 1951 R D 40. 


the appeal. AIR 1927 PC 252, Foil. 
Ilim Era 9 (10) (Ft B) (Pr 5). 


AIR 1952 


O. 41, R. 20 — ‘Interested in the result of the 
appeal’ — Suit dismissed against party — Delay in 
joining such party as respondent in appeal. 

Where a party to the original proceeding against 
whom the sui. is dismissed is proposed to be added 
as a party to the appeal and the time for appeal 
against him has expired, the question whether the 
interest of such person proposed to be added still 
survives in the appeal must depend on the nature of 
the litigation, the decree passed, the subject-matter of 
the appeal and the effect of the decision in appeal in 
his absence. AIR 1937 Bom 401, Foil. 1956 Madh 

B L R (Civ) 188 : 1956 Madh BL J 774 : AIR 1957 
Madh B 17 (IS) (Pt B) (Fr 4) (DB). 

P* 41, R. 20— Terson interested in result of appeal 
— Joint decree-holder not joined in appeal — If can 
he joined after limitation — (Limitation Act (1908), 
S. 5). 

A joint decree-holder who has not been joined as a 
respondent wi'hin time is not a person “interested in 
the result of the appeal” within the meaning of K 20, 
O. 41. AIR 1927 P C 252, Re!, on. 1958 Jab L J 397: 
195S M P L J 361 : 1958 M P C 898 : A I R 1959 
Madh Pra 52 (54, 5?) (Pt A) (Prs 6, 10, 15). 


" O. 4 L R. 20—‘ Interested in the result of the 
appeal.” 

J he plaintiffs who had lost in the trial Court, 
appealed and failed to implead one cf the defendants. 

1 initaton for filingan appeal agiinst that defendant 
1 aJ expired. 7’ht District Judg; declined to grant 
the prayer ( f the pLii.iti!ts who nought permission of 
ths Court to ad 1 him under O. 41, K. 20. 

Held, that whether the District Judge had discre¬ 
tion in the malLr or rot he could net he said to 
have acted wrongly in refusing to implead the defen¬ 
dant. But apart from the question of discretion that 
def endant could no longer he said to be an interested 
party since (he decision of the (rial Court in his 
favour was unalterable and rot open to appeal. In 
the circumstances (he District Judge acted rightly jn 
refusing to implead the defendant. AIR 1944 Lah 76 
(LBh Bel. on. 55 Punj L R 449 : AIR 1954 Punj 2C> 
(Pt A) (Prs 2. 3b 

[Overruled in AIR 1959 Pur j 277 (FB).] 


-O. 4 J, R. 20—Object of. 

The object of R. 20 of O. 41, Civil P. C., is not to 
empower an appellate Court to implead a person who 
is interested in the decree of the lower Court and 
against whom no appeal has been preferred and who 
has, therefore, acquired a substantive right and is no 
longer interested in the result of the appeal, to be 
impleaded so as to enable the appellate Court to pass 
a decree against him afresh. 1951 R D 36 (2) : 1951 
All W R (Rev) 22. 

-O. 41, Rr. 20, 4 Jmpleadi; g of person as res¬ 
pondent in appeal — P.iity interested in result of 
appeal — Party should ha\e been iniphaded. AIR 

1952 Bilaspur 3. 

-O. 4 1, R. 20 —* Inlcrc* ted in the result of the 

appeal.” 

Under 0.41, R. 20 an appellate Court is entitled 

to add as a respondent any party not so impleaded 
but interested in the result ot the appeal. T la is power 
would net howexer be exercised if the period of 
limitation as against the pnt> sought to be so added 
has already expired, lor, by reason ol the appeal 
having thus become time-barred against him, such a 
party cannot be said to be interested in the result of 


3* “The Court may.direct that such 

person he made respondent.” 

-O. 41, R. 20 and S. 115 -Power to direct addi- 

tion of party is discretionary— Discretion cannot be 
questioned in revision. AIR 1955 N U C (Ajmer 1 
1259. 

-O. 41, R. 20 —Powers under—Exercise of—Party 

whose name was not disclosed in decree not im¬ 
pleaded as respondent in appeal — Power under 
Exercise of. See Tenancy Laws — U. P. Tenancy Act 
(1939), S. 59. 1965 All W R 549. 

-O. 41, R. 20 — Failure to apply for substitution 

deliberately or negligently. See Ibid, O. R- 4. 
AIR 1954 All 10. 

O. 41, R. 20 — Scope — Appeal lv one c f the 


lartLs affected by’ the decree— Competency- C ourt s 
liscreticn — ‘ Necessary party”. 1952 All L J (he'/ 

129. 

O. 41, R. 20 — Pre-emption suits- Vendor when 


cce.svary party — Appeal. ILR (1930) All 353- 

-O. 41, li. 20 — Addition rf rallies to:appeal — 
Lscretionarv. See Ibid, S. 107. AIR 19o6 
Assam) 1782 (DB). 
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-O. 41, R. 20—Memorandum of appeal—Respon¬ 
dents, who are. 

Where in the memorandum of appeal after ‘Devi 
Das’ the word ‘etc.* was added by the appellant that 
means that the appeal was not directed against the 
respondent Devi Das alone, but also against the re¬ 
maining respondents. Though the other respondents 
were not specifically named in the memorandum of 
appeal if the copy of the decree of the lower appel¬ 
late Court filed by the appellant along with the 
memorandum did contain names of all the respon¬ 
dents, it cannot be said that the other respondents 
besides ‘Devi Das’ had not been made parlies at the 
time of the institution of the appeal. AIR 1952 Him 
Pra 9 (10) (Pt C) (Pr 5). 

O. 41, Rr. 20, 33—Appeal—Necessary parties — 
Sale of ancestral land by D—Suit for declaration by 
reversioner and alternatively for pre-emption — Suit 
dismissed and plaintiff’s first appeal also dismissed— 
Second appeal — Vendee held necessary party to 
second appeal and not another reversioner who was 
added as pro forma defendant because property being 
admittedly in possession of vendee any decree that 
might be passed in second appeal against vendor 
alone would be infructuous. AIR 1952 Him Pra 9 (10) 
(Pt E) (Pr 5). 

—O. 41 R. 20; O. 1, R. 10 (2); O. 22. R. 10 — 
Addition of pirties — Discretion of Court—Transferee 
Pendente lite — Application for being added as a 
pirty at appellate stage-Jf can be allowed. S e Ibid 
O. 1, R. 10 (2). AIR 1965 Madh Pra 275 (DB). 

O. 41, H. 20 — Addition of pirty to appeal. See 
Ibid, O. 1, R. 10. AIR 1955 N U C (Mad) 3155. 

-O. 41, R. 20 - Death of some of non-app?aling 

defendants after filing of appeal — Remaining non¬ 
appealing defendants can tike advantage of O. 4 1 
K. 4-0. 41, R. 20 and O. 22 do not app'v. AIR 1962 
Pat 131 (133 to 137) (Pt A) (I'rs 5, 6, b) (DB). 


4. Adding respondent. 


• —,° 41, R. 20, O. 1, R. 10, S. 146 - Executio 
appeal pending before Supreme Court —Subject matte 

oi appeal mortgaged by judgment debtor-Mortgage 
obtaining mortgage decree and executing same subse 
quent to filing of execution appeal in Supreme Cour 
Auction purchaser can be brought on record o 
appeal before Supreme Court. AIR 1958 S C 399 
™1- on ; Shew Bux Mohata v. Bengal Breweries, Ltd. 
(1961) 1 S C J 322 : 1961 S C D 159 : (1961) 1 S C 1 
680 : AIR 1961 S C 137 (141) (Pt A) (Pr 19) 

9; ?* 20 — Addition of respondent — Whei 

not allowed. 


A respondent cannot be added under O. 41, R oq, 
u f • Lode > merely to suit the convenience of a party 
or to enable it to get round limitation. 1948 R D 424 
Rel. on. 1950 R D 144. ' 


(7 


—;?•2°. O. 1, R. 10 (2) and S. 151-Addin 
espun lent Amendment on grounds having no exLt- 

(Punjmce’ Wi n0t b3 allovved * AIR 1955 N U C 


5. Inherent power to add or transpose parties. 

, ^ Scop 3 Death of one of sever 

paintifls — Inherent power of Court to bring Jeg 

Bom e 22] Ton) ° n rLCOrcL See Ibid> S * 15i - AIR 19 c 

x .. 9* 41,;R. 20 and S. 151 Addition of parties - 
Mistake - Inherent power of Court. 

rhe matter of addition of parties to an appeal is n< 
solely governed by the provisions of O. 41, B. 2i 
r'* 1 • Code, in all circumstances. The Court has ii 
herent power under S. 151, C. P. Code, to ord< 


joinder of persons left out in the appeal even after 
the period of limitation has expired it the omission 
is due to a bona fide mistake. O. 41, R. 20, does not 
prohibit such a course. AIR 1944 Lah 76 (FB), Diss. 
and Dist.; AfR 1927 P C 252, A. r R 1933 Nag 66 ILH 
(1949) Nag 437, AIR 1944 Oudh 9, AfR 1931 Cal 580, 
and AIR 1935 P C 85, Dist; AIR 1029 Mad 343, AIR 
1930 Lah 195, AIR 1941 Lah 402, AfR 1943 Lah 252 
and AIR 1937 Mad 741. Rel on. 1951 Nag L J 156 : 
IPR U951) Nag 372 : AIR 1951 Nag 415 (416) (Pt B) 

O. 41) R. 20 — Addition of pirties to appeal — 
Inherent power to add parties in appeal, bee Ibid, 
S. 151. AIR 1955 Pepsu 62 (DB). 


•.-O 41, R. 20, s. 107 (2), S. 151 , O. j, R. 10 - 

JoTnder of parties in appeal — Bona fide mistake — 
Powers of appellate Court to add party. AIR 1950 
East Punj 355 and AIR 1954 Punj 20, Overruled. 

Per Fu'l Bench — If a party to the original pro¬ 
ceedings is not impleaded in appeal on account of 
a Dona fide and honest mistake on the part of the 
appellant, the appellate Court has ample powers 
under 0.41, R.SrO, C. P. Code, to allow the mistake 
to be rectified and the party to lie added 

S. 107 (2) read with O. 1, R. 10, C P. Code, enables 
the appellate Court to add parti s in appeals in suit¬ 
able cises, but this power must be exercised within 
the period of limitation 


.opaw iram rne provisions ot U. 41, R. 20, the 
appellate Court has inherent powers to permit parties 
ro b.: addea to appeals in suitable case 1 ' an l the 
language of R. 20 of (). 41 is not exclusive or ex¬ 
haustive so as to deprive the appellate Co urt of the 
inherent powers in this respect, air j9c0 East Pun) 
855 and AfR 19)4 Punj 20, Overruled; AIR 1^44 
Lah 76 (EB); AIR 1933 L i h 825 and Af ■' 1935 \ ah 
803 and AIR 19 8 Lah 35 and AIR 1937 All 82 an 1 
AIR 1937 All 243 and Aid 1941 Rang 236 and AIR 
19*1 L Rang 6L Diss. from. Notified Committee, Buria 
v. Cjbind Ram Lachhman Doss, 61 puM I R . 

fLR (1959) f in a j 1066 : AIR 1959 Punj 277 (%?) 
(Prs 50, 51) (FB). " 


6. Pow er to pass decree against party. 

-O. 41 R. 20- Decree for pre-emption against 

vendor and vendee—Appeal by vendee alone-Power 

of court to reverse decree as against both. 1951 R D 

48 . 


® O. 41, Rr. 20 and 33 Trial Court absolving 
party 1 r mi 1 lability —- Appeal bv aggrieved party — 
J ; arty absolved from liability by trial Court not made 

respondent Power of Court to pass decree against 
such party. 




— , 




... I I - 1 -appuicliC 

wouit to implead a party as a supplemental respon¬ 
dent only if he is interested in the result of the appeal 
j-e.» if he is to be affected by any decree or order to 
1)3 pissed in the appeal and not otherwise, and that 
the interest must be determined with reference to a 
time when he is not brought on record. It cannot be 
pouted that such a respondent continues to have anv 
interest in the appeal if the decree in his favour had 
became final by reason of an appeal not having been 
presented agunst it. The power of a Court in this 
behalf must be sought within the ambit of () 4[ 
R. 20. There is no inherent jurisdiction de hors this 
pre-vision of law. 5. 151, C. P. Code, cannot come into 
operation in regard to a matter for * Rich a specific 
provision is unde which alone could govern such i 
matter If a party to the suit is aggrieved by a jud<r. 
ment of a trial Court which exempts one of the defen¬ 
dants from liability and if the appealing party had 
not chosen to introduce him as one ot the respondents 
R is open to him to invoke S. 5 of the Limitation Act! 
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f lic expression ‘appeal’ connotes the subject- matter 
of the appeal and cannot be equated to the subject- 
matter of the Miit. ft follows that the supplemental 
respondents cannot be regarded as paities interested 
; n the result of the appeal even after they are brought 
on record. 

it is no doubt true that the .range and sweep of 
O. -11. R. 33, C: p. Code, is wide but that does' not 
follow that all (he provisions of law should be abro¬ 
gated to give effect to the opinion of an appellate 
Court that a decree should be passed in a particular 
way. These powers can be exercised only consistently 
with the other statutory provisions and they cannot 
be used to the detriment or prejudice of a person 
against whom the suit was dismissed in the trial Court 
in respect of which no appeal was preferred, in the 
lower appellate Court. ( he Court cannot subscribe to 
the vievv (nat O. 4 1, R. 33. either control s or overrides 
O. 41, R. 20. Whatever might be the amplitude of the 
jurisdiction of a Court to render justice between the 
parties and to pass decree in favour of an absent res¬ 
pondent. it is difficult to lav down that it could be 
exercised so as to prejudice an absent respondent. As 
a corollary, it must beheld that O 41, R. 33, does 
not enable a Court to add a party for the purpose of 
giving a decree against him if it could not be done by 

virtue of O. 41, R. 20, C. P. Code A f R 1937 All 82; 
AIR 1926 Cal 1042; AIR 1927 PC 252; AIR 193LCal 
738 ; AIR 1926 P. C 34, Red. on. (1895) i L R 19 Mad 
151; AIR 1933 Mad 806, Diss. from; AIR 1920 Mad 120, 
Disting. Palacherla Anandu v. Malipudi Acharyulu, 
1958 Andh L T 875 : (195S) 2 Andh W R 196 : I L R 
11953) Andh Fra 525 : AIR 1958 Andh pra 743 (748 
749, 7 50) (Pt BJ (Prs 22, 23, 27, 29) (FB). 

-O. 41, Rr. 20, 4-Decree for pre-emption against 

vendor and vendee — Appeal by vendee alone— Power 
of Court to reverse decree as against both. I L R 30 
Pat 606 : AIR 1951 I at 5S2 (5S3) (Prs 7, 9,10). 

7. Effect of non-joinder. 

-O. 41, R. 20—Effect of non-joinder 

An appellate Court commits an error cf procedure, 
which might vitally affect his order, in proceedings 
to dispose of the appeal without first determining the 
question whether t le appeal was competent without 
the addition of parties who were vitally interested in 
the order appealed against. AIR 1953 Ajmer 55 (56) 
(Pr 3). 


— O. 41, R 20— Addition of respondent after limi- 
mitation — Sale in execution confirmed— Judgment- 
debtor's application to set aside sale on ground that 
property was not liable to sale under S. 60, dismissed 
after contest hv decree-holder and auction purcha¬ 
ser—Appeal—Failure to implead auction purchaser 
within limitation —Appeal cannot proceed as being 
defective. 

Held, on facts (i that the prayer for adding the 
auction-purchaser as party respondent could not be 
allowed as no good case for allowing it had been 
made out. (ii) that the appeal was defective in form 
inasmuch as the auction-purchaser who was vitally 
interested in the purchase and in whose favour the 
sale had been confirmed was not impleaded in the 
appeal and in his absence it was not possible to pass 
any order that will adversely affect iiis interest. AIR 
1961 All ITS (179) (Ft A) (Frs 6, 7). 

-O. 41, R- 20 — Appeal —Parties —Failure to im¬ 
plead proper but not necec5sary paities — If fatal. 
See U. P. Tenancy Act, S. 275. 1952 R D 209. 

-O. 41, R. 20—Suit under S. 49, U. P. Tenancy 

Act — Appeal — Omission to implead Zamindar — 
Effect. 

Where in a suit under S. 49, U. P. Tenancy Act, 
the zamindar takes up a cleai and definite attitude 


against or in favour of the claim of a party and bv 
the success of the appeal that attitude of the zamin¬ 
dar-is liktly to be affected, he should be impleaded 
and is a necesiary party in appeal, but if by the suc¬ 
cess of that appeal, the zimindar's attitude in favour 

ot the party remains unaffected, the defect to implead 
him in appeal should not be held to be fatal. Case 

1952 R D <BR) 64 ! 1952 All W R (Rev) 47* 
1952 All LJ (Rev) 35. ' 


O. 41, R. 20 — Second appeal — Parties — One 
appellant not joined in first appeal —If maintainable. 

In a suit by P claiming to be the successor of the 
decesased Mahant, the Executive Officer who was 
appointed in the scheme framed by the Endowment 
Board, applied to bring on record i he Mutt as plaintiff 
No. 2. It was rejected but on applying again the Mutt 
was impleaded as defendant No. 2. Then the Execu- 
tive Officer made an application for tiansposition 
which also was rejected and P’s suit was dismissed on 
a preliminary question. In appeal also he was unsuc¬ 
cessful. Second Appeal was then filed by P and 
defendant 2 Mutt jointly. On contention that second 
appeal was n r >t maintainable in view of the second 
appellant not having preftrred or joined the plaintiff 
in preferring the first appeal : 

He el, that the figuring of the plaintiff as a co- 
appeilant in second appeal was sufficient for the 
maintainability of the second appeal. AIR 1958 Andh 
Fra 494 (495) (Ft A) (Fr 6) (DB). 

0.41, R. 20—Decree against firm and certain 
persons as partners —Appeal by one without implead¬ 
ing firm. Maintainability. See Ibid, O. 21, R. 50. 
AIR 1958 Bom 445. 

- 0.41, R. 20— Joinder of paities—Powers of 

appellate Court — Inherent power. See Ibid, S. 107. 
C5S) 02 C W N 290. 

O. 41, R. 20—Scope —Effect of non-joinder — Suit 
by defeated claimant under O. 21, R. 63 — Suit dis¬ 
missed — Judgment-debtor impleaded as defendant 
in suit not made* party to appeal —Appeal not pro¬ 
perly constituted —Decree of appellate Court allowing 
appeal cannot stand. See Ibid, O. 2', R. 63. AIR 1957 
Ker 114. 


O. 41, R. 20 — Necessary party — Test. 


The test determining whether a person is a neces¬ 
sary party to an appeal or not or whether the appeal 
can proceed in his absence is mainly whether in the 
event of the appeal being allowed as against the 
remaining respondent cr respondents there would or 
would not be inconsistent decrees in the same litiga¬ 
tion in respect of the same subject matter. The 
principle has always b:en accepted that if the appeal 
succeeds which will lead to incongruous position ot 
inconsistent decrees on account of a particular person 
not being made a party in the appeal even though he 
was a party to the suit itself, the entire appea 
must fail. 


To an appeal preferred by the claimant b’°[ n 
decree passed by the trial court in favour or t 
decree holder in a suit hied by him under O. ~ ' 
R 03 for the benefit of both himself and the F 11 
decree-holder against his judgment- debtor, 

claimant and the joint decree holder, in adoi i 

the decree-holder, both the judgment-debtor 
tlie joint decree-holder are necessary parties, n 
absence the appeal is bound to fail as a w ' 
otherwise it will lead to totally inconsistent pos 

AIR 1933 S C 521, Distinfi. 25 Cut L T 315: U* 
(1959) Cut 205 : AIR 1959 Orissa 31 (32) (Pt • 

(Prs 7, 8) (DB). . 

- o. 41, R- 20 - Arts. 12, 142 and 144, 

Act (1908)-Redemption by mortgagor-intern 3 
by mortgagee - Suit for declaration and confirms 
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tioo of possession — Limitation — Necessary parties. 

See Limitation Act (1908), S. 12. AIR 1952 Pat 421 
(DB). 


" O* 41, R. 20—Necessary party—Decree purport¬ 
ing to be in favour of one ot two plaintiffs — Other 
plaintiff not shewn as decree-holder — Appeal by 
defendants against former alone — Maintainability. 

The decree of the trial court purported to be in 
favour of A alone and B, who was impleaded as a 
plaintiff subsequent to the filing of the suit, was not 
shown as a decree-holder in the decree-sheet. In the 
heading of the judgment also the the name of A alone 
occurred as the plaintiff. The defendants having 

filed an appeal against A alone in the District 
Court: 

Held, that under the law it is the decree tha 1 is 
appealable and the defendants merely wanted to 
6^1 r id of the decree as framed or drawn up by the 
trial Court; they were aggrieved by this decree and 
not by what the decree would have been if correctly 
framed — correctly according to the plaintiff. In 
order, therefore to get rid of this decree the only 
necessary paity as a respondent was A. It was not 
at all necessary for them to implead B because the 
deere-sheet did not show him as one of the decree- 
holders. In these circumstances the appeal as pre¬ 
erred in the Court of the District Judge was not 
detective or incompetent. 

Held, further it could not be argued that, because 
the defendants knew that B had also been later im¬ 
pleaded as a plaintiff along with A, therefore, the 
cleundanls should have known that the decree was 
intended to have been passed both against A and B. 
and that trie defendants should in the circumstances 

« a A e< * R cdh of them as respondents. AIR 
19o9 Punj 49 (50) (Prs 6, 7, S). 


O. 41, R. 20 Effect of non-joinder. 

Q th , e !; i8hts °f parties are the appeal in 

a ca.e of abatement by reason ol non joinder of a 

necessary party abates ‘in tofo’ ano not in part. 55 

Pnn L R 449: AIR 1954 Punj 20 (21) (Pt B) (pr 4). 

[Overruled on another point in AIR 1959 Punj 277.', 

O* 41, R. 20 Parties — App°al—Absence of 

petert — P Htv*3 ^ k appeal and P“i«on' ">com- 
pcteid I aity agnnst whom appeal had become time 

aarred cannot be added as re’pondent (1951) 21 

i‘ 3 ). w ' A,n 1950 Ea " P “ i i! 

" °- 41. B- 20 and O. 2!, R. 15—Joint dicree-O- e 

decree-h 0 lde r applying far execution - Preemptijn 
i that he applies for the benefit ol other also—Non 
app y.ng decree-holder is still party -Judgment 
debtor cannot object - All such decree-holdfrTare 


——O. 41, R. 20 and O. 32, R. 1 - Suit by minor — 
Real party to suit is minor - Joinder of next fHetid 

(RaO 28 ~ appea 1S not enough. AIR 1955 NUC 


persons benefited by'the'older ’-Appeal" muTf *4 ° f 
not properly constituted. AIR 1955 NUC (xby-Co) 


ri • i^* 4 1 > B. 20 Effect of non-joinder stated c p ,. 
Ibid, O. I, R. 10. AIR 1953 Trav-Co 447. See 


O. 41, R. 20 — Effect of non.joinder. 

In an appeal against the order ol the Registrar re 
fusing to reject as out o< time an opposition to an 
application tor registration of a trade-mark, the 
P rson who gave the notice of opposition is a neces¬ 
sary party and an appeal without hirn on the record 


(Pt n C) d (pi y 0) C ?DB) t . Uted ' A,R 1952 TraV ‘ C ° 77 l78) 

O. 41, R. 20 — Effect of non-representation of 
respondent of unsound mind by guardian. See Ibid, 
O. 32, R. 3. AIR J954 Vind Pr a 1? 


8. Limitation. 


O. 41, R. 20 — Suit under Tenacy Act. 

Necessary parties — Addition of Government as 
respondent in appeal — Application for addition 
made beyond time — S. 5, Limitation Act, held no 
bar—■ See Tenancy laws — Banaras State Tenancy 
Act (3 of 1949), S. 32 (2) 1956* All L J 760. 

P* 41, R. 20; S. 151—Addition of parties — After 
expiry of period of limitation — Rower of Court. 

\\ here the emission on the part of the defeedants- 
appellants to implead as respondents the legal re¬ 
presentatives of the deceased plaintiffs or the sub¬ 
sequently added plaintiffs w r as due to the error in 
the decree and the judgment which did not show 
these persons as co plaintiffs such persons can be 
impleaded as respondents under O. 41, R. 29 even 
atttr the period ot limitation for preferring an appeal 
had expired. Further the High Court has ample 
pou d uncer S. 151 to add a respondent to the apnea 1 
even alter the expiry of the period of limitation pre¬ 
scribed tor the appeal against him if in the peculiar 
circumstances of the ca'e before it, it thinks fat to do 

in J £' 1} C 4( 5 5 and AIR 1922 P C269 and AIR 
19 / Rom 401 and AIR 1937 Mad 741 and AIR 1941 

n °w AIR 1927 P C252 > Dist. AIR 1961 
J & K 9 (10, 1') (Rrs 4, 5, S) (DB). 

‘O* 41, R* 20 and S. 151 Impleading of person 
pirty or not party to suit at appellate stage —Powers 
or appellate Court Memo ot second appeal in name 
cd deceased respondent due to w r rong copy of Judg- 

IT l e . nt T fp 1 ?fading of wddow of deceased—Question 
ot bmdation will not arise — Limitation Act (1908), 

joo 2 ATp L \ n r»L tat [°f n n * Act ( !963 )» S 21. AIR 1934 Lah 

PuAqji 1 r‘r h \a }- 7 ',( UR 1951 Na 8 413, Rel on; 

ai - K io- 9 o \.d 3 (3 FolL A IR 195s Cal 631 and 
AR, 1959 M P 5, Disting. 1905 Jab L J 7S1. 

~7,9- d' R. 20—Addif'on of parties - Eimitation 
— (Limitation Act (1908;, Art. 181). 

V, lure the heirs of one of the decree holders were 
made parties to the execution proceedings out of 

which the appeal arises but are not made parties to 
tlm appeal they being co-decree-holders are inte- 

naVrlo- 111 the , r i esu, . t of . tRe a Ppeal and can be made 

um’er o en u‘l n et oa e r° f u‘ e liearhlg of the appeal 
urioer O. 41, R. 20. In that view of the matter, the 

question of limitation under Art. 181 of the Limita- 
(Pt B ') (p r d 5j eS ( D %. a '‘ JC ^ a "' AlR 1859 Pat 25S (260) 


9. Addition of parties in second appeal. 

" O. 4], R. 20 Zarnindar letting out land to 
certain persons after ejectment of plaintiff—Persons 
l -nplea Jed in lower Courts hut not in second appeal— 
Persons held ought to have been impleaded in 
second appeal being necessary parties, even though 
they did not contest suit in courts below’. See Ten- 

1952 RD (Fir 213 TeCai,Cy A< * U? ° f 1939) ’ S ‘ 267 - 


. . ^ - 4I,R-20 Parties— One of appellants not 
joined in first appeol — Second appeal held was 

(Pr'eHDB). 6 ’ AIR 1858 A " dh Pra 494 (495) < Pt A) 


—-O. 41 R. 20 — Second appeal — Legal renresen 
CaZ, °p d . ecea . ce ^ plaintiffs not impleaded hi trial 

Court - Parties in first appeal also parties in «econr 
n PPCa O 2 | e ^°3 d A app ^U s p pr °P erl y constituted. Sei 

iDici, w. zz, n. 5. AIR 10oe> Pepsu 62 (DB). 
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CIVIL PROCEDURE CODE (1908), O. 41, R. 20, Note 9 


■ O. 41, R. 20 — Second appeal — Members of 
iarwad impleaded as defendants — Appeal by 3rd 
defendant — Order enuring to benefit of all defen- 
dants — In second appeal only third defendant im¬ 
pleaded as respondent — Appeal not maintainable. 
See Ibid, O. 1 , R. 10 . AIR 1953 Trav-Co 447. 

ORDER 41, RULE 21 


Vo-o S T ra T iS /?> again and heard on the matter. 
19o2 All L J (Rev) 170 : 1952 R D 331. 

. Appeal heard in part and await¬ 

ing respondent s arguments — Absence of parties at 
adjourned date of hearing — Courses open to Court— 
lower of Court to dispose of appeal on merits. See 
Ibid, O. 41, R. 17. AIR 1965 Andh Pra 185. 


• “O. 41, R. 2 1 —Applicability to Industrial Tri- 

7^ / AC S A e f Industrial Disputes (Appellate Tribunal) 
Act (1950), S. 9 (I). AIR 1958 S C 79. 

7 2 L—Respondent’s counsel dying pend¬ 

ing appeal “-Respondent not informed by Court — 

Appeal decided ex parte — Respondent entitled to 
get appeal restored. 


W here a respondent to an appeal files a vakalat- 
nama of his counsel, it is the duty of the counsel to 
look alter the case and when the counsel dies it is 

.1 * _ 11 , ? i i . * 1 ^ e respondent 

directly tliat his counsel was dead and arrangement 

ior another counsel may be made. If this is not done 
and the appeal is decided ex parte, the respondent is 
entitied^to get t.ie appeal restored under O. 41, R. 21 . 
AIR 1959 All 750 (Pr 1 ). 


O. 41, R. 21 — Rehearing of appeal — Minors noi 
properly represei ted — Ex parte decree — Right ol 
minor co get decree set aside is not taken awa> -Thev 
can proceed under O. 41, R. 21—Doctrine of merger 
of lower Court decree with that of appellate 
^ourt decree does not apply. AIR 1955 N U C (All, 


O. 41, R. 21 Re-hearing of appeal heard 
parte — Summons by aftixture—Rr. 74 and 75 
Revenue Court Manual — Non-observance of 
H due service — Knowledge if prevents re-hearii 
Finding on the point of r e s judicata — Applic 
bility to — Material injustice - Revision. 


. The trial Court dismissed a suit as barred by res 
judmata because of a prior decision in a civil Court. 
Ihe Additional Commissioner finding service bv 
amxture and knowledge of the respondents as to date 
of hearing, set him ex parte, decided that the suit was 
not barred by res judicata, and passed an order of rel 
mand directing the trial Court to dispose of the suit on 

ni i 6 defendant respondent applied under 
U. 41> K. l 1 ior a re-hearing on the ground that he was 

not served and the same was refused. Hence the revi¬ 
sion. 


Held : The only relevant matter to be considered in 
an application for re-hearing under O. 41, R 2', 
Civil P. C., is whether the respondent had been duly 
served; and if so whether he was prevented by suffi¬ 
cient cau^e from appearing at the hearing of the 
appeal. It he was not duly served that by itself is 
suftment to entitle him to a re-hearing. Knowledge of 
the date of hearing as preventing the right to set aside 
is specially provided for in applications under O. 9 , 

R. 13; absence of such a provision in O. 41, renders 
knowledge immaterial. 

Under R. 74 o: the Revenue Court Manual, service 
by affixture to the outer door of the house of the res¬ 
pondent is justified il he could not be found at his 
place ior 2 4 hours after the process-server reaching the 
place. Affixture at hisemployer’shousewillbeluffi- 
cient it he happens to carry on his business usually 
there. But R. 75 requires that the process-server 
snould take an acknowledgment of such affixture 
from certain specified persons which had not been 
done in this case and no explanation is also forth¬ 
coming. Hence it is not due service. 

Setting aside the ex parte finding that the suit is 

aired by res judicata, is material injustice in so far as 
ne uould not be entitled during the trial of the other 


3J, It. 'ZL 


oumcienc cause — What consti* 
tutes District Judge, Kurnool, withdrawing appeal 
to his own file suo motu from Additional District 
Judge, Adoni No notice to respondent given — 
Respondent absent on date of hearirg — Respondent 
unable to engage counsel also as he fell seriously ill— 
Respondent held had sufficient cause for being absent 
on date of hearir g. See Ibid, O. 9, R. 13. (1961) 1 Andh 
W R 212: 1961 Andh L T 473. 


® ~ O. 41, R. 21 — “Duly served” — Substituted 
service may or may not be due service — (Limitation 
Act (1908), Arts. 104 and 169)—(Words and Phrases). 
See Ibid, O. 9, R. 13. AIR 1957 Andh Pra 1 (FB). 

O. 41, R. 21 — Essentials — Value of affidavit by 
process-server — Respondent alleging non-service — 
He must prove the same and also that his application 
is made within 30 days of knowledge of decree. 
See Ibid, O. 5, R. 19. 1957 Nag L J (Notes) 159. 


O. 41, R. 21 — Procedure for hearing of appeal 
under S. 9 (3) cf M. B. Sthan Niyantran Vidhan — 
Applicability. See Houses and Rents — Madhya 

Bharat Sthan Niyantran Vidhan, S. 9 (3). AIR 1955 
N U C (Madh B) 4320. 

O. 41, R. 21 —Sufficient cause — Application to 
set aside ex parte decree and restoration of appeal for 
rehearing — Discretion of Court — Counsel reporting 
no instruction — Case on facts. AIR 1955 N U C 
(Mad) 3 441. 


O. 41, R. 21—‘Sufficient cause’ — Discretion of 
Court. 

When an advocate reports no instructions, it can of 
course in the large majority of cases be presumed that 

the client had made no response to more than one 

call for the balance of his fees. In cases of this kind 
a final opportunity may well be afforded in the form 
of a Court direction to the advocate to send a regis¬ 
tered letter to his defaulting client that he will report 

no instructions to the Court if he does not instruct 

him or himself attend Court on the adjourned date. 
It is not possible to lay down any hard and fait rule. 
A human approach of the kind by Courts instead or 
disposing of appeals ex parte and applications to 
rehear them too strictly in accordance with the 
requirements of O. 41, R. 2L. which taken literally 
has no real relation to conditions which now exist, 
will do something to bridge the gulf between the 
urban lawyers and the village, which the Bench and 
the Bar should do their beT to achieve. AIR l9o J 
NUC (Vlad) 2441. 

Q-O. 41, R. 21, S. 151 —Inherent power to order 

rehearing — Respondent having notice of hearing 
His counsel appearing but refusing to take part in 
hearing and arguments —Decree passed—Application 
for re-hearing of appeal under O. 41, R. 21 read witn 
S. 151 is not maintainable. See Ibid, S. 151. AIR 19a 
Mys 55 (FB). 

-O. 41, R. 21—Respondents held ex part e "~Subse- 

quent transfer ofappeal — Notice—Necessity. Seeioi , 

S. 24. AIR 1955 NUC (Orissa) 4569 (DB). 

-O. 41, K. 21 — 'Duly served’— Respondent, East 

Indian Railway—Notice sent to Chief Administra 
Officer, East Punjab Railway — Information of no n 
given to Chief Commercial Manager, East I n , 
Railway, Banares Cantt.—If due service. See i 
O. 5. R. 12. AIR 1956 Pat 511 (DB). 


CIVIL PROCEDURE CODE (1908), O. 41, R. 21 


“O. 41, R. 21—Dismissal of appeal—Restoration— 
Notice—Absence of — Effect — Respondent's right to 
apply for rehearing under O. 41. R. 21. See Ibid, 
O. 41, R. 17. ILR (1959) 9 Raj 899. 

ORDER 41, RULE 22 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 22 ) 

1. Scope and applicability of the rule. 

2 . Respondent may support decree without filing 

cross-objections. 

•3. \Vhat objections can be raised by way of cross¬ 
objection and when. 

4. “Which he could have taken by way of appeal.” 
See also Ibid, Note 3. 

5. Cross-objections in second appeal. 

6. Cross-objections in appeals from orders. 

7. Cross-objections in Letters Patent appeal. 

8. Cross-objections in revision. 

9. Who may file cross.objections. 

10. Cross-objections by pauper respondent. 

11. Against whom cross-objections may be filed. 

12. Cross-objections against co-respondent. 

13. Omission to file cross-objections. 

14. Grounds not raised in cross-objection not to be 

raised at the hearing. 

15. Omission to serve notice of cross.objection. 

1G. Effect on cross-objection, of withdrawal of 
appeal or its dismissal for default. 

1/. El feet on cross-objection, of abatement of 
appeal. 

IS. Limitation for cro^s-objection. 

19. Second appeal. 

1. Scope and applicability of the rule. 

41, R. 22-Appeal by special leave-Powers 
ol Supreme Court—Respondent if can be allowed to 
support judgment in his favour even on grounds 
found against him. AIR 1959 S C 93 and A I R 1954 

, . iaL°’ Overruled — See Constitution of India, 
Art. 130. AIR 1905 S C 6G9. 

® 0,41, R. 22 —Applicability to Election petition 

bee Constitution of India, Art. 130. AIR 1959 S C 93* 

[Overruled in AIR 1905 S C 009.] 

■S O 41, R. 22 — Applicability— O. 41, R. 22 has 
no application to an appeal by special leave granted 

All^igs-fs C 3 513 See Constitution of Inclia . Art. 130. 

[Overruled in AIR 1905 S C 009,] 

O. 41, R. 22 (1)—Notice of date fixed for hearing 
appeal served on respodent on 2-1- 1951-Respondent 
asked o argue appeal on 11-1-1951 - This is directly 

5 g (2) (effrr4 l ) 0nS ° f °' 41, R - 22 ’ A 1 H 1953 Ajmer 
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rring in S. 45 be held to include the word “cross- 
objection.” 1952 All W R (HC) 428 : 1952 All L J 
524 11952 R D (BR) 360 i A I R 1953 All 01 (62) 
(Prs 5, 6) (DB). ' 


O 41 R. 22 — Vakalatnama filed in appeal holds 

good for cross objection also. 1931 All L J 514. 

O. 41, R. 22 — Applicability — Provincial Tricol 

nty C of 0 Ct 4 l y H° 2 .f' c 5 p ct °p iect . ion . s T Applicabi-* 
Act (1926), S. 75 AIR 1954 aIT^ r ^ vlncia ^vency 

—O. 41, R. 22-Applicability to proceedings under 
fi-J P V LnC “? lber V d Estates Act — (Debt Laws — 

and 47 and m i e 6) Estutes) Act 125 of 1934,1 Ss - 45 

Inasmuch as the filing of a cross objection is in- 

consistent with the piovisions of S. 47, O. 41, R. 22 is 
Lot applicable to the proceedings under the Encum¬ 
bered Estates Act, nor can the word “appeals” occu- 


“ 0.41, R. 2 1 — Hyderabad lagirdar Debt Set¬ 

tlement Act (12 of 1952), Ss. 47 and 51 — Appeal 
hied under S. 47—Cross-objection filed by the respon¬ 
dent in the appeal is maintainable — Ss. 47 and 
49 by providing for appeals exclude the application 
of C. P. Code only in respect thereof and not of 0.41, 
R. 22, C. P. Code. See Debt Laws— Hyderabad Jagir- 
dar Debt Settlement Act (12 of 1952), S. 47. (196*4) 1 
An W R 290 : AIR 1964 Andh Pra 365 (DB). 

— O. 41, R. 22-Cross appeal or cross-objection — 
Right of — Leave granted to one of parties to appeal 
to Supreme Court — Other party whether automa- 
tically entitled to leave though pecuniary valuation is 
not satisfied. See Constitution of India, Art. 133. AIR 
1957 Andh Pra 352 (DB). 

7,0* 41, R. 22—Cross objections in appeal— Right 
to tile. See Elections —Representation of the People 
Act (1951), S. 110.A (2). AIR 1959 Assam 12S (DB). 

O. 41, R. 22 —Right to file cross.objection. 

• 4 s u ?^ er S. 3S of Bengal Money Lenders Act, 
rig^it of appeal is given to an established Court, 
namely, the Court of the District Judge, and nothing 
is staled in S. 38 (3) expressly as to the prccadure of 
the appeal, under the ordinary procedure in O. 41, 
R. 22 the respondent will have a right to file a 
cross-objection. See Debt Laws — Bengal Monev- 

03B) erS ACt (1 ° ° f i940) ’ S ' 38 (3 ' # AIR 1950 CaI 372 


O- 41, R. 22 —Appeal against award - Respondent 
can hie cross objections under O. 41, R. 22, Civil 

Jab L MOSS and Acquisition Act ( 189q )> S. 54* 1961 

41, R. 22 Applicability — Election petition — 
Cross-objection in election appeal-Tenability. See 
Representation of the People Act (1951), S 110. A 
AIR 1959 Madh Pra 58 (DB). ’ 

77 O* 41, R. 22 —Scope-Does not confer right to 
hie cross-objections. See Tenancy Laws - Madras 

(ofl 3 fi uo? ane Conversion into Ryctwari) Act 
(1.0 of IMS), S. 51. AIR 1955 NUC (Mai) 2133(DB). 

o~7i«‘ A 41 k R *' 22 — Applicability — Appeal under 
a. llo-A, Representation of the People Act — Memo¬ 
randum of cross-objections—Permissibility. See Repre- 

1958 Orissa 207 (DB)^ ACt <195U S ‘ 116 A> AIR 

n i ?AU R ‘ 22_Dut >es of the appellate Court. 1957 
DLJli 62. 

22 > S. 2 (2)— Appeal by Government in 
acquisition proceedings-Crosf-objections by owner 

i/ • e ..P r0 . psrty , acquired — Maintainability—E. P. 
Requisitioning of Immovable Property (Temporary 
Powers) Act (43 of 1948). S. 5 (fj-Punjab Requisi. 

(lTof g 1953) S AC ,T ,S,ti0n ° f Imn,ovabIe F^Perty Act 

There is a sharp distinction between a decision 
which is pronounced by a Court in a cause which 
it hears on the merits, and one which is given by it 
in a proceeding under the Acquisition Act for the 
filing of an award. The former is a judgment, decree 

or order rendered in the exercise of its normal juris¬ 
diction as a civil Court, the latter is an adjudication 

cLrtffi&ft'Sr' ” ilh "" ‘'"n'Una.ur ol .he 

n.^pSS,:rs ,l ih^jir , oj*!KiS' 

ceeding does not suffer a change when theih 

pSA I'whe” ■ PP '"' ,,e Trlb " ,,al ' “<*" 
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CIVIL PROCEDURE CODE (1908), O. 41, B. 22, Note 2 


Hie appeal in an acquisition proceeding under the 
1 unjab Requisitioning and Arquisition of Immovable 
1 roperty Act. 1953 is not an appeal against a decree 
as Qe a 1 1 e(1 in S. 2 (2), Civil Procedure Code, even 
though the award is by the District Judge, to whom 
the matter is referred not as a Court but as a persona 
oesigData 1 he respondent in such an appeal, there* 
ore, cannot file cross-objections as provided in O. 41, 
'• -- of Civil P. C. The only remedy open to a 
P j rt> not satisfied by an award is to apply for modi- 
ncution tnereof by preferri ig an appeal under S. 5 (f) 

1? East Punjab Act 43 of 1948. AIR 1958 S C 
94,, Foil. 19G3 Cur L J 272 (Punj). 

2. Respondent may support decree with¬ 
out filing cross-objections. 

® 0-41, P* 22 — Scope — Appellate Court can 

give relief to respondent as against other respondents; 
nling of cross-objections bv respondent not a 1 wavs 
necessary. See Ibid, O. 41, R. 33. AIR 1903 SC 1510. 

~ O. 41 R. 22— Scope — Respondent may support 
decree without filing cross-objections. 

Hule 22 (1) of O. 41, Civil P. C„ makes it clear that 
a respondent is entitled to suppoit the decree of the 
lower Court on any of the grounds decided against 
hum. In other ^ words, in supporting the decree he 
can challenge tne findings of the lower Courts even 
without filing a cross-objection or cross-appeal. 

There foie, where there was nothing in the decree 
oi the trial Court on which a cross-objection could 
ha\e been taken, refusal to allow the respondent to 
question the correctness of the finding of the trial 
Court on other issues, only because no cross-objecti >n 
or cross-appeal was made is not justified. 1952 All 
L J (Rev) 173 : 1952 R D (QR) 34/. 

O* 41, R. 22 (1) Scope — No cross-appeal bv 
respondent — No cr,,ss objections too —- Oueslion of 
correctness of findings agai .st. 

Rule 22 of O. 41, Civil P. C., makes it clear that'the 
respondent can support the decision of the Court 
belo.v .)> challenging the findings c f (he s* id Court 
against him even though he has not fibd any cross¬ 
appeal or even preb rred cross-objections* in the 
appeal by the appellant. 1952 All L J (Rev) 173 • 
1952 R 1) 34 -9 ; ’ 


z Pr^'i ^ >Plied)ili> Decree in favour 
ot del on cl ant — Some findings against defendant — 
Defendant filing objections to findings — It ciuss- 

objectioiis — Court-fee. 

io. seeking to support a decree, the filing of cross- 
oojection by the defendant is not contemplated bv 
O. 41, 1 v. 22, Civil Procedure ( ode. The wide power 
available to a defendant who has no light of appeal 
or to file c;oss-ohj( c'ions, and agahisl whom there 
is no decree, makes it abundantly clear that if the 
defendant nevertheless chooses to file anv objections 
to findings (which arengiinst him) it could be onlv 
by way rf abundenti cautela. In such cases even if 
he chooses to call it a petition or affix a court fee of 
Rs. 2 that does not entail any further liability to pay 
court fee treating it as cross-objections. As Mich no 
court fee is payable on the petition of objections to 
the findings filed by the defendant, and that is not 
m the nature of cross objections to anv part of the 
decree and does not therefore seek anv reRef for 
which court-fee need be paid. AIR 19<3 Mad 698 
(I' B); AiR 1922 All .80, Rel on ; AIR 1933 Rah 678, 
Dist. (I939J 2 Andh W R 452 : 1930 Andh L T 96. 

" 0.41, R. 22(1)-—Scope — Objection to finding 

by respondent without filing cr-jss-objeetion. 

Where the suit was dismissed whollv and the 
eeree was entirely in favour of the respondent, 


though the hnding on question of limitation was> 
against him he can in appeal by the appellant raise 
objection to the finding on the question of limitation 

ion UP 1 c 1 !? c ™*s-o:)jection or cross-appeal. AIR 
1^39 bang^59, Rel. on. AIR 1954 Bhopal 21 (22) 

di -9-a**’ ~Appeal by defendant — 

rlaintitt not filing cross-objections — Can support 

decree on grounds decided against him as respondent 

AIR 1957 Cal 360 (362) (Pt B) (Pr 8) (DB). 

O. 41 R. 22—Scope — Respondent may support 
decree without filing cross-cbjections. See Ibid, 0.41, 
R. 2. AIR 1953 N U C (Madh B) 5633. 

"7^- ~~ Respondent may support decree 

without filing cross-objections — Cross-objections 
w hen necessary stated. 

, Under O. 41, R. 22, a party in appeal can support 
ttie decree against him in the Court below and for 
inis no cross-objections are necessary. Cross-objec¬ 
tions or cross appeals are filed against the decree and 
mere criticism of judgment cannot be allowed to be 
filed as a petition as cross-objections. It is only when 
a party wants a decree for some higher right which 
he desired to have, but which had not been granted 
to him, that he has to file cross-objections or cross¬ 
appeal against the decree. So when a suit has been 
dismissed in its entirety, on the plaintiff’s appeal the 
defendant has not to file cross-objections if he desires 
to support the decree on grounds decided against 
him. A I R 1922 Pat 483, Relied on. MBLJ 1955 
II C R 2192. 

“O. 41, R. 22-Suit dismissed with adverse finding 
against defendant — Appeal by plaintiff — Appellate 
C ourt cannot refuse to consider question decided 
against defendant respondent on ground that no cross* 
objections were filed by defendant. 1963 Jab LJ 
113 : 1962 M P L J (Notes) 143 : A I R 1963 Madh 
Fra 1.5 (17) (Pt C) (Pr 10). 

-O. 41, It. 22—Appeal by Returned candidate un¬ 
seated by Tribunal — Respondent can support the 
decision of the Tribunal on grounds decided against 
him—W hole case is re-opened in appeal — No viola¬ 
tion of Art. 3_9 (b) of Constitution involved. See 
Representation of the People Act (1951). S. 116- 
A I R 1961 Madh Fra 127 (DB). 

O. 41, R. 22 -Election appeal — Respondent can 
support decree of Tribunal even on ground decided 
3g u 'St him by it—Right not dependent on his having 
filed any cross-objections. See Representation of the 
People Act (1951) S. 116 A (2). AIR 1963 Mys SI 
(DB), 

O. 41, R. 22 -Scope — Respondent may support 


-. -.- 1 - -- 

decree w ithout filing cross-objections. 

L aider O. 41. R. 22, a respondent supporting the 
decree appealed e gainst on grounds decided against 
him but not attacking the decree is not required to 
file cross-objections. Hence a defendant against w hom 
a suit is dismissed need not file cro^s objections witn 
respect to any finding that may have been agan s 
him and he can attack such a finding in support oi a 
decree in his favour without filii g any cross-objec¬ 
tions. 17 Mys L J 481, Rel on. ILR (1953) My* 
333 : A I R 1955 My s 107 (108) (Pt C) (Pr 8)- 

-O. 41, R. 22 — Suit for refund claiming alterna¬ 
tive relief against two defendants — Suit decreed 
trial Court p art Iy against defendant 1 and par ) 
against defendant 2 — Appeal by defendart - 
pellate Court finding defendant 1 alone lia e 
Appellate Court can decree entire claim a £ a *^ c 
defendant-1 although plaintiff has not filed any c - 
objection and paid any Court-fee in appeal in r Pr 
of claim against defendant 1. See Jbici, O- *19 l# 

AIR 1962 Pat 140 (DB). 


CLVIL PROCEDURE CODE (1903), O. 41, R. 22. Note 3 


3. Wbat objections can be raised by 
way of cross-objection and when. 

• -O. 41, R 22— Scope — Respondent — Right to 

support decree on ground not available to him as 
appellant. 

Under O. 41, R 22, any respondent may support 
the decree on any of the grounds decided against 
him in the Court below. But this does not, and can¬ 
not, confer on him a right higher than that he would 
have had if he had preferred an appeal against the 
ground decided against him. Thus, he cannot sup¬ 
port the decree on a ground which would not have 
been available to him if he were an appellant. 
Itakhakhoolie Tea Estate v. Its Workmen, (1960-61) 

IS F J R 87 : (1960) 2 Lab L J 95 : AIR 1960 S C 
1349 (1351) (Pt A) (Prs 5, 6). 

“ 41> R* 22 — Scope — Appeal incompetent— 

Cross-objections cannot be heard. AIR 1955 N U C 
(Ajmer) 4718. 

0 ; 41, R. 22 — Appeal, second appeal or cross- 
objection against order as to costs. See Ibid, S. 35. 
A I R 1965 All 228. 

R- 22 Applicability — Appeal under 

i? ^ ou , r * * ees Act—Defendant cannot file cross- 
objection -[Court-fees Act (1870), S. 6-A (U. P.)j. 

If a cross-objection is allowed to be filed in respect 
oi a matter which could not be agitated bv means of 
an appeal, the very purpose ot the law will be 
defeated. In the matter of court-fee, law has con¬ 
ferred a right of appeal on the plaintiff alone but not 
on the defendant. Hence in an appeal by the plain- 
tnfs under S. 6-A, Court fees Act, the defendant can- 
ah ^s-objection. 1953 All W R (H C) 617 : 

CPr 4) A1 L /02 ’’ A 1 R 1954 A!1 188 (189) ( pt A) 

® , 9' R* 22— Scope — Cross-objections wh’ch 

can betaken by respondent—Extent of. 

n bench — 3 he second put of O. 41, 

U. 22 gives the respondent a right to tile cross-objec- 
tion which he could have taken by way of appeal. 

This right to file a cross-objection is not limited 
only to the extent of supporting the decree of the 

• fit er t C .°u Urt orto f ak e cross-obje:tions. If an appeal 
is filed, the respondent to the appeal, without filing 

any appeal, can take cross objection to the decree on 

A ? r/£ d n °r 7 ^ e , c , ould W filed an appeal, 
nilfi F a i^ 0 ’ > A 1 R 1950 bom 161, 

?i St R n Mo£i U w Pa ii S -. ubbanna v. Chitturi Subbanna, 

noror o 9 a 3) il”, d !r P o a 133 : (19G2) 2 Andh VV R 71 • 

R £"& «, ( I 1 ,;. A1 “ 1362 A,,JI ’ Pra 30,i 

“—O. 41 R. 22, O. 8, R. 2 — Appeal by plamtiff — 

l L .^ m a!lt c ^ Iiri( ? t raise «ew question of fact. A 1 R 
19 dG Assam 23 (27, 28) (Pt A) (Pr 11) (DB). 

O. 41, R. 22—Scope. 

Under R. 22, Civil P. C. any respondent 

though he may not have appealed from any part of 

r ilp cm,"’ 3 ]' n °/ on , l >’ su PP° rt the decree'on any 
?M he P? u “ t J s decided against him in the Court 
below, but take any cross-objection to the decree 
which he could have taken by way of appeal, so that 
the respondent would be entitled to support the 
decree even on grounds which are decided against 
him in the Courts below. AIR 1952 Nag 00 Dist 

Rom SOS 1 : 11 ' 170 ' 1959 Na S L J 131: I lV (1959) 


-O. 41, R. 22 — Order 

Appeal — Cross-objections. 
1951 Bom 394. 


141 : I L R (1959) 

on question of costs — 
See Ibid, S. 35. A I R 


. fp* 41, R. 22 Cross-objections by party not 
entitled to appeal. 1 y 
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Under O. 41, R. 22 a party can file any cross* objec¬ 
tion to a decree which could have been • aken by way 
of appeal. Where a party cannot appeal Irom a decree, 
because nothing is decided against him. Le cannot file 
any cross-objections to it. The cross-o bjedions must 
also be in respect of something decided by the parti¬ 
cular decree from which the appeal is preferred. 52 

Bom L R 97 : A I R 1950 Bom 161 (165) (I t B) (Pr 9) 
(DB). 

| D- 41, R. 22 Right to file cross objection— 
Limitations to. 

The right to file a cross-objection is not subject to 
the respondent’s acceptance of some part of the 
decree as good. lie can do so even when he chal¬ 
lenges the whole of the decree. A I R 1950 Cal 372 
(373) (Pt B) (Prs 12, 13) (DB). 

“ 9 * R- 22—Applicability — Decree in defen¬ 

dant s favour Cross-objection against finding — 
Right of defendant. 

V\ here a decree of the Subordinate Judge is alto¬ 
gether in favour of the defendant, it is not open to* 
him to file cross-objections against the finding on anv 
issue which has been decided against him. A I R 

1956 Him Pra 68, Foil. A I R 1957 Him Pra 67 (GS) 
(Pt A) (Pr 6). 17 

——-O. 41, R. 22—Applicability — Decree in favour 
ot defendant -Cross-objections-Right of defendant 
to file. 

Under (9. 41, R. 22, a cross objection could be filed 
only on a ground, which could have been taken bv 
way ot appeal. \\ here the decree of the trial Court is 
in favour of the defendant there is no question of his 
filing an appeal against it and hence he cannot file 
cross objections against the finding on any issue. 
A I R 1956 Him Pra 68 (69) (Pt A) (Pr 7). 

-—O. 41, R. 22—Scope—Cross* objections — Defen¬ 
dant filing crosi-objection in app?al although trial 
Court decree was entirely in his favour by dismissal 
ol suit — Cross.objection held incompetent. A I R 

1955 NUC (Him Pra) 3681. 

~~ D. 41, R* 22—Applicability — Rights of respon¬ 
dent 

A respondent can always support the decree under 
appeal on grounds that have been found against 
him, and although a decree for possession makes 
possession thereafter by the judgment-debtor wrong- 
lul it does not necessarily imply that his past posses, 
sion was so. 1958 Ker L T 89 : 1958 Ker L I 242 * 
AIR 1958 Ker 175 (177) (Pt B) (Pr U) (DB). 

-O. 41. R. 22 - Scope, 

Order 41, R. 22, Civil P. C. permits a respondent 
to support the decree appealed from on any of the 
grounJs decided against him in the Court below. 

\\ hen a respondent accepting, the decision of the 
Court below, resists the appellant’s further claim 
by saying that the decree of the Court below should 
not be disturbed as it erred in favour of the appel¬ 
lant the respondent really supports the decree in his 
1 ivour to the extent to which the Court below had 
disallowed the claim of the appellant. Madh B L I 
1955 H C R 1718 : Madh B L B 1955 Civ 433 AIR 
19 d 6 Madh B 58 (59) (Pt B) (Pr 3) (DB). 

O '41, R. 22 — Second appeal — Respondent can 
support decree on any legal ground. 

There is nothing in law to preclude the respondent 
from sustaining the judgment or decree of the Court 
in his favour by supporting it upon any legal ground. 

hus a respondent can raise an objection as to the 
jurisdiction of Court to set aside certain sale as it is a 
pure question of law. (1955) 2 Mad L I 1 • 10 ^ 

W N 233 : A I R 1955 Mad 331 (3:35) (Pt^A) (Pr 9 } 
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U- p’ II' -2 Scops Decree of lower Court — 
iSespon lent seeking to support decree ,on ground 
decided against him-IIe is entitled to do so. 18 Bom 

oqj n K l. A [ ,Vl 94 ° Mad 297 and A I R 1915 Mad 

isi’ * S T n g ,o-H Na , g L J 359 : I L R (195C) Nag 
1S1 : A I N 19o6 Nag 138 (139) (Pt A) (Pr 7) (DB). 

O. 41, R. 22 and O. 42 R. 1 — Second appeal — 
Aiignt or respondent to support decree. 

Order 41, R. 22 which allows the respondent to 
support the decree on any of the grounds decided 
against rum in the Court below is rule governing first 
appeals wherein questions of fact as well as law can 
0e agitated. This rule applies “so far as may be” to 
appeals from appellate decrees. It clearly means that 
it any other provision prohibits him from agitating 
any ot the grounds he would not be able to support 

C x ree °J 1 those 8 roun ds. I L R (1951) Nag 301 ; 
<Pi°5) Nag L J 167 1951 Nag 8 (9) (Pt C) 

“Respondent’s right—Suit for posses¬ 
sion Ucicndant claiming value of improvements in 

£ ase 1 ,vL V ecre , e Court valuing improvements at 
Rs. 1,000 out dismissing suit — Plaintiffs appealing— 
iJetenUant can challenge valuation in appeal. 1951 
Nag L J (Notes) S5. 

Scope — Objection going to the 
root of the case -If can be raised. 

, ^ here the respondents have not appealed against 
die de; ision of the lower Court and it is not a case 
oi the nature where the decision would not involve 
anything but the decision of the appeal and the 
objection by the respondents goes to the root of the 
case the respondents will not be permitted to areue 

«uF8J«irfs? 1 * **'*'* ww 1 ’"" i 513 

“ .9.‘ ^*’ ^ r * 22. 33 — Appeal disposed of without 

deciding cross-objections — Mistake committed by 
Court itself — Appellate Court not incompetent to 
“ear and dispose of cross objections o n merits. 

\\ here an appeal has been disposed of on the merits 
and the cross-ob,ection has by* sheer inadvertence 
remained to be decided, it cannot be legitimately' 

held, having regard to the language of O. 41, R. 22, 
that the cross-objection cannot survive and be dis¬ 
posed of by the appellate Court. That would be all 

the more so where the mistake on account of which 

the cross-objection has not been decided is committed 

by the Court itself before which the cross-objection 
is filed 

ff this leads to an interference with the decree of 
tthe Court passed on appeal and thereby the finality 
of that decree would he affected and perhaps two 
inconsistent decrees may come into existence, the 
difficulty should he curable under the provisions of 
O. 41, R. 33, the object of which clearly is to enable 
the appellate Court to do complete justice between 
the parties and to avoid contradictory and inconsis- 
tent decisions on the questions arising in the same 
suib It is for this purpose that a discretionary 
power is vested in the appellate Court under this 
provision to piss such decree or order as the justice of 
the case mav require. 1882 All \V R 29. Expl and dis¬ 
ting. ILR (1932) 12 Raj 1016* : 19(12 Raj L W 01 S • 
AIR 1903 Raj 93 (94) (Pt A) (Pr 7). 

0.41, R. 22 Cross-objection - Decree of trial 
Court cannot be attacked. 

The cross-objections can only lie in respect of 
the decree against which the appeal has been filed. 

W hen the decree appealed agiinst by the plaintiff 

is wholly in favour ol the defendant] the defendant 

cannot challenge by cross objections that portion of 
die decree oi the trial Court which went against 
dim against which they had filed first appeal but 


had failed, and had not filed a second appeal IQ ^7 
Raj L W 274 : AIR 1957 Raj 355. PP ^ 1957 

°: 4J, R. 22 — Respondent not entitled to file 
appeal without leave to appeal — Maintainability of 
cross-objections, 

Where the respondent’s case did not come under 
that part of rule 22 of the Proclamation of H. H. the 
Maharaja of Bikaner, dated 20th August 1940 under 
which he could file an appeal without obtaining a 
certificate or special leave to appeal and he could 
only hie an appeal if a certificate had been granted 

cross objections by him are not maintainable! 
19ol Raj L W 277 (DB). 

4. “Which he could have taken 
by way of appeal.” 

See also Ibid, Note 3. 

~ O. 41, R. 22 — Intervenor has no right of appeal 
trom decree for arrears of rent passed against tenant 
--therefore he cannot file cross.objection also. See 
tenancy Laws — U. P. Tenancy Act (17 of 1939), 
S. 24i. 1951 R D 205 (DB). 

o. Cross-objections in second appeal. 

7 41, R* 22 and S. 35—Scope—Two decrees one 

in rppea' and other in crcs--objection-Legality. 

Cross-objections filed in an appeal should not be 
separately registered and only one decree should be 
passed. It is entirely wrong to prepare two separate 
otcrees, one in the appeal and the other in cross 

oojections. 1954 AMLJ II: AIR 1954 Ajmer 73 
(Pt A) (Pr 2.. 

“9- 41, R- 22 — Cro s.objection in second appeal 
— Suit for title and possession — Plaintiff’s title to 
only half the property declared — Appeals both by 
plaintiff and defendant — Roth appeals dismissed — 
Second appeal only by defendant - Plaintiff's cross- 
objection in defendant s second appeal not main¬ 
tainable. 

W here in a suit for title and possession, in which 
plaintiff s title to only half the property was decla¬ 
red, the plaintiff and defendant filed separate appeals 
both of which were dismissed and it was the defen¬ 
dant alone who filed a second appeal while the 
plaintiff, instead of filing a second appeal himself, 
preferred a cross.objection in the defendant’s second 

appeal, the plaintiff’s cross-objection in defendant s 
second appeal is incompetent and not maintainable. 
The decree in the suit to the effect that the defendant 
hid valid title to half of the disputed property was 
upheld in the plaintiff’s first appeal and that decree 
nut having been chillenged had become final any 
conclusive. The subject-matter of the defendant’s 
first as wdl ns his second appeal to the eflect that the 
plaintiff had no valid title even to half of the pro¬ 
perty was not the subject-matter of the plaintiff^ first 
appeal, though both arose out of the same suit. 
Moreover, the defendant’s first appeal determined 
the controversy as involved in that appeal wholly in 
favour of the plaintiff, and no cross objection even 
under O. 41, R. 22 lay. There was nothing in the 
decree in the defendant's fir:t appeal adverse to the 
plaintiff against which he could have taken an 
appeal. AIR 1902 S C 33S, Rel. rn. ILR (1963) Cut 
935 : AIR 1904 Orisra 141 (143) (Ft A) (Pt 4). 

-O. 41, R. 22 (1) - Defendant’s claim rejected 

along with dismissal of plaintiff's suit—First a PP?* 
allowed in plaintiff’s favour — Defendant can rai 

• • 1 _ 1 _,f_ 1 k.. ur -r, fnniKTfl no 

C 1 cl 1 II 

cross 
1900 

(Pr 5) (DB). 


ill j Mel nil ill o lavi/ui ^ ^ 4 - f 1 ^ 

im in second app al preferred by him, tnoug 
ss objection as regards claim filed in first apP 
Hi BLJR 334 : AIR 1964 Pat 29S (300) (P f c ' 

n \ / r-v « \ \ 
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6. Cross-objections in appeals 

from orders. 

-0. 41, R. 22 — Appeal from appellate order — 

Cross-objections - Competency, 

A cross-objection in an appeal against an appel¬ 
late order can be made. On such cross-objection 
a decree can be passed. The cross-objection takes 
the place of an appeal after it is filed and a decree 
from an order can be made, just as in an appeal. 
ILR (1957) Madh Pra 160 ; 1957 MPC 554 s 1957 
M P L J 676 : 1957 Jab L J 903 : AIR 1958 Madh 
P*a 348 (350) (Pt B) (Pr 9). 

7. Cross.objections in Letters 

Patent appeal. 

O*. 41, R. 22 — Letters Patent Appeal — Cross¬ 
objection—Maintainability-Not maintainable. 

. The right to *.file a cross-objection is not available 
in respect of a Letters Patent Appeal, which enjoys 
the same position as do special Appeals now under 
the rules ot the Allahabad High Court. AIR 1957 All 
48, Rel. on. 1962 All L J 409 : 1962 All \V R (II C) 
3/2 : AIR 1962 All 509 (512) (Pt B) (Pr 15) (DB). 


O* 41 R. 22 -Cross objections in Letters Patent 
appeal - Ma mt a inah i J it y - (High Court Rules and 
Orders) - (Allahabad) Rules of Court (1952), Chap. 10 

l\r. 5 ana /). ’ 

Although a decree follows a judgment that does 
not mean that the decree and the judgment are 
synonymous terms. The word ‘judgment’ in the 
Letters Patent does not have the same meaning 

n(r- i 1S .? lven , to the word ‘judgment’ bv the Code 

of Cavil Procedure Therefore, the provisions of 

I do . not , a PP>y in terms to the Letters 
atent appeal against the judgment of a single Judge. 

dentrVh^n,Ui fi,e f a cross - ob jection is an indepen- 
A oris d ° 

1952Sso 3 dVno1g% P a te rLht 0 to f file e RuleS °, f . C ° Urt ’ 

AIR 1957 All 43 (19) (Pt t) (Prs 10.'IL^DB)! 0 ”- 
ADD?aL-i’\vi,fM~ CrOSS ‘ ob ' ections in Letters Patent 

J p ) v hether cross-objections can be filed in i 
PatCnt A , I ? peal a g*‘nst decision of single f u Xe 

PareX* (iomXci te i5 iU t2 Ji R ""r ~ Le ‘^ 

Bom 161 (165) (Pt C).(Pr 9)09B) L R 9 ' ! AIR 19j0 


Appeal.^ 1 ’ R> 22 ~ Applicability to Letters Patent 

tion^a "utters Pafentar , Code ’ has no applica- 
when itrelates to wr t inH P ?';- m ° rC especially so 

Constitution of India1962 K«i. 10 ? foX Art ‘ 229 ' 
J and K 89 (92) (Pt'fj L ' 82 « AIR 1962 

1550 a ] rt * y Revers,cJ 0n a nother point in AIR 1969 S C 

letters 4 patent 22 Appeal 0SS " 0l V e< tf l0nS T Filing of in 

Cl. 10. 11 ~ Lcl,crs Patent (M. p.j 

ly of'cross” •, P potSl- d0 the n0t Pr ° vide direcf - 

Civil Procedure Code ii pr0vlsion s of the 

thereunder, and therefore 1 O 7l n X a ? peals fi' ed 
A respondent in a Letters pX'/ a 22 a i' SO applies - 
‘ore, file a crosc.olXiXf. \ a e „ nt Appeal can, there. 
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O. 41, R. 22 — Cross-objections against co-res¬ 
pondents — Cross-objection allowed though notice 
was not served against co-respondents - Letters Patent 
Appeal by co-respondents — No prejudice can bo 
caused to co-respondents, if relief is granted to plain¬ 
tiff against them in Letters Patent appeal — Letters 

Rat ff>‘ < Rat ) p 1 - 10 ‘ 1935 BLJ R 367 : AIR 1966Pat 
61 (6S) (Pt E) (Pr 15) (DB). 

8. Cross.objections in revision. 

C* 41, R. 22 Revision Point waived in lower 
appellate Court, if can ba raised in revision. See Ibid, 
S. 115. AIR 1953 Him-Pra 91. 


—-O. 41, R. 22 — Applicability to revision petition. 
; u| e does not extend to revision petition — However 
Jligh Court can entertain questions raised by respon¬ 
dent. See Ibid, S. 115. AIR 1960 J and K 22. 


O, 41, R. 22 Cross-objections in revision. 

No memorandum of cross-objections will lie in a 

r „n V1S1 ° np ^ ition ‘ 64 Mad L W 4 IS : 1951-2 Mad L J 
32 : AIR 1952 Mad 504 (2) (506) (Ft A) (Pr 9) (DB). 

9- Who may file cross-objections. 

—O. 41, R. 22 — Scope — Party interested in result 
app3a ! uiayfiie objection to its maintainability. 
AIR 19oo NUC (Mad) 3257 (DB). V 

4j , IL 22 L feet of application lay deceased 
respondent s legal representative — Respondent filing 
cross-objection dying - His L. R. ; pplying for sub¬ 
stitution for cross-objection — Application saves 
abatement of appeal. See Ibid, O. 22, R. 4. 1951 Nag 
L J (Notes) 87. 

10. Cross-objections by pauper respondent. 


O. 41, R. 22—Cross-objection ‘in forma pauperis’ 
Leave was given to file cro^s-objection ‘in forma 
pauperis . AIR 1955 Punj 190 (DB). 

11. Against whom cross-objections may befiled. 

O. 41, R. 22 —Scope Objection against person 
not impleaded in appeal. 

A Ci OiS-objection cannot be filed against a person 
who is not a party to the appeal and who is not im- 

4n a vvf c X as a party in the cross-objection either. 1953 

A : 1953 AU L ] 337 •• AIR 1953 

All /10 (711) (Pt A) (Pr 7) (DB). 

12. Cross.objections against co respondent. 

® O- 41, R* 42 Scope Ordinarily respondent 
^q"'q°u pre L ( 'J objection against co-respondent. AIR 
1 Jo 9 Bom d 6, Reversed. ILK 7 Mad 215, Overruled. 

Order 41, R. 22, permits as a general rule, a re«pon- 
ent to prefer an objection directed only against the 
appellant and it is only in exceptional cases, such as 
vvhere the relief sought against the appellant in such 
an objection is intermixed with the relief granted to 
the other respondents so that the relief against the 
appell nit cannot be granted without the question be¬ 
ing reopened between the objecting ie<pondent and 
other respondents, that an objection under O. 41 
• - o Cin be directed against the other respondents. 
The use of the word ‘cross-objection 1 in O. 41 r oo 
expresses unmistakably the intention of the ieeisla- 
ure that the objection lias to be directed against the 
appellant. That the legislature also wanted to give 
cllect to the vjew that in exceptional cases an oblec 
tion can be preferred by a respondent against a co 
respondent is indicated by the substitution of thp 
word “appellant” in the third paragraph bv fh! 

WOrds “thp ntirfr uiKa _ it . i i ^ til© 


o» re *i ? CAMK Revil^lL^ a 

Madb-Pra ?7. J ° 22 ‘ 1961 M P LJ 733 ! (106!) AIR 1939 P Cse^Disting. PanLb! f StXXfT^ 

bay, 1963 Mah L J 616 : 1963 M P L J 648 ^(1904) 
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?lPfi^) A i 2 °c : n fi u- 0 » 100 : (!904) 1 S c R 980 : 
(Ft B) (Pr 185. R 652 : AIR 1903 S C 15 1C (1520) 


pendent^’ ^ Cross-obj’ections against co-res* 

\Miere a respondent his not taken the trouble of 
faliug an appeal, his right of cross-objection must be 
rest lie ted to making a submission against the appel¬ 
lant and not against his co-respondent unless the de¬ 
cree proceeds on a common ground or the interest of 
the appellant is intermixed * ith that of the resp m- 

atib'io- 1 ? h 4Q A 395 i AIR 1950 Mad 379, Foil. 
AIR 19 d 5 Ajmer 19 (20) (Pr 3). 

O* 41, R. 22 — Cross.objection against co-res¬ 
pondent. 

The expression ‘cross-objection’ i> clearly indica¬ 
tive of the fact that it should be directed against the 
appellant but it may be taken against a co-respondent 
also it there is a community of interest between the 

at ter and the appellant. \\ here the cross-objection is 
directed solely against a co-respondent whose case 
has nothing in common with that of the appellant 
but proceeds on the same grounds on which the ap¬ 
peal does, it is not maintainable. MR 1935 All 134 

Rel. on. Case law Ref. 1951 R D 109 : 1931 All W R 
Rev 91. 

0.41, R. 22 (1) Cross-objections against co¬ 
respondent. 

A respondent cannot file cross-objections against a 
co-respondent when he has not applied from the de¬ 
cree and the cross-objections do not in any way affect 
the appellant. (CiO'S-objecf ions in this case were held 
to affect the appellant). 1 L R ('950) 2 Assam 225 : 
AIR 1950 Assam 119 (12G) (Pt C) (Pr 44) (DR). 

O. 41, R. 22 Cross-objection against — Co-res¬ 
pondent. 

As a general rule a respondent can file a cross-ob¬ 
jection only against an appellant and it is only in ex¬ 
ceptional cases where the decree proceeds on a 
common ground or the interest of I he appellant is in¬ 
termixed with that of the respondent that a respon¬ 
dent is allowed to urge a cros^-objection against a 
co-respondent. AJR 1930 Mad 379 (FB); AIR 1940 
All 395 and AIR 1959 K>r 235, Foil. U9'0) 1 Ker 
L R 452 : 1960 Ker L J 472 : 19< 0 Ker L T 348. 

O. 41, R. 22 — Cross-objection against co-res¬ 
pondent. 

As a general role tfie right of a respondent to urge 
cross-objections should be limited to his urging them 
only against the appellant; and it is only by way of 
exception to this general rule that one respondent 
may urge cross-objections as against other respon¬ 
dents, the exceptions holding good in those cases, in 
which the appeal opens up questions which cannot 
be disposed completely without matters being allow¬ 
ed to be opened up as between co-respondents as in 
the case where the appellant's interest is intermixed 
with that of the respondent. 1959 Ker LT S4G : AIR 
1959 Ker 235 (237) (Pi B) (Pr 10) (DB). 

(Overruled on another point in AIB 1963 Ker 00 
(FB).) 

-O. 41, R. 22 — Cross-objections against co-res- 

pon dent. 

The ordinary rule is that one respondent should not 
be permitted to raise contentions against another "res¬ 
pondent. If he is aggrieved by lower Court’s decree 
he should prefer an appeal against the same. 1957 
K L T G90 : 1957 K L J 659. 

O. 41, R. 22 — Decree for ejectment passed 
against tenant and sub-tenant—Appeal by sub tenant 


impleading tenant also as respondent — Tenant 
decree set aside. appeaI urgc ? oints *<* getting the 

Where against a decree of eviction passed against a 

imnb f nd f h | IS . sub ' tenant th e latter files an ? appeal 
impleadnig the tenant also as a respondent, the tenant 

who has been made a party respondent cannot in that 

n 8 ,i P °fL ntS ' n b? fav0 . ur t0 get the decree set 
aside. Under the provisions of O. 41, R. 22 a respon- 

dent who has not preferred an appeal or a cross- 

objection is only entitled to support the decree on 

any of the grounds decided against him. He cannot 

/-v _ _ _ 1 • i • . ^ ^ ^ ^ ^ filing an appeal or 

a cross-objection. A party in whose favour a decree has 

)een passed has a substantive right of a valuable kind 
) v Q l C p lightly interfered with. AIR 

. i . 1 [ 2o2 Fel. on. Further as a general rule the 
{7 2 }} , respondent to urge cross-objection should be- 
united to his urging them against the appellant and 
i is only by way of exception that one respondent 
may urge cross-objection as against the other respon¬ 
dent. But as it is a clear principle of law that a sub- 
enant cannot be allowed to challenge a decree once 
it nas become final against the tenant the case does 

A f in ioi 0 U ^, er cxce F [ion: AIR 1944 Lah 433 and 
AiF 19 ^ 6 A1] 395 and AIR 1948 Nag 377, Rel. on. 

ior1 w (Notes) HI : 1964 Jab L J 495 : A I R 
1964 Madh Pra 262 (263) (Pt B) (Pr 8). 

7 F). 41, R. 22 — Cross-obicct*on against co-respon* 

dent— Maintainability. 

The right cf the respondent to urge a cross* 
objection is generally limited to his urging it against 
the appellant. A cross-objection is net maintainable 
against co-respondent in the absence of exceptional 
circumstances. AIR 194S Nag 377 and AIR 1950 Mad 
379 (FB) overruling AJR 1915 Mad 648 (FB), Foil. 

I L R (1960) Madh Pra SS: 1962 Jab L J 1128: 1962 
M P L J 559 : 1962 M P C 262 : AIR 1962 Madh Pra 
368 (370) (Ft B) (Pr 9) (DB). 

O. 41, R. 22 — Cross-objections against co¬ 
respondent. 

The right of a respondent to urg 3 an objection 
should be lmited to his urging it only against the 
appellant; but there may be exceptions to the general 
rule when the appeal opens up questions which 
cannot he disposed of completely without matters 
being allowed to be opened up as between co respon¬ 
dents. I L R (1950) Mad 874 (FB), Foil. 

Decree for dissolution of partnership, fer rendition 
of accounts by first defendant and for attornment or 
moneys to various partners — Appeal by the first 
defendant—Plaintiff filing memorandum of objection 
claiming that second defendant also should be made 
liable to account to plaintiff—Memorandum of objec¬ 
tions held was maintainable. 1955-2 Mad L J 04 7 : 68 
Mad L W 128 : ( L R (1955) Mad 721: A I R 195^ 

Mad 32 (33) (Pt a) (Pr 3) (DB). 

& - O. 41, R. 22 —Cross-objections against co¬ 

respondent: AIR 1915 Mad 648 (FB), Overruled* 

An objection by a respondent under O 41,R-22 
should, as a general rile, be primarily against the 
appellant. In exceptional cases, it may incidentally be 
also directed against other respondents. O. 41, R* 2- 
does not enable one respondent to prefer objection' 
against another respondent when the objection sough 
to be taken is one in which the appellants are in no 
way interested: Case law reviewed, AIR 191o i ac 
048(FB\ Overruled. Venkateswarlu v. Bamamm > 
1950-1 Mad L J 54: 63 Mad L W 32 : 19o0 *{* 

W N 125 : I L R (1959) Mad S74 » AIR 19^0 
379 (383) (Prs 27, 28) (FB). 

-O. 41, R. 22—Cross-objection against co-respon¬ 
dent. . 0 

Cross objection by a respondent against a 
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—. —--- 1 _ l a • .ft 

out—Cross objection cannot he allowed to he raised 
AIK 1958 Cal 56 (G l) (Pt B) (Pr 32) (DB). 


respondent as a general rule, are not permissible 
under R 22 of 0.41 but they may he admitted in 
exceptional cases, wherein the appellant would he 
affected by the result thereof: 43 Mys H C R 415, 

Approved; Case law ref. (’50) 55 Mys H C R 58 
(DB). 

4l» Rr* 22 , 33 Cross oojection against co¬ 
respondent — Relief claimed against appellant inter- 
mixed with relief to be granted to co-respondent — 
^ross objection can be allowed — Relief can also be 
granted in such case by exercise of powers urder 
AIR 1963 S C 1516, Foil. 1965 B L J R 667 : 
AIR 19GG Pat 61 (67, 68 ) (Pt 13) (Prs 13, 14) (DB). 

- Cross.objections against respon¬ 


dent. 


O. 41, R. 22 


15. Omission to serve notice of cross- 

objection. 

T ,P" 22—Notice — Respondent seeking to 

challenge findings — Notice, if necessary. 

Ul.ere a respondent does not seek to challenge a-v 
n ding uhid, would alter the ultimate decision of 
.lie trial Court, hut merely seeks to challenge the 
turning. to make out an addiFon il ground supporting 

thv decision of the trial (.ourt no notice to the ar" 
pellant is necessit y. \II! 1931 G 1531 Disti 

Cal im,a “ «« cS'^riirii 


Although as a rule a respondent has to urge the 
t« S ^V' eCtl0nS against the appellant but these is no 
,i pn . t! 1 s c 1 u -i? 1 |'® cross-objections against a co respon- 
-enu In suits for partition, for dissolution of partner- 
ship and for accounts the matters to be decked are 
not only between the plaintiff, on the one hand, a! d a 

partie.f muf",'?’ °" the . other ’ but between all the 
- 1 - e ’i a ■ S op . en t0 an y respondent to prefer 

r ross-objections against a co-respondent on any item 
in dispute between them. ILR 29 pat 160 • wr 
P at 323 (325) (Pt D) (I>r 9) (DB). ‘ 


i ,P ‘ 22 Notice — Respondent’s right to 
challenge decision of lower Court, 

A respondent may uphold the decision of th» 
lower Court on grounds other than the ■•rounds 
upon which the lower Court decided the case But 
a respondent without givirg notice to the other 
P‘ lrl,cs ca,lnot c Uim to challenge a deci-im merely 

iccau.se be has keen made a respondent in the orb 

feeding. Alii 195! Cal 55! (554) (Pt F) (Pr iV 
O. 41, R. 22 (3) —Non-service oi notice of inn°il 


_ 7; ailu ^5 — Appeal -Mercrer of Ioupf 

V° Url t dec , ree t i ' 1 decree of appellate Court — Vi peal 

such app’al de “ ee . ~ ^ M of Court ", 

cn app-al — Appeal allowed — Rest of decree not 
appea ed from nor objected to, is to be taken as con 

and AIR ^ IW, 91 ( r B, , and UR Bom 122 
19621 2 r°. ^ 2 , 3 : 1 _ atKl AIR 1937 Cal 10, Red. on . 

(Prs 4, 5) UJ LR 137iAIR 1902 Cuj 78 ,80, 81) 

c *. ^r* R- 22 Omission to file cross-obieefionc 

?nd °:JT Wnn of laild iIIe K ally e.mroSd up 0 7 
•ind l-'Sue of permanent injunction— nf ™ P ° 

sion compensation only awarded-AppeaTbvphRntifi 
—Defendant not entitled ^ 1 / - piaintiit 

cross-objections. AIR 1907 Mi t f i ‘lm deCr i e f?^ ept b >' 

(Prs 4, 5, 7, 10). 34 ( 3> - 3/) (pt . 4 ) 


13. Omission to file cross.objectious. 

O- 41, Rr. 22 and 23 - Appeal - Merger of lower tioiis—n.Vt 22 ! i-? ~ - No,ice of cross-objec. 

it s decree in rh-orno „„Lai = r 01 tower turns Duty o! appellate Court -Error of 1m- 1 

Under Cl. (3) of R o 2 0 f O il if m , 

to lie party who may be affected by such obi°etin 
or h,s pleader, the Appellate Court shall cause a con 

to he served on such paity or his n 0 X tT 
expense of the respondent filing the cr^c-ob.-geM ‘j 1 ® 

rsjysfts '»» 

giyc^o^e ^t Scnd^U-^sSMenllr/^^ 0 to 

Order 41, R. 22 (3) says that‘the appellate Vm.rf 
shall cause a copy to be served PP . ,, C ° urt 

that notice is to be served by the Court,' bit for Mr® 
vice of such notice the party concerned . i 

steps. Where the effect of non.'4rvi-e of 

UmtYo Mr 41 ’ It 22 0,1 the defeilda nt* r'espo, de°ts is 

that so far as they are concerned, the cros • oni„' tw 
is not maintainable, then the cross.ohbb-m ' f n 

be main-uined against the appellant, whob Only'o.m 

fJX&sfts-vjT p “ L1135s ■««n; 

against which cross-objection is filed in 
comes final against cross-objector. /LR 37 
Rc4. on. 1963 Raj L W 430 • n p nam 10 • )lC> ’ 

AIR 1964 Raj 76 (73, (Pt B) (iL lbc ' 13 973 : 

16 - b f b Ct 0I ? ero * s -f»blection, of withdrawal 

<4 appeal or its dismissal for defau’t. 
r . (J) -Scope—Dismissal for deflnlf 

Effect! 0 " ° fappeul ^■‘on-paymeut of court feisl 

onlywhe'reb 4 !! n ppeaMs ' ^vi Phd - ! ded f ° r , those ^ a ^’s 
default. Rejection Of b bmc V 7" ' dlsmis «d for 

court fees is „ot dismissal for default"of'fhe™ 6 "' f 

I he respondent cannot, there fore, urge th , p/ P1>ejL 

objeetton has not ^phslmrl; , • «i ^ gL , tn -R tae cross- 
appeal to be heard au j deS^ ‘l it1cction of the 

1931 Mad 133, lJiss from- A 'hi 1 °, n n n “ ;ri t' ; - AIR 
AIR 1931 Rang 88 and \ it Via‘o ,u - m 232 and 
1959 All L J 201 : L (Pjio o Ai^^rf.V Hel ’ «>"• 

167 (103) (Pr 6,. 2 All 9 : AIR 1959 All 


in fa^ou/ofp5rtv who has i .°ot° f C f Uft \° P3SS decree 

jroWoMto., S« Ibid, O. 41 , ,'a P S e A , l' R "SiV&’Sf, 

tSt 1 L * < 1835 ' c3V« , ,UB 1956 SS3S 

appeal. 41, 22 Onussion to fi,e cross-ubjection or 

was nst- d' on 1 ‘a'diffem!,t' rlu^e'‘of ' 1 ' r the r pIaintiff 
other relief and was refuse lb, I ° f acl1011 from the 

JCndant. AIR loVWf Sfe % 

14. Grounds not raised i n cross.objettions 

not to be raised at the hearing, 
tee—Respondent , ot p, yl „ g 
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•—° c 4 }.> R . 22 ~ Cross objection - Nature of - 
htiect of dismissal of appeal. 

A cross objection is not wholly independent of an 
appeal. It is a put of the same proceeding If it 
turns out that the appeal was not validly presented 
or was not duly stamped, the cross objection falls to 
the ground and cannot be considered, though the 
case ot dismissal of an appeal by withdrawal or 
otherwise is different. Fateh Kunwar v. Durbijai 
Singh, 19o2 All W R (H C) 398: 1952 All L I 457 • 

(Pt R DHPr 2, 37MFB) 605 ! AIR 1952 A " 942 (950 > 

[Overruled on another point in AIR 1961 S C 1795.] 

~°. 22 (4) Effect on cross-obj*ections — 

Dismissal or withdrawal of appeal. 

The plain meaning of Cl. (4) of R. 22 of O. 41, 
L>. 1 . Code, is that an objection which has been filed 
may be heard if the original appeal is subsequently 
withdrawn or dismissed. It does not permit a cross- 
objection which has been filed after the withdrawal 
or dismissal of an appeal to he heard and determined 
1951 R D 109 : 1951 All VV R (Rev) 91. 

“ O- 41, R. 22—Appeal dismissed as time-birred — 

(88) (Pt bT( pT9) Cann0t SUrvive * 1956 Bom 86 

O. 41, B. 22 — Scope Cross-objections by res¬ 
pondent whose appeal against decree has been dis¬ 
missed -Competency when appeal not dismissed on 
merits. 

Cross-objections preferred by a respondent under 
O. 41, R. 22 , C. P. Code, are net barred notwithstand¬ 
ing the dismissal, of an appeal by him against the 
cecrec, when (he dismissal was not on merits but on 
the ground of limitation although the subject-matter 
of the respondents appeal and his cross-objections 
might he identical. 1 L R 25 All 628; A l R 1924 All 
867; AIR 1936 Tat 604, Hist, and Expl. 54 Rom L R 

28 : AIR 1952 Rom 165 (107,169) (Pt C) (Prs 4 , 8 ) 
(D B)« 

O. 41, R. 22 (4)—Default meaning of — Appeal 
dismissed for default-Cross-objection has still to be 
heard. 

The term ‘default' in O. 41, R. 22 (4) includes de¬ 
fault either of appearance or in doing something 
which would be necessary for enabling the Court to 
hear the appeal. Order 41, R. 22 (4) casts a duty 
upon the Appellate Court to hear the cross-objection 
to the decree appealed egainst, when the appeal itself 
is dismissed for the appellant’s default bn paying 
paper hook charges. AIR 1919 Pat 219(1), Rel. on; 
AIR 1923 Oudh 108, Diss. from. ILR (1902) Madh- 
Pra 648 : 1902 M P L J 09 : 1962 Jab L J 394 : A I R 
1963 Madh-Pra 161 (Prs 4, 5) (DB). 

-O. 41, R. 22 — Suit by vendee for possession of 

property sold and mesne profits decreed on appeal 
conditionally on payment of balance of purchase 
money by vendee - Vendor claiming interest cf balance 
— Claim for interest neither set forth in cross-objec¬ 
tions nor any court-fee paid on the amoui.t of in¬ 
terest—Claim for interest cannot he agitated at the 
hearing of appeal. AIR 1965 Pat 29 (32) (Ft C) 
(Fr 7). 


—— O. 41, R. 22 (4) - Scope — Deficit court.fee not 
paid—Memorandum of appeal rejected - Appeal not 
admitted — Cross-objection if filed will also be re¬ 
jected. 

Where before the admission of the appeal the me¬ 
morandum of appeal is rejected for non-payment of 
deficit court-fee in time, it cannot be said that the 
steps taken till then are steps taken in connection with 
or relating to dismissal of the appeal. Hence, a cross¬ 
objection filed in such a case is liable to be rejected : 


AIR 1941 Bom 242 and AIR 1920 Lah 24 ( 1 ) and AIR 
1931 Rang 38, Rel. on. A I R 1931 Mad133 and AIR 
1937 Pat 550, Disting. AIR 1960 Pat 212 (243) (Pr 5 ). 

O. 41, Rr. 22, 33 Withdrawal of appeal—Effect 

on cross-objections-Pre-emption decree—Appeal bv 

decree-holder challenging amount to be paid-Cross- 
objection by vendee respondent prayiog that decree 
be set aside and pre eruption suit be dismissed —Am¬ 
endment in pre-emption law non-suiting plaintiff, 
during pendency of appeal—Withdrawal of appeal- 
Cross objections held not affected and survived With¬ 
drawal-Respondent held entitled to claim benefit of 
change in law. ILR (1961) 1 Punj 520 : 63 Puni L R 

10 f • AIR 1901 PuDi 287 (288) (Pt B) (Prs 6 * 7 - 8 - 

O. 41, R. 22—Time-barred appeal. 

If the respondent can appear on the day when an 
appeal is admitted and cross-object, it is possible for 
him to ask after the appeal is admitted to treat his 
time-barred appeal as cross-objection. Case-law re¬ 
lied on. AIR 1955 Punj 190 (191) (Pt A) (Pr 2) (DB). 

O. 41, R. 22—Time-barred appeal. A I R 1955 


NUC (Punj) 5393. 

-O. 41, R. 22 -Time barred appeal. 

It is sett led law that the appeal must be properly 
instituted before the Court in order that cross-objec¬ 
tions may be heard. If therefore, the appeal is 
haired by time, the Court has no power to hear the 
cross-objections. JO A 587 and 4 L 140, Foil. I L R 

(1951) Punj 136 : A I R 1951 Punj 170 (171) (Ft B) 
(Prs 10, 11 ). 

17. Effect on cross-objection, of 
abatement of appeal. 

O. 41, R. 22 (4) — Abatement of main appeal 

- - _ ^ _ m 


- — \ A/ A A V V AAJ V 11 V » J • A • r 

eonsc pient upon non-impleading of legal repre¬ 
sentatives—Impact c i abatement on cross.objections 
—Impleading legal representatives in cross-objec¬ 
tions - Effect — W hether saves cross-objection from 

abatement. 

Order 41, R. 22, sub r. (4), C. P. Code contemplates 
that the memorandum of cross-objections could be 
heard and determined where the original appeal is 
withdrawn or dismissed for default. But, this does 
not include abatement of appeal. But for the provi¬ 
sion contained in sub-r. (4), the memorandum of 
cross-objections would have to .share the same fate 
as the appeal that has abated. It is to save the me¬ 
morandum of cross-objections in certain contin¬ 
gencies that this rule was enacted. If really the 
memorandum of cross-objections stands on the same 
footing as a cross appeal and it could be heard ana 
determined on merits, ungoverned by the fate of the 
appeal itsi If, O. 41, R. 2 2(4) was unnecessary. 
therefore, follows that memoranda of cross objec¬ 
tions not falling within the purview of O. 

R 22 (4), such as when the appeal has abated, cannOi 
be heard and determined. If that weie so, the me¬ 
moranda of cross-objections should be dismissed i 
limine without further consideration. The fact t • 
the legal representatives of the appellant in the mai 
appeal were impleaded in the memorandum or cr ?\ 
objections does not make any difference, l otul 
standing the fact that the legal representatives u 
impleaded in the memorandum of cross-onjec 1 V 
if could not be heard on merits if the 
abated. (1963) 1 Andh W R 243 : ILR (1964 And 

Pra 355 : AIR 1963 Andh-Pra 382 (Pr 6) (DB). 

- O. 41, R. 22 (4)— Scope-Appeal abating-Cross- 

objection - If can be heard. _ 

Where the appeal has abated as the legal eepr^ ^ 
tatlves of the deceased respondent were not d b 
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record, the cross-objector has no right to have his 
cross objection heard. 

It cannot be argued that ‘default’ is tantamount to 
abatement. Failure to substitute the heiis of the 
deceased cannot amount to any default in the true 
sense of the term. (’59) 63 Cal W N 981 : AIR 1960 
Cal 512 (513; (Pr 4). 

-O. 41, R. 22 (2), Cl. (4) and O. 22, Rr. 3 and 11 

—Abatement of appeal—Cross-objections do not sur¬ 
vive. 1961 M P L J (Notes) 220 : 1961 Jab L J 12i8. 

-O. 41, F' 22 (4) — Effect on cross-objection, of 

abatement of appeal. 

Cross-objection cannot be heard when the appeal 
has abated. Order 41, R. 22 (4) does not include the 
case of abatement of an appeal but merely provides 
for cases where the original appeal is withdrawn or 
dismissed for default. ILR 34 Pat 217 : 1955 13 L J R 
192 : AIR 1955 Pat 391 (DB). 

-O. 41, R. 22 — Scope — Abatement of appeal — 

Cross.objections - If can be heard. 

The cross-objections cannot be heard if the appeal 
has, in absence of legal representatives on rccoid, 
abated even though the respondents have made an 
application for bringing the legal representatives of 
the appellant on record. AIR 1949 Bom 276. Rel. on. 

61 Pnnj L R 539 : I L R (1959) Punj 900 : AIR 1959 
Punj 55S (559) (Pt 13) (Pr 7) (DB). 

13. Limitation for cross-objection. 

*7—O- K- 22-Limitation for filing cross-objec¬ 

tions-Power to extend time. 

The power to extend the tine for filing cross- 
objections has to be judicially exercised on suHicient 
cause being shown and the exercise of the discretion' 
is open to review by the higher Court, it is not open 
to the Court to create a reason for the respondent for 
condonation of delay, i he Court may have wide 
ciscretion in showing indulgence, in the interests of 
justice, to a paity in default but it must be shown 

oidy atter tne paity ha? given some explanation for 

the delay. W hen, however, no cause whatsoever is 
shown or if the explanation tendered by the party is 

false on the face of it, the Court should not extend 

the period. If the Court exerci es its indulgence 
without any cause being shown, the provisions fixing 
one month s limitation would be rendered meaninrr 

l¥*i3J. 1 R mi A " 380 (390,G9I)(HiHP« iS; 

TTti?' 41 r, R ' 22 ~ Cross ‘?. ,jicction fi'cd more than 
30 days after service not disallowed -By imol’nlinn 

Court will be deemed to have given extension. 

Order 4t, Rule 22 does not prescribe a definite 
period of one month but it allows latitude on the 
part of the appellate Court as it says ‘or within such 

U’D 7T ai 1 ! e appellate Court may see fit and 
allow 1 he appellate Court can give an extension of 

jinc. h ‘.ire the appellate Court lias not disallowed 
cafion°the*C 7r'/* il > vMI that by impii- 

MwS-iffi •"*.. 1335 M r 

ons.vhall be nied in the appellate Couil within one 

montn ironi the date of service cf notice on the res- 

poncioi ts. AIR 1958 Orissa 260 P03 264) HD 
(Pr 7) (DI3). ^ (i 1 A ' 

[Reversed on another point in A I R 195Q s C 539^ 

"~0. 41, R. 22- S. 5, Limitation Act (1908)—NchVo 

of appeal served on respondent on 7-2 1947 _- Pes 

pondent s counsel filing cross objection on 13 . 3-1947 
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even though he had received telegraphic instructions 
on 6-3-1947 to file the same—Held, there was no suffi¬ 
cient cause for extending period for filing cro^s- 
objection which was barred by time -See Limitation 
Act (1908), S. 5. AIR 1951 Punj 444. 

19. Second appeal. 

“ O* 41, R. 22 — S. 32, Kutch (Court) Order — 
Second appeal —\ alue of suit more than Koris 2 500 — 
Decree for mesne profits against defendant to the 
extent of 2112 and odd Koris confirmed in appeal — 
Second appeal by plaintiff - Defendant’s cross- 
objection valued at 2 025 Koris held maintainable 
See Kutch (Court) Order (1948), S. 32. A I R 1952 
Kutch 10. 

R* 22 Second appeal—Suit for declaring 
sale of property in favour of defendant void and for 
possession decreel Appeal by plaintifF against 
direction again! t him as to refund of consideration- 
No separate appeal or cross-objection filed by defen. 
dant-Defendant in second appeal has no right to 
challenge decree of trial Couit — (T. P. Act (1882) 

S. 55 (2j). AIR 1955 N U C (Madh 13) 3508. 

' ^ 22 — Cross-objection entertained bv 

lower Appt 1 ate Court-Objection to maintainability 
not taken before lower Court - Objection involving 
investigation-- ft cannot be allowed to be raised for 
the first time in second appeal. 1961 Jab L j I35J. 

~.°; 41 > Pl ’ 22 “ Scc ; on l appeal — Cross, objection 

ur lo-i "1 WW' - ‘U ' v| icatu. See Ibid. S. II. 

AIR 1 ^ jo l C ( ! ra'.Co) 3 470 

ORDER 41, RULE 23 
SYNOPSIS 

(Civil P. C. (190S), O. 41, R 23.) 

L Distinction betwcci Roles 23 and 25. 

2. “Preliminary point,” meaning of. 

3. Where Court decides on a'! the issues. 

4. Entire suit must have bee > disposed of on a ore 

liminary p out. 1 

5. Decision of lower Court must be reversed. 

0. ‘TIic .Appellate Court may, if it tJ,LI<s fit bv 
order remand the case.” ’ y 

7. “AnH may lurther direct what issue or issues 

shall be tried in the case.” 

8. Inherent power of remand. 

See also Ibid, S. 151 - 

9. Grounds of remand. 

10. Exclusion of evidence. 

11. Remand in cases under special and local laws. 

12. Remand in appeal from ex parte decree. 

13. Remand in appeal from order refusing to set 

aside ex parte decree 

14. Remand by consent. 

15. Remand in second appeal. 

16. Appeal against an order of remand under this 

rule. 

See also Ibid, O. 43, R. 1. 

17. Appeal from an order of remand under inherent 

power. 

fee also Ibid, O. 43, R. 1. 

18. Powers of High Court in appeal from order of 

remand. 

19* To what Court remand can be made. 

20. Effect of order of remand. 

2R Effect of improper order of remand. 

22. Matter decided by order of remand, finality of. 

23 ' 'remaml' 0 ” lea ’ amI dc P cn<,s upon order of 


m 
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'24» Frocedirc after remand. 

25, Refund of court-fee on remand. 

2G. Revision. 

See also Ibid. S. 115. 

1. Distinction between Rules 23 and 25. 

£ r : 23 and 25 — Applicability — Order of 
remand — Trial Couit deciding only some of the 
issues — Appeal — Appellate order stating that trial 
v^ourt was directed to dispose of suit on merits in 
accordance with law Trial Court then passing 

it ij , rree , f^i'osh appeal from such decree — 
Held that though order of remand did not say in 
vi-ims Ihat decree of trial Court was reversed, order 
. roman 1 read as a whole and subsequent events 
iudicated that decree o[ trial Court was reversed — 
Order of remand was under O. 4 1 , R. 23 an 1 not 
under O. 41, R. 25. ILR (1961) Rom 1 : 62 Bom L R 

341 : 1960 Nag L J 363 i AIR 1960 Bom 543 (540) 
(Pt D) (Pr 8). K ' 

.0. 41, Rr. 23 and 25; S. 151 —Remand under 
section and rules when should be made. AIR 1950 
Bom 246 (Pt A) (Pr 1). 

0» 41, Rr. 23 and 25 — Remand by Appellate 


Court — Scope of. 

Rules 23 and 25 of O. 41, of the Civil P. C. do 
not enable an Appellate Court to remand a suit for 
retrial merely on the ground that reception of addi¬ 
tion il evidence is necessary. Rule 23 refers to a case 
or remand where a decree is reversed on appeal and 
such decree was based on preliminary point. Rule 25 
provides for an Appellate Court directing the trial 
v^ouit to t.ake additional evidence required and to 
return the evidence to the Appellate Couit together 
with its findings if necessary. (I960) 1 Mad L I 37 • 

1959 Mad W N 637. 

-O. 41, Rr. 23 and 25 — Remands under — Dis¬ 
tinction pointed out. AIR 1955 NUC (Raj) 1635 
\ DB). 

2. “Preliminary point,*’ meaning of. 

-O. 4T, R. 23—‘Preliminary point’—Meaning of. 

The expression ‘preliminary proint’ does not mean 
the same thing as a ‘preliminary issue.’ A ‘preliminary 
point’ means a point, the determination of which 
enables the trial Court to pass a decree and relieves it 
from the necessity of determining the other points 
involved in the suit. The expression i> not confined 
to a pmnt of law or point of jurisdiction. ILR (1961) 
Bom 1 : 62 Bom L R 341 : 1960 Nag L J 363 : AIR 

1960 Bom 543 (546) (Pt B) (Pr 8). 

-O. 41, R 23 — “Preliminary point” — Dismissal 

of suit on basis of evidence on special oath. 

The narrow interpretation that a preliminary point 
is one which does not relate to the merits of the case 
is unwarranted. A preliminary point is not restricted 
to points like limitation, jurisdiction and res judicata. 
A preliminary point may be either collateral to the 
merits which precludes their determination altogether 
or a point which, though relating to the merits, pre¬ 
cludes their general determination. It is a point 
which if determined in favour of the plaintiff permits 
the progress of the suit, but when determined against 
him brings the suit to an end, leaving other issues 
undetermined. Where the plaintiff's suit was dismissed 
on the short ground that the defendants took oath 
and stated that nothing was due by them, the disposal 
of the suit is on a preliminary point as the procedure 
rendered the determination of merits of the case 
unnecessary. 1961 M P L J 769 : ILR (1962) Madh- 

Fra 968 : 1961 Jab L ] 158 : AIR 1961 Madb-Pra 10S 
(109) (Pt A) (Prs 2, 3). 


O. 41, R. .3 - Preliminary point” - Meaning 

By a preliminary point’ is not meant onlv a noinf 

l a A°n S r m - technic - aldefectin fhe frame of the 

• mt. A preliminary point means a point the decision 
of which is sufficient to dispose of the whole suit 

ed fn?hp ,he neC r“ Sity °l decidin £ other points invoK 

m M th - e < i a j e - may be 0ne °r fact or of law It 
would include a point wh ch relates to the cause of 

f . or ( j le Pontiff °r his locus standi to bring 

l m ’[In 11 lr suit - Case law discussed. 2 Pensu L R 
649 : AIR 1951 p e psu 130 (Pt A) (Pr 3) (DB)? 

T -0 ;, 4 , 1 ' R - .23 — ‘Preliminary point’ — Meaning 
meUt£ resll,cted t0 1>Ieas stric,| y independent of 

r ’T e "'° r , ds “P re, iminary point” should not be nar- 

rowl> construed so as to be confined to pleis like limita- 

l n °" and r f ' uc « ca * a but should be given a liberal mean- 

ing so as to include any point connected or not con- 

nected with the merits of the case,a decision of which 
in some particular manner result; in the disposal of 
the suit without the necessity of deciding other points 
actually arising in the case which or at any rate some 
ot which must necessarily be decided for the disposal 
ot the case in the evert of a different decision on 
prehminary point not resulting in the disposal of the 

a m m i eT 0 ,n ^ 898 r and 9 Fnd Cas 790 (Mad) and 

a In lorn n 3 -t- from ' TLR (I960) 10 Raj 152 i 
AIR I960 Ra, 7/ (79) (Pt A) (Pr 10). 

——0-41, R . 23 — Preliminary point, meaning of — 

Y\ better the Court decides on ail the issues. 

The remand contemplated by O. 41, R. 23 is one 
made in a case where the first Court has disposed of 
the suit on a preliminary point so as to exclude evi¬ 
dence of essential facts. Where the parties had led 
their fuffire evidence on the facts and further the 
trial Judge has given his findings on all the issues 
raised, it cannot be said that the suit was decided on 
a preliminary point within the meaning of O. 41, 

R 23, Civil P. C. MR 1940 Nag 349, Foil. 1955 Eaj 

L W 334 : ILR (1955) 5 Raj 143 : AIR 1956 Eaj 43 
(44) (Pt B) (Pr 4). 

O. 41, R. 23 — “Preliminary point,” meaning of 
\\ here the Court decides on all the issues — Suit 
is not decided on preliminary point. AIR 1955 NUC 
(Raj) 4047. 

0.41, R. 23— Preliminary point—Meaning of— 
Remand - Ref und of court-fees —(Court.Fees Act 
(1870), S. 13). 

A perusal of S. 13, Court-Fees Act and O. 41, R. 23 
makes it clear that a certificate for refund of 
court-fees paid on the memorandum of appeal can 
be issued if the appellate Cou t remands the case 
lor trial de novo or for determination of particular 
issues when the trial Court has disposed of the suit 
upon a preliminary point. 

A preliminary point is any point the decision of 
which avoids the necessity for the full hearing ot 
the suit. Preliminary point connote; a matter preh* 
minary to the general determination of the suit which 
the parties bring before the Court for decision. AH 
points of issues, whether of fact or of law. the deter¬ 
mination of which has precluded the necessity tor 
the full hearing of the suit come within the expres¬ 
sion‘preliminary point'. 

Where the trial Court has decided the entire case 
after dealing with all the issues raised ini 
the suit cannot he said to have been decided cn 
pieliminary poiat simply because there were no c 
findings on some issues and at places con \ r 0 f 
findings were given in the judgment. The or , 
remand passed by the appellate Court in A* a nd 
case cannot be deemed to be under O. 41, ■ 

so no certificate for refund of court-tee 
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granted. Case law discussed. AIR 1954 Tripura 13, 
<15,16) (Prs. 8, 10, 18, 19). 

3. Where Court decides on all the issues. 

—~~P' 41, R. 23 (Allahabad)—‘All questions have 
not beeD decided’—Meaning. 

The words “all questions arising in the case have 
not been decided” in O. 41, R. 23 as amended by 
the Allahabad High Court mean that they have not 
been decided bv the trial Court and not that they 
have not been decided by the Appellate Court AFR 
1948 All 19 (FBi, Foil. 1957 All L ] (HI? 1957 All 
W R (H C) G59: AIR 1957 All 771 (772) (Ft. A) 

—0.4!, 1} 23, O. 43, R. 1 (u)-Where Court 
decides on all issues. 

, It is not an order of remand under O. 41, R. 23, 
C. P. Code if the trial Court has decided all the 

issues ano if then the appellate Court sets aside the 

decree and orders remand under the inherent powers 
of the appellate Court. In such a case an appeal 

Vn.oJ 3 * ? 3 ' R - 1 (u) wiI1 not be competent. AIR 
1948 OuJh 220, Ref. AIR 1955 NUC (All) 343. 

.P* 41, R. 2-3—Scope Suit decided after civmg 
Findings on all issues — Remand— Legality— Inter 
terence. See Ibid, S 115. AIR 1957 Him Pra 61. 

, P' 41, Rr. 23 and 25 Appeal, competency of_ 

All issues framed and all evidence taken—Decision 
only on pcint of limitation—Appellate Court rever¬ 
sing decision and remanding case directing decision 
in other issues and sending back to the appellate 
Court for final decision—Order is interlocutory and 
jails under O. 4L. R. 25 and not under O. 41, R 23 — 

No appeal thereon is competent. AIR I ! li [ : \itC 
(Raj) 268 (DB). 5 

-? 4 h ? 3 and °- 43 > R 1 (4)—Decree on 

merits—Order of remand— Appeal. 

An order under O 41, It. 23, C. P. Code, nresun. 
poses that the lower Court has disposed of the suit 
upon a preliminary paint. Where it has considered 

all the issues in the suit and after giving its Undines 

thereon has decreed the suit, the suit Ts decided on 

S / n ° rder of rL ‘ mand Passed on appeal 
from that decree cannot therefore be un ler O 41 

It' ? 3 rp d o S j Uch ln -„ not a PPealahl e under 0.43! 
R. 1,C. P. Code. 1950 Raj L W 97- ATT? iqu b • 

108 (109) (Pt. A) (Pr.5) (DB). 19d1 Ed] 

~rP\ J^ ““Decision on all issues — Remind 
not jushhed. See Ibid, 0.41, R. 27. AIR 1955 Via 

4. Entire suit must have been disposed of on 

a preliminary point. 

— O 41, R. 23 Applicability—Trial Court deci- 

•ding suit on merits and not on prelimioarv point — 
Appellate Court cannot remand whole case for retrial 
See Ibid, O. 41, R. 25 AIR 1962 Cui 61. ndK 


idad r. ^vpaiimenc Aotncation, dated 5 O 
1949 providing for institution of suits dudng vacation 
—Appeal — No imtenal on record to • iCat ' 0n 

ther conditions prescribed bv Notification 6 wh . e ' 
fied - Suit remanded for further enou rC-'n 6 , 53 ' 1 ^ 
remand held was proper — (1 irmf'iH ^a er 

s. 4). AIR 1955 NUC (Madh bV? 873. “ ACt (190S >* 

appellate*Court^cai/remanch exCe P tiaaaI the 

If the trial Court has not disposed of the si,if 
preliminary point but has delivered iudgme^o* 
L> cj, o.j rn. D. 34, 
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merits, it is the duty of the appellate Court to deal 

with |n 0 appeal on its merits# It is only in exccp* 
tiona cases where the judgment of the trial Court is 
wholly unintelligible or incomprehensible that the 
appellate Court can remand the suit for a fresh trial, 
lhe tact that there are some defects and infirmities 
in the reasoning of the trial Court is surely not a 

ground for the appellate Court not to do its duty of 

disposing of the appeal on merits. TheappeilateCourt 
will be acting clearly without jurisdiction if it simply 
and mechanically remands a suit to the trial Court 
without applying its mind as to whether the judgment 

and the findings of the trial Court are correct and if 

should he reversed or set aside. A I R 
J? 4 ? ion 488 and A[ R *949 Mad 394 and AIR 1954 
t ^/ , 7 A J ’ Hel * 0,1 { L R <1964/ 2 Mad 5 H(i : 78 Mad 
L W 105: A I R 1965 Mad 417 (419) (Pt B) (Pr 9). 

— O. 41, R. 2:3 (Madras) — Appellate Court’s power 

of remand is not confined to a case which has been 

deposed of on preliminary point. A I R 1955 N U C 
(Mad) 3175. 

O. 43, R. 2o Remand to amend plaint is erron¬ 
eous. 

A plaintiff can sue for damages against a trespasser 

without claiming any declaration for title in respect 

ot the property so trespassed upon. If the defence 
raises any question of title hostile to the plaintiff’s 
claim, then no doubt the question of title should 
have to be incidentally gone into; but to ask the 
plaintiif to amend the plaint and claim for a declara¬ 
tion ot title is an erroneous procedure. I L R (I960) 
Cut 118. 


O. 41, R. 23; O. 43, R* 1—Decree on merits. 

An order under 0.41. R. 23 presupposes that the 
lower Court has disposed of the suit upon a preli¬ 
minary point. Rut where it considers all the issues 
in the suit an i after giving its findings thereon de¬ 
crees the sij't, the suit is decided on merits and not 
upon a preliminary point. An order of remand pass¬ 
ed in appeal from such a decree does not. therefore 
come under O. 41 R. 23 and since an appeal lies only 
when the remand is under 0.41, R. 23 no appeal 
would lie from such a remand. 1950 Hai L W 97- 
AIR 1951 Raj 103 ( 09) (Pt A) (Pr 5) (DB)/ 

5. Decision of lower Court must be reversed* 

O. 41, R. 23 Appellate Court confirming 
decree of lower Court with respect to portion of 

r^ lntl p S C ! ai -W nd rcmaiK, ing the case for the 

rest — Permissibility. 

It is not illegal to have more than one decree in 
respect of the one and the same action. Where pass¬ 
ing of more than one decree may cause injustice or 
prejudice to a party this should not be permitted. 
But where justice lies in disposing of a matter finallv 
with respect to a part of the claim there is nothing in 
the Code to prevent this being done. g n 

I he matter will entirely depend upon the circum¬ 
stances of each case. If a finding on part ol the “we 
finally determined is likely to have its repercussfon 
upon the portion left undetermined then the Court 
sh u Id avoid dealing with the case piecemeal and 
ought to decide the whole case Where however 

rlT 0 / 1 l reS R' Ct to P art of the claim is not 

likely to affect the decision on the rest and failure to 

decide the case partially may uork injustice to^ 

! heC ° Urt c]eo,de ^e case in part and 
TQrW S ,on as ie g ards the rest Madh B L ll 

(Prs 17 C 'h 41). : IR 1956 Madh * Bba 07 ((i8, L 69) 

sho ps - SuU disn7«ed' on\ h'elXn g°the 'nT 
nnuary issue that the notice served waf not ^ accor.' 
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dance with S 100, T. P. Act - Appellate Court can- 
not remand the case for decision on merits until it 

MR iKiucaEdiSiS & e 7 r 1 " ntaaty 

——o. 41, R. 23 (as amended in Madias) — Remand 

?£* e ,Wc de "fM° Ut . c °™ ing t0 the conclusion that 
the decision of the trial Court is wrong - Legality. 

An order of remand made without comint' to the 
conclusion that the decision of the trial Court is 
v Y r , on S=’ illegal and has to be set aside as unsustain- 
®f? le ; Alter the Madras amendment of R. 23 of O. 41 
C>ivil 1. U, it cannot be contended that there is anv 
residuary power in the Appellate Court to remand a 
case apart from the provisions of O. 41, R °3 A 
Court cannot exercise inherent jurisdiction in anv 
case for which another procedure is laid down 
specially in the Code. (1951) 2 Mad L 1 530 . AfR 
1952 Mad CG (GG, G7) (Prs 5, G). J ^ ’ AIR 

~ 0; ?3 and O. 43, R. 1 — Applicability — 

Conditions Preliminary point’—Redemption suit 

Dismissal by trial Court on ground that plaintiff 

was not nearest heir of original mortgagor—Effect_ 

Appellate Court setting aside decision and remand¬ 
ing case — Appeal — Competency. 

In order to attract the provisions of O. 41, R. 23 
it is necessary (1) that the case in which the decree is 
passed by the trial Court and from which an appeal 
is preferred, should have been disposed of on a preli¬ 
minary point, and (2) that decree should be reversed 
in apptal. A preliminary point may be one of fact or 
of law or a mixed question of law and fact. The 
words preliminary point’ are not confined to such 
legal points onlv as may be pleaded in bar of suit but 
comprehend all .such points as may have prevented 
the Court disposing of the case on the merits, whe¬ 
ther such points are pure questions of law or pure 
questions of fact : AJR 1922 Mad 505 (FB), Foil. 

In a suit for redemption of mortgage, the trial 
Court held that the plaintiff had no right to brin^ 
the suit and dismissed the suit. The appellate Court 
set aside the decision of the trial Court od the ground 
that the trial Court had omitted to frame an issue 
about the amount of the mortgage money and that it 
had wrongly shut cut the evidence of the plaintiff, 
and reversing the decree passed by the trial Court, 
remanded the case with direction to allow the plain¬ 
tiff to produce his evidence. T he defendants appealed 
against the order : 

Held, that the order of remand passed by the 
appellate Court was covered by O. 41, R. 23 and the 
appeal against that order, therefore, lay under O. 43, 

R. I. 

The disposal of the suit by the trial Court was 
only on the preliminary point and the decision could 
not be said to be a decision on merit : AIR 1920 Mad 
898 (2) ; aIR 1922 Mad 505 (FB), Rel. or. I960 Raj 
L W 510 : ILR (I960) 10 Raj 429. 

-O. 41, R. 23—Scope of—The decree is reversed. 

An order of remand made by an appellate Court 
would not be covered by O. 41, R. 23, unless the 
decision of the trial Court on the preliminary point 
on which the suit is decided is reversed : AIR 1927 
Lah 880 (1), Rel. on. ILR (1955) 5 Raj 895 : 1955 
Ra L W 466 : AIR 1955 Raj 193 (194) (Pt A) (Rr 0) 
(DB). n ’ 


6. - ‘The Appellate Court may, if it thinks 
fit, by order remand the case”. 

-O. 41, R. 23 — “May remand” — Plea of limi¬ 
tation raised for first time as plea of law — Remand 
for adducing evidence cannot be granted AIR 1955 
NEC (Ajmer) 4709. 


O. 41- R. 23 (Mad ) aod R. 25, S. 151—Scone — 
Remand on ground that original Court had not takei> 
into consideration certain circumstances—No deci¬ 
sion on merits — Validity. acci 

Under the Madras amendment of O 41 R fh* 
discretion of the Court to order remand is not a’S- 

trary, but sound and reasonable, guided by judicial 
appeaT GS an< ^ ca ^ a ^ e correction by a Court of 

Where the appellate Court has remanded the case 

on the ground that the original Court had not taken 

id to consideration certain circumstances and not on 

the ground that the decision of the original Court on 

the merits was erroneous, such a remand cannot 

come under O. 41, R. 23. It does not also come 

under O. 41, R. 25, for the simple reason that the 

Court has not kept the appeal on its file and has sent 

it back after setting aside the judgment of the trial 

Court : Am 1954 Mad 783 and AIR 1952 Mad 60, 
Rel. on. 

Nor can the order of remand be treated as one 

under S. 151, as there is specific provision in the 
Code applicable. 

Held, that the reasons given by the appellate Court 
tor the remand of the case were not such on which a 
remand could be ordered. (1958) 1 Andh W R 335 : 
1958 Andh L T 500. 

O. 41, Rr. 23, 25 — Order of remand — Pro- 


pnety 

Under the Madras Amendment of O. 41, R. 23, Ihe 
discretion of the Court to order a remand is unfet¬ 
tered but that discretion of the Court is not arbitrary. 
The appellate Court should not lightly order a retrial 
of any case in which this can possibly be avoided. A 
remand should not be made in a case which can 
properly be dealt with under R. 25 nor can a remand 
be ordered to allow the party to fill up the lacuna in 
his case. An order cf remand made without coming 
to a conclusion that the decision of the trial Court is 
wrong and that it is necessary to set aside or reverse 
the decision of the trial Court is illegal : AIR 1954 
Mad 783, Rel. on. (1955) Andh W R 877 : 1955 
Andh L T (Civil) 695. 

O. 41, R. 23 — Additional evidence necessary 
— Power to take additional evidence can be exer¬ 
cised only by lower appellate Court itself—Hardly 
any justification for remand. See Ibid, S. 151. AIR 

1955 NUC (Assam) 2791. 

O. 41, R. 23 — Trial Court disposing suit on 
one among many issues — Appellate Court wishing 
to dispose suit on other issues as well—Proper course 
is to remand appeal to trial Court for recording its 
findings on remaining issues. ILR (1951) 3 Assam 15: 
AIR 1951 Assam 142 (142) (Pt B) (Pr 6). 

--O. 41, R. 23 — On evidence produced by party, 

trial Court holding that will was not proved accor¬ 
ding to requirements of S. 03, Succession Act, — 
Appellate Court cannot remand suit to the trial Court 
to give second opportunity to prove the will. Alb 

1956 Bom 160 (161) (Pr 3). 

-O. 41, R. 23— Remand to.cover up deficiencies. 

A party to an appeal is not entitled to get an ordei 
of remand to cover up deficiencies due completely 
the laches of that party. In this respect Governmen 
as a party to a suit cannot claim any specia^ 
but must be treated as an ordinary litigant. AIR • 0 
Cal 87 (89) (Pt A) (Pr 24) (DB). 

-O. 41, Rr. 23, 33 and S. 151— Remand of^ase 

Inconsistent or self-contradictory finding y ,j 
appellate Court — Even ultimate conclusion ^ 

reconcilable with each other - Proper co or( j_ 
was to remand the case to be dealt \yi. 
ance with law. ILR (1953) 2 Cal 199 (D 
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O. 41, R. 23 — Question of law, if can be sent 
to trial Court. 

There is no justification for the appellate Court to 
send back for the decision of the trial Court a ques¬ 
tion which is entirely a question of law. 85 Cal L J 

270 : I L R (1951) 1 Cal 331 : A I R 1950 Cal 510 
(511) (Pt B) (Pr 4). 

—O. 41, Rr. 23 and 25 — Scope — Appellate Court 
finding that additional issue was necessary — Proper 
procedure is to remit issue for finding under R. 25 
and not remand whole suit under R. 23. (1964) 5 
Guj L R 222 : AIR 1903 Guj 336 (Pr 1). 

-O. 41, jRr. 23, 25 and 27 and S. 115 — Appellate 

Court deciding some issues in favour of appellant, 
rejecting cross-objections by respondent and re¬ 
manding entire case for decision on other issues — 
Propriety. 

One K filed a suit against the former State of 
Bilaspur for recovery of a sum oE Rs. 3,997-2*0 by 
way of damages for breach of contract. His case 
was that he had purchased the arms and ammuni¬ 
tion contract for a sum of Rs. 3,700. He paid a 
sum of Rs. 925 at the time of auction and the 

11 anc f was t0 in ^ ree instalments. He 

alleged that the Government failed to perform its 

part of fhe contract and therefore was not entitled 
to realise the balance of Rs. 2,775. He also claimed 
a refund of the first instalment of Rs. 925 The 
trial Court held that the plaintiff was not entitled 
to the refund of Rs. 925 and that the defendant was 
also not entitled to recover the balance of Rs. 2,775. 

The plaintiff went in appeal to the District Judge 
claiming that the suit should have been decreed in 
toto and the defendant filed cross-objections con¬ 
tending that the suit jhould have been dismissed in 
toto. The District Judge decided both these issues 
iq mvour of the appellant and rejected the cros 1 '- 
objections. He remanded the entire case to the lower 
Court under O 41, R. 23 for decision on other issues 
which were left undecided by the lower Court. 

Held, that O. 41, R. 23 had no relevancy to the 
tacts of the case. The proper course for the District 
Judge would have been to remit one or more issues 
to the trial Court for determination and report under 
D 41, R. 2o and on receipt of that report and 
hearing objections, if any, thereto by the parties to 
dispose ot the appeal and cross-objections together. 

Held, further, that the District Judge had created 
an impossible situation by rejecting the cross-oh,ec- 
tions wh 116 remanding the appeal under O 41 R 23 

which had no application. The powers of the Judi¬ 
cial Commissioner to remedy such flagrant error, 
n the exercise of his revisional jurisdiction are 
unfettered. It can proceed even suo rnotu in the 
interest of justice. The order of the District jud'rn 
remanding the case to the trial Court under O. 41 , 
R. 23 and at the same time rejecting the cross-objec- 

(Prs 2!V,8. d 9). e aSidC * AIR 1955 Him Pra 33 (34) 


O 41 Rr. 23 and 24-Order of remand-Validity 
-Order of remand for impleading proper parties - 
\Nhile remanding suit Court holding opinion that 
suit was not maintainable under S. 42 of Specific 
Relief Act — Order ol remand not justified in law — 
Words in the interest of justice* do no make such 
ordeHega'. AIK 1954 Mad 783, Kei. on. 1964 Ker 

77°/ 41 » 2:3 .“" Appellate Court is not justified in 

s&awssa stag**” 1 < ■< 

frame .specific issues — Effect — Case need not be re- 
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n an i d ^ f a °n r ^ tria O fter fram »ng fresh issues. See 
Ibid, O. 6, R. 2. 1964 M P L J (Notes) 76. 

. P* 11' 23,. Ss. 107, lol —Remand for purposes 
of clearing ambiguity in evidence — Evidence clear 
— Legality of remaud. 

When a person in his evidence has clearly and un 
ambiguously made a certain statement the counsel 
cannot in appeal be allowed to say that the person 
meant something else by the statement and thus 
give extended meaning to it. Nor can the appellate 
Court remand the case, for allowing the person to 
give extended meaning by adding to unambiguous 
evlienee and changing its meaning. 70 Mad J YV 
36/ : AIR 1957 Mad 403 (404) (Pt A) (Pr 3) (DBR 

“?* 41 » R - 23 f (Madras) — “Considers it necessary 
Discretion of appellate Court ‘hough unfettered i 
not arbitrary. AIR 1935 N U C (Mad) 3175. ' J 

“ 9\ 41 - R- 23 Scope of tlie rule does not con 

empfate remand of suit for fresh disposal by anpe 
late Court which takes upon itself to make Several 

foi fresh disposal to have a suggested lacuna filled 
up or some other difficulties resolved bv Trinl 
AIR 1935 N U C (Mad) 3148. V ' al Court - 


I I 




O. 41, R. 23 (as amended bv Yfmlrnc w: i 
Court in (1930)) and O. 41. If. 27-Appellate Courf'- 
power of remand — Additional evidence necessarv 
appeal It is no ground for remand of whole suidor 
disposa 1 by trial Court with general liberty to parties 

1830? UCC fr6Sh eVldeDCe - A 1 R 1955 \ U C (Mad 


U. 41, R. 23 Remand enabling party to fill i,n 
lacimae cannot be ordered. AIR 1955 N U C (Mad) 

! 41 V R , 23 (as amended in Madras) - Order nf 
remand —YYdien proper. ratr ot 

Lnder the Madras Amendment of Q 41 n 

discretion of the Court to order remind is unfair f 
but that discretion is not arbilrary but sound s d | 
reasonable guided by judicial principles and uV 
of correction bv a Court ofappeil Th", ? ap , a , ble 

Court should not however rashly and wi'hout^ijft® 
cient cause, order retrial in anv ease 

can possibly be avoided ; a remand order' should 'V'? 
thus be made in a case which could *1 I1 , ot 

dealt with under R 25 ; nor can a tnl fr""/ bti 
so as to enable a party to fill up the lacuna °* d T- d 
case. A remand should not, generallysn?aV | IS 
ordered when the defect i„ the procee inT hai^' be 
maae du to the negligence or default «f nf been 
vyho will benefit by the remand. The mere fact P fuK 
tjie evidence on record is not sufficienf-f a ^ 

Court to come to a definite finding on the no^} 6 a 

issue is not sufficient to Giinblp fhp r\ \ «. ^ 
the case when there is no re.son to thfi.f 
paities did not have an opportunity of n 1 la toe 
the evidence that they desired to nrodiw?/°^ U f Clng a,J 
trial Court There is a clear danger th.at *' 16 th t? 

cases a reman I order mav in eff-ct ?L J- ? such 
to perjury The provisions of Q 4 ® V ,^ vltatio " 
intended to circumvent the provisions of Vi «. ,10t 

nor; by merely using the formula ' n he int ' R ; 2? i 
justice’ can an otherwise uninaifioi . e nferei ls of 
clothed with an air of legal« ’'" T £ 'idernT^ ** 
made without coming to a conclusion m, . f , reni auu 

sion of the trial C-furt Tu^rd ( W ,7 • 6 deci " 

Case-law Rel on 195 - Mad WN t?r™\ 

Mad 783 (784) (I>rs 4, 5). N 216 : A 1 « 1954 

9 41, R. 23 Scone nf a ii 
nianding wholesale a case for ret’ril^® ?°" rt re - 

fresh documents to be admitted-Propriety* cr ~ Tw ° 
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Where in an appeal against a decree obtained by a 
widow whose surrender of her life estate in favour of 
certain relations of hers was attacked as having been 
got by collusion and fraud, and the appellate Court, 
on filing of two wills' unregistered and said to hive 
been made in favour of the widow into Court during 
appeal, remanded the case to the trial Court for fur¬ 
ther trial with a direction to admit fresh documents 
and fresh oral evidence : 

Held, that the procedure adopted by the lower ap¬ 
pellate Court was illegal and nowhere contemplated 
by O 41, R 23 of the C. P. Code. The lower appel¬ 
late Court could have only recorded fresh evidence 
under O 41, R. 27, C. P Code. The strict provisions 
of the Code could not be circumvented and bv*parsed 
in a way as this i. e.. wholesale remind under R 23, 
O. 41 If additional evidence should be let in, die 
lower appellate Cou-t shonl 1 have retained the ca^e 
on its own file instead of reman ling it to the trial 
Court. (1951) 2 Mad L J ,392 : 1953 Ma i W N 531 : 
AIR 1954 Mad 191 (192) (Pt A) (Pr 3). 

-O. 41, R 23 — Scope of — Remand not contem¬ 
plated by Rule. 

Order 41, R 23 does not contemplate an appellate 
Court confirming substantial findings of fact and then 
remanding the entire suit for fresh disposal because 
it c insiders a finding on some other issue is necessary. 
(1953) 2 Mad L J SO : ILK (1953) Mad 1 09 : 66 Mad 
L W 1100 : 1953 Mad W N 300 : AIR 1954 Mad 
167 (107 (Pr 1). 

-O. 41, Rr 23 and 25 — Power of appellate Court 

— Reman i of whole case Legality and propriety. 

When an appellate Court comes to the conclusion 
that the trial Court had omitted to frame or try an 
important issue arising from the pleadings and essen¬ 
tial for a right decision of the suit on merits, it is 
open to that Court under O. 41. R. 25, C. P. Code, to 
frame and refer that issue for trial to the trial Court 
retaining the appeal on its own file and directing the 
trial Court to take ad< itiona) evidence and submit the 
same with the finding thereon and on receipt of 
that finding the appellate Court may proceed to 
judgmt nt. 

In such a case, no useful purpose will he served by 
reopening the entire case and remanding the same. 
The order of remand r f the entire case after setting 
aside the judgment and decree of the trial Court is not 
warran- ed. 1LR (1950) Mys 114 : AIR 1957 Mys9 (1) 
(Pr 4) (DR). 

-O. 41, Rr. 23, 25— Declaratory suit for eviction — 

Discussion of Lower Appellate Court about posses¬ 
sion not satisfactory -Appeal remanded for rehearing. 
(’64) 30 Cut L T 278. 

~— q 41 1 R. 23 Appellant taking risk of depending 
on pure question of law — lie cannot ask Court for 
further indulgence for re hearing of the facts, by re¬ 
man ling the case. 1962 B L J R 809. 

-O. 41, R. S 3 -Remand — Conflicting findings and 

failure to frame essential issues by lower Court—Case 
is fit for remand AIR 1950 Pat 356 (357, 358) (Prs 7, 
8 ) (DR). 

-O. 41, R. 23-‘May if it thinks fit by order, re. 

mand the ease'—Enabling provision. AIR 1955 NUC 
(Raj) 268 (DB). 

O. 41 R* 23 -Matter admitted — N o necessity of 
further evidence— Remand held not necessary. See 
Guardians and Wards Act (1890) S. 9. AIR 1954 Sail 
152 (DB). 

-O. 41, Rr. 23 and 24 and S. 96 —Appellate Court 

may mand the case Case on facts. AIR 1955 N U C 
(Trav.Co) 1247 iDB). 


7. “And may further direct what issue or 
issues shall be tried in the case.” 

—~0. 41, R. 23—Order remanding the case and dis¬ 
missing appeal—Etfect of. 

Where the High Court in an appeal against an 
order of remand dismissed the appeal and remitted 
the case to the trial Court for fresh disposal with 
certain directions. 

Held, that (I) the directions together with the final 
order dismissing the appeal formed an integral whole 
and have become final; and 

(2) when an appellate Court remands a case to the 
trial Court for fresh disposal, it can give directions as 
to the manner in which the suit when it goes back 
should be dealt with. AfR 1928 Mad 430 and AIR 
1941 Mad 530 FR) Distinguished. (1961)1 Mad LJ 
482 : AIK 1961 Mad 410 (412) (Pr 6) (DB). 

-O. 41, Rr. 23, 25,0. 43, R. 1 (u).-As trial Court 

had omitted to decide certain questions, suit remanded 
by appellate Court to trial Court to decide thos8 
issues—Remand order held was clearly covered by 
O 41 R 23 against which an appeal was provided 
by O. 43, R. 1 (u) — Order held did not come within 
O. 41, 11. 25. AIR 1955 N U C (Pat) 24S7 (DB). 


8. Inherent power of remand. 

See also Ibid, S. 151. 

-O. 41, R. 23 — Remand under S. 151 for admitting 

additional document. See Ibid, S. 151. AIR 1955 
N U C (Ajmer) 770. 

--O. 41, R. 23 —Remand when not justified. 

A remand would not be justified in the interest of 
justice where the suit was filed more than three years 
ago and it would not be fair to either party to delay 
the decision much longer, and moreover when the 
entire evidence consisted of the oral testimony of 
both the parties and was read before the High Court. 
1965 All L J 339 : AIR 1966 All 39 (41) (Pt E) 
(Pr 11). 

--O. 41, R. 23 Remand - When not justified. 

A remand of case would not be justified when it is 
not desirable that the final decision in the case should 
be delayed, and s-condly, the observations cf the first 
appellate Court give some indication of his^opinion 
of the evidence led bv the defendant. 1965 All L J 
29S. 


— 0.41, R. 23 as amended by Allahabad High 
Court)—Scope—If exhaustive —Inherent power of re- 

mmd. See Ibid, S. 151. AIR 1960 All 655. 

-O. 41, Ur. 23 and 25, S. 151-Inherent power of 

remand. 


The powers of the appellate Court as regards re- 
nancl are not restricted to the cases specified in O. 41, 
\r. 23 and 25 but the Court by reason of its inherent 
urisdiction, recognised and preserved in the Code, 
inder S 151, may order a remand in cases other than 
he case specified in O. 41, Rr. 23 and 25 if it be 
lec^ssary for the ends of justice. AIR 191, Cal 44 
FB) and AIR 1923 Cal 606; AIR 1928 Cal 812 and 
MR 1941 Oudh 501, Rel. on. 

Where some of the most material propositions o 
act and law irising from tlie pleadings of the parties 
veie not properly considered by the trial Court an 
)roper issues had not been framed, the appe a e 
Jourt is perfectly lustified in remanding the case tor a 
e'rial as it was necessary for the ends ot justice^ 
ueh a case the appellate Court cannot proven 
hirties from adducing additional evidence n 

nutter 195S All L ) 299 : 1958 All W R H C) 441 • 
ilH 195S All 562 (561, 564) (Prs 10. 12, 131 (DB!- 

—O. 41. R. 23 -Scops -Inherent power to re®a» < 
ee Central Excises and Salt Act (1944), S. 

961 Anda Pra 324 (DB). 


CIVIL PROCEDURE CODE (1908), O. 41, R. 23. Note 8 


—O. 41, R. 23, S. 151 -Applicability—Order of re- 
mand. ILR (196») Bom 1 : 62 Bom L R 341 : 1960 
Nag L J 363 s AIR 1960 Bom 543 (546) (Pt B) (Pr 8). 

- O. 41, R. 23, S. 151 - Suit tried on merits and 

dismissed — In appeal trial Court held to have no 
jurisdiction - Order of remand — Order is pissed 
under S 151 and not under O. 41, R 23. . c 5 Bom L R 
471 : I L R (1954) Born 165 : A I R 1953 Bom 436 
(Pt A) (Pr 3) (DB). 

_O. 41, R. 23—Plaintiff pleading cash payment of 

certain amount to defendant—Defendant not specifi¬ 
cally admitting that anything was due from him — 
Absence of pleading or proof that any other sum was 
due to plaintiff from defendant—Plaintiff not entitled 
to decree—Duty of Court to administer justice. 

Held, on facts that though the plaintiff was not 
entitled to a decree, in the interest of justice the case 
should be remanded and the plaintiff should be 
allowed a fresh opportunity to prove his Cise. 1963 
Jab L J 113 : 1962 M P L j (Notes) 143 : A I R 1963 
Madh Pra 15 (16) (Pt B) (Pr 8). 

-O. 41, R. 23 - Power of remand under inherent 

powers is to be used sparingly—New points urged at 
appellate stage—New points requiring fresh pleading 
and evidence -Appellate Court should allow amend¬ 
ments in pleading and case should be remanded—See 
Ibid, S. 151. 1962 VI P L J (Notes) 276. 


-O. 41, R. 23 (Mad) — Power to remand case — 

Conditions for-No inherent power apart from O. 41, 

K. 23. 

It is open to the appellate Court to reman :1 the case 
to the trial Court in the interests of justice only when 
it finds it necessary to reverse the decree for justifi¬ 
able reasons on the materials placed before it. A I R 
1949 Mad 394 and 1950-2 Mad L J 370, Rel. on. 

Where the order of remand is made not because the 
appellate fudge was of opinion that the decision of 
the trial Court is wrong on merits and ought to be set 

* be interests of lustice required that the suit 
should be re-heard but because it was his view that it 
was better to send the case back to the trial Court for 
the purpose of taking full evidence as there was 
lacuna in the evidence with reference to a portion of 
the case for which there was no basis either in the 
p eadings or in evieence the order is wrong and ille- 
^ al c as not being permitted by 0.41, R. 23, Civil 

The appellate Court lias no inherent powers to 
~i a case apart from the provisions of O. 41, 
• 23 as amended in Madras. Even assuming that it 
as such inherent power it cannot be exercised arbi- 

I 951 * 2 Mad L J 532 : A I R 1952 Mad 66 
<67) (Prs 5, 6, 9). 


u „ 41, Jtr. 23 to 27 —Inherent power to remand — 
/vhen can be exercised Dismissal of suit after giving 
n mgs on issues framed but without reference to 

oral evidence — Remand by appellate Court without 

lldo e . v , ence Direction to give opportunity to 

fh, r ie c t( ? c a , dduce additi °nal evidence — Legality. See 
I,)ld > S - 151. A I R 1961 Manipur 10. ' 

c~_ i? •f IT 23~Sc°pe -Remand—Inherent pow ers. 
bee lbld « b. 151. A I R 1958 Manipur 22. 

P* 4], R. 23—Inherent power should not be exer¬ 
cised unless necessary — Suit by landlord - Court 
holding relationship not established — Landlord ap- 
mg Lourt suo motu remanding case for allowing 
>su e Of title to be raised - Order is without ju.ffi 

c ,lK ol °I d and tenant “Question of title — See 
Ibid, S. 151. 1952 Nag L j (Notes) 92. 

_ 41. Rr -23 and 23-Remand for fresh decision 

ppellate Court allowing amendment — Remand 


for fresh decision on issues already raised is not 
permissible. 

It is not open to parties to fill their gaps in evidence 
at appellate stage. 

Where the aopellate Court allowed amendment of 
pleadings of defendant-appellant and remanded the 
case for fresh decision on issues of estoppel, etc., 
which had been already raised, after recording such 
further evidence as parties might adduce. 

Held, that the direction remanding the case for 
fresh decision w r as against established principle of 
law 1952 Nag L J (Notes) 46. 

-0.41, R. 23, S. 115, 151 — Remand of suit — 

Rower of appellate Court to order retrial—That par¬ 
ties could have led better evidence is not sufficient 
ground Circumstances justifying remand not pre¬ 
sent—Court ordering remand acts illegally—Inherent 
pow ers cannot be invoked for remand. 

The power to order retrial after remand where 
there has already been a trial on evidence before the 
Court of first instance cannot be exercised merely be¬ 
cause the appella'e Court is of the view that the 
pirties w r ho could lead better evidence in the Court 
of the first instance have failed to do so. A de novo 
trial after setting aside a final order passed by the Court 
of the first instance, may only be made in exceptional 
circumstances where there has been no real trial of 
the proceedings or where allowing the order to stand 
would re>ult in abuse of the process of the Court. 
When such circumstances do not exist, neither the 
statutory jurisdiction nor the inherent jurisdiction of 
the Court can be invoked to direct a rehearing and 
retrial and the Court ordering retrial acts illegally and 
wfith material irregularity in the exercise of its juris- 
diction. 

A. Shankaramish v. H. S. Lakhminarayanamoorthy 
(un-reported decision of Supreme Court), Re), on. 

I L R (1963) Cut 482. 

-O. 41, R. 23 — Necessary parties — Orissa Hindu 

Religious Endowments Act (4 of 1939) S. 64 (2) — 
Suit under —Public is necessary party—Failure to im¬ 
plead — Suit is not maintainable — High Court in 
ap' eal if can remai d case for removal of defects. See 
Ibid, O. 1, R. 10. I L R (1962) Cut 171. 

-O. 41, R. 23, O. 41, R. 25 and S. 151 — Inherent 

power of remand — Real or nominal character of — 
Debuttar property — Issue not raised specifically — 
Court can remand case for framing and decision of 
issue. 

Where an issue, does not sufficiently direct the 
attention of the parties to the main question of fact 
necessary to be decided, a fresh issue may be directed 
to try the principal question of fact. The Court can 
invoke its inherent jurisdiction to remand the suit in 
an appropriate case. 

Where therefore, the real controversy between the 
parties was whether the Debuttar was real or nomi¬ 
nal. the defence case being that it is secular property 
anti no issue was at all raised, regarding the real or 
nominal character of the Debuttar, although it arose 
on the pleadings ; 

Held, that the order of remand made by the lower 
appellate Court to the trial Court for taking addi¬ 
tional evidence, with a direction lo frame an issue as 
to whether the suit property was really Debuttar pro¬ 
perty and to decide the suit again after taking into 
consideration the entire evidence, was proper. 1 Ind 
App 268 (PC), Rel. on. (1961) 3 Orissa J D 308. 

-O. 41, Rr. 23 and 27—Inherent power of remand 

—Remand to admit fresh evidence from parties for 
reasons not covered by O. 41, R. 27—Respondent 
accepting pecuniary benefit under order of remaud. 
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cannot say that order of remand was wrong in law. 
See Ibid, S. 15L. (1960) 2 Orissa J D 82. 

O. 41, R. 23—Scope—Inherent power of remand 
Remand for giving opportunity to adduce further 
evidence — Permissibility. See Ibid, S. 151. 1957 
B L J R 740. 

--O. 41, Rr. 23 and 25, S. 151—Order of remand— 

Procedure to be followed—Inherent power of Court 
—Use of. 

It cannot be doubted that an appellate Court has 
inherent power to remand a case even where O. 41, 
R. 23, O. 41, R. 25, does not apply provided that the 
interests of justice require it, but Courts should not dis¬ 
card the procedure prescribed by the Code of Civil Pro¬ 
cedure, and adopt a different one unless it is necessary 
to do so. Where an appellate Court finds it necessary 
that a particular issue should be framed and tried, it 
should proceed under the provisions of O. 41, R. 25, 
to frame the issue and refer it for trial to the lower 
Court. It is not proper for the appellate Court to set 
aside the judgment ot the trial Court and send back 
the case to that Court for deciding it by framing an 
Rsue which the appellate Court considers necessary 
for the decision of the case : A I R 1926 Cal 976, 
Rel. on. 

(Held, that in the circumstances of the case neither 
the issues framed by the appellate Court were neces¬ 
sary nor was the order ot remand a proper use of 
the inherent power.) AIR 1950 Pcpsu 49 (Pr 1). 

— O. 41, R. 23 - Inherent power of remand. See 
Ibid, S. 151. 1963 Cur L J 291 (Punj). 

9. Grounds of remand. 

• O* 41» R- 23, O. 20, R. 17 — Compensation — 
Direciion for assessment, approved by plaintiff wit¬ 
nesses No error committed to justify interference 
under Art. 136 of the Constitution. 

If with a view to restrict the scope of the enquiry, 
the High Court gave a direction to the Commissioner 
for assessing compensation for additional works on 
the basis of rates which were approved by the plain¬ 
tiff’s witness no serious error was committed in in¬ 
corporating that direction which would justify inter¬ 
ference in appeal by special leave. Subramanyam v. 
Thayappa, 1961 S C D 303 : 1961 Kcr L T (S C) 37 : 
(1961) 2 S C J 191 : (1961) 3 S C R 663 s (1961)1 
All L R 473 : AIR 1966 S C 1034- 

O. 41, R. 23 — Grounds for remand — Case on 
facts. AIR 1955 NUC (Ajmer) 4725. 

O. 41, R. 23 — Grounds of remand—Question of 
payment of rent—Inter-pleader suit between heirs of 
N and mortgagee in possession of property — Trial 
Court proceeding to determine as to whom rent was 
payable on death of N — In appeal rival contentions 
advanced raising questions as to who was entitled to 
receive rent even in lifetime of N, i. e., mortgagee or 
N—Latter question not received proper attention in 
Lower Courts—Nor did parties adduce evidence re¬ 
quired for proper determination of case—Whole case 
held had to be tried again. AIR 1955 NUC (All) 
2271. 

-O. 41, Rr. 23 and 27—Order of remand under— 

Grounds for. 

The power of remand exercisable by the appellate 
Courts should be sparingly exercised and should 
strictly be in conformity with O. 41, R. 23, Civil 
Procedure Code; as amended by the Madras Amend¬ 
ment. The mere fact that the appellate Court, deci¬ 
des, rightly or wrongly, to receive some additional 
evidence, cannot at all be a ground for ordering re¬ 
mand of the suit. 

(Q An appellate Court could remand a suit for 
fresh disposal to the Court of first instance only in 


the circumstances laid down in O. 41, R. 23, and in 
no other; 

(ii) A remand ought not to be ordered as a matter 
of course; 

(iii) Inherent jurisdiction cannot be invoked for 
ordering a remand as the statute contains an express 
provision, namely, O. 41, R. 23. 

(iv) If the appellate Court feels that any issue or 
issues had been left undetermined by the trial Court, 
it may frame such issue or issues and remit the same 
to the trial Court for a finding, keeping the appeal 
pending on its file, and on receipt of the finding 
from the trial Court, pr iceed to hear and dispose of 
the appeal in the light of the finding and the evi¬ 
dence if any, recorded in support thereof and of the 
evidence already on record, following the procedure 
indicated in rules 25 and 26 of Order 41. 

(v) If the appellate Court decides to receive addi¬ 
tional evidence in appeal under O. 41, R. 27, it may 
itself record the additional evidence or direct the 
trial Court or any subordinate Court to record the 
same, and send up the evidence so recorded, to the 
appellate Court. The appeal continues to remain on 
the file of the appellate Court till the additional 
evidence is received by it. ILR (1961) 2 Andh Pra 
350 : (1961) 1 Andh W R 323 : 1961 Andh L T 164: 
AIR 1961 Andh Pra 226 (228) (Pr 9). 

-O. 41, R. 23 — Grounds of remand — Remand to 

enable new plea to be raised—Legality. 

A request to the appellate Court to remand the 
case to give an opportunity to the plaintiff to file 
certain documents to establish certain plea cannot be 
acceded to, when that could practically amount to a 
retrial of the whole suit. Further, the Court, will not 
be justified in doing so when there was no pleading 
and no issue ana also when the trial Court has 
not rested its decision on that plea. 69 Mad L W 
(Andh) 30 : 1956 Andh W R 544. 


--O. 41, Rr. 23, 1 and S. 107- Limitation Act (1908), 

S. 3—Question of limitation raised in pleadings and 
specific issue framed*— Question not argued by the 
counsel'.— Appellate Court can itself determine such 
question—Remand held not necessary. See Limitation 
Act (1908), S. 3. AIR 1955 Assam 30 (DB). 

■-O. 41, R. 23—Enquiry into pauperism—Plaintiff 

admitting to possess house in Pakistan-;— Question 
not gone into—Conclusion as to pauperism set aside 
— Hemand. See Ibid, O. 33, R. 4. AIR 1955 Cal 192 
(DB). 

-O. 41, R. 23—Suit lor ejection remanded for find¬ 
ing out whether plaintiff required premises bona fide 

for his own use and occupation—See Ibid, S. 105. AIR 
1955 NUC (Cal) 2930 (DB). 

-O. 41, R- 23 — Appeal — Order of remand for 

amending plaint — Validity. See Ibid, O. 6, R. L- 
AIR 1955 NUC (Mad) 2426. 

--O. 41, R. 23 - Ground of remand — Failure to 

give party an opportunity to adduce evidence Case 
remandecl for retrial. AIR 1955 N U C (Manipur) 
5677. 


-O. 41, R. 23, S. 151-Inherent power of remand 
L ppellant opposing application of respondent tor 
lointment of Commissioner made in trial Court 
himself demanding remand on that score in 
>eal - Case not remanded — Remand not to oe 
nted where defect in proceedings is due to j 
It or negligence of party who will benefit by 

land, . . 

l remand should not, generally speaking, - 

lered when the defect in the proceeding has been 

Apt due to the negligence or default of t P 
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who will benefit by the remand. Therefore, a remand 
asked for by plaintiff-appellant for ascertaining the 
location of the disputed property b* the Commis¬ 
sioner cannot be granted where the appellant himself 
had opposed to appointment being made by trial 
Court, on defendant’s application. 

The mere fact th it the evidence on record is not 
sufficient to enable the Court to come to a definite 
finding on the point in issue is not sufficient to enable 
the Court to remand the case, when there is no reason 
to think that the parties did not have an opportunity 
of producing all the evidence that they desired to 
produce before the trial Court, as it may in effect be 
an invitation to perjury. The policy of law is that 
once the matter has been fairly tried between the 
parties, it should not, except in special circumstances 
be reopened and retried : 1962 S C (Notes) 415, Rel. 
on. AIR 1964 Orissa 250 (251) (Pt A) (Pr G). 

-O. 41, R. 23 — Amendment of plaint in appeal— 

No change in nature of suit — Remand — See Ibid, 
O. 6, R. 17. AIR 1955 NUC (Pat) 3421. 

-—O. 41, R. 23 Grounds for — Remand — Tests to 
exercise discretion—See Ibid, S. 107. AIR 1957 Punj 
312 (DB). 

-O. 41, R. 23 Remand—When justified—See Ibid, 

O. 16, R. 10. I L R (i960) 10 Raj 429. 

-O. 41, R. 23—Negligence of party — If ground 

for remand. 

Where a defendant even after his application before 
the trial Court to amend a certain issue and to frame 
issues on additional grounds raised in his written 
statement, did not care to press his prayers with 
respect to all the grounds, he is not entitled to ask 
the appellate Court to remand the suit after framing 
the issue on the ground which appeared to have thus 
given up by him. 1958 Raj L W 101 : I L R (1957) 
7 Raj 323: AIR 1957 Raj 47(48) (Pt A) (Pr 10) 
(DB). 

[Reversed on another point in AIR 1961 SC 1655.] 

7“0. 41, Rr. 23, 25 - Appeal — Remand — Decree 
without proper consideration of important question. 

When there has been no proper consi leration of 
important questions involved in the suit the decree 
cannot stand and has to be set aside. The Appellate 
Court will in such a case set aside the decree and 
remand the suit for trial and decision de novo after 
ire,h inquiry. 1950 Ker L T 073. 

10. Exclusion of evidence. 

7~Q. 41, R. 23— Exclusion of evidence — Suit dis¬ 
missed after hearing arguments on preliminary issue 
without allowing parties to produce evidence which 
was necessary - Case remanded for disposal accord¬ 
ing to evidence. AIR 1955 NUC (Ajmer) 154. 

O. 41, R. 23—Remand for fresh opportunity to 
lead evidence - If justified. 

In a case where the party concerned chose to lead 
no evidence though notice of the issue involved had 
neen given to him, he cannot ask the appellate Court 
for a fresh opportunity to lead evidence by remand¬ 
ing the case. 1948 A M L J 7 : 52 Cri L J 1485 : AIR 
1951 Ajmer 93 (94) (Pr 6). 

O. 41, Rr. 23, 24 —Scope —Suit for dissolution of 
partnership and accounts decreed without receiving 
oral evidence —Decree set aside in appeal — Respon¬ 
dent not agreeing to have suit tried without evidence 
and on basis of agreement only—It was held fair and 
reasonable that parties should have opportunity of 
adducing relevant material before disposal of suit and 
"mit should not be disposed of only on pleadings and 
partnership deed. AIR 1955 Cal 251 (DB). 


11. Remand in cases under special and 

local laws. 

-0.41, R. 23—Trial Court passing preliminary 

decree for partition in a Mopla Marumakkathayam 
tar wad in accordance with Marumakkathayam Law- 
On appeal, appellate Court, following the decision of 
a Single Judge of the High Court, AIR 1953 Mad 425, 
remanding the case for fresh disposal in accordance 
with Islamic Law— Appeal not preferred against that 
order—After remand, the Single Judge decision over¬ 
ruled by Division Bench (AIR 1956 Mad 244) —Trial 
Court, following the decision of the Division Bench 
once more passing preliminary decree in accordance 
with Marumakkathayam Law — Appeal confirming 
decree — Held on second appeal that the order or 
remand came within the scope of O. 41, R. 23 as it 
was in force at the time in the State of Madras, and 
was appealable under O. 43, R. 1 (u) — The remand 
order not having been appealed from had become 
final and it was not open to the trial court to pass a 
decree for partition under the Marumakkathayam Law 

_This was sufficient to attract the operation of 

S. 105 (2). See Ibid, S. 105(2). I L R (1962) 1 Ker 
205. 

-O. 41, R. 23 — Appeal against order of Commis¬ 
sioner under S. 10, Workmen’s Compensation Act — 
Held, case could not be remanded under O. 41, R. 23. 
Madh BLR 1955 Civ 376 : Madh B L J 1955 HCR 
1794: AIR 1956 Madh B 122 (123) (Pt C) (Pr 15). 

12. Remand in appeal from ex parte decree. 

-O. 41, R. 23 — Appeal from ex parte decree — 

Appellant cannot ask for remand on ground that sum¬ 
mons was not dn ly served. See Ibid, S. 96. AIR 1955 
N U C (Raj) 275. 

13. Remand in appeal from order refusing to 
set aside ex parte decree. 

-O. 41, Rr. 23 and 24 — Remand in appeal from 

order refusing to set aside ex parte decree. 

An application for setting aside ex parte decree was 
rejected as time-barred after the parties have filed 
affidavits in opposition and reply. The appellate 
Court while reversing the order held th at though all 
the affidavits were on record because the trial judge 
had no occasion to consider the remaining issue or 
issues it would not be proper for it sitting as a Appel¬ 
late Court, to decide those matters without the benefit 
of the findings of the trial judge. The decree was a 
decree passed by him and it was that^decree which was 
sought to be avoided on the ground that there was suffi¬ 
cient cause for the defendant’s absence on the date the 
decree was passed and therefore it was pre-eminently 
a matter, at least primarily, for the trial Judge him¬ 
self to consider and. say, whether the appellant has 
been able to make out a sufficient cause for his absence 
and the proper course for the appellate Court to 
ad >pt therefore was to set aside the order and to 
remand the case. 58 Cal W N 313 : ILR (1956) 2 Cal 
214 : 93 Cal L J 119 : AIR 1954 Cal 352 (355) (Pt B ) 
(Pr 14) (DB). 

14. Remand by consent. 

-O. 41, lb 23 (Andhra Pradesh) and S. 107 — Re¬ 
mand by consent of parties is within powers of appel¬ 
late Court. 

An order of remand based on the consent of parties 
is within the scope of the power of the Appellate 
Court under O. 41, R. 23, C P, Code. (1960) 1 Andk 
W R 94 : 1960 Andh L T 559 : I L R (i960) 1 Andh 
Pra 384. 

-O. 41, lb 23—Default of plaintiff — Dismissal o£ 

suit —Appeal —Consent remand order by High Court 
—Plaintiff not complying with condition — Extensk* 
of time. See Ibid, O. 9, R. 4. AIR 1957 Madh BI 
(DB). 


586 


CIVIL PROCEDURE CODE (1908), 0. 41, R. 23, Note 15 


15. Remand in second appeal. 


-O. 41, R. 23 — Remand — Documentary evidence 

admitted without giving opportunity for rebuttal — 
Remand in second appeal for disposal according to 
law\ AIR 1955 N UC (Ajmer) 4778. 

-0.41, R. 23 Finding of fact of first appellate 

Court —High Court reversing it in second appeal — 
Entire evidence read out before High Court — Suit 
filed some ten years back — Remand of case for re¬ 
hearing of appeal would not be in the interests of 
justice — Case heard on merits by High Court. 19G5 
All W R 724. 

-O. 41, R* 23— Remand —Entire evidence adduced 

—Issues not properly framed. 

Where the entire evidence has been adduced, even 
though proper issues had not been framed, there need 
be no remand in second appeal on that ground. 1950 
R D 130. 

-0.41, R. 23— Malabar Tenancy Act amended 

after filing of second appeal — Remand. See Ibid, 
S- 151. 1957 Ker L T 237. 


-O. 41, R. 23 Suit decided on preliminary point 

of res judicata \o objection raised by plaintiff — 
Remand —Permissibility. 

Both the plaintiffs and the defendants proceeded 
upon certain admitted facts; the defendants, plead¬ 
ing the bar of res judicata filed into Court certified 
copies of the udgment and the decree of tire previous 
suit but the p aintiff did not even challenge at that 
stage that the findings arrived at by the Judge in a 
previous suit were contrary to the pleadings in that 
suit; both the parties proceeded straightway to 
argue the question whether the suit is barred by 
principles of res judicata or not on the pleadings as 
they then stood and the suit was decided on that 
preliminary issue. 

Held, that it was too late for the plaintiff to con¬ 
tend that the suit should go back to the trial Judge 
for a further finding after recordir g evidence. 23 Cut 
L T 380 : AIR 1957 Orissa 201 (203) (Ft B) (Pr 7). 


-O. 41, R. 23 — Suit for compensation for loss or 

injury to consignment against railway — Railway 
claiming exemption from liability on the ground that 
the plaintiff himself was at fault in not taking deli¬ 
very of consignment for about a month after its ar¬ 
rival — No issue however framed on the question and 
no evidence laid by either party—No ground taken in 
that behalf by the railway either in lower appellate 
Court or before the High Court in second appeal — 
Held, that the railway must be taken to have aban¬ 
doned the plea and hence no case was made out for 
remand to the trial Court for a fresh trial of that 
issue. ATR 1904 Pat 80 (82) (Pt B) (Pr 4'. 

-O. 41, Rr. 23 to 25- Remand in second appeal- 

inherent power of remand — Finding given by lower 
Court without consideration of evidence —Remand by 
High Court for submitting fresh finding is one under 
S. 151 and not under O. 41, Hr. 23 to 25 - Contrary 
finding given after remand to be taken into considera¬ 
tion in disposing appeal. See Ibid, S. 100. AIR 1960 
Pat 41. 


-O. 41. R. 23 — New point raised for first time in 

second appeal—Proper issues not obtained on plead- 
ings — Point requiring evidence — Case cannot be re¬ 
manded for framing fresh issue for trial. See Ibid, 

Ss. 100 101. AIR 1905 Punj 13. 


10. Appeal against an order of remand 

under this rule. 

See also Ibid, O. 43, R. 1- 

•-O. 41. R. 23—Order of remand— Appealability 

(Per Fazl Ali J). See Ibid, Ss. 109 and 110. AIR 19o0 

F C 83. 


-O. 41, R. 23—Application under S. 47 — Appeal- 

Remand — Appeal from order of remand. See Ibid, 
S. 47. AIR 1955 NUC (All) 2658. 

-O. 41, R. 23 (U. P.) — U. P. Amendment—Effect of 

—Appeal from order of remand. See Ibid, O. 43, 
R. 1. AIR 1955 NUC (All) 2028. 


-O. 41, R. 23; O. 43, R. 1 (u) — Appeal against 

order of remand. 

Issue framed by the Munsiff was divisible into two 
parts. The first part raised the question, whether the 
defendant was in possession of the entire premises or 
only a part of it and the second part was that if the 
defendant was in possession of only a part of the pre¬ 
mises, was he entitled to claim reduction in the rent, 
and if so, how much. The Munsif was of the opinion 
that if the defendant was in possession of only a part 
of the permises, he could not claim reduction in the 
rent without having recourse to a suit under S. 5 (4) 
of the Control of Rent and Eviction Act for fixation 
of proper rent and on that finding he decreed the suit 
for the entire claim. The trial Court, therefore, did 
not decide what would be the proper rent payable by 
the defendant to the plaintiff in case it was held that 
the defendant was not liable to pay the whole rent 
by reason of his having been given possession over 
only a part of the premises. The lower appellate 
Court took the view that S. 5 (4) of the Act had no 
application and the defendant, having been given 
possession over only a part of the premises, was enti¬ 
tled to claim proportionate reduction in the rent and 
remanded the case for determination of the question 
of reduction. 

Held, that the order of remand was under O. 41, 
R. 23 and the appeal lay under O. 43. R. 1 (u). 1954 
All L J 195 : 1954 All \V R (HC) 257 : AIR 1954 All 
592 (593) (Pt A) (Pr 11) (DB). 

-O. 41, R. 23 (U. P.) — Appeal against order of 

remand. 5ee Ibid, S. 151. AIR 195 4 All 559. 


-O. 41, R. 23—Order of remand passed in appeal 

from order—Appealability. 

Where an order of remand is passed by the lower 
appellate Court, not in an appeal from a decree but 
in a miscellaneous appeal from an order, no further 
appeal lies against it to the High Court even if the 
lower appellate Court had no jurisdiction to en’ertam 
it. 1951 Ail \V R (HC) 94: A I R 195 L All 42S(430) 
(Pt E) (Pr 12). 


-0.41, R. 23 — Order of remand passed under 

O. 41, R. 23, Civil P. C., by the Commission-r or the 
Additional Commissioner — No appeal* lies from L e 
order — Revision, however, lies — Appeal may ^ 
treated as revision. See Tenancy Laws U. P- Tenancy 
Act (17 of 1939), S. 203. 1951 R D 79. 


-() 41, R. 23; O. 43, R. 1-Remand under ()• 41. 
23. 

rhe appellate Court purported to act under O. « 
23, Civil P. C., inasmuch as in its opinion the trial 
urt had not disposed of the suit on all the issue. ■ 
cording to the appellate Court, the trial Court 
;posed of the suit on the preliminary question tn 
3 defendant No. 1 was nut a tenant and was • no 
as enlitled to protection under S. 5 of the AS-a 
t (12 of 1955). . 

Held, that in this view of the case, an JPPea 
der 6. 43. A I R 1900 Assam 35 (36) (Pt A) (Pr 


-O. 41, R- 23—Second remand— Power of Court- 

Vhere there is a remand by the Court, 

m which an appeal is preferred to superic > ^ 

n to the extent to which the ongu 
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remand is set aside by the superior Court it is not 
open to appellate Court to make a remand tor any ot 
the purposes for which it had made the original 
order of remand. But saving this limitation, there is 
no fetter to its judicial duty in mnking an order of 
remand if such an order is justified on grounds other 
than those on which the original order oi remand 
was made. AIR 1956 Bom 641 (642) (Ft A) (Pr 5). 

-O. 41, R. 23 - Order of remand not strictly under 

O. 41, R. 23—Second appeal— Competency. See Ibid, 

S. 100. AtR 1955 N U C (Cal) 1794. 

-O. 41, R. 23 — Deposit under — Demand after 

settlement of issues — Plaint iejected on failure to 
deposit—Order of disposal not on preliminary point 
—Remand — Second Appeal — Maintainability. See 
Punjab Pre-emption Act (1 of 1913), S. 22. AIR 1955 
NUC (Him Pra) 2344. 

-O. 41, R. 23 and O. 43, R. 1 (u)—Appeal against 

order of remand after disposal of suit — Com¬ 
petency. 

Notwithstanding the fact that after an order of re¬ 
mand the suit was disposed of, the party aggrieved by 
the order of remand would have a right of appeal 
against the order of remand. AIR 1951 Mad 218 Ap¬ 
proved. AIR 1949 Mad 377, Overruled and Reversed. 
I L R (1951) Mad S35 : 64 Mad L W 346 : (1951) 1 
Mad L J 474: AIR 1951 Mad 883 (1) (Pr 1) (DB). 

-O. 41, R. 23 — Order of remand — Appeal Irom, 

after final decision. 

The parly aggrieved by an order of remand is en¬ 
titled to appeal against it though the suit has been 
disposed of after ihe order of remand. AtK 1951 Mad 
218, Foil. MR 1949 Mad 377, Reversed. 1951-1 Mad 
L ) 474 : 64 Mad L W 346 : 1951 Mad W N 309(1) i 
I L R (1951) Mad 835 : AIR 1951 Mad 883 (1) (Pr 1) 
(DB). 

-O. 41, R. 23— Order of remand not falling under 

O. 41, R. 23—No appeal lies—Re nand order can how¬ 
ever be challenged in appeal against decision given 
after remand — High Court has also power in second 
appeal to question its correctness. See Ibid, S. 105 (2). 
AIR 1962 xManipur 36 (39) (Pt B) (Pr 10). 

-O. 41 1 R. 23 — Trial Court’s judgment after re¬ 
mand based on judgment of lower appellate Court — 
Appeal to High Court against latter judgment — 
Appeal not infruciuous. 

Wh ere the judgment of the trial Court, after remand, 
is based on the judgment oi the lower appellate Court 
which is under challenge in the High Court, if the 
basis itself collapses, the superstructure standing on 
it must go. The High Court has jurisdiction to set 
aside the judgment of the low er appellate C mrt, and 
if it so sets aside, the judgment ol the trial Court, 
after rem-nd, must automatically be inoperative. 
Hence the appeal to the High Court cannot be said 
to be infructuous on the ground that since no appeal 
was filed against the judgment of the trial Court 
passed in accordance with the order of remand it 
concluded the matter. 10 Moo Ind App 203 (PC) and 
A I R 1923 P C lh7 and A I R 1955 S C 576, Foil. 

32 Cut L T 76 : A I R 1964 Orissa 156 (157) (Pt B) 
(Prs 3, 6). 

O. 41, R. 23; O. 43, R. 1— Appeal—Order of re¬ 
mand. 

Order passed under O. 41, R. 23, Civil P. C. f is ap¬ 
pealable under the provisions of O. 43, Civil P. C. 
(’58) 24 Cut L T 485. 

O. 41, R. 23 and O. 43, R. 1 (u)— Appeal aguinst 
•rder of remand. 


In order to determine whether an order of remand 
is appealable or not the test is whether an appeal 
would have been competent if the Court instead of 
making an order of remand passed a decree on the 
strength of the adjudication constiuling the orcer of 
remand. If a second appeal would lie from the 
decree, then the order of remand is appealable other¬ 
wise not. In other words an appeal from an order of 
an appellate Court remanding a case under O 41, 
R. 28, Civil P. C. would lie in all cases except where 
no right of second appeal against the appellate decree 
is given by the Code or by any other law. AIR 1953 
Pepsu 117 (Pr 2). 

-0.41, R. 23 and 0.43, R. 1 (u) — Order of re¬ 
mand - Appeal — Appellate Court not mentioning 
provision of law under w hich remand is ordered. 

An appellate Court remanding a suit to the trial 
Court ought to mention the provision of law under 
which the remand has been ordered In its absence 
it has to be daterrmned under what law it could have 
been and was in tact ordered. There is no doubt that 
a reman i is permissible under S. 151, Civil P. C. also 
but recourse to that section is had only in very 
exceptional cases. Where the case had been disposed 
of by the trial Court on one ol the points involved 
which rendered the decision of the re^t of the issues 
unnecessary, it amounts to a decision ol the suit on a 
preliminary point, and the appellate Court could 
have remanded the case under O. 4>, R. 23, Civil 
P. C., unless there is reason to suppose that it did not 
act under it Consequently the order of remand is 
appealable, and if no appeal is filed by the party 
aggrieved its propriety cann >t be questioned in second 
appeal alter remand. 2 I epsu L R 649 : AIR 1951 
Pepsu 130 (132) (Pt C) iPr 4) (DB). 

-O. 41, R. 23—Appeal 6led from order of remand 

—Decree pjssed by trial Court pending appeal — 
Effect. See Ibid, S. 100. AIR 1958 Punj 81. 

-O. 41, R. 23 and O. 43, R. 1 (n)— Appeal against 

remand order. 

When the appellate Court passes an order of 
remand in a case, where had it dismissed the 
appeal its orch r would have amounted to a decree 
and as such appealable, the order of remand also is 
appealable. Al U 1951 Punj (Simla) 213 (214) (Pt A) 
(Pr 2). 

• — O. 41, R. 23, O. 43, R. 1 (u), S. 105 — Scope — 
Order ol remand under O. 41, R. 23— Appeal against 
—Final decree passed subsequently — Appeal does 
not become incompetent. 

An order of remand made under O. 41, R. 23 has 
an independent existence and il any person is 
aggrieved thereby, he has no other alternative but to 
appeal Irom it, because ii he does not appeal, he will 
not be heard later on. The law gives to the person 
aggrieved by the said order oi remand a right to 
appeal and that right cannot be taken away simply 
because the final decree is passed either before or 
alter the person files an appeal from the said order. 

The final decree which is passed by the lower 
Court alter the order of remand is in its nature depen¬ 
dent and subordinate to the order of remand. If the 
remand order is set aside, the final decree would also 
topple down. AIR 1925 Cal 218 and ILR 32 Cal 102.3 
and AIR 1949 Mad 377, Dissented from. Haridas v. 
Bansidhar. ILR (1961) 11 Raj 1099:1962 Faj L W 7.* 
AIR 1962 Baj 57 (61, 62, 64) (Pt A) (Prs 16, 17, 18°, 
23) (FB). 

• -O. 41, R. 23, O. 43, R. 1 (u), S. 105 — Appel¬ 

late Court expressly passing order under O. 41, R. 23 
though order not strictly ordered by O. 41, R. 23 — 
Appeal lies under O. 43, R. 1 (u). 
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The right of appeal depends on what the Court 
actually does and not on what it ought to have done. 
Hence in a case where an appellate Court expressly 
oasses an order of remand under O. 41, R. 23, or 
where it purports to pass an order of remand under 
the said rule by directing the court-fees to be re¬ 
turned to the appellant, an appeal will lie against the 
said order of remai d under O. 43, R. 1 (u), even 
though the order of remand is not strictly covered by 
the provisions of O 41, R. 23. AIR 1955 Raj 193, 
Approved; AIR 1940 Nag 349 Dissented from. 
Haridas v Banshidhar. ILR (1961) 11 Raj 1099: 1962 
Raj L W 7 : AIR 1962 Raj 57 iG5, 67) (Pt B) (Prs 27, 
29, 33) (FB). 

-O. 41, R. 23 — Appeal under O. 43, R. 1 (u) — 

Questions of fact not to be agitated. See Ibid, O. 43, 
R. 1 (u). AIR 1900 Raj 77. 

-0.41, R. 23 — Application for amendment of 

plaint presented when both sides had furnished their 
evidence and the case was fixed for arguments — 
Application rejected—Plaint rejected under O. 7, R. 11 
—Order set aside in appeal and case remanded with 
direction to allow amendment and to proceed with 
case — Appeal against appellate order O. 41, R. 23 
applied and an appeal would be under O. 43, R. 1 (u). 
See Ibid, O. 43, R. 1 (u). ILR (1956) 6 Raj 144. 

-O. 41, R. 23—Appeal against order of remand. 

See Ibid, S. 2 (2). A I R 1955 N U C (Raj) 4066 
(DB). 

-O. 41, R. 23 — Remand not falling under — No 

appeal lies from remand order even though appeal 
would lie from decree of Appellate Court. See Ibid, 
O. 43, R. 1 (u). AIR 1955 N U C (Raj) 290 (DB). 

17. Appeal from an order of remand under 

inherent power. 

See also Ibid, O. 43, R. 1 

-O. 41, R. 23—Remand under inherent powers — 

No appeal. See Ibid, S. 151. AIR 1955 N U C (Ajmer) 
770. 


to Revenue Court — Decision based on such finding 

— Appellate Court setting aside decision on ground 
that finding should have been by civil Court itself 
and remanding case for decision on such finding 

— Remand is not under O. 41, R. 23 but under 
S. 151 and is not appealable. 

The trial Court had remitted the only issues in the 
case to the revenue Court for its findings under S. 288 
of the U. P. Tenancy Act and decided the said issues 
in accordance with the findings of the revenue Court. 
The appellate Court reversed the decree of the trial 
Court holding that the trial Court had erred in 
remitting these issues to the revenue Court and 
remanded the suit to the trial Court for giving its 
independent findings on all the issues irrespective of 
the decision of the revenue Court on the issues 
remitted to that Court. 

Held, that although the trial Court had merely in¬ 
corporated the findings of the revenue Court in his 
judgment the decision was, the decision of the civil 
Court, and the appeal preferred in the appellate 
Court was against the decision of the civil Court. 

Held al so that the words “all the questions arising in 
the case” in O. 41, R. 23 (All) refer to the trial Court 
and not the appellate Court and that the order of 
remand did not fall under O. 41, R. 23 and as such 
was not appealable under O. 43, R. 1 (u). 

Held further that if O. 41, R. 23 was found to be 
inapplicable to the case, then the only provision of 
law under which the said order could be passed was 
section 151. No appeal was provided against such an 
order even. AIR 1945 Oudh 133, AIR 1939 Oudh 
102, Relied. AIR 1948 Oudh 107, Distinguished. 1952 
All L J 234 : AIR 1952 All 919 (920, 921) (Prs 8, 10, 
11 ). 

-O. 41, R. 23—Scope of. 

Where the appellate Court reverses the decree and 
gives an opportunity to amend the plaint and the case 
is remanded to trial Court it is not one under O. 41, 
R. 23. ILR (1953) 5 Assam 326 : AIR 1953 Assam 
193 (194) (Pt A) (Pr 6). 


-O. 41, R. 23 —Order of remand — Expert evi¬ 
dence, direction for — Proper order to make. 

The Courts have to decide a case on the evidence 
before them and if a party on whom the onus of 
proving a certain fact lies, fails or omits to produce 
the evidence to establish his case the suit should fail. 
It is no part of the duty of the Court to suggest to the 
parties what evidence should be produced in a parti¬ 
cular case. 

Where the appellate Court agreed with the assess¬ 
ment of the evidence made by the trial Court, but was 
in doubt as to whether he could arrive at a correct 
conclusion in the absence of the evidence of some 
expert, and thinking that it was the duty of the 
plaintiff to prove his case, directed the plaintiff to 
produce the expert; 

Held, that the proper course should have been, to 
give the parties an opportunity to produce expert 
evidence and to have directed the trial Court to 
examine the expert, and then to decide the appeal on 
receipt of this evidence from the trial Court. The 
order of remand did not pr vide for the contingency 
if the plaintiff produced an expert evidence and the 
opposite party wanted to rebut that evidence. The 
direction was confined to the production of expert 
evidence by the plaintiff alone. It was not a proper 
order and could therefore be revised. 

(Appeal treated as revision and order of remand 
set aside). 1953 All Wfl (H C) 734 : 1954 All L J 37. 

-^0.41* P.23 (All), S. 151, 0.43, R. 1 (u)— 
Civil Court remitting only issue in case for finding 


-O. 41, R. 23 — Scope — Remand under inherent 

power. See Ibid, S. 151. 1958 Nag L J 215. 

-O. 41, R. 23— Remand under inherent powers — 

Appeal — See Ibid, S. 151. AIR 1955 NUC (Madh B) 
3026. 

-O. 41, R. 23—Applicability- Suit for ejectment 

and arrears of rent on basis of tenancy -Decree- 
Appellate Court remanding case for fresh disposal 

with a direction to frame issue on question of title 
and to allow plaintilf to amend plaint accordingly 
Appeal. See Ibid, S. 115. AIR 1960 Manipur 54. 

_O. 41, R. 23 — Order of remand under inherent 

power No appeal lies against order. 1953 BLJR 15i 
AIR 1953 Pat 341 (342) (Pt A) (Pr 5). 


0. 41, R. 23, Ss. 151, 100-101 and O- 43, R- 1 

:r of remand passed in exercise of lnh ® r ®“ 
rs — No adjudication on rights of parties 



order of remand passed by an appellate Court 

msly in exercise of its inherent powers and not 
r O 41. R- 23 is not appealable under U. 4J, 

AIR 1918 Pat 505 (1), Rel. on. 

lere the order does not finally adjudicate upon 
ights of parties it cannot be split “P « nt0 8 
a S n order and the appeal against h treated as an 
al against a decree. AIR 1926 Pat 4o7. Rel. on. 
erefore no appeal will lie against such an order 

r as an appealable order or as a decree. AIB 

Pat 437 (438) (Pt A) (Pr 2). 
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—O. 41 R. 23—Order of remand under inherent 
powers—Revision. See Ibid, S. 151. AIR 195/ Raj /I 
<DB). 

-O. 41, R. 23 and S. 151 - Appeal-; Order of 

remand silent as to provision under which it is made 
—Effect. 

It is erroneous to presume that, where an order^ of 
remand has not been passed under O. 41, R. *~3, it 
should be presumed to have been so passed; if the 
courts raise such a presumption they would be legis¬ 
lating by conferring a right of appeal where it does 

not exist. 

The provisions of 0. 41, R. 23, C. P. C., are clear 
and a case must satisfy those provisions before it can 
be held that that rule applies to a given case. Any 
other view would lead to anomalous results, and one 
such result would be that a person aggrieved by an 
order of remand where no appeal would lie would 
have a right of appeal merely because the Tudge 
passing the order of remand failed to mention that it 
was an order under S. 151, C. P. Code. AIR 1940 Nag 
349, Foil.; AIR 1922 All 226; AIR 1922 All 254; 
AIR 1925 Cal 1157 and AIR 1928 Lah 116, Not foil. 
1955 Raj L W 334 : ILR (1955) 5 Raj 143: AIR 1956 
Raj 43 (44) (Pt A) (Pr 4). 

-O. 41, R. 23, O. 43, R. 1 (u)— Order of remand— 

Order of remand expressly under O. 41, R. 23 Order 
refunding court-fee before appeal is filed — Appeal 
lies under O. 41, R. 23— Order of remand not stating 
under what provision it is made—No order refunding 
court-fee— High Court will consider whether remand 
under O. 41, R. 23 is proper—If it is not, no appeal 
would lie—AIR 1940 Nag 349, Dissented from. 1955 
Raj L W 466 : AIR 1955 Raj 193 (195) (Pt B) (Pr 11) 
<DB). 

-O. 41, R. 23 and S. 151—Appeal—Order of remand 

not passed undei O. 41, R. 23—It cannot be presumed 
to have been so passed — Case must satisfy provisions 
of Rule. AIR 1955 NUC (Raj) 4047. 

--O. 41, R. 23 — Order of remand made under 

inherent powers—Appeal—Se9 Ibid, S. 151. AIR 1955 
NUC (Raj) 4047. 

-O. 41, R. 23 and S. 151— Order of remand in fact 

under S. 151—Appeal —If lies. 

The only order of remand which is appealable, is 
that under O. 41, R. 23, Civil P. C. and though an 
order is stated to be under O. 41, R. 23 and S. 151, 
Civil P. C., but is really one under S. 151, it will not 
oe appealable. AIR 1951 Raj 5S (Pt A) (Pr 2). 

IS. Powers of High Court in appeal from 

order of remand. 

--O. 41, R. 23— Power of High Court in appeal 

from order of remand. 

It is not proper for the High Court, sitting in 
appeal, to interfere with the order of remand made 
by the lower appellate Court to give opportunity to 
the respondent to lead further evidence, as in doing 
so he has exercised his discretion. 54 Bom L R 28 : 
AIR 1952 Bom 165 (166) (Pt A) (Pr 2) (DB). 
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mises Tenancy Act, 1958 (12 of 1956), S. 17 (1). 
(’63) 67 Cal W N 501. 

-O. 41, R. 23—Trav-Co. C. P. C. (8 of 1100 M. E.) 

O. 40, R. 22 Procedure — Remand of case to trial 
Court - Power of Court to go into and decide all 
issues arising on contentions of parties. 

Where a decree is set aside in appeal and the case 
is remanded to the lower Court for disposal according 
to law, all the contentions between the parties are 
before the Court and it is open to that Court, in dis¬ 
posing of the suit or proceeding, to go into all the 
issues arising on such contentions* The whole case is 
opened on reversal and remand and the trial Court Js 
perfectly competent to go into all the matters. 1950 
Ker L T 416. 

-O. 41, R. 23 and S. 11— Effect of order of 

remand -Question of court-fees in original Court— 
If can be raised again after remand (Court-fees 
Act (1870), S. 12). 

An order of remand implies reversal of the decision 
of the lower Court and reopens the whole case for 
retrial by the original Court except in regard to 
matters expressly or impliedly decided by the order 
of remand. 

For the purpose of S. 12 of the Court-fees Act, it is 
not necessary that there should he a formal or express 
decision. A decision may be implied in the circum¬ 
stances of the case even though the question of the 
valuation was not distinctly raised and decided by 
the Court. The very fact that the Court accepted a 
plaint or a memorandum of appeal and disposed of it 
on merits amounts to decision that the court fee paid 
is sufficient. On the principle of ‘res judicata’, it is, 
therefore, not open to a party to raise again the 
question of court-fees in the original Court after the 
remand of the case to it by the appellate Court. ILR 
8 Bom 535 and AIR 1916 All 213, Bel. on. 1958 MPC 
373 : 1958 Jab L J 349 : 1958 MPLJ 704 : AIR 1959 
Madh Pra 181 (182) (Pt A) (Pr2). 

-O. 41, R. 23—Effect of order of remand—Notice 

to the parties Procedure. 

It is necessary, in the interests of justice, that after 
remand of the suit by High Court for fresh trial, a 
notice should be given tc the parties intimating the 
date of hearing of the suit. In the absence of any 
uniform practice prevailing in the mofussil Courts in 
Madras, as to whether notice is necessary after 
remand to the lower Court, the practice obtaining in 
the City Civil Court of taking orders of Court and 
issuing notice to the parties intimating the date of 
hearing after remand should obtain in the other 
Courts also. 78 Mad L W 750 : AIR 1966 Mad 182 
(183) (Pr 5). 

-O. 41, R. 23 —Effect of order of remand—Lower 

Court can come to its own decision, since Appellate 
Court did not determine any point. AIR 1955 NUC 
(Pat) 3275. 

-O. 41, Rr. 23 and 25—Order of remand — Ambi¬ 
guously drawn up—Effect of—Judicial orders— Duty 
of Court. (’64) 66 Pun L It 340. 


19. To w hat court remand caa be made. 

“O. 41, R. 23 — Travancore Cochin Civil Courts 
Act (22 of 1951), S. 11 — Notifications under, making 
changes in territorial jurisdictions — Suit instituted 
prior to notification — Court to which appeal in such 
suit shall lie after notification—Effect of O. 41, Rr. 23 
-and 25; AIR 1915 Mad 362, Dissented from. See Ibid, 
S- 98. AIR 1957 Trav-Co 43 (DB). 

20. Effect of order of remand. 

" “O. 41, R. 23 —Remand to trial Court for re-hearing 
Effect. See Houses and Rents—West Bengal Pre- 


■-O. 41, R. 23—Order of remand— Effect. 

Where a suit by a reverisioner for possession of 
property of the original male owner after the death 
of the limited owners, was dismissed on the point of 
limitation and on appeal some evidence was found 
necessary even for the determination of the said point 
and the appellate Court therefore set aside the decree 
of the Court below and remanded the suit for trial 
by that Court without itself recording any findings. 

Held, the whole suit was before the trial Court 
when it got back the record. Though there were 
some findings in the first trial in favour of the plain- 
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tiff it must be taken that they had b^en set aside 
when the decree was reversed. SITrav L J 131 Foil ; 
18 Trav L I 1226 (FB), Ref. A I R 1951 Trav-Co 26 
(28) (Ft A) (Pr 7) (DB). 

21. Effect of improper order of remand. 

-O. 41, R. 23 — Remand when to be made — Re¬ 
mand to till in gaps in case is illegal—Decision 
on remand — Appeal — Validity of remand can be 
challenged. See ibid, O. 41, R. 27 (1) (c). AIR 1960 
Pat 47. ~ 


-O. 41, Rr. 23, 25-Order of remand — Ambigu¬ 
ously drawn up - Effect of — Judicial orders— Duty 
of Court. 

The judgment and decree of the trial Court in a 
money suit was reversed by a Senior Subordinate 
Judge in appeal. The same was remitted to trial 
Court for he.sh decision on all issues under O 41, 
R. 23-A and S. 151, Civil *P. C. A report from the 
trial Court with its findings on additional issues was 
also called for. The trial Court returned its findings. 
Th e Subordinate Judge observed that in fact the case 
had been remanded under O. 41, R 25, Civil P. C. 
and the findings of the Court were only required on 
the Additional issues and that O. 41, R. 23- A had 
been mentioned through inadvertence and also that 
the judgment and decree of the trial Court had been 
wrongly reversed. lie merely directed that in his 
earlier order the words 'the judgment and decree of 
the trial Court are reversed* te deleted and instead 
of ‘O. 41, R. 23- A, Civil P. C.* the words 'O. 41, R 25, 
Civil P. C.’ be substituted. lie finally allowed the 
appeal. In revision : 

Held, that the Senior Subordinate Judge should 
have paid sufficient attention to the form and the 
language of his final order of remand on appeal. The 
directions were apparently inconsistent and irrecon¬ 
cilable. Judicial orders must always be so drawn 
up that there is no ambiguity in them ; this is what 
dictates of justice demand. An ambiguously drawn 
up order of remand containing contradictory direc¬ 
tions may. at times, tend to defeat the very object 
which it seeks to serve and prejudicially affect the 
litigants for no fault of theirs. (’64) 66 Put j L R 
340, 


-O. 41, R. 23 and O. 47, R. 1 — Effect of impro¬ 
per order of remand. 

Trial Court acting on order of remand passing de¬ 
cree before appeal was filed against the order of 
remand— Proceedings taken by the trial ( ourt in such 
case will be subordinate and dependant proceedings 
liable to be superseded by the reversal of the order 
of remand in the appeal against that order : Case-law 

Rel. on. 

Where the decree has been so superseded the trial 
Court cannot review the superseded decree which 
does not in law exist. 19r>3 Ker E T 4S5 : AIR 1953 
Trav-Co 567 (5GS) (Pt A) (Pr U). 


22. Matter decided by order of remand, 

finality of. 

-O. 41, R. 23 — Order by High Court Judge in 

first appeal from order by Civil Judge under O. 4 L 
allowing and remanding suit for retrial after amend¬ 
ment of plaint is not judgment — Order, even if held 
judgment, appeal from it is barred without special 
leave, being order passed under (J. 41, in exercise of 
appellate jurisdiction. See High Court Rules and 
Orders — Allahabad Rules of Court, Chapter 8, R. 5. 
AIR 1964 All 235 (DB). 

-O. 41, R. 23 — Matters decided by order of re¬ 
mand — Finality of [Houses and Rents — Wed 
Bengal Promises Rent Control (temporary Provi¬ 
sions) Act (17 of 1950), S. 9 (1) (f) ] 


Where the High Court in revision sent back the 
case to Rent Controller with a definite direction that 
the rent was to he standardised under the main part 
of S. 9 (1) (j), West Bengal Premises Rent Control 
(Temporary Provisions) Act (17 of 1950), but the 
Rent Controller passed the order that as the decision 
of the High Court in the present case was overruled 
by subsequent Bench decision given in another case 
parties must take appropriate directions from High 
Court once again before he could proceed with the 
matter, on revision against this order s 

Held, that whether the said decision was right or 
wrong the finality and effectiveness of the High 
Court’s decision remained wholly unaffected so far as 
the present case was concerned. The Rent Controller 
had no jurisdiction to go behind that direction. His 
duty was clear and he had to standardise the rent in 
accordance with the direction, given in the very case 
by the High Court. Whether in another case a diffe¬ 
rent view of the law was taken by the High Court 
was wholly immaterial. The order of the Rent Con¬ 
troller was therefore wholly unwarranted in 1 nv. 

I L R (1955) 1 Cal 467 : 57 Cal W N 894: 92 Cal L J 
231 : AIR 1954 Cal 103 (Ft A) (Pr 5) (DB). 

-O. 41, R. 23 — Matter decided by order of re¬ 
mand, finality of — Order of remand by High Court 
—Cannot be questioned before same appellate Court 
in appeal against decision after remand— Correctness 
of order of remand can however be challenged in 
Letters Patent appeal. See Ibid, S. 11. AIR 1963 
Madh Pra 344 (DB). 


-O. 41, R. 23 - Remand order by High Court — 

Trial Court deciding case after rema, d Remand 
order cannot be attacked in appeal against the 
decision. 

The decision of the High Court remanding n case 
under O 4,, K. 23 c in not be questioned in the appeal 
against tl e decision of the Iowpt Court after remand. 
AIR 1918 Nag 193: AIK 954 Pat 326 ; AIR I960 Pat 
418, Foil. 1962 .M P L J (Notes) 101. 


— O. 41, R. 23 —Mrit dismissed on one of the issues 
—Dismissal set aside by second appellate Court and 
suit remanded to lower appellate Court for disposal 
according to law on other question, involved in 
appeal — Lower appellate Court held could not in its 
turn remand case to trial Court 66 Mad I. W 734 : 
AIR 1953 Mad 958 (962) (Ft B) (Pr 14) (Dbb 

-O. 41, R. 23 — Matters decided by order of re¬ 
mand—Finality. See Ibid, S. 11. A I R I960 Pat 41S 
(DB). 


-O. 41, R. 23 - Matters decided by order ol re¬ 
nd Finality— Judgment after remand— Appeal 
J ower of appellate Court to go behind its earlier 
ding - Guiding principles — Test to ascertain it 
ticular finding is final. 

['he guiding principles with respect to the finality 
matters decided by order ol remand and tne 
wer of Court of appeal to go behind its earlier 

dsions are : 

1) that if a bench of the High Court remands a 
e to the lower Court under its inherent powers, 
s matters finallv disposed of by the order of rernaac 

mot, any of 'them, be re-opened when the case 

Ties back from the lower Court but, if at the t 
remand, no final decision is given on a point, 
mgh some observations only are made in re. p - 
it, it is open to another bench, a Court °* 9°“ 

te jurisdiction, when finally determining tne case, 

come to its own conclusions on it; aud 

[2) that even in a case, decided ly the firs^C.our^ 

appeal other than a case, decided by 
»urt if a Judge on appeal decides certain po ^ 
a mm.nrtc ihp mc his decision IS binding on 
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successor, before whom the case comes up again on 
appeal from the judgment after remand because such 
a Court is a :Court of co-ordinate jurisdiction, and 
therefore, he cannot go behind the earlier final deci¬ 
sion of his predecessor before remand. 

The test, to ascertain if a particular finding given 
by the Judge ou appeal is a final decision or not is to 
find out, if, by the order of remand, the Judge on 
appeal, has remanded the suit for determination of 
all the points at issue, or, it has determined some 
points in controversy, and remanded the suit for 
determination of the remaining points, which may 
include the question of maintainability of the p ain 
tiffs’ suit itself, in which case the decree of the first 
Court has to be set aside, and the suit remitted to the 
Court below for a fresh decision of the case accord¬ 
ing to law. 

W here the first appellate Court finally decided all 
the questions in favour of the plaintiffs, and on those 
finding: it was established that the plaintiffs had 
sub listing title and that the suit was not time baned 
but in its opinion plaintiff’s suit for partition without 
relief for recovery of possession was not maintainable 
and therefore to give the plaintiff an opportunity to 
pay necessary court-fee remanded case. 

Held, that the proper construction of the remand 
order was that the question of plaintiffs’ it 1 e was 
finally determined by the remand order, and the suit 
was remanded only on the question of maintain¬ 
ability of the plaintiffs’ suit. 1957 BLJR GO 3 : AIR 
1957 Pat 534 (537) (Pt A) (Prs 24, 25, 27) (DB). 

O. 41, R. 23 — Finality of matters decided by 
order of remand. 

An order of remand made by a Division Bench of 
the High Court which set aside the decision of the 

lower appellite Court is final on the point of law 
deciued between the parties and a Court of co-ordi¬ 
nate jurisdiction cannot go behind it on appeal 
against the decision pas^d after remand. However, 
the hndings will not be final or concluded except 
those on which it was necessary to give the findings 
in order to explain and jusrifv the order of rema id. 
A I H 1923 Pat 226, Foil. 1954 B L J R 170 : A I R 

(DB) ^ 325 (i3 °’ 332) (Pt D) (PrS 16 ’ 17 ’ 22) 

~~ 41, R. 23 -Record of custom in Government 

record—Hiwai-i-am— Finding in the order of remand 

/ a n t0 d ~ Not liabIe to Question. A I R 1955 N U C 

<Pun>) 261 (DB). 

-—O. 41, R 23, S. 14S;0. 6 , R. 18-Court to which 
case is remanded cannot go behind order of remand. 
AIR 1955 N U C (Raj) 21G7 (DB). 

R. 23 - Order of remand by former Alwar 
1 Court in its inherent power—Order is final— 

Rajasthan High Court cannot sit in appeal over the 
decision. AIR 1955 N U C (Raj) 1635 (DB). 

^*41, R. 23—Duty of Court to which case is 
lemanoed to act according to directions contained in 

a u e , r .,°; remand Pointed out-(Provincial Insolvency 

<DB J20) ’ S ' 15> ' AIR 1953 NUC (Trav-Co) 5106 

. P' '?*’ R ‘ “ 9 . ~ H'Sl* Coart remanding petition 
lor tiirther enquiry with observation that it is n.ain- 

? , JV- . Lowcl Court cannot criticise conclusions 
High Court. 

W here the High Court in appaal holds setting aside 
the decision of the lower Courts, that the appellant's 
I e.ition under O. 21, R. 94 was maintainable and not 
arred and remands the petition for fresh inquiry the 
order is conclusive between the parties, even if it 

N y rc ? n S* It is not within the province of the 
courts below to comment on the same and to hold 


against the conclusions arrived at by the High Court. 
AIR 1952 Trav-Co 538 (Pr 1) (DB). 

23. Jurisdiction after remand depends upon the 

order of remand. 

-O. 41, R. 23 and S. 24 — Case remanded for re¬ 
hearing—No specific direction that District Judge 
should himself personally hear case - District Judge 
can transfer it under S. 24, Civil P. C.. A I R 1955 
NUC (Ajmer) 2643. 

O. 41. R. 23—“Case” in R. 23 


-Appeal confined 
to decree for possession and not directed against 
decree for arrears of rent — Whole case remanded — 
Court not empowered to reopen whole case — There 
is material irregularity in exercise oi jurisdiction—See 
Ibid, S. 115. 1965 All L J 1060. 

-O. 41, R. 23 — Remand for disposing of applica¬ 
tion according to la * after hearing panics Disposal 
by sucecssnr-in-office of deciding Jud^c is not 
without jurisdiction. 

Where a case is remanded to the ‘lower Court’ for 
disposal of an application for restora ion of suit dis¬ 
missed for default, on merits and according to law 
after hearing the parties, there is no direction that the 
case is to be disposed of by the deciding Judge and 
not by his successor, if. therefore the successor in 
olfice ol the deciding judge, who has been transierred, 
disposes of the petition on remand he does not act 
without jurisdiction : 2 \V R 2"5 and 5 W R 124, 
Disting. 54 Cal \V N 92 : I L K (1949) 1 Assam 222 • 
AIR 1950 Assam 6 (10) Pt C) x trs 14, 15) (DB). 

-O. 41, R. 23 Remand—Jurisdiction of Court to 

which case is remanded is limited by order oi remand 
— It cannot consider matters other than those specitied 
in the order. 1962 Ker L J 1298. 

-O. 41, R. 23—Jurisdiction after remind depends 

upon the order of remand. A I R 1955 NUC (Madh 
B) 2377. 

-O. 41, R. 23 - Jurisdiction after remand—Limits 

for enquiry laid down by order of remand — Lower 
Court has no jurisdiction to enter into ques tion falling 
outside t hose limits. 1963 Jab L J 590 . 19 
M P L j 5 P : A I R 1963 Madh Pra 3 *4 (3a7> (Pt R) 
(Pr 18) (DB). ' 

-O. 41, R. 23 - Jurisdiction after order of remand 

depends on order cf remand .Leif. 1962 M PL I 
(Notes) 120 : 1962 M P C 68 : 1963 Jab L J 60S. 

O. 41, R. 23 * Death of plaintiffs pending second 
appeal—Fact not known — Remand of case to lower 
appelUte Court—Application for subsritution—Juris¬ 
diction of lower appellate Court—jee ibid O 22 
R. 3. AIR 1958 Pat 278. * 1 


■O. 41, R. 23 —Order of remand determines juris¬ 


diction Decision on matter not re «»anded for enquiry 

— (Debt Laws; — Aravancore Debt Relief Act (2 of 
1116), 8,9). ' OI 

Debtor’s application after deposit of an amount 
for declaration that debt has been di-charged under 
S. 9 (2) (b) Creditor’s objection only as to sufficiency 
of deposit Objection as to validity of deposit on 
ground of limitation under Act not pressed either 
before lower C >urt or in appeal against order 
granting declar ition — \ppeal conteste only as to 
correctness of amount determined as debt and suffi 
cien-y of deposit—Amount determine 1 as debt upheld 
in appeal arid 4 case remanded for decision on ques 
tion of vulficiency of deposit —Lower Court errs in 
going beyond terms of or ler and holding he deposit 
invalid on ’he ground that it was not made in 

AIR 1953 Trav-Co 109 (112; v Pt B) (Pr 9) (DB). 
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24. Procedure after remand. 

- O. 41, R. 23 — Notice to parties of receipt of re¬ 
cord by Trial Court after remand will not issue — It 
s for party to make enquiry. AIR 1955 N-U C (Raj) 
2167 (DB). 

25. Refund of court-fee on remand. 

-O. 41. R. 23 —Order of remand passed under 

O. 41, R. 23—Appellant entitled to refund court-fee 
—See Court-fees Act (1870), S. 13. (1964) All L I 868 . 

- O. 41, R. 23, S. 151—S. 13, Court-fees Act (1870) 

Applicability — Refund under inherent powers — See 
Court-fees Act (1870), S. 13. A I R 1952 Kutch 80. 

- O. 41, R. 23—Case remanded as there was no 

proper trial of issues and objections to Commissioner’s 
report not considered while passing final decree — 
Appellant entitled to refund of court-fee paid on 
memorandum of appeal even though remand b~e under 
inherent powers—See Court-fees Act, S. 13. 1963 
MPLJ (Notes) 250. 

-O. 41, Rr. 23 and 23-A — Remand — Refund of 

court-fees—(Court-fees Act (1870), S. 13). 

Where a remand is under O. 41, R. 23, Civil P. C.. 
a refund of court-fee paid on memorandum of appeal 
is allowable under S. 13, Court-fees Act. But refund 
can be ordered ex debito justitiae also. Thus, where 
there was no proper trial in that, documents which 
should have been on the record were not taken and 
witnesses who should have been examined were not 
examined and therefore, the lower appellate Court 
could and did order the taking of additional evidence 
so as to be able to arrive at a proper decision, and 
further in order that neither of the two parties may 
be prejudiced, opportunity was given to both the 
parlies to lead such other evidence which they 

thought fit. 

Held, that this would fall under O. 41, R. 23-A 
and therefore even under the strict interpretation of 
S. 13, Court-fees Act, the remand was as if it was a 
rein a nd under R. 23 and th erefore the case would fall 
within S. 13; even if it did not fall within S. 13, 
Court-fees Act, the case had to be remanded for want 
of proper trial Hence the appellant should have the 
certificate for obtaining lefund. of the court-fee. 58 
Punj L R 355 : : A I R 1956 Punj 215 (217) (Pr 14) 

(DB). 

_ 0.41 R. 23 — Remand on a preliminary point. 

—See Court-fees Act (18(0), S. 13. AIR 1959 Raj_10o 

(DB). . 

26. Revision. 

See also Ibid, S. 115. 

9 _O 41, R. 23-Revision against order oHremand 

is maintainable. Sec I Did, S. 11,?. AIR !9o3 Assam 

193 (FB). 

__o 41, R. 23 — Remand under inherent power — 

Case covered by O. 41, R. 25—-Setting aside—Revi¬ 
sion. See Ibid, S. 115. AIR 1955 N U C (Him Fra) 

1426. 

__q 4 i t 23 and S. 115 — Revision — Order of 

remand — Interference. 

In a suit for permanent injunction on the ground 
that the plaintiffs have been in exclusive possession 
and enjoyment of the suit property the appellate 
Court ought to focus its attention on the question or 

possession and enjoyment of the suit property by the 

plaintiffs and in the absence of any better superior 
title residing in the defendants and entitling them to 
the property or its possession give judgment for the 
plaintiffs. If instead it makes a sweeping order ol 
remand after embroiling itself in comparatively un¬ 
important aspects of the case but it has not acted 
without jurisdiction or with illegality or material 
irregularity in exercising its jurisdiction the High 


Court sitting in revision would not interfere with the 
order. AIR 1959 J & K 122 (122, 123) (Prs 3, 4). 

-O. 41, R. 23—Mortgage suit — Final decree set- 

aside in appeal — Suit remanded with certain direc¬ 
tions — Court has discretion to accept additional 
written statement by defendant — High Court will 
not interfere. See Ibid, S. 115. 1962 Ker L T 1298. 

-O. 41, R. 23-Application to bring legal repre¬ 
sentatives on record held time barred — Court re¬ 
manding case to decide whether suit abated - 
Revision against order — See Ibid, S. 115. AIR 1955 
NUC (Madh B) 4321. 

-O. 41, R. 23, O. 43, R. 1, Ss. 100 and 115 — Re¬ 
mand of case — No decree—Adverse finding against 
appellant—Second appeal not competent — Revision 
or miscellaneous appeal may lie. 

Where, while passing an order of remand for fresh 
disposal, consequent on the direction for amendment 
of the plaint the appellate Court records a finding 
adverse to the plaintiff appellant there being no 
decree a second appeal against such order would not 
be maintainable. The plaintiff could, however, prefer 
a miscellaneous appeal or a revision against that 
portion of the order of remand which contained the 
adverse finding. 1961 Mad W N 153 : 74 Mad L W 
261 : AIR 1961 Mad 262 (263) (Pt A) (Pr 4). 

-O. 11, R. 23 — Remand order under inherent 

powers — Only revision lies against such order — 
Second appeal treated as revision. See Ibid, S. 115. 
AIR 1963 Orissa i 86 . 

-O. 41, R. 23 — Revision and not second appeal 

lies against order of remand— Second appeal treated 
as revision as higher court-fee than that re 9 lJ l 1( 'J 
revision had been paid. See Ibid, S. 100. I L R (1963/ 

Cut 482. 

——O. 41, R. 23—Remand under S. 151—Appeal-l¬ 
ean be treated as revision. See Ibid, S. 151. 19o/ B L 
J R 740. 

-O. 41, R. 23 — Order under—Revision — C on ]P e * 

tency. See Ibii, O. 41, 11. 25. ILR (1960) 10 Ra, 340. 

J 


ORDER 41, RULE 24 

-O. 41, R. 24 - Taint not determined by trial 
urt — Appellate Court - Power to record finding 
£16011# 

Even though no issue is framed on certain poi 
the Court below, when both parties produce evi¬ 
nce relating to it, each party knows what its - 
and avails of the opportunity of P roducn " al 
nee on the point. High Court can, ,n an app« 
>m the decision, recoid a Hixdiiip 140.1050 

der O. 41, R. 24, Civil P. C. 1956 A UwrtA) 
1 VV R (II C) 329 : AIR 195 t All 2 o (26) (P 

r 5) (DB). rr || 

-O. 41, R. 24 — Appeal under R. 35 of ^0 _ 

Iministration of Justice and o ice • oi; 

e Court hearing matter dc novo and decg _ 
>rits does not exceed or act without jurisa ■ 

e Caro Hills Administration of Justice and Ron 

lies, R. 35. AIR 1953 Assam 21o. 

-O. 41, Rr. 24 and 22—Powers of Apprf^teOBur^ 

Power to adjudicate on points no a . b are 

al Court - Can he exercised the effect 

and free from doubt j . .;ff? s c ]aim not 
defendant had adniittei P refused to 

;d in trial Court-Appellate Court 

ntain trial Court's decree on such gr “ . taill the 

is open to the ourt of A P r omid whiah had been 
-ee appealed from on t . j Court even 

d hut not accepted by the trial bjec . 

;„h the respondent did not take au> 
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tion. AIR 1943 Mad 698, Rel. on But when it does 
not appear from the Court minutes that the plaintili- 
respondent had contended before the trial Judge 
that he was entitled to a decree on the ground ot 
admission of his claim by the defendant-appellant 
nor is there in the judgment any reference to such 
a contention, the decree cannot be maintained by the 
Court of Appeal on that ground. Although the Courts 
of Appeal do adjudicate on points not canvassed 
before the trial Court, the power should never be 

exercised unless the case is very clear and free Irom 

any doubt. (1890) 15 A C 223, Rel. on. AIR 1965 Cal 
369 (371, 372) (Pt B) (Prs 8, 9) (DB). 


-O. 41, Rr. 24 and 23—Scope. 

Where the lower Court, on a certain view decreed 
a suit for dissolution of a partnership and accounts, 
without receiving the oral evidence which the parties 
wanted to and were willing to adduce and the High 
Court in appeal set aside the decree and the respon¬ 
dent would not agree to have the suit tried without 
any evidence and rest his case on the partnership 
agreement and on the pleadings only without any 
proof of the allegations and the counter allegations 
made in plaint and the written statement. 

Held, that in the circumstances it was only fair 
and reasonable that the parties should have an oppor¬ 
tunity of adducing relevant materials befoie the 
Court before the suit was disposed of and that the 
High Court would not be justified in disposing of the 
case without any evidence and on the pleadings and 
the partnership deed alone. 58 Cal W N 807 : AIR 
1955 Cal 251 (254) (Pt D) (Pr 18) (DB). 


-O. 41, R 24 — Remand in appeal from order re¬ 
fusing to set aside ex parte decree. See ibid O. 11 

R. 23. AIR 1954 Cal 352 (DB). 

-O. 41, Rr. 24 and 25 — Lower Appellate Court 

not applying its mind to points in controversy — 
Second Appellate Court competent to decide question 
without remanding the case — Existence of power 
of remand does not mean order of remand must ne¬ 
cessarily be made. See Ibid, S. 103. ILR (1965) 
Guj 202 


-O. 41, Rr. 24 and 25, O. G, R. 17 and S. 151 — 

Remand — Power of Appellate Court — Amendment 
of written statement in appeal — Additional issues 
raised — Duty of Appellate Court to have recourse to 
O. 41, Ur. 24 and 25 — Exercise of inherent power 
not justified. See Ibid, S. 151. (1902) 3 Guj L R 651. 


- O. 41, R. 24 — Order of remand — Validity — 
Order of remand for impleading proper parties — 
While remanding suit Court holding opinion that 
suit was not maintainable under S. 42 of Specific 
Relief Act — Order of remand not justified in law — 
W'ords ‘in the interest of justice’ do not make such 
order legal. AIR 1954 Mad 783, Rel. on. See Ibid, 
O. 41, R. 23. 1964 Ker L J 124. 


O. 41, R. 24 — Lost grant — W hen can he pie 
sumed Right of way claimed on basis of long use 
Allegations in plaint not confined to presciiptio 
under S. 15 o[ Easements \ct and also implying pre 
sumption of lost gTant—No prejudice to defendant - 
Appellate Court can al low claim on basis of lost grant - 
Remand not necessary. See Easements Act (1882), S. li 
AIR 1963 Madh Pra 202. 


~ p* 41, R. 24 — Inherent power to remand—W hen 
can be exercised—Dismissal of suit after giving find¬ 
ings on issues framed out without reference to oral 
evidence— Remand by appellate Court without going 
into evidence — Direction to give opportunity to 
parlies to adduce additional evidence—Legality. See 
Ibid, S. 151. AIR 1961 Manipur 10. 


O. 1 


O. 41, R. 24 Omission to frame issue—See Ibid, 
4, R. 1. AIR 1955 N U C (Nag) 5686 (DB). 


-O. 41, R. 24 — Suit for declaration of title — 

Defendant pleading adverse possession but no issue 
framed — Lower Appellate Court could give finding 
on that question. 

Where in a suit for declaration of title of the plain¬ 
tiffs to plot No. 94 or alternatively to plot No. 99 the 
defendants pleaded that although the Patta in respect 
of plot No. 99 stood recorded in the name of the 
plaintiffs yet the defendants had acquired title by 
adverse possession of the same : 

Held, that on this pleading the trial Court should 
have framed an issue on adverse possession and given 
his finding therein. Even so. it was still open to the 
lower Appellate Court to give his finding on the point 
when evidence was sufficient to give such finding by 
virtue of O. 41, R. 24. 31 Cut LTGlsAI R 1965 
Orissa 10S (110) (Pt A) (Pr S). 

-O. 41, R. 24 — Remand in se nd appeal — In¬ 
herent power of remand — Finding given by lower 
Court without consideration of evidence — Remand 
by High Court for submitting fresh finding is one 
under S. 151 and not under O. 41, Rr. 23 to 25 — 
Contrary finding given after remand to be taken into 
consideration in disposing of appeal. See Ibid, S. 100. 
AIR 1960 Pat 41. 

-O. 41, R. 24 — Conditional order by Appellate 

Court to return case for disposal if decree had been 
passed by consent. See Ibid (). 41, R. 23. A I R 1955 
N U C (Trav-Co) 1247 (DB). 

-O. 41, R. 24 — Evidence on record sufficient for 

decision — Remand not proper. A I R 1955 X U C 
(Trav-Co) 1909 (DB). 

ORDER 41, RULE 25 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 25.) 

1. Scope of the rule. 

2. “Has omitted to frame or try any issue.” 

3. “May, if necessary, frame issues.” 

4. ‘‘Shall direct such Court to take the additional 

evidence required.” 

5. Wbat Court ma» try the issues remitted. 

6. Powers and duties of Court to which issues are 

remitted. 

7. New issues raised before the Appellate Court. 

8. Remand in second appeal. 

9. Appeal. 

10. Revision. 

1. Scope of the rule. 

•-O. 4], R. 25—Appellate Court’s power of remand 

— Inherent powers cannot be exercised. See Ibid, 
S. 107. AIR 1965 S C 364. 

-O. 41, R. 25; O. 39, Rr. 1, 2; S. 151—Interim 

injunction—Question whether prima facie case exists 
not determined—Remand. See Ibid, O. 39, R. 1. A I R 
1956 Ajmer 31. 

-O. 41, R. 25 —Remand of whole suit held impro¬ 
per. See Ibid, O. 41, R. 23. AIR 1955 N U C (Ajmer) 
4734. 

-O. 41, Rr. 25, 23 — Question about validity of 

notice under 8 106, T. P. Act — Remand should be 

only on this question — Remand of whole suit held 
improper. AIR 1955 NUC (Ajmer) 4734. 

-O. 41, R. 25 — Views expressed by appellate 

Court before remand — It can be reconsidered after 
report of tower Court. 

Though the provisions of the Code of Civil Proce¬ 
dure do not apply to income-tax proceedings, on 
the analogy of the principle of O. 41, R. 25, the 
Tribunal, when giving its final judgment in appeal 
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cannot be bound by any observations or findings 
recorded at the time of making any of the earlier 
remand orders. It is open to it to reconsider its views 
when finally deciding the appeal after the report of 
the lower Court. (1959) 37 I T R 461 : Alii 1960 All 
278 (279) (Pt C) (Pr 10) (DB). 

— O 41, IT 25 -Inherent power of remand—Order 
ol remand where there has been no proper trial. See 
Ibid, O. 41, It. 23. AIR 1958 All 562 (DB). 


-O. 41, It. 25 — Remand on ground that original 

Court had not taken into consideration certain 
circumstances — No decision on merits — Order does 
not come either under O. 41, R. 23 or under O. 41, 
lv. 25. See Ibid, O. 41, It. 23 (Mad). (1953) 1 Anclh 

T) A O 


W It 335. 


-(). 41, It. 25 — Order of remand—propriety. 

A remand should not be made in a case which can 
propeilv be dealt with under O. 41, B. 25 nor can a 
remand he ordered to allow the party to fill up the 
lacuna in his case. See Ibid, O. 41, K. 23. 1955 Andk 
W It S77. 

-O 41, Rr. 25, 23 — Order of remand whether 

under K. 23 or under It. 25 — Trig 1 Court deciding 
only some of the issues — Appeal — Appellate Order 
stating that trial Court was directed lo dispose of 
suit on merits in accordance with law — Trial Court 
then passing fresh decree — Fresh appeal from such 
decree — Held that though ord' r ot remand did not 
say in terms that decree of trial Court was reversed, 
order of remand read as a whole an i subsequent 
events indicated that decree of trial Couit was revers¬ 
ed — Order of remand was under O. 41, R. 23 and 
not under i). 41, R. 25. 62 Bom L R 341 : 1960 Nag 
L J 36.3 : ILR (1961) Rom 1 : AIR I960 Bom 543 
(546) (Pt D) (Pr 8). 


-O. 41. R 25 — Scope — Appellate Court finding 

that additional issue was necessar> — Proper proce¬ 
dure is to remit issue for finding under R. 25 and 
not remand whole suit under R. 23. See Ibid, O. 41, 
R. 23. AIR 1963 Guj 336. 

-O. 41, Rr. 25, 23 — Applicability — Trial Court 

deciding suit on merits and not on preliminary point 
— Appellate Court cannot remand whole case for 
re-trial. 

Where the trial Court had decided the case not on 
a preliminary point only but on merits and on all 
points, it is not open to the appellate Court to remand 
the whole case back for trial and incidentally allow 
the parties to le agitate the q :estion which had 
already been agitated in the trial Court. T!w prop j r 
course fos the appellate Court is to proceed as pro¬ 
vided for under O. 41, R. 25, Civil P. C. and to frame 
such additional issues, which it thinks are necessary 
and send them back to the trial Court and direct 
the trial C< urt to take evi lei.ee on the same and send 
them back to the appellate Court with its finding. 
AIR 1927 Bom 111 and MR 1929 Bom 175, Bel. on. 
(1962) 3 Gnj L R 10 : AIR 1962 Guj 61 (62) (Pr 5). 

-O. 41. R. 25 — Appellate dourt deciding some 

issues in favour of app llaiP rejecting cross-ooiections 
by respondent and remanding «■ ntire ca e for decision 
on other issues —Proper orHer to be pissed stated. See 
Ibid, O. 41 IT 23. AIR 1955 llim Pra 13. 

-O 41, R 25-Re nand b\ Appellate Court Scope 

of. See I bid O 41 R. 23 (i960) 1 Mad L J 37. 

-O, 41, R 25 Income tax Act <192z). S 33 (4) — 

Income-tax Appellate Tribunal Rule> 1946) Rr 28 to 
31—Remand for tak ng additional evidence a. d sub- 
mitti. g a finding—Order is without juris Motion. See 
Inco ne-tax Act (L922), S. 33 (4). 1963 Ka.it L J 91 

(Mys). 


-O. 41, Pr. 25, 26 Ord* r of remand under O, 41, 

R. 25—Order is binding on subsequent bench dispos¬ 


ing of appeal finally-Views on merits of the case' 
however arc not binding. 9 

When an order has been made under O. 41, 25, the 
appeal remains pending and undisposed on the file 
of the Court. But the order, whether rightly or 
wrongly made is an order made with jurisdiction and 
its validity may be attacked on review; b it till it has 
been set aside in the appropriate proceeding, it must 
be treated as an interlo mtory order which is opera¬ 
tive in law. But whatever views as to the merits of the 
case may have been expressed by the earlier Bench 
while making the or ier to remand passed under 
() 41, IT 25 the same can be examined by Court which 
finally determines the apperl. AIR L923 Cal 521, Rel. 
on 39 Mvs L 1715 ILR (1961) M>s 333 : AIR 
1962 Mys 61 (62, 63, 64) (Pt A) (Prs 13, 18, 19) (DB). 

~—O. 41, Rr. 25, 23 -Remand of w hole case while 
Court can art under R. 25 a remand of the whole case 
is unwarranted ILR (L956) Mys 141: AIR 1957 Mys 
9 (1) (Pr 4) (DB). 

-O. 41, R. 25 — Inherent power should not be 

exercised unless necessary—Suit by landlord—Court 
holding relationship not established —Landlord ap¬ 
pealing — Court suo motu remanding case for allow¬ 
ing issue of title to be raised—Order i> without juris¬ 
diction. See Ibid, S. 151. 1952 Nag L J (Notes) 92. 

-O. 41 R. 25 —As Trial Court had omittel to de¬ 
cide certain question, suit remanded by Appellate 
Court to Trial Court to decide those issues - Remand 
order held was clearly covered bv O 41, R. 23 against 
which an appeal w'as provided by O. 43, R. 1 (u) — 
Order held did not come within O 41 R 25. See 
Ibid, O. 41, R. 23. AIR 1955 NUC (Pat) 2487 (DB). 

-O. 41, IT 25, S. 151 -Facts of case falling under 

O. 41, IT 25—Remand under inherent power is un¬ 
sustainable. 1953 BLJR 15 : AIR 1953 Pat 341(342) 
(Pt B) (Pr 6). 

-(). 41, R. 25—Issue framed by lower appellate 

Court —Procedure. 

Wh ere the lower appellate Court comes to the 
conclusion that the fin ling of the trial fu Ige against 
the appealing defendants has been prejudiced on 
account of the omission to frame an issue and there¬ 
fore it>ell fi jmes an is^ue, the only course open to it 
is to follow the procedure as given in O 41, R. 25, 
Civil P. C.. in which case the a )p a al remains p nding 
in that Court for disposal till after the receipt of the 
evidence and finding on the issue by the trial Court. 

It should not set aside the decree of the trial Court 
as a whole and order a retrial of the case in so far^as 
the appsiling defendants are concerned. ILR ' 1955) 
Patia’a 572 : AIR 1956 Pepsu 7 (8) (Pt A) (Prs 3, 4). 

-O. 41. R. 25 —Reminds under Rr. 23 and 25 

Distinction, ^ee [bid, O. 41, IT 23. AIR 1955 NUC 
(Raj) 1635 (DB). 

-O 41 R 2 > -Effect of O. 41, Rr. 23 : ATR H915 

Mad 362, Dissented from. See Ibid, S. 96. AIR 1957 
Trav-Co 43 (DB). 


2. “Has omitted to frame or try any issue .” 

-O 41, IT 25, S. 100-Finding of fact— Omission 

to recor 1 e'ear finding on materiil issues jlo-*ely 
connected with it — Remand. AIR 1950 Ajmer 53 
(54) (Pt B) (Pr 5). 


-O. 41, 15. 25-Opportunity to raise additional 

issues. 

It is unreasonable to allow pirties an opportunity 
;o raise additional issues and to see< for P-’r rnvsioa 
:o leid a Iditional evidence when they were oot pre- 
eente 1 from lea ling all the evidence th -y wanted to 
lead in the trial Court. AIR 19->6 Bom 240 (24/) 
[Pt B) (Pr 2). 
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_0.41, R. 25—Scope—Omission to frame issue — 

Objection* as to—Competency. See Ibid, O. 14, R. 1. 
AIR 1959 Cal 181 (DB). 

-O. 41, R. 25—Order of remand, validity. 

Where the appellate Court remands the case to the 
trial Court for re-decision by giving the plainti 11 
another opportunity to prove his case even though he 
had failed to do so in the trial Court with . 

justification and in spite of a clear issue, the order of 
remand, is wholly unjustided. AIR 19o3 Him Pra 
•85 (88) (Ft B) (Pr 12). 

-O. 41, R 25— Necessary allegations wanting — 

Remand il justified. 

Where the plaintiff does not make the necessary 
allegations in the plaint a remand after framing 
necessary issues is not justified. That course is justified 
•if the plaintiff had come to Court with the necessary 
allegations, but the trial Court had omitted to frame 
the relevant issues on those allegations. AIR 1951 
Him Pra 61 (63) (Pt C) (Pr 13). 

-O. 41, R 25- Finding ba c ed by putting onus on 

wrong party—Issue remitted under O. 41. R. 25 for 
finding after taking fresh evidence. See Muhammadan 

Law. AIR 1951 Mad 527. 


Where the appellants prayed for remand of the 
case for adducing evidence on a certain point and it 
was found that though the burden of proving it in 
trial Court was on them as defendants, they, in spite 
of their taking various adjournments, made only half¬ 
hearted attempts to take out steps for some witnesses 
and did not produce any evidence and were wirned 
by the Court at the final stage that no further time 
would be granted : 

Held, that the prayer should he refused as it wa 
not bona fide. AIR 1050 Trav-Co 82 (F r 1) (DB). 

-O. 41, R. 25 -Plea as to illegality of contract not 

raised —Power of Court to take notice suo motu — 
Omission to frame issue—Powers of appellate Court 
to remit issue. See Ibid, O. 6, R. 8. AIR 1955 Yin 
Pra 31. 


3. “May, if necessary, frame issues.” 

-O. 41, R. 25—High Court remanding issues for 

trial in Court of first instance -Matter is within dis¬ 
cretion of High Court and F'rivy Council would not 
interfere. AIR 1950 P C 80 (81)'(Pt B) (Pr 12). 

-O. 41, R. 25 Appellate Court should not decide 

appeal on issue not raised — Issue should first be 
framed and remitted for evidence and finding. AIR 
1955 ;N U C (Ajmer) 4708. 


— O. 41. R. 25—Inherent power to remand—When 
can he exercised —■ Dismissal of suit after giving find¬ 
ings on issues framed but without reference to oral 
evidence—Remand by appell ite Court without going 
into evidence — Direction to give opportunity to 
parties to adduce additional evidence—Legality. See 
Ibid, S. 151. AIR 1961 Manipur 10. 


-O. 41, R. 25 —Remand for fresh decision - Appel¬ 
late Court allowing amendment—Remand for fresh 
decision on issues already raised is not permissible. 
See I bid, O. 41, R. 23. 1952 Nag L J (Notes) 46. 

-O. 41, R. 25—Claim for damages for short deli¬ 
very-Suit against non contracting railway—Proof of 
loss on such railway — Onus on plaintiff — Plaintiff 
held not entitled to remand as he was not diligent in 
the prosecution of the suit and in producing further 
evidence. 1959 BLJR 241: AIR 1959 Pat 335 (Pr 2) 
(DB). 

-O. 41, R 25—Matter already covered—Remand 

for fresh evidence—Validity. 

Where the matter of the issue framed bv the appel¬ 
late Court was covered by the issues framed by the 
trial Court and the effect of the order of remand 
could only be to open the gates for fresh evidence on 
the same questions, 

Held, that the order of remand was unjustified. 
ILR (1960) 10 Raj 346. 


O. 41, R. 25, S. 151—Proper issues not framed — 

Remand after framing proper issues _ Inherent 

powers. 

The appellate Comts should not use their inherent 
power of remand just to give to a party, who has had 
an opportunity to lead its evidence, another chance 
only by way of indulgence. But where the proper 
issues were not framed and the defendant had not 
been called upon to produce tho necessary evidence 
and the appellate Court framed additional issues 
oased upon th° pleas raised by the defendant, there is 
no que.'tion of Die appellate Couit making out a new 
case for the defendant, and it cannot be said that the 
remand order was just to give the defendant another 

opportunity to produce his evidence. 1956 fiai L W 
313. 

D. 41, R. 25-Remand — Burden of proof on ap¬ 
pellant Appellant not producing evidence in lower 
Courts though given many opportunities - Fray er for 
remand for adducing evidence held not bona fide. 

[Vol. 3.] Fn. D. 35. 


-O. 41, R. 25 - Scope — Case not properly dealt 

with—Several questions raised but not decided—Deci¬ 
sion of second appeal not possible without decision of 
those questions -Case remanded after framing further 
issues. AIR 1955 N U C (Ajmer) 1275. 

-O. 41.R.25 — Appellate Court of opinion that 

certain issue ought to have been framed — ft is justi¬ 
fied in framing that issue and remand same fora 
finding. AIR 1954 Ajmer 7 (2) (S) (Pt B) (It 6). 

-O. 41, B- 25 — Question of fact whether judg¬ 
ment-debtor had opp>rtunity of obeyirg decree 
within meaning of O. 21, B. 32 not decided by exe¬ 
cuting Court -Appellate Court did not think fit to 
remand case as there was evidence on record for 
determination of that question by itself. See Ibid, 
O. 21, R. 32 (1). AIR 1954 Fat 497 (DB). 

-O. 41, R. 25 -Wrong issue—Court framing issue 

in such a way as to place burden of proof on plaintiff 
instead of on defendant -Defendant misled by wrong 
allocation of onus into not producing all her evidence 
—Suit dismissed—Appeal by plaintiff—Appeal should 
not be heard on basis that burden of proof was on 
defendant—It is just and proper that the issue should 
be recast and sent for fresh trial by allowing parties 
to lead evidence. AIR 1955 N U C (Faj) 303 (DB). 

4. ‘‘Shall direct such Court to take the addi¬ 
tional evidence required.” 

-O. 41, Rr. 25, 27 - Case remanded for considering 

admission of additional evidence — Application not 
pressed - Judgment without additional evidence — 
Effect. 

Where an appeal was remanded for re-hearing and 
for considering the question v. hether the defendants 
were entitled to produce iurther evidence under 
O. 41, R. 27, but the judgment of the lower Court, 
though it mentioned the directive to consider the 
application under O. 4l, R. 27 in the earlier part, 
made no mention of the application in the subsequent 
portion, and it was contended that the judgment was 
defective on that giound : 

Held, that the application not having been pressed 
the Judge did not consider it accessiry to discuss the 
question particular 1 v as he was able to pronounce 
judgment on the material on the record. 

(2) that though it would have been better if the 
Judge had mentioned that the application under 
O. 41, R. 27 was not pressed before him, the mere 
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fact of its non-mention did not mean that the matter 
was not considered by him. AIR 1955 Ajmer 12 
(Ft A) (Pr 2). 

-O. 41, R. 25—Remand—Admission of plaintiff in 

trial Court on a particular point—No useful purpose 
can be served by ordering remand for allowing plain¬ 
tiff to adduce eviderce contrary to such admission 
See Provincial Small Causes Courts' Act (188/), S. 25. 
AIR 1955 N U C (Ajmer) 1263. 

-O. 41, R. 25 — Remand for additional evidence 

held, could not be granted. AIR 1955 N U C (All) 
2770 (DB). 

-0.41, R. 25 — Remand — Power of appellate 

Court—Amendment of written statement in appeal- 
additional issues raised—Duty of appellate Court to 
have recourse to O. 41, Rr. 24 and 25—Exercise of 
inherent power not justified. See Ibid, S. 151. (1962) 
3 Guj L R 651. 

-O. 41, Rr. 25, 27 (b) — Application for adducing 

additional evidence dismissed —Dismissal does not 
bar remand directing lower Court to allow plaintiff to 
adduce additional evidence. ILR (1955) Mys 624 : 
AIR 1956 Mys 47 (48) (Pt A) (Pr3) (DB). 

5. What Court may try the issues remitted. 

_0.41, R. 25, S. 24 -Powers of District Court under 

S. 24 to transfer appeal — Power not fettered by fact 
that appellate Court to which appeal is transferred 
has passed orders under O. 41, R. 25 or that trial 
Court has returned its findings to appellate Court. 

See Ibid, S. 24. AIR 1962 Cal 265 (DB). 


6. Powers and duties of Court to which 

issues arc remitted. 

-O. 41, R. 25—Suit remanded for decision on plea 

of non-est factum set up by defendant Order direct- 
ing onus of proving fraud ar.d misrepresentation to be 
on defendant—Court acts wrongly in placing onus on 
the plaintiff. 66 Cal W N 254 : 1964 Cal L .1 ISO. 

_O. 41. P. 25 — Order remanding appeal for re¬ 
hearing — Further evidence, if may be taken by 
lower appellate Court. 

If the High Court simply directs an appeal to be 
reheard in the light of the observations contained in 
the judgment, it does not direct it to be re-beard on 
the evidence already on record and such further evi¬ 
dence as the parties might adduce. The direction of 
the High Court means that the same appeal that has 
been heard once, is to be heard again and not a diffe¬ 
rent kind of appeal with its scope enlarged by the 
introduction of further evidence. The lower appel¬ 
late Court would, therefore, be wrong if it allows fur¬ 
ther evidence to be given simply because the appeal 
has been remanded for a rehearing. AIR 19o2 Cal 303 
(370) (Pt A) (Pr 15) (DB). 

_O 41 R. 25—Order of remand—Procedure to he 

followed— Inherent power of Court—Use of. See Ibid, 

O. 41, R. 23 AIR 1950 Pepsu 49. 


7. New issues raised before the Appellate 

Court. 

O. 41 Rr. 2". 33 — New plea-Limitation Act 


n qn8\ s q - plea of limitation involving mixed 
question of fact and law - Should not be allowed to 
he raised for first time in argument—A I R 1950 All 

660, Reversed. 

Held that a new plea of limitation which was not 
purely one of law but a mixed question of law and 
fact should not have been allowed to be raised lor 
the first time at the stage of arguments in second 
appeal by the High Court especially when it was 
raised by the non-contesting defendant who had not 
filed a written statement in the suit. If the High 


Court felt overwhelmed by the provisions of S. 3 of 
the Limitation Act, it should at least have given an- 
opportunity to the parties which supported the 
decree of the trial Court to meet the plea of limita¬ 
tion by amending their pleadings. After allowing the 
pleadings to be amended, the High Court should 
have framed an issue and remitted it for a finding ta 
the trial Court under O. 4l, R. 25, Civil P. C., the 
High Court was wrong in resorting to R. 33 of O. 41. 
A i R 1956 All 660. Reversed. 1963 S C D 758 : ILR 
(1963) 2 All 678 : (1964) 1 S C R 316 : AIR 1963 S C 
1165 (1170) (Pt C) (Pr 15). 


-O. 41, IL 25 —No plea taken and no issue framed 

regarding particular matter — Fresh opportunity to 
raise plea in appeal. 

Per Mushtaq Ahmad I.—Where no plea was taken 
and no issue framed in regard to a particular matter, 
it would be too late at the appellate stage, and not 
quite fair, to grant a fresh opportunity to a party to 
rabe the plea and prove it by additional evidence. 
A I R 1952 All 1011 (1018) (Pt C) (Pr 38). 

-O. 41. R. 25—Remand for finding of fact ordered 

—Defendant submitting and unsuccessfully adducing, 
evidence — He cannot subsequently set up case other 
than that set up in remand — Evidence Act (1872), 
S. 115. 54 Cal W N 149 : T L R (1950) 2 Cal 268 : 
AIR 1950 Cal 20 (22) (Pt C) (Pr 9) (DB). 


_O. 41, R. 25 -- New issue raised before Appellate 

^ouit. See Houses and Rents—Bombay Rents, Hotel 
md Lodging House Rates (Control) Act (57 of 194/), 
>. 15 (2). (1964) 5 Guj L R 941. 

»--O. 41, R. 25-Second appeal-Order of remand 

— New case — Alienation by karnavan of tarwad 
lurden of proof. 

Where in a suit by a junior member of tarwad to 
;et aside a sale deed effected by the Karnavan and 
>ther adult members at a time when the plaintiff was 
i minor, the plaintiff’s case was that the alienation 
,vas absolutely unsupported bv consideration an 
hat it was brought about by coercion, fraud etc., but 
t w’as concurrently found by the first tw'O Courts tha 
he document was fully supported by consideration 
md that it was not vitiated by any of the infirmities 
et out in the plaint and in second appeal a oing e 
udge also found that the consideration was true but 
ie remanded the case to the trial Court to enquire 
.vhether there was legal necessity for an out-rig 
ale, directing that the alienation would have to be 
lpheld in case the necessity was made out : 

Held, that the decision of the Single Judge must be 
et aside and the suit dismissed inasmuch as it^oug 
o make out a new case for the plaintiff which.he 
lever himself had pleaded; though the burden wa-- 
>n the alienee to sustain the alienation, he could no 

)e found fault with for not meeting a caseJ which he 
vas not called upon to meet. Knshnan Govindan v 
anaki Kunjamma Kalliyani kunjamma J9oi ker Lj 
JOG: 1957 KerLT 806 : A I R 19o8 ker 18 (1*/ 

Pr 3) (FB). . . 

-O. 41, R. 25 — Remand — Plaintiff c,a ] in ! ling ^ 

nand for retrial after framing additiona 1 
dew of S. 28 of the Hindu Adoptions and Ma 
nice Act (1956) as defendant had remarried 
juestion of remarriage in 19oo could 110 w hich 

natter of plea, issue or trial in the 
udgment was given by trial Court 1 ’ ]j. lle Court 

leither desirable nor proper for the « PI ‘ d h e 

o permit plaintiff to amend her pkadings and n< 

iew plea and new issue trie ^ 

Maintiff could bring fresh suit if I 
V I R 1960 Punj 117 (119) (Pt C) (Pr 6) (L> 

— O. 41. R. 25—New issues raised before appellate 
?ourt. 
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Adoption by registered deed — Deed mentioning 
fact ot giving and taking — Person denying physical 
act of giving and taking not alleging circumstances 
which would show, prima facie, that the physical act 
could not be performed — Party asked in second 
appeal as to whether he could make such allegation 
in writing but no allegations forthcoming. 

Held, there was no point on which evidence could 
be led and hence a remand was not necessarv. 1953 
Raj LW92:ILR (1953) 3 Raj 720 : A I R 1954 Raj 
17 (22) (Pt C) (Pr 32) (DB). 

8. Remand in second appeal. 

• -O. 41, R. 25 —Court can base its decision on 

admission of parties — Trial Courts finding on admis- 
sioa of wife and other evidence that child was con¬ 
ceived by petitioner before marriage — It is not right 
for High Court to remit issue for recording on ques¬ 
tion whether child was conceived after marriage. See 
Hindu Marriage Act (1955), S. 12 (1) (d). A I R 1905 
S C 364. 

# -O. 41, R. 25, vS. 107 —Petition for annulment of 

marriage under S. 12 (1) (d) of Hindu Marriage Act — 
No issue under S. 12 (2) (b) (i) and therefore no evi¬ 
dence on the point—High Court held rightly re¬ 
manded issue — Hindu Marriage Act (1955), Ss. 12 
(1) (d) and 12 (2) (b) (i). 

Per majority (Mudholkar, J., contra"* : 

In a petition for annulment of marriage under S. 12 
(1) (d), it must he established as required by S. 12 (2) 
(b) (i) that the petitioner was at the time of the 
marriage ignorant of the fact that at the time of the 
marriage the respondent was pregnant bv somo per¬ 
son other than the petitioner. Where the trial Court 
had failed to frame an issue on the point and there¬ 
fore the parties had not produced the evidence on it, 
the High Court would be right in remitting the issue 
for a finding on the question. Mahendra Manilal 
Nanavati v. Sushila Mahendra Nanavati. 1965 S C D 
95 : (1965) l S C J 788 : 1965 M P L I 509 : 1965 
Mah L J 365 : (1964) 7 S C R 267 : 66 Bom L R 681 : 
A I R 1965 S C 364 (368) (Pt A) (Pr 7). 

O. 41, R. 25—Remand in second appeal—Suit for 
declaration that plaintiff and defendant No. 8 be de¬ 
clared owners, pujaris and managers of temple and 
for possession of temple and lands — Question whe¬ 
ther property was trust property, character of trust 
and how plaintiff was entitled to hold office not con¬ 
sidered and not decided — Trial de novo held neces¬ 
sary. A I R 1955 N U C (Ajmer) 3826. 

O. 41, R. 25—Remand in second appeal. 

Lower appellate Court not deciding all points 
which were urged before it and were before it for 
determination — Case remanded for rehearing in ac¬ 
cordance with law. A I R 1953 Ajmer 5 (l) (Pr 3). 

-O. 41, R. 25 and S. 100 — Omission to frame im¬ 
portant i'sues—Remand in second appeal — See Ibid, 
S. 100. A I R 1950 Ajmer 63. 

O. 41, R. 25 — Remand in second appeal — Suit 
lor possession — Issues involving question of fact re¬ 
quiring reconsideration and fresh findings with refe¬ 
rence to all relevant material on record—Case re¬ 
manded to lower appellate Court for rehearing. See 
Ibid, S. 100. A I R 1965 All 313. 

~ D. 41, R. 25—Remand in second appeal — Omis¬ 
sion to frame issue of fact by trial Court. See Ibid, 
S. 100 A I R 1955 NUC (All) 2027. 

* O. 41, R. 25—Remand in second appeal. 

Dispute as to title to lands between two rival pur¬ 
chasers at revenue sales — Plaintiff who was a sub¬ 
sequent purchaser of a separate account suing for 
declaration of title and recovery of possession of 


suit lands — Main question was whether lands in suit 
appertained to plaintiff’s separate account or to the 
parent estate — Two lower Courts had failed to frame 
a specific issue on this main question — Held, that 
the case should be remanded to the lower Court for 
decision of the issue. I L R (1955) 7 Assam 297 : 
AIR 1955 Assam 129 (131, 136) (Pt B) (Prs 2, 15). 


-O. 41, R. 25 —Remand in second appeal. 

The appellate Court in second appeal would not 
be justified in ordering a remand to enable the defen¬ 
dants to produce better evidence, when it is not 
disclosed why any evidence that may now be made 
available was not produced at the time of the trial. 
Defendants cannot lie allowed to fill up gaps. f L R 
(1951) 3 Assam 515 : (1953) 23 Com Cas 195 : A I R 
1953 Assam 94 (95, 96) (Pt D) (Pr 10). 


-O. 41, Rr. 25 and 26 — Remittance of case bv 

High Court for findings of trial Court on particular 
issue — Procedure under R 422, (Bombay) Civil 
Manual, Vol. I, Chap. 20, has to be followed — Dis¬ 
trict Court can record its own findings while certi¬ 
fying those of trial Court—Object of Rule. See High 
Court Rules and Orders — (Bombay) Civil Manual, 
Vol. I, Chap. 20, R. 422. AIR J964 Bom 61. 

~—O. 41, Rr. 25 and 26 — Point decided by High 
Court in second«appeaI in its preliminary judgment 
— Case remitted to trial Court for finding on separate 
issue — Fresh opportunity given to parties to amend 
pleadings and to lead evidence — Case coming again 
before High Court for hearing — Point decided pre- 
viouslv held was not open to debate again. 64 Bom 
L R 459 : 1962 Nag L J 46*3 : f L R (1902) Bom 549 • 
AIR 1964 Bom 61 (63) (Pt R) (Pr 7). 

O. 41, R. 2o and S. 100 Appellate Court not 
deciding other questions of facts agitated in appeal 
before it—High Court in second appeal would not go 
into these questions— C;v e should be remanded See 
Ibid, S. 100. AIR 1952 Madh B 168. 

——O. 41, R. 25 — Burden wrongly placed — Entire 
evidence before High Court in second appeal — Mis¬ 
takes can be corrected in second appeal — Bemand is 
not necessarv. See Evidence Act (1872), Ss 101 to 
104. AIR 1960 Manipur 11. 

-O. 41, R. 25—Applicability — Issue not raided _ 

Defence of bona fide purchaser for value without 
notice raised in written statement but no issue 
framed nor raised in two low’er Courts — Point must 
be held to have been given up — High Court would 
not exercise its power under 0.41, R 25 and call 
for a finding after raising recessary issue. See Ibid 
O. 14, R. 1. AIR 1960 Mys 249. 

—-—O. 41, R. 25 — Declaratory suit for eviction — 
Discussion of lower Appellate Court about posses¬ 
sion not satisfactory — Appeal remanded for rehear¬ 
ing. See Ibid, O. 41, IL 23. (’64) 30 Cut L T 278. 


U. 41. 1\. ZD 


uuniieu iu determine any 

question of fact. 

Where in a suit for possession the lower Courts in 
applying S. 53A, T. P. Act overlooked the proviso to 
that section and failed to record a finding of fact 
whether the plaintiff had notice of the contract or 
of its part performance, it was held in second appeal 
that the suit should be remanded for determination 
of the finding 17 Cut L T 62 : A I R 1952 Orissa 
163 (164) (Pt B) (Pr 3) (DB). 

O. 41, Rr. 2 d, 23, 24, Ss. 100. 151 — Remand in 
second appeal—Inherent power of remand — Finding 
given by lower Courv without consideration of evi- 
dence — Remand by High Court for submitting fresh 
finding is jme under S. 151 and not under 0.41 
Hr. 23 to 25—Contrary finding given after remand to 
be taken into consideration in disposing of appeal 
See Ibid, S. 100. AIR 1960 Pat 41, PP ‘ 
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-O. 41, R. 25 — Suit for possession of land by 

District Board — Defendant in possession under in¬ 
valid lease for thirteen years — No finding that land 
formed part of public street — Remand. See Limita¬ 
tion Act (1908). Art. 140A. AIR 1957 Pat 321 (DB). 


O. 41, R. 25 and O. 14, R. 1 — Duty of Court 


No findings given on important questions—No issues 
framed — Effect. 

A instituted a suit for declaration of his title to a 
motor lorry, against B A’s case was that he bad pur¬ 
chased the lorry in open market, for value from C 
and that B was present at the time of sale and was a 
consenting party. Defence of B was that the lorry 
had been mortgaged by C to B and that A was aware 
of his prior mortgage. The first appellate Court, 
decreed the suit. So finding was given on the point 
whether B was present at the sale and was a con¬ 
senting party. ft was not the case of A that he was 
a transferee for value without notice, his case being 
that B was a consenting party to the sale. The first 
appellate Court had decreed the suit, on a finding 
that A was a purchaser without notice of B’s prior 
mortgage, a case which was not set up by A. No 
issue was framed on the question of B’s presence. 
Similarly no issue was framed on the question whe¬ 
ther the mortgage in favour of B was a valid 
mortgage. 

Held,the jud gment of the trial Court was unsatisfac¬ 
tory where it had not come to grips with real questions 
and it fail eel to give a finding on the question and 
there was absence of n levant issues also (Case was 
not, however, remitted lor the trial of the issues inas¬ 
much as all the evidence which the parties could 
tender was on the record to enable the High Court 
in second appeal to arrive at the findings.) 195S Paj 
L VV 381 : ILR (195M 8 Raj 233 : AIR 1955 Raj 269 
(272) (Pt A) (IT 5). 

9. Appeal. 


-O. 41, R. 25 — Remand under S. 151 — Appeal. 

Where a remand is made not under O. 41, R. 25 but 
under S. 151 no appeal lies against the order under 

O. 43, R. 1 (a). A I R 1954 Him Pra 73 (74) (Pt A) 

(Pr 1). 

-0.41, R. 25 — Appeal — Where after framing 

issues and taking all the evidence the suit is dis¬ 
missed on the preliminary is ue of limitation but on 
appeal the decision as to limitation is reversed and 
the appellate Court asks the lower Court only to give 
the findings on some issues on which it had not 
expressed its opinion and send the same to it for 
final disposal of the appeal, the order is interlocu¬ 
tory one coming under 0.41, R. 25 and not under 
O. 41, R. 23 ami therefore no second appeal is com¬ 
petent against the order. A I R 1955 NEC (Raj) 268 

(DB). 

_O. 41. R. 25—Appeal -Remand order — Appeal 

can be filed against order under O. 41, R. 23 and not 
against order under O 41, R. 25 — Court rehearing 
appeal after remand under • R. 25, is bound by ob¬ 
servations in remand order — Merits of remand order 
can however, he canvassed in second appeal against 
final decree of appellate Court. A I R 1955 N U C 
(Taav-Co) 3460 

10. Revision. 


-—O. 41, Rr. 25. 27, Ss. 151. 1 15 —Appellate Court 
— Power to frame issue and take evidence — Dis¬ 
regard of procedure under — El feet. 


Rule 25 of 0.41. empowers the appellate Court, 
in a case where the trial Court has omitted to frame 
or try any issuf* or de‘.'-Tmine any question of Let. 
which appears to the appellate Court essenti.il to 
the right decision of >he suit upon its merits to frame 
the necessary issuer and refer them to the trial Court 
for its findings. Further, if fresh issues cannot be 


framed without examining the parties, the Court of 
Appeal certainly is not debarred from examining 
them. But an order by the appellate Court remand¬ 
ing the case to the trial <~ouit under S. 151, Civil 
P. C_ disregarding the procedure provided bv O. 41, 
R. 25 or R. 27 amounts to a material irregularity in 
exercise of its jurisdiction and can be set aside in 
revision. AIR 1935 Bom 210, Rel. on. A I R 1956 
Him Pra 37 (38) (Pr 4 ). 

-O. 41, R. 25—Remand under inherent power — 

Case covered bv O. 41, R 25 — Setting aside — Revi¬ 
sion—See Ibid, S. 115. AIR 1955 N U C (Him Pra 
1426. 

-0.41, R. 25 and S 115—Exercise of discretion 

under O. 41. R. 25 by framing issues and remanding 
case for additional evidence — Discretion proper — 
No inteiference in revision. AIR 1955 NUC (Madh B) 
3326. 

-0.4), R. 25 -Order of remand without deter¬ 
mining rights of oarties — It is not decree - Revision 
against, is maintainable—See I bid, S. 151. ILR (1960) 
Cut 118. 

-O. 41, R. 25 and S. 115, O. 6 , R. 17 — Order of 

remand — Revision—Contract for .sale — Decree for 
specific performance against Hindu widow — Death 
of widow pending her appeal — Reversioners substi¬ 
tuted in ner place — Order of remand by appellate 
Court directing investigation into question of legal 
necessity with liberty to amend pleadings and pro¬ 
duction of fresh evidence — Interference in revision 
AIR 1952 Pat 380 (382/ (Pt A) (Prs 7, 8 , 10). 


ORDER 41, RULE 26 

-O. 41, R. 26—Fact admitted in trial Court but 

denied in appeal — Procedure. 

Where an admission of fact in the trial Court is 
denied before the appellate Court, the proper pro¬ 
cedure is to frame an issue and reach a finding after 
taking evidence. (1904) 1 Andh L T 326 : (1964) 2 
Andh W R 95. 

-O. 41, R. 26 — Appellate Court not precluded 

from going into evidence at hearing after remand. 

Where the High Court at the appellate stage frames 
certain issue* and remands the case under O. 41, 

II. 25 to the trial court for recording evidence and 
findings, the findings returned cannot preclude the 
High Court from going into the evidence; it could 
examine tire evidence if it was thought necessary. 
I L R (1959) 11 Assam 254 : AIR 1959 Assam 236 
(Pt A) (Pr 2). 

-O. 41, R. 26—Remittance of case by High Court 

for findings of trial court on particular issue - Pro¬ 
cedure under R. 422 of Bombay Civil Manual 5 ol. I, 
Chap. 20 has to be followed—District Court can 
record its own findings while certifying those of trial 
court—Object of Rule stated — See High Court Rules 
and Orders Bombav Civil Manual 5 ol. 1, Chap. 20, 
R. 422. AIR 1964 Bom 61. 


- O. 41, R. 26—Unnecessary remission. 

”60 Court, when decidirg the appeal finally under 

20. has jurisdiction to revise the views expressed 

he order of remand under R 25. AU» . J28 
I Rel on. AIR 1953 NUC (Cal) 106.8 (DR). 

- O 41 R. 26 — Scope — Objections to fin^ngM" 
t in Second appeal — See Ibid, S. 100. AIR 19o 

I 90 (DB). 

-0.41 R 26—Order of remand —Power of appel- 

? Court to reconsider whole ease on return o 

dings. r | 

\ here the High Court in second appeU a ‘ f, ™^d ^ 
ler of remand passed by the appe 
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which it had been expressly decided that the finding 
in the previous pre-emption suit operated as res 
judicata as between co-defendants to that suit on 
certain erroneous assumption not supported by record. 

Held, that the doctrine of finality of an issue did 
not apply in the circumstances of the case and it 
was open to the High Court to reconsider the ques¬ 
tion of res judicata when the case ultimately came 
before it after the decision on remand. I L R 32 Horn 
432; ILR 10 All 162; ILR lfl All 300; AIR 1921 All 
276: AIR 1923 All 3S4 and AIR 1945 All 268, Ref. to. 
ILR (1955) Hvd 440 : AIR 1955 Hyd 179 (182, 183) 
(Ft B) (Prs 12. 13) (DB). 

-O 41, R. 26 -Inherent power to remand—\\ lien 

can be exeicised — Dismissal of suit aiter giving 
findings on issues framed but without reference to 
oral evidence — Remand by appellate court without 
going into evidence — Direction to give opportunity 
to parties to adduce additional evidence — Legality. 
—bee Ibid, S. 151. AIR 1961 Manipur 10. 

-0.41, R. 26 — Order of remand under (). 41, 

R. 25 — Order is binding on subsequent Bench dis¬ 
posing of appeal finally — Views on merits of the 
case, However, are not binding—See Ibid, O. 41, K. 25. 
AIR 1962 Mys 61 (DB). 

-O. 41, R. 26—Remand in second appeal -- Find¬ 
ing; remitted to High Court can be challenged on 
grounds of law onlv — See 1 bid, S. 100. AIR 1962 
Mss 61 (DB). 

-O 41, R. 26—Unnecessary remission. 

W here no special reasons existed as to why the 
findings of the appellate court before remai d aifirm- 
ing the findings- of fact of the original trial court 
should be reconsidered, if the appel late court after 
remand thought that it was bound by the findings of 
the previous decision, it cannot be said that it has 
commitlei an illegality. 25 Cut L T 34 : AIR 1959 
Orissa 1 10 (Ft A) (Pr 4) (DB). 

-O. 41, F.. 26 — Remand for giving findings on 

certain fresh issues — Receipt of findir gs—Appellate 
Court, if bound to examine correctness of findings. 

25 Cut L T 457 : (1959) 1 Orissa J D 10. 

-O. 41, R. 26 — Evidence after remand — Court 

remanding issue can go through it. 

W here a case is remanded to the lower Court for 
taking evidence on certain issue and give a finding 
thereon, the Court remanding the case is entitled to 
go into the evidence in view of the provisions of 
O. 41, R. 26, and form its own conclusion on it. ILR 
0955) 5 Rai 191:1955 Raj L W 338 : AIR 1955 
Raj 45 (49) Ft b) (Pr 17) (DB). 

- O. 41, R. 26 — Re-consideration of findings 

before remand. 

A finding arrived at by the same Couit of appeal at 
the time of the remand of the case under (). 41, R 25, 
specially on a point of fact, should not be lightly 
disturbed. The Court will, however, be entitled in its 
discretion to reopen the finding if it finds any special 
and s'rong reasons f >r doing so. Case law discussed. 
1952 Raj L W 407 : ILR (1952) 2 Raj 637 (DB). 

-O. 41, R. 26 Remand to give finding on certain 

question - Question not fullv considered - Appel¬ 
late Court is not bound by finding. 

Where the appellate Court remanded the execution 
case to consider the question whether due notice of 
posting of the execution petition in the usual manner 
was given to the decree-holder or obtained by him, 
hut the lower Court alter remand considered only the 
question whether the posting of the execution peti¬ 
tion lor disposal was entered in the posting book the 
appellate Court is not bound by the finding of the 


lower Court and can take a different view. 1950 Ker 

L T 432 (DB). 


ORDER 41, RULE 27 
SYNOPSIS 




(Civil P. C. (1968), O. 41, R. 

Scope and object of the rule. 



When additional evidence may 
appeal. 

See also Ibid, Note 4 (d). 

“Has refused to admit evidence 
have been admitted 


he admitted in 


which ought to 


4. “If the Appellate Court requires,’’ etc. 

(a) “The Appellate Court requires any docu¬ 
ment to be produced.'* 

{b) Where Appellate Court requires any wit¬ 
ness to be examined. 

(c) “To enable it to pronounce judgment.“ 

(cl) “Or for any other substantial cause.’’ 

See also Ibid, Note 2 
.5 Discovery oi fresh evidence. 

6. Record of reasons. 

(a) Additional evidence by consent of parties. 

(b) procedure to be adopted under this rule. 

^e.) Application to put in evidence. 

7. Opportunity to opposite party to contest admis¬ 

sibility of, or rebut, the iresh evidence. 

5. Remand for trial de novo. 

9. Court, if can take notice of subsequent events. 

i I V r- f »/ * r i /1 




11. Supreme Court. 

12. Revision. 

1. Scope and object of the rule. 

C-O. 41. R. 27 -Power of appellate Court—Limi¬ 

tation on Appellate Court cannot order a fresh trials 

Under 0.41, R. 27, the appellate Court has the 
power to allow a document to be produced and a 
witness to be examined. Rut the requirement of the 
said Court must be limited to those cases whe:e it 
found it necessary to obtain such evidence for 
enabling it to pronounce judgment. This provision 
does not entitle the appellate Court to let in Iresh 
evidence at the appellate stage where even without 
such evidence it can pronounce judgment in a case. 
It does nut entitle the appellate Court io let in fresh 
evidence only for the purpose of pronouncing judg¬ 
ment in a particular way. In othej worcs, it is only 
lor removing a lacuna in the evidence that the appel¬ 
late Court is empowered to admit additional evidence. 
The power under cl. (b) of suh-r. (i) of R. 27 of 
O. 41, cannot be exercised for adding to the evidence 
already on record except up m one of the grounds 
specified in the provision. If the documents on 
record are relevant on the Roue of fraud, the Court 
could well proceed to consider them and decide the 
issue. But the appellate Court cannot order a fresh 
trial. Such a cnuioe i> not permissible under O. 41, 
R. 27, Civil P. C., when it nas not proceeded under 
O 41, R. 25. or remanded the case under O. 41, R. 23. 
Municipal Corporation of (ire Per Bombay v. Lala 
Pa no ham, 67 Bom L R 732 : (1966) 1 S C J 49 : A I R 
1965 8 C 1003 (1011, 1012) (Ft B) (Pr 9). 


©-O. 41. lb 27 — Discretion to admit additional 

evidence — How to he exercised. 

The discretion given to the appellate Court by 
(). 41. R. 27 to icceive and admit additional evidence 
is not an arbitrary one, but is a judicial one cncuin- 
scribecl by the limitations specified in that rule. If 
the additional evidence is allowed to be adduced 
contrary to the principles governing the reception of 
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'•CD evidence, it will be a case of improper exercise 
o!Miscretioi:, and the additional evidence so brought 
' : tiie record will have to be ignored and the case 
lecided a< if it is non-existent. Aijan Singh v. Kartar 
Siruh. ST Cal L ) 243 : 1951 S C I 274 : 1951-1 Mad 
L J 556 : 1951 Mad \V N 840 : 1951 S C R 258 : (14 
.Mad L W 557 : 1951 All L I (S C) 78 : 1951 All W R 

(H C) 487 : A I R 1951 S C 193 (195) (Ft A) (Fr y) 
(OR). 


()• 41, R. 27 -Discretion — Judgment in previous 
Miit tiled at appellate stage of subsequent suit— 
Taking of judgment on file is not wrong. A I R 1955 
N U C (Ajmer) 4184. 

D- 41, R. 27 — Admission of documents under 

rule is discretionary. 

* 

Under (). 41. R. 27, Civil P. C. it is discretionary 
with the Board to accept the documents or to reject 
them. When the appeal in a suit under S. 209, U. P. 
Xamindari Abolition and Land Reforms Act (1 of 
1951). itself is not worthy of being admitted, it is not 
incumbent on the Board to accept the documents 
only for the satisfaction of the defendant to the suit. 
1995 All W R (H C) 544. 


0.41, R. 27 — Applicability to revision pro¬ 
ceedings. 

Rule 27 of 0.41 is not applicable to a revision 
proceeding. A Court of revision is normally entitled 
to interfere onlv when the materials already on the 
records of the case justify such an interference and it 
is only in very exceptional cases that fresh evidence 
may be admitted in revision in order to prevent a 
gross miscarriage of justice. 1952 R D (B R) 418 (2) : 

1952 All W R (Rev) 208:1952 All L J (Rev) 331 
(DR). 


-O. 41, R. 27 (as amended by 

Court) — Applicability — Proceedings 
ancy Act. 


Allahabad High 
under U. I\ Ten. 


As 


there is nothing in 0.41, R. 27, Civil P. C. 
\v hich is inconsistent with the provisions of the U. P. 
Tenancy Act, it is applicable to the proceedings 
under that Act. 1951 R D 213 : 1951 All W R (Rev) 
190. 


-O. 41. R. 27 -Scope. 

t nder O. 41, R. 27, Civil P. C. in order that addi¬ 
tional evidence maybe allowed to be produced, the 
Cou 1 1 must he satisfied that it is necessary for the 
disposal of the case that the document sought to he 
admitted must he received in the evidence or in the 
alternative, there must be sufficient cause. 1950 Andh 
W R 1090 : A I R 1957 Andh Fra 901 (904) (Ft R) 
(Pr 12). 


-O. 41, R. 27 (1) (b)—Scope. 

Clause (b) governs cases where the Court thinks 
that certain documents are necessary to enable it to 
make up its mind. It may be that the judgment with¬ 
out the required documents will he against the appel¬ 
lant but that is not the same thing as saying that they 
are essential to enable a Court to reach a decision. 
1950 Andh W R 824: A I R 1950 Andhra 250 (251) 
(Ft A) (Fr 0). 


-O. 41, R 27 Grounds for additional evidence in 

appeal. 

The jurisdiction of the appellate Court under 
O. 41, R. 27, is always sparingly exercised and it is 
to he exercised only il the Court is satisfied that for 
doing justice between the pirties it requires the help 
of additional evidence. I LR (1955) Rom 850 : 57 
Bom L R 791: AIR 1955 Rom 413 (418) (Ft C) 
(Fr 10) (DB). 

■-O. 41, R. 27 — Income-tax Appellate Tribunal 

Rules, 1940, R. 26 — Right to raise new point and to 


produce additional evidence. See Income-tax Act 
(1922), S. 33 (1). (1950) 18 I T R 009 (Cal). 


O. 41, Rr. 27, 28 — Remand in second appeal to 
allow appellant to tender f urther evidence — Con¬ 
siderations. 

When the plaintiff did not claim remand in the 
first appellate Court on the ground that there was yet 
some evidence to tender, which evidence he could 
not tender during trial due to misunderstanding of 
the legal position, and there was nothing on the 
record to show that there was any evidence in posses¬ 
sion of the plaintiff which could be of any use : 

Held, that he could not be allowed remand in 
second appeal for the purpose. Remanding cases 
without a careful consideration of all these factors 
might lead to false evidence being brought into Court. 

1 L R (1951) Hyd 838 : A I R 1953 Hvd 166 (167) 
(Ft B) (Pr 6). 

O. 41, R. 27—Scope—Contravention—Finding of 
fact based on additional evidence admitted in dis¬ 
regard of O. 41, R. 27 — Finding held was vitiated. 
See Ibid, S. 1U0. AIR 1955 NUC (Madh B) 3068. 

O. 41, R. 27 — Scope and applicability indicated. 
AIR 1955 NUC (Madh B) 56. 

-O. 41, R. 27—Fresh evidence to be admitted must 

be decisive and conclusive — Evidence to impugn 
question of fact need not be admitted in second 
appeal —Additional evidence admitted contrary to 
principles governing its admission should be ignored 
while deciding case. A \ R 1929 All 375 ; A I H 1957 
Nag 15, Foil. ; A I R 1951 S C 193, Rel. on. 1963 M 
P L J (Notes) 262. 


-O. 41, R. 27 — Applicability — Power of Re¬ 
venue Court to call for further evidence. See Tenancy 


Laws -- Tanjore Tenants and 
Act (XVII of 1952), S. 13 (2>. 


Pannaiyal Protection 
AIR 1955 NUC (Mad) 



-O. 41. R. 27 — Applicability to second appeal — 

Additional evidence on question of fact — Admissi¬ 
bility — Section 103 and O. 42, R. 1 — Scope. 

The provisions of S. 103 are sufficiently clear to 
exclude the operation of O. 41, R. 27 and their appli¬ 
cability to appeals filed under O. 42, Civil P. C. ft is 
not every provision in (J. 41 that could be said to 
automatically apply to a proceeding in second appeal 
bv virtue of O. 42, R. 1 Out onlv such piovisions as 
may reasonably he applied having in view the provi¬ 
sions of Ss. 100 and 103, and the limited scope of the 
jurisdiction of the second appellate Court in matters 
affecting questions of fact. The proper view to be 
taken therefore is that it is not competent to admit 
additional evidece in second appeal. 

Where the appellant wanted to tender a document 
(licence) in the second appeal, in order to enable the 
Court to give a finding as to the terms of the docu¬ 
ment it will he a finding of fact and the additional 
evidence of this nature will not he admitted. 


7'he Madras amendment of R. 27 of 1941 does not 
in any way affect the position of the second appellate 
Court i q regard to admission of additional evidence. 
J954 Mad W N 677: AIR 1954 Mad 1074 (1076, 
1077) (Ft B) (Prs 6, S). 


— O. 41. R. 27 (1), Cls (b) and (c) (as amended in 
fadras) —Relative scope and difference Evidence 
>t covered by R. 27 (1), admitted, ni,, r st „ b / e tf fjf x ,u . d 4 e 1 
om record. (1954) 2 Mad L J 5~>9 : ILR (F^ ) 1 a 
L26 : 07 Mad L W 346 : 1954 Mad W d 31 : AIK 
)54 Mad 848 (850) (Ft B) (Frs 4, 6) (DB). 
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-O. 41, R. 27 — Scope — Section 151 cannot he 

invoked as Rule gives ample povver to appellate Court 
to have produced belore it any evidence it requires to 
do justice. See Ibid, S. 15L AIR 1953 Mad 955. 

-O. 41, R. 27 (l) (Mysore Amendment) — Kadim 

Inam in Torgal Jahagir — Adoption \ at Uukums 
of Kolhapur State requiring sanction of Kolha¬ 
pur Government for making adoption did not 
apply — Even if sanction was required ex post facto 
sanction could be given by Government - Power to 
accord sanction passed to Mysore Government Ex 
post facto sanction not granted earlier — Appellate 
Court can admit the evidence of sanction in appeal. 
See Kadim Inam in Torgal Jahagir. ILR (I960) 
Mys 999. 

- O. 41, R. 27 (1) — Additional evidence — Admis¬ 
sion of. 

Additional evidence is not to be admited in appeal 
unless one of the conditions set out in R. 27 of O. 41 
is satisfied. ILR (1951) Nag 209 : 1951 Nag L J 454 : 
AIR 1952 Nag 24 i (249) (Pt B) (Pr 6).. 

-O. 41, R. 27; S. H5 — Additional evidence — 

Admission in appeal or revision — Considerations 

stated. ILR v 1952) Nag 764: 1952 Nag L J 40 : AIR 
1952 Nag 57 (58) (Pt B) (Pr 6). 

-0.41, R. 27 — Scope — Additional evidence — 

Admission of. See Sales Tax — Orissa Sales Fax 
Rules (1947), R. 61 (1) (d). (1961) 12 S TC 785 
(Orissa). 

-O. 41, R. 27 — Election dispute — Powers of 

Election Tribunal. See Representation of the People 
Act (1951), S. 100 (1) (c). AIR 1964 Punj 231 (DB). 

-0.41, R. 27—Nature of jurisdiction under S. 66 (4) 

of Income-tax Act (1922) — Limits — Case cannot 
be referred back for taking additional evidence 
under O. 41, R. 27, Civil P. C. See'.Income-tax Act 
(1922), S. 66 (4). (1963) 47 ITR 705 (Punj). 

-O. 41, R. 27—Two suits heard together and dis¬ 
missed—Separate appeals — Opportunity to produce 
additional evidence given to one appellant—Right ol 
other. 

Where two suits for pre-emption of a sale are heard 
together and dismissed for want of proof of relation¬ 
ship of plaintiffs with the vendor and both the plain¬ 
tiffs file separate appeals and one of the appellants is 
allowed an opportunity of producing additional evi¬ 
dence to prove the relationship by the appellate 
Court, the other appellant is entitled to the benefit of 
the additional evidence produced and on the basis of 
the additional evidence the appellate Court can up¬ 
hold the relationship of both the appellants. AIR 
1960 Punj 434 (435) (Pt A) (Pr 3). 

2. When additional evidence may be 

admitted in appeal. 

See also Ibid, Note 4 (d). 

-O 41, R. 27 (All) — Scope -Additional evidence 

in appeal — party negligent in trial Court—Effect. 

In a suit for possession of certain land the plaintiff 
did not specify the paiticulars of lind in the plaint 
7ior did he adduce any evidence to identify the land 
of which possession was claimed m spite of the 
opportunity given to him to make up the defect. The 
suit was, therefore, dismissed. In appeal by the 
plaintifl he applied under 0.41, R. 27, for permis¬ 
sion to adduce additional evidence. 

Held (i) that in the circumstances the application 
could not be granted. Order 41, R. 27, Civil 12 C., is 
not intended to enable a party to patch up the lacuna 
hi his case at the stage ol appeal. AIR 1935 Mad 411 
and AIR 1931 P C 175 and AIR 1951 S C 193 and 
AIR 1957 S C 912, Rel. on. 


(ii) that the applicant had failed to give any ad¬ 
equate explanation of the delay made by hirn in this 
respect. Therefore he could not be allowed to adduce 
the evidence. 1959 All L I 534 : AIR 1959 All /SO 
(781. 782) (Prs 3, 5, 6) (DB). 

-O. 41, R. 27 — Additional evidence in appellate 

Court. 

Where the appellants failed to adduce reason for 
the delay in filing the documents and did not explain 
why they were not able to file them at an early stage 
of the case during the pendency of the suit in the 
trial Court, the lower appellate Court was fully justi¬ 
fied in refusing to admit fresh evidence at the appel¬ 
late stage. 1950 All L J 861 : 1951 R D (HC) 1/4 : 
1951 All W R (HC) 274 : AIR 1951 All 610 (611) 

(Pt B) (Pr 7) (DB). 

-O. 41, R. 27 — Applicability — Conditions. 

Where an additional document consisting of survey 
and settlement register is necessitated by the reason¬ 
ing of the lower Court in support of its conclusion 
and is also helpful for proper decision on certain 
question, it mav be allowed under 0.41, R. 2 /. (1960) 
1 Andh W R 340 : ILR (1959) Andh-Pra 951: AIR 
1960 Andh-Pra 222 (226) (Pt E) (Pr 12) (DB). 

_O. 41, R. 27 — Document which could have 

been produced in first Court If can be admitted 
in appeal. 

W here appellant could with some diligence, have 
filed all the documents sought to be filed at appeal 
stage, in the first Court, application tor admitting 
them at appeal stage will be refused. ILR (1957) 
Andh-Pra 399 : 1959 Cri L J 428 : AIR 1959 Andh- 
Pra 204 (205, 206) (Pt C) (Prs 7, 14) (DB). 

-(). 41. R. 27 — Suit in Provincial Small Cause 

Court — Admission of additional evidence. 

A suit filed in a Provincial Small Cause Court was 
dismissed on the ground that the plaintiff firm was 
not proved to have been duly registered. No issues 
had been struck though in the written statement the 
first point taken was that in view of S. 69 (2) of the 
Partnership Act the suit was not maintainable. In 

revision, 

Held, that the present was a case where additional 
evidence should be permitted to be brought on re¬ 
cord and the plaintiff’s suit should not be dismissed 
on a technical ground simply because it failed to file 
necessary extract of the Register of Firms. AIR 1949 
Rom 266, Rel. on.; AIR 1930 Bom 279, Disting. AIR 
1956 Bhopal 9 (10) (Pt C) (Pr 8). 

-O. 41, R. 27 — Evidence available in trial Court 

— Admissibility in appeal. 

W here the reason given for not tendering the docu¬ 
ments in the trial Court was that the party expected 
the opposite party to go into the witness box and 
wanted to confront him with those documents during 
his cross-examination and that since the opposite 
party did not go into the witness box the parly could 
not tender them in evidence in the trial Court, it is 
hardly any reason for not tendering the documents at 
proper stage. It is not a case of evidence not being 
available to the party at earlier stage. W ; hen a party 
takes a risk lor not tendering evidence at proper 
s ages it must sufier the consequences. 1958 Nag L J 
212: 60 Bom LR 547 : ILR (1958) Bom 751* AIR 
1959 Bom 300 (302) (Pt B) (Pr 8)4 

-(). 41, R. 27—Additional evidence —When to be 

alio wed—Evidence will not be allowed to patch up 
evidence in trial Court. 

Under O. 4l, R. 27 the requirement must be of the 
Court and the parties to a litigation hive no right to 
patch up the evidence adduced by them in the trial 


CIVIL PROCEDURE CODE (1908), O. 41, R. 27, Note 2 


Court hy additional evidence in the Court of Appeal. 
61 MLJ 489: AIR 1931 P C 143, Foil.; AIR 1957 
SC 875, Dist. (1962) 32 Coni Cas 503: AIR 1961 
Cal 1SS (190) (Pt C) (Pr 6) (DR). 

-O. 41, R. 27 (1) (a) — ‘Ought to be admitted’ — 

Meaning of. 

The expression'ought to be admitted’ in O. 41. R. 27 
(1) (a) means should be admitted in the exercise of 
sound discretion. In other words if the interest of 
justice require the admission of additional evidence 
permission for its admission should be accorded. AIR 
1963 Him Pra 21 (23) (Pt B) (Pr 7). 

O. 41, R. 27—Grounds for additional evidence. 

Ordinarily the appellate Court should not allow a 
party to adduce additional evidence to patch up the 
weik parts ot his case and fill up the omissions by 
adducing additional evidence, hut where the appel¬ 
late Court finds that there was substantial cause for 
non-production of evidence in the lower Court and 
additional evidence is required to clear up a point in 
the interest of justice it may allow the partv to pro¬ 
duce additional evidence. AIR 1955 J & K 23 (24) 
(Pt B) (Prs 4, 5) (DB). 

"O. 41, R* 2< (I) (b) and O. 47, R. 1 — Party not 
availing of opportunity to lead evidence in trial Court 
— Evidence of conclusive nature—I act no ground for 
leading additional evidence. 

1 he fact that there is convincing or conclusive 
evidence to prove a case alleged by a party or to 
disprove a case alleged by his adversary, may he a 
ground of review if the requirements ot O. 47, R. 1 
are satisfied but it will not surely be a ground for 
leading additional evidence under O. 41. R. 27 w’hcn 
the party proposing to lead such evidence had every 
opportunity to do so in the trial Court hut did not 
avail himself of it thinking that the evidence which 
he proposed to lead would be sufficient. AIR 1952 
Kutch 42 (Pt A) (Pr 4). 

-O. 41, R. 27 — Construction - “To enable it to 

pronounce judgment” — Party is not to fill in gaps 
Additional evidence is taken, to enable Court to pro¬ 
nounce judgment. AIR 1955 NUC (Madh B) 1211. 

-O. 41, R 27—Additional evidence can be admit¬ 
ted by appellate Court to do complete justice between 
parties. AIR 1952 Nag 24S and AIR 1951 SC 193, 
Rel. on. ILR (1961) Madh Pra 603 : 196] M P L J 
273 : 1961 Jab L J 864 : AIR 1961 Madh Pra 200 
(204) (Pt B) (Pr 23). 

O. 41, R. 27—Applicability —No sufficient cause 
for non-production of evidence in lower Court — 
Power of appellate Court. 

D icument sought to he produced under O. 41, 
R. 27, all the while in possession of the party seeking 
its production - No sufficient cause why it was not 
produced in lower Cou/ts — ft cannot he allowed to 
be produced under O. 41, R 27. 1953 Nag L J 611 : 
AIR 1954 Nag 59 (Pt A) (Pr 2) .DB). 

-O. 41, R. 27 — Power of appellate Court—Addi¬ 
tional evidence Admissibility in appeal Pail lire to 
adduce evidence in lower Court not properly ex¬ 
plained—Effect. 

Additional evidence cannot be admitted by the 
appellate Court where to do so would involve a 
re-hearing of the suit necessitating the giving of an 
opportunity to the other side for producing rebutting 
evidence, especially when the reason for failure to 
adduce the evidence in the trial Court is not satis¬ 
factorily made out or the failure properly explained. 
18 Cut L T 176 : A I R 1951 Orissa 95 (98) (Pt D) 
(Pr 10) (DB). 

-O. 41, R. 27—Applicability—Additional evidence 

—Grounds for taking. 


Rule 27 of 0.41, entitles the appellate Court t<x> 
receive additional evidence only if it requires it that 
is to say, finds it needful that additional evidence- 
should be taken. The provisions of this rule are 
clearly not intended to allow a litigant who has been, 
unsuccessful in the lower Court to patch up the weak 
parts of his case and fill up omissions in fhe Court 

of appeal. AIR 1931 P C 143, Rel. on. T957 BLJK 
740. 

‘ O. 41, R. 27 — Additional evidence — When, 
admitted in appeal — Evidence requirtd to fill in 
gap not admitted. 

The requirement of O. 41, R. 27 is that of the 
Court upon its appreciation of the evidence as it 
stands. Where it has not been found by anv of the 
Courts below that it required oi found it needful to 
admit the sale deed as additional evidence at the 
late stage when it was sought to be received in evi¬ 
dence and it has not been explained at all why the 
document was not forthcoming at the time when the- 
vendee appeared as a witness, the sale deed having 
been registered much earlier, nor any substantial 
cause nor the requirement of the Court necessitated 
the reception of this piece of evidence under O. 41, 
R. 2 , hut the object of the party in making an appli¬ 
cation under O. 41. R. 27 was to fill in the gap which 
existed in their case, the additional evidence could 
not be admitted at the appellate stage. AIR 1931 P C 
143; AIR 1957 S C 912, Relied on. 1963 Cur L J 523 t 
65 Punj L R 195. 

O. 41, R. 27 (1) (b)— Applicability—Conditions. 

Under 0.41, R. 27 (b), C. P. Code, the appellate 
Court cannot direct taking of additional evidence 
unless it is necessary to enable it to pronounce judg¬ 
ment and the new evidence has a direct and im¬ 
portant hearing on the main issue in the case. AIR 
1931 P*C 143, Foil. 1951 Raj L W J 128 : AIR 1952 
Raj 35 (Pr 2). 

-O. 41, R. 27 — Second appeal — Additional evi¬ 
dence—When can be allow ed. 

Admission of additional evidence at an appellate 
stag* 1 is a very exceptional procedure and no party 

should be allowed to produce such evidence unless 

the Court requires it to he produced to enable it to 
pronounce judgment or for any other substantial 
cause. An order under R. 27. cl. 1 (b) cannot he made 
to enable a party to fish out evidence in order to 
prove his case and make up a lacuna which then 
existed. A party who had certain important docu¬ 
ment all along with it hut faihd to file the same 
before the trial Court without any apparent cause 
cannot he allowed to file it at the stage of second 

appeal. AIR 1951 Raj 147 (Pt B) (Pr 5) (DB). 

-O. 41, R. 27-—Discretion—Grounds—Production 

of document in appeal — Omission to produce it in 
Lower Court—No satisfactory explanation— ft^ cannot 
be alloyed to he produced in appeal. AIR 1955 NUC 
(Trav-Co) 1670 (DB). 

3. “Has refused to admit evidence which 
ought to have been admitted.” 

-O. 41, R. 27 (1) (a) —Admissibility of additional 

evidence — Trial Court refusing to admit certain 
documents in evidence on ground of delay' in pro¬ 
ducing them —Appellate Court competent to consider 
their admissibility in evidence de.-piic delay. 

Where documents are not tendered before the ap¬ 
pellate Court for the first time hut were produced 
before the trial Court which refused to take them, 
the appellate Court is competent to consider "-netner 
the rejected dccumets are so material that they 
have been admitted by thetria] Court in jvpite o. the 
delay in producing them. 1965 All L J 8o/. 
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-O. 41, R. 27—Production of documents in appel¬ 
late Court — No satisfactory explanation for delay— 
Discretion in favour of admission refused. 

Where no satisfactory explanation was given for 
the nOD- production in the lower Court of certain 
documents which were alleged to be very material 
and necessary for the disposal of the appeal and 
which were sought to be admitted in appeal by an 
application made more than two years after the filing 
of the appeal, the High Court refused to exercise its 
discretion under O. 41, R 27 in favour of their ad¬ 
mission. AIR 1951 All S17 (821) (Pt C) (Pr 10) (DB). 

-O. 41, R. 27—Scope—Duty of Court. 

The lower appellate Court which has seisin of the 
case, cau itself act under O. 41, R. 27, C. P. Code. 
But before doing so, it has to be satisfied that the 
trial Court was unjustified in refusing to admit evi¬ 
dence which the party intended to adduce. When 
the trial Court has given substantial reasons for re¬ 
jecting the prayer to take certain documents into 
evidence, the appellate Court has to see whether the 
discretion exercised by the trial Court had not been 
judicially exercised before interfering with the order. 
ILK (1954) 6 Assam 543 : AIR 1955 Assam lid (Pr 5) 
(DB). 

-O. 41, R. 27—Applicability. 

If the document was not tendered at the trial. 
R. 27 (1) of O. 41 does not applv. AIR 1957 Cal 59 
(61) (Pt A) (Pr 8) (DB). 

4. “If the Appellate Court requires”, etc 

(a) “The Appellate Court requires any docu¬ 
ment to be produced”. 

(b) Win re Appellate Court requires any wit¬ 
ness to be examined. 

(c) “To enable it to pronounce judgment”. 

(d) “Or for any other substantial cause”* 

See also Ibid, Note 2. 

4 “If the Appellate Court requires”, etc. 

• O 41, JR. 27 (1) (b) — Power of Appellate Court 
to admit additional evidence — Extent of — Anv other 
substantial cause — What amounts to — Requirement 
must be of the Court admitting the evidence. 

Under R. 27 (l), the appellate C fourt has the power 
to allow additional evidence not only if it requires 
such evidence “to enable it to pronounce judgment”, 
but also for “any other substantial cause” 

T he requirement of the Court is not likely to arise 
ordinarily unless some inherent lacuna or defect 
becomes apparent on an examination of the evidence. 
It may we 1 be that the defect mav be pointed out by 
a party.or tha a party may move the Court to supply 
the defect, but the requirement must be the require¬ 
ment of the Court upon its appreciation of the evi¬ 
dence as it stands. AIR 1981 P C 148, Rel. on. 

Held, on facts that the High Court allowed addi¬ 
tional evidence to be admitted as it required such 
evidence either to enable it to pronounce judgment or 
for any other substantial cause within the meaning of 
R-2/ (l) (!>) of O. 4 L of the Code. K. Venkataramiah 
v* A. Seetharama Reddv 1963 All L J 903 : (1963) 1 
SCW R 642: (1964) 1 S C A 35 s (1964) 1 S C J 37 : 
(1964) 1 Mad L I (SC) 13 : (196 4) 1 Andh W R (SC) 
13 t (1964) 1 Andh L T 64 : (I96 0 2 S C R 35 : AIR 
1963 S C .526 (1530) (Pt B) (Prs 16, 17, 19). 

•;-0.41, R. 27— Test for admitting additional 

evidence. 

The legitimate occasion for the application of 
O 41, R. 27, is when on examining the evidence as it 
stands some inherent lacuna or defect becomes ap¬ 
parent, not where a discovery is made, outside the 
Court, of fresh evidence and the application is made 
to import it. The true test, therefore, is whether the 


appellate Court is able to pronounce judgment on the 
materials before it without taking into consideration 
the additional evidence sought to be adduced. Arjan 
Singh v. Kartar Singh. 87 Cal L J 243 : 1951 S C J 
274: 1951-1 Mad L J 556: 1951 Mad W N 340- 1951 
SCR 258 : 64 Mad L W 537 : 1951 AH L J (SC) 78 : 
1951 All W R (F1C) 437 : A I R 1951 S C 193 (195) 
(Pt B) (Pr 7) (DB). 

9 -O* 41, R. 27 — Additional evidence when to be 

ad mi tied. 


Where the first appellate Court admitted addi¬ 
tional evidence before examination of the evidence or: 
the record and consequently before reaching a deci¬ 
sion that the evidence as it stood disclosed a lacuna 
which the Court requireo to be filled up for pro¬ 
nouncing its judgment, 


Held, that the appellate Court was not justified in 
admitting the additional evidence. Arjan Singh v. 
Kartar Singh. 87 Cal L 1 243 : 1951 All L J (SC) 78 r 
1951 S C J 274: 1951-1 Mad L 1 556: 1951 Mad W N 
349 : 1951 S C R 258 : 64 Mad L W 537 : 1951 All 


W R (liC) 437 : AIR 1951 S C 193 (195) (Pt C) (Pr 8 


-O. 41, R. 27 (1) (b) —Power of appellate Court — 

Additional evi lence -Admission of. See IbiJ, S. 107. 
AIR 1955 N U C (Ajmer) 4401. 


-O. 41, R. 27 — Applicability - Criterion— Party, if 

entitled a* of right to ask for admission. 

It is didieult to lay down any hard and fast crite¬ 
rion to decide what evidence in V vhat case should or 
should not be admitted under R. 27 of O. 41. It is 
neither a right nor even the privilege of any pa*ty to 
insist on the Courts of appeal admitting fresh evi¬ 
dence under O. 4!, R. 27. The right absolutely rests 
with the Court which has only tositisfy itself that 
the admission of such evidence is necessary in the 
interests of justice to enable it to pronounce judg¬ 
ment. 1951 R D 213 : 1951 All W R (Rev; 196* 


-O. 41, R. 27—Applicability—Conditions. 

Additional evidence can only be permitted if the 
case cannot be determined without taking into consi¬ 
deration the evidence sought to be adduced. 1960 
Andh LT 142 : (I960) 1 Andh WR 249 : AIR 1960 
Andh Pra 449 (451) (Pt B) (Pr 17) (DB). 

-—O. 41, R. 27 (1) (b — Applicability — ‘Appellate 
Court requires any document to be produced*—Order 
comes into p'ay only when Court is unable to decide 
without further document - Requirement is of Court 
and not parties. AIR 1955 N U C (Andhra) 3617. 

-O. 41, R. 27 — Construction — “If the appellate 

Court requires it”—Meaning of. 

Under O. 41, R. 27, the app-llate Court can only 
allow additional evidence to enable it to pronounce 
judgment on the existing pleadings but not to enable 
the appellants to shift their ground and make out a 
new case. The additional evidence can be allowed bv 
the appellate Court only when the Court requires it 
in order to be able to decide the case and not because 
a party requires it. Thus, the additional evidence can¬ 
not be allowed to be admitted when it is sought to be 
produced by the appellants before the appellate Court 
in order to substantiate certain allegations which thev 
had failed to do by means of the evidence produced 
by them in the trial Court. AIR 1951 SC 193, Rel or 
AIR 19^3 Hi la spur 18 (21, 22) (Pt A) (Prs 9, 11, 7 3). ’ 

O. 41, R. 2/(1) (b)—Construction—‘To enable it 

to pronounce judgment’. 

The requirement of the Court under (). 41, R 27(1} 
(b) must have to be judged on the evi >ence on record 
before reception of the impugned ‘a iditionaP evi¬ 
dence and must be found to arise upon and only after 
the Court's appreciation of that ‘evidence on record’ 
That presupposes examination of that evidence. Where 
the appellate Court did not consider the question of 
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additional evidence [rom the point of view of the 
Court’s requirement “to enable it to pronounce judg¬ 
ment or for any other substantial cause”, its approach 
to the question before it could not be justified in law 
and the evidence must be held to have been impro- 
periv admitted 94 Cal L I 82: ILR (1956) 2 Cal 454: 
AIR 1955 Cal 231 (232, 233) (Prs 6, 11). 

-O. 41, R. 27 (I) (a);— Appeal — Additional evi¬ 
dence—Right of party under O. 41, R. 27 (1) (a). 

A party to a suit has no right to file additional evi¬ 
dence at the appellate stage under O. 41, R. 27 (1) (a) 
if an application was not made by it in the trial Court 
for being permitted to produce that evidence unless 
the appellate Court itself requires (O. 41, R. 27(i;(b)) 
such evidenoe to be produced in order to arrive at a 
decision of the case, AIR 1963 Him Pra 21 (23) 
(Pt A) iPr 7). 

•-0. 41, R. 27 — Additional evidence recorded 

when cannot be admitted. 

Additional evidence taken by the lower Court can¬ 
not be admitted when it is recorded before the exa¬ 
mination of the evidence on record and before reach¬ 
ing a decision that the evidence as it stood disclosed 
a lacuna which the appellate Court required to be 
filled up for pronouncing its judgment. A I R 1951 
S C. 193, Rel. on. Mukta Naihari v. Mukta Rajiah, 
I L R (1956) Hyd 774 : AIR 1957 Hyd 1 (3) (Pt B) 
<Pr 9) (FB). 

-O. 41, R. 27 — Construction — ‘If the appellate 

Court requires’ — Meaning of — Production of addi¬ 
tional evidence contrary to O. 41, R. 27—Should be 
ignored—(Evidence Act (1872), 8. 167). 

An appellate Court is not justified under O. 41» 
R. 27 in passing an order with regard to reception of 
additional evidence before examination of the evi¬ 
dence on record and before coming to a decision that 
the evidence as it stood lacked in some particulars 
which required to be filled up so as to enable the ap¬ 
pellate Court to pronounce its judgment. 

Jf additional evidence is allowed to be adduced 
contrary to the principles governing the reception of 
such evidence, it will be a case ot improper exercise 
of discretion and the additional evidence so brought 
on record must be ignored and the case decided as it 
it is non-existent. A I R 195 L S C 193, Rel. on. ILR 
(1955) Madh-B 1: Madh-B L R 1954 Civ 195: Madh- 
B L J 1954 11 C R 1052: A I R 1955 Madh-B 28 (29) 
(Pt B) (Pr 4) (DB). 

-O. 41, R. 27— Additional evidence in appeal can 

he admitted only at the time of hearing ot appeal — 
Additional evidence has to be admitted judiciously 
and not arbitrarily — Appellate Court’s discretion is 
circumscribed bv the limitations specified in O. 41, 

R. 27, Civil P. C. 

The legitimate occasion for the exercise of I he dis¬ 
cretion under the Rule is not whenever before the 
appeal is heard by Court, a party applies to adduce 
evidence, but ‘when on examining the evidence as it 
.stands, some inherent lacuna or defect becomes ap¬ 
parent.’ Additional evidence could not be admitted 
under the Rule on a preliminary objection before the 
hearing of the appeal though it is open to the party 
to point out the defect or to move the Court to sup¬ 
ply the delect. The discretion to receive and admit 
additional evidence in appeal is not an arbitrary one 
but is a judicial one circumscribed bv the limitations 
specified in O. 41, R. 27, Civil P. C. If the additional 
evidence is allowed to be adduced contrary to the 
principles governing the reception of such evidence, 
ic will be a case of improper exercise of discretion 
and the additional evidence brought on record will 
have to be ignored and the case decided as if it was 
non-existent. The object of not admitting the addi¬ 
tional evidence on a preliminary objection appears 


to be that the provisions of the Rule are not intended 
to allow a iitigant who has been unsuccessful in the 
lower Court to catch up the weak point of his case 
and fill up the omission in the Court of appeal. When 
tlie appeal is heard on merits, naturally the appellate 
Court would be in a better position to judge as to 
whether the person desiring to introduce the addi¬ 
tional evidence was guilty of remissness in the lower 
Court or not and whether he is entitled to the indul¬ 
gence of being allowed to give further evidence 
under this Rule, this being the settled law that a 
party, who had ample opportunity to produce certain 
evidence in the lower Court but failed to do so, can¬ 
not have it admitted in the Appeal Court. AIR 1951 
S C 193 and AIR 1957 S C 912, Rel. 1965 M P L J 
(Notes) 63. 

-O. 41, R. 27 (1) (b)—Admission of additional evi¬ 
dence in appeal — Test is whether appellate Court is 
able to pronounce judgment on materials before it — 
Ability to pronounce judgment refers not to the abi¬ 
lity to pronounce any judgment, but the ability to 
pronounce one which is satisfactory to the mind of 
the Court delivering it. [Certified copies of orders 
validating leases under S. 6 (2) of the M. P. Aboli¬ 
tion of Proprietary Rights Act furnishing evidence of 
vitd link in the chain of title, admitted.] AIR 1951 
S C 193 and ILR 31 Bom 381, Rel. 1964 M P L J 
(Notes) 14 3. 

—O. 41, R. 27 (1) (b) — ‘If the appellate Court re¬ 
quires’ — Test — Requirement must be of Court and 
not of party. 

The legitimate occasion for the application of 
0.41, R. 27 (1) (b) is when on examining the evi¬ 
dence as it stands some lacuna or defect becomes ap¬ 
parent and not where a discovery is made outside 
ihe Court of fresh evidence and the application is 
made to import it. The true test therefore, is whe¬ 
ther the appellate Court is able to pronounce judg¬ 
ment on materials before it without taking into 
consideration the additional evidence sought to he 
produced. Even where the appellate Court require.', 
additional evidence lor any other substantial cause, 
the requirement must be that of the Court and not of 
the party. AIR 1951 SC 193; 17 Mad L J 54/,Rel. on. 
196 l M P C 516: 1961 Jab L J 1050 : 1961 M PL J 
906: I L R (1960) Madh Pra 25S. 

-O 41, R. 27 (1) (b) — Discretion of appellate 

Court—‘Any other substantial cause’. 

The principles for admission of additional evi¬ 
dence under (J. 41, R. 27 (1) (b) are (i) that the dn- 
cretion given to the appeal Court to receive an^ 
admit additional evidence is not an arbitrary one, 
but is a judicial one circumscribed by the limitation 
specified in the rule, (ii) that tie legitimate occasion 
for the application of the rule is when, on examining 
the evidence as it stands, some inherent lacuna or 
defect becomes apparent,-not where a discovery is 
made, outside the Court, of fresh evidence an 
application is made to import it and (m) tna 
true test is whether the Appellate Court is able 
pronounce judgment on the material beiore it ' vllD ' 
out taking into consideration the additional evidence 
sought to be adduced. The true test laid down m 
Cl. (b) of O. 41, R. 27 (1), is not whether an V 

nal would be unable to pronounce any lurgm o 

without production of the additional evideicebu 

whether the mind of the Appellate Judge is in such 
a condition on the evidence on the record tha he 
requires any additional document to be examinee 
t.. enable bin, to pronounce judgment Ti e need 


to enaoie nun inwm f , 
to admit additional evidence on grcm'id f 
other substantial cause' as.well must be that ot tn. 


any 

the 


other substantial cause f T r lv b e 


expression ‘any 
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wide discretion on the Appellate Comt to admit ad¬ 
ditional evidence when the ends of justice require it 
to be done: A I R 1951 S C 193, Rel. on. I L R (195 i) 
Madh Pra 344 : 1958 M P L J 89 : 1958 Job L 1 224 t 
1958 MPC 70 : A I R 1959 Madh Pra 118(119) 
(Pt B) JPrs 6, 7, S) (DB). 

-O. 41, R. 27— Appellate Court finding it possible 

to dispose of appeal without additional evidence 
Court should not allow appellant to produce such 
evidence. (1964) 1 Mys L J 325: A I R 1965 Mys 59 
(61) (Pt C) (Pr 16) (DB). 


(1908), O. 41. R. 27, Note 4 

-O. 41, R. 27—Subsequent events — Power to take 

notice. See Constitution of India, Art. 226. AIR 1957 
Pat 725 (DB). 

-O. 41, R. 27 — Construction — “If the Appellate 

Court requires”—Writ of commission wrongly headed 
bv Court under O. 26, R. 9 — PJaintff misled into impres¬ 
sion that report of commissoner would be evidence 
in case — Discovery that commission was not under 
O. 26, R. 9 and that report could not be taken into 
consideration — Court held justified in taking into 
account commissioner’s report, on ground that plain¬ 
tiff had been misled. AIR 1955 N U C (Pat) 113. 


-O. 41, R, 27—Grounds for additional evidence. 

Additional evidence should not be admitted in 
appeal unless one of the conditions set out in O. 41, 
R. 27, Civil P. C., is satisfied. The conditions are ta) 
improper rejection of evidence by the Court of first 
instance, (b) requirement of the additional evidence 
by the appellate Court for the purpose of enabling it 
to pronounce judgment, and (c) any other substantial 
cause. A case cannot come under (b) unless it is im¬ 
possible for a Court to pronounce judgment without 
additional evidence. The fact that such judgment 
has to proceed on the basis that one of the issues 
has not been proved does not matter, as the Court 
can, despite want of proof of a particular issue, 
effectively decide the rights of parties upon the basis 
of the material laid before it. Even in order to bring 
the case under (c) the requirement of additional evi¬ 
dence must be that of a Court. Again, there must be 
substantial cause for non-production of the evidence 
in the trial Court. Neglect of a party to adduce the 
evidence in the trial Court is not a substantial cause 
for producing it in appeal. 


it cannot be contended that the provisions of O. 41, 
R. 27 would not apply to a case where there is no 
evidence whatsoever on record. ILR (1951) Nag 
209: 1951 Nag L J 454: A I R 1952 Nag 248 (249) 
(Pt B) (Pr 6). 


——O. 41, R. 27 (1)— Additional evidence — Admis¬ 
sion of—Test. 

In admitting additional evidence the test in every 
case must be whether upon the state of record, is it 
exists, the appellate Court can pronounce a judg¬ 
ment. The existence of any evidence on the record 
is not a sine qua non for the exercise of the appellate 
Court’s power. 1951 Nag L 1 454 : I L R (1951) Nag 
209 : AIR 1952 Nag 248 (250) (Pt D) (Pr y). 

~—O. 41, R. 27 (1) (c) (Patna Amendment) — Addi¬ 
tional evidence under Cl. (c) cannot be admitted be¬ 
fore going through the whole case. 

Where the case of the appellant for adducing ad¬ 
ditional evidence, could not be covered either by 
Cl- (a) or (b) of sub-r. (1) of O. 41, R. 27, (Patna 
Amendment), under Cl. (c) it is competent for the 
Court, after going through the whole case, to say 
that the document in question was necessary to 
enable the Court to pronounce the judgment. But 
before hearing the case on merits, tbe Court cannot 
be in a position to decide whether such a document 
N necessary or not. 61 Mad L f 489 : A I R 1931 P C 
143 and AIR 1951 S C 193, Rel. on. 27 Cut L T 141: 
AIR 1962 Orissa 9 (10) (Pt B) (Pr 3). 

-O. 41, R. 27 — Additional evidence— When can 

be admitted —Test. 


- ■ - Q. 41, R. 27—Discretion—Grounds—Admission 
of additional evidence—Test. 

The true test for the admission of additional evi¬ 
dence is whether the appellate Court is able to pro¬ 
nounce judgment on the materials before it without 
taking into consideration the additional evidence 
sought to be adduced, 1955 B L J R 68 : AIR 1954 Pat 
497 (500) (Pt C) (Pr 8) (DB). 

-O. 41, R. 27 (1) (c) (Pat) — Construction — “Re¬ 
quires” — “To enable it to produce judgment” — 
Meaning of. 

The word ‘‘requires’ in cl. (c) means “finds it need¬ 
ful”. The expression “to enable it to pronounce judg¬ 
ment” must mean to enable the Court to deal satis¬ 
factorily and completely with the issues raised by the 
parties. If the evidence as it stands leaves some 
inherent lacuna or defect, it is open to the Court to 
admit additional evidence evt n though the defect is 
pointed out bv a party. AIRT931 P C 143 ; 34 Ind 
App 115 (P C), AIR 1951 S C 193, Rel. on. 

Where the appellate Court heard the parties on 
th e whole case and alter examining the evidence 
already on the record'.-found that he required certain 
documents in order to pronnunce judgment : 

Held, that the (appellate Court was entitled to 
admit additional evidence under O. 41, R. 27 (1) 
(c) (Pat). AIR 1953 Pat 316 (318) (Pt A) (Pr 9). 

-O. 41, R. 27—Application to adduce additional 

evidence--Power of appellate Court. 

Under O. 41, R. 2V, C. P. C. additional evidence 
can be allowed by an appellate Couit only when the 
Court requires it in order to be able to decide the 
case and not because a party requires it. But there is 
nothing in the rule to debar a party from approaching 
the appellate Court to exercise the power of admitt¬ 
ing additional evidence. Hence, a Court is perfectly 
justified in admitting a document in evidence at the 
instance of the appellant when the evidence on re¬ 
cord has created a confusion in the mind of the 
Court and the admission of such document has 
become necessary to resolve the confusion and 
decide the appeal : AIR 1931 PC 143, AIR ] 946 
Lah 444 and AIR 1918 Pat 253, Rel. on. 2 Pepsu L R 
608 : AIR 1952 Pepsu 63 (64) (Pt C) (Pr 5) . 

-O. 41, R. 27 — Requirement of Court alone is 

the guiding principle in coming *to conclusion 
whether additional evidence should or should not 
be admitted : AIR 1951 S C 193, Rel. on—Document 
sought to be given as additional evidence — Affidavit 
not explaining the reason tor not producing it at an 
earliest stage — Prayer for allowing additional evi¬ 
dence refused. 65 Puni L R 177 : (1963) 1 Com L J 
100 : (1963) Com Cas Rep 54 : I L R (1963) 1 Punj 
789: 1963 Cur L J 77 : AIR 1964 Punj 72 (75) (Pt B) 
(Pr 5). 


The test to decide whether additional eviden 
should be admitted or not is whether appellate Coe 
is able to pronounce judgment on the materials h 
fore it without taking into consideration all the a 

c 1 iti<>nal evidence sought to be adduced. AIR 19 
SC 193, ^el. on. 28 Cut LT 411: ILR (1962) Cut 2S 


-C). 41, R. 27—Grounds for additional evidence — 

Ad missibility —Cond it ions. 

Under O. 41, R. 27, C. P, Code, the admissibility of 
additional evidence is made to depend not upon the 
lelevancy or materiality to the issue before the 
Court of the evidence sought to be admitted, or upon 
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the {act whether or not the applicant had an op¬ 
portunity of adducing evidence at some earlier sta ge 
hut upon whether or not the appellate Court requires 
the evidence to enable it to pronounce judgment or 
for any other substantial cause. AIR 1951 Punj 363 
(364) (Ft C) (Pr 14). 

-O. 41, R. 27 — Evidence when to be allowed. 

The plaintiff cannot be permitted in appeal to fill 
up the lacuna in evidence produced in trial Court. 
AIR 1951 Punj 363 (364, 365) (Pt D) (Pr 14). 

-O. 41, R. 27 (1) (b) — ‘The Appellate Court re- 

quires any document’. 

Where the documents produced in appellate Court 
are useful to the appellate Court in disposing of the 
appeal, it can admit them under 0.41, 1C 27 (l) (b) 
even though the party failed to produce them in the 
lower Court. 19 56 Rai L W 117 : I L R (195u) 6 Raj 
23 : AIR 1936 Raj 1 (2) (Pt C) (Pr 6) (DB), 

-O. 41, R. 27—Grounds for additional evidence 

in appeal. 

Admission of additional evidence at an appellate 
Stan 1 is a verv exceptional procedure and no party 
should he allowed to produce, such evidence unless 
the Court requires it to be produced to enable it to 
pronounce judgment or for any other substantial 
cause. AIR 1951 Rai 147 (Ft B) (Pr 5) (DB). 

4 (a). “The Appellate Court requires any 
document to be produced.” 

-O. 41, R. 27 (1) (c) (Patna) — Scope of — Test of 

admissibility is necessity for correct and just 
decision 

Rule 27 (1) (c) of O 41, Civil P. C. as amended by 
the Patna High Court is wide enough to cover a case 
where in the interest of correct decision the court 
may find it necessary to admit a document, It is true 
that the correct decision may be in favour of this 
party or that party, but the principal test is that it is 
in the interest of a correct and just decision that the 
document is required. 1963 B L J R 4S6. 

4 (b). Where Appellate Court requires any witness 

to be examined. 

_O. 41. R. 27 — Scope -O. 41, R. 27 does not per¬ 
mit Appellate Court to examine evidence of witness 
voluntarily given up by party, on ground that it was 
necessarv in the interest of justice. AIR 1955 NllC 
(Madh li) 3068. 

4 (e).“ To enable it to pronounce judgment.” 

-O. 41, R. 27 (1) (b) - “To enable the Court to 

pronounce judgment.’’ 

It is neither a right nor even the privilege of any 
party to insist on the Courts of appeal to admit fresh 
evidence under O. 41, R. 27. Th.it right absolutely 
rests with the Court who has only to satisfy itself 
whether the admission of evidence is necessary in the 
interest ol justice to enable it to pronounce judg¬ 
ment. The words “to enable the Court to pronounce 
judgment” cannot have the meanir g ol restricting the 
Court’s choice to pronounce judgments on the 
material already brought on record however scanty 
it may be. If there is discovery of some evidence 
which would change the aspect of the case and the 
appellate Court thinks that the admission of such 
evidence is necessary to enable it to come to a 
correct decision, there is no bar or prohibition 
against the C> urt exercising such discretion and 
deciding to admit such evidence. 1951 R D 213 : 
1951 \il W R (Rev) 196. 

-O. 41, Rr. 27, 23 — S. 151 - On evidence pro¬ 
duced by party, trial Court holding that will was not 
proved according to requirements of S. 63. Succes¬ 
sion Act — Appellate Court cannot remand suit to 
the trial Court to give second opportunity to prove 
the will. AIR 1956 Bom 160 (161) (Pr 3). 


-O- 41, R. 27 — Grounds 4 for additional evidence 

when allowed. 

No party to an appeal can, as of right, ask for ad¬ 
mission of additional evidence. It is a matter to be 
determined by the appellate Court, whether addi¬ 
tional evidence should, vor should not, in the circu¬ 
mstances of any particular case, be allowed to be 
produced. One ot the factors which the Court 
should, in such cases, take into consideration is the 
bearing which the evidence sought to be adduced, is 
likely to have on the matters in controversy in the 
appeal. It is only in cases where it turns the scale in 
favour of one party, or is liktly to materially affect 
the decision of any' point arising in the appeal, that 
such evidence should be permitted to be adduced. 
AIR 1946 Oudh 129, Rel. on. AIR 1955 Him Pra 42 
(Pr 4). 

-O. 41, R. 27 —Construction — “To enable it to 

pronounce judgment”—Order cannot be made to en¬ 
able mrtv to fish out evidence. AIR 1955 N U C 
(Madh B) 5938* 

-O. 41, R. 27—‘To enable it to pronounce judg¬ 
ment’ — Meaning and effect of — Admissibility as 
additional evidence. 

Where the appellant filed an application for the 
reception of a povver of attorney which was not pro¬ 
duced at the trial and his ground was that the power 
ol attorney was with the other mokhtar.am, who had 
died, and, that though search was made by the son 
of the deceased to find out the document, the docu¬ 
ment could not he found out. and the appellant also 
stated on oath that the document was found out only 
during the pendency of the appeal and it was found 
that the ground given by the appellant was bona 
fide. 

Held, that the document should be admitted as' 
additional evidence to enable the Court to pronounce 
judgment in the appeal. 1957 B L J R 641 : A 1 R 
1958 Pat 63 (65) (Pt C) (Pr 9). 


4 (cl). “Or for any other substantial cause.” 

See also Ibid, Note 2. 

—O. 41, R. 27 — S. SO. O 0. R 2 — Illegality of 
vtice alleged — Vagueness of plea Prejudice to 
aintifF—Right to adduce evidence. AIR 1956 Ajmer 
> (2) (69) (Pr 6). 

—O. 41, R. 27 — Applicability — Appellate Court 
>t requiring additional evidence — Pi a inti It can no 
; allowed to patch up his evidence. AIR 19oo INUU 
ijnrer) 1350. 

—*0.41, R. 27 — Admission of fresh evidence — 
norancc of law or neglect. 

Ignorance of law or neglect or slackness of l ?arty 
his Pairokar cannot form the foundation tor a<^- 
bsion of fresh evidence under Order 41, Rule-*. 
)56 All L J 767 : 1950 AH W R (H C) 741. 

— 0.41, R. 27, Cl. (10) (c) (Madras) — Construc- 
)n —“Sufficient cause’’— Meaning of. 

Clause (1) (c) ol (). 41, R. 27 of the Code will come 
to play only when the Court is unable to decide 
e case before it .vilhout (urther documents, 
quirement must be ol the Court and not o e P , 

?s. The intendment of this sub-rule is not to he p 
partv who through negligence or over-conhd 
ils to adduce sutheient evi fence in support < 
ise in the trial Court. The word ‘cause in t • 
ession ‘or for any other substantial cause otu.*, 
,27, clause (c) must be analogous to or of th 
itp< T orv as mentioned in clauses ( 3 ), w) (c/» 

)55 NUC (Andh-Fra) 3617. 

_Q. 41, R 27 — Additional evidence for fil ,n £ 

a gaps - Permissibility. . 

The provisions contained in 0. 41, K n ’ °f r ! t he 
* utilised for plugging holes or idling up g p 
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eviderce of a party. ILR (1957) 9 Assam 1 : A I R 
1959 Assam 98 (102) (Pt G) (Pr 11) (DB). 

-O. 41, R. 27 — Party negligent in not leading 

proper evidence — If can be allowed to lead addi¬ 
tional evidence. 

]t is not the duty of the defendant nor of the Court 
to suggest to the plaintiff what evidence he should 
lead. In fact the parties are expected to take such 
legal advice as they may like and then to adduce full 
and complete evidence'in the case. If any party is 
negligent in not leadirg proper evidence he has to 
blame himself and cannot shift the responsibility on 
the other party or on the Court and cannot he allowed 
to adduce additional evidence. 19515 Madh B L J 
(Bhopal) 109 : AIR 1956 Bhopal 65 (66) (Pt B) (Pr 9). 


-0.41, R. 27 — Scope — Improper admission — 

Effect. 

The entire additional evidence brought on the re^ 
cord by the appellate 2ourt in improper exercise of 
discretion has to be ignored and the appeal has to be 
decided as if it is non-existent. A I R 195L S C 193, 
Foil. AIR 1953 Bdaspur 18 (22) (Pt B) (Pr 13). 

--0. 41, R. 27—Scope —Improper admission of ad¬ 
ditional evidence— Efi ect. 

Additional evidence admitted not for any of the 
reasons stated under rule b it only to fill up gips in 
the evidence of a party must be discarded. AIR 1951 
S C 193, Rel. on. AIR 1953 Bdaspur 17 (18) (Pt A) 
(Pr 6). 

-O. 41, R. 27—Applicability — Additional evidence 

in pleas of facts newly raised in appeal — Permissi¬ 
bility. 

Order 41, R. 27, C. P. C:,de, only invests the Court 
of appeal with a discretion in the matter of allowing 
additional evidence. Where new pleas of facts are rai¬ 
sed involving investigation into facts bythe appellate 
Court and necessitating a remand of the case to the 
trial Court for recording findings after framing pro¬ 
per issues, on points on which the appellate Court 
cannot take evidence itself it would be unfair to the 
opposite pirty and not be in the interests of justice 
to permit additional evidence to be let in. ILR (1951) 

Bom 425 : 53 Rom LR 163 : A I R 1951 Bom 380 
(383) (Pr 9) (DB). 


O. 41, R. 27 — Admission of document at appel¬ 
late stage—Permissibility. 

Held : O. 41, R 2t of the Code of Civil Procedure 
enumerates the circumstances under which additional 
evidence may be received. It is not the intention of 
the Legislature to allow admission of document as 
additional evidence at the appellate stage which by 
itself is no proof of the circumstances under which 
the document in suit had been executed. AIR 1958 
Cal 71 (73, 81) (Pt C) (Prs 5, 35) (DB). 

^ 27(1) (h) — Party cannot be allowed 
to fill in gaps in evidence. AIR 1951 S C 193; A I R 
1963 S C 1526 and AIR 1957 S C 912, Rel. on. A I R 
1965 11 ini-Pra 32 (37) (Pt ir) (Pr 27). 


O* 41, R. 27 (1) (b) - Substantial cause — Me; 
ing of. 

Though the expression ‘substantial cause’ is not 
be understood to have been used only in the sej 
ol a cause similar to a cause requiring wPne*s to 
examined or a document to be produced for n 
nouncing a udgment, it is plain that the real critf r j 
is whether the Court on examination of evidence 
. . requires additional evidence in view of so 
inherent lacuna or defect. The fact that the o 
evidence was disbelieved by the lower Court cl 
not show that tlwre was inherent lacuna or defr 
AIR 1949 Bom 2rH Re), on. A I R 1918 Ou lh 4 
Dissent from. AIR 1952 Kutch 12 (Pt A) (Pr 4). 


-O. 41, F. 27(1) (b) — Substantial cause — Res¬ 
pondent suing appellant for recovery of money— 
Appellant pleading repayment and producing receipt 
purporting to be under signature of respondent At 
instance of respondent Court ordering that receipt 
be sent to expert for opinion—Order not implemented 
by respondent— In appeal appellant applying for 
forwarding receipt to expert for opinion and for exa¬ 
mining him—Held there was no substantial cause to 
grant application. A I R 1931 P C 143, Foil. AIR 
1952 Kutch 42 (4?) (Pt B) (Pr 5) 

-O 41, R. 27—Applicability - Parly in appeal re¬ 
iving on Government Notification to save limitation 
—No attempt made to produce it in Lower Courts— 
It will not be allowed to be produced in appeal. AIR 
1955 NUC (MacUi-B) 3353. 

-O. 41, R. 27 (!) (b) — “ff the Court requires” — 

Evidence to fill up omissions — Partv having ample 
opportunity to produce it in Lower Court — Appellant 
held will no 1 be allowed to produce it in appeal. AIR 
1955 NUC (Madh-B) 2403 (DB). 

-O. 41, R. 27 -Fresh opportunity to produce evi¬ 
dence at appellate stage—Party failing to discharge 
onus during trial cannot get such opportunity. 

The true test for permitting additional evidence is 
whether the appellate Court is able to pronounce the 
judgment on the material before it without taking into 
consideration the additional evidence sought to be 
adduced. Such an opportunity cannot be given 
merely to fill up lacuna in the evidence of ore of the 
parties. Where a party on whom the onus of proving 
a certain point lies has failed to discharge the onus 
during the trial, he is not entitled to a fre^h oppor¬ 
tunity to produ *e evidence on that point at the ap¬ 
pellate stage. AIR 1952 Nag 248 and AIR 1950 Bom 
160, Rel on. 1963 MPLJ 891: 1963 fab L J 979 : AIR 
1964 Madh-Pra 62 (69) (Pt E) (Pr 2S) (DB). 

-O. 41, R. 27 (1) (h)—‘Substanti il cause’ for fresh 

evidence. 

In a case in which additional evi lence cannot be 
permitted under (9. 41, R. 27, an order for reception 
of additional evidence can be made when the parties 
agree that additional evidence should he admitted. 
It is true that consent cannot confer jurisdiction when 
none exists. But where jurisdiction already exists and 
can onlv be exercised on particular grounds or in 
certain conditions, the consent of the parties can be 
treated as an admission by them that the grounds cr 
the circumstances for the exercise of the jurisdiction 
exist. When, therefore, the parties agree at the ap¬ 
pellate stage that additional evidence should be taken, 
that agreement can be taken as constituting ‘substan¬ 
tial cause’ for fresh evidence under O. 41, R. 27 (1) 
(b), C. P. Code. 1959 MPLJ (Notes) 80. 

- 0.41, R 27 (1) (b) (Mysore) — Production of 

additional evidence at appellate stage — Couit not 
satisfied — Production not allowed. 

Where, except a bare allegation in the affidavit to 
the eflect that the documents had been mislaid, there 
is no material from which the Court could be satisfied 
that in soite of the exercise of due diligence on the 
part of the appellant, the documents could not be 
produced before the Court of Trial, there is no justi¬ 
fication for allowing the anpellant to put in addi¬ 
tional evidence, at the appellate stage 1963 Mvs L J 
(Sup) 48 : A I R 1963 Mys 136 (140, 141) (Pt C) (Prs 
13, 17) (DB). 

-0.41, R. 27 (1) (b) —'“Any other substantial cause” 

—Neylcct of party. 

Even where the appellate Court requires ad btional 
evidence for “any other substantial cause” the re- 
quiremi.nt of additional evidence must be that of a 
Court. Again there must be substantial cause for non- 
productian of the^eyidence in the trial Court. Neg- 
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lect of a party to adduce the evidence in the trial 
Court is not a substantial cause for producing it in 
appeal. ILK (1951) Nag 209:1951 Nag Lj 454: 
AIK 1952 Nag 24S (249) (Pt C) (Pr 7). 

— O. 41, R. 27—Failure to apply for Commission 
in trial Court is not sufficient for issuing one by 
appellate Court. 

The mere fact that a plaintiff might have been bet¬ 
ter advised to apply for a Commission at the trial of 
the suit would not itself warrant the issuing of a com¬ 
mission bv the appellate Court. AIR 1964 Orissa 250 
(251) (Pt B) (Pr 6). 

-O. 41, R. 27—Additional evidence not admissible 

with sufficient cause —Mere fact that appellate Court 
desires it is no ground for admission nor for remand. 
AIR 1964 Orissa 250 (251) (Pt C) (Pr 6). 

-O. 41, R. 27, Cls. (b) and (cl (Patna) — Suit for 

partition — Production of sale deeds in appeal to 
establish plea of jointness —Permissibility. 

In a suit for partition, the plaintiff sought to lead 
additional evidence in the appellate Court by proving 
three sale deeds in which his name was associated in 
respect of the suit properties, to establish the story of 
jointness of the family. The first deed was executed 
when he was a child. As regards the other two *ale 
deeds the plaintiff could have known about their 
existence if he had cared to scrutinise the entries in 
the settlement records of which he had obtained 
copies prior to the institution of the suit : 

Held, (i) that so far as the first sale deed was con¬ 
cerned, additional evidence must be permitted under 
cl. (b) (Pat) of O. 41, R. 27 (which was in force in 
Orissa). 

(ii) As regards the other two sale deeds, it was true 
there was want of due diligence on the part of the 
plaintiff. But they came within the scope of ‘anv 
other substantial cause’ referred to in cl. (c) of R. 47 
(1) of O. 41, as those deeds were required to clear up 
a matter to come to a proper decision of the case. 
A I R 1951 S C 1. Rel. on. ILK (1901) Cut 220 : AIR 
1901 Orissa 109 (170, 171)(Prs8, 10, 11) (DB). 

-O. 41, R. 27—Construction—“For any ether sub¬ 
stantial cause”—Meaning of. 

Party not sufficiently diligent and non-production 
of document not proved to be due to cam 

y 

her control—Party not given opportunity to supple¬ 
ment her evidence by fresh evidence after a long lapse 
of time. 19 Cut L T 310 -.AIR 1954 Orissa 40 (43) 
(Pt B) (Pr 11). 

-O. 41, R. 27—Appeal —Additional evidence. 

Where to allow additional evidence during the 
hearing of the appeal would involve a rehearing of 
the suit and there is no good reason given for failure 
to adduce such evidence in the trial Court itself, the 
prayer tor adducing additional evidence in appeal 
can be refused. 18 Cut L T 170 AIR 1951 Orissa 
95 (98) (Pt D) (Pr 10) (DB). 

-O. 41. B. 27 (1) (b) and S. 100 — Admission of 

additional evidence for ‘any other substantial cause’ 
—Principle of ejusdem generis cannot be applied — 
Question depends on facts and circumstances of 
each case —No interference in second appeal where 
judicial discretion lias been exercised by lower 
appellate Court. 

In (). 41, R. 27 (1) (b), there is no enumeration of 
specific objects with the result that there is scarcely 
any occasion to attiact the rule of ejusdem generis for 
interpreting the general expression ‘for any other sub- 
stantial cause’. The statutory intention, however, 
appears to be clear that it is the requirement of the 
appellate Court to enable it to pronounce judgment 


or for any other substantial cause that the additionaJ 
evidence can be allowed to be produced. The matter 
appears to be dependent on the discretion of the 
appellate Court, albeit judicial discretion. If there is 
no error of law, then the Court of second appeal 
would, ordinarily speaking, not be entitled to reverse 
the exercise of discretion by the Court below. As a 
general principle, additional evidence should not be 
permitted at the appellate stage in order to enable one 
of the parties to remove certain lacunae in presenting 
its case at a proper stage and to fill in gaps. It is true 
that the expression ‘to enable it to pronounce judg¬ 
ment’ has no fixed import and its application would 
depend on individual judicial approach, for it seems 
to mean ability to pronounce a judgment satisfactory 
to the mind of the Court delivering it. The expression 
‘for any other substantial cause’ really means that if 
the appellate Court conscientiously requires in interests 
of justice to be promoted by the production of addi¬ 
tional evidence keeping in view the interests of the 
contesting parties, then it would he permissible to 
allow additional evidence. On this view, the matter 
would really depend on the facts and circumstances 
of each case and no rigid test applicable to all cases 
can be formulated. 

Where the document sought to be produced in the 
lower appellate Court was not conclusive and to 
allow it to he produced would have meant re-opening 
of the whole case and no convincing or cogent reasons 
had been advanced as to why it was not produced in 
the Court of first instance at the proper stage : 

Held, that the lower appellate Court had rightly 
disallo ved the production of the document. 1965 
Cur L J 32 : I L R (1965) 1 Punj 532. 

-O. 41, R. 27—Grounds for additional evidence. 

Acceptance of additional evidence in appeal under 
O. 41, R. 27 can only be on the grounds stated in 
cls. (a) and (b) of that rule. Where no such grounds 
were made out the appellate Judge wa> right in refus¬ 
ing to take into consideration the Commissioner’s 

report.- AIR 1951 S C 193 : LLR 31 Bom 381 (PC) 
and AIR 1931 P C 143, Rel. on. A I R 1952 Trav-Co 
560 (561) (Pt A) (Prs 4, 5) (DB). 

-O. 41, R. 27— Lower appellate Court issuing com¬ 
mission for local investigation — No grounds for 
taking of additional evidence in appeal made out — 
Successor Judge can refuse to look into the report or 
the Commissioner. AIR 1951 S C 193, ILK ol bom 
.381 (P C). A 1 R 1931 P C 143, Relied on. A I R 19o2 

Trav-Co 560 (DB). 


5* Discovery of fresh evidence. 

_0. 41, R. 27 (I) (c) (Andhra)—Admission of addi- 

ial evidence under Cl. (c) of R 27 (1) *“ Evic ence 
entitled to he admitted under Cls. (a) and (b) o 
27 (lj— It cannot be admitted under Cl. (c). 

Vhere a party to an appeal is disentitled from 

lucing additional evidence under O. 41, n. ' A; 
and (b), C. P. C., and, accordingly, his application 

receiving the additional evidence at appell 
t c has necessarily got to he dismissed, it is nei 
rect nor proper for the appellate Conrt to recrn 
same additional evidence under O 41, R. 

-ther, in reaching a decision as to whether at 
evidence is required to be produced by the appe 
5 Court, that Court must arrive at .f^t dems 
•ely on a consideration of the materials before i. 

1 t?ie additional evidence ought not to be ac 
relv where a discovery of the same is mad 
side the record of the case. 

, document, therefore, which lends colour or^sup- 
t to a case but which cannot be loo -c> be 
isidered on the pleadings in a case, cai t 
nved as additional evidence uncer O. 41, «• • 
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c. P. C. much less can it be said that the document 
sought to be put in, has a direct or a material bearing 
on one of the main issues arising in the case. AIR 
1931 P C 143 , AIR 1948 P C 36. Ad R 1951 S C 193, 
A I R 1957 S C912 Foil. (1962) 2 Andh L T 214. 

-O. 41, R. 27 (Mad) — Additional evidence — 

Restrictions on power of Appellate Court. 

It is true that wide powers have been given under 
O. 41. R. 27, and it is within the discretion of the 
appellate Court to admit additional evidence but 
there are due limitations and restrictions on these 
powers. The first is that if the additional evidence is 
to be admitted, the appellate Court has got to assign 
reasons; and secondly it ruust be satisfied that the 
petitioner in spite of due diligence was not in a posi¬ 
tion to produce those documents. The fact that the 
documents have evidentiary value is not sufficient 
compliance with the provisions of O. 41, R. 27. (1958) 
1 Andh W R 335 : 1958 Andh L T 500. 

-O. 41, R. 27 as amended by M. P. High Court on 

21st March, 1952 —Retrospective operation: 

Order 41. Rule 27 as amended by the Madhya Pra¬ 
desh High Court on 21st March, 1952, by adding a 
new clause, cannot be applied retrospectively to a 
case in which the application for admission of 
additional evidence was made long before its enact¬ 
ment. A 1 R 1957 Nag 15. Rel. on. 1958 M P C 70 : 
1958 M P L J 89 : 1958 ]ab L J 224 : I L R (1959) 
Madh Pra 344 : AIR 1959 Madh Pra 118 (119) (Pt A) 
(Pr 5) (DB). 

-O. 41, R. 27— Admission of additional evidence. 

When a party has discovered new and important 
evidence which was not available at the trial the 
appellate Court is entitled to admit such evidence 
under O. 41, R. 27 (b). I L R (1955) Mys 624 : AIR 
1956 Mys 47 (48) (Pt B) (Pr 4) (DB). 

-O 41, R. 27 (Nagpur) — Q cope —Fresh evidence 

when ean>be admitted — Rule is not retrospective in 
operation. 

Under Order 41, Rule 27, C. P. Code, as amended by 
Nagpur High Court fresh evidence not capable of 
being discovered with due diligence may be received 
by the appellate Court provided such evidence must 
be of a decisive and conclusive character on a vital 
issue in the case and must be free from suspicion. 
Second Appeal No. 376 of 1948, dated 11th October, 
1954, Rel. on. 

Moreover, the substantive rights won by the decree- 
holder in the present case cannot be set at nought 
merely by reason of an averment which requires 
detailed examination and strict proof before it can be 
accepted. The new rule was framed in 1952, long 
after the decision of single Judge and cannot be made 
applicable so as to affect substantive rights. 1956 Nag 
L J 610 : 1956 M P L J 90 : ILR (1956) Nag 632 : 
AIR 1957 Nag 15 (16) (Pt A) (Pr 6) (DB). 

O. 41, R..27 —New plea — Question of law — If 
can be raised in first appeal for iirst time. 

A pure question of law can be raised for the first 
time in appeal, and no objection can be taken to it 
when raised in first appeal. 18 Cut L T 176 : AIR 
1951 Orissa 95 (100) (Pt G) (Pr 14) (DB). 

~ O. 41, R. 27; O. 47, R. 1 — Admission of fresh 
evidence — Party fully aware of existence of certain 
document even in trial Court—Not entitled to apply 
lor admission of that document as freshly discovered 
evidence, in review—Evidence — Fre.di evidence. 

Under O. 41, R. 27, it must be established that the 
document sought to be brought on the record could 


not have been available to the petitioner by the exer¬ 
cise of reasonable diligence. 

Where in a plaint, it was specifically stated that a 
certain person had made a gift of the land in dispute 
under a registered deed of gift on a particular day 
and in review of the appellate decree by the defen¬ 
dant petitioner it was urged that the said document 
should be admitted in evidence as freshly discovered 
evidence. 

Held, that the defendant petitioner was aware of 
the said document at least, when he put in appearance 
in the trial Court or learnt the contents of the plaint 
and should have raised the point in his written state¬ 
ment. His prayer in review for admission of that 
document must, prima facie, he rejected as untenable. 
1965 B L J R 102. 

— O. 41. R. 27 (1) (b) (Patna) — Plaintiff with full 
knowledge of point at issue failing to adduce evidence 

— He cannot be allowed to fill up lacuna on ground 
that the document in question was executed subse¬ 
quent to judgment of trial Court. AIR 1963 Pat 197 
(198) (Pr 2). 

-O. 41, R. 27 (Pepsu amendment) — Applicability 

—Evidence not within appellant’s knowledge can be 
admitted under O. 41, R. 27. AIR 1955 NUC (Pepsu) 
2155 (DB). 

-O. 41, R. 27 — Discovery of fresh evidence— 

Sufficient cause. 

Order 41, R. 27 is clearly not irtended to allow a 
litigant who has been unsuccessful in the lower Court 
to patch up the weak parts of his case and fill up 
omissions in the Court of appeal. The requirement is 
to he of the Court for any substantial cause and it is 
not the requirement of a litigant which is material in 
considering whether or not additional evidence will 
be allowed to be produced. The words “or for any 
other substantial cause” in sub-rule (1) (b) do not 
give the Court jurisdiction to entertain an application 
tor recording further evidence on the grounds which 
would enable an application to be entertained under 
O. 47 R. 1. Case law Rel. on. 1951 Raj L W 494 : 

I L R (1951) 1 Raj 597. 

6* Record of reasons. 

(a) Additional evidence by consent of 

parties. 

(b) Procedure to be adopted under this 

rule. 

(c) Application to put in evidence. 

6. Record of reasons. 

•-O 41, R. 27 (2)—Object of—Rule not manda¬ 

tory—Omission to record reasons — Does not vitiate 
admission of such evidence. 

The object of R. 27 (2) clearly is to keep a clear 
record of what weighed with the appellate Court in 
allowing the additional evidence to be produced— 
whether this was done on the ground (i) that the 
Court appealed from had refused to admit evidence 
which ought to have been ad mitted, or (ii) it allowed 
it because it required it to enable it to pronounce 
judgment in the appeal or (iii) it allowed this for any 
other substantial cause. Where a further appeal lies 
from the decision of the appellate Court such record¬ 
ing of the reasons is necessary and useful also to the 
Court of further appeal for deciding whether the 
discretion under the rule has been judicially exercised 
by the Court below. The omission to record the 
reason must, therefore, be treated as a serious defect. 
Even so, the provision is not mandatory and the 
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omission of the High Court to record reasons for 
allowing additioral evidence does not vitiate such 
admission, it is true that the word ‘shall’ is used in 
R 27 (2‘; but that by itself does not make it manda¬ 


tory. I L R 12 Cal 37, Rel. on. K. Venkataramiah v. 


A. Seetharama Reddy. 1963 All I, f 903 : (1963) 1 
S C W R 642 : (1964) 1 S C A 35 : (1964) 1 S C 1 37 : 
' 1961) 1 Mad L J (S C) 13: (1964) 1 Andh W R (S C) 
13 : (1964) 1 Andh L T 64 : (! 96*4' 2 S C R 35 : AIR 


1963 S C 1526 (1529) (Pt A) (Pr 13). 


—O. 41, R. 27 — Sco pc—Case remanded for consi¬ 
dering admission of additional evidence—Application 
not pressed — Judgment without additional evidence 
— Eiiect. See Ibid, O. 41, R. 24. AIR 1955 Ajmer 12* 


-O. 41, R. 27—Admission of additional evidence 

—Conditions—Recording of reasons. 

Where after perusing the record of the lower 
appellate Court, it is found that there was nothing 
therein which would show that the lower appellate 
Court found that there was some lacuna in the case 
for removing which it considered it necessarv to 
admit additional evidence on record nor was there 
anything c n the record to show that the lover appel¬ 
late Court found it impossible to decide any point in 
controversv between the parties soleiv on the basis of 
the material before it and that it therefore, wanted 
some additional evidence on that point admission of 
additional evidence is illegal. Whenever the appellate 
Court allows additional evidence to be adduced, it 
must record it< reasons for so doing. 

Merely stating in its judgment that additional evi¬ 
dence was necessary to enable it to come to a con¬ 
clusion regarding the matter on controversy, cannot 
amount to a fulfilment of the conditions imposed on 
the Court by O. 41, R. 27 (c). 


of appeal by admitting fresh evidence. Such a course 
must tend to prolong the litigation and result in 
failure of justice. 

But R. 27 (2) is directory and not imperative which 
only means that even though no reasons have been 
recorded before admitting evidence under 0 41, R.27 
(1), if the reception of such evidence could be justified 
under that rule, it cannot be excluded from considera¬ 
tion. 

The only effect of the failure to comply with O. 41, 
T\. 27 (2) is, thus to throw on the party who rel es on 
the additional evidence the burden of sustaining its 
admission under O. 41, R. 27 (1). (1954) 2 Mad L J 
559 : ILR (1954) Mad 1126:67 Mad L W 346 : 
1954 Mad W N 531 : AIR 1954 Mad 84S (850) (Pt A) 
(Prs 4, 6) (DB). 

—— 0.41, R.27 — Reasons for allowing additional 
evidence have to he recorded. 

Wh ere the appellate Court, without recording any 
reasons in the case as to why additional evidence was 
allowed to he produced, only said that he found no 
reason to reject the prayer for the same, this was 
clearly against the provision of O. 41, R. 27: AIR 
1927 Cal 126 and AIR 1939 P C 152, Relied on 27 
Cut L T 141 : AIR 1952 Orissa 9 (10) (Pt A) (Pr 3). 

6 (a). Additional evidence by consent of parties. 

© -O 41, R. 27 — Additional evidence admitted 

without objection—Party cannot challenge its admis¬ 
sion in appeal. 36 Ind App 221 (PC). Rel. on. K. 
Venkataramiah v. A. Seetharama Reddy. 1963 All L J 
903 : (1963) 1 S C W R 642 : (1964) 1 S C A 35: 
(1964) 1 S C J 37 : (1964) 1 Mad L J (S C) 13 : (1964) 

1 Andh W R (SC) 13: (1964) 1 Andh L T 64 : (1964) 

2 S C R 35 : AIR 1963 S C 1526 (1531) (Pt C) (Pr21). 


It must appear that the appellate Judge has heard 
all the arguments and has appl ed his mind to the 
case and found himself in a real difficulty about- 
deciding the matter in controversy solely on the basis 
of the material already on record. 

Where the lower appellate Court has completely 
disregarded the requirements of O. 41, R 27 and 
R. 29, the 'ower appellate Court was in error in 
admitting the additional evidence on record. The 
result of this must necessarily be that the evidence so 
tendered should be discarded. 17 Mad L J 347 (P C) 
and AIR 1931 P C 143 and AIR 1931 P C 175, Reb on. 
1958 Nag L J 212 : 60 Rom L R 547 : I L R (1958) 
Bom 751 : AIR 1959 Bom 300 (301, 302) (Ft A) 
(Frs 5, 6, S). 

-O. 41, R. 27 — Omission to record reasons — 

Effect. 

The contention that the lower appellate Court did 
not give any reasons for allowing the respondents to 
produce additional evidence is not tenable where it 
was found from the material on the record that there 
were circumstances which justified it to allow the 
partv to adduce additional evidence. AIR 1955 J 6c K 
23 (24) (Pt A) (.Prs 3, 4) (DB). 

- 0-41, R 27 — Appellate Court allowing addi¬ 
tional evidence—Reasons not recorded—Requirements 
of O 41, R. 27 (2) are not satisfied — Requirement of 
-ecording reasons is imperative. 1960 Ker L I 8S9 : 
I960 Ker L T 993 : (I960) 2 Ker L R 128 : AIR 19GI 
Ker 112 (114) (KB) (Pr 10). 

-O. 41, R. 27 (2) (as amended by Madras High 

Court)—Omission to record *ea.‘ons—Effect. 

Omission to record reasons while passing an order 
for admitting Additional evidence in contravention of 
R 27 »2) L not a m re formal defect. When a suit has 
been fully trie 1 and judgment given, it is a serious 
matter to permit the trial to be reopened in the Court 


-O. 41, R. 27—Additional evidence by consent of 

parties —Subsequent objection by party to its rece¬ 
ption cannot be allowed. 

Where parties consent to the admission of addi¬ 
tional evidence in appeal, it is no longer open to any 
of .the parties to say that the additional evidence was 
improperly admitted : ILR 36 Cat 833 (PC), Rel. on, 
AIR 1950 All 182 (183) (Pt A) (Pr 5). 

6 (b). Procedure to be adopted under this rule. 
-O. 41, R. 27—Additional evidence—Procedure. 

An appellate Court has no power to act upon any 
statement made by the appellant during the hearing 
of appeal unless it examines him as a witness by 
following the provisions of Q.41, R. 27. AIR 1953 
Rilaspur 1 (Pt A) (Pr 2). 

-O. 41, R. 27—Procedure — Opinion of Govern¬ 
ment Officer received behind hack of opposite party 
—Admissibility as additional evidence. 

Where for the purpose of ascertaining the nature 
and character of Smyth’s survey the lower appellate 
court entered into a correspondence wilh the Director 
oi Land Records and accepted the opinion given by 
him. 

Held, that this practically amounted to reception 
of additional evidence, which was merely the opinion 
of a Government Officer given behind the back or t e 
appellant. Such a procedure was improper and un¬ 
warranted bv anv provision of law. (195S) 1 Lai L J 
199 : AIR 1959 Cal 78 (80) (Pt B) (Pr 11)- 
-O. 4 1 1 Rr. 27, 25 and 8s. 151, 115 —Appellate 

Com t — Power to inline issue and take evidence 

Disregard of procedure under—effect. AIH 19oG H m 
pra 37 13S) (Pr -f). 

_ O 11 1! 27 and 2S- Fmeedure- Appeal -Pe- 

mand’for’fresh disposal after admission of Irt-sh 
evidence — Proper course. 
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O. 4l» R. 27 does not contemplate an appellate 
•Court remanding suit to the trial Court for fresh 
disposal with a direction to admit any fresh evidence 
' before it. This provision makes it obligatory on the 
appellate Court itself to admit additional evidence 
and take it into consideration although, it may, under 

• O. 41, R. 28, direct the trial Court, or any other sub¬ 
ordinate Court, to record such evidence and send it 

• to the appellate Court to assist it in arriving at a final 
decision. 1958 Mad W N 512 : (19o3) 2 .Mad L J 
315 : AIR 1953 Mad 955 (Pt B) (Pr 2). 

6(c). Application to put in evidence. 

- O. 41, R. 27—Application under — Procedure for 

hearing and disposal. 

An application under O. 41, R. 2", C. P. Code 
should normally be heard and disposed of before the 
appeal is decided. If the application is rejected the 
stage at which it is rejected is not materiil. But if the 
application is granted, the effect of granting the appli¬ 
cation is to admit additional evidence on record and 
that additional evidence cannot be considered as part 
of the record unless the other side is given oppor¬ 
tunity to meet the inferences arising out of that evi¬ 
dence. 1958 Nag L J (Notes) 15. 

-O. 41, R. 27—Necessity of proper application for 

admission of additional evidence. 

Where no proper application under O. 41, R. 27 
has been made, the appellate Court may refuse to 
treat one of the paragraphs of the grounds of appeal 
as an application to permit the production of addi¬ 
tional evidence before it. AIR 1956 Him Pra 28 (32) 
(Pt C) (Pr 16). 

-O. 41, R. 27—Application to put in evidence. 

It is no doubt true, that under O. 41, R. 27 the 
Court can call upon a party to adduce additional 
evidence if it feels that the evidence is necessary to 
enable it to give a proper decision. This, however, 
does not mean that a partv cannot file an application 
bringing to the notice of the appellate Court the need 
for such evidence. ILR (1952) Mys 49 : 31 Mys L J 
80 : AIR 1953 Mys 49 (51) (Pt A) (Pr 5) (DB). 

-O. 41, R. 27— Plaintiffs filing certified copy of 

register along with list of documents at the time of 
argument before lower appellate Court—But no appli¬ 
cation to take them in additional evidence under 
O. 41, R. 27, C. P. C.—Held, there was no question 
of documents being admitted in additional evidence. 
See Partnership Act (1932), S. 69 (2). AIR 1965 Pat 
426. 

-O. 41, R. 27— Scope — Admission of additional 

evidence—Application by party—Competency. 

It is no doubt true that additional evidence can be 
allowed by an appellate Court only when the Court 
requires it in order to he able to decide the case and 
not because a party requires it. But there is nolhing 
to debar a party from approaching the appellate 
Court to exercise the power of admitting additional 
evidence. 2 Pepsu LR 608 : AIR 1952 Pepsu 63 (64) 
(Pt C) (Pr 5). 

7. Opportunity to opposite party to contest 
admissibility of, or rebut, the fresh 

evidence. 

-O. 41, R. 27 - Opportunity to opposite party to 

rebut fresh evidence. 

Where the appellate Court in the exeicise of its 
discretion under O. 41, R. 27 admits a document, it 
acts erroneously in not allowing an opportunity to 
the opposite party to produce additional evidence to 
rebut the fresh evidence. 1958 Andh L T 561. 

[Vol. 3.] Fn. D. 30. 


-O. 41, R. 27 — Additional evidence -Right of 

State. 

The State certainly cannot ask for nor can it be 
granted any greater indulgence in the matter of 
additional evidence than a private litigant. ILR 
(1955) 2 Cal 109. 

8. Remand for trial de novo. 

-O. 41, R. 27 and O. 43 R. 1—Order of remand — 

Appeal. 

Where the lower appellate Court allows the appeal, 
sets aside the decree and judgment of the trial Court 
and remands the case for a fresh trial after the admis 
sion of the evidence that the plaintiff intends to 
produce, the order of remand is not appealable under 
O. 43, R. 1. 1956 All L J 767 : 1956 All W R (H C) 
741. 

-O. 41, Rr. 27, 23 — Power of appellate Court to 

remand case — Admission of additional evidence by 
appellate Court — Procedure. See Ibid, O. 41, R. 23. 
1961-1 Andh W R 323 : 1961 Andh L T 164 : AIR 
1961 Andh-Pra 226. 

-O. 41, R 27 - Admission of document requiring 

remand—Power of Court. 

The High Court will not ordinarily admit docu¬ 
ments which will necessitate the remand of the case 
to the trial Court for a rehearing and re-opening of 
the suit. 1956 Andh W R 824 : AIR 1956 Andhra 
250 (251) (Pt C) (Pr 9). 

-O. 41, R, 27 — Procedure — Additional evidence 

necessary—Remand. See Ibid, S. 151. AIR 1955 NUC 
(Assam) 2791. 

-O, 41, R. 27— Scope — Appellate Court deciding 

some issues in favour of appellant rejecting cross¬ 
objections by respondent and remanding entire case 
for decision of other issues—Proper order to be passed 
in revision stated. See Ibid, O. 41, R. 23. AIR 1955 
Him Pra 33* 

-O. 41, R. 27—Power to remand cases for fresh 

decision — Extent of—Suppressed sales by dealer— 
Evidence found insufficient to support finding — 
Tribunal remanding case — Department asked to 
adduce fresh evidence — Order ot Tribunal reversed. 
See Sales Tax—Travancore Cochin General Sales-Tax 
Act (11 of 1125), S. 2 A (4). I960 Ker L T 531. 

-O. 41, R. 27 — Discretion —Grounds—Remand 

for admission of fresh evidence — Legality—Rr. 23, 
28 and 29. 

The only provision of law under which the appel¬ 
late Court can receive fresh evidence in an appeal, is 
O. 41, R. 27 ; nor can the strict provisions of this 
rule be circumvented and by-passed by a whole¬ 
sale remand under O. 41, R. 23 after a suit has been 
tried and judgment delivered If additional evidence 
is admitted under R. 27 it can only be dealt with 
under the provisions of O. 41, Hr. 28 and 29. 

Where, therefore, an application lor admission of 
two documents as an additional evidence in appeal 
was filed on the day of hearing and the appellate 
Court instead of taking the evidence itself reman¬ 
ded the case lor fresh trial with a direction that the 
two documents filed before it were to be received 
in evidence by the trial Court. 

Held, that the procedure adopted by the appellate 
Court was irregular and against law. (Such remands 
deprecated strongly). 1953 Mad \V N 531 : (1953) 0 
Mad L J 392 : AIR 1954 Mad 191 (192) (Pt B) 
(Pr 4). 

-O. 41, R. 27 — Power of appellate Court — Re¬ 
mand for fresh disposal after admission of fresh 
evidence. 
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The appellate Court cannot admit further evidence 
in appeal and then remand the suit lor a fresh dis¬ 
posal to the trial Court on the footing of such 
evidence to he taken before it, thereby incidentally 
embarrassing also the trial Court very considerably, 
which had come to its own conclusion to the best of 
its ability on the material placed before it. 1953 Mad 
W N 512 : (1953) 2 Mad L J 315 : AIR 1953 Mai 
955 (Pt C) (Pr 2). 

-O. 41, R. 27—Inherent power to remand—When 

can be exercised — Dismissal of suit after giving 
findings on issues framed but without reference to 
oral evidence — Remand by appellate Court without 
goiDg into evidence — Direction to give opportunity 
to parties to adduce additional evidence—Legality. 
See Ibid, S. 151. AIR 1961 Manipur 10. 

--O. 41, R» 27 (b) and R. 25 — Application for 

adducing additional evidence dismissed — Whether 
bars remand. 

Dismissal of the previous application for adducing 
additional evidence cannot be a bar to the order ot 
remand directing the lower Court to allow plaintiff to 
adduce additional evidence. 

Under O. 41, R. 27, Cl. (b), the appellate Court 
has jurisdiction and discretion to direct that addi¬ 
tional evidence either oral or documentary, tie pro¬ 
duced. Under this provision, the admissibility of 
additional evidence does not depend upon the rele¬ 
vancy to the issue on hand or on the fact whether 
the applicant had an opportunity for adducing such 
evidence at an earlier stage or net, but it depends 
upon whether or not the appellate Court requires the 
evidence sought to be adduced to enable it to pro¬ 
nounce judgment or for any other substantial cause. 
The expression ‘substantial cause’ confers a wide 
discretion on the appellate Court to admit additional 
evidence when the ends of justice require it. ILR 
(19551 Mys 621 : AIR 1956 Mys 47 (48) (Pt A) 
(Pr 3) (DR)- 

_Q. 41, H. 27 — Inherent power of remand — 

Remand to admit fresh evidence from parties for 
reasons not covered by O. 41, R. 27 — Respondent 
accepting pecuniary benefit under order of remand, 
cannot say that order ol remand was wrong in law — 
See Evidence Act (1872), S. 115. (1960) 2 ()JD 82. 

-O. 41, R* 27 — Du'y of Court — Plaintiff not 

taking propel steps to prove case — Remand — 
Validity. 

It is very well known that it is certainly not the 
function of the Court to fill up the laches or the 
lacuna in proof of the case of the party unless he is 
fully satisfied that there was sufficient reason which 
prevented the plaintiff from taking proper steps to 
prove his case. The Court cannot place himself in 
the position of an adviser to a party. 

Where the plaintiff had nearly a year’s time to 
take steps to prove his case but there was no sufficient 
cause shown by the plaintiff as to why he did not 
take proper steps. 

Held that the Tudge in remandiDg ihe case had 
exercised his jurisdiction with very serious and 
material irregularity on account of which the order 
of remand was vitiated and was therefore illegal. 
ILR (1959) Cut 410 : AIR 1959 Orissa 38 (40) (Ft D) 

(Pr 12) (DR). 

-O. 41, R. 27 (l) (c) (M. P.), O. 41, R 28 and 

S. 107 (1) (dProduction of additional evidence in 
appellate Court — Appellate Court setting aside 
trial Court s decree and remanding suit to enable 
party to produce additional evidence — Order held 
not proper — Appellate Court should take recourse 
to O. 41, R. 28. 


Where the appellate Court is of opinion that a. 
document should be brought on record as additional 
evidence, it can do so for the purpose of deciding 
the appeal itself if any of the in'gredieDts of O. 41, 
R. 27 are fulfilled. In such a case it should not set 
aside the decree and order of the trial Court and 
remand the suit to give fresh opportunity to the party 
to produce the documentary evidence The appro¬ 
priate order is to ask the trial Court to take into 
evidence the document after giving reasonable oppor¬ 
tunity to the opposite party to adduce evidence in 
rebuttal and then to send the document as additional 
evidence to the appellate Court. That is to say, the 
appellate Court should tike recourse to O. 41, R. 28 
without setting aside the decree and order of the trial 
Court. AIR 1965 Pat 132 (132, 133) (Pr 3). 


-O. 41, R. 27 (1) (c) and R. 23 and S. ] 05 — 

Remand when to be made — Remand to till in gaps 
in case is illegal — Decision on remand — Appeal- 
—Validity of remand can be challenged. 

Under O. 41, R. 27 (1) (c) as amended by Patna 
High Court, the appellate Court can take additional 
evidence if it requires that evidence to enable it to 
pronounce judgment or for any other substantial 
cause. But in either case it must he the appellate 
Court that requires it upon its appreciation of the 
evidence as it stands, and the parties cannot be per¬ 
mitted to patch up the gaps and laches by adducing 
additional evidence in the appellate Court. 


Where the appellate Court, before remand, did not 
say that it required the evidence of a handwriting 
expert in order to enable it to pronounce judgment or 
for any other substantial cause. 

Held, that the order of remand was without juris¬ 
diction and the evidence taken and the decLions 
given in the case after remand were all, therefore, 
null and void : AIR 1937 Pat 550, Held, obiter and 
(listing. AIR 1937 Pat 584 and AIR 1959 Pat 225, 
Disting and Expl. 

Held, further that the order of remand pas*ed in 
the instant case not being under (). 41, R. 23, Civil 
P. C., was not aopealable. Therefore, under S. 105 
(1), Civil P. C , the illegality of that remand order 
could he taken as a ground of objection in the appeal 
against the decree passed after remind : ILR 13 All 
300 (PC) and ILR 18 Mad 421, Rel. on. AIR 1960 
Pat 47 (49, 50) (Prs 5, 6, 8, 12). 

-O. 41, Rr. 27 and 21 — Applicability—Decision 

on all issues — Remand for additional evidence — 
Legality. 

Where the trial Court had decided all the issues 
and it could not be said (hat the suit was disposed of 
upon a preliminary point but the appellate Court 
held that the delendant was entitled to prove an 
unregistered sale deed and therefore remanded the 


0 • 

ie'ld that O 11, R 23 was not applicable. The 
e fell under R 27 (1) (a) of O. -11 and the appel- 
- Court could either allow the document to tie 
,ved before himself under the provision o 
i-r. (1) or he could direct the trial Court to record 
ilence to prove Ihe document under the provision 

{. 23. AIR 1955 Vin-Pra 15 (16) (Pt E) (Pr /)• 

. Court, if can take notice of subsequent events. 

—O. 41, R- 27 — Subsequent change injaw - 
vers of Appellate Court — See Ibid, O. ,, it. /• 
} 1959 S C 577* 

O. 41. R. 27 Appeal by tenant against decree 


eviction obtained by landlord in suit filed alter 
finingPermission from District Magistrate under 
(I) ot U P (Temporary) Control of Rent ant 
at ion Act (3 of 1947)-Order by StatcCove^rnment 

pr S 7-F of the Act pending appeal Drde 
n e ot be admitted on record. See Houses And Rents 
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— U. P. (Temporary) Control of Rent and Eviction 
Act (3 of 1947), S. 3 (1). AIR 1965 All 493 (FB). 

-O. 41, Ri* 27, 33 — Subsequent events—Change 

in law—Power of appellate Court to take notice. 

If through an amendment of the law in the mean¬ 
time a certain right has been created in favour of a 
party and that right is such as will be defeated by the 
decree appealed against, the appellate Court will take 
notice of the amended law and give effect to it before 
giving any decree. 1959 All YV R (HC) 126.* 

-O. 41, R. 27 —Scope— Subsequent events. See 

Houses and Rents — U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947) (as Amended by 
Act 17 of 1954), S. 3. AIR 1955 N U C (All) 2663 
(DB). 

-O. 41, Rr. 27, 33—Subsequent events — Power of 

appellate Court to take note of. 

An appellate Court, in determining what justice 
requires, is bound to consider any change, either in 
fact or in law which has supervened since the judg¬ 
ment under appeal was given. AIR 1941 F C 5, Foil. 
1952 All L J 157 : 1952 All YV R (H C) 204 : f L R 
(1953) 2 All 553 : 1952 HD (HC) 139 : AIR 1952 All 
500 (503) (Prs 16, 17, 18) (DB). 

-O. 41, R. 27 — Act coming into force pending 

second appeal—Effect—See Houses and Rents—U. P. 
(Temporary) Control of Rent and Eviction Act (3 of 
1947), S. 15. AIR 1950 All 396. 

-O. 41, R 27 — Power of Court to take note of 

subsequent events. See Ibid, S. 151. AIR 1958 Andhra 
Pra 779. 

-O. 41, R. 27—Suit by subsequent lessee for eject* 

ment of previous lessees—Lessor made party to suit 
—Expiration of term of plaintiff s lease during pen¬ 
dency of appeal—His right to get possession remain¬ 
ed unaffected. 

It is open to the Court of appeal to take into con¬ 
sideration the subsequent event in moulding the relief 
to be granted to the parties to the suit. But where in 
a suit brought by a subsequent lessee to eject the 
previous lessees, the lessor was made a party to the 
suit and the term of plaintiff’s lease expired during 
the pendency of appeal, 

Held, that the plaintiff was not trying to eject the 
defendants as lessees. But by the lease in his favour 
he had acquired the right of the lessor and he was 
in effect enforcing the right of the lessor and would 
l)e given possession for and on behalf of the lessor. 
If due to the expiry of the lease he was not entitled 
to get possession, it was always open to his lessor to 
get hack possession from him. But as the le: see was 
enforcing the right of the lessor and the lessor was 
a party to the suit, the defendants could not resist 

their ejectment on the ground that during the pen¬ 
dency of the appeal the lease of the plaintiff had 

expired. AIR 1965 Assam 55 (59) (Pt D) (Prs 16 
27) (DB). 

O. 41, R. 27—Subsequent events — Power of ap¬ 
pellate Couit to take note of. See Ibid, O. 7, R. 7 AIR 
1959 Bom 491. 

~—0.41, R* 27—Companies Act (1956), S. 155 (3) — 
Events subsequent to presentation of petition — Court 
can take notice of toafford complete relief. See Com¬ 
panies Act (1956), S. 155 (3). AIR 1954 Cal 335 (DB). 

9• 41. Rr.27 and 33, O. 22, Rr. lOand 11 — Powe*\s 

of appellate Court—Subsequent events—YVhen can be 

taken notice of — Suit by State for ejectment of 
trespassers trom land appurtenant to road — Hoad 
with land vesting in Union under National High¬ 
ways Act (1976) during pendency of litigation — 
Court if can take notice of Act and non-suit State — 
O. 22. Rr. 10 and 11 if attracted. 


The cardinal rule is that a Court of appeal in consi¬ 
dering the correctness of the judgment of the Court 
below will confine itself to the state of the case at 
the time sue!) judgment was rendered. Or ly in ex¬ 
ceptional cases the Court of appeal will depart from- 
this rule especially where, bv so doing it can shorten 
litigation and best subserve the ends of justice or 
where the supervening new law makes it incumbent 
upon the Court of appeal to take note of what it 
prescribes, either In retrospective action or bv other 
suitable directives. Case law' Bel. on. 

The State of West Bengal brought a suit for eject¬ 
ment of trespassers from the land appurtenant to the 
Grant Trunk Road. During the pendenev of second 
appeal against the State, the road with the appur¬ 
tenant land which vested in the State, vested in the 
Union under the National Highways Act (1956) On 
the question whether appellate Court could ' a ke 

notice of Act and non-suit tlie State, 

Held that the supervening Act was silent as to the* 
pending litigation and did not override the existing 
law such as O. 22, Rr. 10 and 11. If the (Anion were to 

sue the trespassers over-again, that would lengthen 

the litigation all the more and that in turn would 
subserve not the ends of justice but the ends of in¬ 
justice by pampering the trespassers*. ATB 1953 Nav 
761, Distinguished. 

Held also thet the Act provided for a statutory 
devolution pure and simple and Rr. 10 and Hof 
O. 22 were attracted and t lerefore it was within the 
cj'mpcterce of the Shite to d* fend the appeal, and 
l nion vcs bound by the result of the appeal even 
though ♦he Union had not arpMedto be substituted 
in place of the State. (’63) 67 Cal YV N 215- 

-O. 41, R 27—Subsequent change in law—Power 

of Court to notice. See Ibid, S. 151. 1959 Ker 
L R 307. 


*-O 41. R. 27— Subsequent change in law —Appel¬ 

late Court entitled to consider charge — Protection 
under repealed Act is a vested right — Subsequent 
legislation abolishing protection — Protection cannot 
be available after repeal of law. See Ibid O " R 7 
1962 M P L J (Notes) 1.30. ’ 


U. 41, R. — Practice — Subsequent events_ 

Power of Court to take note of. 

W here fresh evidence is required to substantiate 
the subsequent events and parties are not agreed 
on the ba‘jc allegations, it is not proper /or a Court 
to take into account the subsequent events and mould 
the relief in accordance with them. 74 Mad L W 
179: (1961) 2 Mad L J 94 : 1961 Mad VV N 204 •• 
AIR 1961 Mad 380 (332) (Pt B) (Pr 4) (DR)- 


0. 41, Rr. 27, ,33 — Subsequent events— 
amended by statute subsequent to suit — 

Court to apply. ** QT 


The High Court in appeal has not only power bub 
a duty to apply the law as it stands on the date oh 
the hearing of the appeal. But it must be noted that 
in applying the law so as to govern the rights of the 
Parties that which was not law on the date of the 
institution of the suit but became Jaw ^nbso QUent K_ 
Courts must take care not to disturb settled or co- 
pleted transactions which certainly cannot be re' 
opened by reason of a change in the'law 


a ue 


1 ' I IM I 1 



9 Kr * jnd d3 — Appellate Court—Powe* 

o take into considerahon subsequent event or !eo£«I 

lation. See Ibid, S. 151. AIR 1966 Orissa 1. ^ 
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.41, (Rt. 27, 23—Subsequent events—Power of 
-Appellate 'Court to take note of. See Orissa House 
■Rent Control Act, Ss. 13 and 21. AIR 1951 Orissa 


-Cl 41, R. 27 — Additional evidence coming into 

‘existence afte** disposal of suit — Appellate Court 
when ccn admit such evidence* 

Where, additional evidence came into existence 
sioroe'dme after the disposal of the suit, the appellate 
’I&vjTt-would be justified in admitting the additional 
evidence even at the appellate stage, if the Court 
fJaidtcs that but for the additional evidence there 
would remain some inherent lacuna and defect in the 
evidence made available before the trial Court. 
AIR 1951 S C 193 and AIR 193 L P C 143 and 34 
find App 115 (PC), Rel. on. 1963 BLJ R 334 : AIR 
£964 Pat 298 (300) (Pt B) (Pr 7) (DB). 

* Q. 41, R. 27—Appellate Court can take into con¬ 
sideration events that have happened after disposal 
ai suit by trial Court — Additional documentary 
evidence coming into existence after disposal of 
suit can be admitted into evidence by appellate 
Court. AIR 1964 Pat 116(126,127) (Pt C) (Pr 27) 
«DB>. 

-O. 41, Rr. 27 and 33 — Sale deed by widow and 

daughter of last male holder executed in 1947—Suit 
by plaintiff, daughter’s son for declaration that sale 
deed by widow was not for legal necessity—Death of 
widow during pendency of litigation in 1960—Dau¬ 
ghter held became absolute owner because of Act— 
Plaintiff’s suit was not maintainable—Daughter was 
estopped from challenging alienation being co-execu- 
^ant. See Hindu Succession Act (1956), S. 14. AIR 
1963 Pat 335 (DB). 

-O. 41, R. 27—Appellate Court — Power to take 

notice of subsequent events. See Ibid, S. 151. AIR 
£958 Pat 279 DB). 

~Overruled on another point in AIR 1958 Pat 630 

-O. 41, R. 27—Subsequent events—Power to take 

notice of. See Constitution of India, Ait. 226. AIR 
£957 Pat 725 (DB). 


-O. 41, Rr. 27 and 33 — Power of appellate Court 

to take cognizance of subsequent events. 

Aq appellate Court is entitled to take into conside¬ 
ration against the appellant new legislation which was 
passed after the cecision under appeal was given and 
hv which the appellant’s right had been taken away. 
£956 B L J R 583 : 1956 Pat L R 310 : AIR 1957 Pat 


.‘SO <«£ A) (Pr 4) (DB) 

Rr. 27 , 33 —Subsequent events— Power to 

. ' - ’ « • • r _1 T* _ _1 ^ 


X. . X c, ut* • —- X 

ke notice cC in disposing of appeal—Buie. 

Vs a general rule, a Court of appeal, in considering 
ie correctness of the judgment of the Court below. 
Ill cosffce itself to the state of the case at the time 
fi&gTnent was rendered and will not take notice 
f any tacts which may have arisen subsequently. In 
cceptional cases, however, an appellate Court will 
fce into account facts and events which come into 
defence after the decree appealed against; but it will 
o ssriy for the purpose of shortening litigation 
ad ‘ion - meeting the ends of justice. ILR 21 Bom <01 , 
LR 12 Mad 13ft; ILR 21 Mad 288, Ref. AIR 1951 
at 483 (485) (Pt C) (Prs 7, 8) (DB). 


_Q. «r, 27 — Will executed by widow on 4-1- 

£954 i n respect of her estate— Declaratory decree ob- 
Viateed'Ey reversioner — Hindu Succession Act (1956) 
•coming into force — Effect of. See Hindu Succession 
Act (1956), S. 14. AIR 1963 Pun) 402. 

_O. 41, R. 27—Scope — Power of appellate Court 

to take cognizance of subsequent change in law. See 
Lbid, O. 41,-R. 33. AIR 1955 Punj 5 (DB). 


-O. 41, Rr. 27, 23 — Subsequent changes in law— 

Duty of appellate Court to apply. 

Where at the time of the hearing of the appeal a 
new Act has come into lorce effecting changes in the 
law, it is the duty of the app?llate Court to refer to 
them and apply them to the tacts of the case. 54 Pun 
L R 411 : AIR 1953 Punj 134 (135) (Pr S). 


-O. 41, Rr. 27, 33 — Subsequent events—Duty of 

Court. 

An appellate Court should take into consideration 
subsequent events which have come into existence 
after the decision of the suit for the purpore of decid¬ 
ing the appeal. AIR 1952 Punj 407 (409) (Pt A) 
(Pr 11) (DB). 


-O. 41, R. 27 — Appellate Court—Power to take 

notice of subsequent events. See Ibid, S. 151.195S Raj 
L W 90. 

-O. 41, Rr. 27 and 33, O. 7, R. 7—Power of appel¬ 
late Court to take notice of subsequent events. See 
Ibid, O. 7, R. 7. 1956 Ker L T 402 : AIR 1956 Trav- 
Co 203. 

10. Second appeal. 


• "7^0. 41, R. 27—Discretion of Court—Admitting 
additional evidence—Interference if and when justi- 
fied—Second appeal. 

The discretion to receive and admit additional evi¬ 
dence is not an arbitrary one but is a judicial one 
circumscribed by the limitations specified in O. 41. 
R. 27 of the C. P. Code. If the additional evidence 
was allowed to be adduced contrary to the principles 
governing the reception of such evidence, it would 
be a case of improper exercise of discretion and the 
additional evidence so brought on the record will 
have to be ignored and the case decided as if it was 
non-existent. Where there is nothing to showihat 
there was any lacuna or gap which had to be filled up 
and that the appellate Court felt the need for the 
omission being supplied so that it could pronounce a 
judgment, the High Court would be right in holding 
that the appellate Court was not justified in admitting 
additional evidence* under O. 41, R. 27, C. P. Code. 

Though a finding of fact, however erroneous, can¬ 
not be challenged in second appeal, yet a finding 
reached on the basis of additional evidence which 
ought not to have been admitted and without any 
consideration whatever of the intrinsic and palpable 
defects in the nature of the entries in the register of 

the record of rights themselves which raise serious 
doubts about their genuineness, cannot be accepted as 
a finding that is conclusive in second appeal. J^rjan 
Singh v. Kartar Singh, 64 Mad L W 537 : 1951 All 
L J (S C) 78 : 1951 All YV R (H C) 437 : (1951) S C 1 
274 : (1951) 1 Mad L J 536 : 87 Cal L J 243 : 19ol 
Mad \V N 340 : 1951 S C R 258 : AIR 1951 S C 193 
(195) (Pt A) (Pr 7). 

-O. 41 R. 27—Second appeal — Applicability of 

provisions’to. See Ibid, S. 103. AIR 1956 Andhra 2o0. 


-O. 41, R. 27—Second appeal — Admission of ad¬ 
ditional evidence — Negligence or laches of party 
Effect. 

No partv can be allowed any leniency to make 
good his laches or to meet his own negligence by- 
being permitted at a late stage to adduce additional 
evidence. The negligent party must bear the conse- 
alienees of its own negligence or default. All, I 
Bhopal 13 (Pt A) (Pr 4)- 


-0.41 R- 27— Discretion — Interference— Appel- 
; Court’admitting additional evidence—Order can 
questioned in second appeal—See Ibid, O. 4 /, 1 . ■ 

3 1955 N U C (Bilaspur) 4544. 
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-O. 41, R. 27 — Evidence wrongly admitted by 

appellate Court ignored in second appeal—rroper 
order. 

# 

Where the lower appellate Court admits additional 
evidence in disregard of the provisions of O. 41, H. 27 
and on second appeal the second appellate Couit 
ignores the evidence so admitted, it is not right for 
the second appellate Court to consider if the decision 
of the lower appellate Court can-be supported by the 
evidence tendered in the trial Court, it is fit to leave 
it for consideration of the lower appellate Court 
which is a Court ot fact. 1958 L J 212 : 60 Bom 
L R 547 : ILR (1958) Bom 751 : AIR 1959 Bom 300 
(302) (Ft C) (Pr 9). 

-O. 41, R. 27, O. 42, R. 1—Applicability to second 

appeals. 

The only occasion when in a second appeal the 
High Court can go into a question of fact is circums¬ 
cribed by the provisions of S. 103, C. P. Code. One 
of the conditions for such going into the questions of 
fact under that section is when the evidence on record 
is sufficient to determine any isj^ue of fact necessary 
ror the disposal of the appeal. This necessarily im¬ 
plies that even if the evidence on record is insufficient, 
the High Court cannot allow the evidence to be sup¬ 
plemented for the purpose of going into a question of 
fact. If so, it follows that the provisions of R. 27 of 
O. 41, C. P Code, cannot apply to second appeals. 
AIR 1946 Cal 518, Dissent, from. 37 Mys L J 5S1 : 
AIR 1959 Mys 244 (24G, 247) (Ft A) (Prs 5, 9). 

-O. 41, R. 27—Scope - Document not produced in 

lower Courts sought to be produced in second appeal 
Procedure. See Berar Land Revenue Code (1928), 
S. 112(1). AIR 1954 Nag 59. 

-O. 41, R. 27 —Applicability—Suit for bhauli rent 

— Commutation proceedings—Order of commutation 
pending second appeal — Admissibility of order and 
rent schedule as additional evidence—Power of Court 
to admit in evidence. See Tenancy Laws — Bihar 
Tenancy Act, S.40(5)and (0). AIR 1951 Pat 629 (DB). 

- O. 41, R. 27; Ss. 100-101 — Second appeal — In 
trial Couit, minor plaintiff unable to produce his 
evidence as his next friend did not attend Court on 
day fixed for evidence, for good reason — Lower 
Appellate Court in its discretion allowing additional 
opportunity to minor appellant to produce evidence— 
No ground for High Court in second appeal to inter¬ 
fere with exercise of discretion by lower appellate 
Court. AIR I960 Punj* 434 (435) (Ft B) (Pr 3). 

O. 41, R. 27, S. 100 — Appellate Court rightlv 
allowing additional evidence—Second appellate Court 
will not interfere with its discretion. 

When the appeal Court allows additional evidence 
to he given in order to clear up certain matters and 
for the purpose of enablirg it to come to a proper 
decision on the point no objection can be taken to the 
course adopted by (he appellate Court in second 
appeal and there can hardly be anv cogent reason to 
interfere in the exercise of the first appellate Court’s 
discretion. 

Held, that even if the additional evidence could he 
considered to have been wrongly admitted and, there¬ 
fore, liable to be discarded, there was no scope f< r 
any legitimate grievance on the part of the appellant 
on second appeal in this connection, since the deci¬ 
sion on merits of the second appellate Court was 
based on evidence apart from the additional evidence. 
1963 Cur L J 425 (Punj). 

-O. 41, R. 27 — Additional evidence — Appellate 

Court’s power to admit—Scope and extent of —Order 
admitting or refusing to admit additional evidence— 
Jurisdiction of Court of second appeal to interfere 
with. 


The power to admit additional evidence by appel¬ 
late Court has to be exercised cautiously and spaiifcgK 
and only in exceptional cases. The mere discovery oj 
fresh evidence subsequent to the decision of Gour 1 : 
below bv itself hardly constitutes a sufficient- ground 
for its admission on appeal. The appellate Court raust 
in addition require the evidence either to enable it to 
pronounce judgment or for some other substantial 
cause ; a still further requisite, is exercise of due dili¬ 
gence by the party claiming the indulgence of the; 
right. The Court is also under a statutory, obligation» 
to record its reasons for such admissions 

The order admitting additional evidence as such is 
not appealab'e, though on an appeal being preferred 
against the final judgment or decree the decision of 
the Court admitting additional evidence is opan to, 
challenge, but this challenge is of a very hrait&h 
nature since the order depends on the discretion ori 
the Court admitting or refusing to admit additional 
evidence. If the order does not travel outside the 
scope of Rule 27 of Order 41, Civil P. C., and if the 
discretion cannut be described to be contrary to well- 
recognised judicial principles, the Court of second 
appeal possesses no jurisdiction to interfere with th®; 
order. ILR (1962) 1 Punj 766. 

11. Supreme Court. 

• -O. 41, R. 27—Applicability — Additional evi¬ 

dence — Supreme Court — (Supreme Court Rules, 
O. 45, R. 5). 

It is well settled that additional evidence should 
not be permitted at the appellate stage in order to 
enable one of the parties to remove ceitain lacunae in 
presenting its case at proper stage, and to till in gaps. 
Of course, the position is different where the appel¬ 
late Court itself requires certain evidence to be 
adduced in order to enable it to do justice between 
the parties. 

The Supreme Court would not permit additional 
evidence to be placed in appeal when there was suffi¬ 
cient opportunity for the dDpeilant to place all the 
relevant matters before the High Court itself. State 
of U. P. v. Manbodhan Lai Srivastava. 1937 All W R 
(H C) 710 : 1957 MFC 744 : 195S SCR 53S t 
(195S) Mad L J (Cri) S5 : (1958) 2 Lab L j 27& * 
1957 All L J 921 : 1957 S C A 1022 : 195S S C j 150 a 
AIR 1957 S C 912 (9l5)(Pt A) (Pr 3). 

• -O. 41, R. 27 - Additional evidence before 

Supreme Court - Court if can take notice of subset 
quent events. See Supreme Court Rules (1950)., Q. 45, 

R. 5. AIR 1957 SC 875. 

-O. 41, R- 27—Applicability and scope — Appeal 

to Supreme Court — ‘Substantial question of Jaw* — 
Rejection of application under O. 41, R. 27. C. P. Code. 
See Constitution of India, Art. 133. AIR 1956 Hun* 
Fra 65. 

12* Revision- 

-O. 41, IT 27 -Order not in accordance with R. 27 

—Revision. See Ibid, S. 115. 1956 All L J 767> 

—O. 4l. R. 27 — Revision — Admitting additional 
evidence to make up deficiency in evidence—Lega¬ 
lity - Interference. ** 

W here the appellate Court does not state that ths> 
additional evidence was necessary because ih'e mate¬ 
rials on record were insufficient to enable it to decide 
the case and admits the additional evidence in order 
to make up the deficiency in evidence noticed afte~> 
the judgment of the trial Court, it is an illegal exerl 
cise of jurisdiction which can be rectified ki revision 
AIR 1951 Kutch 36 (37) (Pt B) (Pr 8). 

"O. 41> R. 27—Revision — Failure to give oppor 
'unity to opposite party to contest admissibility o5 
ircsb evidence—Material irregularity. 


CIVIL PROCEDURE CODE 

Directing a remand on application for additional 
evidence made on the date of the hearing of the 
appeal without even giving lime to the opposite party 
to file any counter, amounts to an irregularity. 1953 
Mad W N 531 : (1953) 2 Mad L ] 392 : A I R 1954 
Mad 191 (192) (Pt B) (Pr 4). 

“O. 41, R- 27 — Applicability — Revision petitions 
Hinder Province Small Cause Courts Act (Quaere) — 
ProvinciaS Small Cause Courts Act (1887), S. 25. 

Quaere^— Whether the entire provisions of O. 41, 
Civd P C. and especially O. 41, R. 27 are applicable 
to the civil revision petitions under the Provincial 
Small Cause Courts Act. 1950-1 Mad L J 210:63 

M*d L W 150 : AIR 1950 Mad 438 (440) (Pt B) 

(Pr 7). 

" 7 —O. 4[ t R. 27 and Partnership Act, S. 69 — Addi¬ 
tional evidence—Evidence of registration not given 

in lower Court — It cannot be given in revision or 

appeal. 

Parties are not entitled to produce additional evi¬ 
dence whether oral or documentary, in the appellate 
or revisions! Court unless the lower Court has refused 
to admit the evidence which ought to have been 
admitted or when the appellate Court requires any 
document to be produced to enable it to pronounce 
judgment. 

Where defendant had denied registration of the 
plaintiff F irm but no evidence was produced bv the 

plaintiff. 

Held, that evidence could not be admitted at the 
revisions! stage. 1951 Nag L J (Notes) 121. 

— O. 41, R. 27 (I) (b) — Power to admit additional 
evidence When to be exercised —Failure to record 
reasons— Revision. 

Under O 41, R. 27 (l)(b) the appellate Court lias 
power to admit additional evidence only if it requires 
it and further the new evidence should have a direct 
an 1 important hearing on the main issue in the case. 
AIR 193 L PC 143, Re! on. 

Where the appellate Court purporting to act under 
0 41 R. 27 (1) (b) directed the trial Court to ex mine 
certain witnesses as Cornt witnesses on a point which 
was remotely relevant to the main issue in the case 
and it did not indicate in its judgment that it was 
necessary to examine any additional witness to enable 

it to pronounce judgment or for any other substantial 

cause. 

Held, that the order being contrary to express 
provision of law must he set aside. 1951 Raj L W 
128 : AIR 1952 Raj 35 (Pr 2). 
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of O. 41 can only be dealt with under provisions of 
O. 41, Rr. 28 and 29—See Ibid, O. 41, R. 27. AIR 
1954 Mad 191. 


ORDER 41, RULE 30 


• -O. 41, Rr. 30, 31 and 32—Appeal not argued by 

appellant — Court is not bound to decide it on merit 
on materials on record—See Ibid. O. 41, R. 10(1). 
AIR 1963 S C 146. 

• -O. 41, R. 30—Sc:>pe of — Absence of appellant 

and his counsel—Yet Court has jurisdiction to dispose 
of appeal on merits—But this course to be used in 
exceptional circumstances. A I R 1924 All 144, Over¬ 
ruled—See Ibid, O. 41, R. 17 (1). I L R (1965) 1 All 
965 : A I R 1966 All 1 (FB). 

-O. 41, R. 30—Absence of appellant — Statement 

by counsel that he had no instructions — Appellate 
Court can dispose of appeal by dismissing it on 
merits.—See Ibid, O. 41, R. 17. AIR 1965 All 547. 


-O* 41, R. 30—Power to alter judgment—See Ibid, 

O. 20, R. 3, AIR 1955 NUC (All) 3553. 

*-O. 41, R. 30--App!icability—O. 41. R. 30 does not 

apply to proceedings before Board of Revenue — See 
U. P. Board of Revenue (Declaration of Procedure 
and Validation) Act (30 of 1953b S. 3. A I R 1954 All 
454. 


-O. 41, R. 30— Appeal heard by one member of 

Board of Revenue—Ocher member later signing order 
and assenting—Procecure, if irregalar — See Tenancy 
Laws—U. P. Tenancv Act 1940, Sch. 2, List 2, Serial 
No. 5. AIR 1952 All 90 (DB). 

-O 11, R. 30—Burden of proof — “After hearing 

the parties or their pleaders” — Onus in appeal is on 
appellant to show’ that decision appealed from is 
wrong—Appellant not addressing Court at all—Appeal 
will be dismissed — (Evidence Act (1872>. Ss. 101 to 
103). A I R 1955 N U C (Madh B) 1817 (DB). 

-O. 41, R. 30—Dismissal of appeal od merits when 

appellant not present on day of hearing — Legality— 
Appellate Court has no such jurisdiction — Remedy 
against dismissal in such a case is application for 
lestoration under R. 19 and not appeal — See Ibid, 
0.41, R. 17. AIR 1962 Punj 82. 


-O. 41, R. 30 - Scope—Dismissal of appeal on merits 

without hearing appellant — Validity — See Ibid, 
O. 41, 11. 17. AIR 1955 NUC (Raj) 126. 

-(). 41, Rr. 30 and 17— Appellant’s advocate 

present in Court without instructions — Disposal of 
appeal—See I hid; O. 41, R. 17. A I I\ 1952 Tripura 9 
(DB). 


ORDER 41, RULE 28 


ORDER 41 RULE 31 


-Q. iL R 28 -Remind in second appeal to allow 

appellant to tender further evidence —Considerations 
—See Ibid, O. 41, R. 27. ILR (1951) Ilycl 838. 

-0.41, R 28—-Mode of taking additional evi¬ 
dence — Sec Ibid, O. 41 Rr. 27 and 28. A I K 1954 

Mad 19 L 

-O. 41, R». 28, 27— -Remand for fresh disposal — 

Remand with direction to admit fiesh evidence See 
Ibid, O. 41, R 27. AIR 1953 Mad 955. 

-0.41, R. 28 —Applicability—Decision on all issues 

—Remand to pr»'ve unregistered sale deed held not 
ustified — Appellate Court shoul I act either under 
O. 41. U 27 (!) (a) or (). 4L, U. 28 - See Ibid, 
O. 41, 27. AIR 1955 Vin Fra 15. 

ORDER 41, RULE 29 

—■—O. 41, R. 29—Remand for receiving additional 
evidence—Additional evidence admitted under R. 27 


SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 31.) 

1. Scope. 

2. Consents of j‘u Jgment of Appellate Court. 

3. Judgment of affirmance* 

4 Judgment of reversal. 

5. ‘Points for determination’. 

6. ‘Decision thereon’. 

7. Reasons for decision. 

8. Non-compliance with rule -Effect. 


1. Scope. 

— O. 41, R. 31 — Appeal not argued by appellant 
lourt is not bound to d.-cide it on merits on 
terials on record — AIK 1937 All 284 and IL 
[ 105 and AIR 1937 Lah 091, Overruled -See Ibid, 

d i It Ifi m. AIR 1963 S C 146. 
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-O. 41, R. 31 — Appeal — Judgment pronounced 

orally in open Court but not signed — Validity — 
Effect. See High Court Rules (Allahabad), Chap. 7, 
R. 5. AIR 1952 All 93- 

-O. 41, P. 31 — Scope — Judgment according to 

law— What is. 

Where a perusal of the judgment ol the appellate 
Court shows thattheCourt notonly omifted to state the 
points for determination, the decision thereon and the 
reasons for the decision, but on the other hand, it is 
clear that it did not even correctly appreciate what 
the points for decision were, it cannot be said to be a 
judgment in law and is liable to be set aside in second 
appeal. 1950 R D 162 (1). 

-O. 41, R. 31 (c)—Judgment of Appellate Court- 

judgment must show that Court has applied its mind 
to facts in controversy. (1935) 6 Guj L R 342 : I L R 
(1965) Guj 262. 

- O. 41, R. 31 — Rule casts a duty on the lower 

appellate Court to independently weigh the 
evidence — Mere general approval of the view of 
trial Court is not enough — Principles gu filing the 
appeal Court to write judgment. 

O. 41, R. 31 of the Code of Civil Procedure pres¬ 
cribes, that in the judgment, the points for deter¬ 
mination, che decision thereon and reasons for the 
decision shall be stated. Even when the decision of 
the trial Court is affirmed, the appellate Court which 
is the final Court of facts must independently weigh 
the evidence of the parties and must do so with a 
clear consciousness of their relevant points which arise 
for adjudication and the hearing of the evidence on 
that point. It must appear from the judgment it self 
that it has made an honest endeavour to make proper 
appraisement of the merits of the case, put forward 
■by the parties, AIR 1951 Pat 502, Foil. A mere general 
approval of the view of the trial Court cannot be 
considered to be adequate. If the lower appellate 
Court does not exan ine the facts and evidence for 
itsbif and does not fully mention the points which the 
case raises it must be inferred that the Court h is failed 
to perform the duty cast on it by law. AIR 1950 Assam 
i 9, Foil and AIR I94A P C 24, Rel. on. The judgment 
itself ought to show that the evidence has been pro¬ 
perly considered by the Court. There must be suffi¬ 
cient discussionol theevidencetoshow that the Court 
has applied its mind to the evidence. AIR 1950 Pat 
295, Foil. AIR 1964 M P L J (Notes) 44. 

-O 41, R. 3 L—Order dismissing appeal under 

O. 41, R. II is a ju^g nent and falls within mischief of 
0.41, R. 31.— See Ibid, 0.41, R. 11. AIR 1964 Mys 145. 

- O. 41, R. 31— Two constructions —Construction 

ad vancing cause of justice, to be adopted— Language 

unambiguous — Reteience tu scheme of O. 41, not 
necessary. 

If two interpretations of R. 31 of O. 41 are reason¬ 
ably possible the choice of that interpretation which 
advances cause of justice has to be made. There is 
no justification in ignoring plain language and rule 
of grammatical interpretation and have recourse to 
other rules of construction such as the scheme of 
O. 41. ( 1933) 2 Mys LJ 379 : Aid 1964 Mys 145 
(146) (Pt B) (Prs 4, 5). 

O. 41, R. 31 and O. 20, R. 4 — Observation by 
appellate Court in its judgment—Effect. 

(Obiter). — Where the Court of appeal in its judg¬ 
ment considered the case of the defendants with 
respect to the geneoh gy set up by the plaint ids and 
while accepting it, made an observation about the 
existence ol two persons of the same name, one in 
village A and the other in village B, it was held that 
•'he observation did not mean that the appellate 


Court made out a third case for the parties and mis¬ 
directed itself in law. 1957 B L J R 603 : A I R 1957 
Pat 534 (53S) (Pt C) (Pr 28) (DB). 

-O. 41, R. 31 — Judgment of appellate Court — 

Contents. 

A perusal of *R. 31 of O. 4L, Civil P. C. goes to 
show that the intention of the framers of the Code 
was that the judgment of an appellate Court should 
be self-contained. Among the things and particulars 
that such a judgment should give, one is “the points 
for determination." In order to understand and 
know what the points for determination relate to 
and w'hy they were raised it is absolutely essential to 
mention the facts of the case and it is not sufficient 
merely to state that the facts are given in the judg¬ 
ment of trial Court. Moreover as tne judgments of 
the lower appellate Court are liable to be questioned 
in second appeal or in revision, it is only proper 
that their judgments must not be wanting in proper 
details, so that when the case comes up before the 
High Court, the Court should be in a position to 
have a full grasp of the facts as well as the points 
for determination without referring to the judgment 
of trial Court. 2 Pep'u L R 527 : A I R 1952 Pepsu 
57(58) (Pt A) (Pr 4) (DB). 

-O. 41, R. 31—Appeal—Burden of proof. 

In every appeal it is incumbent upon the appellants 
to show' some reason why the judgment appealed 
from should be disturbed. The burden of showing 
that the judgment appealed from is wrong lies upon 
the appellant and if all he can show is nicely balanc¬ 
ed calculations which lead to the equal possibility 
of the judgment on either the one side or the other 
being right, he cannot succeed. 62 Pun L R 22 4 : AIR 
1960 Punj 417 (419) (Pt E) (Pr 5) (DB). 

-O. 41, R. 31 and O. 20, R. 4—Judgment — Con¬ 
tents of—Judgment of affirmance—Substantial com¬ 
pliance with O. 41, R. 31, essential. 

A judgment of a Court of first appeal must be a 
self-contained one. It should not only set out the 
points for determination and the decision thereon 
but it must give adequate reasons for the decision 
come to. It is not necessary to reproduce the evi¬ 
dence of each of the witnesses in the judgmenb but 
what is iKcessary is that the evidence must be care¬ 
fully analysed with reference to the salient points 
arising in the case and then weighed in an intelligent 
and intelligible manner. It must appear from the 
judgment that the entire material evidence has been 
so grasped and weighed. This is imperative because 
the findings on matters of fact of the first appellate 
Court are final and binding on the High Court 
and cannot be allowed to be reopened in second 
appeal. 

Even if tlie judgment is a judgment of affirmance 
it must substantially comply with provisions of 
0.41, R. 31, Civil P. C. A general expression of 
concurrence wdth the decision ol the trial Court is not 
enough, and even in such cases the proper course 
ior the Court of first appeal is to independently 
weigh the evidence of the parties so that it may 
appear from the judgment that the Court w'as pro¬ 
perly conscious of the relevant points arising in the 
case and the hearing of the evidence led by either 
party on those points. 1963 Raj L YV 316 : 1 L R 
(1963) 13 Raj SOI. 

2. Contents of judgment of Appellate Court. 

—~0. 41, R. 31—Contents of judgment—Details of 
evidence in judgment. 

Even when affirming the decision of the Court 
below, the appellate Court w'hich is the final Court 
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of facts must independently weigh the evidence of 
parties and must do so with a clear consciousness of 
the relevant points which arise for adjudication and 
the hearing of the evidence on those points. It is, 
however, no part of its duty to encumber the judg¬ 
ment with unnecessary details, so long as the broad 
facts emerging from the evidence which help the 
Court in forming its conclusions are found to be 

I ^ R (1955) 7 Assam 53 : A I R 1955 Assam 
1/7 (181) (PtE) (Pr 9) (DB). 


.,9* ^ ~ Dut y of Court — Judgment of ap- 

pellate Court Must consider evidence on record. 
AIR 1955 N U C (Assam) 4195. 

“ 41» R* 31 Duty of Court — Discussion of evi- 

2305 e (DBr Ibk ’ S ' 100 ' A 1 R 1953 N U C (Assan ’> 


O. 41, R. 31—Appeal—Statement in judgment of 

lower Court — Duty of appellate Court to accent as 
correct. 


When a Judge says in his judgment that a partv 
did not seek to make use of the account books, prima 
facie the appellate Court must accept that statement 
as correct unless the appellant bv unimpeachable 
evidence establishes lhat the statement was wrong. 

Held, that as no attempt was made by the appel- 

lant to hie an affidavit by the advocate who ap¬ 
peared tor him in the Court below to the eflect that 
the statement made by the Judge was wrong, no 
preference could be given to the statement of the 
appellant made to his advocate to the statement re¬ 
corded by the Judge in his judgment. I L R (1956) 

Andhra 328 : 1956 Andh W R 394 : AIR 1957 Andh 
Pra 493 (495) (Pt 1) (p r S) (DB). 


O. 41, R. 31 — Contents of judgment. 

Even in concurring judgment it is not only ad¬ 
visable that the appellate Judge should summarise 
the oral evidence and give reasons for accepting or 

re jecting the same but it is also incumbent or neces¬ 
sary for him to do so in order to enable the High 
Court to decide whether the finding of fact which 
is regarded as final and conclusive is arrived at by 
the appellate Court after due appreciation of oral 
evidence. AIR 1955 N U C (Andh Pra) 1773 (DB). 

R *?l “Judgment should be self-con- 
tamed—-Material evidence not reproduced—Reasons 
tor. holding fact not proved or oral evidence not 
satisfactory not stated — Judgment does not comply 
with provisions of O. 41, R. 31. 

The judgment of an appellate Court must 
be self-contained, so that findings of fact can be 
sustained upon a bare perusal of it. It is not 
sufficient if it merely states that a particular fact had 
not hem proved nor is it sufficient if it merely states 
that the oral evidence was not satisfactory on that 
point. It should reproduce the material evidence 
and also state the reasons for holding the fact as not 
proved and the oral evidence unsatisfactory. AIR 
1950 Assam 79 (SO) (Pt A) (Pr 7) (DB). 

- 0*4l,R. 31 — Perusal of evidence in second 

appeal. See Ibid, S. 100. I L R (1952) Hyd 373 
(DB). 


the lower appellate Courts do not apply their mimf. 

lltlTt 1 L t m!“ ,, ” dlnss - “it?: 


- 5' ^-AppeHate judgment — Contents of 

1S tn. e duty of the superior Court to weigh the 
tacts which form the basis upon which the subordi¬ 
nate Court proceeds and arrive at its own indepen¬ 
dent conclusion. The Judgment of an appellate 
Court should show on the face of it that the points 

l fu U . te i w ’ ere clearl X before the mind of the Judge 
and that he exercised his discretion in deciding, 

.tT' ^ ’n^‘ Civil P. C. it is not 
sufficient for the appellate Couit to give a decision 

on the points without givmg the reasons for the 

decision. A judgment under O. 41, R. 31 should con- 

tain the grounds on which the decision is based. 

W here the appellate Court merely states in very 

fna ™ S | r-’ at if d ! d n( ] f a S ree w >th the reason- 
f,°. ,j e trla * Court such a decision does not come 

within the meamng of the term ‘judgment’ under 

n , , 1 „ g’ C'vd Procedure Code. 1956 Madb 

B L J 1219 : Madh BLR 1956 Civil 512. 


Contents^’ R '^ Judgment of appellate Court — 

a nnlnt'it r 19 ' u 1 d § men 1 t discloses that the lower 
appellate Court did understand and had before it the 

nn, n ,ti^ r de *? r J Tnnat j° n > a °d the judgment also sets 
rlJdc- 9 P 0, " ts . and contains the reasons for the 
decision winch it reached, it must be regarded as 

242 q (243) (pf B) (Pr io, ^ L J 155 ! AIR 1961 

. 41, B. 31—Duty of Court — Consideration of 

vidence —- Both parties are entitled to have evidence 
considered, both by trial and appellate Court. A I R. 
19oo NUC (Trav.Co) 5090. 


3. Judgment of affirmance. 

O. 41, R. 31—Appeal—Judgment of affirmance. 

Whenever a Tribunal sets aside the order of an 
1 J n [ eric ^ r Tribunal, it is its dut> to consider the vali¬ 
dity of the reasons given by the inferior Tribunal in 
coming to a different conclusion. But the same thing, 
cannot be said in the case of an order of affirmance. 

hen the superior Tribunal is agreeing with the 
reasons given by the inferior Tribunal and only con¬ 
firming its order, it will be an empty formality to 
ask it to repeat the reasons over again for coming to 
the same conclusion. ILR (1956) Andhra 325. 

9* R * ^—Judgment of affirmance—Duty of 
appellate court. 

In a judgment of affirmance it is not necessary to 
repeat exhaustively all the reasons advanced in the 
judgment of the trial Court. The crucial test is tc 
see whether the appellate Court has applied its mind 
to all the salient facts and points tor decision. A 
judgment of reversal may often need a little more 
detailed discussion of the facts, evidence and the 
points involved in the case so as to embody in it 
convincing reasons for reversing the finding of the 
court of first instance. But a judgment of affirmance 
w’ould not require the same elaborate and detailed 
treatment of the facts and details of the case. A I B 
1961 J & K 31 (33) (Pt C) (Pr 10) (DB). 


-O. 41, R. 31—Appellate judgment — Practice of 

incorporating some paragraphs of trial Court’s 
judgment. 

There is a very regrettable practice of some of the 
lower appellate Courts simply incorporatiLg some 
of the paragraphs of the trial Court judgment in 
extenso as mentioning the facts of the matters arising 
for decision. T his is not the way in which the ap¬ 
pellate Court should consider an appeal. Such a 
practice tends to create an impression that some of 


-O. 41 R. 31—Judgment of affirmance. 

It is not necessary for the appellate Court when it 
concurs in the finding of the trial Court to repeat 
what the trial Court had said. It is only when it 
reverses a finding of fact of the trial Court that it 
should ordinarily state at sufficient length the reasons 
for arriving at a difleient conclusion on a considera¬ 
tion of the entire evidence and the probabilities of 
the case. It is not necessary that it should go into an 
equally detailed discussion when it agrees w’ith the 
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findiDgs of fact of the trial Court. AIR 1959 J & K 
114 (118) (Pt C) (Pr 20). 

-O. 41.R.31; 0.23,R. 3 —Compromise of suit filed 

— Court should either accept it as whole or reject it — 
Draft compromise not accepted by some parties filed 
before appellate Court—Appellate judgment should be 
based on independant assessment of evidence, even 
though it is one of affirmance. See Ibid, O. 23, R. 3. 
1962 Mys L J (Supp) 492. 

4. Judgment of reversal. 

-O. 41, R. 31 — Judgment of reversal — Court’s 

duty to examine evidence critically. 

It cannot be too much emphasised that a Court of 
Appeal, particularly when giving a judgment of rever¬ 
sal, must notice and critically examine the evidence 
to justify its judgment being contrar> to that of the 
trial Court. 1952 All W R (IiC) 66 : A I R 1952 All 
527 (529) (Pt B) (Pr 14). 

-O. 41, R. 31 — Judgment of reversal — It is the 

duty of appellate Court to discuss material evidence 
and meet findings of trial Court. 

As a Court of fact, it is necessary for the Appellate 
Court to discuss independently the material evidence 
bearing on the point before arriving at its conclusion; 
and in reversing the decision of the trial Court, the 
responsibility of that Court is all the greater. In all 
fairness, it is essential for the appellate Court not 
only to discuss the material evidence on the question 
but aho to meet the findings at which the trial Court 

had arrived on that evidence. I L R (195S) 10 Assam 
294. 


O. 41, R. 31 — Burden of proving that judgment 
appealed from is wrong lies an appellant — Finding 
as to credibility of witness based on demeanour can 
be reversed in appeil — Rejection of evidence of wit¬ 
ness by trial Judge on ground of demeanour — Ab- 
sence of note regarding demeanour of such witness — 

nr\D? t * See Ibi °’ S - 107 ‘ A 1 R 1964 Madh Rra 137 


O. 41, R. 31—Duty of appellate Court. 

When an appellate tribunal reverses a decision of 
an inferior tribunal it is necessary that the main con¬ 
siderations which weighed with the inferior tribunal 
in coming to its conclusion should be considered by 
the appellate tribunal. 1959 Nag L J (Notes) 11 . 

— °. 41, R. 31-Duty of Court-Judgment of rever¬ 
sal Appellate Court’s judgment of reversal simply 
ignoring reasons given by Court of first instance in 

respect of finding — Appellate Court does not dis- 
charge its function properly. AIR 1955 N U C (Pat) 
2d00. ' 

5- ‘Points for determination*’ 

7 O. 41, R. 31, O. 20, R. 4 — Point not dealt with 
in judgment—Presumption. 

The presumption is that if a point is raised in the 

grounds of appeal but the judgment is silent on it, 

it shall be deemed not to have been pressed. The 
omission to give any directions on the points amounts 
to an implied rejection of the contentions. Where the 
judgment does not refer to a plea raised in the plead¬ 
ings it will be assumed that the ground was definitely 
given up in the absence of an affidavit to the contrary 

Similarly, whenever the judgment of the lower 
appellate Court makes no reference to certain points 
it must be assumed that the matters were not brought 
to the notice of the Court but were given up A I R 
1923 Lah 124 and AIR 1927 Lah 125, Rel. on. A I R 
1955 Assam 201 (208) (Pt B) (Pr 19). 

[Reversed on another point in AIR 1961 S C 1579.] 
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-O. 41, R. 31—Points for determination — Failure 

of Appellate Court to state points for determination 
in seriatim order — Judgment disclosing that Appel¬ 
late Court had before it what points for determina¬ 
tion, weie — Held, there was sufficient compliance 
with O. 41, R. 31. AIR 1955 N U C (Mad) 88. 

-O. 41, R. 31 — Scope — Omission to discuss each 

point separately and to record finding — Effect. 

Wh ere the Appellate Judge instead of discussing, 
each point separately and recording his finding, had 
merely adopted the easier method of stating that he 
agreed with the conclusions of the Subordinate judge: 
Held that this sort of disposal, no doubt, was not 
very satisfactory but on that ground the High Court 
would not be inclined to reverse the decision of the 
lower appellate Court as it was an affirming judg¬ 
ment. 1953 Mad W N 509 : (1953) 2 Mad L J 396 : 
66 Mad L W 70S : A I R 1954 Mad 9 (10) (Pt A) 
(Pr 3). 

-O* 41, R- 31—Appellate Court allowing proposed 

amendment without considering whether it was essen¬ 
tial for determination of points involved—Judgment* 
is defective. See Ibid, O. 6, R. 17. 1964 BLJR 88 4 

-O. 41, R. 31 — Contents of appellate judgment 

—Statement of details. 

The judgment of an appellate Court should be self- 
contained. Among the things and particulars that 
such a judgment should give, one is ‘the points for 
determination”. Tn order that it should be possible 
to understand and know what the points for deter¬ 
mination relate to and, why they were raised, it is 
absolutely essential that mention should also be made 
in the judgment of the facts of the case and it is not 
sufficient merely to state that the facts are given in 
the judgment of the trial Court. 2 Pepsu L R 527 : 
AIR 1952 Pepsu 57 (58) (Pt A) (Pr 4) (DB). 

6 . ‘Decision thereon.’ 

-O. 41, R. 31 — Duty of Appellate Court to give 

finding on all issues. See Ibid, (3. 41, R. 25. AIR 1955- 
N U C (Ajmer) 4710. 

-O. 41, R. 31 — Subordinate Court of appeal — 

Important issues involved in case — Findings should 
be given on all such issues. 

A subordinate Court of appeal, whose decision is 
subject to appeal before the High Court, should come 
to specific findings on all the important issues involv¬ 
ed in the case, with a view to avoid the contingency 
of a remand bv the High Court. 1961 Raj L W 627 * 
ILR (1962) 12 Raj 169. 

7. Reasons for decision. 

-O. 41, R. 31 — Scope — Reasons for decision not 

given—It is no judgment. AIR 1955 N U C (Aimer v - 
327. 


-O. 41, R. 31 — Reasons for decision — Duty of 

Court to give. 

It is the duty of the appellate Court to examine the 
evidence independently and come to its own finding* 
in agreement or otherwise with the finding of the 
trial Court. AIR 1954 Assam 94 (Pt A) (Pr 3 ). 


w. j-i. 01—01 ^ourt »ur ueci 

sion — Duty to give — (Limitation Act (1908), S 06) 
AIR 1955 N U C (Mad) 3238. '* 


O. 41, R. 31 Judgment of affirmance — Con 
tents of. 

A judgment of an appellate Court should contain 
the grounds on which its decision is based. It is not 
sufficient for the appellate C.ourt to state in eenerV 
terms that it agrees with the reasoning of thesub or 
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dinate Court. Although in a judgment of affirmance it 
is not necessary that the appellate Court should 
repeat all that has been said by the subordinate Court, 
there must be a sufficient discussion to show that it 
has applied its own mind to the evidence. AIR 1950 
Pat 29S (300) (Pt A) (Pr 8) (DB). 

3. Non-compliance with rule—Effect. 

—— O 41, R« 31—Non-compliance with rule — Effect 
—Judgment omitting to state points for determination, 
decision thereon and reasons for decision—Points for 
decision not correctly appreciated also — Judgment 
is not in accordance vv ith law. 1950 All W ti Rev 
37 : 1950 R D 162- 

““O. 41, R. 31—Concurring judgment of Division 
Bench delivered by one of the Judges—Death of the 
other Judge before signing judgment — Effect — 
Practice — Review of a concurring judgment of a 
Division Bench — Death of one Judge on date of 
review —Power of other Judge to review judgment. 

Where the two Judges constituting the Bench 
were unanimous in their conclusions and the judg¬ 
ment was pronounced in open Court by one of them, 
with the concurrence of the other, the fact that the 
judgment was not signed by one of them (by reason 
of his death) is a mere irregularity and would not 
vitiate the judgment and can be cured. 

A petition for review of the judgment of the Divi¬ 
sion Bench can be disposed ot by one of the two 
Judges who constituted the Bench in case the other 
fudge died subsequent to the judgment. (1933) 2 
Andh L T 103 : (1963) 2 Andh W R 213: ILR (1964) 
Andh pra 775- 

-O. 41, R. 31 — Contents of appellate judgment — 

Effect of non-compliance. See Ibid, O. 20, R. 4. AIR 
1955 NUC(J & K) 3685. 

ORDER 41. RULE 32 

0-0.41, R. 32—Appeal not argued by appellant — 

Court is not bound to decide it on merits on materials 
on record — AIR 1937 All 284 and ILR 33 All 105 
and AIR 1937 Lab 691, Overruled. See Ibid, (). 41, 
R. 16(1). AIR 1963 S C 146. 

-0.41, R. 32 — Revisional and appellate jurisdic- 

tion of High Court— Distinction — Refusal to exercise 
revisional jurisdiction - subordinate Court’s order not 
merged in order of High Court. See Ibid, S. 115. ILR 
(1960) Ker 1110. 


9. Addition of parties in appeal. 

10. Illustration to the rule. 

11. Remand. 

12. Second appeal. 

13. Revision. 

14. Letters Patent appeal. 

1. Scope and applicability. 

0-O. 41, R 33—Right of appeal — Co-defendants 

—Power of appellate Court to interfere under O. 41, 
R. 33—Appellate Court when will not interfere. See 
Ibid, S. 96. AIR 1965 S C 1874. 

• —O. 41, R. 33 — Scope of R. 33 — Discretionary 
power cannot be exercised to nullify effect of abate¬ 
ment of appeal. 

Order 41, R. 33 is of no greater help to the con¬ 
tention of the appellants that their appeal could 
continue even though the appeal by one of them had 
abated, as the Court could have passed a decree in 
favour of the rights -and interests of the deceased 
appellant, as well. Rule 33 really p*ovides as to what 
the appellate Court can find the appelLnt entitled to. 
It empowers the appellate Court to pa^s any decree 
and make any order which ought to have been passed 
or made in the proceedings before it and thus could 
have reference OLly to the nature of the decree or 
order in s > far a* it affects the rights of the appel¬ 
lant. It further empowers the appellate Court to pass 
or make such further or othtr decree or order as the 
case may require. The Court is thus given wide 
discretion to pass such decrees and orders as the 
interests of justice demand. Such a power is to be 
exercised in exceptional cases when its non exercise 
will lead to difficulties in the adjustment of rights of 
the various parties. The discretionary power cannot 
be exercised to nullify the effect of the abatement of 

the appeal so far as the deceased appellant is con¬ 
cerned. In fact such an exercise of power will lead to 
the existence of two contradictory decrees between 
the heirs of the deceased appellant and the respon¬ 
dents, one passed bv the appellate Court and another 
to the contrary effect by the Court below which has 
attained finality consequent on the abatement of the 
appeal in so far as they are concerne 1. This is always 
to be avoided. AIR 1926 PC 34, Applied. Rameshwar 
Prasad v. Shambehari Lai Jagannath. (1965) 1 s C J 
Il l : (1961) 3 S C R 549 : 1913 S C D 945 : 1963 All 
L J 109 : ILR (1963) 2 All 933 : AIR 1963 S C 1901 
(1905) (Pt D) (Prs 17, 18). 


ORDER 41, RULE 33 
SYNOPSIS 

(Civil P. C. (1908), O. 41, R. 33) 

1. Scope and applicability. 

2. Any decree or order which ought to have been 
passed. 

3. “Such further or other decree or order as the 
case may require.” 

4. Power of Appellate Court to take cognizance ol 
subsequent events. 

(a) Subsequent change in law —Effect. 

5. Power may be exercised in favour of respondents 
or parties who have not filed appeal or cross 
objections. 

6> Power, if can be exercised in favour of persons 
not parties to appeal. 

7. Decree against several persons-Appeal or cross- 
objections by one — Power of Appellate Court 
to set aside decree against all. 

'S* Power, if can be exercised against person not 
party to appeal. 


• _O. 41, R. 33 and O. 22, R. 9—No mutual over¬ 

riding. 

Rule 33 of O. 41 deals with a matter different from 
the matter dealt with by R 9 of O. 22 and no ques- 
tion cd its provisions overriding th< se of R. 9 ot O 
or vice versa arises. Rameshwar Prasad v. Sharnbe- 
hari Lai Jagannath, (1965) 1 S C J 1 ^: (1964 3 
SCR 549 : 1963 SCD 945 : 1963 All L J 10J : ILR 
(1963) 2 All 933 : ALB 1963 SC 1901 (190o) (Ft E) 


19). 

—0-41, R. 33 — appreciation of evidence by 
dlate Court — Need tor use of temperate language 
ecording judicial conclusions strtssed se o 
ulv strong words in expressing conclusions or 
Dtion of intemperate or extravagant criticism, 
nst contrary view, to he avoided—same approach 
e followed in criticism of witnesses examined 


-O. 41. Rr. 33, 25— New plea-Limi'ation Act 
}) s. 3 — plea of limitation involving mixe 
ion of fact and law - Should not be allowrd to 
ised for first time in argument — Proper proce- 
... „.i tin mil! All fifiO. Reversed. 
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Held that a new plea of limitation which was not 
purely one of law but a nvxed question of law and 
facts should not have been allowed to be raised for 
the first time at the stage of arguments in second 
appeal by the High Court especially when it was 
raised by the non-contestirg defendant who h;ul not 
filed a written statement in the suit. If the High Court 
felt overwhelmed by the provisions < f S. 3 of the 
Limitation Act, it should at least have given an 
opportunity to the parties which supp »rted the decree 
of the trial Court to meet the plea of lim-tah‘on by 
amending their pleadings. Alter allowii g the plead¬ 
ings to be amended, the High Court shnnl 1 have 
framed an issue and remitted it for a finding to the 
trial Court under O 41, R. 25, Civil P. C The High 
Court wis wrong in resorting to R. 33 of O 41. AIR 
1958 All 600, Reversed. Banarsilas v Kanshi Ram, 
1963 SCD 758: ILR (1963) 2 All 6’8 : (1964)1 
S C R 316 : AIR 1963 S C 1165 (1170) (Pt C). 

-O. 41, R. 33 — High Cuiirt Rules and Orders — 

(Allahabad) Rules of Court (1952 Part I, Chap Vlff, 
R. 5 - Order passed without jutisdiction —H<gh Court 
is still not bound to interfere in sp cial aDpeal unless 
interference is caPe 1 for in the interest of equity and 
justice. 1964 AH YV R (HC) 589.. 

-O. 41, R. 33 —Caurt which passed a decree—Does 

not include ap rel 1 <te Court—Application under 8.4, 
LI# P. Act 15 <>f 1953 not maintainable in appellate 
Court. See Debt Laws—U. P Zamindari Debt Reduc¬ 
tion Act (15 of 1953), S. 4. 1961 All L J 597. 

O. 41, R. 31—Powers of the appellate Court — 
Extent of. 

Power given under O. 41, R. 33 to an appellate 
Court are verv wide. The decision in II R 3-4 All 32 
(FB) was 1) ised on the particular facLs of that very 
case and the interpretation put by the Full Bench has 
not ; he effect of curtadii g the pow rs given to an 
ippellate Court under the provisions of O. 4b R 33, 

Civil P. C. AIR 1955 All 562 (563, 565) (Prs 10, 27) 
(DB). 

O. 41, R. 33 - Exercise of inherent powers—Other 
remedy onen—Sotting aside of its own ~inal order by 
Court — PermisMbili y. Sec Ibid, S. 151. AIR 1962 
Andh Pra 506 (DBj. 

“O. 41, R. 33 - Appeal by only one defendant — 
Suit held barred by limitation — Power of appellate 
Court to dismiss it in entirety — (Limitation Act 

(1908), S. 3). 

A Court of appeal has unfettered discretion to exer¬ 
cise power in order to do complete justice between 
the parties, though it should be exercised with care 
and caution. AIR 1954 Mad 848, Rel. on. 

Thus where a suit is cleir 1 > barred bv limitation, it 
is the duty of the Court under S. 3 of the Lin La'ion 
Yet to have dismissed it nut only agiinst defendants 
who appeir before it, but also against d-fendants who 
ire ex parte. \\ hen the trial Court does not di charge 
that duty, the lower appellate Court is perfectly 
nght, even at the instance only of one of the defen- 
uints, who was the appellant before it to dismiss the 
-uil in it> entirety, tn doing so it is only discharging 
an obligation imposed upon the Court by S 3. LimL 

tation Act. (1958) 2 Andh YV R 339 : 1958 Andh 
L T 795. 

~~ —O. 41, R. 33— Scope — Appellate Court—Powers 
of—Appeal from order striking out defence for de¬ 
fault—Power to relieve party from effects of default. 

Once an appeal is preferred fiorn an order dismiss¬ 
ing a suit for default ol taking a certain step or strik¬ 
ing out a defence on a like defau't, the Court hearing 
the appeal has power even after the default has been 
■incurred to relieve the party from the effects of his 


default. I L R (1952) 1 Cal 53 : A I R 1952 Cal 411 
(412; (Pt C) (Pr 9), 

-O 41, R. 33—Trial Court allowing amendment on 

sound judicial principles — Discretion exercised can¬ 
not be interfered w th in appeal. See Ibid, O. 8, R. 17. 
1961 M P L J (Notes) 201. 

—-O. 41, R. 33 —Powers of appellate Court—Limi¬ 
tations. 

Though powers under O. 41, R. 33, Civil P. C., 
should be cautiouslv applied, e.g., in ca<-es whe r e but 
for the recouse to it the ends of justice would be 
defeated, the rule should not be allowed to be invok¬ 
ed in favour of a litigant so as to enable him to aflect 
the provisions of other statutes such as Limitation 
Act. Court-fees Act and other provisions of the Code 
of Civil Procedure, recourse to which may have 
given him requisite relief, still such powers could 
p op<-*rly be invoked to do justice between the parties. 
3L Mvs C C R 218; 45 Mvs Ii C R 450 Foil. 33 Mys 
L ] 1 : ILR (1953) Mys 578 : A 1 JR 1954 Mys 89 (92) 
(Pt E) (Pr 9J. 

-■ O. 41, R. 33 — Relief to party not appealing or 
objYi ting. 

The words of O. 41, R. 33 are verv wide. They 
must be applied with discretion No hard and fast 
rule can be laid down, but ordinarily, the power con¬ 
tained in the rule should be limited to these cases 
where as a result of the appellate Court's interference 
with the decree in favour of the appellant further 
interference is required in order to adjust the right of 
the parties in accordance wdtli justice, equity and 
good conscience. Suit for refund of price paid for 
Dham on the failure of A, B and C to supply the 
same — C who entered into contract wi<h plaintiff as 
power of attorney holder from guardian of A and B 
w ho were minors and who received the money found 
not to have paid it to the mini rs — Suit decreed by 
triil Court against A and B but dismissed ayainst C— 
Appeal by former impleading C and plaintiff res- 
p > »<1e ts -No appeal by plaintiff against dismissal of 
suit against C — Held appellate Court had jurisdic¬ 
tion under this rule to pass decree against C though 
the plaintiff had not appealed agair st dismissal of the 
su't against. 1954 Nag L J 28 : A I R 1954 Nag 122 
(123) (Pt B) (Pr 10). 

-O. 41, R. 33 —Object of—Ends of justice. 

The power under O. 41, R 33, Civil P. C., is meant 
to further the ends of justice and not to enable the 
Court to show indulgence to parties who have not 
chosen even to present their case to it 1951 Nag L J 
523 : A I R 1952 Nag 47 (50) (Pt E) (Pr 29), 

-O. 41, R. 33 — Scope - Discretion under, when 

not to be exercised- 

No doubt O 4L If 33 confers wide and unlimited 
jurisdiction on the Court of appeal and in a proper 
case the apoella ; e Court can vary and reverse a decree 
or or ler of the trial Court even in favour of a party 
who has not filed any appeal or cross objection. But 
that power has to be exercised with due considera¬ 
tion of the other provisions such as O. 41, R. 22 of 
the Code. 

W here the trial Court dismisses the plaintiff’s suit 
for declaration of title and recovery of possession of 
c rtain plots but grants him an equitable relief for the 
refund of consideration from the defendant and the 
plaintiff does not choose to prefer an appeal in res¬ 
pect of his title to the property and the decision be¬ 
comes tiiidl, in the appeal filed by the defendant in so 
lar as the decree dirercd her to refund the conside¬ 
ration the appellate Court, while setting aside the 
judgment of the trial Court, does not properly exer¬ 
cise its jurisdiction under 0.41, R. 33 in passing a 
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decree for declaration of title and possession in fav¬ 
our of the plaintiff. The passing of the decree in 
favour of the plaintiff was neither necessary for settle¬ 
ment of any of the mutual rights or obligations of the 
parties, nor would any inconsistent finding or decree 
follow by merely allowing the appeal of defendant 
and without giving the aforesaid relief to the plaintiff: 

A I R 1958 Orissa 81 Applied; A I R I960 Andh Pra 
134, Rel. on. ILR (1963) Cut 525 : A I R 1963 Orissa 
136 (137) (Pt B) (Pr 10). 

-O. 41, R. 33—Object and scope. 

The object of the rule is to empower the appellate 
Court to do complete justice between the parties. 24 
Cut L T 207 : ILR (1958) Cut 51 : A I R 1958 Orissa 
81 (83) (Pt C) (Pr 10) (DB). 

-O. 41, Rr. 33 and 22—Scope—Jurisdiction to pass 

decree in favour of party who has not preferred cross 
appeal or objection. 

Doubtless, R. 33 of O. 41 confers a wide and un¬ 
limited jurisdiction on the Court of appeal to pass a 
decree in favour of a party who has not preferred a 
cross appeal or objection; but that does not mean 
that the other provisions of the Code should be com¬ 
pletely abridged or abrogated. Circumstances may 
arise where the appellate Court in exercise of its 
powers under 0.41, R. 33, to do complete justice 
between the parties may vary or reverse the decree 
passed by the trial Court; but the general principles 
underlying the Civil P C., should always be strictly 
followed. 24 Cut LT 207 : ILR (1958 Cut 51 : AIR 
1958 Orissa 81 (83) (Pt D) (Pr 10) (DB). 

-O. 41, R* 33 — Appeal against decree by some of 

the defendants—Common questions of limitation and 
interest involved — They affect the entire decree — 
Interference in the entire decree is nectssary. 

The trial Court gave a joint decree against A, B and 
C. B and C appealed against the entire decree. The 
valuation of the appeal was the same as in the suit. 
Common questions of limitation and interest were 
involved in the case. 

Held, that in such a case the questions of limitation 
and interest aifected the entire decree under provi¬ 
sions of O. 41, R. 33, Civil P. C., and as a result of 
interference in favour of the appellants lurther inter¬ 
ference with the decree of the lower Court was ren¬ 
dered necessary in order to adjust the rights of the 
parties according to justice, equity and good con¬ 
science. A I R 1950 Pat 346, Foil. 1962 BLJR 774. 

-O. 41, R« 33 — Scope — Decree based on invalid 

award — Appeal — Powers of appellate Court. See 
Arbitration Act (1940) S. 17. A 1 R 1955 Pat 277 
(DB). 

-O. 41, R. 33— Scope and applicability. 

Though O. 41, R. 33 is in very wide terms, it must 
not be interpreted in such a way as to abrogate the 
other provisions in the Code with regard to the filing 
of appeals, cross objections, etc. As an ordinary rule, 
an appellate Court must not reverse or vary a decree 
in favour of a party who has not preferred any appeal 
or cross-objection against it and this general rule 
should hold good notwithstanding the enactment of 
R. 33. The illustration to the rule gives some indica¬ 
tion of the class of cases in which R. 33 will apply; 
for example, it applies to cases where, as a result of 
interfer 9 nce in favour of the appellant, iurther inter¬ 
ference with the decree of the lower Court is render¬ 
ed necessary in order to adjust the rights of the 
parties according to justice, equity anr good con¬ 
science. AIR 1950 Pat 340 (348) (I r 3) (DB). 

-0.41, R. 33—Powers of appellate Court—When 

to be exercised. 


The powers of the Court of appeal under O. 41,. 
R. 33 of the Code are unqualified. Those powers are to- 
be used only where the equities between the parties 
have to be adjusted in a caie where either the appeal 
is against part of the decree or by some, out of the per¬ 
sons affected by the trial Court’s decree. The exercise 
of power under O 4t, R. 33 is also discretionary and 
the discretion exercised by the lower appellate Court 
should not be lightly interfere 1 with in further 
appeal. 62 Pun) L R 732 : A I R 1961 Punj 375 (376, 
377) (frs 4,5, 6, 7). 

-O. 41, R. 33—Object of—Does not apply where 

appeal is preferred and cismissed. 

The object of the rule is to enable the appellate 
Court to do complete justice between the parties and 
to avoid contradictory and inconsistent decisions on 
the Some question in the same suit. This power has 
however, to be exercised only where the portion of 
the decree against which the cross-objection has been 
filed is so inseparably connected with the portion 
for which an appeal is not maintainable that justice 
cannot be done unless the latter portion is also inter¬ 
fered with. The Rule does not apply in favour of a 
)arty who has preferred an appeal but the appeal 
lad been dismissed. ILR (1965) 15 Raj 1077 ; 1965 
Raj L W 515- 


-O- 41, R. 33—Powers under — Exercise of. See 

Ibid, O. 22, R, 3. AIR 1961 Raj 72. 

-O. 41, R. 33 —Powers under, should be exercised 

in special circumstances. 

Order 41, R. 33, Civil P. C. is a very special provi¬ 
sion and can be exercised under exceptional circumst¬ 
ances only and not as a matter of course. It should 
not be exercised in cases where a party has been 
guilty of negligence and an important and valuable 
right thereby has accrued in favour of the other 
party. A I R 1927 P C 252 and A I R 1955 Pat 237> 
Rel. on. I L R (1960)510 Raj 573 : A 1 R 1961 Raj 72 
(81) (Pt F) (Pr 28). 

2. Any decree or order which ought to 

have been passed. 

-O. 41, R. 33—Suit for possession and mesne pro¬ 
fits against several defendants having distinct ana 
separate interest in suit land* - Decree for possession 

— Costs awarded jointly against defendants and 

plaintiff allowed to withdraw amount deposited as 

past mesne profits Appeal bv some defendants oi. y 
—If can proceed in aoseuce of other defendants, bee 
Ibid, O. 1, R. 9. AIR 1965 Pat 510 (DB). 

-O. 41, R. 33—Party getting properly under family 

arrangement is subject to absolute restraint in c 
matter of alienation - Held S. 10 could not apply 
Lessee from such party could not acquire title ^ 
property — Suit bv both against others for ejectmem 

— Trial Court held could not pass a decree in iavou: 
of lessee -Appellate Court held could p iss decree m 
favour of lessor though he or she h id not bled ap¬ 
peal or cross objection. See Transfer of I roperty . 
(1882), S. 6 (d). AIR 1961 Pat 214 (DB). 

-O. 41 R. 33—Appellate authority can pass orders 

which the original authority could have passe 

Original authority reverting petitioner ^ v ” r *7im^nt 
could order dismissal Appeal to State G bejore 
—State Government can order dismusa 1 
doing so. it must g.ve fresh notice to P e ‘"b li v 
it proposed to inf ict higher penaltv-Apphca^u^. 
of principles ol O. 41, It. ,2\r. 

Rule 851 tb). AIR 1902 Tat 2,0 (DB)- 

O 11 R 33 S 107— Rowers of appellate Court 

iri^spidn'd Rents — Rajasthan Premises (Control of 
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flent and Eviction) Act (17 of 1950), S. 7. See Ibid, 
8.107. AIR 1956 Raj 48. 

3* “Such further or other decree or order as 

the case may require.” 

• —O. 41, R. 33- Transposition of defendant as co¬ 
plaintiff —Court failing to do so — Defences raised by 
other defendants fully considered — This technical 
defect is cured by S. 99. See Ibid, S. 99. AIR 1965 
S C 1812. 

-O. 41, R. 33—Power of appellate Court—Eirnest 

money paid to auctioneer, forfeited by him on 
default of purchaser — Amount not paid to seller — 
Decree against seller for refund—Appeal — Appellate 
Court can adjust equities and can set aside decree 
against seller and pass one against auctioneer. I L R 

< 1965) 1 All 773 : A I R 19 J5 All 533 (535) (Pt B) 
(Pr 15) (DB). 

-0- 41, Rr. 33 and 4—Suit for partition—No decree 

can be passed in the absence of even a single co¬ 
sharer—Decree for partition against A and six other 
defendants • Three of the defendants appealing 
without impleading A — Appealing defendants not 
only not admitting the possession or share of A but 
also setting up a case that he was not alive— Appeal 
abates as a whole — Rule 4 does not apply to the 
case because decree cannot be said to have proceeded 
on a ground common to all defendants— Rule 33 can 
oe of no help to appellants inasmuch as it deals only 
with power of Court to pass decree in an appeal that 
is maintainable and not with the maintainability of 
the appeal itself. See Ibid, O. 41, R. 4. 1962 All 
L J 282. 

- -O. 41, R. 33 — Powers of appellate Court. See 
Ibid, S. 107 (2). AIR 1957 All 527 (DB). 

O. 41, R. 33—Powers of appellate Court —Appeal 
as to part only of decree* 


Where in a suit for partition the Court awards a 
larger share to the plaintiff than she is entitled to, 
and there is no appeal by the defendants about that 
award the appellate Court can fairly invoke the pro¬ 
visions of O. 41, R. 33 and say that the parties will 
be entitled to the shares determined by it. AIR 1956 
Bom 129 (138) (Pt L) (Pr 25) (DB). 

[Reversed on another point in AIR 1964 S C 510.] 

——O. 41, R. 33—Powers of Court —Suit for declara¬ 
tion of title and for partition based on sale deed — 
Suit dismissed — Appeal— Claim for refund of con- 
si deration money — Power to decree. 

The purchaser brought a suit for declaration of 
title and for partition based on a sale deed in which 
it was provided that if title conveyed thereby be 
found to be defective the purchaser would be entitled 
to refund of the entire consideration money. The suit 
was dismissed. In appeal the plaintiff claimed an 
alternative relief, for refund of consideration money. 

Held, that the plaintiff was entitled to a decree for 
refund of consideration money on his alternative 
claim; O. 41, R. 33, Civil P. C., contains sufficient 
warrant for the making of this decree. ILR (1957) 3 
Cal 614 : 60 Cal W N 193 : 98 Cal L J 64 : AIR 1956 
Cal 669 (672) (Pt C) (Pr 25) (DB). 

-O. 41, R. 33 -Scope — Setting aside order under 

O. 39, R 2 (3) against deceased defendant. See Ibid , 
S. 151, AIR 1955 NUC (Cal) 2920 (DB). 

-O. 41, R. 33 — Discretion of lower Court — 

Interference. 

Tn appeal the appellate Court should not interfere 
with the discretion of the lower Court iD having 
allowed the objection to be raised at the time of the 
final hearing. 70 Mad L W 197 : 1957 Mad W N 
129 : AIR 1957 Mad 671 (672) (Pt B) (Pr 3) (DB). 


Where a suit for accounts and share of profits ar 
assets of a dissolved firm is decreed by the trial Cou 
out in appeal it is found that a cliim for accounts 
arred by time it is absolutely necessary in appeal 
dismiss the claim for share in assets also becau 
contusion will arise if the claim for accounts 
declared to be tiine-barred and the claim for divisic 
pt the assets of the partnership is allowed. It wi 
necome difficult, if not impossible to ascertain tl 
share of assets. The appellate Court can, in such 
case in order to ascertain the share of assets, exerci 
the power conferred on it by O. 41. R. 33, Civil P. C 
and set aside the decree in so far as it relates to’tf 
division of the assets of the partnership even if th 
portion has not been specifically challenged by ar 

<p r 20) a (DB)! ants ' A1R 195(5 A " 660 (C62) (pt 1 

- p-41 R. 33. 0. 6 R. 17. Ss. 107, 151- Amen. 

ment of plaint by addition of relief - Grounds f< 

c “ rt ' «.i 

Z 33 “Suit for partition— Court holdir 

items 3 and 4 as joint family Droperty— Suit decree 
. ppeal by defendants No appeal preferred as 
dem 4 - Appellate Court holding items 3 and 4 ; 

if oo CQUire n P ro PJ r des—Under powers under O. 4 
. «3o appellate Court gave directions to excluc 

SVn from P r °P cr ties to be partitioned. A I 
1363 Andh Pra 31 (36) (Pt D) (Pr 24).* 

~*0. 41, R 33 — Appellate Court—Power to gra 

A n n0t askefl for ’ See Ibid, S. 153. A I R 19' 
Andh Pra 126 (DB). 

IV 33 "" Suit for partition — Plainti 
awarded larger share-No appeal by defendants ( 
that point—Rule if can be invoked. 


O. 41, R. 33 Cross-objection against co-respon¬ 
dent—Relief claimed against appellant intermixed 
with relief to be granted to co-respondent—Relief 
can be granted in such case by exercise of powers 
under R. 33. See Ibid, O. 41, R. 22, 1965 BUR 
367: AIR 1966 Pat 61 (DB). 


-.O. 41, R. 33—Powers of appellate Court—Auc¬ 
tion sale set aside—Refund of consideration -Power 
to order. 

Under 0.41, R.* 33 the appellate Court has full 
powers to do complete justice between the-parties 
having regard to the circumstances of each case. 
The appellate Court therefore, is competent to order 
a refund of the consideration in cases where the sale 
by a Mitakshara father was set aside. 1957 BLJR 
645. 


-O. 41, R. 33— Power of appellate Court in ad- 

justing right. 

The power contained in rule 33 extends to those 
cases where as a result of the appellate Court’s 
interference with the decree in favour of the appel¬ 
lant further interference is required in order to 
adjust the rights of the parties in accordance with 
justice, equity and good conscience. ILR 29 Pat 659- 
AIR 1951 Pat 291 (293) (Pt. B) (p r . 10) (DB). 


r , ’ , ‘ Applicability — Exemption of 

notice of dishonour not pleaded by holder—Power 
of appellate Court to apply provisions even though 
not pleaded. See Negotiible Instruments Act (18811 
S. 98. AIR 1962 Punj 158 (DB). 1 


w. -ii, n. —scope —i ransposition of parties— 
rransposing defendant as plaintilf. See Jaipur 
Hindu Law of Inheritance (Amendment) Act (30 nf 
1945), S. 2. AIR 1955 NUC (Raj) 293. 1 1 
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-O. 41, R. 33—Powers of Court of appeal—App°al 

by clefendant— Modification of decree to defen¬ 
dant’s disadvantage. 

On an appeal by the defendant, it is not open to 
the appellate Court to modify the decree so as to 
widen its scope against the defendant and thereby 
pla^e him in a worse position. 1951 Raj L VV 52 
(DB). 

4- Power of Appellate Court to take cognizance 

of subsequent events. 

(a) Subsequent change in law—Effect. 

4. Power of Appellate Court to take cognizance 

of subsequent events. 

•-O. 41, R* 33—Expiration of lea^e period—Suit 

by landlord against tenart for ejectment—Pending 
appeal — Notification issued under S. 88 (L (d), 
Bombay Tenancy and Agricultural Lands Act (1948), 
cancelled — Subsequent events pending appeal — 
Notice of—Court can take notice of such events — 
Effect of cancellation on suit—Tenant can claim 
protection against eviction. Sea Tenancy Laws — 
Bombay Tenancv and Agricultural Lands Act (Bom) 
(07 of 1948), S. 88 (1) (d). AIR 19(i3 S C 358. 

-O. 41, R. 33—Events happening after suit — 

Appellate Court can consider to do justice between 
parties and to avoid multiplicity of litigation. 

An appeal is in the nature of a re-hearing of the 
suit and the appellate Court can take notice of a 
subsequent change in fact or and in law' to grant or 
mould a relief in the light of facts and events which 
have come into existence since the decree appealed 
from was passed in order to do complete justice 
between the parties and to avoid unnecessary multi¬ 
plicity of litigation: 11 Moo Ind. App 408 (P. C.) 
and AIR 1920 Mad 594 and ILB 15 All 099, Disting ; 
AIR 1941 F C 5 and AIR 1957 S C 875, Foil.; (1935) 
294 US 600 and AIR 1900 All 601 and AIK 1950 
Uaj 12, Rel. on; 9 Moo Ind App 287 (P C). and ILB 
21 Mad 288, held i'O f good law' in view’ of AIB 1957 
SC 875. AIR 1965 All 402 (404, 405,406) (Ft. B) 
(Prs. 9, 14, 15, 18) (DB). 

-O. 41, R. 33 — Events happening after suit— 

Appellate Court’s power to take note of. See Ibid. 
O. 7, R. 7. AIR 1960 All 601 (DB). 


If any alteration in the conditions regulating the 
relationship of the parties has come about during the 
pendency of the appeal, the Court hdS the power to 
p<ss or make a decree or order as the circumstances 
of the c ise m^y require. By virtue of the provisions 
contain* d in O 41, B.33, C. P. CoJe, the High Courtis 
competent to piss a decree or order which maybe 
sui:able in ths circumstances of the case, althouth the 
decree of the lower Court was net open to any ob¬ 
jection at the date it was passed, and the necessity 
for passing a decree or order to a different eHect has 
arisen owing to subsequent happenings. AIB 1940 Pat 
200, Bel. oi.. I L R (1957) 9 Assam 25 : AIR 1957 
Assam 22 (29) (Pt F) (Pr 28) (DB). 

- O. 4 1 , P. 33 — Power of appellate Court to take 

notice of subsequent events. 

The power to make further or other decree or order 
under R. 33 as*he case may require, would justify 
consideiation of events taking place after the institu¬ 
tion of ihe suit in proper cases There would not, 
therefore, be any excess of jurisdiction if the appel¬ 
late Court takes notice of facts which entitles a plain¬ 
tiff to a relief which though claimed in the plaint 
could not be given to him on the date of the suit. 
Normally, and as a general rule, a Court of appeal in 
considering the correctness of the judgment of the 
Court below is to confine i self to the state of the case 
at the time when th judg nent was given. But in ex- 
ceptiona. cases it may depirt from this rule in order 
to shorten litigation or to achieve the ends of justice 

Wh ere the suit for redemption was not premature 
hut the relief claimed W'as that redemption or deliver 
of possession of the property be decreed wdthout pay 
ment of mortgage money on the ground that the 
charge had been extinguished by operation of law’ 
and th\s relief was not available to the plaintiff on the 
date of the suit, hut became available during the pen¬ 
dency of the appeal, it was held that the appellate 
Court could grant such reli* f. ILR (1951) 3 Assam 78: 
AIR 1950 Assam 208 (209) (Prs 8, 10, 14) (DB). 

-O. 41, R. 33 — Subsequent events — Powers of 

appellate Court to take cognizance. See Ibid, 0.7, 

H. 7. AIR 1959 Rom 491. 

-O- 41, R. 33 — Events subsequent to presentation 

of petition — Court can take notice of, to a'Ford com¬ 
plete relief. See Companies Act (1956), S. 155 (3). 
AIB 1964 Cal 335 (DB). 


-O. 41, R. 33—Subsequent events. See Houses 

and Rents—U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) as amended by Act (17 of 
1954), S. 2. AIR 1955 NUC (All) 2663 (DB). 

-O. 41,R. 33—Subsequent events—Pow 7 er of ap¬ 
pellate Court to tike notice of subsequent events. See 
Ibid, S. 100. AIR 1954 All 751. 

-O. 41, R. 33—Applicability to revision—Subse¬ 
quent events. See Houses and Rents—Hyderabad 
Houses (Bent, Eviction and Lease) Control Act 
(20 of 1954) ,S. 20. (1959) 1 Andh W R 363. 

-O- 41, R. 33 —Power of Coutt to take note of 

subsequent events. See Ibid, S. 15 L. AIR 1958 Andh 
Pra 779. 

-O. 41, R. 33—Subsequent events—Power to take 

cognizance. 

Per Mehrotra J.— It is always open to the appellate 
authority to take into consideration subsequent 
events in moulding the relief to he granted to a 
party to the appeal. AIR 1041 T C 5, Foil. AIR 1959 
Assam 176 (182) (Pt. F) (Pr. 16) (DB). 

-O. 41, R. 33—Subsequent events — Power of ap¬ 
pellate Court to take notice of. 


-O. 41, R. 33 — Pow ers under— When to be exer¬ 
cised. 

Per P. N. Mookerjee, J. — In appropriate cases the 
Court no doubt has the pow*er to admit additional 
evidence or to take note of subsequent events. But 
that Dower should he very cautiously exercised and it 
should not be used to assist one who is grossly negli¬ 
gent and who invokes the power at a very late stage 
to the irretrievable prejudice of the other party an 
for defeating justice by preventing a trial °n ^ 
merits. 97 Cal LJ 229 : AIR 1956 Cal 52o (o29) 
(Pt B) (Pr 23) (DB). 


—O. 41, R. 33 — Subsequent events — Power of 
rt to take note of. 

;r Hidayatullah, J. - An appeal is a continuation 
:ie proceedings in a suit. An appellant ,s no in ) 
er position than the defendant in ?, **"/,• f 1 ? 
ant can only succeed if he shows that L:£? 
t under appeal is wrong and must bes.t ^ 
decree oi the first Court does not cease to be 
ling on the parties during the pendency oi the 
;als. Though an appellate Court w ic ^ 

rol of the judgment can and %| 

an in the light of subsequent events as w 

ten litigation, it must preserve he rights 
ies and subserve the ends of justice. 
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Where an Act comes into force during pendency of 
an appeal, the pishing of the Act cannot affect the 
judgments appealed against unless the law c! V and 
the appeals must prima facie be considered according 
to the state of law when the cause of action arose and 
when the judgments were rendered. Chhotakhan v. 
Oh°dulla. ILK (1953) Nag 702 : 1953 Nag L J 254 : 
AIR 1953 Nag 361(365, 367) (PtG) (Frs 14, 21) (FB). 


-O. 41, R. 33 — Power of appellate Court to lake 

note of subsequent events. 

It is well settled that an action must be tried in all 
its stages on the cause of action as it existed at the 
commencement of the action. Though an Appellate 
Court can and must take such action in the light of 
subsequent events as will shorten litigation, it must 
preserve the rights of both parties and subserve the 
ends of justice, 11 Cal WN 732 and AIR 1915 Cal 
103 and AIR 1953 Nag 361 (FB) and AIR 1924 Pat 
438 and 9 Moo Ind App 287 (PC), Rel. on. 

Held, on facts of the case that it would be fair and 
just to leave the question of the consequences of the 
death of the widow during Second Apped to be tried 
in another suit and the fact of her death should not 
be taken into account in the present litigation at the 
stage of Letters Patent appeal. 1963 B L T R 536 : 
AIK 1963 Pat 277 (282, 283) (Pt D) (Prs 14, 15) (DB). 

-O. 41, R. 33 — Power of Court to take note of 

subsequent events — Court can do so if rriginal relief 
becomes inappropriate or to shorten litigation or to 
do complete justice to parties. See Ibid, S. 151. AIR 

1962 Pat 168 (DR). 

-O. 41, R. 33 — Subsequent events—Power to fake 

notice. See Constitution of India, Art. 228. AIR 957 
Pat 725 (DB). 

-O. 41, R. 33 — Power of appellate Court to take 

cognizance of subsequent events. See Ibid, O. 41, 
R. 27. AIR 1957 Pat 30 (DB). 


-O. 41, R. 33 — Subsequent events — Cognizance 

of'— Powtrs of appellate Court. 

The general rule is that an appellate Court is bound 
to decide the appeal on the basi? of the position oc¬ 
cupied by the parties on thedateof the institution of the 
suit, but in exceptional cases, in order to do justice in 
the case and to shorten litigation, Courts can take in¬ 
fo cor sideration subsequent events also AIR 
Pat 375 (381) (Pt F) (Pr 28) (DB). . 

—-O 41, R 33 — Subsequent events — Cognizance 
of — Events happening subsequent to suit and pend 
ing appeal-11 to be taken notice of—Power and duty 
of Court. See Bihar Tenancy Act, S. 40 (5) and (6) 
AIR 1951 Pat 629 (DB). v 


-O, 41, R. 33 — Power of Appellate Court to take 

cognizance of subsquent events—Change in fact. 

Ia the exercise of its appellate jurisdiction the Court 
has power not only to correct error in the judgment 
under review hut to make such disposition of the 
case, as justice requires. And in determining what jus¬ 
tice does require, the Court is bound to consider any 
charge, either in fact (as in this case) or in law, which 
has supervened since the judgment was entered. AIR 
1941 FC5 and (1934) 294 US 800(607) and AIR 
1957 S C 875, Foil. 65 Pun L R 674 : 1963 Cur L J 
344 : AIR 1963 Punj 495 (406) (Pt A) (Pr 9). 

-O. 41, R. 33—Evacuee property—Title to—Pass¬ 
ing of — Date of confirmation of sale—Sale certificate 
issued during pendency of suit for eviction — Court’s 
duty to take notice of subsequent events. See Displac¬ 
ed Persons (Compensation and Rehabilitation) Act 
(1954), S. 29. (’62) 64 Punj L R. 834. 

-O. 41, R. 33 — Subsequent events. See Hindu 

Succession Act (1956), S. 14. 1959 Raj L W 94 • 
JLR (1959) 9 Raj 152. 

-O. 41, R. 33 — Appellate Court — Power to take 

notice of subsequent events. See Ibid, S. 151. 195S 
Raj L W 90. 

-O- 41, R. 33-Power of appellate Court to take 

notice of subsequent events. See Ibid, O. 7, R. 7. AIB 
1956 Trav-Co 203 (DR). 

——O. 41, R. 33—Events happening after suit—Right 
of Couit to take notice. See Ibid, O. 7, R. 7. AIR 
1964 Tripura 36- 

4 (a). Subsequent change in law —Effect. 

• -O. 41, R. 33 — Subsequent events — Change ii. 

law — Power of Court to take note of. See U. P. 
Agricultural Income tax (Amendment) Act (14 of 1956) 
S. 11. ArR 1960 S C 1288. 

• -O. 41, R. 33 — Subsequent events — Power to 

take cognizance of new laws. 

Per Saikar J.—Even in the case of appeals strict!} 
so called, the :Court hearing the appeal may take 
cognizance of new laws which are made applicable 
to pending cases. Raman and Raman, Ltd. v. State'of 
Madras. (1959) 2 Andh W R (S C) 236 : (1959) 2 
Mad L J (S C 236 : 1959 S C A 556 : (1959) S C T 
1156 : (1959) Mad L J (Cr) 844 : 1959 All Cri R 844 • 
(1959) Supp (2) S C R 227 : AIR 1959 S C 694 (705) 
(Pt B) (Pr 27). 


O 41, R. 33— Subsequent events—Power of anne 
late Court. 1 1 

As a general rule a Court of appeal in con<iderii 

correctness of the judgment of the Court below" wi 
confine itself to the state of the case at the time sue 

judgment was rendered and will not take notice < 
any facts which may have arisen subsequently. 

It is true that the Court of appeal will in evee 
tiona case take into account the facts and even 
which come into existence after the decree appeale 
against; but the Court will do so only for the purpo 
ot shortening litigation and for meeting the ends . 
justice. AIR 1951 Pat 433 (485) (Pt C) (Prs 7, 8) (DE 

— O. 41, R. 33 — Subsequent events — Power of a 
pellate Court to take note of — Hindu widow aliens 
mg property alleged to be ancestral — Declarato 
decree obtained by reversioner in two lower Courts 
Widow dying during pendency of second appeal 
Appellate Court must take notice of subsequent eve 

declaration See Ibid, S. 15 

( 64) 66 Pun L R 865. 


-O. 41, R. 33—Subsequent change in legislation— 

Effect. See Debt Laws—Displaced Persons (Debts Ad¬ 
justment) Act (1951), S. 17. 1964 All L J 1008 : AIR 
1966 All 216. 

-O- 41, R. 33—Subsequent events—Change in lavs 

—Power of appellate Court to take notice. See Ibid 
O. 41, R. 27. 1959 All W R (I1C) 126. 

-O. 41, R. 33, S. 107—Power of -appellate Court 

to take cognizance of subsequent events. 

The hearing of an appeal under the procedural 
law of India is in the nature of a re hearing, and 
therefore, in moulding the relief to be granted in 
a case on appeal, the appellate Court is entitled to 
take into account facts and events which have come 
into existence alter the decree appealed against. The 
appellate Court is competent to take into account 
legislative changes since the decision was given, and 
its powers are not confined only to see whether the 
lower Court’s decision was correct according to the 
law as it stood at the time when its decision was 
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.:*iven. The intention of the framers of the Code was 
to give the Appellate Court as far as possible powers 
analogous to that of the original Court so as to 
enable the Appellate Court to have ample control 
over the case in the matter of affording relief accor¬ 
ding to law and justice. 

The Code of Civil Procedure does not contain 
anything to suggest that the appellate Court has to 
re-decide the matter in dispute and not merely to 
see whether the judgment of the trial Court was 
correct or not. It has got all the powers of a trial 
Court, but this does not mean that it becomes a trial 
Court and re*decides the matter in dispute. It can 
pass any order which could have been legally passed 
by the trial Court on the date when it pronounced 
its judgment and not that the trial Court would be 
deemed to pronounce its judgment on the date on 
which the appellate Court disposed of the appeal. 
There is nothing in the provision of S. 107 descri¬ 
bing the powers of an appellate Court to suggest 
that it has to re-hear the whole matter and not 
merely to see whether the decree of the lower Court 
was correct and legal. Finally, the well-established 
principle of not lightly differing from the apprecia¬ 
tion by the trial Court of the evidence given before 
it by witnesses, which governs an appellate Court 
confirms that it does not re*decide the dispute. 

Section 99 is not in conflict with S. 105, as the latter 
relates to matters not affecting the merits of the case, 
and the former relates to matters affecting the merits 
of the case, or jurisdiction of the Court. AIR 1957 
All 527 (531, 532, 533, 535) (Pt. C) (Prs. 9, 12, 13, 
15,23) (DB). 

-0.41, R. 33—Subsequent events—Amended law 

—Appellate Court, must take cognizance when effect 
of decision would be return of plaint. AIR 1955 
NUC (All) 5510. 

-O. 41, R. 33—Suit for ejectment decreed—Appeal 

—Provisions of U. P. (Temporary) Control of Rent 
and Eviction Act subsequently extended to area where 
premises were situated—Applicability of Ss. 3 and 15 
of the Act : AIR 1950 All 504, Overruled. See Houses 
and Rents — U. P. (Temporarv) Control of Rent and 
Eviction Act (3 of 1947), S. 3. AIR. 1952 All 500 

;db). 

-O. 4L, R. 33 — Suit for ejectment instituted after 

passing of U. P. (Tern.) Control of Rent and Eviction 
Act but before its extension to area concerned — 
Extension of Act to area, during pendency of suit — 
Ss. 3 and 15 of the Act did not apply, suit having 
been rightly instituted according to law in force at 
the time—See Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (3 of 1947), S. 3. 
AIR 1950 All 504. 

[Overruled in AIR 1952 All 500 (DB).] 

-O. 41, Rr. 33, 27 and O. 6, R. 17 — U. P. (Tem¬ 
porary) Control of Rent and Eviction Act coming 
into force pending second appeal—Effect—See Houses 
and Rents — U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947), S. 15. AIR 1950 All 396. 

-O- 41, R. 33 — Power of Court to take notice 

of subsequent legislation. See Hindu Adoptions and 
Maintenance Act (1950), S. 18 (2). AIR 1958 Andh 
Pra 582 (DB). 

-O. 41, R- 33—Effect of provisions of Hindu Suc¬ 
cession Act on legal rights of Hindu female possessed 
of property — Suit for declaration that adoption by 
her mother is invalid — Competency of suit—Appel¬ 
late Court whether entitled to take into considera¬ 
tions provisions of the said Act. See Hindu Success- 
sion Act (1950), S. 14. AIR 1960 Bom 32 (DB). 

-O. 41, R. 33 — Subsequent events — Appellate 

Court’s power to take notice of. 


Per Banerjee, J —Where a statute comes into opera¬ 
tion during the pendency of a second appeal, the ap¬ 
pellate courts are entitled to take notice of the situa¬ 
tion brought about by the new piece of legislation. 
(1939) 2 Mad L ] (Sup) 45, Rel. on. 62 Cal YV N 505: 
ILR (1959) 2 Cal 283. 


-0.41, R. 33—Subsequent change in law—Duty 

of appellate Court. 

The appellate Court is not limited to determine the 
question whether the original Court was right in 
granting reliefs according to the law in force at the 
time of its judgment. The appellate Court must take 
into account the subsequent legislation. The only 
decree that could be passed on the date of the appel¬ 
late judgment is under the legislation that governs 
the parties as on that date. AIR 1959 Ker 38, Rel. on. 
1959 Ker L R 1151 : 1959 Ker L T 1287 : 1960 Ker 
L J 1 : ILR (1960) Ker 24 : AIR 1960 Ker 158 (160) 
(Pt A) (Pr 14). 


-O. 41, R. 33 — Power of appellate Court to take 

notice of subsequent legislation and grant relief. 

A> a general rule a Court of appeal in considering 
the judgment of the dourt below, will confine itself 
to the state of the case at the time such judgment was 
rendered >but in exceptional cases the Court will 
depart from this rule and take cognizance of facts 
which have arisen later especially where by so doing 
it can shorten litigation and best attain the ends of 
justice. Thus where the Travancore Cochin Compen¬ 
sation for Tenants Improvement Act (10 of 1950) 
came into force during the pendency of appeal it 
was not only competent to take notice of the Act but 
it was the duty of the appellate Conrt to do so and 
fix the value of improvements according to that Act. 
21 Mad L J 31 (FB) and AIR 1918 Mad 1299 and 11 
Cal W N 732 and AIR 1925 Nag 104 and AIR 1925 
Nag 251, Rel. on. -1958 Ker L J 984 : 1958 Ker LT 
645 : ILR (1958) Ker 838 : AIR 1959 Ker 38(41) 
(Pt B) (Pt 6) (DB). 

-O. 41, R. 33 — Subsequent events — Powers of 

appella'e Court — Appellate Court can take note of 
events that happened subsequent to the passing of 
the decree—Travancore-Cochin Kanam Tenancy Act 
(24 of 1955) coming into force pending appeal — 
Rights of parties are governed by the Act. S. A. No. 
499 of 195 4 (Ker), Foil. 1959 Ker L R 138. 


-O. 41, R. 33, O. 7. R. 7 — Powers of Ilich Court 

in L. P. appeal to take cognizance of subsequent 
events — Change in law’. 1963 Jab L J 590 : 1963 
M P L J 542 : AIR 1903 Madh-Pra 344 (348) (Pt C) 
(Pr 21) (DB). 


—O. 41, IT 33—Subsequent events — Power of ap 
dilate Court to take note of. 

A Court of Appeal has not only power but a duty 
•apply the law as it stands on the date of the hear- 
g of the appeal. But it must be noted that in apply- 
g the law so as to govern the rights of the partie^ 
hich was not law’ on the date of the institution ot 
ie suit but became law subsequently the Court must 
ke care not to disturb settled or completed transa?- 
ons which certainly cannot be reopened by reason 

a change in the law. 1912 A C 788 : (1882) 9QBJ 
-2, Foil. (1953) 1 Mad L J 271 : 66 Mad L^ o/ : 
)53 Mad W N 5 : AIR 1953 Mad 44o (44/) (Pr 7). 

— O. 41, R* 33—Power of appellate Court to notice 
lange in law—See Hindu Succession Act (1956,, 
14. AIR 1957 Pat 674 (DB). 

-O. 41, R- 33 -Subsequent legislation- Powef^f 
.pellate Court to take cognizance-lTenancy Lau 

Bihar Land Reforms Act (30 of 19o0), S. 3). 
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It is well established that an appellate Court is 
entitled to take into consideration against the appel¬ 
lant or the respondent new legislation which is passed 
after the decision under appeal is given. 

The plaintiff brought a suit for possession of lands 
on the basis of a registers 1 permanent lease obtained 
on 12-9-1957. The portion of the village which com. 
prised the lands in suit was mortgaged on 5-1 1937. 
The lower Courts refused to give the plaintiff a decree 
for possession on the ground of existing usufructuary 
mortgage. While a second appeal was pending before 
the High Court against the decision of the lower 
Court, the Bihar Land Reforms Act, 19o0, came i ito 
force and by virtue of a notification under S. 3 of the 
Act the Touzi of he village which comprised the 
lands in suit had vested in the Government free from 
encumbrance, 

Held, that the High Court as a Couit of appeal 
was entitled to take into consideration the provisions 
of the Bihar Land Reforms Vet arid also the notifica¬ 
tion as a result of which the encumbrance, namely, 
the usufructuary mortgage ha d be, n extingubhe 1. 
The plaintiff was, therefore, entitled to a r'e:ree de¬ 
claring his title and also a decree lor recovery of 
possession in respect of the lands in suit. 1957 B L 
3 R 649. 

-O. 41, R. 33 - Will executed hv widow on 4-1- 

1934 in re peat of her estate — Declaratory decree 
obtained by r -versioner—Hindu Succession Act coming 
into force—Effect of. See Hindu Succession Act (1950), 

S. 14. AIR 1963 Punj 402. 


on crO'S-objections —Pre-emption decree— -Appeal by 
decree-holder challenging amount to he paid—Cross¬ 
objection by vendee respon lent praying that decree 
be set aside and pre-emption suit he dismissed — 
Amendment in preemption law non-suiting plaintiff, 
during pendency of appeal—Withdrawal of appeal — 
Cross-objections held not affected and survive ! with¬ 
drawal—Respondent held entitled to claim benefit of 
ahange in law. See Ibid, O. 41, R. 22. AIR 1961 Punj 
2S7 (DB). 


O. 41, R. 33 — Subsequent events — Power of 


appellate Court to take cognizance of. 

The law to be applied at the time of appeal is the 
law which is in existence at the time the Court is 
deciding the appeal and the appellate judgment must 
conform to the law then existing. (1882) 9 O B D 
972, AIR 1941 F C 5, Foil. U R (1955) Punj : 
56 Punj L R 449 : AIR 1955 Punj 5 (9) (pt B) (IT 15) 
(DB). 

[Reversed on other points in AIR 1962 S C 640.] 

-O. 41, R. 33 — Subsequent events — Legislative 

changes during appeal — Appellate Court can take 
judiciil notice of them. AIR 1955 NUC (Punj) 4985. 

5. Power may he exercised in favour of res¬ 
pondents or parties who have not filed 
appeal or cross-objections. 

® O. 41, Pr. 33, 22—Scope —Appellate Court can 
give relict - to a respondent as against nth* r respon¬ 
dents — Piling of cross-objections by respondent nut 
always necessary. 

The wide wording of (). 41, R. 38 was intended 
to empower the appdlite Court to make whatever 
order it thinks lit, not only as between the appellant 
and the respondent hut also as between a respondent 
ami a respondent. It empowers the appellate Court 
not only to give or refuse relief to the appellant by 
allowing or dismissing the appeal but aho to give 
such other relief to any of the respondents as “the 
case may require’’. If there was no impediment in 

ul. 3.] Fn.D. 37. 


law the High Court in appeal could, therefore, though 
allowing the appeal of the defendant-appellant by 
dismissing the plaintiff's suits against it, give tho 
plaintifl-rcspondent a decree against any or all the 
other defendants who were parties to the appeal as 
respondents. While the very words of the rule make 
this position abundantly clear the illustration puts 
the position beyond argument. 

If a puty who coul 1 have 61 <1 a cross-objection 
under O. 4 b R. 22 has not clone so it cannot be said 
that tho app 11 ate Court can under no circumst in :es 
give him relief under the pro. Lions of (). 41. R. 33. 
A f R 1959 Rom 50 Reversed. Fauna Lai v State of 
Bombay, (1968) 1 S C W R 652 : (1964) 1 S C A 25 : 
66 Rom L R 100 : (1964) 1 S C R 9S0 : 1903 Mah L \ 
016 : 1963 .V V L * 048 : AIK 1903 S C 1516 (1519) 
(Pt A) (Prs 12, 14). 

- 0.41, R. 33 - Party net filing appeal or objec¬ 


tion— Order in favour of such party. 

Order 4 3, R. 33 authorizes the appellate Court to 
p,ss such or ler as the case rnav require in favour of 
all or any of the respondents c r p nines although such 
respondents or Dirties mav not hue filed any appeal 
or ohjo Hon. 1952 R D (M ) 4 : 1952 AT \V R Rev) 
2:3 : 1952 All L J (Rev) 17. 


O. 41, Rr. 33, 22—With-: rawal of appeal—V fleet n 


O. 1 1, R. 8.8 — -.cope of — Suit against Govern¬ 
ment and other defendants — Decree against both — 
Appeal by other defendants alone —Power of appel¬ 
late Court to s t aside decree against Government. 

A careful reading of (). *41. R. 83 makes it clear 
that the appellate CiuT has no power to set aside a 




decree acaimt a n.utv L tore it which had become 
final by reas m of its r ot having been appealed against 
by that party. The extreme cam that is covered by 
the rule is the one that A given in the Illustration. 

Where in a suit for declaration in respect of tlx 
plaintiffs' right to the suit pn perties filed against the 
Government and other defendants, the trial Court 
grjnted i de:ree against the Covernm-.nt as well as 
the other defendant' and against that decree only the 
other defendants appealed, the Government not ap 
pealing ugairet the same, the appellate Court has no 
juri diction to sr t a ide the decree against the Govern¬ 
ment. The decree against the Governme. t had become 
final and binding. A 1 R I960 Andh Pra 134 (136) 
(Pt A) (Pr 9). 

— O. 41, R. 33 Discretion of Court—Non-appeal¬ 
ing party—Right to relief. 

A re-adjustment of rights can be made and relief 
granted to a party who has not directly preferred an 
appeal. Rut, there is a discretion vested in the Court 
i.i the matter , f granting relief to a non-appealing 
party and the discretion of Courts must he exercised 
judiciously. When an aggrieved parly has no suffi¬ 
cient reason for remaining inactive, relief may not be 
granted to him. 1958 Andh L T li55. 

(). 41, R. 33—Power may he exercised in favour 


of party who has not tiled appeal. 

The weight of authority is preponderatirgly in 
favour of the view’ that (). 41, R. 33 is not confined 
to any particular class of cases having regard to the 
wide language employed. A Court of appeal has un- 
fePere 1 discretion to exercise in order to do complete 
justice between the parties though it has to he exer¬ 
cised with care and c aution. Thuv an appellate Court 
lias extensive jurisdiction mder this provision to in¬ 
terfere in favour of non-appealing parties in order to 
render substantial justice when non- ppwiling parties 
are sin il irly situated as the app Hants. And the exer¬ 
cise of the power is not redri ted t > the type of cases 
in which it i> absolutely essential to work out tho 
rig’ ts of the successful party to call in lid this rule. 
(1957) 2 Audit W R 409: I L R (1957) Andh Pra 593. 
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-O. 4 1 . T?. 31 —Scope. 

It is no (1 >u*>t true that the provisions of O. 4’, 
R. 33 ar comprehensive and mav ju tify a Court, 
under certain e rcu mtances, t > dismLs a suit on the 
basis of the finding th.it the sale is v-did even though 
the del ndai t Out not Me an appeal against the 
decree of the first Court-. But the over ridir g powers 
conferred under that Rule on a Court should not be 
used except under extraordinary circumstances. AIR 
1955 N U C (Andh Pra) 6840. 


-O. "1. R. 83 —Power to reverse decree against 

respondent who has not appealed. 

Where a suit for malicious prosecution against a 
municipality and its Ch *irman in his otficial capacity 
is decreed by the trial Court and the decree is re¬ 
versed in appeal by the municipal ty alone on a 
ground common to both the defendants the appel¬ 
late Court can also reverse the decree against the 
respondent Cha rman who has not appealed. I L H 
(1950) 2 Assam IS I : A I h 1950 A.'sam 101 (106) 
(Pt F) (Pr 22) (DB). 


-O. 41, R. 33 -Suit decreed against some defen¬ 
dants only — Appeal bv those defendants j-uning 
plaintiff anrl ( be other defendant as respondent.' — 
Power of appellate Court. 

Plaintiffc ahn was decreed agrinst defendants 1 
and 2 am was < ismrsse ' against ckRndant 4 De‘en- 
dants i and 2 appealed an i plaintiff and (defendant 4 
were made respondents. 1 he app» 11a e Court found 
that the defendai t 4 was liable and passed a decree 
against defendant No 4. 

Held, that the appellate Court had power to pass a 
decree against ' efendant 4 in favour o f plaintiff 
although pi irtrff ha- not a pealed. W R 19^0 P C 
34; A I it 19^9 Cal 5 3; A 1 R 1939 P C 80 and A 1 R 
1935 N g 243, Distil g. 1960 Nag L j (Notts) 103. 

- 0.41, R 33— Powers under rule are discre¬ 
tionary -- Respondent n*»t explaining why no cro's- 
appeal or objection was tiled by him — Powers under 
Rule will not be exerehrd in his favour AIR l c 49 
F C 106; A I R 1937 Cal 10 and A 1 R 1931 P C 234, 
Disting. AIR 1959 Cal 479 ( 4 S 6 ) (Pt H) (Pr 33) (DB). 

-O 41, R 33 — Several defendant' — Appeal by 

some* — Variation in favour of all — Power ol Court. 
See I hid, O. 41, R 4. (’57) 100 Cal L J 27. 

-O. 4 1 , F. 33 —Powers of appellate Court—Limita¬ 
tions—Variation of de reeby appellate Court—Dec ree 
cannot be varied without appeal or cross-objection. 
AIR 1955 N U C (Cal) 818 (DB). 


-O. 41, R- 33 — Applicability — Interference in 

favour of single respondent. 

Order 41, R. 33 applies only to cases where one or 
some at least ol the plaintiffs or defendants have ap¬ 
pealed and in such a case the appellate Court can 
interfere in fivour of any or all c>f the non.appeal¬ 
ing respondents or respondents who have not pre¬ 
ferred am cross rbp ctions Where there is a single 
respondent and he has not appealed, nor has he Hied 
any cross ejection, (). 41, R. 33 doe' n' t empower 
the appellate Court to interfere in favour of sue h a 
respondent. AIR 1975 Cal 458 and MB 1989 Cal 58’, 
Foil. 56 Cal W N 566 : 90 Cal I. J 52 : 1 L 1 (1953) 
2 Cal 68 : AIR 1953 Cal 20 (22 (Ft A, (Pr 16) (DB). 

_ 0 . 41 R- 33 -Decree a ainst ore of several 

defendants — Appeal bv s<«ch defenda »*■ implead, 
ini plaintiff and ot < r d H-nda-.t* »s respondents — 
Power e.f appellate C 01 it to pass detree aga nst other 

defer dants. 

The plaintiffs claimed sums of money from D and 
and failing them, from S. The trial O urt granted 
decrees against D D appealed and the plaintiffs 
as well as P aLd S were impleaded as respondents. 


The Appellate fudge decided in favour of D and 
came to the conclusion that S was liable. 

He cl, that the appellate Court had power while 
allowing the appeal to pass a decree in favour of 

the plaintiff' against S. AIR 1956 Him Pra 35 (36, 
37, (Prs 12, 17). 


-0.41, R. 33—Powers of appellate Court — Ap¬ 
pellate Court cannot reverse or interfere with decree 
of trial Cnurt which becomes final and when not 
challenged by party' aggrieved. 

An appella’e Court has got no jurisdiction to 
reverse or interfere with a decree of a trial Court, 
when it has become final and when it was not chal¬ 
lenged by a party aggrieved. W hen a decree for evic¬ 
tion is set aside on appeal, that has not the effect of 
automatically setting aside a decree for damages 
sepirntely passed by the trial Court. 1960 Ktr L T 
34 : I960 Ker L J 554. 

O. 41, R. 33—Powers under—Limits —Decree for 
possession and damages — Appeal—Decree regarding 
possession not challenged in appeal—Appellate Court 
cannot dismbs suit regarding possession as it had 
bear me fan d. AIR 1955 NUC (Maclh B) 3066. 

-()• 41, R. 33—Power of Court to pass deer e in 

favour of party who hjs not appealed When can 
he used. 

Though in exceptional cases O 41, R 33. Civil 
Procedure Code, enabled the Court to pa s a decree 
as 011 . lit to have been pused or as the nature of the 
ease n quins even in favour of a party who has not 
appealed, it is restricted to ca v es where, as a result 
of interference in favour of the appellant, fuither 
inter lerenc e is rendered necessary in order to adjust 
the rights of the parties according to justice equity 
and good cor.science W here there is no interference 
in lav ur of the appellant, the decree already passed 
should r ot he reversed or modified. ILR (196') Madh 
Fra 88 : 1962 Jab LI 1128: 196> M P L J 5 9: 1962 
M P O 262 : A I R 1962 Madh Fra 368 (370) (Ft C) 
(Pr 10) (Db). 


-O. 41, P-33 -Nor-appealing respondent--He 

has no right to ask for interference in de^ee though 
Court may do so w here necessary. 

The wording of O. 41, R. 33. Civil P. C. indicates 
that the Court his the powder to vary the decree in 
favour of ar y ol the non appealing respondents, if 
it is necessary to do so and if it further thinks that 
such an interference w ith the decree is required on 
account ol the decree in favour an appellant being 
varied or reversed. But the said provision does not 
confer anv right on any of the ie n-appeaJing res- 
f ondent to cla m it a* a matter of right, he having 
elected to be satisfied with the decree passed by the 
trial Court ILR (1960) Madh Fra 45* : 1961 M P L J 
1251 : 1961 fab L J 14S9 : AIR 1962 Madh Fra 141 
(143) (Pt C) (Its 28 to 31) (DB). 


—O. 41, B. 33 —Relief to party not appealing 
om er <d appellate Court to grant. 

Though O 41. R 33, confers wide and unlimited 
iri'diction on Courts to pass * decree in f«v ur of a 
1 rty w ho has not preferred a> v apreah .there are, 
Owever, c-'tain well-defined Lriic ; ple- in accord- 
nee with which that jurisdiction shou'd be exer- 
sed. Normally a party who i> aguritV’ cl tv a decree 
lould. if he seeks to escape from its operation, 
ppr-al acainst it within the tirnp allowed after C'lm- 
lying with 'he requiren cuts of ’a v. W here he lads 
>' do so no relief should ordinarily he given to him 

rider O. 41, R. 53. . 

But, there are well- recognised exceptions to the 
ile Or e is where as a resu t of mterfere/iCe in 
ivour of the appellant it becomes necessary o ro¬ 
bust the rights ol other parties. A second class 0 . 
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cases based on the same principle is wheie the ques¬ 
tion is one ot settling mu'uat righ s and obligations 
bet .veea the s,me parties. A third class of cases is 
when the relief prayed for is single and indivisible 
but is claimed against a num ier of defendants. In such 
cases, it the suit is decreed and there is an appeal 
only by some of the defendants and if the relief is 
gran ed only to the appellants, there is the possibi¬ 
lity that there might come into operation at the 
same time and wi-h reference to the same subject- 
matter two decrees which are inconsistent and con¬ 
tradictory. This however, is not an exhaiisive 
enumeration of the classes of cases in which Courts 
could interfere under O. 4 l R G3. Such an enumera¬ 
tion would neither be possible nor even desirable. 

Considering the question on principle, when decree 
is in substance a combination ot several decrees 
against several defendants, there is no reason why 
an appeal presented bv one of the defendants in 
respect of his interest should enure for the benefit of 
the other defendants with reference to their interests. 

Thus wh-re a reversioner files a suit to recover 
possession of his sh re of many items of properties 
which are held by different defendants under dilie- 
rent al onations some ol whijh might be valid and 
otners not, there is o co nmunity ol interest between 
them. The pi a i -till could have fibd a separa e suit 
in respect of each iten and impleaded as defendants 
therein Oily ihe alienee interested in‘hatitem. In 
that event, il all the suits v ere decreed but an appeal 
were to be pielerred against the decree in only one 
oHhem and ili.t ajpe.il allowed, that would not 
opente as rev rsal of the decrees in the other suits; 
nor would theie ie any power in Ihe Court to set 
asi le til oe decrees under O. 41, R 03. It would not 
make any difleienc e w lien the plaintdf has, for c< n- 
veiiiei cm combined sever A suits into one. 19“4 Mad 
N 531 : (1954) 2 Mad L | 5 -9 : ILR (1951) Mad 
112G : 07 M i i L W 340 : AIR 1954 Mad 818 (551, 
S52, 853) (I t C) JTs 10, 11, 13) (DB). 


-O. 41, R. 33 — Applicability and scope. 

Provision o{ O. 41, R. 33 is not meant to be exer¬ 
cised in favour of a party who did not choose to file 
an appeal against the judgment of the trial Court 
and allowed it t<> become final (1952) 2 Mad L J 
884 : AIR lb53 Mad 500 (509) (Pt Dj tPr 30). 


O. 41, R. 33 — Appellate Court — Pow er to van 
decree while dismissing apoeal. 

It the appella'e Court eonsi iers that in a paiticula 
ca^e, a decree ought to have been made, but has no 
been made, it has clearly the power to make that decre 
which has not been made by the Court whose deci 
si(»n is under appeal. If the circumstances of th 
case and the interest of justice demand the vanatioi 
of the decree in that way, it is clear that the appellah 
Couit has the power to do so: AIR 199 0 FC lOfi 
Rel. on. Such variation may Ire nec- ssary lor th 
purpose < f dismissing a suit against persons agains 
uh in decrees have been made but which have no 
been appealed against. I ikewi.se, variation may b 
necessary in order to make a decree against a persoi 
as i<ist whom n r me ha i been made but the interest o 
jus»-CH ipqu res lhat it should he so made. 39 My 
L I 80 : I L R (-901 Mys 231 : AIR 1901 Mvs lfii 
(108/ (It, 14, 15, 10). 

—O. 41, R. 33 -Power under, when may be exer 
cised in favour of respondents who have filed n< 
appeal or cross objections —Suit by vendee for decla 
ration () f title ami recovery ot possession — Tria 
Cour 1 fin 4 g (1) that tide bad pissed desp-t* non 
payment of consideration and (2 directing deliver' 
of possession mi’ ject to payment of consideration - 
Dcfen hint (vendor) filing appeal against first part - 
Plaintiff filing no appeal nor cross objections — Find 


ing by appellate Court that consideration had b en 
paid —Held, appellate Cou-t would noc be justified 
in exercising powers under (). 4 1 , h. 33 in favour of 
plai ti 1 !.respondent. A I R 9^3 S C ,516, Foil ; AJR 
1954 M»d 848 an J AIR 1958 Or,-,a 81, Re! o ILR 
(1904) Cut 010 : \IR 1905 Orissa 53 (i rs 3. 4). 


-O. 41, R. 33—No cross-ohje lion l>y respond? :>$ 

but an independent apptal b\ him- A pp« a I su fre¬ 
quently withdraw n — Held, no Milficient c -use was 
made ou to invoke discretionary power unde? O 41, 
R. 33 for massing decree in favour of the respondent. 
1905 BLJli 795 : AIR 1900 Pat 151. 


-O. 4 1, R. 33 — Land Acquisition Judge a warding 

compensation to different claim nts in rifercnces 
under S. 18, Land Acqidsit on Act — Sepa 1 a'e and 
independent appeals filed hy State against compen¬ 
sations awarde l—Respondr nts in some appedls ozdy 
filing cro s-objections — All appea's dismissed but 
compensations increased in cases of cros-ohj etions 
—Respondents not filing cross.objections cat not 
claim benefit of conclusions arrived at in favour of 
cross-objectors. AlK 1949 FC 106. Dish,curbed 
AIR 1904 Pat 207 (209) (Ft A) (f r 1 i) (DR). 


-U. 4i.n. 33 - Power or Court to v,ry decree in 

favour ni p riy who has n* t appealed — ( annot be 
exerei ed in f.mini' of rv n.appea i >g defendant 
against a hum tin l e is a .separable decree* 

Order 4 , R. ,3. i ' inteicfi d hi ernhle the sopfllsde 
Court where its decision in erf ue ! w th or modified 
or extended the decision of the h-w r (.mi t ro <nve 
die t to that c reus,on by int p r tiring ii n *c*( ss r* - 
even with rights and liabditi s of those who hive 
not in iict appealed fion the decision of the trial 
Court; Hut it ough r not t he applied to cas, s where 
th- re Ii i-' been a distinct ai*d separate decree against 
oers >i v w ho have not chosen to appeal. AIR 1940 
..hit i57, Rel. On. 


W here a claim for damages for non-de livery of 
consignment was decreed against the rai way and in 
c.isj tIie damages w ere not u covered from th p rail w ay 
the plaintili vyas entitled to ecover the same from 
the insurance company with whom the goods were 
insured, then O. 41, R 33 cannot be applieo in favour 
of the insurance company who had not appealed 
from the decree as the cause of action against the 
Rail way and the Insurance company were different 
and the decree thereon though in form one decree 
was in effect two separable decrees. JLR 41 Fat 62 : 

1902 B L JR 77 : A I R 1962 I at 384 (390) (Pt E) 
(Pr 10) (DC). 


——O. n, R. 33 — Party against whom decision rs 
given not availing of remedy of appeal — Power of 
appellate Court to give relief to such party acHed a> 
respondent —See Ibid, O. 41, R. 4. AIR !9*2 Pat 27T 


v f • it, vj'jy jL. ^ no » i 1111 v. i a 1 1 * v 111 LT I r * 

native rel ef.s agin st two defendants - -Suit decreed 
by trial Court pirfly agbnst defendant 1 and partly 
og nn't defe. dant 2 -Appeal by defend* t 2 —Appel¬ 
late PT)urt finding defendant 1 done liable—App lHte 
Court can dec**^ eiitire cl bn against defen- ant ? 
although pi intdl has not til d any cross-ol j- ctiorr 
and paid any court-fee in app°: 1 in to pt ct f f c 1 dm 
against (defendant 1. A I R 19 40 Pdt 137 a: d A f R 
1939 0,15-3, Disting. AIR 1902 1 at 140 (149) 
(Pc B) (Pr JO) (DBF 

O. 4], p. 33 — Power of appellate Court to pass 
decree in favour of not -appealing respondent. 

Tim terms of 0.41 R. 33 Civil p. C, are very 
wide ar.d i > a p-np^r ca e it gives the appellate Coui t 
an-ple divc'crion to pass any decree or make any 

oder to prevent the ends cf justice from bcii u 
defeated. ‘ h 
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Where only one of the defendants against whom a 
decree for specific perlormar.ee has been passed 
appeals against the decree impleading the other defen¬ 
dant as respondent the Court while setting aside the 
decree against the defendant-appellant can also set 
isidc the decree as against the other defeedants-res- 
a 0 ?*-, 6 ?! 5 - ^hough he has not preferred an appeal. 
A I R 19ol Pat 291, Rel. on. 1961 B L J R 137 s A I R 
1961 Fat 416 (418) (Pt D) (Pr 8 ). 


O. 41, R. 33 Relief to party not appealing— 
Appeal as to part only of decree — Money decree 
against mother and son—Both taking common plea of 
absence of consideration — Appeal by son—Appellate 
Court having plea established — It can dismiss entire 
suit Fact that all grounds adopted by defendants 
were not common did not matter. AIR 1955 N U C 
OPat) 1310. 


C. 41, R. 33 — Relief to party not appealing— 
54 Although such respondents...objection”. 

The words “although such respondents...objection" 
-3ear the import that the appellate Court has jurisdic¬ 
tion to pass a decree even in favour of a party who 
has not been impleaded in the appeal. There can be 
cases in which from their ver> exceptional nature, 
interests of justice or the rides of good conscience or 
equity require that a decree should be passed or an 
alteration therein made even though the effect of it 
would be to give advantage to the party who has not 
appealed. If is to that class of cases that Rule 33 
appears to have curative »el vancy and as the power 
under the Rule is extraordinary, it should be exer¬ 
cised judicially with care and caution and only excep¬ 
tionally in prop-r cases as distinguished from ordi¬ 
narily. I L R (1955) Fafiala 352 : A I R 1955 Pepsu 
73 (74) (Pt B) (Pr 3) (DB). 

-O. 4] f R. 33 — Decree against non-appealing 

party impleaded as respondent—Power of appellate 
Court. 

Where a suit is filed against three defendants and a 
decree is passed against one of them who alone 
appeals, the appellate Court can allow the appeal 
and pass a decree against one of the non-appealing 
defendants who are respondents to the appeal. AIR 
1960 Punj 231 (234) (Pt B) (Pr 6 ) (DB). 

-O. 41, R. 33 — Decree in favour of respondent 

who has neither appealed nor filed cross-objections. 

Order 41, R. 33 does not authorise an appellate 
Court to give a decree to the respondents who have 
20 t filed any appeal or cross objection which was 
refused to them by the first Court and against which 
they did not care to file any appeal or cross-objection. 
Rule 33 is applicable when a party is before the 
appellate Court as a respondent and the Court finds 
that decree ought to have been passed but it had been 
wrongly passed in favour of some of the respondents 
whereas it ought to have been passed in favour of 
that party. AIR 1939 P C 86 , Disting 3955 Raj 
L W 430 : A I R 1956 Raj 45 (47) (Pt C) (Pr 12). 

-O. 41, R. 33—Applicability to single plaintiff or 

defendant not filing appeal or cross objection- 


rights of the parties or in order to avoid inconsistent 
or contradictory decrees. The rule does not apply to 
a case of a single plaintiff or defendant because to 
apply it would mean that the trial Court’s decree can 
be reversed or modified on an appeal filed by the 
other party even though the party himself has not 
hied an appeal or cross-objection and it would mean 
injustice to the party appealing. A I R 1935 Nag 243, 

5 (19><n I)Vr4). Mad 7 ° 7 ' DiSt AIR 1952 Sa “ 

TT33--Relief to party not appealing or 
o jecting Costs of plaintiff allowed against respon- 
clent—Respondent not filing cross-objection — Appel¬ 
late Court has power to give relief AIR 195 1 ? 
N U C (Trav.Co) 2210 (DB)? * 1955 

6 . Power, if can be exercised in favour 
of persons not parties to appeal. 


O. 41, R. 33 Scope—Partition suit—Preliminary 
decree—Appeal by defendant—Some defendants res¬ 
pondents discharged as not served within time— 
Question in appeal being share to which plaintiff was 
entitled—No question between defendants ‘inter se’— 
Appeal held was competent even in absence of dis¬ 
charged respondents. AIR 1954 All 115 (115) (Pt A) 


O. 41, R. 33—Applicability — Failure to implead 
necessary party in appeal within time—Relief, if could 
be given. Sea Ibid, O. 41, R. 4. 1951 All W R (Rev) 
143* 

* O* 41, R. 33 — Appeal by two or more appel¬ 
lants Decree appealed from proceeding on ground 
common to all of them—Death of one of the appellants 
pending appeal — Legal representatives of deceased 
not brought on record—Maintainability of appeal not 
affected Appellate Court can proceed with appeal 
and reverse decree. See Ibid, O. 41, R. 4. AIR 1963 
Cal 289 (FB). 


O. 41, R. 33—Scope—Exercise of power in favour 
of persons not party to appeal. See Ibid, S. 11. AIR 
1955 N U C (Madh B) 4878. 

-O. 41, R. 33 — Scope of — Appeal by some of 

decree-holders — Non-joinder of others — Effect — 
Powers of appellate Court. See Ibid, O. 41, R. 4. 
A I R 1959 Fat 258 (DB). 

9 -O. 41, Rr. 33, 4, O. 22, Rr. 3, 11—Variation of 

decree in favour of party not impleaded in appeal. 
See Ibid, O. 41, R. 4. AIR 1956 Pat 414 (FB). 

* 

-O. 41, R. 33—Scope—‘Respondents or parties'— 

Meaning. 

The word ‘parties’ in expression ‘all or any of the 
respondents or parties’ occurrirg in O. 4!, R. 33, has 
not been used merely as equivalent to ‘respondents’. 
The word parties’ as distinct from the word ‘respon¬ 
dents’ only means parties to the suit and not neces¬ 
sarily paities to the appeal. 61 Punj L R 484 : I L R 
(1959) Punj 1417 : A I R 1959 Punj 555 (557) (Ft B) 
(Pr 9) (DB). 


The general principle is that a decree is binding on 
ihe parties to it, until it is set aside and as an ordi¬ 
nary rule an appellate Court must not reverse or vary 
a decree in favour of a party who has not preferred 
any appeal or cross-objection against it, and this 
general rule holds good notwithstanding the provi- 
jions of O. 41, R. 33. The power conferred by the 
said rule will ordinarily be confined to those ca>;es 
where as a result of the interference in favour of the 
appellant, further interference with the decree of the 
lower Court becomes necessary in order to adjust the 


-O. 41, R. 33 — Appeal by some defendants — 

Ground common to all — Appeal competent— Appel¬ 
late Court '"’an pass order in favour of non-impleaded 
respondents also. See Ibid, O. 41, R. 4. AIR 1959 
Punj 555 (DB). 

-O. 41, R. 33 — Power under, caa be exercised in 

favour of person not party to appeal. 

When an appeal comes before the Court the whole 
suit out of which the appeal arises is within the con- 
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trol of the Court and the Court has ample discretion 
to pass any decree or order for preventing the ends of 
justice being defeated. 

A suit was decreed against A ex parte and against 
B after contest. Sabscquently the decree was set aside 
as against A and the suit was restored to file. The trial 
Court dismissed the suit. An appeal was filed by the 
plaintiffs. The first appellate Court allowed the appeal 
and decreed the suit against A. In second appeal by 
A, while allowing the appeal and dismissing the suit 
against A : 

Held, that O. 41, R. 33 empowered the High Court 
to dismiss the suit as against B also although the 
decree against him was not set aside by the trial 
Court when the suit was restored to file on A’s appli¬ 
cation, even though B was not a party to the second 
appeal. AIR 1933 Mad 529 and A I R 1915 Mad 
227, Rel on. I L R 1952 Trav-Co 136 : 1951 Ker L T 
G05 : A I R 1952 Trav-Co 203 (204) (i t B) <Fr G) 
(DB). 


7. Decree against several persons—Appeal 
or cross-objections by one—Power of 
Appellate Court to set aside 
decree against a'l. 

-O. 41, Rr. 33 and 4 - Jud gment proceeding on 

ground common to all co-debtcrs but liability divided 
—One debtor alone appealing—Appellate Court can 
set aside decree as a whole. See Ibid, O. 41, R. 4. 
A I R 1952 All 353. 


* O. 41, R. 33 — Decree against several persons- 
Appeal by some — Power of appellate Court to \ar 
decree against other defendants. 

The language of O. 41, R. 33 is in very wid 
terms, but it should Lot be ^o read as to abrogate th 
other provisions with regard to the filing ot appeal 
cross-objections etc. The general principle is that 

decree is binding on the parties to it unless it is se 
aside in appropriate proceedings. If a party wishe 
to ha\ e a deciee against him modified and jeversec 
he must comply with certain requirements as t< 
tiling ol appeals, objections and so forth. Illustratioi 
under the rule gives some class of cases in wind 
n. do will apply; tor example, it applies to a cas 
where, as a result of inteiference in favour of th 
appellant, further inteiference with the decree of th 
Jowe. Court is rendered necessary in order to ad jus 
t re rights of the parties according to justice, eauit 1 
and good conscience. This rule enables the appellah 

Court where its decision inte, feres with or modifie 

or extends the decision of the lower Couit to civ 

ellect to that decision if necessary in the int-rts? o 

inst.ee by interfering with the rights of those panie 

vhuh are not the subject of apt eal before that Court 

W here a decree is in substance a combination o 

nf v r re H eS a 8 ainst seveial delendants and son- 
oi the defendants appeal, the Couit cannot, whil 

anowu-g the appeal invoke the assistance of O 41 

L 3 J g '. Ve re lfcf ,0 , tlle Plaintiffs who are parlies a 
respondents when they did not care to f le an. 

appeal against the dismissal of their suit against som 

o the other defendants respondents, But in the cm 

of those defendants respondents where allowing o 

appeal would result in passing inconsistent decree 

or where inteiference with ttieir li dits is Tenderer 

necessary because of the interference with the riXt 

O * 4 ,® “PP,l la ' lts - {•» ' heir case the provisions o 

19-4 M d "k F f apphtd w j th justification. All 
Alau 843, loll, ano ADnlied- fn.P i.,,„ j. 

cussed. 1962 R L VV 2SG : ILR (19G2) J2 Raj 23S. 1 

O. 41, R. 33—Common ground-Decree as/airs 
f 0 v / 0 ra . Persons-Appeal by one. See Ibid. <) 4l”lt 1 
1952 ilaj L XV 203 : ILR (1352) 2 Raj 13 


8* Pow r er, if can be exercised against person 

not party to appeal. 

O. 41, R. 33—Scope — Non-joinder of parties — 
Power of appellate Court — Mere fact that the 
success of the appeal might biing into effect t vo con¬ 
flicting decrees is by itself hardly a reason for order¬ 
ing the abatement of appeal. S; e IbiJ, O. 41, P. 4 
AIR 1953 All G4. 


~ O. 41, R. 33 — Appeal — Necessary pirties — 
Failure to implead — Parties securing valuable right! 
by rea c ou of bar of limitation Ellect on appeal. 
See ibid, O. 41, R. 4. 1951 R D 40. 


—— O. 41, R. 33 ~ Defend int ago'ipt whom su't dis¬ 
missed not party to appi al — Appellate Court cannot 
exercise power to the detriment ol such defendant. 

A defendant i gainst whom the suit has been dis¬ 
missed in the trial Court and who has rut been made 
a party to an app:*d preferred against that decree 
heicre the appellate Court, is not a party interested in 
the result ot the appeal’ and powers under O. 41, 
R. 33 which may be exercised in favour of an absent 
respondent cannot be exercised to his detriment or 
prejudice. \\ itli the object of doing complete justice 
between the part es O. 41, R. 33 confers a wide and 
unlimited jurisdiction on a Court of appeal to pass a 
decree in favour of a paity who has not preferred a 
cross appeal or o jection but that does not mean that 
other provisions of the C o le should He completeK' 
abridged or abrogated. ILR (19G3) Cut G57. 

~—O. 41, F. 33 — Relief to persons not parties — 
Power of Appellate Court — “Parties” — Meaning ot 
— Persons parties to suit in trial Court not parties tc 
appeal — Order in favour of such parties—If without 
jurisdiction. See Tenancy Lavs — Bihar Tenancy 
Act, Ss. 40 (6) and 188. AIR 1951 Pat IS 1 (DB). 

9. Addition of parties in appeal. 

-O. 41, R. 33—Addition of creditors as partes in 

appeal. 

The creditors whose names are not included in the 
decree passed by the 1 o wt r Court under the U. P„ 
Encumbered Es'atts Act (25 of 1934) are necessary 
parties to the appeal and cannot be impleaded after 
the expiry of the period of limitation for filing the 

appeal. 1950 All VV R 92 : 1951 All L J 553 : 

1950 All 311 (Ft B) (Pr 1) (DB). 

O. 41, R. 33 — Addition of parfv after expirv o: 
period of limitation. See Ibid, O. 41, R. 20. AIR !9aS 
Audh Pra 743. 


O. 41, P. 33—Applicability. See Ibid, O. 41. R. 


AIR 19G1 Madh Ida 314. 



-O 41, Rr 33, 4 and O. 22, Rr. 3, 11 — Suit gov¬ 
erned by S. 45, Contract Act — Death of one of joint 
promisees pending appeal — Legal representatives 
not brought on record — Effect of abatement on 
rights of parties — Contract Act (1872), S. 45). See 
Ibid, O. 22, R. 3. AIR 1957 Madh Pra 89. 


O. 41, P. 33 and S. 151 — Addition of parties — 
Power to add parties to an abated appeal — Use of 
inherent powers. 


W hue I he provisions of R. 33 of O. 41, Civil P C 
give wide powers to the Appellate Court as to the 

nature ol the decree which it should pass, in terms 
the provisions ol R. 33 do not empower the Court to 

add parties where the appeal as a whole has abated. 

The abatement of an appeal results in a valuable 
ngnt accruing to the respondents, and ii the Court 
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readily added pa- ties which could result in such a 
valuable right being (le^royed it would be acting far 
j>y° (I what was contempl ited in the ru'e. AIR 1927 

ILB 32 Pjt 1138 : AIR 1955 Pat 
237 (2401 (Pt B) (Pr 12) <DB). 


10. Illustration to the rule. 

“ O. 41, P. 33 — Joint decree against B and C — 
Applicar on by B for leave to appeal in forma pauperis 
rejected - Appeal by C making B o r o forma respon- 
dei't — Finding 1 y appellate Court in favour of C—B 

Qo ent i 1 ^ to a, y Benefit of it under 0.41, 
K. 3o as his appeal was barred by time and as plain¬ 
tiff had acquire' a right agabist him which could not 
be ad. cted under (). 41, R. 33. 196' ) I A<sam L R 
332 : A» R 1962 As‘am 85 (88) (Pt B) (Pr 13) (DB). 

O. 41, R. 33—Illustration—Applicability. 

The plaintiff had asked for a decree for refund of 
amom t paid by him in excess against A or in the 
alternative ag inst B. The lower Court decreed the 
yiii agai st B and dismissed the suit against A, B 
appealed a2a ’ r »st f be decree hut the plaintiff did not 
□ le any appeal against the dismissal of his vSuit against 
A. Ir w s fo» n by the app Mate Court that the plair- 
tift had no rame <>t achon against B but had a right 
to cla m r fund of amount from A. 

Held that' this was a pr< per case in which the 
Court cmdd exercise its p wers under the provisions 
O. 4 1 R. ijS nd ould pass a c ecree against A. as 
the * a'C »v*v; c*. vered by illustration to the Rule. (’57) 
61 Cal W N 7< Q . 


the lower appellate Court, that the suit against A was 
ba.red by t.me and the fact that the plaintiff did not 
prefer an appeal thereon. 1964 Raj L W 5 : ILR 
(1963) 13 Raj 1150. 

—41. R. 33-Application for probate by execu¬ 
tors of will of D—Widow c f predeceased son of D 
opp >si- g grant and also filing application for heirship 
ceitificate un <er Bombay Regulation settiig up her 
husbano’s title to properly bequeathed — Consolida¬ 
tion of tv o proceedings is wrong Effect of consoli¬ 
dation is not to make probate proceedings conten¬ 
tious—Fact of consolidation does not warrant ap¬ 
plication of procedure under S. 4 (2), Bombay Regula¬ 
tion 8 of 1 27 for referring the pirtirs to civil suit — 
No provision in ( hap 4, Pait 9 of Succession Act 
similar to S. 4 • 2 — Orcer suspending proceedings 
till question cf title was decided by a regular suit— 
App al by executor and cross objections by third 
pjity Proper remedy of thirl p irty wis to hie ap¬ 
peal against order under S. 394 rea » with S. 390 of 
Succession Act and not to filecross objection—However 
benefit of O. 41, R. 33 ran be given to him even if he 
has not _led r«gular appeal against order—However 
object of heirship applicatu n neirg mer ly to oppose 
graI j t of pr-bate and if possible to establish her hus* 
band s ti le to pr *per y, the heirship application was 
incompetent- — On er susp-ndbg prot eedings on 

ground that th» y involved difficult questions of law 
a 'd fa r t was not j Miied and that the executor ap¬ 
pellant \* as entitled to the grant of prolate See 

Succession Act (1925), S 295 (’56) 9 Sau L R 141. 

11* Ren and. 


*7~TO. 41, R. 33 *pplicahilify — Suit decreed against 

deieu bt if A b • dismissn,? agiinst B — Appeal by A — 

Plainhff and B implead* d as respondents—Court not 
precluded from ecret-i* g claim against B — Failure 
of plain'd? to app*«| froni dismissal against B no bar. 
1961 VI P L J (\«.te ) 285 : 1961 Jab L J 91 


: 41, R. 33 - Suit for recovery of money o 

basis of « an < isiniss°H against defendants 1 and 
out decreed ex paife ag dust defendant 3 -Restc ratio 
proreedi gs by deb ndant 3 — Defendants 1 and 
impleaded — Restoration disallowed— 'ppeal — D< 
fondants I a* d 2 not impleaded — Appeal must fa 
on ground that there was likelihood of inconsisfer 
nn-bms in same .‘uit. See Ibid, O. 9, R. 13. ('61) 2 
Cut Lf 331. 


“ O* 4 , R. 33—Applicability and scope—Illustra¬ 
tion not exhaustive. 

Tf e i 1 lustration to O. 4’, R. 33 is not exhaustive of 
the » o e d thp rule but ’s merely illustrative. 61 
Punj L R 484 : II R (1959) Punj 1417 : AIR 1959 
Pun j? 555 1 5 >7) (Ft D) (Pr 9). 

-O. 41, p 33 ^uit for recovery of money against 

A and R—‘ I nntiff ^iski» g fo- decree ag linst A m first 
instance and fa luig 'h*»h against B—B alleged to 
havp hfirrowe 1 the money and to have acknov*Rdg-'d 
the debt on dff rei.t occadons in his capacity as 
MulhtarAm «f A—Suit dismissed by tri>l Court 
against B Rut docre* d agunst A — fn appeal by A 
against de rce, 1 wer npp Rate Court dismissing the 
5ui» agaii A as tim*. »»arred on the finding that B 

had n<» authority to acknowledge the debt on behalf 

of A ai d det reen g the same against B — Second ap¬ 
peal * y R *g »iiot decree < f app Hate Court— N o ap 
peal pnferre 1 by pla ntif? against dismissal cf suit 
agamst A Plaintiff asking f*»r decree 'gainst A under 
O 4 , R 33 wh» n decree agiinst B was held by Court 
as not mauitab a 1 —H* 1 in thecircumstances 0.41, 
R. S3 did not apply to the case and that no decree 
could be passed gainst A in view of (he finding of 


• 41, R. 33—Scope — Remand consequent on 

amendment < f plaint in appeal See Ibid, O. 6, R. 17. 
AIR 1954 >C 5. 


~ O. 41, Pr. 33 and 23—Remand of case — Incon¬ 
sistent or self-contradictory findings by lower ap¬ 
pellate Court—Even ultimate conclusions not all re¬ 
concilable with each othir—Proper course h< Id was 
to remand the case to be dealt with in accordance 
with law. See Ibid, O. 41, R. 23. ILR (1953) 2 Cal 
199 (DB). 

12. Second appeal. 

0.41, R. 33 Applicabilitv to second-appeals. See 
Madras Hereditary Village Offices Act (3 of 1895), 

Ss. 3 (3) and (4) and 11, 13 and 21. (1960) 1 Andh 
W R 28°. 

•-O. 41, R. 33 —Applicability to second appeal. 

The provisions (O. 41, R. 33) cannot come into 
operation in second appeal There is a limitation to 
the exercise of the po . ers under Order 41. R. 33. and 
where one of Fie puties was not before the lower 
appellate Court that provision of law could not be 
invoked agairst him AIR 1926 P C 34, Foil. Anandu 
v. Acharyulu (1958) 2 Andh VV R 196: 19“8 Andh 
L T 875: ILR (1958) Andh Fra 525: AIR J958 Andh 
Pra 743 (746) (Pt A) (Pr 13) (Fa). 

-O. 41, R 33—Decree by tr*al Court—No appeal 

by plaintiff — Modification of detree in second 
appeal. 

The trial Court granted the plaintiff a declaratory 
decree claim-d By him hut not a deciee fo* 
possession. He did not appeal from the decree; nor 
did he put in any cross-objections The defendant 
appealed and obtnined a revnsal of the decree < f 
trial Court. The plaintiff appealed to the High Court 
and prayed for the reversal of the appellate decision 
and also for the modification of the decree oi tfc e 
trial Court : 


583 


CIVIL PROCEDURE CODE (1908), O. 41, R. 33, Note 12 


Held, that the decree of the trial Court could not 
be modifie i in plaintiff’s favour as he did not appeal 
from the decision of the trial Court. TLR (19Mi) 2 
Assam 355: AIR 1950 Assam 141 (145) (Pt C) (Pr 20) 
(DB). 

-O. 41, Rr. 33 and 20—Appeal — Necessary parties 

—Salt- c f ancestral land bv D—Suit for declaration bv 

* * 

reversions and alternatively for preemption — Suit 
dismissed and pliintifPs first appeal also dismissed — 
Second appeal — Vendee held necessary party to 
second appeal md not another reversioner who was 
added as pro fonna defendant. See Ibid, O. 4L ; R. 20. 
AIR 1952 Him Pra 9. 

-O 41, P. 33 —Suit for enforcement of vendor’s 

lien— Secon t appeal—Omission to implead neces'arv 
parties—Plea cannot be allowed to be raised for the 
first time in second appeal to enable defendant to 
avoid liability. See Ibid, S. 100, AIR 1962 Mad 423. 

-—O. 41, R. 33, O. 9, Rr.6, 13.0. 17, P. 2 and 
S* 96 -Case posted for evidence—Failure of pliintifi 
to adduce evidence Defendant’s failure to appear — 
Ex parte decree—Legality—Appeal against - Proper 
order to be passed. See Ibid, S. 90. ILR (1961) Mvs 
1096. 

“O. 41, R. 33 - Remand in secon 1 appeal • Evidence 
Act 1 1872), S. 71). bee Ibid, S. 100. ('59) <25 Cut L T 


partv — Nature of decree — Subsequent purchaser 
should he directed to jo n vendor to execute sale-deed 
—■ A ppellate C-'urt in se ond appeal oy subequent 
purchaser has power to pass such decree 1961 BLJR 
326: 1961 Pat L R 49: AIR 1961 Pat 466. 

-O. 41, R. 33—Amendment - Accidental slip resul¬ 
ting in decree incontinent with S. 91, T. P. Act- 
Power of second Appdlite Court t" am nl decree 
when no app al was brought against d» cree of trial 

Court. See ibid, S. 152. AIR 1955 NUC (Punj) 1355 
(DP). 

-O. 41, R. 33—Appeal disposed of without decid¬ 
ing cross obje ;tions — Mistake committe i by Court 
itself—AppelU'e Court not incompetent to hear and 
dispose of cross-objections on merits. See Ibid, O. 41, 
R. 22. AIR 1963 Raj 93. 

13. Revision. 

O. 41, R. 33—A upeal confine 1 to decree for pos¬ 
session and not directed against decree for arrears of 
rent—Wh >le case remandei —• Court not empowered 
to reopen uhole case— 1 h* re is rmteriai irregularity 
in exercise of jurisdiction. See Ibid, S. 115. 1903 All 
EJ 1060. 

O 41, R 33—Cognizance of subsequent change 
in law — Competency of appellate Court to take—• 
Omission, it amounts to material irre gularity —Revi¬ 
sion. 


"" 7 ^ 9 . 41, Rr. 31, 22—Extraneous properties inclu I. 
ed in decree modified hv lower appe la c Court—\o 
cioss-appeal — Power of High Court to va ate decree. 

Where certain pr 'pertias which were not the sub- 
ject-mi ter of rfie suit and in respect • i which parties 
did not join any issue, were included in (he decree 
by (he 1 )wer ai p-llite Couit whde modifying the 
decree of the trial Court in favour of the defendants, 

H Id that the lower appellate Court had gone 
■completely beyon i its jurU fiction l>> bringing in the 
properties extraneous to the suit and although the 
respon lent', had not filed any cross appeal under 
4*, R. 22, the High Court could in such extraordi¬ 
nary cave exercise its jurisdiction under O 4 1, R 33 
an l vacate that decree. AIR 1930 Mad SO « 'FB) Foil. 
ILR (1955) Cut 176 : AIR 1956 Orissa 32 (Tr 4). 


41, R. 33 Loan obtained from Bank by Suga 
Company on pledge of sugar bags Personal guarar 
tee also given by directors in favour ol Bank -Sue* 
bags whde in povsesd >n of Bank lawfullv s ized b 
btate Government and sale proceeds by selling seize* 
sugar attached by Cane Commissioner in a certifica: 
proceeding against Sugar Company for rec wery o 
arrears of cane « ess due from Compam —Suit to re 
cover 1 >an advanced to company— Soil filed by Bai 
against Scte Government and against dbectors 
Company -Suit dterted by trial Court against State 
<overnmerit but dismissed against uirectors —A ppeal 
)y S ue Government-N appeal or cross-obj-ction 

Y-rPol ^ Ik V >at u k u agaiHst di - m,s - s al of suit against 

directors though thev were made pirty respondents 
to appeal-Decree agjiuvt Stare Government was set 
aside in appeal - Ibid, that it was necessary in the 
ends of ju tice to decide whether the Bank could 
.ecover its m >ney from the directors in view of the 
a tern it we cl om ag an t them contained in relief in the 
p ant - I here was no question of an appeal or cro s- 

tVilo-! 0 " pr,4er, ? J b >’ tho e»a ,*k infhisoiseastl o 

,ial Court had granted a decree in its favour 1964 

fp^CHFr i:) L D 4 Bl. Pat 3,1 ! A1R 19M Pa ‘ 344 

4' R 33 -Suit by vendee for speciic perfor- 

iunceof contract tos 11 -Subsequent purchaser made 


The lower appellate Court is not only competent 
but it is its (1 utv to apply the I w to the cj.se a> it 
stinlsat the time whe j the app°il L argued before 
it. Omission to do so is a material irng oaritv in the 
exercise of iN iurisdu t>on anl is revCable under 
S. I 15. (1949, 3 F L f (F(J) 73; (1951) I Ma 1 I, 1 (Sup) 
49; AIR 194 F( 5; MR 1950 Ml 390, Ref. 1957 All 
L j 54 3 : 1957 All W R (HC) 53 3 ’ 


O 41, R. 33 — Applicability to revision petitions. 


See Ibid, S. i 15 AIR 1959 Mad 367. 


1 1 Letters Patent appeal. 

-O. 41, R. 33 —Two first appeals in one suit— Dis¬ 
missal of both —Two Letters Patent Appeals there¬ 
from Dismissal of onefor non pio ecution—Doctrine 
of res judicata if applicable Party not joining as 
appellant - RMi f u uler (9. 43 R. 33, if open. See 
Ibid, S. 11. AIR 1965 Pat 87 (DB). 

ORDER 41, RULE 35 

-O. 41, R. 35 — Two decrees, one in appeal and 

other in cro s objection — Legality. See Ibid, O. 41, 
R. 22. AIR 1954 Ajmer 73. 

-O. 41, R. 35 (3) and S. 35 —Suit for ejectment and 

arrears of rent-Trial Court dismissing relief for 
ejectment and decreeing arrears— Appellate Court 
decreeing ejectment but vacating decree in respect of 
arrears Decree for costs also passed in plaintiff’s 
favour — Plaintiff hHd was entitled to costs, iee Ibid, 
S 35. MR 1953 All 2 IS. 

--O. 41, R. 35 O. 49. R. 3— Power of High Court 

in appeal t • antedate d cree. 

The High Court exercising its appellate jurisdic¬ 
tion is not b> und fm the mandatory provision of 
() 41. R 35 As R. 1M of the Rules is not framed by 
the High Court under any of the provisions of the 
C. P. Cor e the Appellate Si !e Tu 3 c i could direct the 
Registrar to draw' up the decree and ante late it How¬ 
ever such a power shoo I 1 be exercised spadngly and 
with eautini The scheme underlying S. 13 1 ) (viii) 
and (ix) of the Hindu Marriage Act seems to be clear. 
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The specific period of two years laid down in these 
two clauses by the Legislature is the period commen¬ 
cing after a decree is passed by a competent Court. 
\\ here the decree for judicial separation has been 
passed by the High Court in appeal period under 
S 13 (1) (viii) can only commence after the decree in 
appeal has been pronounced by the High Court and 
not from the date of the decree of the trial Court. 
Under the circumstances, assuming the High Court had 
the power, it was not a case where it should exercise 
it or even it could exercise it in view of the law. (1905) 
2 K B 5J0 (521), Bel on. 61 Bom L R 100: ILR (1959) 
Bom 658;: AIR 1960 Bom 447 (44%) (Prs 2, 4) (DB). 

-O. 41, R. 35 (3)—Costs of appeal. See Ibid, S. 35. 

ILR (1955) 2 Cal 109. 

® O* 41, R. 35 — Rule, whether prevents one 
decree being passed in appeal and cross.appeal. 

Order 49, R. 3 e.xpiessly declares that R. 35 of 
O. 41 shall not apply to any chartered High Court in 
the exercise of its appellate jurisdiction. Further 
O. 41. R. 35 does not prevent one decree being made 
by the appellate Court following one common judg¬ 
ment disposing of an appeal and cross-appeal. Saras- 
wathi Ammal v. Rajagopai Ammal. 64 Mad L W 
589 : 1951-2 Mad L J 63 : 1951 Mad XV N 561 : ILR 
(1952) Mad 1 : AIR 1952 Mad 81 (82, 85) (Ft C) 
(Prs 5, 12) (FB). ' 

-O. 41, R. 35 — Costs of appeal. See Contract Act 

(1872), S. 23 AIR 1954 Nag 306 (DB). 

O. 41, R. 35 (3) — Appeal dismissed with costs— 
Omission to mention cost of first instance—Power of 
executing Court to refer decree of first Couit See 
Ibid, S. 38. AIR 1958 Pat 506. 


The decree in so far as it calculated afresh the: 
plaintifi’s costs in the lower Court on the basis of the- 
reduced valuation was therefore, not in accordance 
with the judgment. 

(3) that the fact that the amendment was allowed 
at the appellate stage carried with it a finding by im¬ 
plication that the amendment sought did not have the 
effect of altering the nature of the claim. 1957 Pat LRv 
f 23 : AIR 1957 Pat 498 (500, 501) (Prs 9, 11, 12> 

— 0.41, P. 35—Cross appeals—Distinct decrees— 
App al against one decret— Memorandum accom¬ 
panied by copy of one decree only. See Ibid, O. 20; 
R. 6. AIR 1955 NUC (Pepsu) 2502. 

ORDER 41 RULE 37 

~ O. 41, R. 37—Tudgment dismissing appeal under 

t? ^V anc ^ that made under O. 41, 

b* S7 There is no essential difference between the 
two. See Ibid, S. 151. AIR 1965 All 226 (DB). 

~ 41» B. 37 Decree under—Dismissal under 

R. 11—Distinction. See Ibid, O. 41, R. 11. AIR 195S 
Andh Pra 768 (DB). 

ORDER 41-4, PULE 1 

O. 41.A, R. 1—Second appeal to High Court — 

I ower to dispense with filing ot printed copies—Pro¬ 
vision in O. 41, R. 1—Effect of— Type-written copies 
cannot be permitted to be filed in place of printed 
copies of judgment. See Ibid, O. 41, R. 1. (1965) 2 

Andh W R 472 : (1965) 2 Andh L T 367 : AIR 1966,. 
Andh Pi a 181. 

ORDER 42, RULE 1 


O. 41, R. 35 (3) — ‘Costs incurred’ —What are - 
Amendment in appeal — Reduction of claim - Costs 
in appeal reduced in proportion — Effect on costs in 
trial Court. 

A suit for^ declaration was based on a registered 
contract for the sale of certain property to the plain¬ 
tiff and defendant No. 3 for Rs. 02 000 and an ad 
valorem court-fee of Rs. 2,325 was paid thereon. The 
suit was dismissed with costs. In the decree which 
was prepared, plaintiff s costs were specified as 
Rs. 3,289-2-3, which included inter alia Rs. 2,325 
which was the value of the Court-fee paid and Rs. 9 i 0 
as pleader’s ice on Rs. 02,000. 

During the pendency cf the appeal by the plaintiff, 
the contract sued upon became impossible ot perfor¬ 
mance due to the passing of the Bihar Land Reforms 
Act and the appellant amended the plaint confining 
his relief to the recovery of the amount paid under 
the contract, which reduced the valuation of the suit 
to Rs. 10,500. Plaintiff’s .appeal was allowed and be 
was awarded costs of the appellate Court as also of 
the Court below. 

In the decree that was prepared the costs incurred 
by the plaintiff in the lower Court were entered as 
Rs. 1,314 2 3 on the basis of the reduced valuation. 
On application by the appellant for amendment of 
decree under S. 151, C. P. Code, 

field, that so far as the decree in appeal was con¬ 
cerned, R. 35 (3), O. 41, C. P. Code, did not state that 
the amount of costs in the suit was to be specified 

in it. 

( 2 ) Since the Appellate Court had given a decree 
with a direction that he was to get his costs of the 
Couit below, the only thing that was required to bo 
done was to give efleet to that direction and the only 
way in which the office could give effect to that 
direction was to take the amount of the plaintiff’s 
costs in the Couit below as stated in the decree of 
the lower Court itself. 


7 -O. 42, R. 1 (Allahabad) and S. 122 — Allahabad 
High Court Rules, Chap. 9, R. 8 —Rule prevails over 
O. 42, R. 1—Constitution of India, Art. 225. 

Rule 8 of Chap. 9 of the Allahabad High Court' 
Rules was made in 1952 in the exercise or powers 
conferred on the Court under Art. 225 of the Constitu¬ 
tion. The rules prevail against Pule 1 of O. 42 which 
was made in 1948. 1965 All W R (IiC) 22. 

O. 42, R. 1 (Allahabad) — Omission to file docu¬ 
ments except decree not fatal to presentation of 
appeal—No objection raised on behalf of High Court* 
-High Court must be deemed to have cispensed 
with tiling of document. 

The omission to file any of the documents except 
the decree appealed from is a defect which relates to 
form only. Jt is not fatal to the proper presentation 
of appeal. It is open to the Court at the time of tho 
filing of the appeal to insist upon any particular docu¬ 
ment beiDg tiled or to dispense with it. Where no 
objection was raised on behalf of the High Court 
when the memorandum of appeal was filed in open 
Court, it would be unfair to penalise the appellant* 
for the omission of which the Court had not taken 
notice at the proper time. In such a case the Court 
must be deemed to have dispensed with the filing of 
the document. The position would however be diffe¬ 
rent if the decree appealed from was not filed because 
this Court has no discretion in the matter to dispense* 
with a copy of the decree. AIR 1947 Cal 07, Rel. on. 
1965 All W R (IIC) 22. 

-O. 42, R. 1 (Allahabad), Ss. 122, 123, 124- 

(Allahabad High Court) Rules of Court (1952 , Chap. 

9, Rr. 21 (1). 8 — I etters Patent (Allahabad), Cl. 28- 
Limitation Act (190S), S. 5—U. P. Zamindari Aboli¬ 
tion and Land Reforms Act (1 of 1951), Ss. 33 l> 
332-B—Reference of issue to Civil or Revenue Court- 
Second appeal—Procedurt—Memorandum of secono 
appeal—Need not be accompanied by a separata cops 
ot finding* if papers detailed in Chap. 9, R. .jT ’ 1 
Rules of Court, 1952, are filed—Copies not died wit-.** 
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in limitation — Application under S. 5, Limitation 
Act, to excuse delay necessary—Power of Registrar to 
grant time for filing copies on oral request can be 
availed of. AIR 1961 All 595 (597, 59S) (Prs 8, 14, 
16, 17). 

-O. 42, Rr. 1 and 2 (Andhra Pradesh) —Second 

Appeal to High Court—Power to dispense with filing 
of printed copies—Provisions in O. 41, R 1 — Eliect 
of — Type written copies cannot be permitted to be 
filed in place of printed copies of udgment See Ibid, 
O. 41, R. 1 . (1965; 2 Andh L T 367: AIR 19t>6 Andh 
Pi a 181. 

—O. 42. R. 1 (Cal)— Scope—Objections to finding 
of fact in second appeal. See Ibid, S. 100. AIR 1954 
Cal 90 (DB). 

-O. 42, R. 1— S econd appeal dismissed summarily 

without notice to respondent — Dismissal cannot be 
assailed when its admission would have merely pro¬ 
longed litigation. See Ibid, O. 4L, R. 11 . 1961 M P L J 
(Notes) 189* 

-O. 42, R. 1 —Appeal-Order rejectir g application 
for restoration is not a decree — No. L. P. A. lies — 
Letters Patent (Nag) Cl. 10 . See Ibid, S. 2 ( 2 ). 1952 
Nag L J (Notes) 28 (DB). 


copies of judgment cannot be dispensed with in such 
a way as to allow typed copies to be filed in their 
place. Unreported decision in C. M. P. No. 9866 of 
1960, D/- .3-1* L901 (Andh Pra), Followed. 

Obiter :—The power of the Appellate Court to dis¬ 
pense with copies of the judgment on which the 
appea) is founded is not positively given by O. 41, 
R- 1» Civil Procedure Code, but is only relerred to in 
O 41, R. 1, as exis r ent even independent of O. 41, 
R. 1. So that, unde; O. 42. Civil Procedure Code also, 
the High Court has power to dispense with copies of 
the lower Courts’ judgments in suitable cases. Also 
held that this is not a fit case f"r dispensing with 
copies of judgment altogether or of printed copies in 
particular (1965) 2 Andh W R 472 : (J005) 2 Andh 
L T 307 : AIR 1966 Andh Pra 181. 

“—O. 42, Rr. 2, 1,0. 41. R. 1; O. 41-A, R. 1, O. 43. 

R- 1—Second Appeal to High Couit — Power to dis¬ 
pense with filing of printed copies — Provisions in 
O. 4 I, R 1— E feet of —Type written copies cannot bo 
permitted to be filed in place of printed copies o^ 
judgment. See Ibid, O. 41, R. 1. 1965 2 Andh L T 
367 : AIR 1966 Audh Pra J8L 

ORDER 43, RULE 1 


O. 42, R. 1 and O. 41, R. 22 — Second appaal — 
Respondent's right to contest finding of f act. 

O. 42, R. i, C P. Code, provides that the rules o 
O 4L, shall apply, so far as may be, to appeals froa 
appellate decree. O 41, R« 22 which allows the res 
pondeat to support the decree on any of the ground 
deoiued against him in the Court below, is a ruU 
governing first app als wherein questions of fact a 
well as la.v can be agitated. Thi> rule applies “so fai 
as may be” to appeals from appellate decrees, li 
clearly means that if any other provision prohibit? 
him from agitating any of the grounds he would noi 
he able to support the dterce on those grounds 
8s. 100 and lOi, C. P. Code, lay down such prohibi- 
tion. What these sections permit the Court of 
second appeal to do is to set aside that decision 
which comes within the provisions of Cls. (a), (b) or 
(c) of S 100 and no other decision. So a Court ol 
second appeal cannot interfere with a finding of fact 
either at the instance of the appellant or at the 
instance of the respondent if there is evidence tc 
support it. It follows, therefore, that a respondent in 
second appeal is not entitled to support the cecree 
of the first appellate Court by contesting a finding of 
fact of that Court. Per My i Bu, J in AIR 1939 Rang 

?n^P ls r s ; [°7V * L , R 17 Cal 291 (P c ); ILR 18 Cal 23 

(PC); ILR 19 Cal 249 (PC) and A1R19L8PC92, 
Referred to.; ILR (1951) Nag 301: 1951 Nag L ] 167- 
AIR 1951 Nag 8 (9)(Pt C) (Pr 5). 

® C. 42, R. 1—Plea of limitation not raised in 
grounds of second appeal, if can be allowed at stage 
ot hearing before Full Bench. See Ibid, S. 100. AIR 

1965 Punj 415 (FB). ' 

~0. 42, R. 1— Limitation—Second appeal presented 
without copy of judgment appealed against - Copy 
filed after limitation—Time taken, for obtaining Trial 
Court s judgment, if can he excluded under S. 12, 
Limitation Act See Limitation Act (1908) S 10 
AIR 1955 NUC (Punj) 2516. ' h 


ORDER 42, RULE 2 (Andh.Pradesh) 

--- O. 42, R. 2 (Andh.Pradesh)—O. 42, R. 2 read 
with S. 151—Second Appea! to High Court— Power 
of Court to dispense with printed copies of judg¬ 
ment and to receive typed copies instead. 3 

Held, that printed copies of the judgment had to he 
filed an i that typewritten copies of judgment were 
not sufficient to meet the requirements of law. Printed 


SYNOPSIS 

(Civil P. C. (1908), O. 43, R. 1.) 

1. Scope. 

2. Orders which are not appealable. 

3. Clause (a) Order under O. 7, R. 10. 


4. Clause (c)-Order under O. 9, R. 9. 

5. Clause (d)—Order under O. 9, R. 13. 

6 Clause (s) — Order under O. 10, R. 4. 

7. Clause (f)—Order under O. II, R. 21. 

8. Clause (ii) <J & K) - Order under O. 20, R. 11, 
fixing instalments of decretal amount 

9- Clause (j/ —Order under O. 21, Rr. 72 or 92. 

10. Clause (]<) — Order under O. 22, R. 9. 

11. Clause (I) —Order under O. 22, R. 10. 

12. Clause (in)-Order under O. 23 R. 3. 

13 Clause (nn)— Order under O. 33, Rr. 5 or 7. 

I f. Clause (o) — Order under O. 34, Rr. 2, 4 or 7. 

15. Clause (q) - Order under O. 38, Rr. 2, 3 or G. 

16. Clause (r) — Order under O. 39, Rr. 1, 2, 4 or 10' 
17- Clause (s —Order under O. 40, Rr. 1 or 4. 

See also ibid, O. 40, R. 1. 

IS. Clause (t)—Order under O. 41, Rr. 19 or 2 L 

19. Clause (u) Order under O. 4], R. 23. 

See abo Ibid, O. 41, R. 23. 

20. Clause (w)—Order under O- 47, R. 4. 


L Scape. 

© —O* 43, R. 1— Scope of. See Ibid, S. 11. AIR 
1964 S C 993. 

-0.43, R. 1—Second Appeal to High Court — 

Power to dispense with filing of printed copies— Pro¬ 
visions in O. 41, R 1- Effect of—T> ps written copies 
cannot he permitted to he Sled in place ol printed 
copies of judgment. See Ibi J, O. 41, R. 1. (1965) o 
Andh L T 367 : AIR 1966 Andh Pra 181. 

-0-43, R. 1—Order under S. 19-A, Madras Agri¬ 
culturists Relief Act (4 of 193S) —Appeal from, not 
competent under Civil P. C., S. 104 or O 43. See 
Debt Laws — Madras Agriculturists Relief Act (4 

J93S), S. 19 A (4) and (5). AIR 1955 N U C (Andhra) 
1767* 


0.41.R.I— Scope and interpretation — Order 

fixing standard rent pissed in suit consolidated wit h 
rent application under S. 11 — Order is appealable 
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See Houses and Rents — Bombay Rents, Hotel and 
Lodging Home Rates Co ttrol Act (57 of '947), 

S 29 (1) (b), Proviso, Clause 3 (As Added by Act 61 
of 1953) and Ss. 1. and 29 (3). (1964) 5 G j L R 982. 


O' 4 J, R. 1 — Scope — Order holding that Court 
has jurisdiction to try suit — Order neither a decree 
nor an order — Not appealable — See Ibid, S. 2 (2) 
A R 1957 Cal 135 <DB». V 


" O. 43, R. 1—Scope of —Decrees and orders under 
the Hindu Marriage Act—Right of appeal is provided 
by S. 28 itself Reference to Civil Procedure Code 
not necessary — Order granting alimony under S. 25 
—Appeal lies under S. 28. See Hindu Marriage Act 
(1955), S. 28 AIR 1961 Guj 202 (DB). 

-O. 43. R. 1- Interlocutory orders—Appealable or 

revisable —Only decree and order* such as are appea¬ 
lable under S. 104 and O. 43 of Civil P. C. are appea¬ 
lable Order direc ting parties to b? present for exa¬ 
mination is revisable and not appealable. See Hindu 
Marriage Act (1955), S. 28. AIR 1965 J & K 88 (DB). 

O. 43, R. 1—Interpleader suit — Addition of 
defendant —Appeal. See Ibid, O. 1, R. 10. AIR 1958 
Ker 304 ^DB). 

-O. 43. R. 1 - Dismissal of appeal — Application 

for restoration rejected — Appeal to High Court — 
Maintainability 1958 Ker L R 829. 

0« 43, R. 1 — Scope — Suit instituted under 
Gwalior Civil P C.— Order passed after new C ivil 
l 5 . C. came into force — Appeal — Co ■ petencj*. 
See Ibid, S. 104. AIR 1955 NUC Madh B) 4888. 

-O. 43, R. 1 -O rder adding party as legal repre- 

senta‘ive—Appeal. See Ibid, S. 104—AIR 1955 NUC 
(Maclh R) 4864 (DB). 

O. 43, R. 1 - Order adding pirty as legal repre¬ 
sentative o{ deceased pirty—Appeal, '-ee Ibid, S. 104. 
AIR 1955 NUC (Madh B) 1326 (DB). 

O. 43, R. 1 — '-cope—Order appointing Commissio¬ 
ner to ascertain mesne profits — Second appeal. See 
Ibid, O. 20, R 12. (1958) 1 Mad L J 99. 

' O. 43, R* 1— Application for divorce and dama¬ 
ges under S 13 of Hindu Marriage Vet—Dismissal- 
Appeal — Court-fee payable on memorandum of 
appeal. See Court Fees Act (1870), Sch I, Art. 1. 
AIR 19^2 Pat 489 (DB). 

— O. 43, R. I— Order under apoealable provision 
wrongly passed — Order is aopealable — Refusal to 
entertain a >peal is revisable. See Ibid, S. 115. AIR 
1953 Sau 76. 

2. Orders which are not appealable. 

•-O. 43, R- 1—Execution —Decree- holder apply¬ 

ing for adjournment to take recessary steps — Court 
refusing to adjourn and dismissing execution by same 
order—Subsequent order under S 151 re toring exe¬ 
cution case —Propriety of —Order is nei her appeala¬ 
ble nor revisable. AIR 1953 S C 23. 

-O. 43, R. 1 — Order setting aside execution sale 

on ground that decree-holder purchase*- had not taken 
permission of executing Cou*f for set off and direc¬ 
ting a re sale falls under O. 21, R. R0—Order is not 
appealable. AIR 1951 Ajmer 103 (2) (104) (Pt A) 

. <Pr2;. 

-O. 43. R. 1—Order under S. 8, Arbitratian Act is 

not appealable. See Arbitration Act (1940*, S. 39. 
AIR 1965 All 269 (DB). 

-O. 43. R. 1 —Dismissal of application under S. 8 of 

U P. Act 13 of 1940 - Nature of—Not appealable—See 
Debt Laws—U P. Debt Redemption Act ('3 of 1940), 
S.8. AIR 1953 All 7*'8 (DB). 

-O. 43, B* I — Order refusing extension of time 

to furnish security for stay of executian and directing 
sale—Not appealable — See Ibid, S. 47. AIR 1951 
Assam 147 (DB). 


* O. 43, F. 1 — Order under S. 140 — No appeal 
lies. See [ lid, S 146. AIR 1950 Cal 376 (DB). 

- O. 43, R. 1 — Appeal preferred to District Judge 
from interlocutory order made by trial Court in suit 

— Application made in appeal praying for interlocu¬ 

tory order — Application dismissed — Nature of such 
dismissal order—Appeal preferred to High Court 
from dismissal ord r — Appeal held barred under 
S. 104 — High Court refused to convert th ■* appeal 

into revision. See Ibid, S. 104 (2). AIR 1964 Ker 23- 

■ O. 43, R. 1 — Death of plaintiff — All possible 
legal representatives imple<ded — Question as to who 
are l P gal representatives determined at stage of judg¬ 
ment Propriety of procedure followed — Suit dis¬ 
missed — Appeal — Competency — Decision as to 
who are Iegd represen atives given only in judgment 
Canno' ba interfered with in appeal from decree — 
Interpretation of decree. See Ibid, S. 105. 1963 Ker 
L J 1184. 

—O. 43, R. 1 — Applica'ion under O. 9, R. 13 dis¬ 
missed for default — Application for its restoration 
under S I’l, Civil P. C. — Dismissal of latter appli¬ 
cation - Order not appealable. See FbiJ, S. 141 4IR 
1955 NUC (Madh R) 3000. 

O. 43, R. t — Re*t oraion application rejecte l — 
Appeal allowed Revision held not maintainable. 
See Ibi I, O. I l R 21 AIR 1955 NUC (Madh B) 66. 

—~ O. 43, R. 1 — Partition suit-Persons entitled to 
maintenance impleaded as defendants — Sut h persons 
are only nroper arties and not necessary parties — 
Order striking out names of such persons is not a 
decree and he»ee non-appealable. See Ibid, O 1, R 10. 
AIR 1964 Madh-Pra 234 (DB). 

-O. 43, R. 1 — An order regarding service noti:es 

or one for fixing orioe in sale is not a ju bcial order 
nor does it affect the rights of the parties — Such 
orders under O. 21, R. 0 H are not appeala >le. See 
Ibid, S. 47. 1963 VI P L J (Notes) 165. 

- O. 4 1, R. 1 — Counsel present but not ready to 

argue and praying for adjournment — Adjournment 
refused and appeal dismissed - Dismissal is under 
S. I5i — Restoration can only he under S 151 — 
No appeal agRnst dismissal of application for 
restoration lies but only revision is comoetent. See 
Ibid, O 4!, R. 19 1962 M P L J (Notes) 158. 

-O. 43, R 1,0 8, Fr. 1, 10—Failure to file writ¬ 
ten statement after service of summons — Further 
time refused and suit decreed — Rule 10 does nut 
apply — No appeal lies under O. 43, R* 1* 

Where a defe » iant enters his presence through a 
pleidei but f liIs to file his written statement in spite 
of several adj turnments for that purp se and the suit 
is decreed, i he judgment of t he Court is not one under 
R. 10 of O 8 and as such no appeal lies against it 
under O. 43, R. L AIR 1945 Mid 299 and A'R 192o 
Oudh 507, Rtl on (’59) 55 Mys H^R 295. 

-O. 43, R 1 — Order under O 22, R. 5 refusing 

to bring < n recorl appellant as I* gal represent dive—- 

No appeal See Ibi \, S. 2 (2). MR ’953 Nag 28 (DB). 

-O. 43, R- 1 Adoption by widow — There is no 

blood relationship between widow and her 4 j p sens 
within the mea< ing of S 11 (i) Hindu Adoption-an 
Munteiunce Act Court not deciding 9 l!es l ® 
as to who was legal representative of ~ 

ed plaintiff under O. 22, R. 5, Civil P- C. ' _ 

1 i able to be set aside un ler S. 115 (b), Civil , 

Court not considering provisions of Ss. 16, ", ,! n . i 
Adoptions and Maintenance Act — Order held w 
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to be set asHo under S. 115 (e), Civil P. C. — Order 
under O 22, R 5, Civil P. C. does not amount to 
decree and not appealable Order holding suit 
abated held did n t amount to decree and was not 
res judicata* See Hindu v options and M nntenance 
Act 1 1956). S. 8. AIR 1964 Oris a 136 (DB). 

- O 43, P. 1. O 21 R. 8 ‘ — Sale under Partition Act 

(1893) — Application under O. 21 R. 89 for setting it 
aside dismissed — Appeal hv aggrieve 1 person under 
0.43,R l n«>t competent. AIR Im 59 Punj 12*, Foil 65 
Punj L R 638: ILR v l963) 2 Punj 665: AIR 1963 Punj 
531 (Pt A) (Pr 4). 

- O 43 R. 1 — Order reje.tiig application that 

proceedings ceased to be under the Rt-nt Control \ct 
— Order not within the ambit of aopealable orders 
as mentioned in O 43, R. or S. 104 of Civil P. C. 
See Ibid, S. 104. AIR 1962 Punj 369. 

O. 43, R* 1 — Scope — Scheme for manag^me* t 
of Synagogue frame i by decree of Court Clause 
providing f• r appeal to Court from re.solut ons of 
general body — Or er of District |u gn d clining to 
interfere with resolution — Apoeal to High Court — 
Not competent. *IR 1952 Trav- o 35 (DIP, 


3. Clause (a)—Order under O. 7. P. 10. 

- O. 41 R.l (a) Order returning plaint for pre 

sentation to pr *per Court—App al against such ordei 
cann* t construed to he one un 'er "9 * A, Co rt 
lers Ac» — Appeal lbs under S. 04, < 9 il P. C.. rea 
with O ^3, R 1 (a). See ' ourt-fees \ct (1^70) (U P 
Amendment), S. 6A. 1956 AH VVR II r ) 699. 

~ O* 43, R 1 (a 1 — Order directing return of M 1 ai» 1 
15 api eatable - Revision agaimf such or ‘er is incom¬ 
petent. See Ihii, O. 7, R. 10. 1964 M P L J (Nates 

i'Jdi 

* T^‘ 43, P. 1 (a) - Appellate Court directing plain! 
t? he returned to plaintiff for presentation to proper 

yourt on ground that trial Court hid n> pcuniirv 
lurisdichon to tr\ suit — Cas is governe I by O 7 

AT« 0 ,aCal. W ''.l' °‘ 43, R 1 < a '- Sec fwJ.O. 7, K 10. 
AIR 19o9 Madh-Pra 25 x 


• * R 1 “7 SlHt ^ or damages and for account 

instituted a» M where part of cause of action arose - 
riea that mit being tor accounts it should have beer 
'instituted at C where account books were kept - 
i lamt returned for presentation to proper Cou»t - 
VVhih returning plaint Court giving findings on *omi 
ot issues-—Return of plaii t hel « not proper Finding 
on othe; issu-s not forming part < f decree funs 
diehon of appellate Court confined to or ter returning 
plaint See Ibid, s 2d (c). AIR 1963 Mad 30 (DB.. * 

O. 4 3, R. I (a) - Original petitions — Orders oi 
~ Appvdl. See Ibid, S. 141, AIR 1953 Mad 417. 


O. 43 P. 1(a) Appeal from order returnin 
memorandum of appear 

v* /■% 4 * an order of a Cou t of anoea 

jeturmng a memorandum of appeal lor ore-ertatm 
to the proper four, AI1U9I8 \ I 152; 5 C.l 5 J-; 

Hel, on. A lit 1954 Pat 2f)(> (291) fpt li i l-r 7 (mp. 

Z7 a °j;y 1(a).0.41, R. 23,0 6.R 17-Applicatir- 
tor a ,.emlmeut or pk,,.! presented when both si le 

nail fumishe I their evidence and the ca-e was hel. 
for arguments — Application rejected — PJ a r ,t re 

lected under O. 7. R U-Or.ler set aside j n a .mea 
nd case remand.d wish direction to allow amend 
me.t and to proc.e.1 with case —Appel again* 

appellate order - Order 4 . R 25 applie I ami a 

appeal would he under O 45 R I (,| Case law re 
viewed. II R (1H5‘J 6 Raj 144 : I93<> R.j L W 183. 

-—0.45 R 1(a) -Appeal from order r.-turnim 
mem"ra'i him <d appeai. see Ibid, S. Iu7 (2) All 

19o4 Raj 191 <DB>. ’ An 


4. Clause (c) - Order under O. 9, R. 9. 

— O 43, R I (c) — Orders dismissing for default 
applications for restoiatnm of applications under 
O b, Rr. 9 and 13—No appeal. See Ibid S. 141. AIR 

1961 All 561. 


-O. 43 R. 1 (c) and (cl)—Scope-Order dismissing 

pet'tion for restoration of an applhnrion to s* t aside 
dismissal of su t— Whether appealable — Jurisdiction 
—Appeal incompetent — ( ourt oiiit rta n ng ilie appeal 
— No bjeetiou raised Jurisdiction, if given thereby. 

Under the provisions of O. 43. R.l, Civil F. C , an 
appeal lies from an order r( fusing to set aside the 
d smissal < f a suit and an order rt fusing to set atade 
an ex parte decree. No appeal is provided for from 
an order dismissi. g an application which i> for resto¬ 
ration of an application for setting aside the dismissal 
of a suit or an ex p<rte decree. A right of appeal 
cannot be claimed by virtue of S. 14 i. Civil P. C., 
when O. 4 , of th<- Code m ikes no provision f'*r such 
an app al. Where no right of appeal exists but no 
objec t ion is taken to the jin is’diction of the appellate 
Cou rt, it cannot be c nsidered that any consent 
(implied thereby> cm cure the d'-i-ct “r give that 
C ourt juris diction to deal with the appeal. (19G3) 1 


An W R | 14 

— O. 43, R 1 (c) — Order dimisdng for default 
applica ion i r restoration — App al. See Succession 
A« r , 925), S. 268. AIR 1955 N U C (Assam) 585 


(Di3). 

-O 43, R t (c*)— ^pplicatior ! -r stay of execution 

of dec et — \ itnre of proce dings Not an execution 
procee'R.ig — Dismissal f appl cation for default —• 
O 9, Civ d F. C. applies — Disnis-al of restoration 
a pphe Pirn —R- medy lies bv v ay (lap eal and not 
by fresh application. See Del/ lows—-M P. Tem¬ 
poral P, stpmement of Execution of Decrees Act 
(5 of 195fii S 3 tli. AIR 1961 Bom 232. 


-O. 43, R 1 (c) — Application under O. 9, R. 9, 

dimiis^ec b*r default — Appeal. See Ibid, O. 9, R. 9. 
AIR 1958 Him f ra 9. 

-O. 4.3, R. 1 (c) — Application to restore suit dis¬ 
missed for default — Another application to restore 
the first application — Court has power under S 151 
to res'ore the second application — No appeal lies 
under (). 43. R. 1 (c). See Ibid, S. 151. AIR 1963 
J and K 12 (DB). 


-O. 4 3, R. 1 (c) — Application for restoration of 

application for restoration of suit, dismissed on 
gr< uud of limitation—Appeal against dismissal is not 
mail tab.able. See Ibid, O. 9, R. 9. M BLR 1955 
Civ I 681 

— O 43, R 1 (c)—Applirabilit\ Rent Controlling 

Authority refusing to se h aside dismissal of suit for 
default — Appeal See Houses and Rents—Madhya 
Bharat A commodation Control Act, S. 11. 1961 

M P I (Notes 29. 

— O. 43, P. 1 (c) — Order dismissing in default 
application for setting aside ex parte decree — Appeal. 

No appeal Ins under 0.43, R. 1 (c* of the Civil 
F. C. against an ord- r dismissing in default an ap¬ 
plication 9>r setting aside an cv parte decree AIR 
1932 Nag 10 l, Rel on. 1958 M P L J (Notes) 163 


O. 43, R. 1 (ct and S. 115 — Order dismissing 
restoration application in default — Revision. 

An order dismissing a restoration application in 
def aadt is not anpeal able, hut is only revisahle AIK 
1932 Nag 101, Foil. 1958 M P L J (Notes) 149.’ 

— O. 43. R. 1 'c) — Order v> fu ing to restore to file 
an election petition dismissed for default — No appeal 
lie*. See Municipalities—C. P. and Berar Munici¬ 
palities Act. S. 20-A. 1951 Nag L J (Notes) 128. 
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® O.43, R. 1 (c)—Order rejecting default, appli¬ 
cation under O. 9, R. 9 or R. 13 — Appeal. See Ibid, 
O. 9, R. 9. AIR 1959 Pat 121 (FB). 

O. 43, R 1 (c) — Application under O. 9, R. 9—. 
Dismissal for default—Appeal. See Ibid, S. 115. 1957 
Pat L R 307. 

~ O. 43, R. 1 (c) and O. 9, R. 9—Order dismissing 
for default application for restoration of suit — 
Appeal. 

No appeal lies against the dismissal of an applica¬ 
tion for restoring to file an application which was 
dismissed for default and which was itself filed for 
restoring to file a suit which was also dismissed for 
default. O. 43, R. 1 (c), Civil P. C , gives a right of 
appeal from an order refusing to set aside the dis¬ 
missal of a suit. It cannot be read so as to include an 
order dismissing an application for restoration of a 
suit dismissed for default. A l R 1947 Bom 328, Foil.; 
AIR 1937 Ouih 344, Not foil. 3 Pepsu L R 52 : AIR 
1951 Pepsu 82 (83) (Ft A) (Pr 3). 

-O. 43, R. 1 (c) and O. 9, R. 9 — Order d imissing 

for default application for restoration of suit — 
Appeal. 

Whether an application for restoration of a suit is 
dismissed on merits or default, an order rejecting an 
application for an order to set aside the dismissal of 
the suit is necessarily one under O. 9, R. 9, Civil P. C. 
and an appeal theref ore lies under 0.43, R. 1 (c), 
Civil P. C. AIR 1951 Pepsu 31 (Pr 1). 

O. 43, R 1 (c)—“In a case open to appeal.” 

A order dismissing the petition for restoration of 
the suit is not open to appeal. ILR (1951) Raj b 1951 
Raj L W 220. 

5. Clause (d)-Order unde? O. 9, R. 13. 

-O. 43, R. 1—Application under O. 9, R. 13 setting 

aside ex parte decree—Revision and appeal. See Ibid, 
S. 115. 1956 All W R (H C) 702. 

“— O. 43, R 1 (d) — Order setting aside an ex parte 
decree. See Ibid, S. 115. AIR 1954 Assam 168 (DB). 

• O. 43, P. 1 (d) —Application under O. 9, R. 13, 
dismissed for default— Appeal. See Ibid, O. 9, R. 13. 
AIR 1954 Assam 1 (FB). # 

• -O. 43, R. 1 (d)—Application under O. 9 R. 13 

dismissed for default—Remedy. See Ibid, S. 151. AIR 
1954 Assam l (FB). 

-O. 43, R. 1 (d) — Order rejecting petition under 

O. 9, R. 13 for default—Appeal. 

An appeal is competent against an order of rejec¬ 
tion of a petition under O. 9, R. 13, Civil P. C , no 
matter whether on merits or for default. AIR 1952 
Assam 75 (Pt A) (Pr 7). 

-O. 43, R. 1 — Ex parte decree under S. 10, West 

Bengal Premises Rent Control (Temporary Provisions) 
Act, 1950—Application under O. 9, R. 13 rejected — 
Appeal lies. See Houses and Rents—Wist Bengal Pre¬ 
mises Rent Control ( Temporary Provisions) Act, 1950, 
S. 10. AIR 1955 NUC (Cal) 1539 (l)B>. 

-O. 43, R* 1 — Ex parte decree set aside by condi¬ 
tional order—Result on uon-compl ance of condition 
automatic—Order final and conclusive—Court becomes 
functus officio and cannot extend time further if once 
it is lapsed — Su'jh Older deemed to be rejecting 
application to set aside ex parte decree — Appeal 
against the ordei is competent. See Ibid, S. 148. 1963 
M P L J (Notes) 180. 

-O. 43, R. 1 (d) — Refusal to set aside ex parte 

decree — Appeal trom — Power of appellate Court 
to stay execution decree. 


It would be open to the High Court to grant a 
stay of all dependent proceedings while it is in seisin 
oi the appeal against the order refusing to set aside 
the ex parte decree. 

In an appeal agiinst an order refusing to set aside 
an ex parte deerte it is open to the appellate Court to 
stay the execution of the ex parte decree itself, even 
though no appeal is filed against the said decree. 
(1904) ILR 31 Cal 1081 and AIR 1942 Pat 140, 
differed. (1960) 2 Mad L J 11: 72 Mad L W 806. 

O. 43, R- 1 (d) — Order refusing to set aside an 
ex parte order passed under S. 5 (7) (a) of Madras 
Hindu (Bigamy Prevention and Divorce) Act (0 of 
1949)—Appeal. 

No appeal lies to the High Court either under 
Madras Hindu (Bigamy Prevention and Divorce) Act 
(0 of 194 9) or under O. 43 of the Civil P. C., against 
an^order refusing to jet aside an ex parte order under 
S. 5 (7) of Madras Act (0 of 1949) making interim pro¬ 
vision for the maintenance and for expenses of the wife 
who had preferred a petition for dissolution of her 
marriage. Only a revision petition has to be made. 

1952 Mad W N 956 : (1952) 2 Mad L J 749 : A I R 

1953 Mad 1003 (Pr 6). 

-O. 43, R. 1 (d) — Order setting aside ex parte 

decree on condition that a certain sum was to be paid 
by a fixed date and in default application to be dis¬ 
missed—Limitation for appeal against—Starting point. 
See Ibid, O. 9. R. 13 and O. 43, R. 1 (d). A I R 1953 
Mad 360. 

-O. 43, R. 1 (cl) and O. 9, R. 13 — ‘‘Case open ter 

appeal” includes case appealable on certain grounds 

— Decree passed in terms of S. 17, Arbitration Act 

— Order refusing under O. 9, R. 13 to set aside 
cx parte decree-Appeal lies—Arbitration Act,S* 17* 

“A case_open to appeal” in the sub-rule means not 
only a case in which an appeal is always provided, 
but also a case where appeal is provided on certain 
grounds. Since an appeal would lie on certain 
grounds, under S. 17, Arbitration Act, an appeal 
under the provisions of O. 43, R. 1 (d) would cer¬ 
tainly lie against an order under O. 9, R. 13 rejecting 
an application for setting aside an ex parte decree 
passed in terms of an award \ I R 1928 Mad 969 
and A I R 1910 All 51, Foil. 1950 Mad VV N 51 % 
1950-1 Mid L J 483 : A I R 1950 Mad 295 (Pr 2). 

-O. 43, R. 1 — Appellate order setting aside ex 

parte decree — No appeal lies. See Ibid, S. 104 (2). 

A I R 1954 Nag 125. 

-O. 43, R* 1 (d)—Application to set aside ex parte 

decree—Dismissal for default—Restoration—Inherent 
powers can be invoked, notwithstanding appeal lies 
against dismissal. Q ee Ibid, S. 151. ILR (1965) Cut 
756 : A I R 1966 Orissa 24. 

-O. 43, R. 1 — Order refusing to set aside ex parte 

decree—Appeal to District Court—Court not coming 
to independent finding after discussing evidence — 
Amounts to failure to exercise jurisdiction. See Ibid, 

S. 107. ILR (1963) Cut 351- 

-O. 43, P. 1 (d) — Application under O. 9, R. 13- 

dismissed for default—Appeal. See Ibid, O. 9> R* 

A I R 1960 Orissa 176* 

•-o. 43, R. 1 (tl) — Order rejecting for default 

application under P. 9 or R. 13 of O. 9 , 

Maintainability. AIR 1918 Pat 612 and All 
Pat 335. Overruled. See Ibid, O. 9, R. 9 AIR 
Pat 121 (FB). . 

-O. 43, R. 1 (d) - Reference for arbitration by aU 

parties including minor—Decree on award . PP _ 

tion on behalf of minor for setting aside d 
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Application rejected — Appeal—Maintainability. See 
{bid, O. 9, R. 13. AIR 1956 Pat 2S (DB). 

-O. 43. R. 1 (d) — Arbitration Act (19-10) S. 17 — 

Decree under, in absence of defendant cannot be said 
to be ex parte — Not open to appeal for purposes of 
O. 43, R. 1 (d) Civil P. C.—Revision lies — Principles 
of O. 9, R. 13, Civil P. C., can however be applied to 
such decrees. See Arbitration Act (1940), S. 17. A I R 
1962 Raj 12. 

-O. 43, R. I (d) and S. 115 — Application under 

R. 13 of O. 9 —Conditional order — Subsequent order 
dismissing application — Appeal. 

On 15-2-1952 the Court passed a conditional order 
allowing an application to set aside an ex parte decree 
on certain terms. The master was put up agiin on 
25-3-1952 and the Court pished an or ler actually 
dismissing the application on that day. The appli¬ 
cant having appealed against the order of 25 3-1952. 

Held, that in the circumstances, the real order was 
the order of 25-3-1952 dismissing the application 
and, th erefore, an appeal lay from that order. 

Held, further that, even if no appeal lav, a revision 
would lie from the order of 15-2-1952 if that was 



(Prs 4, 5) (DB). 

—O. 43, R. T— Conferment of power on receiver — 
Direction of Court distinguished from — Appeal, 14 
Ind Ca? 277 (Mad); 17 fnd Cas 849 (Cji); A f R 1942 
Pat 5 and AIR 1948 Mad 4"2. Disse.it. See Ibid! 
O. 40. R. 1 (d). A I R 1953 Raj 121 (DB). 

O. 43, R. 1(d) — Rules under Travancore Nair 
~~ Rule IS—Order refusing to set aside ex parte 
°rder dissolving marriage—App al under provisions 
of Civil P. C.—Maintainability—See also Trav 

Nair Act (2 of 1100), S. 7 (b). A I R 1953 Trav 
\DB). 


ancore 

• Co 37 


6. Clause (c) — Order under O. 10, F. 4. 

-O. 43, R. 1 (e) — Order under O. 10, R 4 (<>) _ 

mrr a 7o See Ibid> °- 10, Ul4 (2) ‘ (1957 > All W R 

7. Clause (f)_Older under O. U t R. 21. 

43, R. 1 , O. 17, Rr. 2 and 3 — Scop 3 — Order 
under O 11, R 21 -Appeal. See Ibid, O 17 R % 
A I R 1958 Andh Pra 450 (DB). ' 2 ‘ 

“ .°* R ‘ 1 IL R- 21 and S. 105 — Appeal 

agarnst order under O.ll, R. 21 after disposal of 
suit—Maintainability. 

Order 43 R. 1(f), confers a right of appeal against 

?i7hU OT Sed , r der ,° V' R -2 l - An a 'ditional 
right u conferred by sub-s. (1) of S. 105, Civil P. C 

and a bngant without filing an apped from the order 

may in an appeal from the decree challenge the order 

as erroneous. The right of appeal conferred by O. 43, 

R. 1 (f) is not cut down by S. 105 (1) The right does 

not cease although a decree has subsequently been 

passed an 1 although no appeal has been filed from 

(lent Toon Ihp'n ‘ 1™™° <Iis . p0sin ,g o( the suit is depen- 
lent upon the order passed under O. 11, R 21 and if 

the oroer is set aside in appeal, the decree will s and 
superseded. I L It (1957) 5 Cal 167. 

!V ' m ~ Order under S. 14, W. B. Pre- 
nises Kent (.-ntr 1 Act if appealable — Revision—See 

teYS ofuf-m Tt Be, A ,eiil Premises Rent Con. 
53S3. 7 f 1J °° ’ S 1-R A 1 I! 1955 N U C (Ca!) 

nort2i t ?i R- 1 A ~ strikir ‘K olF defence pur¬ 

ported to L>e made under O. 12, R. 21—Order without 


jurisdiction —Appeal 
1957 Raj 367. 


See Ibid, O. II, R 21. AIR 


8. Clause (ii) (j and K)—Order under O. 20, 

R. 11, tixing instalments of decretal amount. 

-O- 43. IT 1 (ii) and O. 20, R. 1 1 (2) (Jammu and 

Kashmir) — Order refusing instalments — Appeal- 
ability. 

Both the orders fixing instalments or refusing to fix 
instilments for the payment of the decretal a nount 
by tire executing Court would be made under sub- 
r. (2) of R 11 of O. 20 and an order under this sub¬ 
rule would be at pealable under O. 43,R. 1 (ii) (Jammu 
and Kashmir), if it is passed without the consent of 
the parties It would be doing nothing short of viol¬ 
ence to tire language ol sub r. (ii) of R J of O. 43 
(fammu and Kashmir to confine its application to 
those orders alone by which fixation of instalments 
for payment of the decretal amount is mule. 12 J & 
K L R 131 : A I R 1954 J & K 39 (Rr 2) (DB). 

9. Clause (j)—Order under O. 21, Rr. 72 or 92. 

O. 43, R* 1 (j)—Scope—Execution sale—Purchase 
money-- No deposit within time prescribed by O. 21, 
R. 85— Sale set aside and re-sale ordered—Appeal and 
no revision lies. Sec? Ibid, S. 47. AIR 1957 All 55S. 

-O. 43. R. 1 (j); O. 21, R. 92 — Order under R. 92 

of O 21, men 1/ t< reeting judgment-debtor to furnish 
security — No order dismissing the application for 
non compliance with the direction, passed — Appeal 
against order parsed i> incompetent. (1963) 2 Andh 
W R 127: (1963) 2 Andh L T 70. 


O. 43, R* 1 (j) Dismissal of application under 
O. 21, R. 90 tor failure to deposit sde warrant 
amount — Appeal See rbid. O 21, R. 90, Proviso 
(Mad.) AIR 1959 Andh IVa 667 (DB). 

~0. 43, R« 1 (j) Scope — Order refusing to set 
aside sale — Decision with material irregularity_Re¬ 

vision—Competency—See Ibid, S. 115. AIR 1957 
97 (DB). ‘ * 

O. 43, R. 1 (j) — Order dismissing application 


under 0.2', R. 90 — Consequential oider ol confir¬ 
mation of sale follows— Appeal against such order 
incompetent See ibid, S. 47. 1964 Ker L T 720. 

-O. 43, R. 1 (j) — Preliminary decree for partition 

— Private sale held by Commissioner at direction of 
Court for division of sale proceeds amongst sharers— 
Whether appeal or revision lies. See Ibid S 115 
1962 M P L J 872 : 1963 Jab L J 52. * 

-O. 43, R. 1 (j)-Order refusing to set aside sale— 

Second appeal not maintainable whether the order is 
passed by civil Court or Revenue Officer. See Ibid 
O. 21, R. 90. 1952 M P L J (Notes) 321. 1 

O. 4 3 R. 1 (j) and O. 21, R. 92 — Appeal chal¬ 
lenging auction sale — Auction-purchaser is necw 
sary party— Omission is fatal. 

Three houses belonging to the petitioner were sold 
in auction for arrears of income-tax. Petitioner ap¬ 
plied for setting aside the sale on the ground that 
there were material irregularities in conducting the 
sale. The application was rejected by Deputy Coin 
missioned Petitioner filed an ap 'eal before the Board 
of Revenue in which he impleaded only the Stite 
Government. Subsequently he sought leave to ini 
plead the auction-purchasers as responder ts to th^ 
appeal. The B >ard held that the auetiaa-purchasers 
were necessary parties to the appeal and they havh * 

not been rmpleaded within time, the appeal was dis- 

Held, that in view of (he express 

Order 21 R Q9 (9) run 1 p r - . . P r °viuOn i n 
urcier -l, n. U- (Z), Civil I . C., enjoining the exeeut 

mg Court to give a notice to the parties affected'. 
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including the auction-purchaser, it was not necessary 
for the judgment debtoj to men ion the name of the 
auction- purchaser in the formal array of parties. That 
did not however, imply that he was not a party to 
the proceedings. As the auction-purchaser was vitally 
intere ted in the result of appeal he was a ne< e sary 
party. A I R 1930 Nag 5 ; \ f R 193d Lah 4"8; v I R 
1933 L h 324, Foil. I L R (1960) Madli Pra 587: I960 
M P L 1 (Notes) 233 : I960 M^C 788. 1961 VI P L J 
49: 1981 lab L J 64 : A I R 196L Madli Pra 298 (299) 
(Pr 6) (DB). 

-O. 43, R* 1 (j)—Order directing payment of sola¬ 
tium to auction-purchaser consequent on setting aside 
a sale is a ‘decree’ and falls under S 47— Order falls 
under O. 21, R. 93 ani not O 21, R. 92 — Appeal 
against the order do°s not lie under 0.43, R. 1 (j). 
See Ibid, S. 2 (2). AIR 1964 Mys 54. 

-O. 43, R- 1 (j) — Execution application — Sale in 

execution — Application by decree-holder to allow 
him to bid at sale— Disposal of execution application 
arbitrarily—Appeal—Competency of. See Ibid, O. 21, 
R. 72. ATR 1956 Mys 55 (DB). 

-O. 43. R. 1 (j) — Execution sale — Application 

under O. 2<, R. 90 disallowed — Order of confirma¬ 
tion refusing to extend time for piyrrent of decretal 
dues — Order falls under O. 21. R. 92 and cannot be 
split up —Appeal lies under O 43 R 1 fjl - Revision 
against refusal to extend time—Not .maintainable. See 
Ibid, S. 115. ATR 1962 Pat 4 0. 

-O. 43, R. 1 (i)—Scope-Or ler dismissing applica¬ 
tion under O 21, R. 90, for non-prosecution —Appeal. 
See O. 21, R. 90. AIR 1957 Pat 465 (DB) 

10. Clause (k) — Order under O. 22, R. 9. 

-O. 43, R. 1 (k)—Order refusing to set aside abate¬ 
ment Appeal. See Ibid, 0.22, R. 9. AIR 1954 
Ajmer 4 3. 

-O. 43, R- 1 (k)—Order that suit has abate! - No 

appeal lies—Appeal entertained— Second Apoeal lies 
against appellate order. See Ibid, S. 2 (2). AIR i963 
All 389. 

—-0. 43, R. 1 (k) and O. 22, Rr. 9 and 11—‘Suit’ — 
If includes appeal — Order ref using to set aside abate¬ 
ment of appeal —No appeal lies 

Order 22 R. II, Civil P. C , itself indicates that the 
inclusion of an appeal within the term ‘suit’ urder 
the provision of law is confined to the application of 
that Order only, namely O. 22. Perusal of entire 
provisions of 0.43 would indicate that no where in 
this order any provision is made to the effect that in 
this Order the word ‘suit’ sh ">uld be in*erpreted to 
incl ide an appeal. In the absence of such a provi¬ 
sion in O 43, the word ‘suit’ in O. 43, R. 1 (k) cannot 
be interpreted to include an appeal. AIR 1961 All 
527 (528) (Pr 4b 

-O. 43, R. 1 (k), O. 22, R. 9 — ‘Suit’ does not in¬ 
clude appeal. 

The word ‘suit’ occurring in O. 43, R. 1 (k), does 
not include an appeal. There is no appeal against an 
order under O. 22, R. 9 refusing to set aside an ah te- 
ment of an appeal. (1964) 5 Guj L R 160: AIR 1963 
Guj 258 (Prs 3, 4). 

11. Clause (1) — Order under O. 22, R. 10. 

-O. 43, R- I (1) — D^ath of defendant aPer preli¬ 
minary decree for partition—adopted son alio ved to 
continue as defendant — Order is under O 22, R. 10 
and not under O. 22. R. 3 or 4—Appeal lies from the 
order. See Ibid, O. 22, R. 3. AIR 1962 J & K 1. 

-O. 43, R 1 (1) - Order under O. 22, R. 10 is ap 

pealable — Order not appealed against, becomes final 
- See Ibid, O. 22, R. 10 (’63) 29 Cut L T 256. 


0 

O. 43 R 1 (I) — Devolution of part of interest — 
Application for being aided as party bv person on 
whom interest • evolved —Rejectioi of — Appeal. See 

Ibid, O 22, R.TO aud O. 43. R. 1 (i). AIR 1952 Pat 
323 (DB). 

12. Clause (m) — Order under O. 23, B. 3. 
Order recording compromise. 

- O. 43, R. 1— Party denying compromise — Court 

passing Decree in terms of disputed compromise— 
Appeal—Maintainability—See Ibid, O. 23, R. 3. AIR 
1955 All 187 (DB). 

O 43, R. 1-Order in reality not appealable. 

The mere heading of an application as un ler O* 23, 
R. 3 will not make an order passt-d upon it appeal* 
able if in substanje and reality the order be not an 
appealable order .950 All L J 642 s ILR (1951) 2 

All 176 : A I R 1950 All 396 (398) (Pt C) (Pr 15) 
(DB). 

O. 43. R. 1 m)—Order recording compromise— 
See Ibid S 96. AIR 1954 Bilaspur 4* 

; O. 43, R. 1 (m) — Recording of compromise — 
Direction deleting names of some of parties— Appeal 
—Grievance cannot be ground—See Ibid O. 23, R 3. 
AIR 195 i B'»m 569. 

-O 43, R. i-Order recording a compromise —Ap¬ 
peal —Decree a*ready pissed — Appeal from o r der is 
maintainable. AIR 1955 NUC (Cal) 2923 (DB). 

- O, 43, R. I (m)—Order recording compromise— 

Appeal — see Ibid, O. 23 R. 3. A I R 1954 J & K 54 
(DB) 

-O. 43. R. 1 (m)—Plaintiff reporting full satisfac¬ 
tion and prating for dismis-al—Order not under 
O 23 R 3—No appeal lies under O. 43, R. 1 (m)— 
Compromise—What is—See Ibid, O 23, R. 3. AIR 
1957 Madh B 14 (DB). 

-O. 43, R. I (m) —Appeal against order recording 

compromise is competent even though decree be 
pished in terms of compromise. L. P. A. 24/53 dated 
15-2 57; C. R No. 560/50, dated 4 2 59 A I ft I960 
Madh Pra 101 ami A!R 1955 All 187, Foil. 1965 
M P L J (Notes) 36. 


-O. 43, R. 1 (m) and S. 96 (3):— Order recording 

compromise Appeal. 

Sub-clause (m) of R. 1 of O. 43, C. P. Cod© 

specifically confers a right of appeal against an or ler 
recording a compromise or satisfaction and does not 

qualify it by nny restrictions or conditions as lo the 

ratu e of that order — it rray have been passed after 
conte t or without contest The order is ap ealanle 
irrespective of whether a consent decree followe i it 
or not Whereas S. 9u (3) of the Code bais an appea 
against i onsent decree no such provision * s found 
in S. 104 or in O 43, R. 1 of the Code AIR 1953 
Bom 205 and aIR 1954 Pun| 25 a Disv. from. 

M P C 187 : 1960 MPLJ419: I960 Jab L J 446 : 
AIK I960 Mauh Pra 161 (161, 162)(Pt A) (Prs 4, 5, /) 
(DB). 


- O 41, F. 1 (m) - Order recording compromise 

appealable in si>ite of passing of decree ^ eC ;!L 
cannot be sustain'd if order recording comprom 


aside in appeal. 

n appeal lies agiinst an order recording a com- 
mise under O. 23, R 3, C. P. Code eveu though a 

ree may have resulted from 'he recon ing 

ipromise. L. P. A. No. 24/53, dated 15-2-57, 

° n * • * et 

Vhere an order recording The 
le in an appeal under O. 43, R. 1 (n*) 
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the decree which was parsed in accordance therewith 
cannot he sustained. AIK 1934 Cal 840 Rel. on. 1939 
M P L J (Note*) 72 

-O. 43, R. 1 (m) — O. 23, R 3 — Ord^r under — 

Appeil—See Ibid, O. 23 R 3. AIR 1950 Mad 433 (DB). 


means of a suit. AIR 1934 Pur>j 259; A I R 1933 Rom 
205 Foil. (1901) Cur L J 140 (Punj) 

O 43, R I (m) — Scope — Order directing (hat 
decree might he passed in accordance with compro¬ 
mise n 4 filed w th me norandum — See Ibid O. 41, 
R 1. AIR 1954 P.mj 259 (DB). 


- O 43, R« 1 (m) -Appeal-Maintainability. 

When a Court has to determine whether an appeal 
lies or not under O. 43, Rule l (m) all that it need 
find out is whether the trial Court recorded or refused 
to record an agreement, compromise or satisfa tion 
and not whether it had jurisdiction to do any of 
these things. Whether it had juri diction or rot 
would certainly be relevant for the decision of an 
appeal bu^ that would be on merits. 1953 Nag L J 
141 : AIR 1953 Nag 217 (218) (Pt A) (Pr 8), 

-O. 43, R. 1 (m) —Appeal-Order recording com¬ 
promise is appealable —Appeal agamst decree not 
necessary. 

An order recording compromise is appealable. It is 
not necessary to file an apptal agaiiSt the decree. 
1952 Nag L J(Notes) 80 

-O. 43, R. 1 (m) — Suit decreed in terms of the 

compromise p titi >n —Application made subs quently 
to set adde the compromise pe ition and the decree 
passe i thereon—Such application can lie only under 
S* 151 >o ippeal lies undei O 4 <, R l (m)agiinst 
the order refuting the application - Provisions of 
(3. 23 R. o and O. 43, R. I (m' do not contr npl ite an 
appeal against an order parsed subsequently on an 
application asking Court to se> aside the order 
recording the compromise — See Ibid, S. 151. A I R 
1904 Pat 4S3 (DB). 

0.43, R. 1 (rn)—Order recording compromise — 
Review See Court-fees Act (1870), Sell. 1, Art. 4. 

AIR 1957 Pat 143. 


O. 43, R. 1, O. 23, R. 3 —Appeal, 


— i - - 

The order that the application for permission I 
compromise should be kept on the record and fin; 
order thereon would be passed at the time of th 
judgment in the s jit is not an order either recordir 
or rt fusing to record the compromise as require 
under O. 23. R. 3 and, therefore, no appeal lies again 

(pfs 3?4) r (DB). 3 B L J U 020: AIR 1955 Pat 243 Cft-y 

—-O. 43. R. 1 'm). O. 23. R. 3-Two separal 
ofappeTl CmP by °' 23, R- 3 n0 ‘ Passed-Rig] 

The mere feet th it the mandatory provision of 1 1 

contained in O 23, R. 3 is not followed in a part 

culai case and the Court instead of passing tw 
separate orders makes one consolidated order canm 
deprive the aggneved party from a light of appe 

l<nn\ he a n v ;. g l ves hiin - 1943 -1 Pcpsu L P, 32C; Al 

J9o() 1 epi u 2(i (I'r 2) (DC). 

~~0 43, R. 1 (m) — Appeal under — When open 
party Pr ° mlSe w “ l0Ut cont est-Remedy of aggrieve 

An appeal would be entertainahle under O. 4 
*'• 1 <«") cnly i‘ there has been a coi test be'ween tl 
parties in the trial Court r.gaiding whether td 
p»rtn>s had settled their differences, an 1 if a con 
promise has been recorded without any such contes 
the p oper remedy of the aggrieved party is t 
approach the Courr and allege that the compromi< 

h °} 1,1 l ^en entered into and if the Cou 

tnen refuses to take action and maintains its ord( 
regarding the compromise, the only remedy to th 
par y concerned is to challenge that compromise b 


-O. 43. R. 1 (m) — Order recording compromise. 

No appeal lies againat an order recording a com¬ 
promise where there was no contest at the time 
between the parties regarding the recording of the 
compromise, the proper reme ly of the aggrieved 
party being either to appeal against the iecree passed 
on the c >m ,r unise or to reopen the m Pter in the 
trial Court e ther hv way of review or otherwise. AIR 
1933 Rom 205. I" oil.; A I R 1936 Mad 385, Divs fom. 
ILR (1955) Punj 595 ; 53 Puni L R 440 : AIR 1954 
Puni 259 (200) (It B) (Pr Gj DB). 

-O. 41, R. 1,0 23 R. 3 - ‘Mas b?en adjusted’ — 

Agreement to reler dispute to the decision of a re¬ 
feree and to abide by his Mitement — Reft ree making 
stateme- t ba^ed on compromise between pirties — It 
eonstitut s v lid adjustment — Order dismissing ob- 
iecti ms to adj istment is appeal al le under O 43, R. I 
(m). See Ibid, O. 23, R. 3. AIR 1952 Punj 34 4 

-O. 4 3. R. I (m) — Order recording statement cf 

referee — Appeal. 

Under O. 43, R. 1 Mm, C. P. Code, an appeal lies 
from an order Mending the statement of a ief- me as 
an adjustment of the cl urns »-f thepntie*. 54 punj 
I R 1 2 : 1 I. R '105 ) Punj 248 : AIR 1952 Punj 
344 (34s) (Rrs 22, 2’) 

— 0.41 R > (m) —Omission to record compromise— 
Decree pi se ' in ceonUnce v ith compromise — 
Appeal *g 'nd-Mai 1 on dijlity. See ibid, S. 93 (3) 

Alh Ih 5.> N u C Raj) 4 41 

Order refusing to reco-d compronrse. 

-O 43, R. I — Appeal in execution proceedings — 

Comp-ornise — F ,ilure to record c mpromise —^Dis- 
mi^s-d of app-al as nugatory — Appe .1 - Maintaina¬ 
bility. See lb.d, ^ 90(3). AIR 1952 All 109. 

--O. 4 3, R 1 (m) Refusal to record compromise— 

Order set aside in appeal — Effect on ex parte decree 
passed pendi g appeal. See Ibid, O. 23, R. 3. AIR 1957 
Assam 130. 

-O. 43, R. 1 (m) Failure to pass formal order 

recording con promise — Appeal — See Ibid, O 23, 
R. 3. AIR 1954 Pep^u 4 4 (DB). 

— O. 43 R. 1 (m) — App ication under O. 23, R. 3 
dismissed for delault—Appeal. 

Order 43. R. I (m), provides for an appeal from an 
order under H 3 of 0.23, recording or refusing to 
record an agret men*- compromise or satisfaction. 
This proviso . inc udes an order dismissing an ap¬ 
plication for default R. 1 (c) of O. 43, pr wiles for 
an appeal from an order under R. 9 of O. 9, rejecting 
an application Ur an order to set aside the dismissal 
of a suit There is no ground for discrimination 
between njection of the application on merits and 
its rejection for default. aIk *959 Pat 121 iFB) 
applied. 1959 Pat L R 37 : 1**59 R L I R 1D]7 II R 3K 
Fat 587: AIR 195* Pat 319 (.329) (Pt B) (Pr lo) (DB). 

Order parsed after setting aside order recording 
compromise. 6 

— O. 43, P. 1 (m), O. 23, R. 3 and 8. l~i __ Order 
recording or refusine to r< cord compromise— Appeal! 

Reading O. 2- and O. 43 R 1 (m), it appears that 
an appeal lies gnnst an order recording <-r refusing 
to record a compromise at the time when the q-estion 
of recording cr refusing to record the same has to be 
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determined after the filing of the compromise peti¬ 
tion. The> Jo not envisage that an appeal will lie 
against an order passed subsequently setting aside 
the order recording’.the compromise. The reason is 
obvious that there is no provision under R. 3 of 
O. 23 for such an order which has to be passed only 
under S. 151. AIR 1952 Pat 48, Dissented from. 

19oS Pat L R 320 : 1953 B L j R 651 i AIR 1958 Pat 
61S (619) (Pt C) (Pr 3) (DR). 


O. 43, R- 1 — Submission to award — Defendant 
not^consenting — Recording of award as compromise 
under O. 23, R. 3 Appellate court remandirg case 
ror finding out whether parlies had^consulted to such 
recording — Order not appealable. See Ibid, S. 115. 
AIR 1952 Pat 255* 


O. 43, R* 1« (m) — Applicability — Application 
vo record compromise in appeal and for decree in 
terms — Order allowing decree passed in terms — 
— Subsequent application under S. 151. C. P. Code, 
to set aside decree on ground of fraud—Decree set 
aside and application for recording compromise 
rejected — Appeal — Competency — Order, if falls 
under S. 151 of O. 23, R. 3. See 1 bid, S. 151 and 
O. 43, R. 1 (m). AIR 1952 Pat 43 (DB). 


an application for leave to sue as pauper — Com¬ 
petency Revision — Vfadras Court-fees and Suits 
Valuation Act (14 of 1955), Ss. 50 and 52 - Appeal 
against order rejecting a petition for leave to sue 
in forma pauperis and rejection of plaint for non¬ 
payment of court-fee—Valuation. 

Where an application to file a suit in forma 
pauperis is rejected and time is given for payment of 
court.fee and if the court-fee is not paid within the 
time prescribed the petition is rejected, the remedy 
for the petitioner is to file an appeal against the order 
rejecting the petition and no revision could lie 
against the earlier order of refusal of leave to sue in 
forma pauperis. 

In such cases the subject ma*ter of the appeal is 
only the right of the appellant to seek his remedy as 
a pauper and is as such incapable of valuation as it 
does not touch the merits of the subject-matter of the 
suit. Hence the court-fee need not be paid on the ad 
valorm basis for the appeal. Court fee can be paid 
on a fixed basis under S 52 of the Vfadras Court-fee 
and Suits Valuation Act, 1955, read with S. 50 of the 
said Act. (195S) 1 Mad L J 97 : 71 Mad L W 6fi ; 
1958 Mad W N 271 : AIR 1959 Mad 14 (15) (Pr 7). 


O. 43, R. 1 (m) — Order refusirg to interfere in 
appeal under O. 43, R 1 (in) — Regular decree 
drawn up by appellate Court — Second appeal not 
competent I L R (1933) Patiala 343 : AIR 1954 
Fepsu 49 (50) (Pt B) (Pr 4) (DB). 

13. Clause (nn)—Order under O. 33, Rr. 5 or 7. 
Andhra Pradesh. 

- O. 43, R, 1 (nn) (A. P ) — Scope of — Grounds 
of appeal — If exhaustive. 

Order 4 1. R. 1 deals with the right of appeal and not 
the grounds on which lii appeal lies. If an order 
comes within the four corners of any of the clauses 
in the rule, an appeil lies and the appellate Court 
could determine the case finally under S. 107, C P. 
Code. The mention of the grounds in cl. (nn) of 
O. 43, R. 1 cannot he properly construed as limiting 
the right of appeal to those grounds. AIR I960 
Andh Pra 540 (541) (Pt A) (Pr 3). 

Kerala. 

“ O. 43, R. 1 (nn) (Kerala) - Scope — Order reject¬ 
ing application under O. 33, R. 7 (3) on grounds 
referred to in O. 33, R. 5, clause (d) or (d-1); alone 
appealable. 

The reasonable interpreta’ion to be placed on 
clau>e (nn) (Kerala^ of R. 1 of O. 43, is that in order 
to enable a plaintiff to appeal, whose application to 
sue as a pauper has been rejected, whether the reac¬ 
tion is at the preliminary stage under R. 5. or after 
the issue of notice under R 6, and following the pro¬ 
cedure under R. 7 and then finally rejecting the ap¬ 
plication under R. 7 (3), the rejection must have been 
either on the ground that the plaintiff’s allegations 
do not show a cause of action as provided in clause 
(d), or on the ground that the suit appears to b: barred 
by any law, as provided in clause (d-1) of R. 5. If 
the rejection of the plaintiff's application for leave to 
institute a suit as a pauper, is on any other ground 
not covered by clause (d) or clause (d-1) of R. 5 
whether the rejection is at the preliminary stage 
dealt with by R. 5, or alter hearing the parties under 
R 7, the plaintiff is not entitled to file an appeal as 
against suc6 an order of rejection, (1964) 2 Ker L R 
354 : IUR (1964) 2 Ker 64 : 1964 Ker L J S39 : 1964 
Ker LT 800-AIR 1965 Ker 179 (181, 182) (Pt A) 
(Prs 12, 16). 

Madras. 

O. 43, R. 1, Cl. (nn) — (Vfadras Amendment) — 
O. 33, Rr. 5 and 7 — Appeal from order rejecting 


14. Clause (o)—Order under O. 34, Rr. 2, 4 or 7. 

-O- 43, R. 1 'o)—Order refusing to extend time— 

Appeal lies eveD after final decree. AIR 1930 Nag 
240. Diss. from. See Ibid, O. 34, R. 2. AIR 1957 
Andh Pra 330* 

--O. 43, R. 1 — Rejection of application under 

O. 34. R. 8 — Not appealable under O. 43. See Ibid, 
S. 2 (2). AIR 1963 Orissa 61. 

15. Clause 'q)— Order under O. 38, Rr. 2, 3 nr 6. 

-O. 43. R. I (q) — Lower Court’s discretion under 

0.38, R. 5 — Interference bv appellate Court. See 
Ibid, O. 38, Rr. 5 and 8. AIR 1950 Ajmer 70. 

-O. 43. R. 1 (q) — Attachment before judgment — 

Objection by third party to such attachment — Objec¬ 
tion allowed — Order allowing objection not appeal- 
able under O. 43, Ft. 1 (q) — Suit maintainable under 
O 21, Ft. 63. See Ibid, O. 38, R. 6. AIR 1961 Andh 
Pra 385 (DB). 

-O. 43. R. 1 (q) — Appeal. See Ibid, O. 38, R. 6 

AIR 1955 NUC (Assam) 3S0 (DB;. 

-O. 43, R. 1—Conditional order under O. 38, R. 5 

for attachment before judgment — Security furnished 
— Attachment not effected — Application to get order 
set aside and for damages — Damages refused but 
security discharged — Revision does not lie as order 
is appealable. See Ibid, S. 95. AIR 1952 
Bhopal 14. 

-O. 43. R. 1 (a)-Scope — Order dismissing appli¬ 
cation under O 38, R. 5 — Appeal. See Ibid, 0.38, 
R. 5. ILR (1955) 1 Cal 478. 

-O. 43, r. j ( (| ) — Application for attachment be¬ 
fore judgment — Court ordering interim attachment 
when issuing notice to defendant to show cause why 
he should not furnish security — Defendant showing 
cause and also praying for release of properties from 
attachment — Order refusing defendant’s prayer fans 
under O 38, R. « (l) and is appealable. See Ibid, 

O. 38, R. 5. AIR 1962 Mad 444. 

16* Clause (r)—Order under O. 39, Rr. 1, 2, 4.or 10. 

-O. 43 R. 1 — Order of detention in civil prison 

for breach of injunction passed under O. 39, R. 
(Allahabad) — Order is appealable under S. 104 
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). 1951 All W 1\ (HC) 630, Overruled. See Ibid, 
104 (1). AIR 1958 All 641 (DB). 


-O- 43, R- 1 (r) —Order in suit directing detention 

of person for breach of injunction—Appeal. See Ibid, 
S. 104(1) (b). AIR 1958 All. 639. 


—O. 43, R. 1 (r) and O. 39, Rr. 1 and 2 — Ex pai te 
order of injunction. 

Whenever a Court passes an ex parte order of in¬ 
junction, it is to be construed as an order passed 
under Rr. 1 and 2 of O 39. C. P. Code and as such 
an appeal would lie against such an order under 
O. 43, R. 1 (r\ C. P. C< de. 1951 A W R (HC) 63 : 
1950 AH L I 795 : 1951 R D (HC) 41 : AIR 1951 
All 558 (559) (Pt A) (Pr 9) (DB). 

-0*43, R- * (r); 0.39, Fv. 2A (All) — An order 

under O. 39, R. 2A (All) in respeat of disobedience 
of an injunction is not appealable as R. 2A is not 
mentioned in O. 43, R 1 (r). Such an order was ap¬ 
pealable prior to introduction of R. 2A (Disability of 
O. 43, R. 1 (r) pointed out). 1951 All W R (HC) 636. 

[Overruled in AIR 1958 All 641] 

—-O. 43, R. 1 (r) — Order for interim injunction — 
Opposite party filing objection after taking notice — 
Hearing adjourned for evidence — Appeal against 
order of interim injunction — Order of stay in appeal 
— Interference in revision. See Ibid, S. 115. A I R 
1964 Assam 81 (DR). 

-O. 43, R. 1 (r) - Order granting or refusing in* 

junction—Appeal—Duty of appellate Court—Revision 
against appellate order — Interference. See Ibid, 
O. 39, R. i. AIR 1956 Bhopal 49. 


O, 43 ( p*. x (r), o. 39, R. 2 —Order for ad interim 
injunction. 

3 he plaintiff a former chairman of a Municipality 
instituted a suit to obtain injunction restraining the 
defendants the Vice-Chairman and the Commissioners 
of the Municipality from interfering with the affairs 
of the Municipality. On the day the suit was filed 
one of the defendants appeared and was heard, but 
an order of ad interim injunction was passed and 
notice was also issued on the remaining defendants 
to show cause as to why an ad interim injunction 
pending the hearing of the suit, as prayed for by 
the p!amtiff, should not issue : 


Held that the argument confused the temporar 
and limited nature of the injunction with the ques 
tionof the finality of the order itself. The order s« 

far as it ran, though it wai an order for an injunctio] 
tor a limited period, was clearly final. The ad interir 
injunction was clearly one made under O. 39, R. ; 

r£i Unc3er °* 43 • R * 1. AIR 195 

Cal 4 t(j (447) (Pr 7) (DB). 

a °*, 43 : R : 1 0rder for interim injunction - 

195?H7d mTDB). y - SeeIbid ' a39>R - 1 - AI1 

. „ O’ S3, H. 1 (r) — Order for temporary injunctioi 

S?“® d P?' te under O. 39 , R. 3 _ Appeal lies - 

lh?d e n C o 011 ere< 1 by appellate Court. Se 
Hue, O. 3J, R. 3. AIR 19G3 Madh Pra 20S. 

p Ai 43, ^ Miscellaneous proceedings — 

^ourt has inherent power to grant temporary injunc 

‘ ■ 1 '>l u />pti°n granted ex parte but vacated on th. 
grounu that it had no jurisdiction to pass such ai 

i^ Qer . " ( - )rcler vacating injunction must be deemec 
to pertain to jurisdiction under S. 151 — No appea 

les " )>t Ji nst the vacating order — Remedy open In 
way of revision. See ibid, S. 151. AIR 19G5 Mys 31 

. 2 ; 4 . 3 ’ ^ }.< r ) “ Appeal against order refusing ti 

punish disobedience cf injunction. See Ibid, 0.39 
R- 2 , AIR 1955 N U C (Pat) 113. 

[Vol.3.] Fn.D. 38. 
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-O. 43, P. 1 (r) — Order for interim injunction —* 

Appeal. See Ibid, O. 39, R. 1 . AIR 1953 Trav-Co 
210 . 


17. Clause (s)—Order under O. 40, Rr. 1 or 4. 
Order appointing receiver. 

-O. 43, R. 1 (s) — Order appointing receiver is ap¬ 
pealable even though receiver has not furnished 
security. See Ibid, O. 40, R. 1. A I R 1963 All 537 
(DB). 

-O. 43, R. 1 (s) — Reference to Tribunal — Tri¬ 
bunal appointing receivers — Appeal against order is 
barred — No revision also lies. See 0. P. Muslim 

VVaqfs Act (10 of 1900), S. 60. A I R 1963 All 537 
(DB). 

-O. 43, R. 1—Order appointing interim receiver— 

Appeal. See Companies Act, S..I53 (c)( 8 ). AIR 
1953 All 647. 

O. 43, R* 1 (s) — Order proposing to appoint re¬ 
ceiver — Appeal — Maintainability. See Ibid, O. 40, 
R. 1. AIR 195S Assam 171 DB). 

-O 43, R. I, O. 40, Rr. 1 and 4 — M ^rtgage suit— 

Order preferring plaintiff to one of defendants ai re¬ 
ceiver — Order stating that he would be appointed 
receiver if security was furnished — Order is not ap¬ 
pealable as the order is neither one appoir ting or 
refusing to appoint receiver. See I bid, O. 40, Th 1 . 
A I R i960 Ker 57. 

-O. 43, R. 1 (s) — Appointment of receiver is in dis¬ 
cretion of trial Court — But appellate Court can cer¬ 
tainly take the view that discretion is not exercised 
on well-established principles of law but according 
to whim and caprice of trial Court — Appellate Court 
will interfere — There is no question of jurisdiction 
involved in order of appellate Court—High Court will 
not interfere in revision with appellate Court’s order. 
See Ibid, O. 40, R. 1 . Madh B L R 1956 (Civil) 129. 

-O. 43, R. 1 (s) (Mad) — Scope. See Ibid, O. 40, 

R. 4 (Mad). AIR 1954 Mad 535. 

-O. 43, R. 1 —Order that receiver should be ap- 

p:inted and fixii g future date for such appointment 
— Order is one under O. 40, 1\. L — Appeal lies. See 
Ibid, O. 40, R. 1. AIR 1955 NUC (Pat) 1865 (DB). 

-O. 43, R. 1 (s) — Ex parte order appointing an in¬ 
terim receiver—Appea). See fbid, O. 40, R. 1 . AIR 
1955 NUC (Raj) 282 (DB). 

-O. 43, R. I (s) — Order appointing receiver sub¬ 
ject to conditions — Appeal. See Ibid, O. 40, R 1 
AIR 1956 Trav-Co 264 (DB). 

Order removing receiver. 

© —O. 43, R. I (s) — Order removing receiver_ 

Order is one under O. 40, R. 1 and is appealable 
AIR 1924 Mad 014; AIR 1910 Cal 824; AIR 1931 Ali 
72; AIR 1947 Pat 418, Overruled. Ra\ arappan v. 
Madhavi Amma. 1949 F C R 667 : 1950 S C I 567 x 
AIR 1950 F C 140 (141) (Pt A) (Prs 6 , 7). 

Order refusing to appoint or remove receiver. 

-O. 43, R. V (s) —Refusal to remove receiver—Ap¬ 
peal. See Ibid, (). 40, R. 1 . A I R 1955 NUC (Cal) 
2915 (DB). V 9 

-O. 43, R. 1 (s) — Refusal lo appoint receiver_ 

Order is appealable — Order cannot be challenged in 
revision. See Ibid, S. 115. AIR 1955 NUC (fal) 
1503 (DB). 1 1 

-O. 43, R. 1 (s) — Order refusing to appoint re¬ 
ceiver is appealable. See Ibid, O. 40, Ii 1 air 
1961 Ker 75. ' ’ ^ 
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- " o. 43, R« 1 (s) — Refusal to remove receiver — 
Appeal. See Ibid, O. 40, R. 1 (b). AIR 1955 Trav- 
Co 163 (DB). 

-O. 43, R. I (s)—Refusal to remove receiver — Ap¬ 
peal. See Ibid, O. 40, R. 2. AIR 1955 NUC (Trav- 
Co) 1907 (DB). 

— O. 43, R. I (s) — Order refusing to remove re¬ 
ceiver—Revision. See Ibid, S. 115. AIR 1952 Trav- 
Co 248. 

Miscellaneous orders relating to receivers. 

•-O. 43, R. 1 (s) — Court ordering delivery of pos* 

session to receiver —Order is not under R. I of O. 40 
and is not appealable. See Ibid, O. 40, R. 1. AIR 
1963 All 537 (DB). 

-O. 43, R. 1— Order requiring precautionary direc¬ 
tions pending receivership application—Appeal. See 
Ibid, S. 151. AIR 1952 All 279 (DB). - 

-O. 43, R« 1 (s) — Order fixing Receiver’s salary— 

Appeal. AIR 1942 Nag 64, Di$s. from. See Ibid, 

O. 40, R. 1. AIR 1953 Cal 574 (DB). 

-O. 43, R. 1 (s)- Order fixing remuneration of Re¬ 
ceiver-Construction— Appeal — Letters Patent (Cal) 
Cl. 15. See Ibid, O. 40, R. 1. (’51) 55 Cal W N 135 

(DB). 

-O. 43, R. 1 (s)—Order removing third party fiom 

possession—Appeal. See Ibid, O. 40, R. 1 (b). 1958 

Ker L T 204. 

-O. 43, R. 1 (s), O. 40, R. 1 (1) Cl. (b) and Cl. (d) 

—Suit for partition—Receiver appointed by consent 
for management of properties — Receiver auctioning 
lease of certain property and applying for delivery 
of possession to highest bidder — Order thereon is 
under Cl. lb) or C). (d) of O. 40, R. 1 and is ap¬ 
pealable. 

An order of appointment of a receiver may confer 
all or any ot the powers mentioned in clauses (a), (b 
(c) and (d) of sub-rule (1) of Rule 1 of Order 40, (iivil 

P. C. and therefore, it would not be right to hold 
that it is only the order of appointment of a receiver 
that is appealable under O. 43, R. 1 (s), Civil P. C. 

Thus where a receiver appointed by consent of the 
parties to a suit for partition is authorised to take 
charge of the property and during the course of his 
management he auctioned the areca gardens amongst 
the members of the family, and filed a memo to the 
Court for permission to deliver possession of the gar¬ 
den to the highest bidder in the auction, the memo 
filed by the receiver is during the course of the ma¬ 
nagement of the estate seeking instructions from the 
Court and when the Court passes an order i hereon, 
sueh an order clearly falls-under clause (d) of Rule 
1(1) of Order 40, Civil P. C. and is therefore ap¬ 
pealable. AIR 1962 S C 21, Rel. on. (1965) 1 Mys 
L J 342. 

-O. 43, R. 1 (s) — Application made in:substance 

under 0.40, R. 4—Application rejected—Appeal from 
order rejecting application lies under O. 43, R. 1 (s). 
See Ibid. O. 40, R. 4. AIR 1963 Mys 173. 

-O. 43, R. 1 (s)—Receiver directed to make appli¬ 
cation in Tenancy Court—Order is appealable under 
O. 43, R. 1 (s)—Revision not maintainable. See Ibid, 

O. 40, R. 1 (1) (d). ILR (1960) Mys 664. 

«-O. 43, R. 1 (s), O. 40, R. 3 (a)—Court refusing to 

accept security oflered by person appointed as re¬ 
ceiver—Appeal not maintainable. tAIR 1965 Pat 424 
(425) (Pt A) (Pr 3) (DB). 

—O. 43, R* 1 (s) — Order accepting receiver’s ac~ 
counts — Appealability. See Ibid, O. 40, R. 1. AIR 
1957 Pat 16 (DB). 


— O. 43, R. 1 (s); O. 40, R 4 (b) and S. 47—Scope 
—Order calling upon Receiver to pay up amount 
due Failure to comply with — Order directing* 
attachment of property and sale thereof to satisfy 
debt—Second appeal. 

An order directing a Receiver’s property to be 
attached and sold and the sale proceeds to be applied 
to liquidate the amount due by the Receiver, on his- 
failure to pay the amount due as ordered by the 
Court, lalls within the purview of O. 40, R. 4 (b), 
C. P. Code, and is appealable under O. 43, R. 1 (s) 
of the Code. It is not an order under S. 47, C. P. 
Code, having the force oi a decree and hence no* 
second appeal lies in such a case. AIR 1951 Pat 
451 (1) (Pr 2) (DB). 

O. 43, R. 1 (s); O. 40, R. 4 — Receiver failing to 
pay amount due from him—Order of Court directing, 
amount to be paid out of deposit standing to credit 
of Heceiver—Order held, in substance and effect, one ? 
under O. 40, R 4—Appeal, therefore, held lay under 
O. 43. R. 1 (s) from such order. See Ibid, O. 40, R. 4. 
AIR 1950 Pat 241 (DB). 

— O. 43, R. 1 (s) — Scope — Order that property in¬ 
suit be leased to a particular person for a certain 
period and rent and directing receiver to execute leaser 
in.accordance with it—Appeal. See Ibid, O. 40, R. 1. 

ILR (1960) 10 Raj 131 : 1960 Raj L W 334 : AIR 
1960 Raj 192 (DB). 

18. Clause (t)—Order under 0. 41, Rr. 19 or 21. 

- O. 43, R. 1 (t) — Assistant Commissioner s order 

rejecting application for re-admission of appeal passed- 
by Commissioner or Additional Commissioner — Not 
appealable. See Tenancy Laws — U. P. Tenancy Act 
(17 of 1939), S. 263. 1951 R D 75 i 1951 All W R 
(Rev) 87. 

-O. 43, R. 1 (t)—Scope—Dismissal of appeal for 

default — What.is — “Appearance” — Adjournment 
asked for by pleader not ready to argue appeal a s 
appellant teacbed late—Refusal ot adjournment and- 
dismissal of appeal — Application for restoration — 
Dismissal—If tails under O. 41, R. 19 and subject tC' 
appeal. 

Where an appeal is dismissed for default of the 
appellant, after an adjournment requested by his 
pleader on the ground of his not being ready to 
argue the appeal as the appellant reached the place 
late, is refused, the dismissal is one under R. 19 of 
O. 41, C. P. Code. An order dismissing an appli¬ 
cation to restore the appeal so dismissed falls under 
O. 41, R. 19 and hence is appealable under O. 43, 

R. 1 (t), C. P. Code. The mere fact of the appellant 
and his pleader being personally present in Court 
does not constitute “appearance” and does not make 
the dismissal other than one for default. AIR 1918 
Pat 259, Dist.; ILR 34 Cal 403(FB); ILR.30 Mad 274; 

AIR 1922 Pat 485; AIR 19J8 Pat 351; AIR 1920 Pat 
589, Foil.; AIR 1940 All 248. Not foil. ILR 29 Pat 
659 : AIR 1951 Pat 291 (292) (Prs 5, 7) (DB). 

19. Clause (u)- Order under O. 41, R. 23. 

See also, Ibid, O. 41, R. 23. 

-O. 43, R. I (u)—Order of remand—Appeal. See^ 

Ibid, O. 41, R. 27. 1956 All L J 767. 

—O. 43, R* 1 (u) and O. 41, R. 23 (U. P.) U. P. 

Amendment—Effect of—Appeal from order ofremand 
lies where Trial Court fails to decide all questions- 

aiisiDg in case. AIR 1955 NUC (All) 2028. 

_O 43 R. 1 (u)— Order ofremand—Appeal. See 

Ibid, 6 . 41, R. 23—AIR 1954 All 592 (DB). 

_O. 43, R. 1 —Civil Court remitting only issues in 

case for finding to Revenue Court Decision base on 
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such finding —Appellate Court setting aside decision 
on ground that, finding should have been by Civil 
Court itself and remanding case for decision on such 
finding—Remand is not under O. 41, R 23 but under 
S. 151 and is not appealable. See Ibid, 0. 41, R. 23 
(All). AIR 1952 All 919. 

—O. 43, R. 1 (u) — Compromise decree — Appeal 
Against —Remand—Second appeal. 

Where the appeal in the lower Court was directed 
against the decree passed by the trial Court and not 
against the order recording the compromise, a second 
appeal to the High Court would lie against the order 
of remand under the provisions of O. 43, R. 1, c). (u). 
ILR (1953) 2 All 544 : 1951 All L J 636 : AIR 1952 
All 29 (30) (Pt A) (Pr 3) (DB). 

-O. 43, R. 1 (u)—Appeal against order of remand 

passed by lower appellate Court in exercise of its 
appellate jurisdiction is second appeal though des¬ 
cribed as Civil Misc. Appeal — L. P. A. against judg¬ 
ment of Single judge allowing such appeal cannot be 
entertained without leave ol the Judge who gave the 
judgment. See Letters Patent (Madras), Cl. 15. AIR 
1964 Andh Pra 527 (DB). 

-O. 43, R. I—Remand under O. 41, R. 23—Appeal 

lies. See Ibid, O. 41, R. 23. AIR 1960 Assam 35 
(DB). 

•-O. 43, B. 1—Revision against order of remand. 

See Ibid, S. 115. AIR 1953 Assam 193 (FB). 

" O. 43, B. 1 (u)—Suit for ejectment remanded for 
finding out whether plaintiff required premises bona 
fide for his own use and occupation. See Ibid, S. 105. 
AIR 1955 NUC (Cal) 2930 (DB). 

” C. 43, R. I (u) Trial Court passing preliminary 
decree for partition -in a Mopla Marumakkathayam 
tarwad in accordance with Marumakkathayam Law 
—On appeal, appellate Court, following the decision 
ol a Single Judge of the High Court (A I R 1953 
Mad 425), remanding the case for fresh disposal in 
accordance with Islamic Law—Appeal not preftrred 
against that order—After remand, the Single Judge 
decision overruled by Division Bench (AIR 1956 Mad 
244) — Trial Court, following the decision of 2 the 
Division Bench once more passing preliminary decree 
in accordance with Marumakkathayam Law-Appeal 

confirming decree—Held, on second appeal that the 

order of remand came within the scope of O 41 
R. 23 as it was in force at the time in the State of 
Madras, and was appealable under O. 43, R. 1 (u)— 
The remand order not having been appealed from 
had become final and it was not open to the trial 
Court to pass a decree for partition under the Maru¬ 
makkathayam Law This was sufficient to attract the 
P,^, ti0n of S ‘ 105 Se e Ibid, S. 105(2). ILR 

—°- i 1 ?’ 1 ~~ Reman d ol case — No decree — 

Adverse finding against appellant-Second appeal not 
Competent-Revision or miscellaneous appeal may be. 
See Ibid, O. 41, R. 23. AIR 1961 Mad 202. 

, ^'46, R- 1 (u) Appeal against order of remand 
?' t( T disposal of suit—Competency. See Ibid, O 41 
R. 23. AIR 1951 Mad 883 (1) (DB). 

-0.43, R. 1 (u) — Order of remand not fallincr 
under O. 41, R 23—No appeal lies—Remand order 
can however be challenged in appeal against decision 
given after remand - High Court has also power Z 

fl,,; 1 ,, 11 ™' 1 ! " q o U w tl0 .“ >ts correctness. See Ibid, 
o. 105 (2). AIR 1962 Manipur 36. 

— ° 43, R. 1 (u) First appellate Court remanding 
case - Second appeal under O. 43, R. 1 summarily 
dismissed—No leave grante 1 — Letters Patent appeal 
is not tenable. See Letters Patent (Nag), Cl 10 1952 
Nag L) (Notes) 31 (DB). 
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O* 43, R. 1 (u) — Order of remand—Appeal— As 
trial Court had omitted to decide certain question, 
suit remanded by appellate Court to trial Court to 
decide those issues—Remand order held was clearly 
covered by O. 41, R. 23 against which an appeal was 
provided by O. 43, R. I (u)-Order held did not come 
within O. 41, R. 25. See Ibid, O. 41, R. 25. AIR 1955 
NUC (Pat) 2487 (DB). 

O. 43, R.l (u) — Appeal against order of remand. 
See Ibid, O. 41, R. 23. AIR 1953 Pepsu 117 (DB). 

-O. 43, R. 1 (u) — Order of remand — Appeal — 

Appellate Court not mentioning provision of law 
under which remand is ordered. See Ibid, O 41 
R. 23, AIR 1951 Pepsu 130 (DB). 

-O. 43, R. 1 (u) — Order of remand—Appeal. 

An order of remand is appealable provided the 
order of the appellate Court would have been appeal- 
able had it been a decree. AIR 1951 Punj (Simla) 213 
(214) (Pt A) (Pr 2). ' 

® 43, R. 1 (u) Scope Order of remand under 

0.41. R. 23 Appeal against — Final decree passed 
subsequently—Appeal does not become incompetent 

See Ibid, O. 41, R. 23. AIR 1962 Raj 57 (FB). 


—-O. 43, R. 1 (u) — Order though not under O. 41, 
H. 23, treated as such—Order is appealable. See Ibid 
O. 41, R. 23. 1961 Raj L W 274. ’ 

O* 4.3, R. 1 (u), O. 41, R. 23 — Appeal under 


« 43, rv. 1 (u)—Questions ot fact not to be agitated. 

An appeal under O. 43, R. 1, clause (u) should be 
heard only on the grounds enumerated in S. 100 The 
appellant under an appeal under O. 43, R. l,cl d use(u) 
is not entitled to agitate questions of fact as in a first 

appeal. ILR (1960) 10 Raj 152 : 1960 Raj L W 152 . 
AIK 1960 Raj 77. 1 lDZ * 

7 tK ^ Scope Order of remand — 

Appeal. See Ibid, O. 41, R. 23. ILR (1960) 10 Raj 429. 

— O. 43, R. 1 (u) —Order of remand made under 

Powers-Appeal. See Ibid, S. 151. AIR 
1956 Raj 43. 

—-o. 43, B. 1 (u), O. 41, B. 23 - Order of remand 
—Appeal. 

Where the order of remand states expressly that it 
is under O. 41, R 23, or where there is an order 
refunding court-fee before the appeal is filed an 
appeal would lie under O. 43, R 1 and the order 
ot remand must be treated under O. 41, R. 23 
But if the order of remand does not say in so 
many words that it is passed under O. 41, R. 23, nor 
is there order for refund of court-fee before the 
appeal is filed, the High Court would be entitled to 
go into the question whether the order of remand is 
proper under O. 41, R. 23, and if it is not, no apneal 
under O. 43, R. L^would lie. AIR 1940 Nag P 349 
Diss. from. ILR (1952) 2 Raj 1038, Rel. on. 1955 Rai 

L W 466 : ILR (1955) 5 Raj 895 : AIR 1955 Rai 193 
(195) (Pt B) (Pr 11) (DB). 3 * 193 


O. 43, R. 1 (u)—Order of remand—Appeal. See 
Ibid, S. 2 (2). AIR 1955 NUC (Raj) 4066 (DB). 

-r 0 V 43 ^ R - 1 (u); a 41 • R- 23 —Remand not fallincr 

290 e (DB). 41 ’ R ' 23 ~ N ° appeal - AIIi 1955 NUC (Raj] 

O. 43. R. 1 (u) — Decree on merits — Order of 
remand - Appeal. See Ibid, O. 41, R. 23 AIR lQ^i 
Raj 108 (DB). * iyDl 

Remand under inherent powers. 

43 ' R i 1 < u) ■“ r , I ! e 1 man J under inherent powers 
Mi™,,'®’'’ S “ S ' 151 NUC 
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- -O. 43, R. 1 (u) — Order of appellate Court under 

o. lol remanding case for retrial alter giving op¬ 
portunity to plaintiff to implead certain person as 
party — Appeal is not maintainable — Interference 
in revision. See Ibid, S. 151. 1956 All W R (HC) 


-O. 43, R I (u)—Application under S. 47—Appeal 

—Remand—Appeal from order of remand. See Ibid, 
S. 47. AIR 1955 NUC (All) 2658. 


AUl 


tt V* ^ v/auuv,k lutciicio—oee i enancv JLaws — 

m P n Act (17 of 1939 )> S. 267. 1952 R.D 

• —43, R-1 (w) and O. 47, R. 7— Scope— Clause 
prevails over O. 47, R. 7 and other provisions of 
L v - Lode—Refusal to review an order is iudement. 

L^ers Patent (Mad.) Cl. 15. AIR 1964 Andh.Pra 
lo2 (rB). 


O. 43, R, 1 (u) — Court deciding on all issues — 
Remand is under inherent powers — No appeal lies 
under O. 43, R. 1 (u). See Ibid, O. 41, R. 23. AIR 1955 
NUC (All) 343. 


-O: 43. R. 1 — Appeal against order of remand. 

See Ibid, S. 151. AIR 1954 All 559. 

-O. 43, R. 1 (u) — Remand order under inherent 

powers — Order is not appealable. See Ibid, S. 151. 
AIR 1955 NUC (Assam) 2791. 

-—O* 43, R. 1 — Scope—Suit decided after giving 
findings on all issues—Remand — Appeal — Compe¬ 
tency. See Ibid, S. 115. AIR 1957 Him Pra 61. 

-O' 43, R. 1 (u)—S. 22 of Punjab Pre-emption Act 1 

of 1913 as applied to Himachal Pradesh — Deposit 
under —Demand after settlement of issues —Plaint re¬ 
jected on failure to deposit—Order held not disposal 
on preliminary point—Remand—Second appeal held 
not maintainable—Matter held could be dealt with 
under revisional powers—Successor Judge held could 
not demand deposit under S. 22 (1) after settlement 
of issues — Previous proceeding should be got 
quashed. See Punjab Pre-emption Act (I of 1913), 
S. 22. AIR 1955 iNUC (Him Pra) 2344. 

-O. 43, R. 1 (u); O. 41, R.25 and S. 151—Remand 

under inherent powers—Appeal. 

Where a remand order is made not under O. 41, 
R. 25 but under S 151, C. P. Code no appeal lies 
against the order under O. 43, R. 1 (u). AIR 1954 
Him Pra 73 (74) (Pt A) (Pr 1). 


n 47 p IJ 4 q 1 r ’ n 0p ? 7 V enlarges scopes of 

A JZ’i?* Ibld ’ °* 47, Rr ’ 2 and 3 - AIR 1961 
Andh Pra 201. 


O. 43, R. I (w)—Scope—Composite order grant- 

n g 47 v n a ^n e , h Q^ in A g S? S8 ~ No a PPe al - See Ibid, 
O. 47, R. 2. AIR 19o9 Andh-Pra 305 (DB). 


w. iv ± iw;— Appeal irom order granting 
review on ground of apparent error-Maintainability! 
See Ibid, O. 47, R. 7, AIR 1955 Hyd 112 (DB) 


•-O. 43, R. 1 (w) and O. 47, R. 7—Appeal. 

_ F .°J the purposes of an appeal, O. 43, R. 1 (w) and 

•ill. r should be read together and no appeal 
will lie iiorn an order granting a review in cases 
other than those spc-ciSed in R. 7 (a) (b) and (c). 
Geddam Sita Ram Reddy v. Yerrasani Venkat Varada 

Reddy. ILR (1953) Hyd. 744: AIR 1954 Hyd. 166 
(167) (Pt. A) (Pr. 5) (FB). 


-~0. 43, R. 1 (w), O. 47, Rr. 4, 7 — S. 622, Hyd. 
Civil P. C.—Scope — Order allowing review — Ap¬ 
pealability —Conditions — S. 605—Scope—If control¬ 
led by S. 622. 

S, 622, Hvd. C. P. C. gives only a limited right of 
appeal. Under that section the appellate Court can 
entertain an appeal only if a review petition has been 
allowed contrary to the provisions of Ss. 617 and 019 
of that Code, or when it is barred by time. Ss. 619 
and 622 should be read together. It cannot be said 
that an appeal lies as a matter of course under S. 005 
(30). for S. 022 controls the general provisions of 
S. 605. ILR (1951) Hvd 457. AIR 1951 Hyd 37 
(38) (Pr. 3) (DB). 


-O. 43, R. I (u) — Remand under inherent powers -O. 43, R, 1 (w) —Revision against order of review 

— Appeal. See Ibid, S. 151. AIR 1955 NUC (Madh B) —R. 1 (w) is controlled by sub-r. (1) of R. 7 of O. 47. 

3026. See Ibid, S. 115. AIR 1941 Madh-B. 3. 


-O. 43, R. 1 (u) — Trial Court disposing of suit on 

merits — Remand is under S. 151 — Revision lies and 
not appeal. See Ibid, S. 115. AIR 1964 Orissa 156. 

-O. 43. R. 1 — Scope — Remand under S. 151 — 

Appeal—Maintainability. See Ibid, S. 151. 1957 B L 
J R 740. 

-O. 43, R. 1 — Order of remand passed in exer¬ 
cise of inherent powers — No adjudication on rights 
of parties—Order not appealable under O. 43, R. 1. 
See Ibid, O. 41, R. 23 AIR 1952 Pat 437. 

-O. 43, R. 1 (u) — Remand under inherent powers 

—Appeal, See Ibid, S. 151. AIR 1955 NUC (Raj) 
4047. 


20. Clause (w).— Order under O. 47, R. 4. 

-O. 43, R« 1 (w)— Scope—Order rejecting review— 

Appeal. See Ibid, O. 47, R. 7. AIR 1957 All 400. 

-O. 43, R. 1—Appeal from order of Commissioner 

granting review in proceedings under U. P. Tenancy 


-0.43, R. 1 (w) and O. 47, R. 7 (1), (b)-‘In 

contravention of the provisions of R. 4—Meaning of 
—Order granting review—Appeal agaiast— Grounds 
— Appeal against decree passed on review—Powers 
of Appellate Court. 


R. 1 (w) of O. 43 must be read subject to or along 
ith R. 7 of O. 47 and an order granting review may 
3 appealed from oniy on grounds set out in R. 7 
O. 47 and no other. The contravention of R. 4 
ferred to in O. 47, R, 1 (b) means a contravention 
the proviso to sub r. (2) of R. 4 of the same Order; 
it although only the said grounds can be set forth 
;ainst the order granting the review as such in an 
ipeal against the final decree or order passed conse- 
lent upon review, the appellate Court hearing such 
i appeal can exercise all the powers conferred on 
by the relevant provisions of law allowing such 
i appeal. Hence the provision of the Code preven - 
g a scrutiny of an order granting r( '' rie 'Y. e ^ ce f P t 
ion certain specified grounds is hardly y 

id to any injustice which cannot be corrected nor 

the original purpose of the Code of S r £ ntin S r 
>wer of review to all Courts to meet jifpr^oni 
stice likely to be defeated. AIR 1901 Andh-Pra -01 
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(FB) and ATR 1927 Mad 641 and AIR 1954 Hyd 166 
(FB) and AIR 1955 Hyd 112 and AIR 1954 Mys 147 
and 4 Mys L I 53, Rel. on. Obiter dicta in AIR 1951 
Mad 927 and AIR 1926 Bom 121, Not foil. 40 Mys 
LJ 299 j ILR (1961) Mys 895 : AIR 1962 Mys 
239 (243, 245, 246) (Pt. A) (Prs. 24, 25,;34, 35). 

—O. 43, R. 1 (w) and O. 47, F. 7—Appeal. 

Order 43, R. 1 (w) is controlled by provisions of 
0.47, Rule 7. When a review is granted on the 
ground of an error apparent on the face of the 
record, such an order is not appealable and is not 
covered by the provisions of R. 7. AIR 1953 Pat 208. 
(209) (Pt. A) (Pr. 3). 

ORDER 43. RULE 2 

-O. 43, R. 2—Memorandum of appeal not accom- 

pained bv decretal order—Appeal is not maintain¬ 
able. See Ibid, O. 41, R. 1. AIR 1954 Mad 883 (013). 

ORDER 44, RULE 1 
SYNOPSIS 


An application for leave to appeal to the Supreme 
Court in forma pauperis is not maintainable in the 
High Court. 1952 All L J 734 : 1953 AH L W 5 : 
1953 All W R (HC) 374: ILR (1954) 1 All 57: AIR 
1953 AH 115 (116) (Pr. 3). 

—— O. 44, R. 1 and O. 33, R. 10 — Pauper appeals — 
Directions as to payment of court-fees—Power of 
Court. 

Though O. 44, C. P. Code does not expressly con¬ 
tain any provision regarding directions to be given as 
to payment of court-fees, as the provisions of O. 33 
apply to pauper appeals the appellate Court has 
power to direct the Court to calculate tho court fee 
payable by the pauper aad also direct which party 
has to pay it in accordar ce with the provisions of 
1L 10 of O. 33, C P- Code. AIR 1952 All 173 (174) 
(Pr 3). 

-*Q 44, R. 1—Scope of—‘Plaintiff succeeds in the 

suit’, meming cf — Pauper appellant succeeding partly 
in appeal due to compromise - O. 33 R 10 attracted. 
See I bid, O 33, R. 10. AIR 1963 Guj 277. 


(Civil P. C. (1908), O. 44, R. 1 ) 

1 . Scope. 

2. ‘‘Entitled to prefer an appfal.’ 1 

3- “Who is unable to pay the fee required.” 

4. Application accompanied by a memorandum of 
appeal. 

5. Subject to provisions relating to suits by paupers. 

6 . Sub-rule (2). 

7. Power to grant time for payment of court-fee. 

8 . Effect of allowing application for leave to appeal 
as pauper. 

9. Appeal. 

10 . Letters Patent appeal. 

IT Limitation. 

12 . Revision* 

1- Scope. 


O. 44, R. 1—Leave to appeal as a piuper—Per¬ 
mission under inherent powers. See Ibid, S J51 
AIR 1955 NUC (All) 3545 (DB). 


-Q. 44, R. 1, Hyd. C P Code, S. 478—.Agreement 

to pay fees to pleader on successful termination of 
the case—Effect of. 

A mere agreement undertaking to pay fees to a 
1 avvyer on the successful termination of the case 
would not amount to an interest having been created 
in the lawyer in the subject-matter of the suit within 
the meaning of S. 478, Hyderabad C. P. Code. ILR 

(1952) Hyd 64: AIR 1952 Hyd 157 (159) ,Pt C) (Pr5) 
(DB). 

2. “Entitled to prefer an appeal.’’ 


O. 44, R. 1 — I/usoand having two marriag 


Suit by second wife for maintenance, in forma 
pauperis—Second wife cannot claim separate main¬ 
tenance because in her case, husband has not “mar¬ 
ried again” — Claim rightly dismissed—Appeal in 
forma pauperis—Leave held rightly refused—Petition 
rejected and couit-fee demanded—Order held legd. 
See also Hindu Married Women’s Right to Separate 
Residence and Maintenance Act (1940), S. 2 (4). AIR 
1955 N U C (Ml) 3549. 


O. 44, R. 1 and O. 45, R. 7— Applicability 
App i cation for leave to appeal in forma pauperis i 
Supreme Court made to High Court—Supreme Com 

5,'l e «’, *2, R. I—Allahabad High Court Rule; 

Ch. 23, R. 22. 


An application for leave to app-al to Supreme 
Court was filed under Art. 133; and an ap¬ 
plication under O. 44, R. 1 , C. P. Code lor permis¬ 
sion to appeal in lorma pauperis was also bled. It 
tnerdore arose for decision whether the application 
tor leave to appeal in forma, pauperis would lie, 

Held: (). 44, read as a whole applies only to 

appeals entertainable by the High Court against the 

(kcisions of the subordinate Court. It does not apply 

to appeals to the Supreme Court from the decisions 
ot the High Courts. 

0.45 is made applicable by O. 12, R. 1 of the 

ru oor l Su P ren e Court as also by R. 22 of 
, • 23 of the Rules of the Court, to applications for 

ieave to appeal to Supreme Court. O. 44 is not made 
app.icable; it is made applicable only to special 
eave to appeal before the Supreme Court. O. 45, 
E. /, gives only a limited jurisdiction to the High 
<-ourt to extend the time for furnishing secui ity or for 
paymer t of printing charges. There is no provision 

enabling the High Court to order that they need not 

be deposited it the applicant was found to be a 
pauper. 


3. “Who is unable to pay the fee required.’' 

“ ;0. 44, R. 1 —Appellant possessing land which he 

cou ! d not alienate because of S. 89 ot the Tenancy 
Act lor raising amount of court-fees—Appellant enti¬ 
tled to permission to appeal as pauper, 1965 Mali 
L j (Notes) 43. 

-O. 44, Rr. 1 and 2 and O. 33, R. 1 — Who is un¬ 
able to pay the fee required. 

In the absence ol evidence on the record to contra¬ 
dict the statement by the appiicant that he had not 
sulficient funds he should be declared to be a pauper 
not able to pay the court-fees. Whether a person 
earning a particular amount per mon?h should or 
could have saved sulficient funds for filing an appeal 
hereafter is not a matter into which the Court can 
enter into. AIR 1955 N U C RCal) 2922 (DB). 

1 O. 44, R. 1—Pauper—Who is—Appellant able to 
pay court-fees —Inability to provide security for costs 
of respondent — Is pauper. See Supreme- Couit Rules 
(1950), O. 14, R. 2. AIR 1962 Guj 63. 

4. Application accompanied by a 
memorandum of appeal. 

-O. 44, R. 1-Leave to appeal under — Filing of 

copies of judgment and decree - Necessity. 
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There can be no application filed in Court for leave 

to appeal in forma pauperis, unless a copy of the 
judgment and the decree is also filed along with the 

?n?l 0r A?. m of a PP eal - ILR (1958) 2 All 655 : AIR 
1951 All 242 (243) (Pt B) (Pr 5) (DB). 


O. 44, R. 1—Application praying leave to appeal 
in torma pauperis Memorandum must be accom¬ 
panied by copies of judgment and decree* 

The provisions of O. 4L, R. 1 are imperative and 
according to this rule a memorandum of appeal shall 
be accompanied by a copy of the judgment and a 

n i e d ecr ee appealed against. The provisions 
ot (J. 34, R. 1 are even more stringent, inasmuch as 
this rule lays down that the Court shall reject the 
application to prefer an appeal in forma pauperis un¬ 
less, upon a perusal thereof and of the judgment and 
decree appealed from it sees reason to think that the 
decree is contrary to lav or to some usage having the 
torce of law, or is otherwise erroneous or unjust, 
thus, R. 1 of O. 44 makes it incumbent upon the 
applicant to show the Court that prima facie the 
decree appealed against is contrary to law, erroneous 
or unjust, and if the applicant has to show that just 
when he presents the application, it is necessary that 
he should file the copies of the judgment and the 
decree along with the application. 1954 B L J R 574; 
AIR 1955 Pat 301 (303) (Pt B) (Pr 5) (DB). 

5. Subject to provisions relating to suits 

by paupers. 

177 O. 44, R. 1 and O. 33, R. 5 (c) — Application to 
tile appeal in forma pauperis — Appellant disposing 
ot property immediately after decree against him — 
Non-compliance with 6. 33, R. 5 (c) — Permission 
cannot be granted. 

The defendants who filed an appeal from a decree 
against them made an application under O. 44, R l for 
permission to file the appeal in forma pauperis. It ap¬ 
peared that immediately after the decree was passed 
the defendant sold away, by registered deed certain 
immovable properties. The lower appellate Court 
granted the permission on holding that the sale of 
property bv defendant was to repay the loan incurred 
by him during the course of trial. 


was not open to the Court to do so even though it did 
not hear the non-applicant before it expressed its 
view on the question. AIR 1937 Nag 150. OverruIpH • 
AfR 1931 Paf lSS (Ffi), Dissented from & ;AIR 1934 Ali 
1004 (FB) and AIR 1917 P C 179, Distinguished; 03 

t^i^L 128 ; Re * on * 1958 Nag L J t 60 Bom 

mi* in? 4 D : 1 (l959) Bom 502 ! AIR 1959 Bom 67 

(08, /0) (Prs 2, 4, 9) (DB). 


? 77?rH’ R * Proviso (before amendment by 
Act 66 of 1956) and O. 44, R. 1 (2) (after amendment 
by Act 66 of 1956) Scope—Application for leave to 
appeal as pauper — Notice to respondent—Respon¬ 
dent s right to show that decree is not contrary to 
law etc. 

The first duty of the Court before which an appli¬ 
cation under O. 44, R. 1 is presentedis to fix a date for 
the hearing of the application. 

It is only after the Court has satisfied itself that the 
decree under appeal satisfies the conditions of the 
o d proviso to O. 44, R. J, or the present sub-r. (2) to 
O. 44, R 1, as the case may be, that the notice in form 
No. 1L of Appendix G of Sch. 1 of the Code is to be 
issued or the application is to be sent down to the 
trial Court for enquiry under O. 33, R. 5, CIs. (a), (b), 
(c) and (e) of the Coda after issuing a notice to the 
respondent and the Collector according to the form of 
notice referred to above. Where the Court has issued 
a notice upon the respondent to show cause why the 
applicant should not be permitted to file the appeal 
as a piuper. it must be presumed that the Court has 
applied its mind to the old proviso to O. 44, R. 1 or 
the present sub-r. (2) of O. 44, R. 1. The respondent 
will have the opportunity and the right to challenge 
the tentative satisfaction of the Court at the final 
hearing of the appeal. 58 Cal W N 367, Overruled. 
AIR 1956 Cal 530, Approved; AIR 1931 Pat 183; AIR 
1934 All 1004 (FB); A(R 1958 Punj 437; AIR 1958 
Raj 133; AIR 1937 Oudh 222, Diss. from. Shib 
Krishna Das v. Parchanan Ganguly, 65 Cal W N 
576 ; AIR 1961 Cal 346 (351) (Pr 13) (FB). 


—O. 44, R. 1, Proviso — Scope —Application to 
file appeal in forma pauperis — Notice issued to 
opposite party — Subsequently application rejected 
under proviso — Legality. 


Held, that the defendants by selling away the pro¬ 
perties af v er the judgment of the trial Court failed to 
comply with provisions of O. 33, R. 5 (c), C. P. Code 
and there was no other alternative for the Court of 
appeal than to reject the applications of the defen¬ 
dants for permission to appeal as paupers. 1961 
B L J R 666. 

6. Sub-rule (2). 

O. 44, R. 1, Proviso—Scope of. 

The proviso enacts a condition precedent for enter¬ 
taining an application and proceeding with it further. 
That c >ndition is that the decree sought to be appeal¬ 
ed from appears to be contrary to law or to some 
usage having the force of law or is otherwise errone¬ 
ous or unjust. That being a duty cast on the Court 
there can be no question of hearing any party not 
even the appellant, before the Court proceeded to 
perform the duty. That was the law as it stood prior 
to its amendment in 1955. 

Therefore where the Court on an application for 
leave to file an app c al in forma pauperis expressed 
the opinion that there was reason to believe that the 
decree sought to be appealed against was erroneous 
and issued a notice on the opposite party to show 
cause why the leave should not be granted it would 
not be open to the non-applicant to urge and the 
Court to again consider the question whether the 
decree was erroneous or not and reject the application 
on the ground that the decree was not erroneous. It 


Wh en a Court, before which an application to file 
an appeal in forma pauperis is made, does not reject 
the application in view of the proviso to that rule 
but issues notice on the opposite party to show cause 
why the application to prosecute the appeal as pauper 
should not be allowed, it is not open to the Court, at 
a later stage, to reject the application on the ground 
that under the proviso it is bound to reject it. AIR 
1929 Lah 514 and AIR 1931 Pat 183, Dissented from: 
AIR 1933 All 11 and AIR 1933 Mad 658, Rel. on. 
60 Cal VV N 835 : AIR 1956 Cal 530 (532) (Pr 13) 
(DB). 

-~r- O. 44, R. 1, Proviso — Scope of — Powers of 
\lQbiirt. 

^ The Court has jurisdiction to reject a petition at 
the ex parte hearing, if the Court finis that there is 
no prima facie case even issuing a notice upon the 
opposite party. 

As a rule of jurisprudence ex parte orders should 
not be passed by a Court as final orders, without 
giving an opportunity to the parties affected to make 
their submissions thereon For the purpose of issuing 
notices, a Court may at the preliminary stage, come 
to a decision, only as a preliminary one for issuing 
a Rule ; that cannot and ought not to be taken to be a 
final decision which would be binding on the oppo¬ 
site parties who have had no opportunity to ma e 
any submission before the Court. Hence the ^ n ^ er P re 7 
tation that the procedure envisaged under R. 1 ot 
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O. 44 of the Civil P. C., is that when an application 
is filed by a person accompanied by a memorandum 
of appeal praying to be allowed to appeal as a pauper 
the Court is required, in the first instance, to peru'e 
the application and the judgment and decree appeal- 
-ed from and to consider whether the decree is one 
contrary to law or to some usage having the force of 
law or is otherwise erronenous or unjust as provided 
in the proviso to the said rule and it is only after the 
Court is so satisfied that a Rule may be issued by the 
Court for a decision in the presence of the opposite 
party as to whether the petitioners should be allowed 
to prefer the appeal in forma pauperis and therefore 
that after the Rule had been issued on the opposite 
parties the Court must betaken to have already been 
satisfied that the decree against which the appeal is 
to be preferred was contrary to law or to some usage 
having the force of law or was otherwise erroneous 
or unjust and would thereafter be confined only to an 
enquiry as to the pauperism of the applicant cannot 
be accepted. If that icterpretation is given effect ti, 
the position will be that a decision is reached by the 
Court before the opposite parties have appeared in 
the case and while dealing with the application at 
the ex parte stage the oxeposite parties are denied the 
fundamental right of being heard before a final deci¬ 
sion is made against them. AIR 1955 N U C (Cal) 
2922 (DB). 

-“O. 44, R. 1, Proviso and O. 33, R» 7 — Issue of 

notice to respondents—If precludes consideration of 
the applicability of proviso. 

The procedure as laid down in O. 33, though not 
reproduced in terms in O. 44, has been made appli¬ 
cable by specific reference in R. 1 of O. 44. 

It is unquestionable that under O. 33 even though 
at the preliminary f tage the Court did not reject the 
petition under R. 5 of Order, it is open to the Court 
to hear objections raised by the opposite parties and 
the Government Header, even on points which arise 
on R. 5, and arrive at a decision that the application 
is not maintainable. The Court would be justified 
and would be acting within its jurisdiction to pass 
the final order when the final hearing takes place in 
the presence of the opposite parties. 

Therefore and in view of the fact that on the face 
of it the proviso to O. 44, R. 1 would be attracted 
•only if the applicant is found by the Court to be a 
pauper and there is no occasion for the Court to con¬ 
sider at the initial stage, when an application is filed 
under O. 44, whether the decree is contrary to law 
or to some usage having the force of law or is other¬ 
wise erroneous or unjust and that if the applicant is 
not a pauper, the Court is not called upon to enter 
into a consideration as required under the last portion 
of the proviso. The Court would not be debarred 
from considering the question, whether the decree 
complained against is contrary to law or to some 
usage having the lorce of law or is otherwise erron¬ 
eous or unjust, alter giving a hearing to the opposite 
partv and also to the Government pleader, if notice 
bas been given to him merely because it issued a rule 
calling upon the opposite party to show cause why 
Che petitioner should not be allowed to file an appeal 
in forma pauperis. Case-law relied on. AIR 1955 
N U C (Cal) 2922 (DB). 

O. 44, R. 1, Proviso — Scope. 

If the Court has reason to think that the decree is 
contrary to law, that will be sufficient under proviso. 
It is not for the Court for the purpose of the enquiry 
to hold that the decree is contrary to law. AIR 1955 
N U C (Cal) 2922 (DB). 

O. 44, R. 1 and O. 33, Rr. 5, 7 — Proviso to the 
cule* 


The difference in the tests to be applied between 
an application filed to sue as a pauper and an appli¬ 
cation filed for permission to prosecute an appeal in 
forma pauperis is fundamental and well marked. 
While in the ca<e of an application by a pauper for 
permission to sue, lie is to follow a particular proce¬ 
dure, and with regard to the merits of the claim in 
the proposed suit no enquiry is to be made by the 
Court, although the Couit is to look into whether 
there is a cause of action in the case of an application 
by a pauper far permission to file an appeal in forma 
pauperis, he is to satisfy the Court, as required in the 
proviso to Rule 1 of Order 44, that the Court has 
reason to think that the decree is contrary to law or 
to some usage having the force of law or is otherwise 
erroneous or unjust. In the case of a pauper appeal, 
therefore, the Court is called upon to examine the 
merits of the appeal and not merely whether the pau¬ 
per has got a cause of action. The proviso is a 
mandatory one, and contemplates that on a perusal of 
the application, the judgment and decree, and nothing 
else, the Court would come to the view that the 
decree is contrary to law or to some u^age having the 
force of law or is otherwise erroneous or unjust. AIR 
1955 N U C (Cal) 2922 (DB). 

-O. 44, R. 1, Proviso — Applicability — Decision 

based on appreciation of evidence. 

Where the whole question depends on tiie evidence 
as led by the parties and the decision as it appears 
from the judgment depends as to which set of 
evidence is to be believed and which ^et is to be 
disbelieved, that being a pure question of fact, depen¬ 
dent upon the appreciation of the evidence, it cannot 
be said that the decision is contrary to law, or to 
some usage having the force of law. AIR 1955 
N U C (Cal) 2922 (DB). 

-“O. 44, R. 1, Proviso — Pauper appeal — Oppor¬ 
tunity to party to show that decree is contrary to law 
must be given. 

An application under S. 609, Hyderabad Civil 
P. C, (corresponding to Q. 44, R. 1, Indian Civil 
l\ C ) is a judicial proceeding and the order made 
thereon should be based upon the exercise of a judi¬ 
cial discretion on a pioper consideration of the rele¬ 
vant material. Thus under S. 609 of the Hyderabad 
Civil P. C., reasonable opportunity of being heard 
must be given to the parties who will be affected by 
the order. The mere absence of an express provision 
for hearing the applicant is no justification for refus¬ 
ing to hear him. ILR (1952) Hyd 64 t AIR 1952 
Hycl 157 (DB). 

O. 44, R. 1 — Order for the enquiry into the 
pauperism of the appellants directed to he made bv 
the appellate Court — Court must be presumed to 
have admitted the petition and saw good reason to 
think that the decree was contrary to law : AIR 1929 
Pat 27, Foil. ILR (1952) Hyd 64 : AIR 1952 Hyd 
157 (DB). 

(Editorial Note : It may be noted that so far as 
Patna High Court is concerned : AIR 1929 Pat 27 
(followed in this case), is overruled by a later Full 
Bench reported in AIR 1931 Pat 183 : See AIR Com¬ 
mentaries on Civil P. C., O. 44, R. 1.) 

- -O. 44, Rr. 1, 2 ; App. G. ; Form No. 11- Appli¬ 
cation for leave to appeal as pauper-Respondent is 
not entitled to notice — Notice to respondent issued 
— Respondent is not entitled to say that decree 
sought to be appealed against is not contrary to law 
—He can only contest the fact of pauperism of 
applicant. 

Unless the Court sees reason to think that the de¬ 
cree is contrary to law or to some usage having the 
lorce of law or is otherwise erroneous or unjust, it is 
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ound to reject the application for leave to appeal as 
pauper. So the very issuance of notice to the respon¬ 
dent and^ the Government pleader after hearing the 
applicant s counsel tan-amounts to a record that the 
conditions requisite for the issue of notice were pre¬ 
sent in the case. It is not open to the Court to recon¬ 
sider the matter at a subsequent stage and say that the 

decree is correct and therefore no notice ouczht to 
have been issued. 

.. ri ^xt stage in the consideration of the applica¬ 
tion is the enquiry into the pauperism of the appli¬ 
cant. An opportunity is given to both sides to 
represent tneir views and to offer their evidence. It is 
only a consideration of the status of the applicant 

Ij i^ C ?r template< ? in . this notice - (App. G, Form 
, °\ j 110 cnqui;y is to be held, no notice need 
e issued to the respondent before granting leave to 
appeal as pauper. 

Order 44, does expressly provide for a notice to 
tne respondent on an application for leave to appeal 
as a pauper. A notice is only implied in the expres¬ 
sion inquiry in R. 2 The form No. II, App G can 
only re.er to cases where notice is given with refer- 
t? th , e sec ^°ns or the rules in the Code : AIR 

aid 1 ft* 1 ani AlR 1034 All 1004 (FB)and 

AIR 19vW Oudh 222 (FB) and AIR 193d Mad 842, 
Dissented from ; A FI? 19 a 2 Mad 523 and AFR 1955 

~ al ReL on - 1960 Ker L J 1177 : ILR (1960) 

2 n 1961 Ker L T 38 : AIR 1961 Ker 309 
(310) (Prs 3, 4, 5, 6). 

appeai Proviso— Proviso mandatory—Pauper 

The proviso to O. 44, R 1, Civil Procedure Code, is 
mandatory acd is a necessary safeguard introduced 
by the L=g,s ature for the benefit of the litigants who 
tind themselves opposed by pnipers. To provide a 
safeguard against the proviso being overlooked, the 
Judge admitting a pauper appeal should express and 
record briefly the reasons on which the leave pro¬ 
ceeds. Though it will not be proper for the Court to 
express definitely the conclusions about this proviso 
there must be some mention about the same that the 
appellate Court has considered the proviso. I960 
M PL J (Notes) 29. 

C,a V se (2) -Leave to appeal in forma 
P P i Order rejecting application and directing 

u* , C0 V, n r f J e . e without giving a hearing to 
the appellant - Validity. 

fh^ttl' R ’ 1 Ci y i, ,P rocecIu re Code provides 

that the appellate Court shall fix a dav for hearing the 

applicant or his pleader before rejecting an applica- 

i n or leave to appeal in forma pauperis It is not 

Uv°p g r lf l h . e Court peruses the judgments of the 
lower Court in Chambers and passes an order. In the 

a sence of a hearing as required by the rule, the order 

3MM&“(£'5f ll0M) 2 L J 517 ■ A ‘ E 



O. 44, R. 1 (2), S. 152 Appeal filed in forma 
pauperis—Court issuing notice to respondent without 
complying with R. 1 (2) — Question under R. 1 (2) 
considered in presence of respondent—Court held has 
inherent jurisdiction to correct its error — Order held 

S' , 939 842, Rel. on. 74 Mad L W 

766 : (1962) 1 Mad L J 420. 


-O 44, R.;l, Proviso — Appellate Court, com- 

petency of, ta reject pauper petition without assign- 
ing reason. 6 

An appellate Court is bound to reject under the 
proviso to R. 1 an application to file an appeal in 
lorma pauperis if upon a perusal thereof, and of the 
judgment and decree appealed from, it sees no reason 
to think that the decree is contrary to Jaw or to some 
usage having the force of law or is otherwise er roneous 


or unjust. When it hears the counsel for the uev- 
tioner and rejects the petition, it must be presumed^ 
have apphed its mind to the arguments of the counsel 
and the facts of the case before rejecting the p 2 tition. 

I he fact that the points urged by the counsel who- 
appeared for the pstitioner are not set out or dis¬ 
cussed or thit no reasons have been given while 
rejecting the application is no reason for interfering 

’ n . u dV A?n '! ™L f h . , th f order of rejection. AIR 1923 Mad 

Ain’ mi* \ 9 , 3 j Mad 101 an d AIR 1942 Mad 478, Folk- 

ATR iq -7 x'. ac i i98 J NotfoU. 1951 Mad W N 273 r 
AIR 19 d 2 Mad 1/8 (Pr 4), 

“ 44* R. 1 ~ Notice to respondent after admis¬ 

sion o-application Respondent cannot urge at that- 
stage that case is not fit for admission. 

Once the application to prefer an appeal in forma- 
pauperis has been admitted, it is not op 3 n to the res¬ 
pondent who receives notice after admission to urge 

^ should not have been admitted 

and ihe same should ha^e been rejected in limine, 
on the ground that the decree of the Court below 
is not contrary to law or some usage having the force 
of law or otherwise not erroneous or unjust. 

A duty i> cast by O. 44, R. 1 (2) on the judge upon 
nearing the applicant or his pleader an 1 upon the- 
perusal of the judgment and decree appealed from to- 
ce-ermine whether the case is one fit for admission 
or not. j he matter entirely rests with the Court either 

? r to re i ect *ke application on the ground 
tna. tne judgment and decree is not contrary to law 
or to some usage hiving the force of law or is other¬ 
wise not erroneous and unjust. The wordings of the 
section clearly indicate that af that stage it was not in 
the contemplation of the Legislature that enacted this 
provision to give opp)rtunity to the respondent to be 

heard before an order ol accepting or rejecting the 
petition was passed. 

There^is no vested right in the respondent who has 
the benefit of a judgment in his favour as there is in 
the case of a successful pirty who has the benefit of 
the opposite party’s claim being barred by limitation* 
and therefore, there is no force in the contention that 
lie should be given an opportuni y before his right is- 
taken away. The very fact that an appeal is filed 
against the judgment indicates that the matter is sub 
judice and the merits of the case are yet to be decided 
by the superior Cou t. 

Moreover, after the issue of pauperism is decided, 
the re*pandent will have an opportunity of contesting 
the w’hole matter at the final stage when the appeal is 
heard provided the appellant succeeds in proving 
that he can file the appjal in forma pauperis. Hence- 
no prejudice is caused to the re>pondent, if he is not 
allowed an oppartunity of bring heard on the ques¬ 
tion at that stag? of issue of notice. 

To hold otherwise would mean that the order of 
admission itself is under reconsideration and that 
would be an untenable position. (’62) 40 Mys L j 423^ 

- O. 44, R. 1—Proviso — Scope-Strict compliance 

—Duty of Court. 

In considering an application to prefer an appeal 
in forma pauperis the High Court can only look into 
the application filed by tne petifioner and the judg¬ 
ment and decree and, on perusal of them, if the Court' 
comes to the conclusion that the decree of the lower 
Court is not contrary to law or is not otherwise* 
erroneous or unjust, then the Court is bound to reject 
the application. 

The proviso to O. 44, R. 1 gives the Court do 
option. No injustice can result by such strict ad¬ 
herence to the terms of the proviso and consequent 
refusal of leave to appeal in forma pauperis, £as it is¬ 
open to an applicant to pay the court fee and ask the 
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Court to examine the entire records and to come to a 
conclusion. I L R (1956) Mys 136 i AIR 1937 Mys 
11(12) (Prs 4, 7).' 

-O. 44, R- 1,0. 33, R. 1 —Appeal filed along with 

application for leave to appeal in forma pauperis — 
Question whether decree sought to be appealed 
against was contrary to law etc. can be considered. 

In an appeal filed along with an application for 
leave to appeal in forma pauperis, the respondents 
would be entitled after notice to come and raise the 
question whether or net the decree sought to be 
appealed against is contrary to law or some usage 
having the force of law or is otherwise erroneous or 
unjust. The amendment of Rule 1 ot Order 44 has no 
bearing on the question whether or not, the Court, in 
not outright rejecting the appeal, is precluded from 
going further into the question whether the judgment 
sought to be appealed from is prima facie right or 
wrong, after the opposite party has appeared in 
response to notice. AIR 1934 Lah 72; AIR 1958 Punj 
437, Foil. (’50) 67 Pun L R 1129. 


When an application for leave to appeal in forma 1 
pauperis is presented, ordinarily the appellate court y 
/ must make up its mind at once whether the decree 
is contrary to law or to some usage having the force 
of law or is otherwise erroneous or unjust. The mere 
fact, however, that (he application is not rejected at 
once and a notice is issued to the opposite party 
would not mean that I he Court would be precluded 
from rejecting the application if the opposite party i« 
able to satisfy the Court that the applicant’s conten¬ 
tion was wrong and that the decree is really nnt cont¬ 
rary to law or to some usage having the force of law or 
that it is not otherwise erroneous or unjust. The Court 
should proceed to enquire into the pauperism of the 
applicant only alter it has definitely come to the con¬ 
clusion that the application is not fit to be rejected on 
the above grounds. AIR 1933 Mad 658 and AIR 1932 
Mad 523 and AIR L9o6 Cal 530, Dissented from. ILR 
(1958) 8 Raj 44 : 1958 Rai L W 295 : AIR 1958 Raj 
133 (130; (Pr 15) (DB). 

O. 44, R. I, proviso—Scope. 


- O. 44. R. I—Scope of inquiry — Application for 

leave to appeal—Notice - Opposite party if can show 
that judgment sought to he appealed against is not 
prima facie contrary to law. 

Both under the original proviso and the new sub- 
r. (2) it is clearly the duty of the Court to examine 
the judgment straightway and decide whether it is 
prima facie right or wrong. If the judgment is prima 
facie correct, then the application must be dismissed 
without any further ado. If the Court comes to the 
conclusion that the judgment is prima facie wrong it 
will issue notice to the opposite party, and it is quite 
wrong and unjustified to hold that the judgment has 
only to be considered after the question whether the 
applicant is a pauper or not has been decided. 

. Once the Court has perused the judgment and found 
it prima facie wrong and has issued notice, the 
respondent ought not to be heard at all on the merits 
ot the case unless and until leave has been granted 
and the appeal is heard as such. AIR 1956 Cal 530, 

0 i n neJ L r\ P ‘ ( 195S} P,,nj ’ 663 : 00 Pui, i L R 587 i 
(DB) 1958 PU{JJ 437 (41U) (Pt A) (FrS * 10 ’ I2 ' 14) 

^ Conditional leave to defend granted 
under O. 37, R. 2 — Condition not observed — Suit 

decreed Leave to appeal i a forma pauperis — It 
can he granted. 

Where the judgment appealed against was simply 
a formal order to the effect that since the defendant 
had failed to deposit the sum in suit and costs 
in Court within the specified period, on which condi- 

n 0I ^7 allowed to defend the suit under 

vJ. o/, n. 3, C. P. Code, the suit was decreed. 

ti™ e r!fV hat ®. ve ? if the 0lder by which this condi- 

On k ^T 05 , 1 * of sultar ‘ ou " t and cost was imposed 
on the defendant were to be treated ns part of the 

™ under appeal, there was nothing prima facie 

ntrary to lav or otherwise erroneous or unjust in 
it, in order to entitle the defendant to appeal in forma 

Arn P fo4 rl U{ < ,958 » P“nj GG3 , GO Pu D j L It 387 : 
AIR 19oS P unj 437 (4<0) (Pt C) (Pr 15). ’ 

——O. 44, R. 1-Proviso-Decision contrary to law. 

\Vhere the decision sought to ho appealed from 

J n ( i j [ . , , the case does not 

the Co„rr e ,^c eq r‘ re .T entS ° f °,' 44 ' K h Proviso and 
toe Uourt acts strictly in accordance with O 44 R ] 

I roviso in reacting an application for leave to appeal’ 
30 (DB)? paupens ‘ 33 Pun L R 19 i AIR 1951 Punj 

~~,9- ??• R l—Proviso - Procedure— Rejection of 
application after issue of notice ~ Validity. 


\\ here the Court is not satisfied that the decree is 
contrary to law' or to some usage having the force of 
law or is otherwise erroneous or unjust, leave to 
appeal as pauper cannot be granted under O. 44, R, ] 
AIR 1955 Via Pra 4 (5) (Ft B) (Prs 1,3). 

7. Power to grant time for payment 

of court, fee. 


O. 44, R. 1 —Time given for payment of court-fee 
on rejection of leave to appeal as a pauper — Right of 
respondent to challenge admission of appeal. 

When time is given for payment of court fee on 
rejection of leave to appeal as a pauper, the appe&i 
though deemed to have been filed when the appea* : 
memo was filed along with the application for leave 
to sue as a pauper, it is subject to the right of the 
respondent to challenge the admission of the 
appeal where it is made ex parte. But it can be 
challenged only on the ground that the original appli¬ 
cation for leave to appeal as a pauper was itself mala 
mie or fraudulent the burden of proving which is or) 
the respondent. AIR 1951 Kutch 87 (Pr 4). 

O. 44, R. 1—Application for leave to appeal as 
pauper filed by clerk of appellants counsel — Appli¬ 
cation not mala fide or fraudulent — Appellant subse¬ 
quently paying requisite court-fees - Efiect —Power of 
Court t) accept appeal. See Ibid, S. 149. 1959 
M P L J (Notes) 94. 


• * x 


, - *- ^ 4 A ^ A Vi I 

as pauper rejected — Court can grant time to pay- 
court-tee. 

1 he dismissal ol an application for permission to 
file an appeal in forma pauperis does not entail dis¬ 
missal of the appeal. 1 he Court has power under 
S. 14o, C. P. Code, to grant time to pay necessary 
court-fee. ILR 22 Bom 849, A I R 1918 Mad 1039 and 
AIR 1918 All 194, Foil.; A 1 R 1935 Rang 336, Not 
foil. 1959 MPLj (Notes) 6. 


O. 44, Pi. 1 Pendency of enquiry on pauperism— 

■mrci An f A r\ ^ • i ^ /m . i- I ^ ^ _ ■ C - . • 


, . - II yauyviisin — 

Permission to pay Court-fee —Grant of — Permissibi¬ 
lity. See Ibid, S. 149. 1958 Jab L J 385. 

O. 44, R. 1-Object of clauses (a) and (b) of II P 

* no _ 1 r x 7 x f t 


of O. 33 — PlaintifPs appeal in forma pauperis dismis¬ 
sed on merits-Plaintiff is liable to pay court-tee on 
amount for which appeal was filed. See Ibid O 

R. IF (’63) 65 Punj LR 618 . ^ 


O. 44, R. 1— Application for leave to apnea 
aspapper— Order rejecting — If an appeal undei 

of Limitation Act—Order 


icjcviuig —ir an appeal unt p 
A rt. 162 (2) of Limitation Act—Order granting timi 
for payment of court-fee — Effect of — If attract: 


4 , 
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Limitation Act, Art. 182 
Lim. Act. 

There is no provision in the Code to the effect that 
when permission to appeal as a pauper is refused the 
memorandum of appeal should be rejected. The 
Court may, as in the case of an application for per¬ 
mission to sue as a pauper, instead of rejecting the 
application, direct the applicant to pay the requisite 
court-fee within a time to be fixed by the Court and 
it the direction is complied with the memorandum of 
appeal filed along with the application will be num¬ 
bered and registered as an appeal. 

But that does not mean that there is already an 
appeal and that the Court merely allows it to proceed 
in the ordinary manner. The memorandum of appeal 
becomes an appeal by reason of the order of the Court 
although for purposes of limitation the appeal will 
be deemed to have been filed on the date of the pre¬ 
sentation of the application. The mere presentation 
of a memorandum of appeal along with the applica¬ 
tion does not amount to tiling an appeal and so long 
as the memorandum of appeal is not numbered or 
registered, it cannot be said that there has been an 
appeal in the case within the meaning of Art. 182 <21 
TLR 6 All 438, AIR 1951 All 79 (FB), AIR 1934 Mad 
303, AIR 1938 Cal 533 and A I R 1952 Trav-Co 493 

Rel. on. ILR 16 Cal 250 and AIR 1931 Pat 422, Dis¬ 
sented from. 

The position will, however, be different if after the 
appeal is admitted and registered it is rejected for 
non-payment of court-fee or on the ground that the 

appeal was filed out of time. Even if the appeal was 
wrongly admitted and registered it cannot be said 
that there has been no appeal. An appeal once admit- 
ted is an appeal for purposes of Art. 182 (2), Limita¬ 
tion Act, for whatever reason it may be subsequently 
dismissed, AIR 1132 P C 10o, Ref. Travancore-Co- 
chin State v. P. John Mathew, ILR (1955) Trav-Co 
234: 1955 Ker L T 471 s AIR 1955 Trav-Co 209 
(219, 220) (Prs 44, 45, 46,47, 48) (FB). 

8. Effect of allowing application for leave to 

appeal as pauper. 


Where after the dismissal of the appellant's appli. 
cation for leave to appeal in forma pauperis, time was 
granted to him under S. 149, to pay the court-fee, the 
appeal should be deemed to have been filed when the 
memo, of appeal was presented without the court-fees 
along with the application for leave to appeal in 
lorma pauperis subject to the qualification that if the 
order of admission of appeal is passed ex parte it 
may be challenged by the respondent at the hearing 
it not before. But the only ground od which it can 
be successfully challenged is that the original appli¬ 
cation for leave to appeal in forma pauperis was mala 
fade or fraudulent. The burden of showing this is on 
the respondent. Where the appellant’s original appli¬ 
cation was mala fide the appeal must be deemed to 
have been filed on the date when the court-fees were 

paid. A I R 1943 Oudh 458, Rel. on. AIR 1951 
Kutch 87. 

10. Letters Patent appeal. 

—O 44, R. 1 High Court Rules and Orders — 
Allahabad High Court Rules of Court (1952), Ch. 9, 

R. 10 (2) Provision in R. 10 (2) is mandatory — Spe- 
C1 £ L^^P ea l s un der Letters Pateut and the Rules 
9* the ' High Court are not governed by O. 44, R. 1, 
Civil P. C. and must be duly stamped. See High 
Court Rules and Orders — (Allahabad) Rules of the 
Court (1952), Ch. 9, R. 10 (2). AIR 1965 All 79 (DB). 

O. 44, R. 1 — Order declining to grant leave to 
appeal in forma pauperis—L. P. Appeal - Notice. See 
Letters Patent (Mad.), Cl. 15. AIR 1962 Mad 263 
(DB). 

11. Limitation. 

O. 44, R. 1— Application for permission to con¬ 
tinue an appeal as pauper — Limitation. See Limita^ 

tion Act (1908), Art. 170. AIR 1955 N U C (All) 3545 
(DB). 

• " D. 44, R. 1 (2)—Application for leave to appeal 
in forma pauperis—Time taken for obtaining copy of 
judgment can be excluded. See Limitation Act (1908), 

S. 12 (2). AIR 1964 Ker 173 (FB). 
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-—° 44, Kr. 1 and 2 — Leave to appeal in forma 
pauperis granted — Admission of appeal—Court’s 
power to reject application later. 

When once an application under O. 44, R. 2 is 
accepted, it is not competent for the Court to reject 
that application unless it be by way of review. The 
question, whether an application comes within the 
purview of O. 44, R. 2. or not, is one that has to be 
decided before the application under O. 44, R. 1 is 
allowed. 

It is permissible for the High Court to issue notice 
before the application is allowed. But after the ap¬ 
pellant is permitted to file the appeal in forma pau¬ 
peris it is not open to the respondent who had received 
the notice after the admission of the appeal to reopen 
that question, i960 Andh L T 772 : (1960) 2 Andh 

W R 303 : AIR 1961 Andh Pra 65 (65, 66) (Prs 6, 7) 
(DB). 

9. Appeal. 


O. 44, R. 1— “Judgment”— Orders which are r 
“judgments”—Order rejecting application to appe 
as pauper—Not a judgment—Appeal against'the ordi 
held not maintainable — See High Court Rules an 
Orders—Allahabad High Court Rules (1898), Ch. 
R. 5. AIR 1963 All 241 (DB). 


O* 44, R. 1 — Appeal filed with application to ap¬ 
peal as pauper Application rejected and time 
allowed under S. 149, to pay court.fee — Appeal ad¬ 
mitted ex parte Respondent if can challenge ad¬ 
mission of appeal. 


O. 44, R. 1 S. 5 of Limitation Act (1908), applies 
to application for leave to appeal as pauper — A I R 
1927 Nag 197, Dissented from. See also Limitation 
Act (1908), S. 5. AIR 1953 Kutch 31. 

-O. 44, R. 1 and Limitation Act, S. 5—Appellants 

permitted to sue in forma pauperis — Appeal involv¬ 
ing scope of applicability of an Act—Question is one 
of law—S. 5 of Limitation Act applicable to appli¬ 
cations under O. 41, R. 1. 

Held, on facts that the applicants had been per¬ 
mitted by the trial Court to file the suit in forma 
pauperis. The case involved an important question 
about the scope of S. 2 of the Hindu Adoptions and 
Maintenance Act and whether the said Act would be 
applicable to a member of the aboriginal tribe. Such 
a question, governed by the provisions of the Hindu 
Adoptions and Maintenance Act, 1956, would be a 
substantial question of law. The appeal was filed 
beyond the period of 30 days provided by Art. 170 
of the Limitation Act. But a bona fide advice given 
by the lawyer in the case, although it was wrong, 
should not prejudice the rights of the minor and the 
illiterate and ignorant woman so as to defeat any 
just and rightful claim that they might have. AIR 
1951 All 242, Foil. S. 5 of the Limitation Act was 
applicable in the special circumstances of the case. 
1962 M P L J iNotes) 17. 

-O. 44, R. 1 — Application for leave to appeal in 

forma pauperis — Delay — Sufficient reason — Appli¬ 
cability of S. 5, Limitation Act. See Limitation Act 
(1908), S. 5. AIR 1957 Mys 25. 
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-O. 44 , R l—Scjope—Application for leave to ap¬ 
peal as pauper allowed — Question of limitation not 
raised — If can be raised at hearing of appeal. See 
ibid, S. 11. AIR 1961Tunj 391 (DB). 

12. Revision. 

— O. 44, R. 1 — Rejection of application for leave 
to appeal in forma pauperis—Power of Court—Revi¬ 
sion. interference in. 

A Court is bound to reject an application for leave 
to file on appeal in forma pauperis, if on a perusal 
thereof and of the judgment and decree appealed 
from, it sees no reason to think that the decree is con 
trary to law or to some usage having the force of 
law or is otherwise erroneous or unjust. It is not 
even necessary for the appellate Court to hear the 
petitioner in a pauper appeal before rejecting the 
appeal or to grint appellant time for paying the 
court-fee. So, where the appellate Court hears the 
counsel for the petitioner and rejects the petition it 
must be presumed to have applied its mind to the 
arguments of the learned counsel and the facts of 
the case and the mere fact that no detailed reasons 
were given for rejection is no proof that the appel¬ 
late Court did not apply its mind to the facts of the 
case or the arguments urged. Any interference in 
revision under S. 115 of the Civil P. C. with such an 
order would not be justified. Case-law reviewed. 
64 Mad L W 333 > (1951) 1 Mad L J 472 : 1951 Mad 

W N 273 : AIR 1952 Mad 178 (Pr 4). 

* 

ORDER 44, RULE 2 

. P’ Rr. 2 and 1 — Applicatian accepted—Re¬ 
jection—Power of Court. 

When once an application under O. 44, R. 2, Civil 
• C., is accepted, it is not competent for the Court, 
to reject that application unless it be by way of 
review. The question whether an application comes 
within the purview of O. 44, R. 2 or not is one that 
nas to be decided before the application under O. 44, 
R. 1, is allowed. But when once an order has been 
passed finally, it is not open to impeach that order 
except by wiy of review. 

Ini an application under O, 44, R. 2, it is permissi¬ 
ble tor the High Court to issue notice before the 
application is allowed. But that is not the same 
thing as saying that after the appellant is permitted 
to file an appeal in forma pauperis it is open to the 
respondent who had received the notice after the 
admission of the appeal to reopen the question. The 
two situations are different and distinct. (1960)2 
Andh W R 303 : 1960 Andh L T 772 : A I R 1961 
Andh Pra 65 (65. 66) (Prs 6, 7) (DB). 

O. 44, R. 2 — Who is unable to pay the fee re- 
quired. See Ibid, O. 44, R. I, AIR 1955 N U C (Cal) 
2922 (DB). 

O. 44, R. 2 Application for leave to appeal as 
pauper-Respondent is not entitled to notice—Notice 
to respondent issued — Respondent is not entitled to 
say that decree sought to be appealed against is not 
contrary to law Me can only contest the fast of 
pauperism of applicant. See Ibid, O. 44, R. 1. AIR 
1961 Ker 309. 

ORDER 45, RULE 1 

”~"0. 45, Rr. 1, 13; S. 109—Final order—Meaning— 
Order quashing certain proceedings passed bv High 

Court in writ petition — (Constitution ot India, 
Art. 215.) 

Per Desai, J. —A ‘final order’ within the meaning of 

O. 4o, R. 1 must be an order as defined in S. 2 (14) 

ot the Code, i. e.. it must be a formal expression of a 
decision of a Civil Court. Where the High Court in 
a writ petition passes an order quashing certain orders 


of the consolidation authorities under U. P. Consoli¬ 
dation of Holdings Act (5 of 1954), it is net an 
order of a civil Court, because a High Court is 
a Court of record created by the Constitution, and 
not a civil Court. Civil Courts are inferior Courts 
created by the States through their local Acts. AIR 
1957 All 495, Rel. on. 

The word “decree” includes a final order, but an 
order is not final if it does not bind parties. 1957 All 
W R (II C) 268 : A I R 1957 All 505 (517) (Pt K) 
(Pr 21) (DB). 

-O. 45, R. 1—Order in Letters Patent appeal held 

not a judgment decree or final order within the mean¬ 
ing of Art. 133 — Leave to appeal to Supreme Court 
not granted. See Constitution of India, Art. 133. A I R 
1955 N U C (Punj) 5394 (DB). 

ORDER 45, RULE 2 

- O. 45, P- 2 and O. 47, R. 1 — Cancellation of 

leave to appeal to Supreme Court — Effect — Neither 
review of order nor fresh application for leave is 
competent. See Supreme Court Rules (1950), O. 12, 
R. 3. AIR 1962 Andh Pra 245 (DB). 

-O. 45, R. 2 — Certificate cancelled under O. 12, 

R. 3, Supreme Court Rules — Whether fresh appli¬ 
cation under O. 45, maintainable. 

When once leave to file an appeal to the Supreme 
Court has been granted, the further stages of the 
appeal are governed by the Supreme Court Rules 
except in relation to matters specifically mentioned 
in O. 45, Civil P. C. Thereafter the High Court is 
divested of jurisdiction to deal with anything con¬ 
nected with the appeal except as provided in O. 45. 
Order 38 of the Supreme Court Rules vests power 
of review onlv in the Supreme Court while O. 45 of 
these Rules clothes that Court with inherent jurisdic¬ 
tion. No such power is extended to the High Court 
under the Supreme Court Rules. There is nothing in 
the Civil P. C. which warrants the conclusion that a 
second application could be filed for leave to appeal 
to the Supreme Court after certificate was cancelled 
under O. 12, R. 3, Supreme Court Rules. Therefore, 
a second petition is inadmissible under O. 45. R. 2, 
Civil P. C. 1961 Andh L T 926 : (1962) 1 Andh W R 
24 ; AIR 1962 Andh Pra 245 (246, 247) (Prs 6, 12, 14, 
16) (DB). 

-O. 45, R. 2 — Two appeals arising out cf two 

orders in same execution disposed by common judg¬ 
ment — Two applications for leave — One barred by 
limitation—Effect. See Limitation Act (1908), Art 179. 
AIR 1954 Bom 525 (527) (Pt B) (Pr 8) (DB). 

-O. 45, R. 2 — Appeal to Supreme Court — Proce¬ 
dure Did down in Code must be followed — Arti¬ 
cle 179, Limitation Act which applies to applications 
under Ss. 109 and 110, Civil P. C. also applies to 
application under Art 133 of Constitution. 62 Cal 
W N 155 : AIR 1958 Cal 296 (297) (DB). 

-0.45, R. 2; O. 47, R, 1—Procedure—Application 

for review or for leave to appeal to Supreme Court— 
Maintainability—Proper procedure—Scope of review 
application and application for leave to appeal. 

It is not permissible for a party to file an applica¬ 
tion asking for a review of judgment or leave to 
appeal against that judgment to the Supreme Court. 
If the applicant is advised that he has sufficient 
grounds to ask for leave to appeal to the Supreme 
Court he has to file a separate application therefor. 
Such leave has to be asked for on grounds which 
are altogether different from those on which a review 
can be sought. The two reliefs cannot be sought in 
one and the same application. AIR 1952 Vin Pra IQ 
(20) (Pt A) (Pr 1). u rrd 
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ORDER 45, RULE 3 

T R# 3, Ss. 109, 110 — Certificate — Form 

and indents- Obligation based on inadequacy of 

technical-Special leave. See Ibid, 
Ss. 109, 110, 112. AIR 1950 F C 83. 

;-P* 45 » ?• 3 ; 0-1 R- 1°; Ss. 100-109 (c) — Suit 

lor declaration of title to stolen articles recovered by 
police —- Suit valued at sum over five thousand—Suit 
triable by Sub-Judge and not Additional Sub-Judge 
under administrative order although latter had pecu¬ 
niary jurisdiction to try under S. 9, Ajmer Courts 
Regulation — Suit transferred by Sub-Judge to Addi¬ 
tional Sub-Judge in ignorance of order — Case re¬ 
transferred to Sub-Judge—Framing of issues and 
further^ proceedings in Court of Sub-Judge — Order 
impleaaing p°rsons claiming as pledgees as defen¬ 
dants under O 1, R. 10 before transfer — Irregularitv 
it any curable under S. 99 — Case not fit for appeal 
under S. 109 (c) or O. 45, R. 3. See Ibid, Ss. 99-109 
(c). AIR 1950 Ajmer 33. 

c 3—Power of High Court to issue certi- 

ncate or fitness in case of appeal to Supreme Court — 

Respective scopes of provisions of Ss. 109 and 110 

and O. 45, R. 3 and Arts. 132 and 133 stated. See Con¬ 
stitution of India, Art. 132. AIR 1957 All 28 (DB). 

O O, 45, R. 3 Application for leave to appeal to 
Supreme Court—Certificate ot fitness — Valuation of 
eubject-matter in suit and appeal—Valuation adopted 
ill plaint and accepted for appeal by defendant — 
Party applying for certificate can show higher and 
real value of subject-matter — He is not precluded 
Horn doing so by provision of S. 11, O 7. R. 1; O. 8, 
R. 2 or O. 41. R. 1 (2), Civil P. C. or S. 115 of Evi¬ 
dence Act. See Constitution of India, Art. 133 (1) (a) 
AIR 1961 Mad 511 (FB). W 


O. 4o, R. 3 — Leave to appeal to Supreme Court 

C ? n rr- g i anted under Art - 133 (1) (a) from final order 
ol Hign Court in exercise of its revisional jurisdic¬ 
tion. See Constitution of India, Art. 133 (1). AIR 1952 
Pat 450 (DB). ; 

" O* 45, R. 3 — Application for leave to appeal to 
Supreme Court — Limitation. See Constitution of 
India, Arts. 133 and 227 (2) (v). A I R 1954 Punj 65 
(DB). 


~—°- 45. R. 3 — Non-compliance — Effect. See East 
luniab High Court Rules and Orders, Vol. 5, 

Chap. 8A, F. 1 (a) and (b) Chap. 9. A I R 1950 East 
Punj 195 (DB). 

®-—O. 45 R. 3 — Certificate of leave granted under 
Jodhpur Rules, R. 19 — Supporting appeal on other 
grounds. See (Jodhpur) [jlas-khas Rules (1945), R. 19 
AIR 1954 Raj 138 (FB). 


ORDER 45, RULE 4 

-O. 45, R. 4 — Writ petition d ismissed on ground 

that petition is concluded by judgment in previous 
day’s writ petition—Decision not by same judgment 
— No consolidation will be allowed. 

Plaintiffs in the six suits filed six different writ 
petitions. They were numbered differently. The High 
Court dismissed one of them on 6-10-58. The other 
five petitions were dismissed on the next day by a 
short order. Each petition involved the same ques¬ 
tion for determination, but different petitioners, diff¬ 
erent respondents, different land, different leases 
granted in favour of the petitioners and different 
entries in the village papers in favour of the different 
respondents. The cause of action in each suit was 
different. Value of the subject-matter in each petition 
was below Rs. 20,000 but taken together it exceeded 
Rs. 20,000. In an application for leave to appeal to 
the Supreme Court, it was sought to consolidate these 
petitions in one petition under O. 45, R. 4. 


Held, it was not possible to hold that the six writ 
petitions were decided by the same judgment and it 
follows that these writ petitions could not be ordered 
to be consolidated under O. 45. R. 4, Civil P. C. 

The appropriate meaning of the word ‘same’ in 
R. 4 seems to be ‘one’. The identity of two separate 
ludgmenC will not make them one and the same. 

ItoWo 9 . 4 ! ILR (1959) 2 AI1 2 45 ; AIR 1960 
AH 133 (134,13o, 136) (Prs 6, 7, 12, 15) (DB), 


~ °* 45, R. 4— Consolidation of suits — Entry in a 

Roznama—If proof of. 

The entry in the roznama, cannot be said to amount 
to a consolidati >n of suits as the entry in the roznama 
cannot be said to be a judicial order for a roznama 
merely records as to what happened on the day on 
whieh the suit was fixed for hearing. 55 Bom LR 

L R (1954) Bom 187: AIR 1954 Bom 125 (127) 
(I t B) (Pr 10). 


O- 45, R. 4 Involving substantially the same 
questions. 

The expression ‘involving substantially the same 
questions means, not that the principal question is 
common or that the m ijority of the questions are so, but 
that all the questions are common and basically the 
same, raising the same issue of law and fact. The fact 
that there is a question common to all of a number of 
suits, would not entitle an appellant to an order for 

consolidation, if there are other questions which are 
not common. 

\> here three suits for setting aside three different 
saies were disposed of by a common judgment and 
the regularity of each sale was sought to be proved 
by separate evidence which had necessarily to he 
separately adjudged and each of the three proposed 
appeals to the Supreme Court related to the suffi¬ 
ciency and regularity of the service and validity of 
the sale. 

Held, that the appeals did not involve substantially 
the same questions so as to allow consolidation under 
O. 45, R 4. A r R 1939 Mad 734, Appl. 57 Cal W N 
933 : AIR 1954 Cal 289 (291) (Pt B) (Pr 11) (DB). 

[Overruled on another point in AIR 1957 S C 540.] 

-O. 45, R. 4—Consolidation of suits. 

The power to order consolidation conferred *by 
O. 45, R. 4 is only discretionary and when a peti¬ 
tioner has prayed for consolidation of appeals, which 
could not possibly be consolidated, and insisted on 
an order for consolidation by a lengthy argument 
when at last in the course of his reply oilers to 
prune and edit his appeals, the Court will n~>t permit 
him to do so, only to enable him to take appeals of 
small value to the Supreme Court which tfie Consti¬ 
tution dots not intend ordinarily to be taken there. 

In such a case, therefore the prayer for consolida¬ 
tion must be rejected. 57 Cal YV N 933 : AIK 1954 
Cal 289 (291) (Pt C) (Pr 11) (DB). 

[Overruled on another point in AIR 1957 S C 540.1 

-O. 45, R. 4—No consolidation of suits decided by 

separate judgments. 1956 Madh-B L J (H C R) 635- 

-O. 45, R. 4—Applicability — ‘Same judgment’— 

Consolidation—(Constitution of India, Art. 133). 

If the judgments are substantially the same consoli¬ 
dation can be ordered. When a fudge writes a single 
statement of the grounds and makes those grounds 
applicable to different decrees, it is the same judg¬ 
ment for the purposes of the 4th Rule of the 45:n 
Order of the Code. The word ‘same’ does not always 
mean ‘identical* only. The emphasis in the rule is 
not on different cases or suits but on different judg¬ 
ments that is to say, the statement of the reasons for 
the decision. 1956 Nag L J 617 j 1956 M P L J 97 : 

AIR 1956 Nag 276 (277) (Pt A) (Prs 3, 4) (DB). 
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—O. 45, R. 4-Consolidation of suits—Suits heard 
and decided by main judgment in one case in High 
Court in appeal — But by different judgments, in 
lower Courts — Though point decided similar, par¬ 
ties in suits different — Consolidation of suits not 
permissible. 

Where the two suits involving different parties, 
belonging to different castes and different villages are 
tried by two different Courts in first instance on a 
common point whether a widow can inherit her 
husband’s estate even .herself remaining unchaste, 
those suits cannot be allowed to be consolidated 
under O. 45, R. 4, simply because those cases are 
heard together by the High Court delivering only 
one main judgment deciding both the appeals. AIR 
1932 Mad 125 and AIR 1949 Mad 739 (FB), Disting. 
ILR (1904) 1 Puuj 814: AIR 1965 Punj 32 (33) (Ft A) 
(Prs 7, S) (DB). 

-O. 45, R. 4 — Has no application where appeals 

and not suits were consolidated. 

Order 45, R. 4, applies only to those cases where 
the suits themselves have been determined and decid¬ 
ed by a common judgment and involve substantially 
the same questions for determination. Where the two 
suits were different and separate and had been treated 
separately at all earlier stages, but it is only at the 
stage of appeals under S. 18 (1) of Rajasthan High 
Court Ordinance, against two judgments of two 
dingle Judges, that the appeals were heard together 
und^ were disposed ot by a single judgment, O. 45, 
R. *i nas no application. In such a case no leave to 
appeal can be granted under S. 110 read with O. 45, 
R. 4 against the judgment. 1961 Raj L W 490 : I L K 
0961) 11 Raj 735. 


ORDER 45, RULE 5 

~-0. 15, R. 5 and O. 25, R. 9 — Investigation as to 
value of subject-matter of suit by Court of first in¬ 
stance — Appointment of Commissioner — Whether 
permissible. 

Order 41, R. 5 and O. 26, R. 9, show that it is per¬ 
missible for the Court of Hist instance to appoint a 
Commissioner for the purpose of ascertaining the 
market value of the property under O. 45, R. 5 but it 
must determine the value of the property and should 
not leave it to another agency. Where the report of 
me Court shows that it considered the evidence of 
me witnesses examined by the Commissioner, the 
physical feature of the land in question, as also the 
value given by various witnesses, it cannot be said 
that the Court depended only on the report of the 

<“ “■ 4ndl ‘ LT 320 ' *■»*»"■ 

O. *■>, R. 5 -Misstatement as to valuation in plaint 
or memorandum of appeal — Not a bar to considera¬ 
tion ot application for determination of value ol 
subiect matter-Exceptions to rule—Value of subieet- 
matter means real or market value. See Constitution 

ifftA® ui 1 l “ c «>«»• ™ 


O- 4), R. d— Suit by trustees for declaration tha 
•-empie and its properties were private and not publi 
endowment—Plaint giving valuation of Rs. 5,000 fo 
jurisdiction only a* fixed court-fee was payable — Su: 
decreed by trial Court—Reversal of decree -Leave t 
appeal under Art. 133(1) of Constitution with applied 
tinn under O. 45, R. 5 for determining real value c 
subject-matter of dispute-Clause (a) and not Cl. (b) c 
Art. 133 (i) applies — Trial Court directed to detei 
mine value of beneficiary interest of plaintiff Se 
Constitution of India, Art. 133 (1) (a). AIR 198 
Orissa S9. 


ORDER 45, RULE 7 
SYNOPSIS 

(Civil P. C. (1908), O. 45, R. 7.) 

1 . Scope of the rule. 

2. “Date of the decree”, meaning of. 

3. Security and deposit. 

4* Form of security - Proviso. 

5. Extension of time. 

6. Transmission of record. 

7. Delay. 

1. Scope of the rule. 

-O. 45, R. 7 — Scope — Supreme Couit appeal — 

Maintainability — (Supreme Court Rules, O. 12, R. 1 
and O. 14) — (High Court Rules and Orders (All.), 
Chap. 23, R. 22). See Ibid, O. 44, R. 1. AIR 1953 All 
115. 

-O. 45, Rr. 7 and 8 — Grant of certificate for 

appeal to Supreme Court—Further petition of appeal 
— Form of — Procedure — (Constitution of India, 
Art. 132 (1)—(supreme Court Rules, O. 12, R. 1). 

The second petition made in a case under Art. 132 
must make out to the Court, taking Supreme Court 
matters, that a certificate which entitles the intending 
appellant to appeal to the Supreme Court has been 
granted. The prayer in such petition should be for 
an order that a formal certificate be drawn up and be 
issued. The petition should not be an ex parte peti¬ 
tion, because questions of limitation and of the proper 
constitution ol the proposed appeal will be relevant 
questions and it is obviously necessary and proper 
that the respondents should be before the Court when 
the final order directing the i^ue of the certificate is 
made. But there can be no question of demanding or 
depositing the amount of securily or the amount of 
costs for the preparation and transmission of the 
paper book. Order 45, R. 7 will have to be applied 
by reference to the date of the order made for the 
issue of a formal certificate as the date of the grant of 
the certificate and not the date on which the certi¬ 
ficate was recorded by the trial Judge in his judg¬ 
ment. 61 Cal W N 600 : A I K 1957 Cal 52S (531) 
(Pt E) (Prs 14, 15) (DB). • 

-O 45, R. 7—Reason of rule. 

The reason ot the rule appears to he to expedite 
Supreme Court appeals and to minimise the time 
occupied in satisfying the preliminary requirements 
I L h (1953) Cut 649 : 19 Cut L T 520 : A I R 1954 
Orissa 71 (74) (Pt C) (Pr 8) (DB). 

2. ‘ Date of the decree”, meaning of. 

-O. 45, R. 7—Date of decree. 

There is no warrant for excluding the time occupied 
in getting a certified copy of the’decree. ILR (1953) 
Cut 649 : 19 Cut LT 520 : A I R 1954 Orissa 71 (73) 
(Pt B) (Pr 7) (DB). ' 

3. Security and deposit. 

(). 45, R. 7; O. 33, R# 1—Supreme Court anneal 
—Maintainability. 111 

Leave to appeal to the Supreme Court under 
Art. 133 of the Constitution in forma pauperis is not 
maintainable. Order 45, R. 7 makes it obligatory on 
High Court to insist on deposit even if the applicant 
is found to be a pauper. 4 Moo Ind App 114 (PC) Not 
considered; 17 Oal L J 381; AIR 1918 Pat 303- ' air 
1918 Mad 18 and AIR 1948 Lah 1, Ref. 1952 All I T 
734: I L R (1954) 1 All 57 : 1953 All W R (HC) 374 ! 
AIR 1953 All 115 (116, 117) (Prs 2, 3, 6) (DB), 
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-O* 45, R. 7 — Security deposited not in accord¬ 
ance with O. 45, R. 7 — Effect — Supreme Court 
Rules (1950), O. 12, R. 3. 

The High Court has 1 no jurisdiction to extend the 
time for depositing the proper security under O. 45, 
R. 7 even though the bond was furnished in time 
but was found defective — In such cases the certifi¬ 
cate granting leave to appeal must be cancelled 
under O 12, R. 3 of the Supreme Court Rules. (’50) 
54 Cal W N 479 (DB). 

[Overruled in AIR 190L Cal 483 (FB).J 

-O. 45, R. 7 and S. 145 — Money deposited in 

Court—Appeal preferred to Privy Council rejected — 
Loss to be borne by respondent. 

The loss of money deposited in Court under the 
rovisions of O. 45, R. 7 of the Code should be 
orne by the person for whose benefit the deposit 
was made, when he becomes entitled to it by the 
appeal preferred by the other party being rejected. If 
on account of the partition of the country the money 
has been lost or has ceased to become available to the 
person for whose benefit it was deposited the loss 
roust be borne by him for there is no known principle 
of law or equity which would exempt him from 
liability to bear the loss, if any loss has in fact been 
sustained. AIR 1929 Oudh 231 (FB), Rel. on. ILR 
(1955) Punj 1341 : 57 Punj L R 350 : AIR 1956 Punj 
12 (Pt A) (Pr 4) (DB). 

—O. 45, R. 7 and S. 145 — Money deposited in 
Court—Court holds it for successful party. 

Money deposited by a party to an action under the 
provisions of a statute or in compliance with an 
order of the Court to await the outcome of litigation 
is deemed to be in the custody of the law and is not 
liable either to attachment or to execution. It ceases 
to be the property of the person by whom it was paid 
and is said to belong to the person who is found 
eventually to be ‘entitled thereto. (1874) 9 Ch A 379 
and AIR 1954 Punj 257, Rel. on. ILR (1955) Punj 
1341 : 57 Punj L R 350 : AIR 1956 Punj 12 (Pt B) 
(Pr 3) (DB). 

■ ■ - Ch 45, R. 7—Security by deposit — Object of — 
Right of decree-holder to ^proceed against other 
property. 

The security deposit under R. 7 of O. 45 of the 
Code is the property of the appellant and in case of 
the success of the appeal has to be returned to him. 
It is taken merely by way of security for liability for 
costs which might arise in case the appeal failed and 
hence it is open to the decree-holder to relinquish 
security and recover the costs of the appeal awarded 
to him under the order of His Majesty in Council 
from the judgment-debtor by proceeding against his 
person and property. AIR 1952 Punj 42 (43) (Pr 10). 

4. Form of security—proviso. 

—O. 45, R. 7 (1) — Supreme Court Rules (1950), 
O. 12, R. 3 — Power to accept security other than 
cash or Government securities. 

The High Court has power to accept security in 
immovable property instead of cash or Government 
securities, if that is tendered in time permitted by 
O. 45, R. 7 and if it is an order which the justice of 
the case requires, though no application was made to 
the Court for permission to deposit such security in 
accordance with the proviso to O. 45, R. 7 (1). 54 
Cal W N 476 : ILR (1951) 1 Cal 472 : AIR 1950 Cal 
318 (319) (Prs 5, 9/6, 10) (DB). 

—O. 45, R. 7, Proviso — Form of security for costs 
—Older as to—Time for passing. 

An order under the first proviso to O. 45, R. 7, 
Civil P. C. can only be made at the time of passing 


the order for granting the certificate. If an appellant 
wishes to furnish a security in any other form than 
in cash or Government securities he must apply for 
an order to that effect and obtain it at the time of 
passing the order for granting the certificate. If he 
fails to apply at the time it cannot be granted after¬ 
wards. AIR 1925 Mad 449 and AIR 1954 Oiissa 71> 
Rel. on. Mad B L J 1956 (Civ) 608F : 1956 Madh 
B_L R)J 1479 : AIR 1957 Madh B 71 (72) (Prs 10, 16, 

-O. 45, R. 7 (1), Proviso — Form of security — 

Application to vary nature of security—Crucial date* 

The crucial date for making an application to the 
Court to vary the nature of the security under O. 45, 
R. 7 (1), Proviso, is the date on which the order 
granting the certificate is passed, as distinguished 
from the date on which the actual certificate is sign¬ 
ed. AIR 1925 Mad 449, AIR 1922 P C 257 and AIR 
1951 Low Bur 55, Rel. on. ILR (1952) Nag 441: 1952 
Nag L J 415 : AIR 1952 Nag 324 (Pr 6) (DB). 

O. 45, R. 7, Proviso I — ‘At the time of granting 
the certificate.* 

The expression ‘at the time of granting the certifi¬ 
cate’ in the proviso should be read as being limited 
to the time when the Court orders the issue of a 
certificate. ILR (1953) Cut 649 : 19 Cut L T 520 : 
AIR 1954 Orissa 71 (74) (Pt D) (Pr 8) (DB). 

-O. 45, R. 7, Proviso I — Substitution of property 

security. 

Obiter.—The averment that the applicant expected 
to raise money by mortgaging certain properties and 
the creditor declined to advance a loan at the last 
moment cannot be accepted as sufficient excuse for 
the delay in filing the application for substituting 
property security in place of cash security. ILR 
(L953) Cut 649 : 19 Cut L T 520 : AIR 1954 Orissa 
71 (74) (Pt E) (Pr 9) (DB). 

5. Extension of time. 

• —~0. 45, R. 7 — Security (or costs — Failure to 
furnish—High Court’s jusisdiction to extend time — 
Supreme Court Rules (1950), O. 12, R. 3* 

The High Court has jurisdiction to extend time for 
furnishing security under O. 45, R. 7, Civil P. C. 

O. 12, R. 3 of the Supreme Court Rules also leads to 
the same conclusion. The last clause of R. 3 refers 
to such further or other order as the justice of the 
case requires, and that must necessarily mean an order 
other than, and different from, the order cancelling 
the certificate. Failure to furnish the security or to 
make the deposit in time does not in every esse lead to 
cancellation of certificate. Despite the said failure 
some further or other order may still be passed by 
the Court in its discretion and that must mean an 
order condoning the default and granting further time 
to furnish the security or to make the required 
deposit. 39 Cal W N 651 and 44 Cal W N 920, Over¬ 
ruled. Shew Bux Mobta v. Tulsimanjari Dasi, 1961 
S C D 715 : 1962 All L J 79 : 1962 All VV R (H C) 

77 : (1962) 1 S C A 245: (1962) 1 S C J 466 : (1962) 

1 S C R 643 : (1962) 1 Mad L J (S C) :158 : (1962) 1 
Andh W R (S C) 158 : (1961) 2 Ker L R 148 : AIR 
1961 S C 1453 (1455, 1450) (Prs 5, 6, 8). 

• -O. 45, R. 7 — Supreme Court Rules (IT50), 

O. 12, R. 3—Order for cash security under O. 4a, 

R. 7 — Subsequent application to alter form of secu¬ 
rity—Power of High Court. 

Under O. 45, R. 7, Civil P. C., the High Court has 
no power to alter the form of security to be furnisn 
after the certificate is issued. But the provisions 
O. 45, R. 7 are only directory and not mandatory. no 
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penalty is provided for failure to comply with their 
requirements. When read with O. 12, R. 3 of the 
Supreme Court Rules, it is clear that the High Court 
has power to permit an applicant, who obtained leave 
to appeal to the Supreme Court, to furnish security in 
immovable property when he did not ask for that 
relief at the time the certificate was issued. Thota 
Pitshaiah v. M. Suryanarayanacharyulu, 1956 Andh 
LT 160 : 1956 Andh W R 106 : 69 Mad L W (Andh) 
72 : 1LR (1956) Andh 55 j AIR 1956 Andh 120 (121, 
122, 123) (Prs 7, 9, 22) (FB). 

-O. 45, R. 7 — Time for furnishing security — 

Extension beyond 60 clays—Power of Court. 

When O. 45, R. 7 itself fixes a limit to the period 
by which the prescribed period of 90 days may be 
extended, it means that the Court has not the power 
to grant any further extension. The Couit cannot 
extend the period by more than 60 diys in any cir¬ 
cumstance. 1961 AH L J 60: 1961 All W R (H C) 117: 
AIR 1961 All 415 (416) IPt A) (Pr 3; (DB). 


relating to such an application. The restriction upon 
the power of the Court as contained in the proviso to 
Cl. 37 of the Letters Patent is that the rules framed 
under that clause should, ‘as lar as possible’ be in 
conformity with the provisions of the Civil Proce¬ 
dure Code. Consequently, if any rule framed by the 
High Court under Cl. 37 be inconsistent with or con¬ 
fers any additional power besides what is granted by 

^ ie o 9 0 c l e ^ivi! Procedure, the rule framed under 
Cl. 37 will prevail over the corresponding provisions 
of the Code of Civil Procedure. The rules framed by 
the High Court under Chapter 33-A of the Original 
Side Rules are within the rule-making powers of the 
Calcutta High Court under Cl. 37 of the Letters Patent 
R. 5 of Chapter 33-A of the Original Side Rules autho¬ 
rises the Appellate Court to extend time bevond the 
limits provided for by O. 45, R. 7 of the Code of 
Civil Procedure. AIR 1946 Rom 174 and AIR 1932 
Cal 1 , Rel. on. Manickchand Durgaprasrd v. Pr&tab- 

(p U 12 1a r3) S (FB) AIR 1961 CaI 483 * 4S3, ^ Pt B) 


-O. 45, R. 7—Time prescribed under—Extension 

of — Supreme Court Rules O. 12, R. 3 — (Supreme 
Court Rules (1950), O. 12, R. 3). 

Order 12, R. 3 of the Supreme Court Rules does 
not deal with the question of extension of time but 
it empowers the Court to cancel the certificate and to 
give such directions as to the costs of the appeal and 
the security given by the appellant as it thinks fit or 
to make such further or other order as the justice of 
the case requires. The last portion of the rule has 
relation to the earlier part in which it is said that 
directions aie to be given as to.the costs of the appeal 
etc. A rule of this kiud cannot be interpreted as 
prevailing over the express provisions of O. 45, R. 7 , 
Civil P. C. which limit the power of the Court to 
grant extension. AIR 1954 Orissa 71, Dissented from 
ILR (1956) 2All 100 : AIR 1956 All 477 (Pr 2) (DB)! 


• O. 45, R. 7 (as amended by Act 26 of 1920) - 
Power of Court to extend time. 39 Cal W N 65 
ILR (1941) 1 Cal 299 and AIR 1950 Cal 229 and = 
Cal W N 479 and 62 Cal W N 658, Overruled 

Rule 9 of the Privy Council Rules (1920) as well ; 
U. 12, H. 3 of the Supreme Court Rules (1950) contr< 
t ie provision of O. 45, R. 7 (as amended in 1920) t 

lf e n C d- e n°t? vi 1 I Procedure - Wh ,ether the provisio 
ot U. 4o, H. / he directory or mandatory it is in eith< 

case governed by O. 12, R. 3 of the Supreme Cou 

Rides which is the successor of R. 9 of the Priv 

Counci Rules._ I he true meamng of R. 9 of the Priv 

Council Rules is that on the failure of the appc-llar 

to furnish security within time, the Court mav eithi 
cancel the security or make such further or othi 
order as the justice of the case might require. Th 
power me udes the power to extend time for securit 

upon good cause shown. Thus the Court has nowe 

under O. 12, R. 3 of the Supreme Court RuJel t 
extend the time limited by O. 45, R. 7, Civil P C q 

Ca W N 651 and ILR (1941) 1 Cal 299 and AIR i 95 

Cal 229 and 54 Cal VV N 479 and 02 Cal W N 651 

217 ' IF I ’ n 10 Ca > 557 ( PC > arid AIR 1927 Bor 
Pr!rJ rB ’n ' 0U- Man >ckchand Durgaprasad \ 

«m p T“a'J C “ 483 >m - 4S * 


<P r i?’ 7 ( as a “tended by Act 26 of 1920) 

Power of Court to extend time-R. 5 of Chapter 
A of Original Side Rules — Scope of. P 

The rules framed under Cl. 37 of the Letters Pate 
are not couhned in their application to suits and pr 

for he ? riginal , Side only. An applicati, 

tor a certiheate under Art. 133 of the Constitution 

rnnr? C i o 1 a u C r Vl1 ca , se l,rou 8 ht before the Ili, 

Court and the High Court has power to frame rul 


——O. 45, P.7 — Extension of time. See High Court 
Rules and Orders - Calcutta High Court Appellate 
Side Rules, Chap. 0 : R. 28 (3). (’58) 62 Cal VV N 658 


C. 4r>, R. t Extension of time—Privv Council 
Rules, 1420, R, 9—3 he lime for making the deposit 
required under O. 45, R. 7 cannot be extended AIR 
1950 Cal 229 (230) (Prs 4, 5) (DB . ' 

[Overruled in AIR 1901 Cal 483 (FB).] 


O 45, R. 7—Powers of Court—Failure to furnish 
security within time — Powers to extend time — 
Sufficient cause — Supreme Court Rules, O. 12. 


It is no doubt true that O. 45, R. 7 of the Code of 
Civil I rocedure limits the discretion of the Court to 

grant extension of time to a maximum of sixtv davs 
beyond the cinety days time an applicant would have 
as ot right to deposit the security ordered by Court 
in an application for leave to appeal to the Supreme 
Court. But R. 3 of O. 12 of the Supreme Court Rules 
corresponding to the former R. 9 of the Privv Council 
Rules, enables the Court dealing with such an appli 
cation to grant extension of time and pass such orders 
as the justice of the case requires. This rule of the 

w iW prevail over the provisions of 
O. 45, R. i of the Code of Civil Procedure. 


Hence the High Court has power to extend the 
time lor furnishing security in such cases if sufficient 
cause is shown though such power will be exercised 
only in very proper cases. (1958) 2 Mad L I 534 . 
(19)9) Cri L J 209 : AIR 1959 Mad 73 ( 75 ) (Prs 10* 


'-z* At 


Court Rules, O. 12, R. 3. 


Ul lILLIt? 




The time for furnishing security for costs can be 
extended beyond that which is prescribed in the 
second part of R 7 of O. 45. But a sufficiently strong 
case will have to be made out before this indulgence 
can be granted. Ordinarily, the position in R. 7 must 
be adhered to; very cogent reasons will have to be 
given before the Court will enlarge the time prescribed 
by the Code ILR 10 Cal 557 (PC), Rel. on. Gulam 
Hussain v. Mansurbeg Nanhubee Tl R MQkoi m 


r—45, P. 7 — Extension of time c,, nt ^ 

Court Rules (1950), O. 12, R. 3 . Supreme 


1 Vi 1 ? ? f P™ 0 ^ ure fixing time should ordinarik- 
be held to be obligatory and cannot, without strong 

reasons, be deemed to be directory unless the power 
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of extending the time is given to the Courts. It would 
"heretore appear that the Couit has no discretion to 
extend the time beyond 150 days prescribed under 
O* 45, R. 7. But the Court is bound to give effect to 
the rule of the Supreme Court in preference to the 
provisions of the Civil Procedure Code when a con- 
diet between the two arises. Therefore the Court has 
power to extend the time by virtue of the express pro¬ 
vision in R. 3 of the Supreme Court Rules. But this 
power should be exercised with great caution only 
where there are cogent reasons for doing so. ILR 

<1953) Cut 649 : 19 Cut L T 520 ; AIR 1954 Orissa 
71 (73) (Pt A) (Prs 4, 6) (DB). 

--O. 45, F. 7—Extension of time to deposit secu¬ 
rity. See Ibid, S. 112. AIR 1958 Pat 236 (DB). 

-O. 45, R. 7 — Scope — Certificate for leave to 

appeal to Supreme Court — Furnishing of Security- 
Extension of time for. 

Where sufficient cause is shown for condoning the 
delay, the High Court has the power to extend time 
for furnishing the security under O. 45, R. 7, Civil 
P. C., read with O. 12, R. 3, Supreme Court Rules. 
£3 Pun L R 627 : AIR 1961 Punj 475 (476) (Pr4). 

6. Transmission of record. 

-O- 45, R. 7 — Rajasthan High Court Rules, 

R. 394 — Supreme Couri Rules (1950), O. 12, R. 5 — 
Steps which appellant has to take after grant of 
certificate. 

The steps which the appellant has to take after the 
certificate permitting a party to appeal to Supreme 
Court has been granted for the preparation of the 
record consist mainly of the deposit of the required 
amount and tho submission of the lists as required 
by R. 394 of the Rajasthan High Court Pules. Once 
chese lists have been submitted, and the required 
amount calculated, all that the appellant has to do is 
to deposit the amount. 

Thereafter, the appeal is admitted, and it is the 
duty of the Couit to prepare the record according to 
the lists. Therefore, the negligence that is contem¬ 
plated under O. 12, R. 5 of the Supreme Court Rules 
is mainly negligence preceding the admission of the 
appeal. ILR (1956) 6 Raj 116 : 1956 Raj L W 400 i 
AIR 1956 Raj 98 (100) (Pt B) (Pr 7) (DB). 

-O. 45, Rr. 7 and 8 — Trasmission of record. 

An appellant allowed to appeal to the Supremo 
Court can only take steps about the transmission of 
the record alter the appeal has been admitted, but 
Heps about the preparation of the record have to be 
taken immediately the certificate under O. 45, R. 7 is 
granted, and have not to wait for the admission of 
the appeal under O. 45. R. 8. Civil P. C. ILR (1956) 

<3 Raj 116: 1956 Raj L W 400 : AfR 1956 Raj 98 
<100) (Pt C) fc (Pr 7) (DB). 

-O. 45, R. 7 (1) (b) — “Suit 1 ; — Meaning of — 

Documents relevant for decision of case— Inclusion 
in printed record — (Supreme Court Rules, O. 15, 
Sell. 1.) 

The term “suit” can be taken to include all pro¬ 
ceedings from the time of the filing of the suit up to 
the stage of execution and the documents which 
formed part of the record of the High Court relating 
to the petition for leave to appeal can also be re¬ 
garded to form part of the record of the suit, and if 
such documents are relevant for the decision of the 
case, even though they were prepared after the deci¬ 
sion of the High Court, they should be included in 
the printed record of the case. 1952 Raj L W 507 : 
ILR (1952) 2 Raj 412 : AIR 1954 Raj 45 (DB). 


7. Delay* 

" 0.43, Rr. 7 and 8-Delay in making application 

for preparation of list — High Court can condone 
delay in proper cases. See High Court Rules and 
Orders — Rajasthan High Court Rules, R. 394. ILR 
(1961) 11 Raj 30. 

ORDER 45, RULE 8 

O. 45, R. 8 — Grant of certificate for apDeal to 
Supreme Court—Further petition of appeal—Form of 
— Procedure—(Constitution of India, Art. 132 (i)) 
(Supreme Court Rules, O. 12, R. 1). See Ibid, O. 45, 
R. 7. AIR 1957 Cal 528 (DB). 

O. 45, Rr. 8, 7 and S. 112 —Delay in making ap¬ 
plication for preparation of list — High Court can 
condone delay in proper cases—Supreme Court Rules 
(1950), O. 12. R. 3 — Limitation Act (1908), Ss. 3 and 
5. See High Court Rules and Orders — Rajasthan 
High Court Rules, R. 394 ILR (196 L) 11 Raj 30. 

-O. 45, P. 8—Transmission of record — See Ibid 

O. 45, R. 7. AIR 1956 Raj 98 (DB). 

-O. 45, R. 8 - Supreme Court Rules (1950), O. 12, 

R. 5—‘Negligence’. 

Order 12. Rule 5 of the Supreme Court Rules con¬ 
templates that action can he taken about negligence 
which took place before the appeal was admitted 
under O. 45, R. 8, Civil P. C. When an appeal has not 
been admitted O. 12, R. 3 of the Supreme Court Rules 
will apply. 

The question of issuing a certificate contemplated 
ueder O. 12, R. 5 only arises when the appeal has 
been admitted for the effect of such a certificate is 
the dismissal of the appeal. No question of dismissal 
would arise unless the appeal has been admitted 
under O. 45. R. 8, Civil P. C. ILR (1956) 6 Raj 116 i 
1956 Raj L W 400 : A I R 1956 Raj 98 (100) (Pt A) 
(Pr 7) (DB). 

ORDER 45, RULE 13 

•-O. 45, R. 13—Application by judgment-debtor 

appellant—High Court not approached under O. 45, 

R. 13, Civil P. C. —Respondent decree-holders put in 
possession by Court—Orders restraining them cannot 
be in the interest of justice — Occasion for exercise of 
inherent powers cannot arise. See Supreme Court 
Rules (1950), O. 45, R. 5. AIR 1965 S C 615. 

©-0.45, R. 13—Direction pending appeal to 

Supreme Couit from decision under Art. 226 of the 
Constitution —Powers of High Court— Leave to appeal 
to Supreme Court granted to petitioner against order 
refusing to issue certiorari to quash certain notifica¬ 
tions under S. 68-C Motor Vehicles Act and manda¬ 
mus commanding State and other Transport Autho¬ 
rities not to interfere with his right to ply his stage 
carriage on certain route — High Court has no juris¬ 
diction to grant interim relief to petitioner under 
O. 45, R. 13 or S. 151 to enable him to ply his stage 
carriage on route concerned duriDg pendency ot 
Supreme Court Appeal — Scope of O. 45, R. 13 (2) (c) 
and S. 151 ; A I R 1955 All 589. Overruled. See IdicJ, 

S. 151. AIR 1961 All 619 (623, 625, 626, 629, 630) 
(Prs 12, 25, 26, 27, 29, 41, 4S, 50) (FB). 

- 0.43,Rr.l3andl— Final Order-Meaning— Order 

quashing certain proceedings passed by H'gh Oour^ 
in writ petition — It is not an order Civil Lour 
High Court is a Court of record created by Lonstitu- 
tion and not a Civil Court-(Constitution of India. 

Art. 215). See Ibid, O. 45, R. 1. AIR 1957 All dOd 
(DB). 
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-O. 45, R. 13 and S. 151 — Powers of Court — 

Order in writ petition declaring certain provisions 
of statute unconstitutional and quashing orders 
passed thereunder — Application for certificate for 
leave to appeal to Supreme Court pending—Power of 
High Court to grant interim relief in form of stay 
order—(Constitution of India, Arts. 226, 227.) 

In a petition for a writ of certiorari the High Court 
held that certain provisions of the U. P. Consolida¬ 
tion of Holdings Act (5 of 1954), were unconstitu¬ 
tional and quashed certain orders of the consolida¬ 
tion authorities as a matter of course. The State filed 
an application under Art. 133 (l), Constitution of 
rndia, for certificate for leave to appeal to the 
Supreme Court. Pending that application, it asked 
for stay of the operation of the order passed by the 
High Court. The question was whether the High 
Court had any juridiction_to stay the operation of the 

order either under O. 45, R. 13 or under any other 
law. 


Held (Per Desai, J.) : that the operation of the 
im P u gned order cannot be stayed under Art. 226 or 
227, Constitution of India, or under O. 45, R. 13 or 
under S. 151, Civil P. C. 

{Per Beg, J., dissenting) : The High Court in a pro¬ 
per case had powers to issue a stay order. (On the 
merits, however, his Lordship held agreeing with 

Desai, J., that no case for grant of interim stay had 
been made out.) 

Both from the point of view of the subject-matter 
as well as from the point of view of their object, the 

proceedings taken in the present case were clearly of 
a civil nature. 


A proceeding, which deals with right of a civil 
nature and is otherwise civil, does not cease to be so 
just because a party chooses to resort to Art. 226 of 
the Constitution for the enforcement of such a richt. 
I 937 All W R (HC) 2G8 : A I R 1957 All 505 (519, 
521, o22, 526) (Pt PI) (Prs 24, 27, 32, 33, 61) (DB). 


P-,1 5 ' 13 (2) (<1) — Object of — Party unsu. 

eesiiul in High Court—Right to apply for directioi 
—Power to give direction. 

Per Desai, J — Under Cl. (d) of R. 13 (2) only 

particular party can be placed under conditions ec 

the party seeking the assistance of the Court Onl 
the party successful in the High Court could have a 
occasion for seeking its assistance through eith. 
execution (if a decree was passed in his favour) c 
v-nforesment (if an order was passed in his favour 

1 he party which is unsuccessful in the High Cou 

thTc JS P t U ” der f °- 4 , 5 > R 13 (2) (d). Moreove 
the Court has to act only when the party seeks il 

assistance; so long as it does not do so, it cannot fc 

placed under any condition. The power to give an 

other direction is exactly similar to that of niacin 

him unc er conditions, so no direction also can b 

given if he does not seek its assistance. The directio 

can be only in respect of the subject-matter of th 

appeal. The subject-matter contemplated by the le<n< 

annointm^V^ 06 tan ? ible Property; the reference t 
appointment of a receiver is indicative of this inter 

tion. VVhere the constitutionality of an Act was th 

on y dispute sought to be raised in the appeal it i 

S-Sr of t0 a^ V ear y direCU ° n reSpeCtin * that ' sut 

^object behind Cl. (d) was ceitainly not to sta 
execution or operation of an order completely but t 
allow it under certain conditions or to provide a suk 

*1 1957 A " W R (HC) 268 : A IR 193 

All 505 (517) (Pt M) (Pr 20). lK1Jo 


,, r , ,?• fp> R ; 13—Directions if can be given pendi 
application for certificate. y 

There is nothing in O. 45, in general or in R. 13, 
particular restricting the exercise of the powers un< 

[Vol. 3.] Fn.D. 39. 


R. 13, to only where the certificate for leave to appeal 
to the Supreme Court has been granted. The filing of 
an application for leave to appeal to the Supreme 
Court invests the Court with the jurisdiction to pass 
such orders as it may become necessary to pass in 
connection with such an application, including 
orders in exercise of powers pending appeal provided 
by R. 13. 1955 All L J S38 i I L R (1955) 2 All 743 : 
A I R 1955 All 589 (591) (Pt A) (Pr 9) (DB). 

[Overruled in A I R 1961 All 619 (FB).] 

O. 4d, R. 13—Pendency of anpeal from decision 
under Art. 226, Constitution of India—Applicability 
of Rule 13. 7 

There is no warrant for the view that O. 45, R. 13 
does not apply to cases where the appeal, during the 
pendency ol which the Court is asked to exercise 
powers under that rule, is an appeal from a decision 
under Art. 226 of the Constitution. A final order is a 
decree withjn the special definition of that term in 
R. 1 of O. 45. That being so, the provisions of that 
order are applicable where the appeal contemplated 
is one from a decision under Art. 226 of the Constitu¬ 
tion. A I R 1933 P C 58, Rel. on. 1955 All L J S38 : 

I LR (1955)2 All 743 : A I R 1955 All 589(591) 
(Pt B) (Pr 10) (DB). 

[Overruled in AIR 1961 All 619 (FB).] 

~0. 45, R. 13 (2) (d) — High Court’s power to res¬ 
train respondent.- 

The High Court is empowered under O. 45, R. 13 
(2) (d), Civil P. C., to restrain the respondents from 
interfering with the petitioner’s right pending dis¬ 
posal ot the petitioner’s application for leave to 
appeal to the Supreme Court, provided the interests 
of the respondents are at the same time sufficiently 
safeguarded. Case-law, discussed. 1955 All L J 838 • 
ILR (1955) 2 All 743 : AIR 1955 All 589 (591) (Pt C> 
(Pr 12) (DB). 

[Overruled in AIR 1961 All 619 (FB).] 


O. 4o, R. 13 (2) (d) Power of High Court 
under R. 13 (2) (d). 

Order 45, R. 13 (2), Cl. (d) consists of two parts 
under both of which the Court might pass such 
orders as it thinks fit respecting the subject-matter 
of the appeal but while the first part speaks of plac¬ 
ing the party seeking the assistance of the Court 
under such conditions as the Court thinks fit, the 
other part, which is quite independent of the *first 
does n t speak of any such party but only generally 
of the Court giving such other direction as" it thinks 
fit. There is nothing in the second part of the clause 
to restrict the powers of the Court. AIR 1953 Mad 
475; (1952) 2 Mad L J 132, Dissented from. 1955 \R 
L J 838 : ILR (1955) 2 All 743 : AIR 1955 All 589 
(592) (Pt D) (Pr 16) (DB), 

[Overruled in AIR 1961 All C19 (FB)d 


O. 4.o, R* 13 (2) (d) and S. 151—Stay of proceed¬ 
ings pending appeal to Supreme Court — (Constitu¬ 
tion of India, Art. 133). 

Writ application under Art. 226, Constitution of 
India for declaration that Assam Management of 
Estates Act, 1949, is invalid—Application rejected 
and Act held valid and good - Leave to appeal to 
Supreme Court granted — High Court cannot restrain 
opposite party from taking possession of estates 
pending decision of Supreme Court —O. 45, R. 13 (2) 
(d) has no application—Stay of further proceedings 
cannot also be granted under inherent powers. 1 Ind 
Cas 812 (Cal) Rel. on. 57 Cal W N 817 : AIR 195q 
Assam 159 (160) (Prs 1 , 2) (DB). 13 


O. 45, R. 13, O. 23, R. 3—Compromise of probate 
proceedings - Compromise pending appeal to Priw 
Council—High Court’s decision refusing probate not 
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affected. See Ibid, O. 23, R. 3. AIR 1952 Cal 473 
(DB). 

-O. 45, R. 13 — Supreme Court Rules, O. 13, 
R. 8- Power of High Court to grant sta> after special 
leave to appeal has been granted by Supieme Court 
but interim stay had been refused. 

The High Court has power to stay execution where 
special leave to appeal has been granted by the 
Supreme Court unless the Supreme Court’s order 
contains special directions in that behalf. Where the 
applicant for special leave had also asked for interim 
stay and it had been refused it cannot be said that 
the Supreme Court intended to shut out once and for 
all the remedy under O. 45. R. 13, C. P. Code. The 
order granting special leave brings into operation 

R. 8 of O. 13 of the Supreme Court Rules. AIR 1951 
Kutch 75 (Prs 3, 5). 

-O. 45, R. 13 (2) (d)—Applicability. 

Order 45. R. 13 (2) (d) only enables the High Court 
to place a party seeking assistance of the Court under 
any conditions which the Court may think fit to 
impose or to give a direction other than a direction 
placing under any condition, respecting the subject- 
matter of the appeal by the appointment of a receiver. 
It does not enable a Court to give temporary relief to 
a party in respect of a matter which was not pressed 
and adjudicated upon. ILR (1955) Madh B 361 : 
Madh BLR 1956 Civil 638 : Madh B L J 1955 HCR 
1364i AIR 1955 Madh B 210 (212) (Pt B) (Pr 6) (DB). 

“O. 45, R. 13 (2) (d)—Leave for filing appeal 
against decision of High Court granted—Grant of 
leave does not operate as stay order against decision 
of High Court—Stay can be given only by the Supreme 
Court. See Ibid, S. 151. 1963 M P L J (Notes) 51. 

O. 45, R. 13 (2) (d) —?Powers of Pligh Court 
pending appeal to Supreme Court. 

Order 45, R. 13 (2) (d) only enables the High Court 
to place the party seeking the assistance of the Court 
under any conditions which the Court may think fit 
to impose. It also enables that Court to give such 
other direction, that is to say, direction other than a 
direction placing under any condition respecting the 
subject-matter of the appeal, such as for instance, by 
an order directing the appointment of a Receiver. But 
it does not enable the Court to give any direction to 
the successful party by way of restricting or prevent¬ 
ing him from exercising the rights to which he has 
become entitled under its final order. 1952 Mad WN 
823 * (1952) 2 Mad L J 732 : ILR (1952; Mad 980 : 
65 Mad L W 1023 : AIR 1953 Mad 475 (475) (Pt A) 
(Pr 2) (DB). 

-O. 45, R. 13—Stay of execution pending appeal — 

Order passed by Government under S. 4 (1) of Madras 
Electricity Supply Undertakings (Acquisition) Act (43 
of 1949) directing electric company to vest company 
in Government — Dismissal of application for writ of 
certiorari—Leave to appeal granted — Government 
seeking to acquire company in enforcement of its own 
order cannot be restrained by an injunction under 
th is rule as it does not seek to execute any order of the 
Court. 1952 Mad W N 823 : (1952) 2 Mad L J 732 
65 Mad L W 1023 : ILR (1952) Mad 9S0 : AIR 1953 
Mad 475 (Pt B) (Pr 2) (DB). 

-O. 45, R. 13; S. 151 — Application for leave to 

appeal to Supreme Couit— Stay of proceeding — 
Inherent power of High Court. 

Even if it were construed that O. 45, R. 13 does 
not give specifically the power to grant stay before 
the admission of the appeal, still the High Court has 
inherent jurisdiction under S. 151 of the Code to stay 
execution after receipt of a petition for leave to 
appeal to Supreme Court. 


However the inherent powers of the Court to stay 
execution should be sparingly used. Under O. 45* 

R. 13 also stay can be granted only when special 
cause is shown even after the grant of the certificate. 
Chitaley’s C. P. Code, O. 45, R. 13, Note 3; AIR 1925 
Sind 216, Rel. on. AIR 1957 Manipur 35 (Prs 6, 9). 

O. 45, R. 13 (2)— Application for leave for grant 
of certificate — Execution of decree can be stayed 
pending disposal of application. See Constitution of 
India, Art. 133 (1). ILR (1960) Mys 931. 

-O. 45, R. 13—Appeal disposed of by High Court 

— No application for leave to Supreme Court yet filed 
—Still High Court has jurisdiction under S. 151 to 
pass interim order*, ordering the parties to maintain 
status quo regarding the matters in dispute. See Ibid, 

S. 151. AIR 1964 Orissa 72 (DB). 

O. 45, R. 13—Decree to be executed uncondition¬ 
ally. See Ibid, S. 151. AIR 1954 Orissa 114 (DB). 

— O. 45, R. 13 — Stay of execution after rejecting 
leave to appeal. 

Under R. 13 special provision is made for granting 
stay of execution of the decree only after the grant of 
certificate. The High Court therefore cannot grant 
stay when the leave to appeal is rejected, for allowing 
the appellant to apply for special leave to the Supreme 
Court and obtain stay. 20 Cut L T 424 : AIR 1954 
Orissa 114 (L16) (Pt C) (Pr 6) (DB). 

O. 45, R. 13 (2) (d)—“Give such other direction 
respecting subject matter of appeal”—Money decree 
passed by trial Court reversed in appeal by High 
Court — Decretal amount deposited by defendant 
in trial Court as a condition for stay of execution 
pending appeal — Leave to appeal to Supreme Court 
— Defendant cannot be restrained from withdraw¬ 
ing amount pending decision of Supreme Court* 

The plaintiff obtained a decree against the defen¬ 
dant but on appeal to the High Court the plaintiff’s 
suit was dismissed. The plaintiff sought leave to 
appeal to the Supreme Court under Art. 133 of the 
Constitution and also an order restraining the defen¬ 
dant pending the decision of the Supreme Court from 
withdrawing the sum of Rs. 2.15,000 which he had 
deposited .in the trial Court as a condition of stay of 
execution of the decree pending the appeal to the 
High Court. 

Held, that the sum of money lying in deposit in 
the trial Court could not be considered to be the 
subject-matter of appeal to the Supreme Court within 
the meaning of O. 45. R. 13 (d), Civil P. C. so that 
the defendant could not be restrained from with¬ 
drawing the amount from the trial Court under 0.45, 

R. 13 (dj. AIR 1953 Mad 475 and AIR 1956 Punj i'25, 
Rel. on, 64 Pun L R 369 : AIR 1962 Punj 276 (277) 
(Prs 6, 7) (DB). 

——O* 45, R. 13 (2) (d) — “To give such other direc¬ 
tions”—Suspension of final order* 

The petitioner sold to the opposite parties some 
land and disputes having arisen in the Revenue 
Department as to the mutation the Chief Commis¬ 
sioner ordered the mutation to be set aside and muta¬ 
tion proceedings to be started de novo. Against this 
order the opposite parties brought a petition to the 
High Court under Art. 226 of the Constitution. This 
petition was allowed, but the petitioner was granted 
leave to appeal to the Supreme Court. The petitioner 
thereafter applied under O. 45, R. 13 praying that the 
operation of the order of the High Court be suspend¬ 
ed and the opposite parties be restrained from alienat¬ 
ing the property sold to them. 

Held, that Cl. (d) of R. 13 did not cover tlie^prayer 
made by the petitioner. AIR 1953 Mad47oand j 
I nd Cas S12 (Cal) (FBj and 64 Ind Cas lo2 (All), 
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Rel.on. ILR (1956) Punj 1182 : AIR 1956 Punj 225 

(226) (Pr 4) (DB). 

-0» 45, R. 13 —Applicability — Dismissal of writ 

petition challenging validity of Act—Leave to appeal 
to Supreme Court— H gh Court’s power to grant stay. 
See Ibid, S. 151. AIR 1954 Raj 301 (DB). 

ORDER 45, RULE 15 

-O 45, R. 15 — Provisions of O. 45, R. 15, Civil 

Procedure Code are mandatory — Objection relating 
to jurisdiction owing to non-compliance of O. 45, 
R. 15 not taken when proceedings initiated — Objec¬ 
tion cannot be allowed to be taken in appeal. A I R 
1924 Pat 576, Foil. 1964 MPLJ (Notes) 205- 

-O. 45, R. 15—No objection raised that provisions 

of R. 15 were not followed—It will be presumed that 
copy of decree of Federal Court must have been 
transmitted to Court from which appeal to Federal 
CouTt was preferred. 1955 BLJR 68 : AIR 1954 
Pat 497 (502) (Pt F) (Pr 12) (DB). 

-O. 45, R* 15—Applicability and scope — Decree 

obtained by citizen of India against another citizen 
of India in Court of Sub-Judge, Lahore — Decree set 
aside in appeal by Lahore High Court but restored 
by Federal Court of Pakistan — Rights of decree 
holder lost by Evacuee Property law of Pakistan— 
Execution in India — Procedure — Application by 
decree-holder under O. 45. R. 15, Civil P. C. for 
execution of decree passed by Pakistan Federal Court 
filed in East Punjab High Court—How far maintain¬ 
able. See Indian Independence (Legal Proceedings) 
Order (1947), S. 4 (3). AIR 1957 Punj 201 (DB). 

ORDER 46, RULE 1 

O. 46, R. 1 and S. 113—“Court”—Election Com¬ 
missioner is not a ‘Court’ and cannot make reference. 
See Ibid, S. 113. 1960 Andh L T 793. 

-O. 46, R. 1 — Reference under S. 19 (7), Bombay 

Agricultural Debtors Relief Act (28 of 1947) — Even 
it there is conflict of decisions on the point, District 
Judge must decide the question referred and not 
make a reference under O. 46, R. 1 . See Debt Laws 
■— Bombay Agricultural Deotors Relief Act (28 of 
1947), S. 19 (7j. AIR 1953 Bom 330 (DB). 

-O. 46, R. 1 and S. 113 — Scope — Decree under 

execution appealable — Question relating to validity 
of a Regulation — S. 113 and not O. 46, R. 1 the 
correct provision for making reference to Judicial 
Commissioner. See Ibid, S. 113. AIR 1954 Him Pra 23. 

— 7 O. 46, R. 1 — Statement of facts and Court’s 
opinion. 

A reference without any statement of facts and 
opinion of the Court below, about the case being 
non-appealable and without a statement that the 
trial Court had any reasonable doubt about it. is not 
proper and valid. ILR (195 J) Hvd 291 : AIR 1953 
Hyd 271 (272) (Prs 5, 6 ) (DB). 

—-O. 46, R. 1 — Reasonable doubt — Reference, 
when to be made. 

A reference to the High Court under O. 46, R. 1 
must only be in cases of exceptional nature where 
the question involved is beyond the normal capacitv 
and resources of the subordinate Courts ; for in¬ 
stance, where it raises a difficult constitutional point 
or a point of great public importance on which there 
is considerable conflict of opinion and so fc rth. This 
provision is not meant to relieve the subordinate 
Unirts of their responsibility to apply their minds 
to and to come to their own conclusions on the 


questions of law that may ordinarily arise in any 
case. Any Court must decide a question of Jaw that 
is presented before it to the best of its knowledge 
and ability and must leave the aggrieved party *0 
their remedies by way of an appeal or revision. The 
High Court cannot be called upon to answer everv 
doubt about a question of law which the subordinate 
judicial officers may feel. A question fairly covered 
by authority cannot be referred under O. 46 J; I 
AIR 1953 Orissa 51 (52) (Pt A > (Pr 2) (DB). 

•-O. 46, R. 1 — No reasonable doubt — Comne 

tency of reference—Constitution of India. Art. 228." 

In a suit for pre-emption the plaintiff’s objection 
to the plea of the defendant.vendee was that th 
Alienation of Land Act was void, inasmuch 1S it 
militate! against the fundamental rights as 
ciated in Art. 19 (1) (f) of the Constitution of India’ 

I he trial Sub-Judge held that the Act was void The 
defendant vendee appealed to the Sub Judge I t 

Class. Along with this the Deputy Commissioner 
applied to the said Sub Judge 1st Class under S 29 li 

of the Pre-emption Act alleging that the decision of 
the tna Sub Judge was contrary to the provisions 

of the Alienation of Land Act. The Sub Judge iJ 
Class was inclined to uphold the decision of th P 

trial Sub Judge, but since he thought that fhe point 
raised in the case, viz., whether the Patiala Aliena 
tion of Land Act was void was of great importance 

and involved a substantial question of Jaw as to th- 

interpretation of clause (f) of Art. 19 of the Consti 
tution of India, determination of which was neces 
sary for the disposal of the appeal as well as the 
application of the Deputy Commissioner, he referr-nrl 
the case to the High Court. red 

Held that in this case if the Sub fudge had decid 
ed the appeal or the application of the Deputy Com" 
tmssioner no appeal would have been competent to 
the High Court and accordingly the said Sub Judee 
was within his rights in making the reference m 
the High Court, but it could not be said that he 
had any reasonable doubt about the question of law 

bv n tn ifl tly r SP c ea - k f lng f ri he . r efer e nce was not covered 
by O. 40 In spite of this the reference was perfectiv 

legal under Art. 228 ol the Constitution. The Article 

does not say how the High Court is to he moved for 

the exercise of its powers but obviously it can bp 
moved either by the parties or by the subordinate 
Court in which the case in question is nerd;™ 
Hulia Ram v. Sadh Ram. ILR (1952 Patiala , 8 ' 
AIR 1952 Pepsu 1(1,2) (Pr 1) (FB) 1 : 

— 40. R. 1 — Applicability—Order of Rent Con¬ 
troller under Marwar Act 25 of 1949 — Anneal c, 
District Judge-District Judge of opinion tha? appeM 
is incompetent — Matter cannot be refer red’toifitrh 
Court — Reference lies only from suit or appeal— 

,proceedings under Rent Control Act are not suit — 
Uluses and Rents -Marwar House Rent Control An, 
<25 of 1949), Ss. 3, IS) - (Houses and Rent. - Rail? 
than I remises (Control of Rent and Eviction) Act n~ 

4682? 50) ’ SS ‘ 22 ’ 27 <2,) - A 1 R 1955 N U 'C <1& 

7-°- 4 f*- R - 1 — Decree subject to appeal - No re 

ference is possible except where case is covered 
strictly by proviso to S. 113. See ibid S li” p U 
viso. AIR 1954 Raj 233 (DB). ’ llo> 1 ro - 

“ion 46 ’ R ' 1 ~ StatemeDt ° f facls anc > Court’s 

Under O- 40, R. 1 Civil P. C. it is the duty of the 
Court making a reference to record its own nn „■ 
on the point before making such reference Tl?ic 
not mean that the Court should merely say ^hat^ 

case is one about the interpretation of the Const, 

tution and of great public importance. It should re- 




CIVIL PROCEDURE CODE (1908). O. 46, R. 1 


cord its own opinion on the point raised. 1951 Rai 

iilT<KB)'(lf » (DB. 1 **' 3 ° S ' A ‘ " 1952 Ba| 10 

O. 46, R. 1, S. 113—Decree not subject to appeal 
Keierehce can be made when no appeal is provided 
*rorn decree Suit for pre-emption—Appeal provided 

-No reference. See Ibid, S. 113. A I R 1952 Raj 10 
(DB)* 


ORDER 46, RULE 7 

-O. 46, R. 7 — Decree by ordinary Court in small 

cause suit No objection raised by parties — Validity 
of decree—Powers of High Court in revision — Inter¬ 
ference held not necessary. See Ibid, S. 115. (1957) 
1 Andh W R 261. 


-O. 46, R. 7 — Ex parte decree — Demand for 

reference. 

The power to make a reference is statutorily con¬ 
ferred and the express condition for its exercise is 
that a Court subordinate to the District Court shall 
have failed to exercise a jurisdiction vested in it by 

law or to have exercised a jurisdiction not so vested 

l4 by reason of erroneously holding a suit to be cogniz¬ 
able by a Court of Small Causes or not to be so 
cognizable.” Thus there must be a finding as to 
jurisdiction of the Small Cause Court one way or the 
other before the power can be exercised. The power 
cannot be invoked where an ex parte decree has been 
passed and no finding as to jurisdiction has been 
given. A I R 1933 Pat 31, Dissent.; A I R 1948 Mad 
245, Foil. 1957 Nag L J 559 : 60 Bom L R 92 : ILR 
(1958) Bom 340 : AIR 1958 Bom 201 (202) (Prs 4, 5). 

-O. 46, R. 7—Claim for return of movable articles 

— Cognizable by Small Cause Court. See Provincial 
Small Cause Courts Act, Art. 35 (ii). 1962 M P L I 
(Notes) 54. 


(e) Errors not falling within the rule. 

(f) Ignoring express provision of law. 

(g) Meaning of. 

(h) Omission to consider important facts or 

documents on record. 

(i) Omission to determine issue or point* 

10. ‘Any other sufficient reason*. 

(a) Meaning of. 

(b) Misconception of Court. 

(c) New point. 

(d) Cases of sufficient reason. 

(e) Cases of no sufficient reason. 

11. Review on ground of subsequent events. 

12* No review on ground of decision being erro¬ 
neous on merits. 

13. No review of fact after decision in second appeal* 

14* Applicability of rule to miscellaneous pro¬ 
ceedings under Code. 

15. Review in proceedings under other Acts. 

(a) Rent Control Laws. 

(b) Motor Vehicles Act. 

(c) Tenancy Laws. 

(d) Land Acquisition Laws. 

(e) Debt Laws. 

(f) Administration of Evacuee Property Act. 

(g) Industrial Disputes Act. 

16. Review of orders under Art. 226 of the Consti¬ 

tution* 

17. Review petition by minor. 

18. Consent decree. 

19* Ex parte decrees and orders of dismissal for 
default. 


~ O. 46, R. 7—Applicability — Claim returned by 
Small Cause Court and regular Court—Procedure. 

Where a claim was returned by the Court of Small 
Causes as not cognizable by it as also by the regular 
Court, the District Court under O. 46, R, 7, is in 
duty bound to make an order of reference to the 
High Court which can set aside the order which is 
found to be wrong and give such further directions 
as may be necessary in each particular case. 1961 
Jab L J 90 : 1961 M P L;J 20. 

ORDER 47, RULE 1 
SYNOPSIS 

(Civil P. C. (1908), O. 47, R. 1.) 

1* Scope of the rule. 

(a) Inherent power to review. 

(b) Wrong statement in judgment — Proper 

remedy. 

(c) Review and appeal—Distinction. 

2. Person considering himself to be aggrieved. 

3-4. Decree or order.from which no appeal has 

been preferred. 

5. Discovery of new and important matter or evi¬ 

dence. 

6. Discovery of important matter of law. 

7. Exercise of due diligence. 

8. “Was not within his knowledge or*’ etc. 

9. Error apparent on face of record. 

(a) Attention of Court not drawn to a provi¬ 

sion of law. 

(b) Error of law. 

(c) Erroneous decision. 

(d) Errors falling within the rule. 


20. Judgment in Letters Patent appeals. 

21. Limitation. 

22. Court-fees. 

23* ‘To the Court which passed the decree*. 

24- Appeal by one party — Review application by 
another—Clause (2). 

25. Appeal. 

26. Revision. 

1. Scope of the rule. 

(a) Inherent power to review. 

(b) Wrong statement in judgment—Proper 

remedy. 

(c) Review and appeal—Distinction. 

1. Scope of the rule. 

-O. 47, R. 1 ; O. 20, R. 4 — Proper disposal in 

review application — Precise directions should be 
given. AIR 1955 NUC (Ajmer) 2630. 

• —O. 47, R. 1 — Applicability — Judgment pro¬ 
nounced by High Court in special appeal is open to 
review. See Ibid, S. 114. AIR 1961 All 381 (F B). 

- O. 47, R. 1—Review by Court having concurrent 

jurisdiction—Two officers exercising same powers and 
their jurisdiction is concurrent—One can review order 
passed by the other. See Houses and Rents — U.P- 
(Temporary) Control of Rent and Eviction Act (3 of 
1947), S. 2 (d). AIR 1954 All 745. 

-O. 47, R. 1 — Rejection of memorandum of ap¬ 
peal—If bars review. 

A mere rejection of memorandum of appeal does 
not amount to affirmation of the decree of the trial 
Court and does not deprive the trial Court of the 
jurisdiction to review its previous order. 1953 All 
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WR(HC) 444 : 1953 All L J 449: A I R 1954 All 1 
(2, 3) (Prs 5, 6, 9) (DB). 

- O. 47, R. 1 — Applicability — Misconception of 

Court—Party making concession—Statement in judg¬ 
ment regarding this—Contention that statement was 
based on erroneous understanding of concession — 
Statement cannot be controverted by evidence of 
lawyer—Proper procedure is to apply for review’. 

It is not competent for the party or the counsel 
concerned to challenge a statement about the con¬ 
cession made by him contained in a judgment by 
means of evidence of the counsel. If the party wants 
to make out that the concession was not so made or 
was not properly understood by the Court the only 
procedure to be adopted is by applying for a review 
before the same Judge and not to controvert it by 
means of evidence or affidavits. A I R 1954 S C 526 
and A I R 1953 S C 98 and AIR 1917 P C 30, Relied 

on. 1957 Andh L T 442 : A I R 1957 Andh Pra 773 
(774) (Pr 4). 

O. 47, R. 1—Conditional decree to be effective on 
payment of deficit court-fee within specified period— 
Further extension of time allowed before expiry of 
nrst period—Effect — Such case is not contemplated 
by?. 47, R. 1 and no question of review arises. See 
Ibid, S. 148. AIR 19G0 Assam 126. 


O. 47, R. 1—Ground for review—Order passed as 
re ^ j of erron ?° us interpretation of order of remand 
—Order granting review—Revision. 


An erroneous interpretation of an order of remand 
siting in a particular order passed by the Court tc 
which the matter has been remanded, is not a grounc 
tor review within the meaning of O. 47, R. 1, Civi: 
r. L>. In granting a review application on this grounc 
the Court acts outside the four corners of O. 47, R. 1 
an therefore, acts illegally in the exercise of it.' 

jurisdiction. In that view, a revision applicatior 
under S. 115, Civil P. C., is competent against the 
order granting review. I L R (1951) Assam 88 : A I F 
19o2 Assam 25 (Prs 4, 5) (DB). 


O. 4t R. 1—“Review” meaning of — Analogy of 
powers of civil Court given by O. 47, R. 1, Civil P. C. 
to powers of authorities acting under S. 26, Admini- 
stration of Evacuee Property Act is not appropriate. 
5ee Admimstranon of Evacuee Property Act (1950), 

Bom 110 016 ltS repea ^ b y Act 91 of 1956. AIR 1963 


i °;r 47, R * 1 and S' 11^ ~ Decision erroneous 
s a ™l 5 U °P ec t0 review—Proper remedy—Revision 

It does not appear that the review of a judgme 
which proceeds upon an incorrect exposition of la 
is covered by any of the clauses in O. 47, R. 1. Th 
a decision is erroneous in law is therefore no groui 

review * The case has to be dealt wi 
within the frame-work of S. 115, Civil P. C. 

, xvh ere the decision of the lower Court is not di 
omission to take into account any provision of la' 
or any misconception regarding jurisdiction, but 
arrived at with full knowledge of all the aspects 
the case, it is not open to review even if it mav I 
erroneous 1957 MPLJ 476 (Nag): 1957 MP 
4 o6 : A I R 19o 7 Nag 97 (99) (Pt B) (Prs 15, 16) (DI 

~ 9* 4 J» R * L S. 151—Discharge of order for publ 

exammation made under S. 478 (1) of Companies Ac 
1 JOO — Application for review — No review as the 
was no error apparent on face of record — Order n 
perfected—High Court has jurisdiction to recall ord 
Inherent powers could be exercised—Such powe 

o°^ Xerc i sed ^° r want sufficient grounds. (196 

; t Con ! ? as 9 £ 2 : (19G4 ) 2 c °m L J 10 : 68 Cal \V 
938 : A I R 1965 Cal 372 (377) (Pt E) (Pr 30). 
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-0.47, R. 1 - Applicability — Suit by husband 

for restitution of conjugal rights and counter-suit 
by wife for separate maintenance and return of 
jewels, clothes, etc. — Joint trial — Common decree 
with inter-dependent conditions and inter.related 
terms - Husband directed to return jewels to wife 
on condition of her restoring to him the benefit of 
conjugal life — Effect — Right of wife to claim 
return of jewels without c implying with condition 
as to restoration of conjugal life — Application by 
wife for review praying for direction for return of 
jewel — Competency — Proper remedy for giving 
effect to decree. 

It is inconceivable that what a judgment-debtor 
has failed to carry out in pursuance of a decree could 
be enforced against him by means of a review appli¬ 
cation, instead of by way of execution of the decree 
itself. 

A suit by the appellant against the respondent (his 
wife) for restitution of conjugal rights and a suit by 
the respondent against the appellant (her husband) 
for separate maintenance and for return of jewels 
and clothes, etc., given to her at the time of the 
marriage, were tried together and a common decree 
was passed governing both the suits with inter-related 
and inter dependent conditions. The appellant was 
directed to return the jewels, etc., on condition that 
the respondent agreed to restore the benefit of con 
jugal life to the appellant. 

The appellant in anticipation of the respondent 
complying with the terms of the decree returned all 
the jewels, etc. excepting one article. The appellant 
filed an application for review ot the decree and 
prayed that the respondent be directed to return the 
remaining jewel. The Court allowed the application 
and granted the prayer. On appeal: 

Held, (i) that reading the terms of the decree as 
they stood, it was difficult to separate the terms or to 
make them take effect or operate independently or 
irrespectively of each other. The t*vo parts of the 
decree must be considered to be parts of one and the 
same whole and could not be separated so as to 
enable either party to claim the beneht of one part 
without complying with the obligation cast by the 
other pait. 

(ii) That it was open to the respondent to show 
that by reason of the conduct of the appellant she 
had been prevented from complying with the terms 
of the decree directing her to give the benefit of 
conjugal life to the appellant, it that was her case 
in which case alone she would be entitled to a re¬ 
turn of the jewels by means of execution of the 
decree; 

(iii) that this result could not be secured by way of 
any order in review, as there was no scope tor such 
an order in review; and 

(iv) that there was no justification for the review 
application, much less for its being ordered, the 
proper remedy of the respondent being only by way 
of execution of the decree. (1956) 1 Mad L \ 378 i 
1956 Mad W N 122 : 69 Mad L W 118. 


-O. 4*, R 1 — Scrpe. 

R T Civil P. C., is clearly not intended 
to enable a Judge to write a second judgment revers¬ 
ing his first, because on fuller arguments and further 
consideration he thought that the view he has tirst 
taken was wrong. 64 Mad L W 127 (2): (1951) 1 

Mad L J 187 : 1951 Mad W N 101 : AIK 1931 Mad 
660 (Pr 1). 1 Maa 

— O. 47, R. 1 — Order refusing leave to file Letters 
Patent appeal — Review lies. .See Letters Patent (An- 
dhra), Cl. 15. AIR 1963 Andh Pra 18* 
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n ,?• 4", R- 1— Order of dismissal of appeal under 

X' 1, „ \ , — ° r ‘ Her if can be reviewed. See Ibid, 
°- 41, R. 11 AIR 1964 Pat 474. 


O. 47, R. 1 Onus of proving case for review 
lies on applicant — Failure — Effect* 

An application for review of judgment was filed on 
the ground that the counsel of the applicant was not 
heard ° n a particuJar p ° int The other side denied 
iif ilegation. Neither side had cared to put in an 
affidavit in support of their allegations. 

Held that the onus being on the applicant to make 
out a case for review the advantage of the doubt as to 
which side was correct must go to the other side 
and, therefore, the application must fail. ILR (1952) 
Patiala 181 : AIR 1952 Pepsu 87 (88) (Pt A) (Pr 1). 

“ O* 47, R. 1 — Tribunals under Motor Vehicles 
Act —- Power of review — Scope — Circumstances for 
exercise of inherent power — Dutv of Tribunals in 

cases of wrong orders. See Ibid, S. 114. AIR 1963 
Punj 92. 

7 O* 47, R. 1—- Improper order of remand reversed 
in appeal — Review by lower Court of its decree pas¬ 
sed on remand. See Ibid, 0.41, R. 23. A I R 1953 
Trav-Co 567. 

“ O. 47, R. 1, S. 109—Application for review with 
alternative prayer for leave to appeal to Supreme 

Court Not maintainable —- Constitution of India, 
Art. 133. 

An application for review of judgment with an 
alternative prayer for leave to appeal to the Supreme 
Oourt is not maintainable inasmuch as a review can 
be sought on certain grounds while leave to appeal to 
Supreme Court has to be sought on altogether diffe¬ 
rent grounds. 1 he applicant should file a separate 
application for leave. (Application treated as one for 
review only). AIR 1952 Vin-Pra 19 (20) (Pt A) (Pr 1). 


1 (a). Inherent power to review. 

O. 47, R. I Applicability — Power of review — 

Lmess authorised by statute no Court has inherent 

power to set aside or modifv a final order merelv 

^ ca J^ e it i > wrong. See Ibid, S. 141. AIR 1957 All 
67 (DB). 

O. 47, R. 1 — Power to review — No inherent 
power to review apart from provisions of statute — 
Court cannot ieview merely because it considers its 
previous order to be wrong. See Ibid, S. 151. AIR 
1956 All 103. 


O* 47, R. 1 — Exercise of inherent powers — 
Other remedy open — Setting aside of its own final 
order bv Couit — Permissibility. See Ibid, S. 151. 
AIR 1962 Andh-Pra 506 (DB). 


O. 47, R. 1 — Scope — No inherent 
review. (1958) 1 Andh VV R 290, Rel. on. 
Andh-Pra 318 (320) (Pt B) (fr 9). 


power cf 

AIR 1959 


O. 47, R. 1 and S. 151 — Review — Inherent 
power. 

It is not correct to say that the Court has an inhe¬ 
rent power to revive a suit for fresh hearing, when it 
appeals to the Court upon the rev.ew application 
that there has been a miscarriage of ju tree. The 
Courts have to investigate first whether an applica- 

VoV 47 ’ R * 1 would be. AIR 1961 Assam 

124 (126) (Pt B) (Pr 6). 

“O. 47, R. 1 — Review, when lies — Application 
under S 151 for re.hearing appeal — Application 
not 'maintainable — It cannot be treated as one for 
review' where it does not satisfy requirements for 

N^lO application * See Ibid) S - l51 - (’62) 66 Cal W 

*7 O' 47, R. 1 — Inherent power to review — Not 
o )e exercised cn grounds which do not fall under 


O. 47, R. 1. Abdul Majid v. Visvanathan. AIR 1950 
M>s 55 1 57) (Pt C) (Pr 6) (FB). 

-O. 47, R 1 — Order rejecting plaint for non¬ 
payment of deficit court* fee within time granted by 
Court — Non*compliance due to mistake of pleader 
in entering wrong date in his diary — Application 
under S. 151 for restoration of suit — Application 
held ma ntainable — Failure to file appeal or review 
held no bar. See Ibid, S. 151. AIR 1964 Orissa 134. 

—“O 47, R, I, S. 151 — Review application — Re¬ 
quirements of Inherent powers — When can be 
exercised — Setting aside ex parte decree by way of 
review, propriety of. 

An application for review of a judgment must 
satisfy the tests laid down in O. 47, R. 1, Civil P. C. 
Where there is no allegation about discovery of any 
new or important matter Dor about a mistake or 
error apparent on the face of the record, application 
for review is not maintainable. An error which has 
to be established by long drawn process of reasoning 
on points where there may be conceivably two 
opinions cannot be said to be an error apparent on 
the face of the record nor an error in appreciation of 
documentary evidence or in drawing inferences there¬ 
from can be said to be errors of law and an applica¬ 
tion for review in such a case cannot be treated as an 
applicition under O. 47, R. 1. AIR 1960 S C 137 and 
AiR I960 S C 1168, Rel. on. The reviewing authority 
is not acting as an appellate Court and as such has 
no jurisdiction to set aside an express decree by 
taking a difierent view of the case on merits. The 
inherent powers of the Court cannot be exerched for 
altering a judgment passed three years before simply 
because the Court finds that it is possible to come to 
a difierent corclusion on identical evidence. A decree 
which has reached finality cannot be assailed in any 
other manner except as provided in the Code. Setting 
aside of an ex parte decree merely on the ground 
th.it the Court passing the decree had failed to 
appreciate the import and significance of the docu¬ 
mentary evidence, is without jurisdiction. When a 
partv has another remedy open and the party does 
not adopt it or negligently fails to pursue it, the relief 
under Court’s inherent Dowers under S. 151, may be 
granted only on proof of exceptional or peculiar 
circumstances. The inherent powers can never be 
invoked where the party pursued the other prescribed 
remedies for the same relief and failed to get the 
relief. AIR 1962 S C 527, Foil. 

In a suit which had been decreed ex parte long 
after it had been instituted and in which the defen¬ 
dants had managed to prolong the proceedings for 
nearly two years on one pretext or the other, the 
defendant went up to the High Cocrt in difierent 
proceedings and failed to get relief in Miscellaneous 
appeal and Civil Revision. Subsequently when nearly 
three years had elapsed since the ex parte decree the 
defendant presented an application to the Court of 
Subordinate fudge, which though worded as an 
application for review was argued as one under the 
inherent powers of the Court. The application did 
not satisfy the tests laid down in O. 47, R. 1 nor was 
court-fee for review application paid on it. The 
Subordinate Tudge allowed the same solely on the 
ground that the trial Judge had failed to appreciate 
the import of documentary evidence. In revision 
against the order : 

Held, that the order of the Subordinate Judge was 
without jurisdiction as in the circumstances of the 
case the Court could not have invoked ihe inherent 
powers in favour of the defendant. AIR 1964 Orissa 

98 (100) (Pt A) (Prs 4, 5, 6). 

—-O. 47 R. 1 — Review under inherent powers. See 
Ibid, S. 151. (’50) 2 Pepsu L R 443. 


CIVIL PROCEDURE CODE 

1 (b). Wrong statement in judgment— 

Proper remedy • 

#-O. 47, R. 1 — Statement of fact in judgment — 

Party not entitled to challenge except by consent of 
other party—Remedy ol aggrieved party is by way of 

review. See Ibid, O. 20, R. 3. AIR 1964 SC 377* 

-O. 47, R. 1—Statement in judgment or order—If 

can be controverted by affidavit— Proper remedy. See 
Ibid, O. 19, R. 1. AIR 1955 NUC (Mad) 2440. 

-O. 47, R. 1 and S. 100—Mistake of record — Re¬ 
medy of aggrieved party. 

The statement of the trial Judge is conclusive as to 
what transpired in Court at the trial. The only re¬ 
medy of a party aggrieved by a record made by a 
Court as to what transpired before it is to apply for 
review. He cannot chall nge it by hling an affidavit 

in the appellate Court. AIR i954 S C 526, Rel. on. 

Held, on facts, that in view of the practice that 
appears to have been prevalent of presenting affida¬ 
vits in appellate Couits challenging the record made 
by lower Courts as to what transpired before them 
and particularly in view of the fresh point raised in 
second appeal that the counsel was not competent 
to make such concession which may give a totally 
different turn to the case, the case should be sent back 
to that Court for fresh disposal after giving an oppor¬ 
tunity to the appellard to raise the question ol the 
competency of counsel. 1955 Ker L T 276: AIR 1955 
Trav Co 193 (194, 195) (Frs 2, 3). 

1(c). Review and appeal—Distinction. 

-O. 47, R. 1 — Review — Powers of Couit—Court 

cannot sit in judgment as an appellate Court—It can¬ 
not decide questions such as who should bear costs 
or whether a declaration in favour of a party is in 
nis representative or personal capacity. A I R 1950 
Ajmer 36 (2) (37; (Pis 4, 5). 

2. Person considering himself to he 

aggrieved. 

-O. 47, R 1 — Provincial Insolvency Act (1920). 

Ss. 5, 10 <2) and 43—Applicability — Defective order 
of annulment — Review- Maintainability — Order 
without vesting properties of insolvent in Official Re¬ 
ceiver-Review at instance of debtor to rectify defect 
lies. See Provircial Insolvency Act (1920h S. 5. AIR 
1963 Andh Fra 52 (DB). 

-O. 47, R. 1 (1) —Aggrieved person —Legal repre¬ 
sentatives of deceased respondent. 

Where a judgment was alleged to have been passed 
against a dead respondent whose legal representa¬ 
tives w r ere not brought on the record and the legal 
representatives applied for review of the judgment. 

Held, that the petitioners though they might be ag¬ 
grieved by the judgment might not be bound by it, that 
the order might not be effectual against them ai d that 
they might take this objection in the execution pro¬ 
ceeding, if any, or bring a regular suit for ar nnlment. 
Under the circumstances they could not be held to 
be aggreved persons for the purpose of O. 47, R. 1. 
AIR 1952 Manipur 1 (2) (Pt B) (Pr 4). 

-O. 47, R. 1 — Appeal dismissed as infructuous— 

Review by respondent is rot rraintainahle as t^e 
order is not passed against him. AIR 1955 NUC (Fat) 
234 (DB). 

3-4. Decree or order...from which no 
appeal has been preferred. 

•-O. 47, R. 1 (1) — Crucial date for determining 

whether terms of rule are satisfied— Order of High 
Couit refusing to grant certificate under Art. 133 of 
the Constitution—Review — Subsequent rejection of 


(1908), O. 47. R. 1, Note 1 (b) 615 

special leave under Art. 136 on ground of limitation 
— Not a valid ground for rejecting review applica¬ 
tion by High Court. 

The crucial date for determining whether or not 
the terms of O. 47, R. 1 (1), Civil P. C , are satisfied is 
the date when the application for review is filed. If 
on that date no appeal has been filed it is competent 
for the Couit hearing the petition for review' to dis¬ 
pose of the application on the merits notwithstanding 
the pendency of the appeal, subject only to this, that 
if before the application for review is finally decided 
the appeal itself has been disposed of, the jurisdic¬ 
tion of the Court hearing the review' petition would 
come to an end. 

During the pendency of an application for review 
of the order of the High Court refusing to grant a 
certificate under Art. 133 of the Constitution, the ap¬ 
plicant also filed an application for special leave to 
appeal in respect of the same matter under Art. 136 
along with an application for condonation of delay. 
The Supreme Couit refused to condone the delay so 
that the petition for special leave never legally came 
on the hie of the Supreme Court. The High Court 
rejected the application for review 7 on the ground 
that the special leave petition had been dismissed. 

Held, that in the circumstances the refusal of the 
Supreme Court to entertain the application for spe¬ 
cial leave did not bar the jurisdiction of the High 
Court to decide the review petitions nor could it be 
a relevant matter in deciding it. The High Court was 
therefore not justified in rejecting the application on 
this ground. Civil Misc. Petns. Nos. 4672 to 4674 of 
I960 D/- 6 1-1961 (Andh Pra), Reversed. Phungabha- 
dra Industries Ltd v. Government of Andhra Pra¬ 
desh (1964) 5 S C R 174: 1954 S C D 179 : (1964) 1 
S C W R 310 : A I R 1964 S C 1372 (1376) (Pt B) 
(Prs 8, 9). 

-O. 47, R. 1 — Revision against decision of trial 

Judge — Decision not vaned as it was held that no 
revision lay—-Trial Judge held wis competent to 
review 7 decision. AIR 1955 NUC (Ajmer) 1411. 

5. Discovery of new 7 and impoitant 
matter or evidence. 

•-O. 47, R. 1—Suit for ejectment of tenant'pend- 

ing on date when West Bengal Premises Tenancy 
Act, came into force — Application by sub-tenant 
under S. 16 (3)— Rent Controller granting declaration 
under the section — Decree for ejectment of tenant 
passed subsequently—Rent Controller's order dismis¬ 
sing application under S. 16 (3) while proceeding 
with fixation of fair rent is wrong — Order cannot be 
justified under S. 29 (5) which gives power to Rent 
Controller to review 7 under O. 47, as the case is not 
one of review’ on the ground of discovery of new and 
important matter. See Houses and Hents—West Bengal 
Premises Tenancy Act (XII of 1950), S. 16 (3). A I R 
1966 S C 935. 

-O. 47, R. 1 (1) (c) — Discovery of matter cr evi¬ 
dence. 

The matter or evidence contemplrted by 0.47, 
R. 1. is one of evidence of fact and not of any foreign 
case law which may or mav not be helpful. 1956 

Madh B L J (Bhopal) 152 : AIR 1956 Bhopal 48 (48) 
(Pt C) (Pr 3). 

-0.47, R. 1—Discovery of new evidence—Evidence 

sought to be admitted not conclusive—Review not to 
be allowed—AIR 1915 P C 78 and AIR 1942 All 8° 
Foil. AIR 1955 NUC (Bilaspur) 4842. 

-O. 47, R. 1 — New evidence-Discovery of_ 

When a ground for. 
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\Vh e r e the petitioner applies for the review of the 

j ° n gr . ou ? d that the petitioner could not pro- 
duce a certam doenment earlier despite exercise of 

m’ ‘ 8 f nCe ? bare assertion in the affidavit that he 
n ° t l P r 0 4 uce the document earlier will not do. 

e SUlt , un , ( . a PP ea * had lasted for about three 

years the Court held that the petitioner was not able 

Droduce'^rl- ha t t h deS i’ ite due diIigence he could not 
produce earlier the document, now sought to be 

relied upon.) AIR 1915 P C 78 and MR 1942 All 82 

Rel. on. AIR 1955 Him Pra 25 (Pt A) (Pr 3 ). 

• 1 Discovery of new and important 

(1872) n . C s e s :foand 0 65 0 . riginalpr ° duced "Evidence Act 

A Court granting review on the grounds of dis- 

Lnffi an - d . im P° rtant evidence has to be 
satisfied that the said evidence would show the fact 

alleged but held not proved in the judgment under 

review. For that purpose the Court has to decide 

whether the evidence ought to be produced is 

prima facie pr° ve d. On the allegation that the ori- 

* St ? copy COldd be made admissible pro- 
e . d J t is shown that it is the true copy of the 
nginal. But there must be prima facie proof of the 
original. It the original was a document thirty years 
old, presumption about its due execution could be 
made. But such presumption cannot be made when 
nginal is not produced and a copy is produced as 
secondary evidence. In such a case there is no prima 
tacie proof of the due execution of the original of 

Sh rXm’ produ ” d ' A, “ 1952 

STev'Vc', a" SfeT 

c ,J. he n ® w evidence sought to be adduced must be 
such as to show beyond doubt that the judgment 

^L U d i tU j D ‘ A recital in the description of bounda- 

. of 3 t°f Umen i of r third P artie s has not got so 

TTR h io 5 o b ^ tlve L va ue ’ lf held admissible in evidence. 
AIR 1952 Kuteh 67 ( 68 ) (Pt B) (Pr 5). 

\ 7®" 77 > R - 1 —Party not availing of opportunity to 

na a tJrc V 1 te e C ^rt-Evidfnce of conclusive 

denre ^f K n °. grOUn f 1 for leading additional evi- 
dence though it may be a ground for review under 

1952 Kutch 4 « 6 condltl ° ns therein are satisfied. AIR 


evidenced’ R ‘ 1 ~ Disc overy of new and important 

„ ^ rt re i a . ne u v evidenc e proposed to be adduced is 
not likely to be practically conclusive and where 

despite the new evidence proposed to be adduced the 

> Jra‘ sought to be reviewed can be sustained, no 
case tor grant of a review is made out. AIR 1952 
Kutch 25 (27) (Pt B) (Pr 8). 


Court is satisfied that the new evidence if admitted 
GlMPrs^ 1 i) he ,udgment AIR 1951 Kutch 59 (69, 

O. 47, R. 1—Grounds for. 


O. 47. R. I — Kutch (Courts) Order, 1948 

’'Al/nrtr /\4- __J_ • J ^ 


Discovery of new evidence-Second appeals. 

S f C \°r\ d appea ^ s are P erm hted under S. 32. 
£ (Courts) Order, 1948 also on questions of fact 

i va of the suit is Rs. 1,000 or upwards or the 
decree of the District Court directly involves a ques 

var es e o P r eC rI‘ iS pr0 P® rt V of like value and this decree 
vanes or reverses the lower Court’s decree and in 

croun ( P ( ?fY the C0Ur r can all , ow a review on the 
ground of discovery of new evidence. If the second 

fe P ss e hLr b rf ng outside , the , sco P e of S. 32 is neverthe- 

aoLaf £il| S 1“ ap P ea, . ullder the section, the whole 
appeal will h a ve to be re-opened if the review is 

District rf ‘h a j can r u 3uIt in confirmation of the 
Uistnct Court s decree that appeal being entirely on 

findings of fact. The new, evidence will not there 
o°f r on h fi Ve result , of altering the existing judgment 

clverv oTne 10 " leview 0I ? the ground ol dis. 
covery oi new evidence cannot be allowed unless the 


Where an application under O. 47, R. 1 was based 
Jain h La^v°- Und that ^ parties were governed by the 

Held, that there is no such thing as Jain I,aw. 
inere may be custom prevalent among the Jains 
which is not followed by the Hindus but as the 
custom pleaded was not proved in the trial Court 
anci in appeal # no question regarding this special 
custom was raised the point could neither be said 

r? a d ^ SCOv .e r y of a new and important matter nor 
could it be said to be a mistake or an error apparent 
on the face of the record. In the circumstances, the 

^ as not competent. 1956 M B L J 
183 : AIR 1957 Madh B 19 (20) (Pr 1) (DB). 

J?*, 1 Question whether a particular Act 

applied to particular city at issue — Court giving 
a jourument to parties to find out—Failure of parties 
ourt deciding case on basis that Act did not apply 
—Review on ground that party has since found out 
hat the Act applied — Held that it was not an error 
apparent on face of record because there was nothing 
on record to show that the Act applied—It was also 
n 9^ a discovery of new and important evidence which 
alter due diligence was not within knowledge of 
applicant. 1956 Madh BLJ(HCR) 195. 

1 ~ Review when will be granted on 
ground of discovery of new evidence — Need for 
caution by Court. 

In order that an application for review may be 
granted on account of the discovery of new and 
important matter three things must be shown : 1. 

I hat there was no remissness on the part of the ap¬ 
plicant, 2. That the new evidence must be such as 
is presumably to be believed; and 3. That such evi- 
dence would practically be conclusive. These are 
the limitations with which the rule has been fenced. 
Greatest care ought to be exercised by the Court in 
granting a review on the ground of discovery of fresh 
evidence. 1961 Jab L J 558 : 1962 M P L J 48 : 1962 
M P C 114. 

' O. 47, R. 1 (1)—Scope and object of—Review on 
ground of discovesy of new evidence — WbeB 
allowed. 

It is now well settled that when a review is sought on 
the ground of the discovery of new evidence, the evi¬ 
dence must be(l)relevantand (2) of such a character that 
it it had been given in the suit it might possibly have 
altered the judgment. It is not only the discovery of 
new and important evidence that entitles a party to 
apply for review, but the discovery of any new and 
imporatant matter which was not within the know¬ 
ledge of the party when the decree was made. Thus, 
an application under O. 47, R. 1, C. P. Code, must be 
treated with considerable measure of caution. That 
is a matter of public policy as it is obviously neces¬ 
sary that save in exceptional circumstances, finality 
in litigation should be achieved at some point. Where 
therefore the object of the petitioner is nothing more 
than adding of additional and supplementary evi¬ 
dence in the pious hope that trying his luck once 
again, he may prove successful, the application will 
not fall under the clause ‘discovery of new and im¬ 
portant matter of evidence’. (1959) 2 Mad L J 20Z. 

-0.47, R. 1 — New evidence—Application foi 

review on ground of discovery—Court, if to be satis¬ 
fied as to conclusive character of such evidence. 
(1956) 1 Mad L J 309 : I L R (1956) Mad 624 : 69 
Mad L W 51 : 1956 Mad \V N 53 : AIR 1956 Mad 
522 (523) (Pt A) (Pr 4) (DB). 
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6. Discovery of important matter of law. 

47, R. 1 — Grounds for review—Question of 
law which might and ought to have been raised at 
hearing of appeal — Reconsideration of finding 
of fact. 

An application for review cannot be entertained for 
reconsideration of a question of fact on which the 
Board, after considering all the circumstances of the 
case, arrived at a clear finding, nor for consideration 
of a question based on an amendment of a statute, 
which might and ought to have been raised at the 
time when the appeal was heard by the Board. AIR 
1952 J & K 12 (Ft A) (Pr 2). 

O. 47, R. 1 — Discovery of important matter 
of law. 

The Court is not justiGed in reviewing its previous 
decision on the ground that a judgment by the High 
Court has been given which might 1 have bearing on 
the issue which has already been decided. MR 1936 
A1 21; AIR 1936 Pat 119, Disting. ILR 52 Bom 43, 
Rel. on. (’51) 4 Sau L R 28 (30). 

7. Exercise of due diligence. 

0*47, R. 1 — Review on ground that evidence 

was not available after exercise of due diligence ~ 

Exercise of due diligence not proved — Review, on 

ground of other sufficient reason — Power of Court 
to grant. 

When a party comes to the Court and asks for re- 
view on the ground that after exercise of the dili¬ 
gence he was not able to discover an important 

W V C u J Q Jater 0n ^covered and it is found 

wnnld h. fei Ied t0 pr0ve that hewas diligent, it 

arbitrary to say that even then the Court 

reason 1Un re « 4 ?^ ° D tkie ^ asis other sufficient 
reason. If some other reason had been alleged, the 

queshon would have arisen whether that w*as suffi! 

iifi^ reason within the meaning of O. 47, R. 1 . 

here what nas been alleged was discovery of new 

gence m and t th,9M atter ?*if r the exercise °* due dili- 
f, c ; that bas not been proved, to fall back on 

the residuary words, ‘other sufficient reason’, is en¬ 
tirely capricious and arbitrary, r I n iq=:q\ i \-v\ 

443 : 63 Cal W N 201 : 1958 Cal I T i 

Cal 150 (153) (Pt C) ( ? r 11) (DB) J 1 AIR 19 * 9 


nr , 47 » R 1 — New evidence — Discoverv nf 
evidence gr0U >r00f Diligence-Nature of Dc 

The application under O. 47. R 1 P P 
be treated with considerable measure of caution ’ Th 
lr a “f er of Public policy as it is obviously nect 
sary that, save in exceptional circumstances y finali 
in litigation should be achieved at some point Tl 

"nctlv^ °H,r antS V ev i ew shou,d at least pra 

also thai th lg f, nCe be c *aims to have exercised ai 
also that the matter or evidence which he wishes 

mte e ne C ar7v St r°o ,S ’| lf n0t al ( JS0 [ uteIy conclusive, at ai 

rate, nearly conclusive of the matter ft is not t) 
proper function of a review application merely 

me P re v m of nt GV t lde i nCe ° r t0 ? ake lt serve the puroo 
°?. e , re Y * introducing evidence which might nn 

1 ef^eT AIR M CC • ° n the result - Case-la, 

eierrea. AIR 195o Manipur 17 (Pr 4). 


Degree 


O. 4<, R. 1 — Exercise of diiigenee - 
diligence—Power of Court. 

Order 47, R. 1, C. P. Code requires a high dev 
of diligence °„ the part of the petitioner and f 

ot£ her fh Sh .° uld be rinal 'ty at some stage or* 
other in the long process of litigation. 8 

bad not his money-lending licei 
or the relevant year either in the suit or in the fi 

appeal or in the second appeal. When the adve 


order was passed he applied for review of the orde? 
on the ground that he had a licence for that period 
but the fact of its existence had escaped his mind, 
lie had not stated the circumstances under which he 
lost sight of the existence of licence : 

Held, that the affidavit before the Court was 
laconic in materials explaining the failure of the peti¬ 
tioner in placing the licence before the Court at the 
earliest stage. Lack of diligence and the delay on 
his part disentitled him to seek relief at the hands o T i 
the Court. AIR 1960 Ivlys 214 (215) (Pr 3). 

Tp* 47 ’ 1 ~Discovery of new and important 

evidence—Exercise of due diligence. 

Order 47, R. 1 requires a high standard of dili¬ 
gence- Justice demands that there should be an end 
to litigation at some stage or the other. 

The provisions for review under 0.47, R. 1 re¬ 
quire the petitioner to exercise due diligence and if 
in spite of the exercise of such diligence the matter in 
evidence was not within her knowledge or could 
not be produced by her at the time when the decree 
was passed, only then can she succeed in her re- 
view application. Where the petitioner has not been 
as diligent as she should be, she cannot succeed in 
her review application : 24 Ind App 1J5 (PC); A I R 
1915 P C 78; aIR 1933 Oudh 328; AIR 1928 Mad 56; 
AIR 1942 All 82, Ref. (’59) 37 Mys L J 470 (DB). 

8. “Was not within his knowledge or” etc. 

—Q. 47, R. 1 — Question which might and ought 
to have heen raised not raised — No review' for de¬ 
ciding such question. 

\\ here a question based on certain amendment 
which might and ought to have been raised before 
*.he Board at the time when the appeal was heard is 
not raised, no review can be granted for decision of 
such question. AIR 1952 J & K 12 (Pt B) (Pr 1) (DB). 

9. Error apparent on face of record. 

(a) Attention of Court not drawn to a provision 
of law. 

(b) Error of law'. 

(c) Erroneous decision. 

(d) Errors falling within the rule. 

(e) Errors not falling within the rule. 

(f) Ignoring express provision of law. 

(g) Meaning of. 

(h) Omission to consider important facts oy 
documents on record. 

(i) Omission to determine issue or point. 


v. terror apparent on race ot record. 

- -9* 47, R. 1—‘Mistake apparent from the Record' 

in S. 35, Income-tax Act— Meaning—Whether can be 
equated with ‘error apparent on face of record’ used 
in Civil P. C., O. 47, R. 1 — Omission to calculate 
additional income-tax under S. 2. read with Part B, 
Proviso (II) of First Schedule, Finance Act, 1952- 
and to impose penal interest under J8-A (8)— 
RectiScation of mistake under S. 35 not without 
jurisdiction. See Income-tax Act (L922), S. 35 AIR 
1961 SC 699. AA * 

• :°* 47, R. 1—Error apparent on the face of the 

record — Decision on matteis not covered by issues 
See Ibid, O. 20, R. 4. AIR 1954 S C 526. 


• T~°; 47 » *?• 1 ~~ Mistake apparent on face of re¬ 
cord Question as to how r error occurred — 
vancy. 


W here there is an error apparent on the face 
the record, whether the error occurred by reason 
the counsel s mistake or it crept in by reason of 




ai> 
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oversight on the part of the Court, is not a circums- 

id nee which can affpct the exercise of jurisdiction of 

r e i revievv its decision. Mt. Jamna Kuer v. 

Lai Bahadur 1949 F C R 662 : 1950 SCJ 117 : 

19o0 Raj L W 158 : A I R 1950 F C 131 (132, 133) 

(I r o 

• O. 47, R l — ‘Error apoarent on the face of 
tue record’ - Judgment pronounced based on law as 
it existed Amendment made in law — Amendment 
brought into force retrospectively —Effect of amend¬ 
ment is to make judgment erroneous — Application 
tor review made in light of altered law — Law as it 
stands in such case as on day of review application 
to be considered — Eeview granted (Per Majority — 
Beg, J., dissenting). 

Per Desai. C. J. and Katju, J. — A judgment based 
on the law as it stood on the day the judgment was 
pronounced may be correct. But where that law is 
altered subsequently by an amending Act, which is 
orought into force with retrospective effect, the judg¬ 
ment pronounced is rendered ‘erroneous on the face 
of the record*. In such a circumstance an applica- 
hon for review under 0.47, R. 1, C. P. Code, made 
within me peiiod of limitation may be entertained 
and the judgment may be reviewed. The applica¬ 
tion is to be decided in accordance with the law that 
exists on the day the application is made. 

The judgment pronounced before the amendment 
cannot be said t<> be erroneous merely because the law 
is amended subsequently. AIR J944 Mad 238 Disting. 

Beg J. (dissenting), -- The fact that the Act which 
makes the amendment is a retrospective Act does not 
mean that the judgment which was perfectly correct 
on the date on which it was delivered became errone¬ 
ous as a result of the subsequent legislation. The 
defect, if any, was cot in the judgment but in the 
principal Act itself. 

The Amending Act was not even in existence on 
the date of the judgment. An amending legislation 
passed subsequent to the date of judgment would 
obviously be an extraneous matter. It would, there 
fore, not be justifiable to say that the Amending \ct 
which came into force subsequently had the result 
of creating any mistake or error which would be ap¬ 
parent from the record of the case as it existed on 
the date of judgment. 27 Ind App 197 (PC) and 
AIR 1944 Mad 238 and AIR 1928 Bom 308, Rel. on; 
AIR 1934 Oudh 445, Disting. Mihommad Azamat 
Azim Khan v. Raja Shatranji. ILR (1964 1 AH 189 : 
1963 All L J 601 : V I R 1963 All 541 (542, 543, 544) 
(Prs 2, 4, 7, 11, 12) (FB). 

-O. 47, R 1—New point. 

The mere fact that a point was not argued in the 
original case and is raised for the first time in an 
application for review would be no ground for re¬ 
view, unless an ‘error apparent on the face of the 
record’ is held to have been committed. 1950 All 
L J 653 : 1950 All W R 617: AIR 1950 All 450 (451) 
(Pt B) (Pr 4). 

-O. 47, R. 1(1) —‘Error apparent on fare of 

record’ - Failure to give proper effect to decision 
cited — Writ petition — Power of High Court to 
interfere- (Constitution of India, Art. 226.) 

An error justify ing a review may either be an error 
of fact or error of law. 

Failure to notice and give effect to binding autho¬ 
rity because of failure of counsel to draw the atten¬ 
tion of a judge to such an authority can be said to 
constitute an error apparent on the face of the re¬ 
cord. A failure to give proper effect to decisions 
cited because the Court had overlooked (it may be 
for the reason that counsel did not draw its attention 
to it) certain material passeges in the authorities 
cited is equally an error. In any case, it is difficult 


to contend that it is not a ground at least analogous 

to such an error. AIR 1924 Mad 98; AIR 1941 Mad 
918, Rel. on. 

Further, if the Tribimal has the necessary juris¬ 
diction and if in the exercise of that jurisdiction it 
has to decide for itself whether there is such an 
error as calls for its exercise, then the High Court 

r in , the exercise of its jurisdiction under 
Art. -. 1,0 of the Constitution, which is not that of an 
appellate Court, decide whether there is such an 
error or not. (1958) 1 Andh W R 290 : 1958 Andh 
L T d 45 : A I R 1960 Andh Pra 17 (22) (Pt D) 


O* 47, R. 1 Error apparent on the face of the 
record Error of fact—If ground for review. 

If an obvious error of material fact appears on the 
tace of the record, it can be a valid ground for 
review. T he application of O. 47, R. 1. is not con¬ 
fined to apparent errors of law. AIR 1950 F C 131 

a™ 1 aj R 1949 P C 112, Foil. AIR 1960 J & K 125 
(127) (Pt D) (Prs 9, 10). 

-O. 47, R. 1—Ground for review'. 

Division Bench basing its decision solely on a case 
decided by another High Court — Decision of that 
case, as a matter of fact contrary — This may be 
ground for review of decision of Division Bench — 
But where the decision is not in fact contrary ani 
the Division Bench did not base its decision solely 
on that decision, no review of the Division Bench 
decision would be granted. Madh BLR 1954 
(Civ) 107 : Madh B L J 1954 H C R 462 : AIR 1955 
Madh B 97 (99) (Pt B) (Pr 3) (DB). 


O. 47, R. 1 — Ground for review — No error 
apparent on face of record —Petition for review can¬ 
not be entertained. AIR 1955 NUC (Madh B) 3019 
(DB). 


' 0.47,R. 1, S- 149—Order under S. 149-Mereerror 

in order unless it is apparent on face of record is no 
ground for review. See Ibid, S. 149. AIR 1955 NUC 
(Madh B) 1555 (DB). 

-O. 47, R. 1 — Error on face of record need not 

necessarily be incorporated in the oider itself— Even 
order in levision can be reviewed if error be on face 
of record. See Ibid, S. 115. 1964 M PL J (Notes) 9. 

-O. 47, R, 1 — Error apparent on the face of the 

record — Error should appear either in the order 
itself or in any document incorporated ia the order 
—Omission to refer to a Supreme Court decision in 
the order-Effect. See Ibid, S. 115, AIR 1963 Orissa 
126 (DB). 

•-O. 47, R. 1 (1)—“Error apparent on the face 

of the record.’* 

The omission of the Court to advert to a specific 
and material provision comes within the ambit or 
‘‘error apparent on the face of the record” and would 
also be ‘other sufficient cause’. Narayanan v. Raman, 

ILR (1953) Trav-Co 265 : 1953 Ker L T 216 : AIR 
1953 Trav-Co 306 (313) (Pt D) (Pr 28) (FB). 

9 (a). Attention of Court not drawn to 

a provision of law. 

-O. 47, R. 1 — While deciding appeal subsequent 

notification amending earlier notification not biougn 
to the notice of appellate authority — Wrong order 
passed on account of such failure—Held, this was a 
mistake of law patent on face of record. ^ ^ ^ a 
valid ground for review under provisions ot U, 

R. 1, Civil Procedure Code. AIR 1944 Lah 44-. AIR 
1949 F C 106, Rel. on. 1965 Cur L J 63S : 6/ Pun 

L R 974 : ILR (1965) 2 Punj 689. 
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-O. 47, R. 1 — Grounds — Attention of Court not 

drawn to a provision of law. 

When there was no error apparent on the face of 
the record, a judgment cannot be reviewed on the 
ground that the attention of the Court was not drawn 
to certain provisions of law and that if it had been 
so drawn the Court would have come to a different 
conclusion. AIR 1941 RaDg 233, AIR 1944 Oudh 198, 
Ref. AIR 1941 FC 111; 1949 FLJ 154, Distinguished. 
AIR 1954 Vindh Pra 41 (Prs 1, 3)* 

9 (b). Error of law. 


O. 47, R. 1—Error apparent on face of record — 
Suit for quit rent in Court of Assistant Commissioner 
decreed —Objection to jurisdiction of Assistant Com¬ 
missioner upheld in appeal—Second appellate Court 
wrongly applying S. 21, Civil P. C.. and decreeing 
suit- Question of jurisdiction not free from doubt— 
Wrong application of S. 21, held not error apparent 

on face of record. AIR 1950 Ajmer 49 (50) (Pt A) 
(Pr 4). 


~~ O. 47, R. 1 — “Mistake or error apparent on face 

of record”—Expression is not limited to mere errors 

of fact but also includes errors of law — An erroneous 

view of law on a debatable point of an incorrect 

interpretation of law on a complicated point is not 

^uch an error and therefore is not a ground for 

review-AIR 1948 All 213, AIR 1924 Mad 98, AIR 

1937 Rang 50, AIR 1930 Bom 317 and AIR 1941 

Wad 918, Rel. on. AIR 1951 Him Pra 67(68) (Pt B) 
(Prs o, 6). 


* P‘47, R. 1 — Incorrect exposition of law — If 

ground for review. 

Tiie view taken by the Court on a certain point 

may not be right but it is no ground for review that 

a judgment proceeds on an incorrect exposition cf 

aw. A!R 1954 S C 528, Distinguished. Sahani, J. N. 

™ Madh B L J 193 : AIR 1956 Madli B 
1<4 (175) (Pr 2) (FB). 

f?* f Judgment—Accidental error — 
At idavits of parties as to error - Proper procedure 
to be followed. 

A statement in a judgment or order as to what had 
^aken place m Court is conclusive and cannot be 
allowed to be controverted by an affidavit or other¬ 
wise and a party, who is aggrieved by what he consi- 

a wr0lJ £ statement in the judgment, should apply 
to the very same Judge by way of leview. 

but if it is found that in reality there is no contro- 

' )etwee,1 r tbe par,ies and {t is apparent 
o.n the affidavits of advocates on both sides, as in 

the present case, that the learned Judge who wrote 

ie judgment fell into an accidental error and if that 

been i also transferred in the meanwhile, 

Jc, T, ay i h L Set nght in revision - 64 Mad L W 

ATo ! iA!??i ^ ad N 327 1 (1951) 1 Mad L J 244 • 
AIR 19ol Mad 796 (798) (Prs 4, 9). 

R * 1 -‘‘Error apparent on the face of the 
record”—Error of law'. 

fncorrect inierprctation of law is not an apparent 
^am> 0 e of the record. AIR 1937 Rang 50 

18 «i! Wrr Rel - oa AIR 1956 


o. 47, R. 1 — Error of law apparent on face of 
record Incorporation of r rroneous legal proposition 
as oasis ol judgment is such error. 14 Mys L I 510, 
Rel. on. AIR 1951 Mys 28 (29) (Pt C) (Pr 2). 


- O. 47, R. 1, S. 151 and O. 9, Rr. 3, 8 and 10 — 

Review to correct mistake— Court wronglv dismis¬ 
sing suit un 'er Rule 3 when R. 10 applied — One ab¬ 
sent plaintiff applying for restoration — Court can 
review previous order and correct mistake. 

The Court has ample power under S. 151, Civil 
Procedure Code to make such orders as may be neces¬ 
sary for the ends of justice or to prevent abuse of pro¬ 
cess of Court. It is true that the power cannot be 
exercised when there are express provisions deabng 
with the matter. There is an abuse of the process of 
Court where a Court employs a procedure in doii g 
somethii g which it never intended to do and there is 
miscarriage of justice. The injustice so done must be 
remedied on the principle that an act of Court shall 
not prejudice any person. 

Plaintiffs land 2 transferred during suita part of 
their interest to plaintiff 3. On a date of hearing 
plaintiffs 1 and 2 were absent and the Court passed an 
order dismissing the suit under Order 9, Rule 3, Civil 
Procedure Code so far as plaintiffs 1 and 2 were con¬ 
cerned. Plaintiff l applied for restoration on the ground 
that he thought his presence was not necessary and 
plaintiff 3 made an application supported by affidavit 
that plaintiff 2 was not traceable. The Court passed 
an order stating that its previous order was obviously 
wrong and that the provisions of Order 9, Rule 10 
which applied to the case had escaped its notice. 
The Court reviewed the previous order, restored the 
suit on behalf of plaintiff l and ordered it to proceed 
in favour of plaintiffs 1 and 3 only. 

Held, that the Court had power under S. 151, 
Civil Procedure Code to correct its mistake that any 
mistake or error apparent on the face of the record 
could be rectified under Order ^7, Rule 1 and that in 
(he circumstances the Court acted rightly in setting 
aside its previous cider. I L R 35 All 331 (PC); AIR 
1934 Nag 234; AIR 1944 Nag 148; AIR 1930 Lah 
759; AIR 1934 All 287 ar.d AIR 1934 Rang 10S, Rel. 
on. 1952 Nag JL J (Notes) 133. 

-O. 47, R. 1— Mistake apparent on face of record. 

There heirg a conflict of opinion on the question 
whether 0.7, R. 11 'c) applies to a memo randum of ap¬ 
peal it cannot be held that the refusal of the appellate 
Court to allow deficiency of court-fees or the memo¬ 
randum of appeal to be made up is a mistake appa¬ 
rent on the face cf the record even if it is assumed 
that it is a mistake. 3 Pepsu L R 1 : AIR 1951 Pepsu 
54 (55) (Pt C) (Pr 4) (DB). 

-O. 47, R. 1—‘Error apparent on face of record’— 

What is. 

Simply because a different view on a question of 
law is talen by another High Court, it cannot be said 
that it is a mistake apparent on the face of the record. 
ILR (1956) 6 Raj 413: 1956 Raj L W 245 : AIR 1957 
Raj 165 (166) (Pt A) (Pr 3) (DB). 

- O. 4 ", R. l — Review — Error apparent on face of 

record—Striking o*f insolvency petition without advert¬ 
ing to S I 4 — O. 47, R. 1 applies. ]9 r 4 Ker L T 525: 
ILR (1954) Trav-Co 1042: AIR 1955 Trav-Co 49 (50) 
(Pt C) (Pr 6) (DB). 

— D. 47, R. 1 —Error apparent on face of record — 
Mistaken impression of Judge that limitation under 
S. 18 of Travancore Act 4 of 1091, started from date 
of Tahsildar's order and not from date of arising of 
cause of action —Suit dismissed on that ground as bar¬ 
red by limitation — Error is apparent on face of re¬ 
cord. AIR 1955 NUC (Trav-Co) 536 (DB). 

— 0. 47, R. 1—Error apparent on face of record — 
Non-advertence to positive provision of law. e cr 
O. 21, R. 60 (2), would be such error. ILR (1953) 
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Trav-Co 905 : 1954 Ker L T 941: AIR 1954 Trav- 
Co 226 (229) (Pt F) (Pr 10) (DB). 


0- 47, R. 1 — 1 Mistake or error apparent on the 
face of the record”. 

The error justifying a review is most often an error 
of fact, and may in certain cases be one of law also. But 
in all cases it should bean error of inadvertency; in the 
case of an error of law it should not have been arriv¬ 
ed at by a process of conscious reasoning. Fuither, if 
it is an error of law, the correction suggested should 
be absolutely non-controversial, and should be such 
that the bare statement carries conviction without 
further reasoning on extraneous matter. (Wrong view 
of the applicability of S. 53A of the Transfer of Pro¬ 
perty Act held not a mistake apparent on the face of 
the record). Case law discussed. AIR 1951 Vindh-Pra 
44 (2) (46) (Prs 11, 12). 


9 (c). Erroneous decision. 

•-O. 47, R. 1 — Error apparent from face of re¬ 

cord—What is - Distinguished from mere erroneous 
decision —Order of High Court refusing to grant cer¬ 
tificate under Art. 133 of the Constitution — Held 
vitiated by such error apparent. 

Held, that the order of the High Court refusing to 
grant a certificate under Art. 133 of the Constitution 
on the ground that no substantial question of law was 
involved in the case was vitiated by error apparent 
from the face of the record within the meaning of 
O. 47, R. 1, because no questions of fact were involved 
but the entire controversy turned upon the interpre¬ 
tation of R. 18 (1) of the Madras Turnover and Assess¬ 
ment Rules and other pieces of legislation referred to 
by the High Court in its order dismissing tax revision 
cases against which certificate under Art. 133 was 
sought. Held, further that the High Court was in 
error in rejecting the application for review of its 
order rejecting the application for certificate under 
Art. 133 when they held that the fact that a certificate 
under Art. 133 had been granted in similar circum¬ 
stances with respect to their order regarding previous 
assessment year was not a sufficient ground tor review. 
Civil Misc. Petns. Nos. 4072 to 4074 of 1900, D/- 0-1- 
1961, Reversed. Thungabhadra Industries Ltd. v. 
Govt, of Andhra Pradesh, (1964) 5 S C R 174 : 1964 
SCD 179 * (1964) 1 SCWR 310 : AIR 1964 S C 
1372 (1377, 1378) (Pt Cj (Prs 11, 12). 

-O. 47, R. 1 — Mistake apparent on lace of record 

— In second appeal High Court wrongly holding 
that deed was hit by S. 68, Evidence Aci and that it 
was not proved— Finding of Lower AppellateCourtset 
aside—Finding wrong — It is no ground for review. 
AIR 1955 NUC (Assam) 2813. 


(1908), O. 47. R. 1, Note 9(b) 

“7 O 47, R. 1—Order without jurisdiction — Power 
of Court to review-(C onstitution of India* Art. 220). 

An order or a decision which is erroneous because 
it overlooks a clear want of jurisdiction is one which 
can be corrected in review. The fact that no objec¬ 
tion was taken as to the jurisdiction of the Board of 
Revenue when the revision petition was heard, does 
not invest the Board with authority to entertain the 
revision petition if under the law none existed. Simi¬ 
larly, the Board cannot assume jurisdiction forbidden 
by law merely because the question of jurisdiction is 
controversial : 

Held, on the facts of the case, that the question 
which the petitioner put forward in the review peti¬ 
tion did not involve any investigation into facts. It 
rested on the construction and application of certain 
provisions of Kanoon Mai and the Gwalior Civil Pro¬ 
cedure Code. It was, therefore, incumbent on the 
Board to consider the question and express a coDclud- 
ed opinion on it. The point could not be summarily 
dismissed by a statement that it was debatable. Madh 
BLR 1956 Civil 368 : 1956 Madh B L J 148 : AIR 
1956 Madh-Bha 240 (241) (Pr 3) (DB). 

" O 47, R. 1 (c)—“Mistake or error apparent on the 
face of the record”—Court deciding a point and de¬ 
ciding it erroneously — Error cannot be one apparent 
on face of the record. AIR 1955 NUC (Madh.B) 2999. 

9 (d). Errors falling within the rule. 

~~ 7 “ O. 47, R. 1 —Error apparent on face of record— 
Misdescription of property in order held error ap¬ 
parent on face of record. AIR 1955 NUC (Ajmer) 
1410 (DB). 

-O. 47, R. 1—Mistake apparent on the face of the 

record. 

A representative suit had originally been brought on 
behalf of all the members of the Shamlat Committee. 
An amendment of the plaint had been asked for 
under O. 0, R. 17, to amend the plaint so as to sue od 
behalf of all the khewatdars of Thok Maliyan as 
well. The application was allowed by the trial 
Court. The appellate Court somehow failed to take 
notice of the application for amendment of the plaint 
and the order passed thereon by the trial Court, and 
dismissed the appeal only on the ground that the re¬ 
presentative suit that had been brought had not been 
brought on behalf of the khewatdars of Thok 
Maliyan. 

Held, that this is a mistake apparent on the face of 
the record, and could certainly be rectified by the 
Court under O. 47. R. 1 . 1951 A M L J 78 ; AIR 1952 
Ajmer 1 (Pt A) (Pr 2). 


-O. 47, R. 1 — Incorrect finding by Court — If 

ground for review—Review for setting up new facts— 
Competency. 

The fact that the Court has arrived at an incorrect 
finding is no ground for review of judgment. Where 
further the application for review is only an attempt to 
usher in facts not pleaded nor stated, it cannot be 
allowed. AIR 1952 Bhopal 15 (Pt A) (Prs 4, 7). 

-O. 47, R. 1 —Erroneous view on debatable point 

of law — It a ground. 

An erroneous view on a debatable point of law is 
no ground for granting review. AIR 1955 Ajmer 2 (2) 
— AIR 1955 NUC (Pat) 1024 and AIR 1953 Hyd 239, 
Relied on. AIR 1955 Him-Pra 25 (26) (Pt B) (Pr 5). 

O. 47, R. 1—Error apparent on face of record — 
Suit on foreign judgment-Mistake in judgment — If 

ground for review. See Ibid, S. 13. AIR 1957 Madh- 
Bha 74 (DB). 


-O. 47, R. I — Error on face of record — Decree 

sent to another State for execution—Subsequently, 
Court passing decree, lifting attachment levied by 
transferee Court — Court not competent to pass such 
order—It is error on face of record— Application for 
review can be entertained. AIR 1965 Cal 217 (219) 
(Pt A) (Pr 7) (DB). 

-O. 47, R. 1 (1) — Mistake or error apparent on 

face of record. 

Where a judgment proceeds on an erroneous as¬ 
sumption as to the material facts, that amounts to a 
mistake or an error apparent on the face of the 
record. Thus, where the judgment of the Industrial 
Tribunal clearly stated that the payments for 1947- 
48 were not cash payments, but the Appellate Tribu¬ 
nal proceeded on the footing that cash bonus was 
paid for those yeats, the mistake is apparent on the 
face of the record and cannot be said to be a mistaken 
appraisal of facts. 58 Cal W N 791 : AIR 1955 Cal 
92 (96, 97) (Pt B) (Prs 19,21). 


CIVIL PROCEDURE CODE (1908). O. 47. R. 1, Note 9 (d) 


-O. 47, Rr. 1, 4 — Error apparent on face—Judg¬ 
ment against law and established practice* 

Where in a revenue case the Revenue Member’s 
judgment is against the established law and practice 
of tbe Atiyat Department, it is an error apparent on 
the face of the record and hence the Board of Revenue 
is justified in setting aside the judgment in review and 
the decision cannot be said to he on insufficient 
grounds. ILR (1956) Hvd 1 : AIR 1956 Hyd 164 
(166, 167) (PtC) (Pr 8) (DB). 

-O. 47, R, 1—Error or mistake apparent on face 

of record. 

Where a judgment proceeds on an erroneous as¬ 
sumption that a certain contention raised by a defen¬ 
dant was found against him by the trial Court and as 
it was not raised by him before the High Court in re¬ 
vision, the High Court was entitled to decree the suit 
entirely on a finding on the other question of limita¬ 
tion in favour of the plaintiff, it is an error or mistake 

apparent on the face of record. AIR 1953 Kutch 30 
(31) (Pt A) (Pr 5). 

O. 47, R. 1 — Omission to consider a plea is an 
error on the face of the record. 

Second appeal was summarily dismissed with the 
observation that the existence of a collateral oral 
agreement touching a sale deed was a question of fact 
and binding in second appeal. However the ground 
iaised in the second appeal that the finding was in¬ 
consistent with the evidence on record was not consi¬ 
dered. In fact the finding was based on no evidence. 

Held, that omission to consider the plea was an 
error on the face of the record. AIR 1954 S C 520, 
Rel. on. 1961 M P L J (Notes) 43* 

O. 47, R. 1—Where plaintiff is allowed to be re¬ 
presented by a next friend who secures to himself 
beneht the error is apparent on face of record. 1956 

12^14 16 20 18) fDB) 1956 N * g 215 (217, 218) (PrS 11 ' 

i P*d/, R. 1 Decree passed in favour of person 
1S not a P?rty—Mistake is gross and apparent on 
record. See Ibid, O. 41, R. 11. AIR 1954 Pat 474. 

~—0. 47, R. 1, O. 41, R. 17 — Mistake or error ap¬ 
parent on the face of the record. 

Where the appeal was fixed for return of notices on 

t h o imnfead til , app ication b V 0De of the respondents 
noln o/ legal representatives of a deceased res¬ 
pondent, and not for hearing tbe appeal itself and 
he appellants or their counsel did not put in their 

misseTfor def th |f n y the app?al could not be dis ‘ 
£"‘ ssec i ,! or default. The error was apparent on the 

face of the record. ILK (1953) Patiala 180 : AIR 1954 
Pepsu 27 (28) (Pt C) (Pr 4). 

ZZ?A 47 't? R 1 — “ E ( ror apparent on face of the 
ten?L d R» . Erro ” eous I . dismissal of appeal as incompe- 

106 (DB)! SeC Ib ‘ d ' ° 4L B ' 4 ’ AIR 1953 Punj 

~ d ,7‘"Error apparent on the face of the 

Court d wi7uT M- C ° U - rl reversing fading of trial 
Lourt without deciding incorrectness thereof. 

d A np Ug R ht a suR ,or redemption of a house against 

h™on in no‘c he ° rigi ( na i m ° rtgagee while C was 
deemed TK» p ? s f session of ‘he house sought to be re- 

soiatnFlTnd . d vf enc r e . was , that the house had been 
„ r A« , d i r ea i er B had transferred the house 

house Tht U< ; h fV cla,, " e , d to , b ® ‘he owner of the 
house. The trial Court found that A had not sold 

ifferThV* f so l ound A had paid interest 

2? app r ea1, the four! came to the conclusion that the 
sale in favour of B was proved. Therefore the appeal 

£ aS al '°'y, ad . and th e suit dismissed. No finding was 
feview " he ' SSUe whether interest had be en Paid. In 
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Held, that there was something like an error ap¬ 
parent on the face of the record inasmuch aa it had 
been held by the appellate Court that there was a 
sale in favour of B without the appellate Court ray¬ 
ing anything about the finding of the trial Court as to 
payment of interest. The revie v must, therefore, be 
granted. AIR 1930 Lah 37. Rel on. ILR (1951) 1 Raj 
289 : 1951 Rij L W 318 : AIR 1952 Raj 39 (41) 
(Pt B) (Pr 12) (DB). 

-O. 47, R. 1 (c) — Error apparent on face of 

record. 

Where after remand by the High Court the lower 
Court passes an order which is against the High 
Court’s decision, the error is one on the face of the 
order. AIR 1951 Trav-Co 22 (23) (Pt A) (Pr 4) (DB). 

9 (e). Errors not falling within the rule. 

-O. 47, R. 1—Error apparent on face of record— 

Description of property in case different from that 
^iven in another case — It is not error apparent on 
ace of record. AIR 1955 N U C (Ajmer) 1411. 

O. 47, R. 1—Error apparent on face of record. 


Where the materials placed before the executing 
Court in the execution application itself show that 
the application is not prima facie time-barred and the 
Court allows the execution to proceed it cannot be 
said that there is an error apparent on the face of the 
record on some other facts which are not placed 
before the Court. 1951 All W R (HC) 244 : AIR 
1951 All 417 (419, 420) (Pt C) (Pr 8). ' 

O. 47, R. l—“Mistake or error apparent on the 


face of record”—High Court in second appeal exclud¬ 
ing additional evidence taken by lower appellate 
Court under O. 41, R. 27 and setting aside judgment— 
Discarding evidence is not error apparent on face of 
record. See Ibid, O. 41, R. 27. AIR 1955 N U C 
(Bilaspur) 4844. 

“ O. 47 R. 1 (1)—"Error apparent on the face of 
the record”—Court following decision of Division 
Bench dismissing review—No error of law apparent 
on face of record. AIR 1955 NUC (Bom) 4835 (DB). 

-O. 47, R. 1—“Error apparent on face of record” 

—Meaning of—Review application on ground that 
earlier decision of Division BeEch taking contrary 
view of law was not brought to notice of court— 
Effect of decision nullified by amending enactment 

— Vires of enactment held could not be decided in 

Review application—Position in law not manifestly 
clear—No error on face of the proceedings ATR 
1962 Cal 346 (348) (Pt C) (Pr 4). ’ 

-O. 47, R. 1—“Mistake or error apparent on the 

face of record”. 

There is no mistake apparent on the face of the 
record where the Court has rightly or wrongly come 
to a conclusion that the execution application is in 
time. AIR 1956 Kutch 13 (14) (Pt B) (Pr 7). 

O. 47, R. 1 (I)—Error apparent on face of record 

—Judgment given on two grounds one of which was 
erroneous. 

When a judgment is based on two grounds, each 
of which independently of the other is sufficient to 
sustain it a review of the judgment cannot be granted 
even though it is shown that there was an error 
apparent on the face of the record in basing the 
judgment on one of the two grounds. AIR 195^ 
Kutcn 45 (Pt A) (Pr 4.) 

- O. 47 R. 1—Error apparent on face of record— 
Applicant for review accepting in trial and appeal 
that land was of a type to which Gwalior Re^ Act 

apphe 4~ T F ansaction treated as covered by R e( r 
Act—There is no error apparent on face of ' 

AIR 1955 NUC (Madh-B) 2111. Pt recor 
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CIVIL PROCEDURE CODE (1908), O. 47, R. 1, Note 9 (e) 


o. 47, R. 
or more grounds 
— Right to review. 

Where the judgment is based on two or more 
grounds, each of which is sufficient to sustain it 
independently of the other, it is not liable to be re¬ 
viewed. even though one of the said grounds on 
which tbe judgment is based is erroneous and the 
error may even be apparent on the face of the record. 
(1959) 2 Mad L J 201. 

-O. 47, R. 1—Error apparent on face of record. 

Tf a Court ignores or does not decide a case on the 
principle of ‘res judicata’, it cannot be stated that 
such an error is one apparent on the face of the 
record. Thus, where a second application for 
amendment of a decree is allowed, for the same 
reasons mentioned in the first application which was 
dismissed, the proper procedure to be followed by 
the paUy aggrieved by the order allowing the appli¬ 
cation is by way of an appeal and not by applying 
for review of the order as in such a case there is no 
error apparent on the face of the record. AIR 1939 
Mad 293, Disthg. 1951 Mad W N 38: (1953) 1 Mad 

L J 132: 66 Mad L W 70: AIR 1953 Mad 419 
(Pr. 2). 

-"O. 47, R. 1—Mistake apparent on face of record 

—Silence of judgment on a point. 

There is no justification for holding that a point 
upon which a previous order or judgment is silent 
can be regarded as a mistake much less a mistake 
apparent on the face of the record within the mean¬ 
ing of O. 47, R. 1, C. P. Code. 3 Pepsu L R 1 : AIR 
1951 Pepsu 54 (56) (Pt B) (Pr 6) (DB). 

-O. 47, Rr. 1, 2 and S. 152—Application under 

S. Ill, Travancore Civil P. C. for amendment of 
order rejected — Review — Applicability of O. 45, 

R. 2, Travancore Civil P. C- to High Court—Error 
or mistake apparent on face of record or judgment. 

An order in appeal was passed by the High Court 
setting aside a sale directing the petitioner to pay 
a stated sum in British Indian currency as a condi¬ 
tion precedent. The petitioner applied under 

S. 119, Travancore Civil P. C. to have the words 
“Sta^e Currency” substituted in the place of “British 
Indian Currency” claiming that that had been inser¬ 
ted in the order by an inadvertent mistake of Court. 
The Bench which heard the application dismissed 
it holding that they were used in the order delibera¬ 
tely Upon an application in review against the Order 
of dismissal ; 

Held (1) of O. 45, R. 2, Travancore Civil P. C. did 
not apply to High Court and no review lay against 
the order. 

(2) Assuming the Court had jurisdiction there was 
no error apparent either on the face of the record as 
contemplated by R. 1 or on the face of the judgment 
as required by R. 2. 

(3) and the competency of the fudges in appeal to 
pass on their own the order, of which amendment 
was sought, could not be enquired into by the Bench 
hearing the application and that they would treat 
that as an instance in which the ordinary cursus 
curiae was departed from on the tacit consent of 
the parties with a view to do justice. 1950 Ker L T 
631 : ILR (1951) Trav-Co. 22 : AIR 1951 Trav-Co 
150 (151, 152) (Pt A) (Pr 3) (DB). 

-O. 47, R. 1—Mistake or error apparent on face 

of record-Constitution of India, Art. 15. 

A suit for pre-emption was filed by a non-resident 
of Rewa State before the coming into force of the 
Constitution. A pre-emption decree was passed in his 
favour in spite of the fact that under S. 49 Rewa Land 


Revenue and Tenancy Code the pre-emptor could 
not acquire the property except with the permission 

of the Chief Revenue Authority. At the time of pass- 

L ng _i the decree the disability under S. 49 of the Code 
had ceased in view of Art. 15 of the Constitution of 
India and it was no longer necessary to take the 
permission of Chief Revenue Authority. 

Held the Court in taking notice of Art. 15 of the 
Constitution had not committed any mistake and as 
such there was no mistake in passing the pre-emp¬ 
tion decree. AIR 1952 Vin Pra 19 (20) (Pt C) (Pr 4). 

9. (f) Ignoring express provision of law. 

0. 47, R* 1—Mistake in judgment due to failure 
to notice particular section— Review — Duty of 
Court. 7 

Where on the dismissal of an appeal on the ground 
of estoppel the appellant moves the Court for review 
of its judgment on the ground that the Court failed 
to notice a provision contained in an Act the ques¬ 
tion to be considered is whether the Court made 
any serious error in applying the principle of estoppel 
for if the mistake is an obvious one due to failure to 
notice particular section of an Act, it can be correc¬ 
ted by the Court in review. AIR 1938 Bom 422; AIR 
1945 All 284. Rel. on. 

(Note.—In this case it was, however, held that 
there was no such failure. See para 7). ArR 1951 
Ajmer 40 (41) (Pt A) (Prs 3< 4) 

O. 47, R. 1—Mistake or error apparent on face 
of record. 

Where the Court overlooked the express provisions 
of S. 1 (2), U. P. Temporary Control of Rent and 
Eviction Act, 1947 and the fact that the Act had not 
been made applicable to the area in question by any 
notification, it was held that the mistake was one 
apparent on face of record and could be corrected 
on a review application. 1951 AH W R (HC) 151: 
1952 All LJ 111: AIR 1951 All 568 (569, 570) 

(Pt B) (Pr 13). 

-O. 47, R. 1—Under S. 31 of Bhopal and Vindhya 

Pradesh Courts Act, interference with finding of 
fact is permissible in second appeal — Hi^h Court 
dismissing second appeal on ground that finding of 
1 act could not be interfered—Error if apparent on 
face of record—Order reviewed. 

Section 31 of the Bhopal and Vindhya Pradesh 
Courts Act (1958) provided that in the cases enu¬ 
merated therein a second appeal would lie from 
an appellate decree of a District Court on any ground 
which would be a good ground of appeal if the 
decree had been passed iD the original suit, in other 
words, in a second appeal a question of fact could 
be agitated. The suit in question was of a kind 
specified in section 31. 

Held, allowing the review petition that it was erro¬ 
neous to think that in the case questions of fact 
could not be agitated. The omission to apply a 
statutory provision was clearly an error apparent on 
the face of the record. 1962 M P L J (Notes) 64. 

-O. 47, R. 1—Limitation Act, S. 20-Error appa¬ 
rent on face of record —Ignoring specific provision 
of law and holding that payment of interest not 
endorsed does not save limitation—Review. AIR 1951 
Mys 28. 

_O. 47, R. 1, O. 33, R. 8-Error apparent on face 

of record—Suit for partition—Plaintiff allowed to 
sue as pauper—Preliminary decree—Order demand¬ 
ing court-fee before final decree— Overlooking or 
S. 11, Court Fees Act—Error not apparent-But con¬ 
travention of O. 33, R. 8 is such error apparent on 
face of the record and can be reviewed. (lyoj; o 


1—Scope—Judgment based on two 
— One ground erroneous—Effect 


CIVIL PROCEDURE CODE (1908), O. 47, R. 1 Note 9 (f) 


Orissa J D 303: 30 Cut L T 38(i: AIR 1964 Orissa 
94 (97) (Pt E) (Pr 7). 
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-O. 47, R. 1 —“Mistake or error apparent on the 

face of the record” —Scope of the expression. 


-O. 47, R. 1 —Error apparent on face of record- 

ignoring express provision of law—Error is one 
apparent on face of record. AIR 1955 NUC (Raj) 
1640 (DB). 

9. (g) Meaning of. 

-O. 47, R. 1— Power of review — Error must be 

patent on face of record —‘Record*. See Ibid, S. 114. 

AIR 1959 All 214 (DB). 


-O. 47, R. 1—Mistake apparent on the face of the 

record. 

The expression “mistake or error apparent on the 
face of the record” used in Rule 1 of Order 47 obvi¬ 
ously means that the alleged mistake or error must 
appear upon the face of the record and it should not 
be necessary to enter into any elaborate discussion to 
establish that the view expressed in the judgment 
under review is mistaken or erroneous. The mistake 
or error may relate to a point of law or fact If any 
mistake or error relating to a point of law is alleged 
it must appear that theview expressed in the judgment 
is contrary to any well-established rule or any relevant 
provision of law and it would not be sufficient to 
show on a different set of reasoning or interpretation 
of a provision of law another view was possible. If the 
view taken is contrary to any well-settled rule or 
provision of law, it would be possible to say, on a 
perusal of the record, that there is a mistake or error 
apparent on the face of the record. On the other 
hand, if the point is debatable, and two views are 
possible, it would not be possible to say, on a perusal 
of the record only, that there is a mistake or error 

apparent on the face of the record. Similarly il any 
mistake or error on the point of fact is alleged it 
must appear on a perusal of the record and it should 
not be necessary to take into consideration other 
extraneous matters. If there is a mistake or error 
apparent on the fa:e of the record the Court is not 
concerned with the fact whether the decision is based 
upon conscious or unconscious reasoning or on 
account of something else. 

\\ here the clear provisions of the U. P. (Temporary) 
Control oi Rent and Eviction Act relating to the deter¬ 
mination of the “reasonable annual rent,’* the plead¬ 
ings of the parties, the issue relevant thereto,the evi 

deuce in the case and the findings of the trial Court 
thereon were overlooked by the appellate Court. 


Held, that such mistakes and errors had creDt 
as were evident on the face of the record Case U 
discussed. 1952 All L J 2S7 : AIR 1952 All 318 (31 
323) (Prs 10, 28) (DB). ° 


O. 47, R. 1_ Mere error — Sufficiency — A me 

error in the order sought to be reviewed is no val 

ground for review. It must be apparent on the face 

j65 P 1930 All W R 61' 
AIR 19o0 All 4o0 (452) (Pt D) (Pr 18). 


0. 47, R. 1—‘Mistake or error apparent on face of 
record —Interpretation of. 

1 he words ‘mistake or error apparent on the face 
ot the record’ include an apparent mistake on question 
ot law on which there can be no two opinions In 
case the law can be interpreted in two ways it is'open 
tor the Court to follow one view and not the other 
t hus, where the Court follows an opinion without 
giving its reasons it cannot be said that it has commit 
ted a mistake or error in following law. But where 
the wordings of the enactment are clear and they can 
he interpreted in only one manner if a contrary view 
is taken, it will be deemed to be a mistake which can 
he rectified by that Court itself if a review application 
is moved. AIR 1956 Bhopal 7 (8) (Pt A) (Pr 5). 


The expression “mistake or error apparent on the 
face of the record ” in R. 1 of O. 47, C P Code, is 
not limited to mere errors of act but also includes 
errors of law which of course must be patent upon 
the face of the record. So either an erroneous view 
on a debatable point of law, or a failure to interpret 
the law correctly would not he an error of law appa¬ 
rent on the face of the record. Case-law reviewed. 
AIR 195] Ilim Pra 67 (68) (Pt B) (Prs 5, 6). 

-O. 47, R. 1 —Error apparent on face of record — 

Meaning of. 

A review does not lie even if the decision of a 
Single Bench is erroneous, if that Bench is aware of 
what it was doing. becondJy, if a point is arguable 
and has not been argued by the parties and the Court 
has taken a view in agreement with the actual ward¬ 
ing, no leview lies simply because the actual wording 
may not be quite correct or the appearances have to 
be qualified by explanation or some other evidence. 
Thirdly a mistake to he apparent, should be one 
which has only to be pointed out to be corrected im¬ 
mediately without any argument. If the Court has 
entered into a discussion of the pros and cons and 
has justified one of the two alternative views then 
certainly the mistake, if any, is not apparent or patent. 
1959 M P C 193 : (1959) Jab L J 464 : (1959) M P L 1 
925 : A I R 1959 Madh Pra 217 218) (Pr 4) (DB). 

-O. 47, R. 1—Error or mistake apparent on face 

of record —Meaning of. 

It is well settled that the mistake or error justif) ing 
a review under O. 47, R. I, C. P. Code is most often 
an error of fact and may in certain cases be one of 
law also. But in all cases it should be an error of 
inadvertence; in the case of an error of law it should 
not have been arrived at by a process of conscious 
reasoning. The test in such matters is whether the 
Court itself would have made the correction if it was 
aware of the particular fact or circumstance while 
writing-the judgment. In other words, whether it is an 
inadvertent mistake or error of a conscious application 
of mind leading to a result which one party may consi¬ 
der to be erroneous or a mistake. (1959) 2 Mad I 1 


-O. 47, R. 1—Power to review’ —Mistake or error 

apparent on face of record must be one of inadver¬ 
tence and not of judgment — Valuation of land— 
Arbitrator omitting to notice certain part of settle¬ 
ment report and holding it as inadmissible evidence 
— Error is of inadvertence apparent on record, and 
review lies —High Court can interfere in writ juris¬ 
diction to set aside order rejecting review — Consti¬ 
tution of India, Art. 226. 

The jurisdiction for interference under Art. 226 of 
the Constitution of India would arise when there is 
a mistake or error of law' apparent on the face of the 
record and not of fact. But O. 47, R. 1 covers both 
cases of review on grounds of mistake or error of fact 
as well as of law provided it is apparent on the face 
of the record. If the Court applies its mind to a parti¬ 
cular fact or law and then comes to a wrong conclu¬ 
sion after conscious reasoning, it can never be conten¬ 
ded that the error is one apparent on the face of the 
record and can be corrected by it. Correction of such 
mistaken conclusion does not come within the ambit 
or purview of review. But an error which does not 
require any extraneous matter to show’ its incorrect¬ 
ness is one apparent on the face ot record and there¬ 
fore an error of fact or law justifying a review under 
O. 47, R. 1 must in all cases be an error of inadver 
tence. AIR 1955 S C 233 and AJR 1963 S C 1626 and 
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CIVIL PROCEDURE CODE 

AIR 1934 P C 213 and AIR 1922 PC H2 Foil. IT R 

;1964) Cut 785 : AIR 1965 Orissa 49 (52, 53) (Pt A) 
(Prs 7, 8, 9). 

- O. 47, R. 1 —Error on face of record — Test to 
determine—Reliance on inadmissible evidence—Error 

not vitiating judgment as such— No interference in 
review. 

No error could be said tD be apparent on the face 
of the record if it was not self-evident, and if it 
required an examination or argument to establish it. 
The fact is that what is an error apparent on the face 
of the record cannot be denned precisely, or exhaus- 
lively, there being an element of indefiniteoess in¬ 
herent in its very nature, and it must be left to be 
determined judicially on the facts of each case. AIR 
1955 S C 233, Rel. on. 

Thus admitting the accounts which are not proved 
to have been kept in the regular course of business 
and relying on them for passing a decree in favour of 
the plaintiff would be an error apparent on the face 
of record, if the Court had not relied on other 
evidence and circumstances to support the decree. 

But even in such cases if the error did not vitiate 
the decision as such, the Court would not be justified 
in interfering with the judgment which on the whole 
appears tojce correct. I960 Raj L W 254 : ILR (1960) 
10 Raj 615. 

-O. 47, R. 1— Error apparent on face of record— 

Erroneous assumption of law. 

The‘error apparent on the face of the record’ as 
contemplated by O. 47, R. 1 may be an error of law. 
What is an error apparent on the face of the record 
cannot be described precisely or exhaustively there 
being an element of indpfiniteness inherent in its very 
nature and it must be left to be determined judicially 
of the facts of each case. AIR 1955 S C 233, Rel. on. 

Where the previous judgment of the Court was 
based on an erroneous assumption that the State of 
Vindhya Pradesh was not a legal entity capable of 
holding property and of entering into contract, it is a 
sufficient reason for review as the ground for it is at 
any rate analogous to an error apparent on face of 
record. AIR 1956 Vin Pra 1 (5) (Pt C) (Pr 17). 

O. 47, R. 1 Mistake or error apparent on face 
of record. 

The basic principle in case of review is that the 
mistake should be a mistake of inadvertency, a mis¬ 
take that the Court itself would correct if apprised 
of it without any need to hear arguments—But where 
a matter has been discussed and the Court has arrived 
at a decision after applying its mind, and after con¬ 
sidering the pros and cons there cannot be a review 
on the ground of apparent mistake. A I R 1951 Vin 
Pra 44 (1) (44) (Pr 2). 

-O. 47. R. 1—“Mistake or ernr apparent on the 

face of the record” - Meaning— Review — Grant of 
—Test — Wrong view of applicability of provision 
of law to facts of the case. 

The mistake or error justifying a review under O. 47, 

R. 1, Civil P. C., is most often an error on fact and 
may in certain cases be one of law also — But in all 
cases it should be an error of inadvertency; in the case 
of an error of law it should not have been arrived at 
by a process of conscious reasoning. Further, if it is 
an error of law, the correction suggested or asked for 
should be such that the bare statement carries con¬ 
viction without further reasoning or extraneous 
matter. 

The test in all matters is whether the Court itself 
would have made the correction, if it was aware of 
the particular fact or circumstance while writing the 
judgment. In other words, whether it is an inadver- 


(1908), O. 47. R. 1 . Note 9 (g) 

tent mistake or error or a conscious application of 
mind leading to a result which one party may con- 
sider to be erroneous or a mistake. 

Where the ground alleged for a review is a wrona 
X le .w of the applicability of a provision of law, e. g® 
S. 53-A, T. P. Act, to a set of circumstances, and 
there is nothing to indicate that the Judge has come 
to his conclusion without considering the pros and 
cons, there cannot be said to be any mistake or error 
apparent on the face of the record within the mean 

Tr g o°, f n a 47 h B * Civil P- C. AIR ms All T74 

^29 ; 1930 Bom 317 ; A I R 1944 

{If '<£* 1 }%?°* 233 ' ** 1951 "o 


9 (h). Omission to consider important facts 

or documents on record. 

O' 47, R. I Omission to consider important facts 
on record—Lower Court finding that applicant was 
a tenant at will Decree in second appeal for eject¬ 
ment against him on the ground that he was not a 
tenant— Omission due to failure of counsel to bring 
the facts to notice of Court — Finding recorded by 
Lower Court was a fact on record and omission to 

consider it was an error apparent on face of record. 

AIR 1955 N U C (Ajmer) 4398. 


~ O* 47, R. 1 — Mistake apparent on the face of 
the record—Failure of appellate Court to take notice 

ot application for amendment of plaint and order 
thereon. 


vvnere an appellate Court fails to take notice of an 
application for amendment of plaint and the order 
passed thereon by the trial Court and its order is 
passed in ignorance of those things it is a mistake 
apparent on the face of the record and could be re¬ 
ctified under R, 1 of O. 47, Civil P. C. AIR 1951 
Ajmer 55 (2) (55) (Pr 1). 


0.47,R. 1—Omission to consider the entire con¬ 
tents of an exhibit which was a material document is 
error apparent on the face of the record— Failure to 
take into account* the entries in defendants’ account 
books while deciding question of their liability 
towards plaintiffs is sufficient reason within meaning 
of O. 47, R. 1. AIR 1950 F C 131 and AIR 1954 S C 
520 and AIR 1951 All 250 and A I R 1954 Pepsu 85, 

Rel. on. 1964 All L J 516 : A I R 1964 All 516 (518) 
(Pr 19) (DB). 


O. 47, R. 1 (1), S. 11 — Mistake of law — When 
apparent on face of record— Appeal pending before 
Supreme Court—lssueof res judicata decided ignor¬ 
ing the fact—Review lies — (Evidence Act (1872), 
S. 57.) 

A review lies under O. 47, R. 1 (1), Civil P. C. if 
the Court had omitted to take notice of certain un¬ 
disputed facts or had failed to apply the law of 
which two interpretations were not possible either on 
the wording of the enactment or in view of the pro¬ 
nouncements of the various High Courts or the 
pronouncement of the highest judicial authority. It 
is only when the facts not taken notice of were 
disputed and were not material, or the erroneous 
view of law was on a debatable point and the incor¬ 
rect interpretation of law was on a complicated point, 
that the mistake or error cannot be deemed to be one 
apparent on the face of the record. Case law fully 
discussed. 

A Court can take judicial notice of the fact that 
the Supreme Court would not have granted special 
leave, unless there was some force in the appeal to he 
preferred in that Court. Consequently, it will be 
wrong for the High Court or for the other Courts to 
regard a decree from which an appeal is pending 
before the Supreme Court to be final between the 
parties and to act as res judicata, under S. 11» Civil 
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f>. C. But when these facts are not noticed by the 
Couit and the issue of res judicata is erroneously 
decided cn the basis that the judgment had become 
final, there is an error of law apparent on the face 
of the record and review application is maintainable. 
1956 Madh Bha L J (Bhopal) 92. 

— O. 47, R 1 —Omission to consider important facts 
—Petitioners not proved to be reversioners — Held 
question of giving the benefit of S. 59 (d), Punjab 
Tenancy Act did not arise. AIR 1955 N U C 
(Bilaspur) 4842. 

-O. 47, R. 1 — Error apparent on the face of the 

record. 

When important documentary evidence already on 
record was not brought to notice of Court, and refer¬ 
red to by either party when the appeal was heard, 
all the same the documents being already there the 
error is apparent on the face of the record; such an 
error whether it occurs by reason of the counsel's 
mistake or it creeps in by reason of an oversight on 
the part of the Court can alwa>s be a good ground 
for exercise of the jurisdiction of the Court to reverse 
its decision. ILR (1954) Patiala 44 : AIR 1954 Pepsu 
35 (86) (Pt A) (Pr 3) (DB). 

-O. 47, R 1 (1) — Mistake or error apparent on 

face of record—Endorsement by pleader on notice — 
Endorsement not considered by Court as document 
as contemplated by O. 3, R. 4. See Ibid, O. 3, R. 4. 
AIR 1956 Raj 113. 

——O* 47, R« 1—Court not considering material un¬ 
disputed fact — It is error apparent on face of 
record. 

The mere fact that a Judge has not in terms refer¬ 
red to certain evidence in favour of one party or the 
other was not a sufficient reason for granting a 
review. If, however, certain undisputed facts, which 
were on the record, had not been taken into con¬ 
sideration review would be granted. 

Thus where the undisputed important fact that 
the family had separated at the relevant time, was 
not taken into consideration, it was held to be a 
ground for review. A I R 1952 Raj 39, Disting. 1952 
Raj L W 508 : H.R (1952) 2 Raj 483 : AIR 1954 Raj 
47 (48) (Pt A) (Pr 4) (DB). 

“ C. 47, R. I Omission to consider important 
facts on record. 

It is not only the omission to consider the im¬ 
portant facts which were on the record that would 
entitle the review to be granted but the facts must be 
such as the Judge himself immediately on passing his 
order, realised that he had overlooked, and which in 
his opinion would have led him to pass an order 
materially different. 1950 Raj L W 243 : AIR 195* 
Raj 85 (Pt A) (Pr 3). 

:—0.47, R. 1 — Omission to consider important 
tacts on record. 

"Facts on record” mean facts on the face of the 
record having a direct relation to the order the Court 
was about to make, facts which were actually within 
the Court s own knowledge and which momentarily 
escaped its memory — These are facts cn the face of 
the record and not embedded in the record and only 
to be brought to light by a discussion and apprecia¬ 
tion of the evidence. 1950 Raj L W 243 : AIR 1951 
Paj 85 (86) (Pt B)(Fr 3). 

9 (i). Omission to determine issue or point. 

• 47, R. 1—‘Error apparent on the face of the 

record”-AIR 1952 Trav-Co 120 (FB), Reversed. 

A judgment is defective on the face of it, if it does 
not effectively deal with and determine an important 

[Vol. 3.] Fn.D. 40. 


issue in the case on which depended the title of the 
plaintiffs and the maintainability of the suit. This is 
certainly an error apparent on the face:of the record. 
Moran Mar Basselios Catholico.s v. Most Rev. Mar 
Poulose Athanasius, 1955 S C A 1354 : ILR (1954) 
Trav Co 867 : 1955 S C R 520 : 1954 her L T 385 : 
1954 S C J 736 j A I R 1954 S C 526 (540) (Pt F) 

(Pr 31). 

-O. 47, R. 1 - Error apparent on face of record 

— Omission to determine important point — If 
ground for review. 

If a judgment or order does not effectively deal 
with and determine an important point on which the 
decision in the case is to depend and the omission 
appears on the face of the judgment or order the 
judgment or order, could well be reviewed. A I R 
1954 S C 52G, Foil. AIR 1960 J & K 125 (127) (Pt E) 
(Pr 10). 

-O. 47, R. 1 and S. 100 — Error by reason of 

counsel’s mistake or oversight on part of Court — 
Ground valid for review—Ground is effective even 
though not urged before the Court. 

Held, on facts that the omission to consider certain 
questions in the appeal must be accepted as a valid 
ground for granting a review of the decision. Further 
if there was an error apparent on the face of the 
iecord then whether the error occurred by reason of 
the counsel’s mistake or it crept in by reason of an 
oversight on the part of the Court, was not a circums¬ 
tance which could affect the exercise of the jurisdic¬ 
tion of the.Court to review its decision. AIR 1950 FC 
131, Rel. on. 1^62 MPLJ (Notes) 25. 

-O. 47, R. 1—Error apparent on face of record — 

What is—Absence of formal finding by High Court 

— Not an error calling for review—Question raised 
but abandoned—Review not permissible. 

The absence of a formal finding on an issue tried 
and decided by a High Court is notan error calling 
for review of judgment in the High Court; a party 
who not only had an opportunity of raising a ques¬ 
tion but who did raise it in appeal and on argument 
abandoned it, cannot under ordinary circumstances, 
be allowed to agitate the question on review. Indeed, 
where an error, if any, which has to be established by 
a long drawn process of reasoning on points where 
there may conceivably be two opinions, [Question 
regarding legal position of Hindu female under S. 14 
of the Hindu Succession Act (1956)] can hardly be 
said to be an error apparent on the lace of the record. 
Such an error cannot be curtd by review. AIR 1960 
Andh Pra L7; AIR 1960 J and K 125, Dist. (1961) 3 
Orissa J D 254. 

-O. 47, R. J — Mistake apparent on face of record. 

A point upon which a previous order or judgment 
is silent cannot be regarded as a mistake much less a 
mistake apparent on record. 3 Pepsu L R 1 : AIR 
1951 Pepsu 54 (56) (Pt D) (Pr 6) (DB). 

10. ‘Any other sufficient reason’. 

(a) Meaning of. 

(b) Misconception of Court. 

(c) New point. 

(d) Cases of sufficient reason. 

(e) Coses of no sufficient reason. 

10. ‘Any other sufficient reason’. 

—-O. 47, R. 1—Debatable point. 

Where the point from its very nature is of a debat¬ 
able nature no case for review is made out 1950 All 

L J 653 : 1950 All W R 617 : AIR 1950 All 450 (453 
(Pt C) (Pr 22). 1 
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. , 4/, 1 and 2 Power of Tribunal to review 

it s judgment alter there is change in its personnel— 
Failure on the part of tribunal to give effect to 
decisions Whether sufficient ground for review — 
Prior judgment of civil Court not inter partes—Whe¬ 
ther binding on tribunal. See Ibid, 0.47, R 1 fl) 
AIR 1960 Andhra Pra 17. 


-O. 47, R. 1— Sufficient reason—Mistake of counsel 

would be sufficient reason — Failure of counsel to 
point out that suit was decided without taking evi¬ 
dence and that remand is proper order — Held suffi¬ 
cient reason for review. AIR 1955 IV U C (Andhra) 
3613. 

——O. 47, R. 1 — Grounds for review — Points not 
raised at the former hearing — Question of fact 
involved — Reconsideration of points considered al¬ 
ready—If “any other sufficient reason’'. 

A review cannot be granted in a petition which 
raises points which could and ought to have been 
raised at the former hearing especially w'hen they 
involve questions of fact not raised in the pleadings. 

It cannot also be allowed where the petitioner 
seeks to reopen the points decided already. AIR 1952 
Bhopal 39 (40, 41) (Pts B, C) (Prs 8, 9, 10). 

® " f-1’ 47, R. 1 Error analogous to one apparent 

on face of record. 

Where a Court disposes of a case without properly 
applying its mind to a case of the High Court to 
which it is subordinate it amounts to an error ana¬ 
logous to an error apparent on the face of the record 
AIR 1949 F C 106, Foil. Geddam Sita Ram Reddy v 
Yerrasani Venkat Varada Reddy, ILR (1953) Hyd 
744 : AIR 1954 Hyd 166 (167) (Pt B) (Pr 6) (FB). * 

-O. 47, R. 1—Sufficient reason—Re-arguing same 

question in different perspective. 


10 (a). Meaning of* 

O. 47, R. 1—‘Any other sufficient reason.’ 
The words‘any other sufficient reason 1 must meai* 

a reason sufficient on grounds, at least analogous t<^ 

h ° s VR ecified in the ™Je. AIR 1922 P C 112: AIR 
1934 P C 213; AIR 1949 FC 106, Rel on. Moran 
Mar Bassehos Catholicos v Most. Rev Mar Poulose 
Athanasius, 1955 *CA 1354 s ILR (1954) Trav-Co 
867 : 1955 SCR 520 : 1954 Ker L T 385 • 1954 SCI 
736 : AIR 1954 SC 526 (538) (Pt B) (Pr 32). * 

O. 47, R. 1—‘Any other sufficient cause.* 

The words ‘aDy other sufficient cause* are ejusdem 
generis, having relerence to grounds analogous to 
tho>e previously mentioned in the rule. 1950 All L l 

(p 5 t 3 F) 1 (p 5 r 0 24) 1 W R 617 : AIR 1950 AH 450 W® 


O. 47, R. 1-‘Sufficient reason’—Meaning of. 

Sufficient reason in the confext of O. 47, R. 1 means 
any reason similar to or ejusdem generis with the 
reasons covered by all or any of the three clauses 
mentioned in 0.47, R. 1. Therefore the court should 
be satisfied that any such reason existed before allow¬ 
ing the application for review. The fact that no pro¬ 
per issue was framed in the original suit cannot be a 
grounc coming within any of the three clauses. For 
any error or mistake if a review has to be allowed, 
the mistake must be apparent on thefaceof therecord 
and not as a consequence of a wrong judgment or a 
wrong inference The fact that there was no material 
on the record entitling the Court to draw an inference 
against the party for non-production of certain evi¬ 
dence cannot be a valid ground for review though it 
can be a good ground for appeal. AIR 1961 Assam 
124 (125, 126) (Pt A) (Prs 5, 6). 


Where a question raised in review was discussed a 
length ia the light of the arguments submitted befor 
the High Court in revision, the applicant cannot b 
allowed to re-argue the question in a different per 
spective. A I R 1928 Rang 34, Ref. to. AIR 1 
Kutch 30(31) (Pt B) (Pr 7). 

O. 47, R. 1(1)— “Other sufficient reason” - 

Ha fa mm ft . m 


Results of two revision applications inconsistent. 

The fact that the result of a revision applicatioi 
was inconsistent with the result of the decision o 
another revision application decided earlier will no 
be a ground of “other sufficient cause” for review o 
the judgment in the latter revision application All 
1952 Kutch 45 (46) (Pt B) (Pr 5). 


O. 47, R. 1 (1) (c)—‘Sufficient reason.’ 

The words “for any other sufficient reason,” can¬ 
not be given a very wide meaning and must be given 
the meaning in the context of this special provision, 
namely that the reasons are analogous fo those pre¬ 
ceding these words. 1956 Madh BLJ (Bhopal) 152 i 
AIR 1956 Bhopal 48 (Ft B) (Pr 2). 

-O. 47, R. 1—‘Sufficient reason’—Meaning of. 

The reason referred to in O. 47, R. 1, Civil P. C, 
must be sufficient on grounds analogous to those- 
specified in the Rule. AIR 1954 SC 526, Rel. on. 1957 
MPLJ 476 (Nag) ; 1957 MPC 456 : ALR 1957 Nag 97 
(99) (Ft A) (Pr 14) (DB). 


® O. 47, R. 1 — “Any other sufficient reason’’-— 
Absence of counsel or refusal to take part in argu- 
ments. 

The expression “any other sufficient reason” means, 
“a reason sufficient on grounds at least analogous, to 
those specified immediately previously. Neither the 
absence of the Counsel nor the refusal to take part 
in the ^ arguments can be brought under “sufficient 
reason, ’ as they cannot be said to be analogous to the 
ground immediately preceding. Viswanathan v. Rukn- 
uI-Mulk Syed Abdul Wajid. (’50) 55 Mys H C R 97 
(FB). 


- O. 47, R. 1 — Appellate Court reversing trial 
Court s decree upsetting only its finding on one of 
two allied issues. 


If an appellate Court reverses the decree of the tria 
Court upsetting only its finding on one of two alliec 

issues without say ing anything about its finding oj 

the other issue there is an error apparent on the fac 
ot the record, or at any rate, a sufficient reason fo 

2 e l a r n , a n gous t0 such an error - ILR (1951) 1 Ra 
289 : 1951 Raj L W 318 : AIR 1952 Raj 39. 


~—O. 47, R. 1, O. 9, R. 13—‘For any other suffi¬ 
cient reason’— Expression means grounds analogous 
to those mentioned earlier — Expression ‘ejusdem 
generis’ is more restricted Ex parte decree on Ori¬ 
ginal Side—Name of wrong solicitor given in Pros¬ 
pective, Warning and Peremptory Lists — Non.ap- 
pearance—Ex parte decree — Review application — 
Decree set aside — High Court Rules and Orders — 
Calcutta High Court Original Side Rules, Ch. 10, 
Rr. 19, 20, 21 and 22* 

A decree may be reviewed under O 47, R. 1 either 
on the ground of discovery of new and important 
matter or evidence or on account of some mistake or 
error apparent on the face of the record or ‘for any 
other sufficient reason.’ The expression ‘any other 
sufficient reason’ means a reason sufficient on grounds 
at least analogous to those speciSed immediately pre¬ 
viously. AIR 1922 P C 112 and AIR 1934 P C 213 and 
AIR 1949 FC 106 and AIR 1954 S C 526, Relied on. 
The phrase ‘ejusdem generis’ js more restricted than 
word ‘analogous. AIR 1928 Rang 31, Relied on. 

Where a suit has been dismissed for non-appearance 
of the plaintiff or an ex parte decree has been passed 
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for non-appearance of the defendant an application 
for review for an order to set ande the dismissal or to 
set aside the ex parte decree is maintainable provided 
that it can be brought within the scope or ambit of 
O. 47, R. 1. The mistake or error contemplated by 
O. 47, R. lis not confined to the judgment itself. It 
cannot be said ihat no case for review lies if the 
judgment cannot be challenged on the ground that 
there is a mistake or error apparent on the face of it. 
Order 47, R. I speaks of the record and the judgment 
is a part of the records of the suit. If, therefore, the 
mistake or error is apparent on any document other 
than the judgment but constituting the records of the 
suit, an application for review cannot be thrown out. 
ATR 1950 Assam 47 and AIR 1929 Rang 70, Rel. on. 

The Prospective, Warning and Peremptory Lists are 
prepared in accordance with the provisions of Rr 19, 
20, 21 and 22 of Chap. 10 of the Original Side Rules. 
Apart from the names of the parties the names of 
their respective solicitors or Supreme Court Advocates 
should, if at all be correctly set out. Where the name 
of the defendant’s solicitor did not appear either in 
the Lists prepared by the private agency or in the 
Lists prepared by the department, instead the name of 
the solicitor who at no stage, had to do anything 
with the suit had appeared, with the result that the 
defendant’s solicitor had no knowledge that the suit 
was in Peremptory List and as such took no steps on 
behalf of the defendants and that the suit was decreed 
ex parte the Court on an application for review will 
set aside the ex parte decree. 

In an application under O 47, R. 1, the Court is 
not concerned with the evidence bearing on the cause 
of non-appearance. The grounds for such an appli 
cation are restricted to the terms of O. 47, R. L in the 
context of judicial interpretation thereof But the facts 
(as in the above ca«e) may he relevant for considering 
whether or not an application for review of the ex 
parte decree should be granted ‘on account of some 
mistake or error apparent on the face of the record' 
or any ground analogous thereto. AIR 1903 Cal 100 
(101, 102, 103, 104) (Prs 3, 4, 5, 0, 10, 12, 13, 14). 

-O. 47, R. 1—“Any other sufficient reason” — 

Must he on grounds analogous ti those specified—Pro¬ 
duction of authority not brought to notice of fudge 
at the time of decision—Not a sufficient reason. 

“Any other sufficient reason” for obtaining a review 
must be on ground analogous to those specified pre¬ 
viously. Production of an authority or ruling which 
was not brought to the notice of the Judge at the first 
hearing and which lays down a view of the law con¬ 
trary to that take i by the Judge, is not a sufficient 
ground for granting a review. AIR 1935 Rang 32 and 
ILR 1 Cal 184, Foil. AIR 1962 Cal 346 (343) (Pt E) 
(Pr 3). 


The words “any other .'sufficient reason” contained 
in R. 1 of O. 47 cannot be given a general meaning so 
as to grant the review on any ground, hut these w f ords 
are to be interpreted as meaning a reason sufficient on 
grounds at least analogous to those speciied imme¬ 
diately previously. In other words, a review lies only 
on two grounds, either from the discovery of new 
ami important matter or evidence which, after exer¬ 
cise of the due diligence, was not within the know¬ 
ledge of the party or could not be produced at the 
time when the decree was passed or order made, 
or on account of some mistake or error apparent on 
the face of the record. It will also 1 e if there exist 
reasons analogous to the above conditions. The words, 
“on account of some mistake or error apparent on the 
face of the record” are of a very general nature and 
do not differentiate between the mistakes committed 
by the Court itself or by the party or its counsel, 
provided that the mistake or error is apparent on the 
face of the record. Similarly, no restrictions have 
been laid down as to the nature of the mistake or 
error. It can be one of fact or of law. In other words, 
therefore, the only interpretation which can he given 
to this Rule is that a review can be granted irrespec¬ 
tive of whether the mistake or error apparent on the 
face of the record occurred by reason of the counsel’s 
mistake or if crept in by reason of an oversight on the 
part of the Court. AIR 1950 F C 131, Rel. on. 


If while passing the judgment or order, an im¬ 
portant document or evidence which conclusively 
established the case to the contrary was overlooked, 
it would be a mistake entitling a review of the judg¬ 
ment or order. Of course, if only some of the docu¬ 
ments were overlooked and they were not of c rnclu- 
sive nature, a review would not be permissible, consi¬ 
dering that to the most it could be urged on behalf of 
the aggrieved party that the Court might have drawn 
a contrary conclusion if those documents or evidence 
ha i been taken into consideration. On similar reason¬ 
ing lb e same rale can be applied where a mistake was 
committed in the application of clear provisions of 
the law or a well-established rule of the Courts about 
which two opinions were not possible. 


A review is permissible, where the mistake or error 
was committed either by the counsel’s mistake or 
crept in by reason of an oversight on the pirt of the 
Court on a question of law when it is not of a 
controversial or debatable nature and the enactment 
is so clear as to be g'ven only one interpretation or 
the particular provision of the law had been the 
subject of a ruling by the highest judicial authority of 
the country. Case law reviewed. 1956 M B L 5 
(Bhopal) 92. 


0.47, R. 1—‘Any other sufficient reason' — 
Meaning of. 


O. 47, R. 1 — “Any other sufficient reason” — 
Meaning of — Excusable failure to bring to Court’s 
notice relevant material. 

The words “Sufficient reason” in O. 47, R. 1. Civil 
B. C., have been construed to mean reason sufficient 
on giounds, at least analogous to those specifitd pre- 
vrnusly. It is loosely said that this means that the 
sufficient reason must be ejusdem generis to the rea¬ 
sons previously stated. The words ' analogous reason” 
however are wider and mean a reason having some 
resemblance to or “similar” in certain circumstances 
to the reasons pieviously staged. An excusable failure 
to bring to the notice of the Court the relevant mate¬ 
rial is covered by the terms of O. 47, R 1 Civil P C 

AIR 1951 Cal 409 (170) (Er 9). 

7 O* 47, R. 1—“Any other sufficient reason” — 
Scope of expression—Ejusdem generis interpreta¬ 
tion, has to be given. 


While it is true that the expression ‘for any otker 
sufficient reason* in Order 47, R 1, Civil Procedure 
Code, should be construed ejusdem generis with the 
other provisi >ns of the rule laying down the limits 
of the exercise of the p >wer of review, a too narrow 
interpretation of the words will not be in accord 
with equitable principles. (I960) 2 M L J 327 : 73 
Mad L \V 533. 


of. 


O. 47, R. 1-Other sufficient reason — Meaning 


It is well settled that the words “any other suffi 
cient reason” in O 47, R. I, C P. Code shouli be 
interpreted as amounting to a reason sufficient on 
grounds, at least analogous to those specified imme- 
diitely previously. Thus an excusable failure to brine 
to the notice of the Court the relevant material is 
covered by the terms of O 47, R. 1, C. P. Code. The 
mistake of the counsel would be a sufficient ground 
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for granting review as “any other sufficient cause’*. 
(1959; 2 Mad L J 201. 

^—O. 47, R. 1 — Construction — “Any other suffi¬ 
cient reasonMeaning of — Default in appearance 
if amounts to “sufficient reason” for grant of 
review. 

The words ‘any other sufficient reason’ in*0. 47, R. 1, 
C. P. Code, mean a reason sufficient on grounds at 
least analogous to those specified immediately before 
those words. Absence either of the party or of his 
counsel does not come within the purview of the 
expression ‘ any other sufficient reason” in O. 47, 
R. 1, Q P. Code. AIR 1922 P C 112; A I R 1927 Mad 
355; 67 Mad L J 601; 41 Mys H C R 391; A I R 1950 
Mys 55 (FB), Foil. 5 Mys C C R 73; 3 Mys C C R 73; 
27 M>s C C R 132; 30 Mys C C R 30; 5 Mys L J 391, 
Overruled. ILR (1951) Mys 164 : A I R 1951 Mys 7 
(8) (Pt B) (Pr 6) (DB). 

• -O. 47, R. 1 — “Any other sufficient reason”— 

Absence of counsel or refusal to take part in argu¬ 
ments. 

The expression “any other sufficient reason” means, 
a reason sufficient on grounds at least analogous to 
those specified immediately previously. Neither the 
absence of the Counsel, nor.the refusal to take part in 
the arguments can be brought under “sufficient 
reason’’, as they cannot be said to be analogous to 
the grounds immediately preceding. Viswanathan v. 
Rukn-ubMulk Syed Adul VVajid, (’50) 55 Mys H C R 
97 (FB). 

-O. 47, R, 1 — ‘Any other sufficient reason’ 

— Interpretation of. 

It is now settled that though the strict iule of 
'ejusdem generis’ does not apply, the expression “any 
other sufficient reason’, in O. 47, R. 1 must be inter¬ 
preted to mean a reason sufficiently analogous to the 
other two grounds specified in the rule, namely dis¬ 
covery of new and important matter or some error or 
mistake apparent on the face of the record. AIR 1922 
P C 112, Foil. 1955 B L J R 621: A I R 1956 Pat 20 
(21) (Pt A) (Pr 4) (DB). 

[Reversed on another point in A I R 1961 S C 882.] 

--O. 47, R. 1 (1) — ‘’Any other sufficient reason”— 

Words are ejusdem generis with words of the rule— 
No review can he granted simply because view taken 
is erroneous. AIR 1955 N U C (Pat) 1024. 

-O. 47, R. 1—‘Any other sufficient reason.’ 

The phrase “any other sufficient reason” cannot be 
construed in an absolute sense but must be construed 
in the context and the setting of the language of 
Order 47, Rule lto mean “reason sufficient on grounds 
at least analogous to those specified in the rule”. The 
circumstance that the transfer of an appeal was not 
notified to the respondent, or that the respondent 
was not aware of the transfer in proper time before 
hearing of the appeal, is not a ground sufficient to 
bring th e case within the ambit of O. 47, R. 1. AIR 
1922 P C 112; AIR 1925 Bom 521 and A I R 1934 Cal 
116, Rel. on. 1953 B L J R 287 : A I R 1954 Pat 163 
(164) (Pt B) (Pr 5) (DB). 

• -O. 47, R. 1—‘Any other sufficient reason.’ 

“Any other sufficient n ason” means reason sufficient 
on grounds at least analogous to those specified imme¬ 
diately previously. AIR 1951 Pepsu 54 (55) (Pt D) 
(Pr 4) (DB). 

-O. 47, B. 1—‘‘Any other sufficient reason”— 

—Failure to refer to certain documents in judg¬ 
ment. 


“Any other sufficient reason’* in O. 47, R. 1 should 
be interpreted as meaning a reason sufficient on 
grounds at least analogous to th >se specified imme¬ 
diately previously The fact, therefore that certain 
documents are not referred to in a judgment is no 
reason for granting a review, and it would be very 
difficult to draw a distinction between important 
documentary evidence and documentary evidence 
which is not important. AIR 1922 P C 112; AIR 1924 
Pat 258; A IR 1933 Mad 290; A I R 1939 All 519 Rel. 
on; AIR 1923 Nag 177, Disting; ILR 1 Mad 306,'he’d 
no longer good law. 1951 Raj L W 318 : ILR (1951) 
1 Raj 289 : AIR 1952 Raj 39 (41) (Pt A) (Pr 9) (DB). 

® —O. 47, R. 1(1)—Travancore Civil P. C., O. 45, 
R. 1 (1)—“Any other sufficient reason” — Meaning. 

The phrase “any other sufficient reason” means a 
reason at least anab gous to those specified in the rule 
immediately previously namely excusable failure to 
bring to the notice of the Court new and important 
matter or evidence or mistake or error apparent in 
the face of the record. AIR 1922 P C 112, Foil. Mar 
Basselious Catholicus v. Mar Poulose Athanasius, ILR 
(1952) Tiav Co 1031 : 1952 Ker L T 69 j A I R 1952 
Trav-Co 120 (124) (Pt B) (Pr 13) (FB). 

[Reversed on another point in AIR 1954 S C 520.] 


10 (b). Misconception of Court.- 

•-O. 47, R. 1—“Error apparent on the face of 

the record”—Misconception of Court. 

A misconception by the Court of a concession made 
by the advocate or of the attitude taken up by the 
party appears to be a ground analogous to the grounds 
set forth in the first part of the review section and 
and affords a good and cogent ground for review. 
There is no reason to construe the word record’ in a 
very restricted sense and include within that term 
only the document which initiates the proceedings, 
the pleadings and the adjudication and exclude the 
evidence and other parts of the record. 

Further, when the error complained of is that the 
Court assumed that a concession had been made when 
none had in fact been made or that the Court mis¬ 
conceived the terms of the concession or the scope 
and extent of it.it will not generally appear on the 
record but will have to be brought before the Court 
by wav of an affidavit and this can only be done by 
way of review The misconception of the Court must 
be regarded as sufficient reason analogous to an error 
on the face of the record. It is permissible to rely on 
the affidavit as an additional ground for review of 
the judgment. Moran Mar Bassellos Catholicos v. 
Most Rev. Mar Foulose Athanasius, 1955 SC 4 1354: 
ILR (1954) Trav-Co 867 : 19S5 S C R 520 j 1954 Ker 
L T 385 : 1954 S C J 736 : A I R 1954 S C 526 (543) 
(Pt G) (Pr 36). 

-O. 47, R. 1—“For any other sufficient reason”— 

Misunderstanding of Judge. 

Day fixed not for disposal of suit on merits but for 
disposal of question whether any valid compromise 
had been arrived at between parties and if so wha 
—Trial Court under misunderstanding dismissing 
suit in default - Review petition held competent. A 
1924 All 518, Rel. on. AIR 1952 Ajmer 8 (l)(Pr Zh 


10 (c). New point. 

— O. 47, R 1 — 'Other sufficient reason’ — New 
ints. 

Where the review is nothing, but a . n , a ‘ tem PL t ,j 
her in facts which were never pleaded norstatea 

;annot be allowed. Chitaley s Civil P. C. cted 
proval. A I R 1952 Bhopal 15 (Pt B) (Prs 6, O- 
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— O. 47, P. 1 — New plea — No inherent lack of 
jurisdiction—Appeal heard on merits — Objection on 
ground of limitation and want of jurisdiction not 
taken at hearing of appeal — No review. 1969 Raj L 
W 678 I L R (1960) 10 Raj 1497 s A I R 1961 Raj 
186 (187) (Pt B) (Pr 5) (DB). 

“O. 47, R. 1 —Sufficient reason — Plea of limita¬ 
tion not raised in suit or appeal —If can be urged as 
ground for review of judgment in appeal. 

A plea of limitation which could have been but 
was not rabed at the stage of the suit or the appeal, 
even during arguments, cannot be urged as a sufficient 
ground for review of judgment passed in the appeal 
in the suit. AIR 1952 Vindh-Pra 19 (20) (Pt B) (Pr 2). 

10 (d). Cases of sufficient reason. 

-O. 47, R. 1—Ground for review — Ord r passed 

by a Judge on a misunderstanding. 

Whore a day has been fixed not for the disposal of 
lie suit on merits but for the disposal of the ques¬ 
tion whether any valid compromise had keen a?rived 
at between the parties and if so what, and the Judge 
misunderstanding the situation dismisses the suit for 
default, the order could be rectified under O. 47 , 
R 1, C. P. Code. A I R 1952 Ajmer 8 (1) (Pr 2>. 

-O. 47, R. 1—Sufficient reason —Meaning of 

The words “sufficient reason” have been constru'd 
to mean reason sufficient on grounds, at least analo¬ 
gous to those specified previo slv. ? t is loos lv said 
that this means that the sufficient reason must be 
ejusdem generis to the reason- previously stated. The 
word “analogous reason” however is w ider and means 
a reason having some resemblance to or “similar” in 
certain circumstances to the reasons previously stated. 

Wh ere, therefore, an order di-mis ing an execution 
application as barred by limitation was sought to 
be review, d on the ground ’hat the Court and the 
advocates of the parties had overlooked the last 
sentence in the previous order which contemplated 
passing of further final orcb r and thus the execution 
was within limitation from the date of that order. 

Held, that the case could h e regarded as an excus¬ 
able failure to bring to the notice of Court the rele¬ 
vant material necessary for the purpose of deopi'on 
and thus was covered bv the terms of O. 47. R 1 
AIR 1951 Cal 469 (47(R (Pr 9). 
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questions of fact is not a ground for review. AIR 
1951 Ajmer 52 (2) (Pr 2). 

- 10 . 47, R. 1 — Order passed when cannot be up¬ 
set in review- Duty of Court. 

It is always desirable that the highest Court of law 
should give reasons in support of the decision or 
order to be passed but where reasons are not indicated 
it cannot be said that the order passed is illegal and 
should be upset by that very Court if a review appli¬ 
cation is moved. AIR 1956 Bhopal 7 ( 8 ) (Pt B) (Pr 6 ). 

— O. 47, R. 1 — Review when cannct be allowed— 
Case on facts. AIR 1955 N U C (Bilaspur) 4844. 

O. 47, R. 1 Review—Grounds for- Court taking 
different view of law subsequently—No ground. 

The fact that questions of law have been wrongly 
deci 3 ed is not sufficient ground for granting a review 
of the order. .Similarly a different view of law subse¬ 
quently taken bv the same Court is no ground for 
review. A I R 1943 Oudh 136 Ref. I L R (1952) Ilyd 
244 : A I R 1953 11yd 239 (210) (Pr 3). 

-O. 47, R. 1 fl) — Judgment based on two grounds 

— One erroneous apparent on the face of the re¬ 
cord — Later decision in a cross suit — Inconsistent 
with the result of the decision sought to be review¬ 
ed—If ‘other sufficient cause*. 

Where the judgment in a Civil Revision Petition 
was sough’ to be reviewed on the grounds 0 ) that 
there was an error apoarent on the face of the record; 
( 2 ) that the result of the decision is inconsistent with 
the judgment in another Civil Revision Petition in a 
cross suit decided later. 

Held : The judgment based on two grounds, each 
of which is sufficient to sustain it independently' of 
the ether, is i ot liable to be reviewed even though 
one of the said grounds on which the ju igment is 
bu^ed is erroneous and the error is apparent on the 
fane of the record. 

The fact that the resu*t of the later decision of a 
Civil Revision Peti ion in a cross suit is inconsistent 
with the result of the decision sought to be reviewed 
will not be a ground of ‘ other sufficient cause” under 
O. 47, R. 1, Civil P. C. AIR 1959 Kutch 43 (46) 
(Pts A, B) (Prs 4, 5). 

O. 47, R. 1 — Review — Omission to notice previ¬ 
ous single Judge decision. 


“O. 47, R. 1 Lover Court rrising presumpt 
under S. 90, Evidence Act, in respect of documen 
Appellate Court upsetting presumption either 
ground of age or custody Partv producing docum 
should be given opportunitv to prove dorument- 
opportunity given ft is a ground for review of ju 
nient of appellate Ceurt—(Evidence Act <1872^ S ( 
052 Raj L W 59,8 : I L R (1052' 2 Raj 483’: A 
19 d 1 Rai 47 (48) (Pt B) (fr 6 ) DB). 


Omi-sion of the Division Bench to notice the opi¬ 
nion of the referring Judge and the view of a single 
Judge in a previous case is not a ‘ sufficient reason” 
lor revirwing the decision of the Division Bench. 
A I R 1924 Mid 98; A R 1916 Mad 925; A I R 1941 
Mad 9 8 ; AIR 19^6 Mad 764, Explained and Disting. 
Madh BLR 1954 (Civ) 107 : M»clh BLJ 1954 
U C R 462 :AIR 1955 Madh B 97 (98) (Ft A) (Pr 2) 
(DB . 


0.4,,R. 1—Ground for review — Failure to con¬ 
sider applicability of O. 41. R. 33 

Tne omission to consi er a vital point as to ’he 

applicability of O. 41. R. 33 will cor shtute a sufficient 

ground analogous to those mentioned in O. 47, R. 1 
and it would be competent to r« consider the matter 
oy way of review. It would be a c.ise of a mistake or 
error apparent on the fa* e of the record so as to 
attract the provisions of O. 47, R. 1 . Civil P. C. A I R 
19o2 Sau 32 (35) (Pr 9). 

10 (e). Cases of no sufficient reason* 

~ O. 47, R. 1 — Error apparent on face of record — 
Erroneous view cn debatable poii t is no ground for 
review — So also drawing wrong presumptions on 


-O. 47, R. 1 -Contesting valuation of suit. 

The Court i> not justified in granting tlie review 
petition ju-t in order to enab'e the parties to contest 
the va'uat : on of the suit for purposes of Court’s 
jurisdiction, when the suit as valued by the plaintiff 
was on the face of it within the jurisdiction of the 
Court. I! R (1933) Madh B 358 : AIR 1S54 Madh B 
3 (4i (Pt B) Pr 3). 

-O. 47. R. 1 —Review—Grounds for — Negligence 

of counsel Failure of counsel to raise a pirticular 
p in* is no ground for review. See Ibid, S. 114. A I R 
1962 Mad *04. 

-“ ’* 47, R. 1 — Review — Failure to argue a point 

by desig , or inadvertence by counsel — Not a ground 
for review. 19(>2 Mad \V N 260 : (1962) 1 MLJ 
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376 ; 75 Mad L W 244 • II RU962) Mad 804 : A I R 
1962 Mad 304 (307, 308) (Pt B) (Pr 8). 

• ~0. 47, R. I and S 98 —Mysore High Court Act, 
S. 15 (3) — Reference to Full Bench — I ntire case 
refeired - Failure to formulate questions if ground 
for review. 

Under S 15 (3) it is not necessary that a material 
question or questions about which there is a diffe¬ 
rence of opinion should always be formulated before 
a reference is made to the Full Bench though a speci¬ 
fic question or questions may be formulated and 
inferred. In the event of differences of opinion on all 
the material questions which are necessary for the 
disposal of the case the entire case will have to be 
referred to the Full Bench with the opinions of the 
differing Judges on the entire matter aud the formu¬ 
lation of any question or questions becomes unneces¬ 
sary. 

' An objection that the reference to a Full Bench 
under S. 15 (3) is irregular lor want of formulating 
the questions must be raised before the Bench decides 
the case and even if it be deemed an irregularity it 
cannot form a ground for review of a judgment on 
merits. Abdul Wajid v. Visvanathan, 55 Mvs H C R 
97 : A I B 1950 Mys 55 (56) (Pt A) (Pr 3) (FB). 

• -O. 47, R. 1 — Any other sufficient reason—Ab¬ 

sence of counsel or his refusal to take part in argume it 
at hearing oi appeal is not a sufficient ground for 
review. Abdul Wajid v. Visvanathan, 55 Mvs H C R 
97 : AIR 1950 Mys 55 (56, 57) (Pt B) (Pr 4 ) (FB). 

-O. 47, R. 1—“Any other sufficient reason”—Case 

not argued with panicular provision of law, such as 
application of S. 65, Contract Ac t — It is not suffi¬ 
cient reason for review of jut gment. AIR 1955 N U C 
(Pepsu) 1112. 

7 O. 47, R. 1 — ‘‘ Any other sufficient reason” — 
Failure to refer to certain documents in judgment. 

4 Any other sufficient reason” in O 47 R. 1 
should be interpreted as meaning a reason sufficient on 
grounds at least analogous to those specifie<_ immedi¬ 
ately previously. The fact, therefore, that certain do¬ 
cuments are not referred to in a judgment is no 
reason for granting a review, and it would be very 
difficult to draw a distinction between important do¬ 
cumentary evidence and documentary evidence which 
is not important : AIR 1922 P C 112; AIR 1924 Pat 
258; AIR 1933 Mad 290; AIR 1939 All 019, Rel on; 
AIR 1933 Nag 177, Disting. I 1 R 1 Mad 39H. held 
no longer good law. 1951 Raj L W 318 : ILR 

(1951) 1 Raj 289 : AIR 1952 Raj 39 (40, 41) (Pt A) 
(Pr 9) (DB). 9 

O. 47, R. 1 — New plea in review. 

A here the applicant for review has not urged the 
point of limitation r uring the hearing nor in the 
lower appellate Court, it cannot be urgeu by him as 
sumcient ground for review. AIR 195i Vindh Pra 19 
(20) (Pt R) (Pr 2). 

ll. Review on ground of subsequent 

events. 

-O 47, R. 1 — Subsequent change in law — No 

ground for review. 

Once the decision on an issue is given, the court 

eannot change it by reviewing it merely because sub 

sequent to the decision, the law on the point has 

ceen changed either by statute or by a oecision of a 

superior Court. 1961 MPLJ 767 : 1958 M F C 246 : 

1958 Jab L J 642 : AIR 1959 Madh Pra 10 (11) 
(Pr 2). ' 

• 47, R. 1 — Scope — Review on ground of 


subsequent events — If open — Court directing 
payment of deficit Court-fee by certain date failing 
which appeal to stand rejected — Default in pay¬ 
ment — Mistake of lawyer Application lor review 
—Whether lies — Date of decree. 

Where the Court passes a peremptory order on 
22-9.1954 directing that deficit Court-fee on the 
memorandum of appeal should be paid by 22 - 10 - 
1954, failing which the second appeal would stand 
rejected without further reference to a Bench, and 
there is default on the part of the appellants to pay 
the deficit court-fee within the time specified, the 
date of 'he decree within the meaning of S. 2(2) 
read with O. 7, R. 11, is 22-9-1954 and not 21-10- 
1954, when the second appeal stood dismissed 
because of the default and an application for review 
of the decree does not lie on the ground that 
although the appellants had sent the required money 
on 10* 10-1954, the lawyer had failed to deposit the 
amount in the High Court, and as such they were 
not responsible. AIR 1956 Pat 20 and AIR 1955 Pat 
370 (FB), held correc'l) decided, Ramautar Tiwari 
v. Jagdish Singh. 19*7 B L J R 374 : I L R 36 Pat 
951 : AIR 1957 Pat 430 (430, 431) (Pr 3) (FB). 

— O. 47, R. 1 — Application for review on ground 
that applicant w as taken ill subsequent to date of 
decree. 

The ground for review under O. 47, R. 1, must be 
something which existed on the date of the decision 
or decree. The rule does not authorise the review of 
a decree or decision which was light when it was 
made on the ground of the happening of some sub¬ 
sequent event. Hence, an application for review of 
the decree on the ground that the applicant was 
taken ill subsequent to the date of the decree will not 
lie 10 Mad L J 22' (P C), Rel. on. 1955 B L J R 621: 
AIR 1956 Fat 20 (21-22) (Pt B) (Pr 4) (DB). 

[Reversed on another point in Aid 1961 S C 882.] 

-O. 47, R. 1 — Review on ground ef subsequent 

events—Passing of another decision. 

Once a case is decided, it is hardly permissible 
to review that decision on the mere ground that, 
subsequent to its date, another decision has been 
given, the ratio of which may induce the Court to 
change its previous view. 61 Punj L R 808 ; AIR 
1960 Punj 43 (45) (Pt C) (Pr 4). 

12. No review on ground of decision, 
being erroneous on merits. 

— O. 47, R. 1 — Erroneous view of Jaw — Wrong 
decision — If a ground. 

A review cannot be granted only because the Court 
mi^ht take a different view of the same facts or 
because thp judgment has taken an erroneous view 
on a debatable point of law cr even on the ground 
that the judgment is wrong. But if the Court has 
exceeded its jurisdiction a review should be grmted. 

Where the decree of the Court of the District 
Judge, Ajmer, allowed, the Hindu widow decree- 
holder only a right to reside in the family dwelling 
house in which she had lived with her husband : 

He'd, that if the Judicial Commissioner’s Court in 
appeal conferred the right of residence on the Hindu 
widow because of the general right possessed by 
widows, then certainly a question of jurisdiction 
arose. But if the C mrt merely interpreted what the 
decree had granted to the decree-holder then that 
would be a case of interpretation and not conferment 
of new right even if it be a case of misinterpretation. 
(Held, on facts that the Court was only interpreting 
what had been granted to the decree-holder in the 
decree and not granting her any new rights). AIR 
1955 Ajmer 2 (2) (3) (Prs 3, 7). 
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—O. 47, R. 1 — Applicability—Order by Munsif— 
No error apparent on face of rtcord — Review appli¬ 
cation filed before his successor — Successor Munsif 
.going elaborately into evidence on record and re¬ 
versing order of his predecessor Or ier is without 
jurisdiction. 1963 All W R iH C) 512 : AIR 1964 All 
342 (Prs 3, 5). 

-O. 47, R. 1 — Incorrect finding by Court. 

Even if the Court has arrived at an incorrect find¬ 
ing it cannot be a ground for review. Chitaley’s Civ 1 
P. C. cited with approval. AIR 1952 Bhopal 15 (15- 
16) (Pt A) Ohs 4, 7). 

- O. 47, R. 1 — No review on ground of erroneous 

binding of fact. 

An application for review cannot be entertained for 
reconsideration of a question of fact on which the 
Board, after considering all the circumstances of the 
case, arrived at a clear finding. AIR 1952 J 6c K 12 
{Pt A) (Pr 2) (DB). 

-O 47, R. 1 — Review on ground of judgment 

being wrong is not permissible 54 Mad L W 127 (2) : 
1951 Mad W N 161 : 1951-1 Mad L ] 187 : AIR 1951 
Mad 660 (Pr 1). 

-O 47, R. 1 — Decision wrong on merits — No 

ground for review of decree made on appeal. 

A Court hearing an application for a review of a 
decree made on appeal has no power to order a 
review upon the grim 1 that the election was wrong 
on the merits, AIR 1922 PC 112 Followed. 61 Tun] 
L R 808 : AIR I960 Punj 43 (44) (Pt A) (Pr 2). 

-O. 47, F. 1 - Decis ion w rong on merits. 

A Court hearing an application for review has no 
power to order a review upon the ground that the 
decision was wrong on merits 1950 Raj L W 243 ; 
AIR 1951 Raj 85 (86) (Pt C) (Pr 4). 

13. No review of fact after decision iu 

second appeal 

-O. 47, R. 1 (1) and S* 151 — Second sppeal de¬ 
cided wrongly by High Court in ignorance of noti¬ 
fication under S. 4, U. P. Consolidation of Holdings 
Act — Decision cannot be recalled in review uLder 
O. 47, P. 1. 

Where a second appeal by the defendants in a suit 
for possession iu respect of the plots in dispute was 
decided by the High Court in ignoance of a subsist¬ 
ing notification under S. 4, U. P. Consolidation of 
Holdings Act, the effect of which notiucation was 
that the appeal stood stayed and could not be heard, 
the decision of the High Court cannot be set aside 
or recalled on a review application under O. 47, R. 1 
(1). But the High Court can set right the wrong com 
mitted by it in ignoiance of the notification in exer¬ 
cise of its inherent jurisdiction. I LB (1962) 2 All 
783 ; 1962 All L J 817 : 1969 All W R (II C) GSO : 
AIR 1963 All 186 (186, 187) (Prs 8, 10) (DB). 

-O. 47, R 1 - Deeision in second appeal in Kutch 

— Review on ground ot discovery of new and im¬ 
portant fact—Maintainability. 

As second appeals to the J. C’s Court in Kutch are 
governed by S. . v 2 of the Kutch Courts Order, [9a8 
and no* by S. 100 of the C. P. Code, a review of the 
judgment in a second appeal can be had on the 
ground of discovery of new and import jnt evidence 
on a question of fact. But where the new evidence is 
not likely to be practically conclusive and where in 
'Cpite of the new evidence proposed to be adduced the 
judgment sought to he reviewed can be sustained 


there is no case made out for review. AIR 1952 
Kutch 25 (26, 27) (Pt A) (Prs 6, 7). 

14. Applicability of rule to miscellaneous 

proceeding under Code. 

-O. 47, R. 1 — Discretionary order — Issue of 

commission to examine witness in Pakistan — Power 
of Court to review or recall its earlier order. See 
Ibid, O. 26, R. 1. AIR 1958 All 19 (DB). 

-O. 47, R. 1 - Refusal to allow applicant to sue as 

a pauper— Review — O. 47, R. 1 applies. See Ibid, 
S. 114. AIR 1956 llyd 41 (DB). 

-O. 47, R. 1 —Rejection of plaint under O. 7, R. 11 

—Remedy of aggrieved party is to file an appeal or 
seek for review under O. 47, II. 1. See Ibid, S. 2 ( 2 ). 
AIR 1955 11yd 156 (DJ3). 

-O. 47, R. 1 — Order of dismissal of pauper peti¬ 
tion on non-pavment of court-fee — Order not con¬ 
templated by Code —No review lies. 

The order of dismissal of the pauper petition after 
its rejection because court-fee had not been paid in 
time despite several extensions is really not one con¬ 
templated by the Code. The normal procedure con¬ 
templated by the Code is when a petition is rejected 
to leave the petitioner to his remedy under O. 33, 

R. 15, Civil P. C. No review, therefore, lies against 
the order under O. 47, R. 1, Civil P. C. 1949 Mad 
W N 576 : 1949.2 Mad L J 145 : AIR 1950 Mad 50 
(31) (Pt A) (Prs 4, 5). 

-O. 47, R. 1 —Order rejecting application to pro- 

ducedocument —Court can review itsorder. AIR 1961 
Mys 101 (102) (Pr 3). 

15. Review’ in proceedings under 

other Acts. 

(a) Rent Control Laws. 

(b) Motor Vehicles Act. 

(c) Tenancy Laws. 

(d) Land Acquisition Laws. 

(e) Debt Laws. 

(f) Administration of Evacuee Property Act* 

(g) Industrial Disputes Act. 

15. Review in proceedings under 
other Acts. 

-O. 47, R. 1—Applicability — Power of review is 

to consider material which had escaped considera¬ 
tion — Reviewing authority cannot act as appellate 
authority and restore election which had been set 
aside. See Panchavats — U. P. Panchayat Raj Rules 
(1947), R. 25 (1), Cl. (viii). 1959 All L J 223. 

-O. 47, R. 1—Order without jurisdiction—Deputy 

Registrar, Co-operative Societies cannot review his 
order, which itself is without jurisdiction. AIR 1955 
N U C (All) 3543. 

-O. 47, R. 1—Power to review given by S. 131 (2), 

U. P. District Boards Act, 1922 is not limited by 
O. 47, R. 1. See U. P. District Boards Act (10 of 1922), 

S. 131 (2). AIR 1955 N U C (All) 2013. 

-O. 47, R 1—Right of review is not a mere matter 

of procedure — Effect of subsequent enactment on 
such right — Repeal of C. P Act 12 of 1949 during 
pendency of review application — Povi er of review 
under S. 9, C. P. and Berar Board of Revenue Act 
(12 of 1949) not affected Power also not restricted to 
matters in O. 47, B. 1, C. P. C. 1962 M PL J 281 : 
1962 Jab L J 523: AIR 1962 Madh-Pra 280 (284 285) 
(Pt C) (Prs 9, 10). V 
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. .0. 4/, R. 1 , S. 114—Scope —Inherent power to set 
aside orders under Provincial Insolvency Act (5 of 
1920), dismissing petition to adjudicate debtor- Peti¬ 
tioning creditor reporting settlement out of Court be- 
Uveen him and debtor—Court advancing hearing and 
dismissing petition Application by another creditor 
lor review of order of dismissal and to restore peii 
tion and to substitute his application as petitioning 
creditor — Order allowing petition — If without 
jurisdiction -—Provincial Insolvency Act (5 of 1920), 
Ss. 5 16 and 75—Inherent powers of Court — Locus 
standi of applicant. See Ibid, S. 151. MR 1963 Mad 
367. 


•. “9- 47, R. 1 — Review — Nature of remedy—Ap- 
plicability Decision under Land Revenue Act. See 
Ibid, S. 114. AIR 1953 Mys 156 (FB). 

-O. 47, R. 1—Power of review under S. 9, C. P. 

and Berar Board of Revenue Act (12 of 1949) is 
wider than that of a civil Court under O. 47, R. 1 and 
can be exercised for a rehearing of the whole case. 
AIR 1955 N U C (Nag) I42S (DB). 


47, R 1—Order under S. 42, East Punjab 
Holdings (Consolidation and Prevention of Fragmen¬ 
tation) Act, 1948 — Additional Director not com¬ 
petent to recall or review his order on merits—AIR 
1959 Punj 457 (FB;, Overruled. Deep Chand v. 
Additional Director, Con olidation of Holdings, 
Punjab, 66 P»in L R 318 : 1964 Cur L J 123 : ILR 
(1964* 1 Punj 665 : AIR 1964 Punj 249 (257, 25S 
259) (Prs 18,22, 55, 26) (FB). 


O. 47, R. 1 , O* 23, R. 1 and S 151 — Election 
petition filed to challenge certain election of 
Panchayat — On election petitioner’s withdrawal 
under O. 23, R* 1, Tribunal dismissing election peti¬ 
tion without giving notice of such withdrawal to 
other parties to apply for transposition * Order of 
dismissal is not erroneous - fie»*ce tribunal cannot 
set aside the order under O. 47, R. 1 or 8 . 151 — 
Panchayats — Rajasthan Panchayat and Nyaya Pan- 
ehayat Election Rules (1960) a id Rajastoan Pan¬ 
chayat Act. 

Held, on facts, that there was to error in the order 
passed by the Tribunal rejecting the application 
under O. 47, R. 1 and S. 151: AIR 1903 S J 1506, 
Rel. on. It could not bs said that there was any error 
legal, factual or cleiical in the order pissed by the 
tribunal dismissing the election petition upon its 
being withdrawn by the election petitioner under 
O. 23, R. 1, without giving notice of such withdra wal 
to other parties to apply for transposition. There 
was no provision either in the Panchayat Act or in 
the Civil Procedure Code requiring the tribunal not 
to dismiss the election petition before giving an 
opportunity to the other parties to apply for trans¬ 
position. Therefore the tribunal could not have set 
aside its order dismissing the election petition either 
under S. 151 or under O. 47, R. 1. 1961 Raj L W 76 : 
ILR (1964) 14 Raj 428. 

-O. 47, R. 1 —Review under Provincial Insolvency 

Act — No provision in Act unless case falls under 
O. 47, R. 1—Court has no power of review. 1 Q 53 Ker 
L T 530 : ILR (1953) Trav-Co 96S : AIR 1955 Trav- 
Co 49 (50) (Pt B) (Pr 5) (DB). 


statute. The Code of Civil Procedure was not intended' 
to be generally applicable to pioceedings under the* 
Madras Buildings (Lease and Rent Control) Act Ac¬ 
cordingly the provisions of O. 47. R. 1 are not applic¬ 
able where a revision petition under the Madras 

7 V’^ s an< ^ h-ease Control Act has been dismissed. 
1952 Mad W N 689 : 65 Mad L W 1101: (1952)2 Mad 
L J 44a : AIR 1953 Mad 236 (237, 238) (Pt B) (Pr 9). 

~ 47, R. (- Houses and Rents— Bihar Buildings 

r e, ,55 nt and Evic ' ion ) Control (Validating) Act 
(-2 of 1959), Ss. 4, 2 and 3—Scope and object—Word 
appeal in S. 4 i eludes revision — Suit for arrears of 
rent — Decreed by trial Court but dismissed by High 
Z oy * T \ 1“ revision in view of S. 0 ( 2 ) of Bihar Act 
a . j 47 Application for restoration can be enter¬ 
tained by High Court under S. l 5 i, Civil P. C. See 
Houses and Rents Bihar Buildings (Lease, Rent and 

Control (Valiuating; Act (22 of 1959), S. 4 . 
1983 B L J R 800. 

O. 4 *, R* l Review — Government reviewing its 
own order — Order is without jurisdiction as there is 
no power of review under Travancore Rent Control 
Order (1122) But under Travancoie-Cochin Build¬ 
ing, Lease and Rent Control Order (1950) such 
power is conferred upon Rmt Controller and Ap¬ 
pellate Authority. IL R (1952) Trav-Co 916.-AIR 1953. 
Trav-Co 4i9 (44 ) (Pr 5j. 

15 (b). Motor Vehicles Act. 

T 47, R l Tribunals under Motor Vehicles- 
Act — I “wer of revie w — Scope Circumstances for 
exercise of inhere t power — Duty of Tribunals in 

ca^es of wrong urders. See Ibid, S. 114. AIR 1963 
Punj 92. 

0* 47, R. 1 -Ap licabiiity —Proceedings under 

Motor Vehicles Act ( 939), s 44 — Power to review 
decisions. 

The right oj rev« w is not inherent. It does not 
exist unless granted by statute Power to review its 
decision has not been conferred on the tribunal 

Iir ' <1,au Motor Vehicles Act. A I R 1917 
(Pt \) (p ^3 * ^°ll* ' * 11 19.56 Vindh Pra 44 (451 

15 (c). Tenancy Law’s. 

' "O- 47, R. • (J P. Tenancy Act - Decree of pre<- 
decessor reviewed by Additional Commissioner — 
Merits of decree not entered into - It cannot be held 
that additional Commissioner had no juri'diction to 
review decree passed by p edec-essor. See Tenancy 
Laws—U. P. Tenancy Act (17 of 1939), S. 274. 1952 
R D (RR) 165 : <952 All W R (Rev) 136. 

O. 47, R i — Applicability Bihar Tenancy Act 

— Order by Assistant Settlement Officer under S 103A 

— Power o* Settlement Office to review. See Tenancv 
Laws—B-har Tenancy Act (8 ol 1885), S. 103A. AIR 
1958 Pat 4 (DB). 

15 (d) Land Acquisition Laws. 

-O. 47, R. 1 — Applicability to proceedings with 

respect to land to which Tovn Improvement Act 
made applicable See Land Acquisition Act (1894), 

S 53. AIR 1959 All 214 (DB). 


15 (a). Rent Control Laws. 

- 7 —O; 47, R. 1 — Applicability — Oder of Dismissal 
of revision petition under Madras Buildings (Lease 
and Rent Control) Act (i94 )). 

The Madras Buildings (Lease and Rent Control) 
Act, 1949, contains no provision for review. The 
right to review cannot be invoked under the inherent 
power of the Court. Such right must be conferred by 


-O. 47, R 1 — Applicab lity — Power of Lind 

Acquisition Officer to review order See U P. Lano 
Acquisition (Rehabilitation of Refugees) Act (26 o* 
1948), S 11 AIR 1958 \ll 154 (DB). 

-O. 47, R 1 anc >. 34 Land Acquisition Act 

( 894 Ss 28, 54, 18 and 53 Reference under S 16— 
Court not granting interest under S. 28 — Remedy 01 
aggrieved person is by wav of appeal — Application 
for review not maintainable there being no mistake 
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apparent on face of record. 1964 B L J R 199 : AIR 
1964 Pat 159 (160) (Pr 5) (DB). 

15 (e). Debt Law s. 

-O. 47, B. 1- Debt Laws — Hyderabad Jagirdars 

Debt Settlement Act (12 of 1952), Ss. 47, 51 — Appel¬ 
late decision by Board of Revenue — Review not 
maintainable. See Debt Laws—Hyderabad Jagirdars 
Debt Settlement Act (12 of 1952), S. 47. A 1 R 1864 
Andh Pra 448 (DB). 

-O. 47, R. 1 — Application of review under S. 36 

(0) (ii). Bengal Money Lenders Act — Dismissal — 
Effect—Cannot operate as res judicata for subsequent 
appeal — Effect oF S 36 (6) (a) (ii) in so far as it re¬ 
lates to decrees specified under Act is to provide an 
amendment of O. 47, Civil P. C. as to the ground of 
review. 1 L R (1951) 1 Cal 563 : A I R 1955 NUC 
(Cal) 1074. 

O. 47, R. 1—Power of Board — Consideration of 
merits—Review ol final order passed without service 
of notices. See Debt Laws — Bengal Agricultural 
Debtors' Act (7 of 1936) (’51) 55 Cal W N 682. 

— O. 47, R, I, Ss. 151 and 152—Decree reopened— 
Non-compliance with S. 3G (2) (e;, Bengal Money 
Lenders a ct (10 of 1946)—It is an error — It cannot 
be remedied by amending decree either under S. 152 
or S. 151, Civil P. C. Proper remedy is by way of 
review of decree or appeal. 56 Cal W N 531 1 90 
CaHL j 298 : AIR 1952 Cal 577 (578, 579) (Pr 7) 

15 (f) Administration of Evacuee Property Act. 

O. 47, R. I — “Review , meaning of — Analogy 
of powers of civil Court given by O. 47, R. 1 to 
powers of authorities acting under S 26, Administra¬ 
tion cf Evacuee Property Act (1959) is not appro¬ 
priate. 64 Bom L R 6S3 : 1963 Mah L J 60 : I L R 
(1963) Born 158 : AIR 1963 Bom 110 (115) (Pr 17). 

“ O. 47, R. 1—Order by the Custodian of Evacuee 
I roperty — Review by successor. See Administra¬ 
tion of Evacuee Property Act (1950), S. 26 (2), A I R 


15 (g). Industrial Disputes Act. 

• —0.47 R. 1 -Applicability—Industrial dispute 

““ Power of appellate tribunal to review its own 
order. See Industrial Disputes Act (1947). S 11 ( 3 ) 
AIR 1958 S C 153. 1 * Ai W 

— °, 47, R. 1 — Power of appellate tribunal to re- 
Y! ew 1 1 . ts , °* n , judgment. See Industrial Disputes 
^AppeUate Tribunal) Act (1950), S. 9 (1) AIR 1955 

16. Review of orders under Art. 226 
of the Constitution. 

* 7 O- 47, R. 1 — Inherent power of High Court to 
review its order under Art. 220 of the Constitution. 

See Ibid, S. 151. AIK 1963 S G 1909. 

~~0. 47, R. 1—Applicability—Order under Art. 228 

c „ ~ Hcvidw maintainable under S. 151. 

See Ibid, S. 114 AIR i960 All 152. 

ii™,' I 7 ’ 1 ~, he Y i ‘T oi 0lder setting aside elec- 

A?t 9 ofi °c Ke n ng fresh elec,i0 , n >" proceedings under 

c iaa i See Representation ol the People Act ( 1951 ) 
S- 102 ( c). AIR 1955 N C C (Assam) 2302 (DB). ' 

~?L 47 V P " 1 n® V * e — Orders in writ proceedings 
Rev.ew hes - Provisions of Civil P C. applicable 
•bee Constitution oi India, Art. 220. A I R 1962 Cal 

777O. 47, R. 1 — Constitution of India, Art. 228 — 
ConaVT e ' 7 , 'f 1 Court hus P°wer to review. See 
230. tU1On ° “ d ' a ’ Art * 22 °- AI1{ 1902 Madh Pra 

7~2‘ 4 ~- R ' l ~ J nhc ent power of review — Order 
directing issue of mandamus — Subsequent change in 


(1908), O. 47, R. 1, Note 15 (e) G3S 

law — Not a case strictly falling for review under 
O. 47, R. I — Writ can be recalled under inherent 
power. See Constitution of India, Art 226. AIR 
1960 Mad 177. 

O. 47 R. 1—Applicability—Order on application 
for issue of writ of errtirran — If subject to review. 
See Constitution of India (1950), Ait. 226. AIR 1953 
Mad 39 (DB). 

O. 47, R. 1—Applicability- Orders passed under 
Art 226- Review'of — Maintainability. See Cor stitu- 
tion of India, Art. 226. A I R 195 Manipur 39. 

— O. 47. R. 1—Applicability — Quasi-judicial pro¬ 
ceedings—Review'. See Constitution of India, Art. 226. 
AIR J958 Raj 56 (DR). 


17. Review’ petition by minor. 

O, 47, R. 1; O. 32, R, 7, S. 151 - Compromise 
recorded when one of paities was minor — No have 
obtained—Application under S. 15] to set aside order 
recording compromise can be treated as application 
for review. 

The question whether an application made under 
S. 151 of C. P. Code could or could not he converted 
into an application for review under O 47 R. 1 of 
the Code d ep^nds upon the circumstance of each 
case. Where the order recording the compromise wa^ 
obviously erroneous as it contravened the provisions 
of O. 32, R. 7 of the Code and application to «et aside 
the compromise was made within one month of the 
order recording the compromise, i-i other words, 
within the period of limitation allowed for an appli¬ 
cation for review, the application should be treated 
as one under O. 47, R I, even though it w r as in terms 
under S. 151. Order 47, R. 1 is wide err ugh to cover 
a case of correction of this nature. The only impedi¬ 
ment in treating tins application as an applicatio > for 
review is the lack of payment of necessary court fee 
which can he demanded and made good at any stage 
of the proceedings. 12 I and K LR 50: AIR 1954 
J & K 31 (31, 32) (Pt B) (Pr 7). 

18. Consent decree. 

~ O. 47, R. 1 — Mistake or error apparent on face 
of record—Consent decree. 

Where the Court recorded -he consent order under 
the mistaken impression that all parties and lawyers 
w'ere present and had consented to the terms of the 
compromise though as a matter of fact the petitioners 
were not present and had not consented to that com¬ 
promise nor then they had any lawyer who could 
represent them or consent to 'that compromise on 
their behalf, there is a mistake or errer apparent on 
the face of the record and an application for review 
is maintainable, 10 Ind Cas 894 (Cal) and I LR9 All 
61 (FB) and AIR 1935 P C 1 19, Rel on; MR 1922 P C 
112 and I L R 13 Cal 62, Disting AIR 1958 Pat 521 
(524) (Pt A) (Pr 9). 


19. Ex parte decrees and orders of dismissal 
for default. 


47, R. 7, S. 152; O. 6, R. 17 — Application for 
additional w ritten statement Application allowed 
without hearing opposite party—Review Jurisdic¬ 
tion and power of Court. 


vviiere me pennon 


. flaying iui pcnill>MUn lO put 

m an additional w-ritten statement was put in alom- 
with the written statement and although it w’as 
accepted, there was no hearing, nor was the petition 
or the additional written statement shown to the 
other side; 


Held, in the circumstances, that it was in substance 
an ex parte order even though it dir not state so As 
an ex parte order it wouIJ be subject to just excep 
tions by the other side and w he/, the pLintifis 6 n 
getting a copy of it objected to the Older ai d on 
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hpring them their objections were allowed, no defect 
of jurisdiction had crept into the order. The Court 
had, in these circumstances, power to vacate the 
order. I L R 32 Cal 253 (FB), Foil. I L R (1955) 7 

Assam 430 : AIR 1956 Assam 79 (80) (Pt B) (Pr 6) 
(DB). 

“O. 47, R. 1 Petition by respondent in pending 
suit — Objections put in by appellant — Presiding 
olhcer not present—Sheristadar directing that case be 
put up on certain date for orders—Direction not inti¬ 
mated to respondent—Respondent absent on such 
date -— Petition dismissed for default — Order of dis- 
■rnissal held was illegal and could be reviewed. See 
Ibid, O. 9, R. 8. AIR 1950 Assam 47 (DB). 

t 9*1 ^\ R* 1 — Suit for ejectment of tenant — 
Invalid order under S. 14 (4) of West Bengal Premises 
Rent Control Temporary Provisions Act (17 of 1950) 

. ^ x parte decree passed due to absence of defendant 
induced by invalid order — Failure of defendant to 
apply under O. 9, R. 13, Civil P. C., is no bar to his 
applying for review of the decree which was bad on 
Che face of it. (’57) 61 Cal W N 949. 


r) 47, R. 1—Setting aside ex parte decree. 

A petition for review of an ex parte decree is not 
^ merely on the ground of there being 

sufficient reason for the defendant’s non-appsarance 
owing to his illness on the date of the hearing. A I R 

A 9 ri 2 !?o9 t 11 ?’ FolL; Mad 293, Rel.on; 

A I R1 ^4 k a A 825 i Dibtiu K* IhR (1953) Madh B 
3oS : AIR 1954 Madh B 3 (3, 4) (Pt A) (Pr 3). 


:-P* 47, R. 1 — Suit dismissed against defendant 1 

but decreed against ex parte defendants —Application 
by defendant 1 that the suit be dismissed against 
cx parte defendants also should be one for review 
and not under Ss. 151 and 152. See Ibid, S. 151. AIR 
1950 Mad 634 (DB). 


O. 47, R. 1 Ex parte order dismissing execution 
—Review lies. : 1957 B L J R 201 : I L R 36 Pat 323 : 
AIR 1957 Pat 575 (586) (Pt J) (Pr 13) (DB). 

[Overruled on another point in AIR 1958 Pat 630 

<F8).] 


® O. 47, R. 1 — Appeal dismissed for default of 
payment of court-fee — Application for restoration 
under S. 15L is not competent—Remedy is by review. 
ATR 1950 Pat 358, Overruled. See Ibid, S. 151. AIR 
1955 Pat 370 (IB). 

O. 47, R. 1 Appellate decree dependent on pay- 
ment of court-fee—Default in payment of court-fee— 
Effect — Suit cannot be restored — Proper remedy is 
review or appeal. See Ibid, O. 7, R. 11. AIR 1955 
N U C (Pat) 3242 (DB). 

~—O. 47, R. 1—Application for restoration of appeal 
after limitation cannot be treated as one for review. 
See Ibid, O 41 R. 19. AIR 1954 Pat 163 (DB). 


-O. 47, R. 1 — An application for review is com¬ 
petent even though the applicant had not taken 
recourse to O. 41, R. 18 for readmission of the appeal. 
1 Pepsu L R 212, Foil. ILR (1953) Patiala 180: AIR 
1954 Pepsu 27 (28) (Pt B) (Pr 3). 

-O. 47, R. 1 — Order striking off execution of 

decree as time barred in absence of decree-holder — 
Application for review of order also dismissed for 
failure to pay process fee — Second application for 
review pra>ing for revival of previous review—Proper 
order to pass is to revive the first review application 
and not to revive the execution case itself without 
considering whether it was time-barred or not. AIR 
1965 Tripura 10 (11, 12) (Pt A) (Prs 7 to 9). 


21* limitation. 


“7 47, R. 1 - Mistake or error apparent on face 

of record— (Travancore Civil Courts Guide. R. 3051 
—Limitation Act (1908), Art. 164). 9 

Provisions of R. 305, Travancore Civil Courts 
Guide, are mandatory—Court passing ex parte decree 
against one of the defendants on date fixed for return 
of summons to another defendant under misapprehen¬ 
sion that it was date fixed under the Civil Courts 
Guide — Court is under a duty to restore suit to file 
when mistake is pointed out—Appropriate remedy in 
such a case is an application for review on the ground 
of error apparent on record or mistake of Court— 
Since pirty is not responsible for error period of 
limitation fixed for review applications cannot be 
applied in the case. 1953 Ker L T 485 : AIR 1953 
Trav. Co 567 (570) (Pt Bj (Pr 14). 

22. Couit-fees. 


9. 4/, R. 1 Court.fee—Review of order under 
O. 23, R. 3 — Court-fee payable — Court-fees Act 
(1870), Scb. 2, Art. 1 and Scb. 1, Arts. 4 and 5. 

Schedule 2, Art. 1 of the Court-fees Act is applic¬ 
able for the purpose of levying court-fee on an ap¬ 
plication for review of an order passed under O. 23, 
R. 3 of the Civil P. C , Arts. 4 and 5 of Sch. I of the 
Court fees Act have no application to such a case. 
AIR 1957 Pat 143, Foil. 1959 Nag L J (Notes) 44. 

--O. 47, R. 1—Revie w application — Is a proceed¬ 
ing connected with suit — Pauper plaintiff need not 

pay court-fee on it. See Ibid, O. 33, R. 8. AIR 1964 
Orissa 94. 


O. 47, R. 1 — Order recording compromise — 
Review—Court-fee. See Court-fees Act (1870), Sch. 1, 
Art. 4. AIR 1957 Fat 143. 


23. ‘To the Court which passed the decree/ 

-O. 47, R. 1 — Application to be presented to 

Judge. 

An application for review of judgment should be 
presented to the presiding officer and not to the Mun- 
sarim. 12 All 57, Ref. Observations of Bhargava J., in 
AIR 1951 All 568, held obiter and diss. from. 1954 
All L J 512 : A I R 1955 All 126 (Pr 8). 

- ~0. 47, R ; 1—Scope— Order passed without consi¬ 
dering applicability of O. 9, R. 13, Proviso — If can 
be reviewed even by successor Judge. 

Where a relevant provision of law, in this instance 
O. 9, R. 13, Proviso, has not been considered at the 
time of passing an order, such an order can be re¬ 
viewed, if necessary, by the Judge who passes that 
order or by his successor. AIR 1949 F C 106, Bel. on. 
1960 Nag L J 343 : I L R (1961) Bom 169 s 62 Bom 
L R 722 : AIR 1960 Bom 485 (486) (Pt A) (Pr 3). 

-O. 47, R. 1 —Review by ?>uccessor-in office—W hen 

permissible — Mistake of law apparent on face of 
record—Review b\ successor is permissible. See Ibid, 

O. 47, R. 2. AIR 1957 Orissa 230. 

-O. 47, R. 1; O. 45, R. 2 —Applicability— Remand 

of case on appeal — Decision after remand contrary 
to decision of appellate Court — Error apparent on 
the face of the record—Review by successor Judge- 
Competency. 

Where a Court, after remand by the appellate Courti 
decides a suit or proceeding by an order which goes 
against the decision or direction of the appellate 
Court contained in the order of remand, it must be 
said that there is an error apparent on the face, and 
as such a successor Judge would be competent to 
review the decision or or ier under O. 45, H. 2, Caw 

P. C. AIR 1951 Trav- o 22 (23) (Ft A) (Pr 4) (DB)- 


20. Judgment in Letters Patent appeals. 

O. 47, R. 1—Letters Patent appeal—Decision in— 
Review against. See Ibid, S. 114. 1957 M P L J 811. 


24. Appeal by one party— Review applica¬ 
tion by another—Cl. (2). 

-0.47, R. 1, sub-rr. (1) and (2)-Scope of—Plain- 

tiff's suit partly decreed and partly dismiss 
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Defendant’s appeal in so far as decree against him 
— Review application by plaintiff after appeal is 
disposed of — Whether maintainable. 


Sub-rule ( 1 ) of R. 1 of O, 47, Civil P. C., confers a 
right upon a litigant to present an application for 
review. Sub-rule (2) applies to a case where a party 
has not himself appealed against any portion of the 
judgment of the trial Court. Such a party is not pre¬ 
cluded from seeking the remedy provided under sub¬ 
rule ( 2 ) by the pendency of an appeal by one of the 
parties except where the ground of such appeal is 
common to the appeal and the review petition or 
when beiDg the re.pondent in that appeal he could 
present to the appellate Court the case on which he 
seeks review. If the two latter conditions are satisfied 
the pendency of an app?al preferred by one of the 
parties does not disable him from invoking sub-r. ( 2 ). 

This rule does not set any time-limit for the disposal 
of the application under sub-r. (2) A party who has 
not hied an appeal (against a portion of the judg¬ 
ment) could tile a review petition notwithstanding 
Che pendency of an appeal preferred by one of the 
parties and could pursue it though the appeal filed 
uy the other party has been disposed of and the judg¬ 
ment of the appellate Court has become final so far 
as it nears on that part of the decree under appeal, 
d he instant case falls within the purview of sub- 
r. (2). AIR 1917 Cal 418, Rel. on. 

The ruling based on the wording of Cl. (2) ot 
column 3 of the present Art. 182 of the Limitation 
no analogy in the instant case. (1902) I L R 

Two courses are open to the Court which grants 
review, either to rehear the case at once or to make 
such orders in regard to the rehearing as the circum¬ 
stances require. I L R (I960) 1 Andh Rra 25 , (1959) 

fits'3 *d) j^B)' : A 1 R 1960 AntJh ITa 81 (82, S3) 


,?• 4 7’ R - 1 (2) — Appeal by one party — Revie 
application by another. 

'T® re on ( e of th e Parties has Sled an appeal makii 

another party respondent and the latter cannot or 

sent to the appellate Court the case on which it ai 

plies for review without itself 6ling ail appeal tl 

application tor review is maintainable AIK iq=:-i p. 
208 (209) (Pt C) (Pr 4). ‘ Alii 19o3 P. 

25. Appeal. 

fZ' R * granting review by lower ai 

| Co«>-Appal against allowedly sing 
Judge of High Court-Letters Patent appeal n, 

maintainable Without leave of single fudue St 

Letters Patent (Mad.), Cl. 15. (1959) 2 Andh W 

a O-R> 1 — New decree passed on review- 
Appeal from original decree which is superseded 
nicompetent and not from new decree. AIR 1919 Na 

ior-w j"i' , 1965 ,ab L 1 1: ,9fi5 M P L J 211 ; AI 
196o Madh Pra 185 (1SS) (Pt B) (Pr 4) DB). 

•—O- 47, R. 1 — Appealability — Order by R. T t 
See MnPn aP v k Ca i i0U ,0r rev 'ew App.-al does net'll 

IIT'VdbR Veh ‘ C 65 ACt (1930) ’ S - A l R 1957 Pi 

26. Revision. 

i~°' 47, R- 1 — failure to exircise iurisdiction- 

oJiHA aPP3rent ° n . ,ace . of record - Order njectin 
review peti ion — Interference in revision Ste Ibi( 

5- 115 AIR 1981 Andh Pra 502. K 

oThid'do 47 1 r,° nl n r rcview on groun 

\ Mi io* , o a ' R * Revlslon lltiS - See Ibid, S. Ill 
AIR 19o2 Assam 25 (DB). 

" 47. R. 1 ;S 115—Review application dismiss 

Revision 601 ^ V ‘ CW that Court had 110 po ' vcr t0 so- 


\\ here the trial Judge in an application for review 
ot tae original orchr passed by his predecessor 
erroneously holds that it has no powtr to review the 
order although it was illegal, in revision the High 
Court cannot set aside the order passed unless it 
agrees with the view taken by the lower Court that 
the original ordei was contrary to law, although it 
hoids that the order could have been reviewed. ILR 
a96T) Bom 169 i 1960 Nag L J 3 i3 » 62 Bom L R 
'22 : AIR 1960 Bom 485 (486) (Pt B) (Pr 4 ). 

™°-47, R* 1 “Application under 0.47. R. 1 to 
High Court to review its order declining to pass an 
Older in revision held one to dispose of a revision on 
merits and hence not barred. See Ibid, S. 115 AIR 
19 d 4 Him Pra 28. 


47, Rr. 1 and / and S. 115 — Order 
application for review—Revision does not 
Court has exercised juiisdiction erroneous 
1955 NUC (Madh B) 4870. 


rejecting 
lie unless 

ly. A I R 


O. 47, R. 1 Procedure for hearing of appeal 
jf r ^ 1 °', Madhya Bharat Sthan Niyantran 
\ idhan (1950; governed by Civil P. C.—Order refus¬ 
ing to entertain application under O 47 R. 1 and 
O. 41, h 21, Civil P. C. by District Judge even 
though he had juiisdiction to entertain it — Order is 
open to revision AIR 1955 N U C (Madh B) 4320, 

“O. 4/, R. 1 Extrcise of power depending on 
existence of certain conditions — Non existence of 
requisite conditions Power exercise ! — suit disposed 
of under O. 10 , It. 4 ( 2 i Conditions requisite absent 
—Review application filed and dismissed — Order is 
revisable. See Ibid, S. 115 (b). (1961) M P L J 
(Notes) 243. 


O. 47, R. 1 — Order rejecting 
Revision—Interference—Error a 
record. See Ibid, O 22, R. 4. 
(Notes) 228. 


review application 
poarent on face of 
1960 M P L j 


O. 47, Rr. 1 , 4, 7 and S. 115 — Appellate Court’s 
povi ei Lower Court granting leview accenting 
evidence without strict proof — Lower appellate 
Court can enquire into sufficiency ot evidence ac¬ 
cepted — Lower appellate Court gi ing reason for 

holding evidence insufficient-There is no case for 
interference. 

Order 47, R. 4 (2) requires that there must he proof 
hat the new matter or evidence was not within the 
knowledge of the applicant. W here the lower Court 
accepts evidence at its face value without proper 
scrutiny, the lower appellate Court can enquire into 
Uie sutheien y of tIie evidence accepted by ihe lower 
Court A’here the lower appellate Court gives reasons 
lor holding that there was no strict {.root there is no 
illegality or material irregularity in exercise of its 

£ r li d ;? tion anR fh'gh Court will not interfere. 
C. R. No. 3L 146, Foil. 1952 Nag L J (Notes) 144. 






* - --in xwiina yauuuiis 

Preliminary decree On taking accounts certain 
amount found due from co-sharer—Erroneous order 
asking plaintiff to deposit Court-fee before final decree 
-Order set aside on application by plaiutiff-Second 
order recalling it as without jurisdiction - Revision 
against second order —On er held amounted to refusal 
to exercise jurisdiction to review the erroneous order 
~, r .'A r - Set nT 0 n ' revision - See Ibid, S. 115. AIR 

1964 Orissa 94. 


r i r .. wi uii/i auuareui Oi 

lace of record-Refusing leave to pleader to wiihdrav 
-Revision. See Ibid. S. 115. AIR 1956 Pai 113 . 

—O. 47, R. 1 — In which no appeal lies' - Orde 
rejecting application for review—Revision. AIR 197 ' 

Sni 3 . SeeIbki ’ S - 115 ' A « 195 < 
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--O. 47, B. 1,0. 9, R. 9, S. 115 — Plaintiff not in¬ 
formed of date of hearing — Dismissal for default— 
Review application lies under O. 47, R 1 — Review 
application net entertained—Revision on payment of 
requisite court fee is enteitainable. AIR 1955 N U C 
(Raj) 21S6. 

ORDER 47, RULE 2 

O 47, R. 2 Application under Power of succes¬ 
sor* ici-office to decide. See Panchayats—U. P. Pincha- 
yat Raj Pules (L947), R. 25 (1). 1958 All L J 467. 

-0.47, R 2 —Review application—Presentation 
to Munsarim, if proper. 

An application for review addressed to the judge 
who passed the decree but presented to the Munsarim 
of ihe Court anr put up by the la*ter before the Judge 
cannot be sai l to be not properly presented by virtue 
of O 47, R. 2 : ILR 12 All 57, Dbst. 1951 All W R 
(HC) 151 ; 1952 All L J 111 : AIR 1951 All 568 (569) 
(Pt A) (Pr 6). 

-O. 47, R. 2—’‘Decree” — Meaning of — Decree 

not to include papers on record Judge not consi¬ 
dering document on record — Fact not to amount to 
clerical or arithmetical mistake or error apparent on 
face ot decree* 

The worn ‘decree’ in Rule 2 cannot inciuJe the 
judgment or the other papers on the record. Hence 
the allegation that a Judge did not take into conside¬ 
ration a p ece of evidence which was on the record 
cannot he to be a ‘ clerical or arithmetical mis¬ 

take or err r apparent on the face ( f the decree.” 
1949 All LJ 530:1950 AH VV R 14 : ILR (1950) 
All 1210 AIR 1950 All 160 (161) (Pt A) (Pr 3) (DR). 

-O. 47, R. 2—‘ Cler cal . . . decree”—Meaning of 

— Judge not considering piece of evidence on record 
—Fact not to amount to clerical or arithmetical mis¬ 
take or error apparent on face of decree. 

The uggesdon that the Judge had not considered a 
material piece of evidei ce on the record is neither a 
clerical nor arithmetical mistake nor an e ror apparent 
on the fac of the or cr< e. 1949 All L I 530 : 1950 All 
VV R 14 : ILR (1950) All 1210 : AIR 1950 All 160 
(161, 162) (Pt B) (Pr 4) (DB). 

--O.47, Rr. 2, 4,7, S. 115 and O. 43, R 1 (w) —Com¬ 
posite ord. r framing review and rehearing case— 
Legality — Appeal—Revision. 

The provisions of O. 43, R. 1 (vv), C. P. Code are to 
here..' subject to the provisions of O. 47 and an 
order gra ting a review can be appealed against only 
on one of the grounds set out in O. 47, R. 7. 

Whi ie in a re\ iew petition the requirements of R. 2 
are .satisfied and the mandatory provisions of proviso 
(a) to R. 4 of giving notice are complied with, mere 
omissio. to piss a formal order making the rule ab¬ 
solute would not attract llie provisions of P. 7 for the 
simple reason that there was no contravention of 
Cls. (a) and (b) of R. 7. No appeal is therefore com¬ 
petent from the order under O. 43, R. 1 (w), C. P. 
Code. 

The passing of a composite order, of granting the 
review arid forthwith rehearing the case is a mere 
irregulaiity and cannot b • said to be an illegality or 
material irregularity in the exercise of jurisdiction. 
There is therefore no scop j for treating the appeal as 
a revision. 1958 Andh L T 822 : AIR 1959 Andh Pra 
305 006) (Prs 3, 4) (DB). 

-O. 47, R. 2—'pplicability to Pevenue Courts— 

Effect of special provisions — (Hyderabad Land Re¬ 
venue Act (8 of 131" F), S. 166)—(Hyderabad Office 
Order No. 24 of 1354-F) —(Hyderabad Office Order 
No. 29 of 1357-F). 

Under S. 5, C. P. Code the C. P. Code applies only 
when the Rent, i. e.. Revenue Vets are silent and if 
the C. P. Code is to be excluded further, the Govern¬ 


ment should notify in the Government Gazette the 
subjects which it desires to be excluded. 38 Cal 832 
and 9 Cal 295 (PC), Rel. on. 

Thus when definite provisions like the Office Orders, 
Nos. 24 and 29 and S. 160, Land Revenue Act, 1317-F, 
make specific provisions on the subject of review, evi¬ 
dently they will have to be given effect to and O. 47, 
R. 2, C. P. Code, will not apply. 

Held, on facts that on the abolition of the post of 
the D. G. R. the admission ot the review by the Senior 
Member of the Board of Revenue and its decision by 
the Revenue Minister was fully allowed by the Re¬ 
venue laws and S. 5, C. P. Code did not stand in the 
way. ILR (1956) Hyd 1 : AIR 1956 Hyd 164 (165, 
166) (Pt A) (Pr 6) (DB). 

O. 47, R. 2—Successor — Judicial Commissioner, 
Manipur, cannot be said to be successor of former 
Chief Court of Manipur. AIR 1952 Manipur 1(1) 
(Pt A) (Pr 3). 


-O 47, R. 2 — Decision in appeal by (he Judge of 

the Chief Court of the State ot Manipur — Applica¬ 
tion for review by the L Rs. of the respondent made 
to the J. C of the mw Court —Maintainability — 
Ground of decree being against a dead respondent 

The petitioners in the review petition are the L- 
Rs. of ihe re spondent who was dead at (he time of 
the decision in the appea’. The appeal was decided 
by a Judge of the then Chief Couit of the State of 
Manipur which was abolishes and the pending cases 
theretrorn transferred to the Court of J. C. ot Mani¬ 
pur constituted by the Governor General. 

Held, that (1) the Judicial Commissioner was not 
the successor to the Judge of the former Chief Court 
of Manipur State in the said circumstances. 

(2) The petitioners are not agg ieved persons under 
O. 47, R. 2, C. P. Code, as the dtcree in appeal against 
a’dead respondent may not be binding on them and 
they may take th objection in execution proceedings 
or tile a separate Suit for annulment of the same. AIR 
1952 Manipur 1 (2) (Ft B) (Pr 4). 

——O. 47, R. 2 —Next friend having adverse interest 
—Application for revival of suit. See Ibid, O. 32, 
R. 4. AIR 1956 Nag 215 (DB). 


-O. 47, R. 2 — Scope — Review by successor-in- 

• w % ■ t • . i i ^ m m i i* 1 __ _ A. 


vy | JL i j 111 dJ U V V ^ V 11V T . V TT ^ J U v - 

office—When permissible—Mistake of law apparent 
on face of record — Review by successor — Permis¬ 
sibility. 

Order 47, R. 1 read with R. 2 leads to the following 
conclusion, viz., where a decree is passed by a Judge 
of the High Court the application for review of the 
decree may be made to that Judge or f o the successor- 
in-office whatever may be the ground on which the 
review is sought for. But where a decree is passed b> 
a Judge other than a High Court Judge, the applica¬ 
tion for review of a decree may be made to the Judge 
who delivered the judgment or to the successor in¬ 
office, provided the review is’sought on the following 
two grounds, viz , (i) discovery of a new' and impor¬ 
tant matter or evidence; (2) some clerical or arithme- 
tical mistake or error apparent on the face ot tnc 
decree. 

Where the Court passed a decree in favour of the 

plaint'ff by applying law which was not in l° rce ^ 
the date of the transaction and the error was appar 
on the face of the record. Held, that the successor or 
Judge who passed the decre- could review thequag 
merit under O. 47, R 2 read with R. 1. 23 Cu 
425 : AIR 1957 Orissa 230 (231) (Pr 5). 

-O. 47, Rr. 2, 7 (1) (a)—Contravention of R. 2. 

It cannot be contended that an application for re- 

view contravenes provisions or 0. 4i, H. ** F 
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because each one of the facts on which the review is 
granted by the successor was p.ot stated in the appli¬ 
cation which was presented to the Judge who ordered 
the notice under Rule 4, sub-r (2), proviso (a) of O. 47 
to be issued I L R (1953) Tatiala 180 : A I R 1954 
Pepsu 27 (25) (Pt A) (Pr 2). 

-O. 47, F. 2 — Application for review—Issue of 

notice under O. 47, R. 4 ( 2 ), Proviso (a) in presence of 
pleader—Presumption — Refusal to consider applica¬ 
tion on merits by successor on ground of improper 
notice — Revision — Evidence Act (1872), S. 114. See 
ibid, S. 115. AIR 1954 Raj 23. 


--O. 47, R. 2—“Disposed of”—Meaning of —Abro¬ 
gation of Rule by Ordinance 40 of 1949— Review of 
order of Ijlas-i-Khas—No notice issued —Disposal by 
High Court—(Rajasthan Appeals and Petitions (Dis¬ 
continuance Ordinance (40 of 1949), (as amended 
by Ordinance 12 of 1950), Ss. 3 & 4 ). 

The words “disposed of” in 0. 47, R. 2 obviously 
mean disposal on the merits. But S. 4 of Ordinance 40 
of 1949 does not mean that the disposal in every case 
shall be on merits; it only means that the disposal 
shall be according to law. Further, in view of S. 3 of 
the Ordinance, it cannot he said that S. 4 has abro¬ 
gated the provisions of O. 47, R. 2. 

Where, therefore, an application for review of an 
order of the Ijlas-i-Khas remained pending and-no 
notice was issued on this application by Ilis Highness 
before Ordinance 40 of 1949 came into force, 

* Court, as the successor to Ijlas- 

i Khas, could not dispose o{ the application as no 
notice was issued. M. C. No. 7 of 1950 decided on 
b-2-1952 explained and applied. 1952 Faj L W 172 • 

ILR (1952) 2 Raj 314 i AIR 1952 Raj 178 (179) (Ft A) 
(Prs 4, 5) (DB). 


— O. 47, R. 2—Application for review filed befor 
ijlas-i Khas — Notice under O 47, R. 4 ( 2 ) issued b 
Rajasthan High Court High Court as successor t 
Ijlas-i-Khas cannot dispose of application. 

Where an application for review was made to th 
Ijlas i khas (His Highness the Maharaja) of th 
tormer State of Jodh pur, to which O. 47, R. 2 apoliec 
but notice under O. 47, R. 4 (2) proviso (a) was nc 

issued by His Highness the Maharaja but was issue 

by the new High Court of Rajasthan which was th 
successor to the Tjlas i-Khas. 

Held, that the application must be disposed c 
subject to the provisions of O. 47 , P. 2 and the fa: 
a he successor Court was a High Court would n ( 

As the notice was not issued by His Highness th 
lahara a (the fjias-i Khas) who passed the decre 
tne High Court which was the successor to the lilas- 
Khas couM not dispose of this application for revie 

!S 0 0 J .° 0 47 > R - 2 - 1952 Raj L W 169 : I L 
(Pr*4) (DB? J 309 : A 1 R 1952 Raj 134 < 135 ) ( pt ^ 


O. 47, R. 2—Review by successor in office. 

If an application for review is presented before th 

soufht ma 6 th ? ^ 0r PaSSed the decr < 

^ ! reviewed and notice is issued by him, 

^r Pfc i n /° r hlS successor t0 deal with that appl 

urrnnri aild h- K 1 S i Un Vf eS h Sary in such a case that th 
ground which should alone justify the presentatio 

i C T , to _ a succeeding Judge should exis 

} 9 * 4 $ 2 41 ', l L R ( m Trav.Co 905 : A I 

1)04 Trav-Co 226 (229) (Pt E) (Pr 10 ) (DB). 


ORDER 47, RULE 3 

7 —O. 47, R. 3—Application for review -- Copies of 
judgment, decree or order-Filing of, if necessary. 


It depends on the practice of the High Courts whe¬ 
ther copies of the judgment and decree or order are 
to be filed along with the application for review. 

No copies of the judgment and decree or order 
need be filed along with the application for review 
as it is not the practice of the Judicial Commissioner’s 
Court of Bhopal and the petition for review filed 
within time is perfectly competent. 

The provision of S. 12 (2) and (3) are not of any 
help in deciding whether the filing of copies are 
necessary along with the petition as they are attracted 
only w hen the copies are required by law to be so 
filed. 17 All 213 (FB) and A I R 1938 Lah 295 Foil.; 
I L R 4 Bom 414, Ref. AIR 1952 Bhopal 39 (40) 
(Pt A) (Prs 6 , 7). 

O. 47, R. 3—Application for review of judgment, 
decree or order — Need not be accompanied by copy 
of judgment, decree or order in absence of any such 
rule. See Ibid, O. 41, R. 1 . (’56) 9 Sau L R 77. 

ORDER 47, RULE 4 
SYNOPSIS 

(Civil P. C. (1908), O. 47, R. 4 .) 

1 . Rejection of review application. 

2. Grant of review. 

3* Review w ithout notice to the opposite party. 

4. ‘‘Discovery of new matter or evidence”. 

5. “Strict proof”. 

6 . Appeal and revision. 

1. Rejection of review application. 

-O. 47, R. 4 — Application for review rejected 

under O. 47, R. 4 —Art. 182 (3’, Limitation Act is not 
available. See Limitation Act (1908), Art. 182 (3\ 
A I R 1955 N U C (Cal) 1421 (DB). 

-O. 47, R. 4 — Rejection of review — Refund of 

court-f ee. 

The fact that a revie v petition is found to be not 
maintainable will not justify a refund of the deficit 
court.fee paid on it. 1949-2 Mad L J 145 : 1949 
Mad W N 576 : A I R 1950 Mad 50(52) (Pt D) (Pr 5). 

-O. 47, R. 4 (1) — Applicability — Court holding 

that there was good ground for allowing application 
for review — Order on face of it cannot fall under 
sub-rule (1). A I R 1953 Pat 20S (209) (Pt B) (Pr 3). 

2 . Grant of review. 

-O. 47. R. 4 (1) — Grant of application for review 

— No sufficient ground -Frevision if contravened. 

Sub-rule ( 1 ) of R. 4 cannot be interpreted to mean 
that its provision is contravened if the Court grants 
the application though there is no sufficient ground 
for a review. Whether there is no such ground must 
appear to the Court which hears the application. If 
the Court considers that the application should be 
granted the case falls under sub-rule ( 2 \ 1951 RD 
169 : 1951 All W R (Rev) 149. 

-O. 47, R. 4 — Power of review is creature of 

statute and is not within power of an officer or Court. 
See Houses and Rents — Orissa House Rent Control 
Act (31 of 1958), S. 7 (1) (iv). I L R (1965) Cut 574. 

3. Review without notice to the 
opposite party. 

-O. 47, R. 4, O. 20 , R. 3, O. 41, R. 30, S. 152- 

U. P. Revenue Court Manual, R. 170 — Power 
alter order. 

M, a member of Board of Revenue purporting to 
dismiss appeal before him by his own judgment but 
referiing case to his colleague R only with object to 
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overrule previous decision of the Board—R, however, 
differing with M and agreeing with previous decision 
of the board — Thereupon M, instead of dismissing 
appeal, allowing it without giving any party oppor¬ 
tunity to be heard again — Held, that M did not pur¬ 
port to act either under S. 152 or under O. 47, R. 4 — 
O. 20, R. } therefore took away from him jurisdiction 
to alter his previous order of dismissal—O. 41, R. 30 
also did not permit him to alter judgment — His sub¬ 
sequent order allowing appeal was therefore without 
jurisdiction and liable to be quashed. 

(Provisions of O. 20, R. 3 and O. 41, R. 30 com¬ 
pared). AIR 1947 All 211, Rel. on. AIR 1955 
N U C (All) 3553. 

-O. 47, R. 4 and O. 41, R. 11 — Common judg¬ 
ment in two connected suits — Admission ot on 
second appeal and dismissal of another — Admission 
of review application without notice — Scope and 
effect. 

On a reading of the provisions of O. 47, R. 4 of the 
Civil P C. (5 of 190S), it seems that the issue of pre¬ 
vious notice to the opposite party, namely the person 
interested in upholding the order sought to be 
reviewed is a condition for the exercise of jurisdiction 
by the Court to grant review. But non-compliance 
with Proviso to R. 4 regarding notice would be a 
jurisdictional error and not a defect of utter lack of 
jurisdiction or total absence of initial jurisdiction, 
which alone would render the order passed a nullity. 
Whatever phraseology is adopted to describe an order 
granting review without notice to the opposite party 
—whether it is called illegal, or irregular or null and 
void—the position of the person affected by the order 
is cleaT. lie need not tile any independent applica¬ 
tion of his own to have the order in the review appli¬ 
cation set aside. The order would not, of course, 
bind him. He can either prefer an appeal from that 
order or object to it at the subsequent stages of the 
proceedings as provided for under O. 47, R. 7. That 
enacts that an order granting an application may be 
objected to on the ground that the order was in con¬ 
travention of R. 4. On such objection being raised, 
the order granting review cannot be relied upon by 
the person who succeeded in getting that order. 
Therefore, the order granting review oi the previous 
order of dismissal under O. 41, R. 11 of the Code, 
would not bind the respondents in this appeal and 
they must succeed in the objection raised by them 
that the said order being repugnant to R. 4 should 
not be treated as valid and operative. I L R (1964) 1 
Mad 422 : (1964) 2 Mad L J 339. 

-O- 47, R. 4 — Review without notice to opposite 

party. 

It is necessary that notice of application for review 
should be given to the opposite party before granting 
review application, otherwise the order granting 
review will be a nullity. Case law relied on. AIR 
1953 Manipur 1 (Pt A) (Pr 3). 

-O. 47, R. 4, Cl. 2 (a) and O. 50, R. 1-Small 

Cause Court allowing application for review when 
no notice was given to opposite partv— Requirement 
of notice under O. 47, R. 4 is mandatory and O. 47, 
R. 4 is applicable to Court of Small Causes-Opposite 
party can move High Court aeainst such illegal 
review order even after final order in suit is passed 
by Small Cause Court — Provincial Small Cause 
Courts Act (1887), S. 25. 

Where the Small Cause Court granted the applica¬ 
tion for review of its order without notice to the 
opposite party : 

Held, that the requirement of O. 47, R. 4 of the 
Code is mandatory and this provision of law is appli¬ 
cable to Court of Small Causes. There is no bar to 
the opposite party agitating this question as against 


the final order passed in the suit itself. The whole 
record of the case is before the High Court, and if it 
is found that the order granting review was not i» 
accordance with law, the High Court can set aside 
that order, acting under S. 25 of the Small Cause 
Courts Act. ATR 1965 Pat 219 (219, 220) (Pr 2). 

* 7 —O. 47, R. 4— Review without notice to the oppo* 
site party. 

Pauper application dismissed—Restoration—Even 
if Court thought that the application was not for 
an order allowing the applicant to pay court-fee 
but for the review of the previous order it was incum¬ 
bent upon him under the law to issue notice before 
passing any final order on that application for review. 
AIR 1922 Pat 281, Foil. AIR 1922 Cal 234 Disting. 
1953 B L J R 485 : A I R 1954 Pat 170 (172) (Pt B> 
(Pr 7) (DB). 

4. ‘‘Discovery of new matter or evidence.” 

•—O. 47, Rr. 4, 7 and 1—Order granting review 
on grounds other tTan those mentioned in provisos* 
to O. 47, R. 4 (2)—No appeal lies. 69 Mad L W 
(Andhra) 50, Overruled M. Agaiab v. Mohd. Abdul 
Kareem, I960 Andh L T 835 : (1960) 2 Andh W R 
416 ; AIR 1961 Andh Pra 201 (204, 205, 208) (Pt E> 
(Prs 22, 26, 27, 28, 57) (FB). 

- 7 —O. 47, Rr. 4 and 7— Appeal—Right of — If con* 
fined to ground of discovery of new material or 
evidence. 

Clause (b) of O. 47, R. 4 ( 2 ) is in general terms and 
is not limited only to the matters mentioned in the 
proviso. The only import of the proviso is that if the 
ground put forward for review is that mentioned in 
Cl. (b) of the proviso unless the conditions stated 
therein are satisfied, review should not be granted. 
Hence an appeal lies against every order allowing an 
application for review under O. 47, and is not con¬ 
fined only to the ground of discovery of new material 
or evidence. 69 Mad L W (Andhra) 50. 

[Overruled in AIR 1961 Andh Pra 201 (FB).] 

—O. 47, R. 4 (2) (b)—Construction — Proof of due 
diligence—Necessity. 

It is true that Cl. (b) of O. 47, R. 4 sub-r. (2) does 
not mention the words, ‘after the exercise of due 
diligence/ But this does not justify the conclusion 
that the bar of the proviso in Cl. (b) disappears as 
soon as it is proved that the new matter was not 
within the party’s knowledge or could not be pro¬ 
duced without proof that this was so in spite of the 
exercise of due diligence. Although the words, ‘after 
the exercise of due diligence’ appearing in R. 1 of 
O. 47, have not been repeated in Cl. (b) of sub*r. (2) 
of R. 4 of O. 47, they have to be read into Cl. (b) by 
implication as otherwise the requirement of the exer¬ 
cise of due diligence in R. 1 becomes nugatory. AIR 
1920 Cal 467, Rel. on. AIR 1940 Cai 530, Disting, 

ILR (1959) 1 Cal 443 : 1958 Cal LI 356 : 63 CaJ 
VV N 201 : AIR 1959 Cal 150 (152, 153) (Pt A) 

(Pr 9) (DB). 

5. “Strict proof.” 

-O. 47, F. 4, (2) (b) —“Strict proof”-Meaning of. 

The phrase “staict proof” does Dot refer to the 
sufficiency of proof, but only to the fact that forma 
proof is required derived from anything which may 
serve directly to convince a Court and has been 
brought before the Court in legal form and in com¬ 
pliance with the requirement ol the law °f evidence. 

AIR 1939 Mad 289, Foil. 1951 R D 169 : 1951 Al\ R 
Rev 149. . . 

6 . Appeal and revision. 

-O. 47, R. 4 — Failure to exercise jurisdiction— 

Error apparent on face of record Order reje 
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review petition — Interference in revision. See Ibid. 
S. 115. AIR 1961 Ardh Pra 502. 

-O. 47, R 4 — Composite order granting review 
and rehearing case — Legality — Rules 2 and 4 not 
contravened — No appeal or revision lies. See Ibid, 
0. 47, R. 2. AIR 1959 Andh Pra 305 (DB). 

-O. 47, R. 4— Error apparent on face — Judgment 

against law and establishe 1 practice. See Ibid O. 47, 

R. 1. AIR 1956 Hyd 164 (DB). 

— O 47, Rr. 4, 7 and O 43, R. 1 (w)-S. 619, Flyd. 
Civil P. C. — Scope— If controlled by S. 022, Hyd. 
Civil P. C - O. 43, R. 1 (w) and O. 47, R. 7 should be 
read together — Consequently an appeal against an 
order passed under O 47, R. 4 by which a review 
petition is allowed is subject to the provision of O. 47, 

R. 7. ILR (1951) Hyd 457 : A I R 1951 Hyd 37 (38) 
(Pr 3) (DB). ' 

“7 J?* Rr» 4, 7; O. 43, R. 1 — Appeal from order 
of Commissioner granting review in proceedings 
under U P. Tenancy Act—Board cannot interfere. 
See Tenancy Laws — U. P Tenancy Act (17 of 
1939), Ss. 207 and 271. 1952 R D (BR) 205. 


O* 47, Rr. 4 and 7—Order granting review—Order 
though appealable, revision filed to High Court — 
Appeal against order lying to District Judge — Revi- 
sion is incompetent — Madhya Pradesh Civil Courts 
Act, 1958. See Ibid, S. 115. 196L MPLj (Notes) 213. 

- O. 47, R. 4 — Appellate Court’s power — Lower 
Umrt granting review accepting evidence without 
strict proof - Lower appellate Court can enquire into 
sufficiency of evidence accepted Lower appellate 
Court giving reason for holding evidence insufficient 

1 here is no case tor interference. See Ibid, O 47 
R. 1. 1952 Nag L J (Notes) 144. 


O. 47, R. 4 (2), Proviso (a)— Application for 
review—Issue of notice under O. 47, R. 4 (2), Pro¬ 
viso (a) in presence of Pleader — Presumption —Refusal 
to consi er application on merits by successor on 

Vi^ p c° pe r l - ?' e ~ Rev 1J0n ~^ vj ^ ence Act 
(1872), S. 114. See Ibid, S. llo. AIR 1954 Raj 23. 

ORDER 47, RULE 5 

—O. 47 R. 5 -Applicability-Judicial Member of 
her —E°ffect VenUC apF ° lnled as Administrative Mem- 

VVhere S, who was a Judicial Member of the Board 
o Revenue was relieved of his duties of a Tu Ucisl 

^ er u bef ^ thea PP lic , ation ,f<?r review of an orde! 
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months from the date of the presentation of theappli- 
cahon for review, the prohibition against the other 
Judge or Judges of the Court hearing the review 
petition cannot apply. 1957 M P C 780. 

0.47, R. 5 — Mysore Civil Courts Act 121 of 
1964), S 29 (2) {c) - Original suit valuing less than 
twenty thousand rupees - Appeal arising from such 
■suit, heard and disposed of by High Court before 
appointed day and review application filed Ion" 
aiter appointed day cannnot be called proceeding 
nending within meaning of section-Hence only the 
High Court and not the District Court has jurisdic- 
hon to hear such review application. See My<ore 

?,' V1 i C ,Tno Act(21of 1964) , s -29(2)(c). (1964) 2 

Mys L J 42o. 

” O- 47, R. 5 — Appeal heard by one Bench — Re. 
view heard by different Bench - Order by consent of 
parties is binding. AIR 1955 NUC (Orissa) 5985 (DB) 

T a IT ‘ i'r “Applicability - Application for 
review filed before Registrar who passed order — 

Transfer of Registrar - Joint Registrar, if competent 
to hear review application. See Co-operative Societies 
— Hihar and Orissa Co operative Societies Act tR of 
1935). S. 48(7). 1959 B L J R 298. ( °‘ 


O. 4/, R. 5 — Review — 4ppeal heard by two 
Judges - Review hy one of such Judges and a third 
Judge —Procedure illegal. 

Where an appeal has been heard by two fudges 
and a review against it is heard by ODe of the two 
Judges and a third Judge, and the Judge not parti¬ 
cipating in the hearing of the review is still a mem¬ 
ber of the Court and was not precluded from hearing 
it^by his absence or other similar cause for a period 
of six months next after the application for review 
was presented, such a procedure would he illegal on 
the plain wording of O 47, R. 5. ILR (1960) 10 R a J 
119 : AIR 1960 Raj 72 (76) (Pt C) (Pr IS) (DB). 

® O. 47, R. 5—Attached to the Court. 

Where one of the Judges constituting Full Bench 
which had decided the revision petition was not 
attached to the Court when the review application 
was file 1 and the other two Judges who had ordered 
issue of notice also ceased to continue to be attached 
to the Court. 

Held, that a Full Bench consisting of other three 

Judges was quite competent to hear the review appli 
cation. Narayanan v. Raman, ILR (1953) Trav-Co 
265 : 1953 her L T 216 : AIR 1953 Trav-Co 306 
(307, 308) (Pt A) (Pr 5) (FB). 


1 l ■ --rr—uwvu iui icviCW OI Oil OTYlPr 

Adm^i^hn m M V ' 1S i Gled f an ' d he was appointed as r * 47 > 5 ~ “Continues attached to the 

? 1?1 V 1 N T 1 ’. 61 Board and after the Court ‘ . 


appointment as Administrative Member he had no 
judicial work to perform. 0 

Held, that after the appointment as Administrative 

attache e d 7 C0 VV Ot be said th * S continued to be 

attached to the Court as such and, that beincr the 

position, the provisions of O. 47, R. 5 did not make 

it oohgatory that S should him-elf deal with the 
Sfef for review. 1959 All L J GII • low \|i 

93 (95) (pFa, 2 ( ! P i I 4) R (DB 5 ) 9) 2 A " 173 ’ AIR 1960 A1 > 

M jcSr,„^«VdU- D Can Si b" 
Mhi oU e d r e of e th by ° nC ,° f ' h<3 Ju ?* es si ' tinR alo,le 

iMa Voif 

K?i9^dYp R r 2 ^5 (l963) 2 And, ‘ L T ' 103 - 

O. 47, R. 5 — Applicability. 
to^hn r p the J uc ^ e .^ oes not c °ntinue to be attached 

to the Court or is not available for more than six 


Court.” 

Per Sankaran J. — The mere retention of his lien 
by a Judge as a Judge of the High Court is not wha* 
is contemplated by the expression ‘continues attached 
to the Court’ used in rule 5. Only when the Judge is 
available to perform his normal duties as a Judge can 
it be said that he ‘continues attached to the Court’ 
Narayanan v. Raman, !LR (1953) Trav-Co 265 • lqvi 

Ker L T 216 : AIR 1953 TravXo ,<06 (315) (Pt C' 
(Pr 40) (F3). ' U 

ORDER 47, RULE 7 
SYNOPSIS 

(Civil P. C. (1908), O. 47, R. 7.) 

J. Scope. 

2. Order rejecting review not appealable. 

3. Order granting review, appeal against. 

4. “In contravention of the provisions of rule 4.’ ? 

5. Letters Patent appeal. 

0. Restoration cf review application. 

7. Revision. 
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CIVIL PROCEDURE CODE (1908), O. 47, R. 7. Note 1 


1. Scope. 

-O- 47, R. 7 — Review application allowed by 

Insolvency Judge — Appeal before District Judge — 
Although S. 75 Provincial Insolven:y Act, provi des 
for appeals of this kiiH, disposal of such appeals 
will be governed by O. 47, R. 7, Civil P. C. See 
Provincial Insolvency Act (1920), S. 75. 1964 All L J 
S12. 


contravened — No appeal or revision lies. See Ibid, 
O. 47, R. 2. AIR 1959 Andh Pra 305 (DB). 

-O. 47, R. 7 — Order granting review — Appeal 

against confined to order passed in review—Appellate 
Couit has jurisdiction to interfere with earlier order 
which was not subject matter of appeal. (I960) 1 
Assam L R 82 : AIR 1960 Assam 204 (205) (Pt A) 
(Pr 3) (DB). 


-O. 47, R 7 — S. 622, Iiyd. Civil P. C. — Scope- 

Order allowing review —Appealability—Conditions— 
S. 605 — Scope — If controlled by S. 622. See Ibid, 

O. 43, R. 1 (w). AIR 1951 Hyd 37 (DB). 

2. Order rejecting review not appealable* 

-O 47, R. 7-Decree by lower Court—Application 

for review by aggrieved party dismissed by Court — 
Appeal against decree by such par^y- Order refusing 
review cannot affect powers of appellate Court. AIR 
1963 All 119 (120) (Pt E) (Pr 18). 

•-O. 47. R. 7 — Decree under S. 14, U* P* En¬ 

cumbered Estates Act- Application to amend decree 
after determining liability of co-debtor—Application 
dismissed —Appeal—Debt Laws—U* P. Encumbered 
Estates Act (25 of 193 4), S. 9 (5). 

Where the landlord app’icant is a joint debtor 
along with certain others who have not applied 
under the Encumbered Estates Act it becomes neces¬ 
sary lor a final determination of the liability that 
the Court should consider, in the presence of the 
other joint debtors, what is the total amount due and 
then determine how that liability is to be appor¬ 
tioned between the various debtors. If the liability 
of the landlord applicant is not in question then the 
Special Judge is not really concerned with the other 
debtors who are not before him. It is only because 
the other debtors are joint debtors with the landlord 
applicant that the apportionment becomes necessary. 

One R having filed a suit on a mortgage against L 
and K L filed an application under S. 4 of the En¬ 
cumbered Estates *ct and the suit was stayed. In 
the proceedings before the Special Judge, a decree 
under S. 14 of the Act was passed in favour of R 
and the debt due from L was eventually liquidated. 
While the proceedings, after the passing of the 
decree, were pending before the Collector, R filed an 
application under S. 151 and O. 47, R. 1 of the Civil 

P. C. before the Special Judge to get the decree 
amended after determining the liability of his co¬ 
debtor K. The application was dismissed and the 
question was whether the order of dismissal was 
a ppealable. 

Held, that h aving regard to the provisions of Sec. 
9 (51 of the Encumbered Estates Act, the application 
by R was clearly an application for review and there¬ 
fore, no appeal lay against the order dismissing the 
application. Khurshed Ali Khan v. Ram Saran, AIR 
1950 All 378 (580) (Pr 6) (FB). 

-O. 47, R. 7(1) ~ Order dismissing review — 

Appeal. See Provincial Insolvency Act(1920), S. 5 (1). 
AIR 1920 Trav-Co 49 (DB). 

3. Order granting review, appeal against. 

-O. 47. Rr. 7, 4 and O. 43, R. 1 — Appeal from 

order of Commissioner granting review is proceed¬ 
ing under Act—Board cannot interfere. See Tenancy 
Laws — U. P. Tenancy Act (17 of 1939), Ss. 267 and 
271. 1952 R D (B F) 205. 

-O. 47, R. 7 — Order granting review on ground 

that there is error apparent on face of record — 
Order is not appealable. 1951 All W R (II C) 151 : 
1952 All L J 111 : A I R 1951 All 568 (570) (Pt C) 
(Pr 17). 

-O 47, R. 7 — Composite Older granting review 

and rehearing case — Legality — Rules 2 and 4 not 


-O. 47, R. 7; O 43, R. 1 (w)— Appeal from order 

granting review on ground of apparent error. 

Order 43, R. 1, Cl. (w) which confers a right to 
appeal against an order granting review has to be 
read with R. 7, of 0.47, and so reading it the con¬ 
clusions are irresistible that an order granting a 
review on the ground that there is an error apparent 
on the face of the record or on the ground that there 
are other sufficient reasons to justify it, is not appeal- 
able under 0.43, R. 1 and the only way in which it can 
be assailed is by way of an appeal from the eventual 
decree that may be passed in the case. Case law 
referred. ILR (1955) H>d 98: AIR 1955 Hyd 112 
(113) (Pr 2) (DB), 

9-O. 47, R. 7 — No appeal will lie from an order 

granting review in cases other than those specified in 
R. 7 (a), (b) and (c). See Ibid, O. 43, R. 1 (w). AIR 
1954 Hyd 166 (FB). 


-O. 47, R. 7 (1) (b) — Review allowed on wrong 

conception — Appeal. 

Order 47, R. 7 (l) (b), C. P. Code, provides an 
appeal when a review is admitted in contravention 
of R. 4 of the said order. Rule 4 (1) states that where 
it appears to the Couit that there is no sufficient 
ground for a review, it shall reject the application. 

Where the Couit having said that the decree holder 

was negligent admits the review on a wrong con¬ 
ception as to the necessity for notice before dismissal 
of execution, the order is appealable. 1958 Ker L T 
830 : 1959 Ker L J 508 : AIR 1959 Ker 154 (Pt B) 
(Pr 2) (DB). 


on 


-O. 47, R. 7 - Appeal from decree passed 
ew. 

n appeal lies against the final order passed on 
ew and the order granting review can be ^ttackeci 
merits in such appeal : AIR 1929 Mad 261, Re ■ 
1951 Mad WN 432 : 64 Mad L W 571 : 1951-21 
n Cas 210 : 1951-2 Vlad L J 19 : AIR 1951 Mad 
(929) (Pt B) (Pr3) (DB). 

O. 47, R. 7 - Appeal - Review granted on 

und of error apparent on face of record D 
ot appealable and is not covered by provisions or 

\ See Ibid, O. 43, R. 1 (w). AIR 1953 Pat 208.. 

O. 47, R. 7 —Appeal from order granting review- 

/here an order giants a review and modi ^es \ e 

ree at the same time it is not necessary Pr 
ippeal from the modified decree. An a PP , -r 
order granting review is corn pet en , ent 

er granting a review is set aside, - t0 

ceedings taken under that ?. rc ^, r A T R ^932 Cal 
irded as having been "set aside. MR ^3- 
, Rel. on. 1953 Ker L T 526 : AIR irav 

(442) (Pt B) (Pr 5) (DB). 

“In contravention of the provisions of ru]e 
O. 47, R. 7 — ‘In contravention of the provisi 

,i . Court doe. "if •S’.T'S 

lication where there is vo so ^ n [ t Contravenes 

ew but grants the apphcation, then it Q 47 _ 

I and its order would construing ‘Rule 4' 

7. There is no justification for con g Mad 

). 47, P. 7(1) (Id as confined to p 4 (.^ ^ - 71 . 
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CIVIL PROCEDURE CODE (1908), O. 47, R. 7, Note 4 


1951.21 Com Cas 210 * AIR 1951 Mad 927 (929) 
<Pt A) (Pr 3) (DB). 

-O. 47, R. 7—Contravention of R. 4. 

If the Court does not r» ject the application where 
there is no sufficient ground for jeview but grants the 
application, then it contravenes H. 4. AIR 1951 Mad 
927, Rel. on. 1953 Ker L T 526 : AIR 1953 Trav-Co 
44 L (442) (Pt C) (Pr 6 ) (DB). 

5. Letters Patent appeal. 

• —-O. 47, R. 7 — Letters Patent (Mad), Cl. 15 — 
Scope — Clause prevails over O. 47, R. 7 and other 
provisions of Civil P. C. — Refusal to review an 
order is judgment. See Letters Patent (Mad), Cl. 15. 
AIR 1964 Andh Pi a 162 (FB). 

-O. 47, R. 7 — Order granting review by lower 

appellate Couit — Appeal against allowed by single 
Judge of High Court — Letters Patent appeal not 
maintainable without leave of single Judge. See 
Letters Patent (Mad), Cl. 15. (1959) 2 Andh YV R 554. 
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superior Court. Therefore, the High Court cannot 
review a judgment of an infeiior Court on the ground 
of an error apparent on the face of the record where 
the inferior Court has decided that there was no such 
error and refused to review. I L R 26 All 572; I L R 
31 All 610; ILR 29 All 468, Pef. 1951 R D (IIC) 333: 
1951 All L J 754 : 1952 All YV R (I1C) 47 : AIR 1953 
All 554 (555) (Pr 4). 

O. 47, R. 7 — Statutory provision overlooked in 
passing stay order—Review—Revision. 

Whether the Court overloc king the provisions of 
Kerala Stay of Eviction Proceedings Act passed an 
order staying eviction of a tenant and the order was 
reviewed on application of tlie decree-holder the 
interference by the High Court in revision is uncalled 
for 195S Ker L T 449 : 1958 Ker L j 585 : I L R 
(1958) Kerala 972. 

-O. 47, R. 7 — Order rejecting application for re¬ 
view — Revision does not lie unless Couit has exer¬ 
cised jurisdiction erroneously. See Ibid, O. 47, R 1 
AIR 1955 NUC (Madh Bha) 4870. ’ * 


-O. 47, R. 7 - Order dismissing review — No 

appeal lies — [Letters Patent (Mad.), Cl. 15]. 

An order rejecting an application for review under 

O. 47, R. 1 is not appealable. Cl. 15 of the Letters 
Patent is controlled by O. 47, R. 7 and therefore an 
appeal under Cl. 15 also is not maintainable against 
an order rejecting an application for review of judg¬ 
ment. ILR 9 Mad 253, Foil. 1953 Mad YV N 900 : 
ILR (1954) Mad 336: (1954) 1 Mad L J 100: 67 Mad 
L W 1110 i AIR 1954 Mad 642 (Pr 2) (DB). 

6 . Restoration of review application. 

O. 47, R. 7(2)— Advocate’s negligence — No 
ground for restoration of review application. 

It is, an extremely 1 < galistic view to say that the 
petitioner’s Advocate’s negligence was not a ground 
for the restoration of the review applications dis¬ 
missed for default. ('62) 40 Mys L J 986 (DB). 


7. Revision. 

: “P* ^7, F. /, O. 43, R. 1 (w), S* 115 — Order r< 
>ecting review Appeal — Remedy — Revision. 

The Code does not provide for an appeal again 
retusal of a review. An order rejecting the revie 
may, however, be brought into question in revisioi 
out the scope of revision lies within a very narro' 

compass, for in such a case the applicant has got t 

justify his contention that in the exercise of its juri 
diction the Court of first instance in refusing revie' 
acte 1 illegally or with material irregularity AI 
1957 All 400 (401, 402) (Pt B) (Pr 5). 


O. 47, R. 7 and S. 115—Revision. 

Review passed not sought on the ground that the 
a as an error apparent ou the face olthe record, or 
any event not granted on that ground hut allowed c 
ground that there was sufficient cause -- Opposi 
party s appeal base i on ground of incorrectness 
vhe order and also on the ground rf limitation urge 
oy him in the first Court is Competent-Consequent 
order by appellate Court being one passed with juri 

uichon will not he interfered with in revision on 
for the reasons that it is erroneous on facts or la 

'HPi"7 a L th iQ e C o iS AM°, SeconH a PP eaL 1953 All W 

(2U9 , 2l!V(Prs 3. A 5) L J ° 13 ! A,R 1954 A " 

“ o. 47, R. 7 - Error o n face of record — Low 
Court rejecting application for review - Power 
High Court to interfere. 

The po wer of reviewing a judgment on the grou 
: an apparent error on the face of the record, ve 
.n the Court which has passed the order and not ir 
[Vol. 3.] Fn.D. 41. 


■-O. 47, R. 7 — Review on ground not mentioned 

in O. 47, R. 7 — Revision against order of review See 
Ibid, S. 1)5. AIR 1954 (Vladh B) 3. 


-O. 47, R. 7 — Order granting review — Order 

though appealable revision filed to High Court — 
Appeal against order l>ing to District Judge — Revi¬ 
sion is incompetent — Madhya Pradesh Civil Courts 
Act, 1958. See Ibid, S. 115. 1961 MPL J (Notes) 213. 


-O. 47, R. 7 and S. 115 —Fevision. 

Maintainability of appeal against order in review 

not objected to before appellate Court—Order of ap¬ 
pellate Court setting aside order in review just while 
latter order in review unjust — Held, that in the ab¬ 
sence of objection to maintainability of appeal it 
was to be taken that the opposite party conceded 
that the error which occasioned the review fell with¬ 
in Cl. (a), (b) or c) of O. 4 <, R. / (I) — Held, further 
that the appellate order in such a case will not 
be interfered with in revision merely on the ground 
that the Court of appeal had no jurisdiction and 
particularly so when no objection to jurisdiction was 
taken before the appellate Court. Case-law referred 
to. I L R (1954) Mys 113 : AIR 1954 Mj s 147 (148) 
(Pr 4). 

— O. 47, R. 7 — Appellate Court’s power — Lower 
Court granting review accepting evidence without 
strict proof — Lower appellate Court can enquire 
into sufficiency of evidence accepted — Lower Ap¬ 
pellate Court giving reason for holding evidence in¬ 
sufficient- There is no case for interference. See Ibid, 
O. 47, R 1. 1952 Nag L J (Notes, 144. 


-O 47, B. 7 — Error apparent on the face of the 

record-Error should appear either in the order it¬ 
self or in any document incorporated in the order_ 

Omission to refer to a Supreme Court decision in the 

order- Effect. See Ibid, S. 115. A I R 1963 Orissa 126 
(DB). 


w • * ■ f * * • • V/IUVI paooeva uu Icvlcvy ‘-J£ 

open to revision. See Ibid, S. 115. AIR 1957 p a t 575 
(DB). 

[Overruled on another point in A I R 1958 Pat 030 
(EB).] 


--O. 47, R. 7—In which no appeal lies— Order re¬ 
jecting application for review—Revision—A I R 1903 
Oudh 153, Diss. from. See [bid, S. 115. AIR 1956 Raj 

ORDER 47, RULE 8 


• —O. 47, R 8 —Effect of review. 

The judgment of the Court cannot be regarded as 

having any bearing after that judgment was set aside 
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in review subject to the points which were taken as 
binding. Moran Mar Basselios Catholicos v. Most. 
Rev. Mar Poulose Athanasius, 1954 Ker L T 385 : 
1954 S C J 736 i I L R (1954) Trav-Co 867 : 1955 
SCR 520 : 1955 S C A 1351 : A I R 1954 S C 526 
(544) (Pt II) (Pr 38). 


ORDER 48, RULE 3 

R T^r 48 \ B* 3 ~ A nd |C ra Civil Rules of Practice, 
R. 177 and Forms Nos. 64 and 65 — No inconsistency 

ioiT!" j? n 6 P/ovisions. See Ibid, O. 21, R. 53. AIR 
1964 Andh Pra 439. 


-O. 47, R. 8 aud S. 115 — Review granted on 

particular ground — Court may order rehearing of 
whole case. 

While granting an application for review of a judg¬ 
ment, the Court has jurisdiction to direct rehearing 
of the entire case or part of it. The power of the 
Court under O. 47, R. 8, is not restricted to the parti¬ 
cular ground on which the review is granted. The 
matter thus being entirely left to the discretion of 
the Court, failure to give better reasons for passing 
such an order (though the Couit would be well 
advised to give these) would not amount to an error 
in procedure, justifying interference with it in revi¬ 
sion by the High Court. 24 Suth W R 427, Disting 
11 Moo Ind App 487 (P C) and (1873) 10 Bom HCR 
360 and AIR 1914 Cal 146 and AIR 1918 Cal 879 and 
I L R 32 Bom 111 (F B) and AIR 1943 Mad 235, 

Rel. on. 1963 All L J 527 i AIR 1964 All 359 (360- 
361) (Prs 3, 5). 

-O. 47, R. 8—Scope — Review granted — Whole 

case if can be re-opened. 

The words of O. 47, R. 8, namely, “may at once 
rehear the case or make such order in regard to the 
rehearing as it thinks fit” are rather wide. The Court 
may, in exercise of the powers conferred under that 
section, not only give directions in regard to pro¬ 
cedural matters but also can define the scope of the 
enquiry. It may, for instance, confine the scope of 
rehearing to that part of the appeal or suit which 
was vitiated by the defect found or affected by the 
new evidence discovered. The discretion is vested 
in the Court directing rehearing, as otherwise on the 
pretext of an error on the face of the record affecting 
an insignificant part of the decree the entire trial 
sometimes covering a wide field and involving an 
examination of innumerable witnesses and a scrutiny 
of countless documents will have to be reheard, 
though the trial was otherwise free from any effect. 
It is unnecessary to attribute that intention to the 
Legislature, unless the clear words compel the con¬ 
clusion. The aforesaid words have been designedly 
used by the Legislature conferring a discretionary 
jurisdiction on a Court directing a rehearing of a 
concluded trial. Of course, if the Court allowing a 
review petition does not restrict the scope of the 
enquiry, it may reasonably be held that it intended 
to re-open the entire case. 

Where a learned Judge after allowing a review 
petition definitely stated that since the actual working 
out involved arguments the appeal itself would be 
re-opened and reheard under O. 47, R. 8, Civil P. C., 
there is no limit restricting the scope of the inquiry 
and the whole case can be re-opened. (1952) 2 Mad 
L J 180 : 65 Mad L W 700 : 1952 Mad W N 562 * 
AIR 1953 Mad 826 (827) (Pr 5). 

ORDER 47, RULE 9 

-O. 47, R. 9 — Revenue Board can review its own 

order passed on review under U. P. Tenancy Act_ 

Order 47, R 9 has no application. See U.P.Tenancy Act 
(17 of 1939), S. 273. AIR 1953 N U C (All) 2294 (DR). 


— 0.48, R. 3 (Cal), O 34, R. 5; Ss. 121, 122- 
* orm prescribed by Calcutta High Court for pur¬ 
poses of and relating to O. 34, R. 5, for making preli- 
minary mortgage decree final, is a statutory form and 
has effect as part of the Code itself* According to 
this form, final decree has to be passed after hearing 
parties It is contemplated that both parties must b© 
aware of the final decree proceedings. See Ibid, App. 

D, Form 6 —‘After hearing the parties 1 . AIR 1961 
Cal o34 (DB). 


48, R. 3, Appendix G, Form 3 — Security 
bond—Registration—Necessity. See Ibid, O. 41, R. 5 l 
AIR 1958 Ker 377 (FB). 


O. 48, R. 3 — Use of forms given in schedule — 
If mandatory. 

A party is not bound to use the form given in the 
Appendices to Civil P. C. but he should bring out in 
the bond executed by him the operative provision of 
the law that is applicable. 1959 Jab L J 748 : 1960 
M P^L J 21: AIR 1960 Madh Pra 221 (221) (Pt A } 

~*0. 48, R. 3 — Final decree for sale — Form of — 
Substantial compliance is enough— Language of form 
prescribed in Code not followed—Defect is not fata). 
See Ibid, S. 99. AIR 1959 Punj 565 (DB). 


ORDER 49, RULE 3 

-O. 49, R. 3 — Suit to enforce mortgage—Property 

outside jurisdiction — No leave obtained — Bombay 
High Court has no original jurisdiction to entertain 
suit — Practice is not to return plaint but to dismiss 
suit. See Letters Patent (Bombay), Cl. 12. AIR 1963 
Bom 94* 

-O. 49, R. 3 — Power of High Court to antedate 

decree. See Ibid, O. 41, R. 35. A I R 1960 Bom 447 
(DB). 

-O. 49, R. 3 and O. 14, Rr. 3 (a), 1 (3)-Order 14, 

R. 3 applies to Ordinary Original Side of High Court. 
See Ibid, O. 14, R. 3 (a). AIR 1964 Cal 209. 

-O. 49, R. 3 (l) — Return of plaints — Inherent 

power. See Ibid, O. 7, R. 10. AIR 1953 Mad 897 (DB). 


ORDER 50, RULE 1 

-O. 50, R. 1 (a) (Ii) — Powers of transferee Court 

— Scope of — Money decree passed by Small Cause 
Court — Transfer of decree for execution against 
immovable property of judgment-debtor — Power of 
such execution speciScally denied to Small Cause 
Courts — Transferee Court also could not have that 
power. See Ibid, S. 42 (As amended by U. P. Act 
24 of 1954). AIR 1963 All 587 (DB). 

-O. 50, R. 1 — Provision in O. 18, R. 15 does not 

apply to trial of suits in Small Cause Courts in 
Hyderabad City — Small Cause Judge cannot act on 
evidence recorded by predecessor. See ibid, O. 18, 
R. 15. AIR 1963 Andh Pra 65 (DB). 

-O. 50, R. 1 — Cross-objections in revision under 

Provincial Sma’l Cause Courts Act — Competency. 
See 1 rovincial Small Cause Courts Act (1687), S. 25. 


ORDER 48, RULE 

-O. 48, R. 2 — Service of notice of filing of aw^ard 

— Notice does not mean notice in writing—Informa¬ 
tion to parties or their pleaders is sufficient — Notice 
need be served in manner provided by O. 5, Civil 
P.C. See Limitation Act (1908), Art. 158. 1961 Rai 
L W 521. J 


59) 2 Ardh W R 455. 

-O. 50, B. 1 (a) (Hi) — Bequirement - Def e . nd ®" t 
ing up defence of forgery — Court should fram 
re and allow prrties to lead evidence. See I 1 » 
14, R. 1. 1960 Nag L J (Notes) 22. 

-O. 50, R. 1 — Order against garnishee under 

21, R. 40-C by Small Cause Court — Order is- 


CIVIL PROCEDURE CODE (1908), O. 50, R. 1 


appealable under O. 21, R. 40-1—No revision. See 
Ibid, S. 115. AIR 1962 Ker 26. 

-O. 50 p R. 1 and O. 47, R. 4, Cl. 2 (a) — Small 

Cause Court allowing application for review when 
no notice was given to opposite paity — Requirement 
of notice under O. 47, R. 4 is mandatory and O. 47, 
R. 4 is applicable to Court of Small Causes—Opposite 
party can move High Court against such illegal 
review order even after final order in suit is passed 
by Small Cause Court—Provincial Small Cause Courts 
Act (1887), S. 25. See Ibid, O. 47, R. 4. A I R 1965 
Pat 219. 

APPENDIX A 
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not be construed to include execution proceedings — 
Hell also that surety bond could not be enforced. 
See Ibid, S. 145. AIR 1960 Madh Pra 221. 

-Appendix F, Form 6 — Bond not in name of offi¬ 
cer of Court. See Ibid, S. 145. A 1 K 1958 Assam 15 

^ APPENDIX C 

-—Appendix G, Form No. 3 — Security bond in 

Form No. 3 — Name of Court mentioned at top_ 

Bond is not assignable It can be enforced by way of 
execution in same proceedings. See Ibid, S. 145 (I960) 
1 Mad L J 14S: aIR 1960 Mad 324. 


-Appendix A*—Failure to refer to Article of Limi¬ 
tation Act in written statement. See Ibid, O. 8, R. 2. 
AIR 1955 Vindh Pra 28. 

-Appendix A, Form No. 14 — Creditor can sue 

for administration decree. See Ibid, S. 9. A I R 1960 
Mys 53 (DB). 

-Appendix A, • Form No. 30 — Particulars to be 

given in plaint-Rash and negligent driving—Injuries 
sustained by plaintiff — lie must give particulars of 
rashness, negligence, injuries, etc. See Ibid, O. 6, 
R. 4. AIR 1963 Bom 223* 

-Appendix A, Form No. 45—Mortgage suit — It is 

not necessary for plaintiff to set out separately that 
the mortgage was duly executed and attested/1951 
Nag L J 616 : 1LR (1951) Nag 873 : A I R 1951 Nag 
343 (344) (Pt A) (Pr 5). 


APPENDIX D 


——Appendix D—Dismissal of appeal under R. 11 (1 
of O. 41 —Dtcree—Form of. See Ibid, O. 41, R. 11(1) 

AIR 1955 Vindh Pra 39. 


APPendix D, Form 6—‘After hearing the parties’. 
See Ibid, O. 48, R. 3 (Cal). AIR 1961 Cal 534 (DB). 

Appendix D, Form 8—Personal decree — Interest 
at stipulated rate — Award of— Validity—No appeal 
against decree Relief by allowing ameidment of 
decree. See Ibid, S. 34. A I R 1959 Andh Pra 619. 

Appendix D, Form 17 — Creditor can sue for 
administration decree. See Ibid, S. 9 AIR I960 
Mys 53 (DB). 11 U 


Appendix D, Form 21 — Decree tor dissoli 
ot partnership—Form of. See Ibid, O. 20, R 18 
1957 All 285. 


—Appendix D, Form 22 — Decree for dissolution 
1957 All 285 P ~ FOrm ° f ' Se ® Ibid ’ °‘ 20, 18 ‘ AIR 


APPENDIX E 

Appetdix E, Porm 18 Conflict between sectio 
and rule — Court should try to harmonise — Condi< 
between form in appendix and section or rule-Fori 

le & al elfect—Attachment of shares und< 
R 46—Iran, fer of shares pending attachmei 

1M5 AIU35 (DB) y S “ S ‘ 64 ‘ A 1 

Appendix E, Form 24 and Appendix F, Form 

..J?'*,™,' ')e ff > r _e judgment - Proper Form to t 
used, bee Ibid, O. 3o, It. 5. AIR 1963 Pat 236 (DB). 

-—Appendix E Form 29 - Applicability. See Ibk 

O. 21, It. 64. AIR 1965 Mys 313. 

7 Appendix E, Form 29 — Execution sale - 'Bid'- 
Dknrtr 1106 . u ^* s P r( Aj 0, l ol otlic< r conducting sale - 
chaser— s‘ ° »T d btfor , e bid(ier is declared pu, 

AIRlOOSMy's210." S " IWdl °‘ 21 ’ R ' * 

APPENDIX F 

"—-Appendix F, Form No. 2 — Bond creating liab 
hty to be strictly construed—Held suit or Dava coul 


APPENDIX H 

-Appendix H, Form 13 — Notice required by 

S. 145. See Ibid, S. 145. ILR (1958) Cut 309. 


SCHEDULE 2 

-Sch 2— Gwalior Civil P. C-, Chap. 35 — Repeal 

of Gwalior Code and adaptation ot Indian Civil 
P* C, by Act /0 of 1949 — Elfect on pending arbi¬ 
tration proceedings — Indian Civil p. C., togethei 
with its Second Schedule if adapted 

After the repeal of the Gwalior Civil P. C , by Act 
No. 70 of 1949 and the adaptation by same Act of 
the Indian Civil P. C. t from 22-1-1950 until the ex¬ 
tension ot the Indian Arbitration Act to Madhya Bha¬ 
rat on 1-4-1951, there was no la w of arbitration in 
the area of Madhya Bharat comprising the former 

Gwalior State. By Act 70 of 1949, the Indian Civil 
P. C., was not adapted in the Madhya Bharat toge¬ 
ther with Second Schedule as it vood before the 
enactment of the Arbitration Act, 1940. 

In the case of pending arbitration proceedings, the 
case must be tried and decided by the Court in the 
ordinary manner. It is not enough that the Court 
had jurisdiction to make an order of reference to 
arbitration and pass a decree on the basis of the aw^ard 
at the time the parties applied to the Court for arbi¬ 
tration. It is essential that the arbitrators and the 
Court must possess the jurisdiction at the time of 
making the award and of passing the decree thereon. 
Thereiore, if the Court and arbitrators lose this juris¬ 
diction during the pendency of any arbitration pro¬ 
ceedings they cannot be continued. AIR 1951 Madh 
B 162 (164, 165) (Pt A) (Pr 5). 


-Sch. 2—Whether repealed in Palitana State. 

The Civil Procedure Code of 1908 was applied to 
and was in force in the Palitana State. Then with a 
view to specify which particular laws and subject to 
what amendments therein were in force in the PalL 
tana State, Ilazur Order No. 88 dated 21st lanuary 
1939 was issued. Item I of Sch. A was the Civil Pro 
cedure Code of 190S. 


By Ilazur Order No. 215 dated 23rd April 1941 the 
final notification was issued which was almost in 
identical terms as the previous notification. Between 
the dates of these two ilazur Orders the Arbitration 
Act of 1940 came to be enacted and put • into opera 
tion on 1st July 1940 and Sell. 2, Civil P. C., toge- 
v e L w r 1 / uo other provisions were repealed by 
S. 49 of the said Act. The Arbitration Act was not 
made applicaole to Palitana : 


11 e i u 


iJCL-essury implication was that so far as 
1 aiitana Mate was concerned Sch. 2, Civil P. C. 

r| )t 9 h M , !| reP n a!eci * n u i rther as the ex ’P ress lon used in 
Cl. 2 ot the Hazur Order was ‘amendments’ it did 

iiof mean repeal in which event the repeal of Sch. 2 
•rn' r- a n VOU 1 not amount to an ‘amendment’’ 

I he Civil l rocedure Code applicable in the Palitana 

State at the date of the suit and at all material dates 
subsequent thereto must, thereiore he td-er, „ 

the Civil Procedure Code of 1908 togethe/wRh tti 
Second Schedule thereof. (' 51 ) 4 $ au L B U4 ( £ B ). 
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CIVIL PROCEDURE CODE (1908), Sch. 2. Para 16 


SCHEDULE 2, PAPA. 16 

-—Sch. 2, Para. 16 and O. 32, R. 7 and S. 96 — 
finality of decrees — Objection in appeal on ground 
of non-compliance with O 32, R. 7 — Appellate 
Court has to condd<=r objection — Objection is not 
one which guardian ad litem can raise under Para. 15 
of Sch. 2 — This loes not prevent him from taking 
plea in appeal — When circumstances show that he 
was unaware of defect, he cannot be said to have 
waived it AIR 1955 NUC (Pat) 1862 (DB). 

SCHEDULE 2, PARA. 20 

——Sch. 2, Para. 20 — Court having jurisdiction to 
£1 p award — Award directing payment of a certain 
sum of money due on settled accounts — Subject 
matter of award, what is test to determine Court's 
jurisdiction to file award—See Arbitration Act (1940), 
S. 2 (b) and (c). AIR 1955 NUC (Sau) 5771 (DB). 

SCHEDULE 3 

-Sch. 3, S. 47 — Indore Land Revenue and 

tenancy Act, is not at variance with S. 0$ or Sch. 3, 
Civil P. C.—See Tenan y Laws—Indore Land Reve¬ 
nue and Tenancy Act (I of 1931 , S. 47. AIR 1955 
NUC (Madh Bha) 5357 (DB). 

— Sch. 3 — Classes of decrees — See Ibid, S. 70. 
1952 Nag L J (Notes) 36. 


,, rt , H e ^ ld ® nt fr °m Paras 2 to 7, Sch. 3, Civil P. C 
that the Collector has the right, and indeed is bound, 

!nrl ra | W - Up 3 s . c . h i. me for satisfying all existing decrees 
and claims which are capable of being executed by 

sale of the judgment-debtor’s immovable property if 

he consicers an immediate sale is not necessary for 

fin! , r ! aSOnS s * out /" P a , ra 2- His duty is not con- 
□ ned to execution of the decree sent to him unless he 

intends to effect an immediate sale. The moment a 

ff] C fK e hlI r h L ® h . as , first to determine whether 

all the liabilities of the j'udgment-debtor canbedis- 

charged without a sale of all his available property. 

i, 1e , . ln * cs *k ls 1S possible then he has to ascertain 
a < L 1 , aim r s against the judgment-debtor which are 
capable of being satisfied out of his property and then 
either to draw up a scheme for the satisfaction of 
them all and determine their priority or, in the event 
oi a dispute, to get the Civil Court to do it. The 
omission to follow the above procedure is an irregu- 
larity which could be cured if it does not occasion 

P^judice ILR (1950) Nag 928 : AIR 1951 Nag 218 
(220, 221) (Pt C) (Prs 18, 23) (DB). S 


Sch. 3, Para. 2 Applicability — Time taken in 
execution of another decree-holder’s decree — See 
Ibid, S. 48. AIR 1955 NUC (Punj.) 4971. 


SCHEDULE 3, PARA. 3 


SCHEDULE 3, PARA. 1 

- Sch. 3, Para 1 (c) and Pr. 11 (2) and (3) — At¬ 
tachment of agricultural land in execution of money 
decree — Case transferred under S. 68 to Collector 
for its sale — Collector proceeding under Pr. 1 (c) 
and reporting non satisfaction — Subsequent execu¬ 
tion after 12 years of date of decree — Paras. II (2) 
and 11 (3) not applicable—See Ibid, S. 68. AIR 1964 
Bom 157. [Sch. 3— Repealed by Act (00 of 1950) ]. 

-Sch. 3, Para. 1 — Power of Civil Court to set 

aside sale held by collector—Sale not in accordance 
with directions — Court has inherent jurisdiction to 
set it aside though case does not fall under Rr. 89, 90 
or 91 of O. 21 — Jurisdiction of collector must be 
strictly construed — lie has no jurisdiction to sell 
property other than that ordered to be sold—See 
Ibid, S. 08 AIR 1955 Bom 337. 

-Sch. 3. Para 1 and Ss. 68, 70 — Order staying 

sale before Collector — When effective — See Ibid, 
S. 08. AIR 1950 Bom 260 (DB). 

SCHEDULE 3, PARA. 2 

- Sch. 3, Paras. 2 to 7 — Power of Collector to 

Tease property. 

Paragraphs 2 to 7 of Sch. 3, Civil P. C., do not 
speak of attachment ; all that is necessary is that there 
should be a liability (paragraph 2) and “a decree for 
the payment of money .... capable of execution by 
sale of his (the judgment-debtor's) immovable pro¬ 
perty” (paragraph 3). The moment these conditions 
are fulfilled ai d the decree-holder, that is to say, a 
decree-holder other than the one whose decree is sent 
for execution un ler form C, applies under paragraph 
4 in pursuance of the notice issued under paragraph 
3 the Collector is \ oun i to make an enquiry and 
draw up a statement. If on drawing up this statement 
the ol lector thinks it is not possible ro satisfy all the 
judgment-debtor’s debts without selling he must sell 
forthwith under paragraph 7 (I) (a) It is only if he 
thinks all the lia »ilities can be s itisfied without a sale 
that he can lea^e, etc. LR (1950) Nag 028 : AIR 
1951 Nag 218 (220, 221, 222, 223, 224) (Pt A) 
(Prs 20, 26, 27, 29, 44) (OB). 

-Sch. 3, Paras. 2 3, 4 and 7 - Rights and duties 

of Collector—Procedure uot followed—Irregularity, 
if curable. 


Sch. 3, Para. 3 —Rights and duties of Collector 

Procedure not followed — Irregularity, if curable 
—See Ibid, Sch. 3, Para. 2. AIR 1951 Nag 218 (DB). 

SCHEDULE 3, PARA. 4 

-—Sch. 3, Para. 4 — Rights and duties of collector 

Procedure not followed — Irregularity, if curable 
—^ee Ibid, Sch. 3, Para. 2. AIR 1951 Nag 218 

Sch. 3, Paras. 4, 5 and 6 — Collector’s proposals 
agreed to by parties — Binding nature of. 

The Civil Court’s orders regarding "any dispute 
arising under paragraph 4 or paragraph 5” has the 
force of a decree. Therefore, if the Civil Court con¬ 
firms the proposals of the Collector, the parties would 
be bound in the absence of an appeal. They cannot 
be any the less bound because they agree to the pro¬ 
posals of the Collector and so make the decision of a 
Civil Court unnecessary. ILR (1950) Nag 928 : AIR 
1951 Nag 218 (DB). 

SCHEDULE 3. PARA. 5 

-Sch. 3, Fara. 5-Collector’s proposals agreed to 

by parties — Binding nature of — See Ibid, Sch. 3, 
Para. 4. AIR 1951 Nag 218 (DB). 

SCHEDULE 3, P*RA. 6 

-Sch. 3, Para. 6 — Collector’s proposals agreed 

to by parties—B nding nature of — See Ibid, Sch. 3, 
Para. 4. AIR 1951 Nag 218 (DB). 

SCHEDULE 3, PARA. 7 

-Sch. 3, Para. 7—Duty to ascertain all liabilities 

of judgment-debtor. 

(Obiter.)—Un ler Fara. 7 the Collector’s duty is 
not confined to the decree sent to him for execution. 
He has to as?ertain whether all the liabilities of the 
judgment-debtor can be satisfied without a sale of h ,s 
immovable property. It is onlv when this is possi e 
that the pr merty may be leased instead of being so • 
But where the property is leased without complying 
with the above requirement the defect is 0rj v o a .9 1 , i r j’ 
able irregularity. ILR (1950) ^ag 928 :_^IR 1 
Nag 218 (220, 221) (Pt C) (Prs 18, 23) (DB). 


CIVIL PROCEDURE CODE (1908), Sch. 3, Para. 8 



SCHEDULE 3, PARA. 8 


Sch. 3, Paras, 8 and 11 — Sale of property pen¬ 
ding lease in execution of another decree — Power 
of Collector. 

The Collector granted a lease of the judgment- 
debtor’s prop?rty tor a term of ) ears for satisfying 
A’s decree. Pending the lease, and with A’s consent 
the Collector sold the reversion to B acother decree 
holder of the same judgment-debtor for satisfying B’s 
decree. As only a portion of the rents under the 
lease were realised, A’s decree was not satisfied from 
the rents and A sought to have the property sold to 
realhe the balance due to him. 


Held that (l) A having consented to the sale in 
favour of B could cot resile from his position; 

(2) The Collector having already sold the property 
to B could not re sell it and what the Collector could 
not do. the financial Commissioner, (the Collector's 
superior) also could not do; 

(3) Where the arrangement was made with the 
consent of all the parties concerned, the absence of 
strict compliance with the provisions of Sch. 3 as 
to notice, etc , was merely an immaterial irregularity ; 

(4) Para. 8, Sch. 3 did not apply to the case; 

(o) Para 11 (2) did not preclude the issue of pro¬ 
cess for execution of B’s decree by the civil Court 
during the currency of the lease. 


Schedule 3, Para. 8 applies only where the Collec¬ 
tor lias not already parted with the whole of the 
reversion, either because of an agreement between the 
parties or because the civil Court has so directed. 

Para. 11 only prohibits the issue of any further 
process in respect of the decree which the Collector 
is executing and for the satisfaction of which he has 
granted a lease or is in the process of selling the 
property. It has no reference to a process in respect 
of other decrees which have not set been sent to him 

!>% 6X ^ tion - ILH < l95() ) Nag 928 : AIK 1951 Nag 
44HDJB) 0 ’ 22L> 222 ’ 224) (Prs 20 » 26 > 27 » 29 « 


Sch. 3, Para. 8 Power to terminate lease. 

(Obiter). 1 he Collector has power under the par 
o terminate a lease for a term before the expir 

ot the term, by availing himself of a forfeiture cl ius 

8.»mS ‘ft! K. N * e 928 ■ AI " 1951 N,g 2i: 


SCHEDULE 3, PARC 11 

“ Para ' f 1 — Mortgage bonds execute 

du mg Collector s regime — Collector's permissio 
not taken — Bond execute 1 in lieu of earlier bond 
after Collector’s regime had ended — Validity - 
(Contract Act (1872), Ss. 25 and 65). 

The mortgage bor.d which was the basis of a su: 
by the mortgagee for sale ol the mortgaged propert 
was executed on 13th April, 1931 in lieu of tw 
earlier mortgage bonds of 27th \ugast, 1914 Whe 
those earlier bonds were executed, the loans unde 

them were advaacei for the satisfaction of a decre 
which was under execution and in which this ver 
property was under attachment and sale before th 
r) cctor, the property having been ancestral propert 
of the executants. The written permission of th 
Collector had not been taken when the earlier bond 
were executed. But the Collector’s ngime had ende< 
when the mortgage bond in suit was executed. 

Held, that the two earlier mortgages of 27tl 
August, 1914, although made fully for considerate 
were void as mortgage deeds because of the incapa 

° n ,“ ie executants by Para 11 of Sch. £ 
v>ivil r. L.., that there was no general incapacity ii 
the executants to contract and the covenant to repa 8 
was not made void by the operation of Para. 11; tha 


in view of, and within terms of S. 05 of the Contract 
Act the borrower was bound to restore to the lender 
the advantage received by him; that no invalidity 
attached to the renewed mortgage deed of 13th Aoril, 
]93l and it was fully for consideration and was 
valid as a contract by virtue ol S. 25 of the Indian 
Contract Act arid that the suit ought to be decreed i 
A1H 1918 P C 108 and AIR 1943 P C 29, Foil ]Q5S 

All L J 498 : 1959 A1! W R (HC) 383 : AIR 1959 
All 78S (789) (pr 7) DB). 


_---Sch. 3, Para. 11 (1) —Sale without permission of 
Collector — Effect — Contract Act (1872), S. 6 j. 

The provision of Sch. 3, Para. 11 (1) is positive and 
mandatory and a sale taking place without the written 
permission of the Collector is void ar d the fact that 
alter the execution of the sale ciee'i the decretal 
amount was paid to the decree-holder and the Collec¬ 
tor set aside the auction sale on the decree holders 
certifying satisfaction of the decree cam ot amount to 
an implied permission of tire Collector. Section 65 of 
the Ct ntract Act applies to such a case and the 
vendee is entitlec to compensation: AIR 1937 Nag 
o3U heid Overruled by AIR 1943 P C 29. AIR 195 7 
All 630 (031, 632) (Prs 13, 15) (DB). 


Soh. 3, Para. 11(2) — Applicability of Para. 11 (2) 
Attachment of agricultural land in execution of 
money decree - Cave transferred under S. 68 to 
Collector for its sale — Colltctor proceeding under 
f ara. 1 (c) and reporting non satisfaction — Subse¬ 
quent execution after 12 years of date of decree — 
uras 11 (2) and 11 (3) not applicable — Execution 
hem barred by S. 48 except as regards the land in 
prior execution. See Ibid, S. 03. AIR 1964 Bom 157. 


-Sch. 3, Para. 11 (2) — 

of. 


“Same period,” 


meaning 


The expression ‘same period’ means the period 
during which the Collector can exercise or perform 
the powers or duties under Paras. 1 to 10 of Sch. 3 
56 Bom L R 633 : AIR 1955 Bom 145 (146) (Ft B} 


-Sch. 3 Para. 11 (3) — Applicability. 

Schedule 3, Para 11, Cl. (3), applies only to cases ia 
which a decree holder holding a decree for money' is 
prohibited from applying for execution under CL (1). 
It does not apply to cases in which a mortgage decree 
instalments have fallen due subsequent to the date 
which the proceedings were transferred to 'the 
Col lector and attempt is made to enforce liability’ 
through the Collector for those instalments by sale of 
the mortgaged property. 50 Bom L R 633 : AIR 1955 
Bom 145 (146, 14“) (Pi A) (Pr 3). 

“Sch. 3, Para. ]1 Scope — Executing Court 
making order for sale of mortgaged lands— Private 
sale by judgment-debtor of that land aftersale procla¬ 
mation is void. See Ibid, S. 08. AIR 1965 M v s 250 
(DB 1 . 

■ Sch 3, Para. 11 — Execution transferred to Col¬ 
lector — Application to set aside sale under R. 90 lies 
in executing Court and not to Collector - Bombay 
rules under S 08. See Ibid, O. 2!, R. 90. AIR 196P 
Mys 179 (DB). 

Sch. 3, Para. 11 - Applicability — Execution 
not pending before Collector - Etfect. 

The bar under Para. 11 in Sch. 3 to the Civil Court 
taking action in respect of the judgment-debtor’s 
property does not arise where the execution proceed- 
ings are no longer pending belore the Collector and 
he cannot therefore exercise any of the powers under 
laras. 1 to iO in respect oi the properties of the 
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CIVIL PROCEDURE CODE (1908). Sch. 3. Para. 11 


ftte 11 /- debt n°o rs ; AIR 1924 Al > ™4 and 37 Mys L J 
(Pt 'B?'(Pr 3) 8 ^ L J 783 ! AIR 1961 M > s 54 (56) 


. para ' 11 ~ Principle of res Judicata — 

l PP iK C ^c lt y i t °^ ase , of inhere nt lack of jurisdiction. 
See Ibid, S. 11. ILR (1958) Mys 432. 

Pa . ra * 11(1).and (2)-Matter coining 
within either clause Civil Court’s jurisdiction to 
issue process for execution. 

Whether a matter comes within Cl. (1) or Cl. (2) of 

o?Hc;i 11 r' n ei ' her case the civil Court will have no 

Cl a i,« io? n i ? 'l SUe any P rocess for execution. 
Clause (2) relates to a case where the civil Court has 

to issue process of execution in its own Court. But 

Cl (1) covers all cases and the civil Court is debarred 
trom issuing any process in respect of such prooertv 

WlOSSMlys 431/ adeCrGei0r P3yment ° f m0Uey ‘ 

3 ’ Pa ' a - 1 1 ~Powers of Collector—Guardian 
T lip i^-^' er of alienation. See Muhammadan 

Caw. AIR 1955 Nag 193 (DB). 

——Sch. 3, Para. 11 and Ss. 70 and 151 and O. 21, 

Powers of Co lector - Execution proceeding 

dismissed for default by Collector — Power of Col. 
lector to resume pioceedings. 

Where a Collector dismisses an execution proceed¬ 
ing in default of the decree-holder and orders that 

!£® t I ans , f ® ror Civil Court should be informed of the 

fn .nnh 3 a f C K tualIy that Court is not so informed, 

tor frn th . ere 1S , nothiD 8 to prevent the Collec- 

^ resuming the proceedings befoie he has 

If^ted the matt ? r t0 the Civil Court. The termina¬ 
tion of the proceedings by him has not the result in 

i^Hnn^t?' 2 ’ R ‘ 57 contemplates, and his resto- 
„nrl» r f proceedings to the file is permissible 
under his inherent powers which he derives from 

lQ« 1 v1 IR i 19 r 4 -«n ag 100 ’ FolL ILR < 1953 ) Na S 598: 
(Pr 5)?DB) 1 ! AIR 1955 Neg41 < 42 >< ptA ) 

B^d S e C n h of 3 proof.' “ ~ InC0ni P e tency to transfer - 

3 P a , rty s , eeks to have transfer of property 
declared void under Sch. 3, Paragraph 11, he is 

feY, nd *° r $h0W ' hat 0n the date of ^ch transfer the 
siich nr^ a f exercisin g or performing in respect of 

him bHR 1°T P °.u er ° r duty confer red upon 
im by the Code for the purpose of executing a 

decree which was stiH unsatisfied on that date, lor 

tais purpose the date on which a transfer by sale 
* a ^ e . S i, e ^? Ct ls date °f execution of the deed and 
f°n t ! 1 |o d . a A t 1o f .n egistration of the instrument. 8 Nag 
SQS iq-? A v ! 3 ^ Na8 253, Foil. ILR (1955! Nag 

if. cup,. 8.1) y B f 9! 1955 

er™ 2.;r 1 ;A!“ d s -- , " rhd,et “» «< c °'- 

tKo n' 21 ’ Civd Procedure Code empowers 

!ol1 f?®^ ulln 2 Court to permit the judgment-debtor to 

? r ° P . e i rty under attachment after satisfying 
the Court with respect to certain conditions. This 

n" , e o eC r Ut . Ing C ° urt is conferred on the Col- 
pCtpr by R.12 of the Rules framed under S. 70. The 
collector, therefore, has no jurisdiction to grant 
permission to effect any proposed sale unless the sale 
price is deposited with him, to be transferred to the 
Crvil Court for rateable distribution amongst the 

r A e fiQ ee !id ( ,955 ) Nag 598 , 1955 

(db) L 1 569 AIR 1955 Nag 44 ( 44) ( pt °) ( pr 10 > 

3c ^‘j5’ 1 Pa '7|' 44 an< ) 6. 48—“Incompetency of 
) augment-debtor* , extent of — Period for which 


decree was pending before Collector for execution 
execution^ CdUCted *” compuling limitation for fresh’ 

o PP?, 1 ? 38 t0 ,0 ° k t0 the whole scheme- of the Third 

bv h th!? U Sta tp On 3S ‘ h f ruI , es of Procedure framed 
Xnr 8tat f Gowoment under S. 70, to find out the 

1 p of th , e , incompetence of the judgment-debtor 
under Para. 11 of Sch. 3 in a particular case. 

J* C °?l e \ e ? C ? of the judgment-debtor cieated by 
pa i ragr ? E 7 41 > is not a general incompetency to con- 

the ConlL atf ® 0tS only .that property against which 
and dni 1 . a proceeding under the Third Schedule 
.. , es not affect all the immovable property of the 
judgment-debtor. When he proceeds under para- 
graph i he can exercise power or perform duties only 
in respect of the judgment-debtor’s immovable pro- 
perty ordered to be sold which may be the whole or 
par of such property. When he proceeds under 
paragraph 2 the whole of the available immovable 
property may be dealt with in accordance with 
paragraphs 3 to 8. Where the Collector is not exer¬ 
cising powersor performing the duties under para- 
graphs 2 to 8 but has chosen to take action only in 
lespect of individual property under (he 6rst para¬ 
graph, the words “immovable property of the 
ju gment debtor can have no other meaning than 
the immovable property in respect of which the Col¬ 
lector is as a matter of fact exercising powers or per¬ 
forming duties. & * 

r °^ taine d against S a decree for 

ns. oos-u-O. fhe decree was transferred to the Col- 

in C * or exec ^ I0n after attachment of survey No. 

j ^ e Proceedings dragged on before the Collector 
and anally terminated cn the-23rd September 1943 
because in another Miscellaneous Judicial Case the 
survey No. 10 was released from attachment. G there¬ 
of ^ er presented another execution petition on the 
^ist December 1943 to execute the decree by attach- 
ment and sale of survey No. 781. A question arose 
whether this later execution application could be 
treated as within time, regard being had to the 
provisions of S. 48. 

Held, that the later application for attachment and 
sale of fresh properties was a fresh application and 
not a continuation of the old execution. ILR 1947 
Nag 497; ILR 1948 Nag 230; Misc. App. No. 80 of 
1938, D/- 30th July 1941? Rel. on. 

Held further that the period during which the 
proceedings before the Collector were pending could 
not be deducted in computing the period of limita¬ 
tion, the decree-holder not having been deprived of 
his remedy against other properties of the judgment 
deotor during the period the decree was being execu¬ 
ted by the Collector. Consequently the latter appli¬ 
cation was barred by limitation. Case law ref. 
Shrikisandas v. Sitaram Bajirao, 1952 Nag L J 201 •* 

ILR (1952) Nag 1: AIR 1952 Nag 126 (127,128, 129) 

(Prs 5, 8, 11, 13, 14) (FB). 

;-Sch. 3, Para. 11 — Sale of Mahomedan minor’s 

immovable property by de facto guardian — Validity 
— Permission granted by Collector— Effect of. See 
Mahomedan Law—Guardian AIR 1952 Nag 17. 

-Sch. 3, Para. 11 — Extent of competence — In¬ 
competence is not general but affects only property 
against which Collector actualty proceeds. See Ibid, 

S. 70. 1952 Nag L J (Notes) 36. 

-Sch. 3, Para. 11 (2)—Scope of prohibition. 

What para. 11 (2), Sch. 3, C. P. Code, prohibits is 
the issue of any further process in respect of the 
decree which the Collector is executing and for the 
satisfaction of which he has granted a lease or is in 
the'process.of selling the property. It has no reference 
to a process in respect of other decrees which have 
not yet been sent to him for execution. ILR (1956/ 


CIVIL PROCEDURE CODE (1908), Sch. 3. Para. 11 647 


Nag 928 : AIR 1951 Nag 2L8 (220, 221, 222, 224) 
<Pt A) (Prs 20, 26, 27, 29, 44) (DB). 

-Sch. 3, Para. 11—Restoration of execution peti¬ 
tion by Collector—Disability imposed by para 11 is 
not revived as from date when he earlier dismissed 
execution. AIR 1955 NUC (Raj) 270 (DB). 


ft does confer a discretion on the executive. AIR 
1953 Ajmer 56 (58) (Pt B) (Pr 8). 

SECTION 20 

-S. 20 —Retrospective effect—Rights not affected 

— Fight to resist execution of decree — (Adaptation 
of Laws Order (1950), S. 20). 


-Sch. 3, Para. 11, O. 21, R. 57—Termination of the 

Collector's powers—Execution struck off and consigned 
to record room by Nazim, for want of satisfaction — 
Powers of Nazim held terminated—Subsequent aliena¬ 
tion held not hit by para. 11 of third schedule. AIR 
1955 NUC (Raj) 270 (DB). 


CIVIL PROCEDURE CODE (AMENDMENT) ACT 
(2 of 1951). 

SECTION 2 


-Ss. 2 and 20 — Scope of — Pending proceedings 

under Hyderabad Civil Procedure Code — Whether 
saved—Hyderabad Civil Procedure Code (3 of 1323- 
F), S. 602 — Right of Second Appeal on question of 
fact — States Reorganisation Act (37 of 1956), S«. 3, 
65, 119 and 120—Scope of—Continuance of opera¬ 
tion of prevailing laws —Vested right of appeal. 

By reason of S. 2 of the Code of Civil Procedure 
(Amendment) Act of 1951, the Hyderabad Civil Pro 
cedure Code was repealed and the C. P. Code of 1908 
was extended to the Hyderabad State subject to 
certain limitations under S. 20 in respect of pending 
proceedings. The provisions of S. 0U2 of Hyderabad 
Civil Procedure Code continued to 'govern the pend¬ 
ing proceedings under that section. Except in case of 
money suits whose original valuation was less than 
Rs. 1>0U0, a second appeal lay to the High Court as 
of right both on questions of fact and on questions of 
law without any limitations. The corresponding 
law in the Andhra State is circumcribed by.limitation 
in S. 100 to S. 102 of C. P. Code (1908). 


Under S. 3 of the States Reorganisation Act, that 
part of the existing State of Hyderabad which was 
popularly known as Telangana area, ceased to be 
part of Hyderabad State and became part of the State 
of Andhra which was renamed-as Andhra Pradesh. 
Section 65 renamed the High Court of Andhra as the 
.bgh Court of Andhra Pradesh and extended its 
jurisdiction to the whole of the territories transferred 
the Andhra State from the existing Stats of 
Hyderabad. Section 119 prescribed the territorial 
extent of laws. It preserved the different laws prevail- 
ing in diderent areas till otherwise provided for. 
1 he law governing second appeals in Telangana 
continued to be in force. It follows that second 
appeals arising out of the Telengana area continued 
to be governed by the provisions of S. 602 of Hydera¬ 
bad Civil Procedure Code. 


The appellant who has a vested right to file 
second appeal both on questions of fact as well as 
questions of law to the High Court of Hyderab; 

therefore continues to have such right to this Hi 

fk° U Tr- o* Andhra Pradesh which is substituted ' 

t l 9 ^ Hl A g r h o C i°n-q r n H V der abad. AIR 1957 Andh I 
R 1329 Mad 381; AIR 1957 SC 540- L 

II 9 R 2 nqA\ C A 24 ?K D ef ‘, tf> ' (1958) 1 A,ldh VV R 11 
ILR (1958) Andh Pra 106. 


S. 2 — Applicability. See Civil P. C. (1901 
1. AIR 1955 NUC (Pat) 5701 (DB). ' 


SECTION 12 


The right of a non-resident foreigner to ignore a 
decree on the ground that it was a nullity, to refuse 
to obey it and see that his properties were in no way 
proceeded agiinst in execution must be held to be a 
substantive right. If that remained to a person at 
the time the decree was passed it remained unaffected 
in view of S. 20 of the Adaptation of Laws Order, 
1950 and in view of S. 20 of the C P. Code (Amend¬ 
ment) Act, 1951. 

It is not correct to say that that right of the judg¬ 
ment-debtors had been taken away by the absorption 
of the State of Madhya Bharat into the territory of 
India which was an act of State and therefore the 
decree became executable. As an act of State the 
absorption could affect only the rights of the inha¬ 
bitants of the absorbed State. The rights and im¬ 
munities which the non-resident foreigner, who was 
an inhabitant of the absorbing State had from execu¬ 
tion of the decree in the territories of his State re¬ 
mained entirely unaffected by the fact of his State 
having absorbed within its territory the State in 
which the decree was passed. A I R 1958 All 775 
(7S7.7SS) (Pt L) (Prs 60, 61) (DB). 

-S. 20 —Foreign decree—Its executability—Charac¬ 
ter and validity of decree how determined — Immu- 
rity under law how for saved by S. 20 of Act 2 of 1951 

See Civil P. C. (1908), S. 13. A I R 1958 Andh-Fra 
407 (DB). 

-S. 20 — By reason of S. 2 of the Code of Civil 

Procedure (Amendment) Act of 1951 the H>derabad 
Civil Procedure Code was repealed and the Civil 
P. C. (1908) was extended to the Hyderabad State 
subject to certain limitations under S. 20 in respect of 
pending proceedings. See Ibid, S. 2. I L R (1958) 
Andh-Pra 106. 

“—S. 20—Applicability —Second appeal filed under 
S. 602, Hyderabad C. P. Code, when that was in 
force — Subsequent coming into force of C. P. Code 
(Amendment) Act (2 of 1951)-Effect — Administra¬ 
tion on questions of fact in second appeal—Right to. 

The institution of a suit carries with it the right to 
appeal according to the law prevailing at the time of 
the institution and the right to appeal is preserved 
unless the legislature has either abolished the Court 
to which the appeal then lay or has expressly or by 
necessary implication or intendment given the Abo- 
lishirg Act a retrospective operation. 

Where the right to a second appeal under S. 603, 
Hyderabad C. P. Code, had accrued to the appellant, 
such right is not taken away by the coming into force 
of the Indian C. P. Code (Amendment) Act 2 of 1951 
in Hyderabad during the pendency of such appeal 
and therefore questions of fact can be adjudicated 
upon in such second appeal. There is nothing in Act 
2 of 1951, taking away either expressly or by necessary 
intendment the vested right of an appellant to have 
his second appeal adjudicated on questions of farf 
under S. 602, Hyderabad C. P. Code. ILRfl95l) 

(DB) 621 ' AIR 1952 Hyd M (34 ' 33) <Pt A) {Prs 5 - 


S. 12 \ alidity Constitution of India, Art. 14. 

. r T^ A r t .u S *1?* discrimin atory and does not violate 
rut. 14 ot the Constitution and as such is not invalid. 

n,T. he Ac ‘ ^quires all persons intending to sue ex- 
Ruling Chief to obtain the consent prior to the ins¬ 
titution of the suit. It does not create two classes. 


- - — hj oriusn India 

Decree passed against person not submitting to 

Jw s Jurisdiction-Decree can be executed in Courts 

/ 1 Q^ d c y o /^ harat after 2e -l-1950. See Civil P. C 
(1908), S. 2(5). AIR 1955 Madh.B 1 (FB). 

” *S. 20 Execution of decree passed bv Court ,*» 
I art A State by Court in Part B State. 
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CIVIL PROCEDURE CODE (AMENDMENT) ACT (2 of 1951), S. 20 


Executability of a binding judgment within a cer¬ 
tain territory is a matter not affecting vested right of 

a judgment-debtor. It is therefore competent for the 
decree-holder who obtained an ex parte decree against 
a resident of a Part B S ate from a Court in a Part A 
State before the promulgation of the Constitution to 
execute the same through a Court in Part B State. 
AIR 1951 Bom 125{FB), Foil.; AIR 1952 Mys 69, Diss 
from. ILR (1953) Madh-B 312 ; AIR 1953 Madh.B 
225 (229, 230) (Pt C) Prs 65, 73) (DB). 

-S. 20 (1)—Ex parte foreign decree passed by 

Bombay High Court on 22nd June, 1943 against resi¬ 
dent of Barwani (Madhya Bharat) — Decree trans¬ 
ferred for ^execution to Court at Barwani on 9th 
August, 1951 -Bombay Court although held compe- 
tent to transfer decree for execution, Barwani Court 
held incompetent to execute it, as decree was foreign 

See „ Civil P C ■ U"S), S. 2 (5). A I R 1964 
Madh-Pra 78 (DB). 

- S * 20(1)-Rules contained in first schedule to 
Mysore C P. Code (1911) formed part of law corres¬ 
ponding to C. P. Code (1908) for purposes of S. 20 
(1) of Amendment Act — Effect of S. 20 (1) was to re- 

R * ® e O)> Mysore C. P. Code from date 
referred to in S. 20 (l! so that provisions of S. 5. 
Limitation Act no longer became applicable to ap¬ 
plications under O. 9, R. 9, C. P. Code. 38 M v s L I 

/D° 6 n\ ILR (1959) Mys 464 : AIR 1960 Mys 184U85) 

\rT o). 

p~iootn^c°^o Retrospective operation. See Civil 
P. C. (1908)) S. 13. AIR I9 d 6 Nag 273. 

^l 2 ?r Sc , 0 P e n a o n o l etTect °f Bihar Government 
Notification dated 28th August, 1953 - Retrospective 

operation. See Constitution of India, Sch 5 Para 

5(1). AIR 1958 Pat 366 (DB). ’ dra> 

-S. 20 — Right of appeal when accrues — Pepsu 
Union Judicature Ordinance providing for second 
appeal on facts - Repeal of -Effect. See g Pepsu Un°o„ 
Judicature Ordinance (20 of 2005 B K ) S 49 19 ) 
AIR 1959 Punj 123 (DB). ’’ (2) ‘ 

s. uii'^'AiBr9?"?iri 2 !7 F Br‘ i " ,, ‘ onof, “ <ii *' 

~ Suit commenced under Travan- 
core L- P. Code — Interest to be decreed — La v sd. 

?,!? b , l £ _(TravanCr re c - p Code (8 of 1100) S 81 

(1908), G s en 3 e 4). ° 8USeS A “ <1897] - S - 6)~(C. P.’Code 

It is a settled principle of law that the rights of 
he parties to an action are to be governed Vv the 
law in force when the action was commerced and 
that a change in the law would not affect pending 
actions, unless there is a clear provision to that effect 
in the new enactment. Not only is there nothing in 

haUhe Indian CP Pet ACt £ ? f I951) to 
fn?™ • , S. d,an c p - Code, which was brought info 

force in Travancore State on 1st April, 1951 was 
intended to affect the rights already accrued and n“ 

ii?:r:yr te \r de \ the Tra ~e 

but all such rights and proceedings have been ex¬ 
pressly saved by S. 20 of that Act. 

could d nni S H 31(1, ’l Travanc r 0re C - P -Code, the Court 

the c.„> 1 d ?^ ee by Way of interest up to the date of 
tb f * uit anything in excess of a moiety of the princi¬ 
pal sum. Such an immunity from liability for any 

a v“uab7e 0 ri^M y °L was und °ol>tedly 

un der Sb 31. ‘ whlch the defendan ts had acquired 

It could not be taken away as a consequence of the 

bv ( S i® 9 H e ", t . re P*acement of the Travancore C. P. Code 
by the Indian Code. 1956 K>r I Arnm-J 

Trav-Co 236 (237, 238, (Pr 4) (DB). ' 19 ° 6 


s. 20 -Effect on Travancore Civil P. C. (110G> 

S. 8—(Travancore Civil P. C. (1100), S. 8). ^ 

d^fl C 1 nri f 0t u C a c gU o GC ^^ at a rig kt was conferred on. 
defendants by S. 8, Travancore Civil P C. and that 

nnn wa £ e[t i ? ta P t by the re P eal of the Code of 

pi!?: Jr he r e ?, eC D ° f j he repe , al of the Travancore 
L^ode of Civil Procedure is that the said Code must 

oe considered as having never existed except for the 
purpose of those actions which were commenced, 
prosecuied and concluded while the said Code was- 
in force. The procedure preserved for under S. 8 
having been repealed during the trial of the suit, re¬ 
trospective effect must be giveD to the present Civil 
* * ? J * ar as Elions pending on the date it came 

JE u° rC f u re concerned. It must therefore be held 
at the failure to produce the permission of the 
overnment under S. 8 of the repealed Code cannot 

£ inissaI of the suit - 1955 Ker LT 553 : ILR 
[^g)(T r r av. Co 625 : AIR 1955 Trav-Co 275 (277) 

Jf 20 (2)—‘Rules made 1 — Meaning of—(Civil 
Procedure Code (1908), Ss. 121, 122 and 127). 

contemofe/i 0 '« ¥ l21) \ 22 and 127 that the Code 
fatSste* ,S “k ©{rules, i. e„ rules contained 

or added to h hv U .h W u*^ n ^ y be anou| led, altered 
L-LJ to r y tbe Court and other rules 

will C hfve n thp f ° rm Pa f rt ° f th 5 First Sche <iule but 
w i have the same force and effect as if thpv 

been contained in the First Schem e The rules 

in , sul>s - (2) of 8. 20 of Act 2 of 1951 are 

First Schedule ’of “the Code‘° Pannat^''^ ^ 

S.vagaonam 1954 Ker L T 827 , ILR ( 1954 ™™!^ 
(Pr 929 • A 1 R 19 ° 4 T rav-Co 526 (531) (Pt B) (Pr 5). 

CattZ "f‘ 2 t ^ and 2 I~ER e ct of extension of C. P. 

Rufes tW» anCOre 'e Co ; hl, l A epeal uf Travancore 
R. 9 W). T C ° de ° f Civil Proc e d ore, O. 9. 

(Majority view, Subramania Ijer, J„ dissenting):— 

The Amendment Act of 1951, introduced in the State 

InlT'TcT 1 '? n0t 0Dly the sections in the 
, . j 9 )de ’ a lso the Orders and Rule?- 
1Ded r 1 ^, * ba L Code, and it was not only the 

sections of the Travancore Code of Civil Procedure 

!. * Yh re £f p , ealed b y s - 2b, su >s. (1) of that Act butt 
a ' s ? ,f he Orders and Rules contained in that Code 
and the rules preserved by subs (2, of that section, 

„° Ia 5 ai the Travancore area of the State is con¬ 
cerned are only those rules made under the Travan¬ 
core Code of Civil Procedure which did not form 

Fj u i * Code. Consequently, it was the Orders 
n Rules of the Indian Code of Civil Procedure and 
not those of the Travancore Code of Civil Procedure 
hat weie in force in the Travancore irea of the State 
between 1st April, 1951 and 14th August, 1952. 

It also followed that sub-r. 3 of R. 9 of O. 9 of the 

^/ a *if nC r ) ^ e ^-°ff e making the provisions of S. 5 

°* Limitation Act applicable to applications 
under that Rule which was not consistent with the: 
Indian Code of Civil Procedure, stood repealed and' 

W3 j -, n P\ l 11 f° rce the State between 1st April, 1951 
and 14th May, 1952. 

Per Suoramania Iyer. J.: — The procedure in force 
before 1st April, 1951, in the shape of rules, whether 
contained in the schedule or not so contained, in so fair 
as they are not inconsistent with any provision con¬ 
tained in the body of the Code Act 5 of 1908, can. 
be taken as having been re-enacted and in force within, 
the medning of cl. (2» of S. 20 of Act 2 of 1951. In- 
any event rules made by the High Court of Travan¬ 
core under the rule-making power conferred upon it 
by the preexisting Code of Civil Procedure corres¬ 
ponding to the Indian Code, including cl. (3) of O. 
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R. 9, are rules whose continued application is ensured 
by the said cl. (2). Pappathi Ammal v. Sivagannam, 
1954 Ker L T 827 : ILR (1954) Trav-Co 929 i A I R 
1954 Trav-Co 526 (532, 542) (Pt C) (Prs 10, 11, 27) 
(FB). 

• - S. 20 —Immunity from executing on the ground 

that the foreign decree is a nullity — bee Civil P. C. 
(1908), S. 13. AIR 1954 Trav-Co 358 (FB). 

• -S. 20—Per Subramania Iyer and Sankaran JIV— 

A revision filed under S. 89, Travancore Civil Pro¬ 
cedure Code would be governed by S. 115, Indian Civil 
P. C., if at the time ot hearing oi the petition the 
Indian Civil P. C. has been extended to the Travan¬ 
core arid Cochin State by the Code of Civil Proce¬ 
dure (Amendment. Act (2 of 1951)—Such a revision 
is not saved by S 20 (b) of Act 2 of 1951. M. M. 
Katharan v K. E. Katharan, ILR (1953) Trav-Co 
1170 : AIR 1954 Trav-Co 178 (184, 186, 187) (Pt A) 
(Prs 19, 30, 31, 32) (FB). 

[Overruled on another point in AIR 196i Ker 146.] 


CIVIL PROCEOURE CODE (AMEND¬ 
MENT) ACT (66 of 1956) 

SECTION 16 

——S. 16—Sale by process of any civil Court — Civil 
Court decree—Transferred to collector for execution 
under S. 08, Civil P. C. — Sale of tena ncy holding by 
collector cannot be treated as sale under process of 
civil Court within S. 37 and as such cannot be chal¬ 
lenged See Tenancy Laws — Rajasthan Tenancy 
Act [S of 1955), S. 37. 1960 Raj L W 4 58. 


CIVIL RIGHTS 
—Suits in respect of. 

See Civil P. C., S. 9. 

CIVIL RULES OF PRACTICE 
See unier High Court Rules and Orders. 

CIVIL SERVANT 

See (1) Constitution of India, Art. 311. 

(2) \ arious State and Central Civil Service 
Rules. 

CIVIL SERVICE REGULATIONS (1920) 


ARTICLE 193 

~ 'Art. 193 (b)—Applicability- Suspension becau 
ot charges in criminal Court—Arrears of salary du 

ing period of suspension on acquittal by Crimin 
Court—Right to. 

The provision contained in Art. 193 (b) of the Ci\ 
service Regulation is intended only to apply to cases 
departmental inquiries into the misconduct of a Go 
ernment servant. Where the Government servant w 
placed under suspension because there were charg 
pending against him in a criminal Court, once J 
was acquitted and in the absence of any further di 
cip inar> proceedings launched by the Governmei 
the Government servant would be entitled to contin 
m the employment and should be reinstated. Und 
the general law he would be entitled to arrears 

norm i w ? penoci o{ suspension 73 M L W 9^ 

L J 4,0 : ILR U960) Mad 392 : (I960) 
(DB) L ^ 212 : A I R I960 Mad 325 (326) (Prs 3, 

ARTICLE 351-A 

“ Art. 351- A—Interpretation of—Powers of Pre: 
rent under Civil servant not found guilty of ai 
grave misconduct or negligence in any judicial p r 
ceedings—His pension cannot be withheld. P 

The President has not an unqualified and unlimit 
power and right to withhold or withdraw a pensii 

Til 351 Aof fh. r" S 1 a Q d . with ° ut , a "y Static 

Art. 351-A of the Civil Service Regulations has to 


read as one whole Article. The first part giving the 
President the right to withhold or withdraw a pen¬ 
sion is joined with the word “and” with the succeed¬ 
ing poction relating to the Older of recovery of the 
pension and therefore, the words ‘pecuniary loss* and 
the words ‘if the pensioner is found in departmental 
or judicial proceeding to have been guilty of grave 
misconduct or negligence, during his service includ¬ 
ing service rendered on re-employ merit after retire¬ 
ment' are words which qualify the opening words of 
Art. 351-A ol the Civil Service Regulations giving the 
President the right to withhold or withdraw a pen¬ 
sion. Reading Art. 351-A of the Civil Service Regula¬ 
tions as a whole the interpretation is that the Presi¬ 
dent's right to withhold or withdraw a pension and 
his right to order the recovery can he exercised only 
when the pensioner is found guilty and not other¬ 
wise. (1964) 9 Fac L R 265 (Cal). 

——Art. 351-A — Liberalised Pension Rules, R. 10 
— Recoveries from Death.cum-Retiremeut gratuity 
granted to pensioner cannot he made after a lapse of 
tour yeais from the event which amounted to his 
negligence. 

The petitioner, at the time of his retirement from 
the services^of Posts and Telegraphs Department ir> 
the year 1956, was informed that a case was pending 
against him and later on by a memo datei 7th April* 
195S he was called upon to accept his liability to 
make good the loss sustained by the Government. 
Finally on 29th June, 1959 he was served with a 
show cause notice why he should not be required to 
make good a portion of loss sustaired by the Govern¬ 
ment due to his contributory negliger.ee during the 
year 1952, 1953 and 1954. The order sanctioning 
pension and D. C. R. gratuity to the petitioner was 
passed on 20th July 1959 anc as a part of that 
order the amount of said loss was directed to be 
recovered by way of deduction from the D. C. R. 
gratuity where as the final order holding the peti¬ 
tioner liable for contributory negligence was passed- 
on 22nd August 1959. 

Held, that the order of recovery being in complete 
definance of R. 10 of the Liberalised Pension Rules 
and Art. 351-A of the Civil Service Regulation was 
liable to be quashed. 

The grant of Death-cum Retirement gratuity benefit 
is not a gift. The framing of elaborate rules govern¬ 
ing the payment of this gratuity is a clear indication 
that this is a benefit which is conferred upon the 
retiring or deceased members of the service on 
the basis of the length of their service. Rule 10 
of the Liberalised Pension Rules speaks of recoveries 
from a gratuity sanctioned but it does not contem¬ 
plate any recovery at the arbitrary will of the Gov*- 
ernment. Any recoveries from the gratuity can he 
effected only as specified that is according to Article 
351-A which provides that the right to withhold oir 
recover any portion of the gratuity can stem only 
from departmental proceedings in which the pen¬ 
sioner is found to have been guilty of negli ence and 
to have caused pecuniary loss to the Government by 
such negligence and such departmental proceedii gs 
shall not be undertaken in respect of an incident 
which took place four years prior to the institution 
of those proceedings 

It is true that the petitioner was informed at the 
time of his retirement that a case was pending against 
him and further by memo dated 7-4-1958 he was 
called upon to accept his liability and to make good 
the loss but this memo inviting the petitioner to 
shoulder the liability was not the result of any de¬ 
partmental enquiry in consequence of which he was 
found guilty of negligence leading to the pecuniary 
loss of Government moneys and hence this date 7-4- 

1958 cannot be said to be the operative date for tho 

purpose of computing the four-year period mentioned 
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CIVIL SERVICE REGULATIONS (1920), Art. 465 


l “l* h V rt, i e ' AccoHl , n S to the explanation to the 
to ho J P K ® Par - m f n f tal proceedings shall be deemed 

arainJ ,h« !>- tltU ed when the charges framed 
9 h ,nMqw i n - e / were issued to him, i. e„ on 

Tp rUtaSr’S". USTS 

ARTICLE 465 

• Art. 465, (as adapted in U. P.) — Scone anrl 
object-police Ad (1861), S. 2. 

enHHerl'if 5 ? r °- vides that a Government servant is 
ntitied to a retiring pension when he is permitted to 

retire after completing qualifying service for 25 years 
on attaining the age of 50 years or is compulsorily 
retired bv the Government after completing 25 years 
of qualifying service. It does not lay down that a 
Government servant may be permitted to retire after 
completing; qualifying service for 25 years on attain¬ 
ing the age of 50 years or may be compulsorily retired 
after completing 25 years of qualifying service or on 

?° n n f d A ? n j S a t - hiS may be done - The object behind 
Note l of Art. 40o was to make it clear that a Gov¬ 
ernment servant compulsorily retired is not entitled 
vO any special compensation on the ground of com¬ 
pulsory retirement and that the Government is not 
b °? nd n g'. v ® ai, y reasons for compelling him to 

a i 6 ngbt re( J uire compulsory retirement is 
derived from another source and the note emphasises 
chat the exercise of this right does not impose upon 
the Government any obligation to give reasons or to 
give special compensation. There is no rule which 
imposes this obligation upon the Government and the 
intention behind the note is to state this fact ex¬ 
pressly. if the Government had a right before the 
article was inserted in the Regulation to require 
compulsory retirement of a Government servant it 

obli ,g ati( > n °n its part and this is 

ORor^iV 5 , e , cIe , ar > the n °te : AIR 1954 S C 
p Toll- Abdul Ahad v. Inspector General of Police, 

U. P. 1964 All L J 791 : 1964 All W R (HC) 467 • 
<19641 9 Fac L R 197 : (1965) 1 Lab L J 110 /1 L R 
(1964) 2 All 959 : A I R 1965 All 142 (146 147) 
(Pt A) (Pr 6) (FB). ’ 1 

• - Ar t- 465 (as adapted in U. P.) — Equality of 

opportunity for employment under State — Scope _ 

ri D i ° l j vi Service Regulations (as adapted in 
V-, f-> regarding compulsory retirement does not 
infringe Art. 16 of Constitution. See Constitution of 
India, Art. 10 (1). A I R 1965 All 142 (FB). 

• “— Ar t- 465, Note 1 (as adapted in U. P.) — Com¬ 
pulsory retirement — Principle of natural justice— 
Principle not applicable — See Constitution of India, 
Art. 220. AIR 1965 All 142 (FB). 

•. —Art. 465, No'e 1 (as adapted in U. P.) — Ap¬ 
plicability depends on whether charge amounts to 
punishment and not on whether charge is capable of 
explanation — Compulsory retirement on ground of 
outliving servant’s utility — Article not applicable — 

All iW 0 " ° £ Ind ‘ a ’ Art ' 311 (2) ’ A 1 R 1965 

•—■Art. 465, Note 1 (as adapted in U. P.)—Power 

ol ,r? v ? rn ™ ent to make employee compulsorily retire 
—Origin of Power in Note 1 can be said to be repro¬ 
duction of power contained in Rules made under S. 2 

4 ii P i 0 ]»^oo» t ' -See Police Act ( 186l h s - 2- AIR 1965 
All 142 (rB). 

• ' Art* 465, Note 1 (as adapted in U. P.) — Com¬ 
pulsory retirement under Art. 465, Note 1 is neither 
illegal nor unconstitutional — Art. 13 of Constitution 

‘In ??£!??^f e “ See Police Act (1801), S. 2. AIR 1965 

r—Art. 465-Manual of Government Orders (U. P.), 
rara. 108 — Retirement from service — Government 


servant of ministerial, subordinate or inferior service 
rendering 25 years of qualified service cannot daim 
retirement as of right — Option needs approval from 

l0 P i e 2 n i957 l j t A h n r i lt n- W f rit No ’. 1840 of 1950, dated 
/iQMi or l H’ Diss from. (1963) 6 Fac L R 186 : 

(PrflO 2 ll^ ab LJ 101s A1R 1963 All 554 (555) 


“ Art< 465-Scope—Rule 465 is not ultra vires - 

fD13? 0nStltUtl0n ° f India ’ Art ’ 10 ' AIR 1954 AU 343 

——Art. 465-Power to amend rule—Bindine nature 

S. 2L MH'Ik( AU-b'/lUB;’ 1 C ‘“” ! A< * 

India, Art. 311. AIR 1954 All 343 (DB) 

~ Ar *' 465 Note 1—Retirement under — Whether 
it was in public interest to retain Civil Servant fn 
service Jurisdiction of Civil Court — (Constitution 
of India, Arts. 311 and 226). 1957 Nap I i afli 

LJ R 3 S4 5 , 8 l i B R°Tq 2 4 7 R 60 on" 1 L R 56 ! < 1958 > 2 Lab 
G J 3S4 i AIR 19o8 Bom 90 (91) (Pt A) (Pr 2) (DB). 

ARTICLE 465-A 

NoTl4 rt 'r 4 « 5 ri A ^^ 0 j e ,n i‘??, ert£d by Resolution 

nff. : Zl 4 r C 'i S ’ R b d “ ted 10 ’ 5 - f920) —Applicability to 
officer employed by Secretary of State for India — 

[Government of India Act (1919), S. 96-B (4)-Con. 

NfJv he i? ™° lU A°£ N ,°* 715 ’ C.S.R., dated the 10th 
Ma>, 1920 and Resolution No. 1003 -C. S. R did net 

and could not affect the validity or force of the new 

rules announced on the 15th November, 1919. The 

purpose of puohshing the new rules in the form of 

amendments to the Civil Service Regulations was 

y 5 1 ? ri ^ .^ e exac t scope of those new rules 
and not to bring them into force for the first time. 

e new rules came into operation ex proprio vigore 
on their publication in the official Gazette on the 15th 
ovember 1919 and their subsequent publication for 

ln / or J? at ion in the form of amendment to the 
ivn Service Regulations only served to make their 
exact scope clear. The purpose of Note 1 is not to 
confer on the Government any new right to compul¬ 
sorily retire an officer on completion by him of 
twenty fave years' service but it is intended to serve 
as a remainder that the Government already has such 
right which it means to ‘retain’. The language of 
Note 1 to Art. 465-A makesdt abundantly clear that 
^ k°Y ernrnen t ,s right to compulsorily retire an 
officer is not derived from Note 1. Note 1 only 
assumes its existence aliunde and indicates when that 
existing right is to be exercised and what conse¬ 
quences are to follow if that right is exercised. That 
right is obviously derived from new R. 4 which 
was announced by Resolution No. 1054, E. A. on the 
15th November, 1919. Being in operation at the date 
of the passing of the Government of India Act, 1919 
that rule, by virtue of sub-s. (4) of S. 96-B of that Act, 
will become binding on an officer although he was 
employed by the Secretary of State for India and 
consequently Art. 465-A is applicable to such officer. 
Shyamlal v. State of Uttar Pradesh. (1954) SC J 493 i 
(1954) 1 M L J 730 i 1954 All L J 324 i 1954 S C A 
476 : 1955 S C R 26 : A I R 1954 S C 369 (372, 373) 

(Pt A) (Pr 10). 


~Art. 465-A, Note 1—Compulsory retirement— 
Applicability of Art. 311 of Constitution—Note 1, if 
repugnant to Art. 311 — (Constitution of India, 
Art. 311) — (Civil Services (Classification, Control 
and Appeal) Rules, Rr. 49 and 55). 

There can be no doubt that removal (using the term 
synonymously with dismissal) generally implies that 
the officer is regarded as in some manner blameworthy 
or deficient, that is to say, that he has been guilty or 
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some misconduct or is lacking in ability or capacity or 
the will to discharge his duties as he should do. The 
action of removal taken against him in such circum¬ 
stances is thus founded and justified on some ground 
personal to the otficer. Such grounds, therefore, 
involve the levelling of some imputation or charge 
against the officer which may conceivably be con¬ 
troverted or explained by the officer. There is no 
such element of charge or imputation in the case of 
compulsory retirement. Further R. 49 of the Civil 
Services (Classification, Control and Appeal) Rules 
clearly indicates that dismissal or removal is a punish¬ 
ment. This is imposed on an officer as a penalty. It 
involves loss of benefit already earned. But an officer 
who is compulsorily retired does not lose any part 
of the benefit that he has earned. On compulsory 
retirement he will be entitled to the pension, etc., 
that he has actually (arned. There is no diminution 
of the accrued benefit. 

A compulsory retirement therefore does not amount 
to dismissal or removal and, therefore, does not 
attract the provisions of Art. Sll of the Constitution 
or of R. 55 and Note I to Ait. 405-A of the Civil 
Service Regulations is not repugnant to Art. 3LI. 

The order of the President of India compulsorily 
retiring an officer cannot therefore be challenged on 
the ground that he h id not been afloided lull opportu¬ 
nity of showing cause against the action sought to 
oe taken in regard to him. Shyamla! v. State of Uttar 
Pradesh, (1954) 1 MLJ 730 : (1954) SCJ 493: 
1954 All L J 324 : 1954 S C A 470 : 1955 S C R 26 : 
AIR 1954 SC 369 (374, 375) (Pt C) (Prs 17. 18). 

] “Art. 465-A—Scope of—See Civil Service Regu¬ 
lations, R. 049. AIR 1954 All 235 (DB). 

“ Art. 4G5-A — ‘Showing cause’ — Meaning — See 

constitution of India, Art. 311. AIR 1954 All 235 

(DB). 


Rule 55 of the Fundamental Rules does not deal 
with the subject-matter which is dealt with in 
R. 465 A and it cannot, therefore, be said that by 
reason of R. 55, R. 405-A should be deemed to have 
been cancelled or abrogated. ILR (1954) 2 All 163 : 
AIR 1954 All 235 (243, 244) (Pt D) (Prs 34, 35) (DB). 

-Art. 465-A — Scope — Fight to be retained in 

service after age of superannuation — Memorandum 
No. 33/10/53, dated 17th July, 1954, Government of 
India, Ministry of Home allairs. See Constitution of 
India, -Art. 31L — Fundamental Rules, R. 56 (b)(1). 
AIR 1958 Andh Pra 697 (DB). 

-Art. 465-A—Order for compulsory retirement — 

Mention in order that conduct of Government servant 
not upto standard — Art. 31L (2) of the Constitution 
not attracted. See Constitution of India, Art. 311 (2). 
AIR 1958 Bom 90 (DB). 

-Art. 465-A — Article applies to all inspectors — 

Retirement of police officer after 25 years of qualifying 
service—Validity—Article does not contravene Art. 311 
of the Constitution — Art. GIL of the Constitution — 
Applicability. 1958 M P L J (Notes) 115, Reversed. 
See Constitution of India, Art. 22*. 1960 M P L J 
(Notes) 195. 

-Art. 465-A— Applicability — Circle Inspector of 

Police. 

Rule 465-A of Civil Service Regulations is not 
applicable to a Circle Inspector of Police. It is appli¬ 
cable to Police Officers of Indian Police Service only 
as mentioned in R. S49-A. 195S M P L J (Notes) 115. 

[Reversed in 1960 M PL f Notes 195.] 

ARTICLE 470 


Art. 465* A (2) —Removal — Meaning — Compu 
^ory retirement under R. 405-A (2) does not amoui 

in^ mo .Y al "" See Constitution of India, Art. 311. AI 
1954 All 235 (DB). 

T. 465-A Validity of—(Civil Service (Class 
iication, Control and Appeal) Rules (1930), R. 7)- 

(bovernment of India Act (1935), Ss. 247, 250). 

Pule 7 of the Civil Service (Classification, Contn 
an ..,£ p F ea l) ^ u ^ s » 1930, impressed the stamp < 
validity upon the Civil Service Regulations applic; 
me to the all India services in respect of conditioi 
or services, pay allowances and pensions that we: 
in force in 1930. 1 his would include R. 465 A < 

r^ Cl n V1 L S - rvlce r Re 8 ulali0,ls - R follows, therefor 
i at R * the Civil Service Regulations ha 

become a valid rule as if it were made by the Seer 
tary of State in Council. 

Further the effect of Ss. 247 and 250 of the Go 

ernmentof India Act, 1935, is merely to applv rule 

made by the Secretary of State in Council after tf 
^rnmencement of the Act of 1935 to persons a| 

Morl d » y A S f, cretar y of State in Council hot 

Ruffi 4 fl? A a e i! l e comm encement of the Act, 193 
ituie 465-A which was made before the commenc 

* he Act o( 1935. and which had beeTtah 

bL m J et i ret K ry ° u Stat ? in Council as a rule havir 

enmjrde by himself a nd validated as such by R 
‘ th f, n C 7il Service (Classification, Control ar 
"nr P ™r Hu * es cannot, therefore, be said to be invali 
or notapplicaWeto the applicant by reason of i 

not having been made by the Secietary of the State 
Council. ILR (1954) 2 All 163 : AIR 1954 All 2< 
<242) (Pt B) (Prs 24, 28) (DB). lao,i A “ ^ 

,£ rt - 465-A—Scope—Rule not abrogated by r 
1949* R Fl 55 d ) amenta RUlCS ~ (Fundamental 


-Art. 470—Decision to reduce pension — Nature 

of enquiry contemplated. 

Art. 470 of the Civil Seivice Regulations presup¬ 
poses an enquiry of some nature into the satisfactory 
nature of a Government servant’s service before a 
decision as to reduction in his pension is taken. The 
enquiry will, in some cases, be made before retire¬ 
ment but there is no prohibition against its being held 
before the date of retirement. Again it is not neces¬ 
sary that the sanctioning authority should confine 
itself to the personal confidential record of the 
Government servant which may or may not be com¬ 
plete with regard to the fag end cf the period of 
service. There is nothing whatever in any of the rules 
to limit the scope of enquiry. 54 Pun L R 236 : AIR 
1952 Punj 351 (352, 353) (Pt A) (Prs 6, 7) (DB). 

ARTICLE 436 

-Art. 486—‘Emoluments’—Computation of pen¬ 
sion —Acting allowance to be excluded. 

The definition of ‘emoluments’ as given in Art. 480 
of the Civil Service Regulations has reference to 
‘emoluments’ which were oeing received immediately 
before the retirement for the purpose for gratuity 
only. It does not apply to ‘average emoluments’ for 
computing the pension admissible to an officer. The 
acting allowance is to be excluded from consideration 
in determining the average emoluments for compu¬ 
ting the pension admissible to a person. 1959MPI I 
(Notes) 206. J 

ARTICLE 561 

—-Art. 561—Applicability — Member of Provincial 
Judicial Service appointed as Civil and Sessions 
Judge —Pension. 

Art. 501 docs not apply to the member of Provin¬ 
cial Judicial Service who was appointed to the post 














CIVIL SERVICE REGULATIONS (1920), Art. 649 


^rn i yi.* l -^ n ^.? ess!ons J u dg e in the matter of pension. 
AIR 19o9 All 393 (401) (Pt K) (Pr 65) (DB). 

ARTICLE 649 
-Arts. 649 and 465-A— Scope of. 

Rule 049 deals with compulsory and premature 
retirement for a special cause ‘unfitness for further 
advancement’ which is dealt with in R. 353-A. 
H. 4t 5-A, on the other hand, is a rule cf retirement 
alter completion of 25 years of service, when it is 
considered that his retention in the service is not in 
the puolic interest. The two rules deal with different 
matters though both of them mav apply in the case of a 
particular individual at oneandthe sametime R. 465-A 

1 S r r i ( ? t, . 1 theref . ore » atalJ affected by R. 649 in the case 
°i Civil Service of Engineers. The rule that a special 
rule should be preferred to a general rule on the 
same subject does not apply to the case. ILR (1954) 

ffwVSlMDB™ 195-1 A " 235 ^ 2431 mQ 

ARTICLE 783 

9 Art. 783, Chap. XLI — Person in post outsiJe 
regular cadre Right to seniority—Transfer to foreign 
service Refusal to join post ordered after leave — 
Right to pay — Fundaments Rules Chap XII, S. Ill, 

Rr. 9, 127, 111 and 113—See Constitution of India, 
Art. 309. AIR 1958 S C 113. 


stances not being passed in compliance with 
H. 11 (a) of the Regulations, is bad, and is diable to 
be cancelled on an application under Art. *20 of the 
Constitution 89 C L J 241 : 57 C W N 201, AIR 
1953 Cal 45 (46, 47) (Pt A) (Pr 14). 1 “ 


R* 11 (b) Applicability — Departmental prc» 
ceedrng. 

Rule 11 (b), Civil Service Regulations, is only appli¬ 
cable in the case of disciplinary or departmental pro¬ 
ceeding, and has no reference and cannot apply to 
any proceeding before a Court of law. 89 C L J 241*. 
57 C W N 201 : AIR 1953 Cal 45 (47) (Pt B) (Pr 15). 


RULE 12 

R. 12—Applicability-Order of suspension. 

The penalty of suspension being outside the opera¬ 
tion of R. 12, Civil Service Regulations, a railway 
servant is not entitled to an opportunity to show 
cause before an order of suspension is made. 89 

C L J 241 : 57 CWN201: AIR 1953 Cal 45 (47) 
(Pr 18). 

RULE 49 

-R. 49 —Removal—Meaning — Compulsory retire¬ 
ment under R. 465A (2) does not amount to. See 
Constitution of India, Art. 311. A I R 1954 All 235 
(DB). 


ARTICLE 930 

“ Art. 930— Construction of - Claim for pension 
from date ot retirement is subject to special orders. 

Under Art. 930 of the Civil Service Regulations 
pension is ordinarily payable from the date of the 
retirement if an application has been made before 
that date but the grant is subject to special orders. 

It is doubtful whether any aiticle of the Civil 
Service Regulations would apply to the Nawanagar 
State which was constituted under completely dille 
rent conditions and governed by different rules but 
assuming that the principle of the above article 
applies to a retired servant of Nawanagar-State and 
can be incorporated in the PeDJion Rules of the State, 
the claim of such servant to receive pension from the 
date of his retirement would be subject to special 
orders of His Highness the Jamsaheb. 

Hence, if in the case of a retired servant special 
orders have been passed from time to tine and he 
has been granted the full pension only from a parti¬ 
cular date the payment of pennon to him would be 

governed by those orders and he would not be entit¬ 
led to claim the full pension retrospectively from the 
date of his retirement in contravention of those 
special orders. AIR 1953 Sau 21 (23 24) (Pt B) 
(Prs 5, 6 ) (DB). V ’ 1 [ 1 

RULE II 

11 ( a )—“ Applicability — Railway servant ap¬ 
pearing in Court in answer to summons and relea¬ 
sed on bail If deemed to have been placed uncer 
arrest— Oder of suspension — Legality Constitu¬ 
tion of India, Art. 226— Cr. P. Code, Ss. 68 and 496. 

Where a railway servant in compliance with a sum¬ 
mons issued under S. 68 , Cr. P. Code directing that 
his attendance is necessary to answer a charge of an 

offence, appears in Court, and the Court grants him 

bail for the purpose of securing his future attendance 
before it, he cannot be deemed to be under arrest or 
committed to prison at any stage, and the railway 
authorities have therefore, no power to issue an order 
of suspension under R. 11 (a) of the Civil Service 
Regulations. S. 490, Cr. P. Code which sets out vari¬ 
ous circumstances under which a bail can be granted, 
makes it quite clear that appearance in answer to a 
summons and appearance under arrest are not the 
same thing. An order of suspension in such circum- 
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CLAUSE 12 

- 7 CI. 12 (4) — Fenalty of dismissal imposed or* 

delinquent servant declared void by Court—Depart¬ 
ment can conduct further enquiry—Delinquent will 
be deemed under suspension from date of earlier 
order. 

Clause 12 (4) of the Civil Service Regulations per¬ 
mits fuither enquiry against a Government servant 
after his penalty of dismissal, removal or compulsory 
retirement is set aside or declartd or rendered void 
in consequence or by a decision of a Court of law 
and he will be deemed to be under suspension from 
the date of original order of dismitsal etc.». until 
further orders. 1963 M P L J (Notes) 136. 

CIVIL SERVICE REGULATIONS AND 
LIBERALISED PENSION RULES 


RULE 436 

-R. 436—Abolition of permanent post — Incum¬ 
bent should be provided with similar employment, 
before dispensing with .services. 

Rule 430 contemplates that when a post is abolish¬ 
ed then on the date on which the services of the 
incumbent are dispensed with he should be provided 
with other similar employment if reasonably pos¬ 
sible. Where the order abolishing the post was pass- 
ed about a year alter the last offer of the Government 
and on that date the incumbent was not offered 
any alternative employment, the discharge of the 
incumbent upon the abolition of the post is illegal* 
even though earlier the Government had repeatedly 
made offers to the incumbent, to employ him on 
similar posts, in none of which it was definitely 
indicated that the post was going to be abolished* 
which offers had been refused dv the incumbent. 

AIR 1965 All 406 (408) (Pt B) iPrs 17, 18). 

_Rr. 436, 474 — Discharge of officer upon aboli¬ 
tion of post — Unless he is appointed to another 
post, he has option of taking any compensation,, 
pension or giatuity to which he may be entitled 

service he has rendered — Pension and gratuity a 

to be calculated in accordance with R r * 474 a 

474 (I) (a). A I R 1965 All 406 (408, 409) (Pt V) 
(Pr 23). 
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CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES (1930) 

See also (1) Central Civil Services (Classifica- 

lion, Control and Appeal) Rules 
(1957). 

(2) Civil Services (Classification, Con¬ 

trol and Appeal) Rules (1957). 

(3) Constitution of India, Arts. 309 to 

311. 

(4) Government of India Act (1935 N » 

S. 240 (2) and (3). 

-— Powers of President under Art. 310 — If con¬ 
trolled by rules and regulations continued in force 
under Art. 313. See Constitution of India, Ait. 309. 
AIR 195S Bom 2S3 (DB). 


-Suspension of probationer— Effect — (Const itu- 

tion of India, Art. 311 (2)). 

The discharge of a probationer during the period 
of probation, does not amount to “removal” or “dis¬ 
missal” within the meaning of the Rules. A fortiori 
it would follow that his suspension does not amount 
to reduction in rank, either to a lower post or to a 
lower time-scale, or to a lower stage in the same 
time scale. I L R (1953) Cut 517 : 20 Cut L T 354 j 
AIR 1953 Orissa 329 (332) (Pt C) (Pr 14) (DB). 

-—Effect. 

f Per Das, C. J. — These rules have no statutory 
torce ard when an officer was dismissed from service 
without complying with the provisions of these 
rules, he had right of action against the Crown. In 
other words, the rules which were not incorporated 
in a statute, did not impose any legal restriction 
upon toe right of the Crown to dismiss its servants 
at Pleasure AIR 1937 P C 31 ; (1937) 1 Mad L J 529, 

09B) S A 1 R 1956 Fat 3S * < 395 ) (Pt E) (Pr 27) 

“ Punishment of civil servant in employment of 
Mate Government — Order made by Governor - Ap¬ 
peal in regard to master coming under Sch VIf 

List 2 cannot be taken to Covernor-Ceneral'(Now 

1 resident of India) See Constitution of India Art 311 
AIR 1955 N U C (Punj) 4999. JU - 

RULE 3 

• Rr. 3 (a) and 5MI Probationer-Termination 

of service in accordance with terms in letter of an. 

pointment — Term not inserted by virtue of any law 

for t'me bemg in force - R. 55B, applies and is not 
excluded by R. 3 (a). 

Rule 3 'a) excludes the application of the Rules 
only in case of persons for whose appointment and 
conditions of employment special provision is made 

by or under any law for the time being in force. 

IroK re /° re ’ w le r. e tt *r. ,ett f r appointment of a 
probationer ,n the All India Radio service expressly 

stated that his services might be terminated during 

the probationary period without any notice and 

without any reasons being assigned and such term 

vas not inserted by or under any law for the time 

being in force, R. 55 R will apply to his case when 

it is proposed to terminate his services and will not 

ic excluded by R 3 (a) Ranendra Chandra Rinerjee 
7,- Jhe Urnon of India (1903) 2 8 C \V R ,344 • 

' S .g J , 5 ‘ f't! 9 , o 4 ' 2 s C R 135 : A I R 1963 
5 C 15)2 (1)54, 1555) (Pt B) (Pr 8). 

R. 3 (Proviso) (as amended in 1953)-R. 21 silent 
on manner of disciplinary proceedings-Discipluiary 
proceedings will be governel by R. 55 (3) by reason 


of proviso lo R. 3 — Probationer’s services cannot be 
terminated without giving show cause notice — See 
Civil St-rvkes (ClassiScation, Control and Appeal) 
Rules (1930), R. 55 (3). 1904 All L J 1000. 

-—B. 3, Proviso Rules under U. P. Police Regula¬ 
tions, Ch 31 Validity — Whether discriminatory, 
See Constitution of India Art. 14. AIR 1959 All 569. 

——R. 3 — Applicability of rules to departmental 
trials under S. 7, Police Act — (Police Act (1861), 
S 7). 

It has been expressly mentioned in R. 3 that the 
rules would not apply to persons of whose appoint¬ 
ment and conditions of employment special provision 
is made by or under any law for the time being in 
force. The procedure provided in the Civil Ser¬ 
vices (Classification, Control and Appeal) Rules 
would not therefore apply to departmental trials of 
police officers under S 7 of the Police Act. 1954 

All \V R (HC) 246 : 195 i All L J 308 : AIR 1954 All 
487 (489) (Pt C) (Pr 10) (DB). 


At U laL 4 


R* i \ alidity of R. 4G5A, Civil Service Regula¬ 
tions. See Civil Service Regulations (1920), R 405 \ 

AIR 1954 All 235 (DB). 


RULE 8 

-R. 8. — Government servant — Retirement of — 

Penalty imposed after retirement — It is nullity — 
Rut extension of period of probation is not penalty — 
Such period can be extended. See Constitution of 
India, Art. 311 (2). ILR (1963) Andh Pra 1130. 


RULE 15 

—-R. 15-Departmental enquiry — Non-observance 
of rules — When amounts to violation of natural 
justice. See Natural Justice. AIR 1963 Manipur 51. 

RULE 17 

~ R* 17 (b) — Extension of period of probation — 
Such extension falling within scope of R. 28 of the 
General Rules for State and Subordinate Services — 
Order is not, in nature of penalty — There is no 
violation of Art. 311 (2! of R 17 (b). See Constitution 
of India. Art. 311 (2). ILR (1963) Andh Pra 1130. 

— R. 17 (c) (3)—Scope—Civil Services Rules—Rules 

— If override express provisions of Constitution See 
Constitution of India, Art. 311. AIR I960 Andh Pra 
479 (DB). 

RULE 22 

- -R. 22 — Permanent Government Servant trans¬ 
ferred to temporary department — Introduction of a 
Scheme by Government providing for absorption 
into comparable posts after reversion from such 
department - Reversion to old post with financial 
advantages — Writ on ground of loss of prospects in 
old post—Not maintainable — Art 10 not applicable 
See Constitution of India, Article 220. AIR 1962 
Cal 587. 

RULE 24 

• — Rr - 24 ard 44—Person in post outside regular 
cadre Rifcht to s *niori:>—Transterto foreign service 
Applicability of Fundamental R. 113 - Refusal to 
join pust ordered after leave—Right io oav. Sep Pn,, 

stitution of India ; Art. 309. AIR 1958 S C 113 


1\ u L, is 44 


R. 44 — Constitution of India, Arts. 309 310 
—Appellant in post >utside regular cadre -Right to 
seniority - Transfer to foreign service -Applicability 
of Fundamental R. 113—Refusal to join pcS orderly 
to be joined alter leave-Right to pay - Declaratory 
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decree—Appeal against—Effect—(Fundamental Rules 
Chap. XII, S. 3 (i), Rr. 9, 127, 111, 113) - (Civil 
Service Regulation, Chap. XLI, Art. 783) — (Civil 
P. C. (1S08). S. 90). See Constitution of India, Art. 309. 
AIR 1958 S C 113. 

-Rr. 44 and 54 — Power to impose penalty given 

by superior to subordinate authority — Power of 
former — If lost. See Constitution of India, Art. 311. 
AIR 1958 Manipur 35. 

RULE 49 

• -R. 49 — Validity—Member of former Secretary 

of State’s Service becoming member of I. A. S. by 
virtue of R. 3 (a) and (b), All Ind ia Administrative 
Service Rules, 1954 - Suspension of — Validity. See 
Constitution of India, Art. 314. AIR 1964 S C 787. 

• -R. 49, Expln. (as amended in 1949) — Proba¬ 

tioner — Termination of service in accordance with 
rules governing conditions of service—Not a dismis¬ 
sal or removal — Civil servant not entitled to protec¬ 
tion under Art. 311 (2). See Constitution of India, 
Art. 311 (2). AIR 1963 S C 1552. 

• -Fr. 49 and 55-A—Exclusive authority of High 

Court to make promotions in respect of members in 
State Judi :ial service—High Court exercising power 
by promoting some members to higher posts in 
supersession ofiplaintiff’s claim according to seniority 
list-Rr. 49 and 55-A not applicable — Consultation 
with State Public Service Commission not necessary 
— Held, there was no right in plaintiff of promotion 
which could be enforced in a Court. See Constitution 
of India (1950), Ait. 235. AIR 1962 S C 1704. 

• -R. 49—Compulsory retirement — Applicability 

of Art. 31L of Constitution. See Civil Service Regu¬ 
lation (1920), Art. 405-A, Note 1. AIR 1954 S C 369. 

-R. 49 (iii)—‘Reversion* — What is. See Constitu¬ 
tion of India, Art. 311. (S) AIR 1957 Assam 143 
(DB). 

-R. 49—Dismissal and removal — Distinction — 

(Constitution of India, Ait. 311 ) 

The distinction between dismissal and removal 
from service is apparent in R. 49 itself. Removal, 
according to the Rule, does not disqualify a person 
from future employment, whereas dismissal from 
service does. ILR (1957) 9 Assam 91 : (S) A I R 
1957 Assam 77 (80) (Pt B) (Pr 8) (DB). 

-R. 49—Reversion to'substantive rank_Effect. See 

Constitution of India, Art. 311 (2). ILR (1957) 9 
Assam 223. 

-R. 49 — Pecalties under, should be mentioned in 

notice specifically. See Constitution of India, Art. 311 
(2). AIR 1954 Cal 335. 

- R. 49 - Dismissal or removal—Compulsory retire¬ 
ment. See Constitution of India, Art. 311 (2). AIR 
1953 Cal 767 (DB). 

-R. 49 ~ Rule 49 is a statutory rule — But amend¬ 
ment introduced by Central Government after, 1935 
would have no statutory force in regard to Provincial 
service in Province of Bombay — Explanations I 
and II introduced on £8th March 1948 are not there¬ 
fore statutory rules. See Constitution of India, 
Art. 313. AIR 1964 Guj 145 (DB). 

-R. 49 — Suspension followed by removal — 

Legality of suspension need not be questioned. 

It is wholly unnecessary for the Courts to enter 
into a discussion about the legality of the suspension 
when the order of suspension was followed by an 
order of the plaintiff’s removal from service as a 
result of the enquiry— With the making of the order 
of removal from service, the order of suspension 
lapses and it ceases to exist. 1958 Jab L J 446 : 1958 


M P C 465: (1959) l Lab L J 41: 1959 M P L J 1287 t 
AIR 1958 Madh Pra 326 (330) (Pt D) (Pr 8). 

-R. 49—Order of suspension pending enquiry — 

Competency of Government to pass—Nature of order 
under R. 93-A—Departmental enquiry after criminal 
trial—Competency. See Constitution of India, Art. 311 
AIR 1957 Orissa 51 (DB). 


-B. 49 (as amended in 1949) — ‘Dismissal* and 

‘removal’ from service — Distinction— Dismissal of 
civil servant— Proposal to remove civil servant from 
Government Service— Notice to show cause against 
removal—Subsequent order of dismissal from service 
—Validity. See Constitution of India, Art. 311. AIR 
1955 Orissa 33 (DB). 


-Rr. 49 and 55, (As amended by Bihar Govern. 

ment on 15-1L-1947) — Discharge of Civil Servant— 
Probationer — Second notice — Necessity. See Con- 

titution of India, Art. 311 (2). (S) AIR 1957 Pat 357 
(DB). 

-R. 49 — Government Servant — Departmental 

enquiry—Suspension from service — Power to order 
suspension pending enquiry — Enquiry to be held 
before suspension under old R. 49 and new R. 7 of the 
Al! India Services (Discipline and Appeal) Rules, 
1955. See Constitution of India, Art. 311 (2). AIR 
1963 Pun j 87. 

[Reversed on another point in AIR 1904 S C 787.] 


-Rr. 49, 50-A — Recovery from pay — Adequate 

opportunity—Duty to afford. 


The Government servant is to be given an ade¬ 
quate opportunity of making a representation against 
the proposed recovery from his pay of the whole or 
part of the pecuniary loss caused to Government by 
his negligence. No recovery can be proposed under 
R. 49 till the punishing authority has come to a 
tentative conclusion on the following three points: 
(1) that there has been a pecuniary loss to Govern¬ 
ment; (2) that the loss is attributable to the Govern¬ 
ment servant’s negligence or breach of orders; and 
(3) the extent of the loss in terms of money and the 
part of it which should be recovered from the Gov¬ 
ernment servant. In order that the opportunity may 
be adequate, it is necessary that the grounds on 
which the tentative conclusions are based should be 
disclosed to the civil servant, and all reasonable 
facilities for making a representation should be 
afforded. The final order of recovery can be passed 
or iy after taking into consideration the representa¬ 
tion of the officer. Where there is no finding of Gov- 
ernment on any of the above points, the order passed 
by Government is bad and is liable to be set aside. 


Unless otherwise provided by Statute or agreed 
between the parties, no deduction can be made from 
wages of unliquidated damages (eg., damages for 
negligence or breach of contract which are at large) 
payable by a servant to a master. Only a Court °* 
law may set off the one against the other. If there¬ 
fore the Civil Services (C. C. and A.) Buies are not 
statutory rules having the force of law the State has 
no power to make any deduction from the salary 
of a civil servant. It is not open to the State to con* 
tend that the Civil Services (C. C. and A.) Rules ar 
merely administrative directions which are n 
binding on it. AIR 1955 V P 21 (24) (Pt A) (P« 1U. 
11, 13). 

BUI E 49-A 


-R. 49-A an! F. 52 (a) -Appointment by Gover¬ 
nor— Suspension by Director—Medical berv 
If without jurisdiction, See Constitution o 

Art. 311. AIR 1959 All C29. 

RULE 52 

-R. 52 (a) (as amended by Bibar Govern^ 

on 15.11-1947)—Constitution of India, Art. or 
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Suspension — Appointment by Governor — Suspen 
sion by Director, Medical Services is without 
jurisdiction. See Constitution of India, Art. 311. 
AIR 1959 All 629. 

-R. 52 (As amended in 1956)—Scope—Dismissal 

of Civil servants by President in exercise of powers 
under Art. 310 read with Art, 311 (2), Proviso 
(c) — Validity of-(Constitution of India, Arts. 310 
and 311 (2), Proviso (e)j. 

The substitution of new R. 52, framed under 
S« R. O. 1129, Government of India, Notification, 
dated 9th May, 1956, in place of the old R. 52 exis¬ 
ting in the Civil Services (Classification, Control and 
Appeal) Rules which existed at the commencement 
of the Constitution and which are now continued 
in force by Art. 313 of the Constitution, does not 
give any new power to the President. The new R. 52 
can be considered as enacted ex majore cautela—a 
merejreproduction of the power contained in Art. 310. 

Previously the Governor General in Council could 
exercise his powers relating to central services only 
subject to the Rules; new R. 52 left the President free 
to exercise the power without any limitations of 
the Rules. Therefore, impugned order of dismissal 
passed against a Civil servant by the President with¬ 
out referring to the provision under which it is 
passed can be attributed only to the power of the 
President which he enjoys under Art. 310 of the 
Constitution. The absence of express mention of the 
provision of law cannot render the action invalid. 

By substitution of new R. 52 in place of the old 
R. 52, the President has not created any fetters on 
his power under Art. 3i0 of the Constitution. 

It follows that the President having passed the 
impugned order by virtue of his powers under 
Art. 310 read with Proviso (c) to cl. (2) of 
Art. 311, the said order cannot be challenged by 
applying to it the provisions of Civil Services (Classi- 

?i 10 ,n e o 0 v ro1 and A PP eal ) Rules - ICR (1958) Rom 
m 4 * L J SOj 60 Rom L R 2417 : AIR 1958 

Rom 283 (288, 289) (Pt B) (Prs 17, 19, 22, 23) (DB). 

^ 5 ^;l fvi0lat r eS ; ^ rt * 14 of the Constitution. 

283 C (DB) tltUtl ° n ° f India ’ Art ‘ 13 ’ AIR 1958 Bora 

RULE 54 

-R. 54 —Constitution of India, Art. 3II—Power 
to impose penalty given by head to subordinate 
authority—I ower of head to impose penalty himself 

AIR 368 Constitution of India, Art. 3ll. 

AIR 19o8 Manipur 3a. 


and Appeal) 


R. 54 (1), Expin. Procedure—Temporary and 
permanent civil servant or servant on probation — 
Removal on account of failure to discharge duties 
P r ?Sf rl 'y-Conslitution of India, Art. SU-Appli 

M P LJ 469 (Nag)! UUti<>n ^ Art ‘ 31L 1957 

RULE 55 
SYNOPSIS 

(Civil Services (Classification, Control 

, c Kules. 1930, If. 55.) 

1. Scope, 

2. Charge-sheet. 

3. Dismissal, removal and reversion. 

4. Enquiry— Scope of. 

5. Probationer. 

6- Reasonable opportunity to show' cause. 

1. Scope. 

• ~~ R - 55—Applicability—Disciplinary proceedings 

quirvsTePU S °<! 1 C ' S ~° b,i S ation to hold en. 
AIR y i960^ P C b 493? erVantS (Inquiries) Act (1850), S. 2. 


R. 55—Scops—Procedure for trial under U. P. 
Disciplinary Proceedings (Administration Tribunal) 
Rules Distinction. See 0. P. Disciplinary Proceedings 
(Administrative Tribunal) Rules (1947), R. 8. AIR 
I960 All 754. 

——R. 55—Servants of port Commissioner—Terms 
of service inconsistent with Art. 311—Validity—Art. 
311 (2) does not apply. See Constitution of India, 
Art. 311 (2). AIR 1957 Cal 720 (DB). 

“ 55 Applicability—Civilian paid from Defence 

Services Estimates-Rule does not apply. See Army 
Instructions (India) (1949), No. 212. AIR 1953 
Cal 763. 

-R. 55—Scope-Reference to 'rules of equity and 

natural justice in Rule 7 of Disciplinary Proceedings 
(Administrative Tribunal) Rules (i951) would by im¬ 
plication include all the safeguards provided in 
R. 55. (1959) 1 Orissa J D 226: ILR (1959) Cut 425. 

[Reversed on another point in AIR 1963 S C 404.] 

-R. 55—Part-time employee - Right of protection 

—Extra departmental branch Post-Master —Position 
^f Rule does not apply -Employee is governed by 
departmenal rules. bee Constitution of India, Art- 
311 (2). AIR 1957 Orissa 112 (DB). 

R. 55—Scope — Disciplinary Proceedings (Ad¬ 
ministrative Tribunal) Rules (1951), R. 4 (1)—Speji- 
fic decision as to procedure not necessary -Provi¬ 
sions are discretionary. See Disciplinary Proceedings 
(Administrative Tribunal) Rules, R. 4 (1). AIR 1957 
Orissa 74 (DB). 

-R. 55-Civil Servant—Disciplinary action against 

— Tribunal Rules and Classification Rules compared. 
See Constitution of India, Art. 311 (2). A I R 193'" 
Orissa 70 (DB). 

-R. 55 — Scope — Non-compliance — Effect — 
Waiver. 

Rule 55 requires that in any departmental pro¬ 
ceeding definite charges should be framed and they 
should be communicated to the public servant con¬ 
cerned together with (i) a statement of the allega¬ 
tions on which each charge is based and (ii) any 
other circumstance which it is proposed to take into 
consideration in passing orders on the same. The 
public servant should then be required within a 
reasonable time to put in a written statement of his 

defence and to state whether he desires to be heard in 
person. 

If so desired, by the public servant, or else if the 
authority concerned so directs, an oral enquiry shall 
be held, and in such enquiry oral evidence shall be 
heard as to such of the allegations as are not admitted 
and the person charged shall be entitled to cross 
examine the witnesses, to give his own evidence in 
person, and also to examine witnesses on his behalf. 

The rules of natural justice also require that'a 
person who has the right to cross-examine the 
witnesses who may depose against him, must be made 
aware, prior to the date of the enquiry, of the names 
of such witnesses together with some indication as to 
the nature of the evidence that they would give. It is 
true that departmental proceedings are not regular 
criminal trials. The nature of the evidence likely to 
be given by them need not necessarily be of the type 

recorded by a criminal Court belore framing a charge 
in a warrant case. 6 

But in the copies of the charges and other parti¬ 
culars, forwarded to the public servant concerned 
there should be clear indication about the names of 
persons who would appear before the enquiring 
officer against him and the nature of the evidence 
that they would give. When there is such indication 
it is clearly the duty of the public servant to appear 

witnesses! 1 ^ 1 ^’ " ^ to cross-examine those 
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Held, that the examination of an important witness 
during the ex parte departmental inquiry without 
giving previous intimation to the petitioner that he 
would be a witness was a serious irregul rity but the 
conduct of the petitioner in not asking for an 
opportunity to cross-examine such witness after being 
made aware that such witness had been examined at 
the enquiry amounted to a waiver of his right to 
cross-examine him and therefore it would not be 
proper to interfere with the order of dismissal in 
the writ proceedings. 25 Cut LT 493 : AIR 1957 
Oiissa 2 i (23, 24) (Pt B) (Prs 7, 9) (DB). 

-R. 55 -Definite conclusion and actual punish¬ 
ment under B. 55 is necessary before action under 
Art. 311 is proposed. See Constitution of India, 
Ait. 311 (2). AIR 1953 Orissa 329 (DB). 

-R 55 — Rules have no itatutory force—Procedure 

under Public Servants (Inquiries) Act follou ed — 
Compliance with Civil Services (Classification, Con¬ 
trol and Appeal) Rules, is not essential — Constitu¬ 
tional guarantee is satisfied — (Public Servants 
(Inquiries) Act (1850), Ss. 2, 3, 4) — Constitution of 
India, A>t. 311 (2) ). 

The Civil Services (Classification, Control and 
Appeal) Rules are mere administrative rules and have 
no statutory force and their infringement per se does 
not give the officer accused a right of action against 
the Government. They provide a measure to interpret 
“the provisions of Art. 3L1 and to give effect to the 
right thereunder. Whether the equiry is under R. 55 
or under Public Servants (Inquiries) Act (37 of 1850) 
or in any other manner is of little consequence, so 
long as consistent with the principles of natural 
justice, the officer concerned has been informed in 
wilting, of the charges against him and has been 
afforded adequate opportunity of defending 
himself. What is justiciable is the constitutional 
guarantee under Ait. 311. The constitutional require¬ 
ment is only this that there should be first a preli¬ 
minary enquiry into the charges levelled against the 
civil servant and he should have adequate opportu¬ 
nity at this stage also to defend himself by cross- 
examining the witnesses called against him and 
showing that it is not worthy of credence and by 
examining himself or any other witness in support of 
his case. If, on such enquiry, the charges have been 
established and the punishment to be inflicted has 
been provisionally determined by the Government, 
be should be given another opportunity to make re¬ 
presentation against the action proposed to be taken 
in regard to him. This is all that is necessary. If he 
has already gone through an enquiry under R. 55 or 
under Act 37 of 1850 or under any other provision, it 
is sufficient compliance of the statutory provision. 
(1937) 1 Mad L J 529 j AIR 1937 P C 31 and 1954 
S C J 401 : (1954) 1 Mad L J 702: AIR 1954 S C 375 
.and AIR 1958 S C 30: 1958 S C J 217, Rel. on. AIR 
1960 Pat 116 (121, 122, 123) (Pt B) (Prs 13,14) (DB). 

2* Charge sheet. 

-R. 55- Charge-sheet, drawing up of. See Constitu¬ 
tion of India, Art. 311. AIR 1955 Cal 183. 

-R. 55 — Procedure — Statement of allegations — 

Separate statement of allegations has not to be served 
in each case before charges are served — Allegation 
and charges in one statement or document are sufficient 
compliance. AIR 1955 N U C (Cal) 401. 

3. Dismissal, removal and reversion. 

•-R. 55—Compulsory retirement — Applicability 

of Art. 3(1 of Constitution. See Civil Service Regula¬ 
tion (1920), Ait. 405-A, Note 1. AIR 1954 S C 369. 

-R 55 — Reversion for administrative reasons — 

Procedure. See Constitution ol India, Art. 311. AIR 
1954 Ajmer 22. 


Rr. 55 and 55. A—Dismissal in violation of Rr. 55 
and 55-A — Contravention of Art. 311 not proved — 
Order of dismissal — Validity. See Constitution of 
India, Art. 310. AIR 1959 All 771. 


R. 5o—Applicability — Misconduct— Conditions 
ot service providing for dismissal without notice — 
(Calcutta Port Act (III of 1890), S. 31 (1) (d)). 

Where under the conditions of service of an 
employee his services can be terminated without 
notice in case of misconduct, in dismissing him for 
misconduct the procedure laid down in R. 55 of the 
Civil Service (Classification, Control and Appeal) 
Rules need not be followed. AIR 1957 Cal 720 (726 
727) (Pt E) (Pr 19) (DB). 1 ’ 

“ R- 55 — Dismissal or removal — Compulsory re- 

5«« ? i 7g7^^ s | itution Inc ^ ia « Art * 311 (2). AIR 


R. 55 Termination of service — Resignation by 
employee Contingency of holding inquiry does 
not arise. See Constitution of India, Art. 311. AIR 
1953 Him Pra 125. 


R. 55 (3)—List of persons considered fit for pro¬ 
motion — Removal of name from — No justiciable 
right arises — Constitution of India, Arts. 226 and 
310 . 

Promotion is not a question of right. Even if the 
preparation of the list of persons considered fit for 
promotion was governed by any statutory rules 
neither the amendment of the list nor deletions of 
names therefrom will make that a justiciable issue, 
because both continuance in office and preferment 
in due course or otherwise are still within the pleasure 
of the executive. (1959) 1 M L J 220 : (1959) 2 Lab 
L J 514 : 72 Mad L W 255 : ILR (1959) Mad 639 : 
AIR 1959 Mad 270 (270) (Pr 1). 

R. 55—Dismissal of civil servant— Petition under 
Art. 220 challenging order — Considerations for High 
Court — High Court to see whether provisions of 
Rule have been complied with and not correctness of 
order of dismissal. See Constitution of India, Art. 220. 
AIR 1957 Orissa 21 (DB). 

-R. 55—‘Dismissal’and ‘removal’ from service — 

Distinction- Dismissal of civil servant — Proposal to 
remove civil servant from Government Service — 
Notice to show cause against removal — Subsequent 
order of dismissal from service — Validity. See Con¬ 
stitution of India, Art. 311. AIR 1955 Orissa 33 (DB) 


-R. 55—‘Dismissal’ and ‘Removal’from service — 

Distinction —‘Eemovai’ with a bar of future employ¬ 
ment amount to ‘dismissal’ — Order at most is irre¬ 
gular. 

The words ‘dismissal* and ‘removal’ are not merely 
tautologous but are technical words, ‘words of art’, 
and have acquired special significance. According to 
the service rules, dismissal from service disqualifies a 
civil servant from future employment, whereas re¬ 
moval from service ordinarily does cot. Where, how¬ 
ever, removal from service was accompanied with a 
bar against future employment, it cannot be said that 
the entire order was null and void. The order or the 
Government, may be interpreted to be an order or 
dismissal. It cannot be said that the whole order is 
illegal and invalid. At besR it is a more irregularity 
for wh'ch no action lies in a Court of law 19o5 j 
221 : (1955) 1 Andh W R (SC) 134 : (1955) 1 Mad L J 
(SC) 134: AIR 1955 SC 60, Relied on. AIR 
Pat 116 (123) (Pt C) (Pr 15) (DB). 


-R. 55-Scope — Person a p po int ed to ^t?° 

post—No contract signed by parties Post re _ 

—Order terminating service does not amount 

moval. See Constitution of India, Art. oil. A 

353 . 
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4. Enquiry—Scope of. 

• -R. 55 — Departmental enquiry — Findings of 

facts recorded by enquiry officer not binding on 
Government — Government competent to differ trom 
such conclusion—Action based on such contrary view 
resulting in dismissal of the Government servant does 
not contravene Art. 311. See Constitution of India, 
Art. 311 (1). AIR 1904 S C 364. 

• -R 55 —Disciplinary action against Government 

servant—Inquiry in respect of — Inquiry by whom to 
be made. See Constitution of India, Art. 311 (2). AIR 

1963 S C 1618. 


——R. 55— Constitution of India, Art. 311 (2) — En¬ 
quiry under R. 55 read with Art. 311 (2) — Govern¬ 
ment servant cannot claim assistance of lawyer as 

of right. 

In a departmental enquiry under R. 55 of the Classi¬ 
fication Rules read with Art. 311 (2) of the Constitu¬ 
tion, a Government servant cannot claim the assis¬ 
tance of a lawyer as a matter of right. The position 
of the Government servant is the same even during a 
preliminary enquiry. AIR 1956 S C 604, Dist.; Case 
law discussed. 

Neither O. 3, R. 1, Civil P. C., nor S. 340, Criminal 
P. C., applies to a departmental enquiry under R. 55 
read with Art. 311 (2). (1965) All YV R (HC) 690 
(DB). 


-R. 55—Enquiry under — Right of Advocate t 

practice before such officer under S. 30 (ii), Advocate 

Act. 

An officer holding an enquiry under R. 55 is a pci 
son legally authorized to take evidence in view o 
S. 4 of the U. P. Disciplinary Proceedings (Summon 
ing of Witnesses and Production of Documents) Ac 
1953 and hence an advocate is entitleJ as of righ 
under S. 30 (ii) of the Advocates Act to practice befor 

such an enquiring officer. (1965) All W R (I1C) 69! 
( Dd)* 

•- R - 55—District Judge — Disciplinary jurisdic 

tion over-Inquiry conducted by State Government- 
Validity—See Constitution of India, Art. 235 All 
1961 Cal 1 (SB). 

T ®- 5j5— Departmental enquiry—Written statemen 
should be Sled before evidence is taken. See Benca 
.olice Regulations, R. 86-D. AIR 1955 Cal 183. 


R. 55 Departmental enquiry—Irregularities—S 

u ' CeemR ^°^ ee —interference under Art 21 
. ^"6 Constitution. See Constitution of Indi 

Art. 226. AIR 1954 Cal 335. 

! K; 55 —Order of dismissal passed after enquii 
by tribunal not competent to do so—Validity S. 
Constitution of India, Art. 311 (2). AIR 1955 Mad 18 

——R. 55-Disciplinary Proceedings (Administrate 
b V na 1) Rules 1951 Judicial Service of State 
Member of — Enquiry by Tribunal—Order of enquii 
jssued by Government on recommendations ot Hie 
Court Order not •'Oid-No contravention of Art. 23 

183 (DB) I Utl ° n ° Ind ' a ’ Alt 31L AIK 1903 ° rls: 

" R. .>5 Civil servant—Disciplinary action—Dili 

rence between enquiries conducted under the two se 

ot Government rules - Discrimination-Validity. S, 

Constitution of India, Art. 14 . AIR 1957 Orissa 7 
(Lib). 

Z ^“Enquiry officer following correct proci 
dure Civil Court cannot question findings on ai 

0850) )° f evldence-(public Servants (Inquiries) A 

The Civil Court does not. sit as a Court of appe 
and decide whether the conclusion reached bv tl 
[Vol. 3.] Fn. D. 42. 


enquiry officer was erroneous on facts or law. If a 
proper enquiry was instituted by the Government, 
either under R. 55 or Act 37 of 1850 or any other 
analogous rules, and if the Government servant was 
afforded opportunity to defend himself by cross- 
examining the witnesses called against him and to 
examine himself or any other witness, and if he was 
also given reasonable opportunity to show cause 
against the punishment which is eventually deter¬ 
mined on by the Government, and if the enquiry has 
been conducted fairly without bias ano without in¬ 
fringing the principles of natural justice, there is the 
end of the matter, and the High Court cannot set 
aside the order of the enquiry officer even if on the 
evidence a different conclusion is possible. AIR I960 
Pat 116 (12 4) (Pt D) (Pr 16) (DB). 


5. Probationer. 


•-Rr* 55 and 55-B— Probationer — Termination 

of service not by way of punishment—Procedure in 
R. 55 does not apply — Compliance with R. 55-B— 
What constitutes. 

Rule 55 deals with cases of removal, dismissal or 
reduction in rank, which are specifically covered by 
Art. 311(2) of the Constitution and the procedure 
prescribed therein is meant for these three major 
punishments. That procedure is not meant to be ap¬ 
plicable under R. 55-B which deals with the dis¬ 
charge of a probationer which is not a punishment at 
all. Therefore, in a case covered b> R. 55-B all that is 
required is that the defects noticed in the work which 
make a probationer unsuitable for retention in the 
service should be pointed out to him and he should 
be given an opportunity to show cause against the 
notice, enabling him to give an explanation as to the 
faults pointed out to him and show any reason why 
the proposal to terminate his services because of hfs 
unsuitability should not be given effect to. If such 
opportunity is given there is sufficient compliance of 
R. 55-B. Ranendra Chandra Banerjee v. The Union of 
India, (1963) 2 S C W R 344 : (1964) 1 S C J 578 i 

(Pt c/ (Pr K)f 133 ! AIR 1963 S C 1552 (1555 ’ 1556) 


—-R- 55 (3) — Probationer — Person appointed on 
trial and observation for two years—Prospective con¬ 
firmation in substantive vacancy—Person held a pro¬ 
bationer —- Reversion without compliance with R. 55 
(3) held invalid. See Constitution of India, Art 309 
AIR 1964 All 346 (DB). 


Rr. 55 (3) and 3 (Proviso) (as amended in 1953) 
—U. P. Agricultural Services Rules, R. 21 — R. 21 
silent on manner of disciplinary proceedings —Dis¬ 
ciplinary proceedings will be governed by R. 55 (3) 
by reason of proviso to R. 3 — Probationer’s services 
cannot be terminated without giving show cause 
notice. 


Rules regulating appointment to and the conditions 
of service of the Uttar Pradesh Agricultural Service 
Class II only provide for the recruitment of the 
members of the service and lay down their qualifica¬ 
tions They do not make any provision as to how and 
in what manner disciplinary proceedings can be taken 
against them. Rule 21 of the aforesaid Agricultural 
Service Rules only says that the Government may 
dispense with the services of a piobationer after 
giving him one month s notice without entitlinc him 
to any compensation. Therefore, in view of the oro. 
viso to R. 3 ot the Civil Services Rules, R. 55 j s aD _ 
phcable even to the members of Agricultural Service 
Class II. U. I Agricultural Service Rules framed 
under the Civil Services (Classification, Control a^d 

, Ru . es ) a . ve no statutory force. Rule 21 of 
these Rules is not inconsistent with R. 55 of the Civil 
Servtces Rules and tuey can be read together. Even if 
it is held to be inconsistent with R. 55, it being only 
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ir. the nature of departmental rule cannot override the 
provisions of R. 55 which had been made in exercise 
of the powers conferred by the proviso of Art. 309 
of the Constitution and which is applicable to all 
Government servants. 

Where therefore the probationer in the U. P. Agri¬ 
cultural Service, Class II was neither appraised of the 
grounds ot the termination of his services nor given 
an opportunity to show cause against the proposed 
action and his explanation in that behalf was not 
taken by the State Government before issuing the 
order of termination the statutory provisions of 
R. 55 (3) had been infringed and the order terminat¬ 
ing the appointment of the probationer could not be 
sustained in law. AIR 1901 S C 177. Foil. (1964) 9 
Fac LR 420: (1965) 1 Lab LJ 16: 1964 All L J 1000. 

-R. 55 —Termination of probation and reversion to 

substantive post as punishment — No opportunity to 
show cause given—Order violates Art. 311 (2)—Civil 
Services (Classification, Control and Appeal) Rules, 
R. 55 violates Art. 311(2) — Merely asking for ex¬ 
planation is not giving opportunity to show cause— 
Order under R. 14 of the Subordinate Revenue Execu¬ 
tive (Tahsildars) Rules 1944, nature of — Order of 
punishment by reversion of probationaryTahsildar can¬ 
not subsequently be converted retrospectively into an 
order under R. 14, S.R.E. (Tahsildars) Rules. See Con¬ 
stitution of India, Art. 311(2). AIR 1963 All 377(DB). 

• -—R. 55 — Government servant — Probationer — 
Order confirming the officer, terminating his ap¬ 
pointment or extending the period of probation may 
be passed even after expiry of period of probation pro¬ 
vided decision is based on work and conduct during 
period of probation. AIR 1959 All 538 and I L R 
(1959) 1 All 226, Overruled. Chief Conservative of 
Forest v. D. A. Lyall, 1961 All L J 458: (1961) 2 Lab 
L J 251: A I R 1961 All 450 (454, 455, 450) (Prs 13, 
14, 15, 18, 23) (FB). 

-R. 55—U. P. Deputy Inspector of School Service 

Rules (1944), R. 17 — Order extending period of pro¬ 
bation with retrospective ^effect cannot be passed — 
Order of reversion passed during such extended period 
under R. 17—Validity — Procedure. See U. P. Deputy 
Inspector of Schools Service Rules (1944), R. 17. AIR 
1959 All 536. 

[Overruled in AIR 1901 All 450 (FB).] 

-R. 55 (3) — Scope — Reversion of probationer to 

substactive post for unsatisfactory work—Notice to 
show cause not mentioning instances or adverse 
entries —Effect—(Constitution of India, Art. 311). 

The petitioner who held the post of a Naib Tahsil- 
dar was thereafter appointed by the Board of Revenue 
in the post of Tahsildar and placed on probation for 
a period of two years. This period expired on 30th 
April, 1953, but on 15th June, 1953, he was informed 
that the probationary period had been extended by 
one year which carried it to 30th April, 1954. During 
all this period he continued to work as Tahsildar 
and also earned one increment after one year of 
service as Tahsildar. In July, 1955, nearly 15 months 
after the expiry of the extended period of probation, 
he was served with a notice, at the instance of the 
Land Reforms Commissioner, U. P. to the effect that 
his record of service as Tahsildar during the period 
of probation from 30th April, 1953, was unsatisfac¬ 
tory and that he had further deteriorated in 1954. By 
the same notice he was also asked to show cause why 
his probation should not be terminated and he be 
reverted to his substantive post of Naib Tahsildar. 

Held, that on the facts, petitioner’s case was 
governed by R. 55 (3) of the Civil Services (Classifi¬ 
cation, Control and Appeal) Rules. It was clear that 
sub r. (3) of R. 55 was not complied in its essential 
details. As such the order terminating his employ¬ 
ment as probationer ought to be quashed. AIR 1959 
AU 437 (439) (Prs 8, 9). 


R. 55 (1)— Government servant appointed in clear 
vacancy—Status of, after expiry of period of probation 
—Order of termination of service of probationer after 
five years -No opportunity to be heard giveD — Order 
held invalid. See Constitution of India, Art. 311. ILR 
(1959) 1 All 226. 

[Overruled in AIR 1901 All 450 (FB).] 

-R. 55 (3)— Scope—Petitioners appointed by State 

on permanent cadre—Scheme providing for intensive 
training and probationary period—Examination held 
after training—Services of those failing terminated on 
one month’s notice — Validity — Petitioners whether 
entitled to protection of Art. 311. See Constitution of 
India, Art. 311. AIR 1958 All 141. 

— R. 55—Applicability to probationer. See Constitu¬ 
tion of India, Art. 311 (2). ILR (1958) Cut 77. 

— R. 55—Applicability—Essential conditions for— 
Officer on probation—Reversion to substantive rank— 
Not entitled to protection of the rule. See Constitu¬ 
tion of India, Art. 311. AIR 1957 Punj 191 (DB). 

[Overruled on another point in AIR 1958 S C 36.J 


6. Reasonable opportunity to show cause. 

-R. 55—Reasonable opportunity to show cause 

against proposed punishment. See Constitution of 
India, Art. 311 (2). AIR 1965 All 492. 

-R. 55 — Adequate opportunity to show cause — 

Witnesses’ earlier statement read out and charged 
officer asked to cross-examine — No adequate oppor¬ 
tunity. AIR 1901 All 45, Reversed. See Constitution 
of India, Art. 311 (2) AIR 1963 All 94 (DB). 

-R. 55—Charged Officer not allowed to examine 

defence witnesses — Witnesses in respect of charges 
which were ultimately held not to have been proved— 
Officer held was prejudiced. See Constitution of India, 
Art. 311 (2). AIR 1963 All 94 (DB). 

— R. 55 — Defence witnesses, examination of — Re¬ 
fusal to examine on ground of delaying tactics of 
charged officer, when justified. See Constitution of 
India, Art. 311(2). AIR 1963 All 94 (DB). 

-R. 55 —Right to be heard—Denial. See Constitu¬ 
tion of India, Art. 311(2). AIR 1963 All 94 (DB). 

-R. 55(3)“Reasonable opportunity — Examination 

of witnesses*in presence of charged officer—Necessity 
—Previously recorded statement read over and affirmed 
by witness—Further examination-in-chief in presence 
of charged officer not necessary. See Ibid, Art. 311(2). 
AIR 1961 All 45. 


[Reverseo in AIR 1963 All 94.] 

R. 55 — Government servant — Opportunity of 

- . 1 . I 1 • 1 *- 


At” V V ^ ^ f ' --— — JC JL — 

“ebutting evidence proposed to be used against him— 
Substantial compliance. See Constitution of India, 
\rt. 311 (2). ILR (1957) 9 Assam 223. 

R. 55—Departmental inquiry—Reasonable oppor- 


unity to show cause —Nature of. See Constitution or 
ndia, Art. 311 (2). AIR 1958 Bom 204 (DB). 

R. 55-Departmental enquiry—Servant not admi- 

. . . _ - i t. c _____— T U 


ting several allegations and asking for personal hear- 
ng — Servant not given oppoitunity to examine 
vitness or cross-examine witnesses appearing 2 gains 
lim — Rule 55 is not complied with. 59 Bom L R l2db: 
1958) 1 Lab L J 462 : I L B (1958) Bom 343 : A I R 
958 Bom 204 (206, 207) (Pt B) (Pr 9) (DB). 

R. 55—Disciplinary proceedings against Govern 


-JR* J r*-•-o ^ 

lent servant— Proper and reasonable opportunity 
efend— Inspection of documentary evidence-Prope 
tage for - Non.production of material witness 

di ether non-observance of nat ural Ca! 184 

Constitution of India, Art. 226. AIR 19 

)B). 
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•-R. 55 — Reasonable opportunity— What is — 

Denial of opportunity to inspect documents relied on 
by Tribunal-Right of adjournment for cross-examin¬ 
ing material witnesses, See Constitution of India, 
Art. 311 (2) AIR 1961 Cal 1 (SB). 

-R. 55—Enquiry held ex parte — Enquiry officer 

relying on evidence of persons not given at enquiry 
and without giving civil servant opportunity to 
cross-examine them—Procedure is not in accordance 
with law —(Constitution of India, Art. 311 (2)). 

Under R. 55 of the Civil Services (Classification, 
Control and Appeal) Rules, a civil servant who is 
charge-sheeted is entitled to an enquiry to be held in 
his presence and to be heard in person. At such an 
enquiry evidence has to be taken not only on behalf 
of the opposite parties but on behalf of the civil 
servant and he is entitled to cross-examine all the 
witnesses upon whose evidence the opposite parties 
intended to rely. This is also the procedure which is 
warranted by virtue of Art. 311 (2) of the Constitu¬ 
tion. 

Where the enquiry against the civil servant pur¬ 
suant to the charge-sheet was ex parte and the enquir¬ 
ing officer relied on evidence of persons not given at 
the enquiry and without confronting the civil servant 
with these persons and without giving him an oppor¬ 
tunity to cross-examining them, 

Held, that the entire procedure was arbitrary and 
not in accordance with the law. 59 Cal W N 929 : 
AIR 1956 Cal 114 (115, 116) (Prs 8, 9). 

-R. 55 — Departmental proceedings—Discharge 

from service — No opportunity given to show cause. 

See Constitution of India, Art. 311. AIR 1955 Cal 
276. 


R- 55—Procedure to be followed indicated. 

It is true that department enquiries are not to be 
conducted with the strictness of a judicial trial, bul 
they are never-the-less enquiries in which certain 
formalities must be observed. 

The rules of -natural justice cannot be dispensed 
with and a man cannot be found guilty upon evidence 
which he had no opportunity of meeting. Where 
R. 55 of the Civil Services (Classification, Control and 
Appeal) Rules applies, the oral evidence that has to 

be used must be adduced at the time of the enquiry 

Where documents have to be used, it may not be 
necessary to prove them under the Evidence Act as 
in a judicial trial, but they must be made available to 
the delinquent and he must have an opportunity of 
inspecting them and meeting them. Documents which 
are kept back beyond his knowledge ought not to be 
used in order to find him guilty. W ; here the docu¬ 
ments and statements of witnesses which the peti- 
tmner had never an opportunity of either seeing or 
challenging are used, the departmental proceedings 
are \n violation of the rules of natural justice and 
R. o5 cannot be supported. 58 Cal W N 492 • 
AIR 1955 Cal 166 (168, 169) (Ft B) (Pr 3) * 

— -R. 55 Civil Servant—Action against—Reason- 

a. o.?fl POr /? 1 mt £ t0 show cause given - Relief under 
Art. 226 of the Constitution cannot be granted. See 

Pra n & b 43" ° f dia ’ Art 226 (1) ‘ AlR 1952 Him 

——R. 55 —Reasonable opportunity of showing cause 
when not necessary - In special circumstances supe- 
nor authority may dispense with such Opportunity- 
Satisfaction of superior authority though sunjeotive 
is justmiable to limitel extent. See Constitution of 
India, Art. 311 (2), Proviso. AIR 1964 Orissa 29. 

ITT 1 ?: 5 ?- Charges involving serious punishment 
like dismissal—Enquiry must first be held and public 
servant given opportunity to establish defence. See 
Constitution of India, Art. 311. (’62) 28 Cut L T 133 




-R. 55 — Enquiry under — Government servant’s 

right to second opportunity to defend himself — Pro¬ 
cedure. See Constitution of India, Art. 311 (2). AIK 
1960 Orissa 68 (DB). 

-R. 55 -Rul es of equity and natural justice. See 

Disciplinary Proceedings (Administrative Tribunal) 
Rules (1951), R. 7 (2). AIR 1960 Orissa 68 (DB). 

[.Reversed on another point in AIR 1963 S C 779.] 

-R. 55—Scope and object — Evidence in prelimi¬ 
nary investigation resiled from in departmental 
enquiry — Admissibility of previous statement — 
Principles of natural justice. 

Rule 55 of the Civil Services (Classification, Control 
and Appeal) Rules was expressly made with a view to 
ensure that the principles of natural justice are com¬ 
plied with before any public servant is held guilty of 
misconduct. 

Rule 55 refers to evidence and though that expres¬ 
sion need not be given the same narrow meaning as is 
given to it in the Evidence Act, it is clear that it refers 
to documents and statements of witnesses proved 
during the enquiry. 

Where, during the preliminary investigation of a 
Government servant on a charge of accepting illegal 
gratification, a witness spoke about the actual pay¬ 
ment by him but in the subsequent departmental 
enquiry he denied the same and tire Government 
preferred his earlier statement to the subsequent one 
without asking the witness to reconcile his two con¬ 
tradictory statements and without informing the 
delinquent public servant that the earlier statement 
of the witness would be used against him, and found 
him guilty. 

Held, that the Government committed a serious 
illegality and offended the well-known principles of 
natural justice by basing their finding on inadmis¬ 
sible evidence. The charge which the Government 
servant was called upon to meet during the enquiry 
under R. 55 must be supported by evidence adduced 
during that enquiry and tested by cross-examination 
at the said enquiry. 60 C W N 933 : (S) AIR 1956 Cal 

662, Rel. on. ILR (1958) Cut 1 : 24 Cut L T 176 • 

(1958) 2 Lab L J 433. 

-R. 55 — Violation of — Charges framed against 

Government servant—Demand by him for holding 
oral enquiry —Oral enquiry as prescribed by R. 55 
not held —Order of reduction in rank of Government 
servant is ultra vires See Constitution of India 
Art. 311 (2). 1962 BLJR 805. 

-R. 55— Second notice — Probationer — (Civil 

Service (Classification, Control and Appeal) Rules, 

Rj. 49 and 55 as amended by Bihar Government on 
15-11-1947). See Constitution of India, Art. 311(2) 
AIR 1957 Pat 357. V 

-R. 55—Scope—Opportunity to defend — If to be 

given in cases where there is no necessity to give 
opportunity. See Constitution of India, Art 311 
A I R 1957 Punj 191 (DB). 

[Overruled on another point in .4 I R 1958 S C 36.] 

RULE 55.4 


jlx. oo n 


- Luniutuuon ot India, Arts. 235 and 
320 (3) (c) — Exclusive authority of High Court to 
make promotions in respect of members in State judi¬ 
cial service — High Court exercising power bv pro 
moting some members to higher posts in supersession 

ot plaintiff’s claim according to seniority list_Rr. 49 

and 55-A not applicable — Consultation with State 
Public service Commission not necessary—Held there 
was no right in plaintiff of promotion which could 

A. e Sor rced ina Court - See Constitution of India 
Art. 235. A I R 1962 S C 1704. ’ 
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R* 55A (as amended by Bihar Government on 
15-11-1947) — Constitution of India, Arts. 310, 311, 
220 — Dismissal in violation of Rules 55 and 55A— 
Contravention of Art. 311 not proved — Order of dis¬ 
missal is protected under Art. 310. See Constitution 
of India, Art. 310. AIR 1959 All 771. 

—R- 55A — Opportunity contemplated under — 
Adequate or reasonable opportunity. See Constitution 
of India, Art. 311 (2). AIR 1954 Cal 335. 

-R. 55 A—Reasonable opportunity to show cause— 

Necessity. See Constitution of India, Art. 311 (2). 
AIR 1952 Nag 288 (DB). 


CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES, 1957 

See also under (Central) Civil-Services (Classifi. 
cation, Control and Appeal) Rules, 1957. 

RULE 55 

. . R- 55—Removal from Government service—Pro¬ 
visions of R. 55 not strictly complied with—Order of 
removal from service must be struck down as uncon¬ 
stitutional. See Constitution of India, Art 311 121 
1965 B L J R 956 i A I R 1966 Pat 244. (2) ' 


RULE 55B 

•-R» 55B—‘Dismissal or removal’—What amounts 

to — Enquiry against probationer for ascertaining 
fitness for confirmation — Discharge on enquiry — If 
amounts to punishment — Art. 311 (2)—Applicability. 
See Constitution of India, Art. 311 (2). AIR 1961 
S C 177. 

-—R. 55B—Provisions attracted only when termina¬ 
tion order is based on fault of probationer employee 
or his unsuitability and not when it is in accordance 
with services rules. See Constitution of India, 
Arts. 311 (2) and 309. (1965) 11 F L R 127 (Cal). 


CIVIL SERVICES (CONDUCT) 

RULES (1955) 

See under Central Civil Services (Conduct) 
Rules (1955). 

CIVIL SERVICES (PUNISHMENT AND 
APPEAL) RULES OF MADHYA BHARAT 

RULE 6 

—-R. 6—‘Removal’—Retirement of civil servant with 
al / x ™ {s his n °t being assimilated in new State 
a tB harat. See Constitution of India, Art. 311. 
AIR 1954 Madh B 177 (DB). 


RULE 56 

• -R. 56 — Member of former Secretary of States 

Service becoming member of I. A. S. by virtue of R. 3 
(a) and (b), All India Administrative Service Rules, 
1954—Suspension of — Validity. See Constitution of 
India, Art. 314. A I R 1964 S C 787. 

RULE 57 

• -R. 57 (5), (S. 1, Part XIII)—Applicability. 

Where it is not the case of Government that the 
orders passed against the petitioner were in the nature 
of penalties fallirg under R. 49 of the Rules, R. 57 (5) 
has no application. Rule 57 (5) relates to appeals 
against penalties imposed under R. 49. Iliranmoy v. 
State of Assam, AIR 1954 Assam 224 (240) (Pt J) 
(Pr 16) (FB). 

-R. 57 — Scope and applicability. See Bombay 

Civil Services Conduct, Discipline and Appeal Rules, 
Appendix 1. A I R 1965 Bom 156 (DB). 

RULE 156 

-R. 156—“Present substantive pay”—Meaning of. 

The words “present substantive pay” are intended 
to include substantive pay in respect of temporary 
post. 59 Pun LR 505: ILR (1957) Punj 1435 : 
AIR 1955 Punj 229 (231) (Pt D) (Pr 10) (DB). 

CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES (1952) 

-Scope — Enquiry by subordinate authority under 

delegation from appointing authority — Validity— 
Supervisor of City Improvement Board — Appointing 
authority of. See Constitution of India, Art. 311. 
AIR 1958 Andh Pra 112. 

CIVIL SERVICES (CLASSIFICATION, 
CONTROL AND APPEAL) RULES (1955) 

RULE 16 

-R. 16 (5)—Applicability. 

Where the Government itself is the appointing 
authority and the officer was placed under suspension 
by the Government there is no necessity to comply 
with the requirement of sub-r. (5). To ‘mch a case 
that sub-rule does not apply. AIR 1958 Andh Pra 
112 (116) (Pt B) (Pr 9) (DB). 


CIVIL SERVICES (REVISION OF 
PAY) RULES (1947) 

See under Central Civil Services (Revision of 
Pay) Rules (1947). 

CIVIL SERVICES RULES 
Sea (1) Civil Service Regulations. 

(2) Civil Services (Classification, Control and 

Appeal) Rules. 

(3) Constitution of India, Arts. 309 to 314. 

(4) Police Act (1801), Ss. 7, 10, 42. 

(5) Railway Establishment Code. 

(0) (Respective State) Civil Service Rules. 

CIVIL SERVICES RULES (PUNJAB) (1941) 

" Not Legislature alone, but until Legislature acts 
in this behalf, the Governor also has the power of 
making other provision within the scope of Art. 313 
and of alteration or repeal or amendment under 
Art. 372 (I) and thus can change the rules—Rules of 
1941 could only continue till Punjab Civil Services 
Rules (1959) were made. See Constitution of India, 
Art. 309. AIR 1963 Punj 298 (DB). 

-Rules are justiciable only so long as they remain 

in force. A I R 1901 Punj 8, Rel. on. ILR (1962) 2 
Punj 642 : A I R 1963 Punj 298 (307, 308) (Pt H) 
(Pr 16) (DB). 

RULE 1.6 

*-Rr. 1.6 (d), 3.26—Vested right to retire at the age 

of 55 years — Rules of 1941 were subject to alteration 
—Government servant taking service subject to express 
condition that rules relating to his conditions or ser¬ 
vice were liable to change and alteration — Rules of 
1941 abrogated by Rules of 1959—No vested right in 
the age of superannuation was created in the Govern¬ 
ment servant by the Rules of 1941 — S. 0 of General 
Clauses Act (1897) does not extend to such rules. 

A I R 1951 S C 128 and AIR 1953 Pepsu 24, DiS; 
tinguished ; A I R 1944 Pat 217 and AIR 1937 P C 
31, Rel. on. ILR (1962)2 Punj 642 : A I R 1963 
Punj 298 (307, 308) (Pt G) (Pr 16) (DB). 

RULE 3.26 

-R. 3-26—Vested right to retire at the age C ,°^5^.T 

Rules of 1941 were subject to alteration —• So® I 1 ' 

R. 1.0 (d). AIR 1963 Punj 298. 
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CIVIL SERVICES (SAFEGUARDING, ETC.) RULES (1949), R. 3 


CIVIL SERVICES (SAFEGUARDING OF 
NATIONAL SECURITY) RULES (1949) 

RULE 3 

• -y^-Rr. 3 and 4 —Scope—Engaging in subversive 
activity—Government servant associating with per¬ 
sons engaged in subversive activity—Taking interest 
in political activities of Communist party as long as 
it is not banned—Allegations do not amount to 
Government servant being engaged in subversive 
activity—R. 3 not attracted —Compulsory retirement 
in 'such circumstances amounts to removal from 
service by way of penalty—Government servant can 
maintain a petition under Ait. 226 of the Constitu¬ 
tion. 


Rule 3 being of penal nature has to be very strictly 
construed. Subversive activity, in order to bring the 
person within the purview of the rule, must amount 
to actively pursuing such activities as are calculated 
to subvert theGoverninent.established bylaw. Taking 
interest in potitical activities of the Communist party 
would not amount to taking part in subversive 
activities so long as the Communist party has not 
been banned. Similarly, talking with members of the 
Communist party or associating with such members 
would not amount to engaging in subversive activities. 
A charge against a Government servant that he asso¬ 
ciated with others engaged in subversive activities 
and not that he was himself engaged or was reason¬ 
ably suspected to have bee a engaged in subversive 
activities or engaged in such activities in association 
with others, does not come within the purview of R.3 
and cannot form the basis for adopting the procedure 
laid down in R. 4. L. P. A. No. 23-D of 1957 D/0-10- 
1900 (Punj) Reversed. 1958 S C J 451 : (1958) 1 Andh 
W R (SC) 162 : (1958) 1 M L J (S C) 102 : A I R 1958 
S C 232, Expl. and Dist. 


The premature termination of service of the Govern¬ 
ment servant by compulsory retirement is tantamount 
to removal from service by way of penalty and the 
Government servant has a grievance which he can 
ventilate under Art. 220 < f the Constitution. V. S. 
Menon v. Union of India, (1963) 1 S C W R 274 : 
1964 (1) S.C J 369 : (1963) Supp. (2) S C R 404 : 
AIR 1963 S C 1160 (1164, 1165) (Prs 7, 8, 9). 


RULE 4 


• . * Rr * 3—Scope — Engaging in subversive 

activity — Government servant associating with per 
sons engaged in subversive activity—Taking interes 
in political activities of Communist paity as long a 
it is not banned — Allegations do not amount t( 
Government servant being engaged in subversiv. 
activity R. 3 not attracted — Compulsory retiremen 
in such circumstances amounts to removal Iron 
service by way of penalty — Government servant cai 
maintain a petition under Art. 220 of the Constitutioi 
-L. P A. No 23-D of 1957, D/- 0-10-1900 (Punj) 
Reversed. See Ibid, R. 3. AIR 1963 S C 1160. 


CIVIL SERVICES (SAFEGUARDING OF 
NATIONAL SECURITY) RULES (1953) 

See under Central Civil Services (Safeguarding 
of National Security) Rules (1953). 


CIVIL SERVICES (TEMPORARY SERVICE) 

RULES (1949) 

See Central Civil Services (Temporary Service) 
Rules, 1949. 


— Abandonment 

See Civil P. C. (1908), O. 3, R. 4, O. 23, R. 1. 

—Against railway 
Railwa>s Act (1890), Ss. 82B—82L 

—Alternative 

See Civil P. C. (1908), O. 7, R. 7. 

— Claim suit. 

See Civil P. C. (1908), O. 21, R. 63. 

—Claims and objections to attachment. 

See Civil P. C. (1908), O. 21, Rr. 46 and 58. 

— Claims and objections to attachment—Claim suit. 
See Civil P. C. (1908), O. 21, R. 63. 

— Counter claim. 

See Civil P. C. (1908), O. 8, R. 6. 

—Joinder of. 

See Civil P. C. (1908), O. 2, R. 2. 

—Meaning of. 

See Civil P. C. (1908), O. 9, R. 8. 

—Mortgage, claimsarising under—Money decree for. 
See Civil P. C. (1908), O. 34, R. 14. 

—Notification of, in sale proclamation. 

See Civil P. C. (1908), O. 21, R. 58. 

— Relinquishment of portion. 

See Civil P. C. (1908), O. 2, II. 2. 

—Splitting of. 

See Civil P. C. (1908). O. 2, R. 2. 

CLAIM PETITION 

See Civil P. C. (1908), O. 21, R. 58. 

CLAIM SUIT 

See Civil P. C. (1908), O. 21, R. 63. 

CLAIMS TRIBUNAL 
—Motor accidents. 

See Motor Vehicles Act (1939), S. 110. 

CLASS 

—Bequest to. 

See Succession Act (1925), Ss. 93, 94, 97 and 98. 

—Gift to. 

See T. P. Act (1882), S. 15. 

CLASSIFICATION 

— Equality before law. 

See Constitution of India, Art. 14. 

CLERICAL, ARITHMETICAL OR ACCI¬ 
DENTAL MISTAKES OR OMISSIONS 

See Civil P. C., S. 152. 

CLERICAL MISTAKE 
—Correction of. 

See (1) Civil P. C. (1908). Ss. 151 and 152. 

(2) Criminal P. C. (1898), S. 561-A. 

CLIENT AND PLEADER 

See (1) Advocates Act (1961). 

(2) Civil P. C. (1908), O. 3, R. 4. 

(3) Evidence Act (1872), Ss. 126, 129. 

!4) Legal Practitioners Act (1879), Ss. 13, 14. 


CIVIL SUIT 
See (1) Civil P. C. (1908), S. 9. 

(2) Criminal P. C. (1898), S. 145. 

CLAIM 

See Civil P. C. (1908), O. 21, Rr. 58 to 63. 


CLINICAL ESTABLISHMENTS 
See W. B. Clinical Establishments Act (66 of 1950). 

CLOG 

—Equity of redemption, on. 

See T. P. Act (1882), S. 60. 
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CLOSURE OF INDUSTRY 


CLOSURE OF INDUSTRY 
See Industrial Disputes Act (1947), S. 25FFF. 

CLUB 

See under Clubs and Associations. 


CLUBS AND ASSOCIATIONS 

See also (1) Bengal Motion Pictures Association, 

Rules of Arbitration. 

(2) Civil P. C. (1908), S. 9 and O. 29, R. 1. 

(3) Scientific Societies Act (1843). 

(4) Societies Registration Act (1860). 


•-Association Meetings—Notice of—Mode as to 

service of. 

Held, that as the Mulunthuruthu resolutions em¬ 
bodied in Ex. F. O., which records the proceedings 

j e r mee ^ n g did not provide for any particular 
mode of service for meetings, it was enough that the 
ordinary rules adopted by voluntary associations and 
clubs had been followed. In the absence of any 
specific rules, the mode of service determined by the 
Managing Committee should prevail. Moran Mar 
Bassehos CathoHcos v. Paulo Avira, ILR (1958) Ker 
1340 : 1958 Ker L J 874 : 1958 Ker L T 721 : A I R 
19 d 9 S C 31 (49) (Pt F) (Pr 42). 


Association Club Secretary*—Powers of. 

The Secretary of a club is the creature of the rules 
The extent of his powers have got to be culled ou 
from the rules themselves and he cannot exercise an} 
P°^er ^*?ich the rules themselves do not confer 

3 m l 533 : A 1 R 1952 S C 302 ’ Rel. on. All 
1962 All 439 (442) (Pt C) (Pr 9). 


Association— Club—Meeting—Notice of—Bye-law 
requiring service of notice of meeting on all members 
—Requirement to be strictly construed - Meeting held 
without issue of notice to large number of members 
v0l d. AIR 1962 All 439 (443) (Pt D) (Pr 11). 


® Clubs — Expulsion of members — Source of 
power — Strict observance of rules as to expulsion- 
interference by Court — Permissibility-Expulsion 
of member of Masonic Lodge. 

The source of power of associations like clubs and 
lodges to expel their members is the contract on the 
basis of which they become members. This contrac¬ 
tual origin of rule of expulsion has its corollary in 
the cognate rule that in expelling a member the con¬ 
ditions laid down in the rules must be strictly com¬ 
plied with. The question whether the doctrine of 
strict compliance with rules implies that every 
minute deviation from the rules, whether substantial 
or not, would render the act of such a body void 
would depend upon the nature of the rule infringed, 
namely whether it is mandatory or directory. 1950 
A C 104 and (1929) 1 Ch 602 and A I R 1949 P C 313 
and ILR (1946) 2 Cal 88, Rel. on. 

The principles governing the members of Masonic 
Lodge are : (1) A member of a masonic lodge is bound 
to abide by the rules of the lodge; and if the rules 
provide for expulsion, he shall be expel led only in 
the manner provided by the rules. (2) The lodge is 
bound to act strictly according to the rules; whether 
a particular rule is mandatory or directory falls to be 
decided ia each case. (3) The jurisdiction of a civil 
Court is limited; it cannot sit as a Court of appeal 
from decisions of such a body; it can set aside the 
order of such a body if the said body acts without 
jurisdiction or does not act in good faith or acts in 
violation of the principles of natural justice. 

Held, on construction of laws 198, 128 and 50 of 
the District Grand Lodge—known as the Grand Lodge 
°f All Scottish Freemasonary in India and Pakistan 
with head-quarters at Bombay—that 


( 1 ) Law 198 expressly conferred a jurisdiction on a 

Daughter Lodge to try a member if he committed an 
offence and the jurisdiction could not be excluded by 
law 128 which was a general law. The word ‘offence* 
fhe context of Law 198 could only mean the 
mtringement of the Laws of the Daughter Lodge, 
(u) though the appellant did not get a notice of hear¬ 
ts of 14 clear days as prescribed by Law 198, in 
view of his failure to raise any objection the appel¬ 
lant must be deemed to have waived the objection to 
the procedural defect, (iii) the rules governing tribu- 
nal and Courts cannot mutatis mutandis be applied to 
such bodies as Lodges. The Court has to see broadly in 
the circumstances of each case whether the principles 
ot natural justice have been applied. Where on the 
complaint made by one of the members of the 
Daughter Lodge against the appellant notice was 
given to all the members of the Lodge who met and 
unanimously held, after considering the complaint 
and the answer given by the appellant that he was 
guilty and passed a resolution expelling the appellant 
from the Lodge but the appellant did not raise any 
objection the resolution passed by the lodge would 
not be held to be bad for violating the principles of 
natural justice. T. P. Daver v. Lodge Victoria No. 303 
S. C. Belgaum, (1963) 2 S C J 465: 1963 S C D 772 : 
(1963) 2 Andh W R (SC) 100 : (1963) 2 Mad L J 

(SC) 100 j A I R 1963 S C H44 (1U6, 1147) (Pt A) 
(Prs 5, 6, 9). 

Club —Society—Constitution—Amendment of — 
Rule providing for —If binding on society itself* 

Where a constitution consisting of certain Rules is 
framed by a society the constitution is a contract 
between the society and its members and the society 
is bound by its own rules including the rule provid¬ 
ing for amendment of the rules. It is not correct to 
say that such a rule providing for amendment did 
not apply when the society through its management 
itself wanted to amend the rules. AIR 1959 All 598 
(602) (Pt C) (Pr 32). 

[Reversed on another point in A I R 1962 All 610.J 

-Club — Society — Committee — Meeting — 

Quorum. 

Ordinarily, if a majority of members of a committee 
appointed by the association attend a meeting, the 
majority may be taken as forming the quorum. 

Where a society appointed a committee of 11 mem¬ 
bers to frame a new constitution and laid down in 
the resolution the approval by members as a condi¬ 
tion for coming into force of the constitution, it is 
not correct to say that 8 was mentioned as the quorum 
in the resolution. AIR 1959 All 598 (603) (Pt D) 

(Pr 42). 

[Reversed on another point in AIR 1962 All 610.] 

-Club—Unregistered — Suit against some mem¬ 
bers—If bad for non-joinder of necessary parties. See 
Civil P. C. (1908), O. 1, R. 10. AIR J 962 Madh-Pra 3l- 

•-East India Cotton Association — Arts- 64, 73 

of Articles of Association—Byelaw 52-AA made 
by Central Government and published in Gazette of 
India, Extraordinary, dated 21-1-1956 is not 
beyond powers of the Association. 

The power to make a bye-law was not confined to 
the Board but bye-laws might be framed by the As¬ 
sociation itself. There is no limitation upon the 
powers of the Association as is to be found in Art. 64. 

It is only the powers of the Board that are subject to 
the limitation imposed by Art. 04. Validity of bye-law 
52-AA of the Bye laws of the E. I. C. A- njade y 
the Central Government and published in the Gjze 
of India, Extraordinary, dated 21-1-1950, there or , 
cannot be challenged by reference merely to 
powers of the Board, because what is contemp 
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by S. 11 of the Forward Contracts (Regulation) Act 

e is the power of the ‘recognised Association’ to 
the bye-law. The bye-law 52-AA cannot be 
held to be invalid on the ground of being in viola¬ 
tion of the Articles of the Association, Dr. Indra- 
dramani Pyarelal Gupta v. : W. R. Natu, 65 Rom 
L R 378 : (1963) 2 S C J 59 * (1963) 1 S C R 721 : 
AIR 1963 S C 274 (284, 285) (Ft E) (Pr 24). 

-Society — Constitution — Amendment of—Rule 

providing for amendment — Nature of — Breach of 
such rule —Effect — Power to frame and adopt new 
constitution given by rule — Delegation of — Con¬ 
stitution passed bv delegated authority is invalid. 

AIR 1959 All 598, Reversed. 

Where a constitution consisting of certain rules is 
framed by a society, the constitution becomes a con¬ 
tract between the society and its members and the 
rules in the constitution, including the rules providing 
for amendment are binding on both. A rule provid¬ 
ing for the procedure for amendment or change in 
the constitution of a - society is not directory but is 
mandatory and its disregard cannot be treated to be a 
mere irregularity. AIR 1959 All 598, Reversed. 

Where a rule in the constitution of a society 
reserves the power of amending or changing the con¬ 
stitution with the general bocy of the society, and 
the general body delegates that power to a committee, 
the constitution so framed and passed by the com¬ 
mittee, in contravention of the mandatory rule, 
would be ineffective and invalid. When powers are 
>given to a person, corporation or authority the same 
cannot be delegated unless there is an express pro¬ 
vision authorising the delegation. The function 
relating to the preparation of the new constitution or 
rules is an essential legislative function which the 
general body itself must perform. 1962 All L ] 14S : 
ILR (1961) 2 All 691 : AIR 1962 All 610 (616, 

917) (Pt C) (Prs 22, 23, 24) (DB). 

-Suit against club — C. P. Code (1908), O. 1, Hr. 

8 and 10 (2) — Applicability. See C. P. Code (1908), 
0.1,11.8. AIR 1954 Nag 29. 

Madras Stock Exchange Association Rules. 

-Rr. 1, 44 — Share brokers — Sale of shares — 

Defect in title — Duty of brokers to rectify detect. 

The plaintiff purchased through shareholders 
certain shares of a company, which, when the scrips 
were delivered, were discovered to belong to a minor 
and pledged to the sharebrokers themselves, When 
the plaintiff wrote to the company to have the trans¬ 
fer of shares registered, it found that it could not 
effect the transfer as the shares belonged to a minor 
and the formalities prescribed in the rules governing 
transfer of shares had not been complied with. When 
called upon to rectify the defect the sharebrokers 
contended that their responsibility for defects ceased 
once the shares were delivered t) the plaintiff and 
that it was the duty of the latter to get the defects 
rectified. The plaintiff thereupon filed a suit : 

Held, that under R. 44 of the Rul es and Regula¬ 
tions of the Madras Stock Exchange Association, 
which applie l to the case, the responsibility of the 
sharebrokers did not cease upon delivery of the share 
scrips and that it was the duty of the brokers to 
rectify any irregularity or defect in the title or the 
genuineness of the scrips etc., therefore the brokers 
were under an obligation to refund the purchase 
price of the shares on the plaintiff returning the 
scrips along with the share transfer certificates. 

(I960) 30 Com Cas 127 j 1959 Mai W N 108 : (1959) 
2 Mad L J 194. 

-Right of manager to sell property belonging to 

association — Persons in control and management of 


institution have no right to sell property belonging 
to the institution. AIR 1955 N U C (Mad) 3220. 

Royal Calcutta Racing Club Rules. 

-R. 12 — Racing Club — Rules of Club - Decision 

by stewards on evidence collected by Stipendiary 
steward — Rules of evidence—Applicability - Natural 
justice — Opportunity to plaintiff of answering 
charges — Prayer for interlocutory injunction when 
can be granted. See Constitution of India, Art. 228— 
Domestic Tribunal. AIR 1955 i\ U C (Cal) 752. 

-R. 26 —Racing Club—Rules of Club—Decision by 

stewards on evidence collected by Stipendiary 
steward—Rules of evidence — Applicability—Natural 
Justice — Opportunity to plaintiff of answering 
charges — Prayer for interlocutory injunction, when 
can be granted. See Constitution of India, Art. 220— 
Domestic Tribunal. AIR 1955 N U C (Cal) 752. 

-R. 49—Racing Club — Rules of Club — Decision 

by stewards on ‘.evidence collected by stipendiary 
steward — Rules of evidence —Applicability—Natural 
Justice — Opportunity to plaintiff of answering 
charges — Prayer for interlocutory injunction when 
can be granted. See Constitution of India, Art. 220— 
Domestic Tribunal. AIR 1955 N U C (Cal) 752. 

CO-ACCUSED 

See (l) Criminal P. C. (1898), Ss 239, 337, 339. 

(2) Evidence Act (1872), Ss. 30, 114, 133. 

COAL BEARING AREAS (ACQUISITION 
AND DEVELOPMENT)ACT 

(20 of 1957) 

PREAMBLE 

9-Preamble and S- 9—Word “State” in the words 

“acquisition by the State” in Preamble refers only to 
Union Government—Object and purpose of the Act is 
to vest powers in the Union Government to work coal 
mines—Act was not intended to acquire only the rights 
of individuals, derived from prospecting licences 
or based on leases, and to exclude from the purview 
of the A :t the rights of States in coal bearing lands— 
The expression “any land” or “any rights in or over 
such land” in the proviso to S. 9 cover every interest 
regardless of the person or authority who owns them, 
including those of a State Government. State of West 
Bengal v. Union of India, (1963) 2 SCA 448 : (1964) 

1 SCB 371 : AIR 1963 SC 1241 (1247, 1248, 1249, 
1250) (Pt D) (Prs 14, 15, 16, 19). 

SECTION 4 

• —Ss. 4, 7 — Acquisition of coal-bearing areas 
vested in State by Union — Provisions are not 
ultra vires Constitution of India, Arts. 246 (2), 31, 
Sch. VII, List III, Entry 42- 

Per Majority, Subba Rao, J., contra—Parliament 
has legislative competence to enact a law for compul¬ 
sory acquisition by the Union, of land and other pro¬ 
perties vested in or owned by the State. The State of 
West Bengal is not a sovereign authority such as to 
disentile the Union Parliament to exercise its legisia- 
tive power under Entry 42, List III. 

The Coal Bearing Areas (Acquisition and Develop¬ 
ment) Act or any of its provisions are not ultra vires 
the legislative competence of Parliament. The Act 
on its true construction applies to lands vested in or 
owned by the State of West Bengal. 

The State of West Bengal is not entitled to an 
injunction restraining the Union from proceeding 
under the provisions of Ss. 4 and 7 of the Act in 
respect of the coal bearing lands vested in the State. 
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The distribution of powers under the Constitution 
—both legislative and executive — does not support 
the theory of full sovereignty in the States so as to 
render it immune from the exercise of legislative 
power of the Union Parliament particularly in rela¬ 
tion to acquisition of property of the States. The 
doctrine of immunity of instrumentalities is inappli¬ 
cable to the interpretation of the respective powers 
of the State and the Centre. 1907 A C 81, Rel. on. 

The power of the Union to legislate in respect of 
property situate in the States remains unrestricted. 
Art. 294 does not contain any prohibition against 
transfer of property of the State and if the property 
is capable of being transferred by the State it is 
capable of being compulsorily acquired. 

A closer examination of the scheme of distribution 
of legislative power in regard to compulsory acqui- 

S ^°j* P r0 P er ty under the Government of India 
Act discloses that though the power to compulsorily 
acquire property was exclusively vested in the Pro¬ 
vinces, the Central Government could satisfy its 
requirements of property for Central purposes by 
utilising provincial machinery, and that it was in that 
context that a specific provision referring to the Pro¬ 
vinces having at the direction of the Central Govern¬ 
ment to transfer provincial property was needed. 

Power to acquire or requisition property may since 
the amendment by the Constitution (7th Amendment) 
Act, 1956 by which a single Entry 42, in List III 
‘Acquisition and Requisition of Property” was sub¬ 
stituted, be exercised concurrently by the Union and 
the States. By Cl. (2) of Art. 31 property is protected 
against compulsory acqpisuicn. The clause grants 
protection in terms of widest amplitude against 
compulsory acquisition or requisition of property. 
Entry 42 in List III and Cl. (2) of Art. 31, operate in 
the same field of legislation; the former enunciates 
the content of legislative power, and the latter res¬ 
traints upon the exercise of that power. Property 
vested in the State may not therefore be acquired 
under a statute enacted in exercise of legislative 
power under Entry 42 unless the Statute complies 
with the requirement of the relevant clauses of Art. 31. 
By making the requisite declaration under Entry 54 
of List 1, the Union Parliament assumes power to 
regulate mines and minerals and thereby to deny to 
all agencies not under the control of the Union, 
authority to work the mines. Powder to legislate 
tor regulation and development of mines and mine- 
rals under the control of the Union, would by 
necessary implication include the power to acquire 
mines and minerals. Power to legislate for acquisi¬ 
tion of property vested in the State cannot therefore 
be denied to the Parliament if it be exercised consi¬ 
stently with the protection afforded by Art. 31. 

Per Subba Bao, J. (contra): The Indian Constitution 
accepts the Federal concept and distributes the 
sovereign powers between the co-ordinate constitu¬ 
tional entities, namely, the Union and the States. 

1 nis concept implies that one cannot encroach upon 
the governmental functions or instrumentalities of the 
other, unless the Constitution expressly provides for 
such interference. The legislative fields allotted to 
the units cover subjects for legislation and they do 
not deal with the relationship between the two co. 
ordinate units functioning in their allotted fields, 
this is regulated by other provisions of the Consti- 
tution and there is no provision which enables one 
unit to take away the property of another except by 
agreement. This Court has the constitutional power 
•ud the correlative duty to prevent encroachment, 
either overtly or covertly, by the Union of State field 
or vice versa, and thus maintain the balance of federa- 

k* D ‘ i 7 le P resen * * s a typical case where the Court 
should stop the Union from overstepping its boun¬ 


dary and trespassing into the State field. Therefore* 
the impugned. Act, in so far as it confers a power on* 
the Union to acquire the lands owned by the State; 
including coal mines and coal-bearing lands, is ultra 1 
vires. State of West Bengal v. Union of India, (1963)* 
2 S C A 448 : (1964) 1 S C R 371 : AIR 1963 S C 

1241 (1255, 1256, 1257, 1260) (Pt A) (Prs 37, 38, 
39, 46, 49). 

S» 4 Notification in respect of dormant mines 
and unworked lands—Issue of. 

The expression‘unworked land* occurring in the 
preamble should be given its ordinary meaning? 
that is to say land which was not being worked at 
the time of the notification issued under the Act,, 
which would include dormant mines. The provisions- 
of the Act and in particular those of sub-s. (4) of S. 4 
and S. 5 (b) clearly militate against the contention 
that the Act was intended to apply only to virgin 
lands, to the exclusion of land on which there are 
dormant mines. The absence of a provision in S. 13 
of the Act providing for compensation for mineral 
rights cannot by itself justify the conclusion that the 
Act was intended to apply to virgin land only. A 
notification under S. 4 is uot ultra vires the Act 
because it applies not only to virgin land but also to* 
dormant collieries or unwoiked lands. Burrakar 
Coal Co., Ltd. v. Union of India, (1961) 2 SC A 
523 : 1961 SCD 432 : (1962) 1 SCR 44: (1962) 2 

S C J 216 : AIR 1961 S C 954 (957, 958) (Pt B) 
(Prs 7, 8,9). 


• -Ss. 4, 5, 6—Validity — Do not invade funda¬ 

mental rights under Art. 19 (1) (g). 

Setions 4, 5 and 6 do not invade the fundamental 5 
lights of a mine owner under Art. 19 (1) (g) of the' 
Constitution because under S. 5, a mining lease ceases- 
to have effect for two years and possibly for three 
years. The period of two to three years is not too 
lODg as to make the restrictions unreasonable. The 
operations, in their very nature, must take a long 
time to complete and presumably Parliament had 
fixed this period after bearing in mind this factor 
and also on the basis of expert advice. Burrakar Coal 
Co., Ltd. v. Union of India, 1961 SCD 432 : (1962> 
1 S C R 44 : (1962) 2 SCJ 216 : (1961) 2 S C A 523 * 
AIR 1961 SC 954 (961) (Pt D) (Pr 21). 

• -S. 4 — Absence of provision for compensation 

for suspension of mine owner’s rights — Effect on 
validity — Constitution of India, Arts. 31A (1) (e) 
and 31 (2). See Ibid, S. 13 (4). AIR 1961 S C 954. 


- Ss. 4, 7, 9—Unworked land—Land where quarry 

was opened but abandoned— Central Government 
Right to acquire such land compulsorily. 

Under the Act, the Central Government can acquire 
any land, except where coal mining operations were 
actually being carried on in conformity with the 
provisions of any enactment, rule or order for the 
time being in force. So far as the Act is concerned* 
the mining operations cannot be taken to include 
every kind of operation, beginning from the pros¬ 
pecting stage. 


It is when permission is obtained to operate a 
mine that actual mining operation can be commenced. 
A bore hole or a well is neither a mine nor a 'quarry. 
It is strictly speaking a prospecting operation wnicn 
cannot be called an operation of mining, The 
tioner company was the sub-lessee of land. A 
obtaining the permission of the Coal Control er 
open a colliery in the land, it started a Q u ^ rr y a j 
then abandoned it. After two months bad e ap 
from the time the quarry was abandoned,the , 7 

roent issued a notification in respect ot 
under S. 4. The petitioner company had intenaea 
open a new quarry and when the notifica i 
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to be published, permission had been asked for but 
not granted. 

Held, that as no mining operation was going on in 
accordance with law, there was no bar to issuing the 
notification under S.4. A subsequent permission could 
not invalidate a notice given under S, 4. in accord¬ 
ance with law. Once that notice was lawfully given, 
the Central Government would have jurisdiction to 
proceed under Ss. 7 and 9. Even if the Coal Con¬ 
troller had in the meantime granted permission, that 
would not affect the right of the Central Government 
to proceed under those sections of the Act. AIR 19G0 
Cal 736 (738, 739, 740) (Pt A) (Pr 4). 

—-S. 4 (4)~ Notification under S. 4 (1)—Acquisition 
of land covered by mining lease excluding land ac¬ 
tually required for coal digging purposes — Where 
undertaking is worked as a single commercial unit, 
the whole land must be excluded from operation of 
Notification. 1966 BLJR 422 : AIR 1965 Pat 305 
(308, 309, 310, 311) (Pis 7, 10, 6, 11. 13) (DB). 

—-S. 4 (i) — Mineral Concession Rules (1949), R. 37- 
Colliery notified under S. 4 (l)-Colliery not actually 
working Notification held legal—Land comprising 
colliery vesting in State under Bihar Land Reforms 

Act — Subsequent transfer of colliery not in confor¬ 
mity with Rules—Transfer held invalid. 1964 BLJR 

401 <4os ' 4 ° 4 ' 4 ° 5 - * m> 


SECTION 5 

S. 5 (b) —Resumption of operation on land also 
prohibited. 

What S. 5 (b) prohibits is the undertaking of an 
operation on land not for the first time only but also 
the resumption of an operation which had been 
abandoned or discontinued. Burrakur Coal Co., Ltd 
v, Union of India, (1961) 2 S C A 523 : 1961 SCI) 

?o?i ! P* 9 * 1 * C K 44 ! (19b2) 2 S C J 216 : AIR 
1961 S C 954 (958) (Pt C) (Pr 10). 

• S«5 Absence of provision for compensation for 
suspension of mine owner’s rights—Effect on validity 
— Constitution of India, Arts. 31 (1) (e) and 31(2). 
See Ibid, S. 13 (4). AIR 1961 S C 954. 

• 7 ^ s * ?» 4, 6—Sections do not invade fundamental 

S'AiW Constitution. S.olbid, 

SECTION 6 

® . Ss. 6, 4, 5 — Sections do not invade funda- 


SECTION 7 

Ss. 7 and 4 — Acquisition of coal bearing are£ 

vested in State by Union — Provisions are not ulti 

vires Constitution of India, Arts. 240(2), 31, Scl 

VII, List III, Entry 42. See Ibid, S. 4. AIR 1963 S i 
1241. 

8* 7 Unworked land — Land where quarry w£ 
opened but abandoned—Central Government—Uigt 

A 0 IR C i q 9toCa U ll3j? nd C ° mPUlSOrily - See Ibid> S -' 


c er ? s ‘r ^* , 2 ^ (8)» S and 9—Objection filed under 
o. 5A, Land Acquisition Act (1894) must be deemed 
to be objection under S. 8 in response to notification 
under S. 7 N°tifieation of acquisition can, therefore, 
be validly issued without previous notification under 

BLJR 224 ^ Acquisition Act (1894), S.5A. 1965 


SECTION 8 

? 9 ’ 7 and 28(3)—Objection filed under S. 5 A 

Land Acquisition Act (1894) must be deemed to be 


objection under S. 8 in response to notification under 
S. 7—Notification of acquisition can, therefore, be 
validly issued without previous Notification under 
S. 7 — Land Acquisition Act (1894), S. 5A. 1965 
BLJR 224. 


SECTION 9 


•-S. 9 and Preamble-Word “State” in the words 

“acquisition by the State” in Preamble refers only to 
Union Government — Object and purpose of the Act 
is to vest powers in the Union Government to work, 
coal mines — Act was not intended to acquire only 
the rights of individuals, derived from prospecting 
licences or based on leases, and to exclude from the 
purview of the Act the rights of States in coai- 
bearing lands—The expression “any land” or “any 
rights in or over such land” in the proviso to S. 9, 
cover every interest regardless of the person or 
authority who owns them, including those of a State 
Government. See Ibid, Preamble. AIR 1963 S C 1241. 

-Ss. 9, 4, 7—Unworked land —Land where quarry 

was opened but abandoned—Central Government can 
acquire such land compulsorily under Act. See Ibid, 
S. 4. AIR 1960 Cal 736. 


S5. 9, 8, 7 and 28(3)—Objection filed under S. 5A 
Land Acquistion Act (1894) must be deemed to be 
objection under S. 8 in response to notification under 
8* 7 Notification of acquisition can, therefore, be 
validly issued without previous Notification under 

£*r Acquisition Act (1894), S. 5A. 1965 

BLJR 224. 


SECTION 13 

_ Ss. 13 (4), 4,5— Absence of provision for 
compensation for suspension of mine owner’s rights 
— Effect on validity — Constitution of India, Arts. 
31-A (1) (e) and 31 (2). ’ 

The provisions of Art. 31A, Cl. (1) (e) bars the 
challenge to validity of Ss. 4 and 5 of the Act on 
the ground that they infringe the provisions of 
Art. 31 (2) of the Constitution inasmuch as in Sec. 
13 (4) which deals with the question of compensation 
there is no provision for payment of compensation 
for the deprivation of the right of a mine owner or 
a lessee to carry on his business for a period of two 
or three years. Suspension of the rights of a mine 
owner or a lessee of a mine is modification within the 
meaning^of Art. 31-A (1) (e). MR 1951 S C 332 : 1951 
S C J 527, Rel. on. Burrakur Coal Co., Ltd. v. Union 
of India, 1961 SCD 432: (1962) 1 S C R 44 • 

U962) 2 S C J 216 : (1961) 2 S C A 523 : AIR 1961* 
S C 954 (961, 932) (Pt E) (Pr 23). 


• 777^ S# 14 — Scope — Acquisition of land — 

\ alidity of Act cannot be challenged on ground of 
inadequacy of compensation—Constitution of India 
Art. 31 (2). ’ 


* un a yieue oi janu ror coal is merely a 

stage preceding the actual acquisition of that land. 
It, therefore, those provisions of the law which deal 
with the question of acquisition are unconstitutional 
the whole Act will be rendered unconstitutional. 
There is no doubt that the entire Act cannot be sus¬ 
tained by resorting only to Art. 31A (I) (e) or to 

Art. 31 (2) (A) of the Constitution because these pro- 
visions do not dea! with the question of acquisition. 

/u wl > ' >e c * ear f r °m the provisions of Ss. 13 and 14 
that the Act specifies the principles on which and 
the manner in which the compensation should be 
determined and given. This is all that is required of 
le , la . tln e t0 tfl e acquisition of property by Art 

31 (2) of the Constitution. ^ y v Art ’ 
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The minerals cannot be regarded as a separate 
tenement except perhaps in a case of a trespass and, 
therefore, there is no Question of the law providing 
for a separate compensation for them. Apart from 
that .if minerals have become a separate tenement 
then the present Act may not apply to such a tene¬ 
ment at all. Burrakur Goal Co., Ltd. v. Union of 
India, 1961 S C D 432 : (1962) 1 S C R 44 : (1962) 
2 S C T 216 i (1961) 2 S C A 523 : ATR 1961 S C 954 
(956, 961, 962, 963) (Pt G) (Prs 24, 25, 26, 23, 5). 

SECTION 14 

Ss. 14, 13 — Act also deals with acquisition of 
land — Ss. 13 and 14 specify principles and manner 
of compensation — Validity of Act cannot be chal¬ 
lenged on the giound of inadequacy of compensation 
—Constitution of India, Art. 31 (2). See Ibid, S. 13. 
AIR 1961 S C 954. 


cannot be said to be “despatched” within the meaning 
of S. 8 (1) (a) and cannot be charged to the duty pres¬ 
cribed thereby. (1943) A C 550 and 1934 A C 45 and 
AIR 1939 F C 1 : (1939) 1 M L J (Sup) 1 and AIR 
1942 F C 33: (1942) 5 FLJ (F C) 61: (1942) 2 
M L J 327 and AIR 1945 P C 98: (1945) 1 M L J 225, 

Rel: on). AIR 1959 Cal 222 (230, 231) (Pt D) (Pr 31) 

(D B). 

-S. 8 (1) (a) —Imposition of excise duty—Validity 

Tax on coal consumed by producer —- Legality — 
Excise duty — Implication — (Constitution of India, 
Sch. VII, List I, Entries 54 and 84). 

The Constitution has defined the meaning of the 
word “goods” and coal clearly comes within .the 
definition. As coal is produced in India, the im¬ 
position of tax under S. 8 (1) (a) is valid under 
item 54 read with item 84 of List 1, Sch. VII of the 
Constitution. 


SECTION 28 

-S. 28—If notifications are issued under Ss. 4 and 

6 Land Acquisition Act (1894), they would be deem- 
ed to have covered entire stages of acquisition as pro¬ 
vided in Ss. 4, 7, 8 and 9 of 1957 Act. 1965 BLJR 


COAL MINES (CONSERVATION AND 
SAFETY) ACT (12 of 1952) 

-Constitutional validity — (Constitution of India, 

Art. 272). 

The provision of the Act empowering the Coal 
Board to collect the excise duty is not ultra vires the 
Constitution. Collection by the Coal Board is really 
collection by an agent of the Central Government 
because under the provisions of the Act and the Rules 
framed thereunder the Central Government has 
conferred the power of collection on the Coal Board. 
AIR 1959 Cal 222 (231) (Pt E) (p r 32) (DB). 

SECTION 8 

-S. 8 (I) (a) — Constitutional validity — Duty on 

coal ‘raised and despatched’ —Scope of—Coal moved 
from one part of establishment to another for 
domestic appropriation—Liability to duty— (Consti¬ 
tution of India, Sch, VII, List I, Entries 54 and 84). 

A duty of excise can be imposed on goods immedi¬ 
ately on their manufacture or production in the 
country. The section does not impose the duty on 
“coal raised” but imposes it on coal “raised and 
despatched.” The added requirement of despatch is 
not, on the one hand, an essential pre-requisite for the 
imposition of an excise duty, nor does it, on the other 
hand, make the duty any the less a duty of excise. It 
only marks the point of time to which the legislature 
has chosen to defer the collection of the duty. As to 
the constitutional validity of the duty, the law 
imposing it cannot be said to be legislation under 
item 54 of the Union List, but it is good legislation 
under Item 84 of the same list, since coal raised from 
mines can well be said to be “goods produced”. 

In the case of coal moved from the collieries, it 
must be ^despatched* in order that the duty may be 
attracted. Section 8 (0(a) only contemplates coal 
despatched from a colliery to a person other than the 
owner. Goods merely moved from one part of an 
establishment to another by way of domestic appro¬ 
priation cannot be said to be 'despatched* and, in a 
case, where the colliery, the power house and the 
factory are all situated within the same compound 
and constitute together a single industrial unit, coal 
taken from the colliery to the powerhouse about a 
furlong away for use there in the generation of electri¬ 
city for the manufacture of aluminium by the factory 


For the purposes of the Constitution it would not 
be necessary to import any narrow or pedantic defini¬ 
tion of “Excise duty”. The goods which are manu¬ 
factured or produced in India, can be taxed under the 
heading of “Excise Duty”, immediately upon manu¬ 
facture or production, irrespective of the fact as to 
how or by whom it is consumed, and in spite of the 
fact that the producer consumes ; it himself. In this 
view, there is no particular significance in calling it 
an excise duty. 

It cannot be contended that the imposition of duty 
on coal which was meant for the producer’s own 
consumption cannot be the subject-matter of the 
imposition of an excise duty. (AIR 1939 F C 1 : (1939) 
1 M L J (Sup) 1 and A I R 1942 F C 33 : (1942) 5 
F L J (F C) 61 : (1942) 2 M L J 327, Rel. on). (1957) 
61 C YV N 55 : AIR 1957 Cal 326 (329, 330, 331, 
332) (Pt F) (Prs. 14, 23). 

-S. 8 (1) (a)—‘Despatched*—Meaning. 

If the coal remained in the colliery and was con¬ 
sumed therein, it might have been said that there was 
no question of ‘despatching* the same anywhere. But 
as soon as it leaves the colliery, it does not matter 
whether the destination is the adjacent factory or a 
remote place. There is no warrant for readirg into 
the section the words “to outsiders” in connection 
with the word “despatch”. (1957) 61 C W N 55 : 
AIR 1957 Cal 326 (328) (Pt A) (Pr 7). 


SECTION 17 

Ss. 17 (2) and 7 —Coal Mines (Conservation 
nd Safety) Rules (1954), Rule 39 - Opening and 
eopening of coal mines — Rule 39 dealing with R 
s authorised by S. 17—It is not invalid. 

Section 17 (2) of the Coal Mines (Conservation and 
iafety) Act, 1952, gives various specific matters on 

vhich rules can be made but none of these covers 

lule 39 of the Coal Mines (Conservation and Safety/ 
lules, 1954. But in spite of this that rule is valid, 
"he object of the Act is to provide for the conserva- 
ion of coal and make further provision for safety in 
oal mines. Section 7 empowers the Central Govern- 
nent to exercise such powers and take or cause to e 
aken all such measures as it may deem necessary or 
iroper or as may be prescribed. Rule 39 is deugne , 
nter^alia.to secure conservation of coal. If a mine 1 , ‘J 
o be opened, the Coal Board has to consider w ie 
t is necessary that it should be reopened. It w' 
onserve it for future use, if it is not allowed 
aised in the particular grade at that time. * P e 

t for future use, if it is not al ,^ we< ^ tc ?. b .® ^horised 
he result Rule 39 is not invalid and it is auth ^ rised { 
iyS. 17 of the Act. Biswanath Prasad vAJn on o 
ndia, 1965 B L J R 621 : (1966) 12 Fac L R II- AIR 
965 S C 821 (824) (Pt A) (Pr 8). 
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MINES (CONSERVATION AND 
SAFETY) RULES (1954) 

RULE 33 

Rr. 33 and 39— Grading under R. 33 can only be 
done on sean> sample—R. 39 is not of general appli¬ 
cation but relates to opening and reopening of coal 
mine — No provision for provisional grading or for 
regrading or cancellation of a grade on the strength 
of wagon sample. 

When the rules came into operation the coal mine 
of the petitioner had long ago been opened and grad¬ 
ed. The authorities had been trying to alter the grade, 
and wagon samples were taken on 28*12-1959, 12-5- 
1900 and 25-7-1960 and on or about 20-5-1961 a provi¬ 
sional grade certificate, cancelling the previous grade 
certificate, was issued by the Coal Board. Thereafter 
an objection being made by the petitioner, five further 
wagon samples were drawn between 10-10-1960 and 
22-0-1903 at intervals of about 0 months and a grade 
certificate was granted on 22-4-1904, purporting to be 
issued under R. 39. 

Held, that the orders made by the Board and the 
provisional certificate dated 20-5-1961 and the final 
certificate dated 22-4-1904 were both invalid and not 
in accordance with law. 

The Board has been authorised under R. 33 to do 
grading only on seam sample and not on wagon 
sam pie. Rule 39 is not of general application. It 
ielates to opening and reopening of coal mines. 
Thus under the rules the Board has been granted the 
authority to do the grading by drawing samples for 
analysis from any seam or section of a seam of coal 
mine. Except in the case of ‘opening’ or ‘reopening’ 
of mines, there is no provision for provisional grading 
by making a provisional grade and then a final grade, 
and no provision for regrading or cancellation of a 
grade on the strength of-wagon samples. Although 
there was n) question of the opening or reopening 
of a coal mine in the instant case the Coal Board has 
purported to act upon the footing that R. 39 applies 
and that sub-rules (3), (3A) and (3B) have general 
application and are not confined to the opening or 
reopening of coal mines. 

Further, the Coal Board is a statutory corporation. 
The powers of a corporation created by statute are 
limited and circumscribed by the statute which 
incorporates it and extend no further than is expressly 
stated therein. \\ hat the statute does not expressly 

au I horise is to be to be prohibited. 

Chi D 075, (1947) 10 Bea 1 at p. 14, (1915) A C 
o50 and (1925) A C 091 H L, Rel. on. (1961) 41 I T R 
12, Disting. (’65) 69 Cal VV N 964. 

RULE 39 

® Rule 39 — Rule dealing with opening and re¬ 
opening of coal mines is not invalid. See Coal Mines 
(Conservation and Safety) Act (1952), S. 17 (2). AIR 
1965 S C 821. ' 

■ Rule 39 R. 39 is not of general application hut 
reiates to opening and re-opening coal mine. See Ibid, 
R. 33. (’65) 69 Cal W N 964. 

COAL MINES PITHEAD BATHS RULES (1946) 

RULE 3 


R. 3 Scope Failure to construct pithead baths 
or creche as required by rules - Constructive liabilitv 
of agent or manager under S. 73 — Effect of amend¬ 
ment of rules in 1950. See Mines Act (1952), S 18 
AIR 1957 Cal 483 (DB). ' 

-R. 3 (1) — Failure to construct pithead baths and 

creche within time specified by rules — Whether a 
continuing offence. See Mines Act (1952) S 73 
AIR 1957 Cal 483 (DB). 

•'-R. 3 (1) — Validity of. See Mines Act (1923), 


S. 30 (bb). 1954 Cri L J 1187 : A I R 1954 Pat 371 
(FB). 

COAL MINES PROVIDENT FUND AND 
BONUS SCHEMES ACT (46 of 1948) 

SECTION 2 

S. 2 (e)—‘Employer’—Owner — Who is-;—(Mines 


Act (1952), S. 2 (1).) 

Whether a person comes within the definition of 
‘owner’ in S. 2 (I) of Mines Act is primarily a question 
of fact. Where a person is entitle! to share the profits, 
has a power to check the accounts, and is liable to 
contribute for the construction of structures, he must 
be called an owner. (1959) 1 Lab L J 587 : 63 Cal W N 
147 : AIR 1959 Cal 208 (212, 213) (Pt D) (Pr 15). 

Ss. 2 (e) and 9 — Offence under para. 12 of Coal 


Mines Bonus Scheme— Company owner of the coal 
mine — Sanction given to prosecute owner for the 
offence—Directors of such company cannot be valid¬ 
ly prosecuted under the sanction. See ibid, S. 9. AIR 
1964 Madh Pra 222. 

S- 2 (e) — Construction—Reference to Mines 


Act of 1923 should be taken as reference to Mines 
Act of 1952 including new S. 76 therein. 

The definition of the word ‘employer’ in S. 2 of the 
Coal Mines Provident Fund and Bonus Schemes Act, 
1948 is : ‘In this Act, unless there is anything repug¬ 
nant in the subject or context, ‘employer’ means the 
owner of a coal mine a^ defined in Cl. (g) of S. 3 of 
the Indian Mines Act, 1923’. The Indian Mines Act, 
1923, was repealed and re-enacted as the Mines Act! 
1952. The definition of the word ‘owner in the Mines 
Act, 1952. is substantially the same as that in the 
Indian Mines Act, 1923. However, in S. 76 of the 
Mines Act, 1952, something new is added. In the 
section the word ‘owner’ has been explained as 
meaning particular things with reference to a firm, 
association of persons, a public Company or private 
Company. It was contended that d the Legislature 
intended that all such provision should also applv 
then incidental amendment should have been made 
in the Coal Mines P. F. and B. S. Act, 1948 as well 

Held, that the word “owner” in the light of S. 8 of 
the General Clauses Act should cover 70 Q f the 
Alines Act of 19 q 2 as v\ellj and in the case of a com¬ 
pany the director or shareholder might be held liable 
as being comprehended wiihiu the scope of the 
definition of the word “owner”. State of Bihar v 
G. N. Ojha, 1963 (2) Cri L J 307 : 1903 B L J R 6>7 * 
ILR 43 Pat 469 : AIR 1963 Pat 303 (304, 305 3*06) 
(Pt C) (Prs 6, 7, 9. 10) (FB). ’ ' 

SECTION 3 

-S. 3—Scheme under—Validity* 


It cannot be said that in a scheme framed under 
S. 3 of the Act, it was not competent for makers of 
the Scheme to include provisions for penalties for 
transgressions against the provisions of the Act and/ 
or the scheme (1959) 1 Lab L T 587:63 Cal W N 
147 : AIR 1959 Cal 208 (212) (Pt C) (Pr 13). 

-S. 3 — Scheme under—Paras. 33 and 70 — No 

payment of contribution made bv employer by mode 
provided by para. 33—Employer is guilty under mn 
70. 60 Cal W N 743 : I L R (1957) 3 Cal 735 U R 
1957 Cal 20 (21) (Ft a) (Prs 5, 6) (DB). 14 

--Ss. 3 and 10-A—Scheme under S. 3-Section 10- 4 

does not affect para. 70 of Scheme. 

Section 10-A merely provides for the mode of 
recovery of money due from an employer and does 
not affect para, i Oof the Scheme. A prosecution is 

competent in spite of there being a provision under 
the Act for recovery of moneys due from an emnlove^ 
under the Act or the Scheme. 60 Cal W N 743^ ILR 
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SECTION 6 


——S. 3 Scb. I Coal Mines Provident Fund Scheme, 
, 43 Scope Interest on amount due from em¬ 
ployer-interest Act (1839), S. 1. 

Interest cannot be charged by way of damages on 
any amount remaining due from a person. It can be 

realised only if there is an agreement to pay interest 

or it there is a statutory law imposing a liability for 
its Payment Neither the Act nor the Scheme imposes 

any iiatnltty on the employer to compensate the loss 

o interent on the amount of arrears remaining due 

Vofi-o fio"? 0 P a ^ a ' 51 ® u “ der para ' 33 ' A of the Scheme. 

^ JR 284 : < 1963 > 1 Lab L J 617 ; 

(Pr 4 3 ) (DB^ a ° L R 110 : AIR 1962 Pat 450 (451, 452) 

SECTION 5 


® S. 5, Sch. II — Bonus Scheme under — Para. 3 
b) — Malis employed to look after and maintain 
gardens in bungalows of the Management occupied 
by otficers — Domestic and personal work — Not 
entitled to bonus under the Scheme* 


The malis who were working in the bungalows 
occupied by the officers, were working in thehomes 
i T °i cers* They were, therefore, on domestic 
work. The work they were doing would not cease to 
be domestic work because the bungalows belonged 
not to the officers but to the management. Whether a 
work is domestic or not would depend on its nature, 
i ne nature of that work would not change because 
tne man was working not under the orders of the 
officer occupying the bungalow but under the manage- 
ment. Nor for the same reason does the fact that the 

!^rr> were em P lo yed by the Management and not by 
the Officers make any difference. 


aragraph 3 of the Bonus Scheme contemplated 
mans who were employees of the colliery owner and 
were yet on domestic work. These malis were on 
personal work. The word “Personal” is obviously 
used in the sense of work for an individual as disting¬ 
uished from work for the Coal mine, as an institution, 
i hese malis were undoubtedly working for the 
officers as individuals. Therefore they were on per- 
sonal work. The malis are not entitled to bonus under 
the scheme. Bhowra Colliery v. The Eastern Coal 
Company Workmen, (1963) 2 S C J 361 j (1962-63) 

oL F P 153 ! \ 962 B L J R 600 : (1962) 4 Fac L R 
250 : (1962) 2 Lab L J 378 : (1962) Supp (2) S C R 

oa«). 


Ss. 5* / — Coal Mines Bonus Scheme, 1943 (as 
amended by Notification of 7th October, 1961), 
Para. 7 (2) Computation of bonus—‘Basic earnings’ 
7~ casb emoluments earned by workmen on 

festival holidays are basic earnings — Amendment is 
legislative interpretation of Para. 7 (2). 

The total cash emoluments earned by the workmen 
of a coal mine on festival holidays must be treated 
as basic earnings for the purpose of computing bonus 
in paragraph 7 (2) of the Coal Mines Bonus Scheme 
because the emoluments are earned, by the workmen 
while they were on duty. The amendment of the 7th 
October, 1961 is tantamount to a legislative, interpre¬ 
tation of paragraph 7 (2) of the Coal Mines Bonus 
Scheme 1948, before the amendment and cannot be 
interpreted to mean that the wages paid to an em¬ 
ployee on paid holidays cannot be taken into account 

in the calculation of bonus. (19G4) 1 Lab L J 298: 

717 ; f L R 44 Pat 266 : AIR 1964 Pat 
450 (450, 451) (Pt A) (Prs 4, 5). 

—-S. 5, Sch. II — Bonus Scheme under Paras. 4 (a) 
and 6 (l)—Bonus paid to workman when not entitled 
to same —- Deduction from wages made—Employer if 
can be ordered to make refund. See Payment of Wages 
Act (1930), S. 2 (vi). AIR 1957 Pat 647 (DB). 


“ S. 6 — Bonus paid to workman when not entitled 
to same — Deduction from wages made — Employer 
it can be ordered to make refund. See Payment of ; 
Wages Act (1930), S. 2 (vi). AIR 1957 Pat 647 (DB). 

0 6 —■ Coal Mines Provident Fund and Bonus 

Scheme (1948) under S. 6, Paras 4 (a) and 6 (1) — 

Int ^ pr ^ at : on of Paras 4 (a ) and 6(1)— Persons 
entitled to bonus—Leave period—Accounting of* 

a ,?* n tr ^ e construction of paragraphs 4 (a) and 
o (1) of the Coal Mines Bonus Scheme, 1948, it is 
manifest that an employee shall qualify for a bonus 
i?om his employer only when he has put in an 
attendance of 109 days, if he is a category fl em- 
ployee, during the relevant period from the 12th 
May, 1947, to the 31st December, 1947, and further 
that any shortage, in the attendance for the requisite 
period can be made up only up to the extent of 21 
cays, by adding the same to the period, which is 
snort, to make up the requisite attendance, but only 
granted by the employer to such employee, and not 
otherwise. The words “leave granted by the em¬ 
ployer occurring in paragraph 6 (1) leave no room 
tor doubt that the leave must have been granted by 
the employer. (1957-58) 12 F J R 59 : A I R 1957 
Pat 647 (648, 649) (Pt B) (Prs 11, 12, 14) (DB). 

SECTION 7 

Ss. 7 and 5 — Coal Mines Bonus Scheme, 1948 
(as amended by Notfn. of 7th October, 1-901), 
Para. 7 (2) Computation of Bonus — ‘Basic earnings* 1 
— Total cash emoluments earned by workmen .oik 
festival holidays are basic earnings — Amendment is 
legislative interpretation of para. 7 (2). See Ibid, S. 5. 
AIR 1964 Pat 450. 

SECTION 9 

% 

S* 9 — Constitutional validity. See Constitution 
of India, Art 245. AIR 1959 Cal 208. 

—Ss. 9 and 2 (e)—Offence under parp. 12 of Coal 
Mines* Bonus Scheme — Company owner of the Coal 
Mine — Sanction given to prosecute owner for the 
offence — Directors of such company cannot be 
validly prosecuted under the sanction. 

The directors of a company cannot be prosecuted 
on a complaint of the Labour Inspector filed under a 
sanction by the prescribed authority to prosecute the 
owner of the. coal mines, which in the case is a 
limited company for non-compliance with the pro¬ 
visions of paragraphs 9 and 10 of the Coal Mines 
Bonus Scheme. A compan)’ is a legal entity different 
from its shareholders. It is a separate legal entity. 

It can very well be prosecuted if it is alleged that it 
is guilty of acts which make it punishable under the- 
provisions of Penal Statute. The provisions con¬ 
tained in paragraph 12 of the Coal Mines Bonus 
Scheme create liabilities only against the employer. 

The word ‘employ er’ is defined as‘the owner of a 
coal mine* in the Act. Considering the definition 
of the word ‘owner’ in S. 2 (1) of the Mines Act> 
1952, directors cannot be described as the owners as 
they are neither the immediate proprietors nor lessees 
nor occupiers of the mine. The lessee or the occupier 
was the company itself. Therefore the directors 
could not be validly prosecuted under that sanction. 

The punishment prescribed under para. 12 is not a 
compulsory sentence of imprisonment but a sentence 
of imprisonment or fine and there is no doubt that 
the company can be prosecuted for the offence and 
fined. The alternative provision in the paragraph 
for a sentence of imprisonment does not defeat the 
jurisdiction of the Court to try the company for the- 
commission of the offence. (1909) 2 KB 93, 

A I R 1952 Cal 759, Rel. on. 1963 M P L J (Notes? 

43 : 1964 M P L J 374 : 1964 (2) Cri L I 301 : 1964 
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Jab L J 399 : AIR 1964 Madh Pra 222 (223, 224) 
<Prs 6, 7, 8). 

SECTION 10A 

-S. 10A — Scheme under S. 3 — S/lOA does not 

aftect para. 70 of the scheme. See Ibid, S. 3. AIR 
1957 Cal 20 (DB). 


COAL MINES REGULATIONS (1926) 

-Force of—Repeal of Mines Act, 1923—Effect — 

<Mines Act (1923), Ss. 29, 31 (4)-(Mines Act (1952), 
S. 88)-(General Clauses Act (1897), S. 24). 

Indian Coal Mines Regulations of 1926, framed 
under S. 29 of the Indian Mines Act (Act IV of 
1923), survive after repeal of that Act under S. 88 of 
the Mines Act (XXXV of 1952). 

The Regulations are in factual existence as Regula¬ 
tions, though for many purposes they are treated as 
if they are enacted in the statute. The Regulations 
have not lost their identity as Regulations and, there¬ 
fore, S. 24 of the General Clauses Act would apply 
and therefore, the Regulations would survive after 
repeal of the old Act by S. 88 of the new Act. 

object of the‘As if’clause contained in S. 31 
(4) of old Act was to make subordinate legislation 
as completely exempt from judicial review as the 
statute itself. It follows that the legal fiction must 
be extended only so far as is necessary to effectuate 
that object and no further. It cannot be supposed 
that the object of the Legislature in enacting the ‘As 
il clause was to make the Regulations subject to 
^ ie same thne as the Act would be repealed 
19o8 B L J R 424 : 1958 Pat L R 209 : I L R 37 Pat 

9 10) A 1 R 1958 Pat 378 (379 ’ 382) (Pt A) (Prs l ' 

[Reversed on another point in AIR 1961 S C 838.] 

RECN. 48 


. ^^-Constitutional validity-No violatio 

of Art. 19 (1) (g of Constitution — (Constitution o 
India, Art. 19 (1) (g)). 

The provisions of Regn. 48 are constitutional! 
valid and there is no violation of the euarante 
under Art. 19 (11 (gi of the Constitution, ft is clea 
Irom the Regulation that the Central Government i 

required to apply its mind to the report of the Cour 
ot inquiry and the recommendation made by th-> 
Court before taking action, in the matter of cancella 
tion or suspension of a certificate iq=;8 r t i ■ 

424 i 1958 Pat L R 209 : ILR 37 Pat 726 • AIRMV 
Pat 378 (383). (Pt B) (Pr 12) (DB). ' 95! 

[Beversed on another point in AIR 1961 S C 838.] 

d7^ g . n I 4 ia~ Applicabil,ty ~ Enc l uir >' int ° conduc 

Mtm? « on'Stf " 1 ‘? nag , er s certificate—(Mines Ac 
(1923), Ss. 29 (h), (c) and 16). 

H the language of Begn. 4S is examined in th< 

relevant °«, ^ (h) ° f th . e ° ld Act of 1923 and othe 

aid S k U °[ y t k Pr0 | I ii ,ons contained in S. 16 (1 
fiel S 4H 9 , ( ) °. f th ? ° d Ac t, it is manifest tha 

;lf r 48 . i ,1 c t apply t0 the case °f an Agent anc 
the Central Government has no power to order ar 

inquiry under Regn. 48 into the conduct of an Agent 

1958 BF y . R a d?r lo-c'n 1 ? Manager’s certificate 
lJr>« B L J R 424 : 19o6 Pat L R 209 : I I R *17 Pqi 

726 : AIR 1958 Pat 378 (384) (Pt C) (Pr 15) (DB). 
[Reversed on another point in AIR 1961 S C 838.] 

COAL MINES REGULATIONS (1957) 

REGN. 25 

—-Regn. 25 (3)—Regn. 25 (3) is not ultra vires. Se< 
onstitution of India, Art. 14. AIR 1963 Punj 198. 


-Regn 25 (3) — Punishment imposed by Central 

Government on manager of coal mines — Order of 
punishment is passed in administrative capacity — No 
hearing is required to be given to manager before 
punishment is imposed. AIR 1963 Punj 198 (201) 
(Pt B) (Pr 7). ' 

REGN. 127 


• "—127 (3) — Mines Act (1952), Ss. 12, 57 
and 59 — S. 59 is mandatory — S. 12 is not 
mandatory — Mining Board not constituted under 
S. 23 — There is no need of consulting Board before 
making Regulations. See Mines Act (1952) S 12 

1963 (1) Cri L J 88 : AIR 1963 S C 134. 


COAL PRODUCTION FUND ORDINANCE 

. (39 of 1944) 

•-Ordinance was permanent — Repealing Ordi¬ 

nance 6 of 1947 after its expiry could not have 
effect on Ordinance of 1944 to the extent saved. 

Under Ordinance No. 39 of 1944. the Central 
Government was authorized to levy and collect as a 

cess on all coal and coke despatched from collieries 

in Riitish India a duty of excise at such rate, not 
exceeding Rs. 1-4-0 per ton. The Ordinance pro¬ 
mulgated on August 26, 1944. was a permanent one 
and would continue to be in force till it was repeal¬ 
ed. The repea'ing Ordinance (6 of 1947) repealed 
the Ordinance of 1944 from 1-5-1947 but under S. 6 
of the General Clauses Act the repeal did not atfect 
the right of the railway to recover the freight or the 
liability of the other party to pay the same, and the 
remedy in respect of the said right and liability. 
The result was that Ordinance 39 of 1944 and the 
rules made thereunder must be held to continue Lo 
be in force in respect of the right and liability, 
accrued or incurred before the said Ordinance was 
repealed and the remedies available thereunder. The 
repealing Ordinance, being a temporary one, expired 
after it fulfilled its purpose. The repealed Oidi- 
nance, to the ex.ent saved, continued to have force 

under Art. 372 of the Constitution until it was alter¬ 
ed, repealed or amended by competent Legislature 
(1957) SCJ 397 : (1957) 1 Mad L J (Cri) 355 • 
AIR 1957 S C 497, Rel on. R. C. Jail Parsi v. Union 
of India, (1962) supp 3 S C R 436 : A I R 1962 S C 
1281 (1284, 1285, 1286) (Pt C) (Pr 6). 


9-Purpose of Ordinance not exhausted. 

It cannot be said that the purpose of the Ordinance 
of 1944 had worked itself out and, therefore, the 
Central Government could no longer levy or collect 
the tax. S. 3 of the repealing Ordinance of 1947 pro¬ 
vided that the unexpended balance, if any, at the 
credit of the Coal Production Fund constituted under 
the aforeraid Ordinance shall be applied to such 
purposes connected with the coal industry, as the 
Central Government may direct. The purpose of the 
Ordinance has not therefore been-exhausted. R. C 
Jail Parsi v. Union of India, (1962) Supp 3 SCR 
436 : AIR 1962 S C 1281 (1287, 1288) (Pt E) (Pr 9). 


"Repeal by Coal Production Fund (Repealing) 
Ordinance (VI of 1947) — Fund abolished— Cess 
collected thereafter, validity—(Constitution of India 

Art. 26o). * 


Where the cess 


r , , was oeing collected to establish a 

fund called Coal Production Fund, but was abolished 
in 1947, and it was provided by Ordinance 6 of 1447 
that the Centra Oovernment may use the balance of 
the fund as it ‘deemed fit, that balance would include 
not only the balance on hand but would include all 

that might be added to it thereafter by future reco 

veries and it cannot be said that the cess cannot be 
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recovered after the repeal of the Ordinance, because 
of the abolition of the Fund. (1958) M P L J 620 : 

1958 Jab L J 611 : A I R 1958 Madh Pra 425 (430) 
(Pt C) (Pr 23) (DB). 

[Reversed on another point in AIR 1962 S C 1281.] 

-Suit for recovery of dues against consignee, a 

subject of foreign State and not subject to the Ordin¬ 
ance when Coal was sent—Defendant submitting to 
jurisdiction of trial Court — Suit transferred to High 
Court — Foreign State by Constitutional changes 
coming within jurisdiction of High Court — Plaintiff 
given permission under S. 20 (b), Civil P. C. to join 
consignee as defendant in suit. AIR 1958 Madh Pra 
425 (431) (Pt E) (Pr 26) (DB). 

[Reversed on another point in AIR 1962 S C 1281.] 

-Recovery of cess — Defendant 2 entering into 

contract of carriage of coal with Railway—Collection 
of freight at delivery to defendant 1, at his request— 
Coal delivered to defendant 1—Cess could be recove¬ 
red at time of delivery from defendant ], though 
defendant 2 was main contracting party from whom 
freight including duty could be recovered — Both 
defendants are jointly and severally liable to pay the 
amount — (Contract Act (1872), S. 43). 1958 M P L J 
620 : 1958 jab L J 611 : AIR 1958 Madh Pra 425 
(432) (Pt H) (Pr 30)?(DB). 

[Partly Reversed in AIR 1962 S C 1281.1 

SECTION 2 

• -Ss. 2, 5—Rules under— R. 3 — Duty imposed 

under the Ordinance is excise duty—Fact that con¬ 
signee is made to pay cannot affect essence of the 
tax. 

Excise duty is primarily a duty on the production 
or manufacture of goods produced or manufactured 
within the country. It is an indirect duty which 
the manufacturer or producer passes on to the ulti¬ 
mate consumer. Therefore subject always to the 
legislative competence of the taxing authority, the 
said tax can be levied at a convenient stage, so long 
as the character of the impost, is not lost. The 
method of collection does not affect the essence of 
the duty but only relates to the machinery of collec¬ 
tion for administrative convenience. Whether in a 
particular case the tax ceases to be in essence an 
excise duty is to be decided on a fair construction of 
the provisions of a particular Act. 

The provisions of the Ordinance of 1944 clearly 
demonstrate that the duty imposed is in essence an 
excise duty and there is a rational connection between 
the said tax and the person on whom it is imposed. 
Rule 3 of the Rules made by the Central Government 
provides for the recovery of excise duty on the coal 
produced. Under the said rule it would be collected 
by the Railway Administration by means of a sur¬ 
charge on freight. Such duty of excise shall be 
recovered from the consignor if the freight charges . 
are being prepaid, at the time of-consignment or from 
the consignee, if the freight charges are collected at 
the destination of the consignment. 

The machinery evolved under the Rules for collec¬ 
tion of the duty satisfies the conditions and therefore 
the exigibility of the tax at the destination point in 
the hands of the consignee cannot legitimately be 
questioned. (1939) 1 Maa L J (Sup) 1 : AIR 1939 F C 
1 and (1942) 2 Mad L J 327 : A I R 1942 F C S3 and 
(1945) 1 Mad L J 225 : A I R 1945 P C 98, Rel. on. 
R. C. Jail Parsi v. Union of India, (1962) Supp 3 
S C R 436 : A I R 1962 S C 1281 (1286, 1287) (Pt D) 
(Prs 7, 8). 

SECTION 5 

• _S. 5 — Duty imposed under ;the Ordinance is 

excise duty — Fact that consignor is made to pay 
cannot aflect essence of the tax. See Ibid, S. 2. AIR 

1962 S C 1281. 


— — S. 5— Rules under—Railway to collect cess along 
with freight by way of surcharge — Dues not re. 
covered and goods delivered due to railway’s neglig¬ 
ence - Suit for recovery of cess by Railway is main¬ 
tainable. ((S) AIR 1955 Hyd 61, Rel. on.) 1958 M PL} 
620 : 1958 Jab L J 611 : A I R 1958 Madh Pra 425 
(431) (Pt D) (Pr 25) (DB). 

[Reversed on another point in AIR 1962 S C 1281.] 

COAL PRODUCTION FUND (REPEALING) 

ORDINANCE (6 of 1947) 

SECTION 2 

-S. 2—Effect — Expiry of Ordinance VI of 1947 

Repealed Ordinance, if revived — (Interpretation 
of.Statutes—Repeal of enactment) — (General Clau¬ 
ses. Act (1897), S. 6) — (Government of India Act 
(1935), S. 102)—(Constitution of India, Art. 372)« 

The repeal or expiry of a repealing Act does not 
ipso facto revive anything repealed thereby ; when 
Coaj^ Production Fund (Repealing) Ordinance J0 of 
1947) expired by efflux of time, Coal Production Fund 
Ordinance (39 of 1944), which was repealed by it 
was not ipso facto revived. 

A temporary Act may either repeal a perpetual Act 
absolutely or only partially. It is always a question 
of the intention as to which it is to be gathered from 
the plain meaning of the repealing enactment. 

The intention of Ordinance 6 of 1947 was clearly 
to repeal the previous Ordinance absolutely ana 
finally from that date. Though the intention was to 
repeal the first Ordinance absolutely in respect of 
transactions, following 1st May 1947 there was also 
a declared intention not to repeal it in respect of 
transaction which had gone before. Thus, within 
the terms of S. 6 of the General Clauses Act the first 
Ordinance was not repealed but was made to continue 
to grovern such transactions. It is therefore apparent 
that if some excise duty remained to be collected it 
could be collected, whether under the machinery of 
the old law or under the general law, if applicable. 
The same reasoning must hold good in respect of 
those cases in which the recovery ought to have been 
made but through neglect or mistake it remained to 
be made. For transactions of this character Ordin¬ 
ance No. 39 of 1944 was available by virtue of 
Ss. 6 and 30 of the General Clauses Act, read with S. 2 
of the repealing Ordinance, to enable the Govern¬ 
ment to make such recovery. 

Since the Ordinance 39 of 1944 would have been a 
perpetual Ordinarce but for the repeal and since the 
repeal operated only in part, leaving past transactions 
to be enforced as if the repealing Ordinance had no 
been passed there was authority of law in 1953 tor 
the recovery of the duty. 1958 M P L J 620 : 19d 
Jab LJ 611: AIR 1958 Madh Pra 425 (428, 429, 
430) (Pt A) (Prs 15, 16, 17, 11, 18, 22) (DB). 

[Reversed on another point in AIR 1962 S C 128 .J 

SECTION 3 

•-S. 3 — Purpose of Ordinance of 1944 not^ex¬ 

hausted. See Coal Production Fund Ordinance (1 

A I R 1962 S C 1281. 


SECTION 5 

-S. 5 — Rules for collection of tax — Validity — 
nstitution of India, Art. 265.) , 

’ax under Ordinance 39 of 1944 was a ^ ° 
ise and was to be used as a cess * or ^ P P t ^ e 
i fund which was created. It was not st _ 

iinance that the tax was to be collected a P But 
:tion stage and not at any subsequent stage, 
s open to the legislature to collect an i ex : ® bs * 

: only at the production stage but at any 

;nt stage. 


COAL PRODUCTION FUND RULES (1944), R. 3 671 


Considering the fact that this Ordinance was made 
by the Governor-General in exercise of his powers 
under S. 72 of the Ninth Schedule to the Government 
of India Act, 1935, it must be held that all, and 
plenary, powers of legislation were centred in him. 
It was, therefore, open to the Governor-General, to 
invest in a subordinate agency the power to .provide 
the machinery for collection of the duty. That 
machinery is contained in the rules, and they enact 
that the duty shall be collected either from the 
consignor at the forwarding end or from the con¬ 
signee at the delivery end. The rules, therefore, 
cannot be said to be beyond the purport of the Ordin¬ 
ance or its intention. 

The goods being in the possession of the railway 
which realised the freight, the railway was enabled 
to recover the duty as part of freight and as an agent 
of the Government. The payment would be made 
either at the time of booking the goods or at the 
time the goods were delivered. The rule made by 
Government enabling the railway administration to 
recover the duty from the consignor or the consignee 
did not change the incidence of the duty, which 
remained a duty, on coal. 1958 MPLJ 620 » 1958 
Jab L J 611 : A I R 1958 Madh Pra 425 (429,430) 
(Pt B) (Prs 19, 20, 21) (DB). 

[Reversed on another point in AIR 1962 S C 1281.] 

COAL PRODUCTION FUND RULES (1944) 

RULE 3 


• R. 3 Duty imposed under the Ordinance of 
1944 is excise duty-Fact that consignee is made to pay 
cannot affect essence of the tax. See Coal Production 
Fund Ordinance (1944), S. 2. AIR 1962 S C 1281. 

• Rr. 3 and 6—Consignment on F. O. R. basis — 

Rule 3 (b) applies Cess cannot be recovered from 
consignor. 

Where the freight charges are not prepaid at the 
time ot consignment and the consignment is on F.O.R. 
basis R. 3 (a) has no application and therefore the 
only rule applicable whereunder the Railway Ad¬ 
ministration can seek to recover the cess is R. 3 (b) 
i.e., the consignee has to pay it. Rule 6 does not say 
that if the consignee does not pay the consignor is 
liable to pay. Rule 3 (b) does not empower the Rail¬ 
way Administration to recover the tax from the con¬ 
signor. The rule does not purport to enlarge the 
statutory liability of the consignor or the consignee, 
as the case may be, and, therefore, it must be under¬ 
stood to provide only for recovery of undercharges 
from persons statutorily liable to pay in accordance 

with th e principles governing ^the railway freight 

charts. I 1958 M P 425 partly Reversed. R C. 
Jail 1 arsi v. Union of India, (1962) Sunn 3 S C li 4'tfl- 
AIR 1962 S C 12S1 (1288) (Ft F) (Pr To). 

RULE 6 


K; , 6 Consignment on F. O. R. basis 


Rule 3 (b) applies — Cess cannot be recovered from 
consignor, bee Ibid, R. 3. AIR 1962 S C 1281. 


COCHIN ABKARI ACT (1 of 1077 ME) 

SECTION 15 

,•“77 Ss - }?. a nd 22 — Agreement in contravention 
Cochin Abkari Act — Agreement is void — Mor 
diuMinder it cannot lie recovered. See Contract 
(18,2), S. 23. AIR 1962 Ker 21 (FB). 


SECTION 16 

todrfi' , 1 n 6 “ Cov f e f Ilme “ t granting privilege of iselli 
toddy to one of two applicants — Order, if open 

object,on under Arts. 19 (1) (g) and 14 of the Co 
stitution of India. 

Under S 16 of the Act the right to vend toddy 
other country liquor is the exclusive privilege of t 


State Government. Any private person has no funda¬ 
mental right to carry on the business of selling toddy. 
The right is the property of the Government and 
hence it can sell that right or otherwise deal with it 
in favour of A or B or X or Y on such terms as it 
pleases. That being so no question of offending either 
Art. 14 or 19 of the Constitution would arise when 
the Government grants the right to one of two rival 
applicants for the privilege. The action of the 
Government is purely administrative action in exer¬ 
cise of the power conferred by S. 16 of the Act and 
the mere fact (hat the notification by which the 
privilege was granted also refers to the rule-making 
power under S. 29 of the Act cannot make the noti¬ 
fication a rule having the force of law. 1958 Ker L T 
521 : 1958 Ker L J 582. 


SECTION 17 

• Ss. 17, 18 and 69 — Scope — Taxation power 
of State and fundamental rights. See Constitution of 
India, Art. 19. AIR 1958 S C 296. 

• -S. 17 — Statutory order — What is — Depart¬ 

mental instruction — Effect. 

Where the Government made an endorsement on 
the reference made to it by the Board of Revenue that 
it accorded sanction for extra quota of foreign liquor 
being allowed to wholesale licensees in Cochin on 

payment by them of a commission at 20 per cent, of 
the price of liquor : 

Held, that the endorsement was not a statutory 
order passed by the State in exercise of the power 
conferred on it by S. 17. It was more in the nature of 
an intimation given to the Board of Revenue that the 
Government accorded sanction to extra quotas of 
foreign liquoi being allow r ed to wholesale licensees 
in Cochin on payment of the Commission. State of 
Kerala v. Joseph, (1958) SC J 014 : 1959 S C A 38 » 
1958 Ker L T 362 : 1958 Ker L J 543 : AIR 195S S C 
296 (299, 300) (Pt A) (Pr 7). 


jl i vy i ^ 


. i S * k — Scope — Taxation power of State and 
lundamental rights. See Constitution of India, Art 19 
AIR 1958 8 C 290. ' ' L '*‘ 

SECTION 29 

—S's. 29 and 69 - Validity - There is conflict 
between 8. 69, read with 8. 29 of the Act o„ r l 
Arts. 245 (1) and 247 (3) of the Constitution — Co 
Ms. 253/03, Rev., dated 25-3 63 is illegal and has to 
^D i U «c- d .?' vn o See Constitution of India, Art. 372. 

Ain lVJ6o Ker 8* 


~ S - 2 ® - Rules framed under Act on 17th January, 
V 3 “V dea l ln 8 with licence fee, gal I on age-fee. 
^ tc * Validity. See Travancore Abkari Act (4 o c 
1073), S. 26. AIR 1954 Trav-Co 504 (DB). 

—S ; 29 — Rules under. R. 7 — Validity - (Con- 
stitution of India. Art. 14). 1 

The power given to the oificer in R. 7 to fix the 

quantity is a ‘naked and arbitrary” power and has a 

potency of beiig exercised with unjust discrimination 

as there are no principles or standards prescribed 

guiding or regulating the exercise of the power 

Under Art 14, such power which is capable of beteJ 

used with discrimination in favour or against oartf 

c /! f/'f'^’duals wou'd be void and TnoperaTive.' 
AIR 1 )o2 Mad 56o, applied. II R ^ 

960: AIR 1953 Trav-Co 146 (151) (Pt B) (Pr 12) (DB)! 

SECTION 69 

69 T 3co P e — Taxation power of State 

Mr .?* 1 Xc-jt 
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COCHIN AGRICULTURISTS 

COCHIN AGRICULTURISTS RELIEF ACT 

(18 ot 1114 ME) 

See under Debt Laws. 

COCHIN BUILDINGS (LEASE AND RENT 
CONTROL) ACT (24 of 1124 ME) 

See under Houses and Rents. 

COCHTN BUILDINGS (LEASE AND RENT 
CONTROL) PROCLAMATION 

(4 of 1122 ME) 

See under Houses and Rents. 

COCHIN BUILDING (LEASE AND RENT 
CONTROL) PROCLAMATION 
(6 of 1124 ME) 

See under Houses and Rents. 

COCHIN CIVIL COURTS ACT(3of 1076ME) 
SCHEDULE 2, ARTICLE 27 

Sch. 2, Art. 27 Applicability — Suit by one of 
joint contributors to crossword puzzle solution against 
other for recovery of share of prize — If one for 
dissolution of partnership or for the balance of 
partnership accounts. See Cochin Village Courts Act, 
S. 16. AIR 1952 Trav-Co 477. 

COCHIN CIVIL PROCEDURE CODE 

(29 of 1111 ME) 

See under Civil P. C. (190S). 

COCHIN COMPANIES ACT (11 of 1120 ME) 

PREAMBLE 

Pre.—Legislation with regard to non-trading com¬ 
pany in Part. B State — Applicability of Companies 
Acts of 1913 and 1950. See Companies Act (1956), 
Preamble. 195S Ker L T 1178. 


RELIEF ACT (18 of 1114 ME) 


AIVAJU KJ i 


— R. 57 — Teacher of aided school — Termination 
ot service for no cause—One year’s notice is reauired 
ILR (1963) 1 Ker 520 : (1963) 1 Ker L R 326 , 19& 

Ker f T 409 : 1963 Ker L I 499 : AIR 1963 Ker 248 
(248) (Pr 2). 

—— R. 57 — Administrative decision by authority 
under Code — Teacher wrongfully dismissed—juris¬ 
diction of Civil Court. See Civil P. C. (1908), S. 9. 
AIR 1954 Trav-Co 104 (DB). 


-Rr. 57 and 58—Wrongful dismissal from service. 

Public school owned and managed by Chaldean 
Syrian Church and also recognised by Government— 
School conducted strictly in accordance with Cochin 
Education Code — Services of a teacher dispensed 
with summarily without giving a hearing, on ground 
that he had become an apostate by goiLg over to 
Roman Catholic Church with a view to contract a 
marriage with his deceased wife’s sister against the 
principles and sanctions of the Church to which the 
institution belonged and in spite of warning given 
to him—Held, that the dismissal was not justified by 
any provisions of Ss. 5 7 and 58 of the Cochin Educa¬ 
tion Code and was in flagrant violation of principles 
of natural justice and as such was wrongful. 1^54 
Ker LT 33: ILR (1953) T C 482: AIR 1954 Trav-Co 
104 (106, 107) (Pt B) (Pr 5) (DB). 


RULE 58 

-R. 58—Wrongful dismissal of teacher. See Ibid, 

R. 57. AIR 1954 Trav-Co 104 (DB). 


(COCHIN) GENERAL SALES TAX ACT 

(11 of 1125 M E) 

See under Sales Tax—(Cochin) General Sales Tax Act 
(11 of 1125 M E). 


COCHIN CONTEMPT OF COURTS ACT 

(32 of 1111 ME) 


COCHIN HINDU RELIGIOUS INSTITU¬ 
TIONS ACT (1 of 1081 M E) 


SECTION 3 

® S. 3 (11 — Jurisdiction—Disobedience of order 
of Court — Proceedings — When justified — Exist¬ 
ence of alternative remedy — Relevancy. See Con¬ 
tempt of Courts Act (12 of 1926), S. 2 (3). AIR 1952 
Trav-Co 113 (FB). 

COCHIN CRIMINAL LAW AMENDMENT ACT 

(27 of U24 ME) 

See under Public Safety. 


SECTION 15 

-S» 15—Rules under, R. 33 — Rule 33 ensures re¬ 
covery of arrears as well as future pattam— Rr. 20 to 
34 regulating and simplifying procedure for collec¬ 
tion of pattam michavaram etc., are within rule mak¬ 
ing power under S. 15. AIR 1955 NUC (Tra/.Co) 
3461 (DB). 

COCHIN HOUSE RENT CONTROL 
ORDER (1117 M E) 


COCHIN CRIMINAL PROCEDURE CODE 

(2 of 1086 ME) 

•See under Criminal Procedure Code (1898). 

COCHIN EASEMENTS ACT (22 of 1122), S. 60 

See under Easements Act (1882), S. 52. 

COCHIN EDUCATION CODE 

RULE 18 

R. 18 Conditions of Service of Teachers in 
College in Cochin, R. 18. 

Contractual domestic tribunal — Procedure — 
Principl es of natural justice including rule of 
bias, applicability — Cochin Devaswom Board feeling 
aggrieved bv false denials of their statements by 
principal of college managed by them, themselves 
holding inquiry into misconduct and dismissing 
Principal—Inquiry is by biassed judges in violation of 
principles of natural justice and dismissal order is 
illegal. See Constitution of India, Art. 226. AIR 1961 
Ker 282 (DB). 


See under Houses and Rents. 

COCHIN INCOME-TAX ACT (6 of 1117 M E) 


SECTION 8 

-S. 8 —Order of Appellate Assistant Commissioner 

of Income-tax—Revision — Jurisdiction of Commis¬ 
sioner of Income-tax. See Income-tax Act (1922), 
S. 33A. AIR 1957 Trav-Co 57. 


SECTION 27 


-S. 27 (2) and 28 (4) — Notice — Proper notice— 

Notice served on unauthorised person Effect, oee 
Income-tax Act (1922), S. 22 (2). AIR 1957 Trav- o 

231 

SECTION 28 

-S. 28 (41-Notice—Proper service -Notice served 

on unauthorised person. See Income-tax Act (Vd^b 
S. 22. AIR 1957 Trav-Co 231- 


-S. 28 (4) —Assessment under—Basis. See Income- 
Act 0922). S. 23 (4). AIR 1957 Trav-Co 231. 


COCHIN INCOME-TAX ACT (6 of 1117 M. E.), S. 38 678 


SECTION 38 

——Ss. 38 (1) (a) and (c) and 44 — Asses see not filing 
any return — Case coming under S. 38 (1) (a) and not 
^c)—Section 44 does not apply. See Income-tax Act 
(1922), S. 34 (2). AIR 1958 ker 174. 

SECTION 43 

—S. 43, Proviso and S. 109 (2) — Revision against 
assessment dismissed by Commissioner — Reference 
under S. 109 (2)— -Right to claim — (Income-tax Act 
(1922), S. 33-A). 

It is clear from the proviso to S. 43 that, so long as 
the Commissioner has declined to interfere and has 
only dismissed the application for revision, his order 
cannot be said to be prejudicial to the assessees, 
however wrong may be the reasons given by him for 
dismissal. 

Since the right of the assessee to obtain a refe¬ 
rence, when the Commissioner has passed an order 
in revision, is confined by S. 109 (2) of the Cochin 
Income-tax Act only to cases where the assessment 
has been enhanced by the Commissioner or the Com¬ 
missioner’s order is otherwise prejudicial to him, it 
folio vs, as a result of the proviso to S. 43 of the 
Cochin Act, that when the Commissioner has dis¬ 
missed the application for revision the assessee has 
no right to obtain a reference. A I R 1948 P C 102, 
Rel. on. 1959 Ker L J 815: 1959 Ker LT 841: 
ILR (1959) Ker 946 : (1960) 40 I T R 586 : AIR 1960 
Ker 43 (44, 45) (Prs 3, 6) (DR). 

- S. 43—Order of Appellate Assistant Commissioner 

of Income-tax — Revision - Jurisdiction of Commis¬ 
sioner of Income-tax — See Income-tax Act (1922), 

S. 33A. AIR 1957 Trav-Co 57. 

SECTION 44 

m - s. 44 (1)—“Assessment”—If includes re-assess¬ 

ment—Effect of recommendations of Finance Inquiry 
Committee. See Finance Act (1950), S. 13 (1). A I R 
195 $ S C 795. 

-S. 44—Notice— Proper service—Notice served on 

unauthorised person — Sufficiency. See Income-tax 
Act (1922), S. 22 (2). AIR 1957 Trav-Co 231. 

SECTION 109 

-S. 109 (2)—Revision against assessment dismissed 

by Commissioner—No reference urder S. 109 (2) can 
be asked by assessee. See Ibid, S. 43. AIR 1960 Ker 
43 (DR). 

COCIIIN JENMI AND KUDIYAN ACT 

See under Tenancy Laws. 


mance of those obligations a security bond is executed 
and the kuri agreement itself is illegal, in that the 
kuri has not been registered, all rights and liabilities 
springing directly out of it cannot be enforced. It 
cannot be disputed that if transaction under kuri 
security bonds in kuries not registered are allowed 
to be enforced it would defeat the provision of law 
which requires the registration of kuries. The consi¬ 
deration is also opposed to public policy in as much 
as the policy of the State underlying the Kuries Act 
was that kuries of over certain value should be regis¬ 
tered. 1959 Ker L J 130 : 1959 Ker L T 43 : 1959 
Ker L R 72. 

SECTION 43 

-S. 43—Compounding under S. 43 (1) — Effect on 

unregistered kuri-See Cochin Kuries Act (7 of 1107), 
S. 5. 1959 Ker L J 130. 

COCIIIN KURI PROCLAMATION 

(5 of 1112 M E) 

PARA 2 

-Para. 2—Suit not converted into a suit for whole 

amount of kuri security bond — Subsequent suit for 
whole amount held not barred. See C. P. Code 

(1.908), O. 2, R. 2 (2). AIR 1954 Trav-Co 511 (DB). 

COCIIIN LIMITATION ACT (12 of 1112 M E) 

See under Limitation Act (1908). 

COCHIN LOCAL AUTHORITIES ENTER- 
TAINMENT TAX ACT (8 of 1114 M E) 

SECTION 3 

-Ss. 3, 5 — Tax illegally and unauthorisedly col¬ 
lected — Proprietor of entertainment, if entitled to 
recover it back from local authority. 

The entertainment tax is paid by the persons who 
are admitted for payment and the proprietor of the 
entertainment who collects the tax does it for and 
on behalf of the local authority concerned. The pro¬ 
prietor does not pay any tax. If the tax was collected 
illegally and unauthorisedly, those who paid the tax 
concerned are entitled to get it back. But the pro¬ 
prietor did not pay any tax and he cannot maintain 
an action for the return ot the amount of tax which 
he collected from other persons on behalf of the local 
authority. (’49) 1949 T.C L R 64 (DB). 

SECTION 5 

-S. 5—Tax illegally and unauthorisedly collected 

—Proprietor of entertainment if entitled to recover it 
back from local authority. See Ibid, S. 3. 1949 

Trav-Co L R 64. 


COCHIN KURIES ACT (7 of 1107 M E) 

SECTION 5 

—-Ss-5 and 43—Compounding under S. 43 (1) — 
Effect on unregistered Kuri. 

Whereas two consequences are provided for in 
S.o tor me non-registration of the Kuri, namely, (1) 
the kuri being treated as void and (2) the foreman 
being liable to a fine, S. 43 provides only for the re- 
moval of one alone of the consequences by the com. 
poundmg; It is only the liability of the foreman to 
pay the fine that is taken away as the result of the 

compounding under S. 43 (f). The compounding 

Ul ,, a J tak? away (he consequence which 

Ker i t ~ y its nonregistration. 1959 

Ker L l roO :19o9 Ker L r 43 : 1959 Ker L If 72. 

—-S. 5 - Kuri not registered - Kuri whether void 

public policy — (Contract Act (1872), 

On prizing the kuri the prize amount becomes 
money belonging to the prized .subscriber subject to 
certain ob igations, namely, the obligation to pay the 
future subscriptions. Where for the due perfo ® 
[Vol. 3.] Fn.D. 43. 


COCHIN MARK ATIIAYAM THIYYA ACT 

(17 of 1115 ME) 

SECTION 30 

" Ss. 30, 31 and 39 — Succession beforo Act came 
into force — Thiyya dying intestate leaving no son< 
but daughters, married and unmarried—Rules laid 
down in Act should be followed, since they are more 

in consonance with consciousness of community re¬ 
garding pre existing law rather than rules embodied 

in Indian Succession Act—Widow and daughters will 

get equal shares. AIR 1955 N U C (Trav-Co) 256^ 
(DB). 1 

SECTION 31 

-~S. 31 — Succession before Act came into force— 

Thiyya dying intestate leaving no sons but daughters 
married and unmarried. See Ibid, S. 30. AIR 
N U C (Trav-Co) 2565 (DB). 55 

SECTION 39 

--S. 39—Succession before Act came into force_ 

Thiyya dying intestate leaving no sons but daughters 
married and unmarried. See Ibid, S. 30 AIR 10 s ; 1 ? 
N U C (Trav-Co) 2565 (DB). 1 55 
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674 COCHIN MARUMAKKATHAYAM ACT (33 of 1113 ME). S. 36 


COCHIN MARUMAKKATHAYAM ACT 

(33 of 1113 ME). 


SECTION 36 

—S. 36—Suit against Marumakkathayam tarwad— 
Representation — Mixed question of law and fact— 
Revision—Power of interference—Civil P. C. (1908), 
S. 115. 

Section 36, Cochin Marumakkathayam Act, has 
enacted a rule of representation in regard to suits 
against Marumakkathayam tarwards and a Court in 
deciding whether a decree passed against any such 
tarward is valid or not has to satisfy itself as to whe¬ 
ther the statutory requirement has been complied 
with or not. No other consideration can be brought 
to bear on the decision of the question. 

It is a mixed question of fact and law whether 
there has been sufficient compliance with S. 36. When 
it is common ground that the party aggrieved by the 
order under revision has a right for a fresh suit it is 
unnecessary for a Court of revision to examine whe¬ 
ther the Munsiff’s finding will stand close scrutiny. 
1950 T C L R 242 : 1951 Ker L T 725 : AIR 1951 
Trav-Co 244 (245) (Pt A) (Pr 3) (DB). 

COCHIN MUNICIPAL ACT 
(18 of 1113 M.E.) 

See under Municipalities. 


COCHIN MUNICIPAL RULES 

See under Municipalities. 


COCHIN NAMBUDIRI ACT 
(17 of 1114 M. E ) 


-(as amended by Act 16 of 1118)—Applicability 

—‘‘Karnavan’ 5 —Prohibition against grant of leases— 
If applies to manager succeeding removed karnavan. 

There is no warrant for the contention that when 
a karnavan of a Nambudiri illom is removed from 
management by a decree of Court and another mem¬ 
ber succeeds him in management, the prohibition in 
the Nambudiri Act, as amended in lli8, against the 
grant of a lease by the karnavan without the consent 
or conjunction of the other major members of the 
illom will not apply to such manager. Where the 
Court removes a karnavan from management, it is not 
necessary, nor is it competent, for the Court to appoint 
any one in his stead. The next in order comes in as 
manager in his own right. The mere fact that he is 
appointed as manager by the decree of the Court only 
means that he has become manager in the place of 
the removed or deposed karnavan. The prohibition 
against the karnavan granting a lease would equally 
apply to the manager coming into management under 
the decree of the Court, though he is not a karnavan. 
1951 K L T 109 : AIR 1951 Trav-Co 186 (186, 187) 
(Pt A) (Pr 4) (DB). 


-Scope— Lease by manager without conjunction 

or consent of other major members—Voidable trans¬ 
action—Avoidance—Remedy of members — Separate 
suit— Necessity—Election to avoid. 


Where a transaction by the manager of a Nambudiri 
family is said to be voidable at the instance of certain 
members of the family, it is not necessary for those 
members to bring a suit for setting it aside, in order 
to avoid it. It is enough for them to elect not to be 
bound by it. If they so elect, the transaction would 
not bind them and it is not obligatory on them to 
brine a separate suit for setting aside that transaction. 
1951 Ker L T 109 : AIR 1951 Trav-Co 186 (186,187) 

(Pt A) (Pr 4) (DB). 

U M SF.DTTON 9 


g_S. 9-Lease by karnavan in contravention of 

section— Not void but voidable at option of members 
0 f illom — Subsequent affirmation of lease by adult 


members — Initial defect is cured—Lessee obtain* 
fixity of tenure after expiry ot lease by efflux of 
time — Cochin Verumpattomdars Act (8 of 1118), 

5. 4. 

Per Full Bench : A lease for a period of more than 
six years granted by the karnavan without the written 
consent ot the majority of the adult members of the 
illom in contravention of S. 9, Namboodiris Act, is not 
void but is only voidable at the option of the mem¬ 
bers of the illom and if the adult members subse¬ 
quently affirmed the transaction, that would cure the 
initial infirmity attaching to the transaction. The fact 
that the document was voidable only, indicates that 
it was capable of being affirmed or disaffirmed, and 
the affirmation of the document by the majority of the 
adult members of the illom, who would have been 
competent to execute the document in conjunction 
wiih the karnavan at the time of affirmation would 
make the document valid from its inception and it is 
not open to any other person whose written consent 
was not necessary for the validity of the transaction 
to question it afterwards. AIR 1962 Ker 164 (FB) and 
1961 A C 245, Foil. 

In the present case as all the adult members had 
affirmed the lease granted by the karnavan by their 
acts and conduct the lease was valid and upon the 
termination of the period of lease by effiux of time 
the lessee obtained a right to continue in possession 
under the Cochin Veiumpattomdars Act. Ittiraju 
Namboodiri v. Krishnan Kutty Menon, 1964 Ker L T 
335 : 1964 Ker L J 569 : ILR (1964) 2 Ker 1 : AIR 
1964 Ker 298 (300, 301, 303, 304) (Pt A) (Prs 5, 

6, 7, 13, 14, 15) (FB). 

•-S. 9—Alienation of tarwad property not in con¬ 

formity with conditions of S. 21, Travancore Ezhava 
Act (3 of 1100)—Alienation is voidable and not void. 
1961 Ker L J 910 : 1961 Ker L T 1127, Overruled* 
See Travancore Ezhava Act (3 of 1100 ME) S. 21. 

A I R 1962 Kerala 164 (FB). 

-Ss. 9, 10 and 11—Alienation of Illom property— 

When is valid — Non-compliaoce of conditions prece¬ 
dent-Effect—Lease executed without written con¬ 
sent of majority members of Illom—Held void as- 
against them. 

In order that an alienation of tarwad property 
should be valid under S. 9 the written consent of the 
majority of all the major members of the Illom is- 
necessary; if there was no such consent, the transac¬ 
tion will not be binding on the Illom. Even if such 
consent was available the transaction to be binding 
on the Illom should also be for Illom necessity as 
provided by the first part of S. 10. The burden or 
proving Illom necessity is on the purchaser, mort¬ 
gagee, pledgee, or other alienee, or cieditor, as pro- 
v ; ded by the first part of S. 11 Under the second part 
of that section, however, the Court may presume such 
necessity when the majority of the major members ot 
the Illom are parties to or have given their consent to 
the transaction. 

Those conditions precedent should be satisfied be¬ 
fore a transaction can be considered as valid, ana 
the plea of invalidity on the basis of a non-satistac- 
tion of the conditions precedent shall be confined to 
tho e e for whose benefit those conditions were en¬ 
grafted, i. e. the members of the Illom. 

Where the lease was executed without the written 
consent of the majority of the major members oi 
Illom, it was held that the transaction was in ^ a * 
for lack of compliance with S. 9. The members oi 
Illom were entitled to treat it as absolutely void an 
no effect: 25 Cochin fc03, 22 Cochin 515, o ^ Loc - 
96, AIR 1952 T C 368; AIR 1953 T C 269, lo Cochin 
143; 22 Cochin 315, Rel. on. 1961 Ker L J 910 : 

Ker LT 1127. 

[Overruled in AIR 1962 Ker 164 (FB).] 
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—S. 9—Scope—Mortgage deed executed by member 
of Illom—Karnavan not party to document—Written 
consent of majority of major members of Illom not 
obtained — Validity of mortgage. AIR 1953 Trav-Co 
360 (360) (Pt A) (Pr 2) (DB). 

-S. 9—Scope—Deed in contravention of—If void. 

Section 9 has been enacted for the benefit of the 
Illom and for safeguarding its interests. The section 
confers a right on the junior members of the Illom to 
avoid documents brought into existence by the karna¬ 
van in contravention of the restrictions imposed on 
his powers of alienation by the section. The only 
consequence flowing from the section is to render a 
document executed in contravention of the direction 
contained in the section not binding on the Illom and 
not to make it void as against the whole world and 
that strangers have no right to take advantage of any 
such defect in the document and to resist the rights 
arising from the document. 37 Coch L R 96, Rel. on. 
AIR 1953 Trav-Co 269 (269, 270) (Pt A) (Pr 2). 
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prior marriage performed after coming into force 
of Act is void. Prohibition against such marriage has 
been continued under Act 29 of 1113 notwithstanding 
supersession of Act 13 of 1095 — Cochin Nair Act 
(29 of 1113). 1959 Ker L R 1415 : 1960 Ker L J 14: 
1960 Ker L T 15 : (1960) 38 I P R 144 : ILR (1960) 
Ker 46 : AIR 1960 Ker 215 (216) (Pt A) (Pr 4) (DB). 

SECTION 23 

-S. 23 — Appointment of Karnavan as guardian 

ad litem of minor members is proper unless his inte¬ 
rests are adverse to minors—(Civil P. C. (190S), O. 32, 
R. 3). AIR 1955 N U C (Trav-Co) 5087. 

SECTION 28 

——Ss. 28 and 31 — Presumption as to necessity — 
Chitty hypothecation bond by all members of 
thava/.hi—Presumption is that it is for tarwad neces¬ 
sity. AIR 1955 N U C (Tnv-Co) 5087. 

SECTION 31 


SECTION 10 

-Ss. 10, 9, 11 — Alienation of Illom property — 

When is valid — Non-compliance of conditions pre¬ 
cedent Efleet Lease executed without written con¬ 
sent of majority members of Illom—Held void as 
against them. See Ibid, S. 9. 1961 Ker L J 910 : 1961 
Ker LT 1127. 

[Overruled in AIR 1962 Ker 164 (FB).] 

SECTION 11 

———Ss. 11, 9, 10 Alienation of Illom property — 
When is valid — Non-compliance of conditions pre¬ 
cedent Effect Lease executed without written 
consent cf majority members of Illom — Held void as 

Ker lV 1127 SS6 Ibid ' S ‘ 9 ’ 1901 Ker L J 910 : 1961 
[Overruled in AIR 1962 Ker 164 (FB).] 


SECTION 12 
S. 12—Cross negligence of Karanavan, if negl 

AT illrkm von L) !\r\r\c>\ rv ^ ^ . 


r Ti ui xvarauavarj, 11 

ence of illom. See Civil T. C. (1908), O. 32, R 

1955 NUC (Trav-Co) 6032 (DB) 


o. 


SECTION 14 
Validify and effect of. See T. 1 


Act (1882), S. 5.-1959 Ker L J 395. 


COCHIN NAYAR ACT (13 of 1095 M E) 

Nayar tarwad — Decree against minor member' 
Setting aside — Suit by minor—Mere gross negligee 
o guardian ad item - Sufficiency - In theablen, 
of positive evidence, gross negliger.ee on the part 
the Court guardian appointed for a minor defenda 
it is not permissible to infer such negligence from tt 
mere fact that no written statement tvas filed by tt 
guardian nor any evidence let in in disproof of tt 
case against trie minor defendant. 1951 Ker L T 69. 

SECTION 3 

——S. 3 — Marriage — Presumption in favour of- 

fSWAtSSiV* Elld ““ 

• S- 3—Notice of marriage—Effect of. 

The notice under S. 3 by itself is not conclusiy 
proof of a legal marriage, but it is strong, though n< 

thT ^ 1Ve> evlde . r . iC ® the marriage, especially ; 

SDouses m Vish SCnb A d rCQUire £ the signatures of bot 
D ll 1 !! ^Fl ma v - Kuttiparu Amma, IL 
(IJ.rf)) l C 1290 : 19r>7 Cr L J 478 : 1956 KVr T 

83t):AIR 1957 Trav-Co 85(87, 88) (Tt 15) (Pr 7) (FIS) 

SECTION 4 

S- 4 - Second marriage during continuance o 


-S. 31 — Presumption as to necessity. See I bid, 

S. 28. AIR 1935 NUC (Trav-Co) 5087. 

-S. 31—Pre-requisite for drawing presumption — 

Burden of proof. 

The essential prerequisite, for drawing any pre¬ 
sumption of tarwad necessity, is the proof of consi¬ 
deration for the document impugned. In a case where 
the minor members of the tarwad impeach the aliena¬ 
tion by the adult members, the burden of proving 
consideration is clearly on the alienee. 1952 Ker L T 
700 : AIR 1953 Trav-Co 166 (167) (Pr 2) (DB). 

COCHIN NAYAR ACT (29 of 1113 ME) 

-Second marriage during continuance of prior 

marriage performed after coming into force of Act 
of 1095 is void — Prohibition against such marriage 
has been continued under Act (29 of 1113) notwith¬ 
standing supersession of Act 13 of 1095. See Cochin 
Nair Act (13 of 1095), S. 4. AIR 1960 Ker 215 (DB). 

-Scope—Deed—Provision not to partition — Vali¬ 
dity. 

The provision in the partition deed that no 
member of the tarwad can claim an outright partition 
of the paddy land properties and that any member 
who wants to divide can get only his proportionate 
share ol the income is repugnant to the provision in 
the Cochin Nair Act and it cannot be enforced AIR 
1953 T C 249 (250) (Pt A) (Pr 4) (DB). 

;-Partition — Separation in status — Expression of 

intention to separate — Effect — Suit by several 
members jointly — Division inter se — If effected— 
Rule — Member making demand for share before 
death — Right of legal representatives. 

It is settled law in Cochin that if a member of a 
Nair tarwad expresses in unequivocal terms his inten¬ 
tion to become separated from the other members, it 
would constitute partition under the law and the 
member can claim his share in the properties of the 
tarwad. When a member or members jointly institute 
a suit, there is no presumption that they intend to 
sever their status inter se unless a contrary intention 
is expressed by their making a claim for their separate 
or individual shares. Even after a decree in the suit 
for partition, if the several plaintiffs make applica¬ 
tions for their separate shares, that too would con¬ 
stitute partition among the applicants inter se, and 
the Court is competent to allot their respective shares 
to such applicants. If a member had in fact demanded 
his share before his death to the knowledge of the 
other plaintiffs, the result would be the same and his 
legal representatives would be entitled to take his 
share, i. e., the share which he would have taken, if 
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COCHIN MARUMAKKATHAYAM ACT 

(33 of 1113 ME). 

SECTION 36 

—S. 36—Suit against Marumakkathayam tarwad— 
Representation — Mixed question of law and fact— 
Revision —Power of interference—Civil P. C. (1908), 
S. 115. 

Section 36, Cochin Marumakkathayam Act, has 
enacted a rule of representation in regard to suits 
against Marumakkathayam tarwards and a Court in 
deciding whether a decree passed against any such 
tarward is valid or not has to satisfy itself as to whe¬ 
ther the statutory requirement has been complied 
with or not. No other consideration can be brought 
to bear on the decision of the question. 

It is a mixed question of fact and law whether 
there has been sufficient compliance with S. 36. When 
it is common ground that the party aggrieved by the 
order under revision has a right for a fresh suit it is 
unnecessary for a Court of revision to examine whe¬ 
ther the Munsiff’s finding will stand close scrutiny. 
1950 T C L R 242 : 1951 Ker L T 725 : AIR 1951 
Trav-Co 244 (245) (Pt A) (Pr 3) (DB). 

COCHIN MUNICIPAL ACT 
(18 of 1113 M.E.) 

See under Municipalities. 


COCHIN MUNICIPAL RULES 

See under Municipalities. 


COCHIN NAMBUDIRI ACT 
(17 of 1114 M. E ) 


•-(as amended by Act 16 of 1118)—Applicability 

—‘‘Karnavan 1 ’— Prohibition against grant of leases— 
If applies to manager succeeding removed karnavan. 

There is no warrant for the contention that when 
a karnavan of a Nambudiii illom is removed from 
management by a decree of Court and another mem¬ 
ber succeeds him in management, the prohibition in 
the Nambudiri Act, as amended in 11 18 , against the 
grant of a lease by the karnavan without the consent 
or conjunction of the other major members of the 
illom will not apply to such manager. Where the 
Court removes a karnavan from management, it is not 
necessary, nor is it competent, for the Court to appoint 
any one in his stead. The next in order comes in as 
manager in his own right. The mere fact that he is 
appointed as manager by the decree of the Court only 
means that he has become manager in the place of 
the removed or deposed karnavan. The prohibition 
against the karnavan granting a lease would equally 
apply to the manager coming into management under 
the decree of the Court, though he is not a karnavan. 
1951 K L T 109 : AIR 1951 Trav-Co 186 (186, 187) 
(Pt A) (Pr 4) (DB). 


-Scope—Lease by manager without conjunction 

or consent of other major members—Voidable trans¬ 
action— Avoidance—Remedy of members — Separate 
suit—Necessity—Election to avoid. 

Where a transaction by the manager of a Nambudiri 
family is said to be voidable at the instance of certain 
members of the family, it is not necessary for those 
members to bring a suit for setting it aside, in order 
to avoid it. It is enough for them to elect not to be 
bound by it. If they so elec!, the transaction would 
not bind them and it is not obligatory on them to 
bring a separate suit for setting aside that transaction. 
1951 Kcr L T 109 : AIR 1951 Trav-Co 186 (186,187) 
(Pt A) (Pr 4) (DB). 

SECTION 9 


members — Initial defect is cured—Lessee obtain* 
fixity of tenure after expiry ot lease by efflux of 
time — Cochin Verumpattomdars Act (8 of 1118), 
S. 4. 

Per Full Bench : A lease for a period of more than 
six years granted by the karnavan without the written 
consent ot the majority of the adult members of the 
illom in contravention of S. 9, Namboodiris Act, is not 
void but is only voidable at the option of the mem- 
bers of the illom and if the adult members subse¬ 
quently affirmed the transaction, that would cure the 
initial infirmity attaching to the transaction. The fact 
that the document was voidable only, indicates that 
it was capable of being affirmed or disaffirmed, and 
the affirmation of the document by the majority of the 
adult members of the illom, who would have been 
competent to execute the document in conjunction 
wuh the karnavan at the time of affirmation would 
make the document valid from its inception and it is 
not open to any other person whose written consent 
was not necessary for the validity of the transaction 
to question it afterwards. AIR 1962 Ker 164 (FB) and 
1961 A C 245, Foil. 

In the present case as all the adult members had 
affirmed the lease granted by the karnavan by their 
acts and conduct the lease was valid and upon the 
termination of the period of lease by effiux of time 
the lessee obtained a right to continue in possession 
under the Cochin Veiumpattomdars Act. Ittiraju 
Namboodiri v. Krishnan Kutty Menon, 1964 Ker L T 
335 : 1964 Ker L J 569 : ILR (1964) 2 Ker 1 i AIR 
1964 Ker 298 (300, 301, 303, 304) (Pt A) (Prs 5, 

6, 7, 13, 14, 15) (FB). 

•-S. 9—Alienation of tarwad property not in con¬ 

formity with conditions of S. 21, Travancore Ezhava 
Act (3 of 1100)—Alienation is voidable and not void. 
1961 Ker L J 910 : 1961 Ker L T 1127, Overruled. 
See Travancore Ezhava Act (3 of 1100 ME)S. 21. 

A I R 1962 Kerala 164 (FB). 

-Ss. 9, 10 and 11—Alienation of Illom property— 

When is valid —Non-compliance of conditions prece¬ 
dent—Effect—Lease executed without written con¬ 
sent of majority members of Illom—Held void a* 
against them. 

In order that an alienation of tarwad property 
should be valid under S. 9 the written consent of the 
majority of all the major members of the Illom is- 
necessary; if there was no such consent, the transac¬ 
tion will not be binding on the Illom. Even if such 
consent was available the transaction to be binding 
on the Illom should also be for Illom necessity as 
provided by the first part of S. 10. The burden of 
proving Illom necessity is on the purchaser, mort¬ 
gagee, pledgee, or other alienee, or cieditor, as pro- 
v’ded by the first part of S. 11 Under the second part 
of that section, however, the Court may presume such 
necessity when the majority of the major members or 
the Illom are parties to or have given their consent to 
the transaction. 

Those conditions precedent should be satisfied be¬ 
fore a transaction can be considered as valid and 
the plea of invalidity on the basis of a non-satisfac¬ 
tion of the conditions precedent shall be confined to 
tho c e for who°e benefit those conditions were en¬ 
grafted, i. e. the members of the Illom. 

Where the lease was executed without the written 
consent of the majority of the major members of the 
Illom, it was held that the transaction was invalid 
for lack of compliance with S. 9. The members 
Illom were entitled to treat it as absolutely void and o 
no effect: 25 Cochin t03, 22 Cochin 515, 37 Cochin 
96, AIR 1952 T C 368; AIR 1953 T C 269, 15 Cochin 
143; 22 Cochin 315, Rel. on. 1961 Ker L J 910 i l™ 1 
Ker L T 1127. 

[Overruled in AIR 1962 Ker 164 (FB).j 


•-S. 9-Lease by karnavan in contravention of 

section—Not void but voidable at option of members 
of illom — Subsequent affirmation of lease by adult 
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-S. 9—Scope—Mortgage deed executed by member 

of Illom—Karnavan not party to document—VVritten 
consent of majority of major members of Illom not 
obtained — Validity of mortgage. AIR 1953 Trav-Co 
860 (360) (Pt A) (Pr 2) (DB). 

-S. 9—Scope—Deed in contravention of—If void. 

Section 9 has been enacted for the benefit of the 
Illom and for safeguarding its interests. The section 
confers a right on the junior members of the Illom to 
avoid documents brought into existence by the karna- 
van in contravention of the restrictions imposed on 
his powers of alienation by the section. The only 
consequence flowing from the section is to render a 
document executed in contravention of the direction 
contained in the section not binding on the Illom and 
not to make it void as against the whole world and 
that strangers have no right to take advantage of any 
such defect in the document and to resist the rights 
arising from the document. 37 Coch L R 90, Rel. on. 
AIR 1953 Tray* Co 269 (269, 270) (Pt A) (Pr 2). 


prior marriage performed after coming into force 
of Act is void. Prohibition against such marriage has 
been continued under Act 29 of 1113 notwithstanding 
supersession of Act 13 of 1095 — Cochin Nair Act 
(29 of 1113). 1959 Ker L R 1415 : 1960 Ker L J 14: 
1960 Ker L T 15 : (1960) 38 I T R 144 : ILR (1960) 
Ker 46 : AIR 1960 Ker 215 (216) (Pt A) (Pr 4) (DB). 

SECTION 23 

-S. 23 — Appointment of Karnavan as guardian 

ad litem of minor members is proper unless his inte¬ 
rests are adverse to minors—(Civil P. C. (1908), O. 32, 
R. 3). AIR 1955 N U C (Trav-Co) 5087. 

SECTION 28 

-Ss. 28 and 31 — Presumption as to necessity — 

Chitty hypothecation bond by all members of 
thavazhi— Presumption is that it is for tarwad neces¬ 
sity. AIR 1955 NUC (Tnv-Co) 5087. 

SECTION 31 


SECTION 10 

-Ss. 10, 9, 11 — Alienation of Illom property — 

When is valid — Non-compliance of conditions pre¬ 
cedent—Effect— Lease executed without written con¬ 
sent of majority members of Illom—Held void as 
against them. See Ibid, S. 9. 1961 Ker L J 910 : 1961 
Ker LT 1127. 

[Overruled in AIR 1902 Ker 104 (FB).] 

SECTION 11 

——Ss. 11, 9 10 — Alienation of Illom property — 
When is valid — Non-compliance of conditions pre¬ 
cedent — Effect — Lease executed without written 
consent of majority members of Illom — Held void as 

against them. See Ibid, S. 9. 1961 Ker L J 910 : 1961 
Ker L T 1127. 

[Overruled in AIR 1902 Ker 104 (FB).] 


SECTION 12 

12"—Cross negligence of Karanavan, if negl 

’ °~ ;J? ee Civi ‘ P - c - U908), °- 32, R. 3. 
1955 NUC (Trav-Co) 6032 (DB). 


SECTION 14 

S. 14—Release — Validity and effect of See T P 
Act (1882), S. 5-1959 Ker L J 395. ' 


COCHIN NAYAR ACT (13 of 1095 M E) 

■Nayar tarwad — Decree against miuor member 
Setting aside — Suit by minor—Mere gross Degligen 
of guardian ad litem — Sufficiency - f n the absen 

of positive evidence, gross negligerce on the part 

the Court guardian appointed for a minor defenda 
it is not permissible to infer such negligence from tl 
mere tact that no written statement was filed bv tl 
guardian nor any evidence let in in disproof of tl 
case against the minor defendant. 1951 Ker L T 69. 

SECTION 3 

- S. 3 — Marriage — Presumption in favour of • 

•'''(in: 

• S. 3 Notice of marriage—Effect of* 

The notice under S. 3 by itself is not conclusii 
proof of a legal marriage, but it is strong, though 
r c “ sivc ’ evidence of the marriage, especially , 
ihe form prescribed requires the signatures of bot 

MflSfilT rloSn v ' Kuttiparu Amma, IL 

(1956) I C 1290 : 1957 Cr L J 478 • 195fi K>r t 

830:AIR 1957 Trav-Co 85(87, 88) (Pt B) (Pr 7) (FB) 

SECTION 4 

S. 4 - Second marriage during continuance c 


-S. 31 — Presumption as to necessity. See Ibid, 

S. 28. AIR 1955 NUC (Trav-Co) 5087. 

-S. 31—Pre-requisite for drawing presumption — 

Burden of proof. 

The essential prerequisite, for drawing any pre¬ 
sumption of tarwad necessity, is the proof of consi¬ 
deration for the document impugned. In a case where 
the minor members of the tarwad impeach the aliena¬ 
tion by the adult members, the burden of proving 
consideration is clearly on the alienee. 1952 Ker L T 
700 : AIR 1953 Tray Co 166 (167) (Pr 2) (DB). 

COCHIN NAYAR ACT (29 of 1113 ME) 

-Second marriage during continuance of prior 

marriage performed after coming into force of Act 
of 1095 is void — Prohibition against such marriage 
has been continued under Act (29 of 1113) notwith¬ 
standing supersession of Act 13 of 1095. See Cochin 
Nair Act (13 of 1095), S. 4. AIR 1900 Ker 215 (DB). 

-Scope—Deed—Provision not to partition — Vali¬ 
dity/ 

The provision in the partition deed that no 
member of the tarwad can claim an outright partition 
of the paddy land properties and that any member 
who wants to divide can get only his proportionate 
share of the income is repugnant to the provision in 
the Cochin Nair Act and it cannot be enforced AIR 
1953 T C 249 (250) (Pt A) (Pr 4) (DB). 

7-Partition — Separation in status — Expression of 

intention to separate — Effect — Suit by several 
members jointly — Division inter se — If effected— 
Rule — Member making demand for share before 
death — Right of legal representatives. 

It is settled law in Cochin that if a member of a 
Nair tarwad expresses in unequivocal terms his inten¬ 
tion to become separated from the other members, it 
would constitute partition under the law and the 

member can claim his share in the properties of the 

tarwad. When a member or members jointly institute 
a suit, there is no presumption that they intend to 
sever their status inter se unless a contrary intention 
is expressed by their making a claim for their separate 
or individual shares. Even after a decree in the suit 
for partition, if the several plaintiffs make applica¬ 
tions for their separate shares, that too would con¬ 
stitute partition among the applicants inter se, and 
the Court is competent to allot their respective shares 
to such applicants. If a member had in fact demanded 
his share before his death to the knowledge of the 
other plaintiffs, the result would be the same and his 
legal representatives would be entitled to take his 
share, i. e., the share which he would have taken, if 
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COCHIN NAYAR ACT (29 of 1113 M.E.), S. 1 


alive. 20 Coch L R 3S8; 34 Coch L R -031, Rel. on. 
1950 K L T 334 : AIR 1951 TC 13 (14) (Pr 3) (DB). 

SECTION 1 

-S. 1—Applicability — Property situate in Cochin 

State. See Malabar law — Alienation. 1958 Ker L J 
1136. 

SECTION 53 

-Ss. 53 and 54 — Sale deed by junior members of 

tarwad—Karoavan and one senior member not party 
—Their consent not proved — Deed not valid — 
Necessity alone not sufficient. 

It is doubtful whether S. 53 of the Nayar Act can 
apply to a case where the karnavan is not a party at 
all to the sale transaction. The section contemplates 
his junction in any event and provides for the res- 
strictions of his power by insisting on the written 
consent of all major members wherever possible. It is 
impossible therefore to have a sale ot tarwad pro¬ 
perty in any circumstances without the karnavan 
joining it, unless, apart from the statute, resort could 
be had to the doctrine of urgent necessity. A sale deed 
without joining the karnavan and without obtaining 
the consent of the senior member of the tarwad 
cannot be upheld under S. 53. The fact that it is sup¬ 
ported by necessity is not sufficient to make it valid 
under S. 54. Section 54 deals only with one indis¬ 
pensable element for the validity of alienation, viz., 
necessity and does not dispense with the competency 
of its executants. 1957 Ker L T 567 : (1957) Ker L J 
562. 

SECTION 54 

-s. 54—Sale deed by junior members of tarwad — 

Karnavan and one senior member not party — Their 
consent not proved—Deed not valid—Necessity alone 
not sufficient — See Cochin Nair Act (1113), S. 53. 
1957 Ker L T 567. 

SECTION 62 

-S. 62—Tarwad partition— Share taken by female 

member — Nature of property— Does not retain cha¬ 
racter of tarwad property — Remains her absolute 
property even on birth of daughter to her (majority 
view). See Travancore Nayar Act (2 of 1100), S. 39. 
AIR 1963 Ker 35S- 

COCHIN NON-RESIDENTIAL RENT 
CONTROL ORDER (1118 M. E.). 

See under Houses and Rents. 

COCHIN PALI AM TARWAD ACT (8 of 

1097 M- E ) 

-Paliam Proclamations of 1124,dated 14-3-1123, 

Cl. 8—Validity—Constitution of India, Art. 14. 

A law applying only to one person or one class of 
persons is constitutional if there is sufficient basis or 
reason for it. The use of the disjunctive ‘or’ between 
the expression‘equality before the law’ and ‘equal 
protection of the laws’ in Art. 14 indicates them as 
separate concepts. The principle of equality before 
the law does not come into play in any controversy 
as to the legality of a law enacted by State. It comes 
into play really in the sphere of the enforcement. 
The principle equality before the law is an essential 
part of the Constitution in the sense that the laws 
of the land shall be enforced against all persons 
equally without any distinction being made on any 
ground whatsoever. 

Held, in the circumstances of the case, that Cl. 8 
in the Paliam Proclamation rendering the provisions 
of the Cochin Revenue Recovery Act applicable for 
recovery ofjthe dues to the Paliam Estate does not make 
any discrimination in the sphere of the enforcement 


and therefore it does not offend Art. 14 of the Consti¬ 
tution. ILR (1952) Trav-Co 463 : 1952 Ker L T 555: 
A I R 1954 Trav-Co 193 (194, 195) (Pt A) (Prs 6, 8) 
(DB). 

COCHIN PENAL CODE (1 of 1059 M. E.) 

See under Penal Code (1860). 

COCHIN PORT STANDING ORDERS 

RULE 8 

-R. 8 — Order to work on Sunday outside normal 

work spot — Order not showing that any emergent 
work was to be attended to — Order is lawful under 

R. 8 and failure to comply is actionable. 1958 Ker 
L J 1066: (1959) 1 Lab L J 153. 

COCHIN PREVENTION OF FOOD 
ADULTERATION ACT (14 of 1109 M.E-) 

SECTION 4 

-Ss. 4 (1) (d) and 19 —Rules under S. 19, Rr. 22 (a) 

and 28 — Adulterated and impure lea — Tea mixed 
with small percentage of tea stalk powder— Accused 
held could not be convicted under S. 4 (l)(d) read with 
Rr. 22 (a) and 28 — Tea held could not be characte¬ 
rised as impure or adulterated. AIR 1955 N U C 
(Trav-Co) 1902 (DB). 

-Ss. 4 (a) and 13 (2) — Sale of article under S. 13 

(2)—No offence under S. 4 (a) is committed. 

Even though the delivering of an article of food to 
the Local Food Inspector or to his subordinate under 

S. 13 is a sale, such sale will not constitute an offence 
under the Act. It is only when the purchaser de¬ 
mands an article of a particular nature, substance or 
quality and an article of a different nature, substance 
or quality is sold to him that an offence is committed 
under the Act. AIR 1942 Mad 009, Rel on. AIR 1938 
Mad 541, Ref. to. AIR 1944 Mad 236 Considered. 
1952 Ker L T 106 : 1952 Cii L J 1380 : A I R 1952 
Trav Co 327 (328) (Pt B) (Prs 6, 5) 

SECTION 13 

-S. 13—Sale of article under S. 13 (2) —No offence 

under S. 4 (a) is committed — See Ibid, S. 4 (a). AIR 
1952 Trav-Co 327. 

-Ss. 13 (2) and 17—Purchaser — Sanitary Inspec¬ 
tor purchasing ghee under S. 13 (2). 

There is nothing in S. 17 to indicate that the word 
“Purchaser” used in that Section is limited to the 
case of a puichaser under a voluntary sale. The de¬ 
livering of an article for price even when the seller 
is compelled to deliver the same under S. 13 (2) to a 
Sanitary Inspector is sale and, therefore the Sanitary 
Inspector is a purchaser within the purview of S. U- 
1952 Ker L T 106 : 1952 Cri L I 1380 : A I R 19^2 
Trav-Co 327 (328) (Pt A) (Pr 5). 

SECTION 17 

-S. 17 — Purchaser — Sanitary Inspector purchas¬ 
ing ghee under S. 13 (2) —Delivery of article for piice 
to Sanitary Inspector is sale and Sanitary Inspector 
is a purchaser. See Ibid, S. 13 (2). AIR 1952 Trav-Co 
327. 

SECTION 19 

-S. 19 — Rules under, Rules 22 (a) and 28 — Adjj!- 

terated or impure tea, what is — See i bid, S. 4 (1, \ /• 
AIR 1955 NUC (Trav-Co) 1902 (DB). 

COCHIN PROCLAMATION (10 cf 

1119 M.E.) 

See under Tenancy Laws. 
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COCHIN REGISTRATION OF LI TER ARY, 
SCIENTIFIC AND CHARITABLE 
SOCIETIES ACT (2 of 1088 M.E.) 

SECTION 14 

--S. 14—Construction — ‘Adjustment oMts affairs* 

— ‘In the matter* — Meaning of — Appointment of 
liquidator - Powers ot Court. 

The words ‘in the matter” “and the Court shall 
make such order in the matter as it shall deem re¬ 
quisite” in S. 14 refer plainly to the expression “ad¬ 
justments of its affairs 1 ’ in the earlier part of the 
section and not to the words “any dispute arising 
amongst the said governing body or the members 
of the society” occurring in the still earlier part of 
the section. When disputes -arise, what has to be 
referred to the District Court under S. 14 is not those 
disputes but “the adjustments of the society’s affairs”. 
The expression “adjustments of its affairs” can mean 
only the winding up of the society. The appointment 
of the liquidator and the direction to the office bea¬ 
rers who are carrying on the voluntary winding up 
to hand over the society’s funds to the liquidator are 
only orders passed by the Court in the matter of the 
adjustment of the society’s affairs, i.e, its winding up, 
and are fully within the Court’s competence by virtue 
of the last clause in Para. 1 of S. 14. 1957 Ker L T 
594: ILR (1957) Ker 449: (1957) Ker LJ 528. 

-S. 14—Winding up of Society—Execution under 

prior attachments—Permissibility— Power to decide 
as to payments. 

When a society is being wound up by the Court, 
no decree can be executed against it without the 
sanction of the winding up Court and it is for the 
winding up Court to decide how payments in respect 
of decree debts for which attachments have already 
been placed should be made. 1957 Ker L T 594 : ILR 
(1957) Ker 449: (1957) Ker L j 528. 

COCHIN REVENUE RECOVERY ACT 

(4 of 1083 M E.) 

SECTION 6 

-S. 6 — Paliam Tarwad Proclamation (S of 1124). 

S. 8 — Assignee of leasehold right in Paliam estate 
—Liability for arrears of revenue. 

The limitation in the Revenue Recovery Act that 
land revenue can be realised only from the registered 
holder is not applicable to the recovery of dues 
under other statutes through the Revenue Recovery 
Act. Dues under other statutes can be recovered from 
the person who is liable in law in the mode prescrib¬ 
ed in the Revenue Recovery Act unless there is any 
indication to the contrary in the statutes concerned. 

Section 8 of the Paliam Proclamation which gives 
jurisdiction to the Paliarn Estate to recover the dues 
due to the Estate under the provisions of the Revenue 
Recovery Act does not say that the dues can be re¬ 
covered only from the Jamakaran. In the absence of 
any such limitation it has to be taken that the section 
authorises the Estate to recover the dues from any 
person who is legally liable. 

The assignee of a leasehold right in Paliam estate 
in whom the title vests absolutely is liable in law 
for the rent, under a privity of estate, which accrued 

due from the date of the assignment till the dispos- 
sion under a revenue sale. Hence under S. 8 of the 
Paliam Proclamation the properties of the assignee 
can be validly attached for the recovery of arrears 
of revenue under the Revenue Recovery Act. A [ R 
1939 P C 14 and 21 T L J 1115, Rel. on. (1950) T C 
L R 443 (DB). 

COCHIN SALES TAX ACT (15 of 

1121 M.E.) 

See under Sales Tax. 


COCHIN SERVICE REGULATION 

ARTICLE 251 

-Arts. 251 and 254 —Foreign service. 

Where an officer of the Government is allowed to 
take service under an employer who is not under the 
orders of the Government or is appointed to a post 
the cost of which ..is met from funds which the 
Government have obtained control over, or have 
received in trust, and is allowed while in such service 
to maintain the claim to pension and leave in the 
same way as if he were still in the service of the 
Government, he is said to be in foreign service as 
understood in Art. 251 of the Cochin Service Regula¬ 
tion. Under Art. 254, an officer may be transferred by 
the Government to foreign service ;if certain condi¬ 
tions are complied with. It is one of the essential 
conditions that, when services of permanent emplo¬ 
yees under Government are lent, the foreign employer 
must pay a contribution towards the pension of the 
employee. ILR (1954) Trav-Co 208 : 1954 Ker L T 
60 : AIR 1954 Trav-Co 305 (309) (Pt B) (Prs 25, 26) 
(DB). 

ARTICLE 254 

-Art. 254 —Foreign service. See Ibid, Art. 251. 

AIR 1954 Trav-Co 305 (DB). 

COCHIN TENANCY r\CT (15 of 1113-M. E.). 

See under Tenancy Laws. 

COCHIN THIYYA ACT (8 of 1107 M» E.) 

SECTION 3 

• -S. 3—Scope, 

Section 3 does not confer any right on a partv to a 
marriage which is dissolved before the date of the 
Act. Narayanan v. Raman, ILR (1953) TC 265 : 1953 
Ker LT 216: AIR 1953 Trav Co 306 (313) (Pt E) 
(Pr 27) (FB). 

SECTION 4 

-Ss 4 (»i), 17, IS and 31— Female relatives, who 

come within degree mentioned in table are entitled to 
share—Half sisters are therefore entitled. AIR 1955 
N U C (Trav-Co) 1164 (DB). 

SECTION 15 

-S. 15 — Thiyyas in Cochin Kanayannur Taluk— 

Act applies— Presumption — Minor child by former 
husband — Mother is legal guardian even after re¬ 
marriage. 

The presumption in respect of Thiyyars domiciled 
in Cochin Kanayannur Taluk is that they are governed 
by the Marumakkathayam system of inheritance and 
it is clear that the Cochin Thiyya Act of 1107, applies 
only to Thiyyas who are followers of the Marumak¬ 
kathayam system. 

As re-marriage, after either the death of the former 
husband or after divorce, appears to be common in 
Thiyya community, section 15 must be understood to 
mean that the lady who has got minor children by 
her former husband will nevertheless be the legal 
guardian in respect of their person and property. 
(1960) 1 Ker LR 245 : 1960 Ker L J 766 : i960 Ker 
L T 147. 

SECTION 17 

-S. 17—Female relatives, if entitled to share. See 

Ibid, S. 4 (ii). AIR 1955 N U C (Trav-Co) 1164 (DB). 

SECTION 18 

-S. 18—Female relatives, if entitled to share. See 

Ibid, S. 4 (ii). AIR 1955 NUC (Trav-Co) 1164 (DB). 

SECTION 25 

• -Ss. 25 and 35— Effect of Act on Marumakka- 

thayam law. 
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The Act tolled the death-knell of the Marumakka- 

thayam system of inheritance, of tavazhi and tarwad 

then and for ever among the Ezhavas who up to that 

date followed the matrilineal system of descent. 

Narayanan v. Raman, ILR (1953) T C 265-': 1953 Ker 

L T 216 : AIR 1963 TC 306 (311, 312) (Ft B) (Pr 24) 
(FB). 

• S. 25 and Proviso—Suit by lineal descendants 
tor partition —Maintainability. 

The children of a pre-deceased son are entitled to 
claim the share of their father in the property which the 
tarwad possessed when the Act was passed and which 
thereupon became separate property of their father’s 
mother by virtue of the Act and therefore, a suit is 
maintainable for claiming that share. Narayanan v. 
Raman, ILR (1953» T C 265 : 1953 Ker L T 216 : 
AIR 1953 T C 306 (313) (Pt C) (Pr 27) (FB). 

SECTION 34 

“—S. 34— Female relatives, if entitled to shaie. See 
Ibid, S. 4 (ii). AIR 1955 N U C (Trav-Co) 1164 (DB). 


point. See Finance Act (1950), S. 13 (2). AIR 196S 
SC 922. 

SECTION 4 

Ss. 4, 5 and 6—Partnership entered into in contra¬ 
vention of Cochin Tobacco Act—Legality — Firm not 
entitled to registration. See Income-tax Act (1922), 
S. 20-A. AIR 1960 Ker 276 (DB). 

SECTION 5 

~~ S. 5—Partnership entered into in contravention 
of Cochin Tobacco Act—Legality —Firm not entitled 
to registration. See Income-tax Act (1922), S. 26A. 
AIR 1960 Ker 276 (DB). 

SECTION 6 

~ S. 6 Partnership entered into in contravention of 
Cochin Tobacco Act — Legality — Firm not entitled 
to registration. See Income-tax Act (1922), S. 20A. 
AIR 1960 Ker 276 (DB). 

S. 6—Contract to do what is punished—Legality. 


SECTION 35 

-S. 35—Sale deed by members of tarwad entitled 

to benefit of S. 35, Thiyya Act, before Act came into 
force—Benefit of principle of S. 43, T. P. Act, whether 
can be claimed by transferee. See T. P. Act (1882), 
S. 43. AIR 1955 N U C (Trav-Co) 5091 (DB). 

•-Ss. 35 and 25 — Effect of Act on Marumakka- 

tbayam law. See Ibid, S. 25. AIR 1953 T C 306 (FB). 

-S. 35—Marumakkathayam law—Tarwad—Gift— 

Alienation — Death of one of donees—Effect on other 
sharers. See Ibid, Ch. 4. AIR 1951 Trav-Co 11. 

-Ch. 4 and S 35— Applicability — Persons dying 

before Act-Devolution of share — Property gifted 
bv Thiyya male to wile and children —Death of one 
child before Act —Shares of their children— If aug¬ 
mented —Right of children to alienate shares when 
mother alive. 


It cannot be laid down as a broad proposition that 
a contract to do what is punished in order to safe¬ 
guard revenue is never void. A working test for find¬ 
ing whether the intention be to prohibit is to ascer¬ 
tain whether the punishment is repeated at each act 
and where that is done the act would be treated as 
forbidden. Applying the test to S. 6 of the Cochin 
Tobacco Act, it is clear that a person is punished for 
each act contrary to the provisions of the Act orrule. 
It follows the act is forbidden and the contract to do 
so is void. (1960) 1 Ker L R 68 : 1960 Ker L J 214 i 
1960 Ker LT 122 : ILR (1960) Ker 202 : (1961) 41 
ITR 115 : AIR 1960 Ker 276 (278, 279) (Pt B) (Pr 8) 
(DB). 

COCHIN TRANSFER OF PROPERTY ACT 

(17 of HUM. E.) 

See under Transfer of Property Act (1882). 


The line of devolution prescribed by Ch. IV of the 
Cochin Thiyya Act will not as such apply to the 
estate of a person dying long before the enactment of 
that Aot, Where property is gifted by a Thiyya male 
to his wife and all her children then living and in 
existence, there being four children then in existence 
of the donor and his wife, and one of them dies 
subsequently before the Act comes into force, the 
shares of the other children are not augmented; on 
the death of one of the children, the share of the 
latter devolves on their tarwad, and by virtue of S. 35 
of the Act, that tarwad property must be considered 
to have been the property of the nearest common 
ancestress and to have descended according to the 
rules of succession in Ch. IV and to be partible 
among the persons so entitled. So loDg as, the mother 
is alive, none of her children would get any interest 
over the property of the deceased which, under the 
ordinary Marumakkathayam Law, had, on his death, 
lapsed to the tarwad. None of the children can con¬ 
vey any interest therein to anyone. A I R 1951 T C 
11 (11, 12) (Prs 4, 5) (DB). 

COCHIN TOBACCO ACT (7 of 1084 M. E.) 

See also Travancore Tobacco Act (1 of 1087 M.E.). 

•-Corresponding Law — Cochin Tobacco Act 

(VII of 1084) and the Travancore Tobacco Act (I of 
1087) along with the Rules corresponding to 
Central Excises and Salt Act (1944):and repealed by 
S. 13 (2)—Rules abrogated in 1958 — Petition under 
Art. 220 of the Constitution in 1955 and 1950 — 
Petitioner even after abrogation of Rules would be 
entitled to declaration of invalidity of Rules. AIR 
1958 Ker 129 a D d ILR (1958) Ker 144 : 1957 Ker L J 
1177 ; 1957 Ker L T 1193 (FB), reversed on different 


COCHIN VERUMPATTOMDARS ACT 

(8 of 1118 M. E.) 

See under Tenancy Laws. 

COCHIN VILLAGE COURTS ACT 
(12 of 1118 M. E.) 

SECTION 10 

-S. 10 - Applicability — ‘‘Suit for money due on 

contract” — Joint contributors to solution for cross¬ 
word puzzle—Prize money received by oue in w'hose 
name solutions were sent — Suit by another for 
recovery of share — If one for ‘‘money due on con¬ 
tract 1 ’—Jurisdiction of village Court. 

A claim for money the right to which is based on a 
contract is not necessarily a claim for “money due 
on a contract” within the meaning of S. 10 of the 
Cochin Village Courts Act. There is a distinction 
between the two classes of suits. 

The plaintiff and the defendant jointly sent solu¬ 
tions for a crossword puzzle in the name of the 
defendant, some of which fetched prizes amounting 
to Rs. 95-0, which the defendant received. The plain¬ 
tiff sued the defendant in the Small Cause Court to 
recover half the amount of the prize less the expenses 
incurred for sending the solutions on the ground that 
solutions were the result of the joint efforts of both 
himself and the defendant. The defendant pleaded, 
inter alia, that the Small Cause Court had no jurisdic¬ 
tion to entertain the suit, and that the suit lay in the 
village Court, being governed by S. 10 of the Village 
Courts Act, or in the alternative it was cognizable 
only by a Court of original jurisdiction, as the suit 
fell under Art. 27 of Sch. If to the Cochin Civil 
Courts Act. 
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Held : (1) That the suit was one for money belong¬ 
ing to the plaintiff wrongfully retained by the defen¬ 
dant, and not a suit for “money due on contract” 
within the meaning of S. 10 of the Cochin Village 
Courts Act, and was not entertainable by the Village 
Court; 

(2) That the suit clearly was not also one for dis¬ 
solution of partnership or for the balance of partner¬ 
ship account, and therefore it did not come within 
the scope of Sch. II, Art. 27 of the Cochin Civil 
Courts Act and did not lie as an original suit : and 

(3) that the suit was cognizable and triable only as 
a Small Cause suit : 37 Bom 700, Appl. AIR 1952 
Trav-Co 477 (477, 478) (Prs 3, 5). 

COCHIN WORKMEN’S COMPENSATION ACT 

(5 of 1111 M. E.) 

See under Workmen’s Compensation Act, 1923. 

COCONUT COMMITTEE ACT (10 of 1944) 

*—-Scope — Repugnancy — Tests of — Madras 
Commercial Crops Markets Act (20 of 1933) — If 
repugnant to Act—See Constitution of India, Art. 254 

<1). AIR 19G1 Andh-Pra 138. 

CO-DEFENDANTS 

See Civil P. C. (1908), S. 11. 

-Death of one 

See Civil P. C. (1908), O. 22, R. 4. 

-Res judicata 

See Civil P. C., S. 11. 

CODICIL 

See Succession Act (1925), Ss. 2 (b), 39 and 02. 

CODIFICATION 

See Interpretation of statutes. 

COERCION 

See (1) C ontract Act (1872), S. 10. 

(2) Specific Relief Act (1877), S. 28. 

(3) Succession Act (1925), S. 283. 

CO-EXECUTORS 

See Succession Act (1925), S. oil. 

COFFEE ACT (7 of 1912) 

SECTION 25 

8s. 2o, 26, of. 32A, 41 and 48—Power of Coffee 
Board to sell cot fee in pool auctions — Scope and 
object of—Power to accept lower bid in preference 
to highest bid — Not ultra vires — Constitution of 
India, Art. 14 — Sale of Goods Act (1930), S. 64 (2) 
~ Words and Phrases —‘Marketing’, meaning of — 
Constitution of India, Art. 14. 

1 he contention that under the provisions of Coffee 
Act, 1942, the Chief Marketing Officer has no power 
to accept any but the highest bid at an auction sale of 
^offee cannot be accepted. Section 26 directs the 
Board to take all practical measures to market the 
coffee included in the pool. 

In effecting sales of coffee, the Board is doing its 
own statutorily authorised act. The word “market” 
has been defined in the Shorter’s Oxford Dictionary. 
There is nothing in the term to imply as to how and* 
in what manner the produce is to be sold. No doubt 
generally speaking the highest bid at an auction may 
be taken as indicating the market price ; but it can¬ 
not be accepted that it is invariably so. Marketing 
cannot, therefore, mean selling only through an auc¬ 
tion and.that to the highest bidder. 


Section 20 does not prescribe that the sale of coffee 
must be by auction. The power to market is a power 
of sale ; it can be by private treaty or public auction 
subject to such conditions as may be prescribed. In 
the familiar case of sale by receiving tenders one of 
the usual conditions to be found is, that the seller 
does not bind himself to accept the highest tender. 
The Act is intended to regulate the sale of coffee ; it 
cannot be construed as one enacted purely to provide 
an agency for sale. The grower retains no rights in 
tha coffee once it is delivered to the Board except his 
right to receive the payment out of the pool funds. 
The Legislature does not intend that the powers of 
marketing vere entrusted solely with a view to secure 
the highest price of coffee to the grower ; but rather 
such powers were conceived in the interests of the 
public as a whole. This power to sell vested in the 
Board is for achieving the objects of the Act, that of 
putting the industry on a sound footing by regulating 
the sale of coffee and not a mere power conferring 
private rights. The power cf marketing conferred 
under S. 20 can be exercised in any manner which an 
owner can exercise but at the same time its exercise in 
each individual case should subserve to the principles 
behind the enactment. In other words, the authority 
to market coffee being statutory, it must be exercised 
in conformity with and be regulated by the terms of 
the statute. On the one hand the Board having been 
given powers of entering into contracts, there could 
be no restriction on its rights to enter into any con¬ 
tract in the way it pleases except where the statute 
either expressly or by clear implication, limits the 
power. But the Board itself having been constituted 
for a specific purpose, another principle will come 
into play, namely, its contracts cannot be made on 
considerations extraneous to the purpose, of its 
constitution. 

In the absence of inles under S. 48 (2) (1), the 
mode of exercising the power has not been defined. 
There being no rules, the conditions and rule, as to 
acceptance of offers will be entirely left within the 
discretion of the Board. But where there is an excess 
or abuse of the power in the matter of exercise of 
such discretion, it will undoubtedly be open to the 
aggrieved party to obtain relief in Court. 

Although the acceptance of the highest bid at an 
auction will be the normal rule, a departure from that 
rule where circumstances call for it and where it is 
done bona fide and on considerations germane to the 
purpose for which the Board is created, cannot be 
regarded as ultra vires. In other words where in. 
selecting the lower bid the Coffee Board is actuated 
by relevant considerations with a view’ to maintain a 
balance between its duty to the grower and to the 
consumer the discretion exercised could not be 
challenged. 

The object of the power to market conferred on the 
authority being sufficiently defined by the purposes of 
the Act and there being sufficient safeguards against 
its misuse (e.g.) by the control by the Board, Govern¬ 
ment, etc., it cannot be held that the power of impos¬ 
ing a condition like not being obliged to accept the 
highest bid vests any arbitrary power in the autho¬ 
rity. A power to accept lower bids would not con¬ 
travene Art. 14 of the Constitution. 

Coffee sales are regulated by a system under which 
registered dealers alone are allowed to bid and the 
bids are not received openly so as to afford an oppor¬ 
tunity to the bidders to raise their bids after knowing 
what another had bid. Under the closed bid system 
prevailing in such sales one bidder can know his 
competitor’s bid only after the bids are tabulated. 
Further the auction sales are subject to conditions 
whereby the seller has the liberty of choosing the 
bids as in a case of sale by tender. 

When there is an express stipulation in the notice 
of sale of coffee that the seller is not bound to accept 


COFFEE ACT (7 of 1942), S. 26 


680 

flny or the highest bid that vests a choice in the seller 
to accept any bid, and the principle of lapsing of 
bids in open auctions cannot apply to such a case. 

The pool auction conducted in this case is neither 
sale by inviting tenders nor a public auction with a 
stipulation to accept the highest bid. It partakes the 
character of both. The question of availability of 
any bid in such an auction for acceptance by the 
seller has to be decided only on the terms and condi¬ 
tions of sale and not by any implied presumption as 
to lapsing of bids. It would follow that the accep¬ 
tance of the bids by the Chief Coffee Marketing Offi¬ 
cer on 8-10-1952 was valid in all the cases whether 
such acceptances were in relation to higher or lower 
bids. ILR (1964) Mad 249 : (1964) 2 Mad L J 403 : 
AIR 1965 Mad 14 (20, 21, 22, 23, 24, 25, 27) (Pt C) 
(Prs 14, 15, 18, 19, 21, 24, 29, 33, 37, 43, 44) (DB). 

SECTION 26 

■—S. 26—Power of Coffee Board to sell coffee in 
pool auctions-See Ibid, S. 25. AIR 1965 Mad 14 

(DB). 

SECTION 32-A 

*-Ss. 32-A, 25, 26, 34, 47, 48—Power of Coffee 

Board to sell coffee in pool auctioas — Scope 
and object of—Power to accept lower bid in pre¬ 
ference to highest bid—Not ultra vires—Constitution 
of India, Art. 14 —Sale of Goods Act (1930), S. 84 (2). 
See Ibid, S. 25. AIR 1965 Mad 14 (DB). 

SECTION 34 

-Ss. 34, 32-A, 25, 26, 47, 48—Coffee sales—Regis¬ 
tered dealers alone are allowed to bid. See ibid, 
S. 25. AIR 1965 Mad 14 (DB). 

SECTION 47 

-Ss. 47, 25,26, 32- A, 34, 48-Power of Coffee 

Board to sell coffee in pool auctions—Scope and 
object of—Power to accept lower bid in preference 
to highest bid —Not ultra vires—Constitution of 
India, Art 14—Sale of (mods Act (1930), S. 64 (2). 
See Ibid, S. 25. AIR 1965 Mad 14 (DB). 

SECTION 48 

—Ss. 48, 25, 26, 34, 47, 32-A —Power of Coffee 
Board to sell Coffee in paol auctions—Scope and 
object of—Power to accept lower bid in preference 
to highest bid — Not ultra vires — Constitution of 
India, Art. 14—Sale of Goods Act (1930), S. 64 

(2). See Ibid, S. 25. AIR 1965 Mad 14 (DB). 

--S. 48—Coffee Board Office Manual, Vol. II. 

Item 9, Yol. I. Part II, Para. 57—Secretary of Board 
has power to sign and verify writ petition in labour 
dispute—Constitution of India, Art. 226. 

Para 57 of Part II of Vol. I of Coffee Board Manual, 
is a special provision, delegating to the Secretariat of 
the Board the authority to deal witli all matters relat¬ 
ing to employer-employee relationship and indus¬ 
trial disputes, and where the subject-matter of the 
writ petition is one which relates to an industrial 
dispute and the relations between the Board and its 
employees, the Secretary of the Board has full and 
complete authority to act in that matter and to 
present a writ petition to the High Court. 

Writ petition cannot be regarded as legal proceed¬ 
ing on a matter relating to “Marketing or Propa¬ 
ganda Department” within the meaning of Vol. II, 
Item 9 of the Manual even though the employee 
concerned belonged to Propaganda Department of 
the Board. (1962) Mys L J (Sup) 344 (DB). 

-S. 4S (2) (xv)-Rules under—Coffee Rules (1955), 

R. 31 (5)—Rule 31 (5) providing for penalties to be 
imposed on permanent officers arid servants of Coffee 
Board and procedure to be followed—Removal and 
dismissal are two of the punishments—Rule 31 (5) is 


not complete and comprehensive code making it? 
impossible for Board to dispense wdth services of 
employees in any other manner—Common law power 
of making retrenchment, by reasonable notice is not 
affected—The only limitation on that right is one 
imposed by Ss. 25-F and 25-H of Industrial Dis¬ 
putes Act—Retrenchment is not punishment. (1957) 2 
All L R 129, AIR 1958 SC 1012 Rel. on. (1962) 
Mys L J (Supp) 344 (DB). 

COFFEE BOARD OFFICE MANUAL 

~-Vol. I, Part II, Para 57—Coffee Act (1942), S. 48 
Coffee Board Office Manual Vol. II, Item 9, Vol. I, 
Part II, Para 57—Secretary of Board has power to 
sign and verify writ petition in labour disputes— 
Constitution of India. Art. 220. See Coffee Act (1942)* 
S. 48. (1962) Mys L J (Sup) 344 (DB). 

-Vol. II, Item 9—Coffee Act (1942), S. 48-Coffee 

Board Office Manual, Vol. II Item 9, Vol. 1, Part II, 
Para. 57—Secretary of Board has power to sign and 
verify writ petition in labour dispute—Constilution- 
of India, Art. 228-See Coffee Act (1942), S. 48. 
(1962) Mys L J (Sup) 344 (DB). 

COFFEE RULES (1955) 

RULE 31 

— R- 31 (5) - Coffee Act (1942), S. 48 (2) (xv) - 
Rules under — Coffee Rules (1955) R. 31 (5)—Rule 
31 (5) providing for penalties to be imposed on 
permanent officers and servants of Coffee Board and 
procedure to be followed—Removal and dismissal 
are two of the punishments—R. 31 (5) is not com¬ 
plete and comprehensive Code making it impossible 
for Board to dispense with services of employees in 
any other manner—Common law power of making 
j-. * . ^ ni en t, b^ reasonable notice is not affected— 
The only limitation on that right is one imposed by 
Ss. 25 1 and 25-H of Industrial Disputes Act—Re¬ 
trenchment is not punishment. See Coffee Act (1942) ; - 
S. 48 (2) (xv). 1962 Mys L J (Supp) 344 (DB). 

COGNIZABLE CASES 
See Criminal P. C., Ss. 4 (1) (f) and 156. 

COGNIZABLE OFFENCE 

See Criminal P. C. (189S), Ss. 4 (1) (1), 154. 

-Prevention of. 

See Criminal P. C., S. 149. 

-Information relating to. 

See Criminal P. C„ S. 154. 

-Taking cognizance of offence. 

See’Criminal P. C., Ss. 190, 193, 194, 195, 190, 197 ; > 
198, 199 and 476. 

COHABITATION 

See (1) Contract Act (1872), S. 23. 

(2) Divorce Act (1809), Ss. 10. 

(3) Evidence Act (1872), S. 112. 

(4) Hindu Marriage Act (1955), Ss. 10, 15* 

(5) Mohammadan Law—Marriage. 

(0) Penal Code (I860), Ss. 493-498. 

(7) Special Marriage Act (1954), Ss. 22, 23. 

CO-HEIRS 

See (1) Civil P. C. (1008), S. 50, O. 21, R. 15. 

(2) Contract Act (1872), Ss. 43, 45. 

(3) Hindu Succession Act (1950), Ss. 8, 10, 11, L* 

(4) Muhammadan Law—Succession. 

-Discharge by. 

See Limitation Act (1908), S. 7. 


CO-HEIRS — Possession of 
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—Possession of. 

See Limitation Act (1908), Arts. 142 and 144. 

COIN 

See (1) Coinage Act (1900). 

(2) Foreign Exchange Regulation Act (1947), 

S 8 

(3) Penal Code (1860), Ss. 231, 240, 243. 

(4) Sea Customs Act (1878), S. 18. 

— Attachment of. 

See Civil P. C. (1908), O. 21, R. 56. 

—Duty of Reserve Bank. 

See Reserve Bank of India Act (1934), Ss. 38, 39. 

COINAGE ACT (3 of 1906) 

SECTION 13 

®-Ss. 13, 14 (as amended hy Act 31 of 1055) — 

Conversion of old coinage into new coinage—Method 
Tax lo he levied at rate ol 1 anna in rupee — 
Conversion into naye paLe — It should he absolutely 
equivalent to one-sixteenth of 100 naye paise — U. P. 
Sales Tax Act. AIR 1903 SC 589, Disting. Amrit 
Banaspati Co. Ltd. v. State of U. P„ (1965) 1 I T 1 
S93 : (1965) 1 S C J 639 : (19 64) 8 S C R 313 : I L R 
(1965) 1 All 807 : 1965 All L J 1 : 3965 B L J R 54 : 

STC 93 : (1965) 1 S C W R 111: AIR 
1965 SC 560 (062,563, 564, 565) (Prs6, 7,8,9,12,16). 

SECTION 14 

® 8. 14 Conversion of old coinage into new 

coinage - Method of. See Ibid, S. 13. AIR 3965 S C 

560. 

-S. 14 (as introduced by Act 31 of 1955) — Com- 

pany publishing new schedule of tram fares in naye 
paise — If infringement of provisions of Coinage Act. 

>■ ? UUa Tramways Act (1 ol 1880), S. 9. AIR 

1900 Cal 39 G. 

COIR INDUSTRY ACT (45 of 1953) 

SECTION 26 

SasA*L"vK ty U0 '" r ' 1S - “■ 20111 <*>■ 22 

Th- is no provision in the Act which excludes or 
prohibits the application of the quantitative test in 
making rulesmor registration of exporters or for issu¬ 
ing licences for expoit trade. In fact the Act has deli- 

vh ■}* t0 the n,l f‘ maki,| g authorily to frame 
rules which it may regard as appropriate lor regulat¬ 
ing the trade T he validity of the rules can be suc¬ 
cessfully challenged only if it is shown that they are 
inconsistent with the provisions of the Act or that 
they have been made in excess oflhepowersconfer- 
red on he rule-making authority by S. 26 of the Act. 

r. v. binvarajan v. Union of India, 1959 S C I 48i . 

I^CalLjSUia^, Supp (j[) S C R 779 :^AIR 
1959 S C 5o6 (5o8, 5o9) (Pt A) (Pr 5). 

CO-LESSOR 

See T. P. Act (1882), S. 108. 

COLLATERAL AGREEMENT 

See (1) Contract Act (1872), Ss. 30 and 62 

(2) Evidence Act (1872), Ss. 92 and 96 

(3) Registration Act (1908), S. 49. 

COLLATERAL TRANSACTION 

—Registration. 

See Registration Act (1908), S. 49. 

COLLECTION CHARGES 
See Contract Act (1872), S. 219. 


COLLIERY CONTROL ORDER (1945) 

-Assessee doing business of supply of coal giving 

monopoly to another company owning collieries — 
Coal supplied from collieries to State power houses 
at controlled rate-Transactions held not sale—Even 
if sale it was in course of inter-State trade—Imposition 
of tax not validated under Sales Tax ValidationAct— 
Assessment being composite must fail in toto. See 
Sales Tax — Rajasthan Sales Tax Act (29 of 1954), 
S. 2 (o). 1905 Raj L W 258. 

CLAUSE 1 

“ Cl. 1—Order continues still to exist* 

The Essential Supplies Act, 194G, was a valid Act; 
there was no time lag between the expiry of the De¬ 
fence of India Rules and the promulgation of the Act. 
Hence, the Colliery Control Order, 1945, continues 
to be effective and all legal actions for the violation 
of it are valid. AIR 1956 Cai 170 (177) (Pr 4). 

CLAUSE 4 

-Cls. 4 and 5—Order under, fixing control price_ 

Prohibition to sell coal at different price—Contro) 
price is both maximum and minimum — Defence of 
India Rules (1939), R. 81 — Colliery Control Order 
(1945), under R. 81 (2b 

In fixing control price of coal under Cls. 4 and 5 of 
the Colliery Control Order, 1945, Government cannot 
be said io have fixed any ceiling or maximum price. 
When a colliery owner was not permitted to sell coal 
at a price different from the fixed or controlled price, 
all prices maximum and minimum are covered by the 
order. 4 he controlled rate is both the maximum and 
minimum. (’6*3) 67 Cal W N 138* 

CLAUSE 8 

* Cls. 8 and 10-A—Applicability — Supply of hard 
coke by plaintiff to Military Department of Govern¬ 
ment of India — Supply rejected as being not upto 
specification — Direction as to its disposal given by 
Deputy Coal Commissioner. See Contract Act (1872), 

S. 70. AIR 1959 Pat 347 (DR). 

CLAUSE 10-A 

Cl. 10-A — Supply of hard coke by plaintiff to 
Military Department of Government of India — Sup¬ 
ply rejected as being not up to specification — Direc¬ 
tion as to its disposal given by Deputy Coal Commis¬ 
sioner — suit by plaintiff to recover price is governed 
not by S. 70, Contract Act. but by Cls. 8 and 10-A 
Colliery Control Order, 1945 — Frame of suit — Suit- 
brought against Union oflndia is not competent — 

(C ivil P. C. (1908), S. 79) — (Constitution of India, 
Art. 300). See Contract Act (1872), S. 70. AIR 1959 
Pat 347. 

CLAUSE 12-B 

——Cl. 12-B—Applicability—Permit Issued to Muni¬ 
cipality — Municipality handing over permit to con¬ 
tractor and taking delivery of coal through him—If 
transfer or diversion. 

The mere fact that instead of taking delivery itself 
(that is the municipality — the permit holder) the 
contractor was authorised by the Municipality to take 
delivery of the coal and utilise the same in brick 
manufacture, for supply to the municipality does not 
amount to a deviation or transfer of coal as contem¬ 
plated in Cl. 12-B of the Colliery Control Order 
1 here is no question of any transfer or diversion of 
coal in the instant case, because the coal is going to 
be utilised for the purpose of the municipalitv itself 
(’60) 64 Cal W N 231. ' 

CLAUSE 12- E 

- Cl. 12-E—Word "Supply”—Meaning of—Opera¬ 
tion of tax — Supply of coal to State power-houses — 
Assessee acting as agent ol the colliery under Cl 12-E 


082 


COLLISION 


°f Colliery Control Order — Price paid by State to 
collieries of other State — Assessee receiving only 
brokerage — Order assessing tax on price of coal held 
megal and quashed accordingly. See Sales Tax — 
Rajasthan Sales Tax Act (29 of 1954), S. 2 (f). 1961 
Raj L W 420. 

COLLISION 

See Tort—Negligence. 

COLLUSION 

See (1) Divorce Act (1809), Ss. 10, IS, 14. 

(2) Hindu Marriage Act (1955), S. 23. 

(3) Presidency Towns Insolvency Act (1909), 

S. 55 

(4) Provincial Insolvency Act (1920), S, 53. 

(5) T. P. Act (1882), S. 53. 

COLONIZATION OF GOVERNMENT LANDS 

(PUNJAB) ACT (5 of 1912) 

SECTION 10 

-—S. 10 (2) — Disputed lands vesting in Municipal 
Committee under S. 50, Municipal Act — Government 
without resuming land issuing notification under sec¬ 
tion, proposing to sell land — Held, Government is 
not entitled to sell land by public auction so long as it 
vests in Municipal Committee—Municipalities—Pun¬ 
jab Municipal Act (3 of 1911), S. 50. (’65) 67 Pun 
L R 317. 

COLOURABLE EXERCISE OF POWER 

See (1) Constitution of India, Arts. 32 and 220. 

(2) Land Acquisition Act (1894), Ss. 5-A, 17 (1). 

COLOURABLE IMITATION 

See (1) Copyright Act (1914), Sch. 1, Ss. 2, 7. 

(2) Copyright Act (1957), Ss 2, 51, 55. 

(3) Penal Code (1800), Ss. 482, 489. 

V4) Trade and Merchandise Marks Act (1958), 
Ss. 2 (f), 70,77,83. 

COLOURABLE LEGISLATION 

See Constitution of India, Art. 240. 

COLOURABLE TRANSACTION 

See (1) Companies Act (1950), S. 531. 

(2) Penal Code (I860), Ss. 423 and 424. 

(3) Presidency Towns Insolvency Act (1909), 

S. 55. 

(4) Provincial Insolvency Act (1920), S. 53 

(5) T. P. Act (1882), S. 53. 

COMITY OF NATIONS 

See Constitution of India, Art. 51 — International 
Law. 

COMMENCEMENT 

— Of Act or Regulation. 

See General Clauses Act (1897), S. 3 (13). 

—Of time. 

See General Clauses Act (1897), S. 9. 

COMMENSALITY 

See Hindu Law—Joint family — Partition. 

COMMERCIAL DOCUMENTS 

See (1) Banker’s Books Evidence Act (1891). 

(2) Commercial Documents Evidence Act (1939). 

(3) Evidence Act (1872), S. 32. 

COMMERCIAL DOCUMENTS EVIDENCE 

ACT (30 of 1939) 

SECTION 2 

Ss. 2 and 3—Report of Court of Enquiry appoint¬ 
ed under R. 75 of Indian Aircraft Rules — Report — 
Admissibility—See Evidence Act (1872), S. 35. AIR 
1965 Cal 252 (DB). 


SECTION 3 

S. 3 (b), Sch. Pt. H, Item 21— Copy of balance 
sheet from Registrar’s office—Admissibility. 

Under S. 3 (b) read with the Schedule Part II, item 
No. 21, Court can presume that the balance sheet, 
copy of which is obtained from the office of the 
Registrar of Companies, has been duly made and that 
the statements contained therein are accurate. Such a 

copy is therefore admissible in evidence without any 
further proof. 

The presumption under S. 3 (b), however is not 
compulsory as in the case of S. 3(a) of the Act; it is 
discretionary with the Court. Kashinath Sankarappa, 
Wani v. New Akot Cotton Ginning and Pressing Co. 

( Jr 958 L S CJ 748 : 1958 Jab L J 362 : (1958) 2 Andh 
W R (SC) 103 : 1959 S C A 211: 1958 SCR 13311 

(1958) 2 M L J (SC) 103 : AIR 1958 S C 437 (440) 
(PtB) (Prsll, 13). 


S. 3, Part II, Item 20—Applicability and scope. 

Where the letters do not relate to the quality, size, 
weight or valuation of any goods, count of yarn or 
percentage of moisture in yarn or other goods, but 
give the opinion as to whether the yarn examined by 
them should be classified under one item or another 
°u * n Second Schedule relating to Exports, 

the contention that the statement in them have been 
proved under S. 3 read with Part II and Item 20 of 
Part II cannot be accepted. (’61) 65 Cal W N 1200. 


SCHEDULE, PART II, ITEM 21 

•-Sch. Pt. II, Item 21 — Copy of balance sheet 

from Registrar’s office — Admissibility. See Ibid, S. 9 
(b). AIR 1958 S C 437. 

COMMISSION 

See (1) Civil P. C. (1908), O. 20, Rr. 13, 14. 

(2) Commissions of Inquiry Act (1952). 

(3) Contract Act (1872), S. 219. 

—Accounts, commission for examination of 
See Civil P. C. (1908), O. 20, R. 11. 

—Court, commission to 
See Civil P. C. (1908), O. 20, R. 4. 

—Evidence taken on 
See Civil P. C. (1908), O. 20, Rr. 1, 4, 5, 8. 

—Examination of witness, on commission 
See Civil P. C. (1908), O. 20, Rr. 1, 2,10,17. 

—Examination of witness on commission in criminal 
trial 

See Criminal P. C. (1898), S. 503. 

—Local investigation, commission for 
See Civil P. C. (1908), O. 18, R. 18; O. 20, Rr. 9, 10. 

—Partition, commission to make 
See Civil P. C. (1908), O. 20, Rr. 13, 14. 

—Principal and agent 

See Contract Act (1872), S. 219. 

—To whom may be issued and when 

See Civil P. C. (1908), O. 20, R. 11. 

—Trustees, commission to 
See Trusts Act (1882), Ss. 32 and 33. 

COMMISSION AGENT 
See Contract Act (1872), Ss. 182, 219. 

COMMISSIONER 

See Civil P. C. (1908), O. 20, Ur. 13, 14,15,18. 

—Examination of 

See Civil P. C. (1908), O. 20, R. 10. 

^“Fccs of 

See Civil P. C. (1908), O. 20, R. 15. 



COMMISSIONER —Powers of 


—Powers of 

See Civil P. C. (1908), O. 20, Rr. 11, 16. 

—Report of 

See Civil P. C. (1908), O. 19, R. 2. 

COMMISSION FOR EXAMIN ATION OF 

WITNESS 

See (1) Civil P. C. (1908), O 20. 

(2) Criminal P. C. (1898), S. 503. 

COMMISSION OF OFFENCE 

See Penal Code (I860), S. 40. 

—Information as to 

See (1) Criminal P. C. (1898), Ss. 154, 155. 

(2) Evidence Act (1872), S. 125. 

COMMISSIONS OF INQUIRY ACT 

(60 ol 1952) 

SECTION 3 

• ~S. 3(1)— Definite matter of public importance 

Wbat is Notification dated 11th December, 
1956, if ultra vires. 

There is no warrant for the proposition that a defi¬ 
nite matter of public importance, contemplated by 
S. o must necessarily mean only some matter involv¬ 
ing the public benefit or advantage in the abstract, 
e.g.. public health, sanitation or the like or some 
puolic evil or prejudice, e. g., floods, famine or pestil¬ 
ence oi the like. The conduct o{ an individual person 
or company or a group of individuals may so preju¬ 
dicially allect or threaten to affect the public weli 
being as to make such conduct a definite matter of 
nuohc importance urgently calling for a full inquiry. 
Resides S. 3 itself authorises the appropriate Govern¬ 
ment to appoint a Commission of Inquiry not only 
*or the purpose of making an inquiry into a definite 
matter of public importance but also for the purpose 
or performing such functions as may be specified in 
n dedication. 1 herefore, the notification, dated 
11th December, 1950 appointing a Commission of 
Inquiry for investigation of certain matters relating 
to certain companies was well within the powers con¬ 
ferred on the appropriate Government by S. 3 of the 

o a £? Ualmia v * Justice S. R. Tendolkar, 

I9oS SC A / o4; (1959) SC J147: (1959) 1 Andh \V R 

0959) 1 Mad I, j (SC) 67: 61 Rom L R 192: 

).)o9 v C R 2/9 : AIR 1953 S C 53S (543, 544) (I J t A) 
u r tj) • 

®. 3.3 Validity (Constitution of India, Art. 246, 

List 1, Entry 94 and List 3, Entry 45). 

It was contended that S. 3 of the Act was ultra vires 
wie Constitution and that the notification amounted 
to a clear usurpation of judicial powers. 

Held, (i) that neither the Parliament nor the Govern¬ 
ment has itself undertaken to hold any enquiry. Since 
y ie Commission was merely to investigate and record 
its findings and recommendations without having any 
power to enforce them, the inquiry or report could 
not be looked upon as a judicial inquiry in the sense 
ol its being an exercise of judicial function properly 
so called and consequently the question of usurpa- 
i.o n . by 1 arliament or the Government of the powers 
ot the judicial organs of the Union of India could not 
arise on the facts of this case. 

(ii) that only that portion of the last part of Cl. (10) 
which called upon the Commission of Inquiry to 
make recommendations about the action to betaken 
‘as and by way of securing redress or punishment’ 
clearly went outside the scope of the Act and such 
provision was not covered by the two legislative 
entries, viz., List 1, entry 94 and List 3, entry 45 and 
should therefore be deleted. So deleted the latter 


688 

portion of Cl. (10) would read 'and the action which 
in the opinion of the Commission should be taken 
.act as a preventive in future cases.* 

(iii) that the offending words were seveTable and 
the efficacy of the notification was in no way affected 
by the deletion of the offending words mentioned 
above. Rama Krishna Dalmia v. Justice S. R. Tendol- 

A 7 V 1: (1959) SC J 147: (1059) 1 Andh 
^11 (SC) 61 : (1950) I Mad L J (SC) 67: 61 Bom LR 
192 : 1959 S C K 279 : AIR 1958 S C 5.38 (544 545) 
(Pt B) tFr 6). ’ ; 

®-S- 3 — Validity — If violates Art. J4 of th« 

Constitution — (Constitution of India, Art. 14). 

On a proper construction of S. 3 the functions the 

performance of which is contemplated must be such 
as ancillary to and in aid of the inquiry itself and 
cannot be read as a function independent or uncon¬ 
nected with such inquiry. Section 3 indicates that the 
appropriate Government can appoint a commission 
of inquiry' only for the purpose of making an inquiry 
into any definite matter of public importance and 
into no other matter. The Legislature must leave the 
duty of taking the necessary action to the appropriate 
Government. This delegation of authority however, 
is not unguided or uncontrolled, for the discretion 
given to the appropriate Government to set up a 
commission of inquiry must be guided by the policy 
laid down, namely, that the executive action of setting 
up a commission of inquiry must conform to the 
condition of the section, that is to say, that there 
must exist a definite matter of public imoortance into 
which an inquiry is, in the opinion of the appropriate 
Government, necessary or is required bv a resolution 

in that behalf passed by the House of the People or 
the Legislative Assembly of {he State. Iiam Krishna 
Dal.nia v. Justice S. R. Tendolkar, 1958 S C A 754 “ 
(1959) S C J i47:(1959) 1 Andh W R (SC) 67; (1959> 

1 Mad L J (SC) 67 : 61 Bom L R 192 : 1959 SCR 
2/9 : AIR 1953 S C 538 (549, 550) (Pt E) (Pr 13). 

• ~“S. 3(1) Notification under, dated 11th De¬ 
cember, 1956 by Central Government appointing 
Inquiry Commission — Validity—If violates Art. 14 
(Constitution of India, Art. 14). 

The Notification dated 11-12-50 issued by the 
Geiitral Government in exercise of its powers under 

a i rn ,ons I n 9 u iry Act does not violate 
Art. 14 of the Constitution. The notification cannot 
be struck down for the absence of a definite matter 
of public importance calling for an inquiry. 

Parliament having left the selective application of 
the Act to the discretion of the appropriate Govern¬ 
ment, the latter must of necessity take its decision on 

the material available to it and the opinion it forms 

thereon. In matters of this kind the appropriate Go v 
eminent is the best judge of the reliability of its 
source ol information and if it acts in good faith on 

the materials brought to its notice and comes to the 
conclusion that the affairs constitute a definite matter 
ot public importance calling for an inquiry with a 
view to devise measures for preventing the recurrence 
of such evil, the Supreme Court, not being in posses, 
sion of all the facts, will be slow to adjudge the exe¬ 
cutive action to De bad and illegal. b ^ 

There can l>e no objection to the matters brought 
to the notice ol the Court by affidavit being taken 
into consideration along with the matters specified in 
the notiucdtion in order to ascertain whether there 
was any valid basis for treating the petitioners and 
their companies as a class by themselves ATR 
S C 246 and AIR 1957 S C 397; Rel. on 56 

The facts disclosed on the face of the notification 

I n U a , ° rd ..yhcierit support to the presumption of 
constitutionality of the notification. There being thus 
a presumption of validity in favour of the Act and 
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^he notification, it is for the petitioners to allege and 
prove beyond doubt that other persons or companies 
similarly situate have been left out and. the petitioners 
and their companies have been singled out for 
discriminatory and hostile treatment. Ram Krishna 

Dalmia v. Justice S. R. Tendolkar, 1958 S C A 754 : 

(1959) S C j 147:(i959) 1 Andh W R (SC) 67:(1959) 
1 Mad L J (S C) 67 : 61 Bom L R 192 : 1959 SCR 
279 : AIR 195S S C 538 (550, 551, 552, 553) (Pt G) 
(Prs 14, 15, 16, 17, 18). 


3 — Notification not fixing time for sub¬ 
mitting report by Enquiry Commission-Subsequent 
notification fixing time - Sufficiency. 

The contention that the original notification was 
defective in that it did not fix the time within which 
the Commission was to complete its report and that a 
subsequent notification fixing a time could not cure 
that defect has no substance. The third notification 
amended the original notification by fixing a time. 
There was nothing to prevent the Government from 
issuing a fresh notification appointing a Commission 
and bxing a time. In any case the amending notifica¬ 
tion taken together with the original notification may 
be read as a fresh notification within the meaning of 
S. 3 of the Act, operative at least irorn the date of the 
later notification. Ram Krishna Dalmia v. Justices. P. 
Tendolkar, 1958 S C A 754 : (1959) S C J 147: (1959) 
I Andh W R (S C) 67 : (1959) 1 Mad L ] (SC) 67 : 61 
Bom L R 192 : 1959 SCR 279 : AIR 1958 S C 538 
(553, 554) (Ft H) (Pr 20). 


®-S. 3 —Notification dated lllh December, 1956 

— If bad on ground of delegation of essential legis¬ 
lative functions—(Constitution ol Indie, Art v 245). 

The notification dated 11th December, 1950 is not 
bad on ground ;of delegation of essential legislative 
function. Assuming that cnere is delegation of legis¬ 
lative function, the Aci: having laid down its policy, 
such delegation of power, if any, is not vitiated at all; 
for the legislation by the delegatee will have to 
conform to the policy so laid down by the Act. Ram 
Krishna Dalrnia v. fustice S. R. Tendolkar, 1958 
S C A 754 : (1959) S C f 147 : (1959) 1 Andh W R 
(S C) 67 : (1959) 1 Mad L J (S C) 67 : 61 Bom L R 
192 : 1959 SCR 279 : AIR IS5S S C 538 (554) (Ft I) 
(Pr 21). 


-S. 3 (1)—‘Definite matter of public importance.’ 

Wid espread mismanagement of public endowments 
dedicated to religious and charitable purposes and 
the eradication ol that evil are a definite matter of 
public importance, within the meaning of that ex¬ 
pression in S. 3 of the Act. The section does not re¬ 
quire that the institutions whose aliairs should be 
investigated, should be named in the notification 
before an inquiry could be ordered into a definite 
matter of public importance. The section speaks only 
of a definite matter and not of particulars or instances 
of such matter. The duty of ascertaining the insti¬ 
tutions in which there is mismanagement, is cast on 
the Special Officer and it is for him to inquire into 
the aliairs of such institutions and make the neces¬ 
sary recommendations to the Government. 1959 Andh 
L T 235 : (1959) 1 Andh YV R 258 : JLR (1959) A P 
67 : AIR 1959 Andh Pra 148 (151) (Pt A) (Pr 13) 
(DB). 

-S. 3 (1) — Jurisdiction of Special Officer-Preli¬ 
minary inquiry not necessary. 

The Special Officer acting under 3. 3 need not hold 
a preliminary inquiry as to whether the Mutt, the 
object of his enquiry, is a public religious institution 
before proceeding lo act under the notifications issued 
by the Government under that section. Neither S. 3 
of the Act nor the notifications contemplate such a 
preliminary investigation by the Special Officer. 
Where the Olficer is acting on information which 


more than ‘prima facie’ shows that the Mutt is a 
public Mutt, and he has also information that the 
affairs of the Mutt are being grossly mismanaged by 
the ‘mahant 5 , he is quite justified in oroceeding with 
the inquiry. 1959 Andh L T 235:(1959) 1 Andh W R 

258 : ILR (1959) A P 67 : AIR 1959 Andh Pra 148 
(151,152) (Pt 15! (Pr 1G) (DB). 

S. 3—Time not fixed in notification — Effect — 

Commission of Inquiry cannot function till defect is 
removed. 

Section 3 of the Act lays down that the notification 
appointing a Commission of Inquiry should specify 
the functions and the time within which those func¬ 
tions should be performed, and the Commission 
shaM make the inquiry and perform the functions 
accordingly. If the notification does not fix the time 
within which the commission is to complete the in¬ 
quiry and make its report, the notification is defec¬ 
tive. (AIR 1958 S C 538 : 1959 S C ) 147 : (1959) 1 
Mad L J (S C) 07 ; (1959) 1 Andh W R(SC) 67, Rel. 
on.) 1959 Andh L T 235 : (1959) I Andh YV R 258- : 
ILR (1959) A P 67 : AIR 1959 Andh Pra 148 (153) 
(Pt D) (Prs 21, 22) (DB). 

S. 3 Court — Meaning of — Commission of 
Inquiiy is not Court. See Contempt of Courts Act 
(1952), S. 3. 1954 Cr L J.360:AIR 1954 Nag 71 (DB). 

S. 3 — “Plea of ultra vires” — Appointment of 
judge challenged—Burden of proof. 

Where a party challenges an appointment of a 
Judge of the High Court on the Commission of In* 
quiry as being ultra vires, it is for it to show a provi¬ 
sion of law which inhibits it. ILR (1954) Nag 1:1954 
Cr L J 366 : 1954 Nag L J 245 : AIR 1954 Nag 71 
(74) (Pt A) (Pr 6) (DB). 

S. 3—Nature and function of Commission. 

1 he Commission governed bv the Commission of 
Inquiry Act, 1952, is appointed by the State Govern¬ 
ment “for the inlormation of its own mind”, in order 
that it should not act, in exercise of its executive 
power, “otherwise than in accoidance with the dic¬ 
tates of justice and equity” in ordering a depart¬ 
mental enquiry against its officers. It is, therefore, a 
fact finding body meant only to instruct the mind of 
the C Government without producing anv document of 
a judicial nature. 32 Cal 1 (P C), Foil. I L R (1954/ 
Nag 1 : 1954 Cr L I 366 : 1954 Nag L J 245 : A I R 
1954 Nag 71 (75, 76) (Pc D) (Pr 12) (DB). 

-S. 3 — Nature of proceedings — Solicitor and 

secretary attached to Commission—Bias no disquali¬ 
fication. 

The proceedings before a Commission not being of 
a judicial or quasi-judicial nature, even if there is any 
bias or interest so far as the solicitor and the secretary 
attached to the Commission are concerned, thev are 
not disqualified from being associated with the Com¬ 
mission. ILR (I960) 1 Punj 416 : AIR I960 punj Sb 
(95) (Pt D) (Pr 1G) (DB). 

SECTION 4 

-5s. 4, 5 (I) and :5 (2) — Commission’s powers 

in asking for production of documents Privilege 
under S. 123, Evidence Act, claim of. See Jammuc" 
Kashmir Commissions of Inquiry Act (32 o» lJo^fi 
S. 4. 1965 (2) Cr L J 212 : AIK 1965 J & K 75. 

-S. 4 and S. 5 (4), (5)- Scope of — Commission is 

civil Court for limited purposes. 

Section 4 only clothes the Commission with 
powers of a civil Court but does not confer on i _ 
status of a Court. It is only under sub-s. ( '.°L ' 7 
that the Commission is deemed to be a civi 
and sub-s. (5) imparts to the proceeding before 
character of a judicial proceeding. However, tnese 
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provisions only create a fiction which cannot extend 
bevond the purpose for which it is created. AIR 1940 
P C 167, Rel. on. I L R (1954) Nag 1 : 1954 Cr L J 
366 i 1954 Nag L J 245 : A I R 1954 Nag 71 (74) 
(Pt B) (Pr 8) (DB). 

-Ss. 4 and 5 (4) and (5)—Commission—If Court- 

Applicability of Civil P. C. and Evidence Act—(Evi¬ 
dence Act (1872), S. 1). 

A Commission appointed under the Act, to which 
provisions of sub-ss. (2) to (5) of S. 5 have been 
applied, is a fact-finding body meant only ‘to instruct 
the mind of the Government without producing any 
documents of a judicial nature'. It is neither a Civil 
Court nor are its proceedings judicial nor do the 
provisions of the Code of Civil Procedure or of the 
Evidence Act apply to its proceedings. The Commis¬ 
sion is neither a quasi judicial Tribunal nor does it 
exercise powers of such a tribunal, nor are its pro¬ 
ceedings quasi-judicial. ILR (1960) 1 Punj 416 : AIR 
I960 Pun] 86 (94) (Pt A) (Pr 13) (DB). 


-S. 4 — Procedure regarding inspection of docu¬ 
ments. 

Held, that the procedure indicated by the Com¬ 
mission, namely, that at later stages any documents 
Tiat would be sought to be used against the peti¬ 
tioner.- or would l)e considered material would be 
shown to those interested to prepare their defences 
"was quite just and it was not for the High Court to 
dreiue under Arts. 226 and 227 of the Constitution at 
what particular stage or stages and what particular 
documents Tiould lie shown to the petitioners and 
* hat the claim of the petitioners fora general and 
moving discovery was not sustainable even if the Civil 
P. C. were to apply. I L R (1960) 1 Punj 418 : A I R 
I960 Punj 86 (94) (Pt B) (Pr 14) (DC). 


SECTION 5 

-S. 5 (3) —Constitutional validity. See Constitutor 

of India, Art. 25. AIR 1959 A»dh fra 148 (DB). 

-S. 5 (4)—Scope — Commission is civil Court foi 

limited purpose. See Ibid, S. 4. 1954 Cri L j 366 
AIR 1954 Nag 71 (DB). 

5 (4)—Construction — Commission how far i 
civil Court. 

It would not be correct to contend that the expres¬ 
sion, ‘‘the Commission shall be deemed to be a civi 
Court” occurring in S. 5 (4), is full and complete ir 
itself and what follows it onlv denotes the limitatior 
on the full Hedged status and powers of a civil Couri 
i n u tPie Commission would otherwise have possessed 
Reading the sub-section as a whole, it is clear that 
under the Commissions of inquiry Act, 1952, fht 
Commission is fictionally a ci\il Court only foi 
limited purposes enumerated in the sub-section. IL1 : 
(1954) Nag 1 : 1954 Cr L J 366 : 1954 Nag L J 245 
AIR 1954 Nag 71 (75) (pt C) (Pr 10) (DB). 


—S. 5 (3) —Investigating officers appointed by Con 
mission to collect materia! and record statements ( 
persons Officers then to submit reports—Maxirr 
•delegatus non potest delegare* and ‘expressio unit 
est exclusio alterius’held had no applicability. IL 
J I960) ] Punj 416 : AIR I960 Pun] 86 (94, 95) f 
(Pr 15) (DB). ’ M 

S. 5 (4), (5) and S. 4 — Nature of commission! - 
Applicability of Civil P. C. and Evidence '\ct — Si 
I Did, S. 4. AIR 1960 Punj 86. 


SECTION 6 

—-S. 6 — Evidence Act (1872), S. i45 — Incidents 
leaning to criminal prosecution subject-matter of 
Inquiry by Inquiry Commission — Statements of 
prosecution w itnesses before commission can be used 


for purpose mentioned in S. 145, Evidence Act in 
criminal trial. 

The words, no ‘statement;shall be used agaimt him* 
in S. 6 cannot be interpreted to mean that such a 
statement cannot be used for any purpose whatever 
except the purpose rnertioned in S. 6. The use of a 
statement made before a Commission as an earlier 
statement to contradict a later statement in a criminal 
trial which is not against the person making it, as 
provided by 5. 145 of the Evidence Act, does not 
amount to a ‘use against the person making the state¬ 
ment’ as contemplated by S. 6 and is net prohibited 
by S..6. Where, therefore, the incidents in respect of 
which the accused are being prosecuted in a criminal 
trial have been the subject-matter of an Inquiry by a 
Commission of Inquiry appointed under the Act, the 
statements made by the prosecution witnesses before 
the Commission enn be used by the defence for the 
purpose mentioned in S. 145 of the Evidence Act. 
AIR 1960 Punj 86 ; AIR 1923 Lah 31; ILR 2 Bom 61; 
JLR 9 Bom 131 ; 1827 L J 268, Disting. 66 Bom L R 
353 : 1964 Mali L J 525 : 1965 (1) Cr L J 10 : I L R 
(19-94) Bom 679 : A f R 1965 Bona 1 (2, 3) (Prs 4, 5, 
9, 8). 

-3. 6 — Scope of — Immunity under — If co-extensive 

w?th one under Art. 20 (3) of Constitution — (Consti¬ 
tution of India, Art. 20 (3) ). 

Section 6, Commissions of Inquiry Act does not 
cover the case of production of an incriminating 
document and gives no immunity with regard to the 
same. Section 6 will be operative only after a state¬ 
ment has been made or a document has been pro¬ 
duced. But the inhibition in Art. 20 (3) of the Consti¬ 
tution extends to the very first stage and tlie person 
accused of an offence cannot be compelled to state a 
fact or produce a document which may tend to in¬ 
criminate him. Section 6 will merely render his state¬ 
ment immune but will not a fiord protection against 
such compulsion to give self-incriminating answers 
or to produce self-incriminating document?. There¬ 
fore the immunity under S. 6 of the Act is not 
co-cxtcnsive with the one under Art. 20 (3) of the 
Constitution and is not a complete substitute for the 
prohibition enjoined bv Art. 20 (3). It must, there¬ 
fore, l>e held that Art. 20 (3) can be invoked in the 
proceedings before the Commission by witnesses who 
appear be’ore it if and when the occasion arises. (AIR 
1958 Cai 682, Rel. on. ; AIR 1958 Andh Pra 756. Not 
followed.) ILR (i960) 1 Punj 416 : A I R 1960 Punj 
86 (97, 98) (Pt E) (Pr; 19, 20) (DB). 

SECTION 9 

-S. 9—Power to make inquiry — Compulsory and 

voluntary inquiry—Applicability of Commissions of 
Inquire Act (1952). See Constitution of India, Ait. 111. 
(1957) M P L J 1 (Nag). 

COMMITMENT 

See Ciiminal P. C. (1898), Ss. 213 and 215. 

COMMITMENT PROCEEDINGS 

See Criminal P. C. (1898), Ss. 478,479,215,207, 
347. 

COMMITMENT TO SESSIONS COURT 

See Criminal P. C. (1898), Ss. 206, 220. 

COMMON ANCESTOR 

See Hindu Law — Succession. 

COMMON CARRIERS 

See (l) Carriage by Air Act (1934). 

(2) Carriage ol Goods by Sea Act (1925). 

(3) Carriers Act (1885), S. 2. 




COMMON INTENT OR OBJECT 


(4) Contract Act (1872), Ss. 150, 164. 

(5) Merchant Shipping Act (1958). 

(6) Motor Vehicles Act (1939). 

(7) Railways Act (1890), Ss. 72, 77. 

(8) Sale of Goods Act (1930), Ss. 39, 50, 51. 

COMMON INTENT OR OBJECT 
See Penal Code (1860), Ss. 34, 141, 120A. 

COMMON EMPLOYMENT 

See Tort—Master and Servant — Tort—Negligence. 

COMMON LAND 

See (1) Limitation Act (1908), Arts. 142 and 144. 

(2) Limitation Act (1963), Arts. 04 and 65. 

COMMON LAW 

See also (1) Civil P. C. (1908), S. 151-Equity. 

(2) Maxims. 

(3) Precedents. 

—Doctrine of. 

See (1) Civil P. C. (1908), S. 151-Equity. 

(2) Income-tax Act (1922), S. 40. 

COMMUNAL LAND 
See Easements Act (1882), S. 18. 

COMMUNAL RIGHTS 

See (1) Civil P. C. (1908), O. 1, R. 8. 

(2) Custom. 

(3) Easements Act (1882), S. 18. 

COMMUNICATION 

—Between legal adviser and client. 

See Civil P. C. (1908), O. 11, Rr. 12, 13. 

—Confidential. 

See Evidence Act (1872), S. 129. 

—Of offer and acceptance. 

See Contract Act (1872), Ss. 2, 3 and 4. 

—Privileged. 

See (1) Civil P. C. (1908), O. 11, Rr. 11 to 19. 

(2) Evidence Act (1872), Ss. 120 to 129. 

—Professional. 

See Evidence Act, Ss. 120, 127, 128, 129. 

COMMUNITY 

—Communal right—Suit in respect of. 

See Civil P. C., O. 1, R. 8. 

—Suit by or against. 

See Civil P. C., O. 1, R. 8. 

COMMUTATION 

—Of pension. 

See Pensions Act (1871), S. 10. 

—Of rent. 

See (1) (State) Tenancy Acts under Tenancy Laws. 

(2) Tenancy Laws — Madras Estates Land Act 
(1908), Ss. 40 and 41. 

—Of Sentence. 

See (1) Constitution of India, Arts. 72, 101. 

(2) Criminal P. C. (1898), S. 402. 


CO-MORTGAGEE 

See (1) Civil P. C. (1908), O. 34, R. 1. 

(2) Contract Act (1872), Ss. 38 and 45. 

(3) T. P. Act (1882), S. 00. 

CO.MORTGAGOR 

See (1) Civil P. C. (1908). O. 34. 

(2) T. P. Act (1882), Ss. 58, 95, 101. 

COMPANIES 

See (1) Cochin Companies Act (11 of 1120 ME). 

(2) Companies Act (1913). 

(3) Companies Act (1950). 

(4) Gwalior Companies Act (1 of 1903, Samvat). 

(5) Travancore Companies Act (1114 ME). 

Accounts. 

—Annual Accounts and balance sheet. 

See (1) Companies Act (1913), S. 131. 

(2) Companies Act (L956), S. 210. 

—Books of Account to be kept by Company. 

See Companies Act (1950), S. 209. 

—Of Govt. Companies —Auditing of. 

See Companies Act (1950), S. 019. 

—Penalty where proper accounts not kept. 

See (1) Companies Act (1913), S. 236. 

(2) Companies Act (1950), S. 541. 

—Profit and loss and balance sheet — Authentication 
of. 

See (1) Companies Act (1913), S. 133. 

(2) Companies Act (1950), S. 215. 

—Profit and loss and balance sheet—Form and con¬ 
tents of. 

See (1) Companies Act (1913), S. 132. 

(2) Companies Act (1956), S. 211. 

Act of 1956. 

—Application of —To insurance, banking, electricity 
supply and other companies governed by special 
Acts. 

See Companies Act (1956), S. 016. 

—To override, memorandum, articles etc. 

See Companies Act (1950), S. 9. 

Amalgamation. 

—Reconstruction and amalgamation of companies— 
Provisions for facilitating. 

See (1) Companies Act (1913), S. 153-A. 

(2) Companies Act (1956), S. 394. 

Annual General Meeting. 

—Injunction restraining holding of meeting. 

See Companies Act (1950), S. 100. 

—Majority vote decisive on questions before the 
meeting. 

See Companies Act (1956), S. 100. 

—Penalty for default in complying with Section 166 
or 167 of Companies Act 1950. 

See Companies Act (1956), S. 108. 

—Power of Government to call. 

See Companies Act (1956), S. 107. 

Annual Return. 

—Annual return and certificate to be annexed t ere o 
—Further provisions regarding. 

See (1) Companies Act (1913), S. 32 (3,, (4,. 

(2) Companies Act (1950), S. 161* 

—Of company having share capital - Contents 

form. 

See Companies Act (1950), Sch. \ . 


COMPANIES — 

—Failure to file. 

See (1) Companies Act (1913), S. 32 (5). 

(2) Companies Act (1950), S. 102. 

—To be made by company having a share capital. 

See (1) Companies Act (1913), S. 32 (1), (2). 

(2) Companies Act (1950), S. 159. 

Appointments. 

—Appointment under previous Companies Acts to 
have effect as if made under Act. 

See Companies Act (1950), S. 052. 

Articles. 

See also (1) Companies — Memorandum. 

(2) Companies — Memorandum of Articles. 

—Alteration of—By special resolution. 

See (1) Companies Act (1913), S. 20. 

(2) Companies Act (1950), S. 31. 

—Definition of. 

See (1) Companies Act (1913), S. 2 (1) (1). 

(2) Companies Act (1950), S. 2 (2). 

Articles and Memorandum. 

See also (1) Companies — Memorandum. 

(2) Companies — Memorandum of Articles^ 

—Construction. 

See (1) Companies Act (1913), S. 21. 

(2) Companies Act (1950), S. 30. 

Articles of Association. 

See also (1) Companies — Memorandum of Articles. 

(2) Companies — Memorandum of Associa¬ 
tion. ; 

—Alteration by order under S. 397 or 398 of Act 1 of 

1950—Effect. 

See Companies Act (1950), S. 404. 

—Contractual nature of. 

See (1) Companies Act (1913), S. 21. 

(2) Companies Act (1950), S. 30. 

—Registration. 

See Companies Act (1950), S. 33. 

Auditors. 

—Duties of. 

See (1) Companies Act (1913), S. 145. • 

(2) Companies Act (1950), S. 227. 

—Liabilities. 

See (1) Companies Act (1913), S. 145. 

(2) Companies Act (1950), S. 227. 

— Of Government companies. 

See Companies Act (1950), S. 019. 

—Powers and duties of. 

See (1) Companies Act (1913), S. 145. 

(2) Companies Act (1950), S. 227. 

Report of— Reading and inspection of. 

See Companies Act (1950), S. 230. 

—Status of. 

See (1) Companies Act (1913), S. 145. 

(2) Companies Act (1950), S. 227. 

Balance Sheet. 

—Accounts (Annual) and balance sheet. 

See (1) Companies Act (1913), S. 131. 

(2) Companies Act (L950), S. 210. 

Authentication of profit and loss account and 
balance sheet, 

See (1) Companies Act (1913), S. 133. 

(2) Companies Act (1950), S. 215. 

Board’s Report to lie attached. 

See Companies Act (1950), 8. 217. 

—Form of. 

See (1) Companies Act (1913), S. 132 
(2) Companies Act (1950), Sch. VI. 

— Profit and loss account and balance sheet—Form 
and contents. 

See Companies Act (1950), S. 211. 


Annual Return BS7 

—Profit and loss account to be annexed and auditor's 
report to be attached to balance sheet 
See Companies Act (1950), S. 210. 

—Three copies of balance sheet etc. to be filed with 
Registrar 

See (1) Companies Act (1913), S. 134. 

(2) Companies Act (1950), S. 220. 

Banking Companies. 

—Application of Act 1 of 1950, to. 

See Companies Act (1950), S. 010. 

Bills of exchange and promissory notes. 

See (1) Companies Act (1913), S. 89. 

(2) Companies Act (1950), S. 47. 

Board of Directors. 

—Acts of directors bind Company. 

See Companies Act (1950), S. 291. 


— Board or Committee—Acts done by, validity 
when there is defect in appointment. 

See Companies Act (1950), Reg. 80. 

—Borrowing powder. 

See (1) Companies Act (1913), S. 86/1 and Reun 
Table A. 6 

(2) Companies Act (1950), S. 293. 
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See Companies Act (1950), Regn. 70. • 

-Change in — Power of Government to prevent 
change likely to ailect company prejudicially ’ 
See Companies Act (1950), S. 409. y * w 


-Director (interested) not to participate or vote in 

Board s proceedings. 

See (1) Companies Act (1913) 91B. 

(2) Companies Act (1950;, S. 300. 

Disposal of undertaking of company. 

See (1) Companies Act (1913) S. 80H, Regn 7^ 
Table A. 6 ’ 


(2) Companies Act (1950), S. 293. 

—General powers of. 

See Companies Act (1956), S. 291. 

—Liability of directors. 

See Companies Act (1950), S. 291. 

—Meeting of—Notice of. 

See Companies Act (1950), S. 280. 

—Meeting of—Questions arising at, to be decided bv 
majority. 7 

See Companies Act (1950), Regn. 74. 

— Powers of. 

See Companies Act (1950), S. 291, 

— Powers of—Certain powers to be exercised bv_ 

Only at meeting. y 

See Companies Act (1950), S. 292. 

—Powers of -Restrictions on. 

See (1) Companies Act (1913), S. 8011, Regn. 7S 
Table A. 

(2) Companies Act (1950), S. 293. 

—Powers of—To appoint additional director 
See Companies Act (1950), Regn. 72. 

Powers of To regulate its business. 

See Companies Act (1956), Regn. 73. 

—Suit by director wrongfully excluded frorr 
management. 

See Companies Act (1956), S. 291. 


Vacancy — Continuing directors to act notwith 
standing any vacancy. 

See Companies Act (1950), Regn. 75. 


Body Corporate or Corporation. 

—Definition of. 

See Companies Act (1956), S. 2 (7). 

Book and paper etc.—Falsification of. 

See (J) Companies Act (1913), S. 236 
(2) Companies Act (1950), S. 539. 
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COMPANIES — Borrowing powers 


Borrowing powers. 

See (1) Companies Act (1913), S. 88. 

(2) Companies Act (1950), S. 40. 

Breach of trust. 

—Proceeding against officer of company for—Officer 

having acted honestly—Power of Court to grant 
relief. 

See (1) Companies Act (1913), S. 281. 

(2) Companies Act (1950), S. 033. 

Business. 

—Commencement of—Restrictions on. 

See (1) Companies Act (1913), S. 103. 

(2) Companies Act (1950), S. 149. 

Capital. 

—Equity share capital. 

See (1) Companies Act (1913), S. 105C. 

(2) Companies Act (1950), S. 81 (1), Expl. 

—Further issue of. 

See (1) Companies Act (1913), S. 105C. 

(2) Companies Act (1956), S. 81. 

Capitalisation of profits 

—Company in general meeting, on recommendation 
of Board, to resolve on. 

See Companies Act (1956), Regn. 90. 

—Resolution passed therefor—Powers of Board to 
give effect to. 

See Companies Act (1956), Regn. 97. 

Central Government. 

—Power of -To declare an establishment not to be 
branch office. 

See Companies Act (1950), S. 8. 

Charge. 

—Book debts, charge on. 

See Companies Act (1956), S. 125. 

—Charge or mortgage of immovable property. 

See Companies Act (1956), S. 125. 

—Floating charge—Crystallization of security 
See Companies Act (1950), S. 125. 

—Floating charge—On Company’s assets. 

See Companies Act (1956), S. 125. 

—Mortgage by deposit of title deeds. 

See Companies, Act (1956), S. 125. 

—Moveable property, charge on. 

See Companies Act (1950), S. 125. 

—Notice of—Date of 
See Companies Act (1950), S. 126. 

—Pledge of moveable property. 

See Companies Act (1950), S. 125. 

—Register of charges of Company. 

See (1) Companies Act (1913), S. 123. 

(2) Companies Act (1956), S. 143. 

—Register of charges of Company—Index to 
See Companies Act (1956), S. 131. 

—Registration—Certificate of Registration. 

See Companies Act (1956), S. 132. 

—Registration—Duty of Company as regards — And 
right of interested party. 

See (1) Companies Act (1913), S. 116. 

(2) Companies Act (1956), S. 134. 

—Registration - Duty of Registrar. 

See Companies Act (1956), S. 125. 

—Registration—Register of charges—Rectification by 
Court. 

See (1) Companies Act (1913), S. 120. 

(2) Companies Act (1956), S. 141. 

—Registration—Registration of charges on properties 
acquired subject to charge. 

! See (1) Companies Act (1913), S. 109 (A). 

(2) Companies Act (1950), S. 127. 


—Registration of—Charges (certain) to be void against 
liquidator or creditors unless registered. 

See Companies Act (1950), S. 125. 

Registration of—Effect of non-registration. 

See Companies Act (1950), S. 125. 

Charitable or other Company. 

—Power to dispense with “Limited” in name of. 

See (1) Companies Act (1913), S. 20. 

(2) Companies Act (1956), S. 25. 

Commission. 

—Power to pay certain commissions and prohibition of 
payment of all other commissions, discounts, etc. 
See Companies Act (1956), S. 70. 

Committee of Inspection. 

—Appointment and composition of. 

See Companies Act (1956), S. 464. 

— Constitution and proceedings of. 

See Companies Act (1956), S. 405. 

Company. 

—A separate juristic personality. 

See (1) Companies Act (1913), S. 23. 

(2) Companies Act (1953), S. 34. 

—Commencement of business—Restrictions on. 

See (1) Companies Act (1913), S. 103. 

(2) Companies Act (1956), S. 149. 

—Definition of. 

See Companies Act (1956), S. 2 (10). 

—Defunct company. 

See (1) Companies Act (1913), S. 247. 

(2) Companies Act (1956), S. 560. 

—Dissolution of—Court, power of, to declare disso¬ 
lution void. 

See (1) Companies Act (1913), S. 243. 

(2) Companies Act (1950), S. 559. 

— Lifting the veil of. 

See Companies Act (1956), Ss. 34 and 38. 

—Member of. 

See (1) Companies Act (1913), S. 30. 

(2) Companies Act (] 950), S. 41. 

See also under Companies—Member. 

Member of—Acquisition of membership by appli¬ 
cation and allotment. 

See Companies Act (1956), S. 41. 

Member of—Eligibility for membership. 

See Companies Act (1956), S. 41. 

—Member of —Entry in register of members. 

See Companies Act (1956), S. 41. 

—Member of — Liability after transfer of Shares. 

See (1) Companies Act (1913), S. 156. 

(2) Companies Act (1950), S. 426. 

—Member of—Number of—Legal minimum— Reduc¬ 
tion below minimum—Effect—Personal liability of 
members for debts. 

See (1) Companies Act (1913), S. 147. 

(2) Companies Act (1956), S. 45. 

— Member of — Persons holding out as members. 

See Companies Act (1950), S. 41. 

—Member of -Subscribers to memorandum of Asso¬ 
ciation. 

See Companies Act (1950), S. 41. 

—Member of—Termination of membership. 

See Companies Act (1950), S. 41. 

—Name of — Change of. 

See (1) Companies Act (1913), S. 11 (4). 

(2) Companies Act (1956), S. 21. 

—Name of—Registration of change—Effect. 

See (1) Companies Act (1913), S. 11 (5) and (o). 

(2) Companies Act (1950), S. 23. 
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—Name of—Rectification of. 

See Companies Act (1950), S. 22. 

Company, existing company, private company and 
public company* 

— Definitions of. 

See (1) Companies Act (1913), S. 2 (1). 

(2) Companies Act (1950), S. 3. 

Company relationship. 

—Rights falling outside. 

See (1) Companies Act (1913), S. 21. 

(2) Companies Act (1950), S. 30. 

Compromise. 

—Arrangement relating to banking companies. 

See (1) Companies Act (1913), S. 153. 

(2) Companies Act (1950), S. 391. 

—Compromises and arrangements — Power of High 
Court to enforce. 

See Companies Act (1950), S. 392. 

—Compromises or arrangements with creditors and 
members—Information as to. 

See Companies Act (1956), S. 393. 

—Compromises or arrangements with creditors and 
members—Power as to. 

See (1) Companies Act (1913), S. 153. 

(2) Companies Act (1956), S. 391. 

Construction of reference to offering shares or 
debentures to the public etc. 

See Companies Act (1950), S. 67. 

Contracts. 

—Board’s sanction to be required for certain con 
tracts in which particular directors are interested 
See (1) Companies Act (7 of 1913), S. 80F. 

(2) Companies Act (1956), S. 297. 

—By Company-Duty of creditors. 

See (1) Companies Act (7 of 1913), S. 88. 

(2) Companies Act (1958;, S. 46. 

-By Company—Presumption as to validity of trans¬ 
actions. 

See (1) Companies Act (7 of 1913), S. 88. 

(2) Companies Act (1950), S. 40. 

— Form of. 

See (1) Companies Act (7 of 1913), S. 88. 

(2) Companies Act (1950), S. 40. 

Contracts by companies created by charters. 

See (1) Companies Act (7 of 1913), S. 88. 

(2) Companies Act (1950), S. 46. 

Contracts made before incorporation. 

See (1) Companies Act (7 of 1913), S. 88. 

(2) Companies A:t (1956), S. 46. 

Contributories 

—Adjustments of rights of. 

See Companies Act (1956), S. 475. 

—Defences open to. 

See (1) Companies Act (7 of 1913), S. 180 
(2) Companies Act (1950), S. 409. 

—Definition of. 

See Companies Act (1956), S. 428. 

— Enforcement of payment orders. 

See (1) Companies Act (7 of 1913), S. 180 
(2) Companies Act (1956), S. 409. 

— In case of death of member. 

See (L) Companies Act (7 of 1913), S. 100 
(2) Companies Act (1950), S. 430. 

—Liability as-Of present and past members, 
bee (1) Companies Act (7 of 1913), S. 156. 

(2) Companies Act (1956;, S. 426. 

Liability of member after transfer of shares. 

See (1) Companies Act (7 of 1913), S. 150. 

(2) Companies Act (19508 S. 426. 
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—Nature of liability of. 

See (1) Companies Act (7 of 1913), S. 159. 

(2) Companies Act (1950), S. 429. 

—Order on, to be conclusive evidence. 

See Companies Act (1950), S. 473. 

— Payment of debts due by—Extent of set off. 

See (1) Companies Act (7 of 1913), S. 180. 

(2) Companies Act (1956), S. 469. 

—Payment orders against non-contributories 
See (1) Companies Act (7 of 1913), S. 180. 

(2) Companies Act (1950), S. 409. 

—Power of Court to make calls. 

See (1) Companies Act (7 of 1913), S. 187. 

(2) Companies Act (1950), S. 470. 

—Proceedings against, for recovery of call money — 
Power of Court. 

See Companies Act (1950), S. 480. 

—Recovery of barred claims. 

See (1) Companies Act (7 of 1913), S. 180. 

(2) Companies Act (1950), S. 469. 

—Set off. 

See (1) Companies Act (7 of 1913), S. 180. 

(2) Companies Act (1950), S. 409. 

— Settlement of list of, and application of assets. 

See (1) Companies Act (7 of 1913), S. 184. 

(2) Companies Act (1956), S. 407. 

— Subscribers to memorandum of association. 

See (1) Companies Act (7 of 1913), S. 150. ’ 

(2) Companies Act (1950), S. 426. 

Court 

— Court trying offences under the Act — Power of, to 

direct filing of documents with Registrar. 

See Companies Act (1950), S. 014A. 

—Definition of. 

See Companies Act (1950), S. 2 (11). 

—Enforcement of orders of. 

See Companies Act (1953), S. 634. 

—Jurisdiction of—Legislative changes. 

See (1) Companies Act (7 of 1913), S. 3. 

(2) Companies Act (1950), S. 10. 

—Order of, copy of, required to be filed within cer¬ 
tain time — Exclusion of time required for obtain¬ 
ing copy. 

See Companies Act (1950), S. 640A. 

— Power of, to assess damages against delinquent 

directors, etc. 

See (1) Companies Act (7 of 1913), S. 235. 

(2) Companies Act (1956), S. 543. 

—Power of, to grant relief to officer of company pro- 

— ceeded against for misfeasance, breach of duty etc. 
See (1) Companies Act (7 of 1913), S. 281. 

(2) Companies Act (1955), S. 033. 

—Power of, to stay or restrain proceedings against 
company. 

See (1) Companies Act (7 of 1913), S. 109. 

(2) Companies Act (1950), S. 442. 

Creditors’ Voluntary winding up 

— Creditors’ meeting. 

See (1) Companies Act (7 of 1913), S. 209A. 

(2) Companies Act (1950), S. 500. 

—Final meeting and dissolution of company. 

See (1) Companies Act (7 of 1913), S. 209H. 

(2) Companies Act (1950), S. 509. 

—Liquidator—Duty of. 

See Companies Act (1950), S. 508. 

—Liquidator—Effect—Board’s power to cease. 

See Companies Act (1959), S. 505. 

— Provisions applicable to. 

See (l) Companies Act (7 of 1913), S. 209. 

(2) Companies Act (1959), S. 499. 
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Debentures 

—Application for and allotment of. 

See Companies Act (1950), S. 72. 

—Redeemed debentures — Power to issue in certain 
cases. 

See (1) Companies Act (7 of 1913), S 127. 

(2) Companies Act (1950), S. 121. 

—Series of—Debentures entitling holders pari passu. 
See (1) Companies Act (7 of 1913), S. 110. 

(2) Companies Act (1950), S. 128. 

Debts 

See under Companies—Charge. 

Definitions 

See Companies Act (1950), S. 2. 

Defunct company 

—Power of Registrar to strike such company off 
register. 

See (1) Companies Act (7 of 1913), S. 247. 

(2) Companies Act (1950), S. 500. 

Delegation 

—By Government, of its powers and functions under 
tfclG Act. 

See Companies Act (1950), S. 037. 

Director 

—Age limit—Not to apply if company so resolves. 

See Companies Act (1950), S. 281. 

—Compensation for loss of office, etc., in connection 
with transfer of shares. 

See Companies Act (1950), S. 320. 

—Compensation for loss of office, etc., in connection 
with transfer of undertaking or property. 

See Companies Act (1950), S. 319. 

—Compensation for loss of office etc.— To whom 

m Q 

See Companies Act (1950), S. 318. 

—Declaration of share qualification by -Filing of. 

See (1) Companies Act (7 of 1913) S. 85 (1). 

(2) Companies Act (1956;, S. 271. 

—Definition of. 

See Companies Act (1950), S. 2 (13). 

—Disclosure of interests by. 

See (1) Companies Act (7 of 1913). S. 91A. 

(2) Companies Act (1950), S. 299. 

—Managing. 

See uader Companies—Managing director. 

—Managing or whole time director—Appointment or 
re-appointment of — Government approval neces¬ 
sary in certain cases. 

See Companies Act (1950), S. 209. 

—Office of—Assignment of—Prohibition of assign¬ 
ment. . » 

See Companies Act (1950), S. 312. 

—Remuneration of—Provision for increase in remu¬ 
neration of—To require Government sanction. 

See Companies Act (1950), S. 310. 

—Restrictions on appointment or advertisement of. 

See (1) Companies Act (7 of 1913), S. 84. 

(2) Companies Act (1956), S. 206. 

—Share qualification—Time within which to be 
obtained and maximum amount thereof. 

See Companies Act (1956), S. 270. 

Directors. 

See also under Companies—Board of Directors. 

—Appointment of—Proportion of those who are to 
retire by rotation. 

See (1) Companies Act (7 of 1913), S. 83B. 

(2) Companies Act (1950), S. 255. 

—Board of. 

See under Companies—Board of Directors. 

— Certain persons not to be appointed—Except by- 
special resolution. 

See Companies Act (1950), S. 201. 


— Change of—Communication to Registrar. 

See (1) Companies Act (7 of 1913), S. 87. 

(2) Companies Act (1950), S. 303 (2). 

—Disclosure by i directors and persons deemed to 
be directors. 

See Companies Act (1956), S. 308. 

—Disqualification of. 

See Companies Act (1950), S. 274. 

—Duty of. 

See Companies Act (1950), S. 305. 

—Filling of casual vacancies among. 

See Companies Act (1950), S. 202.' 

— Increase in number of—To require Government 
sanction. 

See Companies Act (1956), S. 259. 

—Loan to. 

See Companies Act (1950), S. 295. 

—Minimum number of. 

See (1) Companies Act (7 of 1913), S. 83A. 

(2) Companies Act (1950), S. 252. 

—Powers of. 

See (1) Companies Act (1913), Sch. I, Tab-A, Regns. 
71 and 73. 

(2) Companies Act (1950), Ss. 291, 298. _ 

—Power of—To carry on business when managing 
agent or secretaries and treasurers are deemed to 
have vacated office. 

See Companies Act (1956), S. 298. 

—Proportional representation for appointment of— 
Option to Company to adopt. 

See Companies Act (1950), S. 265. 

—Qualifications. 

See (1) Companies Act (1913), S. 85. 

(2) Companies Act (1956), S. 270. 


— Register of contracts, companies and firms in 
which are interested. 

See (1) Companies 'Act (7 of 1913), Ss. 91A (3) 
and 91C. ; 

(2) Companies Act (1950), S. 301. 

—Register of directors etc., inspection of. 

See (1) Companies Act (7 of 1913), S. 87 (3) (4). 

(2) Companies Act (1956), S. 304. 

—Register of directors, managing agents, secretaries 

and treasurers etc. 

See (1) Companies Act (1913), S. 87. 

(2) Companies Act (1950), S. 303. 

—Retiring by rotation—Ascertainment of such direc¬ 
tors and filling of vacancies. 

See Companies Act (1950), S. 250. 

— Right of company to increase or reduce the number 

See Companies Act (1956), S. 258. 

— Right of persons other than retiring directors, to- 
stand for directorship. 

See Companies Act (1950), S. 257. 


Subscribers of memorandum deemed to be. 

See (1) Companies Act (7 of 1913), S. 83B. 

(2) Companies Act (1950), S. 254. 

Suit against—Limitation. 

See Limitation Act (1908), Arts. 30, 90. 

To be voted on individually for appointment. 

See (1) Companies Act (7 of 1913), S. 83B. 

(2) Companies Act (1956), S. 263. 

Com^fct (7 Ol 1913), S. 86-1, B. S „, 77 
of Table A. 


—Validity of acts of. Qn 

See Companies Act (19o6), S. 290. 


Dissolution of Company. 

See Companies Act (1950) S. 481. 
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District Court. 

—Definition of. 

See Companies Act (1950), S. 2 (1-4). 

Dividends. 

— Payment of—Not to be paid except to registered 
shareholders or to their order to their bankers. 

See Companies Act (1956), S. 200. 

—Payment of—To be paid only out of profits. 

See Companies Act (1956), S. 205. 

—Penalty for failure to distribute within three 
months. 

See Companies Act (1950), S. 207. 

Electricity Supply Company, application of Com¬ 
panies Act to. 

See Companies Act (1956), S. 016. 

Equity share capital and equity shares. 

—Meaning of. 

See (1) Companies Act (7 of 1913b S. 105-C. 

(2) Companies Act (1950), S. 81 (1), Evpl. 

Evidence. 

Registers, etc. to be evidence. 

See (1) Companies Act (7 of 1913), S. 40. 

(2) Companies Act (1956), S. 104. 

Existing company. 

—Definition of. 

See Companies Act (1950), S. 2 (16 ' ; S. 3. 
Extra-ordinary general meeting. 

Calling of, on requisition. 

See (1) Companies Act (7 of 1913), S. 78. 

(2) Companies Act (1950), S. 109. 

kalsification of books, papers, etc. 

—Penalty for. 

See (1) Companies Act (7 of 1913), S. 230 
(2) Companies Act (1950), S. 539.*" 

kirm or body corporate. 

-Restriction on appointment of - To office or place 
ol pioht under a company. 

See Companies Act (1950), S. 204. 

Foreign companies. 

-Documents, etc. to be delivered to Registrar by 
See (l) Companies Act (7 of 1913), S. 277 
(2) Companies Act (1956), S. 592. 

-Obligation to state name of—Whether limited, and 
country where incoporated. 

See Companies Act (1950), S. 595. 

—Powers to wind up, although dissolved, 
bee Companies Act (1950), 8. 584. 

-Return to be delivered to Registrar, where there is 

change in memorandum and articles, or in direc 
tors, registered office, etc. r ,n cnrec- 

See Companies Act (1953), S. 593. 

—Service on. 

See Companies Act (1958), S. 590. 
kormer enactments. 

— Appointments made under—Effect, 
bee Companies Act (1950), S. 052. 

I raudulent conduct of business. 

—Liability for. 

See Companies Act (1950), S. 542. 

Ceneral Clauses Act (10 of 1897), S. G-Application 
1950 addl "°" t0 Ss ‘ 045 t0 657 of Companies Act, 

See Companies Act (1958), S. 058. 

Ceneral meeting—Annual. 

See Companies Act (1958), S. 180. 

Covernment. 

Povvers and functions of Central Government under 
Act of 1950-Delegation of. 

bee Companies Act (1950), S. 837. 


Government Companies, 

-Accounts of -Auditing of-Special provision- 
bee Companies Act (1950), S. 019. 

-AppHcation of Ss. 224 to 233 of Companies Act, 
1950, to. 

See Companies Act (1956), S 019. 

Auditor of—Special provisions 
See Companies Act (1956), S. 619 
—Definition of. 

See Companies Act (1956), S. 2 (18) and S. 617. 
Holding company. 

—Holding company and Subsidiary-Meaning of 
See Companies Act (1950), S. 4. 8 

Incorporated company. 

Mode of forming. 

See (l) Companies Act (7 of 1913). S. 5 
(2) Companies Act (1950;, S. 12. 

Insolvent Companies. 

~c'l n m n £ UP -In . solvercv files, application of 
St.e (1) Companies Act (7 of 1913) S onq 

(2) Companies Act (1956), S. 529 “ 

bee also und, r Companies -Winding up. 

Inspection. 

Public right of, to inspect register of Hir 

managing agents, of companies kept by f Registrar 
See Companies Act (1950', S. 300. F Y 81 trar * 

Inspector. 

— Inspector’s report. 

See Companies Act (1956), S. 2-11. 

—Investigation of company’s affairs — Firm bodv 
corporate or association not to be appointed as 
See Companies Act (1958), S. 288. 1 3 

-Power of -T° carry investigation into affairs of 
related^companies or of managing agentor'^ 

See Companies Act (1956), S. 239. 

-Power of-To investigate and report on affairs of 
company. anairs ot 

See (I) Companies Act (7 of 1913). s. 138 

(2) Companies Act (1956). Ss. 235 and 237. 
Insurance company. 

—Insurance, banking, electricity sunnlv , n R 

companies governed by special Aei-s y a i- l ler 
of Companies Act to. Acts ~ A PPl'cation 

See Companies Act (1950), S. 616. 

Investigation. 

Of affairs of company—Aonlioaf-irm i 

report by Registrar. * PP " catlon by memb «' or 

See (1) Companies Act (7 of 1913 ), s 138 
(2) Companies Act (1950), S. 235. 

-(H affairs of company-Application bv member. 

See (1) Companies Act (7 of 1913), S. 139 
(2) Companies Act (1950), S. 236. 

~ () 1 afFairs . of company—Cases not covered bv S 
Companies Act (1950). u v 2oo, 

See Companies Act (1956), S. 237. 

—Of affairs of company — Damages or mnn* * 
Proceedings for recovery of 0n Lm m * ^perty—- 

See Companies Act (1956), S. 244. 1 H y S ^aJf. 

— Of affairs of company—Docmnpnf? .,nri • j 

Production of, to Inspector. ' d evide “ce— 

bee 1) Companies Act (7 of 1913), 8. 140 
(2) Companies Act (1956), S. 240, 

-Of affairs of company — Evidence ~ I, 

report to be. ence — Inspector’s 

See Companies Act (1950), Ss. 240 and 237. 

a / ? airs °I company — Expenses of 
See Companies Act (1950), S. 245 * 
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—Of affairs of company-Inspector’s report. 

See Companies Act (1950). Ss. 241 and 237. 

“—Of affairs of company—Offence brought to light by 
Inspector—Prosecution for such offence. 

See (1) Companies Act (7 of 1913), S. 141 A. 

(2) Companies Act (1950), S. 242. 

—Of affairs of company—Winding up of company or 
an order under S. 397 or S. 398 of Act of 1950 
—Application for 
See Companies Act (1950), S. 243. 


j urisdiction. 

—Courts, of 

See (1) Companies Act (7 of 1913), S. 3. 

(2) Companies Act (1950), S. 10. 

—To try offences against Companies Act. 

See (1) Companies Act (7 of 1913), S. 278. 

(2) Companies Act (1950), S.'022. 

—Winding up proceedings — Order made by any 
Court to be enforced by other Courts 
See (V Companies Act (7 of 1913), S. 200. 

(2) Companies Act (1950), S. 482. 

Juristic personality. 

—Company is one 

See (1) Companies Act (7 of 1913), S. 23. 

(2) Companies Act (1958), S. 34. 

Lifting the veil of corporation. 

—Doctrine of. , _ ^ 

See Companies Act (1950), Ss. 34 and 38. 

Limited Company. 

—Definition of 

See Companies Act (1950), S. 2 (23). 


Liquidation. , ty , 

See under (1) Companies — Creditors Voluntary 

winding up. 

(2) Companies—Voluntary winding np. 

(3) Companies—Winding up. 

(4) Companies—Winding up by Court. 

(5) Companies—Winding up proceed¬ 

ings. 

Liquidation proceedings. 

See Companies—Winding up proceedings. 


Liquidator. 

See under (1) Companies—Official liquidator. 

(2) Companies—Winding up. 


Management. 

—Fiaudulent persons—Power to restrain from Mana 
ging Companies 

See under (1) Companies Act (7 of 1913). S. 80A. 

(2) Companies Act (1950), S. 203. 


Managerial remuneration 

—Overall maximum, and in case of absence or in* 

adeauacy of profits 
See Companies Act (1950), S. 198. 


Managing Agent 

SeefCompanies Act (1959), S. 2 (25). 

—Existing managing agents — Application of 1950 
Companies Act to 
See Companies Act (1950), S. 331. 

—Remuneration of — Not to exceed 10 per cent, of 
net profits 

See Companies Act (1950), S. 348. 


—Remuneration of—Time of payment of. 

See Companies Act (1950), S. 353. 

—To be subject to control of Board and to restric¬ 
tions in Sch. 7 of Companies Act, 1950. 

See Companies Act (1950), S. 308. 

_Vacation of office — On conviction in certain cases. 

See (1) Companies Act (7 of 1913), S. 87B, 

(2) Companies Act (1950), S. 330. 


Managing director. 

—Certain persons not to be appointed as. 

See Companies Act (1950), S. 207. 

— Definition of. 

See Companies Act (1950) S. 2 (20). 

—Managing or whole time director— Appointment or 
re-appointment of — To require Government 
approval in certain cases. 

See Companies Act (L950), S. 209. 

—Remuneration of. 

See Companies Act (1950), S. 309. 

Meeting. 

—Annual General 
See Companies Act (1950), S. 106. 

—Annual meeting—Calling of—Power of Court to 
order. 

See Companies Act (1950), S. 180. 

—Annul meeting—Voting right of members who have 
not paid calls, etc.—Restrictions on exercise of. 
See Companies Act (1950), S. 181 

—Chairman of. 

See Companies Act (1950), S. 175. 

—Extraordinary general meeting—Calling of — On 
requisition. 

See (1) Companies Act (7 of 1913), S. 78. 

(2) Companies Act (1950), S. 109. 

— General meeting—Proceedings of — Publication oi 

reports. 

See Companies Act (1950), S. 197. 

—General meeting—Resolutions—Ordinary and spe¬ 
cial. 

See Companies Act (1950), S. 189. 

—Length of notice for calling. 

See Companies Act (1950), S. 171. 

Meeting of companies and of creditors — Repre. 
sentation of corporations at. 

See (1) Companies Act (7 of 1913), S. 80. 

(2) Companies Act (1950), S. 187. 

—Minutes—Of proceedings of general and of Board 
and other meetings. 

See Companies Act (1958), S. 193. 

—Notice—Contents and manner of service of—Persons 
on whom it is to be served. 

See Companies Act (1950), S. 172. 

—Notice—Explanatory statement to be annexed to. 

See Companies Act (1950), S. 173. 

— Power of Government to call annual general. 

See Companies Act (1950), S. 107. 

—Quorum for. 

See Companies Act (1950), S. 174. 

—Sections 171 to 180 Companies Act (1950), to 
apply to. 

See Companies Act (1950), S. 170. 

_Voting—By show of hands in first instance. 

See Companies Act (1950), S. 177. 

—Voting right—Restrictions on exercise of. 

See Companies Act (1950), S. 182. 

Meeting (Statutory) and statutory report of company 

See Companies Act (1950), S. 105. 


lember 

See also under Companies—Company. 

-Definition of. _ nA 

See (1) Companies Act (7 of 1913), S. 120. 

(2) Companies Act (1950), Ss. 2 (27), 141. 

-Register of. _ _ „ 01 

See (1) Companies Act (7 of 1913), S. 31. 

(2) Companies Act (1950), S. 150. 

-Right of-To copies of balance sheet and auditori 

reoort. 

See Companies Act (1950), S. 219. 
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Memorandum. 

See also under (1) Companies — Articles and Memo¬ 
randum. 

(2) Companies—Articles of Association. 

— Alteration'of. 

See (11 Companies Act (7 of 1913), S. 10. 

(2) Companies Act (1959), S. 10. 

— Alteration to be registered within three months. 

See Companies Act (1950), S. 18. 

—Alteration, to be registered within three months— 
Failure to register—Effect of. 

See Companies Act (1950), S. 19. 

—Alteration to be registered within three months— 
Power to alter, extent of. 

See (1) Companies Act (7 of 1913), Ss. 12, 13, 14. 

(2) Companies Act (1959), S. 17. 

—Alteration to be registered within three months— 
Special resolution and confirmation by Court re¬ 
quired. 

See (1) Companies Act (7 of 1913), Ss. 12, 13, 14. 

(2) Companies Act (1950), S. 17. 

—Printing of and signature on. 

See Companies Act (1959), S. 15. 

—Requirements with respect to. 

See (1) Companies Act (7 of 1915), S. 97 (1). 

(2) Companies Act (1950), S. 13. 

— Subscribers of—Deemed to be directors. 

See (1) Companies Act (7 of 1913), S. 138. 

(2) Companies Act (1950), S. 235. 

Memorandum or articles. 

See also under (1) Companies — Articles and Memo¬ 
randum. 

(2) Companies—Articles of Association. 

—Alteration in — Bv order under S. 397 or S. 398> 
Companies Act (1959)—Effect of. 

See Companies Act (1956), S. 404. 

— Alteration in—Effect of. 

See Companies Act (1950), S. 38. 

—Effect of. 

See (1) Companies Act (7 of 1913), S. 27. 

(2) Companies Act (1950), S. 30. 

—Effect of—Third parties. 

See (1) Companies Act (7 of 1913), S. 27. 

(2) Companies Act (1950), S. 30. 

—Money payable to company by member under— 
Debt due . 

See (1) Companies Act (7 of 1913), S. 27. 

(2) Companies Act (1950), S. 30. 

—Registration, effect of. 

See (1) Companies Act (7 of 1913), S. 23. 

(2) Companies Act (1950), S. 34. 

Memorandum of Association. 

See also under (1) Companies — Articles and Memo¬ 
randum. 

(2) Companies—Articles cf Association. 

—Registration. 

See Companies Act (1950), S. 33. 

Misfeasance 

—Misapplication etc. by company’s directors etc.— 
'->ourt s powers in winding up. 

See (1) Companies Act (7 of 1913), S. 235. 

(2) Companies Act (1956), S. 543. 

-Proceeding against officer of company for-Officer 
relief** aCte< ^ oncstly — Power of Court to grant 

See (1) Companies Act (7 of 1913), S. 281. 

(2) Companies Act 1.1950), S. 633. 

Mismanagement. 

Application to Court for relief in cases of. 

See (1) Companies Act (7 of 1913), S. 153C(l)and 
(4) Cl. (a) of 153C (1). 

(2) Companies Act (1950), S. 398. 
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—Oppression or mismanagement — Interim order by 
Court. 

See Companies Act (1950), S. 403. 

—Oppression or mismanagement — Notice to be given 
to Government, of—Applications unde; Ss.397 and 
398, Companies Act (1956). 

See Companies Act (1950), S. 400. 

—Oppression or mismanagement—Order under S. 397 
or S. 398, Companies Act (1950)—Effect of altera¬ 
tion of memorandum or articles of Company. 

See Companies Act (1950), S. 4C4. 

—Oppression or mismanagement—Power of Court on 
application under S. 397 or S. 398, Companies Act 
(1950). 

See Companies Act (1956), S. 402. 

— Oppression or mismanagement — Right of Govern¬ 

ment to apply under Ss. 397 and 398, Companies 
Act, 1950. 

See Companies Act (1950), S. 401. 

—Right to apply under S. 398, Companies Act (19-50). 
See Companies Act (1950), S. 399, 

Offences 

— Jurisdiction to try. 

See (1) Companies Act (7 of 1913), S. 278. 

(2) Companies Act (1950), S. 022. 

— Offences against Companies Act to be Cognizable 

only on complaint by Registrar, shareholder or 
Government. 

See Companies Act (1956), S. 021. 

Office or place of profit under company. 

—Restriction on appointment of firm or body corpo¬ 
rate to. 

See Companies Act (1950), S. 204. 

Officer 

— Definition of. 

See Companies Act (1950), S. 2 (30). 

Of company—Proceeding against, for misfeasance, 
breach of trust etc. — Power of Court to grant 
relief where officer has acted honestly. 

See (1) Companies Act (7 of 1913), S. 281. 

(2) Companies Act (1956), S. 033. 

“Officer who is in default’’ 

—Definition of. 

See Companies Act (1950), S. 5. 

Official Liquidator 

See also under, Companies — Winding up — Liqui¬ 
dator. 

—Accounts of—Audit of. 

See Companies Act (1950), S. 462. 

—Appointment of. 

See (1) Companies Act (7 of 1913), S. 175. 

(2) Companies Act (1950), S. 448. 

—Appointment of — As provisional liquidator before 
winding up. 

See Companies Act (1950), S. 450 

Assistant Official liquidator—Appointment of 
See tl) Companies Act (7 of 1913), S. 175. 

(2) Companies Act (1950), S. 448. 

— Books to be kept by 

See Companies Act (1950), S. 401. 

— Control of Government over. 

See Companies Act (1956), S. 463. 

— Delivery of property to. 

See Companies Act (1950), S. 468. 

— Deputy Official Liquidator—Appointment of. 

See (J) Companies Act (7 of 1913), S. 175 
(2) Companies Act (1950), S. 448. 

— Discretion of. 

See Companies Act (1950), S. 458. 

— General Provisions as to. 

See Companies Act (1950), S. 451. 
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—Legal assistance to—Provision for. 

See Companies Act (1950), S. 459. 

—Powers in relation to negotiable instruments. 

See (1) Companies Act (7 of 1913), S. 179. 

(2) Companies Act (1950), S. 457. 

— Powers of. 

See (1) Companies Act (7 of 1913), S. 179. 

(2) Companies Act (1950), S. 457. 

—Powers of—Exercise and control of. 

See 11) Companies Act (7 of 1913), S. 183. 

(2) Companies Act (1958), S. 400. 

—Power to mortgage company’s property. 

See (1) Companies Act (7 of 1913), S. 179. 

(2) Companies Act (1950), S. 457. 

—Sale of property. 

See (1) Companies Act (7 of 1913', S. 179. 

(2) Companies Act (1950), S. 457. 

—Statement of affairs to be made to. 

See (1) Companies Act (7 of 1913), S. 177A. 

(2) Companies Act (1950), S. 454. 

— Style etc. of. 

See (1) Companies Act (7 of 1913), S. 177. 

(2) Companies Act (1950), S. 452. 

—To be ex officio liquidator for each company in 
liquidation. 

See Companies Act (1950), S. 449. 

Oppression 

—Application to Court for relief in cases of. 

See Companies Act (1950), S. 397. 

— Right to apply under S. 397, Companies Act, 1956. 
See Companies Act (1950), S. 399. 

Oppression or mismanagement 

—Addition of respondents to application under S. 397 
or 398, Companies Act, 1950. 

See Companies Act (1950), S. 405. 

—Application of Ss. 539 to 544. Companies Act, 1950, 
to proceedings under Ss. 397 and 398 of the Act. 
See Companies Act (1950), S. 400. 

—Consequences of termination or modification of 
certain agreements. 

See Companies Act (1950), S. 407. 

—Interim order by Court. 

See Compinies Act (1950), S. 403. 

—Notice to be given to Government of applications 
under Ss. 397 and 398, Companies Act, 1956. 

See Companies Act (1950), S. 400.. 

—Order under S. 397 or 398, Companies Act 1950 — 
Effect of alteration of memorandum or articles of 
Company. 

See Companies Act (1950), S. 404. 


For failure to distribute dividends within three 
months. 

See Companies Act (1950), S. 207. 

—For fraudulent conduct of business. 

See Companies Act (1950), S. 542. 

— For misapplication of Company’s property. 

See (1) Companies Act (7 of 1913), S. 282A. 

(2) Companies Act (1950), S. 030. 

—For non-compliance with provisions as to Annual 
Return. 

See (1) Companies Act (7 of 1913), S. 32 (5). 

(2) Companies Act (1950), S. 102. 

—For non-keeping of proper accounts. 

See Companies Act (1950), S. 541. 

—For wrongful withholding of property of Com¬ 
pany. 

See (1) Companies Act (7 of 1913), S. 282A. 

(2) Companies Act (1950), S. 030. 

Private Company. 

P ro i^ ctus or s^tement in lieu of prospectus to be 
filed by, on ceasing to be private company. 

See Companies Act (1950), S. 44. 

Profit and loss account and balance sheet. 

—Form and contents of. 

See (1) Companies Act (7 of 1913), S. 132. 

(2) Companies Act (1950), S. 211. 

Profits—Capitalisation of. 

See Companies Act, 1950, Regs. 90, 97. 

Prohibition of associations and partnerships exceed¬ 
ing certain number. 

See (1) Companies Act (7 of 1913), S. 4. 

(2) Companies Act (1950), S. 11. 

Property. 

— Of company—Penalty for misuse. 

See (1) Companies Act (7 of 1913), S. 282A. 

(2) Companies Act (1956), S. 030. 

Prosecution. 

—For offence brought to light by investigation of 
company’s affairs. 

See (1) Companies Act (7 of 1913), S. 141A. 

(2) Companies Act (1950), S. 242. 

— Of delinquent officers and members of company. 

See (1) Companies Act (7 of 1913), S. 237. 

(2) Companies Act (1950), S. 545, 

Prospectus. 

—Civil liability for mis-statement in. 

See (1) Companies Act (7 of 1913), S. 100. 

(2) Companies Act (1950), S. 02. 

Piovident Funds. 


—Power of Court on application under S. 397 or 398 
of Companies Act, 1950. 

See Companies Act (1950), S. 402. 

— Power of Government to prevent. 

See Companies Act (1950), S. 408. 

—Right of Government to apply under Ss. 397 and 
398, Companies Act, 1950. 

See Companies Act (1950), S. 401. 

Penalty. 

—Annual general meeting — Default in complying 
with provisions as to. 

See Companies Act (1950), S. 108. 

—For contravention of Ss. 417, 418 and 419, Com¬ 
panies Act, 1950. 

See Companies Act (1950), S. 420. 

—For false statements in balance sheet, prospectus, 
return, etc. 

See (1) Companies Act (7 of 1913). S. 282. 

(2) Companies Act (1950), S. 028. 


—Penalty for contravention of Ss. 417, 418 and 419» 
Companies Act (1950). 

See Companies Act (1950), S. 420. 

Provisional Liquidator. 

—Appointment of official liquidator, as, before wind¬ 
ing up. 

See Companies Act (1950), S. 449. 


Proxies 

See (1) Companies Act (1913), S. 79. 

(2) Companies Act (1956), S. 170; Sch. IX. 
—Stamp duty on proxies. 

See Companies Act (1950), S. 170. 


Public Company. 

—Definition of. r ^ , , nn v 

See (1) Companies Act (7 of 1913), S.^-(1) (-)• 
(2) Companies Act (1950), Ss. 2 (37), 3. 


Receiver. 

— Appointment of. „ , 

See Civil P. C. (1908), O. 40, R. 1. 
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Reconstruction. 

—Reconstruction and amalgamation of companies— 
Provisions for facilitating. 

See (1) Companies Act (7 of 1913), S. 153A. 

'2) Companies Act (1950), S. 39-1. 

Register. 

—Of contracts, companies and firms in which direc¬ 
tors are interested. 

See ('1) Companies Act (7 of 1913), S. 9L (A) (3) and 
91C. 

(2) Companies Act (1956), S. 301. 

— Of directors etc.,—Inspection of. 

See (1) Companies Act (7 of 1913). S. 87 (3) (4). 

(2) Companies Act (1950), S. 304. 

—Of directors, managing agents, secretaries, trea¬ 
surers etc. 

See (1) Companies Act (7 of 1913), S. 87. 

(2) Companies Act (1950), S. 303. 

— Of members. 

See Companies Act (1930), S. 150. 

— Of members—Power of Court to rectify. 

See Companies Act (1955), S. 155. 

—Rectification of register—Notice to Registrar, of, 

See (1) Companies Act 7 of 1913), S. 39. 

(2) Companies Act (1958), S. 150. 

— Registers etc. to be evidence. 

See (1) Companies Act (7 of 1913), S. 40. 

(2) Companies Act (1950), S. 164. 

Registered office. 

—Alteration of—Persons entitled to object to the 
change. 

See (1) Companies Act (7 of 1913), Ss. 12, 13, 14. 
(2) Companies Act (1956), S. 17. 

—Alteration of—Place of. 

See (1) Companies Act (7 of 1913), Ss. 12, 13, 14. 
(2) Companies Act (1956), S. 17. 

Registrar. 

—Appointment, salary etc. of. 

See (1) Companies Act (7 of 1913), S. 248. 

(2) Companies Act (1950), S. 009. 

Inspection, production and evidence of documents 
kept by. 

See Companies Act (1950), S. 610. 

—Power of—To strike defunct company off register. 
See (1) Company Act (7 of 1913), S. 209F. 

(2) Companies Act (1950), S. 500. 

Register to be kept by, of particulars as to Directors, 
managing agents, etc. 

See Companies Act (1956), S. 300. 

— Return, etc., of particulars in register of directors, 
managing agents etc. 

See (1) Companies Act (7 of 1913), S. 87. 

(2) Companies Act (1950), S. 303 (2). 

Returns, etc., to be filed before enforcement of 
company's duty. 

See Company Act (1950), S. 614. 

Registration. 

—Companies capable of being registered under the 
Act. 

See Companies Act (1956), S. 585. 

—Vesting of property on. 

See (1) Companies Act (7 of 1913), S. 203. 

(2) Companies Act (1950), S. 575. 

Registration Offices. 

See (l) Companies Act (7 of 1913), S. 248. 

(2) Companies Act (1950), S. 609. 

Registration of memorandum and articles. 

See Companies Act (1956), S. 33. 


Regulations of Company. 

—Adoption and application of — Table A in the case 
of companies limited by shares. 

See Companies Act (1950), S. 28. 

Return. 

—Company to make returns etc., to Registrar — En¬ 
forcement of duty of. 

See Companies Act (1956), S. 614. 

—Default in filing, before Registrar — Court trying 
offience caused by such default—Power of to direct 
filing of. 

See Companies Act (1956), S. 014A. 

Rules. 

—Power of Supreme Court to make. 

See Companies Act (1956), S. 643. 

Saving. 

—Of operation of S. 138 of Companies Act (7 of 
1913). 

See Companies Act (1956), S. 046. 

— Of orders, rules etc., in force at commencement of 
Companies Act (1 of 1950). 

See Companies Act (1956), S. 645. 

— Of pending proceedings for winding up. 

See (1) Companies Act (7 of 1913), S. 284. 

(2) Companies Act (1950), S. 647. 

— Of prosecutions instituted by liquidator or Court 
under S. 237 of Companies Act (7 of 1913). 

See Companies Act (1956), S. 64S. 

Secretaries and Treasurers. 

—Provisions, applicable to managing agents to apply 
to, with certain exceptions and modifications. 

See Companies Act (1950), S. 379. 

Securities. 

—Of employees—Deposit of, in Scheduled Bank. 

See (1) Companies Act (7 of 1913), S. 282-B (1). 

(2) Companies Act (1956), S. 417. 

— Of employees — Right of employee to see Bank’s 
receipt for. 

See Companies Act (1956), S. 419. 

—Penalty lor contravention of Ss. 417, 418 and 419, 
Companies Act (1 of 1956). 

See Companies Act (1956), S. 420. 

Service of documents. 

— On company. 

See Companies Act (1956), S. 51. 

Share capital. 

— Equity share capital and equity shares. 

See (1) Companies Act (19508 S. 81 (1), Expl. 

(2) Companies Act (1913), S. 105 (c). 

—Power of limited company to alter. 

See (1) Companies Act (7 of 1913), S. 50. 

(2) Companies Act (1956), S. 94. 

— Reduction of— Application to Court to confirm. 

See (1) Companies Act (7 of 19138 Ss. 50, 58, 59. 

(2) Companies Act (19508 S. 101. 

—Reduction of — Order confirming reduction and 
powers of Court on making such order. 

See Companies Act (1956), S. 102. 

—Reduction of — Special resolution for. 

See (1) Companies Act (7 of 1913), S. 55. 

(2) Companies Act (1956), S. 100. 

Share.holder. 

—Joint share-holders. 

See (1) Companies Act (7 of 1913), S. 30. 

(2) Companies Act (1956), S. 41. 

—Powers of, general body of. 

See Companies Act (1956), S. 100. 
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Rights and liabilities'of. 

See (1) Companies Act (7 of 1913), S. 30. 

(2) Companies Act (1956), S. 41. 

—Rights of dissentient share-holders. 

See Companies Act (1950), S. 107. 

—Rights of holders of special classes of shares—Alte¬ 
ration of. 

See Companies Act (1950), S. 100. 

Shares. 

—Allotment—Irregular allotment, effect of. 

See (1) Companies Act (7 of 1913), S. 102. 

(2) Companies Act (1950), S. 71. 

—Allotment Prohibition of, unless minimum sub¬ 
scription received. 

See (1) Companies Act (7 of 1913), S. 101. 

(2) Companies Act (1950), S. 69. 

—Allotment — Prohibition of, unless statement in 
lieu of prospectus delivered to registrar. 

See (1) Companies Act (7 of 1913), S. 98. 

(2) Companies Act (1950), S. 70. 

—Allotment—Return as to. 

See (1) Companies Act (7 of 1913), S. 104. 

(2) Companies Act (1950), S. 75. 

Application for Application for and allotment of 
shares and debentures. 

See Companies Act (1950), S. 72. 

—Application for—Conditional applications. 

See (1) Companies Act (7 of 1913), S. 30. 

(2) Companies Act (1950), S. 41. 

Application for—Withdrawal of application. 

See (1) Companies Act (7 of 1913), S. 30. 

(2) Companies Act (1950), S. 41. 

—Certificate of. 

See Companies Act (1950), S. 84. 

— Contract to take—Repudiation of contract. 

See (1) Companies Act (7 of 1913), S. 30. 

(2) Companies Act (1956), S. 41. 

Contract to take—Specific performance. 

See (1) Companies Act (7 of 1913), S. 30. 

(2) Companies Act (1956), S. 41. 

—Death of a member— Persons becoming entitled to, 
by succession. 

See (1) Companies Act (7 of 1913), S. 30. 

(2) Companies Act (1956), S. 41. 

—Equity shares—Meaning of. 

See (1) Companies Act (1913), S. 105C. 

(2) Companies Act (1956), S. 81 (1), Expl. 

—Nature of. 

See (1) Companies Act (7 of 1913), S. 28 (1). 

(2) Companies Act (1956), S. 82. 

— Premiums received on issue of shares — Applica¬ 

tion of. 

See Companies Act (1950), S. 78. 

—Purchase by company or loans by company for 
purchase of its own or its holding — Company's 
shares—Restrictions on. 

See (1) Companies Act (7 of 1913), S. 54A. 

(2) Companies Act (1956), S. 77. 

—Redeemable preference shares—Power to issue. 

See Companies Act (1950), S. 80. 

—Shares at a discount—Power to issue. 

See (1) Companies Act (7 of 1913), S. 105A. 

(2) Companies Act (1950), S. 79. 

—Shares of shareholders dissenting from scheme or 
contract approved by majority — Power and duty 
to acquire. 

See (1) Companies Act (7 of 1913), S. 153B. 

(2) Companies Act (1950), S. 395. 

—Situs of. 

See (1) Companies Act (7 of 1913), S. 28 (1). 

(2) Companies Act (1950), S. 82. 


— Share-holder 

—Transferability. 

See (1) Companies Act (7 of 1913), S. 28 (1). 

(2) Companies Act (1950), S. 82. 

—Transfer of. 

See (1) Companies Act (7 of 1913), S. 30, Sch. 1, 
Tab. A, Reg. 21. 

(2) Companies Act (1950), S. 41, 

Transfer of—Application for. 

See Companies Act (1956), S. 110. 

—Transfer of Application for recognising transfer. 
See Companies Act (1956), S. 108. 

J ra nsfer —Effect of improper registration. 

See Companies Act (1956), S. 108. 

Transfer of—Effect of transter against company. 

See (1) Companies Act (7 of 1913), S. 28 (1)T 
(2) Companies Act (1956), S. 82. 

^ ra J s ^ er — Instrument of transfer necessary to 
effect registration. 

See Companies Act (1956), S. 108. 

Transfer of — Presumption as to directors' good 
faith. 

See Companies Act (1950), S. 111. 

—Transfer of—Refusal of—Appeal against refusal. 

See Companies Act (1950), S. 82 and S. 111. 

Transfer of — Refusal of — Discretion to be exer- 
cised without delay. 

See Companies Act (1950), S. 111. 

—Transfer of — Refusal of — Effect of Government’s 
order in appeal. 

See Companies Act (1950), S. 111. 

—Transfer of —Refusal of—Notice of refusal. 

See Companies Act (1950), S. 111. 

—Transfer of—Refusal of—On ground of transferee’s 
undesirability. 

See Companies Act (1950), S. 111. 

—Transfer of — Refusal of — Power of refusal to be 
exercised bona fide. 

See Companies Act (1956), S. 111. 

—Transfer of—Registration of. 

See Companies Act (1956), Ss. 108, 110. 

—Transfer of—Registration of—Company not bound 
to give reasons for refusal 
See Companies Act (1950), S. 111. 

—Transfer of—Restriction on transfer. 

See Companies Act (1950), S. 82. 

—Transfer of—Rights of transferee. 

See (1) Companies Act (7 of 1913), S. 28 (1). 

(2) Companies Act (1956), S. 82. 

—Transmission of. 

See Companies Act (1950), S. 108. 

—Transmission of—Discretion to refuse registration. 

See Companies Act (1950), S. 111. 

Shares and debentures. 

—Not to be registered except on production of instru¬ 
ment of transfer. 

See Companies Act (1956), S. 108. 

—Registration of. 

See Companies Act (1950), S. 108. 

Shares etc. of other companies. 

—Purchase by company. 

See Companies Act (1950), S. 372. 

Share warrant and entries in register of members. 

See (1) Companies Act (7 of 1913), Ss. 45, 46, 47 
and 48. 

(2) Companies Act (1956), S. 115. 

Share warrants to bearer. 

—Issue and effect of. 

See (1) Companies Act (7 of 1913), Ss. 43, 44. 

(2) Companies Act (1956), S. 114. 
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Sole selling agents, appointment of, 

See Companies Act (1956), S. 294. 

Special Acts. 

—Companies governed by—Application of Companies 
Act 1956, to. 

See Companies Act (1956), S. 616. 

Statutory meeting. 

— Of company. 

See Companies Act (1956), S. 165. 

Statutory report. 

—Of company. 

See Companies Act (1936), S. 165. 

Stock in trade. 

—Meaning of — Mineral ore belonging to mining 
company 

See Companies Act (1956), S. 125. 

Suits. 

— Plaints—Signing and verification of. 

See (1) Companies Act (7 of 1913), S. 23. 

(2) Companies Act (195d), S. 34. 

—Suits against company. 

See (1) Companies Act (7 of 1913), S. 23. 

(2) Companies Act (1956), S. 34. 

—Suits to redress wrongs done to company or enforce 
its claims. 

See (1) Companies Act (7 of 1913), S. 23. 

(2) Companies Act (1956). S. 34. 

— Suits, unregistered company, by. 

See Civil P. C. (1908), O. 29, R. 1, 

Supreme Court. 

—Power of, to make Rules. 

See (1) Companies Act (7 of 1913), S. 240. 

(2) Companies Act (1956), S. 043. 

Time. 

-For filing copies of orders of Court — Time for 
obtaining copies excluded. 

See Companies Act (1950), S. 040-A. 

Trusts. 

J™sts not to be entered on register. 

3ee (1) Companies Act (7 of 1913), S. 33. 

(2) Companies Act (1950), S. 153. 

Unregistered company. 

—Contributories in winding up of. 

See (1) Companies Act (7 of 1913), S. 272. 

(2) Companies Act (1956), S. 585. 

'Meaning of—For purposes of winding up. 

3ee (1) Companies Act (7 of 1913), S. 270. 

(2) Companies Act (1956), S. 582. 

N oluntary liquidation. 

See under Companies—Voluntary winding up. 

Voluntary winding up. 

See also under Companies—Creditor’s voluntary 
winding up. 

'Arrangement between company and creditors— 
When binding. 

See (1) Companies Act (7 of 1913), S. 215. 

(2) Companies Act (1956), S. 517. 

Circumstances in which company may be wound 

up. 

See (1) Companies Act (7 of 1913), S. 203. 

(2) Companies Act (1956), S. 484. 

Court — Power to apply to have questions deter¬ 
mined or powers exercised. 

See (1) Companies Act (7 of 1913), S. 216. 

(2) Companies Act (1956), S. 518. 

'Creditors' voluntary winding up. 

See under Companies—Creditors voluntary winding 
up. 6 

—Declaration of solvency in case of proposal to 
wind up voluntarily. 

See (1) Companies Act (7 of 1913), S. 207. 

(2) Companies Act (1956), S. 488. 


—Effect of—On status of company. 

See (1) Companies Act (7 of 1913), S. 205. 

(2) Companies Act (1956), S. 487. 

—Final meeting and dissolution. 

See Companies Act (1950), S. 497. 

— Liquidator—Appointment and removal of — Powei 

of Court. 

See (1) Companies Act (7 of 1913), S. 213. 

(2) Companies Act (1950), S. 515. 

—Liquidator—Notice of, to be given to Registrar. 

See Companies Act (1956), S. 493. 

—Liquidator—Powers and duties of. 

See (1) Companies Act (7 of 1913), S. 212. 

(2) Companies Act (1956), S. 512. 

—Liquidator — Power of — To accept shares, etc. as 
consideration for sale of property of company. 

See (1) Companies Act (7 of 1913), S. 208-C. 

(2) Companies Act (1956), S. 494. 

—Members’ voluntary winding up—Provisions ap¬ 
plicable. 

See Companies Act (1956), S. 489. 

—Power to order winding up subject to supervision. 
See (1; Companies Act (7 of 1913), S. 221. 

(2) Companies Act (1956), S. 522. 

—Publication of resolution. 

See (1) Companies Act (7 of 1913), S. 206. 

(2) Companies Act (1956), S. 485. 

Voting Rights. 

See Companies Act (1956), S. 87. 

Voting rights in existing companies. 

—Termination of disproportionately excessive. 

See Companies Act (1956), S. 89. 

Winding up. 

See also under 

(1) Companies — Creditors’ voluntary winding 

up. 

(2) Companies—Voluntary winding up. 

(3) Companies—Winding up by Court. 

—Appeal. 

See (1) Companies Act (1913), S. 202. 

(2) Companies Act (1956), S. 483. 

—Application for—Essentials. 

See (1) Companies Act (7 of 1913), S. 160. 

(2) Companies Act (1956;, S. 439. 

—Attachments, executions, etc. — Avoidance of — In 
winding up by or subject to supervision of Court. 
See (1) Companies Act (7 of 1913), S. 232. 

(2) Companies Act (1956), S. 537(1). 

—Avoidance of transfers, etc., after commencement of. 
See (1) Companies Act (7 of 1913), S. 227. 

(2) Companies Act (1956), S. 536. 

-Court-Power of,.to assess damages against delin¬ 
quent directors, etc. 

See (1) Companies Act (7 of 1913), S. 235. 

(2) Companies Act (1956), S. 543. 

— Debts of all descriptions to be admitted to proof. 

See (1) Companies Act (7 of 1913b S. 228. 

(2) Companies Act (1950 , S. 528. 

—Dissolution of company—Power to declare dissolu¬ 
tion void. 

See (1) Companies Act (7 of 1913), S. 243. 

(2) Companies Act (1950), S. 559. 

—Fraudulent preference. 

See (1) Companies Act (7 of 1913), S. 231. 

(2) Companies Act (1956), S. 531. 

—Information as to pending liquidations. 

See (1) Companies Act (7 of 1913), S. 2*44. 

(2) Companies Act (1956), S. 551. 

—Insolvent companies — Application of insolvency 

X lllt o# 

See (1) Companies Act (1 of 1913), S. 229. 

(2) Companies Act (1956), S. 529. 
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—Insolvent companies-Company acting as selling 
agent and persons dealing with it. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1956), S. 529. 

—Insolvent companies—Creditors entitled to prove 
claims. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies—Debts provable—Claim must 
relate to an enforceable liability. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950', S. 529. 

—Insolvent*companies—Debts provable-Damages for 
breach of : ontract. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1956), S. 529. 

—Insolvent companies—Debts provable—Interest. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies — Liquidator’s light to go 
behind decrees and orders. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies - Money deposited for specific 
purpose. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies—Money realised by Bank as 
agent. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies— Property held by, in fiduciary 
C3 pacity. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies - Provident Fund of employees. 
See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies—Right of secured and un¬ 
secured creditors. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

— Insolvent companies—Set off, in. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

—Insolvent companies — Trust money deposited in 
Bank. 

See (1) Companies Act (7 of 1913), S. 229. 

(2) Companies Act (1950), S. 529. 

— Liability for fraudulent conduct of business. 

See Companies Act (1950), S. 542. 

—Liquidator 

See also under, Companies —Official liquidator. 

—Liquidator—Powers of. 

See Companies Act (1950), Regn. 98. 

—Liquidator — Powers of — Lequidator to exercise 
certain powers subject to sanction. 

See (1) Companies Act (7 of 1913), S. 234. 

(2) Companies Act (1950), S. 540.- 

—Meetings to ascertain wishes of creditors or con¬ 
tributories. 

See Companies Act (1950), S. 557. 

— Misfeasance by directors—Court’s power in winding 
up. 

See (1) Companies Act (1913), S. 235. 

(2) Companies Act (1950), S. 543. 

—Modes of. 

See (1) Companies Act (7 of 1913), S. 155. * 

(2) Companies Act (1950), S. 425. 

—Offences by officers of companies in liquidation. 

See Companies Act (1950), S. 538. 

—Of foreign companies. 

See Companies Act (1950), S. 584. 


—Penalty for falsification of books, etc. 

See (1) Companies Act (7 of 1913), S. 230. 

(2) Companies Act (1956), S. 539. 

—Penalty for not keeping proper accounts. 

See Companies Act (1950), S. 541. 

—Person taking in pawn or pledge, etc. of property 
of company in liquidation — Liable to imprison¬ 
ment. 

See Companies Act (1950), S. 538 (2). 

—Power to order costs. 

See (1) Companies Act (7 of 1913), S. 193. 

(2) Companies Act (1950), S. 470. 

—Preferential payments. 

See (1) Companies Act (7 of 1913), S. 230. 

(2) Companies Act (1950), S. 530. 

—Proceedings for, pending at time of commencement 
of Act—Saving of provisions as to. 

See (1) Companies Act (7 of 1913), S. 284. 

(2) Companies Act (1950), S. 047. 

—Stay of — Proof of debt. 

See (1) Companies Act (1913), S. 228. 

(2) Companies Act (1956), S. 528. 

—Power of Court. 

See (1) Companies Act (7 of 1913), S. 173. 

(2) Companies Act (1950), S. 400. 

—Tax or impost or any dues payable to Government. 
See (1) Companies Act (7 of 1913), S. 232. 

(2) Companies Act (1950), S. 537 (2). 

—Transfers—Avoidance of. 

See (1) Companies Act (1913), S. 227. 

(2) Companies Act (1950), S. 530. 

—Unclaimed dividends and undistributed assets—To 
be paid into the company’s liquidation accounts. 

See (1) Companies Act (7 of 1913), S. 244B. 

(2) Companies Act (1950), S. 555. 

— Unregistered companies. 

See (1) Companies Act (1913), Ss. 270, 271. 

(2) Companies Act (1950), S. 582. 

— Voluntary. 

See under Companies-Voluntary winding up. 


Winding up by Court. 

— Circumstances in which may be wound iip. 

See (1) Companies Act (7 of 1913), S. 102. 

(2) Companies Act (1950), S. 433. 

—Commencement of. 

See (1) Companies Act (7 of 1913), S. 168. 

(2) Companies Act (1956), S. 441. 

—Company when deemed unable to pay its debts. 

See (1) Companies Act (7 of 1913). S. 103. 

(2) Companies Act (1950), S. 434. 

Winding up proceedings. 

—Commencement of-Winding up by Court. 

See (1) Companies Act '.((1913), S. 168. 

(2) Companies Act (1950), S. 441. 

—Company’s property- Custody of. 

See Companies Act (1950), S. 450. 

—Court, powers of, on hearing petition for winding 


See Companies Act (1950), S. 443. 

—Creditors not proving in time—Power to exclude. 
See Companies Act (1956), S. 474. 


Dissolution of company. 

See Companies Act (1950), S. 481. 

Jurisdiction-Order made in any Court to be en 

Eorced by other Courts. 

See (1) Companies (7 of 1913 -S. 200. 

(2) Companies Act (1950), S. 482. 

Orders in—Appeals from. 

See (1) Companies Act ;r of^1913 , S. 202. 

(2) Companies Act (1950), S. 483. 
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Persons suspected of having property of Company 
—Power to summon, etc. 

See (1) Companies Act (7 of 1913), S. 195. 

(2) Companies Act (1950), S. 477. 

Public examination of promoters, etc.- Power to 
order. 

See (1) Companies Act (7 of 1913), S. 196. 

(2) Companies Act (1956), S. 478. 

•Winding up order—Copy of to be filed with re- 
istrar. 

ee Companies Act (1956), S. 445. 

Winding up order—Effect of. 

See (1) Companies Act (7 of 1913), S. 167. 

(2) Companies Act (1956), S. 447. 

Winding up order—Suits stayed on. 

See (1) Companies Act (7 of 1913), S. 171. 

(2) Companies Act (1956), S. 446. 


COMPANIES ACTS (1913) and (1956) 

Comparative chart of Sections of the 
Act of 1913 and Act cf 1956. 


Act of 1913 

Sections. 

Act of 1956 
Sections. 

1 

1 

2 (1) (1) 

2 (2) 

2 (1) (2) 

2 (10); 3 (1) (i) 

2 (1) (3) 

2 (11) 

2 (1)(4) 

2 (12) 

2 (1) (5) 

2(13) 

2 (1) (6) 

2 (14) 

2(1) (?) 

2 (16); 3 (1) (ii) 

2 (1) ,74) 

2 (20) 

2 (1) (8) 

2 (21) 

2 (1) (9) 

2 (24) 

2 (1) (94) 

2 (25) 

2 (1)(10) 

2 (28) 

2 (1) (11) 

2 (30) 

2 (1) (12) 

2 (33) 

2 (1) (13) 

2 (35); 3 (1) (iii) 

2 (1) (134) 

2 (37); 3 (1) (iv) 

2(1) (14) 

2 (36) 

2 (1) (15) 

2 (40) 

2 (1)(16) 

2 (46) 

2 (1) (17) 

2 (49) 

*2 A 

3 (2) 

*2B 

• • • 

3 

10 

1 

11 

0 

12 



7) 

13 

3 

• • • 

9 

15 

10 

16 

ii (i) 

20 (2) 

11 (2) 

22 

11 (3) 

20 (1) 

11 (4) 

21 

11 (5) A (6) 

23 

121 


i3 y 

17 

14 J 


15 

18 

16 

19 

17 (1) 

26 

17 (2) 

28 

17 (3)1 

17(4)) 

27 

18 

28 

19 

30 

20 

31 


Aot of 1913 j Act of 1956 

Sections. Sections. 


20 (A) 

38 

21 


36 

22(1) 

33 

23 


34 

24 (1) 

35 

24 (2) 

33 (2) 

25 


39 

25A 

40 

26 


25 

27 


37 

28(1) 

82 

28 (2) 

83 

29 


84 

30 


41 

31 


150 

31A 

151 

32 

HI A (2) 

159 

32 (3) & (4) 

161 

32(5) 

162 

33 


153 

34 (1) & (2) 

110 

34 (3) 

108 

34 (4), (5) JL' (7) 

111 

35 


109 

36 


163 

37 


154 

3S 


155 

39 


156 

40 


164 

41 


157 

42 \ 

42A j 

158 

431 

44 

t 

9 

114 

45 \ 

1 

46 

I 

115 

1 

47 

r 

4SJ 

49 (1) A (2) 

i 

00 

V W 

49(3) 

93 

50 


94 

51 


95 

52 


96 

53 


97 

54 


• • • 

54A 

77 

55 


100 

56 


101 

57 


i 

581 


1 101 

59 

• 

60 


102 

611 


103 

62 1 

4 

• 

63 


104 

64 


105 

65 


• • • 

66 


• • • 

66A (1) 

106 

66A (2) 

107 (2) 

67 


32 

68 


98 

69 


99 

70 


322 

71 


323 

72 


146 

731 


14 

74) 

» 

75 


148 

76 (1) 

166 

76 (2) 

168 

76(2) 

167 

77 


165 
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Act of 1913 

Act of 1956 

Sections. 

Sections. 

78 

169 

79 (1) (e) 

179 

80 

187 

81 

189 

82 

192 

83 (1) 

193 

83 (2) 

194 

83 (3) 

195 

83 (4)1 

83 (5) ! 

83 (6) f 

196 

83 (7)J 

83A 

252 

83 B 

254; 255; 263 

84 

266 

85 (1) 

270 

85 (2) 

272 

86 (1) 

274; 290 

86A 

202 

86B 

(Proviso &’Explana- 

312, 313 

tlon.) 


86C 

201 

86D 

295 

86E 

314 

86F 

297 

S6G 

284 

86H 

293 

861 (2) 

203; 283 

86J (1) (a) (ii) 

310 

86J (1) (b) 

259 

86J (1) (c) 

311 

86J (2) 

409 

87 

303; 304 

87A (1) 

328 

87 A A 

329 

87B 

336 

87B (a) Proviso 

341 

87B (b) 

346 

87B (c) 

343 

87B (d) 

364 

87B (e) 

365 

87C (1) 

198, 348, 354 

87C (2) 

350 

87G (4) 

355 

87 D (1) 

369 

87D (5) 

356; 358; 360 

87E (1) 

370 

87E (2) 

371 

87F 

372 

87G 

368 

87H 

375 

871 

377 

88 

46 

89 

47 

90 

48 

91 

50 

91A 

299; 301 

91B 

300 

91C 

301; 302 

91D 

416 

92 (1) 

55 

92 (2) to (5) 

60 

93 

• • • 

94 

• • • 

95 

• • • 

96 

56(2) 

97 (1) 

63 

97 (2) 

56 (4) 

98 

70 

98A 

64 

99 

61 

100 

62 

101 

69 


Aoi of 1913 Act of 1956 

Seotions. Sections. 


102 

71 

103 

149 

104 

75 

105 

76 

105A 

79 

105B 

80 

105G 

81 

106 

• • • 

107 

208 

108 

113 

109 (1) 

125 

109 (2) 

126 

109 A 

127 

110 

128 

111 

129 

112 

130 

113 

131 

114 

132 

115 

133 

116 

134 

116 (3) 

135 

117 

136 

118 

137 

119 (1) 

421 

119 (2) 

422 

119 (3) 

423 

120 

141 

121 

138 

122 

142 

123 

143 

124 

144 

125 

118 

126 

120 

127 

121 

128 

122 

129 

123 

130 

209 

131 

210 

131A 

• • • 

132 

211 

132A 

212 

133 

215 

134 

220 

135 

219 

136 

223 

137 

234 

138 

235; 237 

139 

236 

140 

240 

141 

241 

141A 

242 

142 

• • • 

143 

246 

144 (1) (2A) (4) & (5) 

226 

144 (7), (8), (9) 

224 

145 

227 

146 (6) 

225 

147 

45 

148 

51 

149 

52 

150 

54 

151 (1) 

• • » 

151 (2) (3) 

641 

151 (4) (5) 

162 

642 

389 

153 

391 

153 (6) 

390 

153A 

394 

153B 

153C (1) & (4) 

153-C (2) 

153-0 (3) 

153-0 (5) 

153-0 (6) & (7) 

395 

397; 305 

401 

399 

402 

404 
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Aot of 1918 

Sections. 

Aot of 1956 
Sections. 

158-C (9) 

405 

15S-C (10) 

406 

15 3-D 

407 

154 (1)1 

154 (2)j 

44 

154 (3) 

43 

155 

425 

156 

426 

157 

427 

158 

428 

159 

429 

160 

430 

161 

431 

162 

433 

163 

434 

164 

435 

165 

• • • 

166 

439 

167 

447 

168 

441 

169 

442 

170 (1) & (2) 

443 

170 (3) 

444 

171 

446 

17U (2) 

449 

172 

445 

173 

466 

174 

• • • 

175 

448 

175 (1), (5) 

451 

175 (2) 

450 

175 (6) 

453 

176 (3) 

451 

177 

452 

177A 

454 

177B 

455 

178 

456 

178A (l), (2) & (3) 

464 

178A (4) to (12) 

466 

179 

457 

180 

458 

181 

459 

182 (1 to 3) 

461 

182 (4) 

462 

183 

460 

184 

467 

185 

468 

186 

469 

187 

470 

188 

471 

189 

• • • 

190 

473 

191 

474 

192 

475 

193 

476 

194 

481 

195 

477 

196 

478 

197 

479 

198 

480 

199 

A a ^ 

200 

™ w w 

482 

201 


202 

» * • • 

483 

203 

484 

204 

486 

205 

487 

206 

485 

207 

488 

208 

489 

208A (1) 

490 

208A (2) 

491 

208B 

492 

208G 

494 


Act of 1913 

Sections. 

Aot of 1956 
Seotions. 

208D 

496 

208E 

497 

209 

499 

209A 

500 

209B 

502 

209G 

503 

209D (1) 

504 

209D (2) 

505 

209E 

506 

209F 

507 

209G 

508 

209H 

509 

210 

510 

211 

511 

212 

512 

213 

515 

214 

516 

215 

517 

216 

518 

217 

520 

218 

521 

219 

• • • 

220 

• • • 

221 

522 

222 

523 

223 

• « • 

224 

524 

224 (2) 

525 

225 

526 

226 

527 

227 

536 

228 

528 

229 

529 

230 

530 

230A 

535 

231 

531 

231 (3) 

532 

232 

537 

233 

534 

234 

546 

235 

543 

236 

539 

237 

545 

238 

629 

238A 

538 

239 

557 

240 

548 

241 

549 

242 

550 

243 

559 

244 

551 

244A (1) 

552, 553 

244B 

555 

245 

558 

246 

643 

247 

560 

248 

609 

248 (5) 

610 

249 (1) 

611 

249 (2) 

612 

249A 

614 

250 

561 

251 

562 

252 

564 

253 

565 

254 

566 

255 

567 

256 

568 

257 

569 

258 

570 

259 

571 

260 

• • • 

261 

573 

262 

574 
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Act of 1913 
Sections. 


Act of 1956 
Sections. 


Comparative chart of Sections of 
Acts of 1956 and 1913 


263 

264 

265 

266 
267 
266 

269 

270 

271 (1) <3e (2) 

271 (3) 

272 

273 

274 

275 

276 

277 

277 (1) 

277 (1) (e) 

277(2) 

277 (3) (i) 

277 (4) 

277 (6) 

277 (7) 

277 (8) 

277A1 
277B) 

277C 

277D 

277E 

278 

278 (2) 

278 (3) 

279 

280 
281 
282 
282A 
282B (1) 

282B (2) 

282B (4) 

282B (5) 

283 

284 
286 

287 

288 
289A 
289B 
290 

290i (1) Proviso (a) 
290, (1) Proviso (b) 
and (c) 

290 (3) 

Beg. 49 of Table A 
Beg. 50 

Beg. 51 of Table A 
Beg. 53-54 
Beg. 65 of Table A 
Beg. 56 of Table A 
Beg. 59 of Table A 
Beg. 57 of Table A 
Beg. 71 
Beg. 73 
Beg. 77 

Beg. 78,79, 81, 82 of 
Table A 

Reg. 83 of Table A 

Reg. 84 

Reg. 85 

Reg. 88 

Reg. 89 

Reg. 97 

Reg. 112 to 115 


I 575 

576 

577 

578 

579 

580 

581 

582 

583 

584 

585 

586 

587 

588 

589 

592 
536 

593 
596 

594 

595 
598 
602 
601 

603 


622 

623 

624 
626 

632 

633 
628 

630 

417 

418 

419 

420 

631 
647 
65S 
616 
650 


644 

656 

657 

658 
] 72 

173 

174 

175 

176 

177; 178 

180 

185 

291 

293 

274; 283 

256 

258 

262 

260 

287 

288 
205 

53 


Aot of 1956 
Sections. 


Aot of 1913 
Sections. 


2 ( 2 ) 

2 (3) 
2 ( 8 ) 
2 ( 10 ) 
2 ( 11 ) 
2 ( 12 ) 
2(13) 
2(14) 
2(15) 
2(16) 
2(17) 
2(19) 

2 ( 20 ) 
2 ( 21 ) 

2 ( 22 ) 

2(24) 

2 (25) 

2 (27) 

2 (28) 

2 (30) 

2 (33) 

2 (35) 
2(36) 

2 (37) 

2 (39) 

2 (40) 

2 (46) 
2(47) 
2(49) 

3 (1) (i) 

3 (1) (ii) 
3 (1) (iii) 

3 (1) (iv) 
3(2) 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


1 

2 (l) (1) 

153-D (3) Eapl. 

2 ( 1 )( 2 ) 

2 (1) (3) 

2 (11(4) 

2(1) (5) 

2 ( 1 ) ( 6 ) 

2 ( 1 ) (‘> 


2 (1) (7-A> 

2 (1) (8) 

2 (1) (9) 

2 (1) (9-A' 
30 

2 ( 1 ) ( 10 ) 

2 (1) (ID 
2(1) (12) 

2 (1) (13) 

2 (1) (14) 

2 (1) (18-A) 

2 (1) (15) 

2 (1) (16) 

2 (1)(17) 

2 (1) (2) 

• 2(1) (7) 

2 ( 1 ) ( 13 ) 

2 (1) (13A> 
2 A 


3 

4 

5 

6, 7, 8- 

151 

9 

10 

12, 13 & 14 

15 

16 

11 ( 1 ) 

11 (4) 

11 ( 2 ) 

11 (5) & (6j 


24 

25 

26 

27 

28 

29 

30 

31 

32 

33 

34 

35 

36 

37 

38 


26 

17(1) 

17 (3), (4) 
17 (2) * 18 


19 

20 
67 

22, 24 (2! 

23 

24 (1) 

21 

27 

20A 
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Act of 1956 
Sections. 

39 

40 

41 

42 

43 

44 

45 

46 

47 

48 

49 

50 

51 

52 

53 


54 

55 

56 

57 

58 

59 

60 
61 
62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 
81 
82 

83 

84 

85 

86 
8 7 
88 

89 

90 

91 

92 

93 

94 

95 

96 

97 

98 

99 
100 
101 
102 

103 

104 

105 

106 

107 

108 
109 


Act of 1913 
Sections 


25 

25A 

30 

154 (3) 

154 ( 1 ), ( 2 ) 

147 
88 

89 

90 
• • • 

91 

148 

149 

Regulations from 112 
to 115 of table A in the 
First Schedule. 

150 

92 (1) 

93, 96, 97 


92 (2) to (5) 
99 
100 
97(1) 

98 A 


101 

98 

102 


• « • 

104 

105 
54A 
• • • 

105A 
105B 
lOfiC 
28(1) 
28 (2) 
29 


• • • 


49 (1) (2) 

49(3) 

50 

51 

52 

53 
68 
69 
55 

56, 58, 59 
60 

61, 62 

63 

64 

66(A) A Regn. 4 of 
Table A 

66-A 
34(3) 

35 



Act of 1956 

Act of 1913 

Sections. 

Sections. 


110 

111 

112 

113 

114 

115 

116 

117 

118 

119 

120 
121 
122 

123 

124 

125 

126 

127 

128 
139 

130 

131 

132 

133 

134 

135 

136 

137 

138 

139 

140 

141 

142 

143 

144 

145 

146 

147 

148 

149 

150 

151 

152 

153 

154 

155 

156 

157 

158 

159 

160 
161 
162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 


34 

34 (4), (5), (7) 
• • • 

108 
43, 44 

45, 46, 47, 48 


125 
• • • 

126 

127 

128 
129 
• • • 

109 (1) 
109 (2) 

109 (A) 

110 
111 
112 

113 

114 

115 

116 
116 (3) 

117 

118 
121 


120 

122 

123 

124 
• • • 

72 

73 & 74 

75 
103 

31 
31A 
• • • 

33 

37 

38 
30 
41 

42, 42A 

32 (1) (2) 

32(3) (4) 
32 (5J 
36 
40 

77 

76 (1) 

76 (3; 

76 (2) 

78 


• • • 

Regn. 116 of Table A 
of Scb. I 
Reg. 50 

Reg 51 of Table A. 
Regs. 53, 54, 

79, Reg. 63 


to 67 of 


177 

178 


Table A of 
Soh. I 

Reg. 56 of Table A of 
Scb. I 

Reg. 56 of Table A 
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Act of 1956 
Sections. 


Act of 1918 
Sections. 


Act of 1956 
Sections 


179 

79 (1) (c) 

ISO 

Reg. 59 of Table A 

181 

• • • 

182 

• • • 

183 

• • • 

184 

• • • 

185 

Reg. 57 of Table A 

186 

• • • 

187 

80 

188 

• • • 

189 

81 

190 

• • • 

191 

• • • 

192 

82 

193 

83(1) 

194 

83 (2) 

195 

83 (3) 

196 

83 (4), (5), (6) & (7) 

197 

• • • 

198 

87-C (1) 

199 

• • • 

200 

• • ♦ 

201 

36-C 

202 

«6-C 

203 

• • • 

204 

• • • 

205 

Reg. 97 of Table A 

206 


207 

• • • 

208 

107 

209 

130 

210 

131 

211 

132 

212 

132-A 

213 

• • • 

214 

• • • 

215 

133 

216 

• • • 

217 

• • • 

218 

• • • 

219 

135 

220 

134 

221 

• • • 

222 

• • • 

223 

136 

224 

144 (4), (7), (8), (9) 

225 

144 (6) 

226 

144 

227 

145 

228 


229 


230 

• •• 

231 

• • • 

232 


233 

• • • 

234 

137 

235 

138 

236 

139 

237 

138 

238 

• • • 

239 

* • • 

240 

140 

241 

141 

242 

141-A 

243 

ft ft ft 

244 

ft ft ft 

245 

ft ft ft 

246 

143 

247 

• • • 

248 

• • • 

249 


250 

• • • 

251 

• • • 

252 

83-A 


253 

254 

255 

256 

257 

258 

259 

260 
261 
262 

263 

264 

265 

266 

267 

268 

269 

270 

271 

272 

273 

274 

275 

276 

277 

278 

279 

280 
281 
282 

283 

284 

285 

286 

287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 


Act of 1913 
Sections. 


83-B 

Regulations 78, 79, 81 
and 82 of Table AJ 
• • • 

Regulation 83 of 
Table A 
86-J (l)(b) 

Regn. 85 in Table A 
• • • 

Regulation 84 
83.B 


85 (1) 

85 (2) 

• • • 

86-1 & Regn. 77 of 
Table A 


86-1 & Regn. 77 of 
Table A 
86-G 


Regn. 88 of Table A 
Regn. 89 of Table A 


Regn. 71 of Table A 
• • • 

86-H and Regn. 73 of 
Table A 
• • • 

86‘D 
• • • 

86-F 

• • ft 

91-A 

91-B 

91-A (3) & 9I-C 

91-C 

87 

87 (3) (4) 


86-J (1) (a) (ii) 

86*J 11) (c) 

86-B 

86 B, Proviso & Expl 
86-E 


• • 
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705 


3?2 

323 

324 

325 
32(3 

327 

328 

329 

330 

331 

332 

333 

334 

335 

336 

337 

338 

339 

340 

341 

342 

343 

344 

345 
34 G 

347 

348 

349 

350 

351 

352 

353 

354 

355 

356 

357 

358 

359 

360 
3G1 
362 
3G3 

364 

365 

366 

367 

368 
3G9 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

386 

387 

388 
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473 
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544 
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474 
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475 
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546 
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476 

193 

547 
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195 

548 


240 

478 

196 

549 


241 

479 
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550 


242 

480 

19S 

551 
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481 
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482 
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553 
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483 

202 
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• • • 

484 

203 

555 
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485 
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486 
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557 


239 
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558 


245 
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490 
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561 


250 
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570 


258 
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571 
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501 
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573 


261 

508 
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574 


262 

504 
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575 
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505 
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576 


264 

506 
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577 


265 

507 

209P 

578 
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508 
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268 

510 
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COMPANIES ACT (7 of 1913 ) 
PREAMBLE 

•Preamble — Legislation with regard to non. 

a ing company in Part B State — Applicability of 
Companies Acts of 1913 and 193 fl cLd rv 1 ty - ot 

Act (1956), Preamble. 1958Ter L T1178. C ° mpan,es 




I 


1PARATIVE CHART OF SECTIONS m 

-Preamble — Scope of — Banking Company Acf 

11949) should be read as supplemental to ana part o': 
Companies Act. See Banking Companies Act (19^9L 
S. 2. AIR 1954 Punj 21 (DB)i 

SECTION 2 

S. 2(1) (i) Articles of Association—Construct/#! 
—Principles. 

The Courts should hesitate to place an interpreta¬ 
tion on the articles which mav have the effect of 
imposing restrictions on transferability which mzy 
be in restraint ol trade and therefore, opposed, to 
public policy. The Courts should lean in favour 
an owner’s right to deal with the property at plea¬ 
sure, unless such a right has been abridged in a parti¬ 
cular manner, and in that case too, only to the zyirrrf 
of the abridgment. 62 Punj L R 211 : (I960; ijQ CW 

192: I L R (I960) 1 Pu n j 969 : A I R I960 P uni 
4do (4oS) (Pt B) (Pr 24) (DB). 


. .. S ‘ 2 (J) (2) — ‘Company’ — Partnership — Dis¬ 

tinction — shareholder of company and parttwar dt 
firm —Positions of. 

The argument that the position of shareholders fa 
a company is analogous to that of partners inter su is 
.lolly inaccurate. I artnership is merely an associa¬ 
tion of persons for carrying on the business of part¬ 
nership and in law the firm name is a compendious 
niedioa of describing the partners. Such is, however, 
not toe case or a company which stands as a separai 

jjiiristic^ entity distinct from the shareholders. Bad: 


03 


zd com uas i ; iy05 Anclh W R (SC) 27 • T 

^7 t ® : (1955) 1 Mad L J 

(SC) 2m AIR 1955 S C 74 (77, 78) (Pt E) (Pr 9\ 

-S. 2 (1), (2) Company—‘Goodwill’—Meaning off 
(T932°) n s ra 55) ^ (1S72) ’ S - 27) “ ( pait «ership Act 

The goodwill of a business includes positive ad- 
vantages such as carrying on the commercial under- 
taking ac a particular place and in a particular, name- 
anil also its business connections, its business prestige 
<>nd several other intangible advantages which e 
business may acquire. 59 Bom L R 209 : (1957) 2 Lab 

N atr 4 !^ 9 ! 6 ' 57 ! i\ 2 F J R 231 : I L R (1958) Bom 
8 : AIR 19o7 Bom 111 (115) (Pt B) (Pr 8) (DB). 

,, . ^ (•) (2) Company — Banking conrcaav— 

Relationship between head office and branch 
cannot be that of creditor and debtor — Profession 
tax Computation of income of branch office; — 

JSKXffSiW ,0 h “ d 

s a; 5 gr-* - »«»•*. 

The word -company* as defined in the Act does not 
exclude bodies which have been given a corporate 

w %K eu . son 0 a I* 0 : 611 )-' 0 granted under S. 20 of the 
Act. f.iac an association not for profit acousrrs - 
corporate life by reason of a licence under S £0 n 

of the Act does not make itany the less a coraLmr 

within the meaning of the Act QQifii r * 

229 : (1957) 2 Mad L J 416. (19 ° G) 26 Com ^ 


S. 2 (1) (9)— Firm obta 


Sugar Company-Sole selli 
Managing agency receiving 
and commission on sales 
between managing agency 
See Income tax Act (192°) 
(DB). V 


ining managing agency 
ng agency also obtaine; 
□ xed allowance per moz 

and profits — Distinct: 
and manager pointed 
S- 7. AIR 1952 AU 
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-S 2 (1) (9A)—"A managing agent” — Meaning— 

Hindu undivided family—Position. See Hindu Law. 
(1952) 21 I T R 311 (Mad) (DB). 

-S. 2 (1) (9A)— Firm obtaining managing agency of 

Sugar Company — Sole selling agency also obtained 
— Managing agency receiving fixed allowance per 
and commission on sales and profits — Dis¬ 
cretion between managing agency and manager 
pointed out. See Income-tax Act (1922), S. 7. AIR 
.1952 AH 706 (DB). 

-S. 2 (1), Cl 9-A—Father and son entering into 

‘Managing Agency agreement with stranger firm — 
.Subsequent partnership between father and son with 
-effect from date of Managing Agency agreement— 
Their income cannot be included in total income of 
joint family. See Income-tax Act (1922), S. 16. AIR 
1953 Mad '209 (DB). 

-S 2 iH (II)—“Officer”— Director of company 

is officer of company and can be allowed to represent 
Company in Industrial Disputes proceedings — Writ 
under Art. 226. See U. P. Industrial Disputes Act 
(28 of 1947 > — Government Notification No. U. 454 of 
*4.7-1954, Cls. 17 and 121—Representation. AIR i955 
k V C (All) 1711. 

-s. 2 (1) (11) — ‘Officer’ — Secretary or agent of 

fcank—(Companies Act (1956), S. 2 (30) ). 

The definition of ‘an officer’ in S. 2 (11), Companies 
Act, is an inclusive definition and does not exhaust 
sll persons that come within the ambit of it. The 
word ‘officer’ is of wide connotation and includes 
assistant secretaries or agents of all the branches. 
(T958) 2 Andh W R 331 : 1958 A n dh L T 1063 : 
0959) 29 ComCas 114 : AIR 1958 Andh Pra 756 
(1761) (Pt F) (Pr 13) (DB). 

-S. 2 (1) (13) — Private company — Secretary of 

private company fraudulently enriching himself by 
Selling assets of company—Suit by share-holders for 
reconveyance of assets — Principle of equitable 
estoppel — Doctrine of piercing veil of corporate 
body —Effect of laches — Limitation — Limitation 

Act (1908), Arts. 144 and 142. 

The assets of a private company A were purchased 
by a new company B, floated by the secretary of 
'company A. The whole deal was fraudulent on the 
of the secretary who had a controlling interest 
in the new compiny B. The directors of the Com¬ 
pany A became the directors of the company B. 

tr the sale, the company A went into volun¬ 
tary liquidation. By the deal, there was an un¬ 
fust enrichment on the part of the secretary. The 
plaintiffs who were the share- holders of the company 
A instituted a suit against the secretary, the new 
tfc'OTnpsmv and its directors for possfssion, vesting or 
reconveyance of the property transferred to the 
Company B, through the fraud and undue influence 

the secretary. 

Held, thar the shareholders of the Company A 
za'jild sne in the circumstances of the case, apart 
£*• 0 :^ the company, in their own names, during the 
^existence of the company A. There would he equi¬ 
table estoppel, which would prevent the ‘fraudulent 
trustee (the defendant secretary) from putting ior- 
^erd the claim that the suit was not competent. 
Hsloh aLo that even after the dissolution or the 
eoinoaiiy A> this kind of a suit by ex- hare-holders 
wofd be maintainable. The basis of such a suit 
be that under the Indian Company Law the 
holders have the residuary right to the assets of a 
defunct corporation. Particularly in the case of fraud, 
equity and justice require that plaintiffs ought not to 
be non-sui'ed by a formal objection taken by a 


‘fraudulent’ trustee. As far as the ‘new company’ B 
was concerned, all that it could plead was that it 
had bona fide developed the estates as a distinct legal 
entity, and that it was not liable lo reconvey the 
corpus to the plaintiffs. Held, further that a mer 3 
delay or lying by, short of a bar of limitation would 
not disentitle the plaintiffs to relief. But on the 
grouni of laches, the plaintiffs were disentitled to 
the relief either for possession of any part of the 
corpus, or for any reconveyance from the new com¬ 
pany, or any part of it. It would not however, be 
equitable to dismiss the suit altogether on the ground 
of laches. 

Held, that this was understood to be in essence, a 
suit for recovery of a possessory interest in immovable 
properties, to which the residuary Art. 144 would 
apply, if not Art. 142. The suit was certainly in time 
and was not barred. Nor was the suit barred by 
adverse possession, whether of the new company, or 
of anyone else. (I960) 2 Mad L J 401 : I L R (1960) 
Mad 407 : AIR 1960 Mad 410 (421, 423, 424, 425) 
(Pt C) (Prs 35, 36, 37, 38, 40, 42, 43, 45) (DB). 

-S. 2(1) (13), Proviso— Companies Act (1956), 

S. 3 (1) (iii), Proviso—Private Company—Joint share¬ 
holders — Transfer of shares in their name individ- 
ua lly—Validity. 

In the proviso to the definition of ‘private company’, 
in S. 2 (1) (13), the words ‘for the purposes of this 
definition’ are significant. All that they convey is 
that two or more persons holding one or more 
shares jointly in a private company shall be treated 
as a siDgle member not for all purposes but ‘for 
the purposes of this definition’ only. The proviso 
relates to the second of the three requirements of the 
definition which restricts the membership to fifty. 
But the proviso makes it clear that two or more 
persons holding shares in a company jointly are not 
to be considered as a siDgle member for all purposes. 
Transfer of shares to a joint-holder in his individual 
capacity is not prohibited by the Act. A transfer of 
shares whether made to an individual shareholder or 
to joint holders collectively is not within any statu¬ 
tory ban, so long as the total number of members of 
a private company does not exceed fifty as required 
by S. 2 (1) (13) (b) of the Companies \ct, 1913, which 
with slight modifications, corresponds to S. 3 (1) (iii) 
(b) of the Companies Act, 1956. It was also held 
upon construction of the Articles of Association, that 
there was nothing in them prohibiting such a transfer. 
62 Punj L R 211: (1960) 30 Com Cas 192 :1 L R 
(1960) 1 Puni 969 : A I R 1960 Punj 455 (458, 459) 
(Pt A) (Prs 20, 21, 24, 25) (DB). 

•-Ss. 2(1) (16) and 30—‘Member’, ‘Share-holder’ 

and ‘holder of a share’ are inter-changeable words. 
See Companies Act (1956), S. 2 (46). AIR 1959 S C 
775. 

-S. 2 (1) (16) — Share, See Constitution of India, 

Art. 19 (1) (f). AIR 1957 Mad 841 (DB). 

SECTION 2A 

-S. 2A (as amended by Indian Independence (Ad¬ 
aptation of Central Acts and Ordinances) Order* 
1948). Ss. 72 (2) and 277 - Compapy mentioned in 
S 2A, if becomes incorporated in India for all 
purposes — Effect of notice under S. 72 — Object of 
Section 72 

Reading the two Ss. 2-A as amended and 277 com¬ 
pany mentioned inS. 2-A does not become a company 
incorporated in India for all purposes except for the 
limited purpose of S. 277. Even if it becomes an 
Indian company for a period of six months, it ^anDO 
become an Indian company for all purposes by me 
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mere giving of notice that the address of company’s 
registered office has been changed from one part of a 
town in India to another. A notice given under S. 72 
can neither make a foreign company nor confer on a 
foreign company the status ot an Indian company. 
The object is only for the purpose of service being 
effected on the company for certain purposes. AIR 
1950 East Punj 188 (194) (Ft D) (Prs 30, 31) (DB). 

SECTION 3 

•-S. 3 —Company—Internal management —Inter¬ 

ference by Court — Appointment of managing agents 
terminated by ordinary resolution contrary to articles 
of association—Suit for declaring resolution invalid 
as not barred. See Civil P. C. (1908), S. 9. AIR 1950 
PC 81. 

-S. 3 (1), Proviso — Notification issued under S. 3, 

Comparies Act of 1913 — If can be deemed to be in 
force after commencement of Act of 1956—Jurisdiction 
to entertain application under S. 155. See Companies 
Act (1950), S. 10 (2). AIR 1958 Bom 209. 

-S. 3(1), Proviso—Scope — If ultra vires or invalid 

as constituting delegated legislation. 

The proviso to S. 3(1) of the Companies Act cannot 
be held to be bad as constituting delegated legislation. 
Under the proviso, the Legislature has applied its 
mind to the question as to whether the District Ccurt 
should have the same jurisdiction as the High Court 
with regard to company matters. The policy of 
investing the District Courts with jurisdiction under 
the Companies Act has been laid down by the Legis¬ 
lature. I be carrying out of that policy has been left 
to the executive and it is left to the executive in the 
sense that thit policy should become effective at a 
time when the executive issues a notification. This 
does not constitute delegated legislation. Therefore 
lliu proviso is valid and not invalid or ultra vires. 

(1951) 2] Com Cas 204 : 53 Bom L R 100 : AIR 1931 
Bom 282 (283) (Pr 4). 


powers under S. 3 (1), Proviso, Companies Act inven¬ 
ting all District Courts in the Central Provinces ta> 
exercise all the jurisdiction conferred by the Compa¬ 
nies Act did not lapse on the coming into force of 
Part 3 of the Government of fndia Act on 1-4-1937 . 
Though the words ‘Central Government 5 were substi¬ 
tuted in place of ‘Local Government’ in proviso to 
S 3 (1) of the Companies Act, by the Indian Adapta¬ 
tion of Laws Order 1937, there was r.o need to issue 
a fresh notification as the old notification was sustained! 
and kept in force by virtue of els. 9 and 10 of the 
Indian Adaptation of Laws Order and S. 292 ; Govern¬ 
ment of India Act and the power to issue a fresh 
notification, any amendment to the previous notifica¬ 
tion became again vested in the Provincial Govern 
ment by virtue of Notification No. 88 (13' Tr. C. L 37 
D/- 26-3-1938 published in C P. & Berar Gazette 
dated 8-4-1938. 

The same position now obtains by virtue of clauses 
22 and 23 of the Adaptation of Laws Order 1950? 
read with Article 372 of the Indian Constitution 
which came into force on 26th Januar> 1950. B y 
virtue of the aforesaid clauses, the law* which was 
in force in India continues to be so in force unle^* 
altered by some Legislature or authority empowered 1 
to regulate the matter in question. The law in fore 
in India would include all notifications enabling 
Courts to entertain suits of a particular character- 

Hence, a District Judge who had been invested 
with jurisdiction under notification dated 17-8-1925 
continues to have jurisdiction in spite of the fact tha^ 
there is no fresh notification by the ProviacisJ 1 
Government after 1-8-1938. 

Even if it be held that the District Judge his ns 
jurisdiction to entertain the winding up proceedings 
and as such is i wmong court, no objection to thf’ 
jurisdiction of the District fudge can be gone into .a': 
the stage of appeal by virtue of S. 3 (3) Companies 
Act v. hen it is not raised in the Court below. [LB. 
11952) Nag 802 : (195:1) 23 Com Cas 429 : A l 3 193& 
Nag 228 (229, 230) (Prs C, 7, 11) (DB). 


' “8. 3 Jurisdiction — Winding up proceedings 

banking company—Order lor payments of calls und 
l, ‘ fy 0rn pauies Act made— Execution of order 
Jurisdiction of High Court on its’ original side und 
S. 45 B, Banking Companies Act. See Banking Coi 
panics Act (1949), S. 45-B (as inserted bv Amen 
ment Actcf 1958). A I R 1955 N U C (Cal) 4849. 

:—: S * 3—Jurisdiction — Calcutta IPgh Court has i 
jurisdiction to wind up company incorporated 
Kalhandi State in former Orissa, having place 
business in Delentta and registered olfice in Kalhan 

‘V a / e irT.n S 'o^ 2 ’ “ ll) an( ^ 271—(Merged States (Law 
Act, 1949, S. 6). AIR 1955 N U C (Cal) 400. 

S. 3— Petition to rectify register — furisdictio 
See Companies Act (1950), S. 10. AIR 1957 Kcr 6C 

S. 3 (1), Proviso— Notification conferring jurisdi 
tion on District Court to entertain applications und 
certain sections — Continuation of, under New Ac 

W59mT 3 S Act U956) ' s - 75 (4) - I>roviso - AI 


v, 9* P * Covcrn mcnt Notifieatit 

No. 1044-1201 dated 17-8-1925 under Proviso 

3 (1) empowering District Judges to exerci 
powers under Act-If extent -Objection to jurisdi 
1,011 —Indian Adaptation of Laws Order (1937), Cls 
oc 10—Government of India Act (1935), S. 292 
Indian Adaptation of Laws Order (1950), cls. 22 : 

Constitution of India, Art. 372. 

Notification No. 16-lf 1207 Dated 17.8.1925 issu, 
ny tne U. 1 . Local Government in exercise of i 


-Ss. 3, 235, 210 — Court — Meaning of — Court 

means Court undtr Companies Act and not ordtaarjr 
civil Court. 

Wh ere a liability not existing at general raw vc 
cheated by a statute, which at the same time gives a 
special and particular remedy for enforcing it, the 
remedy provided by 'he Statute mu^t be followed and 
it is not competent to the party to proceed by actiCB 
at general law. Therefore, since liquidators are crea¬ 
tions of the Companies Act, 1913 and their liability/ 
along the officers of the Company for damages £oV 
misfeasance or non-feasance is created by S. 235 o? 
Ue Act, it is necessarily implied that any shareholder 
(contributory) who claims damages must go to the 
Court under the Act, i e., the High Court, in order tO’ 
obtain it 190 t Cur L 1 289 : (1964) 2 Com L J 17 : 
66 Punj LR 749 i (1964) 34 Com Cas 717: { L $ 
(1964) 2 Punj 415 : AIR 1965 Punj 24 (25 (Pr 5). 

-S. 3—Quaere : whether entering into a scheme or 

amalgamation by ore barking company with another, 
is a matter of mere internal management ar d there¬ 
fore screened from the control of the Court. 53 
L R 469 : 1951-21 Corn Cas 326 : AIR 1951 Pen? 7T 
(86) (Pt C) (Pr 31). 

S. 3 (3) District Court — Absence of territorial 
jurisdiction —Proceedings—If invalidated—(Comnau 
nies Act (1956), S. 10). 

Provided a Court had jurisdiction under S. 3 0), 
any proceedings taken therein will not be invalidated 
simply on the ground that it had no territorial jurL- 
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elision h\ the matter. If the proceedings were taken 
la a High Court which had no territorial jurisdiction 

in tie matter, they would not have been in validated 
■rinply on that ground. Proceedings taken in a Dist- 
.TiCi Court empowered under S. 3 (1) cannot also be 
invalidated on the ground of want of territorial 
jurisdiction. When there is no inherent lack of juris¬ 
diction and there is only want of territorial jurisdic¬ 
tion proceedings taken either in a wrong High Court 
>3 District Court empowered under S. 3 (1) cannot be 
^validated and sub-s. (3) of S. 3 saves those proceed* 
•7323. (1958) Raj L VV 470 : ILR (1958) 8 Raj 334- 


-3. 3—Proviso 3 (3) — NotificaTon, dated 9th 

i&Tjgust, 1950 by Rajasthan Government empowering 
District Courts — Validity of, after application of 
to Rajasthan —Power of High Court to entertain 
ings - (Part B States (Laws) Act (1951), S. 6, 
pzoviso) — Rajasthan High Court Ordinance (15 of 
1943), S. 17). 

The delegation of power made by the Rajasthan 
^ovemment to the District Courts by the Notification 
under the Proviso to S. 3 of the Companies 
•Lot and applied to Rajasthan as modified by the 
Rajasthan Ordinance 4 ol 1950, has been preserved by 
the second proviso to S. 6 of the Part B Stales (Laws) 
Act, 1951. The Notification is intra vires and is still 
in force after the application of the Companies Act 
to Rajasthan under the Part B States (Laws) Act, 
1951, and the District Courts have power to entertain 
&$Dii©ations under the Companies Act, 1913. 


The words of the proviso to S. 3, Companies Act, 
ir> not expressly exclude the jurisdiction of the High 
Court in Company matters and hence, in spite of the 
jostling of the above notification, the High Court does 
not lose its jurisdiction in Company matters. ((1842) 
i M and G 421, Pel. on.) 


Although the High Court would undoubtedly 
possess trie power to be exercised by the Court under 
the Act, it will not entertain applications in respect 
of matters which can be dealt with by the District 
Court. 

Further, even when a District Court is authorised 
to exercise jurisdiction under the Act, the High Court 
proceed with the application before it by virtue 
R sub- 3 , (3) of S. 3 of the Act. 


1* Registration of association, company or 

partnership. 

s. 4 (2)-Members less than 20— Registration of 
association. 

Where the members of the ‘Chit Fund’ together 
with the organisers are less than 20, the association 
» not compulsorily registrable as a company under 
o. 4 (2) of the Companies Act. ILR 29 Mad 477, Foil. 
AIR 1953 Hyd 142 (143) (Pt A) (Pr 4). 

— Ss. 4 and 2(1) (ii)— Affixing of word ‘Company’ 
alter firm name —S. 4 if attracted. 

Merely because persons choose to affix the word 
Lo ; after the firm name, the company need not be 
registered under the Companies Act. It is the number 
ot the members of the partnership that determines 
the question whether the Company should be regis- 

(P^A) (£,3) that ACt ‘ AIR 1951 Kulch 55 (55) 


2. Association. 

S. 4 — Association — Chit fund concern — Not 
an associafon requiring registration — Companies 
Act (1956), S. 11. 

To constitute an Association within the meaning of 
S. 4 of the Companies Act, 1913, existence of a legal 
relationship between more than 20 persons giving 
rise to joint rights or obligations or mutual rights or 
duties is absolutely necessary. When more than 20 
persons enter into an agreement by which a chit fund 
is created, parties to such agreement do not form an 
association of which registration is necessary, because 
there is no existence of anv legal relationship between 
them. (1962) 1 Andh W R 244 : AIR 1962 Andh-Pra 
406 (408) (Pt B) (Pr 9). 

3. Partnership. 

S. 4 — Partners of firm sharing profits with 
strangers — Whether strangers become partners of 
firm. See Income-tax Act (1922), S. 20A. AIR 1957 
Andh-Pra 332 (334, 335, 336) (Pis 3, 6, 8, 10) (DB). 

4. Persons. 


Even if it be assumed that the High Court has no 
original jurisdiction, S. 17 of the Rajasthan High 
Court Ordinance authorises transfer of any case to 
itself falling within the jurisdiction of any subordi¬ 
nate Court. It would he in the discretion of the High 
Court either to carry on with the proceedings in the 
High Court or to transfer any of them to the District 
Count having jurisdiction. 1955 Raj LW 401 : I L R 
(1955) 5 Raj 931 : (1956) 26 Comp Cas 253 : A I R 
lC£3'Raj 61 (62, 63) (Prs 7, 8,9, 11, 12) (DB). 

SECTION 4 
SYNOPSIS 

(Companies Act (1913), S. 4.) 

2*> Registration of association, company or partner¬ 
ship. 

2. Association. 

Partnership. 
i » Persons. 

5* Carrying on business. 

& Acquisition of gain. 

X. Effect of non-registration* 


-S. 4 — Partnership in excess of 20 persons—In¬ 
capable of registration as partnership firm. See In¬ 
come-tax Act (1922), S. 20-A. (1964, 51ITR 507(All). 

——S. 4 (3) — Hindu joint family business—Associa¬ 
tion of more than 20 persons — Legality — (Compa¬ 
nies Act (1S56), S. 11 (3)). 

An association of more than twenty persons carry¬ 
ing on business for gain is only permissible if it is a 
Hindu jcint family business. Such an association 
would be illegal even if it is a partnership of two or 
more joint families as sub-s. (3) in terms indicates. It 
is not correct to say that when two or more joint 
families represented by their kartas enter into a part¬ 
nership the number of members for the purpose of 

S. 4 would be the kartas and not the other members 
of the joint family represented by their kartas. Such 
a partnership of kartas w'Ould be illegal if the number 
of adult members of the joint family exceeds 20. AIR 
1959 Cal 380 (385) (Pt F) (Pr 15). 

-S. 4 (2) (corresponding to Companies Act (1 of 

1956), S. 11 (2)). 

Applicability—‘Person* — Limited company re¬ 
gistered under Companies’ Act — If ‘person Part¬ 
nership between two private individuals and managing 
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agent of limited company—Partnership not registered 

_Plea that partnership was illegal as it contravened 

6. 4 (2), it not having been registered as required by 
law consisting, as it did, of more than 20 persons — 
Held that though under S. 23 (S. 34 (2) of the Com¬ 
panies Act (1950)), a registered company was a body 
corporate, the partnership was not the one between 
the two private individuals on the one hand and the 
body of corporate members forming the company on 
the other, but a partnership of three persons only — 
Partnership was not illegal as contravening S. 4 (2) 
aad therefore the suit for dissolution and accounts is 
not barred. 

Obiter. — A Registered company entering into a 
partnership with other individuals enters it only as a 
single legal person and not as a group of individuals 
comprising its shareholders. (19G3) 1 Mad L J 250 : 
(1963) 1 Comp L J 15S : 76 Mad L \V 252 : (1963) 
33 Com Cas 333: AIR 1963Mad 128 (129,130) (Prs 5, 
G, 8). 

5* Carrying on business. 


The word ‘gain’ in S. 4 (2) means ‘acquisition’ and 
is not limited to mere pecuniary gain. The word is to 
be taken as referring to a company which is formed 
to acquire something or in which the individual 
members are to acquire something. ILR (1955) Mys 
519: (1950) 26 Com Cas 121 : AIR 1955 Mys 149 
(150, 151) (Pt C) (Pr 7). 

-S. 4 — President of an association known as 

‘Naj Vitran Committee* consisting of 115 members 
filing suit, in representative capacity for recovery 
of loan — Association not registered under S. 4 — 
Plaintiff alleging its formation at instance of Govern¬ 
ment, to help it in distribution of grain among public 
— But evidence of plaintiff’s own witnesses dis¬ 
closing, that an element of acquisition of gain did 
enter into its formation — Held, committee was an 
illegal association falling within mischief of S. 4 
and hence suit could cot lie maintained — Plaintiff 
was not entitled for benefit of Ss. 65 and 70 of Con¬ 
tract Act — Contract Act (1872), Ss. 65 and 70 — 
Companies Act (1956), S. IT 


-S. 4 — Association formed to obtain steel quota 

and distribute it to members — Activity amounts to 
business clone for profit — Association is hit by 
section and is an illegal body if Dot registered as a 
company — Suit for accounts by members against 
cither members not maintainable. 


Held that the association was hit by S. 4 ol the Act 
and was an illegal association. 


The co-existence of two things namely a business 
and the carrying on of that business for gain attracts 
the application of S. 4 and the activity carried on by 
the association was a business which resulted in gain 


to its meml^ers. Keeping in view what the association 
was doing, it could not be said that it was not formed 


to do a business the object ol which was to bring forth 


some gain to its members, the gain being the steel 
quota to them. ILR 60 Bom S00 and A IB 1934 Lah 


382 and (1881) 45 L T 612, (1859) 141 E R 467 and 
ILR 17 Cal 780, Disting. 


Held therefore that a suit by some of the members 
under O. 1, R. 8 for accounts against the office bearers 
and the other members of the association was not 
maintainable, parties to the suit being members of an 
illegal association. 65 Pun L B 177 : (1963' Com L J 
100: (1963) Com Cas Rep 54: ILR (1963) 1 Punj 789: 
1903 Cur L J 77 : AIR 1964 Punj 72 (74, 75) (Ft A) 
(PrS 3, 4). 


-S. 4 (2) — Applicability—Companies Act (1956), 

S. 11(2). 

An association of more than twenty members who 
Rave bonded together for the purpose of purchasing 
cloth and selb’ng it at a profit for distribution among 
‘die members is hit by the provisions ol S. 4 of the 
Companies Act of 1913 (S. II of the Companies Act 
Oi 1950), and without registration under the Compa¬ 
nies Act is an illegal body. The mere fact that a 
number of such associations of cloth dealers were 
termed under the advice of the Textile Control 
Department for convenience of organising purchases 
and sales can make no difference and will not absolve 
.mch a body from the necessity of getting itself regis¬ 
tered if the business which it carries on is forthe 
.profits of the members. There is no need to incorpo¬ 
rate in the Act a statutory provision barring a suit by 
"uch an illegal body. I LB (1958) Puuj 2412: AIR 
*959 Funj 104 (105) (Prs 9, 10, 11). 

6. Acquisition of gain. 

8. 4 >2) —‘Gain’ — Meaning of — (Words and 
tf?brases — ‘Cain.’) 


Held on facts, that S. 4 of the Companies Act was 
attracted and there could be no escape from the 
conclusion that the N. V. Committee was an illegal 
association falling within the mischief of the said 
section and hence the suit could not be maint¬ 
ained. The evidence available from the plaintiS’s 
own witnesses was clear to show that an element 
of acquisition of gain did enter into the for¬ 


mation of the ‘Naj Vitran Committee* 
of the objects with which it was 


and was one 
formed. AIR 


1932 Rang 107, AIR 1955 Mys 149, AIR 1959 Punj 
104, AIR 1930 PC 300, AIR 1959 SC 559, Foil. 
Held further, that as having regard to the provisions 
contained in S. 4 of the Companies Act the ‘Naj 
Vitran Committee’ had no legal capacity to act what¬ 
ever and in fact was an illegal association, to give 
elfect to a contract entered into by such an association 
in a Court of law would be a clear violation of that 
law and no Court of law can countenance such a claim. 
Hence the plaintiff was not entitled to the benefit of 
Ss. 65 and 70 of the Contract Act. The principles 
underlying Ss. 65 and 70 could not he pressed into 
use where a contract became or was discovered to be 
not merely void but where it was illegal in the sense 
that the person entering into the contract had no 
legal competence whatever to function as such. 
Where there was a complete want of capacity to enter 
into a contract, and the infirmity attaches not merely 
to the mode of making it, or where the contract had 
been made by a party or an association whose very 
existence was unlawful in the eye of law and it was 
forbidden from functioning as such, then a Court of 
law could not but be precluded from enforcing it 
AIR 1962 S C 779, Disting. 1965 Raj L \V 173 : ILR 
(1965) 15 Raj 478: AIR 1966 Raj 14 (16, 17 18) 
(Pt A) (Prs 4, 7, 8) (DB). 


7. Effect of non-registration. 


—yS. 4 —Scope — Hlegal association or company— 
Suit by member. 

A suit by members of an association which is illegal 
by reason of non registration, for refund of the 
amount paid or for rendition of account is maintain¬ 
able. AIR 1930 Rang 21, Folk; AIR 1920 All 591, Not 
foil. AIR 1953 Ajmer 14 (14, 15) (Pr 3). 


-Ss. 4 (2) arul 162 — Illegal company — Winding 

up. 6 


A Court should not entertain a petition for winding 
up of a company which was formed in contravention 

ot S. 4 (2). 1954 All LJ 569 : (1954) 24 Com Cas 
388 : AIR 1954 All 555 (556) (Pt A) (Pr 6). 
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ing up" 4 an< ^ “ 7P ~ Illegal company— Wind. 

tho^ rt rnmn the - Act i . S -'1 tended , to cover the cases of 

reetsterpd T’ wh,ch legitimately remain un- 
nanfif^lnc-f the t WOrds ’ if P rovides th at com- 

ra pc lf l i 1 ” 8 of not more than ten members in 
cases ot banking companies and not more than twenty 

ln f case ? f other companies can be wound up. 
f‘'ll i there / ore does not contemplate that a company 

COn . t f ary 1 ? l £, e Provisions of S. 4 can also be 
wound up through Court. 1954 All L J 569 : (1954) 

TPr 9) m CaS 388 ! AIR 1954 AR 555 (556, 557 1 ®1 


COMPANIES ACT (7 of 1913), S. 4, Note 7 


ness 


s. 4-Failure to register firm — Effect on busi- 

P 3 n a hl Ure t0 r „2 is ter a firm under the Companies Act 

aTriqWc f^^.oPO' 1 the legality of its business. 
AIR 1951 Kutch 55 (55) (Pt B (Pr 3). 


S5. uffi®'.*• 8 ,b) '» *“ d 15 «-&• r- 

The Managing Director of a limited liability com- 
pany cannot be made personally liable for arrears of 
sales tax due by the company. The taxing authorities 

should Proceed only against the assets of the com- 
pany.Ss. 8 (b) (2) and 15 (h), Madras General Sales 

Tax Act, and S. 386, Cr. P. Code have no bearing on 
this question. 6 

A company which is a body corporate can be made 
liable for the payment of taxes and the individuals 
constituting the company cannot be held responsible 
tor the default in payment of such taxes. 

Under S. 6 (iv), Companies Act, the liability of the 
members is limited to the amount payable on the 
snares. There can, therefore, be no personal obliga¬ 
tion on the shareholders or even the directors in res- 

pect of the debts or even the taxes, revenue, etc., due 
irom the company. 


S. 4 (2) — Applicability—Conditions. 

To attract the provisions of S. 4 (2) of the Act 
hre 0 . ingredients are to be present. They are (1) ar 
association of more than twenty persons, (2) which 
carry on business and (3) that business should be foi 
the acquisition of gain. Any association or companv 
formed in contravention of any of these must be held 
, i 1 ! . gal ’, ai ? d n0 Court should entertain a suit 

TT R com P an y or association, 

in- - i? 55 Mys ! (1956) 26 Com Cas 121 ; AIR 
195 j Mys 149 (150, 151) (Pt B) (Prs 6, 7). 


—“~S. 4 Scope—Effect of non-registration. 

The effect of non-registration is that the company, 
association or partnership will have no legal existence 
as such but it does not prevent the individual mem¬ 
bers trom transacting business with third parties. A 
contract entered into by a member of an unregistered 
association in individual capacity with third parties 
cannot be held illegal or void from the mere fact that 
one ol the contracting parties was a member of the 
association which had no legal existence. AIR 1953 
Sau 141 (142) (Pt C) (Pr 5). 


S. 4—Non-compliance 
tribution. 


Right of refund of con- 


Where the business of the partnership had been 
earned on for some time, and the contribution by the 
plaintiff to the business of the association, illegal 
under S. 4 of the Companies Act, had been applied to 
■“ e business no refund by the plaintiff can be claimed. 
But where the agreement has been made and the con¬ 
tribution has been paid by one associate to another, 
but it has not been started, there is an equitable prin- 
ciple that the associate should get back the money. 
1 he principle of pari delicto does not come in here, 
because the delict though contemplated and agreed 
to has not yet been committed. ATR 1951 Mad 291; 

All 591; AIR 1943 Pat 374, Referred. AIR 
1952 Vind Pra 1 (3) (Pt B) (Prs 9, 10). 


SECTION 5 

~7 5 Debt laws—U. P. Debt Redemption Act (13 

of 1940), S. 2 (4)—Bank — Single individual sole pro¬ 
prietor of bank—Bank, if bank under S.2(4). SeeDebt 
Laws—U. P. Debt Redemption Act (13 of 1940), S. 2 
(4). AIR 1950 All 487. 


It is implicit in S. 230 (1), Companies Act that even 
revenues, taxes, cesses and rates payable to the State 
are only recoverable from the assets of the Company. 
Th e re j ore » the directors cannot be personally pro¬ 
ceeded against in respect of revenues, taxes, etc. (1954) 
? Ma d L J (Andhra) 184 : (1955) 25 Com Cas 32 : 68 
Madf V 1198 : 1955 Cri LJ 332: AIR 1955 Andhra 
26 (25) (Prs 6, 8, 9, 12). 


SECTION 10 

® 16 and 12 — Transfer of business by insu- 

ranee company to another insurance company—Clause 
in memorandum of association of transferor company 
giving power to company to sell its undertaking— 
Transfer does not amount to alteration of memoran¬ 
dum at all. Shyamapada Chakrabarty v. Controller of 
Insurance, Government of India, (1962) 32 Com Cas 
258 i (1962) 1 Ker LR 493 : (1962>2 SCJ 162: 
(1963) 1 Com Cas Pep 23 (SC) : 1962 Supp (2) S C R 
130 : AIR 1962 S C 1355 (1357) (Pt A) (Prs 4, 5). 

“Ss. 10 and 12 - Provision relating to appointment 
and remuneration of Managing Agent inserted in 
objects and memorandum of company - Power of 
Company to alter—(Companies Act (1956), Ss. 16,17). 

The mere fact that the appointment of the Manag¬ 
ing Agent and the terms and conditions of his ap¬ 
pointment and his remuneration were mentioned in 
the object of the defendant No. 1 Company would 
not make the provisions relating to the appointment 
and the remuneration a condition contained in the 
Memorandum of association, as contemplated in S. 10 
of the Act. The provision relating to the appointment 
of a managing agent is merely a detail concerning the 
management of the company and a company will be 
entitled to regulate that detail in such manner as it 
likes without going to the Court for its sanction and 
without recourse to a special resolution, as contem¬ 
plated in S. 12. 

It could not make a difference in the position even 
if the clause in the memorandum of association relat¬ 
ing to the appointment of the Managing Agent was 
inserted among the object of the Company. Hence the 
view that defendant No. I Company was not autho¬ 
rised to pay extra remuneration to the Managing 
Agent and could not pass a resolution in respect 
thereof cannot be accepted. (1957) 27 Com Cas 377 : 
AIR 1956 Bom 257 (259, 260) (Ft A) (Prs 7, 8). 


SECTION 6 

-Ss. 6 (iv), 230 (1) — Limited liability company 
--Director—Personal liability for arrears of sales-tax 
due to company-(Sales Tax-Madras General Sales 


SECTION 11 

-S. 11 (6)—Change in the name of company dur- 

iag pendency of suit—Decree in old name Execu¬ 
tion in new name—(C, P. Code (1908), O. 21, R* 10). 


A change in the name of the plaintiff company dur¬ 
ing the pendency of a suit does not affect the rights 
of the company. If, therefore, the decree is passed in 
the old name of the company it can be executed by 
the company in its new name. 1955 All L J 29 s 
11955))(25^Com Cas 143 : AIR 1955 All 192 (Pt A) 

■Ss. 11 and 12—Alteration of name and memoran- 

. I__• a • C ^ 
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-- vi iiauit auu. iiicuiuiall- 

dum or association of company — Company can pass 

special resolution for it—Resolution is not effective 

unless confirmed by Court. AIR 1955 NUC (Cal) 
2907. 


~ S* 11 ( 6)7 Proceedings initiated by company — 
Continuation in new' name. 

The third part of S. 11 ( 8 ) is a permissive one, and 
is intended to provide for the continuance of the 
proceedings initiated in its former name against the 
company, by its new name. It does not imply that so 
iaras proceedings initiated by the company in its 
former name are concerned thev could not be con¬ 
tinued in the new name. Notwithstanding the altera¬ 
tion in the name, the company continues its legal 
s atus as before, and the mere change in the name 

7? u /in-V! 1 , a , ny manner ect its Constitution. 
L L « W.»W 533 : <1954) 24 Com Cas 55 : 67 

«nV/cn?> /n 'i 934) 1 Mad L J 541 : AI1< W54 

Mad 602 (S0;3) (Pr 2) (DB). 

SECTION 12 

* and 10 — Transfer of business bv insu¬ 

rance company to another insurance companv — 
Clause in memorandum of association of transferor 
company jiving power to company to sell its under- 
~ I 1 ransfer < lops not amount to alteration of 
1355. a " dUm at ’ Se ® Ibid ' 10 1002 SC 

•inrt Provision relating to appointment 

hid i era W " of A,a nag.ng Agent inserted in 
A. |ccts ancl memorandum of companv — Power of 
Company to alter. See Ibid, S. 10. AIR 1956 Bam 

~ S ' 12 ~ Alteration of company’s objects -- Com¬ 
pany may by special resolution alter memorandum 

on r/ ?? Ct ° ‘I s ob ' ect - Alteration takes effect on 
p .. ma ’Pn ’y Court Petition lor confirmation — 

1 ractice of Calcutta High Court - (Practice and Pro¬ 
cedure;. AIR 1955 N U C (Cal) 5914 

~ S' J2 Alteration of name and memorandum of 
association of company. See Companies Act (1913), 
1L All! 1955 N U C (Cal) 2907. 

,mT. 9s- and 55—Alteration of memorandum - Ke- 
‘luction of capital. 

l nc!'o-fl Ca ? i,al , d a com P5”y was originally Us. 

I ip 9 ’o 6 . d,v,ded into 1,309 shares of Hs. 64 each to 
c paid in monthly instalments of one rupee and this 

St" 1 " 1 !! raised t0 lis 21 , 00,000 divided into 
77 r , s V ares - Under the rules of the company, the 

month °l de "o r h0 S L ubsc V bed regularly at He. 1 per 
Hslno d 8 t " ,onths should he pail a sum of 
r ;;:, U V the difference between Rs. 84 and Rs. 100, 
representing the interest on the deposits of Re 1 

i th JZ p | iid every month towards the share 
I he alteration was to substiute in the Memo- 
and um of Association the following, viz., “that the 

? a P ltaI °* l he company was to be 1 ,( 0,000 
vuled into 1,00,000 shares of rupee oi.e each." By 
eason ot tlie aforesaid alteration the company could 
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be assured of a share capital of Rs. 1,CO,000 which 
would not be payable to the depositors. 

Held, that (l)the existing system of holding share 
capital was not in accordance with law and the pro¬ 
visions of the Companies Act. 

( 2 ) It could not, in any view, be taken to be a case 
of reduction of capital under S. 55. It was introduc¬ 
ing into the company a system of share capital as 
required under the company law, in effect, regularis¬ 
ing what had been irregularly carried on all this 
time. In this view the proper course for the company 
was to alter the memorandum of association giving 
notice to its members and applying to the Court 

citi & sar ™ 

- s. 12 ( 1 ) (a) — Transfer of registered office of 
Company Requirements—(Companies Act (1956' 

5. 1 <). 

\\ here a company doing mining business in the 
state of Orissa, where all its mines are situate, and 
where all its share holders are, desirous to transfer 
its registered office from Bonaigarh in the District of 
Sundargarh in the State of Orissa, to Calcutta in West 
15 , er ; 8 . a 1 ■ the company must satisfy the Court that by 
shitting its registered office to Calcutta its business 
would be carried on more efficiently and more 
economically. Merely because the company has taken 
on lease some portion of the dock-yard at Kidderpore 
and merely because, Bonaigarh is far away from the 
business world, it will not be proper for the Couit to 
inler that by shifting its registered office to Calcutta 
its business could be run more efficiently and eco¬ 
nomically, when the history of the Company from 
the time of its establishment in 1939 till the date of 
the application indicates that its business at Bonai- 
garh had been flourishing steadily. (It was held 
that the company did not satisfy the Court about the 
requirements of S. 12(1) (a).) (1959) 1 Oi issa J D 673. 


-S. 12 (3) — 

tered office — 
(I9.5G), S. 17). 


Proposed change of place of regis- 
State can object — (Companies Act 


If there is a proposal 'to shift the registered office 
c a 1 Uoinpany from one State to another, the interest; 
of the Government of the State (from where the office 
is to be shifted) would he affected by the alteration 
not only as regards the fixes payable to that Govern¬ 
ment by the Company but also as regards the appli¬ 
cation oi the various labour laws on which the main¬ 
tenance of industrial peace and general peace in the 
loca.ity rests. The language of S. 12 (3) is wide 
enough o include the State amongst persons affected 
by the change of the place of the Registered office. 

i lie State herefore has locus standi to object to the 
proposed change. (1959) 1 Orissa J D 673. 

77 S. 12 Scope of Resolution to change registered 
office of company-Change likely to alleet revenue of 
Mate Resolution not confirmed. See Coinnanips 
Act (1950), S. 17. AIR 1957 Orissa 232 P 65 


> 1 S .-, 1 .2 —Scope of— Resolution can be confirmed 

only if it is bona fide and in the interests of companv 

Odssa 23T n,eS ^ (1956) ' S ’ 17 ' A1 « 1957 


SECTION 1,3 


Ss. 13 ( 1 ) and 133 (3) —Failure to place balance 
sheet before general body meeting within time 

Managing director pleading his own default - iV, 
of innocence by directors. 
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COMPANIES ACT (7 of 1913), S. 17 


c Yfe a c ?, m P lain ? un ^ er S. 13 (1) re;id with 
o. loo (o) was hied against the managing director and 

lu ^ company for their failure to place 

;P e balance sheet before the general body meeting of 
tne company as required by the Act and it was con- 
vended on behalf of the managing director that no 
oJence was mace out against him because, inasmuch 
as no general body meeting was held within the 
period prescribed, no question of placing the balance 
(meet arose and the plea of the directors was that it 
was impossible for them to hold a general body 
meeting and place the balance sheet and especially 
so when it was the managing director who was 

entitled to call this meeting and get the balance sheet 
placed before it; 

Held that this was a clear case where the manag¬ 
ing director was relying on his own default in order 
to establish his innocence and this he could not be 
permitted to do. AIR 191.7 Cai 1, Rel. on. AIR 1948 
Bom 357, Dissent from; AIR 1941 Mad 504, Ref. to. 

Held further that the picas put forward by the 
directors also could not be accepted as they had 
ample opportunities and time to apply to the Re¬ 
gistrar (or extension and they did not do so; and 
secondly they had got their own responsibility and 
could not plead innocence on the ground of help¬ 
lessness and throw the entire blame on the managing 
director. AIR 1948 Cal 42, Rel. on. 1952 Mad YV N 
Cr 66 : (1952) 22 Com Cas 78 : 1952 Mad YV N 266 : 
(1952) 1 Mad L J 608 : 1953 Cri L J 19 : AIR 1952 
Mad 800 (801, 802) (Prs 7, 9). 


SECTION 17 
S’ 17 — Articles of Association of company 


General presumption. 


a public company is subject under S. 68; (3) it is not 
required to hold_a statutory meeting or to file a statu¬ 
tory report (S. 105); (4) no minimum subscription need 
be subscribed before allotment of shares is made (S. 09); 
(5) it need not disclose in the statement in lieu of pros¬ 
pectus but in a statement in the prescribed form sign¬ 
ed as in the case of a statement in lieu of pros¬ 
pectus and filed with the Registrar any underwriting 
commission paid (S. 70); and (0) business may be 
commenced as soon as a certificate of incorporation 
is received without complying with the restrictions 
contained in S. 149. But its privileges and exemptions 
do not extend beyond the provisions defined in the 
statute and it must honour the obligations that are 
imposed under the Act in the same manner as a 
public company. I L R (1958) Punj 431: AIR 1958 
Punj 190 (207) (Pt J) (Pr 79) (DB). 

[Reversed on another point in AIR 1903 SC 1279.] 

®~ s * 17(2), Sch. 1, Table A, Regns. 95. 96 and 97 
lay meat of interim dividend by directors — 
Authorisation by Articles of Association. See Income- 

S' ^ ^ (Prior to omission by Finance 
Act, 19o9). AIR 1964 S C 1866. 

SECTION IS 

—S. 18-Forfeitures of shares - Forfeiture for non¬ 
payment of calls, if only' form of forfeiture - Articles 
ol Association permitting other forms of forfeiture 

vires - See Ibid ’ S 17 - A I R 1955 NUC 
(Cal) 6 4o (DB). 


Ss. 18, 34^ Table A. Regn. 22 — Transfer and 

Companies Act 


transmission—Power of Directors — 
(1956), Ss. 28, 108. 


The^general presumption with respect to the Arti¬ 
cles of Association of a company is that the parties 
'aave expressed every material term which they in¬ 
tended should govern their agreement, whether oral 
or in writing. But it is well recognised that there 
may be cases where obviously some term must be 
implied if the intention of the parties is not to be 
defeated, some term of which it can be predicated 
that ‘it goes without saying” some term not expressed 
but necessaiy to give to the transaction such business 
efficacy as the parties must have intended. (1941) 
A. C. 108 (137), Foil. (1950) 26 Com Cas 148 : AIR 
1956 Bom 190 (191) (Pt B) (Pr 3) (DB). 

-Ss. 17, IS, 21, 32 (2) (g), 54-A, 55, 104 (2), 132, 

151, Sch. I, Table A, Regns. 24 to 30, Sch. Ill, 
‘Forms E and F—Forfeiture of shares— Forfeiture for 
non-payment of calls is not the only form of forfei¬ 
ture — Articles of Association permitting other forms 
of forfeiture are not ultra vires if they do not offend 
Companies Act or other law of the land — Articles 
held not ultra vires. AIR 1955 NUC (Cal) 645 V DB). 

-Ss. 17, 21 — Applicability' — Memorandum of 

association of private company — Statutory rights — 
Companies Act (1956), Ss. 20, 27, 36. 

That the statutory rights cannot be taken away or 
modified by any provisions of the memorandum or 
articles applies to both classes of companies, public 
or private. The private companies have certain statu¬ 
torily defined privileges and exemptions. 

The most important of these are that (1) a private 
company may carry on business with a minimum of 
two share-holders and eveu one member may carry 

? a . .F. 8 ^ 11655 * 0r a P er i°d of six months before his 
Gability becomes unlimited (Ss. 12 and 45); (2) it may 
•commence business without the formalities to which 


Where the Articles of Association of a limited com¬ 
pany gave absolute and unfettered disrcelion to direc¬ 
tors to register the transfer of a share to any person, 
and the articles do not provide for transmission by 
virtue of S. 18 and Table A, Regn. 22, the Board of 
Directors have the same power even in the case of 
transmission as they have in the case of transfer 
inter vivos. (1958) 28 Com Cas 500: AIR 1957 Orissa 
203 (211, 212) (Pt B) (Pr 25). 

SECTION 20 

®—“S. 20 — One article of association prescribing 
maximum and minimum number of directors — An¬ 
other article authorising company at general meeting 
to increase or reduce number subiect to provisions of 
S. 83A(I) and to alter their qualification and order of 
rotation —Held, on consideration of articles of associ¬ 
ation, that provisions were textually inconsistent and 
must be read subject to cross references reconciling 
them — Ordinary resalution of company at general 
meeting increasing number of directors beyond pres¬ 
cribed maximum held valid: 50 Cal YY T N 310, Re¬ 
versed. 

One of the Articles of Association, A v t. 109 of a 
company prescribed a maximum and a minimum 
number of directors without any qualifying words. 
Another Article (Art. 120) authorised the company in 
a general meeting, from time to time to increase or re¬ 
duce the number of directors subject to the provisions 
of S. 83A (1) and to alter their qualification and 
change the order of rotation of the increased or re¬ 
duced number. The question was whether the power 
of the company by ordinary resolution to “increase 
or reduce” the number of directors conferred by 
Art. 120 was only exercisable within the limits set 
by the maximum and the minimum prescribed by 
Art. 109 and whether a special resolution altering 
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Art. 109 was required to increase the number of direc¬ 
tors beyond the prescribed maximum; 

Held, that after consideration of the relevant articles 
(Arts 111, 112, 121 to 123,125, 127 and 128), Arts. 126 
and 109 were two textually inconststent provisions. To 
reconcile Art. 109 with ,\rt. 126 and to give effective 
content to the openi ag words of Art. 126 it was neces¬ 
sary to imply some such opening words as ‘ subject to 
Art. 126” in Art. 109 or “notwithstanding anything 
contained in Art. 109” in Art. 126. In this view, the 
•company had power to increase the number of direc¬ 
tors beyond the maximum prescribed by Art. 109, by 
an ordinary resolution and consequently a special re¬ 
solution a tering Art. 109 for the purpose^ was not 
required : (1909) 1 Ch 311 and (1909) A C 442, Ref.; 
dO Cal W N 310 Reversed. Shankarla! Patwari v. 
Hiralal Murarka. Pak Cas 1950 P C 47 : 52 Ram L II 
501: (1950) 20 Comp Cas 133: ILR (1951) 1 Cal 305- 
AIR 1950 PC 81 (S3, 84) ;Pt B; (Prs 5, 0, 7). 

S. 20 (1) Resolution to convert public into pri¬ 
vate company, if ‘bona tide’ in the interest of com¬ 
pany as a whole and consistent with objects of 
memorandum binds dissenting share-holders A I R 

1955 NUC (Sau) 997 (DB). ’ 

SECTION 21 


Cl Articles of Association — Construction ■ 

principles—(Companies Act (1936), S. 36 ). 

In construing the relevant Articles of Associatio 
me Court may, before accepting any specific con 

truction, take into account all the relevant Articl 

together with the Bye-laws, ff the words used in tf 
* eleg ant Articles are ambiguous an attempt should I 
,naQo to adopt such a construction of the said wore 
is wou.d avoid a conflict between the Articles an 
me Bye-laws. But if the words used are clear an 
unambiguous and they irresistibly lead to the infe 

ence that jurisdiction to deal with the dimute as l 

die existence of the contract itself was not intende 
\o be conferred on the Lavad Committee, then th; 
meaning cannot be extended merely because words c 
wider uenstation rnay have been used in some of tl 
dye-laws. In the, very nature of things Bye-laws ai 
subordinate to the Articles of Association and indee 
aiey are framed m order to carry out the provisioi 

ffmiQv/iR the i them ‘ elves . -58 Bom L R 3 

'iQ-r i 1 | 9a6 ^??w l° 0: (1957} 27 Com Cas 255 : A I 
19oG Bom 4,o9 (462) (Ft B) (Pr 7) (DB). 

S- 21 Articles of Association providing that a 
fln f SI1J S out of dealings or transactor 
Should be referred to arbitration-Whctber inch,cl, 
- pu e as to existence of dealings or transactions • 
companies Act (1956;, S. 36. 

voted ,w C l e of Association of an Association pr, 

with re'fo ' L obligatory on every membi 

! / V" * n e (lai,n5 an;1 ‘Usp'ites arisir 

enter d ntrfb . ’ th , e dealin « s °r transacts,., 

ee the 1 y '; ln ? 'X lth other members that he sha 

o t o SaulL V settk ' d by arbitration without r, 
sorting, to a Court of law. 

that a dispute as to the existence of th 
\ . !Cl j or d( : a hog itself was not covered by th 

■nnmh a ? d "? cjl| gation had been imposed upon an 
-nemlrer to refer such a dispute to the arbitration 3 

( as'o 1 -;^ ' uo 1 |Q-f'n 5<j) H - !n 100 : (1957) 27 Co, 
(DB) ' AIR 1&d6 I5 ° m 4,>y ft’ 1 C) (I>r ! 

S. ^1 (I)-Effect of. 

-Jkt e er C H e ^ ° f s - 2* d> « that after the articles a. 

° they not only constitute a contract betwet 




the association or company on the one hand and its 
constituent members on the other, but they also 
constitute a contract between the members 'inter se\ 
58 Bom L R 3 : ILR (1956) Bom 100: (1957) 27 Com 
Cas 255qAIR 1956 Bom 459 (468, 467) (Pt E) (Pr 17) 
(DB). 


--S* 21 (1) — Articles providing for compulsory 

arbitration—Effect. 

If the provisions of S. 21 Sub-s. (I) of the Companies 
Act are liter ally construed and it is held that a contract 
resulting from the Articles of Association between 
members ‘inter se’ is not subject to any artificial limi¬ 
tation that Rs application is confined only to the com¬ 
pany relationship subsisting between the members or 
to dispute in respect of the management of the asso¬ 
ciation as such, then it would be possible to hold 
that it is a general agreement containing several 
clauses between one member an l another and the 
Article providing lor compulsory arbitration is a 
general arbitration agicement which would govern 
all the dealing- which have been entered into between 
one member and another in resp ct of a commodity 
falling within die purview of the association. On this 
view, the Articles* of Association would constitute a 
general contract containing an arbitration clause and 
a!) such contracts would attract the provisions of such 
arbitration cl iu>e. The position in respect of oral con¬ 
tracts made between one member and another would, 
on this view not be mater,ally < iilerent from the 
position of contracts which are made expressly sub¬ 
ject to tin 1 Articles of Association. What is expressly 
mentioned in this latter clj‘s of contracts can be said 
to be included in all similar contracts by necessary 
iinplicati >n having regard to the Articles of Associa¬ 
tion which constitute a general contract between one 
member and another. A f R 1947 Bom 268, Foil. 58 
Bom L R 3 : I L R (1956) Bom 100 : (1957) 27 Com 

Cas 255 : A I R 1956 Bom 459 (163; (Pt F (Pr 19) 
(DB). ' 


-S. 21—Forfeiture of shares - Forfeiture for non¬ 
payment ol calls, if only form of forfeiture— Articles 
of Association permitting other forms of forfeiture 
whether ultra vires. See Ibid S. 17. AIR 1955 N U C 
(Cal) 645 (DB). 

Ss. 21 (1), 34 Articles giving lien to company 
over shares tor debts due from member — Director 
pleading his shares with third pervon — Subsequent 
agreement with company wherebv such member 
incurring debt due to company - Company held had 
lic/i over shares—Lien held had priority over pledge, 
agreement being entered bv company without 
knowledge of previous pledge — Knowledge of 
director held not knowledge of company — (Con¬ 
tract Act (1S72), S. 172). 


A company had under the Articles a lien on the 
shares hold by a member in respect of debts, liabi¬ 
lities or engagements with the company. A member 
had under an agreement guaranteed due payment to 
the comp my of all the debts due by a third person 
to the company. This member had pledged his shares 
with another, before he had entered into the agree¬ 
ment referred to above, with the company. The ques¬ 
tion arose whether the lien of the company had 

priority over the pledge. y 

I!eld (1) that the company had according to the 

Articles lien on the shares held bv the pledger in 

respect of the debt due from him under the aerce- 
ment. b 

p'. the debt in respect ol which the lien was claim¬ 
ed having been incurred without notice of the pre¬ 
vious pledge had priority over the pledge. 
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(3^ that the fact that the pledger was himself a 
director was immaterial because knowledge of a 
director is not imputable to the company unless the 
knowledge is acquired in his capacity of a director 
and the agreement with the pledger was entered into 
by other direc ors on behalf of the company. 

(4) that by the agreement with the pledger, the 
company could not be said to have waived its con¬ 
tractual lien. There would have been waiver, if there 
had been actual pledge of shares with the company, 
for pledge is a higher security than the equitable 
charge and the acceptance of it implies an intention 
to give up the lower securitv. 89 Cal L J 183 : (1953) 
23 Com Cas 399 : AIR 1953 Cal 526 (528, 529, 530) 
(Pt C) (Prs 9, 11, 13, 16). 

-Ss.21 and 186—Scope — Liability of contributory 

— Articles of Association—Effect of. See Ibid, S. 186. 
AIR 195S Mad 34. 

-S. 21—Articles of Association — If a contract as 

between company and third party — Insurance 
Company — Policy-holder— Right to take advantage 
of articles. 

It is now well established that, though the articles 
of association constitute a contract between the com¬ 
pany and a member in respect of his rights as a 
member, the articles do not constitute a contract 
between the company and third persons, and a third 
person who purports to have rights against the 
company would be precluded from relying on the 
articles as the basis of his claim and must prove a 
special contract. Hence it is not open to the policy¬ 
holders of an Insurance Company to take advantage 
of any thing contained in the articles of association 
of the company as giving them anv beneficial interest 
or other claim to the policy holders’ trust fund; nor 
is it open to them to contend that the company is in 
the position of a trustee so far as the fund is con¬ 
cerned. 69 Mad L W 37 : (1956) 26 Com Cas (Ins) 
12 : (1956) 1 Mad L J 34 4 : ILR (1956) Mad 1014 : 
1956 Mad W N 95 : AIR 1956 Mad 316 (319, 320) 
(Pt B) (Prs 9, 12) (DB). 


SECTION 23 


S* 23 Representative suit by minority share¬ 
holders—Normally the company should be added as 
defendant. Ram Kissendas v. Satya Charan, 52 Bom 
L R 501: (1950 20 Com Cas 133 : 77 I A 128 : A I R 
1950 P C 81 (85) (Pt F) (Pr 14). 


® 23 Suit by or against company when 

directors themselves are wrong-doers—See Civil P. C. 
(1908), O. 29, R. 1 . AIR 1950 FC 133. 


——S. 23 —Status and legal character of company — 
Share holders—Distribution between the two as 
regards rights, liabilities and assets, etc. 

A limited company has a distinct entity of its own 
which is created by statute; it is a body corporate 
which has an entity of its own, with a perpetual 
succession and a seal of its own. It is an independent 
person in the eye cf law, and the business carried on 
by it belongs to it and not to its shareholders. The 
legal entity, actions, ass ts rights and liabilities of the 
company are quite different from those of the indi¬ 
vidual shareholders. ILR 1952 Bom 795: 54 Bom L R 
294 :'1952) 22 Com Cas 306: AIR 1952 Bom 337 
(343, 345) (Pt D) (Prs 15, 19, 23). 


7 Ss. 23 and 86G —Suit against Company—Manag¬ 
ing director removed from office - Suit.in his own 
name for declaring removal void—Maintainability. 

The suit of a person w^ho had been removed from 
the office of Managing director of a company to 
have it declared that he has not ceased to be its 
Managing director and that the person elected in his 
place has not become that, is in respect of an indi¬ 
dual wrong and not a wrong in which all the share¬ 
holders generally and as a body only are interested 
and therefore a matter of internal management of the 
company in which the Court has no jurisdiction to 
interfere. Such a suit therefore is maintainable at 
the instance of that person in his own name (1951) 

1 Mad L J 5 : 64 Mad L W 172 : (1951) 21 Com Cas 
93 : AIR 1951 Mad 542 (543, 544) (Pt A) (Pr 4). 


-S. 21—Articles of Association — If amount to 

contract. 

Not only a third party, but even a share-holder 
cannot sue the comi any on anything contained in 
the articles, treating the articles as a contract by the 
company with him. Where therefore the secretary 
who was removed from the post, brought a suit for 
declaration that he still continues to he the secretary 
on the ground that the board of directors had no 
pow r er to remove him under articles of association; 

Held, that the plaintiff’s appointment as secretary 
must be regarded as one de hors the articles and it 
was incumbent on him to make out a coirract outside 
and independently of the articles. He ha t no cause 
of action on the hasis of the article. (1953) 1 Mad 
L J 781 : (1953) 23 C< m Cas 90 : AIR 1954 Mad 113 
(114, 115) (Pt A) (Prs 5, 8) (DB). 

-S. 21 (1)—Articles of Association — Nature of— 

(Companies Act (1956), S. 36 (1) ) 

The articles of association are in the nature of a 
contract, not only between the company and the 
members hut also between members inter se. (1958) 
2S Com Cas 402: ILR (195S) Punj 2356 : AIR 1959 
Punj 328 (329, 330) (rt A)(Pr 10). 

-Ss. 21, 17— Memorandum of association of private 

company — Statutory rights cannot be taken away. 
See Ibid, S. 17 AIR 1958 Punj 190. 

[.Reversed on another point in AIR 1963 S C 1279.] 


-S. 23 —Property of company cannot be consider¬ 
ed to be property of members — (Companies Act 
(1956), S. 34). 61 Puni L R 21 : ILR (1959) Punj 101: 
AIR 1959 Punj 199 (203) (Pt H) (Pr 16). 

SECTION 26 

- S. 26—Effect of registration. 

It is only a member's club which is eligible for 
registration under S. 26. Registration of a club 
under S. 26 is prima facie proof that the club is 
not an association f» profit. (19271 43 T LR 
400, Ref 1952 Madl W N 200: 1952-1 Mad L J 401 : 
(1952) 3 S T C 17 : A I R 1952 Mad 814 (817, SIS) 
(Pt C) (Pr 12). 

SECTION 28 

-S. 28—Transfer of shares — Director’s power to 

refuse registration. See Ibid, S. 34. AIR 1957 Cal 709 
(DB). 

-S. 28 Mode of transfer of shares. See Income- 

tax Act (1922), 8. 16 (2). AIR 1955 Cal 432. 

-S. 28 Shares- Nature of property— See Transfer 

of Properly Act (1882), S. 137. AIR 1955 N L T C (Cal) 
5348 (DB). 

-Ss. 28, 34 — Article requiring joint letter by 

transferor and transferee — Applicability to auction 

sale. 
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Where there is nothing in the Articles of Associa¬ 
tion forbidding a sale by Court of the shares held 
by a member the sale by Court has the effect of 
transferring the shares to the purchaser. An Article 
of Association requiring that a transferee can obtain 
mutation of his name only on the basis of a letter 
signed jointly by the transferor and the tnnsferee 
cannot be applied to auction sales but is confined to 
private transfers. The language of S. 34 (3) clearly 
shows that it applies only to transfers by acts of par¬ 
ties ani does not apply to sales held by the Court. 
AIR 1928 Mad 571, Hel on. AIR 1910 Bom 147 and 
AIR 1923 Mad 241, Ref 55 Cal W N 408 j I L R 
<1953) 1 Cal 1: AIR 1952 Cal 58 (60) (Pt B) (Prs 9 
10) (DB). 


-S. 28—Status of share-holder — (Companies Act 

(1956), 5. 82). 

The share-holders are not in the eye of the law 
part-owners of the undertaking. The undertaking is 
something different from the totality of the share¬ 
holding. 72 Mad L W 609 : JLR (1959) Mad 859 : 
(I960) 1 Mad L J 199 : (1960; 30 Com Cas 340 : 
AIR 1960 Mad 43 (49) (Pt D) (Pr 11) (DB). 


S. 28 (])—Shares, nature of. 

Shares are moveable property in India and they 
can be transferred in the manner provided by ‘-the 

» r V9 ompany - 1 L ff 4 Pat 8 : AIR 1956 
Pat 32 (34, 35) (Pt A) (Pr 6) (DB). 

——Ss. 28 (1) and 34 (I)—Transfer of shares—Share¬ 
holder signing blank transfer and handing it over 
to purchaser or mortgagee- Validity. 

Where under the articles of the company a transfer 
ol shares may be made by an instrument in writing, 
the shareholder may sign a blank transfer and hand 
it over to a purchaser or mortgagee with authority 
to the holder of it for the time being to fill in the 
name of the transferee; and such a transfer when 
hi led up can be sent in lor registration and no objec¬ 
tion can be raised by the company to its validity. As 
between the parties to the transaction, and where the 
nght ot no third parties is involved, a registered share¬ 
holder by duly executing a transfer in blank and by 
handing over the share certificate to his creditor bv 
way ol security transmits his title to the shares, both 
Icga and equitable, and the transferee can fill up the 
olank and ask for the registration of his name in the 
books ot the company without the risk of his ri^ht 
being defeated by the registered owner or by any 
other person deriving title from the registered owner 
Case-law discussed. I L R 34 Pat 8 : A I R 19=50 
32 (35, 36) (Pt B) (Prs 7, 11) (DB). Pat 

- Ss. 28 (1) and 34(1 —Pledge or mortgage of 
sliar.s Transfer of Property Act (1882) s _ 

Contract Act (1872), S. 172. ’ S 

There can be a pledge of shares in India, and there 
can also be a mortgage of shares; whether it is one or 
the other will depend on the intention of the parties 
and the circumstances of each case. 

Held, in the circumstances of the present case that 
the tranTcr ot shares was a mortgage. I L R 34 Pqf 
8 i AIR 1956 Pat 32 (37, 38) (Pt C) (Pr 12) (DB). 


SECTION 30 

—S. 30 (2) Contract to take shares in company. 

1 o constitute a binding contract to take shares in a 
company when such contract is based upon applied- 
ion and allotment, it is necessary that there should 
be an application by the intending shareholder, an 
allotment by the directors of the company of the 
hares applied for, and a communication by the direc¬ 
tors to the applicant of the fact of such allotment 


having been made. 1950 All LJ 836: (1950) 20 
Com Cas 296 : ILR (1951) 2 All 228 : AIR 1950 All 
508 (510) (Pt A) (Pr 6) (DB). 


-Si. 30 (2) and 38 — Share, holder’s liability to 

pay price of share—Rescission of contract— ITaudu- 
)ent misrepresentation— Burden of proof - Contract 
Act (1872), S. 19 —Evidence Act (1872), Ss. 101-103 
—Specific Belief Act (1877), S. 35. 

The purchase of shares is governed by the same 
law as the purchase of goods—Every person who 
has agreed to become a share-holdei of a company is 
liable to pay the price of the share in accordance with 
the Articles of Association, unless such person is in¬ 
duced to enter into the contract by fraudulent mis¬ 
representation in which case he is entitled to rescind 
the contract provided he does so within a reasonable 
time. The misrepresentation must be of a material 
fact, the share-holder must have beer induced by it 
and he must plead and prove so 1950 \11 L J 836 : 
(1950) 20 Com Cas 296 : ILR (1951) 2 All 2^8 •* 
AIR 1950 All 508 (510, 511) (Pt B) (Prs 6 f 7). 

-S. 30—Persons acting as directors— Provision for 

acqusition of qualifying shares within specified time— 
Directors ceasing to be such before specified time — 
Subsequent winding up — Liability to be placed on 
list of contributories. See Ibid, S. 150. AIR 1958 
Bom 198 (DB). “ ™ 


-S. 30 (2) -Joint share.holders. 

In the case of a public Company every joint share¬ 
holder is a member and it is not correct to say that 
when three or four persons agree to accept shares in 
a Company they constitute a single member. 55 Bom 
L R 567 : (1953) 23 Com Cas 33 • : I L R <1953) Bom 
877 : AIR 1953 Bom 433 (434, 435) (Prs 4, 8) (DB). 


• OU, O 1 


- -» - - tbiuiy in register or members is con- 
d it ion precedent to membership — Distinctive num¬ 
bers of shares allotted must be mentioned in register. 

Section 30 contemplates two things : (i) an agree¬ 
ment and (2) entry in the register. An agreement 
alone does not create the status of membership. It is 
a condition precedent to acquiring such status of 
membership that the shareholder’s name should be 
entered on the register. An entry in the register of 
members is made a condition precedent to member¬ 
ship. How the name is to be entered in the register 
of members is laid down in S. 31. No doubt it is un • 
necessary in the resolution allotting shares and also 
in the letter of allotment to say that particular shares 
bearing numbers so and so are allotted to the share¬ 
holder. But when it comes to the making of an entry 
in the register of members in order that liability may 
attach as on a compliance with the mandatory provi¬ 
sion of S. 30 (2), one does expect that the distinctive 
numbers of these shares purporting to have been al¬ 
lotted by the company to the share-holder should 
have been mentioned there. Case law referred. 51 
Bom L R 1012 : ILR (1951) 1 Bom 192 : A I R 1950 
Bom 149 (153, 154) (Pt B) (Prs 9, 10, 11). U 


-S. 30 — ‘Member’ — Subscriber to the memo¬ 
randum—When becomes member. 

The phrase ‘deemed to have agreed to become 
members of the Company’ in S. 30 should be inter¬ 
preted to mean that the subscriber of the memoran¬ 
dum is to be treated as having become member by the 
very fact of subscription. AIR 1933 All 334, Rel. on. 

Neither application for, nor allotment of shares is 
necessary in the case of a subscriber to the memo¬ 
randum and he acquires the full status of a member 
with all the rights and liabilities by the very fact uf 

subscription and subsequent registration of the com 

pany. Even an absence of entry in the registration 
of members Cinnot deprive him of this stutus. ]V1 U 
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L J 1955 (H C R) 755 : M B L R 1955 Civ 59 : A I R 
1955 Madh-B 166 (168, 169) (Pt A) (Prs 18,19,21, 
22) (DB). 

-S. 30—Allotment of shares—Meeting of directors 

— Necessity of — Acceptance of offer to take shares. 
See Ibid, S. 101. AIR 1955 NUC (Mad) 3186 (DB). 

-S. 30 - Tort—Wrong done, confined to one share¬ 
holder of company — Only such share-holder can 
complain—Other share holders on behalf of himself 
and others, not being the individuals to whom wrong 
is done cannot maintain an action for that warong. 
(1953) 1 Mad L I 3-16 : (1953) 23 Com-Cas 29:66 
Mad L W 124 : I L R (1953) Mad 966 : A I R 1953 
Mad 520 (526) (Pt H) (Pr 15) (DB). 

-S. 30 and Sch. I, Table A. Regs. 24 and 25— Call 

made before transferee registered as member—For¬ 
feiture of shares for non-payment—Validity. 

Where the cal) for payment is made on the trans¬ 
feree of shares before his name is registered as a 
member under S.S 0 ( 2 ) the call would be invalid and 
consequently the for f eiture of shares for non-pay¬ 
ment of the call money would also be invalid. 3 
Pepsu L R 12 : AIR 1952 Pepsu 92 (93, 94) (Prs 2, 4). 

-S. 30 and Sch I, Table A, Regs. 24 &: 25 — Call 

made before transferee registered as member —For¬ 
feiture of shares for non-payment—Validity. 

Where the call for payment is made on the trans¬ 
feree of shares before his name is registered as a 
member under S. 30 (2) the call would be invalid and 
consequently the forfeiture of shares for non-payment 
of the call money would also be invalid. (1952) 22 
Comp Cas 343 : A I R 1952 Pepsu 4 7 (49, 50, 51) 
(Pt B) (Prs 5, 6 , 7, S, 9, 10, 11, 16, 20). 

-Ss. 30, 40—“Shareholder” — Who is—Status of 

Shareholder — Essentials of — Contract Act (1872), 
S. 4—(Specific Relief Act (1877), S. 22). 

A mere subscription to shares in a company does 
not constitute a subscriber a shareholder; the sub¬ 
scription amounts to nothing more than an offer to 
take share. The application for shares and the letter 
of allotment constitute a valid and legally binding 
contract between the applicant and the company, 
contract the fruit of which is shares. An applicant 
has an equitable right to the shares from the time 
when the letter of allotment is sent to him and can 
obtain specific performance of the contract by the 
company to allot those shares to him. The issue of a 
certificate of shares is net necessary to constitute him 
a shareholder. (Jndqr S. 30 of the Companies Act 
every person who agrees to become a member of a 
company and whose name is entered in its regis¬ 
ter of members shall be a member of the company, 
and under S. 40 the register of members shall be 
prima facie evidence that a person whose name is on 
it is a shareholder. If in addition it be proved that 
such person has become, subscribing to the prescrib¬ 
ed sum or otherwise, entitled to a share in the com¬ 
pany, the evidence that he is a shareholder is conclu¬ 
sive. A failure of consideration is not a ground for 
treating shares as unpaid although an application for 
shares" made upon a condition precedent does not 
become binding on the applicant until it has been 
complied or its performance waived. When the com¬ 
pany has fulfilled a part of its contract by allotting 
to the applicant the number of shares which it had 
agreed to sell, and the share certificates have been 
issued and the name of the applicant has been placed 
on the register of shareholders and all formal acts 
have been completed, in the eye of law the applicant 
has been put in possession of the shares and he ac¬ 
quires the status of an owner or at any rate a benefi¬ 
cial owner. If the applicant fails to comply with the 


terms of the contract, it would be open to the com¬ 
pany to bring an action against them for specific 
performance or for recovery of damages. It has no 
power to recall the shares which have been allotted 
by them or to divest the applicant of the right of 
ownership which has come to vest in him. 59 Puny 
L R 122 : (1958) 28 Com Cas 386 :1 L R (1957) Punj 
1505 : A I R 1957 Punj 261 (264, 265) (Pt A) (Prs 7, 
9, 10) (DB). 

— 7 — Ss. 30 and 184 — Subscriber to Memorandum — 
Liability as contributory. 

Once a person has signed an agreement in the 
Memorandum and articles to take certain number of 
shares in the company and duly became and acted as 
a director, he is liable as a contributory in respect of 
these shares whether he ever had any real intention 
of taking them or not, and even although no shares 
were later allotted to him. (1809) 5 Ch A 707 ; 
(1871) 13 Fq. 228 and (1875) 19 Eq. 353, Re!, on. 
A I R 1939 Mad 498, Dissented from. (1956) 26 Com 
Cas 36 : ILR (1955) Punj 1248 : A I R 1955 Punj 228 
(229) (Prs 6,7). 

-S. 30 — Shareholders and Company]— Relations 

between—A company is a distinct entity—Its mem¬ 
bers are not personally entitled to the benefits or 
liable lor the burdens arising therefrom. AIR 1955 
NUC (Punj) 4994. 


SECTION 31 

-S. 31—Entry in register-of members condition is 

precedent to membership — Distinctive numbers of 
shares allotted must be mentioned in register. See 
Ibid, S. 30. A I R 1950 Bom 149. 

-S. 31 —Death of members—Legal representative 

— Duty of company to bring on register — (Com* 
panies Act (1956), S. 150). 

There is no provision of the Act showing that it is 
the duty of the company and of the sole surviving 
member to bring on the register the legal representa¬ 
tives of the deceased members. Nor can it be said 
that a legal representative can be compelled to come 
on the register. 1957 Ker L T 1065 : (1958) 28 Com 
Cas 13 : 1957 Ker L J 1044 : 1958 Cri L J 177 1 
ILR (1957) Ker 989 : (1957) Mad L J (Cri) 818 : AIR 
1958 Ker 41 (44) (Pt C) (Pr 14) (DB). 

-S. 31 — Importance of Register. See Ibid, S. 38. 

A I R 1955 NUC (Pepsu) 2501. 


SECTION 32 

—S. 32 — Liability of company and directors — 
lowingly and wilfully—Burden of proof. 

rhe burden of proof that the list of shareholders 
s forwarded to the Registrar in time is on the com- 
ny and if it is not discharged, the compary is res- 
nsible. The liability of the directors however 
pends on their knowingly and wilfully withholding 
? list. Where the prosecution has failed to establish 
it the particular directors excepting the Managing 
rector knowingly and wilfully authorised or per- 
tted the non forwarding of the list, they cannot be 
Id responsible. But when repeated reminders were 
dressed bv the Registrar to the Managing Director 

cannot be treated in the same way and it can be 
turned that the default was committed by him 
owingly and wilfully. ILR (1953) Hyd 606 : 1954 
i L J 437 : A I R 1954 Hyd 49 (Prs 4, 5) (DB). 

—S 32 (2) ( 2 ) — Forfeiture of shares — Forfeiture 
• non payment of calls, if only form of forfeifure— 
tides of Association permitting. other forms ofAor- 
ture whether ultra vires. See Ibid, S. 1-. AIK 
U C (Cal) 645 (DB). 


COMPANIES ACT (7 of 1913), S. 32 


_ Ss. 32 (3), (5), 76, 131. 133 (3) (as amended 
by Act 22 ot 1936) — ‘Wilful default of directors’— 
Charge under Ss. 32 (5) and 133 - Plea that n) gene¬ 
ral meeting was held- Sustainability. 

The Directors of a company were charged with 
offences under S. 32 (5) and S. 133 in that they were 
knowingly and wilfully parties to the failure to tile the 
summary of share capital for certain year as required 
by S. 32 (3), and to the failure to lay before the com¬ 
pany in general meeting the balance sheet and profit 
and loss account as required under S. 131. No general 
meeting of the company had been held during the 
year in question and the Directors had been know¬ 
ingly parties to the default of the company in that 
respe:t. 

Held, (i) that the fact that no general meeting of 
the company was held, was, in the circumstances, no 
defence to the charge of not complying with the re¬ 
quirements of S. 32. 

Section 76 which imposes an obligation to hold a 
general meeting and attaches a penalty to a failure to 
perform that obligation does not affect the question. 
1 he two sections (Ss 32 and 76) dealt with different 
matters and S. 76 did not interfere with the operation 
of S. 32. Nor did the fact that S 32 -5) imposed a 
daily fine during the continuance of the default indi¬ 
cate that the default was not committed till the 
meeting had been held. The default occurred after 
the expiry of 21 days from the day when the meeting 
should have been held within the 'year. (J875) id 
0 B 329 and (1875)45 L J M C 41 and (1911) 1 K B 
588, Rel. on ; (1879) 48 L J M C 77, Disting; 

(h) As in the case of S. 32 and for the same reasons, 
it was no defence to the charge for breach of S. 131 
to say that a meeting was not called. State of Bombay 
v. Bandhan Ram Bhandani, (I960) 2 Ker L R 631 : 
(1961) 31 Corn Cas 1 : 1961 (1) Cri L J 319 : 63 Bom 
L R 423 : (1961) 1 S C R 801 : A I R 1961 S C 186 
(187, 188, 189) (Prs 6, 7, 8, 9, 10, 11, 12) (DB). 

rr* Scope — Wilful non-compliance with 

—Effect on directors — They are guilty. See Com¬ 
panies Act (1950), S. 161. A I R 1957 Mad 675. 

Ss. 32 (3), 76, 131 (1), 133 and 134_Directors’ 


failure to call general meeting—Offence-Liability, 
Where the directors are in default in not calling a 

general meiting under S. 76 or in not laying the 
)ulanco-sheet or profit and loss account before such a 
meeting under S. 13L (1) or in not sending three co. 
pres of such balance sheet and profit and loss account 
to the Registrar under S. 134 (1), Companies Act or in 
not sending the list of members together with a sum¬ 
mary under S. 32 (3). they render themselves liable 

to the penalties provided by the Act for each and 
every one of these defaults provided that so far as 
the directors or other officers are concerned, their 
detault is wilful and not inadvertent as distinguished 
trom the default of the company itself. The substan¬ 
tial requirement of S. 134 (1) is the sending of a 
certain number of copies of the balance-sheet and the 
proht and loss account or the income and expenditure 
account, as the case may he, to the Registrar. The 
courts should not place an interpretation upon the 
section which would permit the evasion of or escape 
from one default simply because this default was the 
lnevitalde consequence of another default, and where 
both these oefaults are punishable in the e>e of lav/. 

In order that the default should be wilfully and 
knowingly committed, it need not necessarily be 
suggestive of dishonesty or fraud on the part of those 
concerned, ft is the duty of the directors to see and 
make the necessary attempt that the statutory require- 
ments are carried out, and .where this has net been 

;kTW he , C r, S f, an a , nd would legitimately infer 
that the defaults though not expressly authorised 


7 ID 

were still wilfully permitted : 39 Cal W N 1152 and 
A I R 1948 Cal 42, Rel. on. 

Held, that the conviction of the directors for each 
of their defaults under Ss. 32, 70, 131 (1) and 134 for 
each of the four years could not be said to be wrong 
in law because these defaults proceeded from an 
earlier default under S. 70 of the Act. i960 Raj L \v 
139 : (1960) 30 Com Cas 523 : I L R (i960) JO Ra} 
857 : 1961 (2) Cri L J 416. ' 

“ Ss. 32 (5), / 6 (2), 134 (4)_ Cfcrges under, against 
directors Liability ot directors not automatic— 
Proof of default on their part being ‘knowingly and 
'I- v> essential _ Meaning iff ‘knowingly’ and 
‘wilfully’ — Companies Act (1956), Ss. 162, 168, 220 
(3) — Words arid phrases—‘Knowingly 5 and wilfully 5 . 

In the case of defaults in compliance with the 
requirements of Ss. 32, 76 and 134, the fa t that the 
directors do net automatically become liable for the 
defaults of the company is quite clear from the pur 
poseful distinction drawn in the section between the 
liability of a company and the liability of its officers 
1 he company’s liabilitv is absolute while that of ito 
officers is made dependant on win ther they were 
knowingly or wilfully parties to the default. 

The words‘knowingly and wilfully authorises or 

permits the default’ signify that the gist*of the crime 
is conscious and deliberate action (or omis ion) \ 
dirf ctor can be held liable for his companv’s default 
only if it is shown that he, being aware that his ae" 
or omission will result in the default, authorises or 

I * , • | 1. | a » " ' omission on 

Ins part or by his rockless disregard to the fact whe¬ 
ther his act or omission will result in such default. 

I he question whether • in a particular case a director 
was a knowing and wilful party to the default will 
depend on the facts of that ca^e. 1961 Ker I I 4 (in . 

1961 Mad f, J (Cr) 60S : 1961 Ker L T 35-P r r n 
(1961) Ker'32. ' 1 L 11 

——.S. 32 (5)—Charge under, against director;—Com¬ 
pliant e wilh requirements Ss. 134 and 32 depen- 
dent on hoi Jmg of general meeting - Such meeting 
not held due to default of directors-Directors cannot 

plead non. holding of general meeting in defence under 
beth charges. See Ibid, S. 134 (4). 1961 Ker L T 382 

SECTION 33 

—-S. 33 — Receiver appointed in suit by purchaser 
of shares against shareholder whose name was still: 
on register of company - Court cannot direct com 
pany to allot shares to receiver and enter his name 
in register—Company cannot recognize trust — Cnnr* 
cannot also give directions, so as to nullify ri ." ht 
acquired by company under S. 1030, to allot shades 

77(03)'. P ‘ C " (1<J0S) ’ °' ‘ 10 ’ R> 1 < d >- AIR 1950 Bom 

--Ss. 33 and 79 — Company holding shares in. 

ano her company on behalf of its constituents - 
Right to vote according to wishes of constituents. 

Where a company or a corporation holds a number 
of shares m another company or, behalf of its con 
s ituents, it is only proper that holding their Drov j« 

it must vote according to the desires of the^ndi, ; 
dual constituents although in paper the company or ' 
corporation is the share-holder. 1 y ° r 

What is said in S. 33, Companies Act, is that no 

notice of any trust, express or implied or construe 

five shall be entered on the register or receivable k‘ 
he registrar. Nothing of that kind is done b y , 0 w 

ot the constituents on whose iXf it holds *’T 
shares. Itdfed to extend the doctrinJ tho 

recognition of trust in such manner will hr-* r » 0n ~ 
the whole principle of voting by p r0X y' ?LR %%% 
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COMPANIES ACT (7 of 1913), S. 34, Note 1 


1 Cal 475 : 58 Cal W N 715 : AIR 1955 Cal 132 
(138) (Pt D) (Pr 28). 


SECTION 34 
SYNOPSIS 

(Companies Act (1913), S. 34.) 

1. Scope. 

2. Transfer-Meaning of. 

3. Instrument of transfer—Necessity. 

4. Stamp duty. 

5. Refusal to register. 

G. Effect of non.registration. 

1. Scope. 

-Ss. 34, 38 and 123—Scope — Register of deben¬ 
tures or mortgages—Rectification — Power of Court 
—Transfer of debentures—Application for rectifica¬ 
tion of register by entering his name as transferee 
of debentures after winding-up order—Competency 
— Interpretation of statutes — Meaning of words — 
Duty of Courts. 

Section 38 of the Companies Act is comprehensive 
enough to include not only rectification of the re¬ 
gister of members, but also the register of mortgages 
including debentures. It is clear from S. 34 (3) that 
the section legalises' and visualises the transfer of 
debentures also. 

Under S. 123 read with S. 38, the Court has got 
po^er to direct that the transfer of debentures be 
entered in the registers of the company. Such an 
application by a transferee for rectification of the 
register of debenture-holders is certainly maintain¬ 
able under S. 123 read with Ss. 34 and 38, and it 
may be made even after a winding-up order has 
been made. The provisions of Ss. 123, 34 and other 
sections do not stand paralysed or suspended during 
the period following the passing of the winding-up 
order. On the other hand, the Court during the 
winding-up proceedings assumes greater responsi¬ 
bility. A I R 1954 S C 129: (1954) S C J 219: (1954) 
SCR 842 ; AIR 1955 S C 604 : (1955) S C J 515 : 
(1955) 2 SCR 374: (1955) 2 M L J (SC) 68, Ref. (1964) 
1 Comp L J 217 : (1964) 34 Com Cas 394 (All). 

-S. 34 — Articles of Association giving lien to 

company over shares for debts due from member — 
Director pledging his shares with third person — 
Subsequent agreement with company whereby such 
member incurring debt due to company — Company 
held had lien over shares — Lien had priority over 
pledge, agreement being entered into by company 
without knowledge of previous pledge. See Ibid, S. 21 
(1). AIR 1953 Cal 526. 

-S. 34 (7) — Transfer of shares — Honesty of 

trarsferor if relevant — (Companies Act (1956), 
S. 110). 

That the transferor had acted honestly and in 
good faith throughout is not relevant for the purpose 
of transfer of shares. (1957) 2 Mad L J 517 : 70 
Mad L W 715 : I L R (1957) Mad 1058 : A I R 1957 
Mad 702 (713) (Pt H) (Pr 33) (DB). 

-S. 34 — Necessary formalities — Knowledge of 

transfer on part of company's officers is not enough 
to satisfy requirements of S. 34. AIR 1955 N U C 
(Mad) 1004. 

-S. 34 (3)—'Transfer of shares—Necessary forma¬ 
lities— Refusal to transfer. 

• Section 34 (3), Companies Act, contemplates that 
the following conditions must be fulfilled before 
the Company can lawfully register a transfer, viz., 
that, 

(i) the instrument of transfer, is duly stamped ; 


(ii) the instrument is executed by the transferor 
and the transferee; and 

(iii) the instrument is delivered to the company 
along with the scrip. 

Where conditions (i) and (iii) are not fulfilled, the 
company is not legally competent to register the 
transfer. It is immaterial in this connection that the 
company does not demand a proper stamp. The 
condition creating as it does a statutory liability, 
cannot be waived and its breach would debar the 
company from registering the transfer. Nor does the 
fact that the instrument could be validated under 
the proviso (a) of S. 35, Stamp Act, 1899, make it 
enforceable until the necessary stamp duty and 
penalty are paid. S. 36, Stamp Act has no applica¬ 
tion to such a case as the proceedings before the 
company are not of a judicial character such as is 
contemplated therein. I L R (1954) Nag 392 : 1954 

Nag L J 454 : AIR 1954 Nag 293 (296) (Ft C) (Pr 9) 
(DB). 

2. Transfer—Meaning of. 

“ S. 34 — ‘Transfer’ — Sale of shares by company 
in enforcement of its lien — (Companies Act (1956;, 
S. 110). 

Section 34 does not contemplate cases of transfer 
by the company of its own shares. Just as allotment 
by the company of its own shares cannot be chara¬ 
cterised as a transfer within the meaning of the sec¬ 
tion, similarly the sale of its own shares by the 
company after forfeiture also cannot be characterised 
as ‘transfer’, within the meaning of S. 34 of the Com¬ 
panies Act. But shares belonging to other people 
which the company is selling in enforcement of lien 
or equitable charge cannot be treated on the same 
footing. They are not shares in which the company 
has ‘property’ and the sale does not result in transfer 
of property from the company to the purchaser. 
The sale in enforcement of lien results in the transfer 
of property from one registered owner to the pur¬ 
chaser ana is not different from ordinary transfer 
from one shareholder to another. The fact that the 
company act* as the seller being authorised by the 
Articles to sell, does not alter the character of the 
transaction. It is a case of transfer fust like any 
other transfer and is covered by S. 34 of the Act. 
Such a sale of shares by the company in enforcement 
of lien is not excluded from the operation of S. 34 of 
the Act. ILR (1959) 2 Cal 530 : (1960) 30 Com Cas 
582 : AIR 1959 Cal 715 (745) (Pt M) (Pr 97). 

-S. 34 (3)—Applicability—Court sale. 

The language of S. 34 (3) of the Companies Act 
clearly shows that it applies only to transfers by acts 
of parties and does not apply to sales held by the 
Court. 55 Cal W N 408 : I L R (1953) 1 Cal 1 : AIR 
1952 Cal 5S (60) (Pt B) (Prs 9 and 10) (DB). 

-S. 34, Table A, Regs. 18 to 23 — Transfer and 

transmission — Distinction — Purchaser of share at 
Court-auction—If automatically becomes member — 
Proper procedure for transfer — Discretion of direc¬ 
tors to refuse to register such transfer-(C. P. Code 
(1908), O. 21, Rr. 79 and 80). 

Where the company has adopted Arts. J8 to 23 of 
Table A subject to the modificat on of Art. 20 which 
modification invests the directors with absolute and 
uncontrolled discretion to refuse to register a transfer 
of a share, then even in a case falling under Art. 22, 
the directors “have the same right to decline or 
suspend registration as they would have iD the case 
of a transfer of a share by the deceased or insolvent 
person before the death or insolvency.” 

The case of a purchaser of a share at a Ciurt 
auction does not fall under Art. 22 of Table A. A 
purchaser of a share at a Court-auction sale does not 
automatically become a member of the company in 
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view of the provisions of O. 21, Rr. 79 and 80, C. P. 
Code. He can only become a member of the com¬ 
pany on compliance with the requirements of 
Arts. 18 and 19. A transfer of the share has there¬ 
fore to be completed by the judgment-debtor in 
favour of the purchaser as required by Arts. 18 and 
19. Under sub-s. (3) of S 34, Companies Act, it is 
not lawful for a company to register a transfer of 
share in the company unless the proper instrument 
of transfer duly stamped and executed by the trans¬ 
feror and the transferee has been delivered to the com¬ 
pany along with the scrip. If the judgment-debtor 
refuses to execute the transfer as required by Arts. 18 
and 19 then the Court steps in under O. 21, R. 80, 
C. P. Code to effectuate the transfer in favour of the 
purchaser. In either case, on a transfer being pre¬ 
sented for registration to the company, the provisions 
of Art. 20 are necessarily attracted and the directors 
still have a discretion to refuse to register the 
transfer. At a court-sale the purchaser does not 
purchase, over and above his share, the absolute 
right of forcing the directors to register his name. 
That is a right which ex hvpothesi ‘the Court never 
had to sell.’ Nor does an auction sale enlarge the 
rights of a shareholder. The share purchased is 
subject to the same incidents and restrictions as re¬ 
gards transfer as before the sale. (A I R 1923 Mad 
241 and AFP lOlfl Bom 147, Rel on : AIR 1928 Mad 
371 and AIR 1949 Lah 8 Disting.) ILR( 1955) Nag 
1016 : 1956 Nag L J 30 : AIR 1956 Nag 20 (23, 24) 
(Pt D) (Prs 18, 19, 20, 21) (DB). 

3. Instrument of transfer—Necessity. 

S’ 34 — Transfer of share in blank — Elfect 


Equities between transferor and transferee. See Com¬ 
panies Act (1956), S. 110. AIR 1959 S C 775. 

S. 34 — Purchase of shares — Delivery of share 


scrips by a broker together with transfer deeds in 
blank duly executed by the registered holders of the 
shares effects a' valid transfer of shares in favour of 
the purchasers. 1957 All YV R (HQ 104. 

S. 34 — Transfer of shares — Registration — 


Necessity for deed of transfer — Article enabling 
registration —If ultra vires — (Companies Act 1956, 
S’ 110 ). 

1 he Articles of the Company should be so constru¬ 
ed as to harmonise and be consistent with the pro¬ 
visions of the Companies Act. That is the proper 
rule of construction. If an article provides for regis¬ 
tration of shares sold by the company in enforcement 
of lien even without a deed of transfer, the Article 
would be inconsistent with the provisions of S. 34 of 
the Act and therefore ultra vires. I L R (1959) 2 Cal 

530 i (1960) 30 Com Cas 582 : A I R 1959 Cal 7i5 
(745) (Pt Q (Pr 96) (DB). 

S- 34 1 ransfer with blank forms- Ultimate pur¬ 

chaser filling up his own name has right to have his 

name put on share legRter. A I R 1955 N U C (Cal) 
399 * 

-S. 34-Pledge of shares — Transfer of title is not 

necessary — Simple delivery of possession of script is 

Contract Act (1872), S. 172. (’.52)89 

S - 3 . 4 r Ple( J^ e °* shares ~ Share script deposited 
with pledgee by way of pledge - Deposit also of 
blank transfer in respect thereof, signed by pledgor 
and a witness — It is good pledge — Pledgee can till 
in the blanks in transfer. (’52) 89 Cal L Jour 183. 


S. 34 (1) and (7)—Registration of transfer with¬ 
out transferee signing transfer deed - Discretion of 
company —(Companies Act (1956), S. 110). 

Where the Articles of Association of a company 

require the transfer of shares to be executed by Doth 
[Vol, 3.1 En. D. 46. 


parties, the Court has no power to rectify the re¬ 
gister by removing the name of the transferor, un¬ 
less the transfer deed has been executed bv’ the 
transferee also, the principle being that a Court is 
bound to carry out the contract between the parties 
and cannot make a new contract for them. A blank 

transfer deed may pass property in the shares as 
between the purchaser and the seller, and transfer 

the shares in that sense, but before that transfer can 

be registered with the company under S. 34, the 
transferee’s name must be clearly known to the com¬ 
pany either by his signing in the transfer deed in 
token of the transfer to him, or by a Court passing 
a decree tor specific performance recognising the 
transfer of the shares to the transferee. Such a 
procedure will show clearly who the transferee is 
Even then, the transfer deed signed by the transferor 
and the transferee (wherever possible) or by Court 
for one of the parties and duly stamped must be 
presented to the company with an application for 
the registration of the transfer, and it will he within 
the discretion of the company to allow or refuse the 
registration of the transfer under S. 34 (7) and the 
relevant Article or the Articles of Association air 
1923 Mad 241, Rel. on; A 1 R 1928 Mad 57i, D,ss 
from, (i957) 2 Mad L 1 517: 70 Mad L\V 715* 
I L R (1957) Mad 1058 : 28 Com Cas 71: A I R 1057 
Mad 702 (711) (Pt D) (Pr 26) (DB). 7 


S 110) 34 ^ Scope ~~ (Companies Act (1956), 

Section 34 (7) and an Article in the Articles of 
Association of a company which requires the transfer 
ol shares to be executed by both the parties, are con¬ 
cerned with the company’s registering the transfer 
ol the shares, and not with their accepting or reject¬ 
ing the validity oi the transfer and the ownership 
m the shares in the transferee. 0957) 2 Mad L 1 517 , 

™ L VV 715 : I L R (1957) Mad 1058 : (1958) 
l 8 Com (.as 71: AIR 1957 Mad 702 (711 712) (Pt F) 
(Pr 27) (DB). ’ L ) (rt b) 

-S. 34—Transfer with blank forms. 

W here the shares are bought in open market with 
blank transfer forms duly executed bv the registered 

holders, the ultimate purchaser filling up his name in 
the lorni has got the right to have his name put on 
the share register. 1 1890, 15 A C267, Rel on air 
1955 N U C (Cal) 399. A 1 R 

S 34 (1) — Scope — There can he a pledge of 

shares in India and there can he mortgage of shares 

also. Whether it is one or (lie other will depend 
upon the intention of the parties and the circum- 

(Pr"l2) (DB). 00 ' ° a!e ' A 1 R 1930 Pat 32 (37 > (Pt C) 

4. Stamp duty. 


* S. 34(3) Liability of Company to pay stamn 

duty in respect of transfer of shares. P Y a ™ P 

II a company registers an instrument of transfer of 
shares wh.ch .s_ not duly stamped, ,t would be doing 
something which is not lawful. Hut there is no provi? 
s,on ... the Co.npan.es Act or in the Stamp Act which 
would make the company liable lor payment 'o L 
proper stamp duty. > 1 1 10 

The only liability to pay stamp duty in the ease nf 
an instrument of transfer is upon the executant If he 
fails to do so the revenue authorities can proceed 
against him If the document is brought before the 
revenue authorities, the revenue authorities will im 

pound it. but having impounded it, the only rijht 
given to then, to proceed lor the recovery of t e , 
is against the person who was liable to nav t hi 5. y 
Jngd.sh Mills, Ltd., In re, 56 Bom I r'w- e .m. y ' 

24 Com Cas 241 : ILR (1955) Bom 1074 i’fi 1 , 9341 

Bom 79 (80) (Pr 3) (SB). °' 4 : A I R 1953 
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-S. 34 (3) — Formalities—Transfer deed not duly 

stamped — Company, if justified in refusing regis¬ 
tration — (Companies Act (195G), S. 10S(l))-(Stamp 
Act (lS99),Ss. 3, 17)). P 

A company is justified in refusing to register a 
transfer of shares on the ground that'the transfer 
deed was not stamped as required by law. The obli¬ 
gation is not of the company but of the transferee to 
deliver the transfer deed duly stamped and executed. 
A I R 1955 Bom 79, Rel. on. Whether or not the 
company in refusing registration acts under a parti¬ 
cular article of association, which gives absolute dis¬ 
cretion to the directors to refuse registration of 
transfer of shares is immaterial, as the law gives the 
company power to refuse to register in case the 
transfer deed is not orly stamped. The stamp must be 
put at the time or before the execution of the transfer 
deed. Subsequent stamping will not satisfy that legal 
requirement. 

Obiter.—If a transfer deed is not duly stamped as 
required by law that consideration can also very well 
come within the ambit or meaning of Article of 
Association giving discretionary power to the Direc¬ 
tors to refuse registration. To be alive to the law is a 
part of the well informed discretion which the Board 
of Directors are required to exercise under the Article. 
[(1903) 2 KB 121, Bel. on; (1917) 2 Ch 100, Disting.]. 
(195S) 28 Com Cas 565 : (S) AIR 1957 Cal 709 (718, 
719, 720) (Pt L) (Prs 29, 30, 31, 33, 38) (DB). 


come to a different conclusion on the same set of 
lacts. If, any reason or reasons are given by the 
Directors in a particular case, the Court can always- 
enquire if they are legitimate or not. But even when 
the Court considers whether such reasons are )egi~ 
timate or not, that only means that it tries to ascertain 
whether the Directors have proceeded on a right or 
wrong principle. [(1891) 65 L T 245 and (1942) 1 Ch 

304, Bel. on]. (1958) 28 Com Cas 565 : AIR 1957 Car 
709 (712, 713) (Pt A) (Pr 8) (DB). 

8. 34 (4) 1 ransfer of shares — Grounds ancF 

reasons in exercising power — Distinction—(Com¬ 
panies Act (1956), S. 111). 

Where the articles of association give absolute dis¬ 
cretion to the Directors to decline to register transfer 
of shares without assigning any reason for such re¬ 
fusal the reason for exercising the power is a distinct 
thing from the grounds which gave rise to its exer¬ 
cise. ,(1926) 1 Ch D 746 and (1935) 1 Ch 718, Rel. on.] 
The directors may at their absolute and uncontrolled 
discretion decline to register or acknowledge any 
transfer of shares and shall not be bound to give any 
reason for such refusal. It is, subject to the discretion 
having been exeicised, absolute and uncontrolled. 

1 he latter part of Article is only illustrative of the- 
grounds on which the directors could decline to 
register but not exhaustive. (1958) 28 Com Cas 565 * 
AIR 1957 Cal 709 (715) (Pt C) (Pr 16) (DB). 


-S. 34 —Transfer of shares between companies — 

Exemption from stamp duty — Notification No. 1, of 
16-1-1937, of Finance Department, Central Board of 
Revenue — Construction of. See Stamp Act (1899), 
Sch. 1, Art. 23. AIR 1957 Punj 261 .264) (Pt B) 
(Prs 4, 6, 7) (DB). 

5. Refusal to register. 

-Ss. 34 (3) and 38 — Rectification of register of 

mortgages — Essential under the Act — Transfer of 
debentures — Application by transferee to rectily the 
register is maintainable — Company cannot refuse 
registration. See Ibid, S. 125. (1964) 1 Com L ] 217 
(All). 

-Ss. 34 and 38 — Refusal to register transfer on 

ground of non-production of only executed and 
stamped instrument — Court will not entertain appli¬ 
cation for rectification of register. AIR 1955 N U C 
(All) 1997. 

-S. 34 — Transfer of shares in company—Refusal 

to register-Mi la tides or bad faith — Proof — Evi¬ 
dence as to rejection of transfers not in issue in the 
suit and not between parties to the suit — Admissi- 
bilitv. See Evidence Act (1872), S. G. A I R 1957 
Cai *709 (DB). 

•-Ss. 34 (4)and 28—Transfer of sb ores—Director’s 

power to refuse registration — Powers of Court — 
(Companies .Act (1956), S. 111 (2) and 82). 

Even in a case where the articles of association 
give uncontrolled and absolute discretion to the 
Directors to decline to regfiter transfer of shares and 
also give them power to withhold reasons for such 
refusal, it it is shown that there has been no exercise 
of any discretion but an exercise of a whim or a 
caprice, then such purported exercise of power under 
such an article can be examined by the Court. The 
test of ‘discretion’ is not satisfied if the act or the 
decision of the Directors declining to register is 
oppressive, capricious, corrupt or mala fide or not in 
the interest of the company at all. But once it is 
shown to the Court that the Directors have exercised 
their discretion, then the Court does not sit as a Court 
of appeal reviewing or revising that discretion. The 
High Court in that event will not set aside that dis¬ 
cretion of the Directors even though it would have 


S. 34 (4) — Transfer of shares — Resolutions 
passed by Board of Directors showing no reason for 
declining to register transfer-Unused, undated and) 
undespatched letter on file of Company—Inference* 
— (Companies Act (1956), S. 111). 

Where the articles of association of a company 
gave absolute discretion to the Directors to decline to 
register transfer of shares without assigning any 
reason for the same and the actual terms of the reso¬ 
lution passed by the Board of Directors showed that 
no reason whatever was disclosed or stated by the 
Board for refusing to register certain transfer : 

Held, that the draft of an unused, undated and un¬ 
despatched letter on the file of the company could not 
be used and read as an actual letter to show that the 
Company was prepared to put forward a false reason 
as a ground for refusing to register. (1958) 28 Com Cas 
565 : AIR 1957 Cal 709 (715) (Pt D) (Pr 17) (DB). 

-S. 34 — Transfer of shares — Directors’ power 

to refuse registration—Mala fides—Proof—Purchase 
of large blocks of shares by Director to acquire con¬ 
trol — Legality — (Companies Act (1956), S, 111). 

Cornering as such or purchase of large blocks of 
shares as such by a Director of a company, so long as 
they are permissible by law, is rot unjustified. 3 hat 
by itself Coes not prove mala fides or bad faith either 
in fact or in law. To acquire a control which the law 
permits cannot be illegal. (1958)28 Com Cas 565;AIR 
1957 Cal 709 (726, 727) (Pt E) (Pr 19) (DB). 

-S. 34 — Transfer of shares—Directors’ power to 

refuse registration — Mala tides—Proof— Indebted¬ 
ness of other directors to one director—Relevancy — 
(Companies Act (1956), S. 111;. 

The fact that a person is indebted to somebody 
else does not necessarily make the debtor surrender 
all his judgment in other respect.', to the creditor. The 
fact that the other Directors are indebted to one 
director is not sufficient to induce the conclusion that 
the creditor Director exercised the biggest influence, 
even in declining to register a transfer °* shares in 
favour of the plaintiff. (1958) 28 Com Cas oGo : AIR 
1957 Cal 709 (717, 718) (Pt J) (Pr 26) (DB). 

-S. 34-Transfer of shares—Directors’ power tc 

refuse registration-Mala fides-Burden of proot — 
(Companies Act (1956), S. 111). 
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Where the plaintiff alleges bad faith and mala fides 
against the defendant company in declining to re¬ 
gister transfer of shares in his favour, it is not proved 
bv creating what at best may be called suspicion 
against the conduct of one individual director. The 
onus is upon the plaintiff to prove his charge that the 
directors of the defendant company acted dis¬ 
honestly and that their act was in fraud upon their 
powers in the Articles of Association. It is difficult to 
prove fraud and dishonesty because they are grave 
charges and imputations. Because they are difficult to 
prove is no reason why Court should take a lenient 
view and make that light and easy for which law seeks 
most satisfactory proof in order to hold a person 
guilty of fraud and dishonesty. Fraud is not proved 
by mere suspicion. (1958) 28 Com Cas 565 : AIR 1957 
Cal 709 (718) (Pt K) (Pr 28) (DB). 

-S. 34—Refusal of registration— Directors have 

right to refuse registration—They cannot however sit 
over it indefinitely. AIR 1955 NUC (Cal) 399. 


is quite a valid reason: (1955) 25 Com Cas 283: 68 
Mad L W 624: ILR (1956) Mad 686: 1955 Mad 
W N 800: (1955) 2 M L J 535: AIR 1955 Mad 665 
(667, 66 8, 669) (Prs. 11, 14, 16, 18) (DB). 


S. 34 (4) iransferof shares—Refusal to register 
— Necessity to specify ground for ref usal - Refusal 

on ground not personal to transferee—Refusal if 
bona fide* 


In the exercise of a power to approve or dis¬ 
approve a transferee, the directors are confined to 
the transferee himself. They are not concerned with 
matters extraneous to this enquiry. If it is established 
t/nit the rejection or the transfer application was not 
on the ground of personal disapproval of the trans¬ 
feree, the action of the directors is not bona fide, and 
in any event is arbitrary and illegal. The prior re¬ 
cognition of the transfer of shares in favour of the 
transferee prima facie precludes the possibility of a 
disapproval of the transferee on personal grounds. 


Ss. 34, 38—Application by transferee of shares 
for rectification of register—Defence. 

Where the Company endorsed on the back of the 
share scrips that the shares had been fully paid up 
it is not open to the company to say in defence to 
an application, by the purchaser of the shares for 
rectification of the register of shares of the company 
by striking out the name of the registered holder 
of the shares and entering his name, that the 
consideration for the sharers was not paid and there- 
lore the sharers could not be registered in the name 
of the purchaser when there is nothing to hold that 
the purchaser was a party to any fraud or that he 
did not purchase the shares perfectly bona fide. (’50) 
54 Cal W N 80. 


S. 34 (7)—Discretion of company—Applicati 
for registration - Discretion to accept or reject 
arbitrary or invalid—(Companies Act (1956), S. 1J 
—(Constitution of India, Art. 19 (1) (f)). 

The absolute discretion given to the company 
accept or reject an application for registration, ol 
transfer, under an Article in the Articles of Assoc 
tion, recognised by S. 34 (7) cannot be held to 
invalid on the ground that it is arbitraiy and u 
reasonable, and affects the citizen’s rights of proper! 
The discretion given to the company under t 
Articles ol Association is perfectly justifiable, as tb 

is necessary for the well-being of' companies and 

the basis of the contract between the company ai 
the shareholders. (1057) 2 Mad L J 517(70 51 

L 5V 713: ILR (1057) Mad 1058: AIR 1957 Mad 7 
(713) (pi C) (I’r 32) (D13). 

S. 34—Refusal to transfer — Discretion-Civil 
ot reasons. 

If a discretion as to registering transfers is given 
the Articles to the Directors the Court will n 
control the exercise of such discretion unless it 
proved that the directors are not exercising it boi 
mie or are acting in other ways oppressively, cam 
ciously or corrupt!y or in some way mala fide, tl 
Hoard oi Directors is not bound to give any reaso 
lor not registering the transfer and if the reaso 
are not given, the Court will not merely on th 
account draw an unfavourable inference against tl 
Hoard. I hev are however at liberty to disclose ti 
reasons and it they do. the Court must consider tl 
reasons assigued with a view to find out whether t‘ 
defendants acted on a right or wrong principle. If 
person is of such a character as to throw their cor 
panv into confusion and if he was not a desirab 
one, tnen the Board of Directors would certainly i 
ac mg in the best interest of the company in refusir 
to register the shares in his name and such a reas< 


Article 37 of the Articles of Association of a com¬ 
pany was as follows: “The directors may decline to 
register any transfer of shares in respect of which 
any member solely or jointly with others is indebted 
to the company in any manner whatsoever or if the 
directors shall not approve of the proposed trans¬ 
feree, and they shall not be obliged to give any 
reason for not approving the transferee”. The plain¬ 
tiff, who was a share-holder of the company, purcha¬ 
sed a number of shares Irom other shareholders and 
applied to the company to register the transfer of the 
shares in his name in the books of the company. The 
Board of directors of the company, however, refused 
to register the shares without specifying the ground 
of rejection of the application. A few months before 
the date of this application certain other shares were 
registered by the company in the plaintiff’s name. It 
was also in evidence in the suit filed by the plaintiff 
tor a mandatory injunction directing the company 
to register the transfers in his favour that the Mana¬ 
ging Director of the company wanted the shares to 
be sold to himself: 


Held (1) that it was the duty of the directors to 
have informed the plaintiff the ground on which 
they decided to decline to register the transfer Of 
course, if the ground was that they did not approve 

of him, they certainly were not obliged to give 
reasons for notapproving. But because the directors 

did not specify the ground on which they had decli- 

, }?, re P ister the transfer no adverse inference 

should be drawn against them; 


(2) that m the absence of any suggestion that some¬ 
thing occurred, without suggesting what, which made 
the directors change their opinion of the plaintiff 
personally, it must be held that the disapproval by 
t./C directors could not hsvc been on unv around 
personal to the plaintiff; 

(^. (iint, therefore, {he refusal bv the directors to 
register the transfer of the shares in favour of the 
plaintiff was improper and not bona fide and could 
not he upheld. (1950) 1 Mad L I 808: 03- Mad I W 
579: (1950) 20 Com Cas Cl, ILR (1951) Mad oi. 
AIR 19 j 0 Mad 725 (727) (Pt A) (Pr 4) (DU). 


v ■* 


v - / 


of shares - Presumption of bona fidcs-Onus u, 

prove lack o. bona tides —(evidence -Vet M 8701 
Ss. 101 to 103). 

U lure the directors of a company refuse an appli- 
cation for transfer of shares of the company the 
presumption would be that the directors acted' bona 
fide and the onus would he on the person chilli 

ing their action to establish the lack of bona fid£ 

snd ihe impropriety on their mrt H , 

808: 03 Madlw" 579, e ( 1950) m^Ca's^ 
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ILR (1951) Mad 21: AIR 19c0 Mad 725 (728) 
(Ft B) (Pr 7) (DB). ' ' 

-S. 34 (3) and (5)—Refusal to register# 

Application for registering transfer of shares re¬ 
turned by company within one month of the date of 
its presentation This tantamounts to an intimation 
of the refusal to register transfer of shares—More¬ 
over, under sub s. (5) a breach of sub-s. (4) only 
entails a penalty and does not entitle transferee to an 
automatic rectification of the register. ILR (1954) 
Nag 392: (1954) Nag L 1 454: AIR 1954 Nag 293 
(296) (Pt D) (Pr 10) (DB). 

—Ss. 34, 38 — Transfer of shares — Director’s 
discretion to register-Refusal to register-Power of 
Court to rectify register - (Companies Act (1956), 
Ss. 108, 155). 

The directors are in a fiduciary position both 
towards the company and towards every shareholder 
in it. The Court would interfere with any violation 
of the fiduciary duty so reposed in the directors 
where it is made out that the directors have been 
acting from some improper motive or arbitrarily or 
capriciously. (1879)8 Ch. A. 440, Rel. on. Where 
the Articles of Association give the directors an 
absolute and uncontrolled discretion to register 
the transfer of any share to any person but 
reasons are given bv the directors for the refusal 
although they ware not boun 1 to do so, the Court 
can go into the questions whether those reasons are 
proper, legitimate and bona fide. The power vested 
in the Board of Directors under such Article is a 
fiduciary power and must be exercised bona fide in 
the interests of the company. 

Except on grounds which apply personally, the 
refusal cannot be based upon grounds like 'security 
was not given or a particular agreement was not 
executed.’ 

Held, that the conduct of the company in refusing 
to register the transfer of shares on the basis of title 
by devolution or transmission in the circumstances 
of the case was not bona fide, proper and legitimate. 
(1958) 28 Com Cas 500: AIR 1957 Orissa 203 (207 
208, 210) (Pt A) (Prs 1 6. 17, 18, 23). 

6. Effect of non-registration. 

• “S. 34 and Table A, Regn. 18 — Transfer of 

shares-Relationship between transferor and trans¬ 
feree—Obligations of transferor—(Trusts Act (1882 
S. 94). 

On the transfer of shares the transferee becomes the 
sole beneficial owner of those shares sold by the 
transferor, the legal title to which is vested in him. 
Thus, the relation of trustee and cestui que trust is 
thereby established between them. The transferor 
holds the shares for the benefit of the transferee to 
the extent necessary to satisfy the demands of S. 94, 
Trusts Act, 1882. As the transferee holds the whole 
beneficial interest and transferor has none, the trans¬ 
feror must comply with all reasonable directions that 
the transferee may give. In this situation if he 
becomes a trustee of dividends he is also a trustee of 
the right to vote because the right to vote is a right 
to property annexed to the shares and as such the 
beneficiary has a right to control the exercise by the 
trustee of the right to vote. 45 Bom L R 46, Rel. on. 

The relationship arises by reason of the circum¬ 
stance that till the name of the transferee is brouent 
on the register of share-holders in order to bring 
about a fair dealing bet ween the transferor and the 
transferee equity clothes the transferor with the status 
of a constructive trustee and this obliges him to 
transfer all the benefits of property rights annexed to 
the sold shares of the cestui que trust. That principle 
of equity cannot be extended to cases where the trans¬ 


feree has not taken active steps to get his name regis- 
tered as a member on the register of the company 
with due diligence and in the meantime certain other 
privileges or opportunities arise for purchase of a 
new share in consequence of the ownership of the 
shares already acquired. 

The principles of justice require that cestui que 
trust who gets all the benefit of the property should 
beir its burden unless he can show some good reason 
why his trustee should beir them himself. (1901) A C 
118, Rel. on. Mithalone R. v. Bombay Life Assurance 
Co. Ltd., (1953) S C J 548 : (1953) 2 M L J 259 : 56 
Bom L R 30 : (1954) 24 Com Cas 1 • 1954 SCR 117: 

) 9 : 54 S c ± 1039 ! AIR 1951 S C 385 (391, 392) 

(rt A) (Pr 19). 

-S. 34 and Regulations IS and 20 of Table ‘A’ 

Schedule I—Certain shares of a shareholder trans¬ 
ferred to another shareholder for valuable consi¬ 
deration to avert winding-up proceedings initiated 
by former Agreement between transferee and 
other shareholders to reimburse him in monev after 
taking transfer of some of the shares in the event of 
transferee’s failure to reimburse himself from com¬ 
pany s assets Transferee’s name not entered in 
Register of members in respect of transferred 
shares Instrument of transfer not stamped and not 
properly executed —Suit for specific performance of 
agreement against other shareholders —* Liquidation 
of company before suit— Effect — Right to specific 

Performance-Specific Relief Act (1 of 1877), Ss. 19 
and 25. 

Plaintiff, who was one of the shareholders and 
chairman of the Board of Directors of the suit com¬ 
pany, under an agreement between him and three 
other shareholders, purchased ten shares of the value 
of Rs. 10,000 from another shareholder to avert wind¬ 
ing-up proceedings initiated by the latter. It was 
agreed between the plaintiff and the other threeshare- 
holders, (defendants) that the sum of Rs. 10,000 should 
be paid back to him from out of the company’s assets, 
or with the consent of the General Body of members 
alio w the plaintiff to repay himself with necessary 
adjustments in the company’s accounts, and that if 
the plaintiff could not realise the money in either of 
the two ways, the defendants were to pay each 
Rs. 2,500 to the plaintiff and take a transfer of 2J 
shares. The company was later ordered to be wound 
up on a petition filed by a shareholder. Plaintiff, 
unable to pay himself in either of thetwo modes 
contemplated by Cl. (I) of the agreement, filed the 
suit for specific performance of Cl. (2) of the agree¬ 
ment. The trial Court dismissed the suit and this was 
confirmed in appeal to the High Court. Plaintiff pre¬ 
ferred a Letters Patent Appeal. 

Held, that unless and until the name of the plain¬ 
tiff is registered in the books of the company, he is 
not the legal owner of the shares transferred. The 
deed of transfer cannot be said to be valid in law, as 
it is not in the prescribed form, nor stamped. What¬ 
ever rights he might have had against the transferor, 
he had no title to the shares on the date he instituted 
the suit. On the date of the suit the plaintiff was 
not registered as a shareholder in respect of the ten 
shares, and was not the legal owner thereof, and 
consequently could not transfer them to the defen¬ 
dants. The suit for specific performance of the agree¬ 
ment *to transfer the shares in respect of which he 
had no title, must necessarily fail. Since the suit 
itself was instituted with the knowledge that the 
petition for winding up was filed in the High Court, 
the plaintiff cannot claim specific performance of the 
agreement. Further, it is impossible to grant a decree 
for specific performance as the company itseif is ab¬ 
solved. (1965) l Com L J 257 : ( 1965 ) 1 Audh W R 
441 : AIR 1965 Andh Pra 353 (35S, 359) (Prs 22, 23, 

27, 30, 31, 33 and 34) (DB). 
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-Ss. 34, 156, Sch. I, Regn.18—Liability of member 

—Plea that shares were sold but transfer was not 
registered — (Companies Act (1956), Ss. 108, 426, 
Sch. I, Table A, Regn. 19). 

The provisions of S. 34 are to be strictly followed 
before any transfer could be recorded and recognised 
by the company and before the company could be 
bound by the transfer. Until the name of the trans¬ 
feree is entered in the register of membership, the 
transferor under Sch. I, Regn. 18 shall be deemed to be 
the holder of the shares and as such liable as a mem¬ 
ber. It is no answer for the contributory against the 
claim of the company to say that although his name 
appears on the register, he is not liable because he 
has sold his shares to a purchaser who has not got 
his name registered in the register. Id the absence of 
rectification of the register under S. 38, his liability 
is absolute under S. 158. AIR 1950 Bom 217, Rel on. 
2S Com Cas 536 : AIR 1958 Assam S6 (92, 93) (Ft C) 
(Pr 9) (DB). 


-Ss. 34 and 38—Effect of transfer of shares. 

Until a transfer of shares is registered the transferor 
continues to be the legal owner of the shares and 
after his death the same right inheres in his heirs 
who would be competent to obtain letters of admi¬ 
nistration in respect of the shares. Hence where after 
filing an application for a duplicate shares certificate 
the member who has subsequently transferred his 
shares dies, the company would be entitled to demand 
letters of administration from the heirs when the 
articles of association of the company authorises it to 
do so. Consequently the demand of the Company for 
production of letters of administration cannot be a 
ground of attack in the proceedings started by the 
transferee under S. 38, Companies Act. This conclu¬ 
sion is not aflected by the fact that the heirs do not 
cjaim any interest in the shares in question for the 
Company is entitled to claim immunity not only from 
them but also from the rest of the world. ILR (1954) 

Nag 392 : 1954 Nag L J 454 : AIR 1954 Nag 293 
(295, 296) (PI B) (Prs 6, 8) (DB). 


S. 34 (5)—Refusal to transfer — Application fo 
registering transfer of shares returned by compan 
within one month of the date of its presentation- 
1 his is tantamount to an intimation of the refusal t 
register transfer of shares—Moreover, under S. 34 (= 
a breach of S. 34 (4) only entails a penalty and doe 
not entitle transferee to an automatic rectification c 
the register. ILR (1954) Nag 392: 1954 Nag L I 454 
AIR 1954 Nag 293 (296) (Ft D) (Fr 10) (DB). 


SECTION 38 
SYNOPSIS 

(Companies Act (1913), S. 38.) 

L Application for rectification. 

2. Any member may apply. 

3. Necessary parties. 

4. Civil suit for rectification. 

5. Entry or omission of name without sufficient 
cause. 

6. Discretion of Court. 

7. Delay in application. 

S. Order for damages. 

9. Rectification after commencement of winding 
up proceedings. 

10. Nature of enquiry. 

11. Effect of order for rectification. 

12. Appeal. 


1. Application for rectification* 

•-S. 38 — Procedure. 

Application for rectification of alleged wrongly 
recorded shares should be accompanied by affidavit 
of counsel — Party cannot challenge form of order 
under S. 38 to which its counsel consented. AIR 1917 
P C 30 and AIR 1951 Mad 790, Rel. on; AIR 1951 
Mad 572, Reversed. Sha Mulchand and Co., Ltd,, 
v. Jawahar Mills, Ltd., Salem, (1953) 1 M L I S64 : 
(1953) 23 Com Cas I : 1953 S C J 68 : 1953 SCR 
351 : 1953 S C A 987 : AIR 1953 S C 98 (102) (Pt C) 
(Pr 14). 

2. Any member may apply. 

— S. 38 — Association not for profit — (Companies 
Act (1956), S. 155). 

The argument that if an association d oes not exist for 
profit, no member of the association has a pecu Diary 
interest in the fact that the name of some one else is 
or is not on the list of members of the company and 
that he is therefoie not entitled to invoke the juris¬ 
diction of the Court is fallacious. A citizen is entitled 
to invoke the jurisdiction of the Court not merely in 
matters affecting him financially. Besides under S. 38 
(1) (b) any member of a company has a right to invoke 
the jurisdi:tion of theCourt. (1956) 26 Com Cas 229 : 
(1957) 2 Mad L J 416. 

3. Necessary parties. 

-S. 38 — Rectification of register — Necessary 

parties—Court cannot order rectification in absence of 
third parties whose rights would be affected by such 
rectification. (1949) 19 Com Cas 188 : 1949 Mad 
W N 424 : (1949) 1 Mad L 1 88 : 62 Mad L W 635 : 
ILR (1950) Mad 349: AIR 1951 Mad 572 (; SI) (Pt G) 
(Pr 20) (DB). 

[Reversed on another point in AIR 1953 S C 98.] 

4. Civil Suit for rectification. 

-S. 38 — Remedy of transferee—Right to bring 

suit. 

The remedy of the transferee of a share is not 
limited to an application under S. 38 oi the Com- 
pmies Act, but he has the right to bring a suit to get 
his name registered and where the case is a compli¬ 
cated one an action should be brought. 55 Cal YV N 
408 : ILR (1953) 1 Cal 1 ; AIR 1952 Cal 58 (60 and 
61) (Pt D) (Pr 11) (DB). 

——S. 38—Rectification of register-Suit for—Main¬ 
tainability—(Companies Act (1956), S. 155). 

Under S. 38 though a petition is the normal way 
for moving the Court for rectification of the register, 
a suit also can be filed under that section, either 
alternatively or in addition. (1958) 28 Com Cas 71 : 
(1957) 2 Mad L J 517: 70 Mad L YV 715. ILR (1957) 

Mad 1058 : AIR 1957 Mad 702 (708, 709) (Pt A) 

(Pr 20) (DB). 

——S. 38 — Scope — Proper relief to be claimed in a 
suit for rectification by the share-holder whose shares 
have been forfeited is a declaration that the forfeiture 
of the shares is illegal and inoperative and a manda¬ 
tory injunction directing company to restore the name 
of the plaintiff as share-holder in -the companies 
register. (1949) 19 Com Cas 138 : 1949 Mad W N 
424 : (1949) 2 Mad LI 88 : 62 Mad L YV 635 : ILR 

(1950) Mad 349 : AIR 1951 Mad 572 (577) (Pt D> 
(Pr 12) (DB). ' 

Reversed on another point in AIR 1953 S C 98.] 

5. Entry or omission of name without 

sufficient cause. 

” S. 38 ‘Omitted’, meaning of—It may mean 're- 
fuse to enter’ or ‘scored out’ — Latter meaning is too 
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narrow and technical — W ord 'omitted* covers the 
case of person who applies for first time to have his 
name registered in share register—He need not prove 
his name was registered and was deleted. AIR 1955 

NUC (All) 1997. 

- S. 38 (1) (a)— Fraudulent entry in register — Case 

is covered by Cl. (a) of S. 38 (1). AIR 1955 NUC 
(Assam) 3634. 

-S. 38 (1)—Rectification—Act or omission on part 

of company under sub-s. (1)—Proof—Necessity of — 
Sale of shares by share-holder—Failure of purchaser 
to get his name registered —Ground for rectification. 

Under clauses of sub-s. (1) what one has to establish 
is some act or omission on the part of the company. 
It is not sufficient for a share-holder who sells his 
shares merely to contend or prove that there was 
omission on the part of the purchaser to get his name 
registered or impute knowledge with regard to the 
change of ownership of the shares to the chairman of 
the board of directors or to the Secretary or merely to 
refer to a letter written by him to the company point¬ 
ing out that he has sold his shares and that he is no 
longer a share-holder. Something much more has to 
be established before it can he held that the company 
was in default in not making the necessary alteration 
so as to entitle the share-holder to call for rectification 
under the section. He has to bring home to the com¬ 
pany an omission which in law would amount to a 
sufficient cause within the meaning of sub-cl. (a) and 
would amount to default or unnecessary delay within 
the meaning of sub-cl. (h). 52 Bom L R 40 : (1950) 
20 Com Cas 26 : AIR 1950 Rom 217 (219) (Pt B) 
(Prs 6 and 7) (DB). 

-Ss. 38 and 34 — Application by transferee of 

shares for rectification of register — Defence* 

Wh ere the Company endorsed on the back of the 
share scrips that the shares had been fully paid up-it 
is not open to the Company to say, in defence to 
application by the purchaser of the shares for rectifica¬ 
tion of the register of shares of the company by 
striking out the name of the registered holder, 
that the consideration for the shares was not paid and 
therefore the shares could not be registered in the 
name of the purchaser when there is nothing to hold 
that the purchaser was a party to anv fraud or that 
he did not purchase the shares perfectly bona fide. 
(’50) 54 Cal \V N 80. 

-S. 38 (1) (a)— Fraud on part of purchaser of share 

—Transferor's name not omitted from Register—Relief 
under S. 38(1) (a) can be given. A I R 1955 N U C 
(Mad) 1004. 

-S. 3S (1) (a)—‘Entered in or omitted from register* 

—Meaning of—Cases where entry is continued or 
retained and case of person who is member of com¬ 
pany being struck out. are covered—(Words and 
Phrases). AIR 1955 N U C (Mad) 1004. 

-S. 38 (1) (a) — Applicability—Fraud—Absence of 

sufficient cause on part of third person — Fraud need 
have no relation to company —"Without sufficient 
cause" need hava no relalim to any default or omis¬ 
sion on part ot company. AIR 1955 NU C (Mad) 
1004. 

-S. 38—Applicability of clause (a) — Question 

arising under sub-cl. (a) confers wider powers than 
sub-cl. (b) — In applying S. 38, question is not merely 
whether there was any default or omission on part of 
company which would fall under sub-el. (b) but 
question will also be whether under sub-cl. (a) name 
of any person is fraudulently or without sufficient 
cause entered in or omitted from the registers. AIR 
1955 NUC (Mad) 1004. 


S. 38 Application for rectification of register— 
Onus is on shareholder to prove that action of 
directors in refusing to register transfer of share was 
mala fide. (1872) 8 Ch 440; (1895) 2 Ch 404; (1898) 14 
T L R 314 and (1920) 1 Ch 750, Rel. on. ILR (1955) 
Nag 1016 s 1956 Nag L J 30 : A I R 1956 Nag 20 
(22) (Pt B) (Pr 11) (DB). 

Ss. 38, 34 and Table A, Reg. 20 — Private Com¬ 
pany— Articles of association conferring on directors 
absolute and uncontrolled discretion to refuse to 
register transfer of share—Interference by Court. 

Where the Articles of Association of a private com¬ 
pany confer on the directors an absolute and uncon¬ 
trolled discretion to refuse to register any transfer of a 
share whether fully paid or not, where in the opinion 
of the directors it is not to the interest of the Company 
to admit the proposed transferee to membership or (if 
he is already a member) to allow him to increase his 
holding, and the directors in the exercise of that 
discretion refuse to register a transfer of a share, then 
unless it can be shown that a power so vested in them 
was exercised mala fide or for any collateral purpose, 
the Court cannot overrule the'decision of the directors 
and substitute its own judgment about the desirability 
of bringing the name of a person as a shareholder in 
the register. (1942) 1 All E R 542, Applied. 

Held, on facts that in the absence of mala fides the 
Court was not justified in allowing the application 
for rectification of the register and thereby interfering 
with the decision of the directors to refuse to register 
the transfer of share of the applicant in the exercise 
of their discretion. ILR (1955) Nag 1016 : 1956 Nag 
L f 30 : A I R 1956 Nag 20 (22, 23) (Pt C) (Prs 12, 
13, 17) (DB). 

-S. 38—EIFect of transfer of shares — Where after 

filing an application for a duplicate share certificate 
the member who has subsequently transferred his 
shares dies the company can demand letters of 
administration from the heirs when the Articles of 
association authorise it to do so—Demand for such 
letters cannot be a ground of attack in the proceedings 
started bv the transferee under S. 38. See Ibid, S. 34. 
AIR 1954 Nag 293 (DB). 

-Ss. 38 and 31 — Application for rectification — 

S. 38 provides summary mode — It is not necessary 
that name of person should have been fraudulently 
entered —It is enough if it was entered “without 
sufficient cause"—This will cover case where there 
was no valid allotment. AIR 1955 NUC (Pepsu) 
2501. 

6. Discretion of Court. 

-S. 38— Section 38 is comprehensive enough to in¬ 
clude not only rectification of register of members 
hut also the register of mortgages including deben¬ 
tures. See Ibid, S. 34. (1964) 34 Com Cas 394 (All). 

-S. 38 — Refusal to register transfer — Power of 

Court to rectifv register. See Ibid, S. 34. AIR 1955 
N U C (All) 1997. 

-S. 38 — Power of Court —It can fix particular date 

at which registration shall become operative^even to 
the extent ot making it retrospective. AIR 1933 NUC 
(Cal) 399. 

-S. 38—Power of Court. 

There is discretion vested in the High Court either 
to exercise or not in a particular case the power unaer 
S. 38. The proceedings being in the nature Ot sum¬ 
mary proceedings, there is no warrant for the Hig 
Court to go into a detailed investigation into the 
matters alleged by one party and denied by the other. 

If the petitioner has been wronged he may have his 
remedy, otherwise than in an application for rectin- 
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■cation of the Register. Where the facts requiring con¬ 
sideration are complicated and not simple a separate 
action alone would be the proper remedy. (Having 
regard to the facts and circumstances of the case the 
High Court was not inclined to exercise power under 
this section.) (1904) 1 Ch 598, Rel. on. I LR (1953) 
Hyd 136 : (1953) 23 Com Cas 198 i AIR 1953 Hyd 
126(127) (Pt C) (Pr 2) (DB). 

-S. 38 (1)— Rectification of register—Conditions — 

— Error or mistake or default on part of company— 
■Proof—Necessity— (Companies Act (1956), S. 155). 

There is jurisdiction in the Court to rectify the 
register even in the absence of error, or mistake, or 
default, on the part of the company, though the 
Court will not, usually, exercise its discretion and 
rectify the register, when there is no mistake, or 
error, or default, on the part of the company. It is a 
matter entirely for the Court to decide, subject to the 
Articles of Association and Companies Act. Indeed, 
even the company will have a right to apply under 
S. 38{i)(a), to rectify the register of share-holders 
regarding the name of any person entered in it 
fraudulently or without sufficient cause or omitted 
from the register of members, and of course, no 
default or fraud of the company can, or need be, 
proved in such cases. (1957) 2 Mad L T 517 : 70 Mad 
L W 715 : f L R (1957) Mad 105S : (1958) 28 Com 
Cas 71 : A I R 1957 Mad 702 (710) (Pt C) (Prs 23, 
24) (DB). 

- S. 38—Proceedings for rectification of register— 

Proceedings instituted after 5 years after forfeiture of 
shares — Conduct of share-holder company amount¬ 
ing to standing by with a desire to take advantage of 
company’s affluent condition later on — Held, share¬ 
holder company was affected by conduct of its share¬ 
holders and was not entitled to rectification. (1949) 
19 Com Cas 138: 1949 Mad W N 424 : (1949) 2 Mad 
L I 88 : 62 Mad L W 635 : T L R (1950) Mad 339 : 
A I R 1951 Mad 572 (578, 579, 580) (Pt E) (Prs 13, 
14, 17) (DB). 

[Reversed on another point in AIR 1958 SC 98.] 

S. 38 and (irst Schedule, Table A, clause 22 — 
Transmission of shares due to death or insolvency — 
Paragraph II of Articles of Association-Unfettered 
discretion conferred on Directors to refuse registra¬ 
tion without assigning reason — Other clauses of 
transmission by operation of law not affected — 
Transmission of title to shares by change of sove¬ 
reignty Directors cannot refuse to recognise change 
in title — Powers of Court under S. 38 — Court has 
jurisdiction »o examine whether company acted 
liona fide — Reasons given by company held based 
on collateral matters. 

Held, on facts, (i' the case of transmission of title to 
shares by change of sovereignty was a peculiar case of 
transmission by operation of law’ which was outside 

scope :of Cls. 18 to 23 of Table A to the First 
schedule of the Act; and consequently the unfettered 
discretion conferred on the Board of Directors by 
paragraph 11 of the Articles of Association had no 
application.(ii) Assuming that discretion of the Board 
oi Directors, in this respect, was unfettered, the 
company’s conduct showed that refusal to recognise 
transmission was not made bona fide, (iii) The reason 
eventually given for the refusal was not legitimate 
reason hut was based on extraneous considerations 
V®* i 0r * collateral purpose. I L R (1960) Cut 529 : 
(1962) 32 Com Cas 908:: A I R 19fii Orissa 188 (192 
193, 195) (Pt B) (Prs 12, 16, 24) (DB). 

7. Delay in application. 

• S. 38—Claim for rectification of register simpli- 
<citer under S. 38 — Claim does not involve claim for 


return of share scrips — Arts. 48 and 49, Limitation 
Act (1908) do not apply—Art. 181 also not applicable 

— Even if Art. 181 applied application held within 
time under that article or under Art. 120. AIR 1951 
Mad 572, Reversed. Sha Mulchand and Co v. Jawa- 
har Mills Ltd., (1953) 23 Com Cas 1: 1953 SCJ 
68: (1953) 1 Mad L J 364: 1953 Mad W N 319: 1953 
SCR 351 : 1953 S C A 987 : AIR 1953 S C 98 (103, 
104) (Pt D) (Pr 15). 

-S. 38—Holding out continued for long time— 

Rectification cannot be permitted. AIR 1955 N U C 
(Assam) 3634. 

-S. 38 — Limitation — There is no period of limi 

tation for initiating proceedings for rectification of 
register under S. 38 — Arts. 48 and 49 of Limitation 
Act (1908) not applicable—Residuary Art. 120 applies. 
(1949) 19 Com Cas 138 : 1949 Mad W N 424: (1949) 
2 Mad L J 88 : 62 Mad L W 635 : I L R (1950) Mad 
339: AIR 1951 Mad 572 (577) (Pt D) (Pr 12) (DB). 

[Reversed on another point in AIR 1953 S C 98.] 

-Ss. 38, 101 and 102— Repudiation of allotment— 

Grounds — Delay in accepting offer — Effect of — 
(Companies Act (1956), Ss. 155, 69 and 71). 

There is always an implied term in an application 
for shares that the offer must be accepted within a 
reasonable time, and if it is not, the applicant is enti¬ 
tled to repudiate the allotment. When the allotment 
was made more than twenty months after B expressed 
his desire to purchase the snares, there was no com¬ 
munication between him and the Company as to the 
delay in the allotment during all this period and 
although the company was in the initial stage of its 
formation B was not asked if he was still willing to 
accept the shares for the amount advanced by him 
and, further, while the money advanced was in res¬ 
pect of 300 shares of Rs. 100 each, the company in 
its place decided to allot 1200 ordinary shares of 
Rs. 25 each, nor was he ever asked if he was willing 
to accept shares different from those applied for by 
him : 

Held, that B was within his rights to repudiate the 
shares. A I R 1956 Pepsu 98 (99, 100) (Pt A) (Prs 8, 
12, 13). 

— S. 38—Limitation — Repudiation of allotment — 
Delay—Effect of—(Companies Act (1956), S. 155). 

Repudiation in order to he effective must be made 
without any delay. The person should not gain time 
to find out if the company makes profits or runs at a 
loss and then to decide to accept or refuse the share. 
This is necessary to safeguard the interests of third 
persons who may have in the meantime intervened, 
but no limitation is provided by law for an applica¬ 
tion under S. 38. W here the delay, even if it was not 
properly explained was not shown to have resulted in 
any detriment to the interests of the company or its 
members or creditors, and there was no allegation of 
waiver or acquiescence on the part of the applicant: 

Held, that the delay by itself, particularly in the 
circumstances of the case, would not be a sufficient 
ground for refusing the prayer. A I R 1956 Pepsu 98 
(100) (Pt B) (Prs 14, 15, 17). 

-Ss. 38, 184 and 216—Applicability and scope of 

— Order of winding up — Inclusion of name of 
member in list of contributories — Failure to appeal 
—Application after more than three years for recti¬ 
fication of register and list of contributories— Main¬ 
tainability — Companies Act (L of 1956), Ss. 155 
467 and 518. 

An application for rectification of the share register 
and for rectification of the list of contributories 
should be made without delay, and if made after a 
delay of several years (nearly four years in the pre¬ 
sent case) and after the order of winding up of the 


728 


COMPANIES ACT (7 of 1913), S. 38, Note 8 


company had been passed, is liable to be summarily 
dismissed as not maintainable) especially when the 
applicant-member had ample opportunities of repu¬ 
diating his liability. Once a winding up order is 
made and his name included in the list of contri¬ 
butories, he cannot move for rectification of the 
register of members. 

An order of a Court bringing the name of a person 
on the list of contributories, it not appealed against, 
becomes final and the question as to his liability as 
contributory cannot be reopened; and if the applicant 
claims to have been misled by iraud or false repre¬ 
sentation into taking shares in the company, as in this 
case, he should raise the objection without delay. 

1 1963) 2 Comp L J 225 : (1964) 34 Com Cas 402 
(Punj). 

8. Order for damages. 

S. 38—Proceedings for rectification of register— 
Damages In proceeding under S 38, company can 
be ordered to pay damages when their register is 
ordered to be rectified. It is only as incidental to 
relief of rectification that damages can be granted. 
(1949) 19 Com Cas 188 : 1949 Mad VV N 424 : (1949) 
2 Mad L I 88 : 62 Mad L W 633 : I L R (1950) Mad 
339: A I R 1951 Mad 572 (5S0) (Pt F) (Pr 19) 
(DB). 

' Reversed on another point in A I R 1953 S C 98.] 

9. Rectification after commencement 
of winding up proceedings. 

-S. 38 — Rectification of register after winding up 

can be made by Court, though no application is made. 
AIR 1955 NUC (Assam) 3634. 

Ss. 38, 156 and 227 (2)— Recification of register 
—Powers of Court and rights of members — Share¬ 
holder standing by and not taking steps to get regis¬ 
ter and list of contributories rectified in time-Appli¬ 
cation for relief more than five years after order for 
w inding up and when execution is taken out to 
enforce call order — Maintainability — Transfer of 
shares effected during winding up proceedings— 
Effect — Right of transferee to get name deleted 
from register — Companies Act (1 of 1956), Ss. 155 
426, 536. 

The liability of a member of a company to be in¬ 
cluded in the list of contributories under S. 156 of 
the Companies Act is not ex contractu but ex lege ard 
arises by reason of the fact that his name appears on 
the register of members of the Company; when a 
claim is made by the company against him it is no 
answer to say that although his name appears on the 
register, he is not liable because the allotment of 
shares to him is void. Jf he does not take steps for 
rectification of the register under S. 38 of the Act 
soon after he comes to know that his name is entered 
in the register either fraudulently or irregularly or 
without sufficient cause, his liability becomes absolute 
under S. 156, all the more so when winding up also 
has supervened. When he allows his name to remain 
on the register without having it removed promptly, 
he would be liable on this doctrine of holding out. 

No doubt, in a proper case, the Court may order 
rectification of the register after the commencement 
of the winding up proceedings. But if the member 
does not take steps within a reasonable time, then a 
winding up order would debar him from approaching 
the Court for rectification of the register, as by that 
time the rights of third parties would have come into 
existence and they cannot be defeated at the instance 
of a shareholder to whom it was ooen to come to 
Court with promptitude but who did not choose to 
do so. 

Where a shareholder does not take steps to rectify 
the register and the list of contributories at the pro¬ 


per time but waits until application is made by the 
liquidator to execute the call order and files applica¬ 
tions for rectification of the register of members and 
of the list of contributories and for leave to object to 
the list of contributories long after the winding up- 
order (more than five years after the final order of 
winding up), the application should be summarily 
dismissed on the simple ground that once the winding 
up order is passed, he has no right to file an applica¬ 
tion for rectification of the register. 

A transfer of shares made during the winding up 
proceedings and without the sanction of the Court 
would offead S. 227 (2) of the Companies Act (1913); 
and must be held void and therefore the names of the 
transferees in whose names the transfer is effected 
should be removed from the register. (1963) l Mad 
L J 270 : (1963) 1 Com L J 213 : 76 Mad L W 305 i 
(1963) 33 Com Cas 435 : A I R 1963 Mad 287 (289 
290, 291) (Prs 4, 8, 9). 

S. 38 Petition for rectification—Maintainability 
after order for winding up-(Companies Act (1956)„ 
S. 155). 

A petition for rectification will lie normally after 
the filing of a winding up petition and before the 
winding up order is passed, provided the Court will 
normally reject that petition if the company is 
already in a notorious state of bankruptcy by the time 
the petition for rectification is filed and it is for the 
Court, in its discretion, to say whether such a petition 
should be allowed or not, it having undoubted juris¬ 
diction to entertain it. A I R 1950 All 508, Diss. from. 
(1957) 2 Mad L 1 517 : 70 Mad L W 715 : I L R 
(1957) Mad 1058 : (1958) 28 Com Cas 71 i A I R 
1957 Mad 702 (710) (Pt B) (Pr 22) (DB). 

-S. 38—Share-holder, if and when can be relieved 

of his shares after winding up. 

A shareholder cannot be relieved from his shares 
after a winding up application. But if a shareholder 
has started active proceedings to be relieved of his 
shares, the passing of a winding up order during their 
pendency would not prevent his getting the relief. 
The reason why a shareholder cannot throw back 
his shares upon the company after winding up is that 
rights of third parties have intervened and, equities 
which would be sufficient as between the shareholder 
and the company cannot be set up as against the 
creditors or co-contributories. 1950 All L J 836 t 
(1950) 20 Com Cas 296 : I LR (1951) 2 Al) 228 t 
A I R 1950 All 508 (514) (Pt H) (Pr 20) (DB). 

-Ss. 38, 183, 184 — Liquidation proceedings — 

Application for rectification of Register of Member* 
of Company filed after list of contributories becomes 
final —Maintainability. 

An order of a Court in winding up proceedings 
bringing the name of a person on the list of contri¬ 
butories after notice to him under S. 212 (c) and after 
overruling his object'ons if not appealed against, 
becomes final under S. 183 and operates as res judicata 
and the question as to the liability of such person as 
contributory cannot be reopened. He cannot move for 
rectification of Register of Members once his name ha* 
found place in the list of contributories. Moreover 
where an application for rectification of the Register 
of Members of the Company was filed by the member 
3 years after the allotment of shares, the application 
is belated one and the member cannot move for the 
rectification of the Register of the Members of the 
Company once his name has found place in the list 
of contributories. AIR 1915 Lah 227 (1) and (1903) 1 
Mad L J 270: (1903) 1 Com L J 213 : A 1 R 1963 Mad 
287 and A 1 R 1915 Lah 100, Rel. on. (1963) 2 Com 
L J 225 : (1964) 34 Com Cas 402 (Punj). 
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10. Nature of enquiry. 

^_S. 38—Scope of—Shares in company purchased by 
Maharaja of Mayurbhanj as Ruler—Accession of Mavur- 
bhanj State to India—Subsequent absorption with Pro¬ 
vince of Orissa—Shares vested in State of Orissa under 
cl. (1) of Art. 5 of States Merger (Governors Pro¬ 
vinces) Order, 1949 — No disputed question of title— 
Application under S. 38 for rectification held proper 
remedy and no civil suit is necessarv. ILR (1960) Cut 
529 : (1962) 32 Com Cas 908 : A I R 1961 Orissa 188 
(190, 191) (Pt A) (Prs 7, 8, 9) (DB). 

-S* 38 (3)—Rectification of register—Question of 

title—(Companies Act (1956), S. 155). 

An order under S. 38 is not so summary as is con¬ 
templated under the English Law. It contemplates 
decisions of questions relating to title and also pro¬ 
vides for an appeal from the decision of such an 
issue. In an application under S. 38, all the relevant 
papers to determine the question of title involved in 
the case were filed by the parties. The question of 
title was not of any complicated nature. Held, that 
the petitioner’s name was to be registered in the 
register of share-holders of the company. (1958) 28 
Com Cas 500 : A I R 1957 Orissa 203 (212) (Pt C) 
(Prs 26, 27). 

-S. 38 —Power of Court—Dismissal of application 

for rectification. 

The application for rectifying the share register 
under S. 38 of the Companies Act cannot be allowed 
where there are serious disputes as to whether the 
resolution of the company is valid and intra vires and 
whether there can be a valid transfer of those shares 
in pursuance of that resolution and the issues arising 
between the parties cannot be properly decided in 
the summary proceedings under the section. The 
proper course in such a case is for the parties to get 
the questions determined in the civil suit which they 
have already filed. (1901) 2 Ch 265; (1924) T L R 
488; (1874) 9 Ch A 664; AIR 1920 Cal 789: AIR 1928 
Mad 571, Rel. on. 1955 B L J R 217 : AIR 1955 Pat 
436 (486, 487) (Pr 2). 

S. 38-Application for rectification of register 
by transferee of shares;— Company alleging for¬ 
feitures of shares—Maintainability. 

Where a transferee of shares files an application 
under S. 38 for rectification of the register of mem¬ 
bers by entering his name as the holder of certain 
shares and the company does not dispute the title of 
the applicant as transferee but alleges that the shares 
in question have been forfeited for non-payment ot 
the call money the Court will entertain the applica¬ 
tion especially when no complicated question of law 
or title is involved between the parties. 44 All 151 • 
33 Bom LR 184; 162 I C 127: 47 Cal 901 and 29 
Com Cas 138. Rel. on. (1952) 22 Com Cas 343: 
AIR 19,->2 Pepsu 47 (49, 50) (Pt A) (Pr 11). 

77^,~$cope and object of — (Companies Act 

( 19d 6), 3. lo5). 

The object of enacting S. 38 of the Companies Act 
ot' 19.3, which_ is analogous to S. 155 of the Com¬ 
panies Act of 1956, was to provide a summary remedy 
in non-controversial matters or in matters where a 
quick decision was necessary in order to obviate an 
irreparable injury to a party. W hen serious disputes 

ure involved the proper forum for their adjudication 
is a civil Court. 

W here the Company forfeited the shares of a share¬ 
holder who was a cashier of the Company, on the 
ground that a certain amount was due from him to 
the Company on account of defalcation, but the 
share-holder denied the defalcation and his liability, 
the controversy cannot be decided in a summary 


manner under S. 38. 61 Pun L R 227 : (1960) 30 Com 
Cas 300 : AIR 1959 Puoj 352 (354) (Prs 8, 9). 

-S 38—Suit by directors of Company against other 

directors for injunction restraining illegal acts — 
Maintainability—Considerations—Held it was open to 
plaintiff to seek relief under S. 155 of Act of 1956 
which was equivalent to S. 38 of the Act of 1913 as 
questions requiring determination were of such a 
nature which could be disposed of in the summary 
proceeding. See Specific Relief Act (1877), S. 54. 
AIR 1958 Punj 190 (DB). 

[Reversed on another point in AIR 1963 S C 1279]. 

11. Effect of order for rectification. 

-S. 38 —Forfeiture of shares and removal of name 

from Members’ Register — Order of rectification di¬ 
recting name to be re-entered in Register—Effect of 
—Datt of operation of rectification —Patiala Com¬ 
panies Act, S. 38. 

Rectification means correction of a mistake or 
blunder and the mistake or blunder, if ordered to be 
removed by an order of the Court, must inevitably 
stand removed from the date when it was committed 
unless the Court specifies that the rectification is to 
come into operation from a subsequent date. Where 
by a resolution of a company the shares of a share¬ 
holder were forfeited and his name was expunged 
fiom the members register and on an application 
under S. 38, the Court holds that the forfeiture was 
invalid and orders the name of the share holder to 
be re-entered in the company’s register, the order 
of rectification has manifestly for its object the res¬ 
toration ol the applicant to his previous position 
of the share holder of the company and as a result 
of that order all the rights and obligations of a share¬ 
holder in respect of the shares held by him are re¬ 
vived. It plainly biings about continuity in the 
position of the applicant which had been disturbed 
by an illegal or invalid act of the Company. The 
period intervening the forfeiture and rectification 
was only a period of suspense. The applicant should 
not be regarded to have become a fresh sbare-holder 
on the date when his name is re-it troduced on the 
Register of the Company. (1904) 1 Ch D 598, Disting. 
3 Pepsu L R 12 : AIR 1952 Pepsu 92 (93,94) (Prs 
2, 4). 

12. Appeal. 

-S. 38, Proviso—Appeal under—Finding of fact 

—Interference - (C« P. Code (1908), S. 100). 

An appeal under the proviso to S. 38 has to be 
treated as equivalent to one filed under S. 100, C. P. 
Code. A finding fairly reached on the evidence 
would, therefore, be binding. But where the Judge 
in allowing the application for rectification of the 
register, reached his decision after placing the onus 
wrongly, the decision is open for further considera¬ 
tion. (AIR 1929 P C 13 and AIR 1932 P C 28, Rel. 
on). ILR (1955) Nag 1016 : 1956 Nag L J 30 : AIR 
1956 Nag 20 (22) (Pt A) (Pr 11) (DB). 

SECTION 39 

-S. 39—Order under—Nature of—Omission to pass 

order under S. 39 while delivering judgment under 
S. 38—Omission subsequently corrected by second 
order—Second order held legal—Such accidental slip 
comes within the scope of S. 152, C. P. Code. ILR 
(1960) Cut 529 : (1962) 32 Com Cas 90S : AIR 1961 
Orissa 188 (190, 192, 193, 195) (Pt C) (Prs 7, 13, 14, 
16, 11, 17, 25) (DB). 

SECTION 40 

-Ss. 40, 30—Person when acquires status of share¬ 
holder — (Contract Act (1872), S. 4)—(Specific Relief 
Act (1877), S. 22). See Ibid, S. 30. AIR 1957 Punj 261. 


780 


COMPANIES ACT (7 of 1913), S. 49 


SECTION 49 

r S * (1), Table A, Cl. 16 — Call towards un¬ 
subscribed share capital— Resolution discriminating 
as regards call between ordinary share-holders and 
directors—No time fixed for payment nor notice of 
demand provided for—No provision in the Articles 
of the Company for makingdifference in call amount 
between share-holders-Resolution held bad in law 
—Notice of demand not served—No assumption of 
service of notice without proof—Call made pursuant 
to resolution is invalid—How ever Directors party to 
resolution are estopped from raising objections as 
to validity of resolution — Evidence Act (1872), 
Ss. 114, 115. 

A company, only if authorised by its articles, has 
powers to make arrangements on the issue of shares 
for a difference between the share-holders in the 
amounts and times of payment of calls on their 
share*. Where there is no such power, a resolution 
discriminating between ordinary share-holders and 

Directors so far as payment of calls are concerned, 
is bad in law. 

If fixation of the time of payment of the call is not 
done, the call is not valid. Absence of notice of de¬ 
mand of call as per resolution on share-holders would 
render a call invalid. 

In regard to discriminatory nature of the call, how¬ 
ever, it is open to a share-holder to agree to pay all 
what is due on a share, and hence when the Directors 
of a company have agreed to do so by passing a 
resolution calling upon them all to make their shares 
fully paid-up ones, they are estopped from question¬ 
ing the validity of the call made pursuant to their 
resolution. (S) AIR 1956 Bom 53~, Foil. (1961) 31 
Com Cas 573 (Punj). 

SECTION 50 

-—S. 50—Increase of share capital — Resolution 

requiring fixed deposit from directors —Deposit does 
not amount to increase in capital — Director on ceas¬ 
ing to hold office can call for return of deposit. (1951) 

1 Mad L J 18 : 64 Mad L W 169 : (1951) 21 Com 
Cas 85 : AIR 1951 Mad 520 (521, 522) (Pt B) (Pr 6). 

-S. 50 —Alteration of share capital — Power of 

Directors. See Ibid, S. 105-C. AIR 1955 NUC 
(Pepsu) 2501. 

SECTION 54-A 

-S. 54-A—Company being wound up, purchase of 

shares by company — (Companies Act (1956), S. 77). 

When once the company is being wound up there 
-S no question of the company purchasing its own 
shares, the entire object being to pay off its debts and 
liabilities and distributing the balance among the 
share-holders w ith respect to their rights and interests. 
(1958) 28 Com Cas 50 : 1957 Andh L T 617 : A I R 
1958 Andh Pra 666 (670) (Pt D) (Pr 12) (DB). 

—S. 54-A — Rule that company cannot be member 
of itself is distinct from rule prohibiting purchase by 
company of its own shares. See Companies Act (1956), 

S. 77. AIR 1957 Cal 293 (DB). 

-S. 54-A (1)—Scope—Held, transaction of sale of 

shares by Indian Iron and Steel Company in favour of 
Dalhousie Holdings Ltd , did not contravene S. 54-A 
(1). See Companies Act (1956), S. 77. AIR 1957 Cal 
293 (DB). 

-S. 54 A (1)—‘Purchase’ — Meaning of. See Com¬ 
panies Act (1956), S. 77. AIR 1957 Cal 293 (DB). 

-S. 54-A (1) — Compulsory substitution of com¬ 
pany’s own shares in lieu of its other assets by special 
statute — Validity. See Companies Act (1956), S. 77. 
AIR 1957 Cal 293 (DB). 


- Ss. 54-A and 17— Forfeiture of shares— Forfeiture 
for non-payment of calls, if only form of forfeiture — 
Articles of Association permitting other forms of for¬ 
feiture whether ultra vires. See Ibid, S. 17. AIR 1955 
NUC (Cal) 645 (DB). 

“ S s * 54-A, 55 and 156 — Liability of member — 
Surrender of shares by a subscriber to memorandum 
resulting in reduction of share capital—Legality. 

A subscriber cannot escape his liability to pay for 
the shares which he subscribed for in the memoran¬ 
dum even on the ground of misrepresentation by the 
Company or any of its Directors. Even if there is an 
attempt at withdrawal by a subscriber before regis¬ 
tration but it is not actually brought about and the 
names appear on the Memorandum of Association as 
subscriber he is liable. 

A transaction which results in reduction of share 
capital whether called for or otherwise is invalid 
where there is no sanction of the Court for the pur¬ 
pose- The only statutory exception is forfeiture under 
conditions laid down by law. Surrender, where 
authorised by the Articles of the Company is only 
permissible where it is equivalent to forfeiture or is 
made and accepted merely as a short cut to forfeiture, 
i- e., where the conditions for valid forfeiture exist 
and surrender is resorted to where the share-holder 
is unable to retain and pay for the future calls on the 
shares It is never intended to permit share-holder 
and particularly a subscriber of the memorandum to 
escape from his liability. The necessary mental 
approach needed both in the case of company or its 
directors and the defaulting share-holder or the 
subscriber is that the latter was unable to hold the 
shares and pay for them and the former intended to 
forfeit the shares and took steps for the purpose 
but before forfeiture is actually brought about 
its effect is hastened by the mental assent of both. 

M B L J 1955 (H C R) 755 : M B L R 1955 (Civ) 59 : 
(S) AIR 1955 Madh Bha 166 (170, 172, 173) (Pt B) 
(Prs 31, 46, 48, 54) (DB). 

SECTION 55 

• S. 55 — Reduction of share capital—Company 
Judge sanctioning such reduction — Order of Com¬ 
pany Judge passed under S. 60, Companies Act, 1913 
cannot deprive statutory right of displaced person 
granted under S. 19, Displaced Persons (Debts 
Adjustment) Act — See Debt Laws — Displaced 
Persons (Debts Adjustment) Act (1951), S. 19 (4). AIR 
1963 S C 1707. 

• -S 55 — Transfer of undertaking to another 

company—It is not a case of reduction of share capi¬ 
tal — Disappearance of assets of company, for what¬ 
ever reasons, does not cause reduction of share 
capital. Shvampada Chakrabortty v. Controller of 
Insurance, Government of India. (1962) 32 Com Cas 
25S : (1962) 1 Ker L R 493 : (1962) 2 S C J 162 : 
(1963) 1 Com Cas Rep 23 (S C) : 1962 Supp (2) 

S C R 130 : AIR 1962 S C 1355 (1358) (Pt D) (Pr 9). 

-S. 55 — Modes of reduction of capital — See 

Companies Act (1956), S. 100. AIR 1957 Cal 293 
(DB). 

-S. 55 — Forfeiture of shares — Forfeiture for 

non-payment of calls, if only form of forfeiture 
Articles of Association permitting other forms of for¬ 
feiture whether ultra vires — See Ibid, S. 1<. AIR 
1955 NUC (Cal) 645 (DB). 

-Ss. 55, 54-A and 156 — Liability of member — 

Surrender of shares by a subscriber to memorandum 
resulting in reduction of share capital -No sanction 
of Court — Surrender is illegal — See Ibid, S. 54-A. 

AIR 1955 Madh Bha 166. 
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- S. 55 — Alteration of memorandum—Reduction 

of capital - See Ibid, S. 12. (1952) 22 Com Cas 299 
(Mad). 

-S. 55 — Scope—(Companies Act (1956), S. 100). 

Section 55 contemplates the share capital of a 
company can be reduced in ‘any’ way. There may be 
such a reduction of share capital if the company 
returns part of the capital money to the preference 
shareholders in cash. So also, the conversion of 
issued preference shares into redeemable preference 
shares is equivalent to a reduction of share capital and 
simultaneous increase of share capital : (1944) 1 Ch 
S, Rel. on. 35 Pat 167 : 1956 B L I R 126 : (1957) 27 
Com Cas 6 : AIR 1956 Pat 364 (366) (Pt B) (Pr 5). 

SECTION 56 

-S. 56 — Patiala Companies Act, S. 56 — Con¬ 
firmation order on basis of company’s resolution 
alone. 

What the Court should in an application under 
S. 56 be concerned with is to confirm the proposed 
reduction of the capital and not the resolution but in 
a case where besides the resolution there is no mate¬ 
rial on the basis of which the Court can make the 
confirmation ordei and the resolution in question is 
not a valid resolution no order for confirmation can 
be made. It must be by a special resolution carried at 
a general meeting, that the members of the company 
can decide to reduce the capital and if the necessary 
validating procedure like issue of notices to all the 
members is not observed, the validity of the resolu- 
tion must be affected and its value reduced to nullity. 
3 Pepsu L R 342 : AIR 1952 Pepsu 114 (114) (Pr 2). 

SECTION 66 

S. 66 — Patiala Companies Act, 1996 R. K. —Re¬ 
peal of by Part B States (Laws) Act (III of 1951), 
S. 6 — Indian Companies Act (1913) coming into 
force on 1-4-1951—Winding up petition under Patiala 
Companies Act, presented on 24-12-1951 held must 
fail. ILR (1952) Patiala 588 : AIR 1953 Pepsu 195 
(196) (Pt B) (Pr 2). 


SECTION 76 
SYNOPSIS 

(Companies Act (1913), S. 76.) 

1. Scope. 

2. Powers of Court. 

3. Default in holding general meeting. 

1. Scope. 

S. /6 (2) and S. 133 (3) — Applicability — One- 
man company — Meeting, meaning of— (Companies 
Act (1956), S. 166). 

d he common-sense view is that for a meeting there 
must be at least two persons. This common-sense 
view is also tlie true view in law. According to the 
ordinary use of the English language, a meeting can 
no more be held by one person than it can be by none. 
US76) 22 Q B D 26 and (1911) 1 Ch 163, Rel. on. The 
Court does not profess to read the mind of the 
Legislature apart from what appears from the words 
it has used, but it will be that the Legislature thought 
it unnecessary that the obligations under S. 76 of the 
Act and under the other section depending on it, 
should be imposed on a one-man company. Where a 
company consists of only one member tie would natu¬ 
rally be in conduct of its affairs and the Legislature 
■rugnt well have thought it unnecessary to protect 
hirn against himself. For the general public dealing 
with such a company it was probably thought that 
provisions like S. 147 and S. 162 (iv) would afford 
sufficient protection. Thus, the general meeting re¬ 
quired by S. 76 (1) being an impossibility, no liability 


attaches under S. 70 (2) or S. 133 (3) in the case of a 
one-man company. 1957 Ker L T 1065 : (1958) 28 
Com Cas 13 : 1957 Ker L J 1044 : 1958 Cri L i 177 : 
ILR (1957) Ker 989 : (1957) Mad L J (Cri) 818 : AIR 
1958 Ker 41 (42, 43) (Pt A) (Prs 2, 5, 10) (DB). 


-Ss. 76 and 131 — Applicability and scope. 

Section 76 does not say that the general meeting 
shall be called for considering the balance-sheet or 
profit and loss account and such a meeting might be 
called for other purpose. The calling for a meeting is 
one thing, and the subject to be considered at such a 
meeting is another, ft is therefore not correct to say 
that if eighteen months is unalterable under S. 70, 
that should equally be so under S. 131. (1953) 2 
M L J 94 : (1953) 23 Com Cas 139 : 66 Mad L W 
554 i AIR 1954 Mad 276 (276, 277) (Pt C) (Prs 2, 3). 


-Ss. 76 and 131—Failure to hold general meeting 

— If good defence for offence under S. 131- 

In a prosecution under Ss. 76 and 131 it is not open 
to the accused Director to plead his own default by 
saying that as the general body meeting could not be 
held no question of placing the balance-she^t arose 
and therefore no offence under S. 131, was committed. 
(1953) 1 M L 1 408 : 66 Mac) L W 152 i (1953) 23 
Com Cas 63 : 1953 Cri L J 1062 : AIR 1953 Mad 558 
(559) (Pt A) (Pr 6). 


-Ss. 76 and 133 —Distinct offences—(Penal Code 

:i860), S. 71). 

Sections 76 and 133 create two distinct offences 
viz , one for not holding general body meeting and 
another f >r not laying the balance-sheet before the 
general meeting. The former offence may give rise to 
the latter offence or even independently of it. Hence 
there is no case of the accused being prosecuted twice 
for the same offence and put in double jeopardy. 
(1953) 1 M L J 4 08 : 66 Mad L W 152 : (1953) 23 
Com Cas 63 : 1953 Cri L ] 1062 : AIR 1953 Mad 
655m (Vt R) (Pr 7). 


- Ss. 76 and S3-B — No validly appointed direc¬ 
tors at time of annual meeting — Members can elect 
one at such meeting. (1953) 23 Com Cas 29 : 66 Mad 
L W 124 : (1953) 1 M L 1 346 : ILR (1953) Mad 
966 : AIR 1953 Mad 520 (525, 526) (Pt B) (Prs 12. 
14) (DB). 

2. Powers of Court. 


-S. 76 (3) — Powers of Court. 

The decision on the validity of the co-option of a 
director is incidental to the exercise of the powers 
under S. 78 (3). (1952) 22 Com Cas 324 : 66 Mad L 
W 71 (2) : (1953) 1 M L J 275 : ILR (1953) Mad 
50S : AIR 1953 Mad 467 (472) (Pt E) (Pr 20) (DB). 

-Ss. 76, 79 (3)—General meeting of shareholders 

— Election of director — Whether formal subject 

— Appointing independent Chairman — Power of 

Court. 

Though an election of director is ordinarily a 
non-controversial subject in respect of a company 
whose affairs are running smoothly, it cannot be 
called a formal subject where there are factions in 
the shareholders. It is an important item of busi¬ 
ness and the Court may appoint an independent 
Chairman to preside over the general meeting of the 
shareholders. Such an appointment cannot be ob¬ 
jected to as an interference by the Court with the 
internal management ot the company as Ss. 76 and 
79 (3) expressly empower the Court to call a general 
meeting which also includes a power to appoint a 
person to preside over it. 21 Com Cas 294 : 1951-2 
Mad L J 586 : 1951 Mad W N S23 : 64 Mad L W 
1091 : AIR 1952 Mad CO (CO) (Pr 3) (DB). 

-Ss. 7G and 79 — Adjournment of meeting—Vali¬ 
dity. 
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Where the annual general meeting has been fixed 
tor a particular date the Court would not be justified 
in granting an adjournment merely because it has 
appointed an independent Chairman of the meeting 
1 he appointment of independent chairman does not 
affect the rights of the shareholder in any manner 
and it is not necessary that they should have due 
notice of such appointment before they can take 
part in the meeting. 1951 Mad W N 432: 1951-2 

oio d hUVJW'* L W 571 1 1951-21 Com Cas 
210 : AIR 19ol Mad 927 (929) (Pt C) (Pr 4) (DB). 

3. Default in holding general meeting. 

■® “”Ss. 32 (3), (5) 131, 133 (3) (as amended by 

Act 22 of 193 5) No general meeting held owing to 
wilful default of Directors—Charge against Directors 
tor offences under Ss. 32 (5) and 133-Fact that no 
general meeting was held; no valid defence. See Ibid, 
S. 32 (3). AIR 1961 S C 186. 


the lien for debts on the shares of a shareholder and 
making demands of payment and giving notice od 
the shareholder, all these acts are not warranted by 
law and are illegal. The directors whose office had 
expired were not. competent to convene a General 
eeting. In such a case it would be quite competent 
tor nve members of the company to convene a meet- 
mg under the Articles -of Association. This is pro¬ 
vided for in S. 79 (2) of the Companies Act. The 
only other way to convene a General Meeting is to 
ho d a meeting under S. 70 (3) by and under an 

°t, th ® Court - ILR (1959) 2 Cal 530 : (I960) 
30 Com Cas o82: AIR 1959 Cal 7 15 (735, 736) (Pt G) 
(Prs 6o, 66, 67, 68) (DB). 


S* t6 (2) ' General meeting not held during the 
year in question Not a sufficient defence to a charge 
^der S. 32 (5) or S. 134 (4). See Ibid, S. 32 (5). ILR 
(1961) ker 732. 


-S. 76 (2) — Conviction under — Sustainability — 

Default in holding the annual meeting not wilful. 

W here the default in holding the annual meetiog 
was not wilful inasmuch as it was not held owing to 
the serious illness and death of a brother of the 
accused who along with another brother held almost 
all the shares of the company, the accused cannot be 
convicted under S. 76(2) of the Companies Act. 52 

Cri L J 237 : 1951 A M L J 31 : AIR 1951 Ajmer 
39 (2) (Pr 1). 

Ss. 76 (3), 78, 79, 86 — General meeting not 
convened within period prescribed—Share holders — 
Right of, to convene meeting—(Companies Act (1956) 
Ss. 166, 169, 290). 

Section 76 (3) is an enabling section. There is no 
reason why the requisite number of shareholders 
under S. 78 or 79 (2) would not be entitled to convene 
an Annual General Meeting, which is overdue and 
which the Directors have defaulted in convening 
within the prescribed period. Such a General Meet¬ 
ing may not strictly be characterised as the Annual 
General Meeting but is nevertheless a meeting in 
which all that can be done in an Annual General 
Meeting can be done including the passing of the 
balance-sheet and appointment of Directors. If an 
appointment is made its effect would be to ratify the 
acts of those who purported to act as directors 
without being lawfully appointed. Only those acts 
of the directors however would he deemed to be 
ratified by such retrospective appointment as can be 
ratified in law and that ratification only binds the 
principal and the act done by an agent without autho¬ 
rity will become binding on the principal after rati¬ 
fication. After appointment retrospectively those acts 
may become binding on the company. 

Bot where a shareholder gave authority to the 
directors to sell his shares to recover the debt due 
from him to the company after taking necessary steps 
as provided in the Articles and if the sale was 
effected not by directors but by some unauthorised 
persons the shareholders 1 right to repudiate cannot be 
affected by the company’s ratifying the unauthorised 
acts of persons who purported to act as directors, 
though in fact they were not. S. 80 does not protect 
the acts of directors whose office expired, after the 
termination of office. (Obiter in -AIR 1928 Cal 868, 
Dissented from). The term ‘de facto’directors have 
been restricted to directors with defective appoint¬ 
ment. It does not include a mere usurper without 
any appointment whatsoever and whose office has 
terminated. If within the time limited by S. 70 (3), 
no general meeting is convened, the directors cease 
to hold the office of directors. Consequently the 
resolutions passed at the meeting of directors held 
after the termination of their appointment enforcing 


Ss. 76 (2) and 133 (3) — Scope —Gist and nature 
of offence — Sentence — Cr. P. Code, S. 439 - En¬ 
hancement of sentence—Application for—Accused’s 
right to question legality of conviction. 

ft is not correct to say that offences under Ss. 70 
and 133 of the Companies Act are only technical 
ones. The legislature considered these offences to be 
real offences deserving substantial punishment. The 
question of the adequacy of the sentence to be 
awarded in a particular case is left to the discretion 
of the Court. Such discretion has to be judicially 
exercised. The Court must be guided by a sense of 
proportions in fixing the quantum of fine in any parti¬ 
cular case. It must bear some reasonable proportion 
to the upper limit sanctioned by the statute, fo dis¬ 
regard that limit altogether and to award only a 
nominal sentence would have the result of reducing 
the prosecution itself to a mockery and thus defeat¬ 
ing the only object of such penal provisions. In 
resisting the move for an enhancement of the sen¬ 
tence awarded to the respondents, in the revision 
they are entitled to request the Court to exercise iis 
revisional jurisdiction under S. 439, Cr. P. Code, and 
to examine che sustainability of the conviction re¬ 
corded against them. For every default in complying 
with the requirement of the respective sections the 
officers of the company are not liable to be punished. 

In this respect, a clear distinction is maintained 
between the company and its officers. As against 
the company it is enough to prove that there has 
been a default as contemplated by the section. But 
as against the officers of the company, something 
more has to be proved. Jt must be shown that the 
officers concerned were knowingly and wilfully, par¬ 
ties to the default and then only will they be liable 
to be punished. What is significant to note is that 
any director or any other officer of the company 
becomes liable to be punished under these sub¬ 
sections only if he is knowigrily and wilfully a 
party to the default contemplated by the respective 
sections. (L. R. (1925) 1 Ch 40; AIR 1929 Lah 830; 
AIR 1942 Mad 75, Rel. on.) 1958 Ker L J 52 : 1958 
Ker L T 173 : (1958) MLJ (Cr) 332 : (1958) 28 
Com Cas 255. 

-Ss. 70 (2) and 133 (3) — Punishment of the 

officers of the defaulting company — Evidence of 
mens rea-(Companies Act (1956), Ss. 168 and 210). 

It is clear from sub-s. (2) of S. 70 and sub s. (3) of 
S. 133 that for every default in complying with the 
requirements of the respective sections, the officers ol 
the company are not liable to be punished. In this res¬ 
pect a clear distinction is made between the company 
and its officers. As against the company it is enough to 
prove that there has been a default as contemplated by 
the sections. But as against the officers it must be 
shown that the officer concerned was knowingly ana 
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wilfully a party to the default and then only he will 
be liable to be punished. This qualifying expression 
‘knowingly and wilfully* has been used deliberately 
to afford protection to innocent defaulters and to 
punish only those who are consciously and intention¬ 
ally committing default. There must be some evidence 
direct or circumstantial to sustain an inference that 
they contributed to the default with full conscious¬ 
ness of their responsibility in the matter. 1958 Ker 
L T 173 : 1955 Ker L J 52 : 1958 MLJ (Cr) 332: 
(1958) 28 Com Cas 255. 

-Ss. 76 (2) and 133 (3)—Punishment—Ingredients 

of offence — Revision — See Criminal Procedure 
Code (1898), S. 439. 1958 Ker L T 173 : 1958 Ker LJ 
52. 


-Ss. 76 ( 2 ) and 133 (3) — Sentence-Discretion of 

Court—Imposition of nominal fine—(Companies Act 
(1956), Ss. 168 and 210.) 

Specific provisions have been made in the Act cast¬ 
ing certain duties oa the officers of the company. 
Wilful default in the discharge of these duties has 
also been made punishable. In the case of offences 
arising out of default in complying with the provi¬ 
sions of Ss. 76 and 133 there is a clear indication, 
inasmuch as the sections have provided for a maxi¬ 
mum fine of rupees five hundred, that the offences 
are of a substantial nature, deserving substantial 
punishments. Although it is in the discretion of the 
Courts to determine the adequacy of the punishment 
in any particular case, the Court has to exercise that 
discretion judicially. By indicting a nominal fine then 
the Court should not reduce the prosecution to 
mockery and defeat the very object of the penal 
provision 1958 Ker L T 173 : 1958 Ker L I 52 : 
19,>S Mad LJ (Cr) 332 : (1958) 28 Com; Cas 255. 


Ss. / 6 and 131 Offences under—Complaint fo 
—Locus standi to make. 

With regard to offences under the Companies Aci 
there is no provision that any offence should not b 

taken cognizance of unless the complaint is filed b 

any of the persons mentioned in the Act. In the ab 
sence of such a provision, the normal rule, namely 
that any person may set the criminal law in motioi 
will apply. No doubt in cases under Companies Act 
it has been considered desirable that either the Regis 
trar or Joint Registrar or Officer concerned in dealim 
wita the Act should prefer the complaint. The Regu 
lations framed assigned the duty of making investiga 
tions into these matters to the above officers anc 

directing them to file the complaint in such matters 

But these regulations do not take away the right o 
any citizen to file a complaint under the Coinpanie 
Act. In the absence of a special provision requirim 
that the complaint should be filed by a particula 
person, a complaint either by any citizen or a mem 
ber of the company or by Assistant Registrar will b 
a valid complaint. 65 Mad L W 679 • (1952) 
Com C 173 : (1952) 2 M L J 184 : 1953 Cr L J 436 
19;,2 Mad W N 841 (2) : AIK 1933 Mad 196(190 

(rr 4). 


concerned, their default is wilful and not inadvertent 
as distinguished from the default of the company 
itself which has heen made liable independently of 

any such requirement and its liability is, therefore, 
absolute. 

The substantial requirement of S. 134 ( 1 ) is the 
sending of a certain number of copies of the balance- 
sheet and the profit and loss account or the income 
and expenditure account, as the case may be, to the 
Registrar and it is there that the true emphasis of 
the section lies and not on the introductory 7 part of 
section, namely, after the balance-sheet and'profit and 
loss account (or the income and expenditure account 
as the case may be) has been laid before the company 
at a general meeting. The courts should not place an 
interpretation upon a section which would put a 
premium on a double default or, permit the evasion of 
or escape from one default simply because this default 
was the inevitable consequence of another default, 

and where both these defaults are punishable in the 

eye of law and where those responsible for the second 
def lult are also responsible for the first. The proper 
course is to punish the persons guility for both the 
defaults and not for one only. 

In order that the default should be wilfully and 
knowingly committed, it need not necessarily be 
suggestive of dishonesty or fraud on the part of those 
concerned. 

The directors, cannot be allowed to escape the per¬ 
formance of duties by the mere plea that they had no 
real control over the affairs of the company and 
therefore they did not wilfully- permit the default It 
is them duty not to be mere passive spectators of what 
is going on but to see and make the necessarv attempt 
that the statutory requirements are carried out, and 
wherethishas not been done, the courts can and 
would legitimately infer f that the defaults though 
not expressly authorised were still wilfully permitted 
39 Cal W N 1152 and AIR 1948 Cai 42, Rel. on. 

Held, that the conviction of the directors for each 
of their defaults under Ss. 32, 76, 131 (1) and 134 for 
each of the four years could not be said to b° wrong 
in law because these defaults proceeded from an 
earlier default under S 76 of the Act. I960 Rif LW 
139 ; (1960) 30 Com Cas 523 : ILR (1960) 10 Rai 
857 i 1961 (2) Cr L J 416. 

SECTION 78 

Ss. 78, 76 (3), 79,86— General meeting not conven¬ 
ed within period prescribed by S. 70(3)—Share-holders 
can •convene meeting under S. 78 or 79 (2) — Such 
meeting can ratify acts of directors—Ratification does 
not bind a share-holder — S. 86 , protects acts of 
directors not properly appointed but does not protect 
acts of directors whose office ha< terminated — (Com¬ 
panies Act (1956), Ss. J 66 , 169, 290) — Obiter in AIR 
1928 Cal 868 , Dissented from. See Ibid, S. 76 ( 3 ) AIR 
1959 Cal 715. 

-S. 78—Company — Injunction against manage¬ 
ment. 


Ss. / 6 , 32 (3), 131 (l), 133 and 134 — Directors’ 
tailure to call general meeting-Offence-Liability. 

Where the directors are in default in not calling a 
general meeting under S. 70 or in not laving the 
balance-sheet or proat and loss account before such 
a meeting under S. 131 (l) or in not sending three 
copies ot such balance sheet and profit and loss 

account to the Registrar under S. 134 ( 1 ), Companies 

Act or in not sending the list of members together 
with a summary under S. 32 (3) they render 'them¬ 
selves liable to the penalties provided by the Act for 
eich and every one of these defaults provided of 
course that so far as the directors or other officers are 


In an interlocutory application there be a 

prima facie case both on facts and law which should 
justify the grant of an interim injunction restraining 
company management. That prima facie case should 

all the more be clearly made in the case where 
attempt is made to restrain the normal function of a 

Company according to the decisions of the domestic 

forum of the Company. 

Article 90 of the Articles of Association of the 
company provided as follows: ‘In case of any dispute 
as to the admission or rejection of any vote, the 
Chairman shall determine the same and such deter 
mination made in good faith shall be final and con 
elusive*. The plaintiff filed an application for an inter’ 
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locutory injunction to restrain the company from 
giving effect to a particular resolution passed at a 
particular meeting on the ground that the Chairman 
lad wrongly rejected certain votes given by proxy or 
wrongly accepted such votes. 

Held, prima facie unless a case of bad faith is made 
out, it would be the normal course of the Court to 
allow the decision of the Chairman to stand as prima 
facie tinal until it .can be found to be wrong at the 
trial and decision in the suit. If that principle is once 
accepted then there is no scope here in this case for 
grant of an interlocutory injunction on the ground 
that the Chairman has wrongly rejected certain votes 
given by proxy or wrongly accepted such votes. 
Case-law discussed. ILR (1956) 1 Cal 475: 58 Cal 
W N 715 : AIR 1955 Cal 132 (134) (Pt A) (Pr 11). 

-S. 78—Invaliditv of meeting—Plea of—Estoppel 

—Evidence Act, 1872, S. 115. 

Where the share-holders requisitioned the Manag¬ 
ing director to convene a meeting for electing a new 
Managing director but however the meeting could 
not be held at the registered office at the time fixed 
because the premises were locked and the share¬ 
holders held a meeting at another place and passed a 
resolution removing the Managing director and ap¬ 
pointing another in his stead. 

Held, that by reason of his conduct in making the 
registered t premises of the company unavailable for 
the meeting to be held, the Managing Director was 
precluded from complaining of the invalidity of the 
meeting actually held at a different place and relying 
upon that to invalidate the resolution passed at it. 
(1951) 1 Madh L J 5 : 64 Mad L W 172 : (1951) 21 
Com Cas 93 : AIR 1951 Mad 542 (546, 547) (Pt D) 
(Pr 10). 

SECTION 79 
SYNOPSIS 

(Companies Act (1913), S. 79). 

1. Scope. 

2. Notice of meeting. 

3. Right to vote. 

4. Proxy. 

5. Adjournment. 

G. Power of Court to order meeting. 

1. Scope. 

-S. 79—Principles regulating company meetings. 

The Courts have evolved certain well-defined 
principles which regulate company meetings. Prima¬ 
rily the Articles of Association and the Company 
Statute provide the matrix of the Company Law 
on the point, secondly, the Courts are generally re¬ 
luctant to interfere with the decisions taken at Com¬ 
pany meetings, unless there is almost a manifest 
breach of the articles or the Statute. This is the rule 
of domestic forum applied to company jurisprudence. 
The third principle which the Courts have evolved 
as a corollary of the first two principles, is that prima 
facie the decision of the Chairman at such company 
meetings is allowed to stand until it is proved to be in 
breach of the Articles or Statute. The burden of prov¬ 
ing the Chairman’s decision to be wrong rests with 
the party challenging his decision and it is not for 
those who rely on his decision to bring evidence in 
the first instance, to show that the Chairman was 
right. This is the rule of convenience and of practi¬ 
cal wisdom. It is of great practical utility. The 
Chairman by virtue of his position and the nature of 
his duties, has to decide on the spot all emergent 
questions that arise at the meeting and it will be mere 
folly to reduce the prima facie authority of his ver¬ 
dict. The burden of holding and conducting com¬ 


pany meetings and recording votes cast therein and 
tor taking decisions at such meetings is the primary 
responsibility of the company’s shareholders and 
their chosen directors and not of the High Court. 
ILR (1956) 1 Cal 475 : 58 Cal YV N 715 : AIR 
1955 Cal 132 (135) (Pt B) (Pr 15). 

2. Notice of meeting. 

-3s. 79(1) (b) and Table A, Reg. 112 — Share¬ 
holders of company residing at great distances from 
company’s registered office — Notice of meeting— 
New Articles proposed — Necessity to send copies of 
proposed Articles with notice. 

Where there is a large body of shareholders who 
reside at great distances from the registered office of 
the company, it would not be fair on the part of the 
company to leave the proposed articles at the regis¬ 
tered office and give the shareholders notice of that 
fact. Printed copies of the proposed new Articles 
should be sent with the notice. Where this is not 
done, the notice cannot be held to disclose fully 
and frankly the facts upon which the shareholders 
are asked to mote. 56 Cal W N 361 : 22 Com Cas 
248 : ILR (1954) l Cal 185 : AIR 1952 Cal 645 (649) 
(Pt B) (Pr 22) (DB). 


3. Right to vote. 

-S. 79-Company holding shares in another com¬ 
pany on behalf of its constituents — Right to vote ac¬ 
cording to wishes of its constituents. See Ibid, S. 33. 
A I R 1955 Cal 132. 

-S. 79 (1)—According to an Article of Association 

member whose name had not bee a in the register for 
continuous period of two months immediately,prece¬ 
ding the date of meeting, are not entitled to vote or 
to be reckoned in a quorum—Article held illegal being 
contrary to S. 79(l)(e). (1953) 23 Com Cas 29 :66 Mad 
L W 124 : (’953)1 MLJ 346 : ILR (1953) Mad 
966 : AIR 1953 Mad 520 (526) (Pt D) (Pr 15) (DB). 


-S. 79 (I) (e)—Object of—S. 79(1) (e) if overrides 

any provision in articles of company imposing dis¬ 
ability on members’ right to vote. 

Section 7 9 (1) (e) of the Act must override any pro¬ 
vision made in the Articles of the Company. If a 
share-holder’s name is entered in the register of share¬ 
holders of the company, he cannot be prevented 
from enjoying the right to vote on the ground that 
his name has not been on the register for any specified 
time, as required by Art. 48 of the Articles of the 
Company. 

Section 79 (1) (e) which was inserted by the amend¬ 
ing Act of 1936 was designed to prevent the denial to 
share-holders duly brought on the register of the full 
exercise of their rights as share-holders which would 
include the right to vote. 1951 Mad W N 432 : 64 
Mad L W 571 : 1951-21 Com Cas 210 : 1951-2 Mad 
L J 19 : AIR 1951 Mad 927 (929) (Pt D) (Pr 5) (DB). 


-S. 79 (1) (e)—Adjournment of meeting from time. 

to time — Who are entitled to vote at adjournec. 
meetings. 


here an annual general meeting originally con- 
for a particular date is adjourned from time o 
- due to the action of one party or the other, t e 
rt would be justified in directing that only such 
e share-holders who were on the list Oi share- 
ers on the original date of meeting would he 
led to vote at the meeting to be held on the ad- 
led date. Such a direction would not contravene 
>rovisions of S. 79 (1) (e). 1931 Mad W N-432: 
o \]od L 1 19 : 64-Mad L W o1 1 : 19ol--l 
210 : AIR 1951 Mad 927 (929) (Ft E) (Pr 6) 
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4. Proxy. 

—S. 79—Proxies—Share-holder having more than 
one vote can split them in more than one proxy. 

The contention that a share-holder holding a num¬ 
ber of votes cannot split his votes and give a few to 
one proxy and others to another proxy cannot be 
accepted as sound. 

The right to vote is to be judged not by the per¬ 
sonality but by the shares. If the snares are different, 
the votes can be different and the holder need not be 
precluded by any doctrine of convenience or incon¬ 
venience or propriety that he cannot vote both ‘yes’ 
and ‘no* in the same resolution. As owner oi the 
specific property in each specific share he can distri¬ 
bute his votes on the shares he holds in any manner 
as he chooses. The way he votes cannot take away 
the legal right in each share carrying the right to 
vote. 58 Cal W N 715 : ILR (1956) 1 Cal 475 : AIR 
1955 Cal 132 (137, 138) (Pt C) (Pr 27). 

—S. 79 (2) (g), Sch. I, Table A. Regs. 65, 65 — 
Right to vote by proxy—It is not common law right 
—It is determined by Articles of Association which is 
a contract between shareholders and company. (1953) 
23 Com Cas 29 : 66 Mad L VV 124 : (1953) 1 M L J 
346 : ILR (1953) Mad 966 : AIR 1953 Mad 520 (526) 
(Pt L) (Pr 17) (DB). 

-S. 79—Proxy—Relationship between proxy and 

share-holder is that of agent and principal—Contract 
Act (1872), S. 182. (1953) 23 Com Cas 29 : 66 Mad 
L W 124 : (1953) 1 M L J 346 : ILR (1953) Mad 966 : 
AIR 1953 Mad 520 (527) (Pt F) (Pr 19) (DB). 


S. 79 — Share-holders’ right to vote by proxy- 
Revocation of proxy — Principles — Contract Ac 
(1872), Ss. 203, 204, 205, 209. 

Share-holders' right to vote by proxy is recognize* 
hy S. 79, subject to conditions and limitations im 
posed by the Articles of Association. But this right ha 
to be given by the Articles, which form a contrac 
between the company and the share-holders. 

A proxy as an agent of the share-holder, as betwee; 
nimselt and the principal, is not entitled to act con 
trary to his instructions in the matter. The relation 
ship brought about between the share-holder and hi 
proxy is that of a principal and agent. 

When once the relationship of principal and a gen 
is created by contract, the incidents of that contrac 
oi agency are governed and have to be determined b 
applying the law of contracts. The principal canno 
be denied his right to revoke a contract whicl 
brought about the relationship of principal anc 
agent, i he Articles might make the proxy irrevocabl 
or impose restrictions or circumscribe the limitation 
within which the power of revocation should h 
exercised. But all these are matters within the regioj 
of contract between the parties and in the absence o 
anything to the contrary, there is no reason to excluch 
c ‘*°t revocation which is recognised unde 
.. 03 of tlie Contract Act. There are other limitation 
imposed by the Contract Act on the exercise of th, 
povstr of revocation, e g., by Ss. 204, 205, 209. Tin 
same principles have to he applied for revocation n 

P. ro . yy >y shaff-bolder. If the articles lay down tin 
limitations within which a power to vote by prox' 
an be exerci'eo, it should be strictly observed Thi 
Ollows from the fact that the right to vote hv pros' 
is founded on contract. Consequently unless the rich 
recocation is expressly excluded by the articles tin 
31*. >s governed by the general law of contract o 
agency. Cise law relied. (>4 Mad L \V ]U72 : 1031.21 

2 iT C wn 5 I 1 ,, : ri 9 w* 1 , Mad L MS : ILK (1952) .Mat 
218 ; AIR 1952 Mad d15 (521 52° 523) (Pr V 

^rs SA, SB, 11, If A) (DB). ’ ’ U ‘ L 
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-S. 79 — Provision in Articles of Association con¬ 
ferring power of revocation in respect of permanent 
proxy—Whether it can he deemed that such power 
is excluded in respect of specific proxy —(Maxim— 
expressio unius cst exclusio alterius). 

Where one of the Articles of Association expressly 
confers a specific power of revocation in respect of 
permanent proxy, it cannot be deemed in the absence 
of any such provision in respect of specific proxy, 
that power of revocation is excluded on the rnaxirn 
expressio unius est exclusio alterius (the express men¬ 
tion of one thing implies the exclusion of another). 
It is only if power of revocation of a limited nature 
is recognised in respect of a specific proxy by any 
article then it would be possible to contend that 
by reason of the express mention of the limited power 
any other power is excluded. 64 Mad L W 1072: 
1951 21 Com Cas 351 : 1952-1 Mad L J 18 : ILR 
(1952) Mad 218 : A I R 1952 Mad 515 (523) (Pt C) 
(Pr 13) (DB). 

-S. 79 — Revocation of proxy after their exercise 

at first poll but before second poll — Result of first 
poll is not affected—(Contract acc (1872), S. 204). 

The power to revoke an authority given to an 
agent, alter the authority has been partially exercised, 
has been recognised by S. 204 of the Contract Act 
The revocation cannot have the effect of invalidating 
acts and obligations already done in the exercise of 
that authority as an agent. Where the first poll of 
the meeting at which the proxies were exercised 
became final the effect of revocation of the proxies 
subsequently hut before the second poll cannot in 
any manner affect the declaration of the result of that 
poll. 64 Mad L W 1072 : 1951-21 Com Cas 351 - 
1952-1 Mad L J 18 : ILR (1952) Mad 218 : A I R 
19o2 Mad 515 (523, 534) (Pt D) (Pr 14) (DB). 

-S. 79 — Revocation of proxy without notice to 

proxy—Effect-(Contract Act (1872), S. 207). 

The effect of the want of notice of revocation of 
proxy to the agent (proxy) does not invalidate the 
revocation or the termination of the authority of the 
proxy but makes the principal liable for any damage 
thfit results to the sgent !)y resson of such w<int of 
notjee. 64 Mad L W 1072 : 1951-21 Com Cas 351 : 
1952-1 Mad L J 18 : ILR (1952) Mad 218 : AIR 1952 
Mad 515 (524) (Pt E) (Pr 15) (DB). 


: S. 79—Chairman’s decision on question of allow- 

ing proxies or not on ground of insufficiency of 
stamps is binding on him and his successors (Stamn 

If the Chairman in the exercise of his powers 
comes to a decision whether the votes given on proxy 
which are in question shall be disallowed or not on 
the ground of sufficiency of stamp and if that deci¬ 
sion is not vitiated by fraud or misconduct on the 
part of the chairman that decision is binding on him¬ 
self or his successor at a later stage of the same 
meeting. Under S. 36 of the Stamp Act if the instru¬ 
ment is admitted in evidence overruling the objection 
concerning stamp duty, such admission cannot be 
called in question at any stage of the same suit or 
proceeding on the ground that the instrument has not 
been duly stamped. No doubt, a chairman is not a 
person authorised by law or consent of parties to 
receive evidence within the meaning of S. 35 of the 
Stamp Act. But there is no reason for not applying 
the same principle of finality to the ruling of the 
chairman on the nature of the instrument in disnute 
04 Mad L \\ 1072 : 1951-21 Com Cas 351 : 1952 1 

Mad L J 18 : ILR (1952) Mad 21S : A I R 1952 Mad 
515 (524, 525) (Pt F) (Pr m) (DB). Mad 

IT -5 'i" 9 t ~ Chairman’s power (o reject proxies on 
ground of insufficiency of stamp - No intention to 
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evade payment of stamp duty — Duty of Chairman 
to refer matter to Collector under S. 31, Stamp Act 
(Stamp Act (1899), S. 31). 

Where a shareholder complies with the require¬ 
ments of Articles of Association and pays on a proxy 
in the form prescribed by the Article, stamp duty of 
two annas under the law as altered on the footing 
that it is a proxy and not a general power of attorney, 
the chairman has no option but to accept the proxy 
even if he comes to a conclusion that the stamp duty 
was not proper. If the proxies conform to the articles 
in all respects they cannot be rejected by the chair¬ 
man. The articles constitute a contract finding on 
the company and the members in all matters. The 
chairman is not entitled to go behind the articles and 
to reject the proxies on the ground that they were not 
duly stamped. 

Where there was no intention on the part of per¬ 
sons holding the proxies to evade the stamp duty 
when they had acted bona fide and followed the 
articles of association and paid two annas stamp on 
each proxy and they also offered that if the objection 
to the sufficiency of stamps was to be sustained, it 
would only involve payment of extra stamp duty 
with penalty which might be fixed by the Collector 
and that they were prepared to pay it if and when it 
was decided that it was payable in the present case, 
the Chairman would be acting unfairly if he were to 
reject the proxies on the ground of insufficiency of 
stamp. The fair way would be to refer the matter to 
the Collector under S. 31 of the Stamp Act and to 
postpone the declaration of the result of the poll 
until the decision of the Collector was obtained. 
(1903) 2 KB 121; A 1 R 1928 Bom 80. Exp). 64 Mad 
L W 1072 : 1951-21 Com Cas 351 : 1952-1 Mad L J 
18 : ILR (1952) Mad 218 : AIR 1952 Mad 515 (525) 
<Pt G) (Prs 20, 20B) (DB). 

-S. 79 — Proxy containing specific power and 

general power—Both separable — Stamp duty suffi¬ 
cient for one — Proxy if can be allowed only in res¬ 
pect of that power—Stamp Act (1899), Ss. 35, 5. 

Where the proxy contains the specific power as 
well as the general power, it would he admissible 
only if the aggregate amount of the duties in respect 
of two such separable instruments is paid even if 
both the parts are separable. It is not permissible to 
dissect the instrument into two parts and use the un¬ 
objectionable part in evidence that is to allow only 
that part of the proxy, for which, there is sufficient 
stamp. (1940) 1 M L J 295, loll. 2 H L C 280 Not 
Foil. 64 Mad L W 1072:195121 Com Cas 351: 
1952-1 Mad L J IS : ILR (1952) Mad 218 : AIR 1952 
Mad 515 (526) (Pt H) (Pr 21B) (DB). 

-Ss. 79, 153 (2)—Proxy—What is—Who can vote 

by proxy—(Companies Act (19o9), S. 391 (2). 

A proxy is a creature of law of agency, though with 
this difference that under the company law such an 
agent has to be appointed in a manner as provided 
thereunder. Therefore, so far as voting by proxy is 
concerned that can be done on behalf of any person, 
may it be natural or artificial, so long as that person 
is in position to appoint proxy as provided in law. 
(1959) 29 Com Cas 552 : A I R 1959 Pat 293 (298 to 
301) (Pt B) (Pr 10). 

5. Adjournment. 

-§ 79—Adjournment—Meeting is to be conducted 

in accordance with Articles of Association Articles 
giving authority to adjourn — Chairman can adjourn 
meeting with consent — Shareholder pressing for 
adjournment —Fie cannot afterwards complain about 

the adjournment—(Evidence Act (18/ 2), S. 115). (1953) 
1 M L 1 346 : (1953) 23 Com Cas 29 : 66 Mad L W 
124 t I L R (1953) Mad 966 : A I R 1953jMad 520 
<527) (Pt I) (Pr 24) (DB). 


-S. 79— Meeting of Board of Directors— Chairman 

if can decline to preside. 

Where one of the Articles of the Company pro¬ 
vides that the Chairman of the Board of Directors 
should preside only if he is willing he cannot be 
compelled to preside. There is nothing in law 
compel him to do that which he is not willing to do. 
But he is not entitled to stop the metting at his own 
will and pleasure because he is unwilling to preside. 
If a meeting is called for a particular purpose of the 
company, undoubtedly, a person should preside at 
that meeting, and invariably the constitution of lhe 
company provides for the same. It is not open to the 
Chairman to stop the meeting and dissolve it before 
the business of the meeting is finished. It is the 
privilege and the light of the share-holders assembled 
at the meeting to decide whether they should con¬ 
tinue the business of the meeting on that day or 
adjourn it for a subsequent date. If the Chairman 
unjustly and without the consent of the shareholders 
stops the meeting and declares it dissolved, it is per¬ 
fectly within the powers of the meeting to elect 
another Chairman and conduct the business remaining 
unfinished ; but there is no authority in support of 
the proposition that a Chairman is not entitled to 
give up his right to preside at a meeting. (1894) 3 
Ch. D 159, (1910) 2 Ch D 325, Rel. on. 01 Mad L J 
724, Disting. 

Where a meeting of shareholders to hold a poll is 
adjourned to another date without holding the poll, 
the second meeting held on the adjourned date is the 
continuation of the first, and if the Chairman of the 
first meeting declines to preside, the shareholders 
have a right to elect another chairman and 
continue the meeting. The function of the chairman 
would not be merely to supervise the recording of 
the votes. He is entitled to exercise all the functions 
of a Chairman at the meeting. 64 Mad L W 1072 : 
(195l)-21 Com Cas 351 : 1952-1 Mad L J 18 : I L R 
(1952) Mad 218 : AIR 1952 Mad 515 (519, 520, 521) 
(Pt A) (Prs 7A, 7C,8B) (DB). 

-S. 79—Adjournment of meeting—Validity. 

Where the annual general meeting has been fixed 
for a particular date, the Court would not be justified 
in granting an adjournment merely because it has 
appointed an independent chairman of the meeting. 
The appointment of independent chairman does not 
affect the rights of the shareholders in any manner 
and it is not necessary that they should have clue notice 
of such appointment before they can take partin the 
meeting. 1951 Mad W N 432 : (1951) 2 Mad L J 19 : 
64 Mad L W 571: (1951) 21 Com Cas 210: AIR 1951 
Mad 927 (929) (Pt C) (Pr 4) (DB). 


6. Power of Court to order meeting. 

-S. 79 (3) — “Order a meeting to be called” — 

Power of Court to call meeting — Its jurisdiction 
indicated—Legislature by giving this power did not 
intend to empower Court to take over management o 
Company - Court has to consider whether it has 
become‘impracticable’ to call meeting in manner in 

which meeting may be called under Articles ot Asso 
ciation along with provisions of Companies Act. A 
1955 N U C (Cal) 1015. 

-S. 79 (3)— ‘Impracticable’ — Meaning — Order 

of Court directing holding of meeting — Wlien 


fied. . 

ie term “impracticable” implies that it I s * 
ticable from a reasonable point of view. J 
•t must take a common sense view of the 

must act as a prudent person of busin f? s . H ists 
re the calling of a meeting by requisitionist 
eholders would lead to endless Hbgation an 
re matters might arise for debate and decision 
>h were already the subject matter of - > 
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fiolding of a meeting would be impracticable as it 
would be most unlikely to lead to any result and 
would inevitably cause more litigation and confusion 
and further embitter the feelings between the parties. 
In such circumstances the Court would be justified in 
ordering a meeting under S. 79(3). 55 Cd VV N 653, 
Rel. on. (1952) 22 Com Cas 162 : 56 Cal W N 398 : 
AIR 1953 Cal 355 (357) (Prs 20, 21) (DB). 

-S. 79 (3) - Court’s power to call meeting when 

to be exercised. 

The word‘impracticable’ in S. 79(3) means im¬ 
practicable from a reasonable point of view. Where 
the Court was not satisfied that there was a board of 
directors validly appointed who could call a meeting 
in the manner in which a meeting of the company 
may be called and where meetings held otherwise 
than under S. 79 would lead to interminable troubles 
and prejudice the interests of the company. 

Held that it would be expedient to make an order 
under S 79 (3) for calling a meeting of the company. 
(1951) 21 Com Cas 323 : 55 Cal W N 653. 


-S. 79 (3)— Courts’ power to order meeting when 

to be exercised. 

The powers under S. 79(3) should be exercised 
with caution and only when it is not practicable tc 
call a valid meeting in exercise of the powers given 
by the articles. The Court would not ordinarily 
interfere in the domestic management of the Company 
which must be conducted in accordance with the 
powers contained in the regulations of the Company 
But, where the meeting c 3 n be called only by the 
directors an-1 there is serious doubt and controversy a^ 
to who are the directors and where there is possibi¬ 
lity that one or other or both the meetings called by the 
quarrelling groups or directors may be invalid the 
sharehol ers should not he exposed to the uncertainties 
flowing horn the situation and the consequent litiga¬ 
tion and it should be held that a position has arner 
which mikes it‘‘impracticable” for the meeting beinp 
called in accordance with the articles. S. 79 (3 
also contemplates that (he Court should exercise 
its powers where it cannot say with reasonable 
approach to certainty, or even prima facie that the 

. , i ^ a ^ the powers contained 

« be valiJ. (1951) 21 Com Ca: 

290 : 55 Cal W N 64G. 


Act. Section 80 cannot, therefore, apply to a com¬ 
pany not incorporated under the Indian Act. But 
this does not mean that such a company cannot 
execute a power of attorney for purpose of its repre¬ 
sentation in another company of which it is a 
member. A corporation has no body nor a soul and 
must ex necessitate rei, act through some human 
agenev. (’51 21 T T R 39 : 1951-21 Com Cas 239i 
55 Cal VV N 237 (DB). 

-Ss 80 and 153(2)—Meeting to consider com¬ 
promise Vo e in person by representative of 
creditor company - Validity Person—if includes 
corporation —(Companies Act (1956). S. 137)— Com¬ 
panies Act ( 9 13), 5 246 Rules under R. 150.) 

The woid ‘person’ as understood in its ordinary 
sense generally implies a natural person and not a 
person artificial unless there is a provision made for 
it either expressly or by neces-ary implication. (L904) 
21) T L R 700. W hat is provider in S. 153 for voting 
in person in relatio., to a creditor is confined to such 
creditors only who are in a position to fulfil that 
condition and it cannot be denied that one of the 
essential conditions required under the section for a 
creditor to vote is that lie should be present either in 
person or by proxy. In a meeting held under S. L53 a 
corporation cannot vote in person unless there is 
speciiic provision made lor it. The provision made in 
8. 80 lor a corporation to vote in person is confined 
to its cipaciry as a member corporation only and is 
not in relation to its capacity as a creditor corpora¬ 
tion. That means, in the case of a proceeling which 
is controlled exclusively by the Act of i9(3 a creditor 
corporation, as contemplated under S. 153 ot that 
Act, can vote only by proxy and not in person. 
Further, even under K. 150 of the Rules made by the 
Patna High Court under the Act of P*13, the mode 
of voting that is allowed in the case of a corporation 
creditor is one by proxy alone and not in person. 
Held, on facts that the person representing the 
creditor companies in the meeting held under S. 153, 
was not entit ei in law as laid down in the Act of 
1913, and the rules framed thereunder, to vote in 
person on behalf of the corporation, and as such the 
votes cast by him in person on their behalf without 
hling any proxy in the meeting of the unsecured 
creditors were invalid and inoperative. (1959) 29 
Com Cas 552 : AIR 1959 Pat 293 (298, 304) (Pt C) 
(Prs 10, 17) (DB). 


35. 79 (3), 76—General meeting of share-holde 
—Election of director — Whether formal subject 
Appointing independent Chairman—Power of Corn 
oee Ibid, 3. 76. AIR 1952 Mad GO. 

3. 79 (3)—Applicability. 

rhe section applies whether the impracticabili 
cb bold a meeting arises at a stage preliminary to tl 
choice of the chairman or at the stage subsequent 
-hat winch is the stage of conducting it. The expre 
Mon do conduct’ in the provision of the statu 

includes the stage prior to the choice of the Chai 

man also, fhus, where the share-holders who hi 
requisitioned a meeting were unable to hold it becau 
e registered premises were locked the impractical 
uty contemplated b> the section arises, though in tl 
matter of assembling of share-holders at the register* 
olhee there was no difficulty. ,1951) 1 Mad L j 5 : ( 

^ • (1951) 21 Com Cas 93 : A I R 19c 

Mad 542 (545j (Pt Bj (Pr 6). 


SECTION 80. 

~-S. *0 - Company not incorporated under the Act 
Applicability ot section. 

Obiter : — The word company in S. 80 means a 
mpany incorporated under the Indian Companies 


SECTION 81 

-S. 81 (2)—Notice—'Validity. 

Clause (2) of 8. 81 has to be strictly complied with 
in the matter ot issue of notices, as the object of 
notifying the share-hol lers thereunder is that they 
may be aole to think river the special resolution to 
be moved in the light of the memorandum and arti¬ 
cles of association ot the company. Such notices must 
make a frank disclosure to the share-holders of facts 
on which they will he called upon to vote. Such 
notice has to give clear information of what is pro¬ 
posed to be done, but it need noi set out the terms 
of the specific lesoluth.n in all its details. However 
concealment of any impoitai.t part thereof therein 
will invalidate the proceedings The wo.ds “to decide 
the question of subjecting the Bank to voluntary 
liquidation,” in a notice cannot by any stretch of 
imagination connote that a special resolution was 
going to be pissed at the meeting, voluntarily wind¬ 
ing up the Bank: (1915; 1 Ch 503; (1010) L Ch 430* 
(1920) 2 KB 523, Rel. on. (’50) 55 Mys II C R 107 
(DB). 

-Ss. 81, 55 and 153 — Scheme lor compromise 

under S. 15} involving reduction of share capital ~ 
Notice of meetings of share-holders to consider such 
scheme-Length of notice — (Companies Act (L950), 
Ss. 189 and 391). See ibid, S. 153. AIR 1956 Pat 364. 
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SECTION 83 

-Ss. 83 and 83-B—Compromise scheme decree — 

Construction —Decree fixing number of members of 
managing board of registered society — Power of 
general body to increase such number. See Civil P. C. 
(1908), S. 92. (1958) 1 Andh W N 244. 

SECTION 83-A 

~—S. 83-A—Winding up—Discharge of Directors — 
Winding up not due to any misconduct of Director— 
Compensation for loss of office—Claim for remunera¬ 
tion for period specified in contract of service—How 
far maintainable—Doctrine of frustration of contracts 
—Applicability. (1957) 27 Com Cas 310 : ILR (1958) 
1A11 407 : AIR 1957 Ail 143 (140, 14S, 149, 150) 
(Pt C) (Prs 12, 48, 13, 10, 33, 35, 30) (DB). 

-S. 83-A — Possession and Management of under¬ 
taking — Right to, is of Board of Directors and not 
of managing agency firm. AIR 1955 NUC (All) 
3594 (DB). 

SECTION S3-B 

——S. 83-B — Winding up — Discharge of directors— 
Compensation-See Civil P C. (1908), S. 92. (1958) 1 
Andh W R 244. 


a director, though it may not be a share qualification^ 
The matter is left entirely to the discretion and judg¬ 
ment of the share-holders and hence a special resolu¬ 
tion providing for the holding of a fixed deposit of 
of Rs. 1000 as an additional qualification for a direc¬ 
tor is entirely intra vires and legal. (1951) 1 Mad* 
L J 18 : 64 Mad L VV 169 : (1951) 21 Com Cas 85 : 
AIR 1951 Mad 520 (521) (Pt A) (Pr 4). 

SECTION 86 

S. 86 — Directors after their disqualification' 
making calls—Validity. 

The directors of a company knew that they had 
not paid the allotment and call moneys, but there was 
nothing to indicate that the fact that they had there¬ 
by disqualified themselves was present to their minds 
at the time when they allotted the shares and made 
the calls. There was no defect in their appointment 
as directors; the only defect was that they continued 
to act as directors even after their disqualification. 

1 here was no suggestion that they acted dishonestly 
in passing the resolutions of allotment and making 
the calls. They acted bona fide, oblivious of the fact 
of their disqualification and there was no evidence 
o{ the fact of their disqualification having ever been 
brought to their minds : 


-S. 83-B—Power to appoint directors—Delegation 

of — Company can delegate to Board of Directors its 
power to appoint directors — Delegation is binding 
on company—Legally constituted Board of Directors 
not in existence or not willing or unable to act — 
Delegation lapses and members can appoint directors 
—This is their inherent right. (1953) 23 Com Cas 
29: 66 Mad L W 124 : (1953) 1 M L 1 346 : ILR 
(1953) Mad 966: AIR 1953 Mid 520 (521,523) 
(Pt A) (Prs 3,8) (DB). 

- S. 83-B—Power to co-opt directors—Extinguish¬ 
ment of* 

The power to co-opt directors does not come to on 
end onlv because an annual meeting is convened. The 
order of the Court directing that the annual meeting 
be convened for filling up vacancies has not the effect 
of extinguishing that power. (1952) 22 Coni Ca c 324: 
66 Mad L W 7 i (2)i (1953) I M L J 275: ILR (1953) 
Mad 508: AIR 1953 Mad 467 (468, 469) (Pt A) 
(Pr 7) (DB). 

- 5 33 B—Power to co-opt directors—Exercise of, 

7'he power to co-opt a director might be exercised 
notwithstanding that the strength of the directorate 
has fallen below the minimum required and below 
the quorum prescribed by the Articles of Association. 
Case-law Rel. on. (1952) 22 Com Cas 324 : 66 Mad 
L VV 71 (2) : (1953) 1 M L J 275 : ILR (1953) Mad 
508 : AIR 1953 Mad 467 (469, 470) (I t C) (Prs 12, 

13) (DB). 

_— s 83 -B—Mala fide co. option of directors—Vali¬ 
dity. 

If the co-option of a director is not made in the 
interests of the share-holders but for other purposes 
it cannot stand. (1867) 2 Ch 77 and (1873) 8 Ch 149, 
Rel. on. (1952) 22 Coni Cas 324 1 66 Mad L W /I (2): 
(1953) 1 ML] 275: ILR (1953) Mad 508 : AIR 
1953 Mad 467 (471) (Pt D) (Pr 14) (DB). 

SECTION 85 

-Ss. 85, 84, 93, 103 and Table A, Regns. 70 

anc j 77—Directors — Imposition of other than share 
qualification—Validity. 

To be a director the holding of shares is not a 
necessary sine qua non. The share-holders may well 
desire to have other qualifications lor a person to be 


Held, that in view of Art. 1S1 of the Articles of 
Association of the Company the language of which 
was similar to S. 86 , the acts of allotting shares and 
making the first and second calls were valid. (1950) 
All L J 836 : (1950) 20 Com Cas 296 : I L R (1951) 
2 All 228 : AIR 1950 All 508 (514, 515) (Pt I) (Pr 23) 
(DB). 


-S. 86 —Lien on shares and share scrips — Right* 

of Company — (Sale of Goods Act (1930), S. 2 (7))— 
(Companies Act (1956), S. 290.) 

The share scrips may not be documents of title. 
But under the Sale ot Goods Act the shares are mar¬ 
ketable propertv and goods as defined in the Sale of 
Goods Act. The snare scrips representing the shares 
are themselves goods and can be delivered to the 
share-holders. The company like any other person 
can have possessory lien with respect to these share 
scrips. When the Article says that the company 
will have‘lien and charge available at law and in 
equity' it means that the company will have lien at 
law on the share scrips and equitable charge on the 
shares, if the scrips are not in possession of the com¬ 
pany, but in the possession of share-holder. When 
the Article provides for the sale of shares, subject to 
lien only, the company will have right to sell only 
the shares, the scrips of which are in posssession of 
the company. V ith respect to shares, subject only 
to equitable charge, right of the company to sell the 
shares can only be enforced by a suit. In selling the 
shares the company will be under an obligation to 
make over to the purchaser the share scrips. The 
Companies Act provides for the issue ot duplicate 
scrips only in cases when the share scrips are lost. 
The article gives no authority to the directors to sell 
shares which are subject to equitable charge only and 
the or.ly way to enforce the equitable charge is by 
instituting a suit. (1960) 30 Com Cas 582 : ILR 
(1959) 2 Cal 530 : A I R 1959 Cal 715 (729, 730) 
(Pt F) (Prs 42, 43) (DB). 


>. 86 -Lien- Article authorising sale in en force. 
of lien— Interpretation—(Companies Act (195ti/i 

V \ 


U/. ^ |§ 

icle 17 of the Articles of Association was : "17 
directors may sell the shares subject to any suen 
t such times and in such manner as they think 
it no sale shall be made until such time as th 
ys in respect of which such lieu exists or som • 


part thereof are or is presently payable or the 1 labi¬ 
lity or engagement in respect of which such lien 
exists is liable to be presently fulfilled or discharged 
and until a demand and notice in writing stating the 
amount due or specifying the liability or engage¬ 
ment and demanding payment or fulfilment or dis¬ 
charge thereof and giving notice of intention to sell 
in default shall have been served on such member 
or the person (if any) entitled bv transmission to the 
shares any default in payment, fulfilment or discharge 
shall have been made by him or them for seven clays 
after such notice.” Held, that the claim for which 
the shares could be sold should be a claim ‘presently 
payable.’ The amount taken from the Company by 
a share-holder on account from time to time repre¬ 
sented a loan and the debt was ‘present payable’ even 
before demand. If the company sought to sell the 
shares for the recovery of a debt which was far in 
excess of what was actually due by the share-holder, 
to that extent the notice demanding payment and 
threatening sale was not in compliance with \it. 17 of 
the Article and to that extent it was wrongful. The 
non-compliance of the conditions laid down in 
Art. 17 affected the validity of the sale. (lOfiO) 30 

Cam Cas 582: ILK (1959) 2 Cat 530 : AIR 195') Cal 
715 (736) (Pt II) (Pr 71). 

-S. 80—Power of de facto directors to sell shares 

—(Companies Act (1950), S. 290). 

Where the directors are entitled in law fo sell the 
shares held by the plaintiff in enforcement of lien for 
a dent clue to the company by the plaintiff, the sale 
cannot be challenged on the ground of bid motive 
of the directors. In a case of recovering debt due 
to the company by a director the principles lai i down 
in toe Supreme Court case in A. J. R. 1959 S C 172 • 
(1950) S C. J. 337 would be hardly applicable. Kd 
where the acts were not of directors ‘de jure’ but 
Only of directors Me facto’ tlu;y are only upheld if 
the acts ara done bona tide in (he interest of the Com¬ 
pany. tf, however, the sole motive was not to benefit 
I he company but to promote the private interest of 
too (Id lacto directors and deprive the plaintiff n( his 
vof 111 (( power, then the principles in the Supreme 

Y our : case w <»m apply and the acts of the ‘de facto 1 
directors would not be upheld by the Oourl -in rv ., 

C« 5S2 i II it , 1950) 2 Cal 530 ; A T ! mo Si ,T 
('33. <37, 738) (Pt 1) (Prs 72, 73) (DC). 715 

» "i'i s, . lares *’>' '■ c facto directors with, 

authorny to enforce lien for debt - Purchaser 
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without good faith, that is, with notice that the sale 
was wrongful. 

Held, after considering the evidence that the defen¬ 
dant purchaser did not act bona fide in the impugned 
transaction and that the purchase was not protected 
by S. 80 of the Companies Act and/or by Art. 19 of 
I he Articles of the company or by the Rule in Tur- 
quand’s case, (1(850) 0 E. and B. 327. I L R (19591 o 
CnI 530 : (I960) 30 Com Cas 582 : A I R 1959 r’a! 
715 (739, 741, 742, 743) (Pt J) (Prs SI, 88 , 90, 92). 

-S. 8 G — Bona fide acts of de facto director— 

(Companies Act (1956), S. 290). 

Acts bona fide done by a de facto director ouchf to 
be regarded as valid, and that is not only between 
the company and the outsiders but also b' twe^n the 
company and its members. (1957) 27 Com Pas 2 m 
AIR 1956 Pepsu 89 (95, 96) (Pt J) ( Pr 24). * 

“ S * 8G .~ Director taking part i n proceedings 

after ceasing to he a director- Effect — (Companies 
Act (1956), S. 290). companies 

The fact that a director has ceased to a director 
does not vitiate or invalidate the proceeding ,, 
wmch he took part thereafter. (1957) 27 Cnm r«. 
340 : A IK ly.ob I’epsu 89 (90) (Pt JJ (p r 27). 

S. 80, Proviso - Applicability—Suit bv director 
er power given by board of Directors — ’ 


Conipe 


under p 
tency 

Per Dua.J. : Section 80 refers to ‘discovery of 
defects ana not discovery of facts. It is th-db.V 
poent discovery of defect in the appointment o 7 
i,..alifical,on of a Director which this section seeks 
to cure for certain purpo.es, and not the sub-nuent 

of a Director. ’Ahere a resofeb> 

Director:, of a private company appoints one of (hem 
as tne ;managing director and authorises him ton'll 
a suit against the ex-managing director a suit filed in 
pursuance of this power will be held to have V-ln 
instituted by an autuorised p.-rson uni ss f )t ^ ut " 

is patently invalid. Section <Sn of the Com J 7iesAct 

and Disting. AIR 1930 Lah 321 D slbi AlJiW 

Puni 055 (00!, 002) (Pt A) (Prs ] 7, J.9, 21) (OB) 9 

SECTION 8C-F 


■ t} •. _ — o v »uviw m iij terrors u it h ^ 

out authority t;> enforce lien for debt — Purch'icpr 8fi-l — Consent of directors — Fxnroc c ™ 

when protected —(Ciimpanies Act (19.50), S 290) not "Pessary-(Companies Act (1956', S 297) 

Secti in S0.F mentions the consent of directors 
without lay >ng down that cl.e consent must K 
press commit or tJiat it should be bv a rev ,7 
that it must be given at a rn^g 0 „Rhei £?d of 
directors, or that the consent should he tha of the 
boar 1 of directors. Section S 6 -F uses the V 
directors in laying down the requirement oi causel't* 

If every single director gives his consent it mu t b P 

said to be consent of directors’. Where every sindl 
director does join, the exercise of power mn^f ^ 0 

sarily be held to be an eierels? • v tin?• e ~‘ 

Uhere a company started before the introduction of 

S. 88 -F in tne Companies Act, by its verv pm r* * 

tioii, envisaged that directors must carry on bu iness 
with the company it must be hold tV-,. ,1 
implied c insent of all the directors to the " re wa J 
contracts by other directors with the comm/’ T ° f 

tlier, as even after this S. 80.F was inirodi-r^D7 *'| r ' 
AcL no cfpnc -.i » . lUCeu in tllG 


is ,1. 7? !* u | transac b°n resulting in the sale of shares 

».-V 5 . I" 1 ,e SL ' l,se ,()at t,le directors under the 
Aitides had no power to sell nr that the sale l ad 

l)een efTerted by directors with Jeleclive annob'i 
the'eo’d v Ut s t le , was c(rec,ed without sah\ P fving 

.shares can only protect histiflo 1 , Lr 01 cue 

sale ei 1 her nrul s kc i J£ as Purchaser at such 
\ ‘ r,cr under 5. 86 of the Companies Act ort)i P 

proceed ingin 1 referent 7?ih7 slle^or ' by*' - ly \ ' H ® 
.1 ttic* Ci,ur! artcbunl Ill'll^' 7 ’’'"'“ ll,e 

«:i'Bu..!,. cotvsKirsiis 

' * sis ance of a purchaser who purchases the share 


Act, no steps were taken'either I "T’ 1 "’ 06 ' 1 j" file 
ol shareholders or by the ’directors' to g0nera , 
articles of association so as to om ° r „ ame " d ‘heir 
every member having to cairv on K 1 . rt 9 lllr “ m ent of 
company. The dirrctws wl, l '"T uitJ > the 
after the introduction of c /' n 'p lnueii f o function 

-Hrectors of the company who^elSid^ 
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quently when the Board of directors had to be recon¬ 
stituted must be deemed to have impliedly consented 
to all the directors continuing to carry on business 
with the company so as to comply with the require¬ 
ments of the articles of association. AIR 1959 All 276 
(290, 291, 293) (Pt D) (Frs 20, 19). 

-S. 80-F — Contract by Director—Mode of giving 

consent — Consent need not be given at meeting of 
Directors — Director writing letters for consent to 
individual Director — Each Director waiting back 
giving consent — Requirements of law held complied 
with. AIR 1955 N U C (All) 3576. 


Ss. 86-F and 91-A — Contract of director with 
company—Es>entialsJ 

Dua, J. : Considering the object and purpose of 
enacting 86-F, it is clear that the Legislature 
intended a full disclosure of the facts of particular 
contracts of a director with the company to the 
directors so that they may apply their mind to the 
etiects of such contracts on f he company and then 
give or withhold their consent. A general disclosure 

is not enough. AIR I960 Punj 655 (663) (Pt B) (Pr 31) 
(DB). 

SECTION 86-H 


-S. 86-F—“Consent” —Meaning of, 

“Consent” does not contemplate general consent 
but refers to particular or specific contract or con¬ 
tracts. 55 Bom L R 236 : I L R (1953) Bom 623: 
(1953) 23 Com Cas 343 : AIR 1953 Bom 235 (286) 
(Pt A) (Pr 2) (DB). 

-S. 86-F -Contract by managing director without 

consent of directors, if void—Contract Act, S. 23. 

The language of S. 86-F does not indicate that a 
contract elfected by a director without the consent of 
the other directors is illegal. The prohibition is 
against the director and there is a penalty for any 
violation of the provisions of the section. This does 
not mean that the contract is void. In the second 
place, the party liable to restitution under S 65 of 
the 1 ndian Contract Act is the private company with 
which the contract is enter*cl into and even if the 
director is a member or director of the private com¬ 
pany he is in law' dillerent from the Company. There¬ 
fore the managing director who has entered into a 
contract with other private companies of which he 
is a member, without the consent of other directors, 
is not liable as the managing director to the company 
of which he is a managing director for the balance 
of the price of goods supplied to the private com¬ 
panies. The directors are trustees in a very limited 
sense. They are liable as trustees for breach of trust, 
if they misapplied the funds or committed breach of 
bye law's. In the case of an ordinary commercial 
company, a director does not commit a breach of trust 
when he, in the usual course of business sells or 
purchases goods from another company in which the 
director ha l interest. lie is onlv liable for breach of 
trust when he misapplies the funds and misappro¬ 
priates any assets. Section 23 of Contract Act does not 
apply to the case of a contract entered into by the 
Managing Director of a public company with another 
private company in which the said Director has 
interest. The fact that a contract is not enforced by 
a Court of Equity on equitable groun 1 does no* make 
the contract illegal within S. 23 of the Contract Act. 
(I960) 30 Com Cas 582 : ILR (1959) 2 Cal 530 • AIR 
1959 Cal 7.5 (727, 728) (Pt E) (Pis 34, 36) (DB). 

-S. 86 F — Consent cannot he general one — 

(Companies Act (19.36), S. 293). 

The consent of the directors cannot be a general 
one; it must be with respect to the particular tr ansac¬ 
tion which the director intends to enter into. (1957) 
27 Com Cas 340 : AIR 1956 Pepsu S9 (93, 94) (Pt E) 
(Pr 14). 

-S. 86-F —Scope-(Companies Act (1956), S. 293). 

It cannot be said that S. 86-F is confined in its 
application to contracts which are to be performed 
at some future time, and that it does not apply to an 
individual sale or purchase, or to a contract which 
is performed and completed the moment it is entered 
into. (1957) 27 Com Cas 340 : A I R 1956 Pepsu 89 
(93, 94) (Pt F) (Pr 14). 


• S. 86-H— Agreement to transfer — Section is 
not violated. 

Section gives power to directors to transfer under¬ 
taking with consent of company in a general meeting. 
An agreement only to transfer the undertaking by 
directors does not violate the section ; it being merely 
tentative, subject to final approval by company at the 
general meeting. 

Held, th t even assuming that the agreement was 
beyond the power of the directors, it could not be 
said that the subsequent approval of it by the share¬ 
holders has been without any knowledge of the 
defeat The defect was of rhe want of the directors* 
power to transfer in view' of the provisions of S. 86-H 
of which the share-holders could not be heard to 
deny knowledge. I here was therefore valid ratifica¬ 
tion by the share-holders of the action of the direc¬ 
tors ; (1939) 1 Mad L J 98 ; AIR 1938 PC 284, Dis¬ 
tinguished. Shyamapada Cnakrabeitty v. Controller of 
Insurance, Government of India, (I9«2) 32 Com Cas 
2'^8:(1962i 1 Ker L R 493 : (1962) 2 SCj 162: 
(1963) 1 Com Cas Pep 23 (SC) i 1962 Supp (2) SCR 

130 : AIR 1962 S C 1355 (1357, 1358) (Pt C) 
(Prs 7, 8). 

S. 86-H —Scope—Banking Company — Disposal 
of undertaking of company -If prohibited—Banking 
Companies Act (X of 1949). S. 6. 

Section 86-H puts a restriction on the powers of 
directors in regard to disposing of the undertaking 
of a company, but it does not say that such a thing 
cannot he done. All it says is that it must be done 
with the consent of the company, i. e., the share¬ 
holders. 

Under the Banking Companies Act a banking com¬ 
pany can dispose of or turn to account or otherwise 
deal with all or any pirt of the property and rights 
of the Company. 51 Pun L R 469 : 1951-2L Com Cas 
326 : AIR 1951 Punj 79 87) (Pt A) (Pr 38). 

SECTION 86. 1 

-S. 86-1 — Director — Nomination — Articles of 

Association — Shareholder having specified number 
of shares having power to nominate — Nominated 
Director whether vacates office on shareholder 
ceasing to hold specified shares—The Companies 
Act (1 of 1956), S. 283 (1) (a) — English Act, 

S. 1S4 (1). 

Under Art. 83 of the articles of association of a 
private company, C, his wife, and children were 
entitled “to appoint and from time to time to remove 
or reappoint a director” as long as he nr they indivi¬ 
dually, collectively or jointly held 250 shares first 
allotted by the company. Article 89 provided that 
“every nominated director shall be entitled to hold 
office until requested in writing to retire by the party 
or parties who appointed him or who are >r is entitled 
to appoint his successor —As and whenever a nomi¬ 
nated director vacates office whether upon request 
aforesaid or by death or otherwise, the company, 
person or persons whoever is entitled to appoint his 
successor may appoint another director in his place. 


COMPANIES ACT (7 of 1913), S. 86-1 


C held 250 such shares and nominated himself under 
Art. 88. Out ot these shares he transferred 200 shares 
to persons who did not constitute members of the 
group mentioned in Art. 88. One of the directors of 
the company filed a suit for a declaration that C 
ceased to be a nominated director he having trans 
ferred 200 of the 250 shares which empowered him 
to nominate 

Held, (i) that just as the grounds on which the 
office of a director is vacated are specified in S. 86-1, 
the additional grounds must equally be specified in 
the articles of association ; (ii) that Article 88 did not 
imply that the office of the nominated director should 
be vacated as soon as the appointing authority ceased 
to hold the shares specified therein; merely because 
no request could be made by the appointing authority 
to such nominated director to retire under Art. 89 it 
did not follow that he had ceased to hold office; 
(iii) that the expression “or otherwise” in Art. 89 
could not incorporate a fresh ground of disqualifica¬ 
tion which was neither to be found in the articles 
nor in S. 86 (I) of the Companies Act; and (iv) that, 
therefore the transfer of these shares did not bring 
about a vacancy in the office of director held by C. 
(1956) 26 Com Cas 148 i AIR 1956 Bom 190 (190, 
191) (Pt A) (Pr 2) (DB). 

-S S6-I—Retirement of directors. 

The directors who were due to retire at the annual 
meeting next to that held on previous occasion should 
be held to have vacated their office on the last date 
on which the annual meeting should have been held 
and in consequence they ceased to be directors after 
such last date. Case-law’ Rel. on. (19~2) 22 Com Cas 
324 : 66 Mad L VV 71 (2) : (1953) 1 \1LJ 275 : ILR 
(1953 Mad 508: AIR 1953 Mad 467 (469) (Ft B) 
(Pr 9) (DB). 
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20 Comp Cas 133 : ILR (1951) I Cal 305 : AIR 1950 
P C 81 (84) (Pt C) (Pr 11). 

-Ss. 87.B, 87-C—Managing agent and Manager- 

Distinction— Managing agent—If servant of com¬ 
pany. 

A managing agent must he entitled as of right to 
the management of the affairs of the company, the 
right being granted by an agreement with the com¬ 
pany; secondly, a manager must always work subject 
to the control and direction of the directors whereas 
the control and direction of the directors over the 
managing agent may be modified by the terms of the 
agreement; and, thirdly, a managing agent may be a 

person, a firm or a company, the manager can be only 
as individual. 

No servant can claim the management of the com¬ 
pany as of right and the manager cannot, therefore, 
do so, while a managing agent has the right to manage 
the affairs of tfie company by virtue of the agreement 
eutered into by him with the company. AIR 1952 All 
706, Foil. 

Normally if a person is called a managing cgent, 
he would be deemed to be carrying on the business of 
managing agency and would not be a servant of the 
company. (1953) 24 ITR 328 : JLR (1955) 1 All 15 •* 
AIR 1954 All 58 (59) (Pt C) (Pr 6) (DB). 

-S. 87 B—Removal of managing agent to be valid, 

must be approved by company by resolution at general 
meeting— Termination before term, by reason of wind¬ 
ing up—Managing agent’s right to damages in respect 
of remuneration and allowance which he might have 
earned. See Ibid, S. 87-C. AIR 1953 Mad 197 (DB). 

SECTION 87-C 


-S. 86-1 (l) (a) — Director failing to obtain share 

qualification— He automatically vacates his office— 
Board cannot waive that event—(Companies Act 
(1956), Ss 274 and 283 (1) (a)). 


£ -S. S7-C — Applicability — Managing agency 

agreement - Managing age it to get commission on net 
profit's — Calculation ol net profit. See Excess Profits 
Tax Act (1940), S. 4. AIR 1959 S C 185. 


Section 86 I (1) (a) lays down that the office of a 
director shall be vacated if he tails to obtain the 
share qualification necessary for his appointment 
within the time specified in S. 85 (1). When the law 
provides that a director shall vacate office on the 
happening of some event, the director automatically 
vacates his office on the happening of that event; the 
board has no power to waive the event. (1957) 27 
Com Cas 340 : AIR 1956 Pep,u 89 (95) (Pt I) (P r 2 3). 

SECTION 87 

-S. 87 (2)—Change in directors. See Companies 

Act (1956), 8. 303 (2/. AIR 1956 Ajmer 78. 

SECTION 87-B 


S. 87-B—Object of—Extraordinary resolultion to 
remove managing agents required under articles of 
association — Ordinary resolution removing them is 
not valid. 


Section 87-B is directed solely to securing that 

managing agent shall not be validly appointed, r 
moved or have his contract altered without a resoli 

tion of the Company. It does not empower a con 
pany to remove its managing agents by an ordinal 
resolution at a general meeting where the Articles < 
Association prescribed that they were removable on 
by an extraordinary resolution passed at an extn 
ordinary general meeting specially convened for tlv 
purpose. 50 C W N 310 i 52 Born L R 501 • (195( 


-S. 87-C —Managing agent and manager —Distinc¬ 
tion. See Ibid, S. 87-B. AIR 1954 All 58 (DB). 

-—-S. 87-C—Remuneration of Managing Agent. See 
Income-Tax Act (1922), S. 7. AIR 1954 All 58 (DB). 

-S. 87-C — Applicability —Appointment of new 

Managing Agent in place of deceased Managing 
Agent alter 15-11-1937 — Whether comes within 
S. 87-C. 

Where by a resolution passed on 15-11-1937 by 
the Board of Directors, the company replaced 
the deceased Managing Agent by a new Manag¬ 
ing Agent as the legal representative in virtue 
of his own right and in virtue of his nomina¬ 
tion as contemplated by the Memorandum and arti¬ 
cles of association of the Company and as per the 
agreement between the Company and the deceased 
Managing Agent, it cannot be said that the appoint¬ 
ment of the Managing Agent was made after the 
commencement of the Indian Companies (Amend¬ 
ment) \ct, 1436, so as to attract the application of 
S. S7-C, Companies Act. Hence, no special resolution 
as required by S. 87-C for payment of extra remunera¬ 
tion to the Managing Agent was necessary. ILR 
(1956) Bom 113: (1951) 27 Com Cas 377 ; AIR 
1956 Bom 257 (260, 261) (I>t B) (Pr 9) (DB). 

-S. 87.C (Inserted by Act XXI of 1936) — Appli¬ 
cability—Managing Agent appointed before amend¬ 
ment — Bight to draw additional remuneration — 
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Agent employed by Managing Agent — How far 
justifiable Separate business of Managing Agent 
with assistance of company’s staff - Fiduciary capa- 
city Right of the Company to claim such profits— 

Limitation Act (IX of 1908), Arts. 120, 36 and 90 - 
Applicability. 

\\ here a company appointed a Managing Agent 
ctore the commencement of the Indian Companies 
Amendment Act of 1938; 

Held, that there was nothing illegal in the Manag- 
Jpg Agent stipulating for the drawing any remunera¬ 
tion additional to the remuneration fixed under the 
resolutions passed by the company. Section 87 (c) 
applied omy to the cases of Managing Agents after 
the commencement of the Amending Act of 1938. 

Where the Managing Agent employed another 
hrm to do the work for himself and the company 
wan tea him to refund the remuneration received bv 
him as the Managing Agent because he was prevented 

during the period of the employment of that other to 
draw the commission; 

. Held, that in so far as the company did not enter 
into any agreement to the eifect that the other firm 
should be paid and not the Managing Agent the 
company could not claim refund of moneys that he 
had drawn as commission. 


A mere resolution for suspending the managing 
agency will not have the effect of terminating the 
agency and where the directors of the company 
wrongfully prevented the managing agent from being 
in charge of the company the managing agent is not 
disentitled to the office allowance provided for in the 
agreement during the period the managing agent was 
prevented from being in charge of the company (in 

this case up to the date of the winding up of the 
company). 

In a case when the managing agency of a company 
is agreed to be for a period of twenty years a condi¬ 
tion that the business shall continue to be canied on 
during the period named is not to be implied. Where 
the company has been compelled to close down its 
business by reason of its winding up and because of 
it the managing agency has come to an end it cannot 
be inferred as an implied term of the agreement that 
the company is bound to carry on business for a 
period of tw r enty yeais. The managing agent in such 
circumstances cannot be heard to say that he must be 
paid what he might have earned if the company had 
continued to carry on business for the full term of 
twenty years. The same consideration must also 
apply to the claim for office allowance for such 
period. 65 L W 818: (1952) 22 Com Cas 217 ; (1952) 

2 M L 1 378 : ILR (L953) Mad 200 : AIR 1953 Mad 
197 (199) (Pt A) (Pr 7) (DB). 


As regards profits earned by the Managing 
Agent in a separate business of his own carried on by 
him with the assistance of the company's staff, etc. 


Held, that in so far as this was a case of advanta^ 

taken by a person in his fiduciary capacity, the la 

was explicit that he should not keep to himsel 

any gain but give it up to the person to whom 1 

owned fiduciary duties. Hence the amount of prof 

on his separate business could be claimed by tli 

company. To such a suit no other article of tli 

Limitation Act was applicable and therefore Art. 12 

must apply. Article 38 or Art. 90 of the Limitatio 

Act would not apply. 66 L W 2S3 : (1953) 1 M L 

5/7 : Q953) 23 Com Cas 107 : ILR (1953^ Mad 109' 

AIR 1953 xMad 694 (695,696) (Pts A, B, C) (Prs 5, < 
(I/d). 


S7-C and 270 (1) — Scope of — Managing 
agency agreement — Provision both for a specified 
amount as office allowance and a remuneration — 
Validity — Termination of managing agency before 
term by reason of winding up of company—Manag¬ 
ing agent's right to damages in respect of office 
allowance and remuneration which he might have 
earned for remainder of term. 


• S. 87-C — ‘Net profits' — Computation of. 

The managing agents of the assessee company who 
were appointed on 9-4-36 were to be paid remunera¬ 
tion in accordance with the revised Art. 83 of the 
Articles of Association of the company which pro¬ 
vided inter alia, “The remuneration of the managing 
agents shall be an office allowance of rupees 100 
per mensem plus 15 per cent, of the ‘net profits’ of 
the company, after deducting interest on debentures 
and other loans but before taking anything to depre¬ 
ciation, reserves, or oth-r special accounts as the 
Directors may from time to time sanction." 

Held, that in computing net profits of the company 
upon which commission was to be paid to the manag¬ 
ing agents as provided by the managing agency 
agreement read with the Revised Art. 83 of the 
Articles of Association of the assessee-company ex¬ 
cess profits tax was not to be deducted, though S. 87*C, 
Companies Act, 1913, did not govern the case. 
Western Hosiery and (General Mills, Ltd. v. Commis¬ 
sioner of Income-tax, Delhi. 55 Punj L R 235 : (1953) 
24 I T H 191 : (1953) 23 Com Cas 365 : AIR 1953 
Punj 223 (224) (Pr 12) (FB). 

SECTION S7-D 


A managing agency agreement of a company which 
provides both for an office allowance and a remune¬ 
ration is quite in accordance with the statutory pro¬ 
vision in 8. 87 - A of the Companies Act. It cannot be 
said that the amount expressly stated to be payable 
as office allowance is in the nature of a minimum 
remuneration. The minimum payment contemplated 
l n S. ^70 (1) of the Companies Act is something 
different from the office allowance. 

When a specific sum is mentioned as the office 
allowance payable there is no reason why it should 
not be held to be “defined." It is not necessary that 
to be ‘ defined" it should be described in detail for 
example by specifying the number of clerks, peons, 
at tenders, etc. 

Hi der S. 87-B (f) the removal of a managing agent 
shal not be valid unless approved by the company 
resolution at a general meeting of the company. 


-S. S7-D (3) — Liability under — (Indore Compa¬ 
nies Act, S. STD). 

Under sub-s. (3) of S. 87-D the onlv person who 
can be punished is the Director of the Company w ho 
is a party to the making of the loan or giving of the 
guarantee. Where the pro-note was executed by the 
managing director and not by the other director the 
latter cannot be held guiltv. 1953 Cri L J 253 : 
(1953) 23 Com Cas 201 : AIR 1953 Madh B 26 (27) 
(Pt A) (Pr 10) (DB). 

-S. 87-D — Guaranteeing of loan — Meaning of 

— (Indore Companies Act, S. 87D) — (Contract Act 
(1872), 8. 126). 

The word “guarantee” has acquired a technical 
meaning and the legislature was aware of it. The 
essence of guarantee is that a guarantor agrees to 

discharge his liability only in one event i.e., when 
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the principal debtor fails in his duty. In other words, 
4 guarantee pre-supposes the existence ot a principal 
debtor and if in any contract there never was at any 
time another person who can be properly described 
as “the principal debtor’* in respect of whose default 
a guarantee can be given, there cannot be said to have 
been any “guarantee” either in its technical meaning 
or in its ordinary meaning. So a promissory note 
executed jointly by a company and its Managing 
Agents does not come within the purview of S. 87D. 
1953 Cri L 1 253:(1953) 23 Com Cas 201: AIR 1953 
Madh B 26 (27) (Pt C) (Pr 11) (DB). 

-S. 87-D — Provision in S. 87B is a penal provi¬ 
sion and such a provision should be construed strict¬ 
ly. 1953 Cri L J 253 : (1953) 23 Com Cas 20 L : AIR 
31953 Madh B 26 (28) (Pt D) (Pr 13) (DB). 

SECTION 88 

-S. 88 (1) (ii)-Contract with Company—Absence 

of formal deed — Contract of nature which can be 
made orally between private persons — Oral agree¬ 
ment held valid. AIR 1955 N U C (All) 3576. 


-S. 38 — Directors and managing agents — Con¬ 
tract by-Governed by law of principal and agent— 
Contract binds the principle Company — Director 
generally not personally liable—Contract Act (1872), 
S. 182 —Companies Act (1950), S. 40. 

ft is well established that directors are, in the eye 
of law, agents of the company fur which they act, 
and the general principles of the law of principal 
and agent regulate in most respects the relationship 
of the company and its directors. I fence, where direc¬ 
tors make a contract in *he name of or purporting to 
bind th e company, it is the company—the principal— 
which is liable on it, not the directors; they are not 
personally liable unless it appears that they under¬ 
took personal liability by contracting in their own 
names, except in cases where under the law of princi¬ 
pal and agent or under the provisions of the Com¬ 
panies Act they are made personally liable. The same 
principles apply to managing directors and managing 
agents. (1963) 2 Comp L J Cl : (1963) 2 Audit VV 
R 112. 

SECTION 89 


® 7 S. 89— Scops and applicability—Section cannot 
be invoked by company against its hank for making 
payment on cheques issued by managing agency of 
company. 

Before a company can he bound by a negotiable 
instrument, one ot the essential conditions is that the 
instrument on its face must show that it has been 
drawn, made, accepted or endorsed by the company. 
This may be done either by showing the name of the 
company itself on the instrument, or by the statement 
of the person making the instrument that he is doing 
so on behalf of the company. Whenever a negotiable 
instrument is issued without complying with the 
requirement, it would not bind the company and ean- 
P ot be enforced against it. The principle enunciated 
by S. 89 cannot he extended to a claim made by a 
company against its bank on the ground that the 
cheque which the hank accepted and honoured was 
defective in that it did not comply with the require¬ 
ments of S. S'-* and could not have been enforced 
against it. AIR 19LS P C 1-16, Applied; I LR 4 Bom 
27o and (LS<5) 7 H L 869, Rel. on; AIK 1956 Korn 
57, Atlirroed. Oriel Industries Ltd. v. Bombay Mer¬ 
cantile Bank Ltd , (1961) 31 Corn Cas 185 : (J961) 1 
SC j 563 : (1961) 1 An \V R (sC) 1G3:(19G1) 1 M L J 


(S C) 163 : 63 Bom L R 619 : (1961) 2 Ker L R 114 i 
AIR 1961 S C 993 (995, 997, 998) (Pt A) (Prs 10, 3). 

-$. 39 _ principle of — Liabilitv of company in 

respect of negotiable instrument — When arises 
(Negotiable Instruments Act (1881), S. 27). 

The fundamental principle underlying the law of 
negotiable instruments is that as a negotiable instru¬ 
ment passes Irom hand to hand, persons dealing with 
it should have no doubt as to who is liable upon the 
negotiable instrument, and although the same princi¬ 
ple is enunciated in S. 27, Negotiable Instruments 
Act, S. 89. Companies Act, emphasises that principle 
and makes it clear that a company will not be bound 
in its corporate capacity in respect of a negotiable 
instrument unless that negotiable instrument on the 
face of it and according to its tenor makes it clear 
that it is a negotiable instrument mad§ ; drawn or 
endorsed by the company itself. 57 Bom L R 3039 : 
1 L R (1955) Bom 1072 : (1955) 25 Com Cas 479 : 
AIR 1956 Bom 57 (58, 59) (Pt A) (Pr 4) (DB). 

-S. 89— Cheque not formally drawn by Company 

—Boi a tide payment by Bank — Suit by company 
to recover amount paid — Maintainability (Nego¬ 
tiable Instruments Act (1881), 8 . 27). 

There is a sharp distinction between a case where a 
company A sought to he held liable on a negotiable 
instrument and a case where a company is seeking to 
recover moneys already paid by a bank on cheques 
drawn upon the hank. (LSTo> 7 II L 869, Pel. on; 4 
Bom 275, Disting. 57 Bom L R 1039 : II R (1955) 
Bom 1072 : (1955) 25 Com Cas 479 : AIR I95G Bom 
57 (59, 61) (Pt D) (Prs 5, 6, 7) (DB). 

[Affirmed in AIR 1901 S C 993.] 

-S. S9-Pronote in favour of Company—Endorse¬ 
ment by Branch Manager — Presumption and onus of 
proof — (Negotiable Instruments Act (1SS1), S. 118) 
— (Companies Act (1956), S. 47). 

The plaintiff, an endorsee of a promissory note exe¬ 
cuted by the defendants in favour of a Company 
sued on the basis of that note impleading as defen¬ 
dant the Manager of the Branch ot the Company who 
had endorsed the note in IBs favour. Under the 
article of association of the Company the Managing 
Director of the Company had authority to endorse or 
negotiate anv bill of exchange, promissory* note, etc., 
executed in favour of the Company. 

Held, that the plaintiff was entitled to assume that 
the Manager of the branch had authority to assign 
the pronote in question within the meaning of S. 89, 
Companies Act. Under S. 118, Negotiable Instruments 
Act, there is a presumption that the holder of a nego¬ 
tiable instrument is a holder in due course. It was for 
the defendants to establish that the Branch Manager 
had to authority to endorse the note and that the 
plaintiff was not a holder in due course (192L) 1 K B 
77, Rel. on. ILR (1958) Mys 275 : (I960) 30 Com 
Cas 131 i AIR 1959 Mys 36 (37, 38) (Pr 4). 


SECTION 91-A 

-S. 91-A—Interest in arrangement—Meaning of — 

Resolution delegating power of Board to certain 
members— No contravention ol S. 91-B (1). See Ibid, 
S. 91-B (1). (1956) 2 Mad L J 590 : AIR 1957 Mad 4. 

-S. 91-A — Object of—Conflict between personal 

interest and duty avoided — (Companies Act (1956). 
S. 299). 



COMPANIES ACr (7 of 1913), S. 91-A 


The object of S. 91-A is to secure that there shall 
be no conflict between the personal interest of each of 
the directors and their duty towards the company 
without the nature of that interest being disclosed to 

the directors and the shareholders. When there is a 

possibility of such a conflict, by a director having per¬ 
sonal interest in any contract or arrangement entered 
into by the company, S. 91-A provides for its dis- 
closure to the other directors. Thus the general rule 
ot law that directors shall not make a profit out of 
the contracts by the company without the knowledge 
ot the co-directors and the shareholders is statutorily 

enforced and if there is a violation, besides the com¬ 
mon law obligation to account to the company for 
hese ProMs, there^ is a penalty superimposed by 

iow r- , . 2, ; 6 l Mad L W 774:(1956) 2 Mad L J 590: 
l? 5 , 7 £ r J L J 69 : ,19!5 7) 27 Com Cas 77 : ILR (1957) 
Mad 665 : AIR 1957 Mad 4 (6) (Pt B) (Pr 7). 

(m%, s. 1 2 A 99) Du,y of direc,0r ~ (Companies Act 

A director being in a fiduciary relation to the com¬ 
pany, he is always expected to guard the company’s 
interest and surely not to utilise the position and 
knowledge possessed by him in virtue ot his office to 
the detriment of the company's intertest and for his 
personal advantage. A corporate body can only act 
y agents and it is of course the duty of those agents 
so as to act as best to promote the interests of the cor¬ 
poration whose affairs they are conducting. Such 
agents have duties to discharge of a fiduciary nature 
towards their principal. And it is rule of universal 
application, that no one, having such duties to dis- 
u ar ? e 'i S , be allowed to enter into engagements in 
£ .. e bas t? r , can have, a personal interest 

conflicting, or which may conflict, with the interest 

^OATDTn™ ls bound t0 P rotec f 27 Com Cas 
340 i AIR 19 j 6 Pepsu 89 (92, 93) (Pt D) (Pr 10). 

Ss. 91.A, 86F- Contract of director with com- 

iT^ e must be flll! disclosure — See Ibid, 

S. 80-F. AIR I960 Punj 655. 


Ss. 91-A and 9I-B— ‘Concerned or interested in a 
contract — Meaning of — Contract by relative of a 
director with company—Allotment of shares-Direc- 
tor cannot be said to be in any way interested in such 
contract merely on ground that his relative is con- 

opcted with it—See Companies Act (1958), S. 299. ILR 
(1964) 14 Raj 135. 


form of a statutory provision. The effect of S. 91-B is 
that the vote of the interested director has to be 
exclud-d. If, as a result of such exclusion there is no- 
quorum, the resolution sanctioning the contract i» 
irregular. The contract becomes liable to be avoided 
by the company against the directors and any other 
contracting party having notice of the irregularity. 
The object of S. 91-B is to protect the company: and 
the company may, if it chooses, waive the irregularity 
and affirm the contract. AIR 1938 P C159, Approve? 
Where one of the directors of a ba.,king company, 
who was interested in the particular transaction of a 
usiness of the board meeting, was not entitled to 
vote on the allotment and after exclusion of his vote 
there was no quorum, the allotment made at the 
meeting was irregular and the company was entitled 
to avcud the same. Instead oi avoiding the allotment, 
it the company had chosen to affirm it, the allotment 

rooi n va £‘ and binding on the allottees. AIR 
61 Bom 252, Affirmed. Narayandas Shreeram 

Bank - Ltd - (1965) 35 Com Cas 596: 
a965[2 Com L J 99 : (1965) 2 S C J 379 : 68 Bom 

L R 45 : A I R 1966 S C 170 (173, 174) (Ft A) (Prs 6, 

/} £)/• 

S; 91-B Arrangement — General scheme not 
creatmg interest of any director at time of passing— 
httect of—(Companies Act (1956) S. 300). 

The word ‘arrangement’ in S. 91-B, does not cover 
a general scheme of the type under which at thfr 
time when the scheme is approved by the board of 
directors no rights or liabilities accrue or are incurred 
by the members of the company, the directors or the 

The word ‘arrangement’ as used in 
* if. S L C ^°, n . * s intended to cover such transactions in. 
which a director at once becomes interested, so that 
he either acquires some rights as a result of it or 

incurs some liabilities as a result of it. A I B 1959- 

All 276 (297, 298) (Pt E) (Pr 29) (DB). 

S. 91-B (3) Applicability and scope — Private 
company Voting on Director’s contract-Quorum— 
k* u- 1? forbids Director to vote on any contract in 
which he is directly or otherwise concerned or 
interested—His presence will notform part of quorum 
—These provisions do not apply to private company 
vvhen there is no provision in Articles of Association 
in this respect. AIR 1955 N U C (All) 3576. 

“T S* 91-B—Scope—Contract entered into in breach 
of provisions—Validity. 


SECTION 91-B Though under S. 91-B (1) the presence of a 

director acting in breach of the provisions of thesub- 
91-B —Scope and object of—Board meeting— section ismot to be counted for the purpose of forming 

> otmg by interested director, if can invalidate the a Quorum at the time of vote at the meeting the con- 

contract. tract entered into in such meeting is not void ab 

A j. c initio. The fact that sub-S. (2) provides a penalty 

A director ot a company stands in a fiduciary posi- cannot, by itself, make the contract void. It would be 

ion towards the company and is bound to protect its voidable at the instance of the Company and not the 

m erest. He must not place himself ia a position in Director. A resolution allotting certain shares to the 
which his personal interest conflicts with his duty. defaulting director passed at such meeting is not void 
ie must not vote as a director on any contract or and would be binding on such director. Further the 
arrangement ia which he is directly or indirectly the defaulting director being himself a party to the 
interested, unless authorised by the company’s resolution and being primarily responsible for com- 
artic es. In case he votes in such a ca‘e, his vote mitting the illegality, cannot be allowed to say that 
n °t be counted. If an interested director votes the allotment is bad and not effective. Even on 
and without his vote being counted there is no general principles the defaulting director cannot be 
quorum, the meeting would he irregular, and the allowed to plead his own default, for avoiding the 

contract sanctioned at such meeting would be voidable allotment because he subsequently finds it onei ’?} 1 ?* 

by the company against the director and any other AIR 1936 Bom 62 and A 1 R 19 r -8 P C 159 and (19M) 
contracting party who has notice of the irregularity 2 Ch 488 and (1882) 8 Q B D 685, Rel. on. 63 Bom 
The company may. however, waive the irregularity L R 122 : 1961 Nag L J 175 : (1961) 31 Com Cas 
and affirm the transaction. (1904) 1 Ch 32 and (1914) «‘ ; 64 : AIR 1961 Bom 252 (252, 253) (Prs 9, K>, w 

2 Ch. 488, Appld. 1 (DB). 

This rule of equity is embodied in S. 91-B, in the [Affirmed in AIR I960 S C 170.] 
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—S. 91-B—Scope of — Contract or arrangement 
dealt with is identical—See Ibid, S. 91-A. AIK 1957 

Mad 4* 

—S. 91-B (2) - Interest in arrangement— Meaning of 
—Resolution delegating power of Board to certain 
members— No contravention of S. 91-B (i)—See Ibid, 
S. 91-B (1). AIR 1957 Mad 4. 


breaking of it. The managing Agents might not have 
kept their promise, but the share-holders are net entitl¬ 
ed to say that they were misled into purchasing shares 
by their promising. Every document, as against its 
author, must be read in the sense which it was in¬ 
tended to convey. 1950 All L 1 83G : < 1950) 20 Comp 
Cas 290 : I L R 1 1951) 2 All 22S : A I R 1950 All 508 
(512) (Ft <J) (Fr 9) (DB). 


-Ss. 91-B (1) (2). 91-A—Interest in arrangement— 

Meaning of Resolution delegating power of Board 
to certain membeis — No contravention of S. 91-B 
(I)-(Companies Act (1956), Ss. 299 and 300). 

The expression “interest in an arrangement”, in 
S. 91-B (1) though somewhat elastic, must in the 
context receive the interpretation that it must be of 
such a nature as to involve a conflict between interest 
and duty of the same type as would arise in the case 
of personal interest in the contracts of the company. 
It is this conflict between the personal or self-interest 
of the director and his duty to the company to render 
independent and unbiassed advice, that is the mis¬ 
chief, which these provisions are intended to remedy. 
Viewed thus, it would be clear that the mere carrying 
out the duties of a director would not amount to 
“being concerned in any contract or arrangement” 
within S. 91-A or S. 91-B. Thus where the Board of 
three directors managing a company passes a resolu¬ 
tion authorising any one of the two directors named 
therein to operate on the bank account of the com¬ 
pany the resolution constitutes only a delegation of 
the power of the board to certain of their members 
and there is no element of personal interest involved 
in it so as to give room for any conflict between 
interest and duty; and therefore there is no violation 
of S. 9i-B in voting thereon by the directors so 
authorised thereby 69 Mad L W 774 : (1956) 2 Mad 
L J‘590: 1957 Cri L J 69: (1957) 27 Com Cas 77: ILR 

(19o7) Mad 665 : A I R 1957 Nlad 4 (7, H, (Ft C) (Prs 

14, 15). 


-Ss. 93, 38 — Misstatement of material fact in pros¬ 
pectus — Rescission of contract to take shares—Con¬ 
tract Act (1872), S. 19 — Specific Relief Act (1877), 
S. 35. 

There is no penalty prescribed in the Act for non- 
compliance with the provisions of S. 93. When the 
non-compliance involves misstatement of a material 
fact, there will, of course, lie a right of rescission 
under the general law. But otherwise the omission of 
any of the particulars will not ‘per se’ entitle a share¬ 
holder to rescission of his contract to take shares. 
1950 All L J 836 : (1950) 20 Comp Cas 296 : I L R 
(1951) 2 All 228 : A I R 1950 All 508 (512) (Pt E) 
(Pr 12) (DB) 

-Ss. 93, 38 — Contract to purchase shires — Mis¬ 
representation in prospectus — Validity of contract 
— Time for rescission Contract Act (1872), S. 19— 
Specific Relief Act (1877), S. 35. 

A share-holder’s contract to purchase shires is only 
voidable, and not void on account of misrepresenta¬ 
tion in the prospectus. But a share-holder has not 
unlimited time within which to rescind the contract; 
he must rescind it promptly, that is, within reason¬ 
able time of his becoming aware of the fraud giving 
him the right to rescind. 1950 All L I 836 (1950) 
20 Comp Cas 296: I L R (1951) 2 All 228 : AIR 1950 
All 508 (513) (Ft C) (Pr 14) (DB). 

SECTION 96. 


n< 


* 7 s * 91-B 1 ransaction of sale of company’s !a„ 

in favour of Directors — Transaction effected in vioi 
tion of S. 91-B — So far as company or its shai 
holders are concerned it is void — But Income-t 
Department cannot treat lands sold as still belon 
mg to company and tax their agricultural income 
\ nc i\ me ()f the company. (1964) 34 Com Cas 90 
<»«> '7, 1 1 li 03 : (1904) 2 Com L J 2~C> : (190 

IS) ?DB) 11: AIK 1995 Pat 58 (63 - (Pt A) (I’rs 1 

” , 8s ‘ ®r*A “Concerned or interested in 

con ract — Meaning of — Contract by relative ol 
t irector with company—Allotment of shares —Dire 
or cannot be said to be in any way interested in ai 
such contract merely on ground that his relative 
connected with it. See Companies Act (1956), S. 29 

ILR (1964) 14 Raj 135. 


SECTION 93. 


Ss. 93, oS Statement that company would start 
its work very soon — Statement does not amount to 
misrepresentation of fact— Contract Act (1*72). S. 18. 

A!* h ^ : 20 Comp Cas 296 i ILR 

(Prs’lO 2 !!) (OB ' A 1 R 195 ° AH 508 (512) B) 


-Ss. 96, 9S, 101 and 102 — Scope — Allotment of 

shares in contravention of S. 96 (2) and S. 98 — 
Effect. 

Section 96 is only a provision for the clue compli¬ 
ance with certain conditions to be observed by the 
management in floating public limited company, and 
has no bearing on the contractual relationship bet¬ 
ween the intending share-holder and the company. 
The only consequence which S. 96 (2) contemplates 
is a penalty on the offending official. 

A contract for the allotment of shares is concluded 
between the applicant and the company by the tender 
of the application along with the subscription and 
allotment of shares irrespective of the fact that the 
company has not issued a prospectus or a statement 
in lieu of prospectus in contravention of the express 
provisions of S. 93. The very fact that S. 102 speaks 
of voidable contract clearly shows that a contract 
can be completed despite the provisions of Ss. 98 and 
lul. The mere fact that the Legislature has not 
included S. 96 in S. 102 cannot lead to the infe¬ 
rence that a contract in contravention of S. 96 (2) is 
deemed to be void, because S 96 itself has no appli¬ 
cation whatever to the formation of a contract. *54 
Bom L R 7 77 : (1953) 23 Corn Cas 124 : A I R 1953 
Bom 112 (116, 117; (Ft A) (Fr 23). 


Ss. 93, 3S Promise in prospectus — Breach of— 
Contract Act (1872), S. 13. 


SECTION 98. 


Wh ere there is absence of 
Agents did not make a certain 
the existence of the prom 


proof that the Managing 
promise in the prospectus, 
se is not falsified by the 


-Ss. 98, 96, 101 and 

shares in contravention 
—See ibid, S. 96. AIR i 


102 — Scope — Allotment of 
of S. 96 (2) and S. 93— Effect 
953 Boni 112. 
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SECTION 100. 

5. 100 (5) — Promoters of a Company—Who are 
—Clerks and employees of promoter — When can be 
called promoters—Words and Phrases—Promoters — 
Companies Act (1956), S. 62 (6). 

The term ‘promoter’ is not a term of law but of 
business usefully summing up in a single word a 
number of business operations familiar to commercial 
world by which a company is generally brought into 
existence. It is a question of fact whether or not a 
person is a promoter, and any person who undertakes 
to take part in foiming a company or who, with re¬ 
gard to a proposed or newly formed company, under¬ 
takes a part in raising capital for it, is prima facie a pro¬ 
moter ot the company, for he has taken part in setting 
a going company formed with reference to a given 
object, and a person may be a promoter even if he 
has taken a comparatively minor part in the promo¬ 
tion proceedings. Clerks and employees of a person 
engaged in the promotion are not thereby themselves 
promoters, but if they in fact take part, outside their 
duties as such clerk or employee, in the promotion, 
they will themselves be promoters. (1963) 2 Comp 
L J 61: (1963) 2 Andh W R 112. 


invalid. An allotment of shares should be made 
within a reasonable time and applicant is not bound 
to accept the allotment after the lapse of a reason¬ 
able time. Where the allotment is made, almost 
18 months after the date of the application, it cannot 
be argued that this lapse of time is not unreasonable. 
Once an allotment is made it is not competent to the 
company to cancel it by any means whatever. 

Where an allotment is cancelled after it is made and 
communicated to the shareholder, it is not competent 
to the company to pass a second resolution allotting 
the shares to the shareholder and the subsequent 
allotment and the non-payment of the monies due 
thereunder cannot be made the foundation of any 
notice for forfeiture which can validly be addressed 
by the company to the shareholder and such invalid 
notice cannot be made the basis of a valid resolution 
of forfeiture. No fresh cause in such a case therefore 
arises to the companv which can be made the basis of 
a suit for recoveiy of the amount of the shares with 
interest. So also where the allotment is made after 
unreasonable period, the suit would not be maintain¬ 
able: AIR 1934 Bom 97, Rel. on. 51 Bom L R 1012 : 

ILR (1950) Bom 192 : AIR 1950 Bom 149 (152) 
(Pt A) (Pr 7). 


SECTION 101 


-—s. 101 —(Compmies Act (1 of 1956), S. 69)— 
Chairman buying shares in names of minor members 
of his family —Company not apprised of minority — 
Liability of chairman for contribution in respect of 

minors’ shares. See Ibid, S. 184. AIR 195S Assam 86 
(DB). 

Ss. 101 and 156—Application for shares subject 
to condition that applicant would not be required to 
pay cash but share money to be adjusted against 
applicant s fees as legal adviser — Applicant not be¬ 
coming legal adviser Condition unfulfilled — Appli¬ 
cant is not liable as contributory even though allot¬ 
ment was made and not cancelled. AIR 1955 NUC 
(Assam) 3634. 


S. 101 — Allotment of shares in contravention of 
Ss. 93 (2) and 98—Effect. See Ibid, S. 96. AIR 1953 
Bom 112. 


S. 101, Sch. 1, Regs. 26, 28 — Forfeiture of 
shares — Forfeiture is treated strictly by Courts — 
Slight irregularity is fatai _ Allotment cancelled 
after it is communicated to share-holder - Subse¬ 
quent allotment and non-payment of monies due 
thereunder cannot be made basis for notice of for¬ 
feit ure — Suit for recovery of amount of shares for¬ 
feited cot maintainable — Allotment made after 
unreasonable period — Suit for recovery of amount 
of shares not maintainable. 


Once there is forfeiture of shares the only liability 
which the shareholder would have to pay the monie: 
would arise by reason of the articles of association 
and the articles commonly provide t hat where a share 
has been forfeited the member shall be liable fo' 


payment of the- call with interest, and this create; 
a new obligation which can be enforced by actior 
at law. Forfeiture is treated very strictly by the 
Courts, and the directors seeking to enforce it musl 
exactly pursue the course of procedure marked out b> 
the articles. A slight irregularity is as fatai as the 
greatest. Thus, if the call, in respect of which the 
orfeiture is made, is not validly made or if the 
notice on which the forfeiture is founded is inaccu¬ 
rate in requiring payment of interest from a wrong 
date e.g., the date of the call instead of the date 
appointed for payment, the forfeiture may be held 


-3. 101—Allotment of shares — Specific perform¬ 
ance — Suit by company brought after great delay 

Court in its discretion would not decree specific 

performance — Specific Relief Act (1877), S. 22. 

The Court has jurisdiction to decree specific per¬ 
formance ot a contract by a person to take, or by 
a company to allot, shares but the matter is ODe of 
judicial discretion. Where the suit by the company 
is brought after great delay the Court in its discre¬ 
tion would not decree specific performance though 
the suit is within limitation. 51 Bom L R 1012 : ILR 
(1950) Bom 192 : AIR 1950 Bom 149 (155) (Pt C) 
(Pr 13). 

■-Ss. 101, 30 and Table A, Regs. 75 and 87—Allot¬ 

ment of shares — Meeting of directors — Necessity 
of acceptance of offer to take shares. 

The Directors cannot think without a meeting. A 

company is entitled to the benefit of the “combined 

wisdom” of the Directors in meeting, unless the 
a.tides provide for transacting the business by a 
resolution in writing circulated to the Directors with¬ 
out a meeting. However, in the circumstances of a 
case the theory of “combined wisdom” may not be 
rigidly applied. (1889) 42 Ch. D 160 (167) and (1871) 
12 Eq 246 (258), Rel. on. 

In pursuance of the resolution of the plaintiff com¬ 
pany, its managing director sent an application to 
the defendant company offering to transfer 14 buses 
along with three routes to the defendant company, 
and to take shares as a member. This application 
was considered by the Directors of the defendan 
company as appeared from the endorsement made on 
the application accepting the offer though there was 
no record of any meeting of the Board of Directors. 

Held, (i) that though the minutes book of th® 
defendant company did not record any meeting 
the Board of Directors there was no evidence t 
when all of them signed the acceptance on the sa 
day, they did not consult each other; and (ii)tha 
was difficult to reject the acceptance by the direc 
on the technical ground that there was no reeor 
anv meeting in the minutes book of the comp 
AIR 1955 NUC (Mad) 3186 (DB). 

-S. 101 — Scope — Executory contract to t3k 

shares—Validity. 
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The legal possibility of a valid executory contract 
lor allotment of shares is recognised, provided there 
is an offer to take up shares which is communicated 
to and is accepted by or on behalf of the company. 
An executory contract to take up shares may be 
brought into existence in the same manner and subject 
to the same principles as under the Contract Act. 
The communication of the acceptance need not be in 
writing. It mav b=* verbal or may be inferred by 
conduct. AIR 1955 NUC (Mad) 3186 (DB). 

-S. 101—Delay in allotment of shares — Defen¬ 
dant given notice of allotment — No objection — He 
is bound — Allotment made within reasonable time—■ 
Application for shares cannot be reoudiated — (Con¬ 
tract Act (1872), S. 6(2;). AIR 1955 NUC (Mad) 2433. 

-S. 101 (*2-B) —Duty of auditor — [Chartered Ac¬ 
countants Act (1949), S. 22 and Sch. Item (o),J 

It is the duty of an auditor to mention that there is 
non-compliance with the statutory direction. It is 
not in his power to accept the explanation given by 
the managing director. (1954) 2 M LJ 302: 1954 
Cr L J 1634 : (1954) 24 Cum Cas 453 : A I R 1954 
Mad 10S0 (1082) (Pt C) (Pr 6) (DB). 


s. 101—Whether applies to private company. 

The provision in S. 101(8) that sub-s. (7) shall 
not apply to a private company, does not imply that 
sub-ss. (1) to (6) would apply to private companies. 
I’or S. 101 (i) expressly shows that the entire S. 101 
with all its sub-sections, applies only to public com¬ 
panies. S. 101 (8) is only intended to clear a possi¬ 
ble ambiguity caused by the phrasing of S. 101 (7). 
1951 Mad W N 266 : 1951-1 Mad L 1 488 : 1951-21 
Co n Cas 201 : 64 Mad L W 683 : 1LR (1950) Mad 

108 : AIR 1951 Mad 890 (892 & 893) (Pt A) (Pr 4) 
(DB). 


8s. 101 and 102—(Act 1 of 1956, Ss. 69 and 71)- 
Reoudiation o{ allotment — (.rounds—Delay in acccp 
mg offer-See Ibid, S. 38. A I R 1956 Pepsi. 98. 


--8. 101 —Allotment of shares—Minor. 

Where the money was paid on behalf of the minor 
daughters by the lather and the applications for 
allotment of shares which were made by the father 
indicated quite clearly that the persons to whom the 
shares were being allotted were minors, the transac¬ 
tions is void on the face of it and the father cannot 
be deemed to have contracted for the shares and 
cannot he placed on the list of contributories. (A I R 
1942 M ul 470; (1942) 1 M L ] 425, Poll.) AIK 1956 
Tunj 41 (41) (Pr 4) (DB). 


SECTION 



' ’8. 102(1) — Notice of repudiation. 

notice of repudiation of allotment cannot be liel 
*-0 ne ineliective and invalid merely because it did nc 
set out tlie ground on which the rupudiation w;j 
made. (190S) 2 Ch 228, Pel. on. 55 Bom L R 473 
D9n3) 23 Com Cas 322 : ILR ( 1954) Bom 1 : A I 
19o3 Bom 417 (418) (Pt A) (Pr 4). 


8- 102—Avoidance of allotment —Requirements. 

In addition to giving a notice of avoidance, the 
allottee must approach the Court to have his name 
removed from the register in order that the allotment 
should b;* successfully avoided. If he adopts those 

Mep\ within a month from the date of the statutarv 
meeting, a winding up order made during that period 
v,ll ‘ 1U)t afLet his rights. But if he dots not take any 


steps within that period, then a winding up order 
will debar him from coming to Court for rectification 
of the register, because by that time the rights of 
third parties have come into existence and they can¬ 
not be defeated at the instance of a shareholder to 
whom it was open to come to Court with prompti¬ 
tude and who did not choose to do so. 55 Bom L R 
473 : (1953) 23 Corn Cas 322,8 ILK (1954) Bom 1 : 
AIR 1953 Bom 417 (418, 419, 420) (Pt B) (Prs 7, 8, 10). 

-S. 102 —Allotment of shares in contravention of 

Ss. 96 (2) and 98 —Effect. See Ibid, 8. 96. AIR 1953 
Bom 112. 

-Ss. 102, 101 and 38 -Repudiation of allotment — 

Grounds — Delay in accepting offer — (Companies 
Act (1956), Ss. 155, 69 and 71)—See Ibid, 8. 38. AIR 
1956 Pepsu 98* 

SECTION 103 


-S. 103 (3) — Provisional contract.—Meaning—Pre¬ 
incorporation expenses—Contract Act (1872), S. 70. 


The word “provisional” in S. 103 (3) means that 
the contract made by a Company is to be read as if it 
contained a provision that it shall not be binning on 
the Company unless and until the Company became 
entitled to commence business. The section applies 
to all the contracts of a Company whether preli¬ 
minary or final or in the course of carrying on its 
business. The Company is not, therefore, liable for 
costs and expenses incurred in respect of its for¬ 
mation and promotion and in the case of a Company 
which never commenced its business, also ior the 
expenses such as stamp and registration fees postal 
and other charges and publicity and travelling ex¬ 
penses incurred even after incorporation : (1906) 2 
Ch. 390, Rel. on. 


Moreover, as the statute prohibits a Company from 
making a binding contract before the commencement 
of its business no implication of a promise to pay can 
be made in respect oi the expenses incurred before 
its incorporation. The expenses of a Company which 
had never become entitled to commence its business 
Cannot be said to be for its benefit and hence cannot 
be recovered under 8. 70, Contract Act. 54 Cal W N 
157: AIR 1930 Cal 491 (492, 493)(Prs 12, 13, 15, 16). 


-S. 103—Scope—‘Commence any business’. 

Section 103 does not say that the company shall 
not commence its business but says that it shall not 
commence business, which means that it cannot enter 
into any agreement for sale or purchase of any pro¬ 
perty also. I960 RaiLW 192: ILR (1959) 9 Raj 
1277 : AIR 1960 Raj 49 (53, 54) (Pt B) (Pr 15) (DB). 


SECTION 104 


-S. 104 (2) — Particulars filed with Registrar —• 

Stamp duty. See Stamp Act < 1899), Sch. I-B, Art. 5(c). 
AIR 1959 All 395. 

-S. 104 (2) — Forfeitures of shares—Forfeiture for 

non-payment of calls, if only form of forfeiture — 
Articles of Association permitting other forms of 
forfeiture, whether ultra vires. See J bid, S. 17 AIR 
1955 NUC (Cal) 615 (DB)- 

Ss. 104, 137, 13S, 141A and 282 — Director 
tailing to file return of allotment of shares — 

Offence of making lalse statements in returns_ 

Registrar filing complaints agiinst Director on 
information received from allottees of shares — 

Opportunity for explaining not given to Director_ 

Magistrate has jurisdiction to take cognizance of 
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offence — Criminal P. C. (1898), Ss. 190 (1) (a) and 
200 (aa). 

The Registrar of companies filed complaints against 
the petitioner who was director of certain companies 
on the ground that he had filed false returns and 
for failure to file returns of allotment of shares. The 
complaints were filed on receiving information from 
the allottees of shares. The Registrar did not afford 
any opportunity to the petitioner to explain the alle¬ 
gations against him. 

Held, that there was nothing in the Criminal 
Procedure Code which barred the Magistrate from 
taking cognizance of the offence. Section 190 (1) (a). 
Criminal Procedure Code, empowers a Magistrate to 
take cognizance of an offence upon receipt of a 
complaint of facts which constitute such offence. 
Under S. 200 (aah Criminal Procedure Code, since 
the com olaints had been preferred by the Registrar 
as a public servant acting or purporting to act in the 
discharge of his off! ’iai duties, there was no need to 
examine the complainant on oath before the Magis¬ 
trate took cognizance of the oflence under S. 190 
(1) (a), Criminal Procedure Code. The failure to 
afford opportunity to the petitioner to explain did not 
affect the exercise of the jurisdiction of the Magis¬ 
trate. 

There is nothing in S. 141A read with S. 137 
among the other provisions of the Indian Companies 
Act, 1913 which either in express terms or by neces¬ 
sary intendment forbade the Registrar from prefer¬ 
ring a complaint to a Court of competent jurisdiction 
that the petitioner was liable to be punished under 
S. 282 of the Act. Under the Indian Companies Act, 
1913, cognizance of an offen *e punishable under 
S. 282 could be taken by a Magistrate on a complaint 
by a shareholder without recourse to the machinery 
provided by S. 137 and S. 141 A of the Act. That the 
complaint was by the Registrar, made no difference 
to the question, whether S. 141A barred the jurisdic¬ 
tion of the Magistrate to take cognizance of an offence 
except when proceedings were initiated bv the autho¬ 
rities specified under S. 141A. Section 141A was an 
enabling provision, permissive in its scope. It did 
not prohibit anything else being done. It was not 
necessary for the Registrar to hold a preliminary 
investigation and report the matter to the Central 
Government under section 137 (5) for further investi¬ 
gation. 

When the Registrar preferred complaints to the 
Magistrate against the petitioner, the Registrar did 
not contravene any provisions of the Act. What he 
did was not illegal. The proceedings before the 
Magistrate were validly launched. The Magistrate 
hacf jurisdiction to take cognisance of the offences 
alleged to have been committed by the petitioner. 
The proceedings were lawful. They were not liable 
to be quashed. (1940) 10 Com Cas 141 and (1942) 12 
Com Cas 51, Rel. on. (’5S) 28 Com Cas 106 (Mad). 

SECTION 105-A 

-Ss. 105A and 156—Winding up—Contributories 

—Allotment of shares to appellant without comply¬ 
ing with S. 105A — Appellant shown as member in 
register of members — Liability to contribute — 
(Companies Act (1956), Ss. 426 and 79). 

When a company is in the process of being wound 
up, the liability of the members is ex lege and not 
ex contractu : in other words whatever liability there 
was under any contract, whether void or voidable, 
terminates and the liability thereafter when the 

f )rocess of winding up starts, becomes a statutory 
lability as enjoined by S. 156 of the Act. This 


statutory liability attaches by reason of the fact that 
the person is a member of the company. Where the- 
appellant was shown as a member of the company 
in the register of members maintained by the com¬ 
pany, his statutory liability to contribute under S. 150 
arises, although the allotment of discount shares to 
him did not fulfil the requirements of S. 105A. Where 
the appellant did not apply for getting his name 
struck off from the register when the winding up- 
commenced, he is not entitled to raise any objection 
about the invalidity of the allotment, because the 
irregularities in the process of allotment, if any, are 
no answer to the liability which commences after 
the winding up and which is an ex lege obligation. 
AIR 1932 PC 240 and AIR 1951 Mad 690, Rel. on. 
(1958) 28 Com Cas 536: AIR 1958 Assam 86 (88, 
89, 90) (Pt A) (Prs 4, 5) (DB). 


SECTION 105-C 
• —S. 105-C—Scope. 

Section 105C, limits the powers of the directors to 
dispose of the further issue of capital in any manner 
that they may think most beneficial to the company. 
They are under a mandate to offer these shares in 
the first instance to the members in proportion to the 
existing shares held by them. Thus, a member be¬ 
comes entitled under the provisions of this section 
by reason of his being the holder of a certain number 
of shares in the company, to obtain shares in the 
further issue of capital as of right. Mathalone R. v. 
Bombay Life Assurance Co. Ltd., (1953) 2 M L J 259: 
(1953) S C J 548 : 56 Bom L R 30 : (1954) 24 Com 
Cas 1 : 1954 SCR 117: 1954 SC A 1039: AIR 
1953 S C 385 (390) (Pt B) (Pr 14). 


G-S. 105-C — Duty of transferor of shares to 

acquire further shares for transferee—(Trusts Act 
(1882), S. 94). 


A transferor of a certain number of shares who 
being the legal owner of those shares the beneficial 
interest of which vests in the cestui que trust (the 
transferee), is not liable for all the payments and 
obligations attaching to the new issue of shares. He 
is not bound to act in both respects for the benefit of 
the cestui que trust. He is not under a duty, when 
so instructed by his beneficiary, to make an applica¬ 
tion for the new issue of shares offered under the 
provisions of S. 105-C and obtain them in his name 
by making the necessary payments and by incurring 
the consequential obligations. Thus, the obligation 
of a transferor of a certain number of shares as a- 
trustee does not extend also in respect of the right to 
acquire further shares issued by the company on 
behalf of his cestui que trust by putting himselt on 
the register of shareholders in respect of the new 
shares regarding which he may have to incur fresh 
liabilities and ooligations which were not existing a 
the time when he made the transfer. AIR 1950 Bom 
70, Reversed. Mathalone, R v. Bombay Life Assu¬ 
rance Co., Ltd., (1953) 2 ML 1 259 : (1953; S C J 
548 : 56 Bom L R 30 : (1954) 24 Com Cas 1 s 19o4 
S C R 117 : 1954 S C A 1039 : AIR 1953 S C 38-> 
(391, 392) (Pt C)(Pr 19). 


S. 105-C — Receiver not entitled to acquire 


ew shares. 

A receiver appointed in the suit cannot acquire 
le newly issued shares in his name. That privilege 
; conferred, by section 105-C only on a person w * 
ame is on the register of members. Where, . 
3 ceiver’s name is not in the register the C0 ™P‘ _ 

ot bound to entertain an a Ppljc a ^ 10n 1P J. 

3 ceiver in his own name. AIR 19 d 0 Bom < 6, A 
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Mathalone R. v. Bombay Life Assurance Co., Ltd., 
<1953) 2 M L I 259 : (1953) S C J 548 : 56 Bom L R 
30 * (1954) 24 Comp Cas 1 : 1954 S C R 117 : 1954 
S C A 1039 : AIR 1953 S C 385 (393, 394) (Pt C) 
(Pr 27). 


prevent a certain group, who were strangers to the 
compiny, from intruding into its affairs so as to be 
able to assume a controlling hand in its management 
for their own purposes rather than for the benefit of 
the company : 


•-S. 105-C-Object — Time of issuing further 

shares — Discretion of directors — Interference by 
Court. 


The object of the section is to prevent discrimina¬ 
tion amongst share-holders and prevent the directors 
from offering shares to outsiders before they are 
offered to the sbare-holders. So long as these two 
requirements are complied with, the action of the 
directors in selecting the time when they will issue 
the shares as also the proportion in which they should 
be issued is a matter left to their discretion and it is 
not the province of the Court to interfere with the 
exercise of that discretion. This is of course subject 
to the general exception that the directors are not to 
act against the interest of the company or inala fide. 


A company was incorporated with an authorised 
capital of Rs 10 lakhs divided into 10,000 ^shares 
out of which 510 4 were subscribed by 1945. In 
February 1945 Me directors of the comp iny issued 
by a resolution the remaining shares and 4iered 
them to the existing share-holders in the ratio of 4 
to 5, as the shares of the company were held in 
multiples of five to a larger extent than in any other 
multiple. The result of fixing this ratio was that 272 
shares remained outside the offer. In whatever ( ther 
proportion the shares were ollered still a few shares 
were bound to remain unoffered. 


Held (Per Kania C. J., Das and Mukherjea JJ.) — 
That on literal construction of the section the direc¬ 
tors had not committed any breach of tlae terms of 
S. I05C and, therefore, the issue and offer of the 
further shares could not be held to he illegal. 


Held (1) that the conduct of the directors could 
not be judged on the basis of any assumed fiduciary 
relationship existing between them and the group, 
that the directors owed no duty to the group and 
therefore, the motive to exclude the group could not 
be said to be mala fide per se. 

(2) that, assuming that the motive to exclude 
the group was a bad motive, it did not prejudicially 
affect the company or the existing share.holders and 
the presence of such further motive could not 
vitiate the good motive of finding the necessary funds 
for the com pat y. 

(3) that, therefore, the issue of further shares was 
bond fide and not illegal -or void Na: a I a I v. Bombay 
Life Assurance Co., Ltd.. 1950 SC] 337 : 32 Bom L R 
745 : 20 Com Cas 179 : '950 s C R 391 : A I R 1950 

5 C 172 (183, 135) (Pt B) (P/s 42, 50), 

6 -S. 105-C - Section, when applies. 

The section is intended to cover a case where the 
directors decide to increase the capital by issuing 
further shun s within the authorised limit, for it is 
only within that limit that the directors can decide 
to issue further shares, u> less (hey are precluded 
from doing even rhat by the regulations ol the com¬ 
pany. Therelore the section become.' applicable only 
when the directors decide to increase capital within 
the authorised limit by the issue of lurther shares. 
1950 S C J 337 ; 52 Bom L R 745 : 20 Com Cas 179 1 
1950 SCR 391 : AIR 1950 SC 172 (135) (Pt C) 
(Pr 54). 


Per Mahajan I. — On liberal interpretation of 
S. 105C, it must be held th 1 1 the resolution of the 
directors substantially complied with the provisions 
of the section and, therefore, the issue of further 
shares did not contravene the section. Nanalal v. 
Bombay Life Assurance Co., Ltd , 1950 S C J 337 : 52 
Bom L R 7 1" : 20 Com Cas 179 : 1950 SC R 391 : 
AIR 1950 S C 172 1174, 133) (Pt A) (Prs 6, 61). 


©-S. 105-C—Issue of further shares —Company in 

need of funds —Another motive to prevent strangers 
from intruding into affairs of company — Issue of 
shares, if bona fide. 


It is well established that directors of a compan’ 
are in a fiduciary position vis-a-vis the company an< 
must exercise their power for the benefit of the coin 
pany. Ifthepoyei to issue further shares is exer 
cised by the directors not for the benefit of the com 
pany but simply and solely for their personal aggran 
disernent ami to the detriment of the company, th 
Court will interfere mid prevent the directors fron 
doing so. The very basis of the Court’s interference 
in such a case is the existence of the relationship 01 ; 
trustee and of cestui que trust as bi-tween the direc 
tors and the company. If the directors exercise th 
power for the benefit of the compinv and at th 
same time they have a subsidiary motive which in m 
way affects 11 e company or its intere.ts or the exist 
ing share-holders then the very basis of interferenc 
of the Court is absent. 


Where a company, being in need of funds, its direc¬ 
tors decided to issue further shares and, in doing so, 
the directors also hai another motive, namely, to 


© -S. 105-C — Construction — Section, if should 

be liberally construed. 

Per Das J , Mukherjea J. concurring — It is impos¬ 
sible to construe S. 105C in the light of Regn. 42 in 
Seh. 1, Table A of the Act The cardinal rule of 
interpretation of statutes is to construe its provisions 
literally and grammatically giving the words their 
ordinary and natural meaning It is only when such 
a construction leads to an obvious absurdity which 
the Legislature cannot lie supposed to have intended 
that the Couit in interpreting the section may in¬ 
troduce words to give effect to what it conceives to 
be the true intention of the Legislature. It is not 
any and every inconvenience that justifies adoption 
of this extreme rule of construction Section 105C 
littrdlly construed is quite intelligible an 1 may easily 
be applied to many cases where the further shares 
issued bear a uniform and round proportion. Merely 
because a literal construction of the section lea*Is to 
inconvenient result in a particular ca^e cannot justify 
the rea' ing of the words “as nearly as circumstances 
admit” in the section so as to give business efficacy 
to it. Therefore, on a 'trict y literal construction of 
the sectior the directors must perforce offer all the 
further shires to the share-holders in proportion to 
their respective holdings. 

Per Mahajan J. — Where the language of a statute 
in its ordinary meaning and grammatical construction 
lea Is to a manifest contradiction of the apparent pur¬ 
pose of the enactment, or to some inconvenience or 
absurdity, hardship or injustice, presumably not 
intended, a construction may be put upon it which 
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modifies the meaning of the words, and even the 
structure of the sentence. Therefore, S. 105C when 
it says “such shares shall be offered to the members” 
should be construed liberally and not literally, as 
such an interpretation would make the section 
workable and would not in any way affect its intent 
and '.purpose, the phrase, “such shares” meaning 
those shares which admit of being so offered in a 
business-like way. Nanalal v. Bombay Life Assurance 
Co., Ltd. 1950 S C J 337 s 52 Bom L R 745 : 20 Com 
Cas 179 : 1950 SCR 301 : AIR 1950 S C 172 (187, 
188) (Pt D) (Prs 59, 60, 61). 

-S. 105C—Company issuing new shares—Duty of 

shareholder who has sold his shares but is still on 
register of company, towards purchaser pointed out 
— Renunciation form and application form for new 
shares — Distinction pointed out — Duty of share¬ 
holder towards purchaser, who is in position of 
cestui que trustee, pointed out. 

It is well established that a shareholder who has 
sold his shares and continues to be on the register of 
the company is a constructive trustee for the pur¬ 
chaser of these shares with regard to the dividends 
that he receives on the shares and that he is also 
bound to carry out the directions of the purchaser 
with regard to any voting that might take place at 
any meeting of the company. The shareholder is not 
only a trustee with regard to these two specific rights, 
but he is also a trustee with regard to any other right 
that may attach to the shares which he has sold to 
the purchaser. In res.oect of any accretion to the 
shares by way of bonus or any right which the com¬ 
pany may confer upon the holder of shares which he 
has sold the shareholder is in law constituted a 
trustee for his cestui que trust, the purchaser. 

When a company resolves to issue new shares and 
supplies to a shareholdei who has sold his shares but 
continues to be on the register of the company, with 
a form of a letter of renunciation and a form of an 
application for shares, it is necessary to understand 
and appreciate the very vital distinction between a 
letter of renunciation and an application for shares 
by the shareholder himself. If the shareholder were 
to apply for shares in respect of these shares which 
he had already sold, he would be put on the register 
of the company, and he would be a trustee for his 
purchaser in respect of the dividends that he vvouM 
reeeive on these shares. In the case of his executing 
a letter of renunciation, the position would he dif¬ 
ferent where the directors rei-erve the right in their 
absolute and uncontrolled discretion to accept or re¬ 
fuse any application for shares made by a person in 
whose favour the shareholder might renounce his 
rights to the whole or any of the shares which he 
was entided to have allotted to him in terms of the 
letter* Therefore, if in such a case the shareholder 
executes the letter of renunciation in favour of the 
purchaser, the purchaser’s right would be by no 
means as certain aod positive as his right would be 
if the shareholder applies for the shares in his own 
name, because having sent this letter he may never 
get the company to recognise him as a shareholder, 
and if the company refuses to recognise him as a 
shareholder, the letter of renunciation would be noth¬ 
ing else than a scrap of paper, and, therefore, it would 
not be correct to say that the only right in respect of 
which the shareholder is a trustee for his purchaser 
is the right of transferring to him the letter of renun¬ 
ciation. The more substantive and the more positive 
right would be actually to obtain the shares to which 
the shareholder is entitled by reason of his holding 
and to hold those shares as a trustee for the pur¬ 
chaser. 51 Bom L R 529 : AIR 1950 Bom 7 G (80) 
(Pt A) (Pr 4) (DB). 


-S. 105C Company cannot deal with new shares 
offered to shareholders till the expiry of statutory 
period of the notice. 

As to what the rights of a shareholder and what 
the rights of a company are when there is a new 
issue of shares is to be determined by a true interpre¬ 
tation of S. 105C. This is new section which has been 
introduced into the Act, and there is no parallel to 
be found in the English Companies Act. Section 105-C 
makes it incumbent upon the directors when they de¬ 
cide upon increasing the capital of the company to 
offer the further shares to be issued by them to the 
members in proportion to the existing shares held by 
each member and such an offer is to be made by a 
notice specifying the number of shares to which tho 
member is entitled and limiting the time within 
which the offer if not accepted, is to be deemed to be 
declined. After the expiration of such time or on re¬ 
ceipt of an.intimation from the member to whom such 
n tice is given that he declines to accept the shares 
offered, the directors may dispose of the same in such 
manner as they think most beneficial to the company. 
But it is important to note that the statutory right 
given to the shareholder to acquire the new shares 
continues till the rime limited has expired and that 
right can only be lost if he declines to accept the 
shares prior to the expiry of the time limit. The 
statutory right does not expire when the shareholder 
acquires only part of the.new shares, but continues till 
the time limited by notice and the shareholder may 
again acquire the remaining shares within the time 
limited. The shareholder who has sold his shares but 
is still on the registers of the company, becomes a 
trustee for the purchaser as regards new shares not ap¬ 
plied for by him. 51 Bom L R 529 : AIR 1950 Bom 
76 (80, 81) (Pt B) (Pr 5) (DB;. 

-S. 105 (C)—Allotment of shares—Right of Com¬ 
pany allot-Court’s power to direct. See Civil P. C. 
(1908), O. 40, R*. 1 (d). AIR 1950 Bom 76 (DB). 

-S. 105C — Scope — Restriction in S I05C does 

not apply to issue capital. AIR 1955 NUC (Mad) 3185. 

-S. 105-C, Sch. I, Table A, Regulation 42—Scope 

and applicability — Reg. 42 and S 105-C did not 
cover same field—Companies Act (1956), 8. 81. 

Section 105-C became applicable only when the 
directors decided to increase capital within the autho¬ 
rised limit by issue of further shares. Regulation 42 
of Table A and S. 105-C did not cover the same field. 
Regulation 42 did not purport to deal with increase 
of capital which was wdhin the competency of the 
directors ro decide. Regulation 42 covered the field 
where the authorised capital of the company had to 
be increased. 1950 SCf 337 : ATR 1950 S C 172, Foil. 
(1964) 1 Comp LI 117 : AIR 1963 Orissa 189 (205/ 

(Pt 14) (Pr 24) (DB). 

--S. 105-C — (Companies Act (1956), S. 81) - 

‘Capital’ means subscribed capital. 

The term ‘capital’ in S. 105-C means the company s 
subscribed capital and, therefore, when the directors 
decide to increase the subscribed capital by issuing 
further shares, the section applies and it is obliga¬ 
tory for the directors to offer the shares to the exis 
ing share-holders before allotting them to any <> her 
person. 27 Com Cas 340 : AIR 1950 Pepsu 89 (94) 

(Pt C) (Pr 17). 

-Ss. 105-C, 50 and Sch. 1, Table A, Reg. 42 - 

Scope indicated. AIR 1955 NUC (Pepsu) -oOl. 


COMPANIES ACT (7 of 1913), S. 109 
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SECTION 109 

S-109 —Debentures creating charge on present 
and future properties registered under S. 109 of 
Companies Act, 1913 — Compulsorily registrable 
under S. 17 (1) (b), Registration Act so far as charge 
on present immovable properties is concerned—Effect 
of non-registration. See Companies Act (1956), S- 125. 
AIR 1962 All 101. 

-S. 109—Floating charge— Meeting— Right under 

— Nature of. See Companies Act (1950), S. 125. AIR 

1962 All 101 (DB). 

-S. 109—Registration Act (1908), S. 17 (1) (a) and 

(b) — Scops and applicability — Floating charge— 
Covered by provisions of section. See Registration 
Act (1908), S. 17 (1) (a). AIR 1962 All 101 (D B). 

Ss. 109 and 110 — Debenture bonds issued by 


company—Registration. See Registration Act (1908), 
S. 17 (1) (b). AIR 1959 All 247. 

-S. 109—Scope and object—Mortgage of immov¬ 
able property--!'fleet of non-registration —Mortgago 
not rendered invalid and a nullity—Creditor of com¬ 
pany purchasing mortgaged property in execution of 
his money decree— Sale certificate clearly showing 
that what was sold in auction was only right and 
interest of juIgment-debtor—Auction-purchaser can¬ 
not claim priority over mortgagee, judgment by 
Dutta J., D/- 29-8-01, Reversed. See Companies Act 
(1950), S. 125. AIR 1963 Assam 56 (DB). 


“ 8. 109—Charge'-Croat fan of—Loan by Ban!: to 

company -Promissory note bv Director in i 'vour of 
company given as security —Underfaking that fixed 
and liquid assets of comoany would not he charged, 
while comma jv remained indebted to Bank — 
Charge, floating charge or hypothecation whether 
created on assets ol company* 

No precise form is required fur creating a charge or 
a mortgage wh Iher on immoveable property o c 
moveable property and it is sufficient if it clearly 
appears to have been the intention of the parties to 
create a charge or mortgage on the propeity, and in 
ascertaining the ’mention, the form of expression, the 
literal sense is not to he so much regarded as the real 
meaning which the transaction discloses: 0 Moo I n d 

App 693 (P. C), Foil. 

The intention of tin* parties is not to be gathered 
hv looking only at the ostensible nature ol the ex¬ 
pressions used by them or from I he absence of any 
specific .ormal expression such as charge or mortgage, 
it has to he legitimately ascertained from that which 
they have chosen to state in express words or by 
reasonable and necessary implication of the language 
used and the setting in which they are found and the 
relevant circumstances attending the transaction. 

The main question to he determined is whether the 
parlies have clearly expressed their intention to 
create a charge or any other incumbrance on the 
property m question. 

The inquiry must in (he first instance, consist of a 

an ol o,k 1 searching examination of the waiting 
itv I , u,th per HMiiar reference to the extent of the 

nn,H Wh "', the - ol ~" 11 -"' e has reserved for himself 
a the restrictions it puts on the rights of the 

gor in respect of the property in question. 

The writing need not contain any express words 
Uving the obligee the power of bringing the property 


to sale as the means of securing payment of the 
moneys advanced but there must be sufficient langu¬ 
age in the writing itself from which such power may 
reasonably be implied. Case-law. Ref. 

The Court refuses to read words in a document 
which are not there when the document as it stands 
is such that a rational meaning can be given to it. 
The question is not what the parties may have inten¬ 
ded but of ascertainment of the meaning of what 
they have said they intended. 

Lien, strictly, is neither a ‘jus in rem* nor a ‘jus ad 
rend, but is simply a right to possess and retain pro¬ 
perty until some claim attaching to it is satisfied or 
discharged. 

The general rule may he stated to lie that a lien 
whether an off-spring of statute or arising by any 
usige or custom is essentially a right of retention. 
Under our law there is not, in case of a lien, any 
right of bringing the property to sale unless it is 
expressly conferred by statute. 1 here are some kinds 
of lien wheie such right of sale is expressly recogni¬ 
sed e. g., the lien of an unpaid seller or of a pawnee 
of goods. 

But in case of many liens expressly recognised by 
st.ttute there is no such right of bringing the property 
to sale and tfie right remains simply oi.e of retention, 
ft may he that y any usage or custom of trade there 
may be this additional right to bring the property to 
Side. But such usage or custom would have to be 
pleaded and strictly proved. 

\\ hen the positive general lien of a banker does not 
confer on him any power of bringing the property to 
sale, such power cannot reasonably be implied in case 
of a negative lien, when the parties have not chosen 
lo state that it was their intention that throe was to 
be such right and there are no other words from 
which such intention could be inferied. 57 Bom f R 
859 : A I R 1955 Born 4)9 (425, 427, 42S 4° 9) 
(Bt A) ,Brs 9 ; 16, IS, 19, 20, 22, 23, 24). 

-Ss. 109 and 109-A — Proceedings under —Forms 

of particulars — (Companies Act (1956) Ss. 125 and 
127). 

Form No. XVJ ff is the form appropriate only to a 
proceeding under S. 109. The form opposite to a 
proceeding under S. 109-A is Form No. 20. 03 Cal 
Y7 d 467: (1959) 29 Com CNs 537: AIR 1959 Cai 
464 (471, 472) (Ft D) (Rr 51) (DB). 


S. 109 (1) (e)—‘‘Moveable property’*— Meaning 


of—Aircraft. 

Under a financing agreement between defendant 1 
and defendant 2 possession of the aircraft was m V en 
to the defendant No. 2 by wav of security. Though 
the defendant No. 2 employed the aircraft tor pur¬ 
poses of the partnership, the aircraft continued to be 
in the possession of the defendant No. 2 as contem¬ 
plated by clause 10 of the partnership agreement and 
clauses I and 0 of the financing agreement. On the 
relevant date defendant No. 2 was in exclusive 
possession ol the aircraft. 

Held, that there was a bailment of the aircraft to 
the defendant No. 2 as security for payment of a debt 

and the transaction satisfied all the essential require¬ 
ments of a valid pledge. 1 hough a possessory mort¬ 
gage is not directly a pawn or a pledge, S. 309 (|) ( a ] 

of the Indian Companies Act, 1913, contemplated 
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that there can be a mortgage which is not a pledge. 
The section does not require registration of a mort¬ 
gage which is also a pledge The mortgage of the 
aircraft was therefore not a mortgage or charge not 
oeing a pledge and as such it was exempted from the 
operation of S. 109 (1) (a) of the Indian Companies 
Act, 1913. (AIR 1943 Mad 73, Rel. on.) Per P. B. 
Mukherji, J. : "Moveable property of the company 1 " 
within the meaning of S. 109 (1) (e) of the Company 
Act, appears to mean the property which belongs to 
the company. Such property may be the possessory 
property in the shape of control, custody, possession 
or management or titular property in the sense of the 
title or ownership. A right to redeem is not itself 
such a “moveable” property as is contemplated in 
S. 109 (1) (e) of the Companies Act. 30 Com Cas 390: 
1LR (I960) 1 Cal 158; AIR 1959 Cal 117 (120, 122 
(Pt A) (Prs 19,36) (DB). 


-S. 109 (1) (e) — Scope — Mortgage or charge on 

stock-in-trade—Registration. 


Section 109 (1) (e) does not require registration of a 
pledge of any moveable property of the company 
whatsoever. The words “on any movable property 
of the company except stock-in-trade” must be read 
as qualifying the words “a mortgage or charge not 
being a pledge”. All mortgages or charges on the 
property of the company are not within the purview 
of S. 109 (1) (e). Section 109 (1) (e) specially deals 
with and enjoins registration of a mortgage or charge 
on any movable property of the company. At the 
same time S. 109(1) (e) exempts from its operation 

(1) a mortgage or charge which is a pledge and also 

(2) a mortgage or a charge on stock-in-trade. (AIR 
1952 Mad 136; (1951)2 Mad L J 535, Dissented from). 
I L R (1960) 1 Cal 158 : (1960) 30 Com Cas 390 : 
A I R 1959 Cal 117 (120) (Pt B) (Pr 20) (DB). 


■ Ss. 109, 116 and 230—Floating charge—Immov¬ 
able property acquired after registration of deben¬ 
tures — Charge not effective unless registered both 
under Companies Act and Registration Act —(Regis¬ 
tration Act (1908), S. 17) — (Companies Act (1956) 
Ss. 125, 126. 134 and 530). 


rity in priority to the moneys thereby secured. Other 
creditors get preferential payment over the debenture- 
holders under S. 230 (2) of the Companies Act only 
it at the moment of the winding up it is still a floating 
charge; once a receiver is appointed by the deben¬ 
ture holders and he takes charge of the assets of the 
company that charge ceases to float and becomes 
crystainsed and fixed, and the provisions of S. 230 (2) 

v Act cannot apply. ( (S) A I R 1955 

Mad 331, Foil.) A floating security or charge, in 
much the same terms as in England, is recognised 

regarding limited companies in India except for the 
important limitation that a floating charge regarding 
immovable properties is to be registered both under 
the registration Act and also under S. 109 of the 
Companies Act after 15th January 1937. when the 
requirement came into force. Tie fourth proviso to 
o. iuJ (1) ot the Companies Act will only exempt the 
debenture from being registered and not the immov- 
ab e properties given as security to the debenture 
holders. Security regarding immovable properties 
acquned by the Company after the registration of the 
debenture deed giving floating charge on the pro- 
Pert.es of the company under the Companies Act will 
not be valid. The Sta f e has no priority in such case 
on the ground of salvage. (1956) 26 Com Cas 398 s 
AIR 1957 Mad 169 (178, 180, 181, 183) (Pt E) 
(Prs 38, 44, 45, 46, 48, 49, 52) (DB). 


S. 109 (1) (e) Interpretation—Pledge of movable 
property or stock-in-trade — Requisition - (Interpre¬ 
tation of Statutes) —(Grammatical construction). 


A pledge of any movable property including stock- 
in-trade of a company does not require to be regis¬ 
tered under S. 109 (1) (e), Indian Companies Act. The 
said sub-section must be read by placing a comma 
after the word ‘pledge’ and before the word ‘on*. 
Reading the clause that way the result would be that 
a pledge would not require registration though a 
mortgage or a chaige on movable property would 
require registration unless it was stock-in-trade. 
(A r R 1943 Mad 73 and A I R 1949 Bom 2*2, Foil.) 
(1955 25 Com Cas 462 : (1956) 1 Mad LJ 328 i 
A I R 1956 Mad 234 (236, 237) (Prs 10, 13). 


A charge by a company on its general ‘undertaking* 
constitutes a floating charge. Such a charge is an 
equitable charge on the assets, for the time being, 
of the company as a going concern. It attaches to the 
subject charged in the varying conditions in which it 
happens to be from time to time. It is of the essence 
of such a charge that it remains dormant until the 
undertaking charged ceases to be a going concern, 
or until the person intervenes in whose favour the 
charge is created lie may intervene whenever he 
leases after default, but his right to int:rvenemay 
e suspended by agreement. The priority of mort¬ 
gages and charges made subsequently under such a 
power is a question of construction. There may be 
also a power to create a second floating charge 
ranking in priority. When a floating security upon all 
the property or assets of the company is thus crystal¬ 
lised or fixed, it constitutes a charge upon all the 
property or assets then belonging to the company. 
It has priority over any subsequent equitable charges 
and over unsecured creditors and over moneys 
advanced to the liquidator to carry on the business of 
the company, although the advances were made with 
the sanction of the Court in winding up, and over 
the costs of the liquidators other than costs of realisa¬ 
tion ; but it is subject to all the then existing charges 
and to the payment of debts which by statute are 
made payable out of property subject to a floating secu- 


-S. 109 (1) (c), (f) — Stock-in-trade — Floating 

charge—Registration. 

What clause (e) contemplates is that where there 
is a mortgage or a charge on the stock in-trade of a 
company, which is moveable property of the com* 
pany such mortgage or charge requires registration. 
But what is exempted from registration is a pledge of 
moveable property of the company other than the 
stock in-trade. A fl *ati g charge would necessarily 
require registration und> r S. 109 (1). AIR 1949 Bom 
262, Dissent. 1951-2 Mad L J 535 : 1952-22 Com Cas 
1 : AIR 1952 Mad 136 (143) (Pt D) (Pr 28) (DB). 

-S. 109 (1) (e) — Stock in-trade — Meaning of 

Company incorporated for mining purposesand doing 
mining business — Mineral ore would come within 
meming of term “stock-in-trade. ’’ 1951-2 Mad LJ 
535 : 1952-22 Com Cas 1 s AIR 1952 Mad 136 (143) 
(Pt E) (Pr 28) (DB). 

-Ss. 109 and 230 - Priority of State debt — Debt 

secured by mortgage-deed but not registered u _ 

S. 125 -State not entitled to preferential treatment 
Cannot recover as arrears of land revenue, oee 

panies Act (1950), S. 530. AIR 1982 Punj 519. 
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COMPANIES ACT (7 of 1913), S. 109-A 

SECTION 109* A SECTION 120 


-Ss. 109-A and 120 — Applicability—Case under 

S. 109-A — Reference to Act of 1936—Relevancy — 
(Interpretation of Statutes) — (Companies Act (1956) 
S. 141.) 

If a particular case is omitted from the terms of a 
statute, even though such a case is within the obvious 
purpose of the statute and the omission appears to 
have been due to accident or inadvertence, the Court 
cannot include the omitted case by supplying the 
omission. The omission of S. 109-A from S. 120 is 
neither accidental, nor due to inadvertence nor is 
S. 109-A or S. 120 without the interpolation meaning¬ 
less or ineffective. (115 E R 455, Rel. on.) Subsequent 
legislation may be looked at to fix the meaning of the 
earlier only when the earlier legislation is ambiguous. 
But there was no ambiguity in S. 120 as it stood 
before the enactment of the 1956 Act. Legislative 
intent of the old Act cannot therefore be gathered in 
the light of S. 141 of the Act of 1956 which applies 
to Ss. 123 and 127 corresponding to Ss. 109 and 109-A 
of the old Act. Section 120 cannot therefore be 
held to apply to cases under S. 109-A of the old Act. 
63 Cal \V N 467 : (1959) 29 Com Cas 337 : AIR 
1959 Cal 464 (469, 470) (Pt B) (Prs 21, 24, 25) (DB). 


-S. 120 (1) and (2) (As amended in 1936) — 

Unsecured creditor — Position of — Locus standi in 
proceedings under S. 120 — (Companies Act (1956) 
S. 141). 

Under the first sub-section of S. 120, the Court is 
neither required to protect nor serve any notice upon 
unsecured creditors, and consequently the second 
sub section of S. 120 must be held to be an exhaus¬ 
tive codification of the legal effect of an order made 
under the first sub-section. The holder of any right 
which falls outside the second sub section has no 
locus standi in a proceeding under S. 120. (1934) A C 
254, Rel. on. ; 40 C \V N 1171, Explained and Dis¬ 
tinguished.) Under the decision of the English Court 
of Appeal, the unsecured creditors of a company re¬ 
quired no protection, and no notice in a proceeding 
for extension of time. This principle was recognised 
by the Indian Legislature in enacting sub-s. (2) of 
S. 120. 63 Cal W N 467 : (1959) 29 Com Cas 337 : 
AIR 1959 Cal 464 (468) (Pt A) (Prs IS, 19) (DB). 

-S. 120 — Applicability — Case under S. 109-A — 

Reference to Act of 1956 —• Relevancv — See Ibid, 
S. 109 A. AIR 1959 Cal 464. 


-Ss. 109* A and 120—Case under S. 109-A—Time 

extended under S. 120—Order if nullity — (Com¬ 
panies Act (1956), S. 141 ) 


l here is a distinction between exercise of jurisdic¬ 
tion and existence of jurisdiction. The jurisdiction of 
a Court depends upon three circumstances namely, 
pecuniary, territorial and jurisdiction over the 
subject-matter and if these conditions are fulfilled the 
Court can be said to have jurisdiction. A wrong order 
made by the Court under such circumstances is an 
order which is made upon irregular assumption ol 
jurisdiction and is not an order which is made with¬ 
out jurisdiction and as such it is -merely voidable and 
not void. (AIR 1934 Cal 34 (FB), Rel. on ) 


, ^ here a Company Judge who has jurisdiction ovt 
tne subject-matter passes an order under S. 120. Con 
panics Act, extending time in a case under S. 109-A t 
which S. 120 does not apply, it is a decision given i 
irregular exercise of his jurisdiction. The order is n( 
void but merely voidable and it can be revoked on! 
^ the instance of a litigant who has an interest in tl 
su )ject-matter o[ that proceeding. It cannot be cha 
lenged by a person who was not only not a party to tl 
proceeding but also had no interest which require 

J n the P rocee ding- 63 Cal W N 467 
( 1^)29 Com Cas 337: AIR 1959 Cal 464(46 
4<0) (Pt C) (Prs 22, 26) (DB). 


-S. 120 (2)—Mortgage of immovable property by 

Company in favour of A in May, 1949 — Mortgage 
registered under Companies Act in December 1950 — 
See Bengal Public Demands Recovery Act (III of 
1913), S 7. AIR 1955 N U C (Cal) 410. 

-S. 120—Winding up order relates back to wind¬ 
ing up petition. AIR 1955 NUC (Cal.) 410. 

-S. 120 — Exercise of discretion. 

If a winding up order is made, the unsecured credi¬ 
tors of the company will acquire a right under the 
order in respect of the properties of the company and 
such rights will attach as from the date of the presen¬ 
tation of the winding up petition. Assuming that the 
creditors do not acquire any right in respect of any 
property under a winding up order it does not follow 
that the Court is bound to grant relief under S. 120 of 
the Companies Act. The Court has a discretion and 
may refuse to grant the relief on the ground that the 
right of unsecured creditors have been crystallised by 
the winding up order. The appointment of a Provi¬ 
sional Liquidator is a material consideration in deci¬ 
ding if the discretionary relief should be granted. 
Held, that the omission to register the mortgage was 
of a nature to prejudice the rights of the creditors 
and share holders of the company and it was not just 
or equitable to giant relief. (AIR 1955 Mad 35, Diss. 
from.) (1955) 25 Com Cas 473 : 60 Cal W N 64. 


SECTION 110 


U ?< , 109 ~ Registration Act (1008', S. 

I. .• . Debenture bonds issued by a company 

Particulars required—(Companies Act (1056), S 12 

an o R /- g,Strati0n Act ( 19G8 )> S - 17 (I) (b). AIR 19 

All Ml l % 


SECTION lie 


S. 110 Floating charge—Immovable prop 
acquired alter registration of ilebentures-Charge 
effective unless registered both under Companies 

M,! ^ S mn 0n Act - See IbiJ . S- 109. A I R 1 
■Niau 1 09 (DB). 

lVoI. 3.] Fn D 48. 


-S. 120 (1) — Extension of time — Conditions. 

The Court is entitled to extend the time provided 
the Court is satisfied that any one of the following 
conditions is satisfied, namely, t l) the omission was 
accidental or due ty inadvertence or to some other 
sufficient cause, (2; the omission is not of a nature to 
prejudice the position of creditors or share-holders of 
the company and (3) on other grounds it is just and 
equitable to grant relief. There conditions are not 
cumulative because of the disjunctive ‘or'. ( 1954 ) 24 
Cora Cas 489 s (1955) 1 M L J 46 : ILR (1955) Mad 
948 : AIR 1955 Mad 35 (36) (Pt A) (Pr 4) (I)B). 

-S. 120 (2) — Exclusion of rights of unsecured 

creditors — Winding lip order. 
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Section 120 (2) obviously excludes unsecured credi¬ 
tors. It also excludes the rights of unsecured credi¬ 
tors even when there is a winding up order. The 
solvency of the company is not a matter of any conse¬ 
quence in disposing of an application for extension of 
time. (1954) 24 Com Cas 489 : (1955) 1 M L J 46 : 
I L R (1955) Mad 948 : AIR 1955 Mad 35 (38, 39) 
(Pt B) (Pr 9) (DB). 


SECTION 123 

-Ss. 123, 34 (3), 38 — rectification of register of 

mortgages—Essentials under the Act — Transfer of 
debentures Application by transferee to rectify 
the register is maintainable — Company cannot re¬ 
fuse registration — Companies Act (1956) (as amen¬ 
ded in 1960), S. 155 (5). 

It is true that under the Companies Act of 1913 
there is a distinction between the register of members 
and the register of mortgages including the debenture- 
holders. There may be some difference in the degree 
of the importance of the two registers but it cannot be 
disputed that in order to have a correct and overall 
picture of the affairs of the company so necessary for 
its proper functioning, it is necessary to have both the 
registers posted upto date. Apart from it, in view of 
the mandatory legal requirement, it would be subver¬ 
sive of the scheme of the Act and also violative of 
commonsense to hold that though the law requires a 
register of mortgages to be maintained, it does not 
require it to be posted upto date ; there is no sense in 
maintaining any register which is not upto date. 
Besides, the words ‘or persons entitled thereto’ after 
the words ‘the name of the mortgagees’ occurring in 
S. 123 of the Act clearly reveal that not only the 
names of the original mortgagees but also these of 
their transferees, who become entitled by virtue of 
the transfers, be included in the register w hich obvi¬ 
ously means that the register of mortgages has got to 
be rectified from time to time. Further, S. 34 (3) 
clearly legalises and visualises the transfer of deben¬ 
tures also. It would, therefore, be difficult to hold 
that even though the law requires the maintenance of 
a register of mortgagees, no entry in respect of the 
transfer can be made in the registers of the company. 
Therefore an application by a transferee of deben¬ 
tures made to the District Judge for rectification of 
the register of mortgages by making an entry in res¬ 
pect of the transfer in his favour is maintainable and 
the company has no right to refuse registration. 
(1964) 34 Com Cas 394 : (1964) 1 Com L J 217 (All). 


SECTION 127 

-S. 127 — Winding up — Creditor of company 

bidding highest entitled to set off his claims against 
sale price — See Ibid, S. 109. (1957) 27 Comp Cas 
581 (Punj). 

SECTION 131 

•-Ss. 131, 32 (3), (5), 76, 133 (3) (As amended 

by Act 22 of 1936) — No general meeting held owing 
to wilful default of Directors—Charge against Direc¬ 
tors for offences under Ss. 32 (5) and 133 — Fact that 
no general meeting was held, no valid defence — See 
Ibid, S. 32 (3). AIR 1961 S C 186. 

-S. 131 (2)—Annual Accounts and balance sheet 

—Companies Act (1956), S. 210. 

Under S. 131 (2) it is necessary that every year 
balance sheets of the Company must be prepared and 


audited showing profit and loss, and copies of balance* 
sheets must be supplied on payment of necessary 
charges. 1955 MBLR (Civ.) 665 : 1956 M B L f, 


S. 131 (1), Proviso —‘The period’—Meaning of. 

The general expression like ‘the period* covers every 
one of the periods mentioned in the sub-section, in¬ 
cluding the period of eighteen months. 67 Mad L W 
1033 : (1954) 24 Com Cas 485 : (1955) 1 M L J 58 : 
ILR (1955) Mad 1102 : AIR 1955 Mad 28 (30) (Pr 7) 
(DB). 

— S. 131 (1), Proviso—“The period’ — Meaning of* 

The words ‘the period’ in the proviso apply to both 
the periods of 18 months as well as 9 months. One 
is the period during which that particular account 
should be laid before the general meeting; and the 
other is the period for which it should be prepared. 

The Registrar therefore has got the power to extend 
the period of 18 months in the special circumstances 
of the case. (1953) 2 M L J 94 : (1953) 23 Com Cas 
139 : 66 Mad L W 554 : AIR 1954 Mad 276 (276, 
277) (Pt A) (Pr 2). 


-S. 131 (1), Proviso — Scope of. 

The proviso is a proviso to the entire section and 
there is no reason to treat it as a proviso only to the 
latter part of the section. 

(Distinction between Indian and English enactments 
explained). (1953) 2 M L J 94 s (1953) 23 Com Cas 
139 : 66 Mad L W 554 : AIR 1954 Mad 276 (276, 
277) (Pt B) (Pr 2). 

-Ss. 131 and 76 — Applicability and scope — 

Section76 does not say that the General meeting shall 
be called for considering the balance sheet or profit 
and Iocs account and such a meeting might be called 
for other purpose. (1953) 2 Mad L J 94 : (1953) 23 
Com Cas 139 ; 66 Mad L W 554 : AIR 1954 Mad 276 
(277) (Pt C) (Prs 2, 3). 

t—S s. 131, 76 — In a prosecution under Ss. 70 and 
131, it is not open to the accused direclor to plead his 
own default by saying that as the general meeting 
could not be held no question of placing the balance 
sheet arose, and no offence under S. 131. 1953 Mad 
W N 583 ! 66 Mad L W 152 : (1953) 23 Com Cas 63 : 
(1953) 1 Mad L J 408 : 1953 Cri L J 1062 r AIR 1953 
Mad 558 (559) (Pt A) (Pr 6). 

-S. 131-— Offences under—Complaint for — Locufr 

standi to make. See Ibid, S. 76. AIR 1953 Mad 196. 

-Ss. 131 (1) and 133 (3) — Applicability — No 

general body meeting called within the prescribed 
period— Prosecution tor not placing the balance-sheet 
before the general body meeting — Maintainability. 

It is not open to an accused (managing director) to 

plead in answer to a charge under S. 133 (3) of * , e 
Companies Act his prior default in respect of the cal¬ 
ling of the general body meeting. Where the 
body meeting was not called within the prescri 
period and no application was made to the Regis 
of Joint Stock Companies for condoning the delay 
and the managing director is prosecuted for an ott ® n 
under S. 133 (3), the accused must be held to be guilty. 

It is not open to the other directors who have got 
their own responsibility to plead innocence 


COMPANIES ACT (7 of 1913), S. 131 


ground of helplessness and throw the entire blame on 
the managing director. (1952) 22 Com Cas 78 : 1952 
Mad W N 266 : (1952) 1 M L J 608 : 1953 Cr L J 19s 
AIR 1952 Mad 800 (801, 802) (Prs 7, 9, 6, 8). 

-S. 131 (1) - Director’s failure to call general meet¬ 
ing — Offence— Liability. See Ibid, S. 32 (3). 30 Com 
Cas 523 : 1960 Raj L W 139 : 1961 (2) Cri L J 
416 (Raj). 

SECTION 131-A 


755 

Profit and Loss Account. 27 Com Cas 114 : AIR 1957 
Cal 33 (42) (Pt D) (Pr 29). 

-S. 132—Forfeiture of shares —Forfeiture for non¬ 
payment of calls if only form of forfeiture — Articles 
of Association permitting other forms of forfeiture 
whether ultra vires. See Ibid, S. 17. AIR 1955 NUC 
(Cal) 645 (DB). 


SECTION 133. 


•-S. 131- A— Nature of reserve shown in balance- 

sheet — Profits lying unutilised and not specially set 
apart for any purpose on the crucial date would not 
constitute reserves within the meaning of Sch. 2 R. 2 
(1) of the Business Profits Tax Act (1947). See Busi¬ 
ness Profits Tax Act (1947), Sch. 2, R. 2 (1). A I R 
1953 S C 501. 

-S. 131-A — Reserve — Effective and valid alloca¬ 
tion by competent authority. Se? Business Profits Tax 
Act (1947), S. 2 (1). AIR 1958 Mad 326. 


SECTION 132 


• -S-133 (3)— Charges under, against directors that 

no general meeting was held owing to wilful default 
— Fact that no general meeting was held, no valid 
defence. See Ibid, S. 32 (3). AIR 1961 S C 186. 

-S. 133 — Acknowledgment — Balance Sheet oi 

a company — Authentication— Essentials — Companies 
Act (1956), Ss. 211 and 215. See Limitation W 
(1908), S. 19. AIR 1963 All 284. 

-Ss. 133 (3) and 76— One-man company —“Met¬ 
ing”, meaning of —Applicability of S. 76 — (Compa¬ 
nies Act (1956), S. 1 GO). See Ibid, S. 76 (2). \IR L9SS 

Ker 41. 


•-S. 132 — Nature of reserve shown in balance- 

sheet—Profits lying unutilised and not specially set 
apart for any purpose on the crucial date would not 
constitute reserves within the meaning of Sch. 2, 
R. 2 (1) of the Business Profits Tax Act (1947). See 
Business Profits Tax Act (1947), Sch. 2, R. 2 (1). AIR 
1953 S C 501. 

-Ss. 132 and 133, 211 and 215 — Acknowledg¬ 
ment — Balance sheet of a company—Authentication 
—Essentials. See Limitation Act (1908), S. 19. AIR 
1963 All 284 (DB). 

-S. 132 (3) —Misconduct of auditor—Charges under 

Chartered Accountants Act, Sah. items (o) and (p) in 
respect of Profit and Loss Account—Absence of charge 
under item (g) — Withdrawal of allegations of dis¬ 
honesty — Effect. See Chartered Accountants Act 
(1949), S. 21 (1). AIR 1957 Cal 33 (DB). 

-S. 132 (3) —Duties of auditor— Nature of—Neg¬ 
lect in performing duties under S. 132 (3>— What is 
— (Companies Act (1956), Ss. 227 and 211). 


-S. 133 (3) — Punishment of the officers cf the 

defaulting company - Evidence of mens rea. See rbid 

S. 76(2). 1958 Mad L J (Cri) 332 : (1958) Ker L f 
173- 

-S. 133 (3)—Punishment of the party who has not 

formally applied. See Criminal P. C. (1898), S. 439 
1958 Mad L J (Cri) 332 : 1958 Ker L T 173. 

-Ss. 133, 76 - In a prosecution under Ss. 76 and 

131 it is not open to the accused director to plead 
his-own default by saying that as the general meeting 
could not be held no question of placing the balance 
sheet arose and no offence under S. 131. 1953 Mad 
W N 583 : 66 Mad L W 152 .• (1953) 23 Com Cas 
63 : (1953) 1 Mad L J 408 : 1953 Cri L J 1062 : AIR 
1953 Mad 558 (559) (Pt A) (Pr 6). 

-S. 133-Series of defaults by directors in comply¬ 
ing with the several penal provisions of the Act — 
Whether distinct offences —‘‘Wilful default”—Liable 
to penalties provided. See Ibid, S. 32 (5). 1961 (2) Cri 
LJ 416 (Raj). v/ 


An auditor has to look into the accounts of a com¬ 
pany and to report to the share-holders what the true 
condition of its affairs is and whether that condition 
is correctly reflected in the accounts published. If he 
is merely to accept whatever the Directors say as final, 
his appointment as Auditor serves no purpose at all. 

\\ here an auditor finds that the accounts presented 
by the Directors showed that the selling agency com¬ 
mission was paid to the Managing Agents as a 
separate remuneration for a separate office, he might 
be expected to ask the Directors to explain to him 
how thev reconciled that view of the selling commis¬ 
sion with their agreement regarding Managing Agency 
remuneration. lie might also be expected to ask whe¬ 
ther there was any special resolution under S.87 C(2) 
sanctioning the payment of selling commission to the 
Managing Agent if such payment was regarded as a 
separate remuneration for separate office. Iiis failure 
to ask for such information and explanations betrays 
negligence in the performance of his duties with re¬ 
gard to satisfying himself that S. 132 (3), Companies 
Act, had been complied with in preparation of the 


SECTION 134. 

“—Ss. 134 (4) and 32 (5) — Charge under, &gam^ 
directors —Compliance with requirements of Ss. I3tf 

and 32 dependent on holding of general meeting_ 

Such meeting not held due to detau’t of directors— 
Directors cannot plead not holding of general meet¬ 
ing in defence under both charges — Comnanies A^t 
(1956), is. 220 (3), 165. C 

The absence in S. 32 of the provision corresponding 
to that relating to the placir g of balance sh*et be<W- 
the general meeting which is found in S. 134 does not 
mean that the requirement under S. 134 of filing 
copies of the balance sheet is impossible to be com, 
plied with unless and until a general meeting is held 
and the balance sheet placed before it, whereas the 
filing of the returns under S. 134 is not dependent on 

C S | llC .^ a i meetin s- The provisions in 

•Zk- 01 j the r! St an , <J s “ mm V y are to he completed 

within days after the day of the general meftine; 
clearly indicates that the section does not envisaee 
a list or summary prepared without actually holding 
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As general meeting. Thus the plea of not holding 
si general meeting is available to the directors in both 

:.iv * Ji 

Bui where the directors of a company are charged 
-.v&b an offence under Ss. 134 (4) and 32 (5), the plea 
a general meeting of the company was not held 
Lmng the year in question, .will not be a sufficient 
defence if it wasdue.to the accused’s own defaultthat 
general meetii g was not held ; AIR 1901 S C 186, 
on. AIR 1948 Bom 357, Not foil. 1961 KerL J 490: 
3961 Mad L ] (Cr) 608 : 1961 Ker L T 382 : I L R 
id961) Ker 732. 

SECTION 137. 


-137— Director failing to file return of allot- 

nsiDt of shares — Offence of making false statements 
^returns—Registrar filing complaints against Direc- 
tcy-on information received from allottees of shares— 
Opportunity for explaning not given to Director — 
Magistrate has jurisdiction to take cognizance of 
qifence. See Ibid, S. 104. (’58) 28 Com Cas 106 

-S'. 137— Criminal Procedure Code (1898), Ch. 14 

— Right of Police to investigate —Extent of — 
Proceedings under Companies Act (1913), S. 137 — 

— Investigation of — Successive investigations — 
Legality. See Criminal P. .C. (1898), Ch. 14. I L R 
0957) Punj 510 (DB). 

--S. 137—Offences under—Application of provi- 

wrcas of general criminal law not excluded — No im- 
repealing of Penal Code in! ended —Penal Code 
(3.860), Ss. 2, 5—General Clauses Act (1897), S. 26. 

The Companies Act creates a number of offence 
jo me of which are peculiar to the Act itself and some 
2 >j which are offences similar to ones described in 
Indian Penal Code and there are certain offences 
labich are not mentioned in the Companies Act at all 
—Though the Companies Act purports to consolidate 
statutes relating to companies, it does not iutend to 
amend or alter substantially the Indian Penal Code as 
applicable to the companies, so as to abolish certain 
sTences described in the Indian Penal Code or to 
yti'Siigd the elements of some of the offences mentioned 
truths Code. Penal Code is the general criminal law of 
the country and there is nothing in the Companies Act 
io exclude its operation either expressly or by neces- 
aaTy implication. 

Moreover it cannot be said that offences mentioned 
a?id stated in the Companies Act cover all possible 
^Bences for which a person may criminally be held 
Tnohle in relation to a company under Indian Penal 
Code. And it is a well-known rule of interpretation 
that an enactment should not generally be so cons- 
ft'ued as to lead to the conclusion that the Legislature 
tended to repeal an important enactment, without 
assessing an intention to do so unless the Court is 
mspelled to hold so in the circumstance* of a case. 

When by a special or local Act a new offence is 
raaisd then the accused must be dealt with in accor¬ 
dance with the provisions of the special or local law. 
,3Diewever when a new statute makes an act already 
^imiahable under some former law and there is noth¬ 
ing ua the later enactment expressly or by necessary 
implication to exclude the operation of the former 
AeL then the accused person can be proceeded 
agaiaji, under either of the two enactments. And 
therefore as the Companies Act does not deal with 


offences in relation to the companies, accused person 
can be tried for offences described in the Indian Penal 
Code even when they relate to companies; it cannot 
be said under such circumstances that the Indian 
Penal Code is impliedly repealed to that extent, as 
the Code has been made expressly applicable to acts 
which fall within the Code even though these acts 
may be offences under the Companies Act as well. 
AIR 1952 Punj 89, Distinguished; (1889) 22 OB D022* 

A I R 1923 Mad 339, Ref. to. I L R (1957) Punj 510 
(DB). 


Ss. 137 to 141A and S. 237 — Relative scope — 
Sections not mutually exclusive. 

Section 237 does not lay down a complete proce¬ 
dure for investigation and for initiating criminal 
proceedings so as to exclude the consideration of 
any other provision in the Act. It does not lay down 
the procedure to be adopted after the Central Gov¬ 
ernment has completed the enquiry under S. 237 (3). 
The Central Government after receiving the report 
can only act under S. 141 and under S. 141A. There 
is no provision in the Companies Act which can 
make sach an inquiry effective unless the Central 
Government can invoke the provisions of Criminal 
Procedure Code. It cannot therefore be said that 
S. 141A is not applicable to proceedings taken under 
S. 237. 

The words ‘in the course of winding up’ do not 
denote point of time and do not mean after the com¬ 
mencement of winding up; the phrase only means 
in the process of. No doubt the section does not 
apply to a company which is a going concern but 
it neither expressly nor by necessary implication 
excludes the provisions of Ss. 137 to 141A to the 
affairs of a company, and if any investigation has 
already been started under S. 138 before the liquida¬ 
tion, the same is not rendered incompetent by reason 
of subsequent liquidation. 

Section 237 does not authorise the liquidator or 
the Court to prevent the Regiitrar from taking 
criminal proceedings against an alleged offender 
under S. 137, when proceedings have already been 
started under S. 137 then any discovery of an offence 
by the Inspectors cannot be said to be an offence, 
which has come to light when the liquidator or the 
Court were dealing with the matter in the course of 
winding up. 

Considering the provisions of Ss. 141 and 141A, 

S. 237 (5' and S. 237 (0) (7) it becomes clear that 
the Legislature did not intend to exclude the ap¬ 
plicability of provisions of Ss. 137 to 141A to a 
company which has gone into liquidation. Besides 
there is no provision in the Act which automatically 
stays proceedings under S. 137 or any other section 
when the company goes inlo voluntary liquidation 
and therefore it cannot be held that the proceedings 
initiated under S. 137 cannot be continued after the 
company had gone into voluntary liquidation. 

The provisions relating to investigation of an 

offence are matters of procedure and they should be 

so construed as to carry out the legislative intention 
to promote speedy and effective investigation. I L n 

(1957) Punj 510 (DB). 

-S. 137 read with S. 237 - Offences under - In¬ 
vestigations by Registrar — Procedure prescribe J 

S. 237 — Application of Chap. XIV of Criminal P - 
cedure Code not excluded thereby Criminal 1 
cedure Code (1898), Ss. 1 (2), 5. 



15 ? 


COMPANIES ACT (7 of 1913), S. 138 


There is no provision in the Companies Act ex¬ 
pressly excluding the application of Ch. 14 of the 
Criminal Procedure Code to offences under the Com¬ 
panies Act. Chapter 14 of Cr. P. C deals with 
information to Police and their powers to investigate 
while S. 137 of the Companies Act deals with in¬ 
vestigations by the Registrar and S. 237 lays down 
procedure for prosecuting officers of the company 
in the course of winding up. But a reading of S. 1 (2) 
and S. 5 of ths Criminal Procedure Code makes it 
clear that subject to any special enactment in force 
all offences must be investigated, enquired into and 
tried in accordance with the provisions of the 
Criminal Procedure Code and therefore as the Com¬ 
panies Act does not lay down any provision regard¬ 
ing trial of offences,Criminal Procedure Code governs 
the trial cf offences whether they relate to companies 
or are created by the Companies Act. The Companies 
Act merely prescribes a mode of investigation into 
affairs of a company, which may disclose criminal 
liability of certain persons connected with the com 
pany. It is difficult to hold that by enacting Ss. 137 
to 14IA the legislature intended to abrogate the 
provisions contained in Ch. 14 of Cr. P. C. when 
offences have been committed in relation to com¬ 
panies -and unless stronger reasons are forthcoming it 
is difficult to hold that a statute or a section has 
been repealed by implication. 

Proceedings under the Companies Act do not 
necessarily conflict with those of the Criminal Pro¬ 
cedure Code. The proceedings under S. 137 and 
onwards are not exclusively or primarily criminal. 
I he investigation under Ss. 137 to 141A may dis¬ 
close several liabilities of the officers of the company 
or may disclose commission of several offences. The 
object of proceedings under the Companies Act being 
absolutely different from the object of the investiga¬ 
tion under the Criminal Procedure Code, it is diffi¬ 
cult to see how proceedings under Companies Act 
conflict with the mandatory provisions of the Cri¬ 
minal Procedure Code. A f R 193G P C 253 ; (1903) 
1 Ch. 728, Referred to. ILR (1957) Pun] 510 (DP). 


SECTION 138 


Ss. 138 and 141A — Scope — Prosecution by one 
director Stay of, with certain directions — Fresh 
prosecution—Maintainability. See Ibid, S. 278. 1959 
Cri L J 707 : AIR 1959 Cal 387. 


Ss. 138, 104, 137, 141A and 282—D irector failing 
to hie return of allotment of shares — Offence of 
making false statements in returns — Registrar filing 
complaints against Director on information received 
rom allottees of shares —Opportunity for explaining 
not given to Director - Magistrate h is jurisdiction to 
lo * cognizance Oi offence. See Ibid, S. 104. (\58) 

28 Com Cas 10G (Mad). ' 


SECTION 140 

-Ss 140 to 141A, 137 to 139 and 237 — Relatwc 

scope — Sections not mutually exclusive. See Ibid* 
S. 137. ILR (1957) Punj 510 (DB). 


SECTION 141- A 

-S. 141- A—Scope —Prosecution by one director — 

Stay of, with certain directions—Fresh prosecution — 
Maintainability of. See Ibid, S. 278. 1959 Cri IL I 

707 : AIR 1959 Cal 3S7. 

-Ss. 141A and 282 — Registrar — Competency lu 

f ile complaint. 

There is nothing in S. 141A which excludes per'OLe 
other than those mentioned in the section from (pre¬ 
ferring complaints in respect of offences relating to 
the company. The Registrar of Joint Stock Com¬ 
panies is competent to prefer a complaint against the 
directors of a company for offence punishable unde: 
S. 282. (A T R 1948 Lah 30, Dissented from ; A [ R 
1940 Cal 232, Rel. on ) 1959 Ker L J 1025 : dSSSf 

Ker L R 1033 : 1959 Ker L T 1041 : 1960 Cri Lf 
597 : (19G0) 30 Com Cas 272 : A I R 196 0 Ker 155 
(157) (Pr G). 

-Ss. 141 -A, 104, 137, 138, 141A and252—Director 

failing to file return of allotment of sdiares — Offsnos 
of making false statements in returns — Pegislrii 
filing complaints against Director on iniormetioa 
received from allottees of shares — Opportunity ter 
explaining not given to Director — Magistrate Err 
jurisdiction to tikecognizmceofoffen.ce. See lied f 
S. 104. (’58) 28 Com Cas 10G (Mad). 

-S. 141A (2) - Investigation by police after report' 

under the section — No discrimination — Constitu¬ 
tion of India. Art. 14- 

The nature of inquiry under the Companies Act k 
different in its scope from investigation uadee 
Criminal Procedure Code and in a particular cc-ss in 
inquiry under the Companies Act may be coesid* refi 
to be not as effective as an investigation •under fb 
Criminal Procedure Code. And therefore the argUr- 
ment that if the police can still investigate after t 
report has been made under the section, there would 
be successive investigations resulting in undue (itid- 
ship to suspects and then it will be open to pro:eetft- 
ing agencies to get investigation made either ur.dei 
S. 137 or under the Criminal Procedure Code at&sar 
sweet will and thus introduce discrimination in pro¬ 
cedure has no force. AIR 1954 S C 545 and (8) 

1955 S C 13, referred to. ILR (1957) Puoj 519 (DB), 

~ S. 141- A (2) — Scope — Meaning of proee£~ 
dings and criminal prosecution — Not mandatory^ 
provision. 


-Ss. 138, 137, 139 to 141A and 237 — 

•l c °Pe — Sections not mutually exclusive. 

S. 137. ILR (1957) Punj 510 (DB). 


Relative 
See Ibid, 


SECTION 139 


Section 141A (2) contemplates that after the officer 
concerned has come to the conclusions that certain 
persons ought to be prosecuted, he shall cause pro¬ 
ceedings to be commenced. It does not state the ki»4 
of proceedings that are to be commenced, but (t fc 
clear that they must be taken to further the officerV 
decision that certain persons should he prosecuted. 


n i ? S< 13S, 110, 141, 141A and 23" 

Kelative scope — Sections not mutuallv exclusive 
ll»d, S. 13,. ILR (1957) Punj 510 (DR). 


The word proceedings in the section is a word o£ 
very wide connotation and it is much wider in import 
than ‘Criminal prosecution’. The words of this 
section thus do not exclude the possibility of the 
officer from taking any proceedings which may be « 
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yiage earlier than the institution of a prosecution. 
Th%e legislature, while using these wide words intended 
to iay down that it was open to the Registrar to start 
^oceedings by laying information to the police or by 
iling a complaint in Court according to the circum¬ 
stances of each particular case. 

The words used in* Ss. 137, 141A (2) and 237 are 
directory and not mandatory and the provisions of 
laese sections are enabling rather than mandatory or 
exclusive. They do not take away the right of the 
notice to investigate into offences. ILR (1957) Punj 
5IG (DB). 

Ss. 141-A, 137 to 141 and 237 — Relative scope 
— Sections not mutually exclusive. See Ihid S. 137. 
UR (1957) Punj 510 (DB). 


SECTION 144 

--& 144 (3)—Requirement of sub-section is man¬ 
datory. (1955) 25 Com Cas 53 : AIR 1955 Assam 8 
19) (Pt A>(Pr 4)(DB). 

—— S. 144 (8)—Casual vacancy. 

A casual vacancy is a temporary vacancy for a 
part of the year. It is not vacancy created by any 
deliberate omission on the part of the Company to 
appoint an auditor in its annual general meeting. 
}1955) 25 Com Cas 53 : AIR 1955 Assam 8 (9) 
fft'B) (Pr 4) (DB). 


SECTION 145 

—-S* 145 (2), (3)— Duties of auditors — Bank audit 
— Omission to verify cash in hand — Use of enig¬ 
matical language in report about bank’s position — 
Certifying balance sheet before receiving confirma¬ 
tion of cash balance — (Chartered Accountants 
Act (1949), Ss. 21, 22). 

The Companies Act in S. 145 (2) says nothing as to 
what the auditor is to do in the course of his audit 
order to form an opinion on the affairs of the 
company except that it is indirectly suggested that he 
must call for information and explanations. In the 
case of a company, the terms are to be found in the 
Articles of Association, but such terms, while they 
may lay down the duties of the auditor more specific¬ 
ally oi even provide an immunity for him in respect 
of. certain matters, cannot exempt him from any 
statutory duty or liability. An auditor has to ascertain 
aud report not merely whether the balance sheet of a 
Joint Stock Company exhibits the true state of the 
company’s affairs as shown in the books of the 
company but also whether the books of the company 
themselves exhibit the true state of the company’s 
affairs. ((1895) 2 Ch 073, Ref.) The auditor must'of 
course examine the books of the company to see what 
they contain, but he must also ask for further infor¬ 
mation and for explanations when such are required. 
T® performing that function, he is required on the 
une hand to employ reasonable skill and care, but on 
*he other hand, he is not required to do more. What 
is reasonable care and skill must depend on the 
circumstances of each case. Where there is nothing 
to excite suspicion, less care and less severity of 
scrutiny may be considered reasonable, whereas 
reasonable care and skill may be regarded as not 
exercised when, in spite of the presence of unusual 
features in the accounts or other prima facie reasons 
for believing that the affairs of the company may not 
he in order the examination is perfunctory and not 


sufficiently detailed. One aspect of the question of 
reasonable care and skill is whether the auditor may 
properly rely on the statements of director-in*charge 
or the managing director. Where the auditor is him¬ 
self deceived, he will not be held to have failed in 
the discharge of his duties. Provided the auditor 
exercises reasonable care and skill, he will be re¬ 
garded as having discharged his duty properly, even 
if his certificate turns out to be inaccurate, either as 
to the true position of the affairs of the company or 
as to the correctness of the balance-sheet in relation 
to the books. The audit of a banking company has 
been called a balance sheet audit, because on account 
of the multitudinous character of the transactions of 
a bank, it is not ordinarily possible to examine every¬ 
one of them. But the existence of the assets must be 
stictly verified, cash in hand by actual counting, cash 
in banks by reference to the pass book or letters of 
confirmation, securities by inspection and uncashed 
cheques by presenting them for being cashed. In the 
case of securities if some of them may be said to be 
in the hands of a third pariy, the auditor has to see 
whether the alleged custodian is a party in whose 
hands the securities might normally be placed under 
the approved commercial practice or in the ordinary 
course of the bank’s business, and if that condition is 
satisfied and the party is also a trustworthy party the 
auditor may accept a certificate from him instead of 
verifying the existence of the securities by actual 
inspection. But verification of the existing assets in 
some satisfactory form is essential. The next duty of 
an auditor is to make a report to the shareholders. 
The Companies Act does not intend that a report may 
be a mere certificate to the effect that the auditor has 
been satisfied as to the particular matters specified in 
S. 145 (2). His dutv is to give information and not 
merely means of information. He must communicate 
facts so that on those facts, the share-holders may 
judge the position for themselve. Vis-a-vis the share¬ 
holders, the auditor holds a position of trust. Whe¬ 
ther or not an auditor conveys all material informa¬ 
tion in his public report or in a report confidentially 
made, his duty is to make a full, careful and 
truthful report, in default of which he must be held 
to have failed in the discharge of his obligations. In 
a bank audit, the cash balance claimed by the 
management must be verified by the auditor. (1890) 2 
Ch 279, Disting. Negligence in respect of carrying 
out the work of audit is one thing, negligence in 
giving full information to the share-holders is 
another. Where the auditor did not inform the share¬ 
holders frankly and directly what the facts were 
which had caused misgivings in his mind, but he 
chose to employ some euphemistic or enigmatical 
language which might or might not be taken by the 
share-holders to be of any significance and which 
conveyed no definite information, a finding of negli- 
ence against the auditor is justified. Where the 

auditor, after feeling the necessity of confirmation of 
cash balance and asking for it, from the branches of 
the bank, hurried to certify the balance-sheet before 
the confirmation was received, the auditor is guilty 
of negligence in performing his duties with the 
requisite skill and diligence. (1955) 25 Com Cas 413: 

60 Cal W N 124 : AIR 1956 Cal 414 (419, 420, 
421, 422, 423) (Pt A) (Prs 13, 14, 15, 10, 17, 18, 20, 

21, 23, 24) (DB). 

-S. 145—(Companies Act, 1 of 1956, S. 227) — 

Duties of auditor — Scope and purpose of audit — 
Chartered Accountants Act (38 of 1949), Ss. 21 and 
22 and Second Schedule—Professional misconduct 
Failure to inquire into circumstances exciting suspi¬ 
cion—Chartered Accountant accepting statement ot 
persons in management and certifying to correc 
ness of balance sheet and Profit and Loss Account 
Effect—Gross negligence-Effect. 


COMPANIES ACT (7 of 1913). S. 145 


The true purpose of an audit is to examine the 
accounts ana records maintained by the company 
whose accounts are under audit with a view to estab¬ 
lish whether the former completely reflected the 
transactions to which they purported to relate. Under 
*S 145 of the Companies Act, 1913 (S. 227 of the Act 
of 1950) the duty of on auditor is to asceitain and 
state the true financial position of the company at the 
time of the audit, by examining the books of the 
company. He does not discharge his duty by doing 
this without inquiry and without taking any trouble 
to see that the books themselves show the company’s 
true position. He must take reasonable care to ascer¬ 
tain that they do so. 

When an auditor finds sufficient material to excite his 
suspicion, the least that he should do is to appraise 
the shareholders in his report of the circumstances 
which surround the matter. When he finds that in a 
particular year, large sums of money due from others 
are consolidated and written off as bad debts, while 
the very same debts were shown in previous years as 
good ones, he is bound to investigate into the cir¬ 
cumstances leading up to the writing-off, to ascertain 
whether there were vouchers for such debts, and if he 
is of opinion that they were valueless he is bound to 
disclose that fact in his report and not merely give a 
clean certificate to .the balance sheet. When he fails 
to do so, he must be held guilty of gross negligence 
in the discharge of his duties. If he accepts state¬ 
ments and assurances without inquiry, he fails in his 
duty, and he is guilty of professional misconduct, 
viz., gross negligence in the discharge of his duties 
under Ss. 21 and 22 of the'Chartered Accountants Act 
of 1949. Cases cited (No. 2), L R (1890) 2 Ch 673, 
(No. 2), L R (1890) 2 Ch 279,Rel.on (1963) ICom LJ 
323 i (1963) 2 Mad L J 42 : (1963) 33 Com Cas 
1153 : ILR (1963) Mad 289 : AIR 1963 Mad 99 (101, 
102. 1031 (Prs 10, 13, 15) (DB). 

-S. 145—Banking companies accounts— Duties of 

auditor. See Chartered Accountants Act (1949;, S. 22. 

A I R 1954 Mad 1080 (DB). 

-S. 145—Duty of auditor—Auditor to verify cash 

in hand. See Chartered Accountants Act (1949), 

6. 22. AIR 1954 Mad 1080 (DB). 


SECTION 151 

-S. 151 -Forfeiture of shares —Forfeiture for non¬ 
payment of calls, if only form of forfeiture—Articles 
of Association permitting other forms of forfeiture 
whether ultra vires. See Ibid, S. 17. AIR 1955 N U C 
(Cal) 645 (DB). 

-S. 151—Companies Act (1956), S. 440 (as amend¬ 
ed by Companies • Act (I960))—Scope — ‘Proceeding’ 
meaning ol — Permission of Company Judge to con¬ 
tinue proceedings started by the Company when 
necessary. See Companies Act (1950), S. 440 (as 
amended by Companies Act (I960)). AIR 1964 
Ker 97. 

SECTION 153 
SYNOPSIS 

(Companies Act (1913), S. 153.) 

1. Scope. 

2. Compromise or arrangement. 

3. Persons entitled to apply for sanction. 
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4. Assent of majority of share-holders or creditors. 

5. Creditors—Meaning of. 

6. Voting by proxy. 

7. Sanction by Court. 

8. Scheme involving reduction of capital. 

9. Schemes for companies in winding up. 

10. Schemes for unregistered companies. 

11. Effect of sanction. 

12. Stay of proceedings. 

13. Appeal. 

1. Scope. 

-S. 153 (2) — Scheme under — Effect of — Money 

suit—Deposit standing to credit of defendant in Bank- 
attached by order under O. 21, R. 45—Scheme framed 
subsequently on Bank’s application — Subsequent 
passing of money-decree — Effect. See Civil P. C. 
(1908), O. 21, R. 46. ILR (1956) 8 Assam 301. 

• -S. 153’— Company Court cannot arrogate to 

itself special powers and jurisdiction conferred by 
Code of Civil Procedure on Civil Court. See Civil 
P. C. (1908), S. 141. A I R 1950 East Punj ill (FB). 

• -S. 153 — Proceedings under not in nature of 

alternative mode of winding up. (Per Kapur J ) 

(Per Kapur J.)—Proceedings under S. 153 are not in 
the nature of an alternative mode of winding up : 
Case law discussed. (1950) 20 Com Cas 68 : I L R 
(1949) East Punj 421: AIR 1950 East Punj 111 (134) 
(Pt G) (Pr 89) (FB). 

• -S. 153 — Id considering the construction of 

S. 153 which is based on English enactment the 
Courts of India are in practice, if not in theory, 
bound by the decisions of English Court of Appeal. 
See Interpretation of Statutes. AIR 1950 East Punj 
111 (FB). 


2. Compromise or arrangement. 

-S. 153—‘Compromise or arrangement’ —Creditors 

accepting lesser amount — It is still a compromise 
under S. 153 — Scheme suggesting lease instead of 
sale with the result that company would continue to 
exist — This fact has no relevancy on the question 
whether or not the propose! scheme can be a com¬ 
promise or an arrangement between company and 
creditors. AIR 1929 P C 250, Rel. on. (1964) 1 Com 
L J 166 : ILR (1964) 2 All 477 : A I R 1964 All 473 
(475) (Pt B) (Pr 6) (DB). 

-S. 153 — 'Arrangement' — What amounts to. See 

Companies Act (1950), S. 391. AIR 1957 T C 51. 


3. Persons entitled to apply for sanction. 

-S. 153 — Shareholders can propose arrangement 

or compromise. 

It is true, a company is not like a joint Hindu 
family which is an association of individuals. It is a 
distinct juristic person, completely separate from its 
members or shareholders but S 153 itself provides 
that the Court may order a meeting of the creditors 
or class of creditors or the members of the company 
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or class of members, as the case may be, to be called, 
held and conducted in such manner as the Court 
directs lor deciding whether a proposed arrangement 
or compromise should be concluded on behalf of the 
company or not. If the members have a right to be 
present in the meeting and decide whether cr not a 
compromise or an arrangement should be accepted, 
they certainly, either collectively or individually, 
have a right to make a proposal. An arrangement or 
a compromise can be proposed even by shareholders 
ILR (1964) 2 All 477 : (1964) 1 Com L J 166 j A I R 
1964 All 473 (475) (Pt A) (Pr 6) (DB). 


Ss. 153 and 246—Rules under S. 246—Madras 
High Court Rules, R 14-Madras High Court Origi¬ 
nal Side Rules, Form No. 2 printed on page 356— 
Inadequate notice to share-holder—Petition disposed 
of—Right of share-holder to agitate matter. 


person to represent it at Creditors’ meeting — Com¬ 
pany cannot be held to be present in person—Objec¬ 
tion on such score can be taken at late stage. 


# A resolution by the directors of a company autho- 
rising a director or some other person to represent 
the company at the creditors' meeting does not make 
him present in person’ in liw for that company at 
the meeting. 1920 W N 274, Dist. The delay on the 
part of the opposing creditors in not taking the 
objection as to the validity of the votes in such a case 
cannot justify the chairman or the Court in disobey¬ 
ing the requirements of S. 153 (2) and refusing to 
entertain the objection at a late stage. Arjun Prasad 
v. Shantilal Shankarlal Shah 11962) 32 Com Cas 
1962 B L J R 466 : (1962) 1 Ker L R 559 : AIR 
19o2 S C 1192 (1194, 1195) (Pt B) (Prs 0, 8, 11). 


Ordinarily the rule *s (hat when a matter is closed 
3 person cannot come subsequently and ask that he 
might be added to it in order to give him an oppor- 
tunity of fighting cmt the proceeding afresh. But if a 
share-holder can be allowed to appear there is no 
bar in principle to allowing him to agitate the matter 
m the Court of first instance. A person who is invited 
to appear and who under the rules is entitled to 
specific clear notice of a particular direction cannot 
be shut out by giving him inadequate notice and then 
telling him that the matter has been disposed of 
1957 Mad W N 98 : (1956) 26 Com Cas 73 : A I R 
19 d 6 Mad 586 (58S, 589) (Pt E) (Prs 11, 13). 

“ S. 153 Permission to convene meeting—Grant 
of. 

Application under S. 153 by official liquidator of a 
company for permission to convene a meeting for 
considering a proposal for reconstruction of company 
Large sum of money belonging to company was 
jj 1 Court and there were no subsisting liabilities — 
Court held was not justified in rejecting such applica¬ 
tion as if it were one for sanctioning scheme — Fact 
that 74 out of 190 members opposed the scheme 
does not necessarily mean that none of them would 
change their views when all aspects of (he question 
are discussed at the meeting — Even if scheme is 
approved by majority it cannot come into force un¬ 
less sanctioned by Court who will have to consider 
all the objec(ions at the time of sanctioning. (1953) 
23 Com Cas 549: AIR 1953 Trav-Co 357 (358) (Pr 2) 


S. 153 (1) — Company being wound up — Right 
to make application. 

The introduction of the words ‘ in the case of a 
company being wound up, of the liquidator” is in¬ 
tended to provide an additional and not an exclusive 
person who could make the application. If a com¬ 
pany, or a member, or a creditor may make the appli¬ 
cation under S. 153 (1) proposing a compromise or 
arrangement in the case of a company which is not 
under liquidation there is no reason why any of 
them should not be competent to make the applica¬ 
tion in the case of a company which is being wound 
up. AIR 1939 Mad 318, Rel. on. 1952 Ker L T 148 : 
I L R (1952) Trav. Co 319 : (1953) 23 Com Cas 161 : 
AIR 1952 Trav.Co 243 (244) (Pt A) (Pi'2) (DB). 

4. Assent of majority of share-holders 

or creditors. 

•-S. 153 (2) — Company — Presence in person — 

Resolution by directors of company authorising 


S. 153 Scheme under—Interference in working: 
by management—Effect. 

Where in the case of a Bank a scheme was sanction- 
ed by the Court and the affairs of the Bank were to 
be managed by the directors appointed by the credi¬ 
tors but the old management continued to interfere 
with the working of the Bank by the directors in an. 
effort to regain Control over the management. 

Held, that these facts alone constituted a sufficient 
ground for ordering the winding up of (he Bank on 
just and equitable grounds and further the fact that 
the approval of the creditors for the scheme of 
arrangement was obtained by presenting a greatly 
over-optimistic and false picture of the Bank’s finan¬ 
cial position was also a ground falling under the 
category. AIR 1955 N U C (Punj) 4983. 

S. 153 Company—Transaction by company not 
ultra vires — Minority of share-holders bound in 
absence of fraud. 

If an act is not ultra vires of the company and it 
is capable of being ratified or being approved of by 
the company it is not open to a minority of share¬ 
holders to object to any transaction unless it is a 
fraud or the majority have abused their powers and 
are depriving the minority of their rights. Case law 
Rel. on. 

A minority can succeed in a suit only if it shows 
that the act proposed is ultra vires or is ore which 
is being carried through by the majority for its own 
benefit or the act is fraudulent. 53 Pun L R 469 : 
(1951) 21 Com Cas 326 : A I R 1951 Punj 79 (86, 87 
(Pt B) (Prs 28, 38). 

— S. 153 — Scheme of amalgamation between two 
banking companies—Validity. 

A scheme according to which Bank B undertakes to 
pay the deposits of Bank A and against this, Bank A 
is to hand over to Bank B its assets is not ultra vires 
of the Banking company A and is not illegal. 

Even if the power to do this is not vested in the 
Directors it is an act which is capable of being rati¬ 
fied and approved and therefore no objection can be 
taken to it. 53 Pun L R 469: (1951) 21 Com Cas 326 : 
AIR 1951 Punj 79 (87) (Pt F) (Pr 38». 

-S. 153 (1) — Tyranny of majority — Change in 

voting power. 

If X persons hold the large majority of shares 
they can easily out-vote the minority whether t e 
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voting power be per share-holder or per share be- liquidator to claim proceeds — Relationship of corn- 

cause, upon the hypothesis they are numerically the pany and trustees. S^e Ibid, S. 185. AIR 1955 S C 

majority share-holders and are the owners of the 441. 
majority of the shares as well. If the tyranny of the 

mijority over a helpless minority was the ground of -S. 153 — Duty of Court while sanctioning 

the liquidation the remedy that the voting power scheme, 
shall be, one vote not per share holder but per share 

would be shadowy and not substantial in such a case. The Court cannot sanction any arrangement or com- 
The arrangement proposed does not afford a remedy promise with the creditors of a company under S. 15T 

for the evil which occasioned the order for winding of the Companies Act, which necessarily involves the 

up. ILR (1952) Trav-Co 319 : (1953)^ 23 Com Cas doing of any act which is ‘ultra vires' the Finance 
161_: 1952 Ker L T 148 : A I R 1952 Irav-Co 243 Corporation, a creditor of the company, being in ex- 

(245) (Pt B) (Pr 4) (DB). cess of its corporate powers as defined in the Indus¬ 

trial Finance Corporation Act. ((1939) 1 Ch 41, Foil.). 

-S. 153 (I)— Application under—Consent of legal ILR (1955) 1 All 563 : (1950) 20 Com Cas 99 : AIR 

representatives. 1950 All 14 (17) (Pt F) (Pr 20). 


The fact that the legal representatives of the peti¬ 
tioner on whose application the order for winding up 
was passed, support the application under S. 153 (1) 
is of no moment at all. The consent of the legal 
representatives of the petitioner for winding up, to 
the arrangement proposed under S. 153 does not affect 
its consideration except as showing the consent of 
another member to the said arrangement, ani it 
cannot be said that the order asked for in such a case 
must be made as a matter of course. ILR (1952) Trav- 
Co 319 : (1953) 23 Com Cas 161 : 1952 Ker L T 148 : 
AIR 1952 Trav-Co 243 (246) (Pt D) (Pr 5) (DB). 

5. Creditors —Meaning of. 

*-S. 153— Creditors. 

I or the purposes of an application for sanctioning 
a scheme of arrangement under S. 153, the creditors 
whose names appear in the books of the company 
should be considered as creditors and their votes 
should be taken into account. Creditors whose names 
do not appear in the books have to show to the 
satisfaction of the Court that they are creditors. 54 
Cal W N 70 : (1950) 20 Com Cas 164 : AIR 1950 
Cal 399 (400) (Pt A) (Pr 11). 


6. Voting by proxy. 

S. 153—Proxy. 

At a meeting of a creditors only creditors are entitl¬ 
ed to be present. Persons who have proxy from credi¬ 
tors hut who are not themselves creditors cannot 
attend the meeting. 54 Cal VV N 70 : (1950) 20 Com 
Cas 164 : AIR 1950 Cal 399 (400) (Pt B) (Pr 12). 

S. 153 (2) —Prox>—What is — Who can vote by 
proxy. See Ibid, S. 79. A IB 1959 Pat 293 (DB). 


7. Sanction by Court. 

•-8. 153 — Scheme of transfer approved by Com¬ 

pany — Clause in scheme authorising its subsequent 
modification — Notice to share-hoiiers given — Sub¬ 
sequent modification in pursuance of the clause in 
scheme — Sanction to modified scheme without notice 
°f modified scheme — Held that scheme in substance 
was one sanctioned after notice under S. 35 (3). See 
Insurance Act (1938), S. 35 (3). AIR 1962 S C 1355. 

® S. 153—Applicability—Scheme framed subject 
to sanction of Court — Sanction not obtained — Sales 
under scheme of shares belonging to company by 
trustees appointed for that purpose—Preference share¬ 
holders to be paid out of sale proceeds — Right of 


-S. 153 — Scheme —‘Sanction of JCourt—Discre¬ 
tion w hen not to be exercised. 

If a power has been given by the share-holders or 
the creditors to the Court to modify the scheme 
passed by them, the Court can exercise that power. 
But that power is to be exercised judiciously and 
not arbitrarily. Thus, the Ccurt will not exercise its 
power if it finds that by modifying the scheme the 
Court will be permitting something which is not 
warranted by the Industrial Finance Corporation Act 
or which is something against the interest of the 
Finance Corporation, which is one of the creditors of 
the company. ILR (1956) 1 All 568 : (1956) 26 Com 
Cas 99 : AIR 1956 All 14 (18) (Pt G) (Pr 23). 

-S. 153 — Scheme — Power of Court to modify. 

The Court cannot modify the scheme as passed by 
the body of unsecured creditors who have expressly 
stated that the scheme passed by them is not to be 
modified bv the Court. (AIR 1929 P C 256 ; 57 M L J 
633 (PC'; AIR 1934 Cal 816; AIR 1937 Cal 401 and 
AIR 1937 Cal 667, Rel. on). ILR (1956) 1 All 568 : 
(1956) 26 Com Cas 99 > AIR 1956 All 14 (IS) (Pt II) 
(Pr 25). 

-S. 153 (2) — Scheme — Sanction of — Procedure 

— Powers and duties of Court—Banking Companies 
Act (1949) (as amended by Act of 1950), S. 45 — 
Effect of modification — Extent of — Substantial 
modification of scheme by Reserve Bank — Jurisdic¬ 
tion of Court to sanction modified scheme — High 
Court Rules — Calcutta High Court Rules (Original 
Side), App. 7, Rr. 40 to 47. 

Under S. 153, Companies Act, the sanction of the 
majority as required by S. 153 (2) is pre-requisite for 
confirmation of the scheme by the Court. The scheme 
of course is not effective and binding on tire share¬ 
holders or creditors unless it is confirmed by the 
Court. 

Rules 40 to 47, App 7 of the Original Side Rules 
framed under the Companies Act provide that the 
petition for confirmation must clearly show the com¬ 
promise or arrangement recite the order for the 
meetings, the result of the meetings and the necessity 
for the compromise or arrangement. All proper mate¬ 
rials mu4 be placed before the Court to show that 
the scheme or arrangement is one which would be 

accepted by an ordinary reasonable and prudent man 
of business. 

The Court does not sanction a scheme merely be¬ 
cause it has been approved by the requisite majority 
The Court does not sit merely to see that the majo¬ 
rity are acting bona fide and thereupon to register 
the decision of the meeting. But, at the same time 
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the Court would be slow to differ from the meeting, 
unless either the class has not been properly con¬ 
sulted or the meeting has not considered the matter 
with a view to the iaterest of the class which ‘it is 

empowered to bind, or some blot is found in the 
scheme. 

Section 153 (2) allows the decision of the majority 
to bind the minority and therefore it is incumbent on 
the Court to see that that decision does not act oppres¬ 
sively on the minority. In sanctioning a scheme the 
'^ourt must see that it is a reasonable scheme and it is 
a practicable scheme. 

In the case of Banking Companies, S. 45 of the 
Banking Companies Act, 1949, as amended in 1950 
imposes a further condition in respect of schemes 
which relate to the Banks. By reason of this section 
the Court has been deprived of its jurisdiction to con¬ 
firm a scheme of arrangement or compromise even 
though it has been sanctioned by the requisite majo¬ 
rity under S. 153 (2) of the Companies Act but has 
not been certified by the Reserve Bank, This certificate 
has first to be obtained beiore a scheme can be pre¬ 
sented to the Court for its approval. But the Reserve 
Eank has a very limited power in the matter of granting 
the certificate The certificate is limited to the Reserve 
Bank certifying that the scheme is not detrimental 
to the interests of the depositors of the company. No 
power is given to the Reserve Bank to modify a 
scheme which has been sanctioned under S. 153 (2) 
of the Companies Act. If in any particular case the 
Reserve Bank does modify such a scheme it is tanta¬ 
mount to refusal to grant a certificate. 

If a scheme has been sanctioned under S. 153 (2) 
of the Indian Companies Act and that scheme has 
not been certified as it is, but has been modified by 
the Reserve Bank and that modified scheme is pre¬ 
sented to the Court for confirmation, without being 
sanctioned as required under S. 153 (2), the Court is 
not entitled to confirm it, because the Court has no 
jurisdiction to grant sanction to such a scheme. Of 
course if the changes made by the Reserve Bank are 
nominal only, then these observations will not apply. 
In other words, the changes made by the Reserve 
Bank which deprive the Court of its jurisdiction 
must be substantial changes. 

Held on consideration of the scheme that it was 
cot practicable at all and as such it could not be 
sanctioned. 55 Cal W N 206 j( 1951)21 Com Cas 315: 
AIR 1952 Cal 133 (134, 135, 136) (Pt A) (Prs 4, 5, 6, 
8, 9, 11, 12, 23) (DB). 

-S. 153 — Creditors’ meeting — Resolution that 

company be reconstituted without any liability im¬ 
posed on members — If can be given effect to — 
Power of Court — (Companies Act (1956), S. 391)* 
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its members or any class of its members, the proce¬ 
dure laid down in S. 153 should be followed. Neither 
the directors of a company, nor the share-holders by 
merely comiDg to Court and saying that they consent 
to a particular order can by-pass the requirements of 
S. 153. 1957 Mad W N 98 : (1956) 26 Com Cas 73 : 
AIR 1956 Mad 586 (588, 589) (Pt D) (Pr 11). 

S. 153 — Scheme of arrangement — The scheme 
of arrangement was that first mortgage debentures 
secured on the assets of the company should be 
issued to all the creditors to the extent of their dues, 
the debentures to carry interest at six per cent tax free 
from the date of issue; that the company should pay 
the debenture holders every year commencing from 
the third year of the working of the factory at the 
rate of 20 per cent of the debenture amounts and the 
interest due on the entire debentures and that the 
company should have the option to repay the deben¬ 
tures even earlier. It was held that the proposed 
scheme was neither reasonable nor beneficial to the 
company and hence could not be approved by the 
Court. AIR 1955 N U C (Mad) 3208 (DB). 

-S. 153 (2) — Sanction of Court — Essentials — 

Duty of Court-(Companies Act (1956), S. 391 (2)). 

The sanction of the Court, which is a sine qua non 
for the compromise or arrangement being binding on 
all the parties concerned, is dependant on the fact 
that at least on the very face of it the report does not 
suffer from any Don. compliance of the rule of law as 
laid down in S. 153 of the Companies Act, 1913. One 
of the essential conditions to give jurisdiction to the 
Court to accord its sanction to a scheme is that it 
should have been passed by a majority as required 
under S. 153 (2) and that the proxies filed at the 
meeting were valid in law. An objection on the 
ground of absence of signature on the copy of the 
resolution produced by the person representing a 
creditor company in support of his authority is too 
belated and cannot be taken into consideration when 
raised for the first time at the final hearing of the 
matter. ((1891) 1 Ch 213 and (1893) 3 Ch 385 and 
(1934) 1 Ch 635, Rel. on). (1959) 29 Com Cas 552 i 
AIR 1959 Pat 293 (297) (Pt AJ (Prs 6, 8) (DB). 

-S. 153—Scope—S. 38 of the Banking Companies 

Act (1949) does not touch the powers of the Court to 
sanction a scheme of arrangement between a banking 
Company and its creditors or any class of them or 
between such company and its members or any class 
of them if that scheme of arrangement or compro¬ 
mise is covered by the provisions of S. 153 of the 
Companies Act. 22 Com Cas 157 : AIR 1952 Punj 158 
(Pr 6). 


Where the purport of the resolutions passed in a 
meeting allowed to be held by the Court under S. 153 
is that the reconstitution of the company to be effected 
should be without any liability whatsoever to the 
members, such a resolution cannot, under the law, 
be given effect to. It is impossible to reconstruct the 
company in the manner in which the resolutions of 
the members demand. All that the Court can in such a 
ca*e do is to withhold its approval if such a recon¬ 
stitution is not possible under the law. It cannot say 
that there shall be a reconstitution with such liabi¬ 
lity on the members as the la w might impose. 1957 
Ker L J 970 : 1957 Ker L T 1294 : (1958) 28 Com 
Cas 146 : AIR 1958 Ker 314 (315) (Pt A) (Prs 3, 4) 
<DB). 

-S* 153-Non-compliance—Effect. 

Where it is intended to alter the Articles of Asso¬ 
ciation by any compromise between the company and 


-—S 153—There cannot be provisional sanction or 
partial sanction or sanction with condition. (Per 
Kapur J.) 

(Per Kapur J.)—In S. 153 (2) all that is provided is 
that the scheme, if sanctioned, shall be binding as 
provided in that clause. It clearly allows the sanc¬ 
tioning or not sanctioning a scheme. Besides these 
two alternatives no other alternative is available. 
There cannot be a provisional sanction or a parba 
sanction or sanction with a condition : (1893) 3 Cn. 
385, Disting. (1950) 20 Com Cas 68 : ILR (1949) East 
Punj 421 : AIR 1950 East Punj 111 (133) (Pt F) 
(Pr 48) (DB). 


—S. 153 (1)—First application—Order to be made. 

On the first application, it cannot be said 

ler asked for has to be made as a matter ot course 
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though usually it is done. The reason is that usually 
an arrangement proposed would, prima facie bo such 
as to justify such an order. Where contrary is the 
case the order cannot be made. ILR (1952) T C 319 : 
(1953) 23 Com Cas 161 j 1952 Ker L T 148 : AIR 
1952 Trav-Co 243 (246) (Pt C) (Pr 5) (DB). 


intended for giving directions for the enforcement of 
a scheme of arrangement under S. 153 : 1940 A C 
1014, Rel.;on.; AIR 1939 Mad 31\ Dissent. Sm. Bhag- 
wanti v. New Bank of India, (1950) 20 Com Cas 68 : 
ILR (1949) East Funj 421 : AIR 1950 East Punj 111 
(130, 131) (Pt E) (Prs 60, 63, 68) (FB). 


8. Scheme involving reduction of capital. 

-S. 153—Scheme—Sanction of. 

A scheme which involves reduction of capital must 
be carried out in accordance with the statutory pro¬ 
visions relating to reduction. 55 Cal W N 206 ; 
1951-21 Com Cas 315: AIR 1952 Cal 133 (136) 
(Pt B) (Pr 22) (DB). 


11. Effect of sanction. 

-S. 153—Scope—Moratorium order — Customer of 

Ixink assigning his deposit on maturity to another 
customer—Duty of Bank to adjust against amount due 
to Bank from assignee after lapse of moratorium 
order — Subsequent order under S. 153 Effect and 
validity of. See Banking Companies Act (1949), S. 37. 
(1961) 31 Com Cas 91 : AIR 1960 Assam 191 (195, 
196, 197, 198, 201) (Pt B) (Prs 12, 15, 19,27) (DB). 


-Ss. 153, 55 and 81 — Scheme for compromise 

under S. 153 involving reduction of share capital 
Notice of meetings of share-holders to consider 
such scheme — Length of notice — (Companies Act 
(1956), Ss. 189 and 391;. 

The special formalities required for a resolution 
with respect to reduction of share capital under 
S.55 cannot be overridden by any direction of the 
Court given under S. 153. It is manifest that S. 153 
and S. 55 deal with two separate classes of special 
matters, and as a matter of construction both these 
special provisions are equally important and neither 
of the special provisions can be nullified or overrid¬ 
den by each other. It lollows, therefore, that if there 
is a scheme or a proposed compromise which 
involves a dealing with reduction of share capital, the 
formalities prescribed not only by S. 153 but also by 
S. 55 have got to be complied with. (1918 WN 323, Bel. 
on.) Reading Ss. 81 (2) and 55 together, it is manifest 
that a resolution which involves a reduction of share 
capital can only be considered at a meeting of which 
not less than 21 days’ notice-’has been duly given. Where 
there has been a violation of S. 81 with regard to the 
period of notice the meetings held for considering 
the modification of the scheme must be held to be 
illegal and invalid. ((1875) 1 A C 39, Rel on.) 27 
Com Cas 6 : ILR 35 Pat 167 i 1956 B L J R 126 : 
AIR 1956 Pat 364 (365, 366) (Pt A) (Prs 3, 4). 


9. Schemes for companies in winding up. 

--Ss. 153, 1G2 and 174—Application under S. 153— 

Company need not call meeting — Winding up appli¬ 
cation— S. 174 and S. 153 (L# should be applied — 
Evidence of wishes of creditors and contributories 
should be produced—In absence of this, Court is not 
justified in ordering winding up. AIR 1955 N UC 
(Raj) 4680 (DB). 


10. Schemes for unregistered companies. 

• -S. 153—‘Liable to be wound up' —Meaning of 

Lx press ion not to mean can be wound up—Scheme 
under S. 153 can be proposed in respect of company 
liable to be wound up under S. 162 —S. 216 —Not 
applicable to scheme under S. 153. 

The expression “liable to be wound up” used in 
S. 153 (6) cannot be regarded as synonymous with the 
expression “can be wound up” under the Act. A 
scheme of arrangement under S. 153 can be propose! 
only with respect to a company when it is ‘liable to 
be wound up” under S. 182 of the Act. Section 218 
renders inapplicable to unregistered companies the 
whole of the Act except Bart V. S. 218 was not 


-S. 153-Cancellation of scheme—Procedure pro¬ 
vided by S. 153 has to be gone into-Failure of Com¬ 
pany to make payments under scheme as they fall due 
does not entitle creditor to demand cancellation— 
Rights under scheme can be enforced by suitable pro¬ 
cesses — Cancellation is not permitted Ss. 47 and 
151, C. P. Code, do not apply. AIR 1955 NUC 
(Assam) 3642. 

-S. 153-Scheme—Operation of —Payment earlier 

than prescribed dates-No waiver. 

After the scheme is sanctioned, if the judgment- 
debtor wishes to pay earlier than the prescribed dates, 
lie is rot prevented from doing so. Such payments 
cannot be regarded as a waiver of privileges granted 
in the scheme. ILR (1952) 4 Assam 189 : (1953) 23 
Com Cas 243 : AIR 1953 Assam 107 (108) (Pt C) 
(Pr S) (DB). 


-Ss. 153 and 153-A — (Companies Act (1956), 

Ss. 391 and 394)—Setpe—Vesting orders-Object of 
— Transfer if takes place by operation of law — 
(Transfer of Property Act (1882), S. 6 (e).) 

A vesting order, as contemplated by Ss. 153 and 
153-A of Act, is made in order to facilitate the amal¬ 
gamation or in other words, in aid of amalgamation 
of the scheme of arrangement; but the actual transfer 
is effected by the act of parties, that is, by the trans¬ 
feror company to the transferee company. The Court 
merely accords its sanction to the arrangement entered 
into between the transferor company and the trans¬ 
feree company. The vesting order does not do away 
with the necessity of the formalities of execution of 
instruments or conveyances or other formalities 
which are necessary for effectually vesting the pro¬ 
perty or rights of the transferor company in the 
transferee company. It cannot be said that because 
the transfer of a right of suit was-effected by a vest¬ 
ing order under S. 153-A it is a transfer by operation 
of law and not a transfer inter vivos and, hence, S. 8 
(e) of the T. P. Act would have no application. (’57) 

100 Cal L J 70. 

-Ss. 153 and 155—Winding up—Scheme. 

Where the applicant who had a Savings Bank 
Account in a Pakistan branch of a Calcutta Bank, in 
respect of which the Calcutta High Court had sanc¬ 
tioned a scheme, but the Dacca High Court refusing to 
recognise the scheme had made a winding up order in 
respect of the branch, applied to the Calcutta High 
Court for getting the benefit of the scheme. 

Held, that the applicant must participate in the 
winding up proceedings of the Dacca High Court 
and could not get the benefit of the scheme sanction- 


/ 



764 


ed by the Calcutta High Court. (1933) 23 Com 

Cas 213 : oT CWN 526 : AIR 1954 Cal 45 (47) 
(Pr 12). 


COMPANIES ACT (7 of 1913), S. 153, Note 11 


S. 153 — Scope — Receipt of instalment under 
scheme sanctioned under S. 153 — Petition under 
S. 162 — Maintainability. See Jbid, S. 162 (v). AIR 
1955 NUC (Punj) 4983. 


S. Id 3 Scheme not of the kind mentioned in 


- w ^ — - V III U ill 

^•l^-AorS 153-B sanctioned by Court otherwise 
than in the course of winding up—Court sanctioning 
scheme has no jurisdiction to entertain application 
for enforcing scheme or 


adjudicate upon rights of 
out of scheme — Parties 
regular suit. 


- A. *-• - 

modifying scheme or to 
parties arising under or 
to assert their right in 


12. Stay of proceedings. 

-S. 153 — Stay order—Sanction of scheme—Effect. 

The order staying commencement and continuation 
ol all suits and proceedings until final disposal of the 
petition for scheme -under S. 153 continues to be in 
force, w'hen the final order sanctioning the scheme is 
passed. It is vacated only if the scheme is refused. 
On the scheme being sanctioned it is not necessary to 
pass a formal order making the rule of stay absolute. 

Such a stay order affects both secured and unsecur¬ 
ed creditors of the judgment-debtor company. ILR 
(1952) 4 Assam. 189 : (1953) 23 Com Cas 243 : A I R 
1953 Assam 107 (108) (Pt A) (Prs 5, 7) (DB). 


13. Appeal. 


(1) When a scheme is sanctioned by the winding up 
Court in the course of winding up, the Court may 
stay the winding up except for the purpose of giving 
effect to the scheme. In such a case the Court may 
exercise the powers of the winding upCourt in matters 
arising under or out of the scheme as matters arising 
in winding up. 

(2) W hen a scheme is of the kind mentioned in 
S. 153A or 3. 153B and is sanctioned even otherwise 
than in the course -of winding up, even then the 
Court may by the order sanctioning the scheme or by 
any subsequent order make provision for all or any 
of the matters mentioned in the several clauses of 
sub-s. (1) of S. 153A or in S. 153B. 

(3) Where a scheme w'hich is not of the kind men¬ 
tioned in S. 153A or S. 153B is sanctioned otherwise 
than in the course of winding up, the Couit sanction¬ 
ing the scheme has no further seisin on the scheme 
and has no jurisdiction or power as the company 
Court to entertain any application for enforcing the 
scheme, or modifying the scheme or to adjudicate 
upon the rights of parties arising under or out of the 
scheme and parties claiming under the scheme or 
dehors the scheme must assert their rights in regular 
suits or other proceedings as may be permissible in 
law. 

(4) Neither the Company, nor the creditors nor the 
members can, by a provision in the scheme which 
is within cl. (3) above, confer jurisdiction on the East 
Punjab High Court w hich the East Punjab High Court 
does not either under the East Punjab High Court 
Order read with the Letters Patent of the Lahore 
High Court or under the Companies Act or otherwise 
possess. 


®-S. 153 (7)—Court authorised to hear appeals— 

Order of company Judge —Appeal lies to High Court 
and not to Supreme Court. 

The ‘Court’ mentionel in S. 153 (7) cannot but 
mean the Court exercising original jurisdiction. When 
the Company Judge exercises the jurisdiction he does 
it under the provisions of S. 3. The authority autho¬ 
rised to hear appeals from appealable decisions of a 
Single Judge of the Patna High Court when exercis¬ 
ing original jurisdiction lie to the High Court and 
not to the Supreme Court. Arjun Prassacf v. Shantilal 
Shankarlal Shah, (1963) 2 S C J 25 : 1962 Supp (2) 
SCR 402 : (1962) 32 Com Cas 149 : 1962 BLJR 466 i 
(1962) 1 Ker L R 559 : AIR 1962 S C 1192 (1194) 
(Pt A) (Pr 5). 

-S. 153—Appeal—Decree obtained before scheme 

— Execution after scheme — Objection overruled— 
Order is appealable. 

W 7 here a decree which has been passed before the 
sanction of the scheme was sought to be executed the 
company took objection on the ground that the decree 
has been superseded by the scheme and the objection 
was overruled. 

Held, that the order was appealable under S. 47, 
C. P. Code. AIR 1937 Cal 211, Foil. ILR (1952) 4 
Assam 189 : (1953) 23 Com Cas 243 : A I R 1953 
Assam 107 (108) (Pt B) (Pr 6) (DB). 

-S. 153 (2) —Order sanctioning compromise under 

—If “judgment”. See Letters Patent (Pat) (1916), Cl. 10. 
AIR 1959 Pat 293 (DB). 

SECTION 153-A 


(5) Nor can the Court byisanctioning a scheme 
which comes within cl. (3) above including a clause 
reserving power to the Court to entertain applications 
subsequent to the sanction arrogate to itself powers 
and jurisdictions which it does not either under the 
East Puniib High Court Order read with the Letters 
Patent of the Lahore High Court or the Companies 
Act or otherwise possess. 

Hence, where a scheme sanctioned by the Court 
comes under cl. (3) above, the High Court has no juris¬ 
diction -to entertain applications, by creditors of a 
bank working under the scheme for payment of 
instalments that have fallen due under the scheme 
but not paid or for adjudicating upon their claim to 
priority as preferential creditors or for like reliefs. 
Case law discussed. Sm. Bhogwanti v. New' Bank 
of India, (1950) 20 Com Cas 68 : ILR (1949) E P 

421: A I R 1950 East Punj 111 (120) (Pt C) (Pr 13) 
(FB). 


-S. 153-A (as amended by Act XXII of 1936) — 

Amalgamation of two or more companies—Effect- 
Difference between reconstruction and amalgama¬ 
tion—On facts, held there was no amalgamation^or 
two companies concerned - Companies Act (1956) 

S. 394. 

Under a scheme of amalgamation one Company in 
effect absoibs the other. The word ‘amalgamation 
has no definite legal meaning. It contemplates a 
state of things under which the two companies are so 
joined as to form a third entity, or one company is 
absorbed into and blended with another company. 
Amalgamation does not involve the formation or a 
new company to carry on the business of the oJ 
company. The difference between reconstruction an 
amalgamation is that in the latter is involved 
blending of two concerns one with the ot | 1 Tf’,? :) 1 U p h n p 
merely the continuance of one concern, (lyoo) 1 u 

507, Rel. on. 


COMPANIES ACT (7 of 1913), S. 153-A 


Held, on facts, that the arrangement entered into 
between the two companies concerned did not amount 
to amalgamation of the companies so as to make the 
liabilities of D2 Company that of D1 Company which 
took over D2 Compary as its department. (19G3) 2 
Comp L J 61 : (1963) 2 Andh W R 112. 

-S. 153-A (*2) — Scheme of amalgamation — pro¬ 
perty of A company transferred to C Company — 
Suit by A company pending—Application by C com¬ 
pany for substitution — If allowable — (C P. Code 
^ 1908), O 22, R. in) - (T. p. Act (1S82), S. 6 (e) )- 
(Companies Act (1956), S. 394 (2) ). 

The Court sanctioned a scheme of amalgamation of 
A company and B company with C company. The 
Judge also ordered that (a) the whole of the under¬ 
taking and property and all the assets and liabilities 
of A and B companies as mentioned in the Scheme of 
Amalgamation be transferred to and do vest in C 
company; (b) that suit or othtr legal proceedings, if 
pending in any Court by or against A and B com¬ 
panies be continued by or against C company; (c) 
that A and B companies do stand dissolved without 
being wound up. This order w,s made under 

a ^ 1 l ei( with S. 15-3 of the Indian Companies 
Act, 1913. Thereafter C compaty applied tor an 
order that its name be brought on 'record as plaintiff 
in the suit instituted by A companv against the defen¬ 
dant company in place and stead of A company on 

he strength of the above order. While dismissing 
the application, it was held that all that was pur¬ 
ported to be transferred to the applicant was the right 
to sue for damages for breach of contract and no¬ 
thing else and that the transfer could not take effect 
in view of S. 6 (e) of the Transfer of Property Act. 
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power to the Court to transfer, by a vesting order, 
a mere right to sue such as a right to sue for damages 

upon a breach of contract of carriage. (1957) 100 
Cal L J 70. 

Ss. 153-A and 153-B — Merger of Companies — 
Powers of Union Legislature. See Constitution of 
India, Art. 31 (2). AIR 1953 Cal 695. 

S. 153-A—Bank working under scheme—Payee 
or holder of demand draft issued by Bank on its 
branch—Position and rights of — If creates trust or 
agency —(Companies Act (1956), S. 394). 

A payee or holder of a demand draft on another 
branch of the Bank issuing the draft is to be regarded 
as an ordinary creditor for the purposes of the scheme 
under which the bank is workirg, unless he can 
show that tiie bank had received the money in trust. 
The object of a person in purchasing a draft on ano¬ 
ther branch of the Bank may be to remit the money 
to himself, but that is only a unilateral actor inten¬ 
tion of the person himself and is not sufficient to 
create a trust or the relationship of principal and 
agent. A special agreement to create a trustor an 
agency must be specifically alleged and proved 
(AIR 195 3 Punj 194 and 54 Cal W N 744, Rel. on. 
(1962) 32 Com Cas 110 : 62 Punj L R 51 : AIR I960 
Punj 2S1 (281, 282) (Prs 1, 3, 4) (DB). 

SECTION 153-B 

S. 1-53-B — Merger of Companies — Powers of 
Union legislature. See Constitution of India, \rt 
31(2). AIR 1953 Cal 695. ‘ * 


_ Held (1) that the transfer being by an order of 

n com P et f Ijt Jurisdiction, S. 6 (e) of the Trans 

o S o P M, Per f y .9 C d' ad 9° application having regard 
to i>. _ (u) of the Transfer of Property Act-(2) that 

independent v of O. XXII, R. 10 of the Code of Civil 

1 1 (7", i, TTU th< L 0rder 0 the Court. r e a d with S. 153-A 

nlied.f L he ? Jmpa ! ,ies Act - entitled the ap 

? ' , ' continue tne suit; (3) that an accrued right 

o sue icr damages was not a right which by its very 

ri ,0‘ L 'W, II | Capl J e r°f keing transferred. Such a 
g t might he transferred with property to which 

U 7Vl‘<in| d i n r J l'V‘i-° Ut infrin « in « any rule of law. 

lUr l V-f* - 015 : <1959) 29 Com Cas 337, AIR 
<DH, !353 ’ 3Sl - 333) (Pt A) (Prs 6, 7.19) 

(wS. S?394 (4) )7 ‘ Pr0pert> " ~ (Companies Act 


-Ss. 153-11 and 20S-C (3) - Difference in Ian- 

f ?1,7 (Companies Act (1956), S. 395 and 
s. 494 (3)). 

Section loo-B deats vvith a case of a transfer of 
shares of a company which is a going concern and 
which has not been wound up or directed to be 
wound up; whereas S. 20S-C deals with a case where 
the company is proposed to be, or is in the course 
of being wound up altogether voluntarily and it is 
in the case of such winding up that (he whole or 

part of the business or the property of the companv 
is proposed to be transferred or sold to another com¬ 
pany. In the case of company which is not being 
wound up it is appropriate to speak of the shares :as 
being acquired the price being the price of the shares 
at the market-value out when the company is being 
wound up there can bjno question of sale or acquisi¬ 
tion of shares as such. Hence the use of the word 


Ti, fA r, r i r * tion ol shares as such. Hence the use of the word 

•S withirfthewi > l 0r fi da , nnt ' e f fur breach of contract ‘interest’ in 5. 208-C. 72 Mad L W 609 , ILR (1950) 
4) ' r nnnu d A U r - 111 ,°, f property’ in 5. 153-A -Mad W9 : (I960) 1 Mad I. j 199: (1900) 30 Com Ca 

lx (1900) I Ca ( .7 • MOVO Of) rv ~ — Tin . A rn 1 n/M //- v ^ as 


'4) r V Q n \ r is , Rroperty* in S. 153-A 

vi ««, 

-^ 5jjj- 

• l.> > ( Transfer of Property Act (1SS2', S. 6) 

Section 153-A of the Indira Companies Act con 
schearnU'arran on tha Court sanctioning a 
of Ac.‘ Th/uord ■ZZZ"T°, n "7^ S - )3i 

a • 1 " ru property also has been givm, 

I d 7 V' lder the section so as to i," 

hil l tha til? leePl H e ; cr !P tion - iiut - it cannot be 

153-A intenld that the d>urT a bv n a 8 S V 53 a f’ d 

made under the provisions of S. 153% coiVd tra^^ 
cuve a restricted interpretation so as not to give 


3^0 : AIR 1900 Mad 43(47, 4S, 49) (Pt C) (Pr 10) 
(UlS) * 

S. 153-B - Validity. See Constitution of India 
Art. 19(1) (f). AIR 1957 Mad 341. 

~~1 53-B - Duty of Cou. t — (Companies Act (1956), 

Section 1-5 LB gives the transferee company a right 
|o acquire the shares held by the dissenting niem- 
oers ot the transferor company unless the Court other- 
w-ise orders. A Court cannot take away the right 
u inch the law confers on a person without good and 
adequate cause. What will be good and adequate 
cause the statute does not say, and, this probably for 

the reason that it is impossible to visualise and pro¬ 
vide for every possible contingency. Obviously 
however, certain circumstances are relevant. Where 
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COMPANIES ACT (7 of 1913), S. 153-B 


on examining an arrangement the Court feels that it 
is a wicked thing to do, it will naturally deny to the 
transferee the right to claims under this section. So 
too if the transaction appears to the Court to be 
manifestly oppressive or unjust or unconscionable. 
Similarly also where the Court is satisfied that the 
sanction of the majority has been obtained by fraud, 
deception or other improper means. ((1933) 150 L T 
374 and MR 1943 Bom 3S5, Rel. on.) 70 Mad L W 
157 : (1957) 27 Com Cas 175 : ILR (1947) Mad 614 • 
AIR 1957 Mad 341 (345) (Pt B) (Pr 15). 

-S. 153-B — Interest of Public — (Companies Act 

(1956), S. 395). 

Section 153-B does not require that the transaction 
should be in the interest of the public; it is sufficient 
if the prescribed m> jority of share-holders agree. It 
is for the members concerned to decide what is for 
their benefit and not for the Court to substitute its 
discretion on what would be advantageous to ihem. 
70 Mad L W 157 : (1957) 27 Com Cas 175 MLR 
(1957) Mad 614 : A I R 1957 Mad 341 (347) (Pt D) 
(Pr 24). 


and will not interfere with the management of a com. 
pany by its directors, so long as they are acting with¬ 
in the power conferred on them under the articles of 
association. But this rule can by its very nature apply 

n y ,' V ,P (: . le company as a running concern is 
sought to be interfered with. In that situation, there 
is no scope for the rule that the Court should not 
interfere m matters of internal management. The 
words just and equitable” in Section 162 (vi)are 
not to be oonstrued ejusdem generis. Whether mis¬ 
management of directors is a ground for a winding 
up order under Section 102 (vi) is a question to be 
decided on the facts of each case. (1924) A C 783. 
followed. (1950) 20 Comp Cas 55, affirmed. Bajah- 
mundry Electric Supply Corporation, Ltd. v. Nage- 

9i» ara io?c A <1 ?u 6 r 26 Comp Cas 91 : (1956) SCI 
218 : 1956 Andh L T 279 : 1956 S C A 300 i (19551 

fSCBlOM. (1956) 1 MLJ (SC) 95 : AIR 1956 SC 
213 (21o, 216) (Pts A, C) (Prs 5, 8). 

. ? s , 153-C (8) and 202—Appeal — Order appoint- 

c n ^ te A Im J ec .? iver ~ Appeal—(C. P. Code (1908), 

?in?^nP‘in?’ 43,R. 11) — (Letters Patent 

(All), LI. 10). 


-S. 153-B — Scheme involving transfer of shares— 

Application by dissenting share-holder — Power of 
Court — Offer when to be considered fair and pro¬ 
per-Burden of proof. See Companies Act (1950), 
S. 395. AIR 1957 Mad 225. 

SECTION 153-C 

•-Ss. 153-C and 162 (vi)—Management —Petition 

by share-holder- Convent of more than one-tenth of 
total number of members — Withdrawal of consent 

after presentation of petition—Effect-Appointment 

of administrators—Whether interference with inter¬ 
nal management—Winding up—Grounds for wind¬ 
ing up—(Companies Act (I of 1956), Ss. 397, 398 
and 433 (f)). 

Where the number of members of a company who 
give their consent to the filing of an application for 
relief against mismanagement in a company (i. e.) 
more than 1/10 of total number of members, satisfies 
the condition laid down in Section 103-C (3) (a) (i) of 
the Companies Act, the petition does not cease to be 
maintainable merely because some members withdraw 
their consent after its presentation and thereafter the 
condition laid down in that section is not satisfied. 
The validity of a petition must be judged on the facts 
as they were at the time of its presentation, and a 
petition which was validly presented cannot, in the 
absence of a provision to that effect in the statute, 
cease to be maintainable by reason of events subse¬ 
quent to its presentation. Where the facts proved do 
not make out a case for winding up under Section 
162, no order can be passed under Section 153-C. 
Where the vice chairman of the Board of Directors of 
a company grossly mismanaged the affairs of the com¬ 
pany and had drawn considerable amounts for his 
personal purposes, arrears due to the Government for 
supply of electric energy v as about Rs. 3 lakhs, large 
collections had to be made, the machinery was in a 
state of disrepair, and the share-holders outside the 
group of the chairman were apathetic and powerless 
to set the matters right : Held, that the High Court 
had power to direct the w inding up of the company 
under Section 162 (vi) of the Indian Companies Act, 
1913, and was justified in passing an order appointing 
administrators under Section 153-C, as circumstances 
exist and the conditions are satisfied on which the 
winding up order can be made under S. 162. 

Courts will not, in general, intervene at the instance 
of share holders in matters of internal administration, 


An order passed by a single Judge of a High Court 
appointing an interim receiver under S. 153-C (8), 
Companies Act, read with O. 40, R. 1, C. P. Code 
pending the final disposal of an application under 
5. 153-C is not open to appeal under S. 202, Com¬ 
panies Act. Since the relief under S. 153-C is an 
alternative relief in place of the winding up of the 

company, it cannnt be said that the order is made in 
the matter of winding up of company so as to come 
within the purview of S. 202. 

Though such an order is appealable under S. 104 
read with O. 43, R. 1, C. P. Code, the provisions of 
which are applicable to High Courts it does not mean 
that they give any right to an appeal from an order 
by a Judge or Judges of that Court to a large number 
of Judges of the same Court independently of the 
Letters Patent of the Court. Hence such order would 
not be appealable unless it is a judgment within the 
meaning of clause 10, Letters Patent (All). AIR 1921 
PC 80 ; 9 Cal 482 (PC); 20 Cal 301, Rel. on. 

Such an order is not a judgment within the meaning 
of Clause, Letters Patent (All) and as such is not 
appealable. A I R 1953 All 647 (648, 649, 650, 652) 
(Pt A) (Prs 6, 8, 9, 11, 22) (DB). 

-S. 153-C (3) (as amended by Act LII of 1951) — 

Construction—‘Consent in writing', meaningof. 

The expression “consent in writing” in S. 153-C (3), 
Companies Act, obviously implies that the writing 
itself should indicate that the persons who have 
affixed their signatures have applied their minds to 
the question before them and have given their consent 
to certain action being taken. If a petitioner obtains 
another share-holder’s signature on a blank piece of 
paper and wishes to supplement it by an affidavit or 
an oral sworn statement of himself or his agent, the 
signature on the blank paper does not become consent 
in waiting. 

The law' requires that the consent should be in 
waiting,-i. e., in the form of a document. Therefore, 
the document itself should prove that the consent has 
been given. No evidence, either by way of affidavit 
or of oral sw r orn statement in Court can be given 
under S. 91, Evidence Act, to prove that such COI ? sen 
was given. (1953) 23 Com Cas 100 : 1952 An J 
749 : ILR (1954) 1 All 131 : AIR 1953 All 326 (32b, 

327) (Pt A) (Prs 6, 8). 

-S. 153-C (3) (as amended by Act LII of 1951) — 

Scope—‘Consent in writing’—When to be obtai e 


COMPANIES ACT (7 of 1913), S. 153-C 
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Under S. 153-C the obtaining of the consent is a 
condition precedent to the making of the petition and 
must have been obtained prior to the presentation of 
the application. A consent given subsequent to the 
filing of the petition is invalid. 1952 All L J 749: 
(1953) 23 Com C as 100 : II R (1954) 1 All 131 : AIR 
1953 All 326 (327) (Ft B) (Pr 10). 

-S. 153-C—Scope of S. 153-C—Alternative remedy 

—Conditions for exercise of power—Extent of power 
—(Companies Act (I of 1956), Ss. 397 and 398). 

Section 153-C is intended to confer alternative 
power on a Court to make suitable orders without 
winding up the company in a case where the facts 
justify the making of a winding up order but where 
the making of it would unfairly and materially pre¬ 
judice the-interests of the company or any part of its 
members. This power will be exercised on an appli¬ 
cation filed by a member of the company with the 
consent of the requisite number of share-holders, 
alleging that the affairs of the company are being 
conducted in a manner oppressive to some part ot the 
members. The Court may also exercise this power on 
an applicition made by the Central Government. The 
power under this section is very comprehensive. If 
the conditions laid down are satisfied, die Court can 
exercise this pow'er by making suitable orders to put 
an end to the matters complained of. What are suit 
able orders would depend upon the circumstances of 
each case. 1956 Andhra L T 207: (1956) 26 Com Cas 
55 i 1956 Andhra W R 123. 

-S. 153-C — Internal management of company — 

Power of Court to interfere under S- 153 C — (Com¬ 
panies Act (I of 1956), Ss. 397 and 398). 

So long as a company is not wound up, a Court 
will not interfere with the internal management of 
that company. But this is true before the Court is 
called upon to interfere in exercise of its powers 
under S. 153 C of the Act. The power conferred 
under that section is exercised in cases where the 
company can be wound up. Instead of resorting to 
the drastic remedy of winding up, the Court, without 
liquidating the company, is given very wdde powers 
to pass all orders necessary for putting an end to the 
mismanagement. Its powder is only conditioned by the 
provisions of S. 153-C and can be exercised to bring 
to an end matters complained of. 1956 Andhra LT 
207 : (1956) 26 Com Cas 55 : 1956 Andhra W R 123. 

-S. 153 C-Companies Act (1950), Ss. 397 and 398 

— Composite application under, is competent. See 
Companies Act (1956), S. 397. A I R 1963 Bom 173 
(DB). 

—Ss. 153-C, 166 and 162—Petition under S. 153-C 
with alternative relief of winding up—Petitioner can 
abandon relief under S. 153-C and claim relief of 
winding up. See Ibid, S. 100. AIR 1962 Guj 269. 

-Ss. 153-C and 397 — Income tax Act (1922), 

S. 10 (2) (xv —Private Limited Company — Applica¬ 
tion under S. 153-C, Companies Act filed — Interim 
Administrator, Commissioner and auditor appointed 

— Remuneration paid to them whether expended 
wholly and exclusively for purpose of business. 
See Income tax Act (1922), S. 10 (2) (xv). AIR 1965 
Mad 516 (DB). 

-S. 153-C — Claim for arrears of remunera¬ 
tion by Managing Agent before the official liqui¬ 
dator — Acknowledgment of liability in a list of 
creditors under S. 153-C of the Companies Act 
signed by the managing agent himself — Not a valid 
acknowledgment. See Limitation Act (1908), S. 19. 
(1961) 31 Com Cas 561 (Mad). 


-S. 153-C (1) — Property of Company sold in 

execution — Shareholder has no locus standi to apply 
under O. 21, R. 90, Civil P. C. See Civil P. C. (19089, 
O. 21, R. 90. AIR 1955 Mad 486 (DB). 

-S. 153-C (1) (b) — Applicability. 

Section 153C applies to a stage before the order for 
winding up is passed by the Court and has no opera¬ 
tion to a case where an order for winding up has 
been passed by the Court long before. ILR (1952) 
T C 319 : (1953) 23 Com Cas 161 : 1952 Ker L T 
148: AIR 1952 Trav.Co 243 (246, 247) (Pt E) (Pr 10). 

SECTION 154. 

-S. 154 — Private Limited Company — Conver¬ 
sion into puhlic limited company by alteration of 
some of its articles of association — Has not effect 
of changing identity of company. 

When under S. 154 of the Companies Act, a Private 
Limited Company is converted into a Public Limited 
Company the company’s identity is not changed, but 
only its nature. A Private Limited Company can be 
converted into a Public Limited Company by merely 
changing two or three of its Articles of Association, 
the original Articles of Association continuing to be 
operative. A Company can alter some of its Articles 
of Association. Such an alteration does not affect the 
identity ol the corr pany. ILR (1961) Bom 257 : 62 
Bom LR 251: I960 Nag L J 263 : AIR 1961 Bom- 
292 (298) (Pt C) (Pr 22) (DB). 

-S. 154 — Scope—Conversion of public company 

into private company is permissible and valid. UR 
1955 NUC (Sau) 997 (DB). 

SECTION 153. 

-Ss. 155, 153 — Winding up — Scheme. See Ibid, 

S. 153. AIR 1954 Cal 45. 

-Ss. 155 and 156 —Scope — Company going infe- 

liquidation pending second appeal — Liquidator if 
can be brought on record as legal representative — 
(Civil P. C. (1908), O. 22. R. 8). 

Where the company went into liquidation after the 
filing of the second appeal and during its pendency, 
the liquidator cannot be brought on record as the 
representatives of the erstwhile company as appellant. 

Sections 155 and 156, Companies Act show that the 
right which the liquidator has agaii st the contribu¬ 
tory is a statutory one and not a contractual one 
between the share-holders and the company. That 
being so, there is no cause of action which survives 
to the liquidator in a matter of this kind. But since 
that right is a new one created by the statute as soon 
as the liquidators make a call and settle the list of 
contributories, a period of six years will enure in 
their favour for filing a suit for eniorcing the liability. 

9 Ch 595 and AIK 1933 P C 63, AIR 1935 Lah 335 
and ILR 10 Bom 483, Bel. on. 69 Mad L W 294: ILR 
(1956) Mad 858 : (1956) 26 Com Cas 106 : (1956) 1 
Mad L J 486 : AIR 1956 Mad 448 (Pr 1) (DB). 

-Ss. 155 and 235 — Section 235 is not restricted 

to winding up by Court but applies to all the three 
modes of w inding op specified in S. 155 (1) by virtue 
of S. 155 (2) — There is nothing in S. 235 or scheme 
of Act to indicate a contrary intention. 

The language of S. 235 is general and applies to 
all the three modes of winding up of a company 
contemplated by S. 155 of the Act. The expression. 
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u in the course of winding up of a company” refers to 
all the three modes in which a company can be 
wound up urder S. 155. The word “liquidator” in 
S. 235 is used in a comprehensive sense so as to take 
in not only the Official Liquidator but also other 
liquidators such as a liquidator appointed in volun¬ 
tary winding up. There is no reason, nor is there any 
indication of a contrary intention either in the 
language of S. 235 or in the scheme of the Act to 
exclude its applicability to the case of a company 
which was wound up voluntarily especially when 
cl. (2) of S. 155 expressly makes the provisions relat¬ 
ing to winding up of a company applicable to wind¬ 
ing up of a company in any of the three modes 
indicated in cl. (1) unless there is a contrary intention. 
<1949) 2 Mad L J 147 : 62 Mad L W 556 : 1949 Mad 
W N 700 : ILR (1950) Mad 411 : AIR 1950 Mad 63 
(69) (Pt A) (Pr 5) (DB). 

-Ss. 155 and 156 — Winding up — Liability as 

Contributory — Subscriber to Memorandum of Asso¬ 
ciation — No express allotment of shares — English 
Act of 1943, S. 212 (1)—Companies Act (I of 1956), 
Ss. 425, 426 (1). 

Where a person had signed the memorandum cf 
association of a company and undertaken to take 50 
shares in the company and had also acted as director 
for some time but shares were never allotted to him : 
Held, that he was liable as a contributory and his 
name should be included in the list of contributories 
in the winding up of the company. ((1939) 9 Com Cas 
120, Doubted.) (1956) 26 Com Cas 30 : ILR (1955) 
Punj 1248 : AIR 1955 Punj 228 (229) (Prs 6, 7). 

SECTION 156 
SYNOPSIS 

(Companies Act (1913), S. 150). 

1. Nature of liability. 

2. Extent of liability. 

3- Contributory. 

1. Nature of liability. 

-Ss. 156 and 105-A — Member, Liability of — 

Liability is ex lege and not ex contractu. See Ibid, 
S. 105A. AIR 1958 Assam 86. 

-S. 150 — Member — Liability of — It is ex lege 

— Is liable as contributory after commencement of 
winding up, even though allotment was void or was 
result of fraud. AIR 1955 NUC (Assam) 3634. 

-Ss. 156 and 159 — Call if can be made by liqui- 

dator — Suit to recover unpaid calls — Bar of limi¬ 
tation — Amendment of plaint — Amended cause of 
action stated to be to realise statutory debt created by 
$ 156 — Suit, if maintainable — Limitation Act 

(1908), Art. 102. See Ibid, S. 159. AIR 1950 Bom 3S6 

(DB). 

--Ss. 156, 186 — Applicability of S. 180 ta liability 

created by S. 156—Section 180 has no reference to the 
statututorv liability created by S. 150. See Ibid, 
S. 180. AIR 1950 Bern 386 (DB). 

-S. 156—Liability of contributory to contribute— 

Nature of. 

On a winding up order being made the liability of 
a contributory to contribute to the assets of the com¬ 
pany to the extent set out in S. 150 becomes .an 


absolute liability which arises by reason of statute 
and not by reason of contract. But that liability is 
not confined to the amount of the calls made and 
which were not paid. The liability extends, in the 
case of a shareholder of a company limited by shares, 
to the unpaid amount of the shares. 52 Bom LR 
559: 20 Como Cas 325: AIR 1950 Bom 386 (388) 
(Pt B) (Pr 4) (DB). 

-Ss. 156 and 187—Contractual and statutory 

debts due to company — Distinction — Procedure to 
rtalise debts. 

A clear distinction must be made between debts due 
to the company which are contractual debts and 
debts due to the company which are statutory debts 
by reason of S. 150. A liquidator is under no obliga¬ 
tion to follow any particular procedure or to obtain 
the sanction of the Court in order to realise a con¬ 
tractual debt. If the liquidator wants to recover a 
debt which is a statutory debt created by reason of 
S. 150 he cannot recover it by any other method 
except by the mode laid down in S. 187. The reason 
for this distinction is that contractual debts constitute 
the assets of the company, and the assets of the com¬ 
pany have got to be realised by the liquidator on the 
company being wound up. The statutory liability of 
a contributory under S. 150 is entirely a different 
matter. It is not to be realised in the ordinary course, 
but it is only to be realised after the Court has ap¬ 
plied its mind to various considerations laid down 
in S. 187. It is only when the Court is satisfied that 
a contributory should be called upon to discharge 
his statutory liability that the Court may make a 
call and ask him to pay the liability. 52 Bom L R 
559i 20 Comp Cas 325: AIR 1950 Bom 386 (388, 
389) (Pt C) (Pr 4) (DB). 

-S. 156 —Liability under —Ex lege liability* 

The liability of a member of a company under 
S. 150 is not ex contractu but ex lege. It is by reason 
of the fact that the name of a certain person appears 
on the register of a company that he becomes liable 
as a contributory. It is, therefore, no answer for the 
contributory against the claim of the company to say 
that although his name appears on the register he is 
not liable because he has sold his shares to a purcha¬ 
ser who has not got his name registered in the register. 
In the absence of rectification of the register under 
S. 38, his liability is absolute under S. 150. 52 Bom 
L R 40: (1950) 20 Comp Cas 28: AIR 1950 Bom 217 
(218, 219, 220) (Pt A) (Prs 5, S) (DB). 

-S. 156-Scope—Ss. 155 and 150 show thaMhe 

right which the liquidator has against the contribu¬ 
tory is a statutory one and not a contractual one 
between (he shareholders and the company. See Ibid, 
S. 155. AIR 1956.Mad 448. 

-Ss. 156 and 101 — Applicability— Person nomi¬ 
nally applying for shares to inveigle real subscribers 
entered on *he register of shareholders — Liability 

to be included in the list of contributories-Private 
company. 

Mere dishonourable conduct like a person nomi¬ 
nally applying for shares in order to inveigle other 
real shareholders into subscribing for sharesjn tne 
comp my, would not be a bar to considering e 
legal objections urged by him to be made liable as a 
contributory or share holder. Thus a man may su J 
cribe nominally and bogusly a big sum for a ^ a l 7 
able purpose, with a clear understanding with tne 
persons who went to him for subscription, that n 
pie should be demanded from him, and that his su - 
cription was only intended to make offier 
on it as if it were real and pay up real amounts, 



COMPANIES ACT (7 of 1913), S. 156, Note 1 


769 


though of smaller figures and yet he may not be 
liable to pay a pie if he set up and proves the above 
dishonourable conduct or understanding. But it is 
obvious that any such dishonourable conduct or 
understanding will not also relieve him from legal 
liability where it exists otherwise. 

Section 101 of the Companies Act, as to the condi¬ 
tions for applications for and allotment of shares, 
applies only to public companies and not to private 
companies. It is not necessary to produce the oider 
of allotment to prove the validity of an entry in the 
register of share-holders, though it is desirable to 
do so. 

The liability of a member of a company to be in¬ 
cluded in the list of contributories under S. 159 of 
the Companies Act is not ex cortractu but ex lege, 
and arises by reason of the fact that the name of the 
person appears on the register of members of the 
company, and it is therefore no answer for the con¬ 
tributory against the claim of the company to say 
that, although his name appears on the register, he 
is not liable, because the allotment to him was void, 
or because he has sold his shares to another, and in 
the absence of rectification of the register by an ap¬ 
plication by him under section 38 soon after he comes 
to know that his name is entered in the register of 
members fraudulently or without sufficient cause, his 
liability becomes absolute under S. 159 of the Com¬ 
panies Act, all the more so when winding up also has 
supervened. Where a person allows his name to 
remain on the register, without having it lernoved 
promptly (on some ground or other) he will be liable 
on the doctrine of holding over. 

Authorities reviewed. (1951) 1 Mad L J 488 : 94 
Mad L W 883: ILR (1952; Mad 108. (1951) 21 Comp 
C 201: AIR 1951 Mad 890(892,893) (Pts A, B) 
(Prs 4,5) (DB). 


--S. J 56—Member, liability of—Name entered in 

register of share-holders to know-ledge of person— 
Name not removed till winding up started—Doctrine 
of holding out 

If any person whose name is included in the regis¬ 
ter of share-holders of a company becomes aware 
that circumstances are such that, if proceedings are 
brought against the a compary, he would succeed in 
having his name removed and the register rectified 
he must do so promptly. He must not stand by and 
wait and then, at a later stage with knowledge that 
he has been held out to the public as a share holder 
of the company, seek to have his name removed 68 
ML) 859 (PC); .1939) 2 MLJ 122; AIR 1950 Bom 
217; AIR 1950 All 508 Rel. on. 

The result of this doctrine of holding out is that 
if a person’s name is on the register with his consent 
and he claims to have it removed on some ground or 

other, he must exercise the right promptly, otherwise, 

he torieits it. Even where a name is, pursuant to a 
void contract p aced on the register, delay after 
knowledge may be fatal. 1951-21 Com Cas 201: 64 
Mad L W 083: ILR 1952 Mad 108: 1951 Mad W N 

266: 1951.1 Mad L J 488: AIR 1951 Mad 890 (893 
394) (Pt C) (Prs 6, 7) (DB). { 

7 Voluntary winding up — Liability as 
contributories of present member—Notice making 
call issued Balance of share money not paid—Com 
pany then going into voluntary liquidation-Con! 

ractual liability of members is turned into statutory 
liability—Suit to enforce such liability —It is gov¬ 
erned by Art. 120 and not by Art. 112, Limitation 


L 


Vol. 3.:F n . D. 49. 


Once a call is made by the directors with regard to 
the unpaid share amount and the date of payment 
has passed, it ordinarily assumes the character of a 
debt due to the company. However, by reason of the 
provision in S. 150, Companies Act, 1913 the nature 
of his contractual liability becomes a statutory one 
on the company being wound up Thus such a mem¬ 
ber will be liable to contribute to the assets of such 
company under the statutory liability imposed on him. 
The mere fact that the directors had given a notice 
calling upon the shareholder to pay the unpaid share 
amount before winding up does not make it a con¬ 
tractual liability after the supervening event of the 
voluntary winding up of the company. AIR 1932 
P C 240, Rel. on; AIR 1942 All 136, Disting. 

To a suit, therefore, brought by the liquidator to 
enforce this statutory liability and recover the balance 
of call money, Art. I 20 and not Art. 112 of the Limi¬ 
tation Act applies. (1963) 1 Com L J 154: (1963) 33 
Com Cas 713: AIR 1963 Mys 61 (63, 64) (Pt C) 
(Pis 9, 10, 11, 12). 


-Ss. 156, 179 (a), 212 and 159 - Liability on 

winding up—Nature of - Suit by liquidator to enforce 
liability — Limitation — (Limitation Act (1908), Art. 
120) —(Companies Act (1959), Ss. 457 (1) (a), 512, 
420 and 429). See Ibid, S. 179 (a). AIR 1956 Nag 
204. 


-Ss. 156, 158, 159, 180 and 187 — Cl aim under 

S. 187 —Limitation —(Companies Act (1956), Ss. 426, 
428, 429, 469 and 470)—(Limitation Act (1908), Art. 
115). 


The debt under the statute is a new creation quite 
distinct and apart from any pre-existing contrac¬ 
tual liability. When the application made by the 
Liquidator is for making a call under S. 187 of the 
Act, and not one for enforcing a pre existing contrac¬ 
tual liability under S. 180, the application cannot be 
held to be barred by time. AIR 1950 Nag 204 ; I L R 
20 Rom 054; ILR 31 Mad 66, Rel. on. 1957 M PL J 
77 (Nag) : ILR (1956) Nag 803. 

-Ss. 156 and 187 — Company — Winding up — 

Liability of shareholder in respect of unpaid calls— 
Calls can be recovered even if time-barred when 
w inding up order is made — Companies Act ()956), 
Ss. 426, 470. 


On a winding up order being made, the liability of 
a contributory to contribute to the assets of the com¬ 
pany to the extent set out in S. 150 becomes an abso- 
ute liability which arises by reason of statute and 
not by reason of contract. Hence, the liability to pay 
calls which was a contractual debt as between the 
shareholders and the company becomes a statutorv 
liability to contribute to the assets of the company 
when the winding up order is made. 
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statutory debt created by reason of S. 156 he cannot 
recover it by any other method except by the mode 
laiu down in S. 187. Unpaid calls can be recovered 
even though they are barred by limitation when the 
winding up order was made. The liability of the 
member is not extinguished on the expiry of the 
period of limitation for enforcing the call made by 
the company before liquidation A I R 1950 Bom 380 

Rel. on. (1964) 32 Com Cas 470 : AIR 1962 Puni 526 
(528, 529) (Pt A) (Prs 6, 8) (DB). 1 


2. Extent of Liability. 

Ss. lo6, o4A, 5o—Liability of member — Sur 
reader of shares by a subscriber to memorandum 
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resulting in reduction of share capital — No sanction 
of Court—Surrender is illegal. See Ibid, S. 54A. AIR 
1955 Madh Bha 166. 

-Ss. 156 and 187—Calling of entire unpaid capital 

—(Companies Act (1956), Ss. 426 and 470). 

The liability to contribute to the assets of the com¬ 
pany is limited to an amount sufficient for the puipo- 
es indicated in S. 156 and the Court must consider it 
necessary for the purposes indicated in S. 187; and 
the amount of the call has to be determined with 
reference to the facts of each case. The mere fact 
that Rs. 5 per share remains unpaid from the contri¬ 
butory does not warrant the making of a call of the 
entire sum. The Court cannot act upon the supposi¬ 
tion that it mav be necessary for the success of the 
proposed scheme that there would be a prompt pay¬ 
ment by everyone concerned. The Court cannot lose 
sight of the fact that recovery may involve consider¬ 
able delay and expense. There would be no point in 
realizing the entire sum and incurring 15 per cent of 
that sum as commission when the total sum is not 
shown to be necessary for the purposes stated in 
S. 187. 1957 M P L J 77 : I L R (1951) Nag 803. 

-Ss. 156, 158 and 166 — Fully paid-up share¬ 
holder is not contributory — Cannot apply tor wind¬ 
ing up. 


can only be claimed by them if and when all the 
debts of the company have been discharged and there 
remains a surplus available for distribution among the 
contributories when the stage contemplated by S. 192 
of the Act is reached. 57 Punj L R 511 j (1955) 25 
Coin Cas 476 : ILR (1955) Punj 1258: AIR 1955 Punj 
249 (250) (Pr 5). 

3. Contributory. 

*-Ss. 156, 158, 166, 167, 211, 228 and 270 to 

272—Company incorporated outside India, carrying 
on business in India — Winding up as unregistered 
company — Foreign creditors can prove their claims. 

Jn view of the specific provisions of Ss. 156, 158, 
1(6,167,211,228 3116 270 10 272 of the Companies 
Act, 1913, and ol the general principles, foreign credi- 
tois of a company which is incorporated outside 
Inoia (in England j and carried on business in India 
can prove their claims in the winding up proceedings 
of the company as an unregistered company in India. 

A I R 1952 Mad 136, Affirmed. Such winding up of 
the business in a country other than the country in 
w hich the company was incorporated is really an ancil¬ 
lary winding up of the main company whose winding 
up may have already been taken up in that country or 
may be taken up at the proper time. 


Section 156, Companies Act, clearly says that every 
present and past member shall ‘subject to the provi¬ 
sions of this section* be liable to contribute, and by 
virtue of Cl. (iv) a fully paid-up share-holder is not 
liable to contribute. Consequently, reading Ss. 158 
and 156, it can be clearly seen that a fully paid-up 
share-holder is not a contributory and as such has,no 
locus standi to file a petition for winding up under 
S. 166 of the Act. (Difference between the English 
Act of 1862 and the Indian Act pointed out.) AIR 1930 
Mad 240; A-1 R 1934 Mad 476; A I R 1938 All 613; 
A I R 1942 Bom 231; A I R 1916 Lah 78 (2) and A I R 
1954 Cal 195, Not Foil. A I R 1950 E P 328, Rel. on. 


Sub-s. (3) of S. 271 says that the company incorpo¬ 
rated outside India may be wound up as an unregiste¬ 
red company when it ceases to carry on business in 
India. All the creditors and contributories are really 
creditors and contributories of the company incorpo¬ 
rated outside India and therefore all of them on prin¬ 
ciple, should be able to do what creditors and contri¬ 
butories resident in India can do in the winding up 
proceedingvS. Raja of Vizianagaram v. Official Receiver 
& Official Liquidator of Vizianagaram Mining Co., 
Lid., (1962) 2 Mad L J (S C) 85: (1962) 2 Andh W R 
(S C) 85 : (1962) 2 S C J 237 : (1962) 32 Com Cas 1 : 
AIR 1962 S C 500 (502 503, 505) (Prs 6 , 15, 17, 24). 


Even if a fully paid-up share-holder has, under the 
law, locus standi to file an application for winding up 
he cannot maintain such an application without an 
allegation and proof of there remaining some assets 
after the winding up in which he can claim some 
payment. Hence, where there is not only no proof 
that there would be any surplus left, but on the other 
hand there is a clear admission in the petition itself 
that the Company is in a state of insolvency, the 
application for winding up filed by fully paid-up 
share-holders on the allegations made camiot be and 
ought not to be accepted. ILR (1855) Cut 363 : AIR 
1955 Orissa 84 (90, 91, 92, 93) (Pt B) (Prs 27, 37,43). 

—S. 156—Set-off —Dividends due whether can be 
adjusted against amount due as contributory. 

There is no authority to apply other principles in 
suitable cases and to allow a member to sei-ofi a sum 
due to him on account of dividends or profits against 
the sums due from him as a contributory although 
such a claim cannot be deemed, in view of S. 156 ( 1 ) 
(vii), to be a debt of the company payable to a mem¬ 
ber. A perusal of sub-S. (1) (vii) of S. 156 and other 
provisions relating to contributories in pait 5 of the 
Companies Act does not suggest that S. 156 (1) (vii) 
was intended to give any relief of any kind to contri¬ 
butories. 

On the contrary its object appears to be to impose 
further hardship on these persons since its effect is 
that they are not even permitted to rank as creditors 
of the company in res pect of any sums due to them 
on account of dividends or profits and that such sums 


-Ss. 156, 34, Sch. I, Reg. 18 — Liability of mem¬ 
ber — Plea that shares were sold but transfer was not 
legistered —(Companies Act (1956), Ss. 108, 420). See 
Ibid, S. 34. AIR 1958 Assam 86 (DB). 


-S. 156 — Allotment conditional — Condition not 

fulfilled — Liability as contributory — See Ibid, 
S. 101. AIR 1955 NUC (Assam) 3634. 


-Ss. 156,158 and 30—Persons acting as directors— 

Provision for acquisition of qualifying shares within 
specified time-Failure-Directors ceasing to be 
such before specified time- Subsequent winding up 
—Liability to be placed on list of contributories. 


leld, on facts that Ihe directors had two months 
us penitentiae to acquire the necessary q^ llfa cf; 
a and their failure was to result in 
ation of office. In fact they had ceased to functioa 

directors even within these two months and t er 
?r there could be no obligation imposed by | Art JIUU 
them to acquire the shares. Hence it could not 
1 that there was any implied contract e^en 

m and the company that the latter wi 1 alio the 

res to them and put them on the regis er. 

eptance by the Company by the allo ^ n J, 

res was necessary to bring into exJS *^^thin the 
onrt thpre was no such allotment within u 

Serial time it could not be said that the !£ 
tract between them and the C °? p h an £ p ^ pany P Ld 
ts were not on the register d the Comp y ^ 
liquidator was seeking to place tne c jr- 

ister which he was ,"°‘ entl / le o 59 / IL B (1957> 
istances or the case. 59 Bom L R 59X . ILtt 



Bom 575 i (1957) 27 Com Cas 634 : A I R 1958 Bom 
198 (200, 201) (Prs 4, 7,8). 


S. 156 — Liquidation proceedings — Application 
for rectification of share register and list of contri¬ 
butories filed after winding up order—Maintainability. 

See Ibid, S. 38. AIR 1963 Mad 287. 
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had to be shown in the list of contributories of the 
company. (AIR 1932 P C 240, Foil.; (1908) 1 Ch 
110, Dist ). (1958) 28 Com;Cas 155 (Punj). 

Ss. 156, 166, 158 — Person holding fully paid- 


S. 156—Member, liability of—Name entered in 


register of share.holders to knowledge of peison 
Name not removed till winding up started—Doctrine 
of holding out. 

If any person whose name is included in the register 
of share-holders of a company becomes aware that 
circumstances are such that if proceedings are 
brought against the company, he would succeed in 
ha ving his name removed and the register rectified 
he must do so promptly. He must not stand by and 
wait and then, 'at a later stage with knowledge 
that he has been held out to the public as a share¬ 
holder of the company, c eek to have his name 
removed : A I R 1932 P C 240; A 1 R 1939 Mad 803; 
AIR 1950 Rom 217 and AIR 1950 All 508, Rel. on. 

The result of this doctrine of holding out is that if 
a person’s name is on the register with his consent 
and he claims to have it removed on some ground or 
other, he must exercise the right promptly otherwise 
he forfeits it. Even where a name is, pursuant to a 
void contract, placed on the register delay after 
knowledge may be atal. 1951 M YV N 266 : 1951-1 
Mad L J 488 : (1951) 21 Comp Cas 201 : 64 Mad 
L YV 683 : ILR (1952) Mad 108 : AIR 1951 Mad 890 
(893, 894) (Pt C) (Prs 6, 7) (DB). 


“S. 156—Company— Winding up—Transfer of 
shares—Transferor cannot escape liability unless he 
hav taken steps to rectify share register. AIR 1955 
N U C (pat) 5961. 

S. 156 — Company—Winding up—List of contri- 
butories —Call money time barred—No ground for 
excluding name from list. AIR 1955 NEC (Pat) 5961. 


S. 156—Allotment of shares — 
Necessity See Ibid, S. 6, (1958) 
(Punj). 


Application for — 
28 Com Cas 155 


~S. 156 Absence of contract between company 
find share-holders — Effect—Subscribing to memo¬ 
randum of association—SutIiciency. 

All the :hrce appellants held the position of 
dnectors of the company from the very beginning 
I hi y subscribed to the memorandum of the associ¬ 
ation of the company dated some time in April 1949 
|he company was actually registered on 5th May, 
o i r ^ resolution of the company was passed on 
-nd January, 1950, according to which formally 
shares were allotted to directors. All this was not 
without the knowledge of the appellants. The Com- 
piny went into liquidation some time in April, 1950. 

I he names of the appellants had been in the register 
or the members of the company and, before the 
winning up, not one of them took any proceeding to 
have the register rectified and his name removed 
therefrom. After the winding up, the situation had 
altered; the rights of third persons had come in and 

the liability of the appellants arose under the law 
and not only under the contract. The appellants 
were subscribers to the memorandum and it was not 
a case of no contract between them and the company. 

Held, that each one of the appellants being a 

subscriber to the memorandum of association of the 

company and being a member of it on its register 
after the start of the winding up of the company, they 


up shares — Right to apply for winding-up as contri¬ 
butory. See Ibid, S. 166. AIR 1950 East Punj 328. 


SECTION 158 

Ss. 158, 166, 167. 211, 228, 270; 271 and 272 
-Company incorpcrated outside India, carrying on 
uniness in India YVjriding upas unregistered corn- 

pan) foreign creditors can prove their claims. See 
Ibid, S. 156. AIR 1962 S G 500.; 

Ss. 15S, 156 and 30 — Persons acting as direc- 
tors—Provision for acquisition of qualifyii g shares 
within specified time—Failure to result in automatic 
vacation of office—Directors ceasing to be such before 
specified time—Subsequent winding up — Liability to 
be placed on list of contributories — See Ibid, S. 156 
AIR 1958 Bom 198. 

- Ss. 158 and 159 — Claim under S. 187 — Limita¬ 
tion—See Ibid, S. 156. 1937 M P L j 77 (Nag). 

—S- 158 — Fully paid-up share-.'iolder can maintain 
peti ion lor winding up-See Ibid, S. 106. AIR 1952 
Mad 557. 

— S. 158—Fully paid-up share-holder is not contri- 
biitory-IIecannot apply for winding up-See Ibid, 
S. Io0. AIR 19oo Orissa 84. 

—S'. 15S—Contributory — Holder of fully paid-uD 
shares is not contributory—He will not be placed on 
list oi contributories unless he so wishes. AIR lQii 
N UC (Pat) 5961. 1Jo ° 

S. 138-Word “Contributory" in S. 166 includes 


ful|y paid-up share-holders. See Ibid, S~. 100. "Tn? 
19«)o Pcpsu 130# 

; S.15S—Trustee registered as share-holder and 
brought on list of contributors — He is entitled to re- 

S Ve rfirS' 0n windin 8 up of the company. AIR 
i J41 Lai 440, Ref. o4 Pun L R 364 : ILR (1952) Punj 

520 ; AIR 1952 Punj 411 (412) (Pt A) (Pr 6). J 

—S. 158-Person hoIding-FuIly paid up shares - 

n lg ic°,i PP 7r for winding up as contributory. See 
Ibid, S. 166. AfR 1950 East Punj 32S. 

SECTION 159 

S» 159 — Interest on unpaid calls See thirl 
S. 183. 1957 M P L J 77 (Nag) 66 Ibld ' 

- Ss. 159 and 156—Call, if can be made by liqui¬ 
dator—Suit to recover unpaid calls—Bar of limitation 
Amendment of plaint — Amended cause of action 
H C -c t0 r ? aI,se statutory debt created by 

a } U,t ’ “ maintainable— Limitation Act (1908) 

Art. 11)2. y 

.. ^!|.f hat 159 does I s to specify the nature of the 

lability of the contributory, the extent of which is 

laid down in h. 150 and it further lavs down the 
point of time at which the liability of the contributory 
is crystallised The nature of the liability is that it is 
a debt and the point of time is the time which is 
specified in the calls. The section does not confer 
any power upon the liquidator to make a call and 
there ,s no other section in the Act which confers 
such powers A call which can only be made by the 
Court and, therefore, there is no liability upon a con! 
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tributary to pay aDy such call made by (he liqui¬ 
dator. 

Where, therefore, a suit was instituted by the liqui¬ 
dator of a company for recovering the debt due by the 
defendant to the company in respect of the unpaid 
calls, but it being realised that the suit, as it stood, 
was liable to be dismissed by reason of the statute of 
limitation the plaint was amended and the amended 
cause of action was that on the winding up order 
being made the liability of the defendant to pay the 
amount of the calls became a statutory liability, and 
such liability was not barred by limitation : 

Held, that the suit filed by the liquidator, if looked 
upon as a suit to recover a contractual debt, was 
barred by limitation. If looked upon as a suit to 
realise a statutory debt created by S. 156, then the 
suit was not maintainable because no call in respect 
of that liability was made by the Court, and in the 
absence of any such call the statutory liability could 
not be realised by the liquidator. 52 Bom L R 559 : 
20 Comp Cas 325 : A I R 1950 Bom 3S6 (388, 391) 
(Pt:A) (Prs 3, 10) (DB). 

-Ss. 159, 179 (a), 212, 15G—Liability on winding 

up—Nature of—Suit by liquidator to enforce liability 
—Limitation — (Limitation Act (1908), Art. 120) — 
(Companies Act (1956), Ss. 457 (1) (a), 512 426 and 
429). See Ibid, S. 179 (a). A I R 1956 Nag 204. 

-Ss. 159, 216 (1), 212 (1) (d) and 198 — Volun¬ 
tary winding up —Power ol liquidator of making calls 
without sanction of Court — Suit by liquidator with¬ 
out resort to S. 216 (1) — (Companies Act (1956), 
Ss. 518(1) and 512 (1) (d)). AIR 1950 Bom 386, 
Dissented from. See Ibid, S. 216 (1). AIR 1956 
Nag 204. 

SECTION 160 

-S 160 (3) — “Mitakshara School of Hindu Law” 

—It includes Mayukha. 

There are only two Schools of Hindu Law, Mitak¬ 
shara and Dayabhaga The Banares, the Mayukha, 
the Dravida and the Mithila are really sub-schools of 
the Mitakshara school. The expression “Mitakshara 
School of Hindu Law” in sub-s. (3) of S. 160 covers 
all the schools and sub-schools, of Hindu Law other 
than the Dayabhaga School of Hindu Law. 1956 
All L J 212 s A I R 1956 All 145 (146, 147) (Prs 8, 9) 
(DB). 

SECTION 162 
SYNOPSIS 

(Companies Act (1913), S. 162.) 

1. Scope. 

2. Winding up on resolution of company. 

3. Suspension of business. 

4. Inability to pay debts. 

(a) Inability should amount to commercial 

insolvency. 

(b) Non payment of disputed debts. 

5. Just and equitable. 

(a) Disappearance of substratum of company. 

(b) Complaints relating to management. 

(c) Other grounds. 

1. Scope. 

-S. 162—Scope — A Court should not entertain a 

petition for winding up of a company which was 


formed in contravention of S. 4 (2). AIR 1954 Ail 


-S. 162 — Jurisdiction of Calcutta High Court to 

wind up company. See Ibid, S. 3. AIR 1955 NUC 
(Cal) 400. 

-S. 162—Discretion of Court—‘May’—Effect. 

As the section begins with the word “may” its 
effect, read by itself, is to confer a discretion on the 
Court to order or not to order a winding up even 
when the inability of a company to pay its debts is 
proved. (1954) 24 Com Cas 283 : 58 Cal W N 517 : 
A I R 1954 Cal 583 (585) (Pt A) (Pr 16) (DB). 

S. 162—Procedure—Application not supported by 
affidavit—High Court Rules and Orders — (Calcutta 
High Court Original Side Rules, Appendix 7, R. 52 
and Form 7). 

Where the application was not in proper form not 
being a verified application supported by a separate 
affidavit, the defect alleged is one that the Court can 
excuse and the appellate Court cannot interfere with 
the order that was made, on this ground. 91 Cal L J 
98 : A I R 1954 Cal 195 (Pt A) (Pr 4) (DB). 

S. 162—Verification of the application. 

Where it cannot be made out on a perusal of the 
petition which of the statements have been ascer¬ 
tained from searches, and so it is impossible to know 
which statements are affirmed by the deponent to be 
true to his knowledge, solemn affirmations of such 
nature are worse than useless. This kind of affirma¬ 
tion cannot be too strongly condemned. 91 Cal L J 
98 : A I R 1954 Cal 195 (196) (Pt B) (Pr 5) (DB). 

-S. 162 — Petition for winding up — It is discre¬ 
tionary with Court to admit it —Debt on which peti¬ 
tion founded disputed bona fide — Presentation of 
petition is abuse of process of Court. 

If a proper case is made out, the Court may at the 
time of the presentation of the petition for winding 
up (a) refuse to admit the petition or (b) may admit 
the petition and adjourn the hearing of the petition 
until such time as the Court thinks fit. There is 
nothing in the Act or Rules which deprives the Court 
of the discretion which it has in every other case, so 
that the Court may, if it thinks fit, refuse to admit a 
petition for winding up or as an alternative course, 
give the company concerned notice that a petition has 
been presented, so that it may take proceedings to 
restrain the petitioner from proceeding with his peti¬ 
tion. The Court has also the power instead of admit¬ 
ting the petition ex parte to direct service of notice 
on the company and to decide in the presence of both 
parties whether the petition should be admitted and, 
if so, on what terms and whether I he Court should 
stay the further hearing of the petition. This proce¬ 
dure has the merit of simplicity and of avoiding 
multiplicity of litigation. The order for admission of 
the petition is a judicial order and such order may be 
made either ex parte or on notice to and in the pre¬ 
sence of the party who is vitally affected by the order. 

The presentation of a petition for winding up is 
an abuse of the process of the Court if the debt on 
which the petition is founded is disputed bona fade. 
The Court will not allow its process of winding up 
an insolvent company to be used as an l£ strur 2j nt 
for extorting a claim which is disputed bona fade. 
The Court will at least stay the hearing of the peti¬ 
tion where there is ground for supposing that there 

is bona fide dispute as to a substantial part ol tne 
claim. 
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Where the real object of the petitioner is to put 
pressure on the company and not to wind up the 
company, the Court will stop it, if its continuance is 
likely to cause damage to the company. 39 Bom 16, 
Relied on. (1952) 22 Com Cas 62 : 56 Cal W N 29. 

-S. 162 — Shareholders petition for winding up— 

Majority of shareholders against winding up —Consi¬ 
derations for Court. See Ibid S. 166. AIR 1962 Guj 
269. 

-S. 162 — Compulsory winding at instance of 

Superintendent of Insurance — Effect of contract of 
employment between Company and Secretary— Right 
to claim damages for wrongful termination of service 
— Doctrine of frustration of contract—Applicability. 
See fnsurance Companies Act (1938), S 53. AIR 1963 
Mad 297. 

-Ss. 162, 166 — Scope — Petition by directors for 

winding up without sanction of general meeting — 
Maintainability. 

There is nothing in S. 162 or S. 166 which compels 
one to come to the conclusion that the directors of a 
company cannot present a petition for winding up 
without the sanction cf the general meeting. 

Even assuming that this cannot be done, the peti¬ 
tion cannot be dismissed, but it should be adjourned 
to enable the directors to summon a meeting of the 
share-holders and oatain their authority. A1R 1953 
Pepsu 195, Not Foil. 

The argument that the directors only cannot put an 
end to the company’s existence by filing a winding 
up petition does not appeal because the Court is not 
bound to direct a winding up merely because the 
directors have presented a petition. The Court will 
make a winding up order only if it is satisfied that 
the requirements of the law are satisfied and the facts 
justify the course. Moreover, it will be open to the 
share-holders to oppose the petition and to apprise 
the Court of the fact that the majority of the share¬ 
holders are opposed to the petition. It will be then 
open to the Court before passing final order to have a 
meeting of the share-holders convened to ascertain 
the wish of the majority 

There is no statutory provision expressly requiring 
the consent of a general meeting for the presentation 
of a winding up petition. It follows therefore that 
the directors have the power to do what the com¬ 
pany could have done, namely, to present the peti¬ 
tion. (1955) 25 Com Cas 378 :68 Mad L W 826 : 
(1955) 2 Macl L I 640 : 1955 Mad W N 903 : I L R 
(1956) Mad 440 : A I R 1956 Mad 131 (133 134) 
(Ft B) (Prs 7, 9, 10, 12, 13) (DB). 

S. 162—Applicability — Petition for winding up 
by secured creditor. 

A secured creditor is as much entitled as of right 
to file a petition for winding up as an unsecured cre¬ 
ditor. The rule in bankruptcy that before a secured 
creditor can file a petition tor winding up he has to 
abandon his security or to value the security and 
aver that after giving credit to such value there would 
be a balance due and payable to him does not apply 
in winding up. (1899) 10 Ch D 681. Rel. on. 

I he general rule is that a creditor who cannot get 
pud has a right to a winding up order, whether he 
be a secured or an unsecured creditor. But this right 
of the creditor is always subject to the discretion of 
the Court. I he Court nny, nevertheless, refuse to 
make a winding-up order having regard to the wishes 
of the majority of the creditors. The order will also 
be refused if it would not benefit the creditors gene¬ 
rally, but only the petitioning creditor. 

While prima facie a person having an unsatisfied 
debt due from company has a right ex debito jusii- 
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tiae to a winding-up order nevertheless the Court 
would not make an order for the winding up if there 
was a large mass of other creditors opposed to the 
winding up. 

Where the secured creditor had ample security for 
his debt and there was no averment that his security 
was insufficient and he never demanded additional 
security of the company on the ground that the secu¬ 
rity had become insufficient, though the mortgage 
deed contained a provision enabling him to demand 
such additional security and except for him no other 
creditor desired that the company should be wound 
up : 

Held, that no u c eful purpose will be served by the 
winding up at his instance except the realisation by 
him of his security. (1882) 21 Ch. D. 769, Rel. on. 

In such a ca c e winding up will not be ordered. 
(1954) 24 Com Cas 249: (195 4) 2 Mad L J 467 : 1954 
Mad W N 405 : 67 Mad L W 1100 : ILR (1954) Mad 
1187 : A I R 1955 Mad 582 (583, 584) (Prs 3, 5, 7) 
(DB). 

-S. 162 — Applicability—Company which has been 

struck off undtr S 2 47 (5) can be wound up. See 
Ibid, S. 247 (5). (1954) 1 Mad L J 468. 

-S. 162 — Applicability —Conditions — Provisions 

of section w hen can be invoked. 

An order for winding up a company is a compul¬ 
sory process to be thought of when the conditions 
mentioned in the section are satisfied and implies 
exercise of discretion. It is not to be sought for as a 
short cut and cheap device to coerce payment and 
stifle contest. The mere failure of payment cannot be 
treated as a decisive factor to entitle a party invoking 
the aid of the section or as a ground for the Court 
embarking on an elaborate inquiry for the purpose 
of determining complicated questions as if it is a suit 
to be tried though no Court-fee is paid. A I R 1914 
Bom 251 and AIR 1920 Cal 1004. Rel. on ILR (1955) 
Mys 389 : (1956) 26 Com Cas 273 : A I R 1955 Mys 
122 (123) (Pr 2) (DB). 

-Ss. 162, 203, 218 — Voluntary liquidation — 

Effect. 

A voluntary liquidation of a company under S. 203 
is no bar to its being compulsorily wound up under 
S. 162 at the instance of creditors or contributories as 
laid down in S. 218. In construing the scope and 
effect ot S. 218, the principle is well settled that, 
in spite of the fact that voluntary liquidation is valid, 
a creditor might apply for compulsory winding up 
of a company, though his right is not prejudiced by 
such voluntary liquidation, while the contributory 
could only apply for it. if his right as such has been 
prejudiced hv voluntary linuidation. It therefore 
follows as a corollary that, if the voluntary liquida¬ 
tion be void ab initio, then even the contributory 
could make an application for compulsorily winding 
up the company under S. 162. even though his right 
might not have been prejudiced by such voluntaiv 
liquidation. A 1 R 1938 All 623, Ref. (’50) 55 Mvs 
HCR 107 (111) (DR). 

-S. 162 — Procedure — Petition for winding up — 

Amendment of — Applicability of O. 6. R. 17, Civil 
I\ C. 

Section 141, Civil P. C , is made applicable to pro¬ 
ceedings under the Companies Act. An application 
for amendment of a petition for winding up can, 
therefore, be decided on the principles governing 
amendment of pleadings under O. 6. R 17. Civil P. C 
A I R 1936 All 826 (I B) and AIR 1949 Mad 675, liel 
on. (1955) 25 Com Cas 108 : I L R (1955) Nag 437 • 
1955 Nag L J 675 : A I R 1955 Nag 78 (Ft A) (Pr 6) 
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S. 162—Winding up—Fraud — Finding of fraud 
cannot be come to on the basis of affidavits 31 pat 

* 2° Com Cas 151 : A I R 1950 Pat 237 (238) 
(Pt A) (Pr 2). 


“ :S ; 162—Scop3—If controlled by Ss. 162 and 271, 
banking Companies Act — Provisions of S. 38, Bank, 
ing Companies Act are not restrictive of provisions 
JJ? 3s. 102 ana 271 of Companies Act. See Banking 

Companks Act (1949), S. 38 (1) (2). A I R 1954 Punj 
^1 (£-> 13 /• 


S. 162 Application under — Principle of res 
ludjcata applies. See Civil P. C. (190S), S. 11. A I R 
19o2 Punj 99. 


Ss. 162, 153 and 174 — Application under S. 153 
— Company need not call meeting — Winding up 
application- S. 174 and S. 153 (1) should be applied 
-Evidence of wishes of creditors aud contributories 
should be produced — In absence of this, Court is 

>n ordering winding up. See Ibid, S. 153. 
AIR 1955 NUC (Raj) 4680. 


S. 162 Petition for winding up not made in 
goo(i faith but with a view to bring pressure on 
company — Court has discretion to dismiss it. I L R 
39 Bom 10 and (1894) 2 Ch D 349, Rel. on. AIR 
19o2 Trav-Co 435 (438) (Pt B) (Pr 10) (DB). 

2. Winding up on resolution of company. 

"7" S* ]02 (i) — The Managing Director cannot con¬ 
stitute the company for the purposes of making an 
application for winding up, ILR (1952) Patiala 588 : 
AIR 1953 Pepsu 195 (196) (Pt A) (Prs 1, 2). 


3* Suspension of business. 

" 1^2. 163 — Minority shareholders’ applica¬ 

tion tor winding up on ground that by closing the 
business and leasing working of the factory of the 
company to partnership of sons of one of directors 
the directors conducted the affairs of company 
prejudicial to interests of company and oppressive to 
minority of shareholders and for advancement of 
private interests of the director at the expense of the 
company and the minority of shareholders — To 
substantiate the ground, it must be proved that the 
company could have run the factory and carried on 
business and made profits and that in order to oblige 
the director and his sons, the company controlled 
by the said director and the majority share-holders 
supporting him gave lease of the factory to the part¬ 
nership so that the profits which would have been 
earned by the company were diverted into the pocket 
of the director and his sons. (1962) 3 Guj L R 165 i 

(1962) 32 Com Cas 970 i A I R 1962 Guj 209 (276) 
(Pt C) (Pr 15). 

S. 162 Company closing business and leasing 
out factory Suspension of business not made an 
independent ground under S. 102 (iii) for winding up 
but as a circumstance showing that it was just and 
equitable that company should be wound up — He T d, 
upon construction of Memorandum of Association 
that it could not be said that the company had 
ceased to carry on business. (1962) 3 Guj L K 165 : 

(1962) 32 Com Cas 970 : A I R 1962 Gui 269 (277) 
(Pt D) (Pr 16). 


4. Inability to pay debts. 


(a) Inability should amount to commercial 

insolvency. 

(b) Non-payment of disputed debts. 


4. Inability to pay debts. 

S. i62 —‘Without prejudice’ to the provisions 
contained in S. 102 — Where a banking company is 
unable to pay its debts provisions of S. 38 (1) of the 
Banking Companies Act prevail. See Banking Com- 
panies Act (1949), S. 38 (1). AIR 1954 Cal 583 (DB). 

... Ss..l62 (v) and 163 (1) (i) — Notice under S. 163 
(1) (i) invalid—Creditor’s remedy. 

The fact that a creditor cannot rely upon any 
statutory notice of demand merely means that no 
presumptive or constructive liability to pay the 
debts, as contemplated by S. 103 (1) (i) of the Act, is 
available to the creditor. He is at liberty to prove 
still, in other ways that, in fact, the company is un¬ 
able to pay its debts within the meaning of item (v) of 

Heid, on facts that when the financial position of 
the company is such that against the admitted assets 
of the value of Rs. 10,00,000 there is a debt of 
Rs. 8,00,000 only, it can by no means be said that the 
company is unable to pay its debts. 93 Cal L J 271 : 

(1954) 24 Com Cas 507 : A I R 1954 Cal 499 (502) 
(Pt B) (Prs 14, 16) (DB). 

“77’S. 162 (v) — Inability to pay particular debt — 
Effect. 

The inability of the Bank to pay a particular debt 
enures to the benefit of other creditors of the Bank. 
(’50) 53 Mys H C R 107 (DB). 

S. 162 (v) — Inability to pay debts. 

It is the liquid assets of a firm at the time of the 
application for its winding up that must be taken 
into consideration in finding out whether it is able 
to pay off its debts, and not its other assets, such as, 
its wealth locked up in investment which could not 
be presently realisable. (’50) 55 Mys H C R 107 
(DB). 

-S. 162 (v)— Burden of proof —“Inability to pay 

debt”—Onus. 

To get a case under Cl. (v) of S. 162, Companies 
Act, the petitioners must prove that there are existing 
debts which the company is unable to pay. If there 
is no evidence to show that the company is unable 
to pay its debts the petition cannot succeed under 
S. 102, Cl. (5), Companies Act. ILR (1955) Cut 363 : 
AIR 1955 Orissa 84 (88) (Pt A) (Pr9). 

-Ss. 162 (v) and 163 (1):— Inability to pay debts— 

Small debt remaining unpaid — Winding up order 
held could not be given. A I R 1955 NUC (Raj) 
4045. 

4 (a). Inability should amount to 
commercial insolvency. 

-S. 162 (v) — Commercial insolvency. 

A company becomes commercially insolvent when 
its assets are such, and its existing liabilities are 
such, as to make it reasonably certain—as to make * 
the Court feel satisfied—that the existing and pro¬ 
bable assets would be insufficient to meet the exist¬ 
ing liabilities. (1869) L R 9 Eq 122, Rel. on. (’50) 

55 Mys H C R 107 (DB). 

-S. 162 (v)—Commercially insolvent—Meaning 

Company heavily indebted — No chance of being 
able to carry on its business — Directors and some 
officers of company accused of black-marketing 
Company held was commercially insolvent. 

The expression “commercially insolvent’’ means 
that the assets of the company are such, and its exist¬ 
ing liabilities are such, as to make it resonably certain 
as to make the Court feel satisfied that the existing 
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and probable assets would be insufficient to meet the 
existing liabilities. 

A company was heavily indebted to various credi¬ 
tors and all its assets were in mortgage or in pledge. 
There was do chance of its being able to carry on its 
business. \s a matter of fact, the balance-sheet and 
the state of affairs of the company proved that the 
substratum was gone and that there was no possible 
chance of profit being made. The fact that some of the 
directors of the company and some officers were being 
accused of black-marketing and some trial was going 
or had been going on showed that they were not per¬ 
sons who could be entrusted with the management of 
the company, or, at any rate, they would not inspire 
any confidence of the persons who were likely to 
come forward to finance the working o{ the company: 

Held, that it must be held that the company was 
commercially insolvent, and a winding up order 
should be passed. 20 Corn Cas 31 ! : AIR 1950 East 
Funj 142 (148, 149) (Pt C) (Prs 22 to 24). 

4 (b). Non-payment of disputed debts. 

~—S 162—'“Unable to pay its debts”—Dispute as to 
liability for immediate payment — Practice of Courts. 
See Ibid, S. 163. A I R 1955 Cal 273 (DB). 

—S. 162 (v) — “Inability to pay debt” — Debt bona 
fide disputed —Summary ‘mit in respect of loan under 
pronote—Unconditional leave to defend suit given — 
i'act is not conclusive about debt being bona fide — 
(C. P. Code (1908), O. 37, R. 3 (2) ). AIR .1955 NUC 
<Raj) 4043. 

5. Just and equitable. 

(a) . Disappearance of substratum of 

company. 

(b) . Complaints relating to management. 

(c) . Other grounds. 

5. Just and equitable. 

S* 162 ‘Just and equitable’ — Meaning of. See 
Companies Act (1956), S. 433. A I R 1958 Andh Pra 
259. 

-S. 162—“Just and equitable”. 

Where a company is a private company and parti¬ 
cularly where it is nothing more than a partnership 
converted into a company, the Court in winding up 
will app'y to a very great extent the Yules applicable 
h^wincbng up a partnership. A I R 1955 N U C (Cal) 

-S. 162 (vi)—Just and equitable-(Companies Act 

(1956). S. 433 (f) ). 

Where a company's capital is not distributed 
amongst the members of one and the same family and 
a ° me of the shareholders are total strangers, the com¬ 
pany by no means be regarded as a •‘domestic or 
family concern” and hence the circumstances which 
justify the dissolution of a partnership would not 
apply to wind up such company. (1957) 27 Com Cas 
340 : A 1 R 1956 Pepsu 89 (91, 92) (Pt A) (I>rs 5, 8). 

'7a~ei 1^2 (vi) —Just and equitable—(Companies Act 
\ 19dG)| S# (() )• 

In deciding whether it is just and equitable to wind 

up a company, interest of the general body of share¬ 
holders is a matter of primary consideration in such 

(97MPt^\f/(Pr^30) CaS 340 s A 1 R 1956 Pepsu 89 
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-S. 162 (vi)—Just and equitable—(Companies Act 

(1956), S. 433 (f) ). 

It is true that the “just and equitable” clause ought 
not to be confined to circumstances ejusdem generis 
with those set out in the foregoing clauses of S. 162. 
But, wide as the powers are, they ought to be exer¬ 
cised with greater care and circumspection. There 
must be very strong grounds for exercising the discre¬ 
tion, particularly at the instance of a shareholder and 
against the unanimous view of all the rest of them. 
(1957) 27 Com Cas 340 : A I R 1956 Pepsu 89 (97) 
(Pt N) (Pr 31). 

-Ss. 162 (v) and (vii), 153 — Banking Companies 

Act (1949), S. 38 — Receipt by creditors of instalment 
under scheme sanctioned under S. 153 - Petition by 
them under S. 162 is technically barred but winding 
up petition on allegations that Bank cannot meet its 
iiabiii ties can be allowed on just and equitable 
grounds. A I R 1955 NUC (Punj) 4983. 

- S. 162 (vi) —Power under when to he exercised— 

Withdrawal of petition filed under S. 162 (vi)— Sub¬ 
stitution under R. 11 (i) of Rules framed under S 246 
— When permitted —(Companies Act (1913), S. 246) 
—Rules under R. 11 (i). 

The power given bv clause (vi) of S. 162 to the 
Court should not be exercised unless there is very 
strong ground for acting upon it because Companies 
are governed by majority of their own members and 
where there is a domestic tribunal which has powers 
to decide uoon a question, it should, if possible, be 
left to the domestic tribunal. 

Where in an extraordinary general meeting of 
share-holders of a Bank a resolution is passed by a 
majority of votes and a petition for winding up of 
the Bank is made under S. 162 (vi) but is withdrawn, 
the Court will not permit substitution under R. 11 (i) 
of Rules framed under S. 246 unless it is shown that 
the majority of the share holders who have the vot¬ 
ing power have used that power for their own com¬ 
mercial interests outside the Bank in disregard of the 
interest of the minority. In such a case there is no ob¬ 
ligation on the Court to substitute another person as 
petitioner merely because he is desirous of prosecut¬ 
ing the original petition. Rule 11 (i) leaves the matter 
to the discretion of the Court for otherwise the door 
would be laid open to unlimited opportunities for 
blackmail, -especially in times of financial panic. 
(1952) 22 Com Cas 279 : A I R 1952 Punj 132 (133) 
(Prs 14, 16). 

-S. 162 (vi)—Just and equitable—Test—No likeli¬ 
hood that company will carry on or that its object 
will be attained—It is just and equitable to wind up 
company. 

In considering whether it is just and equitable to 
wind up a company the decisive Question must be the 
question whether at the date of the presentation of 
the winding up petition there was any reasonable 
hope that the object of trading at a profit, with a 
view to which the company was formed, could be 
attained. It is. therefore, lor the company to satisfy 
the Court that there was anv reasonable hope of the 
company workine at a profit. If a company has not 
got enough credit in the market and has not got 
sufficient means even to pay its employees, it is not 
likely that it will be able to carry on and its object 
would be attained and it is just and equitable to wind 
up the company : A I R 1936 P. C. 114, Foil. 20 Com 

Cas 311 : A I R 1950 East Punj 142 (149) (Pt D) 
(Pr 25). f 

5 (a). Disappearance of substratum of company. 

-S. 162 (vi) — Disappearance of Substratum of 

company—When ground for winding up order. 
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COMPANIES ACT (7 of 1913), S. 162, Note 5 (a) 


A creditor will not ordinarily be heard to urge that 
a winding up order should be made because the sub. 
stratum of the company is gone, not for the reason 
that he is technically and as a matter of Jaw barred 
trom taking that ground at all, but for the reason that 
it is not a proper ground for a creditor to urge, except 
in very special circumstances. 

\\ heiher the substratum of a company is gone and 
the object with which it was formed, has become 
impossible or further pursuit, is usually the proper 
concern of only of its shareholders and contri¬ 
butories ; a creditor cannot properly be allowed to 
use it as a ground for breaking up the company unless 
by the disappearance of the substratum the recovery 
or his debt has been imperilled. 


Further ;the reason that the substratum of a com¬ 
pany is gone is not one of the specific grounds giver 
rn S. 102 of the Act for making a winding up order 
The disappearance of the substratum is a circumstance 
in view of which the Court may, in a given case 
consider it just and equitable that a winding up ordei 
should be made. (1947) 2 All E R 104,Rel. on. 93 Cal 
\ J 27 1 : ( 1954 ) 24 Com Cas 507 : A I R ] 954 Cal 
499 (503, 504) (Pt C) (Prs 17, 19) (DB). 


S. 162—“Just and convenient 


\ l 


If the substratum of the company is gone and then 
is no reasonable chance of the company starting 
business again it is just and convenient that the com 
pany should be wound up. 91 Cal L J 98 ; AIR 195< 
Cal 195 (196) (Pt C) (Pr 11) (DB). 


S# 162 Just and equitable ground for winding 
up—Substratum of company gone — It is just and 
equitable : to wind up company — Application >of 
principle. 

When the substratum of the company is gone, it is 
just and equitable to wind up the Company. It is 
when the whole of the business which the company 
incorporated to carry on, had become impossible, 
Court might order the company to be wound up. 
(1807) 2 Ch A 737 ; and (1882) 20 Ch D 151 and 
(1947) 2 All E R 104 and (1882) 20 Ch D 109 and 
(1889) 01 L T 785 and (1947) S C 440, Rel. on. The 

mu st be either physical or legal impos* 
sibility or it may even amount to reasonable probabi¬ 
lity of the company not being able to carry out the 
main or dominant object. It is, however, necessary 
tor the application of the principle that the main or 
primary object must have become impossible of fulfil¬ 
ment. The abandonment of the main or dominant 
object may be treated as one of the circumstances 
leading up to the commercial impossibility of the 
venture but it is not sufficient to support a petition 
for winding up on the ground that the substratum 

of the company is gone. (1940) 1 All.E R 435 (439), 
Rel. on. 

The difficulty in many cases is to determine which 
is the main or primary object or purpose or the sub¬ 
stance of the venture, particularly having regard to 
the fact that the objects clause of the Memorandum 
is usually drawn in a very wide form. According to 
the rule of construction one or more paragraphs are 
taken as ;embodying the main or dominant object of 
the Company, and all other paragraphs are treated 
as merely ancillary. This rule may be referred to as 
the main objects rule of construction. 

Every rule of construction contains by implication 
the saving clause “unless a contrary intention appear 
by the document.” The Court is bound to give effect 
to the intention expressed. (1902) 1 Ch 745, held do 
longer good law in view of (I960) 1 All E R 244 : 
(1900) 2 All E R 244, Rel. on. (1962) 3 Guj L R 165 1 
(1962) 32 Com Cas 970 r AIR 1962 Guj 269 (277, 
278, 279, 280) (Pt E) (Prs 17, 18, 19;. 


-S. 162 — Bad administration undermining subw 

stratum. 

Where the bad administration of a Bank’s affair 
has undermined the substratum of the Bank con¬ 
siderably, the Court is justified in passing an order 
tor compulsory winding up: AIR 1942 Bom 231 Rel 

on. (’50) 55 Mys H C R 107 (DB). 

5 (b). Complaints relating to management. 

® S* 162 (vi) ‘Just and equitable’—Mismanage¬ 
ment of directors whether ground for winding up. 
See Ibid, S. 153-C. AIR 1956 S C 213. 

Ss. 162, 175—Provisional liquidator — Appoint¬ 
ment of Provisional liquidator not to he appointed' 
pending order on winding up application on ground 
ot deadlock in management. 

An application for the appointment of a provisional 
liquidator is not ordinarily allowed except on the 
petition of a creditor who has been unable to obtain 
payment of his money, or unless the company asks 
tor or agrees to the appointment. The dangers invol¬ 
ved in appointing a provisional liquidator and then 
finding that there is no justification for making a 
winding up order are obvious. The consequences to 
the company of the making of a wrong order in such 
a matter are far more serious than the granting of an 
injunction which has ultimately to be dissolved. The 
object in appointing a provisional liquidator is to 
ensure that there will be a fair distribution of the 
assets of the company and that one creditor will not 
be permitted to benefit at the expense of the others. 

A public company cannot be wound upon the ground 
of a deadlock in the management and pending the 
making of a winding up order a provisional liquidator 
cannot oe appointed with full power to carry on the 
business. (1877) 0 Ch D 112, Rel. on. ; (1910) 2 Ch D 
420 k Disting. 31 Pat L T 76 : 20 Com Cas 151 : AIR 
1950 Pat 237 (238, 239) (Pt B) (Prs 3, 4). 

"S. 162 (vi)—lust and convenient — (Companies 
Act (1956), S. 433 (f) ). 

If there is an honest difference of views between a 
director and the other directors and he on that ac¬ 
count, has lost confidence in them, the view of the 
majority must prevail; and he can have no cause for 
any justifiable complaint. His remedy would ordi¬ 
narily lie in appealing to the general body, which 
forms the domestic tribunal in case of a limited 
concern. Where there is no allegation, much less 
proof, of any misappropriation or malversation of 
funds by the directors or that any one of them, 
because of the preponderance of his voting power, a 
managing the affairs of the company for his personal 
advantage, the mere fact that a director can oe or is 
being out-voted by the majority in the internal 
management of the company, or that he is being 
singled out by the rest of the directors, ought not to 
be regarded a sufficient ground to wind up the com¬ 
pany under the just and equitable clause. (1957) Com 
Cas 340 : AIR 1956 Pepsu 89 (92) (Pt B) (Pr 8). 

-Ss. 162 (vi), 153-Scheme uader S. 153 — Inter¬ 
ference by old Directors in working by management 
under new scheme—This is enough to order winding 
up of bank on just and equitable grounds — (Banking 
Companies Act (1949), S. 38). AIR 1955 NUC (PunjJ 
4983. 

-S. 162 (vi) —Just and equitable. 

If the company or any of its members satisfiesthe 
Court that the Company could be continued without 
the conduct of its businejs being subject to the com- 
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plaint of its being oppressive to some part of the 
members, the Court would not have found it just and 
equitable to order the winding up of the company. 

I L R (1952) Trav-Co 319 r (1952) 23 Com Cas J 61 : 
1952 Ker L T 148 : AIR 1952 Trav-Co 243 (246, 247) 
(Pt F) (Pr 10) (DB). 

5 (c). Other grounds. 

-S. 162 (vi) — Just and equitable ground — Dis¬ 
honest conduct or unauthorised business resulting in 
profits to company — (Companies Act (1956), 
S. 433 (f).) 

In a case where the legal rights are not clear and 
the company in its own interests acts in a particular 
way but the other party has his remedy by a regular 
civil suit, it is a dispute, which can be the subject- 
matter, of a civil suit, and as such cannot be the basis 
for holding that there was any dishonesty in the 
conduct of the company as such: (1924) A C 783, 
(Distinguished.) There is do just and equitable ground 
to wind up the company simply because, in the past, 
they had carried on unauthorised business when that 
busiritns has only resulted in profit to the company. 
An ultra vires transaction on the part of the directors 
is of itself no ground for a winding up order. It 
follows that an ultra vires transaction which was to 
the benefit of the company and its share-holders 
would still less be sufficient justification for a wind¬ 
ing up order. AIR 1932 P C 1, Rel. on. AIR 1959 
All 276 (308, 309, 310) (Pt F) (Prs 46, 49) (DB). 

-S. 162 — Formation of company with object ol 

Controlling Vaida dealings of its members—Vaida 
Contracts as envisaged by bye-laws — Held not 
wagering contracts—Company held could not be 
wound up. See Contract Act (1872), S. 30. AIR 1952 
Trav-Co 435 (DB). 

SECTION 163 

-Ss. 163 and 162-Unable to pay its debts — Dis¬ 
pute as to liability for immediate payment—Practice 
of Court. 

The principle on which the Court will forbear 
deciding the dispute and making a winding ud order 
in case it decides it against the company, is that 
winding-up proceedings are not intended to be ex¬ 
ploited as a norma! alternative to the ordinary mode 
of debt realisation and that it is more convenient that 
claims should be investigated and decided in a 
regular action. The basis of an order for winding up 
against a company is that the company has ceased 
to be commercially solvent ani accordingly, it is fit 
and proper in the interest of the creditors and share¬ 
holders not to allow it to function further as a com. 
pany. When there has been a failure to pay a debt in 
accordance with a statutory notice of demand, insol¬ 
vency is to be presumed, but it may also be proved in 
other ways. The basis of a winding-up order on the 
ground of a company’s inability to pay its debts is, 
however, always insolvency. When a company has 
failed to pay a debt, but it appears that the failure 
occurred, not because the company was unable to pay , 
but because it disputed the liability on a substantial 
ground and there is nothing to show that if the 
dispute is decided against the company it will not or 
will be unable to pay the debt, there is no present 
proof of insolvency and therefore no sufficient basis 
for making a winding-up order. In such a case the 
winding-up Court will only see if the grounds on 
which the liabilitv is disputed are substantial and if 
the dispute is in that sense ‘bona tide’. If it finds the 
issue regarding the bona fide in favour of the com 
puny, it will ordinarily not proceed further and 
decide the dispute itself and determine whether or 


not a debt exists and has become payable. In such a 
case, the Court will either dismiss the petition for 
winding-up or keep it pending till the creditor has 
established his claim in a regular action. A com¬ 
pany which has to sell its capital assets in order to 
pay its debts cannot ordinarily be said to be com¬ 
mercially solvent, unless the assets are surplus assets. 
On the other hand there could not be an order! or 
winding up merely on the basis that if there had 
been debts immediately payable the company would 
be unable to pay them. 57 Cal W N 689 : ILR (1956) 
2 Cal 95 : AIR 1955 Cal 273 (274, 275, 276) (Prs 6, 
7, 10) (DB). 

——S. 163—Inability to pay debts—Effect of S. 33 (3) 
and S. 163, Companies Act. See Banking Companies 
Act (1949), S. 38 (1) \3). AIR 1954 Cal 583 (DB). 

-S. 163 (1) (i)—Notice’ under, invalid—Creditor’s 

remedy. See Ibid, S. 162 (v). AIR 1954 Cal 499 (DB). 

-S. 163 (1) (i) —Creditor’s demand — Not addres¬ 
sed to registered office —Not sufficient. 

If a notice of demand is to operate as a valid statu¬ 
tory notice under S. 163 (1) (i) it is to be delivered to 
the company at its registered office. A letter addres¬ 
sed to a place other than the company’s registered 
oifice cannot be relied upon by the creditor for the 
purposes of S. 163 (1) (i). 93 Cal L J 271 : (1954) 24 
Com Cas 507 : AIR 1954 Cal 499 (502) (Pt A) (Pr 13) 
(DB). 

-S. 163 (1) (i) — Demand notice — Delivery of — 

Presu mption. 

Where the demand notice was duly addressed to 
the registered office of the company and the acknow¬ 
ledgment was duly returned to the sender, the pre¬ 
sumption that it was duly delivered must operate' 
until rebutted. (1953) 23 Com Cas 81 : 57 Cal W N 
136 : AIR 1953 Cal 387 (388, 389) (Ft B) (Pr 8). 

-S. 163 (1) (i) and (ii)—Proof’ — What is. 

Proof to the satisfaction of the Court is not requir¬ 
ed in the events mentioned in Clauses (i) and (ii) of 
section 163 (1). (1953) 23 Com Cas 81 : 57 Cal W N 
136 : AIR 1953 Cal 387 (390) (Pt C) (Pr 19). 

-S. 163 — Minority of share-hollers’ application 

for winding up on ground that by closing the busi¬ 
ness and leasing working of the factory at the com¬ 
pany to partnership of sons of one of directors, the 
directors conducted the affairs of company prejudicial 
to interest of company and oppressive to minority of 
share holders an! lor advancement of private inte¬ 
rests of the director at the expense of the company 
and the minority of share-holders. See Ibid, S. 162. 
AIR 1962 Cuj 269. 

-Ss. 163 and 166 — Petition for winding up — 

Petitioners stating therein that thev were creditors 
to extent of certain amount—Company not disputing 
amount but stating that it had counter claim which 
was vague - Petitioneis held were creditors. 

In the petition for winding up, the petitioners had 
definitely alleged that they were creditors to the 
extent of a certain amount. Along with their petition 
they filed a photographic copy of the account and 
also the letter which the company had sent m reply 
to the notice of demand sent by the petitioners. It was 
never denied in the letter that the amount as such was 
not due. W hat was claimed was that the company 
had a lien on this debt because there were certain 
claims which the company had against the petitioners 
Even in the reply filed in Court it was admitted that 
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-h! S ° f the c , ompa ? y showed a certain credit to 

cUim & Dg Cred,t ? rs , b “t there again some counter¬ 
claim had been made by the company against the 

a t Dd a11 they said was thatth/accounts re! 
quired sciutiny and that the petitioners were not 

de^r/y stated t ed t0 ^ SUm claimed ' wh V it was not 

He i d .’ f J? at t,lere was n0 bona fide dispute with 

npffiv! t0 u arrount due from the company to the 
p loners. It was open to the company to adduce 

hni ft” 06 t0 •' n °w the correctness of their allegations 
but they never did anything of the kind. On the other 

nand, their reply to the petition showed that thev 
were not very serious in their opposition to the wind¬ 
ing up order. The petitioners v ere, therefore, credi¬ 
tors within the meaning of Ss. 163 and 166 and had 

i4q US MHRm f i°ft cu 1 ?, a PP Iicat >ou : (1870) 11 Eq 
hi?' (18 o2 ) r. 10 CbD246 3n d AIR 1929 Lah 651, 

• -! ? as 311 : AIK 1950 East Punj 142 

(146, 147) (Pt B) (Prs 17, IS). 

S. 16.2 (1) -Inability to pay debts — Small debts 

m nrr i * *. ^ J O_T 1 • i r> i • v __ 


COMPANIES ACT (7 of 1913), S. 163 


. . ' ' — -^ w UiliaLL UCUIS 

’"'Pa.'d. See Ibid, S. 162 (v). AIR 195S 
A U C (Raj) 4045. 

SECTION 165 


S. 165 (vi) — Just and equitable. 

An application for compulsory winding of the com. 
pany was hied under Ss. 102 and 166, Companies 
Act, by certain persons who were fully paid-up 
share-holders of the company. None of the creditors 
ot the company in spite of the active canvassing by 
the petitioners had joined the application for winding 
up. On the other hand they had filed affidavits into 
Oourr, saying that in the interest of the Company, no 
winding up order should be made. According to the 
oral and documentary evidence adduced in the case, 
tue Company was carrying on its business success- 
y* Setting the accounts audited regularly and was 
also paying dividends to the share-holders, and was 
meeting its current demands. Petitioner No. 1 and peti- 
tioner No. 14 were directors of the Company till 
iitoU and they never complained against the manae- 
sng agents or about the management of the company. 
Many ot the resolutions regarding the management of 
Nile company now questioned were passed when thev 
were directors. The evidence disclosed that the peti¬ 
tioners began to evince dissatisfaction of the Com- 
pany s management only after 1950 when petitioner 
No. 14 constructed another Cinema house. 

Held, that it was not just and equitable to order a 
winding up of the company as the petitioners had 
i-ailed to make out a case for winding up. The appli¬ 
cation was due to the instigation of petitioner No. 14 
and was not a bona fide application but on the other 
hand wasamala fideone. AIR 1942Bom 231, Applied 

SLR (1.955) Cut 363 : AIR 1955 Orissa 84 (94) (Pt C) 
(Prs 52,55, 56). M ' 

SECTION 166 
SYNOPSIS 

(Companies Act (1913), S. 166). 

1. Scope. 

2. Application by company. 

3. Creditor’s application. 

4. Contributory’s application. 

5. Registrar’s application. 

1. Scope. 

•-Ss. 166, 156, 158, 167, 211„ 228 and 270 to 

272—Company incorporated outside India; carrying 
business in India—Winding up as unregistered com¬ 
pany—Foreign creditors can prove their claims. See 
Ibid, S. 158. AIR 1962 S C 500. 


, b i" * n * be books of account of a branch of 

1 V b ^ eustomer and corresponding 
credit to the head office took place after a petition 

or winding up against the head office, the customer 

must rank only as an ordinary creditor of such bank. 

52 Bom L R 58/ : 1950-20 Com Cas 49 : AIR 1950 
Bom 375 (376, 377, 378) (Prs 2, 6, 7, 8) 950 

[Overruled in AIR 1958 Bom 100.] 

S. 166, Proviso — Non-compliance. 

th ® P et o fi ? n , doe f s no f sbow (hat the proviso 
to S. 106 is satisfied it is for the Company to take the 

objection in its answer. AIR 1955 N U C (Cal) 2907 


Ss 166, 162, lo3-C — Petition under S. 153-C 
with alternative reuef of winding up — Petitioner can 
abandon relief under 8. J53-C and claim relief of 
wmding up. (1962) 3 Guj L R 165 : (1962) 32 Com 
>~as 9/0 : AIR 1962 Guj' 269 (275) (Pt A) (Pr 13). 

-~Ss. 166 and 221—Relative scope — Application 
under Whether bar to application under S. 166. 

Wher e one of the petitioners lor winding up under 

q ooi r aS P r ^Y iousl y filed an application under 
*t.i . Y;, . U P subject to supervision of Court 

which is still pending, it cannot be regarded as a bar 

\°. th T e r under S. 166. (1956) 26 Com Cas 

(14i) (K B) S 2 7). tiala 551 :AIR 1955 PepSU 136 

S. 166—Simultaneous applications for winding 

a947) f TnT3) bility *~ (High C ° UrtS (Pun, ’ ab) 0fder 

On 1st May, 1948 A filed an application in the High 
Lourt of Lahore for winding up a private limited 
company incorporated in 1941 with its registered 
o^ce at Karnal. While it was still pending, A and 
other creditor B filed in December 1951, a second ap¬ 
plication for winding up the company in the East 
Punjab High Court. On an objection that the second 
application was not maintainable in view of the 
pending petition in the Lahore High Court. 

Held, that Art. 13 of the High Court (Punjab) 
Order, 1947, had the effect of vesting jurisdiction in 
the Lahore High Court in respect of the petition 
pending there and the decision of that High Court in 
respect of that petition was as binding as a decision 
of the East Punjab High Court. 

(2) That there was however no rule debarring a 
a person from instituting two or more identical suits 
in the same Court or different Courts of concurrent 
jurisdiction, and there was therefore no reason why 
two winding-up applications more or less identical 
could be maintained at the same time. 

(3) That the only rule regulating such matters is 
contained in S. 10, C. P. Code, but that rule did not 
apply to the present case and what is more, the rule 
does not contemplate the dismissal of either suit or 
proceeding but merely the stay of the one for the 
other. 

(4) That on general grounds too, there were several 
considerations why the appellant should not be de¬ 
barred from seeking his remedy in the East Punjab 
High Court merely because another Court of compe¬ 
tent jurisdiction is yet considering a similar prayer by 
him. 

t5) That the old maxim of law that a Judge must 
extend his jurisdiction does not mean that he should 
usurp jurisdiction where none exists but does mean 
that he ought to amplify as far as possible the reme¬ 
dies he can grant. 

(6) That there was therefore no legal bar to the 
maintaining of the second petition in spite of the pre¬ 
vious application in the Lahore High Court. 56 Pun 
L R 8 i (1954) 24 Com Cas 77 : ILR (1954) Punj 
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757 ; AIR 1954 Punj 94 (95, 96) (Prs 4, 6, 7, 8 
<DB). 

2. Application by company. 


Ss. 166, 162 ( 1 ) and 174-Winding-up - Special 


resolution—Necessity of—Lacuna is fatal—S. 174 is 
no remedy. 

Section 166 and S. 162, Cl. ( 1 ) should be read 
together and if they are so read, there can he little 
doubt that it is the company that can apply for com¬ 
pulsory winding up and in that case the company 
can be wound up only when its members assembled 
in a general meeting decide to present a petition for 
winding up by the Court. The Managing Director or 
for the matter of mat any number of Directors, 
cannot constitute the company for the purposes o 1 : 
making an application for winding up. It may be 
that the Directors in case they find the company to 
be insolvent or unable ta pay its debts, cr in ease 
there is any other urgent or important matter affect¬ 
ing the company which requires an investigation by 
the Court, would be justified in applying to the Court 
for compulsory winding up, but if they make such 
an application they would be doing so in the^r 
individual capacity and not in the name of the 
company. The company means the company as com¬ 
posed of all its members, ft is true that the Manag¬ 
ing Director does under the Articles of Association 
Possess the power to institute or defend suits or other 
litigation oa behalf of the company; but that power 
does not inclucje the power to make an application 
for winding up in the name of the company; as it is 
the company itself which will decide whether to 
apply for compulsory winding up or not. Of course, 
if it decides to do so, it might authorise the Manag¬ 
ing Director or any other member or person to make 
"the necessary petition. 

Section 174 of the Indian Companies Act and its 
compliance cinnot make up for the fatal lacuna. For 
the meeting held by the Commissioner of the contri¬ 
butories and creditors combinedly cannot by any 
stretch of imagination or words be a substitute for a 
general meeting of the members. I L R (1952) Patiala 
088 : A I R 1953 Pepsu 195 (196) (Pt A) (Prs 1, 2). 

3. Creditor’s application. 


S. 166 —Right to apply—Debenture-holder. 


A debenture-holder of a company is entitled to 
apply for winding up of the company if the deben¬ 
tures contain a personal covenant by the company to 
pay to the debenture-holders. I L R (1955) Rom 550 : 
5i Bom L R 378 : (1955) Com Cas 227 : A 1 R 1955 
Bom 355 (360) (Pt B) (Pr 17) (DB). 

S. 166—Applicability—Petition for winding up 
Absence of substratum of company is not specific 
ground lor winding up. AIR 1955 N U C (Cal) 2907. 

4. Contributory’s application. 


: Ss. 166, 162 — Share-holder’s petition for wind- 

*ng up Majority of share-holders against winding 
up—Considerations for Court. 

As between share-holders the wishes of the majority 
shall prevail, ft is very important that the Court 
should not, unless a very strong case is made, take 
upon itself to interfere with the domestic forum 
which has been established for the management of 
he affairs of a company. The fact that the majority 
of the share-holders including an independent share¬ 
holder like the Government are against the winding 
up of the company and desire the company to con¬ 


tinue is an important circumstance which must weigh 
with the Court in deciding whether it should or 
should not make a compulsory winding up order 
against the company. Of course if it holds that the 
substratum of the company is gone, this considera¬ 
tion would be entirely irrelevant for in such a case 
the majority cannot force the minority to continue 
the company. AIR 1942 Born 231 and AIR 1914 Bom 
190 and (1897) 2 Ch A 737 and (1877) 0 Ch A 641 
and (1877) 5 Ch D 609, Rel. on. (1962) 3 Guj L R 
165 : (1962) 32 Corn Cas 970 : AIR 1962 Guj 269 
(275, 276) (Pt B) (Pr 14). 


Ss. 166 and 170—Winding up petition by fully 


paid-up share-holder. 

The right of a contributory to present a petition 
for winding up is declared in unqualified terms in 

S. 166. To annex a further condition to the exercise 
of that right that there should be an allegation and 
proof, that there would be surplus assets available 
for distribution, would be to add to the section and 
not to interpiet it. When the applicant for winding 
up is a fully paid-up .hare-holder and no rights or 
creditors are involved the Court has always a discre¬ 
tion to decide whether it is in the bed interests of 
all the persons concerned that the company should 
be wound up. Want of assets may be an element in 
determining whether the petition is bona fide or not 
but except to that extent it would not be a relevant 
consideration for deciding whether uiuding up 
should be ordered or not. Where a share-holder has 
made out a case for winding up a company the peti¬ 
tion is not liable to be thrown out merely on the 
ground that he has not established that there wall be 
surplus assets available tor distribution and that is 
precisely what S. 170 enacts. Where the share-holders 
themselves passed a resolution for winding up the 
concern there cannot be any doubt that it is just and 
equitable that it should be wound up, upon a peti¬ 
tion by a share-holder even though there is no allega¬ 
tion and proof that there would be surplus assets 
available for distribution. AIR 1955 N U C (Mad) 
3935 (DB). 

-- Ss 166 and 170 — Fully paid-up share-holder — 
Petition for winding-up by — No limitations apart 
from the Statute — Priina facie case of available 
assets on winding up — Tangible interest therein — 
If limited by. 

Fully paid-up share-holder is a‘contributory* and 
can under S. 100 of the Companies Act file a petition 
for winding up as anv other contributory. (A I R 1930 
Mad 240; AIR 1938 All 615, Rel. on.) 

In view of S. 170 of the Act, the fully paid-up 
share-holder is under no compelling necessity to 
prove the existence of available assets in which he 
has a tangible interest; the only limitations are those 
provided under S. 100 and the above restriction on 
his right to apply (held necessary in early English 
cases) is not to be found therein. 11 is petition must he 
treated just like any other petition filed hv any credi¬ 
tors or other contributory. AIR 1952 Mad 557 (559) 
(Prs 1, 5, 7). 


-S. 166 -Fully paid up share holder is not contri¬ 
butory — He cannot apply for winding up. See Ibid, 
S. 156. AIR 1955 Orissa 84. 

-S. 166 — Winding up — Petition by holder of 

fully paid up shares (contributory) —Whether allega¬ 
tion of surplus assets necessary — Joint-holders of 
shares — Whether one of the Joint-holders can pre¬ 
sent petition lor winding up — The Companies Act 
(1 of 1956), Ss. 426 and 428, S. 439 (l)(c). 

The word ‘contributories’ in S. 166 of the Com¬ 
panies Act, 1913, includes a fully paid up share- 
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holder, and since no limitation is placed by the 
section itself, a fully paid up share-holder need not 
^ prove that in the case of winding up there 

will be substantial surpuls for distribution among the 
share holders. ((1950) 20 Com Cas 246, (doubled.) In 
the case of joint share holders, there is nothing in¬ 
herently wrong in a petition for winding up by one 
of the joint share-holders on his own behalf end in 
respect of those shares. (1956) 26 Com Cas 41: I L R 

(1955) Patiala 551: AIR 1955 Pepsu 136 (139) (Pt A) 
(Pr 9). 

Ss. 166, 156, 158—Person holding fully paid up 

shares-Right to apply for winding up as contri¬ 
butory. 

If a fully oaid-up share-holder presents a petition 
he must aPege and prove to the extent of a prima 
facie case, that there are assets of such amount that 
in the winding up he will have a tangible interest. 

^ here a contributory who is a holder of fully paid 
up shaies files an application for winding up and (i) 
does not allege that there is a surplus and (2) does 
not give prima facie evidence of the likelihood of 
there being some tangible surplus, he is not entitled 
to bring under the law a winding up petition because 
he has no interest in winding up and is not a con¬ 
tributory within the meaning of S. 166, although for 
the purpose of adjustment he will come within the 
definitior of the word “contributory.” 52 Pun L R 
415:20 Comp Cas 246 : AIR 1950 East Punj 328 
(333, 334) (Prs 27, 31). 

5. Registrar’s application. 

; S. 166 (aa) (ii) — Sanction — Petition to be filed 
within reasonable time of grant of sanction. 

A petition filed by the Registrar for winding up 
with the sanction of Government must be filed 
within a reasonable time of the obtaining of such 
sanction failing ‘which the Court will refuse to 
recognise the sanction as a valid sanction 55 Bom 
L R 312 : (1953) 23 Com Cas 25 : AIR 1853 Bom 270 
(271) (Pt A) (Pr 3). 

-S. 166 (aa) (ii)—-Sanction—-Validity. 

The sanction must be obtained in relation to the 
facts on which the petition is based, and it sanction 
is obtained in relation to one set of facts and the 
petition is based on another set of facts the Court will 
refuse to consider the sanction as valid. 55 Bom L R 
312 : (1953) 23 Com Cas 25 : AIR 1953 Bom 270 
(271) (Pt B) (Pr 3). 

-Ss. 166 and 218 — Registrar’s right to apply — 

(Jammu and Kashmir Companies Act (1977), Ss. 166, 
218.) 

Under S. 166, Companies Act, the Registrar is 
entitled to present an application for winding up of 
the company where it is carrying on i f s business and 
not after it has gone into liquidation. There is no other 
provision in the Companies Act by which the Regis¬ 
trar has the right to institute an application for com¬ 
pulsory winding up :of a Company when it has 
already been voluntarily, wound up. On the other 
hand while the right of applying to the Court for 
winding up has been given to the Company or to any 
of its creditors or contributories or the Registrar 
under S. 106 of the Jammu and Kashmir Companies 
Act, 1977, S. 218 of the Act expressly lays down that 
winding up of a Company shall not bar the right of 
a creditor or a contributory to have it wound up by 
the Court. The omission of the Registrar from the 
provision of S. 218 is exceedingly significant and 
shows that the Registrar has no right to take initia¬ 


tive in such matter. AIR 1955 J & K 32 (33) (Pt B) 
(Pr 4) (DB). 

-S. 166 (aa)—Petition after voluntary liquidation. 

Section 166 is applicable only in case the company 
is carrying on its business. 

After the company has gone into voluntary liquida¬ 
tion the Registrar cannot ask for compulsory winding 
up of the company. AIR 1954 J & K 10 (11) (Pr 3). 


SECTION 167. 


•-Ss. 167, 156, 158. 166, 211, 228 and 270 to 

272 —Company incorporated outside India, carrying 
business in India — Winding up as unregistered com¬ 
pany — Foreign creditors can prove their claims— 
See Ibid, S. 150. AIR 1962 S C 500. 

Ss. 167, 178 (l), 228 and 229-Head office of 


banking company in India - Winding up proceed¬ 
ings—Branches in Pakistan — Creditors of branches, 
when can prove their claims and participate in dis¬ 
tribution of assets of bank — Effect of non-recipro- 
city between India and Pakisthan stated — (Com¬ 
panies Act (1956), Ss. 456, 528 and 529). 

In India and Pakistan in view of the absence of 
reciprocity between these two countries, the un¬ 
qualified application of the English rule of equal 
distribution of Indian assets among all creditors 
Pakistani and Indian will not be reasonable or equit¬ 
able. The reasonable thing to do, where the bank in 
India has gone info liquidation, but the branches in 
Pakistan are doing business, is to allow proof of only 
such debts in the fndian liquidation which can either 
by the application of the rule of ‘lex situs’ or by the 
application of what is known as the proper law of 
the contract, be said to be properly recoverable in 
the Indian Union alone. If applying such principles 
of private international law any Pakistani debt is 
found to be recoverable in the Indian Union, proof 
of it may be allowed in the Indian liquidation subject 
to such terms and conditions as mav De thought fit to 
be imposed in the particular facts of each ca s e. If on 
the other hand it appears from the necessary course 
of business between the parties that a bank had 
localised its obligation to its customer or creditor, 
so as to confine it primarily, to a particular branch in 
the Indian Union, such a debt or claim must neces¬ 
sarily be provable in the Indian liquidition. There¬ 
fore the reasonable method of lessening the rigour of 
the rule which requires the giving of equal opportu¬ 
nities of participation to the foreign and the Indian 
creditors in an India liquidation is to allow only 
such Pakistani creditors to prove their claim in the 
winding up whose debts are properly recoverable in 
the Union of India according to the principles or 
International law of 'lex situs’ on the ‘proper law or 
the contract.’ American cases Ref. Girish Bank Ltd., 
In re. AIR 1959 Cal 762 (765, 766, 767) (Pt A) (Prs 18. 
.19, 20,21,26, 29) (SB). 

-S. 167 * Insolvency proceedings — Adjudication 

order — Effect — Under private international law, an 
adjudication order will not have the effect of vesting 
in the official receiver immovable properties in a 
foreign country belonging to the insolvent— (Obiter . 

fLR (1952) Trav.Co'373 : (1953) 23 Com Cas 468 : 
AIR 1954 Trav-Co 40 (42) (Pt B) (Pr 6) (DB). 

SECTION 16S 

Ss. 16S, 171 and 230 (5)-Company under wind¬ 


ing up—Recovery of debt (Commission) limitation 
—Starting point. See Companies Act (1950). 3- o 

AIR 1963 All 284 (DB). 

-Ss. 168, 229 - Scope — Insolvent Company — 

Interest on debts due to creditors—Interest up o 
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date of petition for windiDg up only admissible — 
Travancore- Cochin Indian Company Rules (1952), 
R. 159-See Ibid, S. 229. 1963 Ker L T 268. 

—S. 168—Scope — Order of winding up—Relation 
back. 

Under S. 188, Indian Companies Act the order of 
winding up dates back to the date of the application. 
Transactions subsequent to that date are Dot binding 
on the liquidator except with the specific sanction of 
the Court. ILR (1952) Cut 309 : (1953) 23 Com Cas 
369: AIR 1954 Orissa 7 (Pr 13). 

-Ss. 168 and 229—Scope—Debt due from company 

not barred on date of petition for winding up but 
barred before winding up order — If provable — See 
Ibid, S. 229. AIR 1961 Funj 34 (DB). 

-Ss. 168 and 227 (2)—Raison d’etre of provisions 

contained in sections — (Companies Act (1956), 
S. 441). 

The raison d'etre of the provisions contained in 
Ss. 108 and 227 is to prevent disposition of the pro¬ 
perty of the company made after presentation of the 
petition for compulsory winding up, without permis¬ 
sion of the Court, with a view to avoid fraudulent 
preferences and to prevent other abuses attendant on 
transfer of assets of the company in contemplation of 
its liquidation. (1958) 28 Com Cas 216 : AIR 1958 
Funj 341 (343) (Pt A) (Pr 12). 

Reversed on another point in AIR 1961 Punj 84.] 

-Ss. 168, 171 and 227 (2) — Terminus a quo for 

purposes of liar under S. 171 — Doctrine of relation 
hack — Effect of — S. 9, Limitation Act—(Compa¬ 
nies Act (1956), Ss. 441 and 446). 

The terminus a quo for purposes of a statutory bar 
under S. 171 against commencing and continuing 
legal proceedings dates from the winding up order. 
It cannot be held that S. 168 controls the bar of 
limitation with respect to suits and other proceedings 
against a company. The words ‘when a petition for 
winding up order is made* cannot be read in the 
words ‘when a winding up order has been made' in 
S. 171. The doctrine of relation back is restricted in 
scope and cannot be extended for all purposes. In 
particular, it will not be correct to extend it, so as to 
interfere with the law of limitation and especially with 
the rule embodied in S. 9 of the Limitation Act. 
Moreover, if the scope of the doctrineof relation back 
is widened that will introduce considerable uncer¬ 
tainty regarding the termination of the period of limi¬ 
tation. For purposes of limitation the material date is 
fhe date of the winding up order. If the claim had 
become time-barred alter the presentation of the peti¬ 
tion for winding up but before the passing of the 
winding up order, the claim would become time-barred 
and the party would not be able to avail of the provi- 
Mons of S. 17], lor extending the period of limitation. 
(1953) 28 Com Cas 216 : AIR 1958 Punj 341 (344 
346) (Pt D) iPis 15, 16, 19, 30, 31). 

Reversed on another point in AIR 1901 Punj 847 

SECTION 169 

Ss. 169, 1/1 and 232—Object and scope—Leave 
under S. 171 — Necessity — (Companies Act (1956) 
Ss. 442, 446 and 537). 

The policy of law in enacting Ss. 109, 171 and 232 
of the Act is to protect the assets of the Company for 
equitable distribution amongst those entitled and to 
Prevent the administration being embarrassed by a 
general scramble of creditors. Therefore, leave 
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under S. 171 is necessary in respect of a suit or pro¬ 
ceeding against the Company. The material time with 
reference to which the question of leave is to be con¬ 
sidered is the date of winding up order. Where, at 
the commencement of the suit the action was against 
the Company, but when the winding up order came 
to be passed there was already a decision in favour of 
the opposite party, and it was the Company which 
was interested in prosecuting a protective proceeding 
to relieve itself from the effect of an adverse decision 
no leave is necessary. (AfR 1918 Lah 181 (FB) ; 
AIR 1941 All 154 and (1901) 85 L T 141, Rel. on ) 
1958 Jab L I 893 : 1958 M P C 797 : 1959 MPLI 
17] : AIR 1959 Madh Pra 95 (96) (Prs 7,8,9, 10) 
(DB). 

-Ss. 169 and 171 — Scope — (Companies Act 

(1956), Ss. 442 and 446). 

The slay contemplated by S. 171, of suits and 
other legal proceedings, is of a peremptory nature. 
Under S. 169 the Court had a discretionary power to 
restrain proceedings against the company during the 
interval between the presentation of the petition for 
winding up of a company and making of an order for 
its winding up. Sections 109 and 171 deal with >epa- 
rate stages. Section 169 refers to the powders of the 
Court during the period between the presentation of 
the petition and the passing of an order for the win¬ 
ding up of a company. Institution of suits against a 
company after the presentation of the petition is with¬ 
in contemplation of 8. 169. The second stage is reach¬ 
ed when a winding up order has been made, in 
which case there is a statutory bar against commence¬ 
ment of proceeding with a suit or other legal procee 
dings. (1958) 28 Com Cas 216 : AIR 1958 Punj 341 
(344) (Pt C) tPr 15). 

Reversed on another point in AIR 1901 Punj 84.] 

-5. 169 — Applicability. 

Section 169 applies only at a stage previous to the 
winding* up order and is not applicable after the 
winding-up order is made. Once the order is made 
the Court has no jurisdiction to stop the commence* 
ment or continuance of the proceedings by issuing an 
injunction. (1950) 20 Com Cas 261 : (1950) 18 I T R 
951 : AIR 1950 East Punj 210 (219) (Pt F) (Pr 38) 
(DB). 

SECTION 170 

-Ss. 170 (1) and 227 (2) —Winding up procee. 

clings — Order to keep pending — When to be made 
— (Companies Act (1956), S. 443). 

The Court will not except in special circumstances, 
order a petition to stand over for a long period. It 
will either make an order or dismiss the petition ; for 
if, alter adjournments a winding up order is made, 
the order w'ould date back to the presentation of the 
petition, and avoid, therefore, or imperil, anything 
done by the company in the meantime. Besides it is 
not fair to a company that winding up petition should 
he kept hanging over its head indefinitely : (AIR 1920 
Cal 1004 ; AIR 1952 Cal 323 and AIR 1952 Cal 323, 
Disting.; AIR 1959 All 276 (312) (Pt G) (Pr 56) 
(DB). 

-5. 170 — Scope of inquiry — Winding up — 

Matters to be taken into account. 

Where on a petition for winding up the petitioners 
have made out a case for the winding up of the com¬ 
pany by placing suaicient materials before the Court 
which would satisfy the Court that the company is 
insolvent and that its substratum is gone, it is the 
duty of the Company Judge to come to a conclusion 
whether on the materials placed before it a case has 
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been made out or not for the winding up of the com¬ 
pany. In such a case the motive of the petitioners in 
filing the petition is entirely irrelevant and should 
not be taken into consideration. 57 Bom L R 378 : 
(1955) 25 Com Cas 227 : ILR (1955) Bom 550 : AIR 
1955 Bom 355 (361) (Pt C) (Pr 20) (DB). 

— 7 S. 170—Burden of proof—Application by fully 
paid-up share-holder — Competency. 

The lule that the application by a fully paid-up 
share-holder must be rejected unless he alleges and 
proves that there would be surplus assets and that he 
has a tangible interest will not operate when the 
creditors have come and supported the application. 
91 Cal L J 98 : AIR 1954 Cal 195 (197) (Pt D) 
(Pr 20) (DB). 

——S. 170 (1) — Scope—Fully paid-up share-holder 
—Application by. 

Per Mookerji, }.— Statutory provision in S. 170 (I) 
clearly contemplates a case where there would be no 
surplus assets available for the applicant’s benefit, 
and such applicant may well be a fully paid share¬ 
holder. 91 Cal L J 98 1 AIR 1954 Cal 195 (200) 
(Pt E) (Pr 40) (DB). 

-S. 170 — Scope — Winding up petition by fully 

paid-up share-holder —- See Ibid, S. 160. AIR 1955 
N U C (Mad.) 3935 (DB). 

-S. 170 — Fully paid-up share-holder can main¬ 
tain petition for winding up—-See Ibid, S. 166. AIR 
1952 Mad 557. 

-S. 170 — Discretion—Petition for winding up— 

Creditor also filing suit under O. 37, Civil P. C.—It 
depends upon circumstances whether to stay or dis¬ 
miss petition for winding up. AIR 1955 N U C (Raj.) 
4045. 

SECTION 171 
SYNOPSIS 

(Companies Act (1913), S. 171.) 

1 . Scope. 

2. Other legal proceeding. 

3. Suit or proceeding aganist the company. 

4. Defensive actions. 

5. Leave is in the discretion of Court. 

6 . Applications of secured creditiors. 

1. Scope. 

-Ss. 171, 230 (5) and 1G8 — Company under 

winding up—Recovery of debt (commission)—Limi¬ 
tation—(Companies Act (1956), Ss. 530, 446, 447.) 

In respect of debts recoverable from a Com¬ 
pany ordered to be wound up compulsorily material 
date for determining question of limitation would he 
date of winding up order—See Companies Act (1956), 
S. 530. AIR 1963 All 284. 

-S. 171—Company in winding up — Proceedings 

against—Claim for damages filed before liquidators— 
Claim dismissed—Suit for same relief filed with leave 
of Court — Limitation — Starting point—Suit in law, 
instituted on date when claim was filed before liqui¬ 
dators — Application before Liquidators is also ‘civil 
proceeding instituted in Court’ within S. 14 — See 
Limitation Act (1908), S. 3, Explanation. AIR 1964 
Bom 76 (DB). 

-S. 171—Applicability — Leave under—Necessity 

—The material time with reference to which the 
question of leave is to be considered is the date of 


winding-up order. See Ibid, S. 169. AIR 1959 Madh 
Pra 95 (DB). 

-S. 171—Scope. 

The Legislature has enacted S. 171 with the inten¬ 
tion of safeguarding the company's assets against 
wasteful or expensive litigation in regard to matters 
which are capable of determination more expediti¬ 
ously and more cheaply in the winding up. AIR 1933 

Cal 433 (2), Rel. on. 

% 

This section prevents the commencement of new 
proceedings or the continuation of pending proceed¬ 
ing against the company after the appointment of a 

provisional liquidator or after the making of a wind- 
ing up order, without the leave of the winding up 
Court. 68 Mad L W 67 : (1955) 25 Com Cas 49: AIR 
1955 Mad 449 (450) (Pt A) (Pr 5). 

-S. 171—Section relates to suit against Company 

and not to ^nit by Company. 1965 B L J R 690 : AIR 
1965 Pat 134 (137) (Pt G) (Pr 4) (DB). 

-S. 171 (before amendment by Act 22 of 1936) 

—Sale in contravention of section — Void or void¬ 
able — Who can take advantage of section. 

A sale held in contravention of S. 171 is voidable 
at the instance of the liquidator. That means, the 
contravention, if any, under this section does not 
make the sale void or nullity. As such the voidability 
of the sale is open to be waived by the liquidator. 
The safeguard which is provided in S. 171 is only 
for the protection of those who are parties to the 
proceeding in liquidation. As such if the contraven¬ 
tion of that section is to make the proceeding void¬ 
able, then the only person who can take advantage 
of this section in challenging that proceeding on 
the ground of its being voidable is the person wno is 
a party to the proceeding like the liquidator and not 
a third party who has no concern with liquidation 
proceeding. 1959 B L J R 475 : ILR 38 Pat 1080. 

-S. 171—Applicability—Industrial dispute in res¬ 
pect of Company in liquidation — Leave before 
making reference — Necessity—Industrial Disputes 
Act (1947), S. 10 (1). 

A statutory duty is imposed upon the State Govern¬ 
ment to make a reference if the conditions mentioned 
in the proviso to S. 10 (1), Industrial Disputes Act 
are satisfied. S. 10 (1) of tne 1 Industrial Disputes Act 
is not controlled by S. 171 of the Companies Act and 
the State Government is not bound to apply for the 
leave of the High Court under S. 171 of the Com¬ 
panies Act before making a reference of an industrial 
dispute for adjudication of the Industrial Tribunal. 
(1859) 58 L J Ch 530 and AIR 1933 Cal 433 (2) and 
observation of Rajamannar, C.J., in AIR 1951 Mad 987; 
Re), on. (1956-57) 11 FJR J 55 : (1957) 27 Com Cas 168s 
ILR 35 Pat 1012 : (1957) 2 Lab L f 513 : A I R 1957 
Pat 722 (723, 724) (Pt A) (Pr 4) (DB). 

[Reversed in AIR 1959 SC 230], 

-S. 171—‘Legal proceedings” — Reference under 

S. 10 (1) Industrial Disputes Act is legal proceeding. 
(1956-57) 11 F I R 155 : (1957) 27 Com Cas 168 : 

ILR 35 Pat 1012 : (1957) 2 Lab L J 513 : AIR 19o/ 

Pat 722 (723) (Pt D) (Pr 4) (DB). 

[Reversed on another point in AIR 1959 SC 230]. 

—S. 171— Order appointing liquidator — Attempt 
by creditor to interfere with his possession — Con¬ 
tempt — (Contempt of Court) — (Companies Ac 

(1956), S. 446). 

The position of a liquidator appointed by the 
Court under the provisions of the Indian Compam 
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Act, 1913, is somewhat stronger than that of a mere 
receiver and interference with the possession of the 
official liquidator would constitute contempt of the 
authority of the Court under which the company is 
being wound up. Where the creditor was not acting 
in the bona fide belief of his alleged legal rights but 
was deliberately trying to overreach the process of 
the High Court and interfere with the property of 
the Bank in liquidation in the hands of the liquida¬ 
tor, there is a deliberate attempt to recover property 
under control of the Court which constitutes a direct 
contempt. 1958 Cri L J 1439:1 L B (1958) Punj 
2014 : AIR 1958 Punj 445 (451, 452) (Pt C) (Pr G) 
(DB). 

-S. 171 (as amended by Companies Amendment 

Act (195G))—Object of appointment of provisional 
liquidator — (Companies Act (L956), S. 44G). 

The object of appointment.of provisional liquidator 
is the protection of the property of the company and 
prevention of fraudulent preferences, and in such an 
eventuality after the amendment of 1956, suits or 
other legal proceedings could not be commenced or 
continued without the leave of the Court. The legis¬ 
lature in its wisdom did not choose to extend the 
operation of S. 171 to all suits and other legal pro¬ 
ceedings filed or pending after the date of the wind¬ 
ing up petition. (1958) 28 Com Cas 216 : AIR 1958 
Punj 341 (343, 344) (Pt B) (Pr 14). 

[Reversed on another point in AIR 1961 Punj 84 j. 


2. Other legal proceeding. 

S. 171 — ‘Legal proceeding’—Dispute between 
Company’s Sugar Factory and its workers—Reference 
to Industrial Tribunal — If legal proceeding — See 
Industrial Disputes Act (1947), S. 10 (1). AIH 1959 

SC 230. 


S. 171 — Leave for execution proceedings in 
another Court — (Companies Act (1950), S. 446). 

The word ‘proceedings’ used in S. 171 includes 
execution proceedings also. Section 171 makes no dis¬ 
tinction between a suit or legal proceedings decided 
by the Court itself or by some other Court. Sec¬ 
tion 171 does apply even to the order of the Court 
which is sought to be enforced not by a petition in 
the winding up but by instituting execution proceed¬ 
ing in some other Court. It is immaterial in such 
casts that the claim or debt which is the* subject- 
mattei of the suit or other legal proceedings cam, 
into existence after the date of winding up. Where 
the claim for rent was, by consent of parties, decided 
by the Company Court itself it will be assumed that 
the leave of the Court was implicit so far as the 
proceeding in the High Court was concerned. But 
no such implied ieave can be inferred for the initia¬ 
tion of the execution proceedings in the Court of the 
District judge. 1956 All L J 470 : 1956 All W R 

<HC) 450: (1956) 26 Com Cas 332 : AIR 1956 All 
586 (588) (Pt A) (Prs 8, 9) (DB). 


®-S. 171—Construction — ‘Other legal proceed¬ 

ings’, meaning of— ‘Against the company’—Decree 

obtained by company — Subsequent winding up 
proceedings — Review application by defendant — 
Permission of Company Judge is not necessary. AIR 
1941 All 154, AIR 1941 All 335, Overruled. 

The meaning of the words ‘other legal proceed¬ 
ings’ in S. 17 1 must not be confined within narrow 

limits and need not necessarily he proceedings analog¬ 
ous to a suit initiated by means of a petition similar 
to a plaint- 

The words 'against the company’ in S. 171 do rot 
mean that if the company is arrayed as the opposite 
Party, permission of the Company Judge will he 
necessary whenever any legal proceeding has to be 


instituted or continued against the company. They 
mean a proceeding where a liability is intended to be 
fastened on the company or its assets and not a pro¬ 
ceeding commenced by a person with the object of 
escaping liability arising out of a proceeding com¬ 
menced by the company itself. 

Liquidation proceedings under the Companies Act 
are lor making available the assets of the company 
in ‘pari passu’ satisfaction of its liabilities, and if 
persons, other than secured creditors, are allowed 
to enforce their claims without any control exercised 
by the Company Judge, it may defeat or delay that 
object. But where a company has initiated a pro- 
ceeaing in a Court of law whether before or after 
the winding up order, no permission of the Company 
Jucige is needed lor anything done by tho defendant 
or the opposite party to escape the liabilitv thus 
intended to be fastened on him. 

Where a winding up order is made in respect of a 
company after it has obtained a decree in a suit 
instituted by it and after an appeal preferred by it 
against an^ order allowing defendant’s objection 
under S. 47, Civil P. C has been decreed, an appli¬ 
cation for review of the aforesaid judgment of the 
appellate Court can be made by the defendant with¬ 
out ^obtaining leave of the Company Court under 
S. 171 of the Companies Act. AIR 1945 All 354; AIR 
1946 FC 16. Foil.; (1901) 85 L T 14 1, Expl. and Rel 
on.; Observations of Tek Chand, J., in AIR 1941 Lah 
392 (FB) held overruled by AIR 1946 FC 16; A I R 
1948 Pat 398,:Dissent, from. AIR 1941 All 154, AIR 
1941 All 335 Overruled. Rahrnat Ali Fatehullah v. 
Calcutta National Bank, Ltd., 1954 All LJ 745: 
1955 All W R (11C) 137 : (1955) 25 Com Cas 112 : 
ILR (1954) 2 All 4S4 : AIR 1955 All 169 (171, 172) 
Prs 17, 19, 20) (FB). 

S. 171—Applicability to execution cases—Leave 
obtained for continuing suit — Fresh leave for levy¬ 
ing execution of decree—If necessary. 

Section 171 requires permission not only for the 
filing of a suit against a company which has been 
wound up by a Court but in regard to all other pro¬ 
ceedings. Execution petitions are also within the con¬ 
templation of S. 171. Leave of the Court is a condi¬ 
tion precedent to the levying of execution of decree 
even in a case where leave had already been obtained 
for continuing the suit. (1960) 30 Com Cas 104 • 
(1959) 2 Andh W R 234 * 1959 Andh L T 872 : AIR 
i960 Andh Bra 74 (74, 75) (Prs 4, 5) (DR). 


—--Ss. 171, 232 — Companies Act (1956), Ss. 446, 
1 Execution of mortgage decree, against pro¬ 
perty in which company had puisne mortgage is 
proceeding against company — Waiver of require¬ 
ments of S. 171 — Effect. 


An execution proceeding for executing a mortgage 
decree over property in which the company in liqui¬ 
dation, had a puisne mortgage, would be a proceed¬ 
ing against the company within the meaning of S. 171 
(S. 446 of the new Companies Act). 

In such a case the company is also a debtor of the 
nrst mortgagee as the company is liable to pav the 
first mortgage debt and consequently an execution of 
that kind would bean execution levied against the 
estate or the company within meaning of S 999 
(8. 537 of the new Act). AIR 1944 Mad 84, Relied on 

The requirement as to leave of Court mentioned in 
8 : LI can tor certain purpose be waived by the Offi¬ 
cial Liquidator of the company. The effect of waiver 
of the requirement as to leave would not compel the 
liquidator to admit a claim rendered ineffective or in 
operative by reason of the bar imposed bv S 17]" 
Section 232 really should be read jointly with S* 171 
It merely lays down the effect upon a D y sale held with 
out the leave of the Court of any of the properties of 
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the company after the commencement of windine ud 
proceeding. No doubt it says that such sale shall be 
void. But it could not govern the operation of case 
where either leave was obtained or the want of leave 
was validly waived by the liquidator of the company. 
In this view, the provisions of S. 232 would not apolv 
to the case. (1914) S C 913, Relied on. PP y 

Where the official liquidator had notice of the sale 
and had taken part in the proceeding and obtained 
adjournment of the sale for enabling them to save the 
estate of the compan y in liquidation, the conduct of 
the official liquidator amounts to waiver. There¬ 
fore, even though no leave of the liquidation Court 
was obtained for the institution of the execution pro. 
ceeding in the case, that bar having been validly 
waived by the official liquidator, the execution sale 
cannot be affected either by the provisions of S 171 
or by the provisions of S. 232 of the old Companies 
Act. 1963 Mad W N 596 i 76 Mad L W 680 : (1963) 

33 Com Cas 543 : AIR 1963 Mad 308 (309 310) 
(Prs 3, 4, 5, 6) (DB). ’ ' 

-S. 171 — Construction — ‘Suit or other legal pro¬ 
ceeding’. 

The language of the section would seem to support 
the view that the restriction imposed by this section 
would apply to all actions and proceedings including 
proceedings in execution. (1880) 14 Ch" D 502, Rel 

on 68 Mad LW 67 : (1955) 25 Com Cas 49 : AIR 
19o5 Mad 419 (450) (Pt B) (Pr 6). 


COMPANIES ACT (7 of 1913). S. 171, Note 2 


S. 171 Applicability — Leave to continue pro¬ 
ceedings before Rent Controller—Necessity. 

A proceeding under S. 4 of the Madras Buildings 
(Lease and Rent Control) Act of 1951 for fixation of 
fair rent, started at the instance of the lessees of the 
company is a legal proceeding within the meaning of 

S'.. 17 A anc * leavet0 continue the same should be ap¬ 
plied for and obtained. 


purchaser and that such a sale cannot be avoided on 

the ground either of want of due notice given by the 

receiver before effecting the sale or on the ground of 

undervalue. 1955) 32 Mad L 11 s AIR 1955 M a H 
331 (336, 337, 338) (Pt C) (Prs 13, 14,17) (DB). 


S ; Q 17 ' ] egal . proceeding”—Declaration 

under S. 15 (2) of Industrial Disputes Act— Industrial 
Disputes Act (1947), S. 15 (2). n 1 

Under S. 15 (2), Industrial Disputes Act there is 
no proceeding taken by the Government The order 
is a mere mechanical administrative act. The adju¬ 
dication is really by the Tribunal, and the award is 
the iorrnal expression of that adjudication. The 
declaration made Ly the Government cannot be held 

a°.i 1 e i g u P roceedin g- Further S. 171, Companies 
Act, would have no application to enouiries, investi¬ 
gations and orders made either by Government or 
statutory bodies in exercise of statutorv nowers 

AIR 1950 SC: 188 Folk 58 L J Ch SSe.ldelon 

£ Iad L W 705: 1951.1 Mad L I 
185i AIR 1951 Mad 987 (99J) (pt A) (Pr 7) (DB). 


. . oA-ir^ Vil } dlng up order—Effect—Companies 
Act (19a6), S. 446. 

It is an elementary proposition of law that no pro- 
ceedmg could be instituted or continued against a 
company in liquidation without the leave of the 
Court which was seized of the winding up proceed¬ 
ings and the said proposition applies with particular 
torce to execution of decree. The winding up order 
must, therefore, be deemed to have had the effect, 
even in the absence of any formal order, of automati¬ 
cally confirming an interim stay order. 1958 Cri L J 
1439: ILR (1958) Punj 2014: AIR 1958 Punj 445 
(449, 450) (Pr B) (Pr 4) (DB). 

S. 171 — Legal proceeding — Meaning of— 
Bombay Evacuees (Administration of Property) Act 
(24 of 1949), Ss. 4 and 6« 


The right to have the fair rent fixed under the 
Madras Buildings (Lease and Rent Control) Act is a 
right vested in both the applicants and the respon¬ 
dents and that right is not taken away by reason of 
any agreement between the parties. The order fixing 
a fair rent has to be made only by the Rent Controller 
after taking into consideration the various factors set 
out in the section and it is in nre exclusive jurisdic¬ 
tion of the Rent Controller to fix the rent. But no 
order could be passed by the winding up Court. 68 
Mac! L VV 67 : (1955) 25 Com Cas 49 : AIR 1955 
Mad 449 (451) (Pt D) (Pr 13). 

-Ss. 171, 232— Applicability—Sale by mortgagee 

under powers in the deed during binding up pro¬ 
ceedings—No leave of Court—Validity of. 

A sale by a mortgagee or receiver for debenture- 
holder effected in pursuance of the power vested in 
him in that behalf by the mortgage deed or the deben¬ 
ture trust deed, as the case may be, without the 
sanction of the Court cannot bi avoided as falling 
under either S. 171 or S. 232 of the Indian Companies 
Act. A private sale effected by a Receiver or a mort¬ 
gagee is not a legal proceeding which cannot be com¬ 
menced or continued without the sanction of Court 
under S. 171 and cannot be hit by S. 232. AIR 1940 
F C 16, Rel. on. 


An order passed by a custodian of evacuee property 
under Bombay Act 24 of 1949 vesting certain property 
in him is merely an executive act and cannot be 
termed as a legal proceeding within the meaning of 
S. 171, Companies Act, and therefore no leave under 
S. 171 is necessary for such action. 52 Pun L R 185 : 
(1950) 20 Com Cas 141: AIR 1950 East Punj 204 
(208) (Pt E) (Pr 25) (DB). 

3. Suit or proceeding against the company. 

~—S. 171 — Suit against directors for fraud prac¬ 
tised on plaintiffs in inducing them to purchase 
shares—Bar of. 

Where the plaintiffs are not seeking any relief 
against the company, under the contract of allot¬ 
ment of shares or otherwise but are content to sue 
the directors as individuals on the ground that they 
have suffered damage on account of the fraud prac¬ 
tised by them on the plaintiffs, such a suit against 
the directors and the agent of the company who 
actually practised the fraud is not barred under 
S. 171, Companies Act, 1913. 1960 MPLJ 865: 
1960 M P C 4S1 : 1960 Jab L J 965 : AIR 1960 
Madh Pra 323 (330) (Pt J) (Pr 20) (DB). 

4. Defensive actions. 


A secured creditor realising his security without 
seeking the assistance of the Court is thus outside 
the winding up and no leave of Court is needed when 
a receiver appointed by a mortgagee exercises his 
power of sale under S. 09 (3), T. P. Act. If there is 
no allegation of want of bona fides for recklessness 
or fraud against the receiver in exercising such a 
power, it would follow that the sale held by the 
receiver is valid and effectual to convey title to the 


-S. 171—Set-off—Leave if necessary. 

A defendant pleading a set-off in defence is not 
commencing or proceeding with a suit or other legal 
proceeding against the company within the meaning 
of S. 171, Companies Act, and leave of the company 
Judge is not required to entitle bim to resist or 
defend a suit filed by the Official Liquidator by 
pleading a set off in his written statement. Where 
the claims advanced by the Official Liquidator and 


the defendant against each other are monev claims 
which fall within the purview of S. 229 the set-off 
claimed by the defendant is really a defence to the 
plaintiff's claim for recovery of money and S 171 
does not apply (1951) 1 Mad L J 340 r (1951) 21 
Coni Cas 162 : ILR (1952) Mad 60: 65 Mad L W 
1243: 1951 Mad W N 206: AIR 1951 Mad 783 
(785, 787) (Ft A) (Prs 9, 19) (DB). 

5. Leave is in the discretion of Court. 

S. 171—(Companies Act (1956), S. 446)—Leave 

_L*.__ _ * . l'w ' ■* r . _ - 


COMPANIES ACT (7 of 1913), S. 171, Note 5 


“ > JL-— ~ 4 * --y x v v/y j ^ • -Jiu / I I - j 

to continue suit-Discretion ot Court—Principles. 

Where a shareholder bona fide commences his 
action against the company and its directors or pro¬ 
moters for rescission of his contract to take shares 
and for rectification of the register of the company 
oefore the winding up then ordinarily leave ought 
to be granted. But where the action is commenced 
long after the cause of action had arLen and also 
subsequent to the commencement of the proceedings 
of winding up and in anticipation of the winding up 
order the leave ordinarily ought not to be grafted. 

This is particularly so where R is fully realised that 
the question of settlement of list of contributories 
is bound to come up for consideration before (he 
winding up Court. If (he action is commenced by a 
suitor not for forestalling the winding up orders it 
is but just that his right as it exists at the date of 
commencement of his action he allowed to be dtler- 
mineo by the forum of his choice. Further where 
the action is for rescission and rectification of register 
0 the company persons responsible for inducing the 
plaintiff to apply for shares are bound to he parties 
to the action but on that ground alone even after 
the winding up order the leave is not granted 7Q5K 
M P C 802 : 1959 Jab L I 64 : 1959 \I f> L J 315 : 
Alft J9o9 Madh ]>ra 310' (319, 320) (l'rs 20, 27, 35). 


: S. 171—Discretion—Principles on which leave 

IS granted. 

, 1 he leave of the Court cannot be obtained merely 
l0r the asking. It is not to be granted automatically 
or as a matter of course. The Court has got to exa¬ 
mine the ijcts of each case separately and exercise 

. dncretion reasonably and not arbitrarily or capri¬ 
ciously. 

J 

The Court may in the exercise of its discretion 
grant leave unconditionally or may impose terms as a 
condition of granting leave. 

In cases in which the company is the sole defen¬ 
dant, as a general rule unless the question at issue in 
«-he action or proceeding is one which .cannot be 
properly determined in the winding up, leave will 

ha refused. (1874) 17 Eq 268 and (1863) 33 Beav 123, 
(tel on. 

Where, however, the question at issue is such that 
Jt Cannot he conveniently gone into in the winding 
up, leave will generally be given. (1867) 36 L J Ch 
'ji-i Uel. on. 

* cases where the company is a necessary party 
vO the action bu there are other defendants as well, 
tne Courts generally grant leive. 

*■ Court usually insists however upon an under¬ 
taking b y Mu' plaintiff that he will not enforce against 
ie company any judgment which he may obtain 
Without the leave of the ourt. 

fn a proper case a Court may revoke the leave al- 
ready grai.ted. AIR 1925 Cal 916, ReJ. mi 68 Mad 

440/^1 ,M, 19 ; 55) 25 Com Cas 49 : AIR 1955 Mad 
449 (451) (Pt C> ,Prs 9, 10, ] 1 , 12). 

6. Applications of secured creditors. 

^ s - 171, 229 and 232 — Scope of — Rights of 
secured creditor. 

iVol. 3.] Fn.D. 50. 
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The secured creditor is outside the winding ud 
and he can realise his security without the inter¬ 
vention of the^ Court by effecting a sale of the mort¬ 
gaged premises by private treaty or by public auction, 
it is only when the intervention of the Court 
sought either by the putting in force any attachment 
( islnss oi execution within the meaning of S ooo/l) 
or proceeding with or commencing a suit or "other 
legal proceedings against the company within the 
meaning of S 171 that leave of the Court necessaVv 
and if no such leave is obtained the remedy cannot 
be availed of by the secured creditor. M. K Ran™ 
nathan v Govt._ of Madras, 195,5 S C A 841 : 1955 
S C J ol5 : (1955) 25 Com Cas 344 : (1955’ p vfo /4 
L J (S C) 68 : AIR 1955 S C 604 (608) (Ft A) (Fr 20). 

SECTION 173 

• ~7 S ‘ —“Final on!er n -Application for winding 
up of company on original side of High Court bv 

Dominion of India —Order of wincing up by Single 
Juoge- Appeal-Objection under S. 226 ( 1 ) rejected 
Division Bench setting aside order of winding un 

and staying proceedings - Appeal under 8. 205 (1)2 

Mauumnabihtv. See Government of India Act (16351 
S. 20o (1). AIR 1950 F C 77. UWOR 

SECTION 174 

- Ss. 174. 166, 162 (1) — Winding up petition_ 

Special resolution - Necessity of — Lacuna is fatal 

Feisu ig,^' n ° remedy - See ibid • S ' 166 ‘ AIR 1953 

-S. 174 — Applicability. See Ibid, S 151 aid 

1955 NUC (Raj) 4680 (DB). X ° 3 ' AIR 

SECTION 175 

7 Ss ' 1 V' ^ and 235 (1) -Scope—‘In the winding 
up - Refer to point o time subsequent to wiudinl 
up order - ‘First appointment of liquidator’ - 1“® 

plated! 01 ’ 1 ° f prov,sionaI H-Juidator uo t conteml 

The words ‘in the winding up’ in S. 2.35 (1) 0 f the 
Companies Act (1913) must relate to a point oi i Sn 
subsequent to the making of the orefer of w n ing 
up. although it may he that the order appoint! 

liquidator is contained in the same order by w i u 
winding up is made. The first appointment of a 
l.quu ator referred to in S. 235 (1) therefore cannot 
refer to the appointment of the provisional Imuidator 
made under sub-s. 2) of S. 175. ILR (1961 j in 
570 (1962) 32 Com Cas 947 : 1961 All L 1701 

1961 All WR(MC) 569: AIR 1962 All SS fan! 
(Ft A) (Fr 12) (DB). 88 < 90 > 

Court Scope of inquiry — Considerations for 

Tl ?. e . C 1 (> !' rl .’!* ttfdt-'fing liquidation and appointing 
an ..‘facial liquidator acts m the interests of the 272 
ral body of share holders, and naturally, therefom 
has to pass such orders as would protect the'mlere*! 

of all the parties concerned. Such order cannot be 

passed by consent of the parties. 1953 Nac 1 j 
(1953 : 23 Com Cas 331 : ILR (1953) Nag 787 . a? B ‘ 
1953 Nag 288 (289) (Ft B) (Fr 5) (DR). S ‘ AIR 

—S. 175 Provisional liquidator-Appm n t men t of 

Provisional liquidator not to be appointed pending 
order on winding up application on ground of , 2„ g 
'°2 in management. See Ibid, S. 162. AIR 1930*7 

— Of. 1 u 1 

-S. 175 — Provisional liquidator — Annm. 4 

of - Grounds—Substratum of company gone owi! 716 ?* 
abandonment of certain project I No su fvf/? 

ground. 
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COMPANIES ACT (7 of 1913) S. 176 


The ground that, as a particular project has been 
abandoned or indefinitely postponed, the substratum 
of the company has gone or largely gone may, per¬ 
haps, be a ground for making a winding up order, 
but it cannot possibly be a ground for appointing a 
provisional liquidator. 31 Pat L T 76 : 20 Com Cas 
151 : AIR 1950 Pat 237 (239) (Pt C) (Pr 4). 

SECTION 176 

-S. 176-Order under S. 176 removing liquidator 

— No appeal lies. See Ibid, S. 202. AIR 1963 
All 606. 

-S. 176 — Application for removal of official 

liquidator—Charges — Enquiry into if can be post¬ 
poned to stage of discharge—(Companies Act (1956), 
S. 451). 

In an application for the removal of the official 
liquidator certain charges were levelled by the ap¬ 
plicant against the liquidator. The lower Court 
found in favour of the liquidator on all the charges 
and dismissed the petition. In an appeal from the 
dismissal order both sides assured the High Court 
that practically all the assets of the company have 
been brought into Court and almost all the liabilities 
met leaving a balance in Court deposit. Hardly 
anything remained to be done, and the liquidator had 
little chance of acting to the detriment of the com¬ 
pany in the future, whether or not he had done so 
in the past. Held that it was unnecessary to adjudi¬ 
cate on these charges at present since the appellant 
or any other person interested would have an op¬ 
portunity of presenting them and making the 
liquidator liable in respect of any loss caused to the 
company when the question of his discharge would 
come up. The reservation of such a right would 
amply safeguard the interests of the company. 1957 
Ker L J 970 : 1957 Ker L T 1294 : (1958) 28 Com 
Cas 146 : AIR 1958 Ker 314 (315, 316; (Pt Bj 
(Pr 7 ) (DB). 

-S. 176—Discretion of Court — Removal of Offi¬ 
cial Liquidator. 

On the facts and circumstances of the case the 
High Court held that considering the interests of the 
general body of share-holders it was necessary that 
the Official Liquidator should continue to be in 
charge of the liquidation proceedings. 1953 Nag L J 
367 : (1953) 23 Com Cas 331 : I L R (1953) Nag 
787 i AIR 1953 Nag 288 (289) (Pt F) (Pr 8) (DB). 

-S. 176 — Person acting as Deputy Registrar of 

High Court appointed as Official Liquidator—Trans¬ 
fer from post of Deputy Registrar — If terminates 
appointment as Official Liquidator. See Companies 
Act (1956), S. 647. AIR 1960 Raj 169 (DB). 

SECTION 177 

-Ss. 177, 282-A—Form of complaint. 

Even if the proceedings are not in the name and on 
behalf of the company, they must be deemed to be 
by the company through its liquidators when the 
official liquidators have taken the proceedings in the 
matter of the company in liquidation. ILR 18 All 198 
(FB), AIR 1933 All 789 (FB), Rel. on. (1953) 1 Mad L J 
514 : (1953) 23 Com Cas 142 : 1953 Cn L J 1142 : 
AIR 1953 Mad 595 (598) (Pt B) (Pr 8) (DB). 

SECTION 177-A 

—S. 177-A — Statement of affairs of company — 
Duty, of delinquent director to call for inspection 
from Liquidator. 


If a delinquent Director thinks that he is unable* 
to submit the statement of the affairs of the company 
without an inspection of accounts, it is for him to 
ask for such inspection. It is not the duty of the 
Liquidator to go about offering inspection without 
being asked for it. Under the Indian Companies Act 
it is the statutory obligation of every Director tcy 
furnish a statement of the affairs of the bank under 
S. 177-A and if a Director fails to comply with the 
requirement of the section he cannot turn round and 
say that it was the business of the Liquidator to 
gather knowledge of the assets of the bank. (’61) 6S 
Cal W N 820. 1 ' 

Ss. 177-A (5) and 278 —Winding up proceedings 

Court authorised to, cannot impose penalty under 

S. 177 a (5) — (Companies Act (1956), Ss. 454 (5) 
and 622). 

The word “offence” has not been defined in the- 
Act itself but it meins an act or omission made 
punishable by any law for the time being in force. 
Contravention of the provisions of S. 177-A amounts 
to an offence according to (he definition of the term 
noted above. The Court acting under the Companies 
Act cannot be considered to be a Criminal Court as 
contemplated by S. 278 of the Act. A fine is & 
pecuniary penalty and it cannot be regarded as 
anything otherwise than a punishment. Since there 
appears no provision in the Companies Act to 
authorise the Court in winding up proceedings to 
impose a penalty under S. I77A (5) the Court has no 
jurisdiction to impose a fine itself without prosecut¬ 
ing the defaulter in a competent Criminal Court 
1958 Raj L W 430 : I L R (1958) 8 Raj 351. 

SECTION 178 

-S, 178—Winding up—Custody of Company’s 

propertv. See Companies Act (1 of 1956), S. 456. AIR 
1957 All 143 (DB). 

-—Ss. 178, 208-A (2) and 209-D (2) — Company in 
liquidation — Provisional liquidator —Refusal to file 
suit on behalf of company — Power of Director to 
file suit. 

Section 178 clearly shows that once the official 
liquidator is appointed, even if provisionally, it is 
his duty to take into his custody and control all the 
property, assets, effects and actionable claims of the 
company and even if he does not take possession as 
he should, all the property and effects are to be 
deemed to be in his custody. The mere appointment 
of an Official Liquidator does not, however, entitle 
him to institute a suit for realisation of an asset or 
effect or actionable claim of the company unLss the 
Court specially sanctions such institution. The direc¬ 
tor’s powers cannot be exercised once the company 
goes into liquidation or its property and assets come 
under the custody of the Court under the provisions 
of the Indian Companies Act, 1913. The remedy of 
the directors, should the liquidator cause a loss by 
refusing to file a suit, would be against the liquidator 
himself and wilful refusal might be a proper ground 
for his removal : 39 Ch. D 506; AIR 1935 PC 79, 

1897 A C 575, Rel. on. 65 Cal W N 665 : (1961) 31 

Com Cas 610. 

-Ss. 178 and 230 — Liquidator directed to carry 

on factory and to sell it as going concern —Liabii > 
to make contribution as occupier or employer, bee 
Employees’ Provident Funds Act (1952), S. 2 (e). AIK 

I960 Cal 199. 

s -Ss. 178 (1), 167, 228. 229 - Head office of 

banking company in India going into liquida 10_ 

Winding up proceedings — Branches in F akistan 
Creditors ot branches, when can prove their claim. 



COMPANIES ACT (7 of 1913), S. 178 
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and participate in distribution of assets of bank in 
liquidation, stated —Effect of non-reciprocity between 
India and Pakistan, stated — (Companies Act (1956), 
Ss. 458, 528, 529). See Ibid, S. 167. AIR 1959 Cal 
762 (SB). 

-S. 178—Proceeding arising out of or in course of 

winding up — See Banking Companies (Amendment) 
Act (1950), S. 11 AIR 1952 Cal 732 (DB). 

-S. 178 — Transfer of Property Act (1882), S. Ill 

(b), (g)—Distinction between els. (b) and (g) — Lease 
to company — Clause determining lease on liqui¬ 
dation and also provih’ng tor re-entry — Liquida¬ 
tion of company — Applicability of els. (b) and (g)— 
Notice to determine lease by some of lessors -Lease 
whether determines right to possession. See T. P. 
Act (1882), S. Ill (b) or'(g). Alii 1952 Cal 207. 


-Ss. 178 and 179 — Company — Liquidation — 

Power to sue — Shareholder and creditor Locus 
standi to sue or to appeal for relief in regaul to pro¬ 
perty or assets of company. 


a 

w 


A company in liquidation retains its corporal 
powers including die powers to c ue and such powers 
are exercised by the liquidator who h is to sue in the 
name of the company when the suit is for recovery 
of the pioperty of the comp ny. Once a liquidator 
is appoint'd, even the directors cesse to have the 
power to sue on behalf of the company. A share¬ 
holder or a ere itor of the company is not entiUed 
to maintain an action when a liquidator is function¬ 
ing. He may possibly move the Court to give direr - 
tions to the liquidator to sue. Where the reliefs 
sought for in a suit or in appeal are those which the 
company alone is entitled to a k for, a suit or an 
appeal b\ a creditor < r shareholder is incompetent. 
AIR 1951 hi- |. Ill, /HR 1955 S C 74. A f R 1951 3 C 
41; AIR 1955 Ma l 486 and 65 Cn> W N 665. Re), on- 
AIR L81 Ker 114 and A I R \H*4 Ker 255, Ref ; 5 1 R 
1956 S C 575 and AIR 1959 S G 51, Dining. (1964) 2 
Com L I 66 : 1964 Ker L T 421 : 1964 Ker L ( 696: 
I L R (1964) 2 Ker i 77 : (1964) 31 Com Cis 947 : AIR 
1965 Ker 14 (15, 16) (Prs 3, 6 , 7). 

Ss. 173, 167 — Winding up order — Effect 


Difference between effects of winding up and 
bankruptcy. 


Unlike in the case of bankruptcy, when a company 
is wound up the estate does not vesi either in the 
court or in the liquidator appointed by court, but 
still remains in the company itself. Section 178 of the 
Companies Act only provides that all the properties 
and ©fleets of the company shall be deemed to be in 
the custody of the court from the date of the order of 
winding up and that the official liquidator shall take 
into his custody or under his control all the assets of 
the companv. In the case of bankruptcy, when a 
person is adjudicitel insolvent, all his asset* vest in 
the ollicial receiver. (1873) 9 Ch RAC) 557,(1898) 
App 349 & 1927 A C 95. Rel. on 1952 Ker L T 301> 
ILR (1952) Trav-Co 373 : (1953) 23 Com Cas 468 : 
AIR 1954 Trav-Co 40 (41) (Pt A) (pr 5) (DB). 


administration of the assets of (he Company in liqui¬ 
dation. The position held by a member impresses 
him with a fiduciary character. His disqualification 
to buy the property without making a full disclosure 
is not affected jy the fact that he has paid a fair price 
for the property. If there is no disclosure the official 

liquidator is entitled to the return of the property 

1958 All L J 682: (1959) 29 Com Cas471 • AIR 

1959 All 196 (197) (Prs 7, 8 , 9, II) (DB). 


SECTION 179 
SYNOPSIS 

(Companies Act (1913), S. 179.) 

1. Scope. 

2^ Position of liquidator. 

3» Sanction of Court. 

4, Institution or continuance of suits and procee¬ 

dings. 

5. Sale of property. 

1. Scope. 

-S. 179—Winding up — Powers of liquidator See 

Companies Act (1 of 1956), S. 456. A 1 B 16 3 " \Yi 
143 (DB). 


2. Position of liquidator. 

~—S. 179— Relationship between Court and Official 
liquidators in liquidation proceedings. See Constitu¬ 
tion of India, Ar: 226. AIR 1953 All 447 (DB). 


r 

J 


. , /• official liquidator—(Companies 

Act (19o(>), S. 4ot). 

. Tne duty of the liquidator is to act with complete 
impartiality between the contending creditors- -mtl 
not to take sidt-s. (Atli J9^2 P C 1, Bel. ond (1956) 

(Yr 36) (DB) S 398 ‘ AiC 1957 - Vlad 109 U“S; (Pt D) 


, -- auj.juieations or 

Competent tribunals. 

No doubt the Official Liquidator can refuse to 
accept a debt, though it vs the subject of a decree 

against the insolvent if there is evidence that the 
decree was fraudulent and collusivelv obt ined and 
there was no real debt at all. But in'the absence of 
t raud and collusion, or apparent miscarriage of justice, 
toe Official Liquidat r would have no power to go 
behind the decrees a ml adjudications of competent 
courts and tribunals. Thus the official Liquidator 
canii' t he permitted to examine the correctness of the 
adjudication of the Industrial Tribunal or a reference 
to which the company was a party represented bv 
the debenture trustees, when there is n o allegation of 
fraud or collusion. Every error of law would not 
result in miscarriage of justice. 22 OBD 83 Rel or, 
21^Com Cas 251 : 64 Mad L W 703: 195J-1 Mad I i 
185 : AIR 1951 Mad 937 (991) (Pt B) (Pr 8 ) (DB). 

3. Sanction of Court. 


SECTION 17S-A 

* 8 . 178-A—Committee of Inspection—Position of 

members—Purchase of property by member without 
disclosure—Liability of. 

The liability of a member of a committee of inspec¬ 
tion rests not on the express provisions of the Act or 
Rules but is founded on general equitable principles. 
The members of the committee are in the position of 
* ru ^* es . ^ or . sa ^ e an( l are debarred from buying or 
trafficking in the trust property. The duty of the 

committee of inspection in essence is to assist in the 


iiiuwuu u y vmurt 

SL 


-^- ^ jvvu UI ^ J i J l 

Exercise of discretion by Court. 

Where the property is sold hy public auction by 
he ollicial liquidator subject to the confirmation l, v 
the Court, the question whether the sale should or 
should not have been confirmed is a matter which 
lies within the discretion of the Court, and the dis 
cretion cannot he interfered with unless sufficient 
grounds have been disclosed which would justify the 
conclusion that the Court's discretion was „ t iudi 
cially exercised. )95t RD (!JC) 34 -a • ioxo .11 ,1, „ 

»C) 134 : 1952-22 Com Cas 75 : AIR lOo^AM^, o 

(111) (It A) (Pr 4 ) (DB). • *1K Uo2 All 113 
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S. 179—S a l e by Official Liquidator—Subsequent 

high offer. 

When property is sold by an Official Liquidator 
subject to continuation bv the Court, the subsequent 
offer of a higher bid should not be a ground for 
refusing confirmation of the sale provided the price 
is adequate. 

i In the case of sales effected by an Official Liqui¬ 
dator, a reserve price should if possible be fixed ; and 
in that event, the purchaser at the sale, provided his 
price exceeds the reserve and there has been no fraud 
or irrecularitv would be entitled to have the sale 
confirmed notwithstanding the subsequent receipt of 
a higher offer. AIR 1940 Mad 179; AIK 1940 Mad 42, 
Rel on. 1951 RD <HC) 342: 1952 All W R (HO) 
134 : 1952.22 Com Cas 75 i AIR 1952 All 113 (114) 
(Pt B) (Prs 5, 6) (DB). 

■ S. 1/9-Sanction obtained during the pendency 
of proceedings—Validity. 

^ Though the necessary sanction under S. 179 of the 
Companies Act is obtained during the pendency of 
the proceedings concerned, it would nevertheless be 
a valid sanction. ILR (1951) 2 All 191. 

Ss179 and 237 — Sanction for prosecution of 
managing agent, for offences under Ss. 409 and 
477-A, Penal Code, is not necessary. 

Sanction of the company Court is not necessary for 
the prosecution of the promoter and managing agent 
for offences alleged to have been committed by him 
under Ss. 409 and 477 A, Penal Code. Sections 179 
and 237 (1) of the Companies Act, 1913, are merely 
intended for the control of the Company Court over 
the liquidator in the discharge of his functions under 
the Act and have no bearing on thm validity of pro¬ 
ceedings instituted by the liquidator in other Courts. 
No douht in order to determine whether leave ought 
to be given to institute criminal proceedings under 
S. 237 (li, a Court has to consider whether it is a 
case in which a good citizen desirous of doing his 
duty to the State thinks that he ought at his own 
expense institute a prosecution. The Company Court 
acts incorrectly if it finds solely on the fact that there 
is a prima facie case with regard to the offence. AIR 
1955 Cal 29, Foil.; AIR 1941 Mad 343. Rel on ; AIR 
1948 P C 82, Disting. (1962) 32 Com Cas 466 i 1961 
(2) Cr L J 615 : AIR 1961 Audh Pra 493 (494, 495) 
(Prs 5, 6). 

-—Ss. 179, 237— Prosecution under S. 237 — Sanc¬ 
tion—Necessity. 

The argument that when the liquidator does pro¬ 
secute in pursuance of a direction under S. 237 (1), 
he will have to do so in the form laid clown in S. 179, 
will not apply in a case where there is no general 
sanction under S. 179, but only a direction under 
S. 237 (1). In any event, the effect of the provision 
in the Companies Act that the liquidator may, with 
the Sanction of the Court, institute a prosecution in 
the name and on behalf of the company is not that 
the criminal Courts cannot entertain a prosecution 
by the liquidator in anv other form. 59 Cal W N 1 i 
1955 Cri L 1 107: (1954) 24 Com Cas 539 : A I R 
1955 Cal 29 (33) (Pt B) (Pr 10) (DB). 

■ -S 179—Sanction of Court. 

In the absence of specific terms that sanction should 
be previously obtained, sanction required by the 
official liquidators could be given by the concerned 
authority at anv time, even after the proceedings have 
actually been insiituted or even in the course of the 
proceedings. Case-law discussed. (1953) 1 Mad L J 
514 : (1953) 23 Com Cas 142 : 1953 Cri L J 1142 : 
AIR 1953 Mad 595 (597) (Pt A) (Pr 7) (DB). 


” S* 179— Application for leave to sue under S. 179 
(1) Court if can decide case on merits. 

It is true that S. 1/9 was intended to prevent fri¬ 
volous and wasteful litigation by an Official Liquida- 
tor. At the same time, the Court, when approached 
by the Official Liquidator for sanction to institute a 
suit, cannot decide on the merits of the case. 1951- 
21 Com-Cas 249 : 1951 Mad W N 819 : 1951-2 Mad 

L ] 499 : 64 Mad L W 1096 : AIR 1952 Mad 58 (58) 
(Pt A) (Pr 1) (DB). ' 

S. 179 — application by official liquidator for 
leave after preparing his case. 

While leave of the Court under S. 179, is not a 
formality, there is nothing improper in the 
Official Liquidator, if he bona fide believed that there 
was a iair claim which he could put forward on be¬ 
half of the company, making every preparation (like 
issuing suit notices and preparing a plaint) for the 
institution of the suit. There is no reason why the 
Official Liquidator should first apply and obtain the 

sanction of the Court and thereafter begin to prepare 
his case 

Section 1/9 does not contemplate a formal appli¬ 
cation .which has to be decided after notice to the 
opposite party. An application under that section is 
strictly between the Official Li juidator and the Court. 
It is unreasonable that the party against whom a suit 
is proposed to be filed should be given an oppor¬ 
tunity to oppose an application bv the Official Liqui¬ 
dator to institute the suit. 21 Com Cas 249 : 1951 
Mad W N 819 : 1951-2 Mad L J 499 : 64 Mod L W 
1096 : AIR 1952 Mad 58 (59) (Pt B) (Pr 1) (DB). 

4. Institution or continuance of 
suits and proceedings. 

®-Ss. 179 and 237—Relative scope and effect of— 

Complaint by liquidator — Absence of direction by 
Court or hearing of accused persons 1 — Effect on pro¬ 
secution See Ibid, S. 237 (1). 1959 Cri L J 242 : 
AIR 1959 S C 51. 

S. 179 (1) (a)—Who may complain. 

The provisions of the Companies Act which deal 
with the subject of the liquidator taking criminal 
proceedings are concerned only with the powers of 
the liquidator under the Act. They purport to con¬ 
trol him alone but not also the Criminal Court. 

59 Cal W N 1 : 1955 Cri L J 107 : (1954) 24 Com 
Cas 539 : A I R 1955 Cal 29 (32, 33) (Pt A) (Pr 9) 
(DB). 

-S. 179 (1) (a) — Application substantially on be¬ 
half of company. 

The failure to bring the proceeding in the name 
and on behalf of the company is only a formal defect, 
when the application was substantially on behalf of 
the companv AIR 1953 Mad 595. Rel. on 59 Cal 
WN 1: 1955 Cri L J 117 : (1954) 24 Com Cas 539 : 
AIR 1955 Cal 29 (33) (Pt C) (Pr 10) (DB). 

-Ss. 179, 237— Absence of prior direction by the 

Company. 

The relevant provisions have only internal applica¬ 
tion. They aim at keeping the liquidator within cer¬ 
tain limits and leading him along certain lines in the 
discharge of his functions under the Act and as be¬ 
tween him and the persons interested in the Company 
as creditors cr share-holders, the propriety or vali¬ 
dity of his acts must be judged by the conditions 
they prescribe. If he fails to observe those condi¬ 
tion •• or exceeds his statutory powers, he will he ans¬ 
werable to the Company Court which may hoid nis 
acts to be unauthorised or refuse him his costs or 
even remove him. But these provisions of the (Join - 
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panies Act have no bearing on the competency of the 
liquidator as a suitor in the other Courts or the 
validity of proceedings instituted by him, except 
when they say so, either expressly or by necessary 
implication. There is nothing in the general scheme 
of the Companies Act or the status of the liquidator 
thereunder which compels or ju>ti6es the conclusion 
that in the absence of a prior direction by the Com¬ 
pany Court, a criminal prosecution instituted hv the 
liquidator against an officer or a member of the Com¬ 
pany for offences committed in relation to the Com¬ 
pany’s affairs, would be invalid. 59 Cal WN 1: 
1955 Cri L J 107: (1954) 24 Com Cas 539 : AIR 1955 
Cal 29 (34) (Pt D) (Pr 13) (DB). 


Ss. 179, 237—Sanction under S. 179—Necessity. 


Neither S. 179, nor S. 237 (1) lias* anything to do 
with the validity of a criminal prosecution instituted 
by a liquidator, but if authorisation by the Company 
Court is at all required for the validity of such a 
prosecution, the liquidator could validly institute 
any prosecution without further reference to the 
Court if he has a sanction under S. 179, provided 
the sanction is in unrestricted terms. A 1 R 1953 Cai 
153, Rel. on. 59 Cal W N 1 : 1955 Cri L j 107 : 

(1954) 24 Com Cas 539 : AIR 1955 Ca! 29 (37) (Pt II) 
(Pr 24) (DB). 

-S. 179 — Construction—Powers of liquidator. 

It cannot be said that an order under S. 179 only 
authorised the liquidator to use the name of the 
Company because there are several clauses in the 
section which have nothing to do with the use of the 
Company’s name but deal with specific powers of 
the liquidator to do certain specific acts. Cl (a) of 
the section should therefore be read as really em¬ 
powering the liquidator to institute or defend legal 
proceedings, doing so in the name of the Company, 
provided he has the sanction of the Court. 59 Cai 
V/ N I t 1955 Cri L J 107 : (1954) 24 Com Cas 539 : 
MR 1955 Cal 29 (37, 38) (Pt I) (Pr 24) (OB). 

“ Ss. 179, 23 * ‘Any person’ — If includes liqui¬ 
dator. 

As S. 237 is expressed it cannot properly be said to 
contemplate an application by the liquidator himself 
for directions. It is difficult to hold that ‘any per¬ 
son* contemplated by the section may include the 
liquidator himself, for, the person applying and the 
peson to oe directed on such application appear to 
be clearly different persons. Even assuming in view 
of the firmly established practice, that the liquidator 
also may apply under the section it is clear that the 
section is concerned only with the powers of the 
Court to direct the liquidator and is not intended to 
provide the liquidator with authority to institute a 
prosecution, ft follows that even assuming further 
that it is essential to the validity of a criminal pro¬ 
secution by a liquidator that there should be a per¬ 
mission by the Company Court to institute the pro- 
secution there is no need to procure a direction under 
b. 237 (1) wheni there. is already a general sanction 

i~ n / \ T , here is ; not , hin 8 to warrant the view 
tnat 3. 1/J (a) is limited to legal- proceedings against 
outsiders. 59 Cal YV N 1 : 1955 Cri L J 107 i ( 1954 ) 

miF° m ^ aS : AIR 1955 Cal 29 (38) (Pt J) (Pr 24) 

S; 1/9 (a) Recital of order permitting pro¬ 
secution. 

No recital of any order of authority in the com¬ 
plaint itself is technically necessary, although it is 
always desirable. If a party wants to challenge the 
complaint on the ground of legal authority, it is for 
rum to show that there is absence of any requisite 
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legal authority and for that purpose the Court can 
look into and examine the orders of the Company 
Courts duly passed even though such orders oi the 
Company Courts are not mentioned before the Magis- 
trate. 59 Cal W N 1 : 1955 Cri L / 107 : (1954) 24 

Com Cas 539 : AIR 1955 Cal 29 (44; (Pt O) (Pr 55) 
(DB). 

8s. ] i 9 and 237 — Prosecution of officers of 
bank Direction by Company Judge is not always 
necessary. 

Where the Court gives unrestricted power to the 
official liquidator under S. 179 (a), then the liquida- 
ior is entitled, without any further reference to the 
Court, to institute any prosecution such as one under 
S. 409. Penal Code against the officers of the Bank. 

14 either in S. 1/9 nor in S. 237 C there anything to 
indicate that if the liquidator takes action without 
a direction of the Court, the action would be in any 
wav iilegai or invalid. Neither section in express 
terms take- away the liquidator’s power which he 
has in common wito anv other citizen, to hie in Court 
a complaint that another person has- committed a 
criminal offence. AIR 1937 All 714, Rel. on. 56 Cal 

W N 18 : (1952) 22 I T R 353 : 1953 Cri L J 389 : 
AfR 1953 Cal 153 (Pt A) (Pr 4). 


-—Ss. 1 79. 186 — Application bv liquidator to re- 
cover debt due to the bank—Maintainability— Limi¬ 
tation— Banking Companies Act (1949), (as amended 
in 1950), S. 45B. 

There is nothing in the Companies Act or the 
Banking Companies Act, which permits a liquidator 
to recover debts from debtors of a Banking Company 
bv summary proceedings such as an application to 
the Company Judge. 1 he Liquidator, if he washes to 
recover what is due to the bank from its customer 
must bring a suit and the period of limitation for 
such a suit will be governed by the appropriate 
article in the Limitation Act read with S. 45F of the 
Banking Companies Act. 

Desirability of framing rules under S. 45G of th e 
Banking Companies Act, 1949, allowing recovery of 
such debts by an application suggested.' 1952*22 Com 

Cas 73 i 55 Cal W N 400 : ILR (1951) 2 Cal 396 
(DB). 

-S. 179 (a)—Suit on behalf of company by one of 

several liquidators — Competency — Resolution of 
Board of Liquidators conferring authority—Effect of 
See Ibid, S. 212 (3). AIR 1958 Him Pra 1. 

;S; 179 — Company in liquidation — Suit by 
Official Liquidator in the name of company — Cre¬ 
ditor and shareholder ol company made co-plaintiffs 
upon their request — Suit dismissed — Appeal by 
shareholder alone and without leave of winding up 
Court—Not competent. 

A company in liquidation retains its corporate 
powers, including the powers to sue, and such powers 
are exercised by the liquidator who has to sue in the 
name of the company. A shareholder is not entitled 
to maintain an action when a liquidator is function¬ 
ing. He may possibly move the Court to give direct 
tions to the liquidator to sue. 

A creditor and a shareholder of a company re- 
quested its Official Liquidator to institute a suit to 
declare certain decrees and execution proceeding*’ 
started against the company, as invalid and not bind¬ 
ing on the Company. They requested the Liquidator 
also to join them in the suit as co-piaintifFs. Upon 
the sanction of the winding up Court for joining 
them as co-plaintiffs, the suit was instituted by the 
Official Liquidator in the name of the company as 
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plan,tiff No 1. The creditor and the shareholder 

were made plaintiffs No s . 2 and 3. After the suit was 

aismissed by the trial Court the third plaintiff pre- 
lerred an appeal without asking for or obtaining 
eave ot the winding up Court to file an appeal on 

ehalt of the company. The Company did not figure 
as a party to the appeal : 6 

Held, that plaintiff No. 3, in his own right as a 
share-nolder was not entitled to prefer the appeal, 
nor was he entitled to prefer it on behalf of the Com- 

wn y i’n~i lh P ? n i 144 and A in-:1C55 S C 74 and 

w R . 19 2L S Sl landAlR 1955 Mad48e and 65 Cal 
Q n 2, ReR on ’ AIR 1956 S C 575 and AfB 1959 

rnn 5 \'r® [sUn Z- ]9G4 Ker L T 421 : 1964 Ker L J 

(1964) 2 Ker 177 : (1964) 2 Com L J 66 : 

8® 6 jP f 4 £ es 947 : AIR 1965 Ker 14 (15, 16) 
\lrrs Of i) (DB). 

Ss. 179 (a) and 212 - Suit in name of liquidator 


• ^ - 

—Maintainability. 

^ ^ ^ y reason of S. 179 (a) read with 

b. 212 is empowered to institute a suit “in the name 
and on behalf of the company.” Where the plaintiff 
if described in the plaint as “Shri V. B. S., Liqui- 
dator for and on behalf of the National Aluminium 
Company of India, Ltd t (in voluntary liquidation), 
Nagpur, the description of the plaintiff is in accord 

pl ■ ail( ^ makes it evident in what capa¬ 

city Shri V. B. S. figures in the plaint. Even if there 
be any misdescription it can be set right. (1956) Nav 
L J 421 : ILR (1956) Nag 556 : (1956) 26 Com Cas 
24o> : aIR 1956 Nag 204 (206) (Pt A) (Pr 5). 

“ S. 1*9 (a) and S. 212 (1) (a) and (b) - Voluntary 
winding up Suit by liquidator—Sanction of Court 
—Necessity. 

. As clause (a) of S. 179 which empowers the liqui¬ 
dator to institute a suit is not mention sd in Cl. (a) or 
S. 212 (1) and as Cl. (b) of S. 212 (1) makes provision 
ior the exercise or the other powers without sanc¬ 
tion, there is no warrant for holding that the liqui- 
dator in a voluntary winding up icquires the sanction 
ct Lie Court under S. 179(a) before instituting thesuif. 
(1956) Nag L J 421 : ILR (1956) Nag 556 j (1956) ^6 
Com Cas 245 : AIR 1956 Nag 204 (206) (Pt B) (Pr 6). 

—Ss, 179 (a), 212 and 156 and 159 — Liability on 
winning up —- Nature of — Suit by liquidator to 

f. 1 ™ rce lability Limitation — (Limitation Act 
(19OS), Art. 120). 

Toe liability of a contributory on a winding up to 
pay unpaid share money arises by operation of law 
and not out of contract. Under S. 159 the liability of 
a contributory creates a debt piyable at the 'time 
specified in the calls made on him by the liquidator. 

1 hus, the debt under the statute is a new creation, 
quite distinct and apart from any pre existing con¬ 
tract a liability. A suit for the recovery of this debt 

is governed by Art. 120, Limitation Act, and limita¬ 
tion must be held to run from the time specified for 
payment in the calls made on the contributory by the 
liquidator. (1956) Nag L J 421 : ILR (1956) Nag 556: 
(1956) 26 Com Cas 245 : AIR 1956 Nag 204 (207) 
(Pt G) (PrslO, 13). 

—Ss. 179 (a) and 212 and 156 — Voluntary 
winding up — Suit to enforce liability arising out of 
winding up — Cause of action, where arises. 

A nart of the cause of action for a suit to enforce a 
new liability which springs into existence in the event 
of winding up would arise when that event occurs. 
On a voluntary winding up that event would occur 
at a place, where the winding up of the company and 
the appointment of the liquidator are decided upon 
and a Court at that place will therefore, have juris¬ 
diction to entertain the suit. 1956 Nag L J 421:(1956] 


?? C ^9 as 245 : TLR ( 1958 ) Nag 556 : AIR 1956 
Nag 204 (207, 208) (Pt F) (Pr 14). 

“ 179 (a) — Companv in liquidation — Liquid 

dator s power to sue — Civil P. C, O. 6 R. 17. 

A company in liquidation retains its corporate 
powers including the power to sue, although such 
powers must be exercised through the liquidator 
unoer authority of the Court. Hence, a claim petition 
on behalf of a company in liquidation ought to be 
rosae in the name an ! on behalf of the Company and 
not in the name of the joint liquidators. 

The Court will allow the petitioners to amend the 
petition so as to bring it in conformity with S. 179(a). 

21 Com Cas 30:52 Pun L R 455 : AIR 1951 Punj 144 
(Prs 3, 4, 6). 


D. 


Sale of property. 


Ss. 179(c) and 202 Sale by liquidator after sanc¬ 
tion by Cour» Sale confirmed by Court after consi¬ 
deration and investigation of objections — Liability 
to be challenged later on—Articles of Association of 
company providing for distribution of assets in 
specie after payment of debts etc.—Effect — Liqui¬ 
dator if bound to call up unpaid call money in order 
to preserve property for distribution — Power of 
Court to review orders—Companies Act (1 of 1956), 
Ss. 457 and 483. 

The power of the Official Liquidator to sell the 
properties of the Company which is being wound up 
cannot in any way be limited or circumscribed by 
anything found in the Articles of Association. For 
the purpose of effectually discharging the debts, it 
would generally be necessary for the Official Liqui¬ 
dator to sell the properties of the Company. Section 
179 (c) gives him the power to sell the movable 
and immovable properties of the r ompany by public 
auction or private contract. The power of sale con¬ 
ferred under S. 179 (c) is a statutory power and 
not one derived by virtue of any right as an agent 
of either the Court or the directors. Once the Court 
sanctions the sale, the Official Liquidator would not 
be bound by the limitations imposed by the Articles 
of Association. He would, therefore, be entitled to 
sell any property of the Company if he considers it 
necessary for administering the affairs of the Com¬ 
pany. the sale, however, being subject to saaction by 
the Court. 

The existence of a provision in the Articles of 
Association that ‘the Liquidator on any winding up 
mav, with the sanction of an extraordinary resolution 
divide among the contributories in spe cie any part 
of the assets of the Company, and may, with the 
like sanction, vest any part of the assets of the Com¬ 
pany in trustees upon such trusts for the benefit of 
the contributors as the Liquidator, with like sanction 
shall think fit, is no ground for holding that the 
unpaid call money should first be called up and the 
claim of creditors paid off and therebv the properties 
preserve! with a view to their distribution amongst 
the shareholders and on that ground to challenge a 
sale held by the Liquidator of the immovable pro¬ 
perties in due conformity with law, and confirmed 
hv the Court, after considering every conceivable 
objection put forward to the sale and after due in¬ 
vestigation of the same, when there has been no 
.appeal from the order confirming the sale. (1963) 1 
Mac! L I 276 : (1963) 1 Com L J 221 : 76 Mad L YV 
253 : (1963) 33 Com CiS 453 : A I R 1963 Mad 409 
(4U) (Pr G) (DB). 

-Ss. 179 (c), 183 (5) — Allegations of misconduct. 

Under S. 179 (c) sanction of the Court is a necessary 
pre-requisite and when the sanction accorded express¬ 
ly states that the sale held by the Official Liquidator 
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•shall be subject to the confirmation of the Court the 
Court can enquire into the allegations of misconduct, 
etc when such allegations come to the Court’s notice 
before the Court exercises its reserve power to con¬ 
firm the sale. In seeking to control the action of its 
officer there is no rule that the Court can do it only 
on the complaint of an aggrieved or interested party. 
20 Ind Cas 683 (Cal); A I R 1946 Mad 89; aIR 1920 
Lah 361, Rel. on. ILR (1933) Trav-Co 589 : 1953 Ker 
L T 544 : (1954) 24 Com Cas 51 : AIR 1953 Tray Co 
,580 (581) (Pr 4) (DB). 

SECTION 1S3 


9 -Ss. 183 (3), 184 and 202—Order under Ss. 183 

(3) and 184 according smotion to sale — Whe.her 
administrative or judicial — Order deciding lis 
between parties and passed after hearing it on merits 
— Order is judicial—Distinction between administra¬ 
tive and judicial orders. AIR 1959 Cal 324 (DB) 
reversed so far as it proceeds on the basis that Cl 15 
of Letters Patent is attracted. See Ibid, S. 202. AIR 
1965 8 C 507. 

S. 183 — Powers of official liquidator — Director 
of company admitting liability of company — Official 
liquidator is not relieved of his statutory duty of 
demanding proof of claim — Even decree obtained 
by claimant can be ignored. AIR 1955 N U C (All) 

o/D. 


--S. 183 (3) — Order under—Appeal—If the order 

made is administrative in nature, an appeal would not 
Be under the provisions of S. 202 of the Companies 
Act—Whether or not against any particular order 
made under S. 183 3) an appeal would lie would 
depend on the action the Court had taken. See Letters 
Patent (Cal), Cl. 15. AIR 1959 Cal 324 (DB). 

[Reversed in AIR 1965 S C 507, so far as it pro¬ 
ceeds on the bads that Cl. 15 of Letters Patent is 
attracted. 1 


■ 8. 183 Liquidation proceedings — Applicatio 

for rectilication of Register of Members of cornp?n 
filed after lLt of contributories becomes final—Main 
taxability. See Ibid, S. 38. (1964) 34 Com Cas 40 
■(Punj). 


contribution in respect of those shares could not be 
enforced at all. The appellant who purchased those 
shares in those names could still be substituted under 
the 1 aw as a contributory in respect of those shares. 
(AIR. 1956 Punj 41, Disting.) Where in fact the com¬ 
pany is not aware of the persons to whom the shares 
are issued as being minors, and a person buys certi¬ 
ficates in their names using their names merely as a 
benamidar or as aliases for himself, the person could 
be made responsible as a contributory. (AIR 1942 
Mad 4 70, Rel. on.) The Appellate Court would be 
justified in substituting the appellant himself as a 
contributory in respect of shares allotted to minor 
members, even within the purview of O. 41, R. 33, 
Civil P. C. (19581 28 Com Cas 536 : AIR 1958 Assam 
86 (91, 92) (Pt B) (Pr 8) (DB). 

-S. 184 — Liquidation proceedings — Application 

for rectification of register of members of company 
filed after list of contributories becomes final—Main¬ 
tainability. See Ibid, 8. 38. (1964) 34 Com Cas 402 

(Punj). 

Ss. 184 and 38—Scope of—Order of winding up — 
Inclusion of name of member in list of contributories— 
Failure to appeal—Application after more than three 
years for rectification of register and list of contribu¬ 
tories—Maintainability. See Ibid, S. 38. (1962) 2 Com 
L J 225 (Punj). 

Ss. 184, 185, 195 and 196—Transfer of proceed¬ 
ings—High Court’s power to act suo motu and with¬ 
out hearing parties. I L R (1960) 1 Punj 341 : A I R 
1961 Punj 87 (90, 91) (Pt B) (Prs IS, 24, 25). 

Ss. 184, 185, 195, 196 — Proceedings under _ 

Nature of. 

All proceedings consequent upon winding up order 
are the offshoots of that order. Proceedings under 
Ss. 184, 185, 195 and 190 of the Companies Act are 
begun after the winding up order is passed. As they 
stem from the winding up order passed under S. 102 
they cannot have a separate and an independent exist- 
etce. These proceedings became necessary during the 
progress of winding up and in 1 ret they themselves are 
in the nature of winding up. ILR (1960) 1 Punj 341: 
AIR 1961 Punj 87 (90, 91) (Ft C) (Pr 19). 


--Ss. 183 and 234—A depositing money with Ra: 

for specific purpr se—Purpose fulfilled — Bank goi 
into voluntary liquidation — A is not preferenti 
creditor. 2! Be*. 250; 4 Eq. 34. Dist (1953) 23 Co 
Cas 98 : AIR 1953 Punj 98 (99) (Pr 4) (DB). 


-Ss. 184 and 30—Subscriber to Memorandum — 

Shares taken and becoming director—He is liable, :in 
respect of those shares, even though no shares were 
allotted to him as contributory— AIR 1939 Mad 498, 
Dissented from. See Ibid, S. 50. AIR 1955 Punj 228. 


-S. 183 (5) — Control of action of Court officer. 

See Ibid, S. 179. AIR 1953 Trav-Co 580 (DB). 

SECTION 181 

Ss. 184.and 10] — Chairman buying shares in 
names of minor members of his family—( oinpany not 
apprised of minority — Liability of Chairman for 
contribution in respect of minors’ shares — (Civil 

P. C. (1908), O. 41, R. 35) — (Companies Act 
(1956). S. 467). 

Where the appellant, who was himself the Chair¬ 
man of a Banking Company, bought shares in the 
names of dilierent members of his family, some of 
whom were minors and the company was at no stage 
apprised of this fact and there was evidence that the 
appellant had been borrowing from the accounts of 
the bank for himself in order to make payments of 
those shares, it cannot be held that the allotment of 
the shares in the names of those persons who were 
all inembeis of family, even assuming that they w r ere 
minors, was void and as such the liability arising for 


SECTION 


185 


— —Ss. 185 and 153—Scheme framed subject to sanc¬ 
tion of Court—Sanction not obtained —Sales of shares 
belonging to company hv trustees appointed for that 
purpose-Preference share-holders to be paid out of 
sale proceeds—Rights of liquidator toclaim proceeds 
—Relationship of company and trustees. AIR 1953 
Pat 390, Reversed. 


In a suit by a director of a company against its 
managing director, the parties under an agreement 
framed a scheme regarding future working of the busi¬ 
ness of the company. They agreed to pay off the 
debenture-holders and the preierence share hollers 
and thereby to reduce the capital of the company. 
Two persons were appointed as trustees tor the pur¬ 
pose of selling the shares of a sugar company belong¬ 
ing to the company and to utilise the sale proceeds 
for redemption of the preference shares. Steps were to 
be taken tor sanction of the Court and of the share¬ 
holder for implementing the scheme. Neither the 
meeting of the creditors was held in pursuance of the 
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agreement nor was sanction of the court taken for 
reduction of the capital, with the result that the pro¬ 
posed scheme was never implemented. The two per¬ 
sons, however, who were styled as preference trustees 
were handed over the shares of the sugar company 
and they were sold by them. The company was 
subsequently wound up and the official liquidator 
who was appointed to take charge of the affairs of 
the company made an application for an order to 

recover the amount realised by the preference 
trustees. 

Held, (1) that till the scheme was formally approv¬ 
ed by the share holders and creditors and was sanc¬ 
tioned by the court and the share capital was thus 
reduced, the preference share-holders could not 
acquire any rights under the scheme and the owner¬ 
ship of the shares remained in the company and the 
amount realized by the sale of those shares remained 
the property of the company. In this situation the 
covenants and directions contained in the agreement 
were mere proposals. 

(2) that the two persons styled as preference trustees 
were the agents of the company for selling the shares 
and keeping the sale proceeds with them, till the 
scheme was sanctioned and if the scheme was not 
sanctioned, they remained agents of the company in 
custody of the sale-proceeds. The relationship of 
principal and agent need not be expressly constituted 
and can be brought about by implication of law on a 
particular situation arising or from the necessity of a 
case. The money belonged to the company and was 
thus in the hands of the agents of the company, and 
the official liquidator was entitled to its return under 
the provisions of S. 185. 

(3) that the two persons had no right of their own 
in the shares or in the money and they could not act 
in their own right in selling the shares of the sugar 
company and in keeping the sale proceeds in their 
custody. 

(4) that the scheme propounded in the agreement 
was lawful. AIR 1953 Pat 390, Reversed Gaya Sugar 
Mills Ltd.v. Nandkishore Bajoria, (1955) 25 Com 
Cas 24 ; AIR 1955 SC 441 (445, 446) (Prs 12, 13). 

-S. 185—Property in possession of contributory— 

Liability to pay rent. See ComDanies Act (1950), 
S. 408. AIR 1960 Bom 516 (DB). * 

-S. 185 —Applicability—Money paid by liquida¬ 
tor to directors who were creditors—(Companies Act 
(1956), S. 468). 

A person may be a director of a company but unless 
he has received any money in his capacity of a direc¬ 
tor the provisions of S. 185 would not be attracted. 
Hence where the liquidator has paid certain amounts 
due to the directors of the company not in their capa¬ 
city as directors but as creditors of the company, 
S. 185 does not apply and they cannot be ordered to 
refund the money. 1958 Nag L J 139 : (1958) 28 
Com Cas 195 : AIR 1959 Bom 474 (475) (Pt A) 
(Pr 3). 

-Ss 185 and 195 — Applicability — Discretion 

of Court—Application by one director against an¬ 
other— -Applicant equally liable with respondent and 
also party to resolutions culminating in transaction 
impeached —Competency of application. 

The powers of the Court under Ss. 185 and 195 of 
the Companies Act 1913 should not be allowed to be 
invoked by one Director against another director 
particularly when the director invoking the section 
is actuated by personal spite and hostility towards 
the director who is sought to be proceeded against. 
The Court under either section has a discretion in the 
matter and will not exercise its discretion in favour 
of the applicant when he himself was a director at 


all material times relating to the transaction and was 
equally responsible with the respondent for the tran¬ 
saction impeached and when the applicant himself 
was a party to the regulations passed at the meeting 
of the Board of directors which culminated in the 
transactions on the basis of which the application is 
made. (1961) 1 Mad L J 204 : (1962) 32 Comp Cas 
643 : AIR 1961 Mad 172 (174) (Prs 3, 4) (DB). 

-S. 185—“Trustee”—Meaningof—Express trustee 

and not constructive trustee—(Trusts Act (1882), Ss. 3 
and 95). 

A company has no power to purchase its own shares 
by diverting its capital, in order to reduce the share 
capital. 12 A. C. 409, Relied on. 

An agreement between the company and director 
debenture-holder, which agreement is later on ratified 
by a resolution of the company, whereby the shares 
held by the company in another company were to be 
sold, and the sale proceeds utilised for paying off the 
preference share-holders, and the appellants who 
were holders of a great number of preierence shares 
were to be trustees for purposes of carrying out the 
agreement, the agreement cannot be given effect to 
either by the directors or share* holders, either by- 
alteration of the charter of the company or the Arti¬ 
cles of Association, the purpose of the agreement 
being illegal. If the purpose is illegal, then no trust is 
created by the memorandum of agreement or the 
resolution of the board of directors, and S. 83 of the 
Trusts Act will have no application. 

Section 185, Companies Act, is confined to trustees 
as defined in S. 3, Trusts Act, that is, to expres 
trustee and not constructive trustee. 

Section 95 of the Trusts Act does not refer to 
liabilities under any other Act. The section itself 
makes a distinction between a trustee as defined in 
section 3 of the Trusts Act and a person who holds 
property subject to an obligation in the nature of a 
trust. The very enactment of S. 95 shows that there 
is a distinction between an express trust and a con¬ 
structive trust. Section 95 by itself will not make the 
appellants a trustee within the meaning of S. 185 of 
the Companies Act, on the contrary, S. 95 shows that 
the appellants are not trustees within the meaning or 
the word as defined in S. 3 of the Indian Trusts Act. 

In other words the Court has no jurisdiction to 
pass an order against the appellants under S. 185 or 
the Compar ies Act. AIR 1953 Pat 390 (393, 394/ 
(Prs 8, 11, 12, 14) (DB). 

[Reversed in AIR 1955 S C 441.] 

-S. 185 —Scope and object — Proceeding under 

S. 185 against director cannot be resorted to for 
enforcing payments on account of promises of execu¬ 
tory undertakings or for breach of contract—Actual 
existence of tangible property or money belonging to 
Company in hands ot director essential. See Compa¬ 
nies Act (1950), S. 408. AIR 1962 Punj 543- 

-S. 185-Proceedings are in nature of winding 

up - See Ibid, S. 184. AIR 1961 Punj 87. 

-S. 185—High Court can suo motu and without 

hearing parties transfer proceedings pending under 
Ss. 184,185,195,190, Companies Act, 1913, in Court ot 

District Judge to itself. ILR (1900) 1 Punj 341: Alii 
1961 Punj 87 (90, 91) (Pt B) (Prs. IS, 24 25). 


S. 185—Scope. 

he power under S. 185 to order delivery of pro- 
y of a company to the official liquidator can on v 
sed against certain persons specified therein and 

against third parties. 52 Pun LR 185 « (1950/ 
; om p Cas 141 : AIR 1950 East .Pun, 204 (208/ 

:) (Pr 18) (DB). 
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SECTION 186 

186 — Order of High Court under — Limita¬ 
tion for execution — Article applicable. See Limi¬ 
tation Act (1908), Arts. 183 and 182. AIK 

1961 All. 362 (DB). 

- Ss. 186 and 187 — Merger — Liability of 

merged Stale as share holder — ti devolves on 
successor Stab — Recognition — Ellect. 62 Bom 

LK 400: (1960) 30 Com Cas 492: AIK 19G0 Bom 
616 (517, 518) (Pt A) (Pr 9) (DB). 

- S. 186 — Applicability — Application for 

recovery of unpaid share money not based on 
resolution of Board of Directors — S. 180 not 
applicable. See Companies Act (195(3), S. 4(39. 

AIK 1960 Bom 516 (DB). 

-Ss. 186 and 156 — Applicability of S. 186 to 

liability created by S. 156. 

An order under S. 186 can only be made m 
respect of contractual debts due by the con¬ 
tributory to the company. .Section 186 has no 
reference whatever to the stnhbnry liability created 
by S. 156. It is only those drills which a liquidator 
can realise by means < , a suit dial can be ordered 
to be paid by the Court unb r 3. 186. therefore, 
if a liquidator's claim is barred by limitation in 
respect of a contractual debt due to a share holder 
he cannot obtain an order under S. 186. 52 Bom 

LK 559: ‘2(1 Camp Cas 325: AIR 1950 Bom 386 
(389) (Pt D) (Pr 5) (I)B). 

- Ss. 186 and 187 — Applications under — 

Distinction. 

There is a clear distinction between an ap¬ 
plication made under S. 186 and an application 
made under S. 187. An application under S. 186 
is to recover a contractual debt in respect of 
which the liquidator could have tiled a suit. 
Instead of filing a suit he resorts to the summary 
procedure, and in an application under S. 186 the 
Court has not to consider the sufficiency of die 
assets or the extent to which the contributories 
should he called upon to contribute to the funds 
of the company. But when the liquidator comes 
under S. 187, the position is entirely different 
and the Court lias to apply its mind to various 
other things. 52 Bom LK 559: 20 Comp Cas 325: 
AIK 1950 Bom 386 (391) (Pt F) (Pr 9) (DB). 

-Ss. 186 and 187 — Realisation of calls made 

prior to winding up — Liquidator’s powers. 

The liquidator has his own powers whether 
a call made prior to l lie winding up is within time 
or is barred bv limitation, li the call is within 
time, he might file a suit or proceed under S. 180. 
It the call is barred by limitation, In* has to go to 
Hie Judge in Chamber under S. 187 and satisfy 
him that the position of the company is such that 
that call should be enforced by a call made bv 
'he Court in the winding up proceedings. 52 Bom 
I K 559: 20 Comp Cas 325: AIR 1950 Bom 386 
(391) (Pt G) (Pr 11) (DB). 

-S. 186 — Applicability — Recovery of debt 

from debtor of Banking Company — Proper 
remedy of Liquidator — Application or suit — 
Limitation — Banking Companies Act, S. 45-F. 

There is nothing in the Companies Act or the 
Banking Companies Act which permits a liquidator 
to recover debts, from debtors of a Banking Com¬ 
pany by summary proceedings such as an applica¬ 
tion to the company Judge. The Companies Act, 
for example, in S. 186 provides for the recovery 
of what is due from contributories and no suit 
is necessary. But there is no provision in these 
Acts entitling a liquidator to recover debts from 
debtors of the Bank in any wav other than the 
ordinary way, namely, bv suit, and the period of 
limitation for such a suit will he governed by the 
appropriate article in the Limitation Act read with 


S. 45-F of the Banking Companies Act. 55 CWN 
460: ILK (1951) 2 Cal 396: (1952) 22 Com Cas 
73. 

-Ss. 186, 187 — Applicability — Share-money 

called but not paid still remains call-money — 
Recovery — Liquidation — S. 187 aud not S. 186 
applies. 

The share money which lias been called by the 
directors but not paid will still be call-monev. 
Both in respect of a claim in regard to a call 
made prior to winding up and that made sub< 
sequently a suit would lie. Ss. 186 and 187 pro- 
\i<lc a summary reined;/ as an alternative to the 
norma! remedy by way of suit. N. 178 would apply 
also to cases ot calls made bclore liquidation. 
The ret oi e those eails should fall outside S. 18(5. 
S. 186 specifically excludes from its operation call 
monies clue under the Act. Thus S. 186 would 
apply only to the case ot a claim ex contractu 
other than call money whether due or yet to he 
called, while S. 187 would appiv for the recovery 
of all call monies, whether < xigible at the time 
ot liquidation or otherwise. AIR 1942 All 136 
and AIR 1950 Bom 386, Not Foil. ILR (1962) 
Mad 473: (1962) 2 Mad LI 7: 75 Mad L\V 54: 
(1962) 32 Corn Cas 381: AIR 1962 Mad 192 (195, 
198) (Prs 11, 20) (DB). 

-S. 186 — Claim under S. 187 — Limitation. 

See Ibid, S. 15(5. 1957 MPLJ 77 (Nag). 

-S. 186 — Interest on unpaid calls — Right to 

claim — (Companies Act (1956), Ss. 469 and 429) 
— (Civil Procedure Code (1908), S. 34) — 
(Interest Act (1839), S. 1). 

The fact that interest is payable on the unpaid 
calls according to the articles oi association can¬ 
not avail the liquidator to claim interest. Interest 
is not claimable merely because moneys have been 
withheld. Section 34 of the Code ot Civil Pro* 
ccdure is of no avail because it is limited to suits. 
In view of S. 159 (1) of the Companies Act, the 
liability of a contributory is a debt payable at the 
lime specified in the calls made on him by the 
liquidator. But the Act makes no provision for 
payment of interest. The liquidator can invoke 
S. 3 ot the Interest Act by intimating a contributory 
when sending the notice that the call, if not paid 
on the dale specified, would carry interest till 
payment, and the Court mav he moved to award 
interest. 1957 MPLJ 77 (Nag): ILR (1956) Nag 
803. 


S. 186 


order against 
parte wit limit 

(Ptinj) 4346. 


Rules under, Rule 112 — Payment 
contributory cannot he made ex 
notice to him. AIK 1955 NEC 


S. 187 


SECTION 187 

— Order passed by High Court 
under S. 187—Order is one passed hv High Court 
in its ordinary original civil jurisdiction — Execu* 
lion of — Limitation — Application for execution 
is governed by Limitation Act (1908), Art. 183 
and not by Art. 182. See Limitation Act (1908), 
Art. 183. AIR 1962 SC 403. 

-S. 187 — Liquidator’s application for recovery 

of moneys due — Form of — Limitation. See 
Companies Act (1956), S. 470. AIK 1960 Bom 516 
(DB). 

-S. 187 — Merger — Liability of merged State 

as share holder — Whether devolves on successor 
State — Recognition — Effect. 62 Bom LR 400: 
(1960) 30 Com Cas 491: AIR 1960 Bom 516 (517, 
518) (Pt A) (Pr 9) (DB). 

- S. 187 — Contractual and statutory debts due 

to company — Distinction — Procedure to realise 
debts. See Ibid, S. 156. AIK 1950 Bom 386 (DB) 0 
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— nhr Applications under Ss. 186 and 187 
3SG D (DB) 0n ' e b ' d ’ S ’ 186 ‘ AIR 1950 Bora 

wimH,- 18 L~ Realisation of calls made prior to 

S ink R *ij» 7^-n I r, |l " da I 0r s Powers. See Ibid, 
1 « 0 . Ala 19o0 Bom 386 (DB). 

comoinl 87 "7,'j md , ,n * llp P roceed * n £s of banking 
onipan> — Order lor payment of calls — Execu¬ 
tion of order — Jurisdiction of High Court on 

dS n " ,S |"; S, c e l ' ,ul( ; r S - 45 ' B ’ Banking Com- 
pames Act — See Banking Companies Act (1949), 

Act ° r ms >- 

Liquidation — S. 187 and not S. 186 applies 
See Ibid, S. 186. AIR 1962 Mad 192, M 

77~ S - 187 ~„£ la im under — Limitation. See 
Ibid. S. lob. 1957 MPLJ 77 (Nag). 

~7~, S -, 187 ~ „ Sc °PC — Calling of entire unpaid 
capital it justified. See Ibid, S. 156. 1957 MPLJ 

(Nag/. 

777®?; 18 L 456 — Company — Winding up — 
Liability oi shareholder in respect of unpaid calls 
Calls can be recovered even if lime barred 

"Li!. Q'c\ dm <T up order is made — Companies 
1962 Punj ’526. ’ S ° e Ibld ’ S - 156 ' AIR 

SECTION 191 

TTj 1 - 191 T C,aims filed after expiry of time 
stated in notice —— Maintainability - Companies 

a a* ilcnwk S' V 4 ' Leeision of Saliai J. dated 

A creditor is not precluded from coming in at 
a later stage than that fixed by the Official 
Liquidator ior claims to be made. The only 
•penalty foi lailure to conic within the time stated 
in the notice for proving the claim is that ihc 
claimant can be excluded from the benefit of any 
distribution made before such debts are proved 
that is, he can only claim a proportionate share 
in sucli assets as may remain undistributed at the 

j. mc , whcn ^ K \ P^of is claimed and without 
distuibing any distribution made before such nroof 

Decision of Salmi J. dated 3-3-1960 (Pat) 
Reversed. !LR 27 Mad 496 (FB) and AIR 1942 
Mad 349 and (1872) 7 Oh A 646. Relied on. 1964 
BLJR 283: AIR 1964 Pat 352 (353) (I>r 1) (DR). 


COMPANIES ACT (7 of 1913). S. 187 


SECTION 192 


9 


S. 192 


- Position and rights of shareholder 
^ith respect to company’s assets. 

That a shareholder acquires a right to participate 
in the profits of the company may be readily con¬ 
ceded but it is not possible to accept the conten¬ 
tion that the shareholder acquires any interest in 
the assets of the company. A shareholder lias 
not got a right in the property of the company. 
The true position of a shareholder is that on 
buying shares as an investor be becomes entitled 
to participate in the profits of the company in 
which he holds the shares if and when the com¬ 
pany declares, subject to the Articles of Associa¬ 
tion, that the prof its or any portion thereof should 
be distributed by way 01 dividends among the 
shareholders. He has undoubtedly a further right 
to pai ticipate in the assets ol the company which 
would be left over after winding up but not in 
the assets as a whole. (1924) 8 Tax Cas 704 
(710), Expl; AIR 1951 SC 41. Foil. Dacha F. 

7i U o4 a , r ’ v * Commr - oi l - T., Bombay, 

<J955) 27 ,TR 1: 1955 SCA 675: 1955 SC.I 68: 
\195o) 26 Com Cas 1: 1955 Andhra VVR (SC) 27: 


(Sn °27- AIR 6 10 7 -- SCR 876: (1955 > 1 MU 
(»C) 27. AIR 19oo SC 74 (77) (Pt C) (Pr 7). 

u is far* M ««•>.«»• 

SECTION 193 

, 193 and 239 O) - Bank in occupation 
with RnHifin? S ,c ‘J ant Property not remaining 

l- lliv ! ? f ° r . purposc “I liquidation — 

t riontj of rent accruing due since date of winding 

up — (Companies Act (1956), Ss. 476 and 530). 

Where the property of which the bank was in 
ccupahon as a tenant has not been challenged 
the properly not having remained with the 
Kiuiclators for the purpose of liquidation, unless 
he Com t passes an order holding that the debt 

ilmiidnCn Wa fi Part ° f ,he cost and expenses of 
iqmdation, the rent accruing due since the date 

oL. „n VmdinS , Up cannot bc claimed in priority 
ox ei other ordinary debts. Official Liquidators, 

, ' ' '• Ltd. v. Rameshwar Nath 

«ri"m 30 Com Cas 114: (I960) 1 MU 

ifP ftofim^o 5 cro 1 J" WR (SC > 93: 1980 SCJ 

(Pt A) 19 ?P 9) SCR 189: AIR 1960 SC 332 ( 334 ) 


S. 195 


SECTION 195 
Company in winding up 


Misfeasance application by one director against 
managing director Application actuated by 
personal spite and hostility — Court refused to 
grant any relief in exercise of i( s discretion. 
See Ibid, S. 185. AIR 1961 Mad 172 (DB). 

.J 9 ?. ~ Order against non-resident foreigner 
— Civil P. C. (1908) S. 20. 

Jurisdiction over persons and property, apart 
i oin principles ol international law where foreign 
subjects are involved is governed fav legislation 
passed in the Country where it is sought to be 
exercised Though the Court has power under 
oecfion 195 to pass an order directing a non¬ 
resident foreigner to appear before the Court and 
submit himself for examination it should naturally 
be reluctant to do so as more often such order 
is likely to be ignored and in such circumstances 
the Court will be helpless without being able to 
enforce it. 1951-21 Com Cas 138: AIR 1952 Mad 
481 (483. 484) (Pt A) (Prs 5, 6). 

195 and 196 — Investigation in misfeasance 
proceedings — Power of Court to summon party 
against its will to give evidence. See Ibid, S. 235. 

AIR 1964 Mys 75 (DB). 

S. 195 — High Court can suo motu and with¬ 
out hearing parties transfer proceedings pending 
under Ss. 184, 18a, 195, 196, Companies Act, 1913* 
in Court of District Judge to itself. ILR (1960) 

1 Punj 341: AIR 1961 Punj 87 (90, 91) (Pt B) 
(Prs 13, 25). 

S. 195 — Proceedings under, are in nature 

of winding up. See Ibid, S. 184. AIR 1961 Punj 
87. 

SECTION 196 

S. 196 — Scope — If superseded bv S. 45-G, 
Banking Companies Act. See Banking Companies 
Act (1949), S. 45-G. AIR 1958 Andh Pra 756 
(DB). 

*-Ss. 196 and 235 — Power of Court to direct 

public examination of directors and officers of 
company in liquidation during pendency of mis¬ 
feasance proceedings. 
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There is nothing in ,S. 196, Companies Act to 
indicate that once a misfeasance application had 
been tiled against a director or officer of a com¬ 
pany in liquidation the Court would be divested 
of the power of directing public examination of 
such a person. 

Held, that in the circumstances the Judge of the 
High Court, exercised his discretion properly in 
directing public examination of the appellant and 
others and the fact that an application for mis¬ 
feasance was pending was no bar to such an order. 
The appellant having successfully avoided such 
examination so far by his own conduct, could not 
now turn round and say that there should he no 
public examination whatever. (1890) 45 Ch I) 87 
and (1880) 15 Ch D 139, Disting. 1954-24 Com Cas 
443: 67 Mad LW 992: (1955) 1 Mad LJ 145: AIR 
1955 Mad 30 (31, 32) (Prs 2, 5) (DB). 

Ss. 196, 195, 235 — Investigation in misfeasance 
proceedings — Power of Court to summon party 
against its will to give evidence. See Ibid, S. 235. 

AIR 1964 Mys 75. 

- Ss. 196, 184, 185, 195 — Proceedings under, 
are in nature of winding up. See Ibid, S. 184. 

AIR 1961 Punj 87. 


H16 — High Court ran suo motu and with¬ 
out hearing parties transfer proceedings pending 
under Ss. 184, 185. 195, 196, Companies Act. 1913, 
m Court of District Judge 1o itself. ILR (1960) 
1 Punj 341: AIR 1961 Punj 87 (90, 91) (Pt ID 
(Prs 13, 24, 25). 

SECTION 198 

Ss. 198, 159, 216 (1). 212 (1) (d) — Volun¬ 


tary winding lip — Power of liquidator of mak- 

1 it • . , 


Suit hv 
(Corn¬ 


ing calls without sanction of Court 
liquidator without resort to S. 216 (1) ^„ 1Jl 

panics Act (1956), Ss. 518 (1) and 512 (1) (d): 
AIR 1950 Bom 386, Diss. from. Sec Ibid, S 216 

(0. AIR 1956 Nag 204. 

SECTION 199 

® HI^ Order passed bv High Court under 

S. 187, Companies Act, 1913 —’ Order is one pas¬ 
sed bv High Court in its ordinary original civil 
.jurisdiction — Execution of — Limitation — Ap¬ 
plication for execution is governed by Limitation 
Act (1908), Art. 183 and not hv Art. 182 S^e 
Limitation Act (1908), Art. 183. AIR 1962 SC 403. 

r Balance order on contributory — 

Enforcement — Appointment of receiver — Power 
to transfer ease for execution — Exclusive juris¬ 
diction of High Court — (Banking Companies 
Amendment Act (1950). Ss. 45-H. 45-A. 45-B — 

C. P. Code (1908), O. 40, R. 1, Ss. 42, 51, 39 (1) 
(b) and (e) ). 

In Company jurisprudence a balance order is a 
summary statutory proceeding for the purpose of 
" ib ing the liquidator to get payment from a eon 
nlmtory in lieu of proceeding by action. This 
however, does not mean that the execution by ;in- 
I'ondmem of a Receiver at once becomes the ordi- 
narv reniedy such cases. The ordinary method 

, (X J <u,l()n attachment and sale should even 

here he normally adopted and a Receiver will not 
be appointed in execution unless there are some 
giminds at least shown which will indicate that 
he oidmarv methods ol execution hv attachment 
<md sale are not the proper mode in the particular 
< as ( > An enforcement order calling upon the con- 
n hill or v to pav is an order which is execuLihle 
under S. 199 ot the Companies Act and S. 45-11 of 
inc Banking Companies Amendment Act, 195(1 «,c 
a decree under the Civil Procedure Code hv attach- 
m‘-nl and sale bv the High Court. The limb 
Lourt does not ordinarily appoint a Receiver lo 


sell properties which are outside the jurisdiction 
oi this Court. This Court certainly has the power 
and jurisdiction to adopt that course. But the 
question is one of propriety and whether it is 
proper to do so in a particular case. 

Obiter— By making the “same manner ’ of en¬ 
forcement as a decree, available to orders under 
I he Banking Companies Act, it should he thought 
S. 45-H meant such manner as delivery, sale, 
receiver, arrest and detention in prison and such 
other manner as the nature of relief may require 
and as arc provided in S. 51 of the Civil Proce¬ 
dure Code for execution of decrees. But it does 
not recreate jurisdiction in the Court, may he a 
Iranslcree Court for execution, for dealing with 
a matter in respect of which statute has expressly 
and manifestly taken away jurisdiction under Sec¬ 
tions 45-A and 4a B fit the Banking Companies 
Act. 

High Court cannot make an order of transfer of 
an execution case relating to a Banking Com¬ 
pany in liquidation to another Court. Such Court 
Las no power to determine the same issue when 
d emu os to that Court by transfer of execution 
I rom the High Court: Sections 45-A and 45-B of 
the Banking Companies Amendment Act override 
S. 42, C. P. Code. 

Accordingly the High Court should exercise ex¬ 
clusive jurisdiction and the words of the statute 
cannot be controlled by consideration of higher 
costs ot execution or absence of machinery of 
execution. 57 CWN 448: (1953) 23 Com Cas 

295: ,UH 1953 Cal 610 (612, 613) (Prs 13, 14, 
15, 17). ’ ’ 

SECTION 200 


•S. 200 — Scope — Closure of mills 


Right 


“( workmen to priority for wages for two months 
Sec Ibid. S. 171. AIR 1951 Mad 987 (I)B). 

SECTION 202 


SYNOPSIS 

(Companies Acl (1913), S. 202.) 
Scope. 

Conditions regulating right of appeal 
Tarty entitled to appeal. 

Parties to appeal. 


1 . 


♦> 

*>• 

4. 


1. Seope. 

® 202 Application by creditor for stay¬ 

ing handing over possession of property sold in 
auction pending appeal on order confirming wind¬ 
ing up sale Application disposed ot on huver , s 
undertaking to purchase property for certain value 
d appeal is allowed — Appeal allowed hut Court 
ordering resale — Court is competent to order 
resale as person undertaking to purchase pro¬ 
perty does not thereby get right to purchase pro¬ 
perty. Shankarial Aggarwala v. Shankarlal Poddar 
(t!M>4) I SCR 717: (1905) 35 Com Cos 1- AIR 
I!»«5 SC 507 (515, 510) <I>| C) (p P 22). ' 

202 Interference with discretion of Irial 

Normally (ho Ilia'll Court is always loath in in 
peal to interfere With the discretion exercised by 
(he tower Court m rcfushiR lo pass a windinc up 
onler. hut where there is no answer whatever by 
>"• company to the allegations made bv the „eli 
tioncis and it lfies<- allegations arc admitted the 
onlv order that can be made is an order of wind 
up, the Hit'll Court would certaintv interfere in 
appeal. .7 Bo,,, LB 378: (1955) 25 Com Cas 227 " 
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<P? D) ,9 '('p r MW|1R| : AIR 1955 Bom 355 ( 3 «2) 


COMPANIES ACT (7 of 1913). S. 202. Note 1 


<Pt D) (I> P 23) (DB). 
Ss. 202 and 227 (2) 


Transfer of shares 


Sir* ^S! C,i ° n “>order" Ts 

800(1 — scaling or recalling of order. 

fimi iS ,,' vitl . 1 i n thc jurisdiction of the Court at any 

i ! 6r * * I:lns * er shares to order that 

stand lai lT t t , h 11 i’ S a R °n d .transaction and shall 
and. i|, thuelore, a Division Court finds that 

S. lra f nsact, °n was a good transaction no ques¬ 
tion ol vacating or recalling the order of the 

JiKlge under S. 227 (2) ex debito jusUtiae or on 

(AIR ff l°<m d unn* p‘T made - ex parte can arise. 
(Ain 1J34 All 161, Rel. on.) ILK 34 Pat 8* AIR 

19o6 Pat 32 (39) (Pt D) (Pr 17) (DB). 

2. Conditions regulating right of appeal. 

SsTsf^W i 18 ,L (3) “i? 184 “ ° rder under 

\vi. ii , . nt 184 according sanction to sale — 
” ticthcr administrative or judicial — Order decid- 

ng Iis between parties and passed after hearing 
t on merits Order is judicial — Distinction 
between administrative and judicial orders. 

The mere fact that the order is passed in the 
course ot the administration of the assets of the 
company and lor realising those assets is not hy 
itself sufficient to make it an administrative as dis- 
tinguishcd Irom a judicial order. An order accord¬ 
ing sanction to a sale undoubtedly involves a dis¬ 
cretion and cannot lie termed merely a ministerial 
order, lor before confirming the sale the Court has 
to be satisfied particularly where the confirmation 
is opposed, that the sale has been held in accord¬ 
ance with the conditions, subject to which alone 

the liquidator has been permitted to effect it and 
that even otherwise thc sale has been fair’ and 
has not resulted in any loss to the parties who 
would ultimately have to share the realisation. 

That the power is entrusted to or wielded by 
a person who functions as a Court is not deci¬ 
sive of the question whether the act or decision 
is administrative or judicial. But it is conceived 
that an administrative order would he one which 
is directed to thc regulation or supervision of mat- 
ters as distinguished from an order which decides 
the rights of parties or confers or refuses to con- 
fer rights to property which are the subject of 
adjudication before the Court. One of the tests 
would be whether a matter which involves 
the exercise of discretion is left for the decision 
ot the authority particularly if that authority were 
a Court, and if the discretion has to be exercised 
on objective, as distinguished from a purely sub¬ 
jective, consideration, it would be a judicial deci¬ 
sion. 

Therefore, where the Court confirmed the wind¬ 
ing up sale after hearing two view points by two 
contending parties or interests and the order con¬ 
firming sale vitally affected thc rights of the parties 
the Court acted in a judicial way and the order 
was not merely procedural but judicial and there¬ 
fore not inherently incapable of being brought up 
in appeal. Shankarlal Aggarwala v. Shankarlal 
Poddar, (1964) 1 SCR 717: (1965) 35 Com Cas 1: 

AIR 1965 SC 507 (511) (Pt A) (Prs 11, 12, 13). 

® | S* 202 Scope and interpretation—Appeal- 
ability of orders passed in the matter of winding 
up — Orders passed by District Court or by single 
Judge of Calcutta High Court are equally appeal- 
flble under S. 202 independently of provisions of 
Ss. 96 and 104 of C. P. Code (1908) and Letters 
Patent, Cl. 15. AIR 1928 Cal 295, Overruled. 

The second part of S. 202 which refers to ‘the 
manner and ‘the conditions subject to which the 
Ppeals may be had’ must be construed as mere- 


R. o 


ly regulating the procedure to be followed in ih<» 
presentation of the appeal and of headn g "hem 

- * ifz a 

P t 1 S. 20~ though wide, would exclude merclv 

fighTs o7 liabnm ° r ' f h ° Se Which d0 not affect the 
h s . °. r “Abilities of parties. Therefore order* 

the M C dcu’tla S r°V ° r r V Sin « le Jud Se of 

in* ,m „ rf- H fih Court ’ 111 the matter of wind- 

pendentk of°th 316 appealable under S. 202 inde- 
penaenlly of the provisions of Ss. 96 and 104 or 

that of Letters Patent, Cl. 15. It is sufficient if 

V dls . tinf?uished lr °m adminis- 

ant AIR 10W r ! tena L order - AIR 1955 Bom 355 
md AIR 19o9 Bom 386, Approved. AIR 1928 Cal 

-9o, Overruled; AIR 1959 Cal 324 so far as it 

proceeds on the basis that Cl. 15 of Letters Patent 

is attracted must be treated as reversed. Shankar- 

ii-™/ a v ' Shankarlal Poddar, (1964) 1 

507 (614) (P? B) (p r S,” Ci,S 1: AIR 1965 SC 

Ss. 202, 176 — Rules of Court (All), Chap 8, 

- No ° i°r Und 7, 8 ‘ 170 removing liquidator 
1 C. m P n («“■ , AIR 1953 AB 647, Dist. (1963) 

(PmTs)^ 1<>7: AIR 1993 AI1 606 * 606 > 607 ) 

- S. 202 — Jurisdiction — Winding un nctl- 
t on before High Court - Decision by P single 
i ~ Preliminary point decided by Division 

of ,wui n — Appeal — Rc-cxamination 

of decision by Division Bench — Power of an- 

peltate Bench - (High Court Rules and Orders - 
rh»n h s bS R ) l R k! CS ° f Cour ' 0952), Part l, 

4" a winding up petition before a Single Judge 

, ! e ,, , l ;: OU1 . 1 a preliminary point was refer- 

^ o the Division Bench. The Bench decided 

T ne P°\ nt ar i 1(I sent back the petition to the Single 
Judge tor decision. In an appeal from the deci- 

r\ 01 ? ie Judge it was contended that 

le decision ot the Division Bench was binding on 
the appellate Division Bench and that the latter 
could not re-examine the point in appeal. 

Held, that thc Division Bench to which matter 
was referred was exercising the jurisdiction which 
was vested in the Single Judge also, and was con¬ 
sequently exercising concurrent jurisdiction with 
the Single Judge. That decision of the Bench was, 
therefore, in exercise of the same jurisdiction 
which was vested in the Single Judge and hence 
could be treated as a part of the decision of the 
Single Judge by which the winding up petition 
was finally disposed of. AIR 1921 All 276, Dist. 

AIR 1959 AH 276 (285) (Pt A) (Pr 9) (DB). 

™S. 202 — Order by District Judge — Appeal 
against — When lies — (Civil Procedure Code 


(1908), Ss. 96 and 104, O. 43, R. 1). 

If an order or decision is given by a District 
Judge, his order or decision must amount either 
to a decree from which appeals lie under S. 96, 
Civil Procedure Code or to such an order as falls 
within the ambit of S. 104 read with O. 43, R. 1 of 
the aforesaid Code. 1956 Cr LJ 369: (1956) 2 & 
Com Cas 126: 1956 All \VR (HC) 808: 1956 All LJ 
92: AIR 1956 All 222 (223) (Pt B) (Pr 11) (DB). 

-Ss. 202 and 235—Petition under S. 235 — 

Order rejecting plea of limitation — Order if judg¬ 
ment within Ch. 8, R. 5 of Rules of Allahabad 
High Court (1952) — Appeal to Division Bench —- 
(High Court Rules and Orders) — Letters Paten* 


(Companies Act (1956), 


(Allahabad) (1866) — 

Ss. 485 and 543 (1) ). 

In order that an appeal may lie under S. 202, 
Companies Act, the order or decision made or 
given in the matter of the winding up of a com¬ 
pany^ by a single Judge of the High Court must 
be a ‘ judgment” within the meaning of Ch. 8, R. 5 
ot the Rules of the Court. Rule 5, Ch. 8 of the 
Rules of the Court is practically the same as para¬ 
graph 10 ot the Letters Patent. The word ‘judg¬ 
ment’ in the Letters Patent of the High Court, in 
civil cases, means a ‘decree’ and not a judgment 
in the ordinary sense. (AIR 1925 PC 155 and 

AIR 1953 SC 198, Rel. on.). Thus where in a 
petition under S. 235, Companies Act, tiled by the 
official liquidator before a Single Judge, the plea 
that the petition is barred bv limitation is reject¬ 
ed, the order does not dispose of finally anv of 

the rights ot the parties. It is therefore a mere 

^ _ _ _ nut a judgment within 

Ch. 8, R. 5. Hence no appeal from it lies to the 

Division Bench. 1956 Cri LJ 369: (1956) 20 Com 
Cas 126: 1956 All WR (HC) 808: 1956 All LJ 

J2: AIR 1956 All 222 (223, 224) (Pt C) (Prs 10 

21, 22) (DB). ; 1 ’ 

S. 202 •— Manner and condition — Meaning. 

The word manner’ in S. 202 refers to the pro¬ 
cedure to he followed in the matter of institution 
? nd hearing of the appeal. The word “condition” 
has reterence to the nature, quality, qualifications 
o! the order or decision itself against which an 
appeal is proposed to be filed and the other 
circumstances touching the right of appeal The 
requirement that in order that an appeal should 
lie, the order or decision must he a final order 
or a judgment or a decree or an order of a parti¬ 
cular nature is certainly a ‘condition’ of the ri"ht 

Aiflvp" ,V, J 369: (1956 > 2(i com c ns 

V;®* All \\ R (HC) 808: 1956 All LJ 92* 

A!R 1956 All 222 (223) (Pt A) (Pr 8) (DB) ’ 

>. 2(L —- Appeal “Judgment” — Judge 
adjourning winding up matter to enable settle- 
ment but giving findings on all points. 

Where a Judge adjourns a winding up matter 
to enable parties to come to a settlement but also 

records his finding on all ,he points raised and 

oiRucd before him, it is not a judgment and no 
* lp|u ' :l r:in lje had against it under S. 202 of the 

*MUB). CS L ,,{ 1952 A " 223 (224) (I*rs J, 

S. 202 — Pclition for winding up — Order 
passed by company judge to advertise petition — 
Appcalabihty — High Court of Bombay 9 (Original 

K,,,c 751 - 

Sec|ion 202 confers an important and valuable 

un o( “ rd . ln respect ord, ‘ rs made in (he winding 
p t a company. The scheme of the Companies 

A<t .s that whereas with regard to olher maUcrs 

pt < die appeals are provided, under S 202 every 

S t "’-,' V T lln " «P is made C 'sub" 

.1 To appeal. But it does not follow tlvit n 
pnrclv procedural order made by a Judge' in a 

,’d ,h P ls 1 s ; ,biccl appeal.' Where on the 
>■»(■ ol the petition of winding up of a con. 

pans no case for winding up is made out, instead 

«i Bombay (Original Side) Rules diwUng “the 
Petition to he advertised, the order is frauglif with 
serious consequences to the company and is am 

1288'! *< 1 05!*) 29'Coni''cas 'l3,1:' ILR (las'uJ'V' 11 

?% '(DB)! 59 !!0m 380 <387 ’ 388 > <P» A) (P?” 


COMPANIES ACT (7 of 1913), S. 202, Note 2 


-S. 202 

by Judge 


Scopr — Order of substitution made 
Appeal allowed to be time-barred — 
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Order if can be challenged in appeal from another 
order — (Companies Act (1956), S. 483). 

II an order of substitution passed by a Com* 
pany Judge in a winding up proceeding is not a 
proper order, it is open to the company to appeal 
against that order. It it does not do so and 
allows the appeal to become barred by limita¬ 
tion, it cannot challenge it in appeal from another 
outer passed by the Judge. The appellate Court 
cannot apply the analogy of the provisions in the 
Ci\il Procedure Code with regard to an appeal 
which permit all interlocutory orders to be chal¬ 
lenged when an appeal is preferred against a final 
order. The order of the Judge is not final in the 
sense in which a Court passes a decree. 60 Bom 
LB 1288: (1959) 29 Com Cas 133: ILR (1959) 

(db) 295: air 1959 Rom 386 (:m) (P! (1>r 7 ) 

S. 202 — Construction and scope — Right of 

appeal Order under S. 170 adjourning winding 

up petition after hearing it on merits — Appealabi¬ 
lity. 

An order passed by a single Judge on the 
Original Side ol the High Court under S. 170, 
Companies Act refusing to wind up the company 
and adjourning tlie petition alter hearing it on 
merits to a future date is an order which is ap- 
pealable under S. 202 of the Companies Act. 

The first part of S. 202 confers a substantive 
right upon a party aggrieved hv an order made 
a decision given bv a Company Judge in wind¬ 
ing up. The second part of S. 202 does not in 
any way cut down or impair the substantive right 
already conferred by the first part of S. 202. The 
second part which deals with the manner and 
the conditions in which an appeal may he pre¬ 
ferred only refers to the procedural subject of 

an appeal and the forum to which the anneal 
would lie. 

Rut to suggest an argument that the right of 
appeal conferred under the first part of S. 202 
must he construed and interpreted hv the second 
part would in many cases practically and sub¬ 
stantially deny the right of appeal to a party 
a fleeted by an order made in the winding ?m 
AIR 1949 Cal 69; AIR 1928 Cal 295; AIR 1936 
Rang 166 and AIR 1952 All 22.3, Considered 57 
Bom LB 378: (1955) 25 Com Cas 227: ILB (1955) 
Bom 550: AIR 1955 Bom 355 (356, 357, 359) 
(Pt A) (Prs 4, 5, 15) (DB). 

” S * 202 ~ Scope — Order under S. 183 (3) — 
Appeal. 

II the order made is administrative in nature 
an appeal would not lie under S. 202. If the 
Court has treated the matter as one of dispute 
between the parties to he judicially determined 
the order made hv it under S. 18,3 (3) should 
he considered as a judicial order. It is a jud«- 
within Cl. la of the Letters Patent. AIK 


(325) (Pr 4) (I)B). 


1959 Cal 324 

1 Reversed in AIR 1965 SC 507, 
proceeds on the basis that Cl. 
Patent is attracted.] 


so far as it 
15 of Letters 


S. 202 — Construction 


— “Subject to the 
snme conditions —- Order must he such ns would 

be appealable, i( il had been passed in exercise 
of original Jurisdiction, i.c., if it is judgment 
xx 1 1ii i n meaning of Cl. 15, Loiters Patent 
(Letters Patent (Cal) Cl. 15) — \IR 
707: AIR 1938 Lab 058, Diss from 
MC (Cal) 3605 (1)15). ' 

- S. 262 — Order of single Judge of High 
Cour in course of winding up - Order merely 
directing inquiry into conduct of director unde? 
, ) ~ Order is not judgment within Cl in 

Letters Putcnt and is not appealable under S. 202 


.1 - 

(Cal.) 
1929 Lah 

AIR 1955 
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COMPANIES ACT (7 of 1913), S. 202, Note 2 


Sastri, J.) 


(Obiler — Per Yishwanatha 
Letters Patent (Mad) Cl. 15. 

Per Yishwanatha Sastri, J. (Obiter) — Unless 
an order ot a single Judge of the High Court in 

° f windln K up amounts to a “judg¬ 
ment within the meaning of Cl. 15, Letters Patent 
an appeal would not lie against his order to the 

089 h Ret Ul AIR 1928 Cal 295 ’ Fo11 "' AIR 1927 C:)1 

An order merely directing an inquiry into the 
conduct of the director and liquidator under S. 235 
ol the Act is not a.judgment within Cl. 15, Let¬ 
ters I atent, as it does not terminate or put an 
end to any proceeding and therefore it is not ap¬ 
pealable under S. 202. ILR 35 Mad 1, Rel. on- 

no li'a 4 ! ™- 1; -L 87 ’ Ref ' (1949) 2 Nag LJ 147: 
62 Mad L\Y oa6: 1949 Mad WN 700: ILR (1950) 

(db) 411: air 1950 Mad 68 <70) (Pt B) <Pr 7) 


_ p S *, 202 ~ t A PJ? ea ! — Stay order — If judgment 
, P !i' V°s n - or i'fU'dation of company by credi- 
. , , , Decision stayed till decision of suit insti¬ 
tuted by creditors on his claim - Stay order t 
not a judgment and no appeal lay under ordi 

11 ? n m J oi See o Rajasthan Hi « h Court Ordinance (15 
(DBR 9 ’ S ' 18 ‘ AIR 1955 NUC (Ra f> 162» 


3. Party entitled to appeal. 


S. 


dator 


202 — Right to appeal 
- Right of. 


Official Liqui- 


Ss. 202, 235 — Misfeasance proceedings — 
Company Judge directing some of Directors of 
Company to appear and give evidence — Appeal 
to Division Bench is maintainable under S. 202 of 
the Companies Act, 1913, read with S. 4 of the 
Mysore High Court Act, 1901. 

Where in the course of the winding up pro¬ 
ceedings started before the commencement of the 
Companies Act of 1956, misfeasance proceedings 
under S. 235 (S. 543 ot the 1956 Act) were initiat¬ 
ed by the Official Liquidator, and in those pro¬ 
ceedings the Company Judge tentatively deciding 
to require the presence of some of the Directors of 
the Company for giving evidence on oath in open 
Court, alter hearing the counsel, directed ac¬ 
cordingly by an interlocutory order, an appeal is 
maintainable against such order to the Division 
Bench of the High Court under S. 202 of the 
Companies Act (1913) read with S. 4 of Mysore 
High Court Act. 

The contention that matters relating to winding 
up of companies are within the exclusive jurist 
diction of Parliament coming under Entries 43 and 
45 ot List 1 ot Sch. 7 ot the Constitution, and the 
Mysore High Court Act being an enactment of the 
Slate Legislature under Entry 65 of List 2, S. 4 
ot that Act had no application to the matters 
relating to winding up of companies is untenable. 
Bight of appeal from orders made in winding no 
proceedings is derived from S. 202. The machi¬ 
nery for appeal is, however, provided by the en¬ 
actment of the Stale Legislature and that machi¬ 
nery is to be used for appeals provided by the 
Companies Act. When S. 202 of the Companies 
Act, 1913 is read with S. 4 of the Mysore High 
Court Act, it is manifest that a party aggrieved by 
any order of decision made or given in the mat¬ 
ter of the winding up of a company bv a single 
Judge in the exercise of the original jurisdiction* of 
the High Court has a statutory right of appeal 
to a Bench consisting of two other Judges of the 
High Court. The question, whether the High Court 
should interfere in the appeal when the order is 
interlocutory and does not decide the rights of 
parties, is a matter relating to the merits of the 
appeal and does not touch the question of the 
right of appeal. AIR 1955 Bom 355 and AIR 1961 
Mys 1 Rel. on. (1963) 33 Com Cas 839: AIR 
1964 Mys 75 (77, 78) (Pt A) (Pr 4) (DB). 


Official Liquidator representing the interests 
the general body of the shareholders of the 
Company under the directions of the Court has 
such an interest in the proceedings as to entitle him 
to come up to the High Court in appeal if he feeH 

1923 ie Mo I the Co ^ below. AIR 

( 7? 4 C J? D 458 ’ A PPb 1953 Nag LJ 

JJ9»3) 23 Com Cas 331: ILR (1953) Nag 787- 
AIR 1953 Nag 288 (289) (Pt E) (Pr 7) (DB). 

HT/ 8 * ~~ V 5! u ? fap y wlndin £ «P — Order scl- 

aside T of liquidator to appeal — 

Civil P. C. (1908), S. 96. PP 

The Liquidator himself cannot file an appeal 
against an order setting aside an order of wind- 
ing up under the supervision of the Court or an 
der holding (hat there has been no proper and 
va id voluntary liquidation. In such a case the 
person ready interested is the company and not 
he hquidator. (1951) 21 Comp Cas 104: AIR 
19o0 East I unj 3o5 (356) (Pt A) (Pis 5, 7) (DB). 

. 202 Buies 5 to 9 and 149 of Company 

imcs framed by High Court — Winding up pro¬ 
ceedings — Rules 5 to 9 and not R. 149 are ap- 
p icable " inding up order — Appeal by director 
ot company on his own behalf — Director’s name 
mentioned in list of creditors who had to he serv¬ 
ed but not served — Director held was competent 
to file appeal. 

Where the proceedings have not arisen out of 
a scheme proposed and sanctioned under S. 153 of 
he Act but are proceedings in winding up R. 149 
has no application. The rules applicable to such 
a case will be Rr. 5 to 9 which deal with proceed¬ 
ings in applications for winding up. 

Where a director of the managing agents of a 
company as also ol the company was shown in 
the list attached to the petition for winding up 
ot the company, but was not served in the ordi¬ 
nary way and on the winding up order having 
been passed he filed an appeal against the order, 
not on behalf ol the company, but on his own 
behalf: 

Held, that the appellant was a party to the pro¬ 
ceedings for winding up and even though he might 
not have appeared either deliberately or because 
be was prevented from doing so, he would still 
be a person who was a party to the proceedings 
and, as such, competent to file the appeal. (1894) 

2 Ch D 410; AIR 1949 Cal 69; AIR 1919 Lah 180 
and AIR 1934 Mad 360, Disling. 20 Comp Cas 311: 

AIR 1950 East Puuj 142 (145, 146) (Pt A) (Prs 15, 

16). 

4. Parties to appeal. 


S. 202 — Parties to appeal. 


-S. 202 — Application under S. 235 against pro¬ 
moter, etc., of banking company — Value of claim 
less than Rs. 5.000 — Ss. 45-II and 45-N apply — 
Appeal to High Court not maintainable — S. 202 
does not apply — Material time for determining 
right of appeal is when application under S. 235 
is filed. See Ibid, S. 235. ILR (1961) 11 Raj 16. 


Where the liquidation proceedings had been 
instituted at the instance of a person who did it 
as one of the shareholders, after the order or 
liquidation he ceased to have any such individual 
interest which would make it necessary for the 
Official Liquidator to implead him in his indivi¬ 
dual capacity in an appeal against the order of 


COMPANIES ACT (7 of 1913), S. 203 


the lalter’s removal from the postion and in which 

the Company was made a respondent. 1953 Nag 

LJ 367: (1953) 23 Com Cas 331: ILR (1953) Nag 

787: AIR 1953 Nag 288 (288, 289) (Pt B) (I'r 4) 
(DB). 

SECTION 203 

S. 203 — Compliance — Passing of resolu¬ 
tion for liquidation is necessary — Appointing of 
liquidator is not enough. AIR 1955 NUC (Ail) 2761, 

Ss. 203 (3), 209-A, 207-A (3) — Extraordinary 
resolution and special resolution — Distinction 
pointed out — Mistake in giving resolution its 
proper name — Effect stated. See Ibid, S. 209-A. 

AIR 1955 J & K 32. 

S. 203 (2) — Reason for resolution. 

Under Cl. ( 2 ) ot S. 203, a company mav be 
wound up voluntarily by a special resolution. No 
reason need be given at all for passing such a 
special resolution. C50) 55 Mys HCR 107 (DC). 

SECTION 204 

~ ^ s * 204, 221 and 232 (before amendment bv 

Act 22 of 1936) — ‘After the commencement of 
the winding up’. 

The commencement of Ihe winding up under the 
supen ision ol the Court is to be deemed to begin 
trom the same time as a voluntary winding up 
under S. 204. For the purpose of S. 232 a wind¬ 
ing up subject to (lie supervision of ihe Court is 
deemed to commence at the time of the presenta¬ 
tion ot the petition lor Ihe same as contemplated 
by S. 221. 1959 I1LJR 475: ILR 38 Patna 1080. 

SECTION 205 

S. 205 Effect of liquidation. 

Liquidation by itself does not invalidate the 
authority which the directors undoubtedly had to 
give a retainer to the solicitors. AIR 1935 p(' -q 

.. Ji 0,n I'R «14: ILR (1954) Bom 21: 

SKI,’, Sf "•* *> <*». «> 

SECTION 200 

—-Ss. 200, 207 (I) and (2) — Non-compliance 
v'llli Effect on voluntary winding up. 

It is no doubt possible lo take (be view (bat 
ie allure to conform to the provisions of S. 206 
whub only cl i reels Ihe advertisement of the reso- 
lut'on ol winding up alter its passing and which 
prescribes a penally in the event of a default in 
oinphing with the provisions of the section, is 
v i !,n ' ITe " ula , nly and not an illegality which 

But when C tl! CSOUl ‘°" ' vilKlin « "P the Company. 

, " hcn ,lle provisions of S. 207 (1) and (2) 

also are not complied with, it cannot be argued that 
I':'.,"'; :! valid “members’ voluntary winding up” 

<Pt (P r m 6) CaS 100: A,i! 1 i ' 5 -’ 'I 1 *' 15 ' Kha 3 (5) 

SECTION 207 


S. -07 — Non-compliance with section — 

1 here is no valid appointment of liquidator — 
Aff 2761 ^ Cn him are vilUitecI - AIR 1955 NUC 

—-Ss. 207 (3), 209-A, 207-A (3) and 203 (3) — 
Ira ordinary resolution and special resolution — 
Distinction pointed out — Mistake in giving resolu¬ 
tion its proper name — Effect stated. See Ibid 
S. 209-A. AIR 1955 J & K 32. ’ 


799 

~Ss. 207 (1) and (2), 206 — Non-compli a nee 
with Effect on voluntary winding up. See 
Ibid, S. 206. AIR 1952 Madh Bha 3. 

— S. 207 — Non-compliance with section — 
Nature of winding up. 

Where the affidavit required bv S. 207 makes 
no declaration as to solvency nor is it accompanied 
by the report of the auditors of the company, 
S. 207 is not complied with and the winding ur> 
cannot properly be called a member’s voluntary 
winding up and sub-section (3) of S. 207 will 

apply. AIR 1950 East Puni 188 (191) (Pf A) 
(Pr 10) (DR). ' 

~ ~Ss. 207 and 208-A — Non-conformance to 
8. 207 — Effect. 

Where a voluntary winding up is had in so far 
as it does not conform to ttie provisions of S 207 
Jhen the appointment of the liquidator himself is 
had and a fortiori the continuance of the volun¬ 
tary liquidation with the voluntary liquidator. AIR 
19o0 Last Pun j 188 (191) (Ft R) (p r 10) (DB). 


SECTION 208-A 


S. 208-A (2) 


Company in liquidation 


in . . . . , . I-./ wvj uiuiUIUil -- - 

1 rovisional liquidator -- Refusal to file suit on 

behalf ol company — Power of Director to file 

suit See Ibid, S. 178. (190t) 31 Com Cas Gift 

(Cal). 

208-A — Non-conformance to S °07_ 

188 ef (DB) Se0 Ibi< '' S ' AM{ 1930 K;,st ,>lln .! 


SECTION 208-C 


-S. 208-C (3) 


- , — Difference in laimua^e nP 
S. 153-R and S 208-C (3) - Reason"for such 

Mad 1 4‘f (DB) ScG Ibid| S * 153 B * AIR 

‘ (3) and S. 211 — Valuation of inter¬ 

est ot dissenting members of transferor company 
— (Companies Act (1956), S. 494 (3) and S. 511 ). 

Section 211 does not support the argument which 

is involved in the contention of the dissenting 

l! 10 ! 1 ™ 1 ' 1 ransi eror company within meaning of 

V. u , 1 lhal at «ny given point of time a 

shareholder is notionally entitled to an aliquot 

part ol the net assets of the company. It may he 

that the prospect of distribution such as is con- 

•j» conclusion of a 

winding up, would he a material factor in asses¬ 
sing the value of the interest of a shareholder 

m virtue of his holding shares in the company* 
It the net assets which will he available for dis¬ 
tribution are likely to be of considerable value 
then the value of the interest of the shareholder 
will also be enhanced. It is not tantamount to 
saying that the value of the interest is an arith¬ 
metical fraction of the estimated market-value of 
the net assets of the company on the dale of the 
winding up, or on the dale when the resolution 
is passed lor the transfer of the business of the 
company to another company. 72 Mad LW 609- 
ILR (1959) Mad 859: (1960) 1 Mad LJ 199* (I960) 

30 Com Cas 340: AIR I960 Mad 43 (49) Am ri 
i P.. 111 min 1 ' l 1 1 J 


(Pr 11) (DR). 

S. 208-C (3) 


- Valuation of interest of dis- 
(Com panics Act (1956), S. 494 


sen ting member 
(3) ). 

Under S. 208-C (3) what Ihe arbitrator has lo 
determine is Ihe price at which the interest of 
e dissentient members should be purchased bv 
the liquidator. In fixing the price of 

a dissentient member’s interest the irh 
t rat or certainly will have to take into account 
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i'JVmn. , f 1 COmpa ? y a nd Its liabilities. It 
,s ," un H t0 determine the price by dividing the 

estimated market-value of the net assets of the 

adon P t ai such V n' h h numl,er 01 ordinary shares. To 
rfdont such a basis is practically to collate the 

position ol a shareholder to that of a tenant in 

common along with the other shareholders in res 

» 2 m'"' d lj V ml 

So F| a'«o, S; S. 4 '* 1860 *“ 43 <“» 

SECTION 209 

S. 209 — Powers under Ss. 209 and 237, may 
overlap — Order tor inspection of books of ac- 
count may be made in investigation under S. 237 

nor-v n C r S * c , Companies Act (1956), S. 237. 
(1965) 2 Com LJ 152: AIK 1906 Cal 151. 


COMPANIES ACT (7 of 1913), S. 209 


SECTION 209-A 

Ss. 209-A, 207 (3) and 203 (3) — Extraordi¬ 
nary resolution and special resolution — Distinc¬ 
tion — Mistake in giving resolution its proper 
name -- Effect — (Jammu and Kashmir Com¬ 
panies Act (1977), Ss. 203, 207, 209-A). 

The only difference between an extraordinary 
resolution and a special resolution is that in 
order to move a special resolution a notice of not 
less than *21 days, specifying the intention to pro¬ 
pose a resolution, is to be given, vide S. 81 of I he 
Jammu and Kashmir Companies Act, 1977 The 
passing of a special resolution instead of an extra¬ 
ordinary resolution would rather more fully safe¬ 
guard the interests of all parties. In a case how¬ 
ever, wnere all the formalities specified in S. 209-A 
have been complied with a mere technical mis¬ 
take in giving the resolution its proper name can¬ 
not amount to a defect which will in any wav 
vitiate or invalidate the act of voluntary windin'* 

(PI A) l (Pr C 3°) m (DB)' AIR 1955 J and K 32 (33 > 

SECTION 209-D. 

~ S \ 209t |. (V — Company in liquidation — 

I ro\isional liquidator — Refusal to tile suit on 

behalf of company — Power of Director to file 

suit See Ibid, S. 178. (1901) 31 Com Cas 610 
(Cal). 

SECTION 209-H 

-Ss. 209-H (4) Proviso, 213 and 243 — Com¬ 
pany in liquidation — Transfer of shares — Per¬ 
son purchasing fully paid up shares from regis¬ 
tered shareholder — Sanction of liquidator — 
Necessity—Application under S. 209-H (4) proviso 
or 213 or 243 — Maintainability. 

A person who claims to be vitally interested in 
a company which has gone into liquidation by 
reason of his agreeing to buy fully paid up shares 
from a registered shareholder is not entitled to 
apply under S. 209-II (4) provi so and S. 243 nor 
is he enlilled to apply under S. 213. Even if he 
has paid for and got shares from the registered 
shareholder that will not rloihe him with any 
interest at all because a transfer is only possible 
after previous sanction from the liquidator. Further, 
il is only the transferor shareholder who can ap¬ 
ply to the liquidator for transfer. The 
liquidator is not bound to take nolice of such 
application from the outsiders, especially when the 
liquidator’s case is that the company is fully dis¬ 
solved and he is no longer the liquidator. (1960) 

64 Cal \VN 991: (1961) 31 Com Cas 136. 


SECTION 211 

2 ~ SS V 211 ’ ,5f \ 158 ’ 166 < 167, 228 and 270 to 

f_„ “ Company incorporated outside India, carry- 
ng on business in India - Winding up as un. 
registered company — Foreign creditors can prove 
their claims. See Ibid, S. 156. AIR 1962 SC 500. 

77 s -. 2 . 1 ! ~ Company heavily indebted — Duty 
(1956) U , K S. 51l7 Pr ° PCr C0UrSC ~ (Companies Act 

Where it is admitted that the company was 
heavily indebted and that there were income-tax 
demands pending, the only way in which the 
liquidator can deal with the situation is to sell 

i ?; ss f, ts of . the com Pany, discharge the debts 
and if there is any balance to pay off the conlri. 

r»utones according to their rights and interests in 
the company. (1958) 28 Com Cas 50: 1957 Andh 

Qwrd!? 1958 Andh Pfa 666 < 668 > (P* B) 
(”r 8) (DB). 

r S< 2 2 ,. Shareholders’ right !o draw up 

scheme of liquidation — (Companies Act (1956), 

♦ill/# 

The shareholders have a rigid to draw up a 
scheme of liquidation whereby (he debts and Iiabi- 
dies ol the company are paid and provision is 
made for distributing the balance. The liquidator 
can he authorised. to carry out a scheme of this 
nature and there is nothing illegal or contrary to 
the provisions of the Companies Act in arriving 

a 1 iV uc, l J? S( heme - 0058) 28 Com Cas 50: 1957 

L , r r>t7: AIR 1958 Andh Pra 666 (669) 
(Pt C) (Pr 9) (DB). 

“ 7 8s ’ 2 ** and ^16 — Company in voluntary liqui¬ 
dation Slay of execution proceedings against. 

If can . be granted — Right of preferential creditor 

Union of India or State Government if prefer¬ 
ential creditor. 

The Court will as a mailer of course and in 
the absence of special circumstances stay execu* 
lion proceedings against a Company in voluntary 
liquidation because the result of allowing a judg¬ 
ment creditor to levy execution would inevitably 
interfere with the scheme of distribution of the 
assets pari passu amongst the creditors in accord¬ 
ance with S. 211 of the Indian Companies Act. 
(1924) 2 KB 410 and (1942) 1 Ch D 121, Rel. on. 

In the case of preferential claims, however, the 
preferential creditor ought not to be restrained 
1 rom executing his decree unless there are special 
circumstances justifying that course. 

The Union of India and the Slate Government 
are bound bv the provisions of the Indian Com¬ 
panies Act and by (he Scheme of administration 
of Companies in liquidation laid down bv ; hat Act 
and are not entitled to any preferential or 

treatment or to any prerogative save and to the 
extent expressly provided for in that Act. Hence 
unless the Union of India or the State Govern¬ 
ment establishes its claim to rank as pi c'^rential 
creditor in respect of any definite money, it is 
not entitled to proceed with the execution pro¬ 
ceedings. (1945) 50 CWN (FR) 10 , Foil. (1951) 21 
Com Cas 215: 55 Cal \VN 271: AIR 1953 Cal 309 
(310, 311) (Prs 7, 15). 

-S. 211 — Valuation of interest of dissenting 

members of transferor company. See Ibid, 

S. 208-C (3). AIR 1960 Mad 43 (DB). 

-S. 211 — Voluntary winding up — Entire 

assets sold — Articles of assocafion conferring 
special benefit on promoters in respect of profits 
— Promoters If entilled to special benefits In 
distribution of sale proceeds. 

A limited liability company went into voluntary 
liquidation after succeeding in selling its estate for 
an unexpected price of over three lakhs of rupees. A 


COMPANIES ACT (7 of 1913), S. 212 


liquidator was appointed for distributing the assets 
which were far in excess of the liabilities which 
were practically nil. The only persons who were 
entitled to payment were the shareholders and 
the promoters of the company, there being no 
depositors. The Memorandum and the Articles of 
Association of the company provided for conferr¬ 
ing special benefits on the promoters after the 
share-holders’ claims were satisfied to a certain 
extent. The articles dealt only with the legal 
rights of directors and promoters so long as the 
-company continued to function as such and no 
provision was made in it for distribution of assets 
after the Company had gone into voluntary 
liquidation. After the sale of the assets there was 
no declaration of any dividend. The promoters 
claimed the special benefit from the liquidator. 

Held in the circumstances that the sale proceeds 
in the hands of the liquidator could not be called 
profits within the meaning of the articles of asso¬ 
ciation and, therefore, the promoters of the com¬ 
pany were not entitled to any special privileges. 
The amount should be distributed among the share¬ 
holders pro rata. Case law Ref. 1951 Ker LT 577: 
<1962) 22 Com Cas 99: ILR (1951) Trav-Co 428: 
AIR 1952 Trav-Co 192 (194, 195) (Pr 10) (DB). 
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SECTION 212. 


•S. 212 (3) 


—Scope and effect of — Suit by 
one of several liquidators — Competency of ~ 
ftesolulion of board of liquidators conferring autho¬ 
rity — Effect of — (Companies Act (195G). Sec¬ 
tions 512 (4) and 457 (a) ). 

Apart from the reason that a resolution passed 
oy the Board ot Liquidators, is not the same thing 
as a resolution passed at a meeting of the share¬ 
holders, since under S. 212 ( 3 ) of the Indian 
Companies Act, 1913, read with S. 179 (a) of that 
Act, a suit on behalf ol the Company must be 
instituted by, at least, two liquidators. The Board 
of Liquidators could not authorize one of them¬ 
selves to do a thing which the law forbids, i.e., 
they could not legalise the filing of a suit by a 
single liquidator, where the law requires that the 
suit should be filed, at least, by two liquidators. 
That is the position also under S. 512 ( 4 ) of the 
Act of 1956 read with S. 457 (a) thereof. AIR 1958 
Him Pea i (2) (Pt A) (Pr 12). 

~ 212 (3) — Companies Act (1956), S. 512 

(4) — Suit instituted by a single liquidator — It 
is ab inilio bad—Defect cannot bo cured bv permitt- 
.ng another liquidator also lo sign the plaint — - 
AIR 1935 Lab 345, Rel. on; AIR 1931 All 507 and 
AIR 1928 Cal 537 and AIR 1954 J and K 45 and 
AIR 1953 Rom 28, Distinguished — (Civil Pro¬ 
cedure Code (1908), (). 6 , R. 17). AIR 1958 Him 
Pra I (3, 4) (Pi B) (Prs 14, 14a, 10). 

S. 212 (3) — Mandatory 7 character of — Com¬ 
panies Ael (1956), S. 512 (4). 

. . Thc law lays down that a suit should be 
instituted by, at least, two liquidators. Section 212 

(3) oi the Indian Companies Act, 1913, would 
have been enacted in vain if its mandatory pro¬ 
visions can be ignored on the ground of hardship 
or as merely procedural. AIR 1958 Him Pra 1 

(4) (Pt C) (Pr 16). 

Ss. 21 2 (1) (d) and 21G (1) -— Voluntary 

winding up — Power of liquidator — lie eaii 
make calls and institute suit to recover call money 
No sanction of Court is necessary. 

In a case of voluntary liquidation the liquidator 
can by reason of S. 212 ( 1 ) (d) of thc Companies 
Act, 1913, exercise the power of the Court of 
making calls without its sanction. It is true that he 
may under S. 216 ( 1 ) apply to the Court for 
ent ering the call and the Court may thereupon 


exercise all or any of (he powers which it would 
cxe'cise if the company were being wound up bv 

fn C i°n U ! f ' But 1C ls not bouncl *° resort lo S. 21(5 
( ) and may proceed b} 7 way of suit for iho 

recovery oi the statutory debt. This is implicit 

nJ' 2 o 4 T ,S ma 5? expIic . it b ->' S - >98. AIR 1950 
88o" hi) R i n ‘ Observations in AIR i960 Bom 
o?.V leld " bl L cr - (»963) 1 Com LJ 154: (tS 

(Pr C «r CaS <13: AIR 1903 Mys 61 (Pt A) 

7:T S - 2,2 g) Cl) — Voluntary winding un _ 

share m 0 ncv"-‘\ 7 , P T Cr *° caM balan <’e of 
prepared before £.cli call*. con "' ,bl "« ri « °ced b « 

the'M?m: i ll ? UK,ali0l J P rocec dings are instituted by 
be quidators under a voluntary proceeding it 

1101 'ncumbeni or obligatory for the liquidators 
prepaie a list ol contributories. The non. 
preparation ol such a list docs not v il 
proceedings or invalidate the suit filed bv he 

liquidators. Such a list has got to he preoared in 
a > a sc ol compulsory liquidation. Even without 
P opanng such a list, (he liquidators have power 

rf I) ' , l ' P0n 10 share-holder lo pay Ihe balance 
nj the share amount. (1963) i Coni I J 154- 

33 Com Cas 713: 1962 Mvs I I («,,„) aio ih, 
>963 Mys 61 (63) (P, B) (Pr ~) 3,9 A,K 

; Ss - 2,2< >”9 (a), and 156 — Voluntary wind 

"'LZrJ U l li * bm * »risinT curt 

arises — fcivil P C.°(19oT S° f 2oT- (Co®” 

panics Act (1956), Ss. 457 (l)’(a) and 4‘!m’ 
■V'c Ibid, S. 179 (a). AIR 1056 Nag 204.‘ " 6 ' 


SECTION 213. 


S. 213 


Company in liquidation — Transfer 
1 sha ' es — Person purchasing fully naid im 
shares from registered share holder — Sanct on ofl 

'*"•> 209 (4) proviso or 213 ol ■ " , ,° n _ UI 
al.dil>. ( See Haiti, S. 209-11 (4)V (’61) M Cai 

SECTION 216. 


[Vo!. 3.] Fn. D. 


51 


S. 216 — Company in voluntary liquidation 

-- Slay o execution proceedings against if can 

»< gr.an ed - Right of preferential creditor ~ 

?" °* ( ' u,la01 ' Slate (lovernment if preferential 
tredtlor. See Ibid, S. 211. All! 1953 Cal 309 * 

r~ Ss - 216 > 22 > — Application under S ‘Md — 

excise‘of aT, lha< ‘" lbe> application 2 for Ihe 

xcicisc of any of the powers under g ore • 1 

ncdh[ng"in n S! 1 2*10*°('o ' U l - 1C a l ,plica| ion.‘There is 
•he Court must aeVepi^be's'mtemead'of ''the’person 

applying under that section that he is the UaZSlTr 

is precluded from enlcrii c in.o ,n ° Court 

or (he instance of the persons'on 7 SU ° 
lie application to determine whether thf ? PI , Smt? 
,ns 'orUS standi to make ^ 

non applicants are entitled lo ask Court not ^ 
cxoiase Ihe powers under S. 21(5 as ih r r , !■ 

1 loners are not I lie liquidators in u • pctl " 

as (lie voluntary liquidation proceedings in^whTh 

they were appointed were illegal and void H * 
A distinction ought to bo dr-m-n j, i 

" l-e the person applying under"seSn^l 6 

s< It attacks Hie validilv ol liquidation V. 10 blm ' 
an*! a case where Ihe objection as lo f] roce °r| ln K3 

"I tlic proceedings is raised by ,'he persons' resist! 
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Sng the application. A petitioner under S. 216 
praying that the Court should exercise the powers 
under that section for the assistance of the 
voluntary winding up, as also one under Section 
- 21 , Companies Act asking the Court to make an 
order for the continuance of the voluntary wind* 
uig up subject to the supervision of the Court, must 
accept the fact that the voluntary winding up is 
valid. He cannot apply for orders under S. 216 
to assist the winding up or lor a supervision order 
under S. 221, and at the same time challenge the 
voluntary winding up proceedings as being void. 
The position of an opponent to such a petition is, 
however, different. 11 is object is to secure the 
rejection of the petition and for that end, he is 
entitled to urge that the winding up proceedings 
in relation to which the Court has been moved 
to exercise the powers are void or lor that reason, 
the petitioner is not entitled to apply. In such 
cases the opponent’s attack on the winding up is 
in the main with the object of showing that the 
conditions requisite for the exercise of the powers 
under S. 216 or 221 , Companies Act, do not exist. 
AIR 1936 Pat 468, Disting; AIR 1950 East Punj 
188, Rel. on. (1952) 22 Com Mas 106: AIR 1952 
Madh Bha 3 (4, 5) (Pt A) (Pr 3). 

S, 216 (2) — Attachment of property before 
passing of resolution for voluntary winding up — 
Attachment if can be set aside under S. 216. 

It is not open to the Court under S. 216 to set 
aside the order of attachment where the orders 
of attachment were made and put into force 
against the property of the Company before the 
passing of the special resolution for “vountary 
winding lip.” The words “after the commence¬ 
ment of the winding up” in S. 216 (2) do not 
refer to the time of making an application under 
S. 216 and quality the orders ol attachment, 
distress or execution. Section 216 itself presup¬ 
poses that an application under that Section would 
be made alter the commencement of the winding 
up and the words “alter the commencement of 
the winding up” obviously refer to the time when 
any attachment, a distress or execution is put into 
force against the estate or ctlects of the company. 
Again, the power under S. 215, Companies Act can 
be exercised only it the Court is satisfied ihat the 
exercise of the powers would be just and beneficial 
not only to the petitioners but to all (lie parlies. 

It would clearly be not a jus| exercise ot powers 

• •. L. i !. i • • i • . • • . « 


COMPANIES ACT (7 of 1913), S. 216 


Ibid s 2 9. 6 9 in 77* Sc ??S. and Applicability. See- 

—Ss. 216 ( 1 ), 212(1) (d), 159*and^ 198—Voluntary 

-X,z 7 i Sr; ot '«— «£ 

The liquidator is under S. 212 (1) (d) emnnwor 
ed to exercise the power of making calls without 
refereuce ,° Court It is inn- lha.V may 

call and Vh T P y , ° 1 !t ' , U,u " ,or enforcing the 
an? o d !h . may thereupon exercise all or 

01 lhe Powers which il would exercise if th** 
company were being wound up by the Court. But 
he is no bound to resort to S. 216 (1) and may 
pioceed ~ ,v "ay ol a suit for the recovery of lh<» 
statutory debt. This is implicit in S 159 and is 
made explicit by S. 198. AIK 1950 Bom 386 Diss 

VlQ-fi* or °r Na ?, LJ 421: ,LR (1956) Nag 5561 
(PMD) 2 (Pr°tl) CaS 2451 A,R 1956 Nag 204 < 207 > 

~ 276 — Applicability and scope of — Order 

of "inding up — Inclusion of name of member 
m list ot contributories - Failure to appeal - 
Application alter more than three years for 
reel location of register nod list of contributories- 
.Maintainability — Companies Act (1956), Sec- 

2 °r«m l0J i i 46 JoK a ‘V d o 51 , 8 * See lbid ' S - 38 - 
i Comp LJ 225 (Punj). 

~ 2 1® a °d 235 — Application under S. 235 — 

Application held barred by limitation by trial Court 

— Appeal — Section 543 of Act of 1956 coming 
into iorce during pendency of appeal — Section 
cannot be applied to hold the application filed- 
unuer S. 23.) ol ttic Act of 1913 as being within 
limitation. (1962) 32 Com '.’as 442: 64 Pun LB 
1/3: AIR 1962 Punj 87 (89, 90) (Pi A) (Pm 4,. 

^ iff 

-S. 216 Dispute as to ownership of property 

— Power of Court. 

The Companies Act does not give any power 
to the Court to adjudicate upon questions of title 
which are in dispute between a liquidator and' 
third parties. 52 Pun LR 185: (1959) 20 Comp' 

Cas 141: AIR 1950 East Punj 204 (208) (Pt D> 

(Pr 24) (DB). 

SECTION 218. 


- - - ' * v A/v uwi c ( I A J ' i v » v iv. l jy ' / s > g vi 

when there are obvious irregularities in the pro¬ 
cedure (such as non-compliance with S.s. 206.207) 

as regards the winding up. (1952) 22 Com Cas 

106? AIR i Me, nr, Rho q rui r\ 


218 and 166 — Registrar's right to apply 
Company wound up — Registrar has no right 1 
to apply for winding up by Court. See Ibid r 
S. 166. AIR 1955 J & K 32. 

S. 218 — Voluntary liquidation — Effect. See* 

* v < , v ar *> v • « * •» ww . ^ / rv w & \ 


» imim^ \ i fcto — i muiiiarv 11(| UKiciiinn — r>ii 

106: AIR 1852 Madh Bha 3 (6) (PI C) (Pr 7). Ibid, S. 162. (’50) 55 Mys MCR 107 (DB). 


-Ss. 216 and 235 — Words ‘any other matter 1 

In S. 216 cannot he construed ejusdein generis 
with topics specified before them — Operation of 
S. 235 cannot he limited by reference to S. 216. 

Per Viswanatha Sastri, J. : Having regard to 
the specific mention in S. 216 of such wholly and 
dissimilar topics as enforcing calls and staying of 
proceedings, it would be a misapplication of the 
doctrine of ejusdem generis to hold that the words 
“any other matter” following the specified 
categories refer only to matters similar in their 
nature to the enumerated topics. The enumerated 
topics do not belong to the same genus. The 
circumstance that the general words iollow two 
speeilied topics of a distinct and dissimilar nature 
in no way derogates from the general application 

of the general words in the section: AIR 1947 Lah 
283, Ref. 

There is justification for controlling or limiting 
the operation of S. 235 bv reference to S. 216. 

(1949) 2 Mad LJ 147: 62 Mad LW 556: 1949 
Mad WN 700: ILR (1950) Mad 411: AIR 1950 
Mad 68 (71) (Pt C) (Pr 9) (DB). 


SECTION 221, 

-S. 221 — Voluntary winding up Invalid — 

Application for supervision order — Discretion of 
Court — (Companies Act (1956), S. 522). 

No supervision order under S. 221 , can be made 
where lhe voluntary winding lip itself is invalid, 
and hence on this basis a creditor cannot apply 
for such an order. The section vests a discretion 
in the Court which would he exercised having 
regard to the facts and the circumstances of the 
case. The creditor or a contributory cannot as a 
matter of right obtain such an order, but if it 
can be shown that the resolution for voluntary 
winding lip has been passed fraudulently or where 
the creditors support an order for supervision in 
order to safeguard their interests or where there 
is preponderating influence of the shareholders 
whose conduct is impeached or where investigation 
is required and the assets are large, Courts might 
pass an order under that section. (1958) 28 Co® 
Cas 50: 1957 Andh LT 617: AIR 1958 Andh Pr^ 
666 (668) (PI A) (Pr 8) (DB). 
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• 221 —- Application under S. 216 — Locus 
Jitandi of creditor to challenge voluntary liquida¬ 
tion proceedings as being void. See Ibid, S. 216. 

AIR 1052 Madh Bha 3. 

S, 221 — ‘After the commencement of the 
winding up’. See Ibid, S. 204. 1959 BLJR 475 . 

Ss. 221, 166 — Application under S. 221 is no 
bar to application under S. 166. See Ibid, S. 166. 

AIR 1955 Pepsu 136. 

-S. 221 — Order under — Nature of. 

An order made by the Court under S. 221 of the 
Companies Act is an order of the Court for wind¬ 
ing up of the company by the Court for the pur¬ 
poses of S. 45-F of the Banking Companies Act. 

55 Pun LR 451: (1954 ) 24 Com Cas 58: ILR 
(1954) Pun.} 566: AIR 1954 Pun| 21 (22, 23) 

(Pt C) (Pr 20 ) (DB). 

~—S. 221 — Order under without Jurisdiction — 
Court's power to declare it null and void — Civil 
P. C. (1908), S. 9 . 

Where the Court has no jurisdiction over the 
subject-matter, any judgment passed by it will be 
void and the consent ol the parties cannot confer 
jurisdiction on a Court where it does not exist 
under the statute and if it is brought to the 
noti< (* ot the Court that it has been led lo pass 
a judgment which is a nullity, the Court will of 
its own motion or on being moved by any person 
set aside its own order which is a nullity. 

The i egistered of! ice of a company was original- 
3 at La ho i e in Pakistan. 1 here was no evidence 
to show that the registered office was transferred 
from Lahore to Amritsar at any lime before the 
partition. The voluntary winding up of the com¬ 
pany which was stated to be a members winding 
up did not comply with the provisions of S. 207 
and this tact was deliberately kept concealed from 
the Court which was deceived into making an 
order under S. 221 representation being made to 
Jt that the registered office of the company had 
been transferred to Amritsar and a proper mem- 
p ei > winding up had taken place notice whereof 
had been given to the Registrar in accordance with 
the Companies Act: 

Held (Inti 1 lie order was wilhout jurisdiction mid 
a nullity and it was open to the Court on the fact 
bein'- brought to its noliee to hold that the judg- 
ment was null and void and to declare it so. AIK 

w) <m/j tHH iim ' ,95) (1>l C) (,>PS 20 ’ 

SECTION 227. 

jZ? Ss - 2 ?7. (2) ’ 170 (,) — Winding up proceed¬ 
ings — Older to keep pending — When to he 

— 'Companies Act (1950), S. 443) See 

(bid, S. 170 ( 1 ). AIK 1!)59 All 276 (DK). 

——S. 227 (2) — Scope — Acceptance of liability 
b> Director after commencement of winding up 
proceedings — this will amount to permitting dis- 
S OS ;;r/.?/ property, made by Director within 
(All) 3576 1U1< W ° U ‘ be void - AIR 1955 NIC 

——-S. 227 — Rectification of register _ Power. 

of Court and rights of members — Shareholder 
« andmg by and not taking steps to get regi' l.T 

and List of contributories rectified in lime c 
Ibid. S. 38. AIR 1063 Mad 287 l,me ‘ See 

, S- 227 , (2) — Payment to creditor bv assign 
big asset of company — Assignment Is void b 

It cannot be said that paying a creditor bv 
assigning an asset of the company, especially after 
he commencement of the winding up proceeding's 

carrh-d om'nr ° rC ' >C ?, bona ,i<k ‘ transaction 

< ? 1 " , or "rising in the ordinary course of 
current business. Under S. 227 ( 2 ) the assign. 


COMPANIES ACT (7 of 1913), S. 221 

men t is void. 1957 Mad WN 77: 1950-26 Com 
Cas 164: (1957) I Mad LJ 141. 

S. 227 (2) — Chit fund — Transfer of debtor’s 

1 • __ 


r i uuu - uaiJMLT ( 

liability after petition for winding up. — Vali- 
ddy — Pronote by debtor to transferee — Invalid 

consideralion See Companies Act (1956), S. 536 

(2). AIK 1956 Mad 692. 

S. 227 (2) — Scope — Petition for winding 
J , , p ~ Company not opposing — Borrowing from 
bank after provisional liquidator appointed — Ap¬ 
plication by Dank to validate charge — Loans by 

™tm i f °. U,,d o°c be 1101 bona ,ide — Bank not 
entitled to relief. 

„' n ' he raSC of , a " indin R up by or subject to 
e supervision of the Court every disposition of 

tin pioperty ol the company made after the com¬ 
mencement of the winding-up shall he void unless 

r ° ,herw,se 0 ld ers, for the reason that the 
assets o the company must be available to all 

|<s creditors pan passu. A Court will protect only 
those transactions which are bona fide entered 
into and completed in the ordinary course of the 

would"!',? ir, rC '’’L trac,e ' for otherwise the result 
w iuld be tliat the presentation of a petition 

groundless or well founded. would ipso facto 

paialjse the trade of the company and great injurv 

would be done to those interested in the assets of 

he company. Even if a winding-up petition is 

well founded, if the deposition is made for the 

l> irpose ol preserving the business as a going con- 

<ern, then also tile discretion of the Court will 

he exercised to protect the transaction. The test 

■s to consider whether the Court would have sane- 

, the transaction supposing it had been ask- 

t to do so at the lime when the transaction was 

entered into. So, where a petition for winding up 

a company was presented on 24ih March the "pro- 

visional liquidator appointed on the 15th April 

after the company admitted that it could not 

possibly oppose the winding up, loans were 

advanced on 24th and 26th April by a Bank to 

the company without notice of the 

petition, I>nt on the evidence it was 

the loans were taken from the Bank 

the purpose of ordinary current trade 

purpose of preserving the company 

concern for the benefit of all concerned, the com 

P;!' lv w , a y irdered lo wound up on 20 th Septem- 
r Uld .'he Hank applied for validating the charge 
created ,n .Is favour by the company in respect 
o! the loans advanced. mi 

Hcjd, it is not a fit case for the Court to ever- 

Si . . . *» ««<» «3 

Ss. 227 ( 2 ) and 202 - Transfer of shares - 
good S v nsd t l . c,, °" to ordcr 'hat transaction is 

ft: AIk 'ioso ° { See Ibid, 

IH-rtv”' 22 (rimn <MI | l 2 '? 1 T "dispositions of pro- 
p»rty — (Companies Act (1956), S. 531). 

Where the Company entered into an agreement 
retei certain disputes to arbitration at i; m 
when the winding up of the companyVaL clearly 
)reseen and the award was delivered ‘tiler it h % 
gone into voluntary liquidation and afle • the com 
pulsory winding up petition had been instituted 
mid the award ordered payment of certain sum 
by the Company making it a first charge on M„ 
property o the company, the award disposes of 

be properly of the Company after the winding 
Up, the winding up taking rfTVwu . ln(Jir, « 

Ot the petition and the decree based on'il ‘ C < ? at< ! 
could not he upheld (1957) ‘>7 r l 1 * 0 awan * 
AIK 1959 PunJ 472 (472, 473) (p r V) ” 55 ® : 


winding up 
found that 
neither for 
nor tor the 
us a going 
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f Ss ‘ 2 i 27 - V 58 ~ Raison-d’efre of provisions 

S 44 i\ 1Cd Q 11 S n C - t !° n c ~ ( Com P ani es Act (1956), 
8. 441). Sec Ibid, S. Ib8. AIR 1958 Punj 341. 

L Reversed in AIR 1961 Punj 84]. 

—-Ss. 227 (2) and 231 — Application for annul- 
men by judgment-creditor — Appeal against judg- 

pei ? din ^ ~~ Locus standi not affected’ — 
(Companies Act (1956), S. 531). 

ihc mere tact that an appeal is pending against 
ecrees in favour of petitioning creditors does 
not change the status of the petitioners as creditors 
or disentitle them to safeguard their interest bv 
seeking a declaration that the sales are void and 
the properties liable to be proceeded against in 
execution of the decrees in their favour. (1957) 
2/ Com Cas 581 (Punj). 

c S i* 2 ? 7 ,( 2 } and 231 Fraudulent preference 
-* pales held in pursuance of scheme before pre¬ 
sentation of winding up petition but conveyances 
executed after petition - Validity of transfers - 
(Companies Act (1956), S. 531). 

Transfers made in pursuance of prior agreements 
would not be regarded as fraudulent and there- 
tore voidable. Fraudulent preference’ imports and 
involves lreedom ot choice, and a transfer which 
is not voluntary, in the sense that it is not a 
tree act ol the insolvent, cannot be deemed to be 
ra ud u lent and void against the liquidator. A 
c on1 1 act lor sale entered into by a company before 
presentation of the winding up petition continues 
to be valid and entorceable. The company, before 
it is ordered to be wound up, and the company's 
representatives alter it is wound up, would be well 
within their right to complete the contract. 

Held, on facts, that the transfers in question 
were bona fide and not meant to give fraudulent 
pieterence to any ol the creditors, and therefore, 
they ought not to be regarded as void under S. 227 
(2). nor should thev be declared invalid under 
S. 231. (1957) 27 Com Cas 581 (Punj). 

Sj 227 (2) Scope — Distinction between 
S. 227, Companies Act and S. 54, Provincial Insol¬ 
vency Act. 

The disposition under S. 227 (2) is not required 
to be annulled by the Court, as in the case fal¬ 
ling under 8. 54 of the Provincial Insolvency Act 
(1957) 27 Coin Cas 581 (Punj). 

Ss. 227 and 231 — Disposition of property — 
Payment of claims of shareholders by adjustment 
— (Companies Act (1956), S. 531). 

Payment of deposits or claims of the share¬ 
holders by their adjustment against the call money 
amounts to disposition of the company’s property, 
and where it was made during the pendency of 
(he petition for winding lip, it is hit by S. 227 (2) 
and is therefore void. (1957) 27 Com Cas 581 
(Punj). 

■-S. 227 — Application for annulment — Limi¬ 

tation — Person moving Court first approaching 
Official Liquidator — Effect. See Ibid, S 183 
(1957) 27 Comp Cas 581 (Punj). 

SECTION 228. 

©-Ss. 228, 156, 158, 166. 167, 211 and 270 fo 

272 — Company incorporated outside India, car¬ 
rying on business in India — Winding up as un¬ 
registered company — Foreign creditors can prove 
their claims. See Ibid, S. 156. AIR 1962 SC 500. 

t®-Ss. 228 and 229 — S. 49-E, Income-tax Act 

(1922). Section is subject to Ss. 228 and 229 of 
Companies Act (1913) — Income-tax Officer ap¬ 
plying S. 19-E — High Court can exorcise its juris¬ 
diction under Art. 226 of the Constitution. See 
Income-tax Act (1922), S. 49 E. (1965) 2 SCI 
248: AIR 1906 SC 35. 


COMPANIES ACT (7 of 1913), S. 227 


_ if’ l 2 ? ~ ? u ' dcn of P roof ~ Assessment order 
mid n r, Pr ° c ° f 0f Ilablll, y for amount 

diUio" of Company Judge to allow liquidator to 

s?ctio C n fi 228 SSCSS r C p ni ^• im P p °<*c d «n«s under 
section 131 Z scope. * " C ‘ B ° ardS Ac ‘ (1922 >- 

. T he appellant, the Anfarim Zila Panshad De- 
ona, claimed a sum of Rs. 4,000 as circumstances 
and property tax under the U. P. District Boards 
Act in respect of (lie years 1955-56 and 1956-57 
lrom (lie Jagdish Sugar Mills, Ltd., in liquidation 
at the late of Rs. 2,000 per year. To prove its 
claim the appellant produced the assessment 
orders for 1955-56 and 1956-57. The liquid!" 
not achnit the claim, whereupon the appellant 
sought to prove it before the Company Judge 

Vqi! f 1 T> c 228 of T tllc Companies Act, 

,1, 1 , ‘ e Company Judge disallowed the claim of 

the appellant in loto. The appellant filed an ap- 

pc cl 1 « 

Held, that the assessment orders were by them¬ 
selves prima facie proof of the liability' of the 
company tor the amount of the tax assessed there¬ 
by; that the burden to prove the contrary was 
not on the taxing authorities but on the official 
liquidator, that the remedy, if any, of. the company 
oi its liquidator was only by appeals provided 
undei the U. P. District Boards Act and once the 
assessment has become final because no appeal 
had been filed, recourse to any other method of 
getting iid ol the assessment was barred by sec¬ 
tion 131 ol the L r . P. District Boards Act. It was 
also nol open to the Company Judge to allow the 
Liquidator to challenge the assessment in claim 
proceedings before him under section 228 of the 
Indian Companies Act. 1913, because that would 
onlv amount to allowing the liquidator to do some¬ 
thing indirectiv which he was nol entitled to do 

directly. (1963) 2 Comp LJ 136: ILR (1963) All 
** 19» 

- S. 228 -— \\ inding up — Director's remunera¬ 
tion Claim for past salary before official liqui¬ 

dator — Limitation — Starting point — Acknow¬ 
ledgment in Balance Sheet — Effect. See Limita¬ 
tion Act (1908). S. 19. AIR 1957 All 143 (DR). 

S. 228 — Winding up — Discharge of Direct¬ 
ors — Winding up not due to any misconduct of 
Director — Compensation for loss of office — 
Claim tor remuneration for period specified in 
conlrad of service — IIow far maintainable —- 
Doctrine of frustration of contracts — Applica¬ 
bility. Sec Companies Act (1 of 1956). S. 456. AIR 
1957 All 143 (DP>). 

-Ss. 228 and 230 (3) — Rent falling due after 

dale of winding up — (Company Rules (Allahabad 
High Court). R. 97, Proviso) — (Companies Act 
(1956), Ss. 528 and 530). 

The landlord's right to claim payment of the 
rent which falls due after ihc dale of winding 
up on account of tlie Official Liquidator remain¬ 
ing m occupation of the premises demised to the 
Company which is being wound lip is nol affect¬ 
ed or prejudiced by anything in the Company 
Rules. Such rent is not to be classed with the 
debt due from the Company up to the date of 
winding up. and instead of being paid pro rata 
along with such debts is to he paid in lull. Inder 
the Proviso to R. 97 it is immaterial whether the 
premises were retained in his occupation by the 
liquidator for the purposes of winding up or not. 

IT they remained in occupation ol the Official 
Liquidator, Ihc landlord is entitled to receive the 
rent in full and is not liable lo share pro iata 
along with other creditors. The rent in dispute 
can also be claimed in lull on the same loot mg as 
costs ol winding up under S. 230 (3). 1956 A 
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COMPANIES ACT (7 o 1 1913), S. 228 


LJ 470 : 1956 AWR (HC) 450: (1956) 26 Com 
Cas 332 : AIR 1956 All 580 (588, 589) (Pt B) 
(Prs 10, 14, 15) (DB). 

• --Ss. 228, 167, 178 (1), 299 — Head 

office of banking company in India going 
into liquidation — Winding lip proceedings — 
Branches in Pakistan — Creditors of branches 
when can prove their claims and participate in dis¬ 
tribution of assets of bank in liquidation, stated 
•— Effect of non-reciprocity between India and 
Pakistan, stated — (Companies Act (1956), Ss. 456, 
528 529). See Ibid, S. 167. AIR 1959 Cal 762 
(SB). 

-Ss. 228. 229 — Companies Act (1956), Ss. 528, 

629 — Insolvent Company in liquidation — Claim 
against—Limitation — Starting point—Time will 
run from date of application for winding up and 
not of adjudication — Limitation Act (1908), S. 
3, Explanation — Provincial Insolvency Act (1920), 

S. 28 (7). 


be resident and the foreign creditors arc to be al¬ 
lowed to prove their claims in the winding up 
proceedings in India. As all the creditors of the 
company have to be recognised as being entitled 
to be paid out of its assets, tlie location or the 
place where the debts were incurred cannot be 
considered as a prime factor. The situs of the 
debt becomes important only with regard to ad- 
minisli alion and succession. Case law discussed. 
1951-2 Mad LJ 535: (1952) 22 Com Cas 1: AIR 
1952 Mad 136 (138, 140, 141, 142) (Pt A) (Prs 8, 
15, 21. 22. 23) (DB). 

SECTION 229. 

SYNOPSIS 

(Companies Act (1913), S. 229.) 

1. Rules under law of insolvency apply in wind¬ 
ing up. 


An application for winding up of a companv 
was preferred on 22-11-1954. The company was 
ordered to be wound up on 14-10-1955. The debts 
in respect of which creditor had put in a claim 
were advanced on 12-1-1952 and 1-3-1952. The 
claim itself was put in on 26 3-1956. On the 
question whether limitation ran from the dale 
of application for winding up or from the dale 
of order for winding up : 

Held, that under S. 229 of the Companies Act the 
provisions of the Provincial Insolvency Act were 
automatically applicable in the matter of proof. 
Under the Provincial Insolvency Act the Court can 
admit proof of a claim which is not time barred 
on the date of the presentation of the petition for 
adjudication even though the claim inav become 
barred on the actual dale ol ad judication. Corres¬ 
ponding to S. 28 (7) ot the Provincial Insolvency 
Act, there is a provision in S. 168 in the Com¬ 
panies Act, 1913. The claim in the instant case 
would therefore, he in time. AIR 1937 Mad 577, 
AIR 1961 Pun j 84, AIR 1936 Rom 130. Rol. on. 
The Explanation to S. 3. Limitation Act. does not 
apply as that provision relates to a suit which has 
been instituted in the regular civil Court, where 
previous to the institution of the suit the plain¬ 
tiff has put in a claim against the company to the 
ofTieal liquidator. AIR 1933 PC 63, Rol. on. 

1'he creditor cannot file any claim on the wind 
ing up proceedings till after the winding up order 
is made, and if retrospective effect is not given to 
die claim the usel uhiess of the winding up pro¬ 
ceedings would he considerably lost : AIR 1936 
Rom 130, AIR 1961 Pun j 84, Re}, on. 75 Mad LW 
411: ILK (1962) Mad 928: (1962) 32 Corn Cas 
1102: (1962) 2 Mad LJ 414: AIR 1962 Mad 506 
(507, 508) (Prs. 6, 7) (I)B). 

Ss. 228, 271 (3)—\\ hiding up under Part J) 
— Right of foreign creditors to prove their debts. 

In eases where a foreign companv is carrying 
on business in India, though its principal place 
oi incorporation is elsewhere, there is onlv one 
legal entity and no separate company as such and 
the ( reditois ail over the world of such a com¬ 
pany are creditors in so far as it carries on busi¬ 
ness in India. No distinction can he made in the 
muthr of the distribution ol assets between a 
creditor resident in the place whore Ilia winding 
up is going on and a creditor resident abroad, ft 
cannot he said that equal treatment can he meted 
out only it the company is wound up in the place 
where it ha* its principal seat and not where an 
ancillary liquidation is being conducted as under 
Part 9 of the Companies AM. Thus even where 
there is a winding up under Part 9 of the Com 
panics Act, the liquidator appointed has to find 
out the entire body ot creditors wherever lhc*x may 


2. Creditors entitled to prove efainis. 

3. Debts provable. 

4. Rights of secured creditors. 

5. Property held in fiduciary capacity. 

6. Money deposited for specific purpose. 

7. Set off in winding lip. 

1. Rules under law of insolvency apply in wind¬ 
ing up. 

-S. 229 — "Rules" — Meaning of. 

The word “ rules ” has been used a-^ meaning 
the principles which regulate the affairs in insol¬ 
vency proceedings. (1953) 23 Coin Cas 433 : ILR 

(1951) 1 All 268: AIR 1953 All 637 (638) (Pt B) 


(Pr 8). 

-Ss. 229 and 230 


Scope of S. 49, Presidency 
- If can be applied—Land- 
Prioritv — Extent of — 


Towns Insolvency Act — 
lord’s claim for rent — 

(Presidency Towns Insolvency Act (1909), S. 49) 
— (Companies Act (1956), Ss. 529 and 530). 

S. 229 of the Indian Companies Act will not 
justify a resort to S. 19 of the Presidency Towns 
Insolvency Act because S. 230 of the Companies 
At l makes express provision in respect of all cate¬ 
gories or heads of claims dealt with in S. 49 of 
the Presidency Towns Insolvency Act. Where the 
Companies Act makes specific provision in respect 
ol any matter, a Court will not he justified in in¬ 
voking the rub s laid down in the Presidency 
Towns Insolvency Act. S. 229 must he read sub¬ 
ject to the provisions of S. 230. S. 230 of the 
Companies Act grants priority to various classes 
of claims not dealt with in S. 49 of the Presi¬ 
dency Towns Insolvency Act. !l S. 49 of the Pre¬ 
sidency Towns Insolvency Act is imported into the 
Companies Act, it would he upsetting and inter¬ 
fering with the directions in sub section (2) of 
section 230 that llie debts previously referred 
to in that section shall rank equally. Under S. 49 
Ic) of the Presidency Towns Insolvency Act the 
landlord is entitled to priority only in respect of 
one month's rent; hut bv virtue of sub-sections (1) 
and (5) of section 230 a landlord will he entitled to 
priority — though a qualified one — in respect of 
a longer period. (1956) 2 Mad LJ 463: (1957) 27 
Com Cas 94: AIR 1957 Mad 162 (162, 163) (Pi A) 
(Prs 4, 5). 

2. Creditors entitled lo prove claims. 

«- Ss. 229, 167. 178 (l), 228 — Head office of 

hanking company in India going into liquidation 
-- Winding up proceedings - Branches in Pakis¬ 
tan - C reditors ol branches, when can prove their 
claims and participate in distribution of aw»ts ol 
hank in liquidation, staled — Effec t of non m i 
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COMPANIES ACT (7 

procity between India and Pakistan stated 

frs nv 28, s, - tc lbi7 

f«r t5«r vz 


of 1913), S. 229, Note 2 


See 6 IVwidency °Tow bi iS | the | da ‘ e ° f ad i udic a«'on C 
S. 47. AIR 1951 Cal 519. IllSolvencv Act 0909), 

S** - ’ ~ c p im 

sii not 

Mad 4 V.OO M,lana " < "'' Sc ° Ibid > s' AIR 19 ® 

3. Debts provable. 


“ Ss. 229, 108 — Scope 
Debts — Interest on debt’s 


Insolvent Company 

Interest up to the 

«% _ 


date of petition toe winning ;,p on T admfss b'e 
Teavaueore-Coehln Indian Company' R^&T 

28 (Vi - V Insolvency Act (1920), Ss. 48, 

(Eni/innHt O'mdtnB up) Rules (1909), 


Companies Act (1956), Ss. 529. 


(England) R. 97 
441. 

In the winding up of an insolvent company in- 
crest accruing after the commencement of Z 

l£ a s°168 the*e a Pr ° VablC d0bt Wi,hin S ‘ 2 99 as 
Tn IT I 8 ? commencement of winding up by 

Corn t i, deemed to take place on the date of nre- 

"n & % C ,r‘^r lor wind *»«up 0f A 
hnco ‘29, Foil.; AIR 1981 Rangoon 334 R,.) 

0963 f l Ker S.** (,08;l) 1 C ° m LJ 12 * IL « 

ZT v Ss : 229 ,; 16S—Winding up—Debt due from com- 
un h.n h ‘T, on d:,l, ‘ of Petition for windin'- 

pfovab e Pr« • rC . V ind , infi ,,p order «* dold 

provanie — Provincial Insolvency Act ( 1920 ) s« 

T K,V 3 fs (2) V UR W i H P " ni *«• ^versed '’ SS - 

I'W ind the | tl0Se ;l ,| ln °n V be,wcen »he insolvency 
tur n l, under the Companies Act i.v vir- 

°f a Provisions of S. 229 of the Companies 
Act. A debt, which was recoverable and provable 
on Ine date of the filing of a winding up petition 
but becomes barred l, v time before (he order of 
wuiding up ,s made, is a debt which can he proved 

19^8*Piiifi n? IS p Jlls of . tIlc Companies Act. AIR 
UR IQl if ’ f?' CrScd; AIR 1933 Lah 088 and 

■UR 12 $ ! ," nd A ' R 1037 M;ld 377 and 

02 > ! it . - ' ?, eb u , n - (13fi0) 30 Co '» Cas 515; 

Piiili xl Vol 8 fi-\ S ; ft ( 19<5 <) I I’un.l 7: AIR 1901 
Funj 84 (85. 8/) (Prs 2, 11) (DR). 

——S. 229 — Debts — Proof of. 

nctvrT 1)0 s, i ,len ? cnt °f account is tiled, and I lie 
nohee for pi iiduction of account is not complied 

wnh and consequently a company is assessed on 

an estimated income under S. 23 (4) and as there 

is no appeal and it becomes final, il cannot be 

< liallengcd or re-opened subsequently bv the limn. 

dalor of the company in liquidation proceedings 

especially when assessment relates lo years lone 

before the order of winding up and there is no 

reason to think that the assessment is vitiated bv 

Iraud. (1899) 2 QH 145 and AIR 1941 Oudli 260 

Rcl. on. on Pun LR 406 : (1954) 25 ITR 87- f 10541 

‘is,VS .. «»■ *in 4 ‘SK 

4. Rights of secured creditors. 


pans 


5s - 22 . 0 ; 171 !,ntl 232-Winding up of com- 

— Rights of secured creditor — He can rea¬ 
lise his security by sale of mortgaged properly bv 
private treaty - Leave of Court is ncee^salv dnlv 
's sot intervention of Court is sought under 
SC "cm 1 S ' 7 ' ' S ° e lbid ’ S - ,71 - AIR 1955 


c it 2 ‘1 3 Provincial Insolvency Aet 119201 
»'i 47 I1< ( ' on, P an y ln liquidation — Rights of seenr- 

Ing'in Rmdr.t" Sf ~ Debenture-holder^- 

ing in liquidation after valuing his security — 
baying no desire lo redeem security — Cre- 

- H’he C .Zr ,S ‘° T° h T proper,y P uf «® auetkTn 

Whether can demand sel off of value of se 
eiirily — Companies Aet (1956), S. 629. 

In the winding up of an insolvent company » 
secured creditor (like a debenture-hold^ in a 
case |° which S. 47 of the Provincial Insolvency 
< pplies by virtue of (he provisions of S 229 
Companies Act, 1913. has three options. The first 
one is that lie can realise his security and if there 
is something left due to him, then to come and 
prove for the balance. The second option is that, 

m,h r ° R,Ve , Up hl ? sccurilv and to come into 
iquid.ilion ranking with other creditors and take 

his share in (he distribution of the dividends. The 

third option, is to value his security and to come 

cordin« u ! d a V ? n and P>' 0 'e for any dues that, ac 
cording to him remain outstanding in respect of 

h.s debt on the valuation of l,is security. 

Under sub-s. (4) of S. 47 of the Insolvency Act 
there is undoubtedly a power in the Court to re¬ 
deem the security before the security has bees, 

voh, ' r u pay,n ? 10 lhp creditor the assessed 
V - n f th c security but where the Court has no 
desire to redeem the security valued bv the credi¬ 
tor. a secured creditor, choosing the third option, 
has no right to claim that his security, which he 
nas valued, should in anv way be recognised in 
liquidation proceedings even to the extent of per¬ 
mitting a set off of (he value of (he security in 
respect of a sale held by Ihe Official Liquidator 
of, the properly of the insolvent company. If he 
wishes to be a purchaser of thc property put to 
auction, lie has to come in as anyone else. Thc 
queslion whether the creditor ran give a valid dis- 
chaige in respitet of his sccurilv or not docs not 
for determination. (1003) 1 Com LJ 28: 

Com Cns 905 : AIR 1903 All 12 (13, 15, 

16) (Prs 4, 7) (DB). 

S. 229 Proceedings for winding up of Com- 
pnny -—Secured creditors — Determination of 
rights of mortgagee — Law of mortgages applies. 

Section 229 of the Companies Act, 1913 makes 
it clear that, all the rules obtaining in the in¬ 
solvency of an individual shall prevail in the wind¬ 
ing up of an insolvent company, particularly the 
rules iogarding the respective rights of secured and 
unsecured creditors. Consequently, in determining 
the rights o] mortgagee, or a person having a speci¬ 
fic or a fixed charge, it is not the provisions of 
the Company law that govern the case but the 
law of mortgages. (1965) 2 Andh WR 393: (1965) 

2 Comp LJ 222: AIR 1966 Andh Pra 233 (236) 

(Pt A) (Pr 14) (DB). 

8s. 229 and 230 — Debenture holders — Right* 
of -- Creation of specific charge and floating 
charge on same properties — Priority In such 
charges. 

Where a specific charge is created on im¬ 
movable property, an equitable charge or a float 
ing charge if any, created will not have priority. 

Lven if there he any other specific charge 
created on the same property, the specifk 
charge which is Die first in point ol 

time will lake priority over the second. In 
a case where buildings are constructed or 

machinery is fixed to the earth for its beneficial 
use after mortgaging thc land, the buildings an< 
the machinery or plant would be immovable pro 
perty being an accession to the land, and form 
part of mortgagee's security. The mortgagee will 
he entitled to claim sccuritv not merely in respect 


COMPANIES ACT (7 of 1913), S. 229, Note 4 
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of Ihe land mortgaged but also the buildings and 
the machinery subsequently fixed to the earth. 
AIR 1965 Andh Pra 457, Rel. on. 

The above principles will govern the sub¬ 
sequent mortgage executed in favour of the Gov¬ 
ernment under the Madras State Aid to Industries 
Act, 1922. Sections 9 and 10 of Act, far from 
giving priority to the Government loan, make it 
clear that the loan by the Government under that 
Act shall be secured as a mortgage or floating 
charge upon the assets of the business or enter¬ 
prise, and that it shall be subject to encumbrances 
then existing. The mortgage or charge in favour 
<j[ the Government is expressly made subject to 
ihe rights of a prior mortgage, if any. 

Held that the loan given to the Company by 
the Government under the said Act did not ans¬ 
wer the description, namely revenue taxes, cesses 
and rates, given in Section 20 of that Act and 
tience the Government could not claim any pre¬ 
ferential payment under Section 230 (a 1 , of the 
Companies Act, 1913. (1965) 2 Andh WR 393: 
<1965) 2 Comp. L. J. 222: AIR 1966 Andh Pra 
233 (236, 238, 239) (Pt C) (Prs 20, 36) (DB). 

-S. 229 — Rules of law of insolvency — Ap¬ 
plicability to winding up proceeding — Winding 
up Judge If can compel secured creditor to prove 
bis debt — Travancorc Companies Act (9 of 1184), 
S. 284. 

The words “the same rules . as are in 

force for the time being under the law ot 
insolvency”, in S. 284, Travancorc Companies Act, 
are wide enough to include rules contained in the 
sections of the Insolvency Act, rules if anv made 
under that Act. and any appropriate established 
rules ol practice in the insolvency proceedings un¬ 
less there is something in the Companies Act it¬ 
self already providing for the matter in question, 
•or in conflict with the rules which the section 
purports to import. Therefore, in determining the 
respective rights of secured and unsecured creditors 
under S. 284 in a winding up proceeding under the 
Companies Act. the provisions of the law of in¬ 
solvency in respect of that matter are attracted. 
And it is a well-established principle of insolvency 
law, that in the case of insolvency of an indivi¬ 
dual u secured creditor can stand outside the pro¬ 
ceedings. Hence, the winding up Judge cannot 
compel a secured creditor to prove his debt or 

subject it to scrutiny nor has the Judge jurisdic¬ 

tion to annul or modify a secured creditor's secu¬ 
rity of decree: AIR 1929 All 353 (FB). Rel. on; 

(1907) 2 KB 23, Disting. 1951 Kor LT 754: 

fl.R (1951) Trav Co 315: AIR 1952 Trav Co 46 
<46, 47) (Prs 3, 5) (DB). 

5. Property held In fiduciary capacity. 

w -S. 229 — Properly held in trust Is not asset 

of company — (Presidency Towns Insolvency Ael 
<(1999), S. 52 (1) (a)) — (Provincial Insolvency 
Act (1920), S. 28 (5) ). 

Per Chakravartti, C. J. : It does ont require a 
statutory provision to establish that no properly 
m which a company has not a beneficial interest 
can he one of its assets, even though it he a pro - 
perly held in its hands. The Companies Act has said 
that it is the assets of the insolvent company that 
shall he distributed among the creditors. In a 
properly held bv an insolvent wholly in trust for 
another person, he has no beneficial interest and 
therefore such property cannot be one of his 
assets liable to distribution upon Lis own Insol¬ 
vency. It is thus implied in the Companies Act 
that the assets of a company in liquidation which 
are liable to Ik* distributed among its creditors 
•cannot include properties held by it wholly in 


trust for a third party. 59 Cal \VN 891: (1955) 25 
Com Cas 357 : AIR 1950 Cal 188 (189) (Pt G) 
(Pr 4) (DB). 

-S. 229 — Property held by company for 

specific purpose — Insolvency of company — Such 
property is outside divisible property assets of 
company — (Presidency Towns Insolvency Act 
(1909), S. 52 (1) (a) ) — (Provincial Insolvency 
Act (1920), S. 28 (5) ). 

Per Chakravartti, C. J.:— Property held by an 
insolvent company in a fiduciary capacity is treat¬ 
ed as property held in trust for the purposes of 
the insolvency laws and properly held for a speci¬ 
fic purpose is treated as rlolhed with a Species 
of trust, subject to the same principles as trust 
propel tv. In all these cases, the property concern¬ 
ed is outside the divisible assets of the company. 
The party who put the property in the 
hands ol the company can claim it hack in wind¬ 
ing up as his property while the creditors cannot 
claim that it should he brought info the distribu 
tion. (1955) 25 Com Cas 357: 59 Cal \VN 891: 

AIR 1956 Cal 188 (19(1) (Pt H) (Pr 7) (DB). 

- S. 229 — Properly held by company for itself 

and another — Company becoming insolvent — 
Proportion, in which such property Is divisible 
among creditors — (Presidency Towns Insolvency 
Act (1909), S. 52 (1) (a) )—(Provincial Insolvency 
Act (1920), S. 28 (5) ). 

Per Chakravartti. C. J.:— W here money is held 
by a company in trust for A and itself, that is to 
say, held for the benefit of 'another and the 
owner’ and if in such a case the trustee becomes 
insolvent, the beneficial interest which he himself 
has in the trust property passes to Ihe trustee in 
his bankruptcy and becomes divisible among his 
creditors. 59 Ca! WN 891: (1955) 25 Com Cas 357: 
AIR 1956 Cal 188 (192) (Pt i) (Pr 13) (DB). 


6. Money deposited for specific purpose. 

-S. 229 — Deposit of money with company for 

a specific purpose—Trust. 

B, a firm, deposited a large sum with A a 
company under an agreement. Bv clause 3 of this 
agreement the deposit was specifically ‘earmarked 
as security lor the due performance of the agree¬ 
ment’. Under the agreement B was liable to pay 
A the prices of goods sold to it or to customers 
introduced by it. Under Cl. 11 of the agreement 
such prices were to he adjusted within fifteen days 
of the delivery or despatch of goods and by Cl. 15. 
A accepted the liability to refund the deposit 
with interest on the expiry of two years or on 
prior determination of the agreement by one 
month's notice. 

Held, that as the money paid by B was to he 
held by A for a specific purpose, it was clothed 
with what might he called ‘a species of trust’. The 
specification of a particular purpose for which i he 
money was to he held and kept available, prevent¬ 
ed it from becoming the property (if A (the com¬ 
pany) and invested it with the character of a 
trust fund, standing outside the vicissitudes of the 
funds belonging to the company itself. 59 Cal WN 
891: (1955) 25 Com Cas 357: AIR 1956 Cal 188 
(192, 196) (Pt E) (Prs 12. 24) (DB). 

-S. 229 — Trust money — Claim to preferential 

payment — Trusts Act (i882), S. 6. 


Where a sum of money is deposited by the sole 
distributor of a film producing company with the 


companv as a permanent deposit lor a period of 
five years and it is agreed that the same shall L>e 
refunded at the end of the period or on prior 
determination of ihe distribution agency and the 


amount is not to carry interest and the Directors 
of the company instead of keeping the amount 
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company! U ' e money in the business of the 

elernlms "of\m<i dep ° S , H m , ade conlains all Hie 
Trusts Ah ti eonleniplatcd in S. 6 Indian 
usts Act. The fact that the directors utilised 

tin , y V 1 ,hu business of the company without 

o cannoM^ f ; :i nd ° XpreSS consent *he depos!- 
t°r cannot be taken as a test to find out whether 

& ti ust had been created. 

meIt e (S°t r r VaS enti,,ed to a Preferential pay- 

• , Company. But the remedy of the 

epositoi is to proceed against the assets of tlm 

Company other than these specific movable and 

immovable properties which are the subject of a 

ypothecahon and a mortgage decree AIR toao 

ad 337, AIR 1943 Cal 105? Rel. on AIR 1M2 A! 

119, Diss. liom. (19ol) 21 Com Cas 138* AIR ig^o 

Mad 481 (485, 486 487) fPt C) (Prs 12,1 3 ? ll)? 

„ . ?*t 229 i Priority — Trust money — fProvi- 

(1882) i° ^ nCy <c ( , 1920) \ S - C1 > ~ (Trusts Act 
l1 ™" ^ (Contract Act (1872), S. 182) 

tit e to' 0 ,?’ UUSl ll ?° beneficiary is clothed with 
title to he properly not indeed a legal title 

because that resides in the trustee, but an cquil 

between 61 ti e 0 ? T 5 * 1>e , a . lk| uciarv relationship 
between (he trustee and tire beneficiary and if 

tl eie is no such relationship there is no trust also 

There is no such relationship hetween the promisoi 

or piomisce and the beneficiary of a contract. If an 

a^ent enters into a contract as agent he is not 

personally liable; the contract is with his p i 

epak AIR 1927 Mad 63G (FB), Rel, on. ' 

. Ahc Rajala Corporation, Madras were the direct 

importer of Hudson Cars. That Corporation had 

fnr ai tf Cd " ll1 Calacn c ompany to solicit orders 
ti p Cbe i Cai ^ S ‘ 1 ie . com P«n.V was Ihe agent and 
Ill 6 ? Corporation the principal, so far as 

tne sale ol Hudson Cars was concerned. The peti¬ 
tioners had handed over advances to the companv 
ior the supply of the cars. The companv had not 

however secured the petitioners the delivery of the 
cars as promised. 

Held, that the company was not acting as trustee 
oi the petitioners who wanted the purchase of 
Hudson Cars lrom the Corporation through the 
agency of the company. If the company had mis¬ 
appropriated the funds entrusted to it then the 
petitioners right would he a suit for return of the 
money or a suit to claim damages. The petitioners 
couid then rank only as ordinalv creditors and 
they could not claim any preferential treatment so 
lar as the money due to them. They could not ^et 
any priority under S. 61, Provincial Insolvency 
Act. the piovisioiis oi which are allowed to be 
applied in the case of a company which is wound 
up. 1955 Kcr LT 251: ILR (1954) TC 1342: AIR 
1955 Trav Co 139 (141) (Pis 8, 9, 10, 11) (DB). 
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7. Set-off in winding 


up, 


S. 229 


The 


right 


of sct-ofl given 


by t) ie 
by the 
he set 
Towns 


bankruptcy law is wider than that given 
general law. Unliquidated damages may 
off against a debt. See S. 47. Presidency 
Insolvency Act. AIR 1951 Cal 519. 

-S. 229 — Company in liquidation — Right of 

set off. 

Where defendant to an action by the company in 

liquidation had a right to set off before the wind- 

ing up, the light is not dcslroved by the winding 

up. The set off will still be a plea in bar and a 

detence pro tanlo to the plaintiff's claim ILR 

(1952) 2 Cal 16: AIR 1951 Cal 519 (526) (Pi A) 
y I*r 4). 

T7° — Presidency Towns Insolvency Act 
liJi/J), 8. 47 — Mutual dealings between surety 
aud bankrupt company — Set-off. 


■ V 11 , promi , se 1S a,s ? a several promise and 
m a suit to eniorce such promise the surety caja 

, separate debt due to him. If there are- 
mutual dealings between the surety and the bank, 
rupl company in liquidation such dealings must 
be set oil against each other under S. 229 of the 
Companies Act read with S. 47 of the Presidency 
towns Insolvency Act. AIR 1941 Mad 654 AIR. 

jo-? r a i d ?«o G ,-ok ° n - 1LR ( 1952 > 2 Cal !«’: AIR; 
19ol Cal ol9 (o22) (Pt D) (Pr 18). 

/1 ono\ 2 c 9 aT 1>r t si ? e . n . ey Towns Insolvency Act 
(1909), S. 47 — A debtor to bank — B guarantor 

of A — Bank debtor of B — Scl off. 

On the dale of the order for winding up of a* 

bank B was a guarantor for the whole of the 

debt due to the bank from A and was liable per- 

sonally lo the bank lor the repayment of such 

i, . , , the same time the bank was on that 
dale indebted lo B. 

Held that there were mutual dealings between 
b and I he bank and the debt due to him from the 
bank must be set off against his liability as guaraiw 

I™:. 10 '' . lbe .„ de , bt of A - ILR (1952) 2 Cal 16: AIR 

19ol Cal ;>19 (522) (PI E) (Pr 22). 

229 Set-off of debt jointly due. See- 
Civil 1 .C. (1908), O. 8. R. 6. AIR 1954 Cal 303. 

S. 229 Set-off — Joint and several debt — 
Sum due to partner of firm from company In 
liquidation — If can be set off againsl debt dnet« 
such company from firm — Partnership Act, S.2&. 

scvJjl" 1 / 1 ?° bl ca * nnot , bc se( ofl but a joint and 
.Hci.il debt can. According to S. 25 of the Partner- 

in il C ’ CVcry Pa'bier is liable jointly with all 
the other partners, and also severally. It follows 

*’ n -' sum due to one of the partners in a 
n .‘ , a company in liquidation can be set off" 

in- i ? nS ATn C ,n.n b ? duc ? 0 such companv from the 
1, up 19 ,t 9 ,, ta ? t PtlI1 i 887 •' AIR 1940 Mad 266 
WN 30 941 Mad C ’ )4 ' Fo11 - (’51) 55 Cat 

-S. 229 — Set-off. 

Amount becoming due from fund to mortgagor 
rund claiming an amount due to it under 

'wp amounts can be set off. 

£J. b 4918 . Ma( I (*95, Foil. (1953) 1 Mad LJ 

, 4 ::. 68 * Ia £ L 'I 170: 1953 Mad \V.\ 144: AIR 
19o3 Mad 610 (611) (Pr 1). 


S. 229 — Set-off. 


wicie there have been mutual dealings between 
a company and a creditor proving or claiming lo 
picne a debt in the course of the winding up of 
me company, an account should be taken of what 
is due Horn Ihe one party to the other in respeefl 
ol Mich dealings and the sum due from the one 
pmty has to he set of]' against any sum due from 
die other parly and the balance of the amount and 
not more, lias to be received or paid by either 
side respectively. The view of the Legislature 
evidently is (hat it would be unjust if the Official 
Liquidator could demand and recover in full 
money due by a debtor, but that very debtor, if 
he happens to be a creditor of (he company for 
an equal sum, must rest content with a dividend 
representing a fraction of the debt due to him 
from llic company. The principle is the same 
whether this right of the creditor to a set off is 
asserted before die Official Liquidator or ic 
answer lo a claim of the Official Liquidator in a 
suit filed bv him. 1951 Mad WIN 206 : (1951) 1 
Mad LJ 340; (1951) 21 Comp Cas 162: ILR (1932) 
Mad 60: 65 Mad LW 1243: AIR 1951 Mad 78$ 
(786) (Pt B) (Pr 15) (DB). 
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COMPANIES ACT 
SECTION 230 

SYNOPSIS 

(Companies Act (1913), S. 230.) 

1. Scope. ... 

2. State debts. 

3. Wages or salaries of employees. 

4. Arrears of rent. 

5. Preference over debenture debts. 

1. Scope. 

- S. 230 (5) — In respect of a debt recoverable 

from a Company ordered to be wound up 
compulsorily the dale material lor deter¬ 
mining the question of limitation would be the 
date of the winding up order. Sec Companies Act 
(1956), S. 230. AIR 1963 All 284. 

S. 230 — Priority claimed not under S. 230 bul 
independently of it — Rules as to interest—Where 
the sum constituted a trust money in the Com¬ 
pany’s hands and therefore the claimant is en¬ 
titled to priority not under S. 230 but independently 
of it such a claim is subject to the same rule 
about interest as any other debt provable in the 
liquidation proceedings. See Ibid, S. 229. AIR 1954 
All 129. 


Ss. 230, 229 — Scope — Provisions of S. 41 

- Presidency Towns Insolvency Act if can be ap 
piled by virtue of S. 229. 

In the liquidation of a Company priority b 
confined to the categories and heads of claim: 
specified in S. 230 and it cannot be extended b} 
importing provisions of Insolvency Acts. Since 
S. 229 must be read subject to provisions of S. 23f 
it does not justify such importation. AIR 1957 Mac: 

* v ^ 4 

2. State debts. 

S. 230 (1) — Limited liability company — 
Diiectoi Personal liability for arrears of taxc* 

due to company. See Ibid,' S. G (iv). AIR 1955 

Andhra 20. 

“ S* 230 (1) (a) — Preferential debt — Claim 

for balance of sales-tax — Date when lax become 

payable held was when notice of demand was 

served (Sales Tax — Bengal Finance (Sales 

(tt of 1941), Ss. 4, 10, 11). AIK 1935 
NEC (Cal) 1057 (DR). 

- S. 230 Crown debts — Income-tax dues — 
Attachment by seizure of movables— Crown debts 

stand outside limits mentioned in S. 230 _ It lias 

no priority — Attachment by seizure does not give 
priority (Bengal Public Demands Recovery 
Act (3 of 1913;, R. 15. AIR 1955 NEC (Cal) 410. 

“ ***• ^30 (a) Applicability — Taxes (Income- 

tax Act (1922), S. 18-A). 

The sum demanded under S. 18-A of the 

Income-tax Act is not tax which became due and 

lhe ln, ' an »ig of S. 230. (1953) 24 

AIR ( ,£ ora Cas 283: 91 Cal LJ 180: 

AIR 19i)tJ Cal 4vS/ (1*1 A) (Pr 1). 

- S. 231 -- Burden of proof — Be-opeuinn o! 
assessment to income-tax — Onus. 

Where an asscssce wants in winding up proceed¬ 
ing lo reopen an assessment which has been made 
by the Income-tax authorities, il must be cstablish- 
cd by the assessec that the assessment has been an 
improper one. LK (1875) 10 Ch. A 373 Hot .... 

(19)3) 24 ill? 67 : (1953) 23 Com Cas 285: 91 Cal 

LJ 1 s U .;A , ! ! , w ,: * Ci '‘ 487 088) (!>t B) (Pr 3). 

- a. ( 1 ) (a; —Priority in respect of advance 

income-tax (Income-tax Act (1922), Ss. 18-A ‘>9 
*nd 45). * ’ 

The annum! imposed and demanded under 
18-A, Income-tax Act as advance income-tax 


(7 of 1913), S. 230, Note 1 

is a tax within the accepted meaning of that term. 
(1935) 80 Law Ed. 477 and G Commonwealth LR 
41, ReL on. 

In deciding whether the Stale has priority in 
respect of the amount demanded as advance 
income-tax it is not necessary to consider whether 
it would he income-tax falling within S. 3, Income- 
tax Act. The question to consider is whether the 
amount for which a demand has been issued and 
which is in the nature of a tax is due from the com¬ 
pany at the date of the winding up order and 
became due and payable within twelve months 
next before that order. 

The lax becomes due when demand is made 
under S. 29 and under S. 45 of the Income-tax 
Act and then it becomes a debt due to tlie Crown. 
Therefore where admittedly the advance income- 
tax was demanded under S. 18-A of the Indian 
Income-tax Act within twelve months before the 
dale of the winding-up order, it is a lax falling- 
within S. 230 (1) (a) of the Indian Companies Act 
in respect of which the Stale has got a priority to 
all other debts. (1953) 4 STC 271 (Cal) (SB), 
Disling. 

Under S. 230, the material dale is the date of 
the winding-up order and not any subsequent date. Jf 
on the date of the winding up order there was a 
notice of demand of payment of the tax under 
S. 18-A, any subsequent assessment after the wind¬ 
ing-up would not destroy the preferential right o t 
the Stale under S. 230 (1) (a) of the Indian Com¬ 
panies Act. It may be that if the final assessment 
is less than the amount collected under S. 18-A. 
lhe company may be entitled to a refund of the 
excess. But that does not have a bearing on 
the. preferential right under S. 230 (1) (a) of the 
Indian Companies Act. (1954) 1 Mad LJ 282: (1954) 
25 1TR 146: (1954) 24 Com Cas 41: 67 Mad L\V 
143: AIR 1954 Mad 858 (859, 860, 861) (Ft A) 

(Prs 4, 7, 8, 9) (DR). 

-S. 230 — Priority of State debt — Debt secur¬ 
ed bv mortgage deed blit not registered under S. 
109 — Slate not entitled to preferential treat¬ 
ment — Cannot recover as arrears of land reve¬ 
nue. See Companies Act (1956), S. 530. AIR 
1962 Punj 519. 


•J. 


yy urvs or salaries oi employees. 


S. 230 (1) (c) — "Wages” — Meaning of — 
Lock-out oi factory — Dispute referred to Tri¬ 
bunal — Compensation awarded for closing down 
— If wages — Priority — (Companies Act (1956). 
S. 530) — (Industrial Disputes Act (1947), S. 2 
(it) — (Payment of Wages Act (1936), S. 2 (vi)). 

Section 230 (1) (c) of the Companies Act, 1913, 
does not contain the wide definition given to the 
term 'wages' either in S. 2 (it) of the Industrial 
Disputes Act or in S. 2 (vi) of (be Payment of 
Wages Act but confines it only to wages in res¬ 
pect of services rendered to the Company and no! 
to sums payable upon the termination of services 
ot an employee. If an employer shuts down his 
place of business as a means of repraisal there 
would be a lockout. If (lie Industrial Tribunal 
finds that there was an illegal lockout, the em¬ 
ployees would he entitled to be paid their wages 
because a lockout docs not automatically termi¬ 
nate the s( i \ ices ot the workman and therefore, in 
the ease of an illegal lockout the sums payable to 
the employees may be entitled (o preferential treat¬ 
ment ni i doi S. 230 it) (e) oi the Companies Act 
But where the business lias been closed and il 
is either admitted or found that (tie closure is real 
and bona lide, any dispute arising with refer¬ 
ence thereto would fall outside the purview of 
the Industrial Disputes Act. If so, the sums pav- 
ablc alter the closure of the business as corn pen- 


810 


COMPANIES ACT (7 of 1913), S. 230, Note 3 


'alien, by the quandam employer to the employees 
•'vonld not be wages’ in respect of services 
undered willim the meaning of S. 230 of the Com- 
Oiimes Act. (AIR 1936 Mad 241 and AIR 1957 SC 

; on '* Where therefore what had been 
iwarded to the workmen by the Tribunal is in 
he nature ol an ex gratia payment dehors the 
'ontract ot service, it is not payment of remunera- 
unn m respect of services rendered to the Com¬ 
pany, and hence, the amount payable to the work¬ 
men as compensation is not entitled to preferen- 
tial payment under S. 230. (1957) 2 And lira WR 

LT 8,5 : ILR (1957) Andh Pra 631 : 
tl9»8) 28 Com Cas 40: AIR 1957 Andhra Pra 725 
<728, 729) (Prs 25, 26). 

TT 8, 23 °- * f°) — Illegal lock out — Loss ol 
right of priority. 

When an employee is compelled to leave 
service on account of his master’s inability to 
nis salary, (lie right ol prioritv is not lost 
vimo principle must apply to the case of an 
lock out. 1836-2 Dcac 40, 1840-5 LT (OS) 

Het. on. 64 Mad L\V 705: 1051-21 Com Cas 251: 

1051-2 Mad L Jour 185: AIR 1051 Mad 987 1992) 
\Vt C) (Pr 9) (DR). 1 

~ S. 230 (1) (c) “In respect of services ren¬ 

dered to the Company — Change of manage- 


the 

pay 

The 

ille- 

203, 


ment. 

In the case of a company, anv change in the 
management, would not put an end to the com¬ 
pany as such. Where the debenture trustees, though 
1 hey entered upon the mortgaged premises in 
•exercise of their rights under the deed, carried on 
'he business of the company only in pursuance of 
■til agreement between them and the company to 
-work the Mills “at the risk and on account of the 
ompany, it cannot he said that there was change 
,n pelsonaiity and the workers and still the workers 
°1 ^ ie company. Even it the debenture trustees 
*; n behalf of the debenture-holders, had exer¬ 
cised their right to carry on the business of the 
company, the company would not cease to exist 
as a legal entity and the business would continue 
to be the business of the company, though it may 
be carried on by the debenture-holders as mortga¬ 
gees. There is only a change of management to¬ 
gether with a right to appropriate the profits from 
the business, hut there is no change of personality* 
1905-1 Ch L) 357; 1895-2 QI3D 253, Disting. 64 Mad 
CYV 705 : 1051-21 Com Cas 251: 1951-2 Mad LJ 
185: AIR 195! Mad 987 ^989, 990) (Pt D) (Prs 5. 
6) (DB), 

-S. 230 (1) (b) — ' Wages’ — Payment of 

bonus — Contract Act (1872), S. 25 (2) — Tra- 
vancore Companies Act, S. 285. 

The word ‘bonus' does not come under the 
category of 'wages’. To recognise the employees 
of a company in respect of bonus as preferential 
creditors within the meaning of S. 230 is cer¬ 
tainly not warranted. The payment of bonus 
will not come under S. 25 (2) of 
■tract Act also as the employees have 
services in return for wages payable to 

not voluntarily. (1951)-1 Ker LT 598. __ .. 

Cas 90: ILR (1951) Trav-Co 635 : AIR 1952 Tra\ 
Coeh 99 (100) (Pr 2) (DB). 


the Con- 
rendered 
them and 
22 Com 


4. Arrears of rent. 

©—8. 230 (3) — Allahabad High Court — - Com¬ 
pany Rules, R. 97 —Premises occupied bv bank 
is tenant — Premises remaining with liquidators 
-not tor purpose of winding up — Landlord not 
entitled to priority in respect of rent under R. 97 
— (Companies Act, (1956), S. 530). Official Liqui¬ 
dators. U. P. In ion Bank Ltd. v. Rameshwar Nath 


;$rsh W, f £S Vsci JCTAB 

mi (Ki fp. 50 ,?,. 189 ' A,R ,m sc 332 133,1 

• -S. 230 (3) — Properly in occupation of bank 
as tenant — Properly not remaining with liaui- 
dators lor purpose of iiciuidalion — Prioritv of 
rent accruing due since date of winding up. See 
Ibid. S. 193. (1960) 1 MLJ (SC) 93: (I960) 1 

An WR (SC) 03 : 1060 SCJ 334 : AIR 1960 SC 338. 

— Ss. 230 (3), 228— Rent falling due after date 
of winding up - (High Court Rules and Orders 

r\ lo' Y) 1 ‘ U ^ ou rt Rules (Company Rules), 

r 1 - • f 8 - Proviso) — (Companies Act, (1956). 

Ss. a-8, o30). See Ibid, S. 228. AIR 1956 All 586, 

j T 8- 230 ~ Priority of claim for rent by land- 
) < !o-^ Ka j n l! n,0lvent ^Pany — (Companies Act, 

( Oi tiOj# 

A landlord is not entitled to priority in respect 
°t a claim tor arrears of rent against the insolvent 
company merely because the premises were sealed 
by the order of Court and thus came to be in 
custodia The reason is that the reduction 

into its custody by the law, of any property 
does not affect the rights inter se of the compet¬ 
ing claimants. The law holds the property im¬ 
partially lor the benefit of all who are entitled to 
it and landlords acquire no priority. (1956) 2 
Mac! LJ 463: (19.57) 27 Com Cas 94: AIR 1957 
Mad 102 (163) (Pt B) (P r 6). 

~ S. 230 — Building leased out by creditor to 
Company where liquidator functions — Liquidator 
must pay rent of building to landlord — Creditor 
till possession is surrendered and cannot refuse to 
pay rent alter date of winding up order. 1951-2 
Mad LJ 535 : 1952-22 Com Cas 1 : AIR 1952 Mad 
130 (144) (Pt F) (Pr 31) (DB). 

5. Preference over debenture debts. 

-S. 230 (1) — Winding up of Company — Pro¬ 
perty sold free of charge — Bight of debenture- 
holder (o payment out of sale proceeds — De¬ 
benture holder not in possession of debenture 
scrips — Effect — Floating charge — Priority of 
debts mentioned in S. 230 (1) — T. P. Act (1882), 

S. 73 — Companies Act (1956), S. 530 (1). 

Upon the compulsory winding up of a limit¬ 
ed company, a debenture-holder claimed the de¬ 
benture amount from the sale proceeds of proper¬ 
ties over which a charge had been created. Od 
behall of the Company it was argued that the 
properties were sold free of charge, that the de¬ 
benture-holder was not in possession of the de¬ 
benture scrips and therefore, not a second cre¬ 
ditor and that the debts mentioned in S. 230 (1) 
had a right of preferential payment as against the 
claims of debenture-holders. 

Held, that under the doctrine of substituted se¬ 
curity, if the subject of a mortgage or charge is 
changed or transformed the mortgage or charge 
attaches to the new form, which it had assumed. 
Section 73, Transfer of Property Act, enacts this 
doctrine. It has been applied to the case of a 
charge. This doctrine was also applied to a charge 
in winding up proceedings. On this principle an 
in view of the fact that the charged properties 
were directed to he sold free from encumbrance 
on the understanding that the debenture-holder 
shall be paid first out of the sale proceeds, tne 
floating charge under the debentures held by mm 
would attach to the sale proceeds of the 
properties. The debenture-holder was entere 
the Company’s register ot debenture-holders 
had paid consideration for the debentures, 
would continue to be the holder of the c 
and nis status as a secured creditor of tne i 
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pany would similarly continue. This status did 
not depend on his continued possession of the 
scrips. The production of the scrips is relevant 
to the question of payment or satisfaction of the 
debentures, but not to his status. 

The debenture-holder was prepared to execute 
an indemnity bond against the claims of other 
persons who might produce the debenture scrips, 
and therefore, he was entitled to payment. 

The debts mentioned in S. 230 (1) have a right 
of preferential payment as against the claims of 
the holders of debentures under any floating 
charge created by the Company; and those debts 
Can be paid out of the property which is subject 
to the floating charge. The payment of these 
debts cannot be resisted by the holders ot de¬ 
bentures creating a floating charge. There can he 
floating charge over immovable properly of a 
Company. (1964 ) 34 Com Cas 287: (19(14) 1 Com 
U 225: AIR 1964 All 558 (569, 561, 562) (Pis 9, 
12, 19, 21, 28, 29) (DB). 

Ss. 230 and 229 — Debenture-holders—Rights 
of — Creation of specific charge and floating 
charge on same properties — Floating charge will 
have no priority. See Ibid. S. 229. (1965) 2 Andh 

VYK 393 : (1965) 2 Com LJ 222: AIR 1966 Andh 
Pra 233. 

S. 230 — Preferential payment — Conditions. 

In order that a person may be entitled to pre¬ 
ferential payment, his claim must come within 
the ambit ot one or other of the clauses in sub¬ 
section (l) of S. 230. there is no other provi¬ 
sion in the Companies Act entitling the employees 
io be paid the money equivalent of the accumu¬ 
lated leave as a preferential payment. (1958) 28 
Com Cas 102: 1957 An LT 719. 

230 — Floating (barge — Immovable pro- 

pa tv acquired alter registration of debentures— 
Charge not effective unless registered both under 
Companies Act and Registration Act. See Ibid. 
Ss * W9, 116 and 230. AIR 1957 Mad 169 (DR). 

~' 2 **6 (2) (4) — Applicability — Receiver 

taking possession of assets on behalf of debenture 

7 0,1 floa,in K rliargc — (T. 1>. Act 

Section 230 (2) (b), Companies Act only ope 
rates d at the moment of the winding up there is 
shli floating a charge created by the company and 
it only gives the preferential creditors priority 
ovei the claims ot the debenture-holders in any 
property which at that moment of time is com¬ 
prised m or subject to that charge. Where how 
ever, the debenture-holders appoint a receiver and 
'-ui /j receiver takes possession of the assets of the 
mortgagor company comprised in the floating 
f-huige, that charge becomes crystallised and fixed 
on those assets and there is no question of ;my 
flouting charge to which the provisions (if S. 230 

‘l 1 ** 1 d;,U ‘- 19,1 Ch. 129, Rcl*. on. 

(Fr‘l9) (DR) ! 1955 Ma<l 3:ft ( :m > HMD) 

SECTION 231. 

---S. 231 — Official liquidator has no power to 
declare a particular transaction as fraudulent pre 
creme - It is the function of the Court Sec 

'&i£ViJlF ' C ° ,n U 

231 — Frauilulent preference — What Is — 
t reference of one creditor over another on account 
of pressure - Dominant motive _ Onus o! 

U is the dominant motive that impels a «le- 
Uor |„ make a transfer of some property of his 
' n iivour o| one of creditors that de. ,1,-s he 
issue whetlier the transfer amounts to fraudulent 
preference or not. The onus is upon the ,,' rs,,,! 

h impu # nctl a transaction as being a Iniudulenl 
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preference to make it out and not for the alienee 
to disprove that it is a fraudulent preference. 

Where in a suit brought by a creditor of com¬ 
pany on the basis of a promissory note executed 
by the Managing Director of a company and as 
a result of pressure of attachment before judg¬ 
ment ol the buses belonging to the Company, the 
latter sold to the creditor plaintiff three of its 
buses for the suit claim and in addition a cash 
payment ol a certain amount, the transfer cannot 
he attacked by the ollical liquidator as a fraudu¬ 
lent preference falling within S. 231, Companies 
Act. (1913), when it is not alleged or proved that 
the whole of the suit claim was not due to the 
company. (1966) 1 Andh \Y R 374: (1965) 1 Cora 
LJ 243: AIR 1960 Andhra Pra 157 (158, 1591 

(PtA) (Pis 7, 8, 16) (DB). 

--S. 231 — Applicability. 

Relore any transfer or payment can be held to 
he void under S. 231, it must first be found if it 
bad been done by an individual and it would then 
he deemed in his insolvency a fraudulent prefe¬ 
rence. (Really, it is payments which fail within 
the inischiel ot S. 51 of the Insolvency Act, that 
are being referred to as ‘fraudulent preferences’ 
in S. 2.it ot the Companies Act. Where the trans¬ 
fers were not within three months preceding the 
date ol winding up application, there is no scope 
for the operation of provision of S. 231. 58 Cal 

VVN 545 : AIR 1955 Cal 338 (340) (Pt A) (Pr 6) 

tDB). \ 

231 — fraudulent preference — Adjustment 
by making entries in account hooks — Effect of. 
Sec Companies Act (1956), S. 531. (1957) 27 Com 
Cas 404 (Mad). 

~‘^ s * 231, (2) -- Dispositions of property— 

(Companies Act (1950), S. 531). See Ibid, S. 227 
(2). AIR 1959 Punj 472. 


7- 231 — Fraudulent preference — Sales held 

in pursuance of Scheme before presentation of 
winding up petition but conveyances executed after 
petition—Validity of transfers. See Ibid, S. 227 (2). 
(1957) 27 Com Cas 581 (Punj). 

— S. 2.11 — Winding up — Creditor of company 
bidding highest entitled to set off his claims 
against sale price. See Ibid, S. 109. (1957) 27 Comp 
Cas 581 (Punj). 

—S. 231 — Application for annulment — Limi¬ 
tation — Person moving Court first approaching 
official liquidator — Effect. See Ibid, S. 183 
(1957) 27 Comp Cas 581 (Punj). 

SECTION 232. 

® “32, 171, 229 —Winding up of company 

— Rights of secured creditor — He ran realise his 
security for sale of mortgaged property by private 
tiraly Lea\e ot Court is necessary only when 
intervention of Court is sought under S. 232 m 
or S. 171. See Ibid, S. 171. AIR 1955 SC 604.~ 


i# 


—S. 232 (l)(«s amended by Act 22 of 1936) 
Any sale held .... of the properties ” — In¬ 


terpretation of. 

1 lie words any sale bold without leave of the 
Court of any of the properties, " inserted in S *>a*> 
(l) by Act 22 of 1936, refer only to sales held 
through the intervention of the Court and not 
to sales effected by the secured creditor outside 
tiie winding up and without the intervention of the 
Court Hence such a sate is valid and binding on 
Ihe parties concerned. AIR 1955 Mad 33l' 
Affirmed. K. Ranganathan v. Government of 
Madras, 1055 SCA 841: 1055 SCJ 615: (1955) o r 

( - onl Cas I!44: (J055) 2 MLJ (SC) 0; AIR 1955 ST 
004 (009) (P| 15) (I*,. 21 ). ' ‘ 1 4.>«) SC 
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Ss. 232, 169, 171 — Policy under — Leave 

— Necessity — (Companies Act 
(195G), Ss. 442, 446 and 537). See Ibid, S. 169. 
AIR 1959 Madh Pra 95. 

S. 232 — Applicability — Sale by mortgagee 
under power in the deed during winding up pro¬ 
ceedings — No leave of Court — Validity of. See 
Ibid, S. 171. (1955) 2 Mad LJ 1: AIR 1955 Mad 

331 (337, 338) (Pt C) (Prs 13, 14, 17) (DB). 

—-S. 232 (before amendment by Act 22 of 1936) 
— 'Execution put in force without the leave of 
the Court against the estate or effects of the com¬ 
pany* — Meaning of. 

The phrase 'execution put in force without the 
leave of the Court against the estate or effects ot 
the company’ as used in S. 232 refers only to 
the stage when the attachment thereunder is effect¬ 
ed and not any stage subsequent thereto. If the 
attachment had already been completed in the 
course ot the execution proceeding and the wind- 
ing up commenced thereafter as contemplated 
under S. 232 then the sale arising out of that 
execution has to be held as one not hit by that 
section as it originally stood and as such not 
void. 1959 BLJR 475 : ILR 38 Faina 1080. 

S. 232 (before amendment by Act 22 of 1936) 
‘Void ’ — Meaning. 

The word void as used in the context of S. 232 
is unequivocal and means nullity and nothing less 
than that. 1959 BLJR 475 : ILR 38 Patna 1080. 


SECTION 234. 

-S. 234 — Applicability — Compromise. See 

Ibid, S. 281. AIR 1954 Bom 121 (DB). 

-Ss. 234 and 235 — “ Court ” — Saneliou to 

compromise misfeasance proceedings. 

What S. 234 requires is the sanction of the Court, 
and every judge of the High Court sitting on the 
Original Side constitutes the Court for the pur¬ 
pose of S. 234. As to which particular judge 
should give sanction depends upon the allocation 
of work made by the Chief Justice, but which¬ 
ever Judge gives the sanction, he is exercising his 
power as the Court contemplated by S. 234. There 
is nothing in the Companies Act which requires 
that the sanction to compromise a misfeasance 
claim must he given by the very Judge who is try¬ 
ing the misfeasance summons. 55 Rom LR 629 : 
ILR (1954) Bom 79: (1954) 23 Com Cas 25: AIB 
1954 Bom 121 (125) (Pt C) (Pr 9) (DB). 

-Ss. 234, 183 — A depositing money with Bank 

for specific purpose — Purpose fulfilled — Bank 
going into voluntary liquidation — A is not pre¬ 
ferential creditor — (Trusts Act (1882), S. 77 (a)). 
See Ibid, S. 183. AIR 1953 Punj 98. 

SECTION 235. 

SYNOPSIS 

(Companies Act (1913), S. 235.) 

1. Scope. 

2. Jurisdiction of Court. 

3. Powers of Court. 

4. Who can be ordered under this section. 

5. Acts complained of must have caused loss. 

6. Misapplication and retention. 

7. .Misfeasance or breach of trust. 

8. Onus. 

9. Sanction to commence proceedings. 

10. Form and contents of the application. 

11. Compromise of proceedings. 

12. Res judicata. 


13. Limitation. 

14. Simultaneous proceedings under Criminal 
law and under this section. 

15. Proceedings against legal rcprescntatlres and 
heirs, 

16. Appeal. 

* 

1. Scope. 

S. 235 — Applicability — Conditions — (Con>- 


panies Act (1956), S. 543). 

In order to bring a case within S. 235 it is es¬ 
sential to establish that (1) there has been a breach 
ol trust and (2) that the breach has 
resulted in pecuniary loss lo the company. 63 Cal 

U N 407: (1959) 29 Com Cas 437 : AIR 1959 Cal 
625 (633) (Pt B) (Pr 37). 

“— s - 23 » ~ Companies Act, (1956), S. 543 — 
Nature of proceedings under — Procedure to be 
followed — Death of petitioner — O. 22, R. 3, 
Civil P. C. will apply — Art. 176, Limitation Act 
also will apply — Repeal of sub-S. (3) of S. 235 
by Amending Act of 1936 — Effect. 

The proceedings under S. 235 are judicial in 
nature and pertain lo the civil liability of delin¬ 
quent directors etc. Except where specific rule.* 
trained under Companies Act indicate a contrary 
procedure, the procedure provided under the C. P. 
Code lor the- trial of a suit would apply lo a pro¬ 
ceeding under S. 235. It is no doubt true that 
the petition docs not actually become a plaint and 
I he technical provisions pertaining to a plaint may 
not be attracted as also the period of limitation 
provided under the Limitation Act for presenting 
a plaint yet that does not mean that when the 
proceeding is started on a petition of a creditor 
or a liquidator the procedure of a suit as provided 
in the C. P. Code is not lo be followed. Thus 
where a creditor submits a petition under section 
235 and later dies, procedure prescribed under 0 
22, B. 3, C. P. Code ought lo he held applicable. 

If then the procedure under O. 22, R. 3, C. P 
Code is attracted for a pelition under S. 235 of 
the Companies Act due to S. 141, C. P. Code, 
then the provisions as lo limitation under Art. 176 
ot the Limitation Act which loo are procedural in 
nature should he taken lo he attracted. AIR 1938 
Lab 658 and (1953) 23 Coin Cas 474 (Bom) and 
AIR 1954 Bom 121 and AIR 1928 Lab 376 and 
AIR 1955 Nag 78 and AIR 1950 EP 111 (FB), and 
AIR 1949 Mad 675 and AIR 1920 Lab 51, Rel. on. 

The repeal of sub-S. (3) and amendment intro¬ 
duced in sub-S. (1) of S. 235 by the Amending 
Act of 1936 by providing a special period of limi¬ 
tation different from that for a suit, affected the 
initiation of the proceeding by means of an ap¬ 
plication under S. 235. The repeal of sub-s. (3) 
does not in terms mean that the whole ol the Limi- 
la lion Act becomes inapplicable to the entire pro¬ 
ceedings under S. 235 whether they he for the 
specific purpose mentioned in the section or yC 
anv incidental and procedural mailer. 1962 MPD' 
(Notes) 319: 1963 Jab LJ 82: AIR 1963 
Pra 120 (121, 122) (Prs 5, 12). 


Madh 


cd 


-S. 235 — Scope 
in execution of 


The director can be arrest- 
a decree for payment 


money for loss caused by him as director under 
S. 51 proviso (c) Civil P. C.. even though h[ 
allegation Dial lie lias no money is 


true. ILR 

(1950) Mad 742: (1049) 10 Com Cas 311:02 Mart 
—.. — . ' - ~ -• *■ » r • inw Wad t* ^ 


1949 Mad 
(Pt A) (Prs 4. 


LW 784: (1949) 1 Mad LJ 
GS9: AIR 1950 Mad 208 (209) 

(DB). . 

-Ss. 235. 155 — S. 235 is not restricted to winn¬ 
ing up by Court but applies lo all the three niooe> 


5) 
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of winding up specified in S. 155 (1) by virtue of 
S. 155 (2)—There is nothing in S. 235 or scheme 
of Act to indicate a contrary intention. See Ibid, 
S. 155. AIR 1950 Mad 68 (DB). 

-Ss. 235, 216 —Words 'any other matter' in 

S. 216 cannot be construed ejusdem generis with 
topics specified before them — Operation of S. 
235 cannot be limited by reference to S. 216 
See Ibid, S. 216. AIR 1950 Mad 68 (DB). 

-S. 235 — Applicability —Winding up petition 

commenced before coming into force of Companies 
Act, 1956—S. 543 of Act of 1956 docs not apply— 
Misfeasance application is governed by S. 235 of 
the Companies Act of 1913. Companies Act (1956), 
Ss. 543, 647. 

Where the winding up proceedings have already 
commenced before the coming into force of the 
Companies Act of 1956, all provisions of the 1956 
Act, except those mentioned in S. 617 of that Act, 
with reference to winding up contained in the 
new Act do not apply; hut the Company has to be 
wound up in the same manner and with the same 
incidents as it the 1956 Act had not been passed. 
Section 543 of the 1956 Act (which corresponds 
to S. 235 of the 1913 Act) is not one of the except¬ 
ed sections. A misfeasance application, for which 
provision is made in S. 235 of the 1913 Act and 
S. 543 of the 1956 Act is undoubtedly one of the 
incidents of winding up. Hence, the application 
is governed by S. 235 ol the 1913 Act and not by 
S. 543 ol the 1956 Act. The importance of this 
position consists in the fact that, whereas S. 235 
ol the 1913 Act prescribed a period ol three years, 
S. 543 ot llie 1956 Act prescribes a period of live 
years ol limitation. (1964) 34 Com Cases 34 

( M> s). 

——S. 235 — Banking Companies Act (1949), 
S. 4a-0 (2) — ‘'All other claims’’—Misfeasance 

See 

( 2 ). 


application comes under “all oilier claims 


Banking Companies Act (1949), S. 45-0 

(1964) 34 Com Cas 34 (Mys). 

-S. 235 — Scope and object — Scope of S. 185 

* s more restricted than S. 235 —- Proceeding undei 
S. 135 against director cannot he resorted to for 
enforcing payments on account ot promises or 
executory undertakings or for breach ot contract 
Actual existence ol tangible properly or money 
belonging to Company in hands ot director essen- 
tial. See Companies Act (1956), S. 468. AIR 1962 
Bunt 545. 

S. 235 — Proceedings under, pending against 
ex-managing director — Company has lien over 
share money to he received bv him on liquidulion 
— Lien docs not attach to admitted liability onlv 
*— Extends also to liabilities disputed by the dire- 
*b»r (7)2) 54 Pun LK 364: ILR (1952) Punj 520: 
AIR 1952 Punj 411 (412) (Pt B) (Pr S). 

~—S. 235 — Proceedings under — Nature of — 
S. 4>-\ of Banking Companies Act applies — 
Banking Companies Act (1949), S. 45-N — Com¬ 
panies Act (1958), S. 543. 

‘ fan he no doubt that the proceedings 

li| a*' ' N -3.» arc civil proceedings and S. 45 N ol 
'he h.-liking Companies Act will apply to tin* order 

i' ; ' '• in >!■ 0961) 31 Com Cas 77: ILR (1961) 

11 Ha| 16. 

2. Jurisdiction of Court. 

s - 235 — Application against non resident 

foreigner — Civil P. C. (1908), S. 29. 

An ..pplicalion under S. 235 against a non rcsi- 
( h nt ; oreigner is maintainable and the Court has 
diii-d. Bon to t nli rtain tin* same and consider the 
'•'Ua* on merits and an order passed in such ap 
B-a den will have the same force as a decree 


passed in a suit against non-resident 

1951-21 Coin Cas 138: AIR 1952 Mad 
(Pt B) (Pr 7). 


foreigner. 

481 (484J 


3. Powers of Court. 


S. 233 


Scope 


Power of Court to direct 


public examination of directors and officers of 
company in liquidation during pendency of mis¬ 
feasance proceedings. Sec Ibid, S. 196. AIR 1955 
Mad 30 (DB). 

-Ss. 235, 195, 196 — Investigation in misfea¬ 
sance proceedings — Power of Court to summon 
party against its will to give evidence. 

In the misfeasance proceedings of a Company, 
the winding lip Judge has power to summon a 
party against its wish to give evidence on oath 
in open Court. As a necessary incident of its 
power to adjudicate, a Court of justice, within 
the sphere ot its jurisdiction, has inherent power 
to compel the attendance of witnesses in proceed¬ 
ings bet ore it and the giving of testimony con¬ 
cerning relevant tacts within their knowledge. Our 
rules ot procedure—civil and criminal—have re¬ 
cognised these principles and made appropriate 
provisions in R. 14 of Order 16. Civil P. C., and 
section 540, Criminal P. C. The language of O. 16, 
B. 14, C ivil P. C. assumes that there is an inher¬ 
ent power in the Court to summon a parly. In 
proceedings like the winding up of a company, 
whcie proceedings arc initiated bv the Official 
Liquidator, and other officer of the Court, and the 
Director, who is an officer of the Company, who 
are the best persons to explain their conduct in 
regard to the affairs of the company stay away 
Horn the witness box, it may become necessary 
tor the Court in the exercise of its inherent power 
to summon even a parly against his will to give 
evidence on oath. 

In the instant case, the impugned Order was 
no! made in exercise of powers under S. 195, Com¬ 
panies Act. 1913, the examination under which is 

proceeding intended to obtain 
parlies were summoned to give 
in open Court and not to give 
as contemplated under S. 195. 

1 he order summoning the parlies was therefore, 
not in exercise of powers under S. 195 or S. 196 
of IIk* Companies Act, 1913. (1910) 1 KB 327, 

Disting. ; (1894) 2 QB 316 -— Ilaksbury’s Law's of 
Eng., \ ol. 10. (3rd Ld.), p. 423: “Treatise on 
Anglo-American System of Evidence” by Prof. 
W'iginore. Vol. 9 (3rd Edn.), Pp. 267, 268; Jones 
on Evidence (5th Edn.). Vol. 4, pp. 1641-42, Rel. 
on. (1963) 33 Com Cas 839: AIR 1964 Mys 75 (80} 


strict I v a private 
information, 'flic 
cv idencc on oath 
any information 


R 


B) (Pi 7) (DB). 

-S. 235 - Misfeasance proceedings 


against 

Director and Officers ol Company—Company Judge 
inv iting < ounscl appearing before him to place 
whatever, circumstances they would like him to 
consider before making up his mind finally so as 
to cal! some ot the Directors and the officers of the 
Company lor giving evidence in open Court—Order 
made alter hearing counsel of parties—Reasons for 
order indicated brictlv and stating that further 
reasons will he given in final order as it would 
otherwise embarrass one or the other of the parlies 
— Held, that reasons given could not be consider¬ 
ed to he inadequate and the order could not be 
mlcilercd with as being arbitrary or without 
reasons. (1963) 33 Com Cas 839: AIR 1964 .Mys 
75 (80) (Pi C) (Pi 8) (DB). 

-S. 235 —Four witnesses for liquidator appli- 

( ‘‘lit and i 1 j 111 on hehall ol some directors respon¬ 
dents examined — Court ordering that remaining 
dilectors who liad not then given evidence as well 
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as auditor should appear and give evidence —Court 
Cases”34 ^Mys) *° PHSS SUCh order ‘ {19(54) 34 Com 
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Pv r ?* Mis *? n5 ! ancc Proceedings and ordina¬ 
ry Civil trial — Distinction. 

It cannot be said that misfeasance proceedings 
arc m ah respects same as. and not in any res¬ 
pect different from ordinary civil trial. In the 
hitter case, there are only two contending parlies 
bet ore Court and each party or each set may 
be expected in its own interest to place before 

ou.t such evidence as it considers necessary in 
support of its case. But in proceedings for mis¬ 
feasance the interests involved are not merely 
those of the parties actually present before Court 
but of many others who are not before the Court, 
the Liquidator who is very oilen an applicant in 
such cases is not conducting the trial for his 
personal benefit but is discharging a statutory 
duty. In the event of the applicant being a cre¬ 
ditor or a contributory", he is representing the 
interests of other creditors or contributories also 
The possibility of the personal interests of the 
parties actually present being in some respects or 
to some extent adverse to those of the absent 
parties, or the parties actually present not being 
in a position to place all material that may be re" 
levant, cannot always be ruled out. 

Indeed, when it becomes apparent that the par¬ 
ties present, particularly those whose conduct is 
under investigation and who may be expected to 
be in possession ot relevant details, refrain from 
placing such details before Court, it is the duly of 
the Court to compel them to give evidence so that 
the ultimate decision may, as far as it is humanly 
possible, be a fair and just decision upon the facts 
in controversy. (1964 ) 34 Com Cas 34 (Mys), 

-S. 235 — Banking Companies Act (1949), 

S. 45-H — Application under S. 235 —Prima facie 
ease of misfeasance has to be made out. 

Where in the course of the winding up proceed¬ 
ings ot a limited hanking company (he liquidator 
makes an application against the chairman of the 
bank under S. 235 of the Companies Act, 1913 
(S. 543 ot the 1956 Act), under S. 45-11 of Banking 
companies Act. 1949, it has io hie seen whether 
on the terms of the sections a prima facie case 
has been made out against the chairman. If it 
is shown that ho is liable or accountable for anv 
money or property of the Bank or has been guilty 
of misfeasance or breach of trust in relation to 
Us assets, the Court may pass an appropriate 
order directing repayment or restoration of tin 1 
money, or property. ILR (1961) 11 Bn| 1022: 

1962 Raj LW 103: AIR 1962 Raj 118 (120, 121) 

(Pt A) (Pr 6) (DB). 


! iS ,K: Am A " K 

pauies Aol (1956), S. 54.3. 

Under S. 235 a person could be held liable only, 
lor bis acts and omissions as a director and not for 
wha he bad received as a dividend on his shares 
in his capacity as a shareholder. The dividend 
may have been wrongly distributed out of capl- 
tal but a shareholder could not be made to refund 
the d.vdend so received by an application under 

b" (K)' ,DB| 8 ’ A “ ! 1962 m 

— -S. 235 — Applicability — Repayment by liqui¬ 
dator of loan advanced by directors — No refund 
can be ordered — Companies Act (1966), S. 543)* 

F°! S. 235 to apply, two conditions must be 
satisfied. The first is that the person against 
whom an order is made must belong to one of the 
(ategoiies specified and the second condi¬ 
tion is that he must have either misapplied or 
retained any lund or become liable or account¬ 
able for any money or property of the company 
or been guilty of any misfeasance or breach of 
trust in relation to the company. Hence, where 
the liquid a l or has repaid the amounts advanced 
b> the directors of the company by way of loan to 
the company they cannot he asked to refund the 
same under S. 235. 1958 Nag LJ 139: (1958) 28 

Com Cas 195: AIR 1959 Bom 474 (475) (Pt B) 

(Pr 4). 

S. 235 — Fraud and misfeasance by directors 
who were the only shareholders — Whether can 
be challenged or made ground of claim by Official 
Liquidator at the instance of creditor. 

A and B were the two directors of a private 
company and were the only shareholders of the 
company. They practised fraud and misfeasance 
in respect ot the money of the company. Tin? 
Official Liquidator took out misfeasance summons 
against them. 

Held, (1) that as A mid B were guilty of mis¬ 
feasance and breach of trust and had practised on 
the company fraud there could he no question of 
the application of the principle laid down by the* 
Privy Council in (1911) A. C. 498, and therefore, 
the fraud and misfeasance of the directors could 
he challenged by Ihe liquidator. 

(2) that fraud practised on the company even- 
by directors who were themselves the sole share* 
holders could not be expurgated by recourse to any 
fanciful ratification. (1957) 27 Com Cas 43: AIR 
1956 Bom 081 (685) (Pr 9). 

- S. 235 — Liability of directors for misfeasance 

— (Companies Act (1956), S. 543). 


4. Who can be ordered under this section. 

--S. 235 — Misfeasance — Acts of director-ln* 

charge — Other directors when liable — Director- 
in-charge, new to business of company, relying on 
officers of company and assuming account main¬ 
tained by them to he correct — Not guilty of any 
fraud or dishonest conduct. 

A distinction must be made between the direct¬ 
ors who arc only directors on the tine hand and 
the director-in-charge. The former cannot be hold 
responsible for the acts and omissions of flic di¬ 
rector in-charge in the absence of any proof that 
they knew of these acts and omissions and could 
take any steps to mend matters. 

Held, that the director-in-charge could not be 
held guilty of fraud and dishonest conduct if he 
relied on the officers of the company and assum¬ 
ed the accounts maintained by them to he cor- 


Section 235 of the Companies Act gives a sum¬ 
mary remedy only against such Directors and offi¬ 
cers as have been personally guillv of some act 
of misfeasance. The Directors are not hound to 
examine the entries in the Company's books of 
account. 

Where the general Board of a hank delegate* 
under the Articles its powers of sanctioning loan* 
to a Committee of Directors and the committee 
sanctions a loan to a man of no means the Dire* 
ctors cannot be held personally liable, or guilty (1 
misfeasance. But the Directors are responsible for 
the management of the Company and canno 
divest themselves of their responsibilities by ae 
legating the whole management to an agent and 
abstaining from all enquiry. 

Where Directors wilfully shut their eyes to the 

acts of the agents or managing agents and thereby 
aiding misfeasance or misapplication and falsiuca 
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fion of balance sheet, the Directors are guilty of 
misconduct and liable to pay compensation. 

The directors arc trustees of the funds or assets 
of the company which have come into their hands, 
but they are not trustees of the loans or debts ad¬ 
vanced by the company. In order that misconduct 
may amount to misfeasance, it must be ‘wilful mis¬ 
conduct or wilful or culpable negligence \ but their 
failure to take steps tor recovery oi debt will not 
amount to misfeasance. 63 Cal \VX 407: (1950) 

29 Com Cas 437: AIR 1959 Cal 025 (633) (Pi A) 
(Prs 31 to 36). 

S. 235 — Directors shirking responsibility — 
Liability — (Companies Act (1956). S. 543). 

It appeared that the managing director did not 
bring up the question of particular advances at 
any time before the board of directors for their 
approval in accordance with the terms of Arl. 09 
of the Articles ol Association. It also appeared 
that for some reason or other, the directors did 
not exercise any control over the authority of the 
managing director in 1 he matter of making ad¬ 
vances under the power of attorney, which was 

granted to him. It was improbable that some of 
the directors did not know that advances were 
being made by the managing director from time 
to time, but it appeared that they remained ab¬ 
solutely idle and did not exercise any control over 
the acts ol the managing director. 

Held, that the directors who had knowledge 
about the advances were not justified in shirking 
all responsibilities in respect of the affairs of the 
bank and leaving everything to be done bv the 
managing director at his own sweet will. 63 Cal 
AVN 497: (1959) 29 Com Cas 437: AIR 1959 Cal 
•25 ( 634) (PI C) (Pr 42). 

■ S. 235 — Misfeasance proceedings — Some 
directors not impleaded — Maintainability of ap 

plication — (lort) — (Companies Act (1956), 

S. 543), 

The general principle 
feasor cannot apply to 

In order that persons 
there must be a 
action. Directors 


of liability of joint tort- 
mist easanee proceedings, 
may be joint torl-leasois 
common design and concerted 
oi a banking company cannot, 
therefore, be regarded as joint tort-feasors il no 
conspiracy or concerted action is alleged or proved 
against them and an application under S. 235 can¬ 
not he bcld to be not maintainable in the absence 
of the directors who have not been impleaded as 
parties to the proceeding. 63 Cal \VN 497: ( 1950 ) 

20 Corn Cas 437: AIR 1959 Cal 625 (036) (Pt E) 
(Pr 53). } 

S. 235 — Misfeasance application 


Respon- 

(1950), 


ftibllity of directors — (Companies Act 
S. 643. 

Although the liability or responsibility 
Individual Director must ultimately be traced 
the actual facts and circumstances proved 
evidence and his conduct in relation thereto, 
general principles oi liability are a matter 

law. While the general principle may briefly 
stated to be that a director should always 
honestly and that the standard of rare 
pcctcd of him is to take such care as in 
circumstances oi the ease, and having regard 
his knowledge and experience and his association 
'vith the affairs of the company, may be described 
as reasonable, the nature of the duty resting op 
him and the extent of rare expected of him must 
depend upon tlie facts and circumstances of 

each case. S. 281 of tlie Companies Act of 1913 , 
mul the corresponding S. 033 of the Companies 
Act of 1956. which empower the Court to relieve 
a director of any liability which lie may incur 
under the law, clearly state that before so reliev¬ 
ing him the Court should be satisfied not onlv 


of any 
to 
bv 
the 
ol 
be 
act 
ox* 
the 
to 
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that he has acted honestly but also that he has 
acted reasonably and that having regard to ali 
circumstances ol the case including those connect 
ed with his appointment, he ought fairly to be 
excused. \\ bile it has always been recognised 
that having regard to the nature, magnitude or 
complexity of the business and affairs of the 
Company, delegation of powers to and the dis¬ 
tribution of responsibility between the Directors 
and members of the supervisory staff is permis¬ 
sible and while it is further recognised that so- 
long as there is no room for suspicion, a director 
may rely upon the competence, honest judgment 
and advice of other directors like managing direc¬ 
tor or others specially charged with duties of a 
particular category, or oi any member of the* 
supervisoiv stall. it is not open to a director 
totally to divest himself of all his responsibilities 
or to claim total immunity from the duly to take 
care which the law imposes upon him, whatever 
may be the nature and extent of the duty 
having regard to the circumstances peculiar to tho 
Company and to his association with the affairs 
Company. (1925) 1 Ch. D. 507 Rel. on. 
(1964) 34 Com Cases 34 (Mys). 


S. 235 Management of affairs of Companv 

77nn4v Sp ° nsit,ililv oi Directors. See Ibid, S. 28!. 
(1964) 34 Com Cas 34 (Mys). 

S* 235 — Liability of Managing Director — 
He cannot be heard to say that he relied on staff 
under him. (Companies Act (1956), S. 543.) 

T,! 1 - 1 ia, >i 1 ity of the managing director under 
S. ot the Companies Act of 1913 does not res? 
and need not rest on any admissions made bv 
him or said to have been made by him, but il 
Hows from his very position as Managing Direc¬ 
tor. \\ hoever else is or is not responsible for pro- 
jh r nicinnx nI of the aflnirs ol the Companv 

and control over its stalf, there can be no doubt 

that he, as Managing Director, was primarily res* 
ponsible having been admittedly associated with 
flic da\ to dav administration ol the Company, 
—-albeit subject to supervision by the Board ot 

Directors. He cannot, be heard to sav that the 

sta.i under him possessed such integrity and 
ell i( lem \ as would entitled him to place complete* 
reliance upon them. Where he has acquired full 
knowledge ol not onlv tho defects in working 
but also dishonesty on the part of some members 
ot the staff, i! in spite ol such knowledge lie 
look no corrective action, the onlv conclu¬ 
sion is either that he was grossly negligent or that 
be was participating in or at least connived at 
the dishonest activities of the staff. Taking the 
most charitable view of the situation, he can he 
said to have no answer to the charge of negli¬ 
gence. (1964) 34 Com Cases 34 (Mys). 

" 235 Liability of directors — Director.®* 

permitting dishonest persons to continue in charge 
of cash — Companies Act (1956), S. 543. 

It is not sufficient for Director to sav merely 
that they have acted honestly. They should also 
prove that their conduct was reasonable in the 
circumstances of the case. It cannot he said to bo- 
reasonable conduct to permit dishonest persons to 
continue in charge of cash when their dishonest 
conduct is not by any means a mere isolated lapse 
1 roin ( oi ret I conduct induced by pressure of 
circumstances blit one persisted in over a long 
period and coupled with steps simultaneously 
taken by Inlsilicnliou of accounts or otherwise to 
prevent detection. After discovering actual dis¬ 
honest conduct and falsification of entries in the 
books of account to cover up dishonesty the 
Directors as prudent men of business should 
not have, with any sense of security, lef? 
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'lie mailers entirely in the hands of the 
Managing Director who had demonstrably failed 
to prevent dishonest conduct on the part of the 
stall members. LR 5 I1L 480 Rel. on. (1964) 34 
Coin Cases 34 (Mys). 

-S. 235 — Duly of directors — Directors tak¬ 
ing undue advantage of their position. 

If certain preferences or concessions are made 
in favour of the Directors including the omission 
to adopt proper procedure and scrutiny, it is a 
legitimate criticism to make that the Directors 
have taken undue advantage of their position as 
Directors which undoubtedly is a departure from 
the standard of care and rectitude expected ui 
them. If men at tlie lop are guilty of departure 
from proper conduct, they place themselves in a 
position which makes if difficult, if not impos¬ 
sible, for them to correct their subordinates. (1964) 
34 Com Cases 34 (Mys). 

-S. 235 — Responsibility of directors — Direc¬ 
tors depending upon senior directors. 

The confidence which the public reposes in 
banking institutions is to a considerable extent 
dependent on the reputation for integrity and 
sense of duly which the members of the Board of 
Directors may enjoy. Members of the public 
deposit their moneys with banks out of confi¬ 
dence in the institutions and that confidence is 
some times influenced by the fact that a person 
whom they know to be honest and conscientious 
is on the Board of Directors taking the view that 
such a person cannot be expected to associate him¬ 
self with an institution if he thinks that it is 
not running on honest and correct lines. The 
directors cannot be totally excluded on the ground 
that they depended upon the senior Directors of 
the Company who both by their experience and 
their longer and more intimate association with 
the affairs of the Company may he expected to be 
belter equipped to lake the necessary corrective 
steps. As a matter of law they, as members of the 
Board of Directors, have the ultimate responsibi¬ 
lity of providing for proper management of the 
affairs of the Company and have to bear the bur¬ 
den of exonerating themselves from the prima 
facie case made by the Liquidator on the evi¬ 
dence placed on record. (1964) 34 Com Cases 34 

(Mys). 

-S. 235 (1) — Applicability — Directors —■ 

Liability of — Suspicion of fraud without con¬ 
crete evidence cannot lorm basis of payment 
order. AIR 1955 NEC (Punj) 734. 


5. Acts complained of must have caused loss. 

_235 —Acts of misfeasance to fall under sec¬ 
tion must be those which have entailed loss to 

the company. 

Under S 235 of the Companies Act of 1913 
liability can be fixed on the respondents onlv for 
acts amounting to (i) Misapplication, (n) reten¬ 
tion (iii) becoming liable or accountable for any 
monev or property of the company, (iv) mis¬ 
feasance, or (v) breach of trust. Though the 
words ‘loss to the company’ have not been men¬ 
tioned in the section it is obvious that such loss 
is implied in all acts of misapplication, retainer, 
becoming liable for account and breach of trust. 
Cases of non-feasance arc not covered by the 
section. Only that rase of misfeasance will fall 
under S. 235 which involves loss lo_ the company. 
Before the application under S. -3;> can suet eed 
T is ncce.snrv for the liquidator to establish either 
the respondents arc accountable for some goods 
or money of the company or that they are guihv 
of misapplication, retainer or breach of tiust. If 
Uiev are guilty of misfeasance it must also be 


proved that their misfeasance has resulted in loss 
to the company which they can be compelled to 
compensate. (1963) 1 Comp LJ 108: AIR 1963 All 
55 (64) (Pt C) (Prs 31, 35). 

S. 235 — Neglect to get stores valued must 
have caused loss to company. 

Mere neglect of duty in taking necessary steps 
to have the company's stores properly valued, if 
it amounts to misfeasance, cannot be enough for 
making the directors liable in proceedings under 
S. 235. It must be shown in addition that oo 
account of that misfeasance the company actually 
suffered loss. This can be proved only if it is 
established that the stores which ought to have 
been there according to the finding of the Com¬ 
missioner were not actually there at the time 
when Ihe company went into liquidation and that 
the joint liquidators did not get charge of those 
stores. The mere fact that the figures that were 
entered in the manufacturing accounts or in the 
balance sheets were incorrect does not necessarily 
lead to the conclusion that the stores which ought 
to have been there and whose value was thus in* 
correctly shown were not actually there. In the 
absence of anv evidence as to what stores were 
actually in hand on the date when the resolution 
of voluntary winding up was passed or when the 
joint liquidators look over charge, in the absence 
also of any evidence as to how the joint liquida¬ 
tors dealt with the stores after they had taken 
over charge it is not possible to record a finding 
that Ihe stores that ought to have been there 
were not there and that the company actually suf¬ 
fered a loss on that account. (1963) 1 Comp LJ 
108: AIR 1963 AH 55 (66) (Pt E) (Pr 42). 


6. Misapplication and retention. 

-S. 235 — Retention — Proof — Accountabi¬ 
lity of directors. 

Retention is a positive act. To prove that the 
lirector had retained any property of the Com¬ 
pany the applicant liquidator ought to prove that 
he director had received and taken the property 
chich lie was bound to return, but has wrongful- 
v kept them and has not restored them to the 
ompany. 

Liability or accountability for any stores be* 
onging to the company can also be fastened on 
he directors only if it is established that they 
lave dealt with some property of the company 
a an unauthorised manner or that some proper y 
»f the company which was to be accounted o 
ms not been accounted for and the responsihi i y 
4 the accounting rested on them. 

As directors they have a fiduciary capacity and 
re bound to lake as much care of the V 

4 the company as a reasonable man^ cou 
xpeeled to lake in the circumstances oi the _* 

1603) 1 Comp I,I 108: AIR 1963 All oS (661 
Pt I)) (Prs 39, 40, 41). 

S. 235 — Distributor’s deposit — Lse o , 


rdinary business of company. 

Where the directors of a Film producing 
inv receive deposits under an agreement dc 
e Company and the distributor an( should 

rcclion bv llie distributor lhat tbe am i, e kept 
,1 be utilised lor any purpose and m-o. or 
i a separate account lo be return® agree- 

Ijuslcd to the collections in terms of U = o n „ 
cut between the parlies and there ‘ ner in 
solution of the company as to tne r w he- 
hich the amount is lo be deal In dh ^ g is 
ier it should be invested separated an nt 

>thing lo indicate that the chief ‘ nlir posc 
1 from utilising Ihe money for the puw 
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Reckless indif- 
(Companies Ac! 


4he ordinary business of the company and the 
directors utilise the deposit in the course ot and 
for the business of the company: 

Held, that it cannot he said that the directors 
have misapplied the funds or committed a breach 
of trust in respect thereof in relation to the com¬ 
pany and the directors cannot be said to be guilty 
of any of the acts within the meaning of S. 2.35. 
Case law discussed. (1951) 21 Com Cas 138: AIR 
1952 Mad 481 (490, 491) (Pi D) (Prs 28, 30). 

7. Misfeasance or breach of trust. 

T' ' 

-S. 235 — Failure of directors to call for 

monthly statement of accounts — Failure to look 
into account books — Effect - 
ference or wilful misconduct — 

(1956). 8. 543). 

Where the position was that if the directors of 
a hanking company had been more vigilant and 
•had called for monthly statements of account from 
Ihe managing director or had themselves cared to 
look into the books, they might have detected ihe 
irregularities or the wrongful acts ol the manag¬ 
ing director. 

Held, that the failure on the part of the direc¬ 
tors to observe this standard of care did not make 
Hum guilty ol reckless indilferencc or wilful mis¬ 
conduct. (9 Bom 373 and AIR 1930 Bom 572, 
Disting.) 63 Cal \VN 407: (1959) 29 Com Cas 437: 
AIR 1959 Cal 625 (635) (IM D) (Pr 46). 

-S. 235 — “Misfeasance’^ — Meaning —Director 

lending monev to a concern of which he is partner. 
See Companies Act (1956), S. 543. AIR 1956 Cal 
648. 

——8. 235 — Scope — Manager of company advis¬ 
ing directors to lend money to concern of which 
Ihcy are partners. 

A manager of a ronipanv who knowinglv ad¬ 
vises the directors to lend money to a concern ot 
which they are all partners is liable tor mis¬ 
feasance even though he himself has not been 
proved to have retained anv such monev. 
(1957) 27 Com Cas 390: AIR 1956 Cal 648 (652) 
(PI R) (Pr 14). 

7 8. 235 — 'Officer' — ‘Misfeasance’ — Mean¬ 

ing of — Secretary, Assistant Secretary and Ac¬ 
countant — If officers — Misappropriation by 
Managing Director and falsification of accounts to 
cover up defalcations — Liability for misfeasance 
— Auditor signing false balance sheets — Liabi¬ 
lity — Loans taken by Directors without autho¬ 
rity and without disclosing same in balance-sheet 
Effect of — Reckless advances and payment of 
dividend out of capital — Effect — Duty of Dire¬ 
ctors. S. 2 (11) — If exhaustive. 

I ()r th(' purposes ol S. 235 ol the Companies 
Act. 1913. the Secretary of a company, the As¬ 
sistant Secretary and the Accountant are all ‘offi- 
() 1 the company. All persons who are re¬ 
gularly employed as part ot their business or oc¬ 
cupation in conducting the affairs of the com- 
pan\ w mild he officers ol the company. The 
pin pose ot S. 23.) is to provide a summary re¬ 
medy lor the recovery of money which has been 
misupp:opriated and misapplied by anv of tin* 
persons mentioned in the section. Bearing that 
purpose m mind and the particular positions oc¬ 
cupied hv the Secretary, Assistant Secretary and 
A* ( ountunt, and their duties each of these persons 
would be an Officer \ coining within the mischief 
ol S. 235. The word “include” is generally used in 
order to enlarge the meaning of words or phrases 
occurring in the body of the statute. But the word 
include’ has also another meaning which may be- 
< nine imperative it the context of the Act is 
MUl.cient to show that it was not merely cm* 
iVol. 3) Fn. D. 52. 


ployed for the purpose of adding to natural sig¬ 
nificance of the words or expressions used. It 
may be equivalent to ‘mean and include' and it 
may afford an exhaustive explanation of the mean¬ 
ing which, lor the purposes of the Act, must be 
invariably attached to those w’ords or expressions. 
‘Misfeasance' in 8. 235 means misfeasance in the 
nature of a breach of trust, i.e.. something by 
which the company's property has been wasted, 
Ihe acts which are covered by the section are acts 
which are wrongful according to the established 
rules ol law or equity done by the persmi charged 
in his capacity as promoter, director, etc. Where 
a breach of duty has been committed which in 
fact lias resulted in a misapplication of the Com¬ 
pany's property such a transaction would be 
within the mischiel ol the section. A simple act 
of negligence would not fall within Ihe section. 
The misfeasance contemplated in 8. 235 is one 
which must result in loss. 

The ordinary directors of a company are en¬ 
titled to presume in the absence of features arous¬ 
ing their suspicion, that the affairs of the company 
are being properly conducted bv ihe Managing 
Director and by the Managing Committee, and un¬ 
less any mismanagement or other act of misfea¬ 
sance is brought to the notice *A the directors, 
they cannot be held liable in respect of the same. 
LR (1901) AC 477, Applied. No doubt it is the 
duly of a director to disclose in the balance-sheet 
Hie debts due by him to the company. But there 
is no requirement on his part to disclose debts 
which were incurred during the year but which 
were discharged within the year itself. He is 
bound to disclose only such debts as are still out¬ 
standing at the end of the year. 

Where the acts alleged are misappropriation and 
consequent falsification of accounts by the Manag¬ 
ing Director and other officers of a Bank, reck¬ 
less advances without security which resulted in 
a huge loss to the Bank, and payment of dividend 
out of capital, and it is found that large sums 
were misappropriated by the Managing Director 
and that the Secretary, Assistant Secretary and 
Accountant made false entries in the accounts to 
cover up the defalcations and some of the direct¬ 
ors connived at the defalcations and manipula¬ 
tions and were also indebted to the Company hav¬ 
ing taken loans without authority, it must be 
held that these persons are all liable to make 
compensation under section 235 of the Act. An 
Auditor is an ‘officer’ of the company within the 
meaning of sec tion 235, and if he signs a balance- 
sheet which proceeds on the false basis that pro- 
fils are available for declaration of dividend, the 
act of the Auditor would amount to misfeasance, 
because it would result in misapplication of the funds 
ot Company for payment of dividend when it really 
should not have been paid. (1964) 1 Mad LJ 405: 
(1964) 1 Com LJ 262: (1964) 34 Com Cas 640. 

-S. 235 — Misfeasance — What constitutes — 

Directors of Rank taking advances in breach of 
resolutions passed by Hoard of Directors — Ba¬ 
lance-sheets not specifying borrowings by Direct¬ 
ors — Liability of Directors to make good loss — 
Misfeasance application — Limitation — Starting 
point — ‘Date of the first appointment of the 
liquidator in the winding up ’ — Interpretation. 

Where in spite of resolutions passed bv the 
Board ol Directors of a Bank that advances should 
he made only to solvent persons and on adequ¬ 
ate security with proper safeguards and also with 
the sanction of the Board of Directors in cases 
where the amount of the loans exceeded a parti¬ 
cular sum, advances were made in contravention 
of the resolutions and the Directors themselves 
look advance, in excess ol the sanctioned amounts 



818 


V 


COMPANIES ACT (7 of 1913), S. 235, Note 7 


and on that account they were not prepared to 
exercise any supervision over the acts of the 
Managing Director and Secretary, who shared the 
bulk of the advances and the Bank crashed, it 
must be held that the Directors are guilty of mis¬ 
feasance under S. 235 of the Companies Act, 1913. 

When further the balance-sheets did not spe¬ 
cify the debts due from each director and each 
of them wilfully abstained from making any in¬ 
quiry about the indebtedness and the violation of 
the resolutions, there can be no doubt that the 
Directors are clearly guilty of misfeasance and 
gross negligence. 

The period of limitation for an application 
against the Directors for misfeasance is three 
years from the date of the appointment of the 
liquidator after the company is ordered to be 
wound up and not three years from the dale nf 
appointment of the provisional liquidator. The 
natural meaning of the words ‘the date of the firsl 
appointment of the liquidator in the winding up, 
is only the date of the appointment of the official 
liquidator under S. 175 (1) of the Act. To inter¬ 
pret the section as meaning that limitation should 
start even from the first appointment of I he pro¬ 
visional liquidator would really defeat the pur¬ 
pose of the section. (1963) 2 Mad LJ 48 : (1963) 

2 Comp LJ 8 : 76 Mad LW 435 : (1963) 33 Com 
Cas 735: AIR 1963 Mad 464 (465, 466) (Pt A) 
(Prs 4, 6) (DB). 

-S. 235 — Misfeasance — Directors — Posi¬ 
tion and duties of — Liability to make good loss 
caused by breach of duly and misapplication of 
fuuds — Proof of criminal conduct — If neces¬ 
sary. 

There is no warrant for the assumption that in 
order to give rise to a liability under S. 235 of 
the Companies Act, 1913. the conduct of the erring 
director must have been a criminal one. The 
directors of a company occupy a fiduciary posi¬ 
tion. If they are guilty of breach of trust or 
misfeasance, S. 235 provides relief by a summary 
procedure to assess their liability. Misfeasance is 
a breach of duty on the part of a Director to the 
company, the consequence of which is misapplica¬ 
tion of its assets causing loss to the company. 

Where it was found that the funds of a Bank 
(a limited company) had been largely diverted to 
accommodate some of the directors, their relatives 
and friends, to concerns and individuals in which 
the directors were interested and that loo without 
limits and on attractive terms and that there had 
been glaring instances of advances to weak and 
imaginary parties, the proceeds being utilised by 
the Managing Director, who had also several loan 
accounts with the Bank which were manipulated 
in such a way, that what seemed to be a repay 
ment under one head actually appeared as a 
fresh borrowing under another head of account. 
Held, that the Directors must be held liable to 
make good the loss caused to the Bank. (1963)2 
Comp LJ 30 : (1963) 33 Com Cas 955 : (1963) 2 
Mad LJ 109 : 1963 Mad WN 364. 

-S. 235 (1) — Distributor’s deposit — Use of, 

in ordinary business of Company. 

Where the directors of a Film producing com¬ 
pany receive deposits under an agreement between 
the Company and the distributor and there is no 
direction by the distributor that the amount 
should not be utilised lor any purpose and must 
be kept in a separate account to be returned to 
him or adjusted to the collections in terms of the 
agreement between the parties and there is aiso 
no resolution of the company as to the manner in 
which the amount is to be dealt with or whether 


it should be invested separately and there is noth* 
ing to indicate that the directors are prevented 
from utilising the money for the purpose of the 
ordinary business of the company and the dire¬ 
ctors utilise the deposit in the course of and for 
the business of the company. 

Held, that it cannot be said that the dire¬ 
ctors have misapplied the funds or committed a 
breach ol trust in respect thereof in relation to 
the company and the directors cannot be said to 
be guilty ot any of the acts within the meaning of 
S. 235. Case law discussed. (1951) 21 Com Cas 
138: AIR 1952 Mad 481 (490, 491) (Pt D) 

(Prs 28, 30). 

S. 235 — Director — Misfeasance — Failure 
of duty towards property in his control as director 
amounts to misfeasance. 

A failure on the part of a person to do his duty 
with regard to the property of a company over 
which he had control by virtue of his being a> 
director amounts to misfeasance within the mean¬ 
ing of S. 235: (1887) 12 AC 652, Ref. (1949) 19 
Com Cas 311: 62 Madh LW 784 : (1949) 2 Mad’ 
LJ 604 : 1949 Mad WN 689 : ILR (1950) Mad 742: 
AIR 1950 Mad 208 (209) (Pt B) (Pr 2) (DB). 

- S. 235 — Misfeasance proceedings — Liabi¬ 
lity of person proceeded against for criminal pro¬ 
secution — Duty of Court. 

Misfeasance proceedings in the course of wind¬ 
ing up of a company are independent of whether 
or not the person proceeded against may be cri¬ 
minally responsible for any offence disclosed by 
the facts of the case and for assessing the civil 
liability of a person under S. 235 of the Com¬ 
panies Act 1913, it is unnecessary for the Court 
to consider or express any opinion on the ques¬ 
tion whether he may also be criminally liable. 
And what is more, a Company Court, while exa¬ 
mining the case of an alleged misfeasance is not 
to be deterred by the possibility of the person 
whose conduct it is investigating rendering him¬ 
self liable lor criminal prosecution also. (1964) 

34 Com Cas 34 (Mys). 

-S. 235 — Unauthorised loans — Subsequent’ 

documents obtained for such loans — Effect. 

At one stage amounts were drawn from the 
hank accounts of the Company or cash was shown 
to have been credited to the Company's bank ac¬ 
count without actually doing so and the cash so 
obtained was utilised for making unauthorised 
loans, and it was only after the matter came to 
light under the scrutiny of the Reserve Bank Ins* 
peclors that attempts were made to regularise the 
loans by obtaining loan documents from the part¬ 
ies some of them being employees of the Com¬ 
pany and some its customers : 

Held, that in their inception, these transactions 
or dealings in cash legitimately belonging to the 
Company were unauthorised and constituted a 
species of misfeasance. Although the action sub¬ 
sequently taken to obtain loan documents 
might go in mitigation of wrongful act or acts, to 
say that the taking of such loan documents or 
even the filing of suits saved the Company against 
all losses consequent upon wrongful acts was not 
correct; nor could il be accepted as a total dis¬ 
charge of all responsibility of those that could 
be found liable therefor in law. (1964) 34 Com 
Cas 34 (Mys). 

- S. 235 (1) — Misfeasance — Directors — Lia¬ 
bility — Failure to submit Income-tax returns-p 
It is not misfeasance. AIR 1955 NUC (Punj) * 

- S. 235 (1) — Misfeasance — Directors — Lia¬ 
bility — Allowing some debts to be time-barrec 
— Is not misfeasance. AIR 1955 NUC (Punj) 
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8. Onus. 

- S. 235 — Application under — Appraisement 

of evidence — Nature of proof required — Burden 
of proof—Banking Companies Act (1949), S. 45-H 
— Evidence Act (1872), S. 106. 

In a liquidation proceeding the difficulty of esta¬ 
blishing a claim against the Director or an 
officer of the Bank under S. 235 of the Companies 
Act, 1913, is not inconsiderable. This is so, be¬ 
cause the material facts in all such cases are 
within the special knowledge of the persons against 
whom the application is made and the Official 
Liquidator appointed in the case may have no 
personal knowledge of the details relating to the 
alleged transactions. He is bound to rely on the 
records of the Bank, such as are available to him. 
This appears to be the meaning underlying S. 
45-11 of the Banking Companies Act. Under the 
law all that has to be shown by the applicant or 
should appear to the Court from the evidence is 
that there is a priina faice case made out against 
the officer complained against. To make out a 
prima facie case the burden lies upon the appli¬ 
cant; but if the records do show a prima facie 
case I he task of rebutting that evidence or of ex¬ 
onerating himself from liability would lie upon 
the person against whom the application has 
been made. The initial burden on the applicant 
having regard to the very nature of the case, lias 
to be lightly placed, so as to compel the officer 
concerned to disclose his cards, failing which the 
claim should be allowed against him. ILK (1961) 
11 Hal 1022: 1962 Raj LAV 103: AIR 1962 Raj 118 
(121) (Ft B) (Fr 8) (I)B). 

9. Sanction to commence proceedings. 

-S. 235 — Leave of Court — Necessity — Leave 

of Court is not necessary. 

Section 235, Companies Act. 1913, under which 
the liquidator makes an application does not re¬ 
quire sanction or leave of the Court to make such 
application. Want of leave of the Court is there¬ 
fore. not a legal objection to the application under 

S. 235. (1957) 27 Com Cas 390: AIR 1956 Cal 648 

(654) (FI E) (Fr 21). 

10. Form and contents of the application. 

-S. 235 — Allegations must be specific — Res¬ 
pondent is not liable for anything that is discover¬ 
ed in course of enquiry. 

It is true that S. 235 does not contemplate the 
tiling ol a plaint. The procedure to he follower! 
mav not he that laid down in the C. P Code but 
the enquiry is a judicial one. If there are rules 
framed under the Companies Act, thev will have 
to he followed. In the absence of such rules the 
principles ot natural justice will have to he follow¬ 
ed Allegations of misfeasance, mis-application, 
retainer and breach ot trust are serious allegations, 
it is, therefore, not possible to accept the con- 
Tcntion that the only thing, which the applicant 
un.lcr the section has to do so is to make some 
sort of allegation good enough to start an enquiry 
and thin seek to make the respondent liable lor 
anything that is discovered in the course of that 
enquiry. Specific allegations must he made hefor- 
ihe Court can start investigation into the conduc* 
ot the respondent. Enough particulars must be 
furnished so that Ihe respondent may meet Ihe 
charges levelled against him. If something is dis¬ 
covered during the course of the investigation it 
nj a >' 111 appropriate ease he open to the Court to 
allow an amendment of the application and then 
0 ^ lVL ‘ respondent an opportunity of nmei- 


ing the additional allegations. It will he grossly 
unlair to him if he is ultimately made liable for 
something discovered during investigation which 
he had never been called upon to meet. That the 
proceedings under the section do not amount to 
a suit or that a plaint is not required to be filed 
cannot justify dispensing with the requirement of 
making definite allegations about the acts com¬ 
plained ol in respect ot which the respondent has 
to explain his conduct. ILR 17 All 238, Expl. 
and Distinguished; ILR 19 Bom 88 and (1892) 3 
Ch. D 577. Rel. on. (1963) 1 Com LJ 108: AIR 
1963 All 55 (63) (Pt B) (Fr 27). 

S. 235 Application under — When deemed 
to be made — Company Rules, R. 209. 

Under R. 209 of the Rules framed by the Cal¬ 
cutta High Court under the old Companies Act, 
applications under S. 235 are made on summons to 
he served with a copy of any affidavit intended 
to he used in support. According to the language 
of R. 209 as soon as the summons is taken out 
limitation stops running. Hence, the application 
under S. 23.) must he deemed to have been made 
when the Master’s summons was taken out by the 
Liquidator. (’61) 65 Cal WN 820. 

S. 235 — Application for removal of 

liquidator — Effect. 

The application for Ihe removal of the liquida¬ 
tor does not make the application under S. 235, 
had. A pending application for the removal of the 
liquidator is, therefore, not an obstacle to the 
summons by the liquidator under S. 235. (1957) 

27 Com Cas 390 : AIR 1956 Cal 648 (653, 654) 
(Ft I)) (Fi 20). 

S. 235 — Banking Company under winding up 

— Proceedings in misfeasance against directors 

— Initiation. 

Under S. 51.3 Companies Art 1956 read with 
S. 45 II of the Banking Companies Act proceed¬ 
ings for misfeasance against directors has to he 
initiated by an application. A report by a liquida¬ 
tor mentioning sums due from directors and prov¬ 
ing for proceedings under S. 235, Companies Act, 
1913 does not become an application by mere men¬ 
tion ol that section. ILR (1961) 2 Ker 726: 1962 
Ker LT 166: (1962) 32 Com Cas 953: AIR 1962 
Ker 333 ( 334, 335) (Ft A) (Frs 2, 5). 

11. Compromise of proceedings. 

-S. 235 — Sand ion to compromise misfeasance 

proceedings. See Ibid, S. 234. AIR 1954 Bom 


121 (l)U). 


S. 235 


Procedure. 


Since there is nothing in S. 235 which renders 
O. 23, R. 3 Civil P. C. inapplicable to misfeasance 
proceedings a compromise which is a fair and 
proper one should be given effect to by the 
Court. 55 Bo in LR 629: (1954) 24 Com Cas 25: 
ILR (1954) Bom 79: AIR 1954 Rom 121 (I'M 
125) (Pt B) (Frs 6. 8) (DB). 

12. Res judicata. 


S. 235 — Dismissal of application — Effect 


Companies Act (1956), S. 543. 

The dismissal of the application under S. 235 as 
against the respondents who are not Directors 
cannot and does not affect the rights or remedies 
ol the Liquidator which mav he available to him 
otherwise than by wav of misfeasance application 
in winding up. (1964) 34 Com Cas 34 (Mys). 



820 


COMPANIES ACT (7 of 1913), S. 235, Note 13 


13. Limitation. 

-S. 235 — Limitation — Computation —Appli¬ 
cation within three years of appointment of liqui¬ 
dators — Misapplication of money more than three 
years earlier can be charged — Companies Act 
(1950), S. 543. 

The limitation for an application under S. 235 
of 1913 Act is three years but the period can be 
counted on an alternative basis. Either the ap¬ 
plication must be filed within three years of the 
dale of the alleged misfeasance, misappropria¬ 
tion, retainer or misapplication or within three 
years from the date of the first appointment of 
the liquidators. Where the liquidators filed the 
application within three years of their appoint¬ 
ment, it was open to the liquidators to charge the 
ex-directors with responsibility for items misap¬ 
plied, misappropriated or retained even more than 
three years earlier. The words ‘whichever is long¬ 
er’ used in S. 235 only mean 'whichever period 
expires later'. AIR 1962 All 486, Foil. (1963) 1 
Com LJ 168: AIR 1963 All 55 (58, 59) (Pt A) 
(Pr 7). 

- S. 235 — Retrospective operation — Applica¬ 
tion under, already barred by time on the dale 
it was filed — Limitation, if can be extended with 
the help of S. 45-0, Banking Companies Act. See 
Banking Companies Act (1949), S. 45-0. AIR 
1962 All 486 (DB). 

-S. 235 (1)— Limitation — Commencement. 

The period of three years mentioned in S. 235 

(1) of the Companies Act (1913), commences from 
the date when the Official Liquidator is first ap¬ 
pointed, after the winding up order has been 
made. ILR (1961) 2 All 570 : (1962) 32 Com Cas 
947 : 1961 All LJ 703 : 1961 All WR (HC) 569 : 
AIR 1962 All 88 (90) (Pt B) (Pr 14) (DB). 

-S. 235 (1) — Scope — Mandatory character. 

Per Bose, J. — When the Legislature inserted 
the special period of limitation in sub-s. (1) of 
S. 235 by the amendment made in 1936, it intend¬ 
ed to make this condition of making the applica¬ 
tion within three years a condition precedent to 
the maintainability of the application under S. 235. 
A statute is to be so construed as to give effect to 
all the words used in the enactment. The provi¬ 
sion as to the three years’ limitation cannot there¬ 
fore, be regarded as superfluous. The discretion 
which is conferred on the Court under S. 235 is 
limited to the granting of the reliefs contemplated 
in the section. The Court may grant these speci¬ 
fied reliefs in the application or may not and 
can relegate the parties to a suit or action. But 
it cannot go to the length of ignoring the provi¬ 
sion as to limitation in exercising this discretion 
under the said section. An application which does 
not fulfil all the requirements of the section is 
not an application under the section and no re¬ 
lief can be given on such an application nor can 
it be entertained by the Court. (’61) 65 Cal WN 820. 

-S. 235 — Delay in making application. 

Even if an application under S. 235, Companies 
Act, 1913 is made on the last date of limitation, 
the liquidator has the whole period granted by 
S. 235 within which to move. This delay in bring¬ 
ing this application is, legally and technically, no 
defence to the application. (1957) 27 Com Cas 
390 : AIR 1956 Cal 648 (653) (Pt C) (Pr 19). 

-S. 235 — Limitation Act (1908), Ss. 18 and 29 

(2) — Application by liquidator under S. 235, 
Companies Act (1913). against delinquent directors 
for compensation — Period of three years provid¬ 
ed in section is period of limitation — S. 18 of 


Limitation Act (1908), applies to such application 
by virtue of section 29 (2) thereof — Limitation 
Act (1963), Ss. 17 (1), 29 (2). 

The liquidator of a company made an applica¬ 
tion under S. 235 of the Companies Act (1913), 
for an order requiring the delinquent directors to 
contribute certain sum to the assets of the com¬ 
pany by way of compensation. The application 
was made beyond 3 years of the first appointment 
ot the liquidator but the liquidator alleged in the 
application that he was kept lrom the knowledge 
of his right to make the application by means of 
fraud committed by the directors and that since 
the application was made wjthin three years from 
the dale the fraud first become known to him, the 
application was in time in view of S. 18 of the 
Limitation Act (1908). The preliminary issue tri¬ 
ed was whether by reason of S. 29 (2) of the 
Limitation Act, S. 18 of the Limitation Act applies 
to an application under S. 235 of the Companies 
Act (1913). 

Held, that S. 18 of the Limitation Act applied. 
The Companies Act (1913), is a special law with¬ 
in the meaning of S. 29 (2) of the Limitation Act 
and has prescribed a different period of limita¬ 
tion ot 3 years lor an application under S. 235. 
The period of limitation prescribed by the Special 
law may be different under two different circums¬ 
tances; it may be different if it modifies or alters 
a period of limitation fixed by the First Scheduie 
to the Limitation Act or it may be different in the 
sense that the First Schedule may omit to lay¬ 
down any period of limitation. Therefore, even 
though no period of limitation was provided for 
an application under S. 235 by the First Scheduie 
to the Limitation Act, the Indian Companies Act. 
1913, in so far as S. 235 prescribed a period of 
three years within which such an application must 
be made to the Court was a special law prescrib¬ 
ing for such an application a period of limitation 
different from that prescribed therefor, by the 
First Schedule to the Limitation Act, and the con¬ 
dition requisite for applicability of S. 29 (2) is 
consequently satisfied. S. 18 must accordingly 
be held to be applicable to such an application 
by reason of Cl. (a) of S. 29 (2). (1951) 54 Bom 
LR 661 and AIR 1964 SC 1099, Foil. 


The contention that the period of three years 
provided in S. 235 of the Companies Act (1913), 
was not a period of limitation but merely laid 
down a condition precedent on the fulfilment ol 
which alone the Court obtained jurisdiction to en- 
terlain the application is not a sound one. o. 
did not set up any special Tribunal tor determina¬ 
tion of any claims which might be made in an 
application under that section. The section did 
not create any new rights or liabilities but merely, 
provided a summary remedy for enforcement ol 
rights and liabilities which always existed and 
which could, apart from S. 235, be enforced only 
by the Company in liquidation against the del in - 
rjuent directors, managers and other officers. j c 
legislative history of the section clearly suppor s 
the conclusion that the period of three years pro 
yided in the section is a period of limitation. 
:ourse, the prescription of every period of linn a 
tion operates as a condition precedent to the excr- 
;ise of jurisdiction by the Court for unless the ap 
plication is made within the period of him a . . ’ 
[he Court would have no jurisdiction to entcr V* 
l and in that sense, the period of three years P r 
vided udner S. 235 would certainly constitute 
condition precedent to the exercise of junsdich 
3 y the Court in the matter ol an application'unae 
hat section but that would not clepme the 
period of three years of its character of ape.^ 

limitation and it it is a period of 
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obviously, S. 29 (2) must apply. 58 Bom LR 903, 
Foil; AIR 1949 PC 239, Ref. (1965) 2 Com LJ 
16 : (1965) 6 Guj LR 477 : ILR (1965) Guj 582. 

-S. 235 — Limitation — Court closed on last 

day — Application on re-opening day — (General 
Clauses Act (1897), S. 10 — Applicability) — (Pro¬ 
vincial Insolvency Act (1920), S. 9). 

Section 9 of the Provincial Insolvency Act and 
S. 235, Companies Act. are not in pari materia. 
Unlike in the case of an application under S. 9. 
Provincial Insolvency Act, there is no question of 
any antecedent requirement within the particular 
period of time to he fulfilled to enable the liqui¬ 
dator to maintain the petition under S. 235. All 
ttiat he is required to do is to initiate proceedings 
within a period of three years which has to be 
computed from the date of the first appointment 
ot the liquidator, and if it happens that the last 
day in the prescribed period is a day on which the 
Court is closed, the liquidator is entitled to file 
an application the next day on the principle un¬ 
derlying S. 10. General Clauses Act. AIR 1935 Mad 
857 (FB), Disting. AIR 1955 NIC (Mad) 1824 

(DB). 

-S. 235 — Limitation — Computation. 

Though an application under S. 235, Companies 
Act, has to be made within three years iroin the 
date of the first appointment of the liquidator ycl 
in computing that period, as the word ‘from is 
used in the Act. the first day should he excluded. 
The word ‘within’ was used in S. 235 to denote 
the period during which action had to he taken 
bv the liquidator hv making an application under 
the section. But. in order to determine the period, 
one has to compute it beginning with the day on 
which the liquidator was tirst appointed. S. 9 of 
the General Glauses Act gives slatutorv recogni¬ 
tion to the well-established principle applicable 
to the construction of statutes that ordinarily in 
computing time tin 1 rule observed is to exclude 
the tirst day and include the last dav. AIR 1955 
NIC (Mad) 1824 (DB). 

--S. 235 — Banking Companies Act (19491, 

S. 45 () (2) — Application under S. 235, Companies 

Act (1913) be!ore 1959 - Limitation. See think¬ 

ing Companies Act (1949), S. 45 0 (2). (1964) 34 
Com Cas 34 (Mys). 

--S. 235 — Banking Companies Act (1919), 

S. 4.) O — - Applicability — Misfeasance application 
under S. 235 Companies Ac t (1913) — Limitation 
— Is governed by S. 45 0 (2) Banking Companies 
Ad as against directors and hv S. 235 Companies 
Act as against others. See Banking Companies \ct 
(1949), S. 450. (1964) 34 Com Ca.s 34 (Mys.) 

S. 2.15 — Scope — Court has no discretion lo 
entertain application under, filed alter period ot 
limitation. AIR 1946 All 269. List. (1962) 32 Com 

Cas 442 : 64 Bun LR 173: AIR 1962 Puni 87 (99) 
(Pt B) (Pi 8). 


14. Simultaneous proceedings under Criminal 

law and under (his section. 


S. 235—Power under 


~ S * 235 ~ Application under — Limitation — 
terminus a quo — Applicability of S. 24, Limita¬ 
tion Act. 

A, a company had a current account with C 
I ank. B Company had also an account with C 
Bank and on various dates in 1947 deposited cer¬ 
tain hills (or collection but these hills had been 
wrough credited lo A. I he mistake was disco\er 
e<l in July, 19.>2. C tiled an application in Court 
under Ss. 216 and 235 on 26th October 1953 
I he application was held lo be barred having 
been presented more than three years after the 
appointment ol liquidator of A Company in 1949 
m the winding up ot A. Section 24. Limitation Act 
docs not apply. (1962) 32 Com Cas 442: 64 Pun 
LR 173: AIR 1962 Pui.j 87 (90) (Pt C) (Prs 9,10). 


— Power under is ir¬ 
respective of Criminal liability. See Companies Act 
(1956), S. 543. AIR 1956 Cal 648. 

-S. 235 — Scope — Proceedings under and 

Criminal prosecution — Quashing of latter. 

The proceedings contemplated by S. 235 are 
compensatory and not punitive. But still, if any 
embarrassment he caused to the petitioners by 
their having to account for moneys or properties 
in respect of which they are being criminaliv 
charged, that may hi* a reason for their asking 
tor the stay of the one or the other proceeding, 
but it can he no reason at all for quashing the 
criminal prosecution. 59 Cal \YN 1: 1955 Cr LJ 
107: (1954) 24 Com Cas 539: AIR 1955 Cal 29 (38) 
(Pt K) (Pr 25) (DB). 

15. Proceedings against legal representatives 

and heirs. 

-S. 235 (1) — Misfeasance — Person who can 

be proceeded against—Winding up of private Com¬ 
pany consisting of members of single family — 
Widow and sons of deceased director — Liabi¬ 
lity. 

S. 235 (1) of the Companies Act (1913) does not 
embrace within its ambit the heirs or the legal 
representatives of the persons mentioned therein 
who could he proceeded against under that sec¬ 
tion. The liability which is enforced under S. 235 
is a liability in the nature ot a tort or a quasi 
criminal responsibility. Therefore in case of a 
winding up of a private Ltd. Company consisting 
of members of a single family, the widow and 
sons of one of the members cannot he made 
responsible in proceedings under S. 235 (li, lor 
anything which her husband did as a Director cr 
in any other capacity for which he could be held 
responsible under the Section. ILR (1961) 2 All 
570: (1962) 32 Com Cas 947: 1961 All LJ 793: 

1961 All WR (HC) 569: AIR 1962 All 88 (91) (Pt C) 
(Pr 18) (DB). 

-S. 235 — Application under S. 235 — Death 

ol respondent during proceedings — Right of suit 
against legal representatives of deceased. See Givi* 
P. C. (1908). S. 11. (1965) 1 Com LJ 1: AIR 1966 
Mad 247. 

-S. 235 — Proceedings lo assess damages 

against a delinquent Director — If can be continu¬ 
ed and enforced against his legal representative. 

Tiie proceedings taken under S. 235 of the 
Indian Companies Act against a Director of a 
hanking company which has been ordered to be 
wound up, for assessing damages on charges of 
misfeasance, etc., cannot be continued after his 
death and the liability of such Director cannot he 
enforced against his legal representative in those 
proceedings. (1958) 2 MLJ 167: 71 Mad L\Y 479: 
ILR (1958) Mad 858: (1958) 28 Com Cas 546: AIR 
1958 Mad 583 (583, 584) (Prs 2, 6) (DB). 

-S. 235 — Death of respondent — Proceedings 

against legal representatives — Official Liquidate" 
cannot proceed against legal representatives — 
Companies Act (1956), S. 543. 

Section 235 ol the Companies Act of 1913 (now 
re-enacted as S. 543 of the Indian Companies Act 
of 1956) is copied from S. 165 of the English Com¬ 
panies A< t ol 1862. The proceedings under the 
English section commonly described as ‘misfea¬ 
sance proceedings’ are of a special nature and are 
available only against the persons expressly men¬ 
tioned therein as the persons whose conduct mav 
he investigated into bv the Court on an applica¬ 
tion made pursuant to that section. The above view 
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ol English Courts has been consistently followed 
in India on the accepted principle that when the 

tl?n a of L » C tfn ,S F U ? uT ed almost verba tim a sec¬ 
tion of the English Act, it may be expected to 

lave accepted the interpretation thereof according 

to the rulings of the English Courts. The provi- 

sions of S. 306 ot the Indian Succession Act or 

> r bc Present;rtives Suits Act (Central Act 

to 1 S f ( rde l r F 11 01 ,be First Schedule 
t0 , a ff Code 0 < - lvl1 Procedure would not make 
any difference to the principles settled by English 
decisions. None of these statutory provisions in 

Indm can be availed ol tor continuing misfeasance 
proceedings against the legal representatives of a 
deceased promotor, director, manager, liquidator 
or officer of the Company. The action thereunder 
being purely personal as against the said named 
persons which does not survive their death it 
is not possible to invoke any of the statutory 

provisions mentioned above. The Liquidator can¬ 
not continue the proceedings under S. 235 against 
he legal representatives of the respondent who 
(bed during the pendency of the application under 

MUM?' 11 cu n F 9 C 219, ( 186? ) 3 Ch App 787, 

(1880) 14 Ch D 335, AIR 1926 Lah 624 (2! AIR 

u'r , A “W A? 44 Pom 193, AIR 1946 Mad 304, 

A 908 J\ Iad ,° 83 - Rel - on '- air 1963 Madh Pra 
120, Dist. (1964) 34 Com Cas 34 (Mys). 


16. Appeal. 


Ss. 235, 202 — Petition under S. 235 — Order 
rejecting plea of limitation — Order if judgment 
within Ch. 8, R. 5 of Rules of High Court - Ap¬ 
peal to Division Bench — (High Court Rules and 

r! C o S D~r^ Uies °* Allaha bad High Court (1952). 
Ch o, R. 5) — Letters Patent (Allahabad) 1866). 
See Ibid, S. 202. AIR 1956 All 222. 


Ss. 235, 202 — Application under S. 235 against 
promtor, etc., of banking company — Value of 
claim less than Rs. 5,000 — Ss. 45-H and 
of Banking Companies Act (1949) ap- 
P •' Appeal to High Court not maintainable 
— S. 202 does not apply — Material time for 
determining fright of appeal is when application 
under S. 235 is filed — Banking Companies Act 
(1949). Ss. 4511, 45.\, 45-A — Companies Act (1956), 

S. 543 — Rajasthan High Court Ordinance (1949), 
S. 18. 

Where an application is made to the High Court 
under S. 235 ot the Companies Act against any 
promoter, director, manager, liquidator or officer 
ot a banking company, the Court acts under 
S. 45-H of the Banking Companies Act and passes 
appropriate orders lollowing the procedure laid 
down in that section. The order passed under 
S. 45-H would be necessarily subject to the 
restriction provided in S. 45-N. which docs not 
permit an appeal from any order or decision of 
the High Court in a civil proceeding under this 
Act when the amount or value of the subject mai¬ 
ler of the claim docs not exceed Rs. 5,000. It fol¬ 
lows therefore, that an appeal in such a case is 
not maintainable. 


The argument that the appellant is entitled to 
a right of appeal under S. 202 of the Companies 
Act read with S. 18 of the Rajasthan High Court 
Ordinance cannot be sustained as, under S. 45-A, 
the provisions of the Banking Companies Act in 
Part 3-A of the Act override other provisions. 
(1961) 31 Com Cas 77: ILR (1961) 11 Raj 16. 

-S. 235 — Order under, in respect of banking 

company — Order enforceable as decree and order 
having force of decree — Distinction — Order 
under S. 45-H is only an order and not decree— 
Art. 1 of Sch. 1 and Art. 11 of Seh. 2 of Court 
Fees Act not applicable — Court Fees Act (1870), 


J’ 4 r ** ^ c * 1, ^—Banking Companies 

Act (1*49), S. 45-H — Companies Act (1956), 

ft# 04o# 


There is a presumption that the legislature means 
different things by different phraseology; and 
when it describes an order as having the force ofi 
a de( ice it must mean something different from 
the desci iplion ot an order which may be enforce* 
ed in the same manner as a decree. 

The order passed under S. 235 of the Compa¬ 
nies Act read with S. 45-H of the Banking Com- 
pames Act is not a decree within the meaning of 
Sch. 1 , Art. 1 of the Court Fees Act. The order 
may be enforceable as a decree, but for purposes 
of appeals it has to be treated like any othef 
order. Therefore, in the absence of any definite 
rule on the point, it must be held that the court- 
fee paid by the appellant as in the case of any 
appeal from an order is sufficient. (1961) 31 Com 
Cas 77: ILR (1961) 11 Raj 16. 


SECTION 237. 


® S. 237 (1) and (6) and S. 179 — Scope — 
Complaint by liquidator — Absence of direction 
by Court or hearing of accused persons — Effect 
on prosecution — (Companies Act (1956), Ss. 545 
(1), 545 (6), 457). 

Section 179 deals wiih the powers of liquidators 
to institute or defend proceedings with the sanc¬ 
tion of the Court and S. 237 (1) deals with the 
powers ot the Court to give directions for prose¬ 
cution ot delinquent directors etc. But neither 
S. 179 nor S. 237 indicates that if the liquidator 
takes action without a direction of the Court the 
action would be illegal or invalid or it would in¬ 
validate a prosecution. 

Under S. 237 (1) the Court may direct the liqui¬ 
dator to himself prosecute the offender or to refer 
the matter to the Registrar. Under sub-section (6) 
the Registrar is required to give the offender an 
opportunity to show cause before a prosecution is 
undertaken. 

Section 237 (1) does not lay down any proce¬ 
dure for the giving of directions and the provi¬ 
sions in regard to the action taken by the Regis¬ 
trar do not have any relevancy to what the Court 
should do before it gives directions. 

Held, on facts that both on the language of 
S. 237 (1) as well as on precedent the complaint 
made by the liquidator against the directors did 
not suffer from any infirmity as to make the pro¬ 
ceedings null and void. Dr. Sailendranath v. 
Jasoda Dulal, (1958) 28 Com Cas 609: 1959 All 
WR (HC) 147: 1959 Mad LJ (Cr) 122: (1959) 

1 Mad LJ (SC) 127: (1959) 1 Andh WR (SC) 
127: 1959 All Cr R. 174: 1959 Cri LJ 242: 1959 
SCJ 205: (1959) SCR 1263: AIR 1959 SC 51 (54, 
56) (Prs 5, 10, 12, 13). 

-Ss. 237 and 179 — Sanction for prosecution 

of managing agent, for offences under Ss. 409 and 
477-A, Penal Code, is not necessary'. See Ibid, 

S. 179. AIR 1961 Andh Pra 493. 

- S. 237 — Prosecution of Directors under 

Ss. 406, 407 and 477, I. P. Code — Stay of — 
Grounds for proceedings under S. 237, Companies 
Act. See Criminal P. C. (1898), S. 344. AIR 19d» 
Cal 247 (DB). 

-S. 237 — ‘Anv person’. See Ibid, S. 179. 

1955 Cri LJ 107: AIR 1955 Cal 29 (DB). 

-S. 237 — Prosecution under. See Ibid, S. 1/9. 

1955 Cri LJ 107: AIR 1955 Cal 29 (DB). 

-S. 237 — Sanction under S. 179. See Ibid, 

S. 179. 1955 Cri LJ 107: AIR 1955 Cal 29 (DB). 

_S. 237 — Absence of direction by Company 

Court. 




823 


COMPANIES ACT (7 of 1913), S. 237 


Section 237 cannot have the effect of regulat¬ 
ing the validity of any prosecution actually launch¬ 
ed by him before a criminal Court. Even if it he 
required by the Companies Act that a liquidator 
should act under the authority of a direction by 
the Company Court, if he is to launch a prosecu¬ 
tion against an officer or a member of the com¬ 
pany in the proper discharge of his duty as a 
liquidator, the absence of such a direction can¬ 
not invalidate a criminal prosecution actually 
launched by him without such direction. 59 Cal 
WN 1: 1955 Cri LJ 107: (1954) 24 Com Cas 539: 
AIR 1955 Cal 29 (35) (Pt E) (Prs 17, 18) (DB). 

-S. 237 — Scope. 

(Obiter).—The direction contemplated by S. 237 
is not a judicial direction. 1955 Cri LJ 107: (1954) 
24 Com Cas 539: 59 Cal \VN 1: AIR 1955 Cal 29 


(36) (Pt F) (Pr 21) (DB). 

-S. 237 (1) — Contents of sanction order. 

(Obiter).—It must be proved that the sanction 
was given in respect of the facts constituting the 
offence charged and if the facts did not appear 
on the face of the sanction, which was desirable, 
it should be proved by extraneous evidence that 
they were placed before the sanctioning authority. 
AIR 1948 PC 82, Foil. 1955 Cri LJ 107: (1954) 
24 Com Cas 539: 59 Cal WN 1: AIR 1955 Cal 29 

(37) (Pt G) (Pr 23) (DB). 

-S. 237 (1) — 'May’ — Meaning of. 

The word ‘may’ in sub-section (1) of S. 237 must 
bo construed as only an enabling or permissive 
provision. This word ‘may’ in this sub section is 
not intended to be construed as 'must’ or ‘shall’. 

59 Cal \W 1: 1955 Cri LJ 107: (1954) 24 Com 
Cas 539: AIR 1955 Cal 29 (40. 41) (Pt L) (Pr 41) 
(DB). 

-S. 237 (1) — ‘Of its own motion 1 . 

The Court can act ex parte under S. 237 (1). 
1955 Cri LJ 107: (1954) 24 Com Cas 539: 59 Cal 

WN 1: AIR 1955 Cal 29 (42) (Pt M) (Pr 45) 
(DB). 

-S. 237 (1) - 


tions. 


Scope of inquiry — Considcra- 


J he Court x\ i11 look al the question from the 
point ol view of an individual and will consider 
whether it would be. the duty of a good citizen 
even at a loss to himscll to institute the prosecu¬ 
tion. It is not necessary to find ttiat the facts are 
>o plain that a conviction must ensue. The wishes 
oi the creditor are not decisive on the point. It 
is not essential that the pecuniary benefits should 
result to the creditors and shareholders. (1903) 1 

Ch 728. Rel. on. 59 Cal WN 1: 1955 Cri LJ 107: 
(1954 ) 24 Com Cas 539: AIR 1955 Cal 29 (42) 
(Pt N) (Pr 46) (DB). 

~~—8. 237 — Prosecution of officers of Bank — 
Direction bv Company Judge is not always neces¬ 
sary. See Ibid. S. 179. AIR 1953 Cal 153. 

S. 237 — Scope — S. 237 is not restricted only 
to ollences punishable under Companies Act 56 
Cal WN 18: (1952) 22 ITR 353: 1953 Cri LJ 


389: AIR 1953 Cal 153 (Pt B) 
Ss. 237 and 137 to 141 A 


(Pr 3). 

Relative scope — 
See Ibid, S. 137 


Sections not niutuallv exclusive 

1LR (1957) Punj 510. 

--S. 237 (6) — Companies Act (1956), S. 54, r 

(6) — Applicability to offences under Penal Code 

Section 237 (ti) ol the old Companies Act which 
corresponds to S. 545 ((i) of the new Act appliei 
to all offences whether under the General Law 
such as the Penal Code or under the Companies 
Act. The company law does not prescribe am 
special procedure for the enquiry into and tria 
ol offences under the Act and the Criminal Pro 
vedure Code must, therefore, govern the enquire 


and trial of these offences also. The trials com¬ 
pleted by the criminal Courts cannot be allowed 
to be vitiated on account of the prior non-com¬ 
pliance by the authorities under the Companies 
Act, of certain provisions made for their guidance 
in connection with the initiation of prosecutions 
and no judgment, order or sentence passed after 
trial should be reversed on account of error or 
irregularity committed in these pre-trial matters. 
AIR 1955 Cal 20, Expl. 1961 (1) Cri LJ 433: ILR 
(1960) 10 Ra| 1483: 1961 Raj LW 583: AIR 1961 
Raj 48 (50) (Pt A) (Prs 16, 17). 

SECTION 243. 


-S. 243 corresponding to S. 559 of Act (1 of 

1956) — Suit for damages against a company — 
Company voluntarily liquidated pending suit — 
Defunct company continuing on record and defend¬ 
ing suit — Remedy of judgment-creditor — Credi¬ 
tor not bound to initiate proceedings to declare 
liquidation void — Decree obtained against defunct 
company — Liability of shareholders. 


A brought a suit for damages against B com¬ 
pany, of which C and D are shareholders. Pend¬ 
ing suit, the company went into voluntary liqui¬ 
dation and all assets were distributed amongst all 
the shareholders. Notwithstanding its liquidation, 
15 company continued on record and defended the 
suit, without bringing the fact of liquidation to 

the notice of Court, which resulted in a decree 
against the defunct company. A then attached 
two buses, which formed part of the assets of 

the company before its liquidation, in execution 
of the decree. The attachment was sought to be 
raised by C and D in a suit, on the ground that 
decree obtained against a defunct company was a 
nullity and that, at any rate, it could not be 

executed against the shareholders, who were en¬ 
tities distinct trom the limited company. The suit 
lor raising the attachment was dismissed by the 
trial Court and affirmed by the High Court in 

Second Appeal. In Letters Patent Appeal it was 
contended that the only remedy available to A was 
the one specially provided by S. 243 of the Com¬ 
panies Act, 1913, i.e., to initiate proceedings to 
declare the liquidation of the company void and 
that an ordinary action in a Court of law could not 
he maintained to enforce such lights: 


Held, S. 243 of the Companies Act enables the 
Liquidator of the Company or other interested 
persons to move the Court to restore the Com¬ 
pany to existence by declaring the liquidation to 
he void by presentation of a petition within two 
years of the liquidation. It is only an enabling 
provision and does not debar the persons con¬ 
cerned from availing themselves of other remedies 
available to them under law. Moreover having 
prevented A from taking steps to invoke the sec¬ 
tion. it is not open to C and D to take advantage 
of their fraud and plead that since A had failed 
to have recourse to S. 243 he is disabled from tak¬ 
ing action to realise the fruits of his decree. This 
is based on the doctrine of equitable estoppel. A 
could proceed on the footing of there being no 
liquidation for the purpose of execution of his 
decree. The shareholders took the assets of the 
company subject to payment of debts due by it. 
Indisputably the company was liable to pay the 
decree debt and the shareholders could not evade 
this liability by going into voluntary liquidation 
and distributing the assets thereof amongst them¬ 
selves. AIR 1960 Mad 410, Rel. on. (1963) 2 An 
WR 279: (1963) 2 Comp LJ 132: (1963) 2 Andh 
LT 408: (1964) 34 Com Cas 81: ILR (1965) Andh 
Pra 5. 
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S. 243 — Company in liquidation—Transfer of 
shares — Person purchasing fully paid up shares 
from registered shareholder — Sanction of liqui¬ 
dator — Necessity — Application under S. 209 (4) 
proviso or S. 213 or S. 243 — Maintainability. 
See Ibid, S. 209-H (4). (’60) 64 Cal \VN 991. 

SECTION 244-B. 

S. 244-B (7) — Scope — Failure to make 
deposit — Reasonableness. See Ibid. S. 281 (1). 
ILR (1955) 2 Cal 439. 

SECTION 246. 

* S. 246 — Applicability — Winding up of Pro¬ 
vident Society under S. 82 (2), Insurance Act 
(1938), is winding up under Companies Act and 
governed by rules under S. 246, Companies Act. 
See Insurance Act (1938), S. 88 (1) (2). AIR 
1955 NUC (Cal) 639. 

-S. 246 — Rules under — Mad ras High Court 

Rules, R. 14 — Non-compliance with — Failure to 
plead in affidavit — Effect. 

Where it appears on the face of the record that 
the notice as required by R. 14 was not given, an 
omission to plead the matter in the affidavit filed 
along with the petition is not of importance. (1956) 
26 Com Cas 73: 1957 Mad WN 98: AIR 1956 Mad 
686 (588) (Pt A) (Pr 8). 

■- S. 246 — Rules under — Madras High Court 

Rules, R. 14 — Omission to give fourteen days’ 
notice — Irregularity cannot be ignored. (1956) 
26 Com Cas 73: 1957 Mad WN 98: AIR 1956 
Mad 586 (588) (Pt B) (Pr 8). 

- S. 246 — Rules under — R. 150 — Scope. See 

Ibid, S. 153 (2). AIR 1959 Pat 293 (DB). 

- S. 246 — Rules framed under R. 11 (i)—Dis¬ 
cretion of Court — Petition under S. 162 (vi) not 
diligently prosecuted — Substitution of another as 
petitioner. See Ibid, S. 162 (vi). AIR 1952 Puuj 
132. 

SECTION 247. 

--S. 247 (5) corresponding to S. 560 (5) of Act 

(1 of 1956) — Limited liability company — Direc¬ 
tors not personally liable for claim before its dis¬ 
solution — Liability after dissolution — Members 
of the Company formed into a sub-committee to 
enquire into claims — Committee, whether liable 
for claim — Company’s name struck off from regis¬ 
ter — Suit against such company — Maintainabi¬ 
lity. 

PlaintifT, who was a member of the Hyderabad 
Bullion Exchange, Ltd., filed a suit against the 
company, its directors and members of its sub¬ 
committee for recovery of the value of certain 
N. G. P. notes deposited with the company bv 
plaintiff as membership security, after the com¬ 
pany became defunct and was dissolved by the 
order of the Registrar striking it ofT from the 
register. The trial Court holding that the suit 
is maintainable, gave a decree against the directors 
of the company and its committee members. De¬ 
fendants appealed to the High Court. 

Held, that the suit against the company, which 
was struck off from the register under Cl. (5) of 
S. 247 of the Companies Act. 1913 and thereby 
stood dissolved, is not maintainable. Under the 
proviso to Cl. (5) of S. 247 the existing liability 


(7 of 1913), S. 243 

of any director or member prior to the dissolu* 
tion of the company will continue in spite of the- 
dissolution. If the directors are not personally 
liable for the plaintiff’s claim prior to the dis-* 
solution of the company, they will not be liable 
after the dissolution. Therefore, the directors of 
the company cannot he held personally liable for 
the suit claim as they are not personally liable for 
the plaintiff’s claim prior to the dissolution of the 
company. As members of the Hyderabad Bullion- 
Exchange Ltd., the liability of defendants 8 to Id 
was limited. The mere fact that they formed into- 
a sub-committee to enquire into the claims made 
by the members cannot render them personally 
liable for the suit claim. The decree passed by 
the lower Court against them cannot he sustained. 
(1965) 1 Comp LJ 233: (1965) 35 Com Cas 913r 
(1965) 1 Andh WR 418. 

-S. 247 (5), Proviso — Directors if not liable 

personally prior to dissolution are not liable after 
dissolution. Companies Act (I of 1956), S. 560’ 
(5). (1965) 1 Comp LJ 233: (1965) 1 An WR 
418: (1965) 35 Com Cas 913. 

- S. 247 — Liability of members after dissolu¬ 
tion of Company — Sub-Committee of members- 
appointed to investigate certain claim and entrust¬ 
ed with certain amount which was set apart to 
meet liability — Mere fact that members formed* 
into sub-committee cannot render them personally 
liable for suit claim after dissolution of company,, 
as their liabilitv was limited. Companies Act (1 
of 1956), S. 560 (5). (1965) 1 Comp LJ 233: 
(1965) 1 Andh WR 418: (1965) 35 Com Cas 913. 

- S. 247 — Defunct company — Suit against 

defunct company for liability before dissolution — 
Suit held not maintainable. (1965) 35 Com Cas- 
913: (1965) 1 Comp LJ 233: (1965) 1 Andh WR 
418. 

-S. 247 (6)—Restoration of company to register 

— When proper. 

When a suit is actually pending against a com¬ 
pany and is being contested by it at the time of 
the removal of its name from the register it im¬ 
proper to direct the restoration of the name ol 
the Company particularly when the directors were 
aware of the fact of the contested litigation and 
were actually taking part in it. Madh BLR 1954 
Civ 23: Madh BLJ 1954 HCR 354: AIR 1954 Madb 
Bha 146 (147) (Pr 8). 

-S. 247 (6) — Scope. 

Under S. 247 (6), the Court can order restora¬ 
tion of the name of the company removed from 
the register, if it finds that it was, at the time 
of the order, doing business or was in operation 
or on the ground that it is just to do so. 

BLJ 1954 HCR 155: (1954) 24 Com Cas 279: AIK 

1954 Madh Bha 70 (71) (Pt A) (Pr 5). 

-S. 247 (6) — “Company in operation” 

Meaning of. 

A company, if it is operating as a company for 
doing something in relation to its past obligations 
or to avoid future pecuniary liability, will 
deemed to be in operation. Madh BLJ llwj 
HCR 155: (1954) 24 Com Cas 279: AIR 19a4 Madfc 

Bha 70 (71) (Pt B) (Pr 6). 

-S. 247 (6) — “Just to restore” — Considera¬ 
tions. 

Where a private limited company did not take 
any steps to discharge the liability which it ctolcj. 
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to the petitioner (a creditor), when the effect of 
the order of removal would be that the company 
will be deemed to be dissolved and it might he 
difficult for him to obtain the fruits of his decree 
which he had obtained against the company and 
when the conduct of the directors in not bringing 
the fact of a pending suit to the notice of the 
Registrar could not be said to be above board: 

Held, it was just to order restoration of the 
name of the company to the register of companies. 

Madh BLJ 1954 HCR 155: (1954) 24 Com Cas 

279: AIR 1954 Madh Bha 70 (71) (Pt C) (Prs. 7, 

10 ). 


-Ss. 247 (5) and 162 — Winding up of com¬ 
pany which has been struck off under S. 247 
(5). 

A company can be wound up even after it had 
been struck off under S. 247 (5). AIR 1928 Nag 
194, Rel. on. AIR 1955 NIC (Mad) 3935 (DR). 

-S. 247 (6) — “Aggrieved person.” 

Registrar striking off the company from register, 
on application by share-holder and one of the 
directors — Application by the same share-holder 
for setting aside order. Though the applicant - 
share-holder was not an “aggrieved” person, still 
other share holders who were held to be eo 
nomine parties, could apply for setting aside order 
and restoring the company on the register. AIR 
1955 NEC (Mad) 3935 (DB). 

-S. 247 (6) — Restoration of company io 

register. 

It is clear from S. 247 (0) that on the restora¬ 
tion of a company hack In the register alter its 
being struck of] the register, the company wilt 
be deemed to have had its existence all through. 
Another consequence is that the rights of all 
parties would be as though there had been no 
cessation or interruption in the existence of the 
company on account ol the striking olf and subse¬ 
quent restoration. (1853) 23 Corn Cas 246: AIR 
1953 Trav-Co 161 (164, 165) (IM K) (Pr 13) (DB). 


SECTION 


248 


S. 248 (2) — Regulations under — Reg. 14 
(a) and (b) — Offence under Act — Complaint 
— \\ lio can make. 


With regard to the offences under the Companies 
Act there is no provision that any offence should 
not be taken cognizance of unless the complaint 
is hied by any ol the persons mentioned in the 
Act. In the absence ol such a provision Ihe 
normal rule namely that any person may set the 
criminal law’ in motion will apply. Cls. (a) and 
Reg. 14 do not take away the right of any 


(b) of 


citizen to tile a complaint under the Companies 
Act. Hence a complaint either by any citizen oi 
a member of the company or by Ihe Assistanl 
Registrar will he a valid complaint. (’52) 65 Mad 

1952-22 Com Cas 173: 1952-2 Mad L.I 
Mad WN 841 (2): 1952 Mad WN (Cri) 
1953 Cri LJ 436: AIR 1953 Mad 196 


679: 


L\Y 
184: 

229 (2): 

(Pr 4). 


SECTION 263 

——S. 263 (S. 575 of the Companies Act 

U956) ) — Applicability — Before registration of 
company, partnership not merely expanded hut new 
company formed — New company registered — 
New company cannot avail of provisions of Sec¬ 
tion 263 — Leasehold interest of partnership can¬ 
not be sulci to be transferred to the company 


without registered deed by partners — Partners 
not trustees of company — Relationship of land¬ 
lord and tenant however established between land¬ 
lord and company by acceptance of rent by land¬ 
lord from company. 

S. 263 applies only when an existing partner¬ 
ship firm is registered as a company under Ihe 
provisions of the Companies Act i.e., without any 
change in its constitution and it does nut apply 
when the constitution of a partnership firm is 
substantially changed for forming the incorporated 
company registered under the Companies Act. 
Where before the registration under the Com- 
panics Act, the partnership firm was not merely 
expanded by taking new partners, on the other 
hand, a new company was formed of which the 
partners of the firm were members and besides 
lour other persons were also members and alter 
the registration of such new company in the office 
ol the Registrar of Companies, there was an agree¬ 
ment executed between the partners of the old 
partnership firm and two of the directors of the 
new company lor transfer of the business and 
assets of the partnership firm to the company. 
Section 263 could not avail the company in its 
claim that the leasehold premises of the old 
partnership became transferred to the company 
without the execution of any registered transfer 
deed by the partners of the old partnership. 


The partners of I lie old partnership were not 
trustees on account of Ihe company and it could 
not therefore, be held that they could transfer 
possession of the leasehold premises to the com¬ 
pany without any registered deed. 

Where a lessee puts in a new’ tenant in the 
premises and the landlord accepts such new tenant 
as his tenant, clearly there is a new relationship 
as landlord and tenant. In the present case, Ihe 
relationship as landlord and tenant between the 
landlord and the company was established not only 
by the possession of the company in the premises 
and Ihe acceptance oi rent by the landlord but 
a!>o by constructive res judicata by the judgments 
and decrees of the previous suits between the 
landlord and the company. Ihe company could 
not claim to he governed by the registered lease 
deeds in favour of the partners hut they were 
tenants of the premises and their tenancy was 
from month to month or year to year according 
as the purpose of the tenancy was not or was for 
a manufacturing purpose. AIR 1963 Cal 198 (201, 
202) (Pt A) (Pis. 10, 13, 14) (DB). 

SECTION 270. 


Ss. 270 to 272 — Ss. 156, 158, 166, 167, 211 


- -- ■ - T -- * V • ^ I 4 

and 228 — Company incorporated outside India, 
carrying on business in India—Winding up as un¬ 
registered company — Foreign creditors can prove 

their claims. See Ibid, S. 156. AIR 1902 SC 
500. 

-S. 270 — Illegal company — Winding up. See 

Ibid, S. 4 (2). AIR 1954 All 555. 

-S. 270 — Jurisdiction of Calcutta High Court 

to wind up company. See Ibid, S. 3. AIR 1955 
NEC (Cal) 400. 

S. 270 (i) — Scope of — Managing agency 
agreement — Provision both for a specified 
amount as office allowance and a remuneration 
— Validity -- Termination of managing agenev 
before term by reason of winding up of company 
“ Managing agent’s right to damages in respect 
oi oil ice allowance and remuneration which* lie 
might lia\e earned for ivin.iinder ol them See 
Ibid, S. 87 C. AIR 1953 Mad 197. 
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PART 9 (Ss. 270 to 276) 

--Part 9 (Ss. 270 to 276) — Winding up In 

India of unregistered company incorporated in 
England — Foreign creditors are entitled to prove 
their debts. 

A foreign creditor is as much entitled to a share 
in the assets of an unregistered company in liquida¬ 
tion as a creditor resident in the country where 
the unregistered company is situated, the nationali¬ 
ty of the creditor not making a point of difference. 
The question of situs of a debt has not much 
bearing on the point whether a foreign creditor 
is excluded from participation in the assets of an 
unregistered company which is wound up. It is 
in connection with the administration and succes¬ 
sion actions that the situs of a debt has relevancy. 
Accordingly it cannot be contended that the proof 
of debts of foreign creditors should be expunged. 
(1951) 2 Mad LJ 535: (1952) 22 Com Cas 1: 
AIR 1952 Mad 136 (137, 140. 141, 142) (Pt A) 
(Prs. 8, 15, 21, 22, 23) (DB). 

SECTION 271. 


excepts this provision of S. 166 in the case of 
an unregistered company. (1955) 25 Com Cas 
378: 68 Mad LW 826: (1955) 2 Mad LJ 640: ILR 
1956 Mad 440: AIR 1956 Mad 131 (133) (Pi A) 
(Pr 6) (DB). 

-S. 271 — Winding up under Part 9 — Right 

of foreign creditors to prove their debts. See 
Ibid, S. 228. AIR 1952 Mad 136 (DB). 

-S. 271 — Scope — Unregistered company — 

Suit for dissolution, accounts and declaration of 
shares — Maintainability. 

There is nothing in S. 271 or in the words “any 
unregistered company may be wound up” ap¬ 
pearing in that section to indicate that matters 
such as dissolution of the funds, accounts, and 
declaration of shares in the funds of an unregister¬ 
ed company can also be agitated in a Civil Court. 
ILR (1955) Mys 519: (1956) 26 Com Cas 121: 
AIR 1955 Mys 149 (150) (Pt A) (Pr 4). 

-S. 271 — Scope — Provisions of S. 38, Bank¬ 
ing Companies Act are not restrictive of provi¬ 
sions in Ss. 162 and 271 of Companies Act. See 
Banking Companies Act (1949), S. 38 (1) (2). 
AIR 1954 Punj 21 (DB). 


®— S. 271 — Ss. 156, 158, 166, 167, 211, 228 and 
270 to 272 — Company incorporated outside India, 
carrying on business in India — Winding up as 
unregistered company — Foreign creditors can 
prove their claims. See Ibid. S. 156. AIR 1962 
SC 500. 

-Ss. 271, 270 and 4 (2) — Illegal Company 

•— Winding up. See Ibid, S. 4 (2). AIR 1954 
All 555. 

- S. 271 — Jurisdiction of Calcutta High Court 

to wind up company. Sec Ibid, S. 3. AIR 1955 
NUC (Cal) 400. 

-S. 271 — Jurisdiction — Company incorporat¬ 
ed in Kalohandi under Kaiahandi State Company 
Law. establishing place of business in Calcutta — 
Latter law replaced by Companies Act — Petition 
for winding up — Jurisdiction of Calcutta High 
Court — Merged State (Laws) Act, 1949, S. 6 
< 2 ). 

A company having ils principal office in 
Kaiahandi, Orissa, was incorporated under the 
Kaiahandi State Company Law. After incorpora¬ 
tion, the company established a place of business 
in Calcutta and filed with the Registrar particulars 
mentioned in S. 277 (1 ) of the Companies Act. 
After the Kaiahandi State Company Law w r as 
replaced by the Indian Companies Act by virtue of 
the Merged Slates (Laws) Act, 1949, a petition 
to wind up the company was presented by a credi¬ 
tor before the Calcutta High Court under S. 271 
of the Companies Act, which is applicable to the 
winding up of unregistered companies. 

Held, that the Calcutta High Court had no juris¬ 
diction to wind up the company under S. 271 of 
the Companies Act. Under S. 6 (2) of Merged 
States (Law r s) Act, the registration effected under 
the Kaiahandi State Company Laws should be 
deemed to have done or taken under the Indian 
Companies Act and the company could not, there¬ 
fore, be regarded as an unregistered company 
wdthin the meaning of S. 270 ol that Act. AIR 
1955 NUC (Cal) 400. 

- S. 271 (1) — Applicability — Foreign Com¬ 
pany doing business in India — Winding up in 
India — S. 166 — Scope. 

A foreign company doing business in India can 
be wound up as an unregistered company. 

S. 166 will apply to the winding up of un¬ 
registered companies as well. There is nothing 
in S. 271 or any other provision of Part 9 which 


SECTION 272. 


•-S. 272 — Ss. 156, 158, 166, 167, 211, 228 

and 270 to 272 — Company incorporated outside 
India, carrying business in India — Winding up as 
unregistered company — Foreign creditors can 
prove their claims. See Ibid, S. 156. AIR 1962 
SC 590. 


SECTION 277. 


- S. 277 (f) — Banking Companies Act (10 of 

1949), S. 7 — Principal business of company 
Name is particularly important in ascertaining if 
principal business of company is banking business. 
AIR 1955 NUC (Cal) 2907. 

-S. 277 — Migration of shareholders — Change 

of nationality and domicile of company — (Com¬ 
panies Act (1956), S. 592). 

The fact that the majority of shareholders of a 
company have migrated to India does not and 
cannot change the nationality and domicile of 
the company. 61 Punj LR 21: ILR (1959) Punj 
101: AIR 1959 Punj 199 (204) (Pt I) (Pr 17). 

-S. 277 — Foreign Company — Registration 

— (Companies Act (1956), S. 592). 

A foreign company cannot be registered in this 
country under the Indian Companies Act. 61 Punj 

LR 21: ILR (1959) Punj 101: AIR 1959 Punj 199 

(204) (Pt J) (Pr 17). 

SECTION 277-D 

-S. 277-D — Effect. See Ibid. S. 109 (1) (E) 

and (F). AIR 1952 Mad 136 (DB). 

SECTION 277-F. 


—-S. 277-F — Applicability — Banking Company 

ceasing to transact business of banking due to 
supervening — If ceases to be 
panv. See Banking Companies Act (J94J;, 
(l)“(c). AIR 1952 Trav Co 170 (DB). 

SECTION 278. 


-S. 278 — Jurisdiction of first Class 

to take cognizance of case under S 282-A ana 
trv. See Ibid, S. 282-A. AIR 19o3 All 715. 

—Ss. 278, 138 and 141-A — Applicability 
scope — Prosecution by one director Stay 


of, 
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with certain directions — Fresh prosecution — 
Maintainability — (Companies Act (1956), Ss. 235, 
*242 and 621). 

A prosecution by the State at the instance of 
the Registrar of Joint Stock Companies should 
be a fair one. 

Pending the winding up proceedings one of the 
directors filed a complaint against other directors 
and officers of the company. The High Court 
stayed these proceedings till such reasonable time 
as the Public Prosecutor may take in causing pro¬ 
ceedings to be instituted in accordance with Sec¬ 
tion 141-A against the persons concerned in the 
commission of an offence already disclosed or to 
be disclosed as the result of further investigation. 
The High Court further directed the conclusion of 
the examination of the complainant director under 
S. 195 of the Companies Act. Instead of waiting 
lor the conclusion of director’s examination, the 
Registrar filed two complaints under Companies 
\ct substantially on the same subject-matter as 
that of the complaint only with this difference 
that this time the complainant was impleaded as 
an accused. 

Held, that the institution of the subsequent com¬ 
plaints by the Registrar amounted to a gross abuse 
ot the process of the Court and in any case was 
tantamount to circumventing the orders of the 
High Court. 

Sections 138 and 141-A apply only to Companies 
which have not gone into liquidation and did not 
applv to the instant case. 1959 Cri LJ 707: AIR 
1959 Cal 387 (389) (Prs. 11, 12, 14, 15). 

-S. 278 (3), Regs. 4 and 12 under S. 248 (2) 

— Offences under the Ael — Regulations do not 
lake away right of police lo investigate such 


SECTION 281. 

Ss. 281 and 234 — Applicability — Compro- 


in the Act have 
278 (5) hut this 
relation to com- 

also be 

criminal 


offences. 

No doubt offences described 
been made non-cognizable by S. 
does not mean that offences in 
panics not described in the Act must 
deemed to he nun-cognizable. 

The words used in S. 141-A (1) are 
liability, which are of wider import and have been 
■deliberately used by tin* Legislature to include 
offences described in the Indian Penal Code. If 
'hat be so then offences under Indian Penal Code 
cannot be deemed to be non-cognizable under 
S. 278 (3) of the Act. 

I urtber. Regulations 4 and 12 made under Sec¬ 
tion 248 (2) regulate the duties of the Registrar 
■ nut relate to investigations and inquiries into all 
ml rat lions ot law made by a company in comply¬ 
ing wilh any of the provisions of the Act and 
institution and conduct oi prosecutions in also to 
be done bv him or bv his nominee. These duties 
do not include investigation and prosecution under 
the ordinary criminal Jaw. These regulations how- 
over do not lake away the powers of the police 
lo investigate at the instance of the Registrar into 
anv offence in relation to the companies whether 
described in the Act or in the Indian Penal Code. 

flic nature of investigation under S. 137 held 
b\ the Registrar is ot a very different nature from 
the one which is held under the Criminal Pro- 
<edmo Code. As the scope of investigation under 
the Companies A< t is limited in its very nature 
to offences under that Act it is only alter the 
investigation under the Companies Art has been 
completed that the question arises under S. 141-A 
! ~) \\ hethei the officer should order further 

investigation or not. ILR (1957) Pun.j 510. 

-S. 278—Contravention of S. 1 7 7 - A (5)—Wind¬ 
ing up proceedings — Court whether authorised 
to impose penalty under that section. See Ibid 

• s 177 A (5). 1958 Raj LW 430: ILR (1958) 

Raj 361. 


8 


niise. 

Section 281 has nothing whatever to do with a 
compromise entered into by the parties. In order 
that the compromise should he given effect to, 
what is required is a sanction by the Court under 
S. 234 and not a condonation under S. 281. 55 

Rom LR 629: (1954) 24 Com Cas 25: ILR (1954) 
Rom 79: AIR 1954 Bom 121 (125) (Pt D) (Pr 9) 
(DB). 

-S. 281 (1) — Failure to make deposit under 

S. 244-B (1) — Reasonableness — (Companies Act 
(1956), Ss. 633 and 555). 

Where the liquidator acted entirely without any 
remuneration and throughout the liquidation pro¬ 
ceedings he acted with the only motive of serving 
the contributories and the depositors of the com- 
panv to the best of his powers, he should not be 
made to pay the maximum penalty under S. 244-B 
(7). S. 244-B (7) was certainly not intended for 
enriching the contributories of a company by 
realisation of interest from defaulting liquidators. 
ILR (1955) 2 Cal 439. 

-Ss. 281, 235 — Management of affairs of 

Company — Responsibility of directors — Com¬ 
panies Act (1956), Ss. 543; 633. 

Priina facie those responsible for management 
of aff airs of a company are the board of directors. 
Although it does not mean that every detail of 
administration should be attended to by the 
Directors themselves, the accepted position is that 
the ultimate responsibility for making provision 
for due administration ot the affairs of the Com¬ 
pany rests on the directors themselves. That is 
the normal position in law. The provisions of 
articles of association in themselves without regard 
to the factual position cannot he taken as decisive 
0 ! the existence or the otherwise of the respon- 
sibility of the Directors for the loss actually 
sustained bv the Company. Primarily the pro¬ 
visions of the articles relating to the management 
of affairs of a company are intended lo indicate 
the general lines on which and the limitations 
subject to which the responsibility for proper 
management of affairs should he distributed or 
allocated between the Directors and the officers 
of the company. Thcv do not and cannot be 
read as constituting sufficient basis for cither the 
Board of Directors as a whole or any one of the 
Directors to disclaim all responsibility. In deter¬ 
mining the question whether on the facts of the 
case and particularly those peculiar to the posi¬ 
tion of the Directors vis-a-vis the Company, the 
director in question can be said to have discharged 
his responsibility the opinion of the Court should 
be guided and governed bv the principles indicat¬ 
ed by tlie legislature itself in Section 281 of the 
Companies Act of 1913 and S. 633 of llie Com¬ 
panies Act of 1956. In the present case, all that 
could be said on the basis of prudence acting on 
his own behalf would have omitted to lake correc¬ 
tive action, it is no longer open to the directors 
to say that they continued to rely on the honesty 
and integrity of the Managing Director or other 
officers or to rely upon any principles of law in 
support of an argument that they have discharged 
the duty or responsibility which the law places 
upon them. (1964) 34 Com Cas 34 (Mys). 

-S. 281 — Applicability — Conditions — Onus, 

Before S. 281 can he properly invoked, it must 
be shown that the person or persons so seeking 
ichci had ‘acted honestly and reasonably*. In 
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other words, the conduct of the accused must 
satisfy the two-fold requirement of lack of dis¬ 
honesty as well as lack of unreasonableness, and 
honestly by itself would not be enough. 1960 Raj 
L\V 139: (1960) 30 Com Cas 523: ILR (1960) 10 
Raj 857: 1961 (2) Cr LJ 416. 


SECTION 282 

Ss. 282 and 141 -A — Registrar can prefer 
complaint — AIR 1948 Lah 30, Dissented from — 
(Companies Act (1956), Ss. 242, G28). See Ibid, 
S. 141 -A. AIR 1960 Kcr 155. 


SECTION 282-A. 

* Ss. 282-A, 278 and 3 — Complaint of offence 
under S. 282-A — Jurisdiction of first Class Magis¬ 
trate to take cognizance of ease and try — Effect 
of S. 3 — (Criminal P. C. (1898) Ss. 5 and 29). 

Section 282-A, Companies Act is only a declara¬ 
tory section specifying the ingredients constituting 
an offence under that Act. The proceedings relat¬ 
ing to the trial of such offences are not proceed¬ 
ings under that Act but they are proceedings 
under the Criminal Procedure Code. 


Sub-s. (3) of S. 278 of the Act indicates that 
the Act contemplated that the trial of ofTences 
constituted by it is to be according to the 
Criminal Procedure Code except in so far as the 
said Code was specifically modified by the Com¬ 
panies Act. 


Though the Section does not clearly specify the 
Court by which the offences against the Com¬ 
panies Act are to be tried yet sub-ss. (1) and (2) 
indicate that the legislature at any rate contemplat¬ 
ed their trial by the Court of a Presidency Magis¬ 
trate or a Magistrate of the First Class. 


The effect of S. 3 of the Act, by the use of the 
words ‘Tinder this Act*’ is not to make this juris¬ 
diction of the magistrate to take cognizance and 
try the case, conditioned upon any necessary direc¬ 
tion or sanction given by the High Court. 


This view is supported by a reference to the 
provisions of S. 5 Criminal P. C. and also from 
the f act that S. 29 of that Code, which empowers 
the High Court lo try offences under a law other 
than tlie Penal Code when no Court is mentioned 
by that law, has been inlerpreted as not giving the 
High Court power to take cognizance of the offence 
straight off and by the accused itself, without 
following the procedure laid down in the Code. 
AIR 1936 All 830 (FB), Foil. 1953 AH LJ 168: 
(1953) 23 Com Cas 58: 1953 All WR (HC) 327: 
1953 Cri LJ 1635: AIR 1953 AH 715 (716) (Prs. 5, 
7, 9, 10). 


- S. 282-A — Scope — Investigation in respect 

of ofTences under Ss. 406, 409 and 477-A, Penal 
Code, is not barred. See Companies Act (1956), 
S. 630. AIR 1957 Mad 432 (DB). 

—-Ss. 282-A, 177 — Form of complaint. 


Even if the proceedings are not in the name 
and on behalf of the company, they must be 
deemed to be by the company through its 
liquidators when the Official liquidators have taken 
the proceedings in the matter of the company in 
liquidation. ILR 18 All 198 (FB), AIR 1933 All 
789 (FB), Rel. on. (1953) 1 Mad LJ 514: (1953) 
23 Com Cas 142: 1953 Cri LJ 1142: AIR 1953 Mad 
595 (598) (Pt B) (Pr 8) (DB). 


-S. 282-A — Constitution of India, Art. 20 (2) 

— Double punishment — Criminal P. C. (1898), 
S. 403. f 

Section 282-A of the Companies Act cannot be 
construed as providing for a double punishment, 
it is only an alternative punishment arising when 
default is committed. Section 282-A does not 
offend against Art. 20 (2) of the Constitution. 
(1953) 1 Mad LJ 514: (1953) 23 Com Cas 142: 
1953 Cri LJ 1142: AIR 1953 Mad 595 (598, 599) 
(Pt C) (Pr 9) (DB). 

-S. 282-A — Applicability — Fraudulent Inten¬ 
tion.— Proof of. 

To render the accused liable to the penalties 
imposed by S. 282-A there should be proof of 
fraudulent intention. (1953) 1 Mad LJ 514: (1953) 
23 Com Cas 142: 1953 Cr LJ 1142: AIR 1953 Mad 
595 (601) (Pt G) (Pr 13). 

-S. 282-A — Wronfully withholding possession^ 

Where a director of a company obtains a decree 
for arrears of pay against the company, making 
lhe same a first charge on certain movables in 
his possession belonging to the company, it can¬ 
not he said that his action is wrongful in retaining 
with himself these movables for non-payment of 
the amount due to him. (1950) 1 Mad LJ 314: 
1950 Mad WN 290: 1950 Mad WN (Cri) 70: 20 
Comp Cas 260: AIR 1950 Mad 657 (Pr 2). 

SECTION 282-B. 


-S. 282-B — Employees — “Money or securi¬ 
ties deposited” by employees — Failure to keep 
in special account in scheduled bank — Knowledge 
that money were not kept in special account — 
Liability of directors — Deposit by relative in the- 
name of employee — Interest on amount deposited 
— (Companies Act (1956), S. 417). 


Under S. 282-B (1) the expression “all moneys 
or securities” should not be read as being limited 
to moneys or securities deposited as cash securities 
to I he company by the employee. S. 282-B 
imposes a two-fold obligation on a company in 
regard lo moneys and securities deposited with 
it, by an employee: (i) there is an obligation tf> 
keep such moneys or securities in a special account 
in a scheduled bank; and (ii) the section prohibits, 
the utilisation of any such deposit except for the 
purposes agreed to in the contract of service. 
The mere fact that the money deposited by an 
employee with the company carries interest would 
not make it a loan to the company instead ot a 
security. 

Where an employee of a company had to deposit 
a cash security of Rs. 500 hut the amount of 
money was actually paid by a near relation ol the 
employee and the amount was ultimately transferr¬ 
ed lo the account of the employee: 


Held, that the deposit was one which must be 
considered to have been made by the employee 
himself. 


Where the petitioners were members ot the 
xecutive committee of a society incorporated 
nder the Companies Act and were also ex officio* 
irectors of the company and the company lor a 
umber of years had followed the policy of keep 
ig deposits of employees not in any special <*r 
junt of a scheduled bank but in the societv l sc ■, 
id the deposit of the complainant was not Kep 

i a special account: 

Held, that the Court was entitled to inter 
iat act alone that the petitioners must lu> - 
a own that the moneys were not hems Kept 
iv special account and they could i*.-> 
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held to have contravened S. 282-B (5) knowingly 
(1957) 27 Comp Cas 283: 60 Cal WN 1027: 1957 
Cri LJ 126 (Cal). 

SECTION 284. 

S. 284 — Company with paid up capital of 
not less than Rs. 1,00,000 — Winding up com¬ 
menced before new Act — Jurisdiction. See Com¬ 
panies Act (1956), S. 647. AIR 1959 Raj 85 (DR). 

SECTION 299. 

- S. 299 — Companies Act (1956) S. 529 .— 

Bank B sending bills to Bank A to collect and 
remit by draft — A collecting money due on bill 
and sending draft drawn on Bank C — Dralt 
returned with endorsement ‘full cover not receiv¬ 
ed'' — Subsequently A going into liquidation — 
No evidence to show that A placed C in funds — 
Held there being no actual remittance of proceeds 
oi bills but only a pretence of remittance, B is 
entitled to rank as preferred creditor — An agent, 
whether banker or not to whom bill is sent for 
collection, occupies fiduciary position in relation 
lo his principal and in event ol bankruptcy of 
agent the principal would rank as preferred 
creditor — Fiduciary relationship of principal and 
agent subsists till money so collected is actually 
remitted to principal. Case law discussed — Con- 

(1H72j s - - 01 ’ < 1**55) 25 Corn Cas 449 

<Mad). 

SCH. 1, TABLE A, KEGN. 4. 

Seh. 1, Table A, Begn. 4 under S. 248 (2) 

— Oil cnees under (lie Act — Regulations do not 
lake away right of police to investigate such 
ollcnccs. See Ibid, S. 278 (3). ILK (1957) I’unj 

SCH. 1, TABLE A, REGN. 10. 

'-—Seh. 1, Table A, Regn. It) — Applicability — 
lacn or charge — Interpretation — Keen 10 does 

fiiV ,,PlV l ° charf?e> A,K 1955 NUC (Trav Co.) 

SCH. 1, TABLE A, REG.\. 12. 

1 It Tub . ,c A » 12 — Call for share 

money — Requirements — Time for payment. 

Held in I he circumstances of the case that 
Ait. 19 when read with Art. 18 of the Articles ol 
Assoc,ation ol the company made it clear that 
' hatever power ot delegation the directors mav 
a\e generally, as far as 1 lie making of the tail 
"■as concerned a call could only be made hV 
rcso utmn ol the directors because Art. 19 fixed 
, ll,n( -' when the call was deemed to be made 
and the tune lixed was when the resolution of the 

; ; ;;;Tv lhL ‘ can - u «•«««“ 

, thal the amount of the call 

J nUs .j e mentioned in the resolution It 
s equally essential that the time when the cal 
m-m.v Should he paid by the shareholder should 
Ik mentioned in the resolution. It is further 

shm.'rrn h Ule ' inie when 'he shareholder 
shoidd pay the amount should be indicated so 

f, 1 lhe * s barcholder knows when he lias to n-iv 
•he amount and lie also knows that it will entail 
•serious consequences. Whatever the place th 
mav be fixed and whoever .he person may be 
!° wl,oin Hie payment is to be made, does not 
in any wav affect either the quantum of the liabili¬ 
ty or the time from which the liability is fixed. 

Whether a call should be paid in one sum or 
v instalments goes to the question of the liability 


of the share-holder, and therefore, this provision 
^ as as much of substance as the provision wdth 
iegard to the lixing of time lor the payment of 
the call. Therefore, the provision that a call 
should be made payable by instalments by reason 
ol Art. 19 could only be made by resolution pro¬ 
perly passed by the directors. 

Held, therefore, that the resolutions did not 
make a \alid call, as neither of the two resolutions 
specified the time for making lhe payment, and 
further the directors had not made up their minds 
nor did they know their minds as to whether the 
call should he paid in one sum or by instalments. 

I ne ref ore, the directors never resolved that this 
call should he paid by instalments. (Observation 

efVHIVnP Bo,n 80 hoI(1 obiter). 58 Rom LR 

( 4 lf)o6 ) 2G Com Cas 313: ILR (1956) Rom 619: 
AIR 19o6 Bom 537 ( 539, 540, 542, 543) (Pt A) 
(Prs 3, 4, 10) (DR). # 1 

Sch. 1, Table A, Reg. 12 — Delegation of 
power. 

The power lo make a call is in the nature of 
n trust and it is to be exercised in the interests 
n. the company. Such an important power which 

IS vested in the directors could not he delegated 
by them to any one. 

Held, further, that if the power of delegation 
is to be exercised, it must he clearly exercised. 

II the directors do not wish to do what the 
articles require them to do and leave the doing 
<>1 it to some one else, they must clearly resolve 

58 Bom LK 660: (1956) 26 Com 

A 1 - 3 * ( 1 95<5) Bo,n 619: AIR 1956 Bom 

o3/ C>43, o44) (Pt B) (Prs 10, 11, 14) (DB). 

7w£* 1# Regn 21 under S. 248 (2) 

7~. Huenccs under the Act — Regulations do not 
take away right of police to investigate such 
offences. See Ibid, S. 278 (3). ILR (1957) PunJ 

SCH. 1, TABLE A, REGN. 18. 

• 7 Sc l h * ^ T «Wc A, Reg. 18 and S. 34 — Trans- 
er o shares Relationship between transferor 
and transferee -— Obligations of transferor — 

iq-Tir (1882) ’ S. 94). See Ibid, S. 34. AIR 

lyo.) m., js.>. 

h u? 1 *' ?’ TaW f A , Regn. 18 — Agreement to 
ti unxler shares ol a company — Suit for specific 

pei loi mance — Maintainability — Application for 

wmding up company pending on dale of suit — 

1 laintili also not registered as stiareholder in 

respect of shares sought to ),e transferred — 

Delay m tiling suit — Effect — Suit held not main- 

tamable — Compensation also disallowed. See 

Act <»»”), s. 25. AIR 1905 Andh 

r- Sc, V»’ !, ab ! e , A ’ tteg - 18 - Liability Of mem. 
her — 1 lea that shares were sold hut transfer was 

86 (DB) Sl ° rCd SlC lbi<1, S ‘ ' i4 - A1R 1958 Assam 

--Set,. 1, Table A. Reg. 18 - Mode of transfer 
ol snares. See Income-tax Act (1922) S 10 

AH! 1955 Cal 432 (DB). ’ U> ‘ 

——Sch. 1, Table A, Regn. 18 — Pledge of shares 
Shaie scrips deposited with pledgee, by wav 
ol pledge — Deposit also of blank transfer in 
respect thereof, signed by pledgor and a witness 

, , , ,s a h T ood pledge — Pledgee can fill in the 
blanks in transfer. See Contract Act (1872) S 179 
AIR 1953 Cal 526. '* U ' 

SCII. 1, TABLE A, REGN. 21. 

-——Sch. 1, Table A, Reg. 21 — Grant of Letters of 
Administration limited to shares held by karta of 
joint Mitakshara family. See Succession Api 
(1025), S. 212 (2). AIR 1954 Cal 444 (DB). C ‘ 
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SCH. 1, TABLE A, REGN. 22. 

Seh. 1, Table A, Regn. 22 — Transmission of 
shares due to death or insolvency — Paragraph 11 
ol Articles of Association — Unfettered discretion 
conferred on Directors to refuse registration with¬ 
out assigning reason — Other clauses of trans¬ 
mission by operation of law not affected — Trans¬ 
mission ol title to shares by change of sovereignly 
Directors cannot refuse to recognise change in 
title — Powers of Court under S. 38 — Court has 
jurisdiction to examine whether company acted 
bona fide — Reasons given by company held based 
on collateral matters. See Ibid, S. 38. AIR 1961 
Orissa 188 (DB). 

SCH. 1, TABLE A, REGN. 24. 

- — - —Sch. 1, Tabic A, Regns. 24 to 30 — Forfeiture 
of shares — Forfeiture for non-payment of calls, 
if only form of forfeiture — Articles of Association 
permitting other forms of forfeiture whether ultra 
vires — See Ibid, S. 17. AIR 1955 NUC (Cal) 645 
(DB). 

- Sch. 1, Tabic A, Regns. 24 to 30 — The object 

of the regulations relating to forfeiture is to en¬ 
force payment of the call and thus enable the 
directors to collect the capital speedily. (1949) 19 
Com Cas 138: 1949 Mad WN 424: (1949) 2 Mad 
LJ 88: 62 Mad LW 635: ILR (1950) Mad 339: 
AIR 1951 Mad 572 (576. 577) (Pt A) (Prs 10, 11) 
(DB). 

IReversed on another point in AIR 1953 SC 
98.] 

-Sch. 1, Table A, Regn. 24 — Forfeiture of 

shares — Party can rely on any technicality to 
invalidate it. 

A forfeiture ought not to be lightly favoured and 
a party thereby aggrieved is entitled to rely on any 
technicality of rule or regulalion to invalidate it. 

62 Mad LW 479: (1949) 2 Mad LJ 132: 1949 Mad 
WN 520: (1949) 19 Com Cas 246: ILR (1950) Mad 
369: AIR 1950 Mad 202 (204) (Pt B) (Pr 4) 
(DB). 

-Sch. 1, Table A, Regns. 24, 25 — Share calls 

— Validity — Proof of — Fixing of particulars by 
directors — Absence of words ‘By order of Board’ 
in notice — Effect. 

Where the validity of the share call notices was 
disputed on the ground that there was no proof 
that the particulars required by Arts. 40 and 42, 
Articles of Association of the Company were fixed 
by the directors themselves, as there was no refer¬ 
ence to such fixing in the director’s resolutions con¬ 
firming the notice, and where Art. 40 in question 
did not prescribe that the particulars should be 
fixed or appointed by means of a formal resolu¬ 
tion to be passed by the directors. 

Held, that before the prescribed notice was 
issued to the shareholder in default it would do if 
the particulars were informally fixed by the direc¬ 
tors and the notices issued with particulars so fix¬ 
ed with the sanction of the directors. The pre¬ 
sence of the words “By order of the Board” in 
the signature part of the notice was not neces¬ 
sary. Evidence of the appointment of the parti¬ 
culars by order of the Board could always be 
adduced, even though there should be no such 
words in the signature part of the notice issued 
by the managing agents. Likewise even where 
such words occurred, it would be open to the 
party impeaching the validity of the notice to 
show that there was, in fact and in truth, no 
appointment of the particulars by the Board. The 
matter was one of evidence, and the presumption 
was in favour of such appointment in the absence 
of evidence one way or the other. Moreover, if 
the existence of the words “By order of the 


1913), Sch. 1, Table A, Regn. 22 

Board” was an element which entered into the 
essence of the reasoning — which it was not 
there is no reason why it should not be pre¬ 
sumed in a case where the actual notices were 
not produced by the disputing party that such- 
words would be found in the notices, if produc¬ 
ed. A presumption of that kind was not ill- 
drawn against the party suppressing the notices. 
AIR 1933 Bom 80, Rel. on; AIR 1942 Cal 516, Not 
foil.; AIR 1938 PC 284, Disting. 62 Mad LW 479.- 
(1949) 2 Mad LJ 132: 1949 Mad WN 520: (1949) 
19 Comp Cas 246: ILR (1950) Mad 369: AIR 1950 
Mad 202 (205) (Pt A) (Pr 6) (DB). 

Sch. 1 , Table A, Regn. 24 — Call made before 
transferee registered as member — Forfeiture of 
shares for non-payment — Validity. See Ibid*, 
S. 30. AIR 1952 Pepsu 47. 


SCH. 1, TABLE A, REGN. 25. 

-Sch. 1, Table A, Reg. 25 — Ss. 17, 18, 21* 

32 (2) (g), 54-A, 55, 104 (2), 132, 151, Sch. U 
Table A, Regns. 24 to 30, Sch. 3, Forms E and F. 

Forfeiture of shares — Forfeiture for non-pay¬ 
ment of calls is not the only form of forfeiture ■—• 
Articles of Association permitting other forms of 
forfeiture are not ultra vires if they do not offend’ 
Companies Act or other law of the land — Arti¬ 
cles held not ultra vires. See Ibid, S. 17. AIR 
1955 NUC (Cal) 645. 

- Sch. 1, Table A, Regn. 25 — The irregularity 

of the shortness of notice under Art. 25, results 
in making the forfeiture voidable at the instance 
of the shareholder. (1949) 19 Com Cas 138: 1949 
Mad WN 424: (1949) 2 Mad LJ 88: 62 Mad LW 
635: ILR (1950) Mad 339: AIR 1951 Mad 572 
(577) (Pt C) (Pr 11) (DB). 

IReversed on another point in AIR 1953 SC 
98.] 

- Sch. 1. Table A, Regn. 25 — Call made before 

transferee registered as member — Forfeiture of 
shares for non-payment — Validity. See Ibid, 

S. 30. AIR 1952 Pepsu 47. 

-Seh. 1. Table A, Reg. 26 — Ss. 17, 18, 21, 32 

(2) (g), 54-A, 55, 104 (2), 132, 151, Sch. 1. 

Table A, Regns. 24 to 30, Sch. 3, Forms E and 
F. 

Forfeiture of shares — Forfeiture for non¬ 
payment of calls is not the only form of forfeiture 
— Articles of Association permitting other forms 
of forfeiture are not ultra vires if they do not 
offend Companies Act or other law of the land —^ 
Articles held not ultra vires. See Ibid. S. 17. AIR 
1955 NUC (Cal) 645. 

-Seh. 1, Table A, Regn. 26 — The omission 

in the notice of forfeiture to specify the place 
of payment and not giving correctly the dates on 
which the calls were due have been held to make 
the forfeiture invalid. (1949) 19 Com Cas 138: 1. - 
Mad WN 424: 62 Mad LW 635: ILR (1950) Mad 
339: AIR 1951 Mad 572 (577) (Pt B) (Pr H) 

(DB). ^ sr 

IReversed on another point in Ain iyo«) o 

98.] 


SCH. 1, TABLE A, REGN. 27. 

-Sch. 1. Table A, Reg. 27 — Ss. 17, 18, 21, 22 

(2) (g), 54-A. 55, 104 (2), 132, 151, Seb. 1. 

(able A, Regns. 24 to 30, Seh. 3, Forms E and 

Forfeiture of shares — Forfeiture f 01 " 

Kivment of calls, is not the only 0 F. 1 ^ other 
eiture - Articles of Association permi tmg o'ner 
orms of forfeiture are not ultra 'ires if c> he 
lot offend Companies Act or other l.n• 1 

and - Articles held not ultra vires. Sec turn, 

; 17 . AIR 1955 NFC (Cal) 64o. 
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SCH. 1, TABLE A, REG. 28. 


SCH. 1, TABLE A, REGN. 42. 


1, Table A, Reg. 28 — Ss. 17, 18, 21, 32 
(2) (g), 54-A, 55, 104 (2), 132, 151, Sch. 1, 
Table A, Regns. 24 to 30, Sch. 3, Forms E and 
F. 

Forfeiture of shares — Forfeiture for non¬ 
payment of calls is not the only form of for¬ 
feiture — Articles of Association permitting other 
forms of forfeiture are not ultra vires if they 
do not offend Companies Act or other law of the 
land — Articles held not ultra vires. See Ibid, 
S. 17. AIR 1955 NIC (Cal) 645. 

-Sch. 1, Table A, Regn. 28 — Non-payment of 

call — Share forfeited — Liability of shareholder 
— Call barred by limitation — Effect — Meaning 
of ‘Liability’ and ‘owing’ — (Limitation Act (1908), 
Arts. 112 and 115) — (Companies Act (1956), S. 1, 
Table A, Regn. 33). 

The term ‘liability’ expresses the slate of being 
under obligation in law or in justice. The word 
‘owing’ is synonymous with ‘due’. These terms 
have not reference to the time of payment or the 
fulfilment of an obligation. The term ‘owing’ in¬ 
cludes all debts whether payable in praesenti or 
in luturo. It docs not necessarily imply an en¬ 
forceable obligation. 7'hc word ‘due’ or ‘owing’ 
in its ordinary sense means something which is 
justly owed; Ihnt which Hit* law or justice requires 
to be paid or done; 63 SWR 465 and 69 All Rep 
809, Ref. 

A shareholder, after the forfeiture of his shares, 
ceases to be a member of the Company; but he 
be comes liable to pay the balance due under a 
separate contract, that is, under the articles of 
association providing for forfeiture of shares in 
certain eventualities. Article 112 of the Limitation 
Act does not apply to a claim for the amount 
Jorleiled, as such a claim cannot lie said to he 
lor a call bv a company registered under any 
statute or Act”. 

Although Hie remedy by wa> of suit for the 
recovery of the money due on the first call has 
been extinguished bv efflux of time, the right of 
the company to the* amount is not destroyed. \s 
the forfeiture of shares under the relevant Articles 
ol Association gives rise to a fresh cause of action, 
the suit of the Ranking Company on its basis 
filed within three months of the forfeiture is 
within limitation under Art. 115, Limitation Act. 
ILR ( 1958) Pun| 2356: (1958) 28 Com Cos 402: 

AIR 1959 Pun| 328 (329, 330, 332) (Pt C) (Prs 10 
15, 16, 23). ’ 

SCH. U TABLE A, REGN. 29. 

“ ; S(h - *• Table A. Regn 29 — Ss. 17, 18. 21, 

33 (2) (g), 54-A. 55, 104 (2), 132, 151, Sch. 1, 

3 able A, Regns. 24 to 30, Sell. 3. Forms E and F. 

forfeiture of shares — Forfeiture for non pay¬ 
ment of calls is not the only form of forfeiture 
-- Articles of Association permitting other forms 
ot forfeiture are not ultra vires if they do not 
ofTend Companies Act or other law of the land 
7" Articles held not ultra vires. Sec Ibid S 17 
Allt 1955 NUC (Cal) 645. 

SCH. 1, TABLE A, REGN. 30. 

“ ; SH| * L Table A. Regn 30 — Ss. 17, 18, 21, 32 

(2 (g), 54-A. 55. 104 ( 2), 132, 151, Seh. 1, 

I able A, Regns. 24 to 30, Seh. 3, Forms E and F. 

Forfeiture of shares—Forfeiture for non-payment 
of calls is not the only form of forfeiture—Articles 
ol Association permitting other forms of forfeiture 
are not ultra vires it they do not ofl'end Companies 
Act or other law of the land — Articles held not 
ultra vires. See Ibid, S. 17. AIR 1955 NUC 
(Cal) 645. 


-Sch. 1, Table A, Reg. 42, S, 105-C — Scope 

and applicability — Regn. 42 and S. 105-C did not 
cover same field —• Companies Act (1956), S. 81, 
See Ibid, S. 105-C. AIR 1963 Orissa 189. 

-Sch. 1, Table A, Reg. 42 — Scope. See Ibid, 

S. 105-C. AIR 1955 NUC (Pepsu) 2501. 

SCH. 1, TABLE A, REGN. 55. 

-Sch. 1, Table A, Regn. 55 — Adjournment — 

Power of meeting to adjourn itself. 

The right to adjourn which is expressed through 
a Chairman where one exists is a right inherent 
in an assembly which can be exercised by it 
where none exists. Hence that power does not 
involve and imply that there must in every case 
be a meeting held under a Chairman at one place 
before an adjournment can be said to lake place 
by the actual holding and conducting of a meeting 
at another place. (1951) 1 Mad LJ 5: 64 Mad 
L\Y 172: (1951) 21 Comp Cas 93: AIR 1951 Mad 
542 (545) (Pt C) (Pr 7). 


SCH. 1, TABLE A, REGN. 65. 

-Seh. 1, Table A, Regns. 65 and 66 — Right to 

vote by proxy — It is not common law right —« 
It is determined by Articles of Association which 
is a contract between shareholder and company. 
See Ibid, S. 79 (2) (g). AIR 1953 Mad 520 (DB). 


SCH. 1, TABLE A, REGN. 6G. 

--Seh. 1 Table A, Reg. 66 — Right to vole by 

proxy — It is not common law right — It is 
determined by Articles of Association which is a 
contract between share-holder and company. See 
Ibid, S. 79 (2) (g). AIR 1953 Mad 520. 


SCH. 1, TABLE A, REGN. 70. 

Sch. 1, Table A, Regn. 70 — The share-holders 
may well desire to have other qualifications for 
a person to he a director, though it may not be 
a share qualification. See Ibid, S. 85. AIR 1951 
Mad 520. 


SCH. 1, TABLE A, REGN. 71. 

-Sch. 1, Table A, Regns. 71 and 72 — Chairman 

of company also acting as treasurer — Liability 
for negligence in management of company. 

The Chairman of a company, who is also the 
treasurer and in whom the administration of ihe 
company is vested under the articles cannot escape 
liability by stating that lie entrusted the entire 
management to another and, therefore, he is not 
responsible for the extensive acts of misapporia- 
tion committed by the vice-Chairman. (1956) 26 
Com Cas 55: 1956 Andhra \VR 123: 1956 Andhra 
LT 207. 


SCH. 1, TABLE A, REGN. 72. 

Sch. 1, Table A, Regn. 72 — Chairman of 
company also acting as treasurer — Liability for 
negligence in management of company. See Ibid 
Sch. 1, Tab. A, Reg. 71. 1956 Andhra LT 207. 

SCH. 1, TABLE A, REGN. 73. 

-Sch. 1, Table A, Reg. 73 — Power of directors 

to borrow — (Companies Act (1956), S. 23 (1) 
(d) ). 

Art. 73 ol the Table A of Schedule I of the 
Companies Act presumes that the directors have 
power to borrow on behalf of Hie company subject 
to the limitation that borrowing in excess of the 
issued capital should lie only with the consent 
of the shareholders. The usual presumption is 
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COMPANIES ACT (7 of 1913), Sch. 1, Table A, Regn. 73 


that the directors of the company would be entitl¬ 
ed to borrow subject to the restriction placed on 
I he borrowing powers in the Memorandum and 
Arlicles ot Association. Where the Memorandum 
and Arlicles of Association do not say that the 
directors should not borrow at all on behalf of 
the Company, no specific power to borrow is 
necessary. (1956) 26 Com Cas 298: 68 Mad LW 
818: AIR 1957 Mad 122 (125, 126) (Pt A) (Pr 17) 
(DR). 

-- Sell. 1 , Table A, Reg. 73 — Directors exceed¬ 
ing their limit — Acquiescence by all shareholders 

— Effect — (Companies Act (i956), S. 293 (1) 

<d) ). 

The acquiescence of all shareholders in excess 
loans contracted by the directors would be suffi¬ 
cient to validate such excess debts. Where the 
company consisted only of two shareholders at 
the time it borrowed the money for the company, 
by contracting the debts jointly for the company 
and by acknowledging them, they certainly 
acquiesced in loans so far as they were intra vires 
of the company, though they were ultra vires of 
the directors by exceeding the issued share capital. 

The object of Art. 73 in Table A of Schedule I 
of the Companies Act is to ensure the interest of 
shareholders, and not to ensure compliance with 
any such metaphysical requirements. Besides the 
excess will be binding on the company on two 
other principles, viz., that the loans were advanced 
by the creditor, a stranger to the company, who 
was entitled to assume that the internal manage¬ 
ment of the company was being done regularly 
by its directors and shareholders, and secondly, 
because the amount borrowed for the company 
by its only two shareholders were received by 
the company and utilised by it for its own benefit 
for purpose intra vires of the company. (1956) 
26 Coni Cas 298: 69 Mad LW 818: AIR 1957 Mad 
122 (126) (Pt B) (Prs 18, 19) (DB). 

SCH. 1, TABLE A, REGN. 75. 

-Sch. 1, Table A, Reg. 75 — Allotment of shares 

— Meeting of Directors — Necessity of — Ac¬ 
ceptance of offer to take share. See Ibid, S. 101. 
AIR 1955 NEC (Mad) 3186 (DB). 

SCH. 1, TABLE A, REGN. 77. 

-Seh. 1, Table A, Regn. 77 — The shareholders 

may well desire to have other qualifications for 
a person to be a director, though it may not he 
a share qualification. Sec Ibid, S. 85. AIR 1951 
Mad 520. 


SCH. 1, TABLE A, REGN. 78. 

-Sch. 1. Tabic A, Reg. 78 — Article of Com¬ 
pany in words of Reg. 78 — Held on facts that 
one of the two directors should have retired at 
the general meeting. (1953) 1 Mad LJ 346: (1963) 
23 Com Cas 29: 66 Mad LW 124: ILR (1953) Mad 
966: AIR 1953 Mad 520 (525) (Pt C) (Pr 11) 
(DB). 

SCH. 1, TABLE A, REGN. 85. 

-Sell. 1, Tabic A, Regulation 85 — It is not 

compulsory. 

Regulation 85 of Table ‘A’ in the First Schedule 
is not a compulsory regulation; it is within the 
competency of a company to adopt it or to adopt 
it with any modification. (1957) 27 Com Cas 340: 
AIR 1956 Pepsu 89 (96) (Pt K) (Pr 26). 

SCH. 1, TABLE A, REGN. 87. 

-Seh. 1, Table A, Reg. 87 — Enquiry as to 

decision taken by Board of Directors — (Com¬ 
panies Act (1956), S. 291). 


The company or the Board of Directors speak 
primarily through its or their resolution. If the 
enquiry is as to what was the decision taken by 
the Board of Directors the Court would look 
more and depend more on the actual terms of the 
resolution than on the terms and the language in 
which such decision was conveyed by letter or 
correspondence. (1958) 28 Com Cas 565: AIR 1957 
Cal 709 (714) (Pt B) (Pr 13) (DB). 

Sch. 1, Table A, Reg. 87 — Allotment of shares 
— Meeting of Directors — Necessity of — Ac¬ 
ceptance of offer to take shares. See' Ibid, S. 101. 
AIR 1955 NEC (Mad) 3186 (DB). 

SCH. 1, TABLE A, REGN. 95. 

• Sch. 1, Table A, Reg. 95 — Effective source 
of dividend. 

The view that until a dividend is declared there 
is no right in a shareholder to participate in the 
profits and that the declaration of dividend by 
the company is the effective source of the dividend 
which is subject to tax cannot be accepted. The 
declaration of dividend is certainly not the source 
of the profit. The right to participation in the 
profits exists independently of any declaration by 
the company with the only difference that the 
enjoyment of profits is postponed until dividends 
are declared. AIR 1953 Bom 1, Disapproved. 
Bacha F. Guzdar. Bombav v. Commr. of I.-T. 
Bombay, (1955) 27 ITR 1: 1955 SCA 675: 1955 
SCJ 68: (1955) 25 Com Cas 1: (1955) An WR 
(SC) 27: 57 Bom LB 617: 1955 SCR 876: (1955) 

1 MLJ (SC) 27: AIR 1955 SC 74 (77) (Pt D| 
(Pr 8). 

-Sch. 1, Table A, Regns. 95 and 96 — Income 

—Interim dividend declared by directors of Com¬ 
pany before, but paid during accounting year, is 
assessable to tax. See Income-Tax Act (1922), 

S. 3. ILR (1961) 2 Punj 659. 

SCH. 1, TABLE A, REGN. 96. 


-Sch. 1, Table A, Regn. 96 — Income — 

Interim dividend declared by directors of com¬ 
pany before, but paid during accounting year, is 
assessable to tax. See Income-tax Act (1922), 
S. 3. ILR (1961) 2 Punj 659. 


SCH. 1, TABLE A, REGN. 99. 

•-Sch. 1, Table A, Regn. 99—Nature of reserve 

shown in balance-sheet. See Business Profits lax 
Act (1947), Sch. 2, R. 2 (1). AIR 1953 SC 501. 

-Sch. 1, Table A, Regn. 99 — The word 

“reserve” or “reserves” has a technical sense in 
the Companies Act. The word “reserve” cannot 
be given a wider meaning in business profits tax 
than the one given under Regulation 99 of Table A 
of 1st Schedule or S. 131-A of the Companies 
Act. See also Business Profits Tax Act (21 of 1947)« 
Sch. 2, R. 2. AIR 1954 Pat 139 (DB). 

SCH. 1, TABLE A, REGN. 107. 

-Sch. 1, Tabic A, Regn. 107 — Misconduct of 

auditor — Charges under Chartered Accountants 
Act, Sch., items (o) and (p) in respect of Proflt 
and Loss Account — Absence of charge under 
item (q) — Withdrawal of allegations of dis¬ 

honesty — Effect. See Chartered Accountants Act 

(1919), S. 21 (1). (1957) Com Cas 114: AIR 1957 

Cal 33 (DB). 


Ich. 1, Table A. Regn. 107, S. 132 (3) 

, 0 f — Selling commission paid to Mana^m# 
- Failure to disclose in Profit and Loss 
_ Effect — (Companies Act (19oo;, 

>11). 
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Regulation 107 is supplementary to S. 132 (3) 
and requires some additional information to be 
given. The fact therefore, that a commission is 
not a part of the Managing Agents’ remuneration 
and is not consequently liable to be shown under 
Art. 132 (3) of the Act, does not establish that 
it need not be shown under the directions con¬ 
tained in Regulation 107. Thus where in the 
Profit and Loss account of certain company, the 
amount paid as selling commission to the Manag¬ 
ing Agents appeared nowhere neither as a part of 
the Managing Agency remuneration, nor as an item 
of expenditure and therefore, the impression 
created by the Profit and Loss Account on the 
shareholders was that the amount shown there as 
profit on trading was the whole amount of the 
icceipt from sales, there is a violation of Regula¬ 
tion 107, as by suppressing the payment of the 
selling commission it understates the gross income 
and omits to state an item of expendituie. (1957) 
27 Com Cas 114: AIR 1957 Cal 33 (43) (Pt E) 
(Prs. 31, 32) (DB). 

Sch. 1, Table A, Regn. 107 — Gross profits — 
Meaning of — Selling commissions paid to manag¬ 
ing Agents — Not cost of goods. 

\ccording to the authoritative definition of 
‘gross profit’ current among Accountants, the term 
moans the excess of the sales (less returns) over 
the cost of the goods sold including the expenses 
lirectlv attributable to putting the goods in a 
saleable condition. The expenses which can be 
leductcd, in addition to the cost of the goods, from 
die receipts from sales do not, according to this 
definition, include selling commission paid to the 
Managing Agents because tin* expense on account 
d such commission is not attributable to putting 
bio goods in a saleable condition. (1957) 27 Com 
Cas 114: AIR 1957 Cal 33 (42) (Pt F) (I>r 30) 

' ^ j • 

SCU. 3, FORMS E AM) I 

Sch. 3, Forms E and F — Foreiture of shares 
- foreiture tor non payment of calls, if only 
jorm of forfeiture — Articles of Association 
permitting other forms of forfeiture whether ultra 

"'DB) S( * C ]hU] ' S ’ 17 ‘ A,R 11,55 NUC (Cal) 045 

COMPANIES ACT (1 of 1956) 


PREAMBLE 


—Preamble — Companies Act (1913) — Legis¬ 
lation with regard to non-trading company in part 
B State — Applicability of Acts of 1913 and 1956 
-(Cochin Companies Act (11 of 1122). Preamble) 
- (Constitution of India, Sell. 7 List 2. Entry 
’—) • 

Legislation with regard to a non-trading com 
•»nv is within the exclusive competence of the 
Mate and neither the Indian Companies Ac! 1913 
extended to Part B States bv Central Act 3/51, 
or the Companies Act (Central Act 1/1956) can 
ipplv to non trading companies in the old Part B 
Mates. It would therefore tollow that the old 
' °‘'hm Companies Act is unaffected either hv 
' cntral Act 3/51 or Central Act 1/50 so far as non 
trading companies are concerned and that that 
h t continues to govern such company 1958 Ker 
I T 1178: 1958 Ker LJ 1285. 

SECTION 2 (3) 

— Ss. 2 (3) (d), 2 (30). 261 (1) (a) -- Officer - 

Person hn'ding office or place of profit_Test 

o determine — Partner of managing agent firm 
,s offi( it and also holds office or place of profit 
mder the managed company - Employee of such 
CVol 3] Fn f) 53 


firm elected as director of company — Election 
hit by S. 261 (1) (d) and (f) read with Cl. (a). 
See Ibid, S. 261 (1) (a). AIR 1962 Bom 92. 

SECTION 2 (7) 

-S. 2 (7) — Official Trustee — If ‘body 

corporate" — Right to vote. Sec Ibid, S. 153. AIR 

1959 Ker 254. 

SECTION 2 (10) 

-Ss. 2 (10), 34 — Legal status of company — 

Public limited Company creditor of another com¬ 
pany—Some share-holders of former are not there¬ 
by creditors of the latter. 

A company is a juristic person with a right 
to sue and with a liability to being sued. It can 
act in its own name and is not a mere association of 
the shareholders in the sense in which a joint 
Hindu family is. When a public limited company 
is a creditor of another company, it cannot be 
said that some shareholders of the former com 
panv are creditors of latter company. (1964j 
1 Com LJ 166: ILR (1964) 2 All 477: AIR 1964 
All 473 (476) (Pt C) (Pr 14) (DB). 

SECTION 2 (11) 

-Ss. 2 (11) and 10 — Jurisdiction of Civil Court 

— (Civil Procedure Code (1908), S. 9). 

There is no provision in the Companies Act 
excluding the powers of a civil Court in respect 
of any matter. 

There have been four exceptions at anv rate 
recognised to the rule in Foss v. Harhottle, (1943 
07 L. R. 189, namely (a) the act complained of 
being ultra vires of the company, (b) fraud, (c 
where it is impossible lor the minority to get 
redress, and (d) the ends of justice require the 
intervention of the Court. A shareholder has 

certainly got a cause of action to challenge the 
proceedings negativing his right to vote bv proxy 
when what is asked for hr the plaint is that certain 
proceedings evidenced by certain resolutions pur 
ported to have been passed at a meeting have not 
been validly passed and are not binding on the 
company or the shareholders, such a relief car* 
be obtained in Civil Court and hv shareholders 
Even in respect of matters provided in the Com 
panics Act the jurisdiction of the Civil Court i> 
not taken away. 1959 Ker LJ 309: AIR 1959 Ker 
254 (264. 265, 266) (Pt D) (Prs 48, 49) (DB). 

SECTION 2 (13) 

-S. 2 (13) — “Director" — If includes manag 

ing director. See Ibid, S. 312. AIR 1960 Bom 167 
[Reversed in AIR 1961 SC 573.1 

SECTION 2 (14) 

“ Ss. 2 (14) and 10 (2) — Proceedings under 
S. 141 — Jurisdiction of — Madras Cliv Clvl 
Court. 

Proceedings under S. Ill would imdoubledh 
lie one ol those in respect of which the matter 
can he heard hv the District Court if so cm 
powered under S. 10 (2). 

The Madras City Civil Court is not a Dislric* 
Com! within the meaning of S. 2 (14) as if can 
not he said to he the principal Civil Court of ori 
grnal Civil Court of original jurisdiction sue) 
Comt. in the city of Madras, being the Oiimire 
Side of the High Court. Therefore, the Madras "city 
Civil Court would have no jurisdiction hv \irtue 
of the Notification of the Central Government 
dated 29lh May, 1959, and the matters covered bv 
S. 10 (2) of the Act should ho dealt with orlv bv 
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the High Court. 72 Mod L\V 650: (1960) 30 Coni 
Cas 21: 1959 Mad WN 706: ILR (1960) Mad 68: 
(1960) 1 Mad LJ 272: AIR 1960 Mad 79 (79, 80) 
(Prs 2, 3). 


ment 


SECTION 2 (18) 

S. 2 (18)—Office of profit under the Govern- 
What constitutes — Person appointed 


auditor of Durgapur Projects, Ltd. or Hindusthan 
Steel, Ltd. holds office of profit under the Gov¬ 
ernment. See Constitution of India, Art. 102 (1) 

(a). AIR 1964 SC 254. 

•-Ss. 2 ( 18 ), 617 and 619—Auditors of company 

In which 100 per cent, of the shares are held by 
Central or State Government — If ‘holder of an 
office of profit* under Government — Right to 
stand as candidate for election to House of the 
People — Constitution of India (1950), Art. 10* 
(1) — Applicability — Words and Phrases — 

‘Office of profit*. 

The provisions of S. 619 of the Companies Act 
make it clear that notwithstanding S. 224 of the 
Act the appointment of an auditor ot a Govern¬ 
ment company’ rests solely with the Central Go¬ 
vernment as also his removal from office. llie 
powers and duties of an auditor in respect ot 
companies other than Government companies are 
laid down in S. 227, lnd S. 227 does not apply to 
a ‘Government company as defined in S. - \io 

read with S. 617 of the Act. 

When 100 per cent, of the shares of a compan \ 

are held by the Union Government or a State Gov¬ 
ernment it is a ‘Government company and an 
auditor appointed in respect of such a company 
must be held to be the holder of an office of 
profit under the Government of India or under 
a State Government, as the case may be within the 
meaning of Art. 102 (1) (a) of the Constitution 

of India and therefore disqualified to stand as a 
candidate for election to the House ot the Pe°pl?- 
Guru Gobinda Basu v. Sankari Prasad Ghosal 

(1964) 1 SCJ 259 : (1964) l n Co JVJh J | o' ir 188 • 
crwii Afi • MQ(V4l 1 SCJ 259 t (1964) 2 SC A loo • 

iSJ C.“u I66-? AIR 1964 SC 254 (256. 258. 259. 
260) (Prs. 7, 12. 14, 15). 

SECTION 2 (23) 

_Ss 2 (23), 34 — Limited Company Has 

separate legal personality - Directors cannot be 

made liable for legal liability incurred bv Com- 
pany. (1897) AC 22 and (1888) 40 Ch D o95 

Rel. on. — General Clauses Act (J 897 ^j 
— Companies - Suit by or against - LiabiliU 

directors. 1963 BLJR 12,. 

SECTION 2 (25) 

B _S 2 (25) — Managing agency if ‘business’ 

and properly capable of being held on trus See 

Income-lax Act (1922), t w in. 

o (25) — Person in position of defendant 

i aL on pnmrmssiOll — 


_> v iz;oi — i tiovu *** t -- 

isk ing bis evidence to be taken on commission- 
’rovisions applicable — Benefit under O. 26, R. - 

Iwmking'parlner 1 ofmmnaging ^ncyrf defen- 

!18 : AIR 1962 Andh Pra 435 (DB). 

SECTION 2 (26) 

-S. 2 (26) — "Managing director" — If l ' 1( ' u<1 

in ‘‘director" — S. 2 (13). See Ibid. S. 312. 


I"T( 2 Sr Managing directorship of company 
- If‘legal character - Suit for declaration - 
(aintainability. See Specific Relief Act (18..S. 

AIR 1959 Bom 201. 


SECTION 2 (27) 

-Ss. 2 (27), 155 (1) (b), 41 and 111 (3) — Re- 

ctilication of register — Refusal by company to 
rectify — Holder of shares by transfer or trans¬ 
mission has remedy both under S. 155 and under 
S. 111. 

In spite of the definition of ‘Member’ as given, 
in Ss. 41 and 2 (27) of the Act, the holder ol 
shares as a result of transfer of transmission of 
shares can seek his remedy even under S. 155 
of the Act when aggrieved by refusal of the Com¬ 
pany to rectify the Share Register. In interpret¬ 
ing S. 155 (1) (a) and (b) as they stood in the 
Act of 1956 since there was overlapping to some 
extent with regard to these provisions, the Amend¬ 
ing Act of 1960 was passed but it w’as never Hie 

intention of the Legislature to confine the sum¬ 
mary remedy of S. 155 (1) (b) to the very few 

cases of subscribers to the Memorandum of Asso¬ 
ciation and to exclude from its purview the vasf 
majority of the cases of persons claiming title to 
the shares by transfer or transmission : AIR 190? 
SC 1669, ReL on. 

S. 155 and S. Ill of the Companies Act, 1956 
provide two alternative remedies for a person ag¬ 
grieved by refusal of the Company to rectify the 
Share Register. The aggrieved person has two 

forums for his choice — one is to approach the 
Court and the other is to approach the Central 
Government : AIR 1958 Bom 247 and AIR 1962 
Cal 380 and AIR 1961 Cal 528 and AIR 1963 Punj 
341, Ref. AIR 1964 Cal 335 (338, 339) (Pi A) 

(Prs 5. 7) (DB). 


SECTION 2 (30) 

-S. 2 (30) — ‘Officer’ — Secretary or agent of 

Bank. See Companies Act (1913), S. 2 (11). (1958) 
2 Andh WR 331 : AIR 1958 Andh Pra 756. 

-Ss. 2 (30) (a), 261 (1) (a), (d) and (f) — 

Officer — Person holding office or place of profit 
— Test to determine — Partner of managing 
agent firm is officer and also holds office oi 
place of profit under the managed company 
Employee of such firm elected as director of com 
pany — Election hit by S. 261 (1) (d) and U> 
read with Cl. (a). See Ibid. S. 261 (1) (a). AIR 
1962 Bom 92. 

-Ss. 2 (30) and 633 — Liquidator of a company 

is an officer of the company and is entitled fi> 
be granted a relief under S. 633. ( 1907 ) 2 Ch I 
92 and Weekly Notes 1893 (Pages) 5. Foil: ILR 
(1955) 2 Cal 439, List. 1965 Kor LT 1124: ILL 

(1966) 1 Kor 1. 


Com- 


SECTION 2 (46) 

—Ss. 2 (46), 41 and Table A. Reg. 19 — 
es Act (1913), S. 2 (16), S. 30 pnd Tabic A 
18 — "Member '*, "shareholder and holde 

share ** — Meaning of. 

ic words 'member, ‘shareholder’ and hoickir 
share’ have been used interchangeably in i 
ipanies Act. The words ‘holder of a sharc ^ 
d to the word ‘shareholder, and the expr 
‘holder of a share’ denotes in so far as uic 
pany is concerned, only a person who-as < 
ehoidcr, has his name «itered on the re*is 
members. (1887) 37 Ch. D 346 Rcl. ^ 

,rah Trading Co., Ltd. v. Commr. of I.-l« ^ 
1133: (1959) 36 ITR 215 : (1959)I 29 Coni Ca 

(1960) SCA 277: (1959) Supp (2 **' 

i Cal L.I 29: AIR 1959 SC 775 (7,9) (Ft 

S. 2 (46) — Company — Public, wbelhcr sub. 

tiallv Interested — No less l an . 

. of' share holding by Government — P< 


COMPANIES ACT (1 of 1956), S. 3 
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tage of share-holding — Monetary value of shares 
and not number of them, criterion — Words uud 
Phrases — Shares — Indian Income-tax Act, 1922 
(Central Act 11 of 1922), S. 23-A. 

The proportion of the shares held bv the Go¬ 
vernment to the total paid-up capital of the as- 
sessee-company worked out to 44.8 per cent, bv 
monetary value and 30.99 per cent, by number of 
shares. On the question of the criterion lor de¬ 
termining whether not less than forty per cent, 
of the shares are held by the Government to make 
the company one in which the public are subs¬ 
tantially interested. 

Held, the company is one in which the public 
are substantially interested. The existence or other¬ 
wise oi a substantial interest will have to be 
gauged with reference to the participation in the 
share capital of a company and not by the num¬ 
ber of shares held irrespective of their value and 
character. A share is a right to a specified amount 
of the share capital of a company carrying with 
it certain rights and liabilities while the companv 
is a going concern and in its winding up. 3 Horn 
HER 69: oc LR (1901) 1 Ch 279. Ref. (1965) 1 
ITJ 128: 1964 Ker LT 647: 1964 Kei* LJ 926: 
(1965) 58 ITR 429. 

SECTION 3 

~~ Ss - 9 (b), 81, 255 to 259, 397 — Private 

limited company — Relationship amongst partners 
Nature of — Agreement amongst partners to 
bold shares in equal proportions, to make named 
partner chairman, to have equal representation in 
the Hoard of Directors and not to sell shares to 
public — Agreement not incorporated in Articles 
of Association — Company converted into public 
company — Agreement held could not be enforced 
against public company in its working. 

Held, id that a private limited companv w;i, 
m substance a partnership, and the relationship 
amongst the three groups in the matter oi the 
( ondiM o| the ailairs of the company, would be 
examined on the looting that they were partners 
so long as the company continued to 1 h* a private 
«■ o in pan v. hi) Tile agreement could not be said 
to be binding on the company in the sense llud 
» was executed on behalf of the companv. (iii> 
After be conversion into a public Company, nei¬ 
ther the terms of the agreement nor the status 
quo existing prior to the dispute could be worked 

iV * 1,10 equ 1 al * hl,rc holdings must |, e disturbed 

, lnf)| uent there was invitation to the public {o 
.subscribe to any shares and the moment there wa< 
recognition o! the principle of transferability. TIio 
contractual obligation amongst the parlies could 
no longer be worked out with reference to tin* 
theory ol partnership. The Articles of Association 
(onstilu ed the contractual obligation amongst the 
shareholders of the Company. The fact that tin 
aiians ol the company were managed with hold¬ 
ing of shares in equal proportion amongst the 3 
groups lor a period of about 4 years by i'seli 
< mild not create a right in favour of the petitioner 
jind Ins group to claim that it must continue in 
he same manner contrary to the terms of the 
Articles ol Association even when the coinnanv 
became public. Such a claim would also be cor. 
trarv to the provisions of S. 81 of the Act It 
would also not he compatible with dynamic eon- 
«opt of industrial expansion. 

It was undoubtedly open to the three groups to 
impose voluntary restraint upon themselves. Rut 
he Court could not construe or impose such a iw 
traint in the absence of any Article. To accept 
such a contention would be to give the Agreemcn* 


a sanctity which coufef not fit in with the Arthde3 
of Association and the provisions of the statu,c. 

1 he term in the agreement for proportional re-' 
presentation did not tit with Ss. 255 to 259 of (hr 
Act. (1964) 1 Comp LJ 117: AIR 1963 Ori 189 (199* 
201) (Pt C) (Prs 13, 15, 16) (DB). 

~ S. 3 (1), (iii) — Private CompaWv ~~ Joint* 
shaie-holders Iranslcr oi shares in their’ 
individually It prohibited. See Companies Act 
(1913), S. 2 (1> (13). AIR 1960 Punj 455. 

" ~ S * 3 (*)• 0“) (c) — 'Private company’—Share¬ 
holders below 50 — burthcr issue of capital — 

Offer of new shares to existing members firs-f ?/nc? 
on their refusal, to other persons approved bv 
directors — If offer of new shares to public'’ S. e 
Had. S. 67 (3). AIR 1959 Punj 196. 

SECTION 4 

“S. f—Bonus shares — Issue of — incidents 
and object of — Shares, if issued as free gifts - 
EITect on rights of shareholders and companv — 

; a luation of bonus shares for purposes of income- 
tax — Market value as on date of issue If to be 
taken — Price at which shareholder sells bouus 
shares — II taxable in entirety as "capital gains’' 

ioper mode of valuation for ascertaining gain 
— Income-tax Act (11 of 1922), sections 4 and I'J-B 

Income" — Bonus obtained in the form of 
iully paid shares - If taxable - Computation of 
capita] gains for purposes of income-tax. 

I lie i.ssiic of bonus shares bv a companv is .1 
common lealuic. When a company is prospe. oti:« 
and accumulates a large surplus, il converts this 
surplus into capital and divides the capital among 
the members in proportion to their rights 7h , > 
is done by issuing fully paid shares representing 
the increased capital. The purpose is |« capita!,*? 
profits which may be available for division to 
ulilisc quasi-capital gains. Bonus shares n o (>- • 
be modern name of "capitalisation shares"'. U 
i(‘ Articles ol Association empower the company 
the company can capitalise profits or reserves ami 
issue iully paid shares of a nominal value, equai 
to the amount capitalised, to its shareholders. But 
in some cases the Articles provide for an option 
to the shareholders to take cash instead of share*. 

I Ins would make no difference in the position', 
except ot course to Die extent to which the a{>■ 
ion is exercised. When the Articles authorise* 
the satisfaction ot a dividend or bonus in lullv 
paid shares, the declaration of the dividend maU* 
he shareholder a creditor of the companv Ut* 
the amount ot his portion; the release of hi* 
against the companv tor this amount h .o 
and valuable consideration or setoff M> as‘ to 
inoke the shares fully paid, even though file 1V - 
leas(‘ is compulsory. 

Winn the shares are quoted on the Slock £,v 
rlinngu I he issue ol bonus shares is a //nil noiU' 
winch tones up the market value ot - ihe shares 
amt enables the share-holders to realise the un 
mediate profit. I lie idea iieliind the issue „i 
homis shares is to bring the nominal share raoi! 
into line with (tie (rue excess of assets over liJfvl 
'dies. A company would like to have more, work- 
in;: capital hut it need not go into lire market tor 
obtaining fresh capital l,y issuing fresh shares T 
necessary money is available will, „ illl( V , 
money ,s converted into shares which really nJlZ 
hat (lie undistributed profils have been permanent 
I' ploughed hack into the business .,n . 

vei led into share capilal. Fully paid 'I,onus shares' 
are thus not a gilt; they are merely i diVlrU, 
lion ol c a pi I a I i set! undivided profit It would i 
a misnomer to rail the recipients „t 
Shares as donees ol shares from the eon,pa‘.‘7. 
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Bonus shares arc not. issued free or ex gratia a* 
the Company gets an adequate quid pro quo from 
the shareholders. 

is also settled law that a bonus issued in the 
i orm ol lully paid shares of the company is not 
ncoms for income-tax purposes. The undistribut¬ 
ed profits ot the company applied and appropriat¬ 
ed lor the issue of bonus shares would never be¬ 
come profits in the hands of the shareholder at 
all. The bonus shares would be something in the 
nature of an extra share certificate in the com¬ 
pany. The shares allotted to a shareholder do 

not represent taxable income in his hands. The 
value of the bonus shares in the hands of the 
shareholders at the inception when they are issu¬ 
ed and allotted to him is not the amount of 
the undistributed profits which he would have got 
if they had been distributed as dividends. Nor is 
it the market value on the date of issue. It must 
be held that the real value of the bonus shares, 
as on the date of issue, would only be the face 
value of the shares. The cost of the bonus shares 
to shareholder is the face value of the shares. 

A Hindu undivided family deriving income from 
interest on securities, property, business and divi¬ 
dend from shares in a bank (a limited company), 
was allotted in 1957 bonus shares in proportion 
to the shares already held by it in the bank. In 
the year of account ending 13th April. 1959, re¬ 
levant to the assessment year 1959-00 the assessee 
Tlindu joint family) sold 94 of these bonus shares 
for Rs. 7,269-94. The Appellate Tribunal disagree¬ 
ing with the Department, held that the original 
cost to the assessee should not be taken as noth 
ing but that the closing stock must be valued at 
the original cost of the holding averaged lor the 
original and bonus scrips since issued or at the 
market price whichever is lower and that since 
the entire sum of Rs. 7,209-94 nP., did not repre 
sent the capital gains, the Income-tax OfTi( er 
-;hould recompute the profits on that basis if so 
id vised and found worthwhile. 

Held, (on reference) : (1) Bonus issued in the 

orm of fully paid shares of the company is n< i 
income for income-tax purposes, the shareholder 
does not, as a result of the transaction, receive 
my taxable income, profits or gains within the 
meaning of section 4 of the Income-tax Act; (2) 
Capital gains represent the excess realisation made 
by the assessee over and above the cost of ac¬ 
quisition; (3) The real value of the bonus shares 
to the assessee is only the face value of the shares, 
and. therefore, the capital gain should be comput¬ 
ed by the valuing of the closing stock at the ori¬ 
ginal cost of the holding averaged for the origin¬ 
al and bonus scips since issued or at the market 
price; (4) The true criterion is to take the face 
alue and to ascertain the excess, if any, realised 
by the assessee by sale of these bonus shares in 
Cie year of account which excess alone could he 
mxed as capital gains under S. 12-B of the In¬ 
come-tax Act and not the enlire sale price ol 
Rs. 7,269.94 nP. (1964) 1 Mad LJ 281 : (1964) 52 
LTR 96 : (1964) 1 Comp LJ 173 : (1964) 1 ITJ 452 : 
fLR (1964) 2 Mad 321. 

SECTION 5 

_Ss. 5, 162, 166, 210 and 220 — ‘Knowingly and 

wilfully authorising or permitting a default' — 
Meaning of — Knowledge of defaults on part of 
officer is essential. 

In order that a conviction under Ss. 162, 166. 
210 and 220 of an officer of a company may be 
sustained the only thing to prove is that particular 
officer knowingly and wilfully authorised or per¬ 
mitted these defaults. The sections speak also ot 
authorization of those defaults, hut it is not nece 


ssary to prove that. The offence is also complete, 

it the officer of the company knew of the defaults 

and permitted the defaults. 39 CWN 1152 Rel 
on. ’ 

If the prosecution establishes that each of the 
accused directors had knowledge of the defaults 
and, did not take steps to have the requirement* 
under the Companies Act complied with the pro¬ 
secution has discharged the onus to bring home 
the charges levelled against the directors. AIR 
1957 Mad 675, Rel. on. 66 Cal WN 852: (1963) 
33 Com Cas 1143: 1963 (1) Cr LJ 521 (524) 


SECTION 9 


a 


S. 9 • Scope — Transfer of office of mana 
mg director inter vivos or by will — Validity 
Sec Ibid, S. 312. AIR I960 Boni 167. 

[Reversed in AIR 1961 SC 573.] 

S. 9 — Agreement before Act to pay certair 
commission to promotors — Subsequent modiflca 
tions reducing rale of commission — Validity. Sec 
Ibid, S. 76 (1). AIR 1958 Bom 491. 

-Ss. 9. 210, 166, 217, 219, Sch. 6, Parts 1 and 

- Declaration of dividends has to be made in 
annual general meeting — Act of declaring divid¬ 
ends beyond power of company—Declaration can 
be granted — Specific Relief Act (1877), S. 42. 

S. 210 provides that at every annual general 
meeting of a company held in pursuance of S. 166, 
I he Board of Directors of the company shall lay 
before the company, first a balance-sheet for a 
period following the last accounts and secondly 
the profit and loss account for that period. Unde* 
S. 217 there shall be attached to every balance 
sheet laid before a company at the annual gene¬ 
ral meeting a report by its Board of Directors with 
respect to the slate of the Company's affairs, the 
amounts which it proposes to carry to any re¬ 
serves in such balance-sheet and the amount, if 
any. which it recommends should be paid by way 
ol dividend. S. 219 which speaks of balance-sheet 
of a company and auditors’ report to be placed 
before the shareholders fortifies that position. Non 
compliance with that provision is punishable. In 
S. 217 of the Act, it is provided that the recoin 
mendation as to dividend should he made in the 
report and such report should he attached to the 
balance-sheet and placed before the company at 
its annual general meeting. The consideration o; 
the balance-sheet and accounts appears to be 
an ordinary and not a special business. Undei 
S. 173 of the Act and under S. 211 both tin 
balance-sheet and the profit and loss account arc 
to be prepared in accordance with Pari 1 and 
Part 2 of Sch. 6. The cumulative effect ol all the 
provisions of the Act is that the declaration o.^ 
dividends should he made at the annual genera 
meeting. Dividends cannot be sanctioned at extra 
ordinary meeting. Ss. 166, 186, 210, 211,217 and < 
provisions in Sch. 6, Part 2. Cl. 3 (14) of the / c 
ndicate that the declaration of dividend is a 
business of the annual general meeting. 64 c* 

In the view, that the declaration of dividend is < 
natter pertaining to the annual general meeting tm 
Vrticle of Association of the Company whi . 
nconsistent with this is ultra vires the Compame^ 

Vet under S. 9. If the declaration of - 
)eyond the competency and power of the c 
he plaintiff-shareholder is entitled to a d 
ion to that effect. There cannot he any estop 
>el by words or by deeds against the p 

>f the Companies Act. , nresent case. 

Held, that under the Articles mi the pr ni 

,articularly Art. 170, no larger dividend cou 
led a red than what was recommended b> the a 
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'tors: but the company in general meeting cculcl 
declare smaller dividend. In order that the share¬ 
holders at a general meeting declaring dividend 
should be able to make up their mind as to quan¬ 
tum of dividend to be declared, they should have 
before them first, the entire accounts of the 
financial year which was just over and secondly, 
a report on the financial position of the company 
brought up to date under S. 217 (1) (d). Unless 
these were available, the meeting could not pro¬ 
perly discharge its obligations. If the directors 
obtained the sanction of a dividend at an extra¬ 
ordinary general meeting without submitting the 
accounts required by the Companies Act or re¬ 
quired by the Articles it would amount to robbing 
the provisions in the articles as well as in the 
Companies Act of the purpose and effect for which 
these were made for the protection of the share¬ 
holders. (1887) 1 Ch. 414, Rel. on. 68 Cal \VN 
302: (1964 ) 34 Com Cas 570: AIR 1964 Cal 247 
(252, 253, 254) (Pt A) (Prs 25, 26, 27, 29. 32, 35). 

-Ss. 9, 41 (2), 111, 155, Sell. 1, Table A; Reg. 

21 — S. 155 (1) (b) — Applicability — 'Person 
having become a member ’ — Expression means 
'having become entitled to be a member ’ — S. 
155 Is not enacted subject to S. 111. 

Definition in section 41 (2) cannot be applied to 
the expression 'any person having become a mem¬ 
ber' in S. 155 (1) (b). The expression means 

having become entitled to be a member' or ‘hav¬ 
ing got the right of membership’. If a person 
has ‘come to be’ a member then every qualifica¬ 
tion prescribed by S. 41 is not necessary for him. 

In view of the provisions of Ss. 9 and 111 (l). 
sub-section (3) of S. Ill merely puts a feller op 
the powers of the directors and does not in anv 
way abridge the powers of the Court. Section 155 
has not been enacted subject to S. 111. S. 155 
is the controlling section and gives the Court an 
overriding power notwithstanding anv previous 
order of the Central Government. Section 111 may 
have given a speedy remedy in eases which should 
not normally come to Court, blit llie power ot 
the Court to order rectification of the Register of 
members under S. 155 remains unaffected bv S. 
111. AIR 1958 Bom 247 and AIR 1961 Cal 528, Rel. 
(1963 ) 33 Com Cas 36: AIR 1962 Cal 380 (385, 
386) (PI F) (Prs 32, 33). 

—Ss. 9 (b). 3, 81, 255 to 259, 397 - Private 

limited companv — Relationship amongst partners 
- Nature of agreement amongst partners to bold 
shares in equal proportions, to make named part¬ 
ner chairman, to have equal representation in tin* 
Board of Direelors and not to sell shares to 
public - - \grecmenl not incorporated in Articles 
of Association - Companv converted into public 
company — - Agreement held could not be enforc¬ 
'd against public companv in i!s working. See 
Ibid. S. 3. AIR 1963 Orissa 189. 

SECTION 10 

® S. 10 -Court authorised to bear appeals 
Order ot company judge — Appeal lies to High 
*.ourt and not to Supreme Court. See Companies 
\ct (1913). S. 153 .7*. AIR 1902 SC 1192. 

-S. 10 Jurisdiction of Court — Winding up 

if Insurance Company — Court competent to 
order -- Insurance companv ha\ ing registered 
office at Poona —• District Court at Poona and 
not Bombay High Court has jurisdiction to onle,- 
tain winding up petition. See Insurance Act (1938i. 
S. 53. AIR 1963 Bom 7. 


Ss. 10, 155 and 645 


Notification under S. 3, 
If can be deemed to 


(.ompanles Act of 1913 — 
be iu force after commencement of Ael of 1956 


Jurisdiction fo entertain application under S. 155 
— (Companies Act (1913), S. 3). 

A notification is merely a way or a manner o r 
publishing an order made by an authority competent 
to make it. Any order made under S. 3 of the 
Companies Art of 1913. could be deemed to have 
been continued bv S. 645. provided the other condi¬ 
tions of S. 645 were fulfilled. Since an order made 
bv a local Government under S. 3. Companies Act 
1913, could not have been made bv anv authority 
except the Central Government under the Act of 
1950, the notification issued on 17-8-1935 by the 
Government of C. P. and Berar cannot bo deemed 
to be in force after the commencement of the Act 
of 1956. The High Court alone has jurisdiction to 
entertain an application under S. 155 of the Act 
of 1956. 1957 Nag LJ 597: (1958) 28 Com Cas 09: 
60 Bom LR 67: AIR 1958 Bom 209 (210) (Pt k) 
(Prs 3. 4, 5) 

- Ss. 10, 2 (11) — Powers of Civil Court — 

(Civil P. C. (1908), S. 9). See Ibid. S. 2 (11). AIR 
1959 Ker 254. 

-S. 10 — Jurisdiction — Petition to rectify 

register — Forum — (Companies Act (1913). 
S. 3). 

The Court of exclusive jurisdiction in the mat¬ 
ter of a petition to rectify the register is the 
District Court as the Notifications issued under S. 3 
of 1 lie Companies Act of 1913 still apply notwith¬ 
standing the repeal of that Act bv the Act of 
1956. 1957 Ker LT 266: AIR 1957 Ker 60 (61) 
(Pr 2). 

-Ss. 10 (2), 2 (14) and 141 — Proceedings 

under S. 141 can be heard bv District Court if 
empowered -- Madras Citv Civil Court is not Di<- 
lriel Court. See Ibid, S. 2 (14). AIR 1960 Mad 79. 

-S. 10 — Notification issued under S. 5 of old 

Vet of 1913 conferring jurisdiction on District 
Court to entertain applications under certain sec¬ 
tions -- No notification under new Act — Conti¬ 
nuation of old notification. See Ibid. S. 75. AIR 
1959 Mad 334. 

-S. tO — Court - Meaning of - Court means 

Court under Companies Act and not ordinary 
civil Court. See Companies A<1 (1913 . S. 3. AIR 

1965 Ptinj 24. 

O—S. 10 — Retrospective operation — Interpreta¬ 
tion of statutes. 

It cannot be said that the Act operates retros¬ 
pectively and applies automatically to pending pro¬ 
ceedings. There is nothing in the terms of S. 10 
which would impel the Court to hold that ihe 
said section was intended to be retrospective. 
National Planners Ltd. v. Contributories etc. 60 
Pimi LR 187: (1958) 28 Com Cas 198: ICR (1958) 
Pnn j 832: AIR 1958 Ptinj 230 (232) (Pt C) (Pr 10) 
(FB). 

- Ss. 10 (2) (b) and 647 — Applicability to pend¬ 
ing proceedings — Effect of. 

Sec tion 617. sub Cl. (ii) is c lear enough fo show 
that with regard to winding up proceedings com 
mem ed before the Act further proceedings in the* 
winding up shall bo as if the present Vet lias 
not been passed. The fact that in S. 617 (u ; it is 
not said that tin* Ael ol 1913 shall be deemed to 
remain in lull force with regard to pending pro 
(•codings whereas in S. 284 of the Vet ol 1913 it 
was specifically stated that the Act prior to <hat 
would apply, does not all cm l the legal elhct ctf 
this sub-c lause. Thus with regard to pending pro 
(•codings dealing willi liquidation of companies with 
more than one lakh capital S. 10 (2) (b) will not 

apply. 1956 Ker LT 724: ILR (1956) Trav Co 1227: 

27 Com Cjls 417: AIR 1957 Trav Co 51 (53, 54. 55) 
(Pt A) (Prs 2, 3). 
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—-Ss. 10 (2) (a), 391, 392 and 647—Scope. 

Section 392 is a new section which specifically 
ve^U the High Court with the power of dealing 
with matters arising out ol a scheme approved 
under S. 391 corresponding to S. 153 of the Act 
ol 1913. Even under the Act of 1913 the jurisdic- 
iiion ot a Court to deal with matters arising out 
ot orders sanctioning an arrangement or a scheme 
during winding up proceedings was recognised. 
Sub-section (3) ol S. 392 was intended only to vest 
in the High Court the jurisdiction to deal with 
incidental matters arising out of an order sanc¬ 
tioning a scheme by a District Court or a High 
Court as the case may be under S. 153 of the 
Act of 1913 when the same was not in the course 
of winding up proceedings of a company. The 
words ‘so far as may be’ make it plain that every 
order passed under S. 153 of the Act of 1913 was 
not intended to he brought within the purview o! 
S. 392 of the Act of 1956. 27 Com Cas 417: 1956 
Iher LT 724: ILR (1956) TC 1227: AIR 1957 Trav 
£q 51 (55. 56) (Pt R) (Pr 4). 

SECTION 10-A 

-S. 10-A (1) (I)) (as amended by Act 53 of 

1963). 

Investigation into affairs of company — Ap¬ 
pellant stopping answering questions put by Ins 
pector — Application by Inspector to Tribunal 
under S. 240 (3) — Limits to jurisdiction ol Tri¬ 
bunal under S. 10-A (1) (b). See Ibid, (as amend¬ 
ed by Act 53 of 1963). S. 240 (31. ILR (1965) 2 
Purs) 339 (DB). 

SECTION 10-E 

—-S. 10-E (as amended in 1963) — Central 

Government ordering investigation under S. 23/ 
(b» — Subsequent delegation of powers under Sec¬ 
tion 237, to Company Law Board under S. 637 — 
Investigation does come to an end — Central 
Government retains its control over investigations 
started by itself. See ibid, (as Amended in 1963). 
S. 237. (1965) 2 Com LJ 152: AIR 1966 Cal 151. 

SECTION 11 


-S. 11(2)—Association in contravention of— 

Suit by some members against others — Maintain¬ 
ability (Rewa State Companies Act (1935), 
S. 4 (2) ) — (Partnership Aet (1932). S. 69 (3) 
(a) ). 


Where an association of more than twenty 
persons js formed in contravention of S. 11 (2» 
of the Companies Act and a claim is made L>\ 
some ni embers of such illegal association against 
another member, such a claim is clearly untenable. 
Where a plaintiff comes to Court on allegations 
which on the lace of them show that the con- 
tract of partnership on which he sues is illegal. 
f he oply course for the Courts to pursue is to 
$ay that lie is not entitled to any relief on the 
allegations made as the Courts cannot adjiul'calc 
in respect of contracts which the law declares to 

be illegal. (1926) 1 Ch. 657 and AIR 1951 Mad 
291. Rel. on. 

Further the analogy of S. 69 (3) (a) ol the 

Partnership Act. 1932. does not apply to the case 
as under that Act an unregistered firm is not 
illegal; there is no direct compulsion that a 
partnership firm must he registered. Badri Prasad 
v. Nagarmal. (1959) 29 Com Cas 229: 1959 SC.T 
394 : 1959 Supp 1 SCR 769 : 1959 Cal LJ 205 : 1959 
SCA 483 : AIR 1959 SC 559 (562, 563) (Pi B) 


(Prs 7, 8). 

-S. 11 — Partnership in excess of 20 persons is 

incapable of registration as partnership firm. See 


Income-tax Act (1922), S. 26-A. (1964) 51 ITR 507 

(All). 

“ S. 11 — Association — Chit fund concern — 
Not an accociation requiring registration. See 
Companies Act (1913), S. 4. AIR 1962 Andb Pra 
406. 

--S* 11 (2) — Partnership Act (1932), S. 4 and 

S. 69 — Doctrine of partnership — Absence of 
mutual agency between parties — Association ol 
members more than twenty in number — Associa¬ 
tion not registered — Money deposited with its 
Chairman — Suit for recovery of money — Asso¬ 
ciation held was not of partners and hence, S. 69 
was no bar to suit — Association held did not 
require registration under Companies Act. 1956, 
S. 11 (2). See Partnership Act (1932), S. 4. AIR 
1964 Madh Pra 153. 

-S. 11 (2) — Partnership of two individuals 

and managing agent of company registered under 
Act — Company consisting of 20 members — 
Partnership held did not contravene S. 11 (2) — 
Company as such is not a partner — (Companies 
Act (1913), S. 4 (2) ). 

Held, A partnership between two individuals and 
the managing agent of a limited company register¬ 
ed under the Companies Act, and having twenty 
members is not a partnership of more than twenty 
members contravening the provisions of S. 11 (2) 
of the Companies Act, 1956 corresponding to S.4 
(2) of the Companies Act, 1913 and there is noth¬ 
ing illegal in the formation of such a partnership. 
In the partnership agreement it is not the limited 
company as a body corporate that is a partner 
hut only its managing agent as an individual. It 
is not a partnership of more than 20 persons hut 
only a partnership of three persons. 

Obiter: A registered incorporated company as 
such which enters into a partnership with two 
other individuals will function in the partnership 
agreement only as a single person within the 
meaning of S. 4 (2) of the old Act and S. 11 (2) 
of the new Act and not as a group ot 
individuals comprising its shareholders. (1963) 

1 MLJ 250: (1963) 1 Com LJ 158: 76 Mad 

L\V 282: (1963) 33 Com Cas 833: AIR 1963 Mad 
128 (130) (Prs 5, 6, 8). 


-S. It — Applicability — Association of more 

than 20 members — Purchasing cloth and selling 
at profit tor distribution among members — Hit 
by provisions of S. 11. See Companies Act (1913), 

S'. 4. AIR 1959 Punj 104. 

-S. 11 — President of an association known 

as Waj Vitran Committee’ consisting ol 115 mem¬ 
bers tiling suit, in representative capacity lor re¬ 
covery ot loan — Association not registered under 
S. 11 — Plaintiff alleging its formation at instance 
of Government, to help it in distribution of gram 
among public — But evidence of plaintiffs own 
witnesses disclosing that an clement of acquisi¬ 
tion of gain did enter into its formation — Hem, 
committee was illegal association tailing wit mi 
mischief of S. 11 and hence suit could not do 

aintained. See Companies Act (1913). 3. 

1966 Raj 14 (DB). 


in 

Itai 


LW 173: AIR 


SECTION 12 


-S. 12 — Unlawful purpose — Meaning \\rit 
scire facias — Writ cannot issue to rescind 
ificate of registration granted to company 

nedv against company lies inLVJ}, Prl 
istitution of India, Art. 226. AIR I960 Andh Pr* 


-Ss. 12 
jccls" 


1 


(1), 13 and 3 — 

Distinction between 
/innlrihiltp to DOlliiOttl flllM! 


“Purpose" 2 nd 
Object of com- 


legality. 
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To draw a distinction between the word ^pur¬ 
pose” in S. 12 (1) and the word "objects” in 
S. 13 is to attempt to make a distinction without 
a difference. 

Whatever purpose is not prohibited by law 
remains a “lawful purpose” within the meaning 
of S. 12 of the Act. Contribution to political fund 
or political object is not legally prohibited and 
therefore such a contribution is within the mean¬ 
ing of the expression “lawful purpose” in S. 12. 

It is, therefore, clear that under Ss. 12 and 13 
read with S. 3 of the Act a company 
can certainly be formed and registered one oi 
whose objects or purposes is to contribute to the 
political funds of political parties. 61 Cal INN 374: 
(1957) 27 Com Cas 361: AIR 1957 Cal 234 (236. 
*237) (Pt B) (Prs 12, 14). 

-Ss. 12. 14 and 35 — Formation of Company 

— Declaration contained in Memorandum of As¬ 
sociation of Private Company — Person not 
subscribing his signature to declaration — Person 
is not a subscriber to Memorandum of Associa¬ 
tion even though his signature appears elsewhere 

— S. 35 does not cover this defect. 

S. 12 of the Companies Act. 1956. relates to the 
•mode of forming incorporated companies and 
provides that two. or more persons associated foi 
!inv lawful purpose may form a private company 
'bv subscribing their names to a Memorandum ol 
Association. The expression "subscribing their 
•names to a Memorandum ol Association” implies 
an agreement between the persons concerned l' 
associate each oilier into a body corporate and 
subscribing in the contest means the signing b\ 
sue li persons or their nominees in the Memoran 
dum in token of their agreement to so associate 
llicniselves. The signatories are thus parties to the 
agreement which is in the form of a declaration. 

A Memorandum of Association of a company is 
required bv S. 14 to be. where it is a private com- 
•pane, m tin* form containing a declaration pros 

Table B in Sell. 1. Those who do not 
their signatures to the declaration in 

their desire to lorm themselves into a 
and do not agree to take shares as 
in the declaration, cannot he considered 
t<» be .subscribers to the Memorandum ol Associa¬ 
tion. A person's signatures elsewhere in the 
Memorandum than in token of his being a parly 
to a declaration as to the formation of the assoeia 
lion and undertaking to accept the number ol 

diarcs mentioned cannot he regarded that such 

• • • 

person is a subscriber to the Memorandum ol 
Association, lor he is not bv his signature a parlv 
to the declaration which is the vital part of the 
Memorandum. The c onclusiveness of certificate ol 
incorporation engendered bv S. 35 does not cover 
the defect in such a case and require that those 
who have not been parties to the* declaration ir. 
the Memorandum should nevertheless he regard 
ed as subscribers therein, f urther, the mention ol 
the person a> among the first directions in the 
Articles ol Association is not of assistance to such 
person because what governs is 
ol Association and the fact 
enumeration in the Articles as 

directors will not make him subscriber as to the 
Memorandum. (1965) 2 Mad LJ 504: (1965) 2 
Com LJ 266: (1965) 35 Com Cas 930: AIR 1966 
Mad 231 (234) (Prs 6, 7) (DB). 

SECTION 13 

- S. 13 — Memorandum of Association — Objects 

clause — General words followed by specific object 
and also other general objects, all independent of 
each other — Construction. 


< rihed in 
mbseribe 
token ol 
company 
required 


the Memorandum 
of the person's 
among the first 


Held, on facts that on a proper construction of 
the memorandum of the company in question, it 
was impossible to conclude that the company has 
been formed solely for the working of the Akola 
Electric license. One of the main or principal 
objects was to carry on the business and under¬ 
taking of an Electric Energy Supply Company and 
this object included starting of industries primary 
or subsidiary to the said business. The starting of 
primary or subsidiary industries would in itself, 
be an independent object. For instance, the com¬ 
pany may start an industry to make cable, electric 
bulbs, electric meters, electric switches etc. Such 
an undertaking would he covered hv tin* ex 
pression “all industries primary or subsidiary to 
the said business”. The several other general 
objects mentioned in the objects clause were 
independent of each other. Therefore each of then: 
had to ho treated as principal and independent 
object. 63 Bom LR 815: 1961 Nag LJ 672: 
(1962) 32 Com Cas 215: AIR 1962 Bom 133 (140, 
141, 142) (Pt B) (Prs 11, 12). 

-Ss. 13, 16 and 106 — Right to dividend — In¬ 
sertion of in memorandum of association — Clause 
fixing limit of dividends — If can be altered by 
speeial resolution. 

There is no provision in S. 13 or anywhere else 
in the Act. which requires the right to a dividend 
to he inserted in the Memorandum of Association 
oi the Company. A clause in a memorandum of 
association fixing limit of dividends to be declar¬ 
ed on a particular class of shares cannot be re¬ 
garded as a condition within the meaning of S. 16 
(1) and it can he altered hv a special resolution. 
63 Cal \YN 11: (1959) 28 Com Cas 85: AIR 1959 
Cal 253 (256) (Pt B) (Pr 32). 

-Ss. 13, 16 and 17 — Alteration of object clause 

in memorandum of company — Procedure. 

The Companies Act. 1956, in India, has not ad¬ 
opted the modern English Law on the subject of 
alteration of the memorandum of a Company. The 
present position in English Law. as a result of the 
enactment of Ss. 77 and 78 of the Companies Act 
of 1947 and re-enacted in S. 5 of the Act of 1948. 
is that the necessity for confirmation by the Court 
has been removed subject to the right of the ob- 
jectors to petition for cancellation of the altera¬ 
tion. The onus, therefore, in England has shifted 
from the Companies and the Courts to the object¬ 
ors to take the initiative of making an application 
to the Court objecting to the alteration. 

Reading Ss. 13 and 16 of the Companies Act, 1956, 
together, it is clear that the objects clauses in the 
Memorandum are treated as conditions of the Me¬ 
morandum and therefore, can lie* altered only ac- 
cording to express provisions ol the statute which 
again are contained in S. 17 thereof. The proce¬ 
dure in India under the Companies Act, 1956, for 
changing objects in the Memorandum is hv special 
resolution confirmed by Court under S. 17 of the 
Act. By the express statutory provisions contain¬ 
ed in sub Ss. (2| and (5) of S. 17 the alteration 
shall not take elfect until, and except in so far 
as. it is confirmed by the Court on petition, and 
the Court ma\ make an order confirming the al¬ 
teration cither wholly or in part and on suc h terms 
and conditions, if anv as it thinks fit. 61 Cal WN 
897: ILR (1958) 2 Cal 362: (1958) 28 Com Cas 
122: AIR 1957 Cal 593 (597) (Pt A) (Prs 10, 11). 

-Ss. 13, 12 (1), 3 — Purpose and object -- Dis¬ 
tinction between — Object ol company to contri¬ 
bute to politic al fund - - Legality — (Words and 
Phrases). See Ibid. S. 12. 

-S. 13—Allotment of 


Necessity. Sec Companies 

28 Com Cas 155 (Punj). 


AIR 1957 Cal 234. 

shares—Application for— 
Act (1913), S. 6. (1958) 
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SECTION 16 

Ss. 16 and 17 — Transfer of business by 
insurance company to another insurance company 
— Clause in Memorandum of Association of trans¬ 
feror company giving power to company to sell its 
undertaking — Trans!er does not amount to altera¬ 
tion of memorandum at all. See Companies Ac! 
(1913), S. 10. AIR 1962 SC 1355. 

-Ss. 16, 13 and 106 — Right to dividend — In¬ 
sertion of in memorandum of association —Clause 
in memorandum fixing limit of dividends, whether 
can be altered by special resolution. See Ibid, S. 13 

AIR 1959 Cal 253. 

-S. 16 — Requirements of memorandum — 

Statement of object clause — Proper form — Ob¬ 
jects not to be mere possibilities. 

One indispensable condition under S. 13 which 
states the requirements of a memorandum of a 
Company is that the memorandum shall state the 
objects of the Company. Stating the objects of 
the Company in the memorandum is not a mere 
legal technicality, but is a necessity of great pra¬ 
ctical import. It must not be too vague and too 
general and too wide. But this limitation docs 
not mean that the memorandum has to be with¬ 
out any flexibility. Great liberality of language 
and aspiration is accorded to a Memorandum of 
Association in stating its objects so long as they 
give reasonable information and indication of the 
business the Company intends to carry on. The 
next consideration is that, the objects stated should 
be those which the company intends to carry out 
in near and reasonable future. They should not 
be too remote objects. 61 Cal WN 897 : (1958) 28 
Com Cas 122: ILR (1958) 2 Cal 362: AIR 1957 
Cal 593 (597) (Pt B) (Pr 10). 

SECTION 17 
SYNOPSIS 

(Companies Act (1956), S. 17.) 


The sub-cls. (a) to (g) to S. 17 (1) are a limita¬ 
tion on the company’s capacity by its special ns 
solution to alter its memorandum in respect of its.- 
objects. A company can alter the objects of its me¬ 
morandum by a special resolution only to the - 
extent required to enable it to do any of the things- 
specified in sub-Cls. (a) to (g) and for no other 
purpose. 61 Cal WN 374 : (1957) 27 Com Cas 361 i 
AIR 1957 Cal 234 (237) (Pt C) (Pr 18). 


as. 17 and -jya 


Alteration of memorandum 


of association by special resolution — Confirma¬ 
tion by Court — Imposition of conditions. 

Under S. 17 (1) (a) of the Act, a company mav 
by a special resolution, alter the provisions of ft's 
memorandum so as to enable it to carry on its 
business more economically or more efficiently. 

By a special resolution the company decided to 
add the following to its Memorandum of Associa¬ 
tion : 


(’S) To subscribe, contribute, guarantee money 
for or otherwise aid any National, Charitable, Ben¬ 
evolent, Political, Public. General or useful ob¬ 
ject, fund, trust, or any institution and to make 
donations to such person or persons and in such 
cases as may seem expedient. " 

Held, that the alteration proposed by the spe¬ 
cial resolution in question will certainly be condu¬ 
cive to the business of the Company being carried 
on more efficiently. There was nothing unlawful 
in the alteration and under S. 293. of the Act, the 
Board of Directors may contribute to charitable 
and other funds on their own responsibility up to • 
a certain limit and, with the consent of the Com¬ 
pany in general meeting beyond that limit. The 
expression ‘other funds' used in S. 293 (1) (el 
may refer to contributions of the kind indicated 
ir. the proposed addition in the Memorandum of As¬ 
sociation. Imposition of conditions is necessarv 
so that the addition may not lead to abuse. 1958- 
BLJR 502 : (1960) 30 Com Cas 387: AIR 1959 Pal 
514 (515) (Prs 2, 3). 


1. Special resolution. 

2. Alteration of place of registered office. 

3. Sub-section (1) (a). 

4. Sub-section (1) (d). 

5. Sub-section (1) (f). 

6. Confirmation by Court. 

7. Persons entitled to object to the change. 

1. Special resolution. 

- S. 17 — Special resolution — Requirements — 

Notices to all shareholders issued — Only five 
shareholders attending — Resolution unanimously 
passed — Requirements of law complied with. 

The resolution for alteration was passed unani¬ 
mously by the five shareholders present at the 
meeting. Notices w r ere sent to all the shareholders 
of the company. In spite of such notices no other 
shareholders came forward to oppose the Special 
Resolution. Then again advertisements were issu¬ 
ed in the two newspapers setting out the date and 
time of the meeting and also the proposed altera¬ 
tions. No creditors or shareholders came forward 
to oppose the proposed alterations : 

Held, that the Special Resolution had been pass¬ 
ed according to the requirement of the Companies 
Act, 1956. The non-attendance of a larger num¬ 
ber of shareholders at the extraordinary general 
meeting w r as no ground for contending that the 
resolution had not been passed as required by 
law\ AIR 1965 Cal 16 (28) (Pt G) (Pr 58). 

-S. 17 (1) — Scope — Alteration of memoran¬ 
dum — Limits. 


2. Alteration of place of registered office. 

-S. 17 (1) — 'Slate* — Meaning of — Change 

of place of registered office to an area not merged 
de jure with India —(General Clauses Act (1897), 
S. 3 (43)) — (Constitution of India, Art. 1 (3)). 

After the enactment of the States Reorganisation 
Act, and amendments, consequently made in the 
Constitution the definition of a ‘State’ in the Ge¬ 
neral Clauses Act w r ould have to be read as inclu¬ 
ding States and territories of the Indian Union. 
So far as Pondicherry is concerned, it is not yet 
merged de jure into India and therefore, it is not 
yet territory which has been acquired by the 
Indian Union. As the pow’er granted to a com¬ 
pany under S. 17 of the Companies Act to alter its 
memorandum of Association, so as to change the 
place of its registered office from one State to 
another docs not include a power to alter the re¬ 
gistered office from a place in the Indian Unior 
to a place outside the Union, there is no pow’er in 
a company to validly pass special resolution alter¬ 
ing the place of its registered office from Madras 
to Pondicherry. Therefore, such a resolution for 
alteration of the Memorandum cannot be sanction¬ 
ed by the Court. (1958) 2 Mad LJ 141 : 71 i la< 
LW 611 : 1958 Mad WN 400: AIR 1958 Mad 4oD 

( 451 ) (Pr 2). 

-Ss. 17 and 172 — Scope — Special resolution 

to alter place of registered office of company 
Confirmation by Court — Essentials for — f 

of meeting to consider and pass resolution no- 
specifying hour of meeting on the day notified 
Effect on validity of resolution. 
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Under S. 17 of the Companies Act, ihe company 
may by a special resolution alter its memorandum 
so as to change the place of its registered office 
from one State to another, but the alteration can¬ 
not take effect until it is confirmed by the Court. 
The foundation of the Court's jurisdiction to con¬ 
firm the alteration is the passing of the special 
resolution. Before, confirming the alteration under 
S. 17 (3) the Court must be satisfied that sufficient 
notice has been given to every person whose 
interests will be affected by the alteration; under 
S. 172 (1) the notice of f lie meeting must specify 
the place, the day and the hour of the meeting and 
also contain a statement of the business to be 
transacted at the meeting. There must be strict 
evidence that a meeting was duly convened and 
■he special resolution duly passed thereat. Where 
the notice of the meeting does not say at what 
time of the day the meeting will be held, it is not 
possible for the shareholders to know at what 
time exactly on the specified day the meeting 
would be held when the requirements of S. 172 
(1) are not complied with in that the hour of the 
meeting was not specified therein the notice is 
invalid, and the special resolution passed at such 
meeting on an invalid notice is also bad and in¬ 
valid, and the Court will not confirm such a resolu¬ 
tion for altering the place of business. (1964) 

2 Com LJ 157: ILR (1964) Cut 531. 

-S. 17 — Transfer of registered office ol Com¬ 
pany — Requirements. See Companies Act (1913). 
S. 12 (1) (a). (1959) 1 Orissa JD 673. 

S. 17 — (Companies Act (1913), S. 12 ) — Re¬ 
solution to alter registered office of Company — 
Confirmation. 

Though under S. 12 of the Indian Companies Act 
•>t 1913, the memorandum of association may be 
altered with regard to its iegistered olliee by a 
special resolution to he confirmed by a Court, yet 
it is clear iroin the unalterable nature of a regis- 
Icred office in England that, the registered office 
•>t a Company in India should not he altered and 
Ihe alteration should not he confirmed as and 
when the Company passes a special resolution. 
ILR (1950) Cut 697 : (1958) 28 Com Cas 523 : AIR 
1957 Orissa 232 (235) (Pt B) (Pr 21). 

""— s * 1' ~ Companies Act (1913), S. 12 — Resolu¬ 
tion can be confirmed only if it is bona fide and 
in (he interests of Company. 

I he Court can conlirm the special resolution 
altering the registered office, only if it is satisfied 
that the said special resolution was first bona 

the interests of the Com- 


next was 


in 


tide and 
pany. 

When a change of 
Company was elfected 


the registered offices of a 

in 1947 from West Bengal 
to Orissa on the ground that it would be more 
convenient to carry on the business of the com¬ 
panies if the registered officers were changed to 
Orissa a retransfer ol the registered ol fires of 
the companies to West Bengal again on the same 
ground without stating anv other additional 
reasons would not he bona fide one. ILR (1956) 

Vao JXLl ( A? r,8) 28 Com Cas 523 : AII{ 1»57 Orissa 
232 (236) (Pt C) (Pr 26). 

-S. 17 — Companies Act (1913), S. 12 — Resolu¬ 


tion to change registered office of Company 
Change likely to affect revenue of Stale — Res 
• ion not confirmed. 


Kcsolu- 


The interests of 
account and are 
confirming special 
they have adverse 
State concerned. 

Thus where by the change of registered office 
ol a company situate within certain State, that 
Mate would suffer a substantial reduction of in- 


the State are to he taken into 
ol considerable importance in 
resolution ol the companies if 
effect (.ii the interests of the 


seeking 

Altera- 

sought 
a lte in¬ 


come from Income-tax and Sales-lax, the Cour; 
woulet take Jiat fact into account and would refuse 
to confirm the resolution seeking to change the 

registered office of the Company. ILR (1956) Cut 
69*: (i9o8) 28 Com Cas 523: AIR 1957 Orissa 23i> 
(237) (Pt D) (Prs 33, 34). 

3. Sub-section (1) (a). 

~S. 17 (1) (a) — Scope of inquiry. 

For the purpose of S. 17 (1) (a) what the Court 
has to consider is: What is the object of the 

Company which is being actively prosecuted if 

it is a commercial company for the purpose of 
earning profits, or what is the object which 

the company is now seeking actively to pro¬ 
secute so as to earn profits; and it is in rela¬ 
tion to that object which under the circumstances 
becomes the business of the company that the 
question has got to be asked whether the amend¬ 
ment suggested is an amendment which will enable 
the company to carry out that object more econo¬ 
mically or more efficientlv. ILR (1958) Bom 149 : 
59 Bom LR 738: (1957) 27 Com Cas 604: AIR 195 F? 
Rom 155 (157) (Pt B) (Pr 4) (DB). 

S. 17 (1) (a) — Scope — Company 
to contribute to political institutions — 
fiou if lawful. 

W here the material change which was 
to be introduced by the amendment and 
lion in the memorandum of association of a com¬ 
pany, whose main business was the manufacture 
and production of iron and steel, was a power to 
contribute to political funds of the Congress partv 
in order to ensure its success at the polls. 

Held, that the alteration should be confirmed 
under S. 17 because, 

(a) what an individual can lawfully do can hi' 
done by a joint stock corporation, and the new 
power sought to he introduced by the Company 
was not unlawful; (b) by giving the expression 
eifieiently in S. 17 (1) (a), a very wide import, 
it could he said that the company by contribut¬ 
ing 1 unds to a political party would he carry*in** 
on business more efficiently; (c) there was noth" 
mg to prevent the company from reconstructing, 
itself and to have a new memorandum including 
Ibis object; (d) though the Court has discretion 
to confirm or not to confirm an amendment it 
must always hear in mind that it is primarily for 
the company to decide what is for its good arm 
it is not lor the Court to tell the company how 
it should carry on its business; (c) since the 
shareholders of the company had agreed that ihe 
Hinds of the company might he utilised as con- 
ti ibution to the I unds of a political party, it wal¬ 
nut right for the Court to take a view different 
from the view of the shareholders, when that view 
was not opposed to law and when that view felt 
within the provisions of the Companies Act. ILR 
(1658} Bom 149: 59 Born LR 738: (1957) 27 Com 
Cas 604: AIR 1958 Rom 155 (156. 157, 158, 159 
160) (Pt C) (Prs 2, 6, 10, 11, 12) (DR). 

S. 17 (1) (a) ‘Carrying ou business more 
efficiently — Meaning of. 


I he expression Carrying 


on 


, .... business more 

ellicientlv must he construed to moan carrying 

on business in a manner which will produce the 

desired results or effects. The word effecientlv’ 

cannot be limited to the ease of production ILR 

(1958) Born 149: 59 Born LR 738: (1957) 27 Com 

(Pr U))(DB) 19 S ii0m 155 160) (Pt D> 

-~ Ss * 17 (1 > («> — S. 293 (e) — Anolieihiliiv 

— Business efficiency — What is — Iron and StecO 

o“& C tt. iU,tri,,,0n *° ™ abte eoD.rlbu.lor, 
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Words 'economically' and ‘efficiently’ in Cl. (a) 
of S. 17(1) are designedly vague with large import, 
lor the obvious purpose of enabling a company 
to alter its Memorandum in respect of its objects 
with as much freedom as possible. 

A healthy relationship between the Government 
and administration on the one hand and Iron 
and Steel Industry on the other, leads to business 
•efficiency in the modern age. 

Where therefore a company carrying on iron 
and steel industry seeks to alter its objects of 
memorandum of association for the purpose of 
contributing its money to the political funds ol 
political parties, such alteration passes the lest 
provided in Cl. (a) of S. 17 (1). 

I bis view is further fortified by Cl. (e) of S. 293. 
The words ‘other funds’ may be interpreted to 
include a company’s contribution to the political 
funds of political parties and that certainly would 
be funds not directly relating to the business ot 
the company within the meaning of that expres¬ 
sion in sub-cl. (e). In other words this provision 
in the Companies Act is an indication that such 
a contribution, far from being unlawful or legally 
prohibited, is permissible. 61 Cal WN 374: (1957) 
27 Com Cas 361: AIR 1957 Cal 234 (237, 238) 
(Pt D) (Prs 20, 23, 27). 

-S. 17 (1) — Addition to existing objects of 

company — Depends on discretion of directors — 
Powers of High Court to examine and interfere— 
Extent of. 

S. 17 (li (a) and (d) has employed language of 
wide amplitude. Whether a company can carry 
on its business more economically or more effici¬ 
ently is a matter for the judgment ot the directors. 
The Court, of course, on given facts may apply 
its mind and see whether the directors may reason¬ 
ably and fairly form that opinion. It the 
directors consider that under the existing cir¬ 
cumstances. it will be convenient and advantage¬ 
ous to combine the new objects with the existing 
objects, the High Court will not go behind it 
.and hold an enquiry. 

Held, on facts that having regard to the present 
objects of the company the proposed objects wore 
within the ambit of S. 17 (1) (ai and (d). 77 Mad 

LAV 397: (1964) 2 Com LJ 63: (1964) 2 Mad L.I 
155: (1964) 34 Com Cas 729: ILR (1965) 1 Mad 
666: AIR 1965 Mad 76 (76, 77) (Prs 2, 4). 

-S. 17 — Alteration of memorandum — Contri¬ 
butions to funds of political parties — Confirma¬ 
tion can be granted under S. 17 (1) (a) — Imposi¬ 
tion of conditions not proper. 

Contributions towards ihc funds ot political 
parties is legal and it is primarily for the share¬ 
holders to decide what is in the interest of the 
company. Alteration of the 
association of a company, can 
ly confirmed under S. 17 (1) 

234, Relied on. 

It is not necessary to impose any conditions 
like compulsion to show all such conti ibutions in 
ihc profit and loss account and balance sheet ol 
•every year or publication of such contributions 
every vear in two leading newspapers. For other¬ 
wise it will operate discriminately inasmuch 
as a new company already providing lor such 
contributions in its memorandum will he at liber¬ 
ty to make contributions to funds of political 
parties without disclosing such information in the 
balance-sheet and profit and loss account. AIR 
I960 Mad 257. Rel. on. (1961) 31 Com Cas 2/3: 

0961) Raj L\V 252. 


IV * * — - 

memorandum of 
therefore, he valid- 
la). AIR 1957 Cal 


-S. 17 

of Association. 


4. Sub-section (1) (d). 
(1) (d) — Alteration in 


memorandum 


The expression 'may conveniently or advantage¬ 
ously be combined with the business of the com¬ 
pany’ in S. 17 (1) (d) would mean that the pro¬ 
posed alteration in the memorandum of associa¬ 
tion w ould be in respect of a new business which 
can conveniently or advantageously be ‘combined’ 
with a business existing at the date of the proposed 
alteration and which business is being carried 
on at such relevant date by the company. Where 
the company w’as not carrying on its original 
business of manufacturing woollen fabrics which 
business admittedIv was the onlv business w’hich 
the company carried on throughout its career, 
there would bo no business as contemplated by 
S. 17 (1) (d) with which the new* proposed busi¬ 
ness could be conveniently or advantageously be 
combined and carried on. (’58) 60 Bom LR 1121. 

-S. 17 — Alteration of memorandum — New 

business proposed by alterations when can be 
combined with existing business. 

If the company has no existing business w’ith 
which the new’ business proposed by the altered 
objects can be combined, the Court ought not to 
make an order confirming the alterations in the 
objects of the company. The Insurance Act re¬ 
quires investment of funds arising out of the life 
insurance business only. That Act does not in any 
way control funds which have come to the hands 
of the company out of a general insurance busi¬ 
ness. Where the applicant had ceased to carry on 
life insurance business the restrictions relating to 
investment imposed by the Insurance Act do not 
apply to the investments made by the applicant 
and it is not required to invest its funds arising 
from general insurance business in anv particular 
manner. It cannot be contended that the new 
business as manufacturers, etc., proposed by the 
alterations could not be combined with the 
existing business. Ain 1065 Cal 16 (22. 23) (Pt E) 
(Prs 29. 31. 32). 

-Ss. 17. 397, 433 — Alteration of memoran¬ 
dum — Requirements — Exercise of discretion by 
Court — Considerations. 


When a company seeks to alter its objects w’ith 
a view lo carry on some new business, if the 

company’s position is financially sound, if the 
alterations are fair to all classes of members of 
the company and if the rights of creditors are 
in no way prejudiced, such alterations should 
be confirmed provided the requirement ot the 
statute is complied with. It is not a matter for 
the Court to determine as to what business the 
company should carry on. If the directors and 
members ol a company propose to alter its objects, 
and if there is no objection from the creditors oi 
if their position is not prejudiced by the proposed 
alterations, the Court should not stand in the 
way of the company’s seeking new objects to ena¬ 
ble it to embark on a new venture. But there are 
certain obvious limitations. The new business mus 
not be destructive ot or inconsistent with the exis¬ 
ting business. There must he some existing busi 
ness which the company should be carrying ° n 
ot the lime when it passes the resolution for alter¬ 
ing its objects and such business must be caI T! e 
on under its existing object clauses. In a * r 
company, whose aim is to earn profits tor t 
benefit of shareholders, the directors and s J? a r 
holders of the company are the best judges ol 
trading policy of the company and so hmg j 
the requirements of the statute are complied 
and the policy pursued by the company tnr n 
the object clauses in its memorandum ,s 
fraudulent or unfair to any class of its m 
and does not violate the statutory P^vismns^.^ 
Court should not easily or lightly interfe of 
iho decision of the shareholders and di 
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the company and also of creditors, if any. The 
doctrine of paramount object or main object of 
the company is a matter which is material for 
considerations in applications for an order for 
winding up of the company on the just and equita¬ 
ble ground or in other applications, where the 
question of winding up is material, for instance, 
in an application under S. 397 of the Act. If the 
substratum of the company is gone, that may be 
■a good ground for making an order for winding up 
■of the company on the just and equitable ground. 
Put the loss of substratum of the company is not 
by itself a ground on which the company Court 
should decline to confirm alterations in the 
memorandum of association of a company, if the 
conditions mentioned above are fulfilled. AIR 1965 
Cal 16 (27) (Pt F) (Prs 55. 56). 

S. 17 (1) (d) — “Some business" includes new 
business. 

Section 17 (1) (d) of the Companies Act, 1956. 
says that the memorandum may be altered with 
respect to the objects of the company to enable 
d to carry on some business". The words “some 
business" in that clause apparently must include 
business other than the business which is already 
being carried on under the existing memorandum. 
i here!ore. the addition ol “some business" may 
b< the addition ol a business which is entirely 
new departure iroin the business already carried 
;»n ] lu only requirement ot the Statute law in 
India is that such business must be one which 
<an (1 1 conveniently or advantageously he com¬ 
bined with the business ot the company and (2) 
tbal this must be so under the existing circum- 
stam es and not under hypothetical circumstances. 
So long as these two limits are observed the share¬ 
holders and the management ol the company 
Miould be left tree to add to or reduce their busi- 

^ ^ suitable alterations in their memorandum. 

>1 Cal. W.N. 897: ILR (1958) 2 Cal 362: (1958) 28 
U)m Cas 122: AIR 1957 Cal 593 (596) (Pt C) 

(rr o). 

-S. 17(1) (a) and (d) — Alteration of Memo- 
■ anduin of Association — Company carrying on 
general insurance and investment business — Ces¬ 
sation of general insurance business — Investment 
business, independent business, continued — Addi¬ 
tion ot objects to include business in engineering 
works, cotton and import and export — Altera¬ 
tion. if can be allowed. 

Iln company was formed in 1923 under the 
'•oinpaines ,V t ol 1913 with the objects, inter alia' 

° < ai i \ ing on business in lilc and general insur¬ 
in'e and investment business. When the life insur¬ 
in'e business was taken over b\- the Central Gov¬ 
ernment. the company could not with profit carry 
<>n the business in general insurance and stopped 

1(1 v:iIne lr °ni 1961 and consequently its registra- 
tion under the Insurance Act of 1938 was cancel¬ 
ed ] | K company, however, continued to carry 
<>n Us nncstmcnl business. In 1964 a special 
lesoiuhon was passed unanimously at an extra- 
'luii,u\ general meeting ot the company to alter 

" b K i{ " nl ‘ ,l( ‘ company so as to include busi- 
cs> in engineering works. cotton and 
mportmg and exporting. On an applica- 

V° n lo ( durt under section 17 of the 

Ar ; for fonlirmalion of alteration of the 
*u< liioi 11 r 1 inn o| association ol the company op- 

,)( VrL (,n l S J,N lh< * of the Companies. 

e,d * the application lor the alteration of the 
icniorandum ol association has to lie allowed. 

( 'r imoking S. ], ol the Act. it must he shown 
a! 1 10 «-mnp.inv is carrying on an existing husi- 
‘"" ii deciding the question whether a company 
' “dud be allowed to start additional business, an 
^plication made in this bchall should not be dis¬ 


allowed merely because the new business is 
wholly different from and bears no relation to 
the existing business of the company. All that 
is essential is that it should be capable of being 
c on\eniently and advantageously combined with 
the existing business and is not destructive of or 
inconsistent with the existing business and this 
must he so under the existing circumstances and 
not under hypothetical circumstances. 

On the facts, the nature and extent of the 
investments showed that the investment business 
ol the company was an independent business and 
not ancillary to its main objects. The new busi¬ 
nesses in engineering works. cotton and import¬ 
ing and exporting are not inconsistent with or 
destructive of the investment business. The com¬ 
pany is in good financial position and has suffi¬ 
cient working capital. The material on record also 
shows that the shareholders are of the view' that 
better returns are likely to be given lo the share¬ 
holders it industrial and commercial activity is 
undertaken by the company. The company should 
be pet milted to alter its memorandum according¬ 
ly. The application in respect of other objects 
with no prospect of their being taken up in the 
near future will not lie allowed at present. The 
order confirming the alteration would not take 
eliect until the name of the company (containing 
the word ‘insurance') is changed. AIR 1965 Cal 16; 

(1963» 33 Com Cases 585 (Punj); AIR 1957 Cal 
593; (1963) 33 Com Cases 901 (All); (1923) 2 
Chancery Division 222, Ref. (1965) 2 Comp LJ 24: 

67 Pun LR 801: ILR (1965) 2 Punj 564. 


5. Sub-section (1) (f). 


S. 


17 — Companies Ad (7 of 1913). Ss. 10 
:,n d 1- - transfer ot business by insurance com¬ 
pany to another insurance company — Clause in 
memorandum of association of transferor com¬ 
pany giving power to company to sell its 
undertaking — Transfer does not amount to 
alteration ol memorandum at all. See Companies 
Ad (1913). S. 10. AIR 1962 SC 1355. 


6. Confirmation by Court. 


-S. 

Power 
dum - 


17 (1) — Order under 
of company to amend or 
Limits. 


- Nature of — 
alter memoran 


1 Ik* oi dei ol Court made under S. 1 / is a discre¬ 
tionary order and wide power is given to the 
Court lo confirm the alteration either w’holly or 
in pari and on such terms and conditions if any. 
as it thinks fit. ] lu* power ol a company to alter 
oi amend its memorandum is restricted by the 
seven sub-clauses contained in S. 17(1) which 
deal with the various cases which w ill permit a 
company to make the necessary alteration in its 
Memorandum. It is not open to a company to 
alter or amend the Memorandum in a case which 
does not I all in anv of these seven sub-clauses 
ILR (1958) Rom. 149: 58 Bom. LR 738: (1957) 27 
Com. Cas. 604: AIR 1958 Bom. 155(156) (Pt A) 
(Pr 2) (OH). 

~ S. 1/ -* Alteration of fncinorandum —- Con¬ 
tinuation by Court — Soundness of financial 
position ot Company - Considerations Insur- 
am« business. AIR 1965 Cal 16 (23) (Pt D) 
(Prs 34, 35). 

-S. 17 — Court confirming alterations — Corn- 

pans lo change name to indicate new business. 

It tlu* Court is inclined to make an order for 
confirmation of the alterations, the commnv 
Should ho diroot,.d to change its name in order 
lo indicate the new business which it proposes to 
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carry on. (1891) 3 Ch. 538, Rel. on. AIR 1965 Cal 
16 (26) (Pt H) (Pr 52). 

-S. 17 — Alteration of memorandum—Clauses 


relating to banking business of company ordered 
to be deleted by Court — Company transacting 
banking business thereafter — Legality — Bank¬ 
ing Companies Act (1949), Ss. 22 and 46 (4). 


Where the principal clauses of the memoran¬ 
dum relating to the carrying on the banking busi¬ 
ness have been deleted by an order of the High 
Court and this order has become conclusive upon 
registration under S. 18 (1) of the Companies 

Act, the act of the company in respect of the 
memorandum of which the said order is made to 
transact banking business or function as a bank 
by clever manipulation or in disguise is ultra vires 
and illegal. (1912) 2 Ch. 183, Rel. on. (1961) 31 
Com Cas 287: 65 Cal WN 99: AIR 1961 Cal 666 
(670) (Pt B) (Pr 8) (DB). 

-S. 17 — Alteration of memorandum — Con¬ 
firmation — Safeguards — Discretionary power 
of Court — Companies Act (1913), Ss. 12, 13 and 
14. 

It is clear from the provisions of Ss. 12, 13 and 
14 of the Companies Act. 1913, which correspond 
substantially to S. 17 of the Companies Act, 1956, 
lhat if the alteration proposed is one of the 
several things enumerated in Cls. (a) to (g) of 
S. 12 of the Act of 1913 or S. 17 of the Act ot 
1956, the Court has jurisdiction to confirm the 
alteration either wholly or in part. Rut this exer¬ 
cise of the power as conferred by these sections 
is fenced round by safeguards which are calculat¬ 
ed to protect the interest of creditors, the interest 
of shareholders and the interest of the public. The 
creditors are protected by express provision in the 
section itself. Their consent has to be procured 
and their claims have to be satisfied in certain 
events which are mentioned in the section itself. 
The public and the shareholders individually and 
collectively are protected by the necessary publi¬ 
city of the proceedings and by the discretion which 
is entrusted to the Court. (1961) 31 Com Cas 28/: 
65 Cal WN 99: AIR 1961 Cal 666 (671) (Pt C) 


(Pr 10) (DB). 

——S. 17 — Application for amendment of memo¬ 
randum — Powers of Court. 

Under S. 17 it is the Court’s business to sanc¬ 
tion the amendment of the memorandum. The 
decision on the application for such amendment 
must depend on the actual provisions of the Com¬ 
panies Act, 1956 and their interpretation. If the 
Act permits such alteration and if the Constitu¬ 
tion of India does not prevent it then no further 
question arises and the amendment of the memo¬ 
randum must have to he allowed and sanctioned 
although even then the Court can impose any 
terms and conditions as it thinks lit. 01 Cal WN 
374: (1957) 27 Com Cas 361: AIR 1957 Cal 234 


(236) (Pt A) (Pr 11). 

_S. 17 (5) — Alteration of memorandum — 

Conditions and terms to be imposed — Powers of 
Court — Necessity of legislation. 

Sub-s. (5) of S. 17 indicates the scope ot Inc 
Court's power in the act of confirmation. It means 
that in making the order confirming the altera¬ 
tion. the Court can do so on such terms and con¬ 
ditions as it thinks fit. 


Where therefore a company carrying an iron 
and steel industry applied lor alteration of its 
objects of the memorandum for contributing to 
the political funds of political parlies, the sanc¬ 
tion was granted subject to the condition limiting 
the alteration to a certain period of years after 
which the sanction lapsed and tresli application 
was necessary and a condition imposing 1 idlest 


publicity to the contributions made in its balance 
sheets and profits and loss accounts. 61 Cal WN 

374: (1957) 27 Com Cas 361: AIR 1957 Cal 234 (239 
240) (Pt E) (Prs 28, 32, 35). 

-Ss. 17, 189 and 293 (1) (e) — Special resolu¬ 
tion to subscribe to political parties' funds — Ap¬ 
plication to alter memorandum — Power of Court. 

Provided the alteration to be made in the 
Memorandum of Association is within the ambit 
of the company's power under S. 17 (1) and does 
not prejudice any of the interests which the Court 
is required to safeguard by S. 17 (3) the Court 
has no power under S. 17 (2) to refuse to confirm 
the alteration. It follows that the Court's power 
under S. 17 (5) to impose terms and conditions 
is also limited to such terms and conditions as may 
be called for in the interests of shareholders or 
creditors or other persons who might be prejudic¬ 
ed by the alteration. Where the shareholders of 
a company, after considering the pros and cons 
of the matter, agreed that the funds of the Com¬ 
pany may be utilised for contribution to the funds 
of a political party and that view was not op¬ 
posed to law, it is not right for the Court to 
take a different view, and the alteration may be 
confirmed. OP No. 152 of 1958 (Mad), Foil. 72 Mad 
LW 723: (1960) 30 Com Cas 54: AIR 1960 Mad 
257 (259, 260) (Prs 10, 12). 

-Ss. 17,18,19, Proviso, 640-A—Certified copy ot 

order of Court confirming alteration in memoran¬ 
dum of Association not filed within three months 
period prescribed by S. 18 — Order becomes void 
and inoperative under S. 19 — High Court cannot 
extend time for filing it -- Proper course is tc 
applv for revival of order. (1963) 2 Com LJ 2-< 
(Punj). 


7. Persons entitled to object to Ibe change. 


S. 17 (2) 


— If controlled by S. 45 Banking 
lompanics Act — Banking Company. — Resolu- 
ion altering memorandum of association , D 4 
irination by Court — Right of creditor to object. 

Section 45 of the Ranking Companies ^ c - 
ontrols section 17 (2) of the Companies Ac 

lut it is only in case of a compromise or arrange 
aent that it has to he certified by the Reserv^ 
lank under section 15 of the Ranking Companu 
ict. 

Where a Ranking Company applies under S. 1 * 
2) Companies Act for confirmation ot its reso 
ion for altering the memorandum ot associa te. . 
ven assuming that the said resolution amoun s 
n arrangement, it is not for the creditor todi 
ir direct as to how the petitioner-company s ° . 
onduct its business. It is a matter wine 
hareholders of the company after considering 
»ros and cons ot the matter have agreed ^ 
lie proposed amendment should he made 1 
lemorandum of Association and the eredi o , 
lot object to it. The creditor is only # cone • - 

rith his money, and when the petitioric - 
any is ready to give security for the sail a ? l0U icf 
here is no reason why lhe said resolution 
ot he confirmed. (1959) 29 Coni Cas •> 

Ta). | 

-S. 17 — Objection to alterations — Rl £ ht 0 

fate to oppose alterations. j ]C , 

If tlie company has existing liability n0 

Itate in respect of sales tax or excise ^ 0Tn - 
oubt the State becomes a creditor ot Dp0S c 

any and would therefore he entitled r s likely 
tie alterations, if its interest as a eredno g u * 

3 be affected by the proposed atlcratK® ^ a$ a 
tie statute does not confer upon t ic^ is-biUtfcs 
•rospectivc creditor in respect of lu 
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ol the company, the right to oppose the proposed 
alterations of the objects of the company. AIR 
1957 Orissa 232 and AIR 1961 Orissa 62, Disting. 
(1920) 1 Ch 544, Rel. on. AIR 1965 Cal 16 (20) 
(PI A) (Pr 18). 

-S. 17 — Objections to alterations — Right of 

public to object. 

The memorandum of association of a company 
is no doubt a notice to the public at large, of 
the objects of the company. But such notice does 
not vest in the members of the public, a right 
?o come and raise objections when the company 
proposes to alter its object clauses. The statute 
nas prescribed the persons or classes of persons 
whose interest requires the Court's protection, 
when an order confirming the alterations of the 
objects of the company is going to be 
made. The High Court cannot in exercise 
of its discretion under S. 17, introduce the new 
bar, not prescribed by the legislature. No doubt 
'he Court has the power to impose conditions 
yhile making an order confirming the alterations 
in the object clauses. But the Court should not, 
m dealing with an application for confirming 
alterations in the object clauses, hold that the 
interest of the public at large should be protected 
ind it should be allowed to come and raise objec¬ 
tions to the proposed alterations. AIR 1965 Cal 
16 (21, 22) (Pi B) (Prs 22, 24, 25, 26). 


Right of 


S. 17 — Objections to alterations — 
landlord of Company to object. 

The landlord of the Company has no right to 
>PPosc the application under S. 17 on any othei 
grounds except those which are recognised by the 
aw relating to landlord and tenant. The law does 
no) recognise or confer on tin landlord a right to 
lif late the business the tenant should carry on. 
r a right If) object to a change of business of 
die tenant. I'nless there is a statutory prohibition 
>r unless there arc* restrictive covenants a tenant 
nas the right to use the demised premises for 
vhatev er purposes he likes, provided they arc not 
.ileg.d. immoral, and do not create* a nuisance. 

urther in a contract for lease of property to ho 
nsed for business purposes, the tenant is entitled 
a lease under which he* could carry on any 
ms in css. subject only to the restrictions imposed 
• 1 V Ihc general law of the land. If the rent is in 
nears and the landlord is a creditor for such 
[rears o| rent, different considerations would an 
Iv. AIR 1965 Cal 16 (22) (Pt C) (Pr 27). 

— Proposed c hange ol place or regisler- 

- State can object. See* Companies Act 
1-' 13). (1959) 2 Orissa JI) 673. 

— Companies Act (1913). Ss. 12 (3) (a) 
‘Any person* or* ‘class of persons’ — 

- ‘Shall have regard to’ — Effect — 
*n change registered office of Com 
one Stale to another — State or any 

dher person is competent to raise objections. 

J he expressions ‘any person’ or ‘class of per 
■»ns in 8. 12 (3) (at. Companies Act (1913) are 
'ty general and are applicable not only to the 
‘editors or dehcntureholders of a Company hut 
-Iso if) every person whose interests may he 
• ffc< ted. S. 14 on!v requires that before exercising 
Is discretion under Ss. 12 and 13, the Court shah 
lave regard to the rights and interests of the* 
nembors of the company or of any class of them 
,s "ell h) the lights and interests of the 

reditors. Ibis provision does not in anv wav 
<dter the power of the Court to take into consi- 
h*ra'ion the objections of anv person or class 
’* persons if their interests are affected bv the 
'Iteration. S. 14 onlv requires that the Courl 
hall have regard to the rights and interests also 
! he members. 


—S. 17 
d olTico - 
191.3). S. 

—S. 17 ■ 
ind 14 — 
Meaning — 
Resolution 
f>any from 


Hence where by the special resolution the 
registered office of a company is sought to be 
changed from the State of Orissa to the Slate 
of West Bengal, the State of Orissa or any other 
person is competent to raise objections under 
S. 12 of the Indian Companies Act of 1913, to a 
change of the registered office and confirmation 
of the special resolution lo that effect; and the 
Court can consider the objections in confirming 
or not the special resolution of the companies 
and can. if the objections arc justified, refuse to 
confirm the special resolutions. ILR (1956) Cut 
697; 1958 Com Cas 523; AIR 1957 Orissa 232 
(234. 237) (Pt A) (Prs 20, 34). 

SECTION 18 

-Ss. 18 and 19 (as amended in 1960) — Order 

of confirmation rendered void and inoperative for 
non-compliance of S. 19 (2) — Court cannot 
extend time thereafter under S. 18 (4). 

The Court has no power to extend the time 
under S. 18 (4) alter the order of confirmation 
has become void and inoperative under S. 19 (2) 
by reason of the non-compliance with the pro¬ 
visions of that section before the expiry of four 
months from the date of passing of the order. 

On a proper understanding of the real scope 
uf Ss. 18 and 19, it is clear that the power con¬ 
ferred by sub-section (4) of S. 18 is controlled 
bv sub-s. (2) ol S. 19 particularly by the proviso 
thereto. S. 19 (2) makes it explicit that the 
order of the v.ourl will become void and inopera 
live in the event of failure to file the required 
documents with the Registrar within the prescrib 
ed time. This itself would indicate that an ap 
plication lo extend time should he made before th<- 
order becomes void and inoperative. Normally 
when an order becomes void and inoperative there 
is no question of reviving it unless the statute 
provides an enabling power. (1964) 34 Com Cas 
333; 77 Mad LAV 192: ILR (1964) 1 Mad 645: 
(1964) 2 Com LJ 34: (1964 ) 2 Mad LJ 111: AIR 
1964 Mad 383 (384) (Prs 3, 4). 

--Ss. 18, 19 and 640-A — Scope — Order under 

S. 17(1) — Time for filing with Registrar — Com¬ 
putation — Time taken for drawing up order — 

If to be excluded in addition to time taken to 
supply copy — Copy application tiled within three 
months of drawing up of order — If saved. 

Ss. 18 and 19 of the Companies Act, so far as 
the time factor is concerned, have to he read 
and understood in the light of S. 640-A, which 
permits the exclusion of the lime taken in draw¬ 
ing up the order to he filed with llie Registrar 
and in obtaining a copy thereof. S. 18 (1), read 
in the light of S. 640-A means that the period 
of three months from the date of the order would 
he counted excluding the time taken for drawing 
up the order. The period should also he counted 
further excluding the time taken in obtaining a 
copy of the order. A copy application filed within 
a period of three months of the drawing up of the 
order would therefore, be in time, and would 
entitle the applicant to exclude besides the time 
taken by the Court for supplying a copy of (fie 
order, and, if filed with the Registrar on receipt 
of the copy, it would be in time. Application 
No. 118/62 in (). P. No. 40/58. Disting. (1964) \ 

Com LJ 103: (1964) 1 Mad LJ 197: 77 Mad I \\ 

108: (1964) 34 Com Cas 336: ILR (1964) 2 Mid 
542. 

-Ss. 18 (4) and 19 (2) —- Scope — Extension 

of time under S. 18 (4) — Permissibility — Court 
must be moved within three months from the date 
of order — Expressions Extend the time*, ‘at anv 
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tiine’, and ‘void and inoperative* — Construction 
— Interpretation of statutes. 

Under S. 18 (4) of the Companies Act, 1956, the 
time for filing of documents or for the registra¬ 
tion of the alteration under the section can he 
extended by the Court only if it is moved within 

three months from the date of the order for this 
purpose. 

Words and phrases used in one section ought 
lo be examined having regard to their impact on 
the other provisions of the same statute and in 
harmony with the aim, scope and object of the 
Act. A reference to Section 19 of the Act which 
deals with the effect of failure to register in 
accordance with the provisions of Section 18 shows 
that the two expressions used in sub-section (4) 
of Section 18, namely, ‘at anv time* and ‘extend 
the time’ have to be construed in the background 
of what has become ‘void and inoperative* accord¬ 
ing to sub-section (2) of Section 19. If sub-section 
(4) of S. 18 is read in isolation it appears to confer 
a plenary power upon the Court to exercise its 
jurisdiction for extending the time for the filing 
of documents or for the registration of the altera¬ 
tion, at any time. 

The only reasonable construction in this context 
is that ‘at any time’ means while the period of 
limitation, namely, three months from the date 
of the order was still running. If the Court had 
been moved during those three months, the time 
lor the filing of documents could be extended or 
in another sense prolonged. Prolongation of lime 
cannot occur after the time originally limited has 
expired. What has become ‘void and inoperative’ 
does not admit of extension or enlargement. By 
force of the proviso to sub-section (2) of S. 19 
‘void and inoperative’ order can be revived if an 
application has been made within a further period 
of one month. 65 Punj LR 302: ILR (1963) 1 
Punj 850: (1963) 1 Com LJ 146: (1963) 33 Com 
Cas 265: 1963 Com Cas Kep 49: AIR 1963 Punj 
239 ( 241, 242) (Pt A) (Prs 2, 3, 5, 7). 

-Ss. 18 and 19 — Scope and effect of — Failure 

lo file certified copies with Registrar within three 
months — Effect — Application to Court for ex¬ 
tension of time after expiry of three months — 
Competency — Power of Court — Proper pro¬ 
cedure. 

Where the certified copy of the order under 
S. 17 of the Companies Act, is not filed within 
three months as required by S. 18 (1) of the Act. 
the Court has, of course, power to extend the 
time for filing the same, under S. 18 (4) of the 
Act. But the application for extension of time 
must be made to the Court within the period of 
three months specified in S. 18 (1). Once the 
said period of three months has expired, the pro¬ 
ceedings become void under S. 19 (2) of the Aci, 
and the Court cannot thereafter extend the time. 
The only course open thereafter is to apply lo 
the Court under S. 19 (2). Proviso, to revive the 
order. (1963) 2 Com LJ 228 (Punj). 


SECTION 



of order for filing with registrar is wdthin lime 
as it was filed within three months of the date 
of drawing up of the order. See Ibid, S. 640-A 

(1964) 1 Mad LJ 197: ILR (1964) 2 Mad 542. 

~ 19, 18, 483, 643 (1) and (2) — Companies- 

Court Rules 1959, R. 6 — Appeal against order 
of company judge — Limitation — Letters Patent 
(Patna) Cl. 10 — Orissa Ilieh Court Order, 1948 
Rules, R. 2, Ch. 7, Part. 2. See Ibid, S. 483. Alff 
1963 Orissa 220. 

Ss. 19 (2), 18 (4) — Scope — Extension of 
time under S. 18 (4) — Permissibility — Court 
must be moved within three months from the 
date of order — Expressions “extend the time”, 
at any time”, and “void and inoperative” — 
Construction — Interpretation of Statutes. See 
Ibid, S. 18 (4). AIR 1963 Punj 293. 

S. 19 — Scope and effect of — Failure to file 
certified copies with registrar within three months. 
See Ibid, S. 18. (1963) 2 Com LJ 228 (Punj). 

— — Certified copy of order of Court con¬ 

firming alteration in Memorandum of Association 
not filed within three months’ period prescribed 

bv S. 18. See Ibid, S. 17. (1963) 2 Com LJ 228 

(Punj). 

SECTION 21 

-Ss. 21 and 22 — Existing Air company vesting 

in Indian Airlines Corporation under provisions of 
Air Corporations Act, 1953—As the substratum of 
the Company disappears thereby it cannot be 
allowed to rename itself thereafter and reappear in 
the new name — Though change of name is 
permitted by the Companies Act it can take place 
only in the absence of statutory provisions such 
as Ss. 16. 17 and 28 of Air Corporations Act. 
Registration and incorporation of an air com¬ 
pany after it has vested in the Airlines Corpora¬ 
tion would be open to serious statutory challenge 
as being an evasion of Air Corporations Act in 
view of the provision made in S. 28 for the 
winding up of the air companies which have vested 
in the Airlines Corporation. (1965) 11 Fae LR 
263 : (1966) 1 Lab LJ 201: AIR 1966 Cal 272. 


SECTION 


22 


-S. 22 — Though change of name is permitted 

bv the Companies Act, registration and incorpora¬ 
tion of an Air Company under a new name after 
it has vested in the Airlines Corporation would 
he open to serious statutory challenge as being 
an evasion of Section 28, Air Corporations Act. 
See Ibid, S. 21. (1965) 11 Fac LR 263: AIR I960 
Cal 272. 

SECTION 25 


S. 25 — Suit for due administration of public 


haritable trust registered under Companies Act 
- Jurisdiction of Civil Court to entertain suit nn 
usted. See Civil P. C. (1908). S. 92. AIR l««-‘ 
lad 387. 

trrTinV 31 


-S. 19 (2) — Order of confirmation rendeied 

void and inoperative for non-compliance of Sec¬ 
tion 19 (2) — Court cannot extend time there¬ 
after under S. 18 (4). See Ibid, S. 18 (4). AIR 1964 
Mad 383. 

-19—Scope—Order under S. 17 (1)—Time for 

filing with registrar — Computation. See Ibid, 

S. 18. ILR (1964) 2 Mad 542: (1964) 1 Mad LJ 
197. 

-S. 19 — Order confirming alteration passed 

on 11-1-1963, but not drawn up till 3-4-1963 — 
Application by petitioner on 24-6-1963 for a copy 


Ss. 31 (2) and 44 (1) 


— Private limited com- 

-OS. #JJL V-/ ~M~~X \ M / XI* 

tiv having registered trade mark Merge ^ 

n private limited companies in such oomp hlin£? _ 
inpany converted into public company < 
r its name—Effect of. See Trade Marks 

35. AIR 1964 Mys 173. 

_S. 3i — Entire Table A of 1913nmnanv^-- 

rt of Articles of Assoc, ^‘ OI \ r tSubstituted bv 
Lisequently. Table A of 1956^ Rea 42 of 1913 

icial resolution Effect nclin g provision 

t for which there is no correspond * * iation> 
1956 Act goes out of Articles 
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(1964) 1 Comp LJ 117: AIR 1963 Orissa 189 (205) 
(Pt I) (Pr 24) (DB). 

-S. 31 — Amendment of Articles of Associa¬ 
tion in violation of provisions of Companies Act— 
Not contemplated. See Forward Contracts (Regula¬ 
tion) Act (1952) (as amended in 1957;, S. 9-A. 

AIR 1961 Pun.) 485. 

SECTION 33 

-S. 33 — Writ of scire facias — Writ cannot 

issue to rescind certificate of registration granted 
to company — Remedy against company lies in 
winding up. See Constitution of India, Art. 226. 

AIR 1960 Andh Pra 123. 

-S. 33 — Scope — Liability of contributory — 

Articles of Association — EiTect of. See Com¬ 
panies Act (1913), S. 186. AIR 1958 Mad 34. 

SECTION 34 


• -S. 34—Company—Effect of incorporation. 

Per Hidayatullah, J:— Unlike an unincorporated 

company, which has no separate existence and 
which the law does not distinguish from its mem¬ 
bers an incorporated company has a separate 
existence and the law recognises it as a legal 
person separate and distinct from its members. 
This new legal personality emerges from the 
moment of incorporation and from that date the 
persons subscribing to the memorandum of assov’ia- 
tion and other persons joining as members arc 
regarded as a body corporate or a corporation 
aggregate and the new person begins to function 
as an entity. The corporation really has no 
physical existence; it is a mere 'abstraction oi 
law'. State Trading Corporation of India v. 
Commercial Tax Officer 1963 Cur LJ (SC) 126 : 
(1963) 33 Com Cas 1057: (1963) 2 Com LJ 234: 
(1963) 2 SCJ 605: (1964 ) 2 SCA 201: AIR 1963 
SC 1811 (1822) (Pt C) (Pr 29). 

8s. 34, 2 (10) — Legal status of company — 
Public limited Company creditor of another com¬ 
pany — Some shareholders of former are not 
thereby creditors of the latter. See Ibid, S 2 
110). AIR 1064 All 473. 

• S. 34 — Legal status of — If can be declar¬ 
ed an evacuee under the Administration of 
Evacuee Property Act. 

Though a limited company has an independent 

corporate existence distinct from its members or 

shareholders, it is quite possible that its assets 

might come under the jurisdiction of a custodian 

under the Administration of Evacuee Property Act. 

It is possible under certain circumstances to declare 

an incorporated company an evacuee under the 

Act. Asiatic Engineering Co. v. Achhuram 1951 

All LJ 576: 1951 RD (HC) 241: ILR (1952) 2 All 

838: AIR 1951 All 746 (763, 764) (Prs 40, 41) 
(FB). 

S. 34 — Incorporation — EITcct — Lifting the 
veil of incorporated companies — Doctrine of — 
Applicability — Principles — Two limited com¬ 
panies A and B having the same share-holders and 
directors and company A holding all the shares of 
I* — 8ale of certain building by A to B — Sale 
not from self to self — Profits not exempt from 
assessment under 2nd proviso to S. 10 (2) (vii) of 

!^ OI ? e ;A aX Acl ~~ Income-tax Act (1922), S. 10 
(2) (vil), 2nd proviso. 

A limited company and the individuals forming 
it are separate and legal entities, however com¬ 
plete the control might be by one or more of the 
individuals over the company. It is not the same 
as its shareholders hut is distinct from them. It 
is also not the same as its directors but is different 


from them. The Courts would not normal!v lift 

• * 

the veil to discover if the two limited companies 
are really identical and one unless it is a case of 
fraud. Where there are two separate genuine 
companies doing business side by side the fact 
that they had the same directors and the same 
shareholders does not make the same self. (1897) 
AC 22 and 1961 AC 12, and 1962 (2> 

WLR 1045. Rel. on. (1) Ordinarily the 

Courts are generally precluded from treat¬ 
ing a company as the ‘alias, agent, trustee or 
nominee' of its members. (2) The Courts will 
nevertheless do so if corporate personality is being 
used as a cloak for fraud or illegal conduct; (3) 
the Courts will also rend the veil where agenev 
can be established in fact, either in respect of 
particular transactions or even as regards the 
whole of the company's business. (4) The Courts 
will be more inclined to hold that agency is esta¬ 
blished where the controlling shareholder is 


another company and general tendency is to ignore 
the separate legal entities of various companies 
within ‘a group'. There are many cases and 
examples of lifting the veil in favour of the reve¬ 
nue. The persons veiled by the corporate per¬ 
sonality are as a rule not themselves allowed to 
lift the veil which they have put on. AIR 1910 
PC 183 and 1925 AC 619, Rel. on. 


Assessee was a private limited company ior- 
merlv carrying on under the name of P. and 
Co. On a certain date the name of P. and Co. 
was changed into that of assessee. The P. and 
Co. had transferred all ils assets and liabilities 
to the assessee. On the same date another P. 
and Co. was incorporated. All the shares of the 
new P. and Co. were held by the assessee. Ml 
the shareholders and the directors of the two 
companies were the same and their objects in 
the Memorandum and Articles of Association were 
for all practical purposes identical. By an agree¬ 
ment the assessee sold certain premises to the 
new P. and Co. The difference between the 

original cost of the premises and the selling price 
was assessed as the profit deemed to have been 
earned by the assessee. The assessment was made 
under 2nd Proviso to S. 10 (2) (vii), Income-tax 
Act, 1922. 

Held, that the companies were not the same 

sell but were different and it was not a case of 

trading with ones self. AIR 1963 Cal 629 (631, 

632, 634, 635, 636) (Prs 9, 10, 11, 16, 17. 2i 
22) (DB). 

;-8. 34 (2) Unregistered association construct¬ 

ing building with reserve funds, subsequently 
getting incorporated as private company — Com¬ 
pany passing resolution to pay interest to associa¬ 
tion members on those reserve funds — Company 
claiming construction of building with borrowcci 
capital and deduction of interest — Case of 

assessee company cannot fall within S. 9 (1) (iv) 
Income-tax Act (1922) — Company comes into 
existence after incorporation. See Income-tax Art 
(1922), S. 9 (1) (iv). (1964 ) 5 Gu.j LR 1. 

-S. 34 — Issue of body warrant against manag¬ 
ing director for recovery of tax dues from in¬ 
corporated company — Company itself being legal 
Person having its own rights and liabilities no 
individual associated with it could be held liable 
for ils dues. See Bihar and Orissa Public Demands 
Recovery Act (4 of 1914), S. 38. 1965 BUR 


S. 34 — Limited Company — Has separate 
egni personality — Directors cannot be made 
liable tor legal liability incurred by comoan v 
Ibid, S. 2 (23). 1963 BLJR 127. P "* C * 
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S. 34 — Properly of company — If property 
of members. See Companies Act (1913), S. 23. 
AIR 1959 Punj 199. 

- S. 34 — Allotment of shares — Applications 
lor — Necessity. See Companies Act (1913), S. 6. 
(1958) 28 Com Cas 155 (Punj). 

SECTION 36 

'•-S. 36 — Transfer by insurer whose con¬ 

trolled business was transferred to L. I. C., donat¬ 
ing Rs. 2 lakhs to Trust within five years before 
19-1-1956 — Amount donated from shareholders' 
dividend amount — Dividend not declared — Arti¬ 
cles of Association not authorising donation •— 
Construction of articles — L. I. C. can demand 
the amount from trustees. See Life Insurance 
Corporation Act (1956), S. 15. AIR 1963 SC 
1185. 

-S. 36 — Person not shareholder appointed by 

resolution a joint managing director — His re¬ 
moval by company — Suit for declaration that 
lemoval is illegal and resolution ultra vires — 
Burden of proof — Plaintiff's right to rely on 
Articles of Association. See Specific Relief Act 
(1877), S. 42. AIR 1959 Dorn 201. 

-S. 36 — Articles are mandatory — Member is 

bound by them — Company also cannot act in 
violation thereof. 

A member is bound by the Articles of the com¬ 
pany and the company cannot, acting contrary to 
the Articles of Association, and in violation there¬ 
of, rectify its share register in order to enable a 
joint holder to exercise voting rights, bv register¬ 
ing such member ns holder of a separate block 
of shares, to which he or she claims to be en¬ 
titled. (1964) 2 Com LJ 75: (1964) 33 Com Cas 
875: 68 Cal \YN 1007: AIR 1965 Cal 436 (439, 440) 
(Pt C) (Prs 9, 10, 11, 14). 

-S. 36 — Shareholders — Rights of — Indivi¬ 
dual membership rights and corporate member¬ 
ship right — Distinction and incidents — Right 
of member to exercise vote and to stand for elec¬ 
tion as Director — Nature of — Enforceability in 
civil Court — Principles — Memorandum and 
Articles of Association — Force of. 

A shareholder in a company has got two kinds 
:>f right, namely, the individual membership right 
and the corporate membership right. As regards 
die latter right, the shareholder can assert it only 
in conformity with the decision of the majority oi 
the shareholders. But the former, the individual 
membership right which is a right to maintain 
himself m full membership with all the rights and 
privileges appertaining to that status, necessarily 
implies that the shareholder can insist on the strict 
observance of legal rules, statutory provisions and 
provisions in the Memorandum and Articles of 
Association which cannot he waived by a bare 
majority of shareholders. The right of a share¬ 
holder to vote and his right to stand as a candi¬ 
date for election as a Director of the Company are 
individual membership rights which can be assert¬ 
ed and enforced in his own capacity without the 
sanction of the majority and if that rigid is in¬ 
fringed an action by the member to vindicate or 
enforce his rights will be in the ordinary civil 
Court, such right not being a matter relating to 
the internal management of the Company. Where 
the candidature of a member for election as a 
Director in the place of a retiring director is dis¬ 
allowed by the chairman of the general meeting 
convened for election of directors on the ground 
that lie was not qualified to stand as a candidate, 
the member who is aggrieved by the ruling of the 
chairman is entitled to bring a suit in the ordi¬ 


(1 of 1956), S. 34 

nary civil Court for a declaration that the pro- 

«* . g as regards the election of 

directors are null and void and for injunctions. 
Such a suit is maintainable and is not bar¬ 
red as relating to the internal management 
o! the company. (1843) 2 Hare 461; AIR 

19o 1 Mad 831; (1877) 6 Ch D 70; (1950) 2 All ER 
1064. 1067; AIR 1959 Ker 234; 10 IC 515, 523, Ref. 
(1964) 1 Com LJ 105: (1964) 1 Ker LR 
54: ILR (1964) 1 Ker 312: 1964 Ker LT 234: 

1964 Ker LJ 524 : (1964) 34 Com Cas 931: AIR 

1965 Ker 68 (69, 70) (Pt A) (Prs 3, 5, 9). 

-S. 36 — Writ of mandamus — Nature of duty 

to be enforced — Contractual obligations — En¬ 
forcing managing agency rights conferred under 
Memorandum and Articles of Association. See 
Constitution of India, Art. 226. AIR 1957 Mad 309. 

- S. 36 (1) — Articles of Association — Nature 

of. See Companies Act (1913), S. 21 (1). AIR 
1959 Punj 328. 

-S. 36—Articles of Association—Construction— 

Lien on shares of members for their debts and 
liabilities to it — Lien, if extends to disputed liabi¬ 
lities. 

Where the Memorandum and Articles of Associa¬ 
tion of company give the company the first and 
paramoun! lien upon all shares registered in the 
names of members for their debts and liabilities 
to the company, the company has a lien on the 
share money not only for liabilities admitted by 
the members hut also for liabilities disputed by 
them. ILR (1952) Punj 520: 54 PLR 364: AIR 
1952 Punj 411 (412) (Pt B) (Pr 8). 

-S. 36 — Articles of Association — Force of — 

Articles giving special benefit to promoters out of 
profits — Company selling properly at profit and 
going into liquidation — Sale proceeds, if profiP 
— Right of promoter to claim special benefits. 

A limited company, whose object was to 
manage a tea estate and to trade in tea went into 
voluntary liquidation after selling its tea estate 
for a very high price, and a liquidator was ap 
pointed to distribute the assets which were far 
in excess of the liabililies, which were practically 
nil, there being no depositors; the only persons 
entitled to payment were the shareholders and 
the promoters of the company. The latter claim 
cd from the liquidator certain special benefits 
which they claimed had been conferred on their, 
under the Memorandum and Articles of Associfi 
tion. 

One of the Articles provided thal out of the 
profits of each year, after meeting certain speci¬ 
fied expenditure, the directors should distribute 
the balance of profits to the shareholders rate- 
ably; another article provided that alter the share¬ 
holders are paid their share amounts and interest 
the promoters are to be paid 6 per cent., ol the 
profits of the annual profits in the following man 
ner, namely, that the s;mie is to be divided into 
20 shares, that the manager and the secretaries, 
should each take two shares, and the balance L 
shares should be paid to the remaining promoters, 
each taking one share; and the remaining profits 
alone should be paid to the shareholders unde? 
the previous article: 

Held: (1) that the profits contemplated coulc 1 
not include the capital assets of the company 
realised by the sale of the property of the com 

pany; 

(2) thal the assets realised should be distribut¬ 
ed pro rata among all the shareholders in pro 
portion to the amounts paid up on their shares, 

and 
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(3) that as far as the amounts in the hands 
of the liquidator were concerned, the promoters 
of the company were not entitled to any special 
privileges. 

Held, further, that the price realised by the sale 
of the estate could not be regarded as profits of 
the business within the meaning of the Articles, 
but was capital, and the Articles did not also ap¬ 
ply or govern the distribution after the com¬ 
pany went into liquidation and was wound up. 
1951 Ker LT 577 : (1952) >22 Com Cas 99: ILK 
J1951) Trav Co 428: AIR 1952 Trav Co 192 (194), 
195) (Pr 10) (DB). 

SECTION 38 


(1 of 1956), S. 38 849 

(1964) 1 Ker 312: (1964) 1 Com LJ 105: 1904 
Ker LT 234: 1964 Ker LJ 524: (1964 ) 34 Com 

Cas 931: AIR 1965 Ker 68 (69, 70) (PI A) (Prs 3, 
5, 9) • 

Ss. 41 and 72 — Allotment of fully paid-up 
shares to minors — Validity. 

There is no bar to a minor acquiring or hold¬ 
ing shares in a joint stock company and where 
the shares of the minors are fully paid-up and 
the\ are subject to no obligation the allotment of 
shares to minors cannot be held to be void mere¬ 
ly because of their minority. (1958) 28 Com Cas 
191 (Punj), Foil. 61 Pun| LR 61: (1959) 29 Com 
Cas 263: AIR 1959 Punj 106 (107) (Pt A) (Pr. 8). 


>1 

of 


-S. 38 — Company Law — Lilting the veil 

Corporation — Doctrine of. See Constitution 
India, Art. 32. AIR 1965 SC 40. 


SECTION 44. 


SECTION 40. 


S. 40 


Shareholder 


— Status of -- When 
acquired. See Companies Act (1913), S. 30. AIR 

1957 Punj 261. 

SECTION 41. 

®-S.41 (before its Amendment by Act 65 

of 1900) — Appeal to Central Government under 
S. Ill (3) of the Companies Act, 1956 — Refusal 
°f registration of shares — Presumption in favour 
*»f directors — Burden of proof on person ap¬ 
pealing against refusal order of directors — Ceii- 
'ral Government being tribunal should record 
i e a sons. See Constitution of India, Art. 136. AIR 
1961 SC 1669. 

® S- s * 41, 2 (46) and Table A, Reg. 19 — 

Companies Act (1913), S. 2 (16), S. 30 and 
table A, Reg. 18 — “Member”, “shareholder” and 
holder of a share” are interchangeable words 
See Ibid, S. 2 (46). AIR 1959 SC 775. 

~ 2 (27), 155 (t) (b) — Rectification 

5 register — Refusal bv company to rectify. See 
ibid. S. 155 (1) (b). AIR 1964 Cal 335. 

S. 4! (2) Applicability — ‘Person having 
ueeome a member’ — Expression means ‘having 
oecome entitled to be a member’. Sec Ibid S 9 
MR 1962 Cal 380. * 

41 Rule that company cannot be member 
>i itself is distinct from the rule prohibiling pur- 
hasc by company of ils own shares. Sec Ibid 
N 75 (5). AIR 1957 Cal 293. 

41, 36 — Rights of shareholder — Right 
to stand for election as director is individual 
membership right — It is justiciable — Provisions 
*4 articles cannot be waived by bare majority. 

The right of a shareholder to stand for election 
a diieclor ol (he Company is an individual 
membership right and gives rise to a justiciable 
issue There are two kinds of rights for a member 
ot the Company, one the individual mem¬ 
bership r |£}d, mid the other, the corporate meni- 
1 erslnp rights. So far as the corporate member 
s lup rights arc concerned a shareholder can assert 
those rights only in conformity with the decision 
*T. 1,10 majority of the shareholders. An indi- 
wdual membership right is a right to maintain 
mmscli in full membership with all the rights 
md privileges appertaining to that status. This 
nght implies that the individual shareholder can 
uisist on the strict observance of the legal rules 
talutory provisions and provisions in the memo¬ 
randum and articles which cannot be waived by 
• hare majority of shareholders. AIR 1951 Mad 
S 31 (2) and AIR 1959 Kerala 254 and (1877) G 
Ch D 70, Rel. on. (1964) 1 Ker LR 54: ILR 

‘Vo. 3] Fn. D. 54. 


S. 44 — Alterations in articles of company — 

7nh C w Se . e Trade Marks Act (1940), S. 35. AIK 

1964 Mys 173. 

SECTION 45. 

- S. 45 — Applicability — Prosecution of delin¬ 
quent director in the course of winding up — 
Section 45-F applies. See Banking Companies Act 

(1949), S. 45 P. 1962 (2) Cri LJ 350: AIR 1962 
Cal 490. 

SECTION 46. 

- S. 40 — Directors and managing agents — 
Contract by — Governed by law of principal and 
<!gcnt Contract binds the principal Company — 
Director generally not personally liable. See Com¬ 
panies Act (1913), S. 88. (1963) 2 An \VR 112. 

SECTION 47. 

-S. 47 — Pronote in favour of Company — 
Lndoisemcnt by Branch Manager — Presumption 
and onus of proof. See Companies Act (1913) 
S. 89. AIR 1959 Mys 36. V '* 

iii. _ 

SECTION 51. 

— Service of documents on company — 
— Article limiting modes — Nol jusll- 


S. 51 


Modes of - 
fied. 

In the face of the clear provision of S. 51, 
Art. 39 ol the Company which limits the mode of 
sending a document to the company to only one 
ol the Ihree modes prescribed in the section held 
could not be justified, and the transferees of shares 
were well within their rights to send the shares 
bv registered post to the office of the company 
*957 Nag LJ 603: GO Bom LR 97: (1958) 28 Com 
(R S 2(f 7: *958 Bom 247 (251) (Pt D) 

SECTION 62. 

——S. 62 (6) — Promoters of a Company *— 
W ho are — Clerks and employees of promoter — 
When can he called promoters. See Companies 
Act (1913), S. 100 (5). (1963) 2 An \VR 112 

-S. 62 — Promoter — Personal liability. 

A promoter is personally liable to third paring 
upon all contracts made on behalf of the intend¬ 
ed company, until with their consent, the com 
puny takes over this liability. The mere fact that 
it has been constituted and registered does not 
discharge the promoter. 1962 Jab LJ 480* IQfli 

?Pr*9) ‘(DB? 315! AIR 1%1 Mm,h I*™* (K 

SECTION 67. 

——S. 67 (3) — ‘Calculated’ — Meaning 0 f — 
Private company — Shareholders below 50 — 
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Further issue of capital — Offer of new shares 
to existing members first and on their refusal, to 
other persons approved by Directors—Resolution, 
whether offers new shares to ‘public' — S. 3 fit 
(Hi) (c). P 1 9 


SECTION 71. 

S. 71 — Repudiation of allotment — Grounds 
— Delay in accepting offer. See Companies Ac* 
(1913), S. 38. AIR 1956 Pepsu 98. 


Where a Private Company, whose number of 
members was much below 50, passed a resolu¬ 
tion increasing its capital, and offering new shares 
to its existing members first and on their declin¬ 
ing to do so, the Directors were given liberty to 
dispose of those shares to persons they approved 
of. the offer in the resolution to persons other than 
the shareholders cannot be said to be one made 
to the ‘public'. 

The word ‘calculated’ in S. 67 (3) (a) sug¬ 
gests intention to accomplish a purpose. 

Where it is alleged that the Managing Director 
of a Private Company had offered new shares to 
his kith and kin, the offer cannot be considered 
to be an invitation to public. An offer to buy 
shares made to an individual as such is not within 
the prohibition of the word ‘public’ as used in 
S. 67 of the Act. Where an article of association 
of the Company authorised the Directors to offer 
and issue further shares to the present shareholders 
in the same proportion in which the share¬ 
holders already hold the shares, the article can¬ 
not be read to mean that the Directors are prohi¬ 
bited from offering and issuing further shares to 
outsiders, if the present shareholders do not avail 
■themselves of the offer. The article contains per¬ 
mission and not prohibition. (1959) 29 Com Cas 
165: 61 Punj LR 14: AIR 1959 Punj 196 (198) 
(Pt A) (Prs 10, 13, 16). 

SECTION 69. 

——S. 69 — “Allotment” — Meaning — S. 75 
(5) — “Allotment” means first allotment of share 
capital — Re-issue after forfeiture is not included. 
See Ibid, S. 75 (5). AIR 1957 Cal 438. 

-S. 69 — Repudiation of allotment — Grounds 

— Delay in accepting offer. See Companies Act 
(1913), S. 38. AIR 1956 Pepsu 98. 

SECTION 70. 

-Ss. 70, 149 (1) and (2) — Company issuing 

prospectus inviting public to subscribe for its 
shares — Compliance with S. 70 does not exonerate 
it from compliance with S. 149 (1). 

Mere compliance with S. 70 will not take a 
company which has issued a prospectus, from 
the ambit of sub-s. (1) of S. 149 into the ambit 
of sub-s. (2) of that section. Ss. 70 and 149 deal 
with different matters. Section 70 relates to the 
allotment of shares or debentures while the obiect 
of S. 149 is obviously to secure a certain degree 
of substantiality in a company before it enters 
into engagements with outsiders or obtains money 
by borrowing. The words ‘commence any busi¬ 
ness’ in S. 149 are very wide and do not include 
the issue of a prospectus or the making of provi¬ 
sional contracts or the allotment of shares or 
the employment of experts or the taking of other 
preliminary steps. The compliance with S. 70 is 
only the completion of a preliminary step and it 
will not in any way exonerate a company from 
the necessity of complying with the provisions of 
sub-section (1) of S. 149 if it has issued prospec¬ 
tus inviting the public to subscribe for its shares: 
Palmer’s Commentary on Company Precedents. 
'17th Edn., Vol. 1, Page 13, Rel. on. ILR (1963) 

2 Ker 645: (1963) 33 Com Cas 813: (1963) 2 Coni 
U 5: 1963 Ker LJ 460: 1963 Ker LT 517. 


SECTION 72. 

Ss. 72, 41 — Allotment of fully paid-up shares- 
to minors — Validity. See Ibid, S. 41. AIR 1969> 
Punj 106. 


SECTION 75. 


6-S. 75 (1)—Allotment — Meaning of — Re¬ 

issue of forfeited shares is not allotment — No 
question of filing any return arises in such case 

— Provision of S. 75 (5) is ex abundant! cautela 

— S. 75 (1) to be interpreted without reference to 
S. 75 (5). 


In Company law, allotment means the appro¬ 
priation, out of the previously unappropriated capi¬ 
tal of a company, of a certain number of shares 
to a person. Till such allotment the shares do 
not exist as such. It is on allotment in this sense 
that the shares come into existence. It would be 
impossible to give to the word ‘allotment’ in 
S. 75 (1) a different meaning. 

Articles 22, 24 and 27, of the Articles of Asso¬ 
ciation ol Calcutta Stock Exchange Association 
Ltd. dealing with forfeiture of shares are valid. 
The company could validly forfeit shares in terms 
of these articles. The reason why the forfeiture 
was valid w r as that on such forfeiture all that hap 
pened was that the right of the particular share¬ 
holder disappeared but the share considered as a 
unit of issued capital continued to exist and was 
kept in suspense until another shareholder was 
found for it. ILR (1950) 1 Cal 235 and AIR 
1949 Cal 360, Rel. on. 


When a share is forfeited and reissued it is 
not ‘allotment’ in the sense of appropriation of 
share out of the authorised and unappropriated 
capital so as to bring the shares into existence. 
Quite clearly, the view well accepted in Com¬ 
pany Courts has been that issue of the forfeited 
shares was not allotment of them but only a 
sale. No question of fding any return under 
S. 75 (1) (a) in respect of such re-issue arises. 

(1885) 29 Ch D 421 and (1911) 1 Ch 73 and 
(1898) 68 LJ Ch 11 and (1881) 50 LJ Ch 827, 
Rel. on. The word ‘allotment’ in S. 75 (1) must be 
understood without reference to sub-section (5). 
It is safer to read sub-section (5) of S. 75 
as having been enacted ex abundanti cautela, that 
is to say, to prevent any argument being raised 
that a return has to be tiled of the re-issued shares 
forfeited for non-payment of calls. Sri Copal 
Jalan & Co. v. Calcutta Stock Exchange Associa¬ 
tion Ltd., (1963) 33 Com Cas 862: (1963) 2 Com 
LJ 198: (1963) 2 Ker LR 261: (1963) 2 SCJ 50o: 
(1963) 2 SCWR 295: (1964) 3 SCR 698: (1964) 

1 SCA 371: 1964 SCD 253: AIR 1964 SC 250 (252. 


>3, 254) (Prs 8, 9, 10. 11). 

—S. 75 (5) — Applicability — Forfeiture of 

lares for reasons other than non-payment o 
ills — Maxim “Expresslo uniiis est Exeliislo 
terius” — Limitations — Allotment — Meaning 
— Re-issue after forfeiture — Effect of. 

Shares forfeited for non-payment of calls should 
! excluded Irom the return of allotmen s 
75 ( 5 ). The reason is that the ^ or JV 9 ^ iture 

>n-payment of calls is the only mo del 

scribed in the Companies Act and in 

ble for articles of Association ^ . . 

ible “A”. Section 75 (5) of the 

n be read not as selecting one P art '™S X 

r exclusion from the return but as ex " 
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only kind of forfeiture with which the statute 
was expressly dealing with. It therefore means 
exclusion of all kinds of forfeiture from the opera¬ 
tion of S. 75. The doctrine of “Expressio Unius 
est Exclusio Alterius” cannot be applied to this 
case. 

The return of allotment mentioned in S. 75 of 
the Companies Act of 1956 does not therefore 
cover the case of forfeiture where shares are 
re-issued after forfeiture. Section 75 (5) is a 
provision which does not occur in the correspond¬ 
ing S. 53 of the English Companies Act, 1948. 
It was for the first time introduced by S. 57 of 
the Amending Act of 1936, with the object of 
excluding forfeited share subsequently re-issued 
from the purview of allotment as sub-section (4) 
of S. 104 of the Act of 1913. 

The words “Whenever a company having a 
share capital makes any allotment of its shares” 
in S. 75 (1) should be confined to the original or 
the first allotment or allotment of new shares 
made of the share capital ofTered to the public 
for subscription and should not be extended to 
include the case of subsequent re-issue of shares 
in lieu ol forfeited shares although such re-issue 
may loosely be called allotment. The word “allot¬ 
ment in S. 75 (l) means even subsequent allot¬ 
ments, provided they are allotments of new shares. 
In Company law allotment of shares means divi¬ 
sion of the entire share capital into definite shares, 
each of particular value and also of different 
classes and an assignment of such shares singly 
or numerously to different persons. The word 
allotment”, is inappropriate to describe the act 
of forfeiture of one or more existing individual 
shares and re-issue of such share or shares to 
other persons. ILR (1950) 1 Cal 235; 29 Ch D 
421, nel. on. 

The new form prescribed for return of allot¬ 
ments under S. 75 (1) of Act of 1956 is one 
more argument why the return of allotments of 
Shares contemplated therein does not call for 
return of re-issue of shares in place of forfeited 
i '« rCS - rf C »‘ WN 448: (1957) 27 Com Cas 559: 

iio r f' A,H <-al 438 (441, 

44,1 * <Hl A) (,> rs 14, 15, 10, 17, 18, 22, 

v Ss ;., 75 ,‘l nd ? 45 — Companies Ael (1913), S. 3 

f7„mi r a , ; n . Un<!, ' r S - 3 ,,f 0ld Ael con¬ 

ferring Jurisdiction on District Court - N 0 noil- 

nM n n |iri lr "o r " eW Arl ,ssur<l ~ Continuation of 

old^no,I,.ration — (General Clauses Ac! (1897), 

V'':'" ' ht ; Companies Act of 1913 (he District 
Courl had been invested with jurisdiction under 
r ot hat Act corresponding to S. 10 of the 

flcaX"".** V ‘ ,f , . 850 - lJn,ler S >0 (2) no noli: 

a' 0 *“ ISSU( ‘ d ,)v ,he Central Govern- 

nienl after the coming into force of the new Art 

t-mpouennB the District Court to exercise juris- 

d etmn under any of the sections of the new A, l 

A.'l of 'iqri'"'! publlslled l " Kl, ’ r s 3 <>* 'he old 

‘ . . * 3 does not fall within any of the 

categories enumerated in S 645 nf ti, \ t , 

n f 1 dr a j 1,1 01 the new Art 

1 and in not smvivI ti w m , 

Ac. of .913 and all cognafe i, I 

repealed by the enac.men. of the presen, Actof 


Hut Section 24 of the General Clauses Ael conli 
nues the jurisdiction of the District Courtscon! 

in' 194 7°" 11 en m 1 ' ° rder of lhp Government 

nrathm'of fh r ' " e ° " ,is se, ’ li,,n '>»' noli- 
niatmn of the Government in G. O. Ms Mo 654 

Development, dated 20 th February. 1947 should he 

leemed .0 continue in force even after th,cm 

ngmtH force of the new Act ot 1956 The Dis 

«nc. Court has. therefore, jurisdiction to enter lain 
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an application under S. 75 of the Act of 1950. 

(1959) 1 Mad LJ 292: (1959) 29 Com Cas 244: 
72 MLW 459: 1959 Mad WN 429: AIR 1959 Mad 
334 (335) (Pr 5). 

SECTION 76. 

U) and 76 (2) — Sub-sections of 
•section — Sub-sections must lie construed as parts 
of an integral whole. See Interpretation of Sta¬ 
tutes. AIR 1962 SC 1543. 

® "“7?* ar| d (2) (before its amendment by 

Act (6o of 1960) ) — Payment of commission out 
ot profits not outside provisions of S. 76 — Agree¬ 
ment as to payment of commission prior to Act 

— Agreement if inconsistent with S. 76 does not 
prevail. 

Per Gajendragadkar and Wanchoo, JJ., Sarkar 
J., contra: 

A claim for commission out of the profits of 
a company is hit by S. 76 (1). Commission there 
contemplated is commission pavable held out of 
capital as well as profits. If the claim exceeds 
the limit prescribed by S. 76 (1), it cannot be 
enlei tamed. After the amendment of S. 76 (2) 
bv Act (65 of 1960), the limit imposed on the pay¬ 
ment of commission in respect of shares and 
ebenturcs applies as such to commissions out of 
capitals as to those which are paid out of profits. 

Section /6 applies even to agreements as to com¬ 
mission made prior to the Act coming into force 
and does not prevail if it is inconsistent with 
the provisions of that section. AIR 1958 Bom 491 
Aihrmed. 

Per Sarkar, J„ contra. 

Section 76 (I) has to lie confined to payment 
of commission out of the capital moneys of the 
companies The section does not afreet a com¬ 
pany s right to pay out of its profits any com¬ 
mission it likes lor subscribing for shares in it 
I herefore, agreements for payment of commission 
lot subscribing for shares in a company out of 
its profits were not affected by S. 76 (1) of the 
Act of 1956. Madanlnl Fakir Chand Dudhediva 
); shpoe Ghangdeo Sugar Mills Ltd., (1962) 3» 

< om Cas 004: (1962) 5 Far LR 35: 65 Bom lit 
162: (1902) Supp (3) SCR 973: AIR 1962 SC 1543 
(.552.) 1553, 1557, 1559) (P. C) (Prs 22, 24. fa. 


S. 76 (1) — Interpretation of 

^ f i_ . . 


- —' ■ r*' *««own ui — Previous 

- VnUie o'f ° r EnRlish la " and En « Ilsh decisions 

Where there is a positive enactment Hie proper 

•m,| rS |' ,S 10 7 nmi,u ' ,hp lilr iguage of that statute 

r>r o d ? SrPr “ ln lts I )r °l>er meaning. AIR 1928 
1 t- 4 nel. on. 

The mischief intended to he checked by the 
Indum Ac of 1956 being different from the one 
intended to he controlled bv the Pnglish Acts 

Fm-lisl l ,e .'ecislalive history of England nor the' 
pmvish,ns e< '' S,0nS W ° Uld be hol P f,d '<> con slrue its 

Further, the Act of 1956 was enacted to helo 
the development of companies in this country and 
put down abuses. Thus the mischiefs wl," h were 
sought to he avoided by the legislatures in Fnghind 
and India being not quite the same, the Courts 
must upon a question of construing the Indian 
Act, look to the language of the said Act and to 
the intention ol (he legislators who passe I ihl 

B r " ra ' « 254: ILR (1958) B„m 250- 

(1 Jo8) 28 Tom Cas 312: AIR 1958 Bom 401 
495, 497) (P| A) (Prs 7, 8, 15) (DR) ' ’ 

I.™ „f the I,*,.,,,,™ Zm Z 



COMPANIES ACT (1 of 1950), S. 70 


words used by the Legislature. If the words, 
which are a medium of expressing intention, fall 
short of declaring the intention, it is for the Legis¬ 
lature to amend the language of the section. So 
lar as the Courts are concerned, where the words 
arc clear and precise, they must be given their 
natural meaning. 

Upon the language of sub-section (1) of S. 76 
which is very clear, there is no doubt, that the 
sub-section is both an enabling and a restrictive 
provision. Upon a natural construction of the 
language of S. 76 (1) (b) (ii) it must be held 
that the payment of commission on shares and 
debentures might proceed from any source, capital 
monies or profit, but it is to be restricted up to a 
certain percentage, the percentage being different 
in the case of shares and debentures. 60 Bom LB 
254: (1958) 28 Com Cas 312: ILR (1958) Bom 
250: AIR 1958 Bom 491 (495) (Pi B) (Prs 10, 
11) (DB). 

-Ss. 76 (1), 78 (2) and 309 ( 6 ) — Commis¬ 
sion — Meaning of. 

The word ‘commission’ as used in S. 76 (1) and 
in other provisions of the Act, refers to a pay¬ 
ment of money, not only out of the capital of a 
company, but from its profit as well. The con¬ 
tention, that the word ‘commission’ as used in 
the Act of 1956 has a specialised legal meaning 
and that it means an amount of money payable 
only from the capital is not tenable. 60 Bom 
LR 254: (1958) 28 Com Cas 312: ILR (1958) Bora 
250: AIR 1958 Bom 491 (497) (Pt D) (Pr 16) 
(DB). 

-Ss. 76 (1) and 9 — Applicability — Agree¬ 
ment to pay commission at certain rate before Act 
— Validity. 

By an agreement, a company agreed to pay 
some of its promoters a sum equal to 12Vs per 
cent of its net profits. Provisions for this was 
also made in Art. 3 of the Articles of Association. 
The agreement was subsequently modified and by 
another agreement, the promotors reduced the rate 
of promotor’s commission to fi 1 /^ per cent. On 
coming into force of the Companies Act, 1956, the 
company informed the promotors that tlie agice¬ 
ment was illegal and that the commission could 
not he paid. The company also proposed to get 
Art. 3 deleted from the Articles of Association. 
The promoters sued the company for a declara¬ 
tion that the agreement between the parties was 
a valid and legal agreement and for an injunc¬ 
tion to restrain the company from passing a reso¬ 
lution deleting Art. 3. 

Held, that under S. 9, the provisions of the Act 
shall have effect, notwithstanding the fact that the 
agreements were executed before the coming into 
force of this Act and that the plaintiffs would not 
be entitled to receive any commission from the 
company in contravention of sub-cl. (ii) of Cl. (b) 
of sub-section (1) of S. 76, read with S. 9 of the 
Act. 60 Bom LR 254: (1958) 28 Com Cas 312: 
ILR (1958) Bom 250: AIR 1958 Bom 491 (497. 
498) (PI E) (Pr 17) (DB). 

-S. 76 (1) — Debentures — If capital — (Capi¬ 
tal Issues (Continuance of Control) Act (1947), 
S. 2). 

The definition of 'securities’ and of the expres¬ 
sion ‘issue of capital’ as contained in S. 2 of the 
Capital Issues (Continuance of Control) Act would 
not govern the meaning of the term ‘debenture’ as 
it occurs in the Companies Act, 1956. So far as 
the latter Act is concerned, ‘Debenture’ is an 
instrument under seal evidencing a debt. It is 
not capital. The essence of a debenture is original¬ 
ly an admission of indebtedness and that is its 
essential characteristic, the central idea. 


It is also clear that a debenture being an instru¬ 
ment evidencing a debt, discount on it is not a 
payment out of capital. 60 Bom LR 254: (1958) 
28 Com Cas 312: ILR (1958) Bom 250: AIR 1958 
Bom 491 (496, 498) (Pt F) (Prs 13, 18) (DB). 

- -S. 76-b (ii) — “Issue” of security — Meaning 
ol ‘Issue’. See Capital Issues (Continuance of 
Control) Act (1947), S. 3. AIR 1957 Trav-Co 6 . 


SECTION 77. 


S. 77 — Company being wound up — Pur¬ 
chase of shares by company. See Companies Act 
(1913), S. 54-A. AIR 1958 Andh Pra 666 . 

-S. 77 — ‘Purchase’ — Meaning of — (Com¬ 
panies Act (1913), S. 54-A ( 1 ) ). 

The word ‘purchase’ in S. 54-A ( 1 ) of the Com¬ 
panies Act of 1913 cannot be appropriately ap¬ 
plied to the compulsory substitution of shares by 
lbe special statute. ILR (1958) 1 Cal 89: AIR 
1957 Cal 293 (307) (Pt I) (Pr 72) (DB). 

-S. 77 — Compulsory substitution of company’s 

own shares in lieu of its other assets by special 
statute — Validity — (Companies Act (1913)^ 
S. 54-A (1) ). 

Section 54-A (l) of the Companies Act, 1913, 

docs not invalidate a compulsory substitution ol 
its own shares in lieu of its other assets by a 

special statute or even a purchase by a Com 

pany of its own shares by authority of a special 

statute such as (i) S. 153-C (5) of the Indian 
Companies Act, 1913, corresponding to S. 402 (b) 
and (c) of the Indian Companies Act, 1956 or 
(ii) the special Statute noticed in Re Sovereign 
Life Assurance Co., (1892) 3 Ch 279. The compul 
sory substitution as also such purchase is law¬ 
ful though the consequence may be reduction of 
capital. ILR (1958) 1 Cat 89: AIR 1957 Cal 293 
(307) (Pt J) (Pr 72) (DB). 

-Ss. 77 and 41 — Rule that company cannot 

bo member of itself and rule prohibiting pur¬ 
chase by company of its own shares — Distinction 
— Companies Act (1913), S. 54-A. 


A limited company cannot be a member ol 
itself. It is inconsistent with the essential nature 
of a Company that it should be a member of 
itself It) the cUccl of becoming a debtor to itself 
for calls or being placed in the list of contri 
butories in its own liquidation. This rule is 
linct from the rule which prohibits the purchase 
by a company of its own shares or a reduction 
of capital in a manner not sanctioned by the 
Companies Act. Without violating this rule, a 
trustee for a Company may be a member of this 
Company and may acquire and hold the share 
of the Company in trust for the Company. It 
the acquisition of shares by the trustee is in 
substance purchase of its own shares by the Com¬ 
pany involving illegal reduction of capital, the 
transaction would be invalid on the ground that 
it amounts to illegal reduction of capital and 
infringes S. 54-A of the Indian Companies Act and 
not on the ground that the trustee^ cannot he^ a 
member of the Company. ILR (1958) 1 Cal 89: 
AIR 1957 Cal 293 (308) (Pt L) (Pr 79) (DB). 


— 5 . 77 — Scope — Sate of shares by Indian 
>n and Steel Company in favour of Dalhousle 
ddings. Ltd. — Legality — (Companies Act 

913), S. 54-A). 

On 6th December, 1952 the Indian Iron and 
3 C 1 Co. Ltd., transferred eleven lakhs ordinary 
ares in the Steel Corporation of Bengal in 
Dalhousie Holdings, Ltd. It was agreed 
e vendor should be entitled to all div '^ en “ 
at might be declared by SCOB and payable on 
e said shares in respect of any period pn°rt° 
d ending on 31st December 1952. The sendo 
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had a right before effecting delivery of the said 
shares to call upon the purchaser not to resell 
same except at such time and such prices as might 
be mutually agreed between the parties. In the 
event of the vendor exercising this right, the 
purchaser should be released from all obligation 
to make payment of the purchase price. 

Held, that the transaction did not contravene 
S. 54-A (1) of the Companies Act. 1913. ILK 
(1958) 1 Cal 89: AIR 1957 Cal 293 (307) (Pt M) 
(Pr 72) (DB). 


-S. 77 — Company purchasing Its own shares 

under statutory authority — Shares are not extin¬ 
guished. 

Where its own shares are purchased by a com¬ 
pany under statutory authority the shares are not 
extinguished either in law or in equity, in a pro¬ 
per case, for example, where the shares are subject 
to a pre-existing charge in favour of a third parlv. 
I LB (1958) 1 Cal 89: AIR 1957 Cal 293 (308) 
(Pt N) (Pr 81) (DB). 

SECTION 78. 

•-S. 78 — Dividend—Company issuing shaies 

in 1945 at premium and keeping share premiums 
as capital revenue — Company declaring dividend 
out of such capital revenue in year 1953 — 
Assessed taxed on such dividend in assessment 
year 1954-55 — Held, S. 78 of Companies Act 
(1956) did not afleet taxability of such dividend. 
See Income-Tax Art (1922), S.‘ 2 (6-A) (a). AIR 
1964 SC 1800. 

f S. 78 — Dividend — Share premiums — 
Credited to company's capital reserve — Distribu¬ 
tion as dividend before 1st April, 1956 — Dividend, 
whether out of profit — W Iiether taxable as 
dividend in shareholder's hands — Words and 
Phrases — ‘Profits' — Indian Income-tax Act 1922. 
S. 2 (6-A) — Companies Act, 1913 (7 of 1913), 
Table A, Regulation 97. 

A company i-sticd shaies at a premium in 1915. 
1 lie share premiums rereivt d by the company 
'Acre held in a scon rale rr^crvi' called Vapit; 


.1 


held in a separate reserve 
lesrrve. in the year 1953, tin* company declared 
a dividend out of this capital reserve. Tim 
nssos.su*, a shareholder of the company, received 
ID. 50,<87 under the said declaration. The amount 
A ‘ ,s charged to income-tax in the shareholder’s 
hands as dividend' lor the assessment years 1951- 
■>•>. Tim assessment was sustained by the Ap¬ 
pellate 1 ribunal, whose decision was upheld bv 
the; High Court on reference. On appeal 
to the Supreme Court l>v Special Leave, 
the asscssc* conluidcd that the amount 
was not dividend Mine it was not dislribul 
able out oi profits within tin* meaning oi Regula- 
'ion 97 oj I able \ ot the Indian Companies Act, 
1913, that it was a distribution out of (he capital 
-' nns ot the company and hence exempt and ihat 
tnc share premium amounts in the capital reserve 
,lu ‘ yompanv could not, under S. 78 of the 
"inpanirs Act, 1950, he distributed as dividends. 

Held, that before the commencement of the 
companies Act, 1950. premiums received on the 
,ssu< ‘ S han s were profits available for distribu 
,,n]l - j ,1( ‘ connotation .should he attached 

to the word ‘profits' in Regulation 97 oi Tabic 
•»f the Companies Act. 1913. S. 78 of the 
( ompanics Ac t. 19.3) did injt in anv way change 
llie Lixnbilitv ol a dividend declared out ol 
premiums on shares received by a company before 
thf said Ac I tame into force. 1 In* company had 
already dealt with the premium in such a way 
that they had ceased to remain as an identifiable 
part of the company’s reserves. Hence the 
premiums were to he disregarded under S. 78 <;L 




of the Companies Act for the creation of the share 
premium account. If this was so the premiums 
which had already been distributated could not be 
invested with the character of capital in the hands 
of the distributing company. (1904) 2 Ch 208: 
73 LJ Ch. 601: 91 LT 115; (1937) Ch 402 :(1937) 
2 All ER 609:106 LJ Ch 241: 57 LT543; (1951 j Ch 
923: (1951) 2 All ER 534: (1951) 2 ITR 47: (1949) 

1 All ER 354: LR (1949) AC 361: 30 TC 43!. 
Ref. Bharat Fire and General Insurance, Ltd. v. 
Commissioner of Income-tax. (1964) 2 1TJ 138: 
(1964) 53 ITR 108: (1964) 34 Com Cas 683: (1964) 

2 Com LJ 100: (1964) 2 SCJ 434: (1964) 2 SC 
WR 115: 67 Punj LR 1: (1964) 7 SCR 626: AIR 
1964 SC 1800 (1802, 1803) (Pt B) (Prs 4, 8). 

-Ss. 78 (2), 76 (1), 309 (6) — Commission —- 

Meaning of — Does not mean amount payable 
from capital only — (Words and Phrases — 
Commission). See Ibid, S. 76 (1). AIR 1958 Rom 
491. 

SECTION 79. 

- S. 79 (2), Table A, Art. 32 — Sale of forfeited 

shares of defaulting shareholders, as 1 uliy paid-up 
shares resulting in loss to company on each *hare 
- Transaction held amounts to re-allotment of 
shares at discount under S. 79 (2) requiring sanc¬ 
tion of Court under Section 79 (3) — If done 
without liie smut ion of Court as required by 
S. 79 re allotment of forfeited shares is void under 
S. 79 (3) — Transaction does not amount to 
sale and disposal of forfeited shares governed by 
Table A, Art. 32. (1903) 1 KB 461. Bel. n n . 79 

LT 605, Disling. (1962) 1 Andh LT 124: (1962) 1 
Audit WR 176: (1962) 32 Com Cas 654: 1963 Com 
Cas Rep 11: AIR 1962 Andh Pi a 459 (461. 462) 
(Prs 15, 16, 21). 

-8. 79 — Liability of members Viloiment 

of shares -- Defect in procedure — Effort See 
Companies Act (1913). S. 156. AIR 1958 A>.sani 
86 . 

SECTION 80. 

S>. 80 and 391 — Scheme of arrangement — 
Reorganisation and sub-division of existing prefer¬ 
ence shares with reduced capital — Effect. 

\ company sought the Court's sanction to a 
scheme of arrangement which provided for 
reorganisation and siih-div ision of proton n- e -shares 
<4 Rs. 30 into preference shares of Rs. in v ach 
and also lor extinguishment and/or nmdiht dion 
ol I he special rights, privileges a r .id renditions 
attached to the existing preference shares. 

Held, [lint Ihe preference shares as mjcIi were 
nol extinguished. The existing shares with Un¬ 
reduced capital were sub divided and re-organised 
and the rights attached thereto were modified' 
(1944) 1 Ch 6. Disling. (1960) 39 Com Cas 367: 
64 Cal WN 458: AIR 1960 Cal 637 (641) < Pt F) 
(Pi 16) (DR). 

SECTION M. 


Ss. 81, 82, 108 and 111 


Me reai 11 i !> 


gent 
■ for 
1 b v 


27 


entrusted with share scrips with lull authnnl 
disposal Thclt ol share scrips Lslopt 
negligence. See Sale of Goods Act iltl.Hh - 

AIR 1965 Cal 355. 

S. 81 (1) (e) — Renunciation of offer of diare 

in favour of nominee — Rights of nominee _ 

Nominee for valuable consideration without notice 
W hen entitled to property in shares — (Obiter). 

Obiter. When under S. 81 (i > (<•) if H . offeree* 
°.l n< * w s,,art ‘ s exercises his right to renounce the 
shares offered to him in favour of anv other 
person, Ihe nominee gets a right to accept the 
offer and complete the contract. Obviously the 
nominee gels an enforceable right to compel the 
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issue of shares. This is a chose in action and is 
capable ol being sold or dealt with. If the 
nominee is a nominee for valuable consideration, 
bona tide without notice of a breach of trust he 
would have a higher right than an equitable right. 
8ueh a purchaser lor valuable consideration who 
obtains a legal estate at the time of his purchase 
without notice of a prior equitable right is entitled 
to priority in equity as well as at law. 

Held, on facts, that il the nominees wanted to 
succeed on the ground that they were bona fide 
purchasers for value, without notice, the price that 
they paid or the consideration that passed from 
them should have been specifically averred in their 
affidavit or in the affidavit of their seller. In the 
absence of such material averments their plea 
could not be entertained. 66 Cal \VN 1049: (1963) 
33 Com Cas 102. 

7" s * 81 — Increase in capita] — Offer of shares 
how to be made — Shares sold by member — 
Property in shares passing to transferee — Mem¬ 
ber not entitled to accept offer of further shares 

Exercise of right of renunciation by him is 
invalid. 

Previously where increase of capital was pro¬ 
posed by issue of further shares, such shares had 
first to be offered to the ‘members’. Now the 
legislature prescribes that the further shares 
envisaged by S. 81 shall be offered to the ‘persons’ 
who at the date of the offer are ‘holders’ of 
these equity shares of the company and unless 
the articles otherwise provide, the offer shall be 
deemed to include a right exerciable by the ‘person’ 
concerned to renounce the shares offered to him 
or any of them in favour of any other ‘person’. 
The ‘persons’ who are entitled to receive this 
offer are not necessarily ‘members’ of the com¬ 
pany. Thus a person whose name is on the 
register may have sold his shares and from the 
moment his property in the shares has passed to 
his purchaser he ceases to be a ‘holder’ of those 
shares. Under S. 81 such a person is not entitled 
to accept offers of new shares or to exercise any 
right of renunciation. 

A’s shares were purchased by 13 in June, 1960. 
The company passed its resolution for increase 
of share capital on the 15th October, 1960. On 
January 13, 1961 a resolution was passed under 
S. 81. 1 he proposal was that two shares would 

be allotted lor every three shares. The letters 
of Allotment and Renunciation were sent out by 
the company on the 31st January, 1961 to A offer¬ 
ing two shares for every three shares held as on 
the 13lh January, 1961. A executed letters of 
renunciation in favour of C and D. In an applica¬ 
tion by 13 for declaring his right to the further 
shares— 

Held, that as at the date of the offer by the 
Company the ‘holder’ of the equity shares in ques¬ 
tion was 13 and not A, A had no right either 
to accept the offer of new shares or to execute 
letters of renunciation in favour of C and D; such 
acceptance and renunciation by A was, therefore, 
invalid and inoperative and was of no effect, and 
C and D acquired no rights whatsoever by virtue 
of such renunciation. 66 Cal WN 1049: (1963) 

33 Com Cas 102. 

-S. 81 — Further issue of capital — Powers of 

Directors — Limitations — Power of company in 
general meeting to give directions to contrary. 

In the absence of statutor}' restrictions the 
Directors have power to issue new shares up to 
the limit of the authorised capital in such manner 
as they think fit. S. 81 is intended to fetter this 
power of the Directors where no direction is given 
on this matter by the company in the general 
meeing. The section preserves the power of the 


company in a general meeting to give directions 

co , ntrai 7* Where the company in a general 
meeting has given clear directions to the contrary, 

wi*K tn JS; nt new ordinar y shares in accordance 
ith those directions to the Managing Agents and 

the disposal ol other ordinary shares in such 

manner as the Directors deem fit cannot be said 

to be in contravention of S. 81. (1960) 30 Com 

(Pt D) 7: (PT 15) 0)B) 458: AIR 1060 031 637 (64I) 


S. 81 (1) (a) — Scope. 

The plain meaning of the section is that if the 
company at a general meeting resolves that the 
newfy issued shares should be allotted to persons 

win thai? i lhe 1 eq “ 1 i ty shareh olders, such decision 
ill prevail and will not be open to any question. 

u in the absence of any specific direction or 

decision to the contrary the terms of the section 

have to be followed. The words ‘contrary to’ 

in sub-s. (1) of S. 81 mean contrary to what is 

a ' d , ft d . 0 ^ *he section. (1958) 62 Cal WN 836: 

m 59 Lwn 01 ? , Cas 46: AIR 1959 Cal 679 (680, 
681, 682) (Pt D) (Prs 4, 5, 6, 8). 

—Ss. 81, 106 and 391 — Reduction of capital 
part of scheme of organisation — ‘Modification of 
rights clause in Articles of Association — Scope 

^cpnrate applications for reduction and scheme 

— Necessity. 


Where the reduction of capital sought is part of 
a scheme of reorgnaization of the share capital 
and the capital structure is being reorganized, it 
is immaterial whether the whole paid up capital 
is lost or not. The matter of reduction of capital 
and that of the sanction of the scheme of reorgani¬ 
zation are part of one arrangement of scheme. 
Moreover there is no hard and fast rule that one 
application has to be made for sanction of the 
scheme and for confirmation of the reduction if 
they are to be regarded as integral part of one 
arrangement. In some cases, two separate ap¬ 
plications are made to make the proceeding less 
cumbrous. 

It is not necessary to have recourse to S. 106 
or the ‘modification of rights’ clause contained in 
the Company s Articles of Association, when the 
modification or variation of the rights of share¬ 
holders is made as part of a scheme of arrange¬ 
ment with the intervention of the Court under 
S. 391. Where a reduction of capital is based on 
ground that capital has been lost, it is always 
prudent to proceed on evidence. 

The fact that the successive balance sheets of 
the Company were duly placed and passed without 
objection at the annual general meeting is sufficient 
proof of such loss to justify an order of reduc¬ 
tion of the capital being made. 

Variation, which merely affects the enjoyment of 
the right does not require to be dealt with under 
8. 106. There is a distinction between affecting 
the enjoyment of the rights and affecting the 
rights. (1958) 62 Cal WN 889: (1959) 29 Com 
Cas 144: AIR 1959 Cal 672 (674, 675, 676, 677) 
(Pt A) (Prs 5, 7, 14, 15, 17, 22). 

-S. 81 — Scope — Issue of new shares for 

allotment to managing agents and outsiders without 
reference to exising equity shareholders — Vali¬ 
dity. 

Under S. 81 (a), if the company at a general 
meeting resolves that the newly issued shares can 
he allotted to persons other than the equity share¬ 
holders, such decision will prevail and will be a 
valid decision. But in the absence of any specific 
direction or decision the terms of the^ section will 
be followed. The words ‘contrary to’ mean con¬ 
trary to what is laid down in the section. 

A resolution in a General Meeting authorizing 
the issue of new shares for allotment to the manag- 
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ing agents and outsiders without reference to 
existing equity shareholders of the Company does 
not contravene S. 81 (1) (c). (’58) 62 Cal WN 
889: (1959) 29 Com Cas 144: AIR 1959 Cal 672 
(674, 675, 676, 677) (Pt B) (Prs. 5, 7, 8, 14, 19 
20 , 22 ). 

-S. 81 —Scope and applicability — Reg. 42 and 

S. 105-C did not cover same field. See Com¬ 
panies Act (1913), S. 105-C. AIR 1963 Orissa 189. 

-S. 81 — Private limited company — Rela¬ 
tionship amongst partners — Nature of — Agree¬ 
ment amongst partners to hold shares in equal 
proportions, to make named partner, chairman, to 
have equal representation in the Board of Directors 
and not to sell shares to public — Agreement not 
incorporated in Articles of Association — Com¬ 
pany converted into public company — Agreement 
held could not be enforced against public company 
in its working. See Ibid, S. 3. AIR 1963 Orissa 
189. 


- S. 81 — Conditions for applicability of S. 81 

— Private company converted into public com- 
5 >any — Old shareholders made shareholders of 
public company — First issue of new shares after 
company became public — S. 81 is attracted — 
Direction to contrary — Whether can exclude 
existing shareholders. AIR 1962 Orissa 202 Revers¬ 
ed. 

It is clear from S. 81 that the existing equity 
shareholders have the pre-emptive right to the 
issue ol new shares. But this pre-emptive right 
is subject to the overriding condition that any 
direction to the contrary which may be given by 
the company in General Meeting and to the further 
condition that it is applicable only to allotment 
subsequent to the first allotment of shares. 

U here a private company was converted into 
a public company and the shareholders of the 
private company became the shareholders of the 
public, company, it lollows as a matter of neces¬ 
sary logic that the shares issued by the Company 
when it was a private Company became the shares 
'.ssued by the public Company by operation of 
law. So, though in point of fact certain new 
shares were the first issue of the company alter 
it became public, it cannot be treated as the first 
allotment ni shares ol the public company in the 
e>e of law but must be treated as shares issued 
subsequent to the first allotment, and consequently 
direction to the contrary can be given in the 
general meeting under S. 81. 

The language of S. 81 is plain and the powers 
given to the company in general meeting to give 
directions to the contrary are wide and unrestrict¬ 
ed and they cannot he restricted only to a deci¬ 
sion as to whether the new shares should he allott¬ 
ed to the equity snareholdcrs alone or in between 
the two classes ol shares, cqoitv and preference. 

R I960 Cal 637, Rel. on; AIR 1962 Orissa 202, 
Reversed. (1964) 1 Comp LJ 117: AIR 1963 Orissa 
189 (204. 205) (Pt E) (Prs 20, 22) (DR). 

—S. 81 (as amended in 1060) — Alteration of 
decision Decision in earlier general meeting as 
,0 allotment of new shares — No bar to its altera- 
tion in subsequent general meeting. (1964) 1 Coni 

I .1 117: AIR 1963 Orissa 189 (205) (Pt G) (Pr 24) 

(DB). 

' 81 ~ ‘Subject to any directions to the con- 

trary Resolutions directing company not to 

allot new shares to existing shareholders or to 
public but privately on sole direction of directors, 
to persons who had applied or might apply — 

> alldlty — If can he challenged on ground that 
‘<nev cannot be given effect to. 

Held, that the validity of the resolutions could 
not he challenged on the ground that tliev could 
not he given effect to. The second resolution 


clearly included a group of persons who did nofl 
come within the purview of the existing share¬ 
holders and the public. Both resolutions together 
would mean that further shares would be issued 
to a select and small circle of friends, customers 
or connections. Doubtless, small circle of friends 
or customers or connections were members of 
the public. But by the express resolutions they 
were excluded out of the public as referred to in 
the resolution. ‘To the public’ also might mean 
no offer to he made by advertisement or circular 
to the general public. (1964) 1 Comp LJ 117: 
AIR 1963 Orissa 189 (206) (Pt J) (Pr 25) (DB). 

-Ss. 81 and 397 — Allotment of new shares 

whether in best interest of company — Allotment 
to friends of directors controlling majority — 
Vavidity. 

Even if the allottees of new shares privately by 
1 lie directors might exercise their voting power 
in support of the majority group, it would not 
necessarily establish, without proof of further facts, 
that they are under the control of the majority 
group. 

Where the new shares were to be issued pri¬ 
vately in the best interest of the company on the 
sole direction of the Directors, according to the 
resolutions of the company, the fact that they 
were allotted to friends, having independent status, 
ol the directors who controlled the majority shares 
alter the allottees were intimated about the new 
issue of shares, by itself, does not establish that 
they were under the control of the majority group. 
Though, if the voting powers of those allottees 
could he utilised by the majority group, the fact 
that a large percentage of the voting power (75 
per cent in this case) would concentrate in their 
hands, by itself does not establish that there is 
combination. The fact that at the time of hearing of 
the petition under Ss. 397 and 398, the allottees 
and their subsequent transferees support the case 
of the Company does not in any way advance 
the petitioner’s case. They are hound to support 
the company if they are satisfied that it is being 
properly managed. 

Merely because a suit challenging the validity of 
the resolution regarding allotment of new shares 
had been filed, it cannot be expected that it was 
tiie duty of the Company not to allot shares but 
to wait till the disposal of the litigation. (1964) I 
Comp LJ 117: AIR 1963 Orissa 189 (207) (Pi K) 
(Prs 28, 30) (DB). 

-S. 81 — Prior to its amendment in 1960 — 

Scope and object — Further issue of share capital 
— Powers of directors — Right of existing mem¬ 
bers to obtain further shares — ‘Subject to any 
direction to the contrary’, meaning of. 

The object of S. 81 is to prevent discrimination 
amongst shareholders and prevent the directors 
from offering shares to outsiders before they are 
offered to the shareholders; so long as these two 
requirements are complied with, the action of the 
directors in selecting the time when they will 
issue the shares as also the proportion in which 
they should he issued is a matter left to their discre¬ 
tion; this is of course subject to the general excep¬ 
tion that the directors are not to act against the 
interest of the Company or mala tide; the statutory 
right of the existing shareholders to acquire the 
new shares continue till the time limited has 
expired and that right can only be lost if a share¬ 
holder declines to accept the shares prior to the 
expiry of the time-limit; the section limits the 
powers of directors to dispose of the further issue 
of capital in any manner that they may think 
most beneficial to the Company; they are under 
a mandate to offer these in the first instance to 
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the members in proportion to the existing shares 
held by them; in other words, a member becomes 
entitled under the provisions of the section by 
reason of his being the holder of a certain number 
of shares in the company, to obtain shares in the 
turther issue of capital as of right. 

That apart, S. 81 does not contemplate total 
exclusion of the existing shareholders from 
participating in the allotment of new shares; the 
clause ‘subject to any directions to the contrary’ 
can only refer to the manner and proportion in 
which the shares hove to be offered to the existing 
shareholders; it cannot mean any direction not to 
offer at all to the existing shareholders. AIR 1962 
Orissa 202 (218) (Pt E) (Pr 39). 

(Reversed in AIR 1963 Ori 189) 

S. 81 Rectification of register — Powers of 
Couit Court has to exercise judicial discretion 
~7~ Allotment of shares to outsiders in contraven¬ 
tion of S. 81—If \uid—Allotment made bona fide 
in interest of company and in ignorance of S. 81 

— Allotments will not be cancelled. See Ibid, 
S. 155. ILR (19G4) 14 Raj 135. 

-- S. 81 (1-A) — Company — Meeting — Notice- 

Specification of business to be transacted •—< 
Absence of — Effect — Resolulion regarding issue 
of turther capital — All members not present — 
Resolution held invalid. See Ibid, S. 172 (1) 
ILR (1964) 14 Raj 135. 

"7-S. 81 — Capital — Defence Rules — Prohibi¬ 

tion of issue of capital or securities — ‘Securities’ 
whether include hypothecation bonds or mortgage 

— Issue’ meaning of — Charge — Failure to 
register charge — Whether affects rights of lessee 
of company — Travancore Companies Act, S. 142 

— Defence of Travancore Rules, R. 94-B. 

Held on the facts of the case and under R. 94-B 
of the Defence of Travancore Rules (i) that the 
word ‘issued’ was used in the sense in which it is 
used in mercantile language; and it was used in 
the same sense in the case of all the four categories 
of instruments; since in the case of (i) shares, 
stocks or bonds and (ii) debentures, it was not 
used in the sense of ‘executed’ but in the sense 
of put ‘into the money market’ it must be in 
the same sense that it was used in relation to 
the third and fourth categories, viz., (iii) other 
instruments creating a charge or lien, on the assets 
of the company and (iv) instruments acknowledg¬ 
ing loan to, or indebtedness of, the company; 
(ii) that according to the rule of ejusdem 
generis, the expression ‘other instruments’ in the 
rule denoted instruments of the same kind as 
shares and debentures and not ordinary hj*pothecn- 
tion bonds or mortgages. 

\\ here the managing director and secretary of 
a company executed a hypothecation bond on be¬ 
half of the company in favour of the appellant. 

Held, that R. 94-B, Defence of Travancore 
Rules only prohibited the issuing of instru¬ 
ments creating a charge or lien on the assets 
of the company; it did not prohibit the company 
Irom borrowing money without creating a charge 
or a lien on its assets; that therefore, illegality 
could attach only to the creation of charge on 
the assets of the company and not to the borrow¬ 
ing of money. 

Where a lease deed was executed by the com¬ 
pany in favour of a lessee and the lessee was in 
charge of the properties, and the charge under 
the l^-pothecation, was not registered as required 
by Section 142 of the Travancore Companies Act 
within the prescribed time: 

Held, that the charge created under the hypo¬ 
thecation bond could not affect the rights of the 
lessee under the lease deed. (Case Law referred). 


iio 57 ,o- 2 -, 7 £ om P s a 512: ILR (195G > Trar-Co 1181s 

AIR 19o7 Trav-Co 6. 

SECTION 82. 

f82 and 536 — Transfer of shares — 
Effect of — Rights to dividend — Winding up — 
Transfer of assets by liquidators for cash and 
shares in another company — Sanction by Court 
7" Discretion — (Companies Act (1913), Ss. 28* 
(1) and 227) — (Civil Procedure Code (1908), 
O. 7, R. 7; O. 41, Rr. 27, 33). 

Transfer of shares after dividend declared, does 
not, as against the company, carry the dividend, 
even where the transferee has expressly bought 
cum div.; but as between a buyer and seller of 
shares, the buyer is entitled to all dividends de¬ 
clared after the date of the contract for sale, unless 
otherwise arranged. 

On 28-9-1953, an agreement was entered into 
between the liquidators and H Company for the 
sale of the properties. Out of the consideration 
amount a certain sum svere to be paid in cash 
and the balance, in 193G shares. Clauses 5 and 
G of the agreement, provided that C, the manag- 
mg agents of II Company would purchase the 
shares issued by II Company at the rate of 
Rs. 500 per share within five months from the 
date of the execution of the sale deed from such 
contributories as intended to cash the said shares. 
The Liquidators ivere entitled under Cl. G to sub¬ 
mit up to 700 shares allotted to them by the Ii 
Company to C. 

I he sale deed was actually executed on 18fh 
April, 1954, and the 5 months period provided in 
Cl. 5 expired on 18th September, 1954. 

The Liquidators approached C on 17lh Septem¬ 
ber, 1954, asking him to take delivery of the 1936 
shares, under Cl. 5 of the agreement and called 
upon C to fulfil his obligation under the agree¬ 
ment. C however, contended that he w*as not 
bound to accept the same. 

Having failed in their attempts to induce C to 
purchase the shares, the liquidators tried to induce 
one A to purchase those 1936 shares. 

On 27Hi July, 1955, A addressed a letter to ihe 
Liquidators offering to purchase the said 193 C • 
shares at Rs. 500 per share. C also about the 
same time thought of waiving the objections 
which he had raised to the purported tender by 
the Liquidators on 17th September, 1954, and ap¬ 
proached one of the Liquidators, offering to take 
the said 1936 shares. 

The Liquidators submitted both Ihe offers of C 
and A for sanction by the Court. 

The District Judge, after hearing the argument*- 
advanced before him, by the Liquidators as web 
as C and A, sanctioned the offer of C. He nega- 
livcd the contention that C had committed «'• 
breach of the agreement observing that the tender 
purporting to have been made by the Liquidators 
on 17th September, 1954, was not a valid tender. 

He, therefore, ordered that the offer of C be ac¬ 
cepted b\ r the Liquidators and as the full price 
had already been paid by him the 1935 shares be 
delivered to him or his duly authorised ngen! 
together with the necessary transfer forms dul> 
signed 

In appeal the High Court set aside the order 
of the District Judge and ordered that the sau- 
sliares should be sold in the open market. 

Held on appeal to the Supreme Court, (i) lhal 
Ihe Liquidators, on 17lh September, 19a4, did imi 
make a valid tender of the 1936 shares to C aru. 

C was well w’ithin h*:s rights in refusing to ar 

eept the same. The District Judge was right m* 
his appreciation of the situation, and the ^ J 
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Courts conclusion that C committed a breach 
of the agreement was clearly erroneous. 

(ii) On a true construction of Cls. (5) and 
(6) of the agreement C had no right to acquire 
these shares from the contributories or the Liqui¬ 
dators. The contributories and the Liquidators 
were not bound to offer any portion of these 
shares to him and if they wanted to sell these 
shares to other parties they would have been 
entitled to do so. Clauses (5) and (6) of the 
agreement, however, were beneficial lo the con¬ 
tributories and the Liquidators, and the Liqui¬ 
dators had obtained from C an undertaking that, 
if the contributories offered their shares to C 
within five months of the execution of the sale 
deed and likewise they also submitted to him 
“00 out of these 193G shares at any time there¬ 
after, C would pay to them the price of those 
shares at the rate of Rs. 500 per share. In pur¬ 
porting to make the tender, the Liquidators want¬ 
ed to secure a definite advantage to themselves and 
the contributories by trying to hold C to his obli¬ 
gation to pay Rs. 500 per share. 

(hi) Even though both the offers of C and A 
were placed before the Court each offering no 
more than Rs. 500 per share lor the purchase of 
the whole lot of 1936 shares, the District Judge 
was perfectly right in the exercise of his discre¬ 
tion in sanctioning the offer of C who was ful¬ 
filling his obligation under the agreement. There 
was, therefore, no erroneous exercise of discretion 
hv the District Judge in favour of C 

(iv) Th ere was also no question o! giving any 
notice lo the contributories in the maltei nt llie ap¬ 
plication by the Liquidator. 

1 he District Judge was right in the circum¬ 
stances ol the case in considering I he onlv two 
"Hers which were submitted before him and oxer¬ 
rising his discretion and giving the sanction in 
favour of C as he did. 

<v) Lyon though an appeal is in the nature of 
‘i rehearing, it could be only for moulding ihc 
relief to he granted in the appeal. MR 1911 
EC 5. Rel. on. 

fvi) Unless and until Iho shares wore transfer- 
icd in the name of C in the register of share¬ 
holders of (lie Company before the date of the 
Annual General Meeting C would not have been 
' ait it led to the dividends on these 1936 shares. 
1 he position, however, between the Liquidators 
and C was quite different. Even though C could 
not under those circumstances claim the dividend 
'om Hie Company, as between the Liquidators 
and C, C would be entitled to the dividend and 
. c . Liquidators, even though they received the 
dmdend from the Company by virtue of their 
Inning been shown as shareholders in the register 
»f shareholders ot the Company, would be bound, 

sale had been entered into 
C, to hand over the said 


once the contract of 
between them and 
dividend to C. 

(vii) As, therefore, 
Iriet Judge was not, 
stances as they then 


the discretion of the Di? 
on the facts and circun 
stood, erroneously exercise 
and as there was also no prejudice to the interesl 
of the contributories, the High Court was not just 
tied in interfering with the discretion exercised b 
die District Judge and setting aside the order t 
lhe District Judge and directing a sale of thes 
1936 shares hv a public auction as it did. Chaim 
lal Khushaldas Patel v. II. K. Adhyaru, (1956 
•-0 Com Cas 168: (1956) SCJ 685: AIR 1956 S 
6*> (667, 668, 689, 671, 672, 673, 674, 675, 676 
(Prs 21, 22, 24, 25, 26, 27, 28, 29). 


S. 82 


Transfer of share — Rights of shar 
holders — Restriction by Articles — Nature of. 

Section 82 clearly provides that shares in a cor 
pany shall be capable ot being transferred i 


the manner provided by the articles of the com¬ 
pany, and it is well settled that unless the articles 
otherwise provide, a shareholder has a free right 
lo transfer his shares to whom he chooses. It 
is not necessary to seek in the articles for a 
power to transfer for the Act gives that. It is 
only necessary to look to the articles to ascertain 
I he mode of transfer and the restrictions upon it. 
1957 Nag LJ 603: 60 Bom LR 97: (1958) 28 Coni 
Cas 137: AIR 1958 Bom 247 (249) (Pt B) (Pr 10). 

~ Ss. 82, 111 and 155, Reg. 21 of Table A In 
Sch. 1 — Rectification Register — Application by 
transferee of shares — Transferor whether neces¬ 
sary party — Powers of Court — Whether de¬ 
pendent on order passed by Central Government 
in appeal from refusal of company to register — 
Right to transfer shares — Scope of power — 
Sending deeds and certificates by registered post 
in lieu of deposit of the documents—EtTeet. 

The powers of the Court under S. 155 of tiie 
Companies Act, 1956, to order rectification of the 
register of members of a company are not depen¬ 
dent upon S. Ill or any order given by the 
Central Government thereunder. On the contrary, 
S. 155 is the controlling section and gives Ihc 
C 0U1 't fln overriding power notwithstanding anv 
previous order of the Central Government under 
S. Ill made on an appeal from the refusal of a 
company to register a transfer of shares. Where 
|he transferee ol shares, upon the company refus¬ 
ing to register the transfer of shares, makes an 
application to the Court under S. 155 for an order 
lor rectification of the register of members, the 
Iransferor is not a necessary party. A bare denial 
by a company of the transfer ol shares which the 
company has rclused to register, is not sufficient 
lo oust lhe summary jurisdiction of the Court 
under S. 155. A member of a company has, under 
S. 8‘2 ol the Companies Act, 1956, a free right 
to transfer his shares unless the articles of the 
company otherwise provide. Where the articles of- 
a company, in terms identical with regulation ‘21 
of 1 able A of the Act, only reserve the right to 
decline to register the transfer of shares which 
are not fully paid up, the company has no power 
to refuse registration of a transfer of shares which 
• ire fully paid up. The fact that consideration 
for the transfer of the shares of a company has 
not passed as stated in the transfer deed or that 
I lie transfer deed was executed some days after 
Ihe transfer, does not justify the refusal on Ihc 
part of the company lo register the transfer. 

Where the articles of a company require that 
the instrument of transfer and other documents 
should he deposited with the company for regis¬ 
tration of a transfer, sending the instrument^of 
transfer and other documents by registered post 
for the registration of the transfer is sufficient 
compliance with the requirement of the articles, 
fCases referred): (1958 ) 28 Comp Cas 137: 1957' 
Nag LJ 60,1: 60 Bom LR 97: AIR 1958 Bom 247 
(248, 251) (Pts A, C) (Prs 8, 28). 


-S. 82 — Transfer of shares — Directors’ 

to refuse registration. See Companies Act 

S. 34. AIR 1957 Cal 709. 


power 

( 1913 ), 




— at aius oi shareholder. See Com 
panics Act (1913), S. 28. AIR I960 Mad 43. 

S. 82 — Shares — Transfer of — Absence o 
slock exchange quotation or regular market — 
Break-up value of share is relevant consideratior 
!?uir S «T5« n * Va l Ue of Glares. (1964) 2 JTJ 667 

66 ,TR 702: A,R Vii 
114 (116) (Pt B) (P P 5) (DB). 
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SECTION 84. 

S. 84 — Application under Ss. 397, 398 by 
persons in whose names shares are registered —— 
Other persons claiming beneficial interest in such 
shares Order on application whether can be 
Tnade at instance of persons whose names are 

^C 1 ^WN S 884 arCll0lderS See S * 397 * 

SECTION 87. 

Ss. 87 to 90 — Scope and object — Shares of 
companies existing at date of commencement of 
Act carrying voting rights not in conformity with 
ihovSe prescribed by S. 87 — Voting rights' to be 
brought in conformity with S. 87 within one year 
from commencement of Act — S. 89 applies to 
•all classes of shares whether preference shares or 
equity shares — Interpretation of statutes. 

The scheme of the Companies Act 1956, is that 
fhere should be only two kinds of share capital 
namely, preference share capital and equity share 
capital and it is in relation to these two kinds 
of share capital that voting rights are prescribed 
by Ss. 87 to 90. 

The position that prevailed prior to the com¬ 
mencement of the Companies Act, 1956, was that 
a company could make any provision it liked in 
the Articles of Association regarding voting rights 
in respect of various classes of shares in the 

chare capital of the Company. Persons who had 
contributed less to the paid up capital of the 

Company could enjoy greater voting rights than 
those who had contributed more and consequent¬ 
ly control the afTairs of the company even though 
their contribution to the paid up capital of the 

company was less than that of the other. It 

was in order to cure this mischief that Ss. 87 to 
90 were introduced in the Companies Act, 1956. 
These sections were enacted with the object of 
removing the inequality in the voting rights attach¬ 
ing to different classes of shares. This object has 
been achieved by the Legislature by making the 
total paid up equity capital of the Company as 
the pivot round which the structure of voting 
rights should be centred. Section 87 removes the 
inequality in voting rights not only as between 
members holding equity share capital, i.e., share 
capital other than preference share capital inter 
se but also as between members holding equity 
share capital and member holding preference 
share capital. The new structure of voting rights 
prescribed by S. 87 would not, by virtue of the 
express provisions of S. 90 apply to the shares 
issued before the commencement of the Com¬ 
panies Act, 1956, save to the extent provided in 
Section 89. 

Section 88 in express terms prohibits the issue 
«f equity shares with disproportionate voting 
rights. It is only if the voting rights attached to 
the existing equity shares are proportionately uni¬ 
form that it would be possible to give effect to 
Section 88. 

The net effect of the provisions of Ss. 87 to 89 
is that if there are at the commencement of the 
Companies Act 1956, any shares of any existing 
company which carry voting rights in excess of 
voting rights attaching under S. 87 (1) to equitv 
shares in respect of which the same amount of 
capital has been paid up, the provisions of S. 87 
would not immediately apply to such shares, but 
the company w r ould have a period of one year 
within which to reduce the voting rights of such 
ehares so as to bring them into conformity with 
Che structure of voting rights prescribed by S. 87. 

.'Section 89 (1) applies to all classes of shares 


whether they are called ordinary shares or pre¬ 
ference shares or deferred shares or founders 
shares or any other class of shares. The words 
the voting rights attaching under sub-section (1) 
of S. 87 to equity shares in respect of which the 
same amount of capital has been paid up” in 
S. 89 (1) are not intended to bring out any contra¬ 
distinction between equity shares and other shares, 
but they merely provide a yard stick with refer¬ 
ence to which it must be determined in the case 
oi all shares, be they equity shares or preference 
shares, whether their voting rights are dispro¬ 
portionately excessive and if such voting rights 
are, tested by this yard stick, disproportionately 
excessive, they have to be reduced and brought 
into conformity with the standards provided by 
this yard stick, w r hich is nothing more than the 
requirement of S. 87. 

The marginal note to S. 89 clearly indicates that 
the object and purpose of the section is to effect 
termination of disproportionately excessive voting 
rights in existing companies. There are no words 
in the marginal note limiting the object and pur¬ 
pose of the section to termination of dispropor¬ 
tionately excessive voting rights only in respect 
of preference shares. The marginal note also thus 
indicates that S. 89 (1) applies to all existing 

shares whether they be preference shares or equity 
shares. 

The test is whether the voting rights of the 
shares are in the same proportion as the capital 
paid up in respect of the shares bears to the 
total paid up equity capital of the company, no 
matter w f hat the capital paid up in respect of 
the shares is. If the capital paid up in respect 
ot the shares is the same, the voting rights must 
equally be the same for otherwise the propor¬ 
tion would be violated. If the capital paid up 
in respect of the shares is different, the voting 
rights must equally be different in the same pro¬ 
portion. Sections 87 to 90 do not require as a 
condition of their applicability that there should 
be shares on which different amounts of capital 
have been paid up. 

Held, that as under the old articles of associa¬ 
tion of the company each member had one vote 
irrespective of the number of shares held by him 
the voting rights w r ere clearly in excess of those 
prescribed by S. 87 (1) and the company was 
bound to bring the voting rights in accordance 
with S. 87 (1) w r ithin the period of one year from 
the commencement of the Act. The period of one 
year expired on 1st April, 1957 and each member 
of the company w r as, therefore, from and after 
that date, not entitled to exercise voting rights in 
respect of the shares held by him in accordance 
with the old Articles of Association but bound to 
exercise the voting rights in proportion to his 
share of the paid up capital of the Company. 

(1962) 3 Guj LR 715: (1962) 32 Com Cas 1162: 

AIR 1963 Gu| 209 (213 to 221) (Prs 3, 5, 6, 7, 

8, 9, 10, 13, 14). 

-S. 87 — Amendment of Articles of Associa¬ 
tion in violation of provisions of Companies Act 
— Not contemplated. See Forward Contracts 
(Regulation) Act (1952) (As Amended in 1957), 

S. 9 A. AIR 1961 Punj 485. 

SECTION 89. 

-Ss. 89, 90 — General Clauses Act (X of 

1897), S. 21 — Voting rights — Ordinary and 

deferred shareholders — Excessive voting rights oi 
deferred shareholders — Statutory requirement o 
reduce such rights on the coming into force of e 
new Act — Order of Central Government exempt¬ 
ing company from complying with the require* 


COMPANIES ACT (1 of 1956), S. 100 


®enf — Finality of the order — No power of 
revocation of the order of exemption — Interpre¬ 
tation of statutes — Power to pass an order — It 
includes the power to vary, rescind — Context of 
particular provision, scheme and object of the Act, 
relevant factors — Applicability of the General 
'Clauses Act. 

The company was a joint stock company, regis¬ 
tered on 0th May, 1947, under the Act of 1913, 
with the authorised capital of Rs. 10 lakhs, divid¬ 
ed into 38,000 ordinary shares of Rs. 25 each and 
25,000 deferred shares of Rs. 2 each. The issued 
and subscribed capital was Rs. 7,88,175 divided into 
31,527 ordinary shares of Rs. 25 each and 
Rs. 50,000 divided into 25,000 deferred shares of 
Rs. 2 each. The company adopted the Table A 
in the First Schedule to the Act of 1913, with the 
result the ordinary shareholders and the deferred 
shareholders had equal voting rights, one vote per 
each share. On the coming into force of the Act 
ol 195G, the company was exempted by an order 
made by the Central Government under S. 89 (4) 
of the Act from complying with the statutory 
requirement of reducing the disproportionate vot- 
ing rights of the deferred shareholders for a 
period of three months from 1st April, 1957. Sub¬ 
sequently an order of exemption was again pas¬ 
sed without specifying any time-limit. In 1962 
the Central Government purported to rescind the 
order of exemption. The company applied to the 
iligh Court under Art. 226 of the Constitution to 
'quash the said order of revocation of exemption. 

Held, that the powers of Central Government 
under S. 89 (4) ol (lie Act to exempt the company 
from complying with the statutory obligation of 
reducing the disproportionate voting rights of the 
shareholders, would be exercised once and finally 
only. There was no right of revocation of the 
exemption once granted. I he rule of construction 
■ ^f a power to issue an order includes the power 
to revoke as contained in S. 21 of the General 
Clauses Act was not applicable to Ihe provisions 
contained in S. 89 (4) of the Act. The intention 
ol the Legislature was that the disproportion as 
regards the voting power existing previously must 
not continue. Under S. 90 ol the Act, voting 
‘ights ol the deferred shareholders of tiie previ¬ 
ously existing companies were liable to he altered 
m the only prescribed manner as laid down in 
S. 89 ol the Act. Section 89 (1) and (3) created 
* resli obligations and could not lie teimed as mere- 
!v machinery sections. The obligations cast on com¬ 
panies under S. 89 (1) and (3) could be carried 
-ut only once and relate to the circumstances of 
Ua* company as at the commencement of the Act. 
Ihe power ol exemption under S. 89 (4) must 
of necessity relate to the obligations mentioned in 
sub-sections (1), (2) and (3) and if exemption 
was granted in connection with these obligations at 
onv time, it was difficult to see what other obliga¬ 
tions could thereafter survive. The nature of the 
obligations being of this kind the scheme of the 
o. 89 was such that an exemption once granted 
< ( Ould not he withdrawn at any stage whatsoever. 

ms exemption has no relevance to the period of 
one year mentioned in S. 89 (1). 

Section 21 of the General Clause Act was not 
applicable to sustain the power of revocation of 
me order of exemption passed under S. 89 (4) 
n the Act. In the context of the provisions, 
objects and scheme of the Act relating to the 
method ol alteration of memorandum and articles 

a - SSor ‘ation, protection of voting rights, general 
'neelings, appointment of directors, right of sale 
, , shar ^s, and registration of transfer of shares, 

hold that the power ol exemption was revocable 
0iu,er s - 21 of the General Clauses Act, would be 
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entirely contrary and repugnant to the whole 
scheme of the Act. 

A petition under Art. 226 of the Constitution 
at the instance of the company would lie since 
the question of jurisdiction of the Central Gov¬ 
ernment to pass an order of revocation of exempt 
tion under S. 89(4) was involved. (1959) SCJ 533. 
(1959) 1 Andh WR (SC) 178: (1959) 1 Mad LJ 
(SC) 178: (1959) Mad LJ (Cr) 323: (1959) SCR 
1191: AIR 1958 SC 1018; (1962) 3 Guj LR 715- 
AIR 1963 Guj 209; (1963) BLJR 596: AIR 1963 
Pat 437; (1957) SCJ 811: (1957) SCR 1052: AIR 
1957 SC 676; ILR (1959) Bom 462: (1959) Bom 
LR 148: AIR 1959 Bom 538; (1957) 2 Mad LJ 
300: ILR (1957) Mad 1212; ILR (1953) 2 All 553: 
(1952) ALJ 157: AIR 1952 All 500; ILR (1940) 
Nag 1: (1938) NLJ 423: AIR 1938 Nag 513, Ref. 
(1965) 1 Com LJ 337: 1965 Mah LJ 349: 67 Bom 
LR 362: ILR (1965) Bom 807. 

SECTION 100. 

® 7 Ns. 100 and 102 — Reduction of share capital 

Company Judge sanctioning such reduction —- 
Order of Company Judge passed under S. 60, Com¬ 
panies Act, 1913 cannot deprive statutory right 
of displaced person granted under S. 19. See 
Debt Laws—Displaced Persons (Debts Adjust¬ 
ment) Act (1951), S. 19 (4). AIR 1963 SC 1707. 

®-S. 100—Transfer of undertaking to another 

company — It is not a case of reduction of share 
capital — Disappearance of assets of company for 
whatever reasons, does not cause reduction of 

share capital. See Companies Act (1913), S. 55 
AIR 1962 SC 1355. 

S. 100 — Reduction of share capital — Whole 
of paid up share capital lost — Company’s right 
to cancel part. 

A company may reduce its share capital in any 

wav. Where the whole of the share capital is 

lost the company may cancel any part of it. 

Section 100 does not place any fetter on the power 
ol the company in this matter. (1960) 30 Com 
Gas 367: 64 Cal WN 458: AIR 1960 Cal 637 (641) 
(Pi A) (Pr 12) (DB). 

-S. 100 — Loss of capital — Proof. 

Even prim a facie evidence of the loss of capi¬ 
tal is sufficient where Ihe power of the Court 
under S. 100 is invoked; (1916) WN 70 (IIL)* 
AIR 1936 Cal 327, Ref. (1960) 30 Com Cas 367! 

64 Cal WN 458: AIR 1960 Cal 637 (641) (Pt B) 

(Pr 13) (DB). 

* 

N. 100 — Modes of reduction of capital — 
(Companies Act (1913), S. 55). 

Section 55 of the Indian Companies Act, 1913, 
corresponding to S. 100 ol the Indian Companies 
Act, 1956, mentions three modes of reduction of 
capital, namely, (1) extension or reduction of 
Ihe liability on any of the shares in respect of 
share capital not paid up, (2) cancellation of any 
paid up share capital, and (3) paying off any paid 
up share capital. An illustration of the first mode 
of reduction of capital is surrender of a partly 
paid up share not liable to forfeiture in considera¬ 
tion o| release by the Company of the surrender 
from further liability in respect of the shares 
Illustrations of the third mode of reduction of 
capital are:— 

(1) Payment of dividend out of paid ud 

share capital; K 

(2) Purchase by the company of its own 
shares. The last matter is now the subject-mat¬ 
ter of express legislative enactment. ILR (1958) 

1 ( al 80: (S) AIR 1957 Cal 293 (307, 308) (Pi K) 

(Pr 76) (DB). 7 V 1 
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-Ss. 100, 102 — Reduction of capital — Power 

of company — Confirmation by Court — Discre¬ 
tion — Principles — Onus of proof. 

A company has power to reduce the capital 
subject to confirmation by the Court and cannot 
return the capital to members. The company is 
1 o determine the extent, the mode and incidence 
of the reduction. It is I he duty of the Court to 
protect the interest of minority shareholders and 
creditors. Court will also consider whether the 
sanction ought to be refused out of regard to the 
interest of members of the public induced to take 
shares. Subject to the Court’s discretion any loss 
on the sanction of reduction is to be borne among 
the members in such manner as a loss in respect 
of capital is to be borne under the constitution 
of the company, and, if money is to be returned, 
it is to be returned in the same way as capital is 
returnable. The company however is not bound 
to satisfy the Court that the proposals are not 
unfair, it is for the objectors to disclose such 
matters as will stand in the way of the Court’s 
approval. 73 Mad LW 103: AIR 1960 Mad 537 
(538, 539, 540) (Pi A) (Prs 8, 13, 14). 

-S. 100 — ‘Capital’ — Meaning of. 

The word ‘capital’ involved in ‘reduction of 
capital’ includes nominal share capital, whether 
issued or unissued and if issued, whether fully 
paid or not, and ‘share’ includes ‘stock’, so that 
a company may reduce its stock. Every reduction 
of capital must reduce the nominal capital, and 
a reduction of unissued capital, may be combined 
with a reduction of issued capital, while issued 
capital may be reduced, whether fully paid or 
not. 73 Mad LW 103: AIR 1960 Mad 537 (538) 
(Pt B) (Pr 5). 

SECTION 102. 

®—S. 102 — Reduction of share capital of Com¬ 
pany — Order sanctioning reduction passed by 
Company Judge — It is not binding on displaced 
person. See Civil P. C. (1908). S. 11. AIR 1963 
SC 1707. 

9 —Ss. 102, 100 — Reduction of share capital —• 
Company Judge sanctioning such reduction — 
Order of Company Judge under S. 60, Companies 
Act (1913), cannot deprive statutory right of dis¬ 
placed person granted under S. 19, Displaced Per¬ 
sons (Debts Adjustment) Act (1951). See Debt 
Laws — Displaced Persons (Debt Adjustment) Act 
(1951), S. 19 (4). AIR 1963 SC 1707. 

-S. 102 and 100 — Reduction of capital — 

Power of company — Confirmation by Court —■ 
Exercise of discretionary power — Principles — 
Onus of proof. Sec Ibid, S. 100. AIR 1960 Mad 
537. 

SECTION 106. 

-Ss. 106 and 391 — Scheme of arrangement 

involving reduction of capital and alteration oi 
rights of preference shareholders — Absence of ap¬ 
proval of scheme by shareholders — Validity of 
scheme — Duty of Court. 

The special rights attached to a (lass of shares 
may lawfully be altered by the machinery of a 
scheme of arrangement and under S. 391, the 
Court may sanction a scheme which involves altera¬ 
tion of class rights. The word, ‘arrange¬ 
ment', in S. 391 includes reorganisation of the share 
capital of the company by the consolidation of 
shares of different classes or by Iho division of 
shares into shares of different classes or by both 
those methods. Considering that the majority 
required by S. 391 (2) is less than the majority 
required by the provision referred to in S. 106, 
the Court is bound to scrutinise this scheme of 


arrangement involving alteration of rights of share¬ 
holders. But I lie absence of approval of the 
scheme by the majority required in S. 106 is no 
bar to the sanction of the scheme of arrangement 
under S. 391. 

A provision in the articles of association of a 
company authorising the variation of the rights 
attached to any class of shares with the sanction 
of the holders of not less than three-fourths of 
the issued shares of that class is lawful and is 
sanctioned by S. 106. Where such a provision 
explicitly states that it does not derogate from 
any other power which the company would have 
had il it had been omitted, a scheme of arrange¬ 
ment for reduction of capital which abrogates, 
modifies and affects the rights of preference share¬ 
holders to preferential return of capital is valid 
and can be sanctioned by the Court although the 
sanction of the majority of the holders of three- 
fourths of the issued preference shares has not 
been obtained in accordance with the provision in 
the article in question. (1960) 30 Com Cas 367: 64 
Cal WN 458: AIR 1960 Cal 637 (642, 643) (Pt F> 
(Prs 25, 26, 27) (DB). 

-Ss. 106, 391 and 81 — “Modification of rights’' 

clause in Articles of Association — Scope •— 
Necessity of separate application for reduction oi 
capital — Reduction of capital, part of scheme ol 
organization. See Ibid, S. 81. 62 Cal WN 889: 

AIR 1959 Cal 672. 


Ss. 106 and 107 


— Variation of rights of 
shareholders — When becomes complete. 

Section 106 accords a statutory sanction to the 
provision in a memorandum or articles of a com¬ 
pany authorising variation of the rights of share¬ 
holders of a particular class, but this sanction 
prescribes that the specified proportion for giv¬ 
ing consent lo or for sanctioning a resolution con¬ 
firming Iho variation shall in no case be less than 
three-fourth. The opening words of S. 107 “In 

pursuance.at any time varied’ indicate ihal 

if a variation is effected by reason of the com¬ 
bined operation of S. 106 of the Act and the 
particular clause in the Memorandum or the Arti¬ 
cles of Association of the Company which autho¬ 
rised the variation, the variation can be said lo 
he complete and effectually made. 63 Cal WN 
11: (1959) 29 Com Cas 85: AIR 1959 Cal 253 f256> 
(Pt A) (Pr 30). 


SECTION 107. 


-S. 107 — Scope and effect of. See Ibid. S. 106. 

AIR 1959 Cal 253. 

SECTION 108. 


Ss. 108 and 155 


- Transfer of shares — 8. 108 
Transfer of shares otherwise 
Alteration in register of 


not mandatory — 
an under S. 108 — 
embers is not illegal. 

When enacting S. 108 of the Companies Act. 
156 . Parliament has not followed the wording o 
75 of the English Companies Act, 1948, ano 
is departed from S. 34 (3), the corresponding 
ovision of the Indian Companies Act, 191 , 
aended under the Companies (Amendment) * • 

36. Parliament can, therefore, be deemed ‘ 
ivc had in mind not to declare the non- 
iancc of S. 108 as unlawful and illegal. A 
w does not prescribe (he consequences or 
,t lay down penalty for non-compliance 
108, the provision can be considered to hns 

rv and not mandatory. It is true tha . •],. 

be substantial compliance of a provision * 

merely directory; but in cases not strictly 
by the provision the authority can d 
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from that rule and take a decision which is equit¬ 
able and fair to both the parties. When the pro¬ 
visions of S. 108 of the Companies Act, 1950, are 
not mandatory and the company appears to have 
acted in good faith, its action in making altera¬ 
tions in the registers of members giving efTect to 
transfer of shares bv agreement of parties cannot 
be said to be illegal and ab initio void. (1963) 
2 Comp LJ 74: (1963) 33 Com Cas 1142: ILIi 
<1963) 2 All 776: AIR 1965 All 135 (139, 140, 141) 
(Ft C) (Prs 14, 19, 20, 21) (DB). 

-S. 108 (1), Proviso 2 — Transmission by 

operation of law — Meaning of. 

'Transmission by operation of law’ covers those 
(uses where a person or authority acquires an 
nterest in the property, by operation of law, with 
jut any voluntarv act on his part. (1963) 2 Comp 
LJ 74: (1963) 33 Com Cas 1142: ILR (1963) 2 
\ll 776: AIR 1965 All 135 (140) (Pt D) (Pr 19) 
(DB). 

-S. 108 — Transfer of shares — S. 108 is not 

exhaustive — Other methods under which transfer 
may be effected. 

Section 108 of the Companies Act, 1956, covers 
<nly two kinds of transfer of shares, viz., under 
in instrument of transfer duly stamped and 
xccuted by the transferor and the transferee and 
Tansmission by operation of law. There are other 
instances of a person acquiring title to the shares 
T a company. Thus, a joint Hindu family can 
wn shares and al the lime of separation there 
: as to he an actual partition o! shares among the 
lumbers thereof. Further, under special circum 
lances, a transfer of shares may he effected by 
m agreeiiunt between the parlies. (1903) 2 Comp 
U 74: (1963) 33 Com Cas 1142: ILK (1963) 2 
VU 776: AIR 1965 All 135 (140) (Pi E) (Pr 20> 

• DB). 

S. 108 Liability of member — Plea that 
'hares wen sold but transfer was not registered. 
To Companies Act (1913), S. 34. AIR 1958 Assam 
s 6. 

S. 168 — Transfer of shares — Liability of 
original share-holder. 

In the absence <>! any transfer of shares in the 
•a me ol I he trails! eree, the liability ot the original 
bare ladders for the unpaid share money conti 
»ues. 62 Rom HI 400: (I960) 36 Com Cas 491: 
MR 1960 Bon* 516 (518) (Pi E) (Pr 10) (1)15). 

Ss. 108 and loo — Applicability and scope of 
- Application tor rectification of share register — 
Ground for — Death of member bolding shares — 
tchs entered as bolder jointly — Claim by one 
'o partition of estate consisting of shares and 
dher property and to allotment of certain block 
of shares — Application for rectification on basis 
d Competency — ‘Default' — \\ hat amounts 
to — Transfer of shares — Registration — Condi- 
ion precedent to. 

application under S. 155 (1) (b) of the 

oirnpanies Act, lor rectification by entering the 
i*une o( the applicant as the holder of shares by 
lanslcr < an he made by a party when the com- 
,atl > has acted in violation of the terms and eondi- 
• 0 * 0 '. laid down in that section. The applicant 
mist satis!\ the Louit that tin* company lias com 
an.tt(-d a b'each ol duty or default as contemplated 
’that sc< don, and unless there is ev idence <jj 
'U(ti a breach of duly or default, an application 
mder S. 1.55 (1) (b) cannot be sustained. 

When the applicant for registering a transfer has 
• ! >t lodged with the Company an instrument of 
ransfer, as required by S. 108 of the Companies 
'■' l, without which the company is forbidden by 
mw hi register a transfer, it cannot be said that 


the company is guilty of a default which entitled 
the applicant to move the Court under S. 155. 

Whc .‘re the applicant claims to he one of the 
heirs of a deceased member of the company, on 
whose death the shares field by him were regis¬ 
tered in the names of the applicant and others 
jointly, and also claims partition of the entire 
estate of the deceased including the shares which 
arc only a part of the estate of the deceased, and 
a partition and division of the shares as well as 
allotment of shares, in severally would be neces¬ 
sary before the company can be called upon to 
rectify the share register on the basis of the ap¬ 
plicant's claim to a certain number of shares 
such allotment, if al all, can be done only upon 
a partition of the entire estate either amicably 
amongst parties or by a suit being filed for parti¬ 
tion of the estate. The Court, in an application 
under S. 155, cannot go into the question of parti 
lion of the estate of the deceased member, and 
no order can be made for separate allotment to 
the applicant of a certain number of shares in 
respect of which the applicant claims rectification 
of the Company’s share register. Without a pro¬ 
per adjudication, the company is not bound to 
recognise the claim of one of ihe joint holders 
to a particular lot ol shares. The company can 
not take upon itself Ihe duly of adjudicating upon 
the lights of several persons who claim to be 
entitled to the shares which were registered in 
the name of the deceased member and which, after 
his death were registered in the names of tht 


licii" ot Ihe deceased as joint holders. 
There are questions inio which the Court 
cannot go in an application under See. 155, and 
can he resolved only cither by amicable partition 
among the parlies and Ihe transfer of the shares 
io the applicant by agreement or by a regular suit 
lor partition of the estate of the deceased mem¬ 
ber and allotment to the applicant of the shares 
to which the applicant claims lo be entitled. ILH 
17 Cal 901; LU (1918) 2 Ch 324: LR (1919) i 
( h 225, Ref. (1964) 2 Comp LJ 75: 68 Cal WN 
1607: (1964) 33 Com Cas 875: AIR 1965 Cal 436 
(438, 439, 441) (Pt A) (Prs 8, 19). 

-S. 108 — ‘Duly stamped’ — Stamp Act (1899). 

Ss. 2 (11), 2 (14), 12 — West Bengal Govern¬ 
ment Notification, dated 241 Ii July, 1941 — Scope. 

There is no definition ol the expression ‘duly 
stamped* in the Companies \rf. But it has been 
defined in S. 2 (11) of the 1 Stamp Act. Where 
adhesive stamps have been affixed to the inslru 
menls of transfer hut they have not been can 
celled, the instruments are not ‘duly stamped*, and 
Ihe company is justified in refusing registration ol 
the shares concerned; (1958) 28 Com Cas 29 
(Punj), Rel. on. The definition o{ ‘instrument* in 
S. 2 (It), Stamp Act. is not reslrietcd to the kinds 
o< documents specifically referred to. It cannot 
be said, that an instrument of transfer of shares 
is not an ‘instrument’ within the meaning of S. 2 
(1!) of the Stamp Act. Ihe requirement of S. 108 
(1) ol the Companies Act, 1956. inter alia, is, that 
a proper instrument of transfer ‘duly stamped’ and 
executed by or on behalf of the transferor and 
by or on behalf of the transferee must be delivered 
to the Company. The section does not speak ol 
anv execution by the Company. 

The West Bengal Government Notification dated 
2till July, 1941, merely contemplates a second 
cancellation by the company To render the stamps 
permanently unfit for re utilisation’. This second 
cancellation must be made by the company. The 
Notification clearly lays down ‘even though the 
stamps were previously cancelled in accordance 
tvilh S. 12 of the Indian Stamp Act, 1899’. The 
Notification gives an indication that I lie stamps 
on the instrument of transfer are cancelled in ac« 
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cordance with the provisions of S. 12 of the 
Stamp Act. (1962) 32 Comp Cas 568: AIR 1961 
Cal 528 (529, 530, 531) (Pt B) (Prs 13, 17, 18, 20, 
22 ). 

S. 108 — Formalities — Transfer deed not 
duly stamped — Company, if justified in refusing 
registration. See Companies Act (1913), S. 34 (3). 

AIR 1956 Cal 709. 

-S. 108 — Doctrine of “Indoor management” — 

Applicability and scope — Transfer of shares 
recognised and transferee registered as owner and 
taken in as Director — Transferee taking transfer 
and accepting transaction bona fide and without 
notice of irregularities — Effect — Company, if 
can challenge transfer as void as being contrary to 
Articles of Association — Ultra vires acts and 
irregular acts — Distinction — Estoppel by con¬ 
duct. 

Where a company has recognised a transfer of 
shares in favour of a stranger and has registered 
the transfer and taken the transferee as a Direc¬ 
tor, on the basis of a transfer deed duly signed 
by the transferor along with a letter from him, it 
cannot subsequently turn round and impeach the 
registration of the transfer as ultra vires on the 
ground that certain formalities laid down in the 
Articles of Association of the Company had not 
been followed. This is particularly so when the 
Articles do not prohibit a transfer per se, but 
only prescribe a particular manner or procedure 
for transfer of shares. If the procedure prescribed 
is not followed all that can be said is that the 
transfer was irregular but it cannot be held that 
the transaction is ultra vires. The transfer would 
be ultra vires only if the Articles ot Association 
lay down an absolute embargo on transfer in 
favour of a stranger. 

A distinction must be made between acts which 
are ultra vires and those for the validity of which 
certain formalities are necessary. In the latter 
case, persons dealing without any notice of any 
irregularity are entitled to presume that the Com¬ 
pany is acting within the scope of its authority. 
Accordingly a Company which, possessing the 
requisite powers, so conducts itself in issuing 
debentures as to represent to the public that they 
are legally transferable, cannot set up any irregula¬ 
rity in their issue against an equitable transferee 
for value who has no reason to suspect it. If the 
directors have power to bind the Company but 
certain preliminaries are required to be gone 
through on the part of the Company before their 
power can be duly exercised, persons dealing with 
the company in good faith and without notice 
are not bound to see that all those preliminaries 
have been observed, but are entitled to presume 
that the Directors are acting regularly; this princi¬ 
ple, known as the doctrine of indoor management, 
is designed to protect innocent parties who are 
acting bona fide in the belief that the Company 
is transacting business in accordance with its Arti¬ 
cles. In such a case the doctrine that a party 
cannot by representation, any more than by other 
means, raise against himself an estoppel so as to 
create a state of things which he is legally dis¬ 
abled from creating, does not apply. AIR 1946 
Mad 35; 1959 Punj LR 61; (1896) 2 Ch D 841; 
(1856) 6 E & B 327, Ref. (1964) 2 Comp LJ 
171: ILR (1962) 2 Piinj 52: (1962) 32 Com Cas 
1022: AIR 1962 Pun] 277 (279, 280) (Pi A) (Prs 7, 

8, 9). 

-S. 108 — Stamps on transfer deed not cancel¬ 
led — Effect. See Ibid, S. 155. (1958) 28 Com 

Gas 29 (Punj). 

-S. 108 — Failure to produce share certificates 

with transfer deed — Transferee’s right to claim 


registration with respect to the shares. ( 1958 > 
28 Com Cas 29 (Punj). 

SECTION 110. „ 


• ■-S. 110 and Table A, Regn. 19 — Companies 

Act (1913), S. 34 and Table A, Regn. 18—Transfer 
of share in blank — Effect of on Company —► 
Equities between transferor and transferee. 

Transfers of share of a company take place either 
by a fully executed document such as is contemplat¬ 
ed by Regulation 18 of Table A of the Companies 
Act, 1913, or by what are known as ‘blank* 
transfers’. In such blank transfers, the name of 
the transferor is entered, and the transfer deed 
signed by the transferor is handed over with the 
sharescrip to the transferee, who, if he so chooses, 
completes the transfer by entering his name and 
then applying to the company to register his 
name in place of the previous holder of the 
share. The company recognises no person except 
one whose name is on the register of members r 
upon whom alone calls for unpaid capital can be 
made and to whom only the dividend declared by 
the company is legally payable. Of course, be¬ 
tween the transferor and the transferee, certain 
equities arise even on the execution and handing 
over of 'a blank transfer', and among these equities 
is the right of the transferee to claim the dividend 
declared and paid to the transferor who is treated 
as a trustee on behalf of the transferee. These 
equities, however, do not touch the company, and 
no claim by the transferee whose name is not in 
the register of members can be made against the 
company, if the transferor retains the monev in his 
own hands and fails to pay it to him. Howrah 
Trading Co. Ltd. v. Commr. of I.T., 1959 SCJ 

1133: (1959) 36 ITR 215: (1959) 29 Com Cas 282: 
(1960) 1 SCA 277: (1959) Supp (2) SCR 448: 
1960 Cal LJ 29: AIR 1959 SC 775 (778, 779> 
(Pt B) (Pr 7). 

•-S. 110 and Table A., Regn. 19—Transferee 

of share — Rights of. 


The right of a transferee of a share is only to 
call upon the company to register his name and 
no more. No rights arise till such registration 
takes place. The completion of the transaction 
by having the name entered in the register oi 
members relates it back to the lime when the 
transfer was first made. AIR 1923 Mad 241. Rel. 
on. Howrah Trading Co., Ltd. v. Commissioner 
of Income-tax. 1959 SCJ 1133: (1959) 36 ITR 
215: (1959) 29 Com Cas 282: (1960) 1 SCA 277: 
(1959) Supp (2) SCR 448: 1960 Cal LJ 29: AIR 
1959 SC 775 (779) (Pt C) (Prs 8, 9). 

-S. 110 — Scope. See Companies Act (1913), 

S. 34 (7). AIR 1957 Mad 702. 

*-S. 110 — Discretion of company — Apphc 3 ** 01 * 

for registration — Discretion to accept or reject 
application — If arbitrary and invalid. See Com 
panies Act (1913), S. 34 (7). AIR 1957 Mad 702. 

-S. 110 — Registration of transfer without 

transferor signing transfer deed — Discretion o 
companv. See Companies Act (1913), S. 34 (W* 

AIR 1957 Mad 702. 

-S. 110 — Transfer of shares — Consideration 

— Honesty of transferor, if relevant. See Com¬ 
panies Act (1913), S. 34 (7). AIR 19o7 Ma 


SECTION 111. 

a _s 111 (3) — (Before its amendment by 

Act 65* of 1960) — Appeal to Central 

ment under S. 111(3) of the Companjcs _ 

— Refusal of registration of shares — P^mpt o 
in favour of directors - Burden 0 f proof »n 
person appealing against refusal order of direct 
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— Central Government being tribunal should 
record reasons. See Constitution of India, Art. 
136. AIR 1961 SC 1669. 

# - S. Ill (3) — (Before its amendment by Act 

65 of 1960) — Tribunal — Order made 

by Central Government in appeal under — Order 
is one made by tribunal. See Constitution of 
India, Art. 136. AIR 1961 SC 1669. 

• -Ss. Ill (3) and 155 (3) — (Before its 

amendment by Act 65 of I960) — Transfer of 
Shares — Power to refuse registration — Registra¬ 
tion of transfer of shares refused by directors in 
exercise of absolute and uncontrolled discretion, 
vested in them by articles of association — 
Remedies open to transferor — One by applica¬ 
tion to Court undor S. 155 to rectify register of 
members — Second by appeal to Central Govern¬ 
ment under S. Ill (3) — Nature of proceedings 
in Court and before Central Government. 

In the exercise of the power under S. 155, the 
Court has to act judicially, to adjudicate upon 
the right exercised by the directors in the light 
of the powers conferred upon them bv the Articles 
of Association. 

The restrictions which inhere in the exercise of 
the power of the Court also apply to the exercise 
of the appellate power (under S. Ill) by the 
Central Government, i.e., the Central Government 
has to decide whether in exercising their power, 
the directors are acting oppressively. Prima facie, 
the exercise of such authority would he judicial. 

It is immaterial that the statute which confers 
the power upon the Central Government does not 
expressly set out the extent of the power; hut 
the very nature of the jurisdiction requires that 
it is to he exercised subject to the limitations 
which apply to the Court under S. 155. (1931) 

; ( KB 215 and AIR 1950 SC 188 and AIR 1950 SC 
222, Rel. on. Ilarinagar Sugar Mills, Ltd. v. 
Shy am Sunder Jhun jhunwala, (1961) 31 Com 

Ca* 387: (1961) 2 SCA 384: (1962) 2 SCR 339: 
(19G3) 1 Com Cas Rep 1 (SC): (1963) 1 SCJ 471: 
AIR 1961 SC 1669 (1674, 1675) (Pi A) (Pr 10). 


S. Ill 


of I960) — 
Government. 

The mere 

pany are invested by 
articles ot association 
rel use to register the 


— (Before its amendment by Act 65 
Nature of order made by Central 


Cas 387: 
(1963) 1 
AIR 1961 


fact that the directors of the coin- 

a clause in the company’s 
with absolute discretion to 
. .. shares does not make the 

jurisdiction of the appellate authority functioning 
under S. Ill administrative. AIR I960 SC 606 
Rel <m ilarinagar Sugar Mills, Ltd. v. Shyam 
•Sunder Jhun jhunwala, (1961) 31 Com 
U961) 2 SCA 384: (1962) 2 SCR 339: 

Coin Cas Rep 1: (1963) 1 SCJ 471: 

SC 1669 (1673) (Pt D) (Pr 5). 

Sc(,pe ~ 11 controls, S. 155. See 
Ibid, S. 155 (3). AIR 1958 Bom 247. 

^*111 Rectification of Register — Applica- 
ioii jv ti ansferee ot shares — Transferor whether 
necessary party — Powers of Court whether depen- 

((11 , on ol( h i r passed by Central Government in 
appeal from relusal of company to register — 
Ritfht to transfer shares — Scope of power — 
en ing deeds and certificates by registered post 
•n neu of deposit of the documents — Effect. 
3ce Ibid, S. 82. AIR 1958 Bom 247. 

7 Ss : 111 and 155 (as amended in I960)—Refusal 
o icgister transfer of shares — Remedies of ap¬ 
plication for rectification of register under S. 155 

•»nd appeal under S. Ill are open. See Ibid, 
3 155. AIR 1965 Cal 34. 

-S. 


by transfer or transmission has remedy under both- 
Sections i.e. S. 155 and S. 111. See Ibid, S. 2 (27). 

AIR 1964 Cal 335. 

--Ss. Ill, 9, 155, Sch. 1, Table A, Regn. 21 —Sec¬ 
tion 155 (1) (b) — Applicability — “Person- 

having become a member” — Meaning of —• 
Expression means “having become entitled to be- 
a member” — S. 155 overrides S. 111. See Ibid, 
S. 9. AIR 1962 Cal 380. 

S. Ill (3) — Scope of — Company refusing 
to register transfer — Remedy — S. 155 — Ap¬ 
plicability. 

Where the company refuses to approve a trans¬ 
fer of shares, it is open to the transferee to apply 
under S. 155 for rectification of the share register. 
S. Ill is no bar to such an application. In view 
of the provisions of Ss. 9 and 111 (1) of the 
Companies Act, sub-s. (3) of S. Ill merely puts a 
fetter on the powers of the directors and Court 
AIR 1958 Bom 247, Rel. on. (1962) 32 Comp Cas^ 
568: AIR 1961 Cal 528 (Pt A) (Pr 4). 

S. Ill — Transfer of shares — Directors'* 
power to refuse registration — Mala fides •— 
Burden of proof — Suspicion against individual 
director — Sufficiency. See Companies Act (1913), 

S. 34. AIR 1957 Cal 709. 

S. Ill — Transfer of shares — Directors* 
Power to refuse registration — Mala fides •—• 
Proof — Indebtedness of other directors to one 
director — Sufficiency. See Companies Act (1913) 

S. 34. AIR 1957 Cal 709. 

t 

-8. Ill — Transfer of shares — Refusal to 
register — Mala fides or had faith — Proof •— 
Evidence as to rejection of transfers not in issue 
in the suit and not between parties to the suit 
—-Admissibility. See Evidence Act (1872), S. 6. 
AIR 1957 Cal 709. 

S. Ill — Transfer of shares 


Articles of 
to directors 
Act (1913). 


Articles ot 
to directors 


111 (3) 


Rectification of register 


relusal by company to rectify — Holder of shares 


Association giving absolute discretion 

Construction of. See Companies 

S. 34. AIR 1957 Cal 709. 

—S. Ill — Transfer of shares — 

association giving absolute discretion .. 

7 Resolutions passed by Board ol Directors show¬ 
ing no reason for declining to register particular 
transfer — Unused, undated and undespatched 
letter on file of company — Inference. See Com¬ 
panies Act (1913), S. 34. AIR 1957 Cal 709. 

S. Ill — Transfer of shares — Directors* 

power to refuse registration — Mala fides_ 

Proof — Purchase of large blocks of shares by 
Director to acquire control — Legality. See Com¬ 
panies Act (1913), S. 34. AIR 1957 Cal 709. 

-Ss. Ill, 155 and 2 (30), (31) — Applicability 

and relative scope — Powers of Court under Sec- 
155, if override power of Govt, under S. Ill (5) — 
Order of Go\eminent directing registration of 
transfer of shares—Compliance with order by offi¬ 
cer of company within time speeitied—Application 
to Court under S. 155 (1) — Competency — 
4 V\ ithout sufficient cause’, meaning of — Deputy 
managing partner of Managing Agency Firm—If 
‘Officer’ — ‘Officer, who is in default’. 

An application for deletion from the register of 
the name of a member already entered on it, is 
to be made only if such name is entered in the 
register ‘without sufficient cause’. W r here the 
Central Government, in its appellate order under 
S. Ill (5) of the Act, directs that the name of 
the transferee he registered by the Company in its 
register of members, and the company complies 
with that direction, it cannot he said that the 
entry of the name in the register is ‘without 
sufficient cause’ and in such a case the petition 
under S. 155 of the Ad for deletion of the name 
so entered cannot be maintained. 
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The Central Government hearing an appeal 
under S. Ill (5) is exercising judicial functions 
and it is not feasible to hold that a position 
could arise in which there would be a conflict 
between the orders made by two authorities acting 
judicially, namely, the Central Government under 
S. Ill (5) and the Court under S. 155. S. 155 
does not purport to confer overriding powers on 
the Court. 

Where the Central Government makes an 
order directing the Company to effect registration 
of a transfer within a period of ten days, the 
company is bound to comply with the same, as 
otherwise the company would be liable to the 
■penalty under Section 111 (9) of the Act as 

amended in 1960. Officer as defined in Section 1 
(30) of the Act includes, the managing agent, 
and where the managing agent is a firm, any 
^partner of the firm. The function of the Directors 
to approve of the transfer or not would come to 
an end as soon as the Central Government makes 
i is order directing registration, and unless the 
order is complied with within the time specified, 
ihe Deputy Managing partner of the Managing 
Agency Firm, who having knowledge of the order, 
does not carry it out would be ‘an Officer who 
is in default’ within the meaning of S. 2 (31) 
and S. Ill (9) of the Act and therefore, a 
registration of transfer effected by him would be 
perfectly valid and cannot be held to be illegal. 
Under S. 155 (1) of the Act, not only the person 
aggrieved but also any member of the Company 
has locus standi to move the Court for rectifica- 
iion. (1963) 1 Coni L.J 239: ILR (1963) 1 Pun.i 
749: (1963) 33 Coin Cns 534: AIR 1963 Pun.i 341 
(344) (Pt B) (Prs 12, 15). 

SECTION 119. 

- 119 Trustees for the debenture holders 

— Right to carry on business to pay off debenture 
debt — Liability to pay for occupation of mortgag¬ 
ed property — Liability to submit accounts 
Liquidation of Company — Settlement of accounts 

— Reopening of — Right of trustees to sell mills 
(mortgaged property) without intervention of Court 

— T. P. Act (1882), Ss. 76 (h), (g), 69 (1), 
57 __ Trusts Act (1882). S. 90 — Limitation Act 
■ 1 1908), S. 10, Arts. 95. 115, 116. 

The recitals of the trust deed have to be looked 
Into for determining Ihe scope and ambit of the 
powers of the trustees of the debenture holders ot 
a company when they enter upon possession, 
especially with reference to the question of their 
right to carry on the business. Where diffeient 
items of property referred to in the Schedule to 
ihe deed are transferred to the trustees absolutely 
subject to the right of redemption, the business 

rs not a part of the security. 

Held, that a combined reading of the relevant 
provisions in the deed seemed to warrant the 
inference that it seemed to be the intention of 
the indenture that on the occurrence of the default 
and subject to the option of Ihe debenture holders, 
Ihe Debenture Trustees could carry on llie business, 
cither by themselves, or through their agents. 'Ibis 
power was not limited to the period pending the 
realisation of the security by the sale of the 
mortgaged premises as a going concern. ihe 
power to run the business was conferred upon 
the debenture holders through the Debenture 
Trustees or their agents as a substantive alternative 
lo the right to realise the security by the sale ot 
the hypolheca; the Debenture Trustees had the 
light to carry on the business on behalf of the 
mortgagor-Company and at its risk, so that the 
actual losses incurred by them and the lav iu 
. debts contracted by them were binding upon ihe 


Company. (188G) 33 Ch D 279, Rel. on; when the 
Debenture Trustees, through their agents started 
the carrying on of the business, it was the old 
business of the Company that they did carry on 
and not a fresh business which they started on 
their own; inasmuch as the mortgaged premises 
were used for the carrying on the business by the 
Debenture Trustees, or their agents under the trust 
deed for the purpose of discharging the mortgage 
debt from out of the net profits of that business, 
and inasmuch as the business carried on was the 
business of the company it could not be said that 
the Debenture Trustees were bound to account, 
and they should do so only as mortgagees in 
possession; it was not open to the Official 
Liquidator of the Company after the lapse of 
many years to repudiate what the shareholders 
had done in a validly summoned and constituted 
meeting. The shareholders, it must be held, were 
satisfied with the balance-sheet and the reports of 
the Directors and auditors. (1935) 2 KB 113, 

Distinguished; it could not be said that the ac¬ 
ceptance of the accounts by the Directors and 
their eventual passing at the meeting of the general 
body of the shareholders had no legal effect: 
1912 AC 254 (263), Distinguished; so long as the 
constitution of the Company lawfully permitted 
the formation of the Board in a particular manner, 
the fact that the Debenture Trustees and the 
managing agents nominated their representatives 
on the Board, could not invalidate what they had 
done without proof of fraud; there was a settle 
ment of accounts between the Official Liquidator 
and the trustees, but this fact did not prevent its 
being re-opened in case of proved fraud or mistake. 
(1877) 9 Ch D 529, Relied on; the mortgage of 
the mills was an English mortgage. The require 
merits of S. 69 (1) (a), T. P. Act were satisfied 
and the trustees had power to sell the mills 
which were mortgaged, without the intervention 
of the Court; the trustees were not debarred by 
S. 90 of the Trusts Act from receiving the 
di\ idcncl>; the fact, that the Official Liquidator 
settled the accounts and paid dividends to the 
trustees, precluded the Official Liquidator from 
challenging the transactions as fraudulent. 


The case fell within Art. 95 and not Art. 115 or 
116 of Ihe Limitation Act. Debenture Trustees 
•epresented the mortgagees. Mortgagees were not 
he trustees for the mortgagor. Neither the Deben 
ure Trustees noi their agents could be regarded ai 
express trustees. That being so, S. 10 of the 
Limitation Act had no application. The suit mus, 
iavc been instituted within three vears from the 
dale of the knowledge of the traud. The sui 
having been instituted beyond three >’cars by the 
Official Liquidator, was barred (1963) 33 Coro 
Cas 966: AIR 1962 Andli Pra 2/4 (283, 28a, 288. 
2891 (PI A) (Prs 31, 34, 37, 38. 40, 41) (DB). 


SECTION 125. 

—S. 125 — Registration Act (1908), S. 17 (l) 
) and (b) — Scope and applicability — floating 
arge — Covered by provisions of section Set 
gist ration Act (1908), S. 17 (1) (a). AIR 1962 

101 . 

—S. 125 — Companies Act (1913), S. 109 *— 
benlures creating charge on P^sent . 

apcrtics registered under S.. 109 of P 
I, 1913 — Compulsorily registrable under 8. 

) (b), Registration Act, so far as charge o^ 

3 seut immovable properties is conccr 
tcct o£ non-registration. 

Held, on facts that so far as the cliarfie ° f n !|'|, 
movable properties in the “""T charee was 

° n the hC debentures ^required re R istra.ion 
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binder S. 17 (1) (b) of the Registration Act since 
a debenture which does seek to create, declare 
or limit any right, title or interest to or in im¬ 
movable property would be covered by Cl. (b) 
of S. 17 (1). The combined effect of Ss. 17 and 
49 of the Registration Act was to make debentures 
ineffective so far as they sought to create a charge 
on immovable propertv of the Company. (1962) 
32 Com Cas 925: AIR 1962 All 101 (104, 105, 106, 
107) (Pt A) (Prs 7, 12, 19, 20) (DB). 

-S. 125 — (Companies Act (1913). S. 109) — 

Floating charge — Meaning — Right under — 
Nature of. 

A floating charge is created by making the 

assets or the undertaking of the Company a 
security for the payment of debts into which a 
■company enters. Such a charge might cover pro¬ 
perties which may he especitied or unspecified in 
the document creating the charge. The descrip¬ 
tion may be a general one. A peculiar feature of 
this transaction, however, is that it is not possible 
to predicate the exact property on which the 

charge would operate until tlie happening of a 
future event. This future event may be the ap¬ 
pointment of a receiver at the instance of the 

creditors of a company for the realisation of their 
debts or the winding up of the Company itself. 
Till such a future event happens, the charge is 
ot an ambulatory or roaming character. Onee. 
however, this lulure event occurs the charge settles 
down, and attaches itself to a fixed property. The 
rigid created under it is no doubt a right in 
present i. The security in roped of which the 
right is crealed. however, becomes crystallized 


only when the future event t.i! 


t>l: 


acc 


(1962) 


32 Com Cas 925: AIK 1962 All 101 (163) (1M C) 
(Pr 5) (DB). 

--S. 125 — Companies Act (1913). S. 109 — 

Scope and object — Mortgage of immovable pro¬ 
perty — Effect of non-registration — Mortgage not 
rendered invalid — Creditor of company purchas¬ 
ing mortgaged property in execution of his money 
decree Sale certificate clearly showing that what 
was sold in auction was only right and interest of 
judgment-debtor — Auclion-purehaser cannot claim 
priority over mortgagee. 

On the plain reading of Section 109 it cannot 
be said that the failure to register a mortgage 
created bv a company renders the mortgage invalid 
and a nullifv. I he effect of tin' section is that 
ibo mortgage is not registered, the liquidator 
<s not to take notice of it as a mortgage. The 
debt will surxive and it will he treated on a par 
with other debts. The propertv which is the 
uihjccl-matter ol the security will be available as 
he* assets o! the company to the liquidator for 
g.'\ ment to the creditor'. I he creditors in tiquida- 
’" n "•’dl not be altecled bv the mortgage. This 
section tint's not lake away the right oi Ihc corn 
panv to deal with i*s property. If the company 
ran wilidlv deal with its propertv, any transfer 
made bv tin* company will he binding on the 
company. It the company mortgages certain pro- 
pcrl\, any person who 'subsequently pint bases the 
prnpei (\ from tilt' t ompanv will take it subject 
the mortgage am! Section 109 is no bar to 


P 


* ’ ' ' . .. ■ * • ■ I ' ' 1/411 1\/ 

tne mortgagee enforcing his mortgage as against 
the transfer o! the ompanv simply because it 
has not been registered under Section 109. 

Hence, it is not open to the creditor of a com¬ 
pany (which has not gone in liquidation), who 
Ml execution ot his money decree has purchased 
the mortgaged propertv, to contend that his 
pun base is tree horn the mortgage. file purpose 
(, t S. 109 in calling upon a company to register 
me (barge or mortgage is for the benefit ot the 
•iquidator and the creditors in liquidation. 

[ Voi. ;*j r„. ix r>. p ). 


In order to find out as to what was actually 
purchased by the auction-purchaser it is necessary 
to refer to the sale certificate and the proceeding .3 
in execution of the decree. Where, it is clear 
from those proceedings and the sale certificate 
that the property was sold in auction after declara¬ 
tion of the said mortgage, it is clear that wliafi 
was purchased by the decree-holder was the right 
and interest of the judgment-debtor, and it is not 
open to the auction-purchaser to say that what 
the plain till purchased under the sale certificate 
was the property and that the interest which fie 
purchased was larger than the interest of his 
judgment debtor in the propertv. Judgment of) 
Dutta, J., dated 29-8 1961, Reversed. ILK (1963) 

15 Assam 257: AIR 1963 Assam 56 (58) (Prs 5, 6, 
7) (DB). ’ * 

-Ss. 125 and 127 — 


— Proceedings under — 
Forms ol particulars. See Companies Act (1913) 

S. 109. AIR 1959 Cal 464. 

S. 125 Scope of — Effect of non-registra¬ 
tion — Mho can avoid the mortgage — (Words 
and Phrases — “Any creditor”). 

S. too (Now S. 125.) makes the security void 
not as against everybody or as against the com¬ 
pany grantor, but as against the * liquidator, and 
against any creditor, and it leaves the security to 
stand as against the company while it is a going 
concern. It does not make the security binding on 
the liquidator as successor of the company. 

In spite of the generality of the expression, “any 
creditor \ an ordinary unsecured creditor of the 
Company cannot avoid the mortgage, for he has 
no entoiccable right either against the mortgagee 
or against the property comprised in the mortgage. 
Only a creditor oi the Company who has acquired 
a right against the property may intervene and 
avoid the mortgage, e.g., where he has a charge 
o ,(- r the propertv or where the Company is in 
liquidation and he has acquired a right to the 
i a tea hi e (list nbut ion ol the assets ol the Company, 
(’50) 60 Cal W N 278: (1956) 26 Com Cas 109. 

—S. 125 — Agreement between plaintiff and 
delondanl — Certain articles pledged to plaintiff 
— Defendant agreeing to hold them as plaintiff’s 
custodian — Pledge field to he* valid — Actual 
delivery of possession held not necessary — Docu¬ 
ment evidencing agreement held did not require 
to he registered. See Contract Act (1872) S 17‘> 
1964 Ker I.J 119. 

Ss. 125 and 126 — Floating charge — Nature 
and characteristics — Security when transformed 
into fixed charge — Floating charge on movables 
inclusive ol stock-in-trade of company — Attach¬ 
ment and sale of movables — Effect of — Security 
when crystallises — Priority — S. 481 — Com¬ 
pany when considered to h ive ceased to be going 
concern — Name of company remaining in Register 
of ( onipanics — If proof of its carrying on busi¬ 
ness — 'lransfcr of Properly Act (4 of 1N.S2), 

S. too — Employees Provident Funds Ael (19 of 
1952), S. 11 — Applicability. 

flic two characteristics of a floating charge are* 

(1 > non permanence ol the property whicIMs the 
sub jecl ol the charge, and its constant chari'V 
Iroin lime to lime, and (2) that it does not of 
ilsj-li Piste!) and .settle down even on the property 
existing at the time ol the creation of the security 
It is no doubt an existing chaige, and is rightlv 
termed so. hut it does not settle' down and fasten 
on the property which is the subject of the charge 

until a particular event occurs or until a particul ir 
act is done. 

The event which transforms a floating sccnritv 
lo a fixed charge is either the cessation of the 
carrying on of business by the company or the 
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actual intervention by the debenture-holders. A 
mere right on the part ol' the debenture-holders 
to intervene or a mere default on the part of the 
company to pay the amount on the due date is 
not sufficient to crystallise the security. The 
institution of a suit claiming a charge on the 
movables is an act sufficient in law to bring about 
a crystallisation of the security. Not only the 
appointment of a receiver, but also the bringing 
of an action to enforce security would work the 
crystallisation of a charge. 


Before the security becomes crystallised, an ex¬ 
ecution creditor is entitled to levy execution and 
retain the fruit thereof, and the possibility of the 
charge becoming crystallised in a future con¬ 
tingency is no answer to his claim to retain it. 
If the debenture-holder chooses to intervene in the 
affairs of the company without interrupting its 
licence to carry on its business, certainly the execu¬ 
tion creditor will be entitled to retain the fruits 
of his execution. 


It is not correct to say that a company can be 
considered to have ceased to be a going concern 
only when it is dissolved. Nor is it correct to say 
that a company must be deemed to carry on 
business simply because its name remains on the 
Register of Companies. (1063) 2 Comp LJ 164: 
1063 Ker LJ 605: (1963) 2 Kcr LR 19: ILR (1963) 
2 Ker 209: 1963 Kcr LT 714: AIR 1963 Ker 301 
(304, 305) (Prs 8, 9, 11) (DB). 

-S. 125 (1) and (4) (d) and (e) — Applicabi¬ 


lity — 
Pledge 
raising 
Charge 
tion. 


Company having fixed deposits in Bank — 
of fixed deposit receipts with Bank for 
loan from Bank on security of same — 
created thereby — If requires rogislra- 


S. 125 — Floating charge — Immovable pro¬ 
perty acquired after registration of debenture — 
Charge not effective unless registered both under 
Companies Act and Registration Act. See Com¬ 
panies Act (1913), Ss. 109, 116 and 230. AIR 1957 
Mad 169. 

- S. 125 — Priority of State debt —■ Debt secured* 

by mortgage-deed but not registered under S. 125 
— State not entitled to preferential treatment — 
Cannot recover as arrears of land revenue. See- 
Companies Act (1956), S. 530. AIR 1962 Punj 519. 

-125 — Travancorc Companies Act (XII of 

1122), S. 142 — Effect of non-registration of charge 
created by company. 

A charge created under an hypothecation bond 
will not affect the rights of one under the lease 
deed, executed by the company in his favour 
where the charge is not registered under S. 142 r 
Travancorc Companies Act. ILR (1956) Trav-Co 
1181: (1957) 27 Com Cas 512: AIR 1957 Trav-C* 

6 (10) (Pt F) (Pr 17) (DB). 

SECTION 126 

” S. 126 — Floating charge — Nature of — 
Moating charge on movables including plants, 
machinery, etc. of a company — Subsequent 
attachment and sale of company’s movable pro¬ 
perties by the Union Government for arrears of 
contribution to employees’ provident fund — 
Charge crystallised on attachment — Sale by Gov¬ 
ernment — Suit instituted by charge holder for 
enforcing the security, decreed — Decree-holder is 
entitled to recover proceeds of revenue sale. See 
Ibid, S. 125. AIR 1963 Ker 301. 

SECTION 127 


Section 125 of the Companies Act, 1956, does not 
apply to a charge or security by a company over 
its fixed deposits with a bank. 

Where a company having fixed deposits with a 
Bank raises a loan from the Bank by pledging 
those fixed deposit receipts, the latter being mov¬ 
able property, though there might be a charge, 
the charge is exempt from registration under Sec¬ 
tion 125 (4) (e) of the Act. (1965) 1 Mad LJ 
547: (1965) 1 Com LJ 266: 78 Mad LW 521: AIR 
1966 Mad 24 (25, 26) (Prs 2, 3). 

-S. 125 — Non registration of a charge against 

a company’s properly in respect ol company’s 
debts — Fifed Charge invalid against liquidator 
only — Surely guarantor who could have got the 
charge registered under S. 131 ol the Companies 
Act (1956) cannot take advantage of his failure to 
do so and claim relief under Ss. 139, 141 of the 
Contract Act. See Contract Act (1872), S. 139. 
AIR 1964 Mad 134. 

-Ss. 125 and 127 — Relative scope and effect 

of — Unregistered charge created and acquired by 
a company — Validity. 

Section 125 of the Companies Act renders un¬ 
registered charges created by a company void 
against the Liquidator and the creditors of the 
company, though such an unregistered charge is 
not void for all purposes and would be binding on 
the company itself so long as it is a going concern. 
S. 127 of tho Act deals with cases where a com¬ 
pany acquires property subject to an unregistered 
charge and there is no provision in it rendering 
the charge not binding on the Liquidators or the 
creditors of the purchasing company. The word 
‘created’ in S. 125 (1) of the Act cannot in the 
context he given an extended meaning to include 
‘accepted’ which is dealt with under S. 127 of 
the Act. (1959) 2 MLJ 294: 72 Mad LW 603: ILR 
(1959) Mad 827: (1960) 30 Com Cas 481: AIR 
1950 Mad 538 (541) (Pt A) (Prs 10, 13) (DB). 


-S. 127 — Companies Act (1913), Ss. 109 and 

109-A — Proceedings under Sections 109 and 
109-A — Appropriate Forms of particulars — 
Form No. 18 is appropriate to proceedings under 
S. 109 and Form No. 20 is apposite to proceed¬ 
ings under S. 109-A. See Companies Act (1913b 
S. 109. AIR 1959 Cal 464. 

-Ss. 127, 125 — Transfer of assets and liabili¬ 
ties of one company to another — Winding up ot 
transferee company — Unregistered secured cre¬ 
ditors of transferor company — Claim not binding 
on oilicial liquidator. See Ibid. S. 125. AIR 1953 
Mad 538. 

SECTION 128 

-S. 128 — Debenture bonds issued by company 

— Registration. See Registration Act (1908), S. 1 * 
(1) (b). AIR 1959 All 247. 

SECTION 134 

-S. 134 — Floating charge — Immovable pro¬ 
perly acquired after registration ol debentures 
Charge not effective unless registered both undei 
Companies Act and Registration Act. Sec Compa¬ 
nies Act (1913), Ss. 109, 116 and 230. AIR 19o7 

Mad 169. 


SECTION 141 


-S. 141 — Unsecured creditor — Locus standi 

in proceeding under S. 120. See Companies Act 
(1913), S. 120 (1). AIR 1959 Cal 464. 


S. 141 (1) 


— Conditions of relief under 
M>pe of authority — ElTect of extension of time. 

Section 120 (1) (Now S. 141 (1) ) specifies five 
lernativc conditions of relief. The Court nia> 
ant relief if the omission to register the mori- 
ige is either: (a) accidental or, (1>) due to m- 
Ivertence or, (c) due to some other suflicieiU 
use or (d) is not of a nature to prejudice toe 
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rights of creditors or shareholders of the company 
or any person interested or, (e) if, on other grounds, 
it is just and equitable to grant the relief. 

The section confers a wide judicial discretion. In 
exercising this discretion it is not material to con¬ 
sider, (a) the solvency or insolvency of the com¬ 
pany; (b) the presence or absence of any judg¬ 
ment against the company; and (c) the pendency 
of a winding up petition. Even if the petitioner 
makes out a condition of relief the Court is not 
bound to extend the lime and may decline to do 
so in appropriate circumstances, e.g., where the 
order for extension will be useless. The effect of 
extension of the time of registration and of actual 
registration within the extended time is that the 
mortgage is constituted a valid charge ah initio, 
from the date of its execution subject to the con¬ 
ditions, if anv, imposed bv the order for exten¬ 
sion. 60 Cal WN 278: (1956) 26 Coin Cas 109. 

-S. 141 (1) — Due to inadvertence — Mean¬ 
ing of. 

The words “due to inadvertence” are satisfied 
it there is “negligence or carelessness, where the 
circumstances show an absence of bad faith”. The 
section gives a right to (Ik* mortgagee to come to 
the Court to be relieved of the consequences of 
his own negligence which is not actuated by any 
fraudulent or improper motive. (1889) 53 JP 263 
and (1919) 1 Ch 138, Ref. 60 Cal WN 278: 
(1956) 26 Coin Cas 109. 

S. 141 (3) — Effect of — Protection of secur¬ 
ed and unsecured creditors. 

The effect of S. 120 (2) (Now S. Ml (3) is 
to subject cyerv such order to the statutory condi¬ 
tion. L\cn i! an order lor extension is now made 
line ond i I ion a 11 v. the order does not prejudice any 
right a< quii ed in respect o| I lie charged property 
prioi to actual registration ol the charge includ- 
mg the right acquired bv the general body of 
creditors under a winding up order. 

Though the subsection has not put a letter on 
Uh- general power conferred by sub section (1) 
upon the Court to attach to the order such terms 
: ; n(1 rn,, dil ions as may be just and expedient, in 
'lew ol the statutory condition it 
necessary to attach to the order the 
lion lor the protection of such rights 
278: (1956) 26 Com Cas 109. 

~~ S - 141 W /— Cider of extension of lime after 

Minding up order — Effect of, oil rights of credi- 
tors. 

The riylil .'uquirod l,v the ycnvn.l |,„d v ol cred i- 
to.'s uiidor mi order lor winding u„ ol ||„. Com- 

p.inv is Hc.o'lv an mrnicd right acquired in respect 

° , 1( * il " s( ‘ ,s "1 the Company including the 

I’roperlv concerned and is. therefore, equally pro- 
ccU'd l.v sul.-scclion 12) ol S. 120 (Now S. HI 
) ol the Indian Companies Act. 

s Tire ,ll< ' oi "I v ' lo1 ' fxlension under 

iitcr°ih S; U, r ^ ). Companies Act is made 
• llUr . 1,0 »i an order for winding up and 

apia.ml.mad ol a liquidator, (he applicant can¬ 
not enlorce tlio unregistered charge against the 
iquidator and cannot also acquire anv priori I s' 

sm’l i,nV ' ,|,,r ol 1,10 company. The order in 

•mil < iicunislnnces is useless and the 

ic exeirise o! its discretionary powci 
uiake such order. 

The practice in I-nglnnd is not lo make an order 

m d Tl' 0 " : '"T “ " ,n,,in « "h order had h.a n 
• . I his pi‘K lice is not changed hy the cn- 

a. Imeid Ol siih-seclion (2) of S. 120 (i.e„ S. Ill 

'•II ) ol the Indian (.ompanies AH. An order for 

xt n a,,, siilqccl to the statutory condition, con- 

mi,! Sl,l > ‘'echo,, is useless if it j s maqe 

u ll NN mdmg up has commenced, and hence 


is no longer 
usual condi- 

60 Cat WN 


Court in 
will not 


ought not to be made. AIR 1955 Mad 35, Dis¬ 
sented from. (1956) 26 Com Cas 109: 60 Cal WN 
278. 

SECTION 149 * 

Ss. 149 (1) (a) and (d) and 433 — Company— 
Commencement of business — Minimum subscrip¬ 
tion of shares — Payment in cash —- Allotment of 
shares for minimum subscription, in lieu of debts 
payable by the company — No compliance with 

the essential and imperative statutory require¬ 
ment. 

The Registrar ol Companies filed an application 
under S. 433 (c) of the Companies Act of I960 
lor winding up the company on the ground that 
it had not commenced its business within a year 
ol its incorporation. The application was allowed 
in the first instance for the reason that the mini¬ 
mum subscription has not been subscribed under 
S. 149 (1), ol the Act. In the appeal against that 
order, on the representation of the company that 
it was in a position lo comply with the statutory 
requirements and commence the business, the mat¬ 
ter was remanded. The company had allotted 
shares for money due by the company. The 
( ompany Court allowed the application for wind¬ 
ing up holding that the allotment made did not 
satisly the conditions of S. 149 (1). On the ap¬ 
peal by Ihe company. 

Held, no inlcrlcroncc with 1 lie discretionary 

the Company Judge in ordering ihe 
of the company is called for. The 
S. 149 (l) (a) that shares to an 

less in Ihe whole than Ihe minimum 
should he allotted and he held sub- 
1(1(1 to the payment of Ihe whole amount thereof 
m cash is imperative. The conditions laid down 
Mill not be complied with in a case where ihe 
c ompany allots shares in lieu ol debts payable 
bv Ihe company for the purpose of the subscrip¬ 
tion ol minimum shares. \\ here the company 
incurs debts, despite the prohibition in the sec- 
lion. these debts being payable only alter the 
minimum subscription is raised, it cannot support 
a plea ol payment by set-off lor the purpose of 
raising the minimum subscription. (1873) 8 Ch 1) 

407, Ref. (1965) 2 Comp LJ 143: 1965 Ker LT 
1041: 1965 Ker LJ 735. 

S. 149 (1) (a) and (4) — ‘Allotment of shares 

What amounts to — Allot- 
off against debts iueurred 
of the company does not 


exercise of 
winding up 
direction in 
amount not 
subscription 


for payment in cash’ 
nient of shares by set 
before commencement 
amount to allotment within the section. 

Payment for shares allotted by set off' against 
a debt due by Ihe company, can he regarded as 
payment in cash for purposes of S. 149 (1) (a), 
only il Ihe debt contracted is a debt of the com¬ 
pany. A debt contracted by the promoter, even 
il it he for and on behalf of the Company before 
the date at which the company was entitled to 
commence its business cannot he set off against 
payment in cash for allotted shares, as such* debt 
is only provisional at the time it was incurred 
and was not binding on the company. Allotment 
ol shares in accord and satisfaction of such a debt 
would not he an allotment of shares for payment 
Ihoreol in cash within S. 149 (1) (a). 

l or application of the rule in Spargo’s ease 
(1873) 8 Ch 1U7 two conditions arc necessary* 
namely that (here must he a debt due and pre- 
>ciitlv payable hy the company and there must be 
payment lor the shares hv sel off of the debt and 
not an accord and satisfaction of the debt hv 
allotment ol shares. The first condition can never 
lie satisfied lor the purposes of S. 149 (1) ( \) 
where Ihe allotment is for money due by the com 
panv. Mil'c, in view of Mil) sections (1) and (4) 0 f 
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the section, money can be due .and presently pay¬ 
able by the company only from the date on which 
the minimum subscription has been raised. Hence, 
even il, despite the prohibition in sub-section (1)’ 
oi the section, the company incurs debts those 
debts,, being payable only after the minimum sub¬ 
scription is raised, cannot support a plea of pay¬ 
ment by set off for the purpose of raising the 
minimum subscription and therefore it is doubtful 
whether the rule in Spargo’s case would be at 
all applicable in this country in view of the ex¬ 
press provisions in S. 149 (1) (a) and (4). AIR 
19(14 Ker 311 (313) (Prs 6, 7). 

Ss. 149 and 70 — Scope and distinction — 
Company issuing prospectus, inviting public to sub¬ 
scribe for its shares — Compliance with S. 70 — 

If absolves company from duty to comply with 

S. 149 (1). 


Section 149 (1) of the Companies Act applies 
to a company which has issued a prospectus invit¬ 
ing the public to subscribe for its shares, while 
S. 149 (2) applies to a company which has not 
issued such a prospectus. Section 70 prohibits 
allotment ot shares or debentures in certain cases 
unless a statement in lieu of prospectus has been 
delivered to a Registrar. It applies both to a com¬ 
pany which has not issued a prospectus on or 
with reference to its formation as well as to one 
which has issued such a prospectus but has not 
proceeded to allot any of the shares offered to 
the public. Ss. 70 and 149 deal with different 
matters. Section 70 relates to the allotment of 
shares or debentures. The object of S. 149 is 
obviously to secure a certain degree of substan¬ 
tiality in a company before it enters into engage¬ 
ments with outsiders or obtains money by borrow¬ 
ing. The words ‘commence any business’ in S. 149 
are very wide; but they evidently dr not include 
the issue of prospectus, or the making of provi¬ 
sional contracts, or the allotment of shares, or the 
employment of experts, or other preliminary steps. 
In other words, compliance with S. 70 is only the 
completion of a preliminary step; it will not in 
any way exonerate a company from the neces¬ 
sity of complying with the provisions of sub-sec¬ 
tion (1) of S. 149. if il had issued a prospectus 
inviting the public to subscribe for its shares. 
(1963) 2 Comp LJ 5: 1963 Ker LJ 460: 1963 Ker 
LT 517: (1963) 33 Com Cas 813: ILR (1963) 2 Ker 
645. 


- S. 149 (1) — “Issue”—Meaning of. See Capi¬ 
tal Issues (Continuance of Control) Act (1947), 


S. 


• > 


AIR 1957 Trav-Co 6. 


SECTION 150 


-Ss. 153, 155 and 176 (5) and 2 (7) — Ap¬ 
plicability and scope — Right of the Official 
Trustee to vote — (Official Trustees Act (1913) 

Sections 153 and 176 (5) have no relevancy at 
all in deciding the question as to whether the 
Official Trustee is entitled to vote or not. Sec- 
1 ion 153 does not at all stand in the 'way of recog¬ 
nising a right in the Official Trustee to exercise 
his power of vole either by himself or by proxy. 
The expression ‘body corporate’ defined in S. 2, 
Cl. (7) does not mean that a ‘corporation sole* 
cannot be a shareholder under the Companies Act 
or cannot execute a proxy. Reading Sections 6 
and 14 ot the Official Trustees Act 

together, the Offcial Trustee is entitled, as 
a Corporation sole’ to be entered as a shareholder 
in the registers of a company. The entry of the 
Official I rustee by that name shall not constitute 
notice ot trust. There is absolutely no conllict 
between the provisions of S. 153 of the Com¬ 
panies Act and S. 14 of the Official Trustees Act. 
The Official Trustee having been entered in the 
register of tlie company as a shareholder, it was 
not open to the President ot the general meeting 
to hold that the official trustee was not entitled to 
take part in the proceedings, without having taken 
the necessary steps under S. 155 to have the register 
of members rectified if he was so advised. The 
name contemplated under the Act is only the 
Official 1 rustee of the Slate and it is only by that 
name that S. 6 of the Official Trustees Act em¬ 
powers him to sue and to he sued in his corpo¬ 
rate name. 1959 Ker LJ 309: AIR 1959 Ker 254 
(260, 261) (Pt A) (Prs 35, 36, 37) (DR). 

S. 153 — Transfer of shares — Purchaser’s 
name not registered — Title in shares — Position 
of transferor. 

For the purposes of the company and its deal¬ 
ings the transferor of shares continue to be the 
legal owner of shares so long as his name stands 
as the holder thereof in the company’s register 
of members. 1411 the name of the purchaser is 
registered as the holder of those shares, the com¬ 
pany ordinarily shall not recognise the rights of 
the purchaser or take any notice of them. The 
transieror remains liable to the company for pay¬ 
ment of call money until and unless the transfer 
is accepted by the company and the name of the 
transferee is brought on the register. The com¬ 
pany is not concerned with the person in whose 
favour the transfer form is executed or who pays 
the consideration for the transfer. AIR 1953 SC 
385 and 45 Rom LR 46, Disk (1958) 28 Com Cas 
262: AIR 1957 Pcpsu 18 (20) (Pt R) (Pr 11). 


-S. 150 

pany to bri 
panies Act 

1358 Iver 4 


— Death of member — Dulv of com- 
ng representative on register. See Com- 
(1913), S. 31. 1958 Cri LJ 177: AIR 



SECTION 155. 
SYNOPSIS. 

(Companies Act (1956), S. 155.) 


SECTION 153 

-S. 153 — Claim of petitioner to be registered 

as an administratrix not sustainable. 

At the meeting of the Directors the Petitioner 
requested the Chairman to enter her name in the 
share Register in respect of certain shares “in the 
place and stead of the deceased as the adminis¬ 
tratrix to the estate of the said deceased including 
the said shares.” 

Held, that her claim to he registered as adminis¬ 
tratrix in view of S. 153 was wholly unsustain¬ 
able. (1963) 33 Comp Cas 36: AIR 1962 Cal 380 
(384) (Pt R) (Pr 19). 


1. Scope. 

2. Person aggrieved or any member may 
apply. 

3. Application by Company. 

4. Necessary parties. 

5. Civil suit for rectification. 

6. Entry or omission of name without soffldeil 
cause. 

7. Delay, default or omission. 

8. Powers of Court. 

9. Rectification after commencement of wind¬ 
ing up proceedings. 

10. Nature of enquiry which can be made* 
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1. Scope. 

• — Ss. 155 (3) and 111 (3) (before amendment 
by Act Go of 1960) — Transfer of shares — Power 
to refuse registration — Registration ot transfer ol 
shares refused by directors in exercise of absolute 
and uncontrolled discretion vested in them by 
articles of association — Remedies open to trans¬ 
feror — One by application to Court under S. loo 
to rectify register of members — Second by ap¬ 
peal to Central Government under S. Ill (3) — 
Nature of proceedings in Court and be!ore Central 
Government. See Ibid, S. Ill (3). AIR 1901 SC 
1669. 


-S. 155 (-5) (as amended in I960) •— Rectifica¬ 
tion of register of mortgages — Essential under 
the Act — Transfer of debentures — Application 
bv transferee to rectify the register is maintain¬ 
able — Company cannot refuse registration. See 
Companies Act (1913), S. 123. (1964) 1 Com LJ 
217 (All). 


-Ss. 155 and 111 (as amended in I960) — 

Refusal to register transfer of shares — Remedies 
of application for rectilieation of register under 
S. 155 and appeal under S. Ill are open. 


its 


Under S. 155 of the Act, as it stood before 
amendment in I960 il was well settled that a 
person aggric\ed by the refusal to register the 
transfer of shares had two remedies, viz., (1) to 
apply to the Court for rectification of the register 
under S. 155 and (2) to appeal against the resolu¬ 
tion refusing to register under S. Ill. Under Ihe 
amended Act also the remedy by way of an ap¬ 
plication under S. 155 as also llic remedy by way 
of an appeal under S. Ill are open to the aggriev¬ 
ed party. AIR 19G1 SC 1669, Foil. (1964) 1 

Com L.J 240: (1964) 34 Coin Cas 704: 68 Cal 
WN 702: AIR 1965 Cal 34 (37) (Pi R) (Pi 5) 
(DR). 


-S. 155 (1) (b) — Applicability—“Person hav¬ 
ing become a member” — Meaning of — Expres¬ 
sion means “having become entitled to he a mem¬ 
ber” — S. 155 overrides S. 111. See Ibid, S. 9. 
AIR 1962 Cai 380. 


-S. 155 (1) (b) — Rectification of register -— 

Refusal by company to rectify — Holder of shares 
by translcr or transmission lias remedy both under 
S. 155 and under S. 111. Sec Ibid, S. 2 (27). AIR 
1964 Cal 335. 


-S. 155 — Scope — Olficial trustee having been 

entered in the register of Ihe company as a share¬ 
holder it was not open to the President of the 
general meeting to hold that the official trustee 
was not entitled to take part in Ihe proceedings 
without having taken necessary steps under S. 155 
to have the register of members rectified, if he 
was so advised. See Ibid, S. 153. AIR 1959 Ker 
254. 


2. Person aggrieved or any member may apply. 


S. 155 — Applicability — ‘Person aggrieved’. 

It is 1 undarnental lor the Court to see that under 
S. 15a, it does not put on the share register some 
person who has not at least a prima facie title 
to the shares in question. 


M here the applicant was not applying for regi: 
Ration ol his own name hut was applying fc; 
registration of somebody else’s name and Ihi 
somebody else was no longer the purchaser < 
• hose shares because he had already cancelled an 
repudiated the sale. 


Held, in the circumstances, that the applicant 
r °uld not use S. 155 tor rectification of the Share 
Register to put on it the name of a person who, 


in fact, or in law could not be called an owner of 
the shares. (1958) 28 Com Cas 62: AIR 1957 Cal 
476 (478) (Pt R) (Pr 10). 

-S. 155 (3) — ‘His name’ — Interpretation of. 

The language of sub-section (3) of S. 155 indi¬ 
cates that the question should he one between 
members and/or alleged members and/or the Com¬ 
pany. The words “to have his name” mean the 
name of the person the question relating to whose 
title is being decided by the Court on Inc applica¬ 
tion. Where a person has admittedly no litie to 
ihe shares the Court should not and cannot rectify 
the share register by putting his name on the 
share register as holder of shares, even though he 
is a party to the application. (1958) 28 Com Cas 
62: AIR 1957 Cal 476 (478) (Pt C) (Pr 12). 


-S. 155 (1) (a) (ii) — Rectification of share 

register — Proceedings for — Sufficient cause — 
Validity of forfeiture of shares whether can be 
<*a massed. 

The company Court has jurisdiction to set aside 
the forfeiture of shares in an applieal on for recti¬ 
fication ot the register of the company. A share¬ 
holder lias a light to have his name placed on 
the register of members of the company concern¬ 
ed. Il his name is not placed on the register, he 
can applv to the company tor rectification of the 
register and if the company fails to do so. he can 
apply to ihe Court so that the Court may order 
the company to make Ihe necessary rectification. 
Where his shares are forfeited, his name would 
be omitted from the register ot the company. The 
aggrieved shareholder has a legal right to ap¬ 
proach the Court to rectify the register on the 
ground that the forfeiture is irregular, illegal and 
void. 75 Mad LW 366: ILK (1962) Mad 697: 
(1962) 2 Mad LJ 113: 1962 Mad WN 211: 1963 

Comp Cas Rep 58: AIR 1962 Mad 276 (282, 283) 

(Pt R) (Prs 20, 29) (DR). 

-S. 155 (1)—M ho eau apply—Member of the 

Company. 

Under sub-section (1) of S. 155 il is not only 
tlie person aggrieved who can move the Court to 
rectify the register of members hut also ‘any mem¬ 
ber of the company’. A shareholder of the Com¬ 
pany can, therefore, applv under the section. 
(1963) 1 Comp LJ 239: ILK (1963) 1 Punj 749: 

(1963) 33 Com Cas 534: AIR 1963 Punj 341 (342) 

(PI A) (Pr 6). 




* uu 


- — — T 1 1 ' ' *' I' | ' *.J * • « »* » ■ a v t V* 

to Government of erstwhile Kotah State — Merger 
of Kotah State into Rajasthan — Shares wronglv 
forfeited by Company — Application under S. 155 

A ■ • • a _ _ 


filed by State of Rajasthan 
was competent in view of Art. 
tulion according to which all 
merged Kotah State devolved 
Rajasthan. ILR (1965) 15 Raj 
37: AIR 1966 Raj 136 (142) 

(DR). 


Application held 
295 of the Consli- 
the rights of the 
upon the State of 

639: 1966 Raj LW 
(Pt D) (Pr t9) 


3. Application by Company. 

-S. 155 — Rectification of Register of Members 

— Application by Company for — Company seek¬ 
ing confirmation of entries in Register of Members 
and maintaining that its register as it stood was 
correct — Application under S. 155, held not 
maintainable — Words and Phrases — Rectitica- 
tion. 

Where in an application under S. 155, the con¬ 
tention of the applicant company was that register 
of the company rightly hears the names of tin* res¬ 
pondents as its members, to whom shares had been 
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ailoltcd on their failure to carry out their eon- 
traclual obligations; 

Held, that the relief by way of rectification of 
Inc legistcr oi members was not available to the 
tompany It is for the Respondents (members) 

, ° a ready figure as shareholders of the company 

lo seek iedification by omission of their names. 

As l, 1 lcv ,uul 1101 made such application and had 
mcich contented themselves by opposing the ap¬ 
plication by the Company, the Court was not mov¬ 
ed by any aggrieved person and there was no 
occasion in the circumstances of the case to order 
rectification of the register. The petition by the 
company was thereiore incompetent: (1958) 28 Com 
Cas 48.'), Rel. on; AIR I960 Bom 186 and 800 Not 
applied. (1961) 31 Com Cas 138 (Pun)). 


COMPANIES ACT (1 of 1956), S. 155, Note 4 


4. Necessary parlies. 


~~ S - 155 ~ Proceedings for registering transfer 
oi snares Transferor not necessary parly. 

There is no provision of law which makes il 
essential that Ihc transferor should be a parly lo 
a proceeding in which the transferee requires a 
company to accept a transfer deed and register 
the shaies in his name. In lack the normal pro¬ 
cedure in this behalf is to give notice to the trans- 
Icioi and il no reply is received objecting to the 
transfer, to accept the transfer as genuine. 1957 

608: 60 Bom LR 97: 0958) 28 Com Cas 
13/: AIR 1958 Rom 247 (251) (P| E) (p r 28 ). 

——S. 155 — Application under — Notice to 
Official Receiver appointed in previous suit — 
Necessity. 

On an application under S. 155, although it is 
proper to give a notice of such application to the 
OHicial Receiver appointed in respect of those 
shares in a previous suit, the application cannot 
tail in absence of notice because it is a purely 
Immal defect of a kind which does not preju¬ 
dice any parly. (1958) 28 Com Cas 62: AIR 1957 
Cal 476 (478) (Pt D) (Pr 8). 

5. Civil suits for rectification. 

--S. 155 — Rectification of register — Suit for — 

Competence. See Companies .Vet (1918), S 38 

AIR 1957 Mad 702. 

S. 155 — Suit lor rectification of register — 
Necessary parlies — Transfer of shares by mem¬ 
ber to non-member — 1 ranslcroe’s name register¬ 
ed iii Company’s register but cancelled subsequent¬ 
ly without notice to Iranslercc — I ranslercc bring¬ 
ing suit for rectification of Register — Transferor 
held was not necessary parly — Civil P. C. (1908), 
(h 1, R. 8. ILR (1962) 2 Punj 52: (1962) 32 
Com Cas 1022: (1964) 2 Conip LI 171: AIR 1962 
Punj 277 (280) (Pi R) (Pis 11, 13). 

6. Entry or omission of name without sufficient 

cause. 

• -S. 155 and Regulation 16 of Tabic ‘A\ 

Schedule 1 — Forfeiture of shares — Notice of 
intended forfeiture for non-payment of share calls 
— Call money with interest at 6 per cent from 
date of default and expenses accrued due to he 
paid — Time and place of payment recited — No 
mention of a definite sum as accrued expenses — 
Notice not complied with — Forfeiture made — 
Notice defective and invalid — Forfeiture liable to 
he set aside — Order for rectification of share 
register, proper — Pleadings vague — Points 
argued without objections — Objection in Second 
Appeal, not allowed — Maxim ‘he who conies into 

equity must come with clean hands' — Applicabi¬ 
lity and scope. 


- - « - ■ x. « V/ 

in previous suit — 

S. 155, although it is 


i, eld °n faeU, that the Regulation relating to 

[n a ,*r ?i fol ‘°' ved b >: Regulations for forfeiture (as 
n Aiholes _9 and 30 of the Company). In the 

light of Art. 29 read with similar regulations relat- 

n„ to calls there is no difficulty in holding that 

he notice, dated 20th January, 1957 requiring pay- 

n | cn , interest on the call money from the date 

ol del null (19th January, 1957) to the date of 

actual payment is valid. (In the present slate of 

the record, no opinion is given as to whether the 

±; lec,, . v . e n *c-spect of the demand of 
mtciest. The object ot the notice under Art. 29 
IS to give the shareholder an opportunity for pay- 

1 (1 Ihc call money, interest and expenses 

llio amount of expenses incurred bv the company 

reason ol non-payment is not disclosed. The 
finding oi the High Court that (lie notice is defec- 
ive in respect of the demand for expenses has to 
be agiced to. A proper notice is a condition prece¬ 
dent to lorlo.ti.ro. The defect in the notice, though 
slight, invalidates H and is fatal to the forfeiture, 
though tlie affidavits ol the respondents in sup¬ 
port oi their petitions did not give particulars of 
the delect in the notice of 20th January, 1957 
it was pointedly raised in the arguments in the 
krst Court without any objection. The appellant 

cannot now complain that the pleadings were 
vague. 

Section 155 (1) (a) (vii) of the Companies Act 
allows rectification of the Share Register if the 
name ot any person after having been entered in 
the Register is without sufficient cause omitted 
therefrom. The omission, due to an invalid for- 
icituic of shares, is no sufficient cause for the 
omission of the name of the person holding such 
shares from flic Register. 


The order ol Court (in another proceeding), 
dated 80th January, 1957 directing the respon¬ 
dents to deposit into Court the call money within 
a week, cannot be deemed to be a fresh notice 
under Art. 29. The Court may refuse relief under 
S. 155 and relegate the parties lo a suit only 
where by reason of its complexity or otherwise 
the matter can he more conveniently decided in 
a suit. The point as to the invalidity of notice 
ol intended torteilure in the instant case could 
well he decided summarily; the Courts below' 
rightly decided to give reiiel in the exercise of 
its discretionary jurisdiction under the section. The 
maxim ‘he who conies into equity must come with 
dean hands’ is applicable only when an equitable 
relict is prayed for; and the maxim can be invok¬ 
ed where the conduct complained of is unlair 
or unjust in relation to the subject-matter of the 
litigation and the equity sued lor. It does not 
mean that every improper conduct of the appli¬ 
cant disentitles him lo relief. Public Passenger 
(Private) • Ltd. v. M. A. Khadar, (1966) I Comp 
LJ I: (1966) 1 SCJ 68: (1966) 1 Mad LJ (SC) 23: 
(1966) 36 Com Cas 1: (1966) SCWR 103: (1966) 

1 Andh WR (SC) 23: (1966) 1 SCA 308: AIR 
1966 SC 489 (491. 492) (Pt A) (Prs 4. 5, 7. 
8, 9). 

-S. 155 (1) (a) — Rectification of register 

of members — ‘Sufficient cause’ — Satisfaction of 
Court as to — Burden to show' existence of 
sufficient cause lies on applicant — Judgment and 
order of Broome. J., dated 5-3-1963 (All). Revers¬ 


ed. (1963) 2 Comp 
1142: ILR (1963) 2 


LJ 74: (1963) 
At! 776: AIR 


33 Coni Cas 
1965 All 135 


(138) (Pt A) (Pr 6) (DR). 

-S. 155 — Scope — Rectification of register of 

shares — Transfer of shares without consideration 
and without knowledge of owner — Legality —Ap¬ 
plication by owner for restoration of his name — 
If to be allowed. 


1 
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If the holder of shares in a company hands 
over the share certificates to another along with 
a blank transfer application, and the latter ac¬ 
cepts them on payment, there can be no doubt 
that the transferee would have a valid title to 
the shares. But when there is no proot ol con¬ 
sideration having passed for the translcr of the 
•share certificates and the blank transfer applica¬ 
tion, there can be no valid transfer. 

The third respondent, in the instant case, with 
-a view to defeat the statutory prohibition con¬ 
tained in the Insurance Act of excessive holding of 
shares, resorted to the device ot transferring the 
excess shares in favour ol the petitioner and, at 
the same time, retained with him the share certi¬ 
ficates and secured from the petitioner, a blank 
transfer lonn signed by her. Subsequently, alter 
ltie statutory prohibition ceased to exist, on the 
nationalisation ot life insurance business, the third 
respondent used the blank transfer application in 
favour of the second respondent (third respon¬ 
dent's daughter. It was admitted that there was 
an effective and valid transfer by the third res¬ 
pondent to the petitioner. The petitioner applied 
under S. 155 ol the Companies Act for rectifica¬ 
tion of the share register by restoring the peti¬ 
tioners name as owner of the shares. 

Held: There having been a valid translcr in 
Lt\our ol the petitioner, as the subsequent trans- 
li r of the* shares in favour of the second respon¬ 
dent was made without the knowledge of the peti¬ 
tioner and without consideration therefor. then 1 
was no valid translcr in favour of the second res 
pundcnl and therefore Ihc name ol the petitioner 
diniild he restored as ihe owner ol Ihosc shares. 
Held lurlhcr. that Ihe third respondent should be 
held to iiis word that there was an efl’cclive trans¬ 
fer in favour oj Ihe petitioner and should not he 
permitted to resile from il in the interest of 
public polk v underlying Ihe statutory prohibition 
against excessive holding ol shares. AIR 1926 PC 
88, Ref. (1964) 2 Comp IJ 115: (1964) 2 Mad 
(..I 509. 

- S. 155 — Rectification of register — Condi¬ 
tions — Error or mistake or default on part ot 
(ompanv — Prool of — Necessity. See Companies 
Ael (1915), S. 58. AIR 1957 Mad 702. 

-Ss. 155 (1) and 111 (5) (as amended in 1960) 

— Scope of — Sections provide alternative 
remedies — Court lias no overriding power 
under S. 155 — Name entered in register in com¬ 
pliance with order under S. Ill (5) — Entry is 
not without sutYieient cause — Application under 
S. 155 (1) not maintainable. 

The Central (iovernmenl hearing an appeal 
under S. Ill (5) is exercising judicial functions, 
and il is not feasible lo hold that under the Act 
a position could arise in which then 4 could he a 
conflict between the orders made ]>\ two autho¬ 
rities acting judicially, Ihe Central Covernment 
under sub-section (5) ol S. Ill and the Court 
under S. 155. Since S. 155 does not purport to 
conler overriding powers on the Court, it should 
la held that the two sections provide alternative 
icmcdies. AIR 1961 SC 1669, Rel. on; AIR 1961 
Cal 528 and AIR 1962 Cal 580, Distinguished. 

An application lor deletion from the register of 
members of the name of a member already enur- 
<d on il. is lo he made only il such name is 
entered in Ihe register ‘without sufficient cause’. 
^ here Ihe Central (iovernment, by its appellate 
order under suh-section (5) ol S. 11), directs that 
the name of a transferee of shares lie registered 
bv the company in its register ol members, and 
‘he company complies with that direction, il can 


not possibly be said that the entry of the name 
in the register is ‘without sufficient cause* and in 
such circumstances a petition would not be main¬ 
tainable under S. 155. (1963) 1 Comp LJ 239: 

ILR (1963) 1 Punj 749: (1963) 33 Com Cas 534: 
AIR 1963 Punj 34i (344) (Pt B) (Prs 12, 15). 

-S. 155 — Rectification of Register — Powers 

of Directors — Doclrine of estoppel and that of 
indoor management — Protection under when 
available — Transfer of shares by member to non- 
member — Transferee’s name registered in Com¬ 
pany’s register but cancelled subsequently without 
notice lo transferee — Transfer not ultra vires — 
Transferee held was entitled to protection. 

The doctrine that a party cannot by represen¬ 
tation, raise against himself an estoppel so as 
to create a state of things which he is legally 
disabled from creating cannot apply where ihe 
translcr of shares per se is not prohibited by the 
Articles ol Association. A distinction must be 
made between acts which are ultra vires and those 
for the validity of which certain formalities are 
necessary. In the latter case, persons dealing with¬ 
out notice ot any informality are entitled 
to presume omnia rite esse acta. Accordingly a 
company which, possessing the requisite powers so 
conducts itselt in issuing shares or debentures as 
to represent to the public that they are legally 
transferable, cannot set up any irregularity in their 
issue against an equitable transferee for value who 
has no reason to suspect il and who is well pro¬ 
tected. (1896) 2 Ch 841, Rel. on. 

This doctrine of indoor management is designed 
to protect innocent persons who are acting bona 
tide in the belie! that the company is transact¬ 
ing business in accordance with its Articles of 
Association. It is only an ultra vires act which 
can still he challenged although Ihe Directors have 
given their assent to it. AIR 1916 Mad 35, Rel. 
on. ILR (1962) 2 Punj 52: (1962) 32 Com Cas 
1022: (1964) 2 Comp LJ 171: AIR 1962 Punj 
277 (279, 280) (Pt A) (Prs 7. 8, 9). 


-S. 155 

not shown 
siderations 


— Issue of new shares by directors 
to he motivated by any ulterior eon* 

— Court will not interfere. 


Where on the data furnished it could not he 
said definitely that the object of issuing new 
shares was to benefit certain friends and relations 
of the majority of the directors at the cost of 

the company, and il was not substantiated that 
the Chairman in fact had acquired a definite and 
permanent majority by issue of new shares hut 
on the contrary it was conceded that after the 

issue of new shares the majority was on the peti- 

Iloners’ side, and il had not been shown that the 

directors in issuing now shares had been motivat¬ 
ed by any ulterior considerations and no objec¬ 
tions had been raised hv anybody including the 
directors in llie minority to the allotment of new 
shares. 

Held, that the Court would not he justified in 
invoking its powers under S. 155 of the Compa¬ 
nies Act. (1864) 2 II and M 10 and (1905) ILR 
2 Cal 506 and (1920) 1 Ch 77, Distinguished; AIR 
1941 Cal 174 and AIR 1950 SC 172, Rel. on. 63 
Punj LR 691: (1962) 32 Comp Cas 201: AIR 1961 
Punj 482 (484) (Pr 12). 

-Ss. 155 and 395 — Rcetiliention of register — 

Meaning and Implication of — SutYieient cause — 
Removal of name — Remedy under S. 395 giten 
up — Relief under S. 155 — If available. 

‘Rectification’ in S. 155 implies the correction of 
an error or removal ot delects or imperfections. 
1 he register kept by the company has to he 
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act of omission in respect of a duty imposed upoi* 
it by the statute or its Articles. (1964) 2 Con> 
LJ 75: (1964) 34 Com Cas 875: 68 Cal WN 1007r 
AIR 1965 Cal 436 (440) (Pt B) (Prs 15, 16). 


cause 


in 


Further the expression ‘sufficient 

, ’ "tP 1ics lhe , p !’ cs !L nce °\ le ^ adequate 

Inn ‘ f W u rd suff,clent means ‘adequate’, 

nou^h as much as may be necessary to answer 
the purpose intended’. 

The removal of names of shareholders on ccm- 
pusoiy transfer of their shares in accordance with 
the Provisions of S. 395 cannot be said to be not 
lor a sunuacnt cause within the contemplation of 
3. loo oi the Act. 

Section 155 is not intended to provide relief 
where a remedy specifically provided under S. 395 
had not been availed of or relief, if sought, could 
not be given because of non-compliance with the 
provisions. Relief under S. 155 is not in the 
nature ol an additional or alternative remedy. The 
jurisdiction conferred on the Court under S. 155 
is almost unlimited but there is a discretion in 
the Court to grant or refuse the reliefs sought in 
the circumstances of each ease and the applicant 
is not entitled to an order ex debito justitiae. 

Held, on facts, that relief under S. 155 could 
not be granted to the petitioners when a distinct 
and separate remedy provided under S. 395 had 
been sought but later on given up, when the 
objections raised by the opposite party were realis¬ 
ed to be fatal. (1958) 28 Com Cas 435: 61 Pnni 
LR 98: AIR 1959 Punj 232 (235, 236) (Pt B) 


Ap- 


7. Delay, default or omission. 

S. 155 — Applicability and scope of — 

plication lor rectification of share register 

Ground for Death of member holding shares — 

Heirs entered as holders jointly—Claim by one to 

partition of estate consisting of shares and other 

property and to allotment of certain block of 

shares — Application for rectification on basis of 

competency — ‘Default* — What amounts to — 

Transfer of shares — Registration — Condition 

precedent to. Sec Ibid, S. 108. AIR 1965 Cal 
436. 


-S. 155 (1) (b) (as amended by Act 65 of 

1960)—Legal representative of deceased shareholder 
applying to company to transfer shares standing 
in name of deceased to her name — Company 
not transferring shares as requested — Request for 
transfer admissible under S. 155 (1) (b) of Act — 
Default or delay on part of company in transfer* 
ing shares — Court has power to order rectifica¬ 
tion under S. 155. 

13 held some shares in a company, and, on his* 
demise, his widow N obtained letters of adminis¬ 
tration and applied to the company to transfer 
the shares standing in her husband's name to her 
name. The company made a default and un- 
necessarily delayed transferring the shares. 

Held, the legal representative of a deceased’ 
member is the legal owner of the shares held by 
the deceased, but he does not become a member 
of the company until his name is put on its regis¬ 
ter of members. Subject to the powers of the 
company to decline registration of his name afr 
a member, the legal representative of the deceas¬ 
ed member is entitled to registration of his name 
a member of the company in respect of the shares- 
held by the deceased. 

fihe prospective transferee lodged with the com* 
pany the original grant of the ietters of adminis¬ 
tration to the estate of the deceased. The com¬ 
pany could not reasonably require production of 
any other evidence in proof of her representative 
title and in fact did not require any evidence. 

In these circumstances the prospective transferee 
fully made out her title to the shares and her 
right to have her name entered as a member to* 
the register of members. Though the company 
was not guilty of any default before the applica¬ 
tion was made, the Court may take notice of 
events which happened since the making of the 
application and afford relief to the parties on the 
basis of those events where it is necessary to base 
the decision on the altered circumstances in order 
to shorten litigation or to do complete justice 
between the parties. AIR 1915 Cal 103, Rel. on. 


S. 155 (1) (h) — Default in entry in share 
register — Instrument of transfer of shares not 
presented — Refusal by Company to reeord trans¬ 
fer — Refusal cannot he termed as default con¬ 
templated by the section. 

A company cannot rectify its share register by 
recording a transfer unless an instrument of trans¬ 
fer has been furnished by the transferee as re¬ 
quired by S. 108 of the Act. Until such an instru¬ 
ment ol transfer has been furnished a com¬ 
pany owes no duty or obligation to the trans¬ 
feree. Where, therefore, an instrument of transfer 
is not lodged by a transferee of shares strictly in 
compliance with S. 108, it cannot be said that the 
company has any obligation to register the trans¬ 
feree, or that by reason of refusal to register, the 
company has committed a default as contemplat- 
ed by S. 155 (1) (b) of the Act. An incorporated 
company is a creature of statute. Its rights, obli¬ 
gations and duties are defined and controlled by 
the Statute and its Articles. The rights of mem¬ 
bers of the company and also of persons who 
claim to have become members are also controlled 
by the statute. A company can be brought to 
book, only if it has committed a default or an 


The company bad ample opportunity to consider 
Ihe application of the transferee and yet they 
did not take any action except adjourning the 
consideration. There was thus both a default and 
an unnecessary delay on the part of the company 
in entering on the register the fact of her becom¬ 
ing a member and the fact of her husband having 
ceased to be a member. 

Section 155 (1) (b) covers all cases of improper 
refusal or neglect, and even if default on the part 
of the company is not proved, and if, upon decide 
ing the question of legal title it appears that the 
right name is not registered there is jurisdiction/ 
in the Court to rectify the mistake. (1964) 1 
Com LJ 240: (1964 ) 34 Com Cas 704: 68 Cal 
WN 702: AIR 1965 Cal 34 (36, 38) (Pt A) (Prs 3^ 
6) (DB). 

-S. 155 (1) (b) — Unnecessary delay and 

default in entering on the Register the fact of 
person having become or ceased to he a member 
— What constitute — Transfer though not object¬ 
ed to not confirmed at first meeting — There is- 
unnecessary delay — Default means not doing 
what is reasonable — Held in the circumstances 
of the case there was default though unnecessary 
delay had not taken place — Petitioner was just>- 
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fled in coming to Court. (1886) 31 Ch D 168 and 
(1873) 16 Eq 559, Hel. on. (1963) 33 Comp Cas 
36: AIR 1962 Cal 380 (382, 383) (Pt A) (Prs 7, 
15, 16, 18). 

■S. 155 — Repudiation of allotment — Grounds 


— Delay in accepting offer when no ground for 
refusal. See Companies Act (1913), S. 38. AIR 

1956 Pepsu 98. 

8. Pow ers of Court. 

S. 155 (1) (a) — Scope of S. 155 — Court 


may order or decline to order rectification of 
register. 

The summary remedy provided by S. 155 of the 
Companies Act, 1956. need not be availed of or Git 
Court may decline to exercise the power under 
S. 155, leaving it open to the aggrieved party to 
seek remedy before a regular Court, where there 
exists a serious dispute relating to the title of a 
party to the proceeding. However, the rectifica¬ 
tion ol the register ot members of the company 
fan be ordered by the Company Judge, without 
his entering into the complicated question of title, 
il it is iound that the company has acted illegal¬ 
ly and has intentionally disregarded the manda¬ 
tory provisions of the law. This is based upon the 
geneial iule that no one can be permitted to 
derive undue advantage of a fraudulent or illegal 
act ol his and, parties must be relegated to the 
position they occupied before the fraudulent or 
illegal act was done unless under the law the 
improper act can be condoned. 

Held, that action taken by the company in recog- 
ruMng tianslcr ol shares hv agreement between 
he parties was neither illegal nor void and Iliat 
,n Ul . e Pfescnl case, the Court should refuse to 
f'iS'o -ftiHsdiclion vested in it bv S. 155. 

Il lf (1963) 33 Cas 1142: 

n<* ,49 L 2 of** '' b: Aln All 135 (138, 

13J, 14-) (Pt B) (Prs 8, 9, 30) (DB). 

-S. 


St °, P , l ‘ of Compromise to sell 
s Held could not be recorded. 

Under S. 155 the Court either .should refuse to 
re, lily the regisler or sliould grant the prayer for 
roe .hcatjon ol the register. The proeis.ons of .hi 
• eUion do not contemplate that it could pass anv 
",cr kind ol order. Il the Court could give force 

>Viio7T mjl !r < ; ° r i,ny i,lr;ill Rt-ment between the 

scope of s"5ion: ,,,Rt ' ,nCn ‘ ,m ' S ‘ ‘ H ' wi,hin ,ht ‘ 

A purchased five shares of a company in a Court 
.sale, lie appurd under S. 155 lor enterim- his 
a ne on the regisler ol members of the Company 
Hie application was opposed by II, e Company on 

'i .srVhc d! “ T, ra,,Rt ' r lliuJ li « l " to pur- 
I'ndcr the ' ' v The matler was compromised. 

< Wo, ' m,,n ’ m,Se A i,Kroft(l 10 "'•Ulster shares 
.,i ,? P ' \ llo,nin ees provided Directors deposit- 

I' 111 ''' ai>*l Profits within particular period 
ctors laded to deposit. A resiled. District 

on abov. P.rm' ’ °, r rc<1 ) "•“■‘Slcr the shares 

t terms. In appeal therefrom: 

order ld ;,f ",V" ,'vT- " V s no .iuslillcation in ihe 

or tnnsler H, D | sln< ' 1 Ju<| K e to compel A lo sell 

the r *scope of s"T>' ' or ‘ ,cr beill « '»'V«nd 

cff ec i P .| , , lS - ltJ ' t Mnv (0rn Promise tolh.it 

Disiriri l i ; ' S0 L ° even if the 

l.owerV I, "" i IS “ COI,,|,an > Jl '<'fie bad stud, 

po" cis to record a compromise. That order must 

All 45 C# ” P U A '“ 


ling section and gives the Court an overriding 
power notwithstanding anv previous order of the 
Central Government. It would be meaningless lo 
give the Court a general power to decide any ques¬ 
tion including any question relating to the title 
of a person as is given by S. 155 (3) and then 
indirectly cut o/T that power by giving the C ultra! 
Government Ihe same power to decide the same 
question in appeal first. 1957 Nag LJ 603: 60 
Bom LR 97: (1958) 28 Com Cas 137: AIR 1958 
Rom 247 (249) (Pi A) (Pr 8). 

S* 155 — Jurisdiction to entertain application 
— Notification under S. 3, Companies Act of 1913 
Il can he deemed to be in force after com¬ 
mencement of Act of 1956. See Ibid, S. 10. AIR 

1958 Bom 209. 


S. 155 (3) 


Events subsequent to present.!- 
Court can take notice of, to* 


#c» 


tion of petition 
afford complete relief. 

While acting under S. 155 (3), the Court is 
justified 'n taking into consideration subsequent 
events which take place after Ihe presentation of 
(he petition for rectification of the Share Register 
for the purpose of affording complete relief to 
the parties. AIR 1956 SC 213. Disting.; AIR 1915 

Gal 103, Rel. on. AIR 1964 Cal 335 (339) (Pt C) 
(Pr 9) (DB). 

155(1) — Dispute between company and 
applicant — Power of Court to interfere. 

In a dispute between the Companv and the ap¬ 
plicant the Court very often interferes. But in an 
application involving (he rights of third parties the 
Court as a matter ol principle does not interfere 

(1963) 33 Comp Cas 36: AIR 1962 Cal 380 (385) 
(Pt I)) (Pr 26). 

S. 155. Sell. 1, Table A, Regulation 26 (2) 

n v i _ 


S. 155 (3) — Applicability and scone —- 
dependent on S. 111 . ‘ ° pt 

Section 155 is not dependent upon S. Ill On 
the contrary it appears that S. 155 is the control 


Power of directors to refuse registration of shares 
— Power can be exercised where articles of asso¬ 
ciation give them uncontrolled discretion. 

Where the articles of association authorise the 
Directors to reject transfers of shares to trans¬ 
ferees of whom they do not approve the Directors 
are not bound to give reasons for their refusal 
of registration of shares. If they exercise their 
power wantonly and capriciously, it must he alleg¬ 
ed and proved; and the Court will then interfere 
but not otherwise. Where, however the articles of 
association do not give to fhc directors absolute 
and uncontrolled discretion to refuse to register 
anv transfer of shares the above rules do not ap- 
plv. (1942) 1 Ch 304, Rel. on. (1963) 33 Comp 
Cas 36: AIR 1962 Cal 380 (383, 385) (Pt E) 
(Pis 17. 28, 29, 30). 

-S. 155 — Companies Act (7 of 1913). S. 38 

and first Schedule, Table A, Clause 22 — Trans¬ 
mission of shares due to death or Insolvency ■_ 

Paragraph 11 of Articles of Association — Un¬ 
fettered discretion conferred on Directors to refuse 
registration without assigning reason — Other 
clauses of transmission by operation of law not 
affected — Transmission of tide to shares by 
change of sovereignty — Directors cannot refuse 
to recognise change in title — Powers of Court 
und( i S. 38 Court has jurisdiction to examine 
whether company acted bona fide — Reasons 
given bv companv held based on collateral mal- 
fers. Sec Companies Act (7 of 1913), S 36 VIR 
1961 Orissa 188. 

-S. 155 — Rectification of regisler — Discretion 

of Court Doctrine of indoor management _ 


jf Scope and extent of. 

Section 155 of the Companies Act (1 of l qr.fi v 
confers upon the Court very wide powers in the 
matter ol the rectification of the register ot mem- 
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hers, l)iit the exercise of these powers is circum¬ 
scribed by the judicial discretion of the Court. It 
is now well settled that a petitioner seeking recti- 
liealion of the register of members is not cntilled 
lo an order ex debilo justitiae. The jurisdiction 
under this provision and under similar provisions 
under the previous Acts is unlimited, but it has 
always been open to the Courts to allow or reject 
the petition, and in exercising the discretion they 
are guided by equitable principles. (1901) 2 Ch 
265 and (1887) V2 AC 409 and (1807) 3 Ch A 
119 and AIK 1920 Cal 789 and ILR 8 Cal 317 
?md AIR 1920 Low Bur 50 (1), Rel. on. 61 
Punj LR 61: (1959) 29 Com Cas 263: AIR 1959 
Punj 106 (108) (Pt B) (Pr 10). 

-S. 155 — Power of Court to entertain applica¬ 
tion under. 

Where in (he proceedings started on an appli¬ 
cation under S. 155 the only question for deter¬ 
mination before the Company Judge was, whe-• 
ther the Company possessed the requisite autho¬ 
rity to forfeit the shares and whether the name 
of the shareholder which was entered in the regis¬ 
ter could be struck olf by the company, or whe¬ 
ther the application for rectification of the register 
of members was correct, and there was no ques¬ 
tion of the validity or otherwise of the forfeiture 
of shares or any other complicated questions ol 
tact and law: 

Held, that the Company Judge had the power to 
order rectification of the register ol members 
under S. 155. ILR (1965) 15 Raj 639: 1966 Raj 
L\Y 37: AIR 1966 Raj 136 (140) (Pt B) (Pr 17) 
(DB). 

-S. 155 —* Application under. by member 

against forfeiture of shares by Company—Defence 
that there was breach of contract — Articles of 
Association showing no breach of contract — 
Rectification of register could be allowed. 

Monopoly was granted to certain persons lo 
rarrv passengers and goods by motor transport 
within erstwhile Lotah State tor a period ol ten 
>ears. Grantees floated a company and in con¬ 
sideration of the said grant allotted certain fully 
paid-up shares to the Government of Lotah Slate. 
Later on, the State was merged into the State of 
Rajasthan. When the Motor Vehicles Act came 
into force in the Stale of Rajasthan, the Com- 
panv forfeited the shares on the ground that on 
account of the promulgation of the Motor \ chicles 
Ad and issuing of permits to others to ply buses 
on the routes granted to the company, the mono¬ 
poly had come lo an end bclore the expiry ol 
ten vears. and there was therefore a breach of 
contract on the part of the Government. Articles 
of Association of that Company however showed 
that the grantor had reserved to itsell the right 
to terminate the licence and monopoly covered by 
the grant. The Slate of Rajasthan therefore filed 
an application under S. 155 (1) tor rectification 
ol the Register of Members. 

Held, that if the Company’s monopoly could not 
continue on account ol the Motor \ chicles Act. 
1939 coming into force and the permits being 
issued lo other bus operators, it was because the 
contract was frustrated on account ol the opera¬ 
tion of law. The Company could not take the 
law into iIs own hand and forfeit the respondent’s 
share. In the circumstances rectification ol the 
Register of members could he allowed. 
ILR (1965) 15 Raj 639: 1966 Raj L\V 37: AIR 1966 
Raj 136 (141) (Pt C) (Pr. 18) (DB). 

-Ss. 155 and 81 — Reclification of register — 

Powers of Court — Court has to exercise judi¬ 
cial discretion — Allotment of shares to outsiders 
in contravention of S. 81 — If void — Allotment 


made bona fide in interest of company and in 
ignorance of S. 81 — Allotments will not be can¬ 
celled. 

It is now well settled that a petitioner seeking 
rectification of the register of members is not en¬ 
titled to an order ex debito justitiae. The juris¬ 
diction under this provision and under similar 
provisions under the previous Act is unlimited, but 
it has always been open lo llic Courts to allow 
or rejecl the petition and in exercising the discre¬ 
tion ihev are guided by equitable principles. AIR 
1959 Punj 106; (1901) 2 Ch 265 and (1867) 3 
Ch A 199, Ref. 

Held, that Ihe allotment of shares lo outsiders 
without first offering them to existing shareholders 
as required by S. 81 of Ihe Companies Acl, hav¬ 
ing been made by llic directors bona fide in Ihe 
interest of the Company in ignorance of the pro¬ 
visions of S. 81 of the Act, it would not be just 
and equitable to set them aside and rectify the 
register accordingly. Held further, that so lar as 
allotment of shares made on 13th July, 1962, was 
concerned they were bad because the meeting at 
which they were made was invalid and they were 
made mala tide with full knowledge that the pro¬ 
visions of S. 81 were being violated. Further Ihe 
allotments were made with the object of con¬ 
verting the minority group into a majority group. 

Allotment of shares in contravention of S. 81 of 
the Ad cannot he said to bo void or ultra vires 
the company, for the company could waive Ihe 
requirement of S. 81 by passing a special resolu¬ 
tion. ILR (1964) 14 Raj 135. 

9. Rectification after commencement of winding 
up proceedings. 

-S. 155 — Petition for rectification — Maintain¬ 


ability alter order for winding up. See Companies 
Act (1913), S. 38. AIR 1957 Mad 702. 

10. Nature of enquiry which can be made. 

-S. 155 (3) — Petition for rectification of regis¬ 
ter of members — Petitioner’s title seriously dis¬ 
puted — Complicated questions of fact and taw 
involved — Regular suit is proper remedy — Peti¬ 
tion not maintainable. 

It is well settled that S. 155, Companies Act, 
1956, confers a jurisdiction of a summary nature 
and that it contemplates a relief which is avail¬ 
able at common law as well. The remedy under 
Ihe general law is ihe primary remedy. Where 
however, complicated questions o( lact and law 
are involved only a regular suil would be the P r (V 
per remedy and no petition under this section v i ^ 
be maintainable. (1965) 35 Com Cas 651: (196o) 1 
Comp LJ 151: 1965 All LJ 409. ^ 

_S. 155 — Relief contemplated by S. 155 

Ordinary civil suit is maintainable — \ 

under S. 155 is summary — Suit lias to be filed 
in Court having territorial and pecuniary .fi |,,s 
diction. 

The provision made in S. 155 for a procedure 
by wav of an application is only a provision i< 
a'summary procedure. II is open to the aggn 
party to avail of the procedure lap] down h' 1 '- 

lection and proceed by way of an appheat on^r 

)>v such proceeding as nun be laid do 
Supreme Court in the rules made by t 
Court, however, is not bound to p 1 ' 0 .. . r. n( ] s 
under that section in that proceeding, are 

that complicated questions ol tacts and la 
involved. II has got ihe power o direct the part, 
concerned to a Civil Court and to me a PJ«P. h 

action for Ihe purpose ol scouting This direc- 

he seeks in the summary proceeding. ulls , is . 
lio,, is given by the Court in exercise ol us 
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cretion. because it is the civil Court which has got 
the jurisdiction to decide all such matters in the 
first instance and it is only by way of a sum¬ 
mary remedy that a party can proceed by an 
application or a petition under S. 155 of the 
Companies Act, 1956. AIR 1928 Mad 571 and AIR 
1960 Punj 388, Rel. on. 

As a summary proceeding by way of an appli¬ 
cation or a petition under S. 155, the High Court 
can well be approached for the purpose of the 
necessary relief, but for the purpose of getting the 
same relief in a regular suit the relevant provi¬ 
sions of the C. P. Code and the questions both of 
territorial as well as pecuniary jurisdiction of the 
Court in which the suit is filed have got to be 
considered. Ii the subject-matter of the suit is 
valued at more than Rs. 25,000, the High Court 
would have jurisdiction to entertain it. but it 
would not entertain it as a Court exercising its 
jurisdiction under the Companies Act, but as a 
Court in exercise of its Ordinary Original Civil 
.1 urisdielion. Rut a suit valued at only Rs. 1,300 
is exclusively triable bv the City Civil Court and 
mikc the provisions contained in Hr. 10 and 11 
°1 O. 7 ol the C. P. Code do not apply to the 
High Court by virtue ol the provisions of R. 

<’! O- 19 the only alternative that is left to the 
High Court is to dismiss the suit. Suit tiled in 

High Court which it has no pecuniary jurisdic¬ 

tion lo entertain, cannot be treated as an appli- 
( ‘dion under S. 155. 64 Rom LR 532: 1962 Nag 
1 J 574: (1963) 1 Comp LJ 150: (1963) 33 Com 
( as 826: AIK 1963 Rom 40 (41. 42) (Pis 4, 5). 

S. 155 — Applicability — Complicated ques¬ 
tions involved — Summary procedure — Pro¬ 

priety. 

A hero discovery and inspection are necessary 
and complicated questions such ;i^ forgery and 
I abrieaU cl documents arise the summary procedure 
‘'I II'ial by petition under S. 155 should not be 
allowed. In such a case the petitioner should be 
rel erred to a regular suit for obtaining the relief 
ol rectification. 61 Rom LR 1245: (I960) 30 Coin 
( as 141: AIR I960 Rom 136 (137) (Pr 8). 

lo5 Jurisdiction of Court — Nature 

- Rare denial on validity of transfer of shares 
LITcel. 

1 in- jurisdiction of the Com I under S. 155 , 

°! >urnmary nature and therefore obviously d< 

tnijed investigation cannot be entered into. AIR 
1 d.jd II\ cl lob; AIR 19.j.) Pal 480, Distinguished. 
1957 Nag LJ 603: 60 Rom LR 97: (1958) 28 Com 
( as 137: AIR 1958 Rom 247 (250) (pi ( ) 

(Pr. 19). ; 

Ss, 155. 108 — Application for rectification — 

Question of allotment of shares in severalty _ 

Question can be decided only in an action for 

partition — Company lias no power of division and 
allotment of shares. 

An allotment in scwrallv ol the shares ran only 
,M an action lor partition, unless the p,tr¬ 

ie ^ agiec to amicable partition. I lie company can- 
,in| Lake l *l>»'n it sell the obligation to divide and 
the "bares among Ihe several joint holders 
and indeed, under the Companies Ad, 1956. it 1ms 
no power to do so. || jx J<»r the purpose of avoid 

,ll( ‘ "erious niisehiel that may be caused . 
members ol a company, bv giving to the compan 
die power to alter its Register ol Members at t! 
,(,, Ri<‘sl d file parly, that the mandatory provi- 
s i (, ns ol S. 108 have been introduced. AIK 19 ,, 0 
( ••] 789 and (1918) 2 ( h 324, Rel « n 
< h 225. I listing. (1964) 2 Com LJ 75: 

( orn Las 875: 68 Cal \YN 1007: AIR 
436 (438, 439, 441) (Pi A) (Prs 8, i9). 

S. 15«> — Applicability and scope 


of 


i s 


lo 


II 


(1919) 
(1964) 
1965 ( 
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quesllons of fact, if can be summarily tried. 


Disputed 


Serious questions involving disputed questions of 
facts should not he tried in a summary procedure 
in an application for rectification of the share 
register under S. 155 because they arc more ap¬ 
propriate subjects for a trial in a suit on evidence 
after a full discovery of documents and inspec¬ 
tion. (1958) 28 Com Cas 62: AIR 1957 Cal 476 
(478) (PI A) (Pr 9). 

-S. 155 — Rectification of share register — 

Question as to validity of forfeiture of shares can 
be canvassed. AIR 1962 Mad 276 (281, 282, 283) 
(Pt B) (Prs 25, 26, 27, 29) (DR). 

-S. 155 — Companies Act (7 of 1913). S. .38 — 

Scope of — Shares in company purchased by Maha¬ 
raja ot Mayurbhanj as Ruler — Accession of 
Mayurbhanj Slate lo India — Subsequent absorp¬ 
tion with Province of Orissa — Shares vested in 
Stale of Orissa under Cl. (1) of Art. 5 ot Stales 
Merger (Governors Provinces) Order, 1949 — No 
disputed question ot title — Application under 
S. 38 tor rectification held proper remedy. See 
Companies Act (7 of 1913). S. .38. AIR 1961 
Orissa 188. 

-S. 155 — Scope — Section deals with non- 

eontroversial matters only. 

Although the power conferred by the section on 
Courts is very wide, the law seems to be well 
settled that liie remedy provided by the section 
is summary. It can be invoked in non-controv*?r- 
sial matters requiring quick decision. Section 155 
is not meant to be used for deciding disputes 
requiring investigation. In the case of a dispute 
ol complicated nature involving controversy under 
several heads and necessitating a regular investi¬ 
gation, Ihe section ought not to he allowed to be 
used and Ihe parly concerned should be directed 
lo proceed by way of a regular suit. Halsbury’s 
Laws ot England. Third Edition, Volume 6, 
Page 218 and (1924) 40 TER 48 and AIR 1915 
Lab 100 (1) and AIR 1959 Punj 352 and AIR 1957 
Lai 476, Rel. on; AIR I960 Punj 388 and AIR 1962 
Mad 276, Ref. 

In a petition under S. 155, allegations were made 
about a design of fraud on the part of Managing 
Director, which resulted in the petitioner’s shares 
being toil cited and sold. It was necessary lo 
decide as to when the petitioner became aware of 
I be lorJcilure and sale of her shares and whether 
her claim in respect of her shares was within time. 

Held, that it would not be proper for the Court 
to decide these questions, in summary proceedings 
under S. 155. These questions could only he decid¬ 
ed alter recording evidence. (The petitioner was 
directed to establish her claim in a regular suit ) 
(1965) 2 Com LJ 133: AIR 1966 Punj 44 (45, 46) 
(Prs 7,8). 

-S. 155 — Discretion of High Court — Sum¬ 
mary remedy — When available. 

The summary remedy under S. 155 of the Com¬ 
panies Ad, 1956, is not available to the litigant 
as of right without the Court having discretion to 
l et use it. It the case be one of difficulty and 
complication, it should more appropriately be 
decided at a regular trial, as Ibis provision was 
not intended tor settling controversies under several 
,u ; a ds n< cessilaling a regular investigations. 

W bother judicial discretion should be exercised bv 
Ihe Court lor purposes of directing or refusin'" 
rectification of register of members, depends on 
the taels ot each particular case. 

Hold, that having regard lo the nature of the 
controversy and simpler lads of the rase ( k 
maltin’ could be disposed of under S. 155 bv Ihe 

igb Court. AIR 1959 Punj 106 and AIR 19V) 

un, 232 and AIR 1959 Punj 352, Rd. on. and 
Distinguished. (1961) 3! Comp Cas 61: AIR ioko 
P un., 388 (390) (Pt A) (Pr 18). 
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S. 155 — Applicability and scope •— Section 
deals with non-controversial matters. See Com¬ 
panies Act (1913), S. 38. AIR 1959 Punj 352. 


-S. 155 — Suit by some directors of Company 
against others tor injunction restraining illegal 
acts — Maintainability — i he Court’s jurisdiction 
in the matter of rectification of the register is 
extensive and general. The only objection might 
well be that proceedings under S. 155 are of a 
summary nature. See Specific Reliei Act (1877), 
S. 54. AIR 1958 Punj 190. 

(Reversed on another point in AIR 1963 SC 
1279). 


SECTION 156 

-S. 156 — Companies Act (7 of 1913), S. 39, 

Order under—Nature of—Omission to pass order 
under S. 39 while delivering judgment under Sec¬ 
tion 38 — Omission subsequently corrected by 
second order — Second order held legal. See 
Companies Act (7 of 1913), S. 39. AIR 1961 
Orissa 188. 

SECTION 159 

-S. 159 — Non-compliance with section — Gov¬ 
erning Director cannot escape liability by merely 
sending in resignation letters — Before liability 
can be avoided resignation must have been ac¬ 
cepted. Sec Ibid, S. 162. 1965 Iver LJ 1174. 

-Ss. 159, 162—Offence under is committed not 

at place where company is situated but at place 
where Registrar of Companies has office and when 
returns have to he filed. 

Ss. 159 and 221 provide that the return or 
the balance sheet as the case may he has to be 
filed before the Registrar of Companies who has 
his head quarters in the Madras Citv. So the 
offence of failure to file the returns (Ss. 159/162) 
is committed not at place, where the company 
has got its head office, but. since the offence 
involves failure to file a particular return or parti¬ 
cular balance sheet in the olTice of the Registrar 
at Madras City, the offence is one which is com¬ 
mitted in the Madras City, and the Presidency 
Magistrate Madras has jurisdiction to Iry it. ( 65) 
78 Mad L\V 650: (1966) 36 Com Cas 7. 

-Ss. 159, 162 — Non-filing of balance sheet —* 

Failure to convene general meeting is not extenuat¬ 
ing circumstance — Similarly the fact that com¬ 
pany has become defunct is not extenuating 
circumstance. (’65) 78 Mad LW 650: (1966) 36 
Com Cas 7. 

-Ss. 159. 162, 220 and 256 — Applicability — 

Private company not subsidiary of public com¬ 
pany — Articles of Association providing for ap¬ 
pointment of Directors and for retirement by ro¬ 
tation in terms similar to S. 256 — No Annual 
General Meeting held after 25th June, 1955 — 
Direetors due to retire at end of financial year 
of 1958 — Liability to conviction for failure to 
submit annual return and balance-sheet for sub¬ 
sequent financial year ending 30th September, 
1959. 

Appellants 2 and 3 were direetors of a limited 
company (first accused) which was incorporated 
as a private company under the Companies Act, 
1913. The Articles of Association of the Com¬ 
pany provided inter alia for appointment of 
directors and the proportion of those who were 
to retire by rotation in terms similar io those con¬ 
tained in S. 256 (1) and (4) of the Companies Act, 
1956, relating to public companies. It was in evi¬ 
dence that the last Annual General Meeting of the 
Company was held on 25th June, 1955. There 
were also other directors besides the appellants 


and there was no evidence to show that there was 
any duly cast on the appellants to have called for 
a meeting for the appointment of directors in their 
place when they retired from their office as- 
Directors. All the accused were prosecuted ancl 
convicted under Section 159 read with Section 162“ 
of the Companies Act and under Section 220 (1) 
read with S. 220 (3) for failure to submit annual 
return and for failure to submit balance-sheet for 
the financial year ending 30th September. 1959. 
The appellanls pleaded that they ceased to be 
directors before the financial year in question and 
were not liable to submit the annual return or 
balance-sheet. 

Held, (1) Though S. 256 (1) of the Companies 
Act did not apply to the accused company which 
was not a subsidiary of a public company, the 
latter had adopted its provisions in the Articles of 
Association and therefore, the principle of S. 256 
would apply. (2) When in any calendar year 
an annual meeting is not held, those directors who 
would have retired at the meeting, if the same had 
been held, would vacate their office on the las? 
date of the year, and the appellants should there* 
fore be held to have retired from their office as 
Directors by the end of the financial year of 1958 r 
ending with 30th ‘September, 1958, if not earlier, 
and they could not therefore, he held liable for 
the failure to submit tlie balance-sheet or the 
annual return for the subsequent financial year 
ending with 30th September, 1959. (3) Where 

despite the mandatory provisions of S. 166 and 
in breach of their duty ns directors, the latter 
do not call on annual general meeting of the 
company for any length of time, they cannot claim 
to continue in their office of director, alter the 
expiry of the period specified for calling the meet¬ 
ing and their purported acts would be invalid 
and they cannot by any action or representation 
on their part continue to he directors of the 
company after 1958. (4) Since the appellants 

were not directors of the company for the financial 
year 1958-59, they could not he prosecuted or 
convicted for failure to submit the annual return 
and l he balance-sheet. (1963) 1 Mad LJ 395: 1963 
Mad LJ (Cr) 251: (1963) 33 Com Cas 548: (1963) 

1 Comp LJ 308: 1963 Mad WN 312: 1964 (1) 
Cri LJ 105 (2) (106, 107) (Prs 4, 7). 

-Ss. 159, 162 and 220 — Applicability — Failure 

to file annual ielurn and balance sheet and profit 
and loss statement — Plea that annual general 
meeting was not held for want of quorum in 
Board of Directors — Sustainability. 

In a prosecution of a limited Company and its- 
Managing Agent Accused (1 and 2) for the offences 
of failure to comply with Ss. 159 (1) and 220 (1) 
of the Companies Act, 1956, it was pleaded that 
no Annual General Meeting was or could be helci 
lor want of quorum in the Board of Directors 
consequent on the resignation ot two directors 
and therefore, it was not possible to lay the 
balance sheet and profit and loss account as well 
as the annual return before the general meetings 
or to file them with the Registrar as required by 
Ss. 159 (1) and 220 (1) of the Act, and hence 

no offence was committed. 

The Articles of Association empowered the 
Managing Agent to nominate one-third of the lota 
number of directors, but the second accused 1 
not exercise his power to nominate any directo 
and did not lake the necessary steps to compn 
with Ss. 159 (1) and 220 (1). 

Held, that the fact that no general meeting <> 
the Company was held was no defence ^ 
charge of non-compliance with the statut ^ 
requirements and the accused could not r . 
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their own behalf as an answer to the charge. 
Therefore, the accused were guilty of the offence 
charged and liable to conviction under S. 159 
and Section 220 (1) of the Companies Act. (1964) 
1 Comp LJ 56: (1964) 34 Com Cas 160: 1964 Mad 
LJ (Cr) 155: (1964) 1 Mad LJ 158. 

-Ss. 159, 220 and 633 — Default in complying 

with Ss. 159, 210 and 220 lor vear 1958 — Ac- 
count books of company lying with Inquiry Com¬ 
mission since 1953 — Relief under S. 633 held 
could be granted. See Ibid, S. 633. (1960) 62 

Pun LR 678. 


Ss. 159 (1), 162 


Prosecution under 


read 

take 

hold 


Failure of accused to hold annual general meet¬ 
ing, cannot be pleaded in defence. 

The accused, charged under S. 159 (l) 
with Section 162, cannot he allowed to 
advantage of their own failure to 
an annual general meeting of the company as a 
pretext for not submitting the returns required 
to be submitted bv S. 159 of the Act. S. 159 is 
not controlled bv S. 166 (1). AIR 1961 SC 18b 
and (1911) 1 KB 588 and ILK (1960) 10 Raj 
857, Folk; 1962 Raj LAV 585 held impliedly over¬ 
ruled bv AIR 1901 SC 186. 1962 Raj LVV 701: 
ILK (1962) 12 Ka| 977: 1963 (2) Cr LJ 47: (1963) 
2 Comp LJ 87: AIK 1963 Kaj 133 (134) (Pr 8) 

(DU). 

8. 159 (1) (as it was before its amendment 

• n 1960) — No starting point fixed for time limit 
— Return could not lie filed — Directors punish¬ 
able under S. 168 are not again punishable under 
S. 16*2 read with S. 159. 

( liber S. 1 .>9 a^> it was bo I ore its amendment 

io 1 9611. the starling point for call ulaling the 
time limit lor the filing of a return could not be 
nseeilainod in :i ease in which no annual general 
meet ing bad been held at all. and il was also 

no! possible to prepare I he return when the dale 
^ i ■ h i < 1 e rein c in which it had to he p re pa red 
not known. Lor not holding the annual 


.IS 


< iir i;11 in< *• 111 )jj, 111( k I)ir<'r!orv w on* 11.*11)I(* Io 

puniMnncnI under Section 156 168 of the \ct. hut 
they cnuld not he penalised again under Station 
1 a9 162 tor not filing the return. 

I ,r ‘ e\pl:m dion added in 196)0 h id now erent- 


C< I 


a d is Inn j nlb'nre lor breaeh o| the provi- 
°1 Section 1><9 o| 1 he Act aNo even when 
the annual gem-ral imclmg has not been heht. 
1962 Kaj IAY 585: ILK (1962) 12 Kaj 584. 

[Held impliedly ovemdod b\ A f R lqq j SC 

interpreted in MR !963 Kaj 1331. 
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SLC'l i()\ 161 

•-Ss. 161 and 162 — S ope <q. .Sec Tom 

Rallies V I (1913. ( a> Amended | M * ( \\]\ () 

vx 8 . 32 (3 . 1961 (| \ (> u 519: AIK 1961 

SC ISO. 

~ '8. fioveming director cannot (escape 

l,v nu> rel \ raiding in resignation letlcrs 
1 1 ; 1 1 m 1 ii\' ( ;iji bo avoided resignation 

mu t haxe been arc ( pti *1. See Ibid, S. 162. 1965 
her LJ 1174. 

- ;^ s - *0, *92 and 210 — Companies Act (f913), 

8s 32 (3) and 131 (I) — Wilful non-compliance 
"ifh — I .fl eet — Offence. 

Where the diicclors knowing what Ihev had 
, do deliberately refrained from complying with 
toe obligations under Ss. 32 (.3; und 131 
Companies Act, 1915 ami that too in spite 
repeated reminders from the Registrar 
pretexts which could not hear scrutiny. 

Ihdil, that the prosecution had brought home 
10 directors bv circumstantial evidence wilful 
non compliance. 70 Mud L\V 267: (1957) 27 Com 


(1) 

of 

on 


Cas 550: 1957 Cr LJ 1279: 1958 Mad LJ (CrI) 
487: AIR 1957 Mad 675 (678) (Pt B) (Pr 14). 

SECTION 162 

• - 8 . 162 —No general meeting was held owing 

to willul default of directors — Charge against 
directors under Ss. 32 (3) and 133, Companies 
Act (1913) — Fact that no general meeting wgs 
held no valid defence. See Companies Act (1913) 
S. 32 (3). AIR 1961 SC 180. 

162, 168, 210 (5) and 220 (3) — Prosecu* 
lion ot company and its directors for offences 
under Plea that respective duties enjoined by 
the Act could not be performed by reason of 
there being no annual general meeting cannot he 
raised. AIR 1961 SC 186. Rel. on. 66 Cal \VN 
852: (1962) 32 Com Cas 1143: 1963 (1) Cr LJ 521 
(523, 524) (Pt B) (Pr 9). 

7 “Ss. 102, 166, 210 and 220 — Knowingly and 
willii 11 v authorising or permitting a default’ —■ 
Meaning of — Knowledge of defaults on part 
of officer is essential. See Ibid, S. 5. 66 Cal WN 

852: (1962) 32 Com Cas 1143: 1963 (1) Cri LJ 
521. 

Ss. 162, 159 and 161 — fioverning Director 
cannot escape liability by merely sending in 
resignation letter — Before liability can be avoid¬ 
ed resignation must have been accepted. 

I he (loverning director of a company under 
(ho Companies Act has two capacities combined 
m him, one Unit of a director and the other that 
() i •* manager or an ollirer. llis capacity as 

manager cannot bo tcnninaied bv mere sending 
o| resignation lelter. 1 lie teller must be dulv 
accepted bv the company and be should be rcliev- 

(,( 1 bis duties and responsibilities. 1965 Ker 
L.J 1174. 

^ 8 s. 162, 168 and 220 (3) — Charges under, 
against directors — Liability of directors not 
automatic -- Proof of default on their part being 
‘knowingly and wilfully’ essential — Meaning of 
‘knowingly’ ami ‘wilfully’. See Companies ^ \et 
(1913s S. 32 (5). 1961 Ker LT 382. 

-Ss. 162 (1), 168, ‘210 (5) and 220 (3) — Books 

of Bank seized by police and produced in Cri¬ 
minal Court Liability for failure to prepare 

balance-sheet and profit and loss account, etc. _ 

S. 653 (2} — Belief under — When granted. 

Where the default was due to reasons bevond 
P> ,> ( n, i I rol o( ihe company and its directors, it 
" 0, »Id be liaid ii thev are to sillier criminal 
liability on account ot ihe default. Where bv 
1 cason ot flic Books of the Bank being seized 
bv the police and produced in Criminal Court 
Ihe balance-sheet and profit and lo>s account etc 
were not filed, the cempam and the directors will 
not be liable. 

I nder S. 633 of tin* Companies A< t it is only 
fii ollieor of the company and not the company 
dself that can be relieved. 

If the word ‘proceeding’ in S. 633 ( 1 ) is wide 
enough to (over a criminal prosecution, the word 
' bain in sub s. ( 2 i must be construed as having 
been used in a special sense so as to include also 
a ( limma! prosecution. 'Therefore, subs. ( 2 ) of 
S. 655 is wide enough lor the Court to grant relief 
s, «:»inst an apprehended criminal prosecution 
(1959) Mad LJ (Cr) 812: (I960) 3() Comp Cas 
284: 1959 Ker LT 839: 1959 Ker LJ 897: II R 
(Pto9) Ker 1031: AIR I960 Ker 15 (16) (Pts A, B) 


——S. 162 — Offence under is committed not at 
place where company is situated but at place where 
Registrar of Companies has offiee and where 
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returns have to be filed. See Companies Act (1956), 
S. 159. (’65) 78 Mad LW 650. 

-S. 162 — Non-filing of balance sheet—Failure 

to convene general meeting is not extenuating 
circumstance — Similarly the fact that company 
has become defunct is not extenuating circums¬ 
tance. See Ibid, S. 159. (’65) 78 Mad LW 65G: 
(I960) 36 Com Cas 7. 

-S. 162 — Appointment of directors and retire¬ 
ment bv rotation — Liability of retiring directors 
for not holding Annual general meeting and for 
not submitting annual return. See Ibid S. 159. 
1903 Mad LJ (Cri) 251: (1963) 1 Mad LJ 395: 
1964 (1) Cri LJ 105 (2). 

-Ss. 162, 159 and 220 (1) — Managing agent 

is a person who is bound to summon the annual 
general meeting and submit the returns contem¬ 
plated by S. 159 — Articles of association 
empowering managing agent to nominate onc- 
third of total number of directors — Resignation 
of two of the directors—Managing agent when pro¬ 
secuted lor failure to submit the statements to the 
Registrar pleading that due to such resignation 
there was a lack of quorum and hence the annual 
general meeting could not be held to enable the 
statements to be laid before it or to be submitted 
to tlie registrar —- Managing agent found to have 
not taken the necessary steps to call the meeting 
and gel the statements placed before it by ex¬ 
ercising his power of nomination under the article 
— Held, that the resignation did not afford him 
a valid excuse tor his failure to convene the 
meeting or to submit the returns to the Registrar 
and hence his conviction both under S. 220 (l) 
and S. 159 was unassailable. AIR 1961 SC 186. Reh 
on; AIR 1948 Rom 357. distinguished. (1964) 1 
Com LJ 56: (1964) 34 Com Cas 160: 1964 Mad LJ 
(Cr) 155: (1964) 1 Mad LJ 158. 

-Ss. 162, 161 and 210 — Companies Act (19131, 

Ss. 32 (3) and 131 (1) — Wilful non-compliance 
with Ss. 32 (3 1 and 131 (1) by directors — They 
are guiltv. See Ibid, S. 161. AIR 1957 Mad 
675. 

-S. 162 — Company and its directors charged 

under Ss. 220/162 and 159/162 — AH directors in¬ 
cluding managing directors representing company 
admitting guiil — Magistrate convicting directors 
but recording no order in respect of company — 
Held in view of admission ol guilt by the directors, 
Magistrate ought to have convicted the company 
as well. ILR (1961) 1 Puni 126: 62 Punj LR 861: 
1961 (1) Cri LJ 305: AIR 1961 Punj 77 (79) (Pi B) 
(Pr 15) (DB). 

-Ss. 162, 159 (1) — Prosecution under-—Failure 

ol accused to hold annual general meeting can¬ 
not be pleaded in dclence. Sec Ibid, S. 159 (1). 

AIR 1963 Raj 133. 

ij 

SECTION 165 

-Ss. 165 and 220 (3) — Charge under, against 

directors — Compliance dependent on holding ol 
general meeting — Such meeting not held due to 
default of director — Directors cannot plead not 
holding of general meeting in defence under both 
charges. Sec Companies Act (1913), S. 134 (4). 
1961 Her LT 382. 

SECTION 166 

_S s . 166. 255, 256 and 260 — Elecled direelor 

_ Tenure of office — Annual General meeting 

not called — Effeet. 

The Court has lo ascertain the tenure of the 
Office of an elected director not merely from 
Section 256 hut from the language of Ss. 166, 255 
and 256 read together. In a case where despite 


the mandatory provisions of S. 166 and in breach 
of their duly as directors, the directors do not call 
an annual general meeting of the company for 
any length ol lime, they cannot claim to con¬ 
tinue in their office of director after the expiry 
of the period mentioned in the section for calling 
the statutory meeting. A director vacates his office 
at the latest on the last day oil which an annual 
general meeting could have been called as requir¬ 
ed by S. 166. The same principle will apply to 
an additional director as to a director who is 
to retire by rotation. AIR 1953 Mad 467, Rel. 
on; AIR 1928 Cal 868, Diss. from. 61 Bom LR 
636: (1959) 29 Com Cas 273: AIR I960 Bom 312 
(314) (Pis 3, 4) (DB). 

~ “ Ss. 166, 216, 217, 219 — Declaration of 

dividends has lo he made in annual general meet¬ 
ing — Act of declaring dividends beyond power 
ol company — Declaration can be granted. See 
Ibid, S. 9. AIR 1964 Cal 247. 

"Ss. 166, 162, 210 and 220 — Conviction under 
sections — Essentials — ‘Knowingly and wilfully 
authorising or permitting a default' — Meaning of 
— Knowledge of defaults on part of officer is 
essential. See Ibid. S. 5. (’62) 66 Cal WN 852: 

(1962) 32 Com Cas 1143. 1963 (1) Cri LJ 52L 

-S. 166 — Director due lo retire by rotation at 

the annual general meeting — He cannot continue 
:n office alter such dale although no meeting is 
held. See Ibid. S. 397. AIR 196i Cal 443. 


-Ss. 166, 168, 449, 450—Provisional Liquidator 

— Winding up — Annual General Meeting — Not 
contemplated to he convened by the provisional 
liquidator. 

When there is a provisional liquidator func¬ 
tioning no general meeting under Section 166 of 
the Act is contemplated any more than such 
meetings are contemplated once a winding-up 
order has been made and Hie liquidator begins 
to function. It makes no difference whether the 
appointment is of a liquidator in winding up by 
virtue of Section 449 or of a provisional 
Liquidator under Section 450 (1) of the Act. In 
either case the powers of the directors cease, in 
the former permanently, in the latter temporarily. 

Obiter — The directors if they arc so advised, 
may proceed to hold the Annual General Meeting 
and the provisional liquidator if so requested, may 
make the hooks of the company available lor 
inspection in his office lo the auditors ot Hie 
company. The provisional liquidator need take 
no steps himself to convene the Annual General 
Meeting. (1965) 2 Comp LJ 309: 1965 Ker LT 
1182. 

- S. 166 — Applicability — One-man company 

— ‘Meeting’ — Meaning of. See Companies Act 

(1913), S. 76. 1958 Cr LJ 177: AIR 1958 Ker 41. 

-S. 166 — Conviction for offence under S. 168 

— Defence of not calling general meeting — 
General Clauses Act (1897). S. 26. See Ibid, Sec* 
lion 168. AIR 1964 Orissa 14. 

-S. 166 — Alteration of decision — Decision in 

earlier general meeting as to allotment of new 
shares — No bar to its alteration in_ subsequent 
general meeting — Companies Act (1956), Ss. loo, 

81 (as amended in 1960), Sell. 1, Table A, Regns. 

There is no provision in Ihc Act that il lbe 
Companv in General Meeting has taken one den 
sion at one llfeic, it cannot be attered by a su j 
sequent decision of the Company m thej Genci. 
Meeting. So the subsequent meeting of the , 
pany changing the earlier view that the new sL ^ 

would be ailotlcd to outsiders i„ r isdic- 

characleriscd as either illegal oe^vitho ~ l8 <j 

tion. (1964) 1 Comp LJ lie AIR 1903 urissa 
(205) (Pt G) (Pr 24) (DB). 
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SECTION 167 


167 — "Default” — Meaning of. 

When notices were issued and agenda was 
published and the meeting was also held, the fact 
that some of the regulations passed at the meet¬ 
ing held are being challenged cannot derive one 
to conclude that there has been default in hold¬ 
ing an annual general meeting within the mean¬ 
ing of that expression under S. 167. 1959 Ker L-J 

309: AIK 1959 Ker 254 (264) (Pt B) (Pr 46) (DB). 

-Ss. 167 and 186 — Respective powers. See 

Ibid, S. 186. AIR 1961 Madh Pra 340. 


SECTION 168 
Ss. 168, 162, 210 (5) and 220 (3) 


— —, , — v-/ — — Prosecu¬ 

tion of company and its directors for ollences 
under — Plea that respective duties enjoined by 
the Act could not be performed by reason of 
their being no annual general meeting cannot be 
raised. See Ibid, S. 162. 66 Cal \VN 852: (1962) 

32 Com Cas 1143: 1963 (1) Cri LJ 521. 

-Ss. 168, 162 and 220 (3) — Charges under, 

against directors — Liability of directors not 
• utomatic — Proof of default on their part being 
“knowingly and willfully" essential — Meaning 
of “knowingly" and "willfully". See Companies 
Act (7 of 1913), S. 32 (5). 1961 Ker LT 382. 

-S. 168 — Books of Bank seized bv police 

and produced in criminal Court — Liability for 
failure to prepare balance sheet and profit and 
loss account etc. — Relief under S. 633 (2) can 
be granted. See Ibid, S. 162 (I). AIR 1960 Ker 
15. 

-S* 168 — Punishment of the officers of llie 

defaulting company — Evidence necessary lo 
prove fheir mens rea. See Companies Act (1913), 
S. 76 (2). 1958 Ker LT 173: 1958 Mad LJ (Cr) 

332. 

S. 168 — Punishment —- Ingredients — Revi- 
sional Jurisdiction — - Exercise in favour of party 
who has not iormally applied. See Criminal Pro¬ 
cedure Code (1898). S. 139. 1958 Ker LT 173: 1958 
Mad LJ (Cr) 332. 

-S. 168 — Sen knee — Discretion of Courl— 

Imposition of nominal fine*. See Companies Act 

(1913). S. 76. 1958 Ker LT 173: 1958 Mad LJ 

(Cr) 332. 

-Ss. 168. 166, 210 (5) — Offence under S.210 

(5) — Conviction for offence under S. 168, no bar 

for conviction under S. 210 (5) — General Clauses 
Act (1807). S. 26. 

I he Managing Director ol a company can be 
convicted and sentenced under S. 210 (5) lor 
omission to take all reasonable steps lo lav the 
balance-sheet and the profit and loss account at 
the annual General Meeting even though he lias 
already been convicted and sentenced under Sec¬ 
tion 168 lor omission lo call an annual general 
meeting oi the company within (he .statutory 
pciiod. 1 he Managing Director is primarily 
lcsponsiblc lor calling a general meeting of the 
company, and having failed to call such a meet¬ 
ing and thereby contravened S. 166, he cannot he 
permitted to take advantage of this omission, and 
then plead lhal he could not lav the balance- 
Miecl or profit and loss account because no moot¬ 
ing was called. 11 is a well known principle lhal 
a person should not be permitted lo take 
advantage of his own wrong. (1911) l KB 588 

?"!* AIR 1017 Cal 1 and (1952) 1 Mad LJ 608: 
1J.)3 Cri LJ 19: AIR 1952 Mad 800 and (1963) 1 
Mad LJ 108: 1953 Cr LJ 1062: AIR 1953 Mad 558, 
Rcl on. 38 Cr LJ 695: AIR 1937 Mad 311, Disl. 

Aii offence under S. 168 ol the Companies Act 
ls distinct from the offence under S. 210 (5) of 


the Act. Reasonable steps for laying the profit 
and loss account and balance-sheet could he taken 
even before the actual dale on which such meet¬ 
ing is held and where there is omission to take 
such steps the offence under Section 210 (5) is 
complete. Once it is held that the act or omission 
which constitutes the offence under S. 168 of the 
Companies Act is distinct from the act or omis¬ 
sion which constitutes the offence under S. 210 (5), 
the principle of S. 26 of the General Clauses Act 
cannot apply, and it is immaterial as to whether 
the contravention of S. 210 was brought about 
on account of the commission of the offence under 
S. 168 by the same persons. 29 Cut LT 470: 1964 
(1) Cr LJ 64: (1964) 34 Com Cas 31: AIR 1964 
On 14 (15, 16) (Prs 7, 8). 

Ss. 168 and 210 (5) — Prosecution under S. 
168 -- Prosecution again under S. 210 (5) — No 
double jeopardy. See Ibid, S. 210 (5). 1962 Raj 

LW 585 : ILR (1962) 12 Raj 584 (DB). 

~—'Ss. 168 and 210 (5) — Failure lo comply with 
S. 166 is not same as failure under section 210 (5). 

The failure on Ihc part of the directors of a 
company lo hold Ihc annual general meeting does 
not amount lo a failure on their part to take all 
reasonable slops lo comply with the provisions of 
sub section (5) ol section 210. That default would 
he punishable only under section 168 of the Ad 
1962 Raj LW 585: ILR (1962) 12 Raj 584 (DB). 

SECTION 170 

--Ss. 170, 171, 174 (1), 177 and 193 — 

Company — Articles of Association — Article pre¬ 
scribing quorum for the general meeting — Held 
article applied also lo extraordinary general meet¬ 
ing, besides to annual general meeting. See Ibid. 

S. 171 (1). AIR 1964 Ker 273. 

SECTION 171 

S. 171 — Applicability lo Banking Companies. 
See Banking Companies Act (1949), S. 45-A. AIR 
1962 Cal 86. 

-S. 171 — Articles of company providing quo- 

I'um ol 3 members for general meeting — Meet¬ 
ing held with I wo members - Legality. See Ibid 
S. 171 ill. AIR 1964 Ker 273. 

SECTION 172 

-S. 172 — Scope — Special resolution lo idler 

place ol registered office of company — Confirma¬ 
tion by Courl -- Essentials for — Notice of meet¬ 
ing lo consider and pass resolution not specify¬ 
ing hour of meeting on Ihe day notified —- Re¬ 
solution and notice is invalid. See Ibid, S 17 
ILR (1964) Cut 531. 

-Ss. 172, 173 — Not ice of Annual General 

Meeting —- Requirement as lo material facts re : 
business lo be transacted — Question whether 
notice was misleading or insufficient — Mixed 
question of fact and law — Meeting called to de¬ 
cide allotment of new shares -— Difference among 
Directors as to whether existing shareholders were 
lo he excluded — Notice, approved by Board of 
Directors in regard lo business lo he transacted 
merely slating 'manner and proportion’ in which 
new shares were to be distributed — Explanatory 
note accompanying notice comprehensive enough 
to convey lhal existing shareholders might he ex¬ 
cluded from allotment — Notice held not mislead¬ 
ing and resolution passed at general meeting ex¬ 
cluding existing shareholders from allotmen? not 
invalid — AIR 1962 Orissa 202. Reversed. AIR 
1928 PC 180 and AIR 1962 Cal 127. Bel. on. (1964) 

1 Comp LJ 117 : AIR 1963 Orissa 189 (20‘ > *)u 
215, 216) (Pt I)) (Prs 17, 18, 58, 61. 62, 63,’ 

64) (DB). ’ 
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Ss. 1^2 (1), 173, 81 (1-A) and 189 — Company 
Meeting — Notice — Specification of business 
to be transacted — Absence of — Effect — Re¬ 
solution regarding issue of further capital — All 
members not present — Resolution held invalid. 

It is settled law that no business can be discuss¬ 
ed at a meeting ol a company for which no notice 
is given unless such business is of a purely in- 
tormal nature. The object for which a notice 
has to he given is to see that a sufficiently full 
and frank disclosure is made to the shareholders 
of the facts upon which they were asked to vote 
and unless that is done the resolutions passed at 
a meeting with such an insufficient notice are in¬ 
valid. (1818) 99 LJ Ch. 119; (1915) 1 Ch. 503 
and (1898) 1 Ch. 358. Rel. on. 

The principle that if all members are present 
and waive the formality of notice, a resolution 
passed at such meeting would be good, even 
though the members were not assembled for that 
particular purpose, is not applicable to the pre¬ 
sent case as all the 48 shareholders of the Com¬ 
pany were not present at the meeting, dated 27th 
March, 1962. The disputed resolution, if passed, 
would therefore, have been invalid and would not 
have any effect even under S. 81 (1-A) (b). Under 
S. 81 (1-A) (a) a special resolution is required 
for which in addition to the notice and explana¬ 
tory statement referred to above the further re¬ 
quirement under S. 189 is that the intention to 
propose the resolution as a special resolution has 
been duly specified in the notice calling the gene¬ 
ral meeting. Even an ordinary notice of the reso¬ 
lution was not given. (1920) 1 Ch. 466, Dist. 

SLR (1964) 14 Raj 135. 


SECTION 173 


-S. 173 —• S. 294. Companies Act (1956), is 

mandatory and not directory — Effect of non- 
compliance — Appointment of sole selling agent 
—■ Appointment not approved as a special item 
nf business as contemplated by S. 173 at the first 
annual general meeting of Company — Report of 
directors referring to such appointment approved 
at annual meeting only as ordinary business — 
Appointment of agent is invalid and cannot be 
ratified bv approval at subsequent meeting. See 
Ibid. S. 294 (’65) 69 Cal \VN 369. 

-S. 173 ( 2 ) before amendment of 1960 and 

S. 397 ( 2 )—Notice of special meeting — Failure 
to give details — Effect — “All material facts” 
and “nature and extent of interest” are questions 
of fact — Shareholder knowing work to be tran¬ 
sacted at meeting cannot complain as to insuffi¬ 
ciency of notice. 


Failure to comply with the details of S. 173 
(2) does not make it a case ipso lac to of op¬ 
pression in conducting the affairs of the company. 
If such a meeting is invalid then the Companies 
Act provides procedure for calling valid or regular 
meetings or for regularising irregular proceedings. 
That right is always open to every shareholder. 
Further, a shareholder who by his conduct shows 
that he knew the real effect of the work to he 
transacted at a meeting, cannot complain of a 
notice on the ground of insufficiency. 66 Cal 
\VN 63 : (1962) 32 Com Cas 207 : AIR 1962 Cat 
127 (130) (PI F) (Prs 17, 18) (DB). 


-§ 173 — Notice of meeting — Changes pro¬ 
posed in Artieles — Full and frank disclosure — 
Need for. 

A notice of meeting of a company which is serv¬ 
ed upon its shareholder should fully and frankly 
disclose the changes that were intended to 
be effected in the Articles of the company at the 
-meeting. In a case where there is a large body 


of shareholders who reside at great distances 
Irom the registered office of the company it will 
not he fair on the part of the company to leave 
the proposed Regulations at the registered office 
and give the shareholders notice of that fact. In 
such a case printed copies of the proposed new 
Articles should be sent with the notice. 56 CWN 
361: (1952) 22 Comp Cas 248: ILR (1954) 1 Cal 185: 
AIR 1952 Cal 645 (649) (Pt B) (Pr 22) (DB). 

"~S. 17o Scope and object — Provision 

whether mandatory or directory — Intention of 
Legislature bow ascertained — Non-compliance of 
S. 173 — Effect of — Interpretation of Statutes. 

The question as to whether a statute is man¬ 
datory or directory is a question which has to be 
adjudged in the light of the intention of the legis¬ 
lature as disclosed by the object, purpose and 
scope ol (he statute. If the statute is mandatory, 
the thing done not in the manner or form pres¬ 
cribed can have no effect or validity; if it is di¬ 
rectory penalty may be incurred for non-com¬ 
pliance but the act or thing done is regarded as 
good. Judged by that test, section 173 enacts a 
provision which is mandatory and not directory. 
The object of enacting section 173 is to secure 
Huff all facts which have a bearing on the ques¬ 
tion on which the shareholders have to form (heir 
judgment are brought to the notice of the share¬ 
holders so that, the shareholders can exercise an 
intelligent judgment. Any disobedience to its re¬ 
quirements must lead to nullification of the action 
taken. Thus, a meeting of the company held in 
contravention of the provisions of section 173 
would be invalid and so also would the resolution 
passed at that meeting be invalid. (1964) 1 Comp 
LJ 326: (1964) 34 Com Cas 777: (1964) 5 Gu| 
LB 804: ILR (19G4) Guj 752: AIR 1965 Guj 96 
(104) (Pt H) (Pr 59). 

-Ss. 173 and 186 — Business transacted at gen¬ 
eral meetings — Categories — Appointment of 
directors is ordinary business — It has to be 
transacted at annual general meeting — Court 
cannot call extraordinary general meeting for elec¬ 
tion of directors. 


Clause (a) of S. 173(1) of the Companies Act, 
1956, categorises all business to be transacted at 
general meetings of a company into two broad 
heads, (1) special, and (2) other than special. In 
I he case of annual general meeting four things 
mentioned therein are not included in the expres¬ 
sion of “special " business and as such those four 
things will constitute “ordinary” business. Aj> 
^ointment of directors is one of such “ordinary 
business which has to be transacted at an annual 
general meeting. Under clause (b) of that section 
ill business transacted at an extraordinary general 
meeting is deemed special. It follows that the 
nisiness of the appointment of directors cannot be 
ransacted at an extraordinary general meeting of 
he company. Although, therefore, the Court has 
lower to call an extraordinary general meeting 
>f a company under S. 186 of the Act it cannot 
lirect the appointment of directors at such a 
neeting. (1961) MPLJ (Notes) 246: 
las 896 : 1961 Jab LJ 299 : AIR 1961 
(343, 345) (Pt D) (Prs 14, 18. 26, 


1962 Com 

Madb Pra 
27, 29). 


Ss. 173 


172 — Notice 
Reeluirement as 


of Annual General 
to material facts re: 
. Question whether 


meting — 

j si ness to he transacted — * Mivec ] 

itice was misleading or insufficient , 

,as,ion of fact and law - Mee.mR clWMo de 

da allotment of new shares —,P'j <f ha rf .holders 
ireolors as to whether existing Board 

ere to he excluded — Notice. a PPr°'"J tran sact- 
Directors in regard to business t .. » ^ 

merely stating ‘manner and proport 
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which new shares were to be distributed — Ex¬ 
planatory note accompanying notice comprehen¬ 
sive enough to convey that existing shareholders 
might be excluded from allotment — Notice held 
not misleading and resolution passed at general 
meeting excluding existing shareholders from al¬ 
lotment not invalid. AIR 1962 Orissa 202, Reversed. 
See Ibid, S. 172. AIR 1963 Orissa 189. 

-S. 173 — Company — Meeting — Notice — 

Notice not stating actual resolution to be passed 
or material facts regarding it — Notice is invalid 
— Resolution passed at such meeting is also in¬ 
valid and not binding. 

Held, on facts that the notice was invalid under 
S. 173, Companies Act, and that in view of sup¬ 
pression of material facts, the resolutions passed 
at the general meeting in pursuance of such in¬ 
valid notice were bad and not effective. Accord¬ 
ingly, the allotment of the 39,000 shares in pur¬ 
suance of such resolution was also invalid and 
ineffective. AIR 1962 Orissa 202 (219) (Pt F) 

(Pr 41). 

[Reversed in AIR 1963 Orissa 189.] 


own cause cannot be applied in this context at 

all. 60 Cal WN 956 : (1957) 27 Com Cas 86 : AIR 
1956 Cal 658 (660, 661) (Pt C) (Pr 11). 


SECTION 176 


S. 176 (3) 


. . Giving of more than 48 hours 
for lodging of proxies — Effect. 

Though under the law more than 48 hours 
need not be given tor the lodging of proxies, giv- 
ing of more than 48 hours tor the purpose would 
not render the meeting irregular. (1961) 1 Andh 
\\R 221 : (1961) 31 Com Cas 315: 1961 Andh LT 
441 : AIR 11)01 Andh 1>ra 259 ( 2G1 ) ( Ft B ) (Prl8) 

l J« 

~ ?: 1 7 6 (8) — P««y — Method of appointment. 

See Ibid, S. lo3. AIR 1959 Ker 254. 


SECTION 177 


S. 177 Term ‘‘general meeting” - 

?£>. ,, ds of meetings. See Ibid, S. 174 

1004 Ker 273. 


• Includes 
(1). AIR 


SECTION 181 


-Ss. 173 and 189 — Company — Meeting — 

Notice — Specification of business to be transact¬ 
ed — Absence of — Effect — Resolution regarding 
issue ot further capital — All members not pre¬ 
sent — Resolution held invalid. See Ibid, S. 172 
<1). ILR (1964) 14 Raj 135. 

SECTION 174 

-Ss. 174 (1), 166. 169, 170, 171, 177 and 193; 

Schedule 1, Table A, Regulation 47 — Articles of 
the Company providing quorum of 3 members for 
general meeting — Meeting held with two members 
— Legality — ‘General meeting’ — If includes 
extraordinary and statutory meetings. 

Article 13 of the articles of appellant Company 
read with S. 174 (1) of the Act (the effect of 
which latter provision is to make tlie requirement 
statutory and not merely contractual) makes it 
quite clear that, a general meeting at which less 
than three members are personally present is not 
a meeting at all for want ol the required quorum. 
An extraordinary general meeting is as much a 
general meeting as an annual general meeting or 
statutory meeting and there is nothing in the Act 
which would justify the restriction of the term, 
‘general meeting’ to annual general meetings’ 
(1964) 2 Com PJ 105 : 1964 Ker LT 467 : 1964 Ker 

LJ 846: (1904) 1 Ker LR 434: AIR 1964 Kor 273 
(274) (Pr 2). 


SECTION 175 

-S. 175 and Table A, Reg. 50 — Extraordinary 

meetlug of shareholders — Resolution for remo¬ 
val of Chairman of Board — Chairman does not 
act as Judge. 

The chairman of the board of directors, who 
under the Articles of the Company is supposed to 
be the chairman of the extraordinry general meet¬ 
ing of the shareholders called and before which 
a resolution for the removal of the chairman from 
the board of directors is coming up, will not 
be a judge in his own cause. Unlike a judge's 
decision the chairman will not decide on the 
validity of his own nomination at the meeting ot 
the shareholders. It will be for the shareholders 
to vote for his removal from the office of dire¬ 
ctor and not for him to decide it. The doctrine, 
therefore, that a man cannot be a judge in his 

tVol. 3] Fn. D. 56. 


A 4I S . S * 182 and 186 — Scope and effect — 
Articles of company conferring right of presence 

and voting at general meeting only to share- 
holders holding at least five shares is inoperative 
— Petition under S. 186 by a shareholder holding 
one share is competent. 

S. 182 of the Companies Act, 1956, provides that 
a company shall not prohibit any member from 
exercising his voting right on any grounds ex¬ 
cept the grounds as set out in S. 181 of the Act. 
.at section however, does not allow any restric- 
hon imposed on the basis of number of shares 
held by any shareholder. Where the articles of 
association of a company provided that only those 
slidrclioldcis sliiill be allowed lo be present 3 nd 

vote at the general meetings who held at least 
live shares. 


—- “ V, m 


***«-**. o u v 11 a 


mandatory provisions of S. 181 of the Act and 
it was inoperative. The fact that a member held 
only one share could not, therefore, disentitle him 
irom filing an application under S. 186 of the Act 
( T aI JV^ a meeting of the Company. (1961) 
MPLJ (Notes) 246 : (1962) 32 Com Cas 896 : 1961 

(Pts I 4 J B) 1>5 (Pi A «) R 1901 Madh Pra 340 f 342 ) 


Ss. 181, 182 — Article of Association entitling 
only shareholders holding at least 5 shares to be 
present and vote at a meeting — As S. 181 does 
not allow any restriction to be imposed on the 
basis ol number of shares S. 181 renders Article 
ot Association inoperative. 1961 MPLJ (Notes) 
246: (1962) 32 Com Cas 896: 1961 Jab LJ 299* 
AIR 1961 Madh Pra 340 (342) (Pt B) (Pr 8). 


8 . 181 


— Amendment of Articles of Associa¬ 
tion in violation of provisions of Companies Act 
•not contemplated. See Forward Contracts (Re¬ 
gulation) Act, (1952) ) (as amended in 1957) Sec¬ 
tion 9-A. AIR 1961 PmiJ 485. '* 


Ss. 181, 182 and 397 — Oppression in Sec¬ 
tion 397 - What is - Denial to shareholder of 
Ins right to vote and to receive dividend amounts 
to ^oppression. See Ibid. S. 397. AIR 1961 PunJ 


SECTION 182 

Ss. 182, 181 — Articles of Association entitfc 
mg only shareholders holding at least 5 shares 
to be present and vote at a meeting - As S 181 
does nq* allow any restriction to be imposed ou 
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the basis of number of shares S. 181 renders 
Article of Association inoperative. See Ibid. 
S. 181. AIR 1961 Madh Pra 540. 

-Ss. 182, 181—Amendment of Articles of Associa¬ 
tion in violation of provisions of Companies Act 
not contemplated. Sec Forward Contracts (Re¬ 
gulation) Act (1952) (as amended in 1957), 
S. 9 A. AIR 1961 Punj 485. 

-Ss. 182, 397, 181 — Oppression in S. 397 — 

What is — Denial to share-holder of his right to 
vote and to receive dividend amounts to oppres¬ 
sion. See Ibiv, S. 397. AIR 1961 Punj 485. 


SECTION 186 


-S. 186 — Half of the voters not in a position 

of exercising their voting rights — Meeting under 
S. 186 not to be directed 


When ncarlv half the share-holders of the com- 

• • 

pany can have no sav in the matter ot appoint¬ 
ment of Directors, the Court ought not to direct 
a general meeting to be held under section 186 
tor the purpose of appointment of a new Board 
of Directors. 68 Cal \YN 884: (1964) 1 Com LJ 
361 : (19G4) 34 Coin Cas 731. 

-S. 186 — Scope — Before ordering general 

meeting under S. 186 Court must he satisfied 
that it is impraelieablc to hold meeting in ac¬ 
cordance with company’s articles or in the man¬ 
ner prescribed by the Act. 


Under section 186, the Court may order a gene¬ 
ral meeting to be called only if for any reason, it 
is impracticable to call a meeting of the Company 
or to hold or conduct the meeting in the manner 
prescribed bv the Act or the Articles ot the 
Company. Before the Court makes an cider lor 
a general meeting under section 186. the Court 
must be satisfied that it is impracticable to hold 
the meeting in accordance with the Company’s 
articles. The power of the Court under section 
186 should be used, if at all, sparingly and with 
great caution. 55 Cal WN 646. 5a Cal WN 653, 
60 Cal WN 957, Rel. on. 68 Cal WN 884: (1964) 
1 Com LJ 301 : (1964) 34 Com Cas 731. 


-S. 186 — Applicability — Conditions. 

Section 186, Companies Act, 1956. introduces new 
principles of company management. It provides 
power for the Court to order company meetings. 
For its applicability the first essential condition is 
lhat the Court must have reason to be satisfied 
that it is impracticable to call a meeting of the 
company or to hold or conduct the meeting of 
the company in the manner prescribed bv the 
Act or the articles. The second feature of this 
statutory provision is that the Court’s power 
under S. 186, Companies Act. 1956, is discretion¬ 
ary. It is an alternative remedy to be applied 
only when the normal machinery of company 
management fails. 60 Cal WN 956 : (1957) 27 

Com Cas 86: AIR 1956 Cal 658 (660) (Pt A) 

(Pr 7). 

-S. 186 — Object and scope. 

It is not the purpose of S. 186, that the Court 
should intervene to conduct a company meeting 
not in the manner prescribed by the Act or bv 
the Articles of tbe Company and to o\ciiidc the 
express provisions thereol. When the Coin l 
directs a meeting to he held under S. 186 of the 
Act it must necessarily modify or supplement the 
Articles or the Act and that is why express pro¬ 
vision is made for the same under S. 186 (11 
(b) of the Act. But that provision for modifying 
or supplementing the Articles or the Act is only 
with a view to enable the Court to call, hold and 
conduct the meeting under S. 186 of the Act 
which normally it cannot without contravening 


the Articles and the Act. 60 Cal WN 956 : (1957> 
27 Com Cas 86: AIR 1956 Cal 658 (660, 6611 
(Pt B) (Pr 11). 


S. 186 


41 


Impracticable ”, meaning of. 


The word “impracticable ” appearing in S. 186 
must be understood to be impracticable from the 
business point of view. It must not be held im¬ 
practicable on the slightest excuse that the dire¬ 
ctors cannot agree. 55 Cal WN 653, Rel. on. 
60 Cal WN 956 : (1957) 27 Com Cas 86 : AIR 1956 
Cal 658 (661) (Pt D) (Pr 17). 


-S. 186 — Power of Court — Exercise of. 

In spite of S. 186. Companies Act, 1956, the 
Court will not easily intervene in any company 
meetings either in holding or calling or in con¬ 
ducting such meetings. Further, S. 186 introduces 
the power which is also by its nature irrespon¬ 
sible. As the power is great, unsuitable and ir¬ 
responsible, the discretion granted under S. 186, 
Companies Act, 1956, must be very sparingly 
used and it should be used with great caution, 
so that the Court does not become either a share¬ 
holder or a director of the company trying to 
participate in fhe internecine squabbles of the 
company. 60 Cal WN 956: (1957) 27 Com Cas 
86 : AIR 1956 Cal 658 (661, 662) (Pt E) (Pr 17). 


-S. 186 — Scope — Power to call for aonua& 

general meeting. 

Section 186 docs not give power to call for 
annual general meeting. The power is given only 
to call a meeting other than an annual general 
meeting. The approving of a balance-sheet ana 
such other matters can be done only at an an¬ 
nual general meeting. 1959 Ker LJ 309 : AIR 1959 
Kcr 254 (264) (Pt C) (Pr 47) (DB). 


-S. 186 — Application by member — Member, 

who is — Article of Association giving company 
first and paramount lieu upon share of a mem¬ 
ber for his debts — Membership is not tost by 
grant of lien. 1961 MPLJ (Notes) 246: (1962) 32 
Com Cas 896 : 1961 Jab LJ 299 : AIR 1961 Madh 


Pra 340 (342) (Pt A) (Pr 8). 

S. 186 — Impracticability of calling meeting— 


W ** W ^ » V/ ^ m m m m Y ^ ^ $—1 • ' 

mpracticability and impossibility are not same 
Pwo directors forming tw r o groups, each of them 
laving at least two more persons with himsell 
vho claim to be rightful directors — Held, parties 
lad made out clear case of impracticabililv 
•ailing a meeting, 55 Cal WN 646 and AIR 196.1 
Til 355 and AIR 1947 All 361 (FB), and (1958) 
All ER 1, Rel. on. 1961 MPLJ (Notes) 246 : (1962) 
Com Cas 896 : 1961 Jab LJ 299 : AIR 1961 
ladh Pra 340 (342. 343) (Pt C) (Pr 12). 

-Ss. 186, 167, 256 — Powers of Court under 

.186 — Directors can be appointed only in an- 
ual general meeting — They cannot be appoint- 
[1 in extraordinary general meeting called under 

. 186. 

Under the Companies Act of 1956, there has 
cen a bifurcation of the power to call an annual 
eneral meeting and the power to call any mect- 
lg other than au annual general meeting. The 
vo powers having been separately given to two 
ifTcrent authorities (the former to the Central 
overnment and the latter to the Court) thev 
mst be exercised in water-tight compartment, lne 
ourt has power under S. 186 to call or direct 
calling of only au extraordinary general meet- 
of a company, but not an annual general 
eeling. The expression "annual general mce- 
a " in s. 256 refers to a meeting wmch is to Pe 
Id annually under the mandatory provisions- 
ntained in S. 166. Therefore, the onI .V ^medy 
appointing new directors is that an ordinary 


ft 
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meeting of the Company should be convened and 
held. Hence, even if the Court is empowered to 
call an extraordinary general meeting under S. 186, 
the Court cannot direct the appointment of direct¬ 
ors under that section. (1953) 1 Mad LJ 275; 
AIR 1953 Mad 467 and AIR 1960 Bom 312, Dist. 
1961 MPLJ (Notes) 246 : (1962) 32 Com Cas 896: 
1961 Jab LJ 299 : AIR 1961 Madh Pra $40 (343, 
345) (Pt D) (Prs 14, 18, 26, 27, 29). 


SECTION 204. 

Ss. 204 and 314 — OfTicc or employment of 
profit — Meaning of — Selling agent of a Com¬ 
pany for particular defined area — Holds office 
°1 profit though he is not employee of Company. 
See Income-tax Act (1922), S. 4 ( 3 ) (vi). (1964) 
2 ITJ 367 (Guj). 

SECTION 205. 


SECTION 187 

-S. 187 — Meeting to consider a compromise 

•— Vole in person by representative of creditor 
company — Validity under old Act — Change 
under present Act. See Companies Act (1913). 
S. 153 (2). AIR 1959 Pat 293. 

SECTION 189 

Ss. 189. 17 and 293 ( 1 ) (e) — Special resold- 




^ ^ r • 

lion to subscribe to political parties’ funds 
Application to alter memorandum — Power of 
Court. Sec Ibid. S. 17. AIR 1960 Mad 257. 


S. 189 — Company ■ 
Business to be transacted 
See Ibid, S. 172 (1). ILR 


-- Meeting — Notice — 
— Absence of — Effect. 

(1964) 14 Raj 135. 


SECTION 193 

S. 193 — Articles of company providing quo- 
rani of 3 members lor general meeting — Meeting 

!d with 2 numbers - General meeting held 

not legal. See Ibid. S 171 (l). AIR 1964 Ker 
273. 

SECTION 198 

‘ ^ s * 409 (3) and 348 — Partner in manag¬ 

ing ngcnc\ firm appointed I echnieal Advisor and 
later as Director — Remuneration paid as Tech¬ 
nical Adviser — If can be considered. 

A director mav receive remuneration as a 
diicetor and he mav also gel it in a capacity other 
than that of a director. I lie remuneration re- 
G’lied to in sub s. (3) of S. 309 would include 
onlv the remuneration paid to the Director as a 
director and not remuneration paid to him in 
any capacity whatsoever. 

What was sought to he controlled bv S. 198 

(1 i was the cost of management and so what had 

to he considered was managerial remuneration 

and not remuneration paid lor any other pur¬ 
pose. 

bull effect must he given to the clear and em¬ 
phatic language used bv the Legislature in S. 348 
that a managing agent cannot receive more than 
10 per rent of not profits either in b : s capacity 
as managing agent or in any other raj acitv. The 
whole object ol the Legislature would he defeat¬ 
ed and the mischief aimed at would not he over¬ 
borne il ii were held that allhough the company 
had paid up to 10 per cent of the net profits to 
Die managing agents it could further pay extra 
amounts to each one of the partners ol the mana¬ 
ging agents it iho managing agency happen¬ 
ed to he a film Thai would put a firm in an 
infinitely more advantageous pns-1 inn ih:tn an in- 
divid.\al 59 Rom LR 67: (1957) 27 Com Cas 105: 
AIR 1958 Rom 214 (215, 216. 217) (Pt R) (p rs 3 
4, 6 ) (DB). 

-Ss. 198 (3) and 348, 353. Proviso — Manag¬ 
ing agent's remuneration. 

W here no work of the company was going on 
lor the period for which remuneration is being 
claimed, remuneration of the managing agent 
should ho substantially reduced. 64 Pun I LR 

624: (1902) 32 Com Cas 459: AIR 1963 Pun I 2‘> 
(24) (Pt C) (Pr 3 ). 


” — v^uimiiaiive preierence 

shareholders and ordinary shareholders — Rights 
and liabilities of Articles providing for payment of 
cumulative preferential dividend to preference 
shareholders and to priority over ordinary share¬ 
holders as regards dividend and capital — Effect 
of call on ordinary shareholders to pay capital 
and dividend of preference shareholders — Per- 
nussibilify Member holding ordinary and prefer- 
nice shares — Right (o set ofT call liability in res¬ 
pect of ordinary shares against what may'be pay- 
able m re peel of preference shares — Companies 

;Lf ' * of Ss - 1 ■ ,6 > 184. 1K«. 187. 102 and 

, ! ~ t nnslruetion and Seope — Regulation 97 of 
Act of lOld and S. 205 of Act of 1050 — Applica- 
hihly to Company in winding up. 

A provision in the Articles of Association of a 
Company lhat preference shareholders should have 
• 10 1° a fixed cumulative preferential divi- 

<1( L, d should rank both as regards dividend 

<ind capital in priority to other shares must he 
read a» meaning that in a winding up. the prefer- 
:<nee shares rank both as regards dividend and 
‘ si pi I al in priority to the other shares and are 
excluded from further participation in profits or 
assets, and in such a ease the preference share¬ 
holders would he entitled to arrears of dividend 
out o| the surplus assets, whether they include 
profits available for the purpose or not. Where 

11,(1 !Y ( ‘ Vi ‘ nt (ln hsc of the Articles of Association 
pi o\ ides that the Cumulative Preference Shares 
Mial (outer on the holders thereof the rbdd to 
pa \ men I of capital and arrears of cil. idend *(whe- 
ther declared or undeclared) up to the rommence- 
' ll( *nt oi the winding up, hut shall not confer any 
turf her right to participate in the profits or assets” 
’here is a restriction on the rights of the prefer- 
< n< c shareholders in participating in the profit* 
and assets of the Company in winding up; hut 

as against this restriction priority is given to them 
jin regards renayment to them of the capital and 

arrears ol dividend. ‘Arrears of dividend’ in the 

context must in connection with the rights of the 
preierence shareholders in the winding up of the 
Company, he construed as being intended to create 

“p 111 u \ ,lK ‘ m 1° payment of cumulative divi¬ 

dend af the rale provided on the capital contri¬ 
buted bv them, that is an absolute right created 
m them; and therefore the ‘arrears of dividend’ 
cannot be hold L> mean as applying to undistri¬ 
buted pi ohts of the Company only and not to the 
available assets ot the Company. 

Tho Companips Art prevents distribution |, v W av 
ot < ividrnd anything other Ilian the profits, and 
the Articles also provide that dividend cannot he 
paid except out of the profits. This, however, does 
not apply to a company in winding up. In the 
Winding up there is direct provision for refund 

;', nd relu 1 m /> , V'Oidd paid l,v shareholders in 
the event ol there being surplus assets and in the 
winding up the contributories are entitled to n-,r i 
; .pate in the assets of the Company and use them 
inter aha, towards relund of capital contribute™ 
bv thorn In this view of the matter there is no 
\\ arrant tor holding that dividends cannot he naid 
O cun,Illative preference shareholders in winding 
up Whilst (lie assets of the Company are be "e 
distributed. Regulation 97 of the Companies Acf 
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1913, corresponding to S. 205 of the Companies 
Act, 1956, which provides that no dividend shall be 
declared or paid except out of the profits of the 
Company, etc., has no application to a Company 
in winding up. It is not the law that no call can 
be made against the ordinary shareholders for 
the purpose of repaying to the cumulative prefer¬ 
ence shareholders the capital and arrears of divi¬ 
dend. Under Ss. 156, 184, 187 and 192 of the 
Companies Act, 1913 (corresponding to Ss. 425, 
467, 470 and 475 of Act I of 1956), the Court is 
entitled to make calls for adjustment of the rights 
of the contributories amongst themselves. The 
rights of the different classes of shareholders as 
provided in the Articles necessarily require to be 
adjusted between the contributories in winding up. 
The plain meaning of the phrase “for the adjust¬ 
ment of the rights of the contributories” in these 
sections must be adjustment of such rights as are 
vested in different classes of shareholders under 
the Memorandum of Association and the Articles 
of Association of a Company. If the enforcement 
o£ these rights necessitates a call being made, the 
Court would be justified, having regard to the lan¬ 
guage of Ss. 156 and 187, in making an order for 
call. A call can be made against partly paid-up 
shareholders for adjustment of rights of the fully 
paid-up shareholders; call liability has been con¬ 
sidered as an available asset for adjustment of 
rights between contributories. 

An ordinary shareholder has no right to claim 
a set-off in respect of his call liability against what 
is ultimately payable to him for repayment of 
capital and cumulative dividend, when he holds 

both ordinary and cumulative preference shares. 
Sections 156, 186 and 216 of the Act of 1913 do 
not support such a claim. Nothing is due by way 

of debt by the Company to the holders of pre¬ 

ference shares. The liability to repay the capital 
and cumulative dividend to the preference share¬ 
holders is not a debt. The liability arises only 
by way of adjustment of rights between contri¬ 

butories. That cannot be held to be “money 
due” within the meaning of the proviso to S. 186 
(2). LR (1909) 1 Ch 521; LR (1916) 2 Ch 115: 
LR (1920) 1 Ch 1563; (1952) Ch 913; LR 

(1866) 2 Eq 379, Ref. (1964 ) 2 Comp LJ 232: 
(1965) 35 Com Cas 282 (Bom). 

-S. 205 — Declaration of dividend on basis of 

oallmatcd profits which has not actually come in 
the form of cash to the company — Declaration 
cannot be regarded as one out of capital. 

A declaration of dividend based on the esti¬ 

mated profits which has not actually come in the 
form of cash to the company cannot be regarded 
as one out of capital and therefore invalid. (1868- 
9) LR 4 Ch A cases 475, Rel. on. 

It will be open to the company to pay such 

dividends from out of other cash in its hands or 

perhaps even to borrow and pay shareholders and 
it will not amount to paving dividend out of capi¬ 
tal (1964) 1 Com LJ 339: (1964 ) 34 Com Cas 
269: 77 Mad LW 255: (1964) 2 Mad LJ 12: ILR 
(1964) 1 Mad 832 : AIR 1964 Mad 519 (524) (Pi F) 
(Pr 16) (DB). 

-S. 205 —• Income-tax Act (1922), S. 16 (2) — 

‘Tax-free dividend', meaning of — Share¬ 
holders’ rights in respect of preference 
shares — Nature of dividends where company is 
not liable to pay income-tax. See Income-tax Act 
(1922), S. 16 (2). AIR 1964 Mad 83. 

-205 — Dividends, nature of — Liability of 

company to pay. 

Per Ramachandra Iyer, C. J. : A dividend is a 
share of the company’s profits. It may be, at a 
fixed rate, or one determinable for each year out 


of the amounts allocated to the shareholders by 
the company. In either case, the company is not 
bound to divide the entirety of its profits amongst 
its shareholders, unless there is some provision in 
its Memorandum of Articles of Association which 
compels it to do so. Whether the entire profits 
are to be divided between the shareholders or 
whether a portion of such profits should be set 
apart for specified purposes and the rest alone 
is to be distributed is a matter for the company 
to decide. Rut when the company decides to set 
apart the whole or part of its profits for distri¬ 
bution amongst its shareholders as dividends, it 
should do it according to the terms of its con¬ 
stitution. It is well known that it is not neces¬ 
sary that equal rights and privileges should be 
attached to all shares. There may be preference 
shares, such preference existing either in regard 
to the capital or dividend or both or with res¬ 
pect to other matters. Preference shares, normal¬ 
ly speaking, carry a preferential right to dividend 
which is expressed in a percentage of the nomi¬ 
nal value of the share. But the right of a pre¬ 
ference shareholder to obtain that dividend will 
arise just as in the case of an equity shareholder, 
only, when the dividend is declared. If a divi¬ 
dend is not so declared, he will, where the divi¬ 
dend is cumulative, be entitled to the dividend at 
the stipulated rate, including arrears, out of the 
dividends declared in future years. Dividend is 
out of the profits, and the declaration of dividend 
would presuppose the existence of distributable pro¬ 
fits in the company. 76 Mad LW 588: (1963) 
50 ITR 128: (1963) 33 Com Cas 932: ILR (1904) 

1 Mad 157: (1964) 1 ITJ 427: (1964) 1 Mad LJ 
325: (1964) 1 Com LJ 187: AIR 1964 Mad 83 (85) 
(PI B) (Pr 8) (DB). 

SECTION 206. 


- Ss. 206, 207, 433 and 443 — Companies Court 

Rules, Rules 9, 28 (1), 31, 36 — Company — Peti¬ 
tion for winding up — Respondent-company can 
apply to have the petition taken off the file as an 
abuse of process — Inherent powers of Court — 
Non-payment of dividend because of bona fide dis¬ 
pute — If amounts to ‘neglect to pay’ — One of 
the objects failing, substratum if gone — Miscon¬ 
duct of directors if a sufficient ground — Peti¬ 
tioner, past director, guilty of misfeasance — If 
can rely on tlie said misfeasance — Constructive 
res judicata — Solvency of the company — Ap¬ 
plicability to winding-up proceedings — Dividends 
not drawn — Nature of practice—Arguments con¬ 
cluded — Evidence if can be adduced thereafter. 


It is not a correct interpretation of S. 443 of 
2 Companies Act 1956 to say that the Court is 
und to enquire into the main winding-up peti- 
n, on its merits, that there can be only one 
:h enquiry and that, consequently, the company, 
at all it wants to resist the petition, must answer 
2 averments in the main petition and cannot 
[estep them. Tht Company may file a petition 
restrain the respondents from proceeding with 
2 ir winding-up petition on the ground that a 
an abuse of the process of the Court. It js 
ssible to reconcile S. 442 and Rule 36 on uj 
e hand, and Rule 9 on the other, as in ee 
2 y must be. Even in a suit or petition tri 
der the provisions of the Code of Ci\il Pr 
re evidence is adduced before arguments are 
gun. It is necessary to adhere to this proceour 

the more in the c 

iere the rule of evidence is even stricter 
the case of an ordinary suit. 

When the company makes a de P° slt 
ly to overcome the effect of the a' 
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the counter-affidavit that the company did not 
have the necessary funds to make the payment, 
and the deposit was by no means intended to 
stave off the winding-up order itself, the conten¬ 
tion that there is no winding-up because of the 
deposit has no force. A shareholder claiming divi¬ 
dend is a ‘creditor’ and can avail himself 
of the provisions of S. 434 (1) (a). Where there 
is a winding-up order and the company bona fide 
believes that the demand of shareholders for divi¬ 
dend cannot be complied with, non-compliance 
with that demand would not amount to ‘neglect to 
pay’ within the meaning of S. 434 (1) (a). For 
purposes of S. 426 (1) (g) undrawn arrears of 
dividends cannot lose their character of dividends. 
Even assuming they have lost their character of 
dividends, they would be an amount due to a 
member ‘otherwise 3 . 


When the auditor of the company is cross- 
examined as to the solvency of the company on 
a particular date (in a petition to wind-up the 
company on the ground of its being factually in¬ 
solvent), the bar of constructive res judicata ex¬ 
tends only to the state of things as on that date. 
This does not prevent the parties from showing 
that after that date circumstances occurred which 
made the company factually insolvent. Where the 
commission agency business of the company is 
gone (it being one of the objects stated in the 
memorandum), it would not be just and equit¬ 
able to wind-up the company on that account with¬ 
out giving the company an opportunity to canvass 
new business under other clauses of its memo¬ 
randum (like import, export-business, insurance 
agency, lending money, undertaking trusts, etc). 
There was reason to believe that the petitioners 
did not observe the statutory rules about the ser¬ 
vice of notice of the winding-up petition on the 
company, with a view to deprive the company of 
the knowledge of the petition in time, which might 
have enabled them to come to Court even before 
the advertisement of the winding-up petition ap¬ 
peared. Even it some of the allegations were true, 
it would not be just and equitable to wind-up the 
company under such circumstances. It will not be 
open to a past director to bring forward a wind- 
ing-up petition on his own act of misfeasance. 
Misconduct on the part of directors will not, itself, 
justify the winding up of a solvent company. 


In a proper case, it would be a proper exer¬ 
cise of the discretion of the Court under rule 31, 
Companies Court Rules, 1959, to dismiss the peti¬ 
tion for non-compliance with rule 28 (i) (dealing 
with service of winding-up petition and notice 
of petition on the company). 

The argument that proviso (c) to section 207 
applies only when the right to receive dividend 
may be in dispute as when a shareholder dies; or 
the right to receive the dividend may be in dis¬ 
pute in the case ol joint holders of a share, etc., 
is sound. Proviso (c) to S. 207 does not contem¬ 
plate the case ol a shareholder being benami for 

another (obiter). (1965) 2 Comp LJ 272: 78 Mad 
LW 579. 


-Ss. 206 and 434 (a) — Transfer 


- of shar 

enected after declaration of dividend — It can 

not convey title to transferee to receive payment o 
dividend already declared — T. P. Act (1882), S. £ 

A transfer of share effected after dividend ha 
been declared by the company cannot, as again s 
the company, convey title to the transferee t< 
receive payment of the dividend already dcclar 
ed before the transfer although the transferee 
bought it cum dividend. In such a case the trans 
leror alone can be regarded as creditor of the 
company so as to entitle him to sustain a peti 
tion for winding up of the company if the divi 


dend is not paid in compliance with the provi¬ 
sions of the section: AIR 1956 SC 655, Rel. on. 

The mere fact that high price was paid for 
the shares cannot itself indicate that the transfer 
included the right to the past dividends as well. 
At any rate in the absence of evidence in that 
behalf one cannot assume that what the trans¬ 
feror intended to transfer was the shares plus the 
dividend that had already been declared as pay¬ 
ment thereon. (1964) 1 Com LJ 339: (1964) 34 

Com Cas 209 : 77 Mad LW 255 : (1964) 2 Mad LJ 
12: ILR (1964) 1 Mad 832: AIR 1964 Mad 619 
(523) (Ft C) (Pr 12) (DB). 

SECTION 207. 


S. 207 


— Declaration of dividend and non¬ 
payment thereof within the time prescribed by 
section, is respectively the act and default of 
the company — Hence by reason of such declara¬ 
tion no estoppel can arise against the managing 
director or a director from claiming what is due 
to them in their individual capacity from the 
company. (1964) 34 Com Cas 209: (1964) 1 Com 
LJ 339: 77 Mad LW 255: (1964) 2 Mad LJ 12: 
ILR (1964) 1 Mad 832: AIR 1964 Mad 619 (623, 
524) (Pt D) (Pr 14) (DB). 


-S. 207 and 426 (1) (g) — Resolution declar¬ 
ing dividend — Resolution consisting of two sepa¬ 
rable parts — First part declaring dividend while 
second part saying that payment will be effected 
when the commission due from principal is realis¬ 
ed — First part alone should be regarded as the 
resolution actually passed. 

Where the resolution passed by a company m 
form and substance consisted of the separable 
parts, viz., the first part declaring dividend and 
the second part saying in contravention of 
S. 207 that payments will be effected wdien the 
commission due from the principals is realis¬ 
ed. 

Held, that the original but separable resolution 
relating to the declaration of dividend being 
within the competence of the company to pass, 
should alone he regarded as the resolution actual¬ 
ly passed. In that view the amount of dividend 
would become payable forthwith on such a decla- 
ralion and if that amount is not paid there will 
be a valid debt on which the petition for wind¬ 
ing up of the company could he founded: AIR 
1943 Rom 404; AIR 1959 Rom 303, distinguished. 
The stringent provision contained in S. 207 is 
intended to protect the shareholders against the 
arbitrary acts of the company in delaying pay¬ 
ment of the dividends justly due. Any resolution of 
the company which will have the effect of contraven¬ 
ing or evading that provision will be invalid in¬ 
asmuch as it would be contrary to the specific 
terms of statute, default in that respect of it 
being made punishable. # The punishment imposed 
by the section on the delinquent persons responsi¬ 
ble for non-payment of dividend within the time 
prescribed is not merely one to enforce prompt 
payment of the dividend. The failure to pay the 
dividend within the time specified is treated as 
an offence and it will not be open to the share¬ 
holders to contract out of the provisions of the 
section. (1964) 34 Com Cas 209: (1964) 1 Com LJ 
339: 77 Mad LW 255: (1964) 2 Mad LJ 12: ILR 
(1964) 1 Mad 832: AIR 1964 Mad 519 (525) (PtG) 
(Prs 17, 19) (DB). 


SECTION 209. 

-S. 209 (4) — Directors — Powers of — Direc¬ 
tor is entitled to look into Company’s books and 
lind out for himself how certain amount was 
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paid by the Company — Other directors not 
under liability in law to furnish such informa¬ 
tion to him. AIR 1965 Cal 98 (111) (Pt B) (Pr40). 

SECTION 210. 

~ 210 — Scope of — Failure of Board of 

LUroetors to present Balance-sheet and Profit and 
Loss Account — When constitutes an offence — 
Non-convening of Annual General Meeting and 

consequent inability to lay balance-sheet — Relc- 
vancy. 

Held,—From a perusal of Ss. 166 and 210 of 
the Companies Act, it is clear that the holding 
Annual General Meeting is the pre-requisite for 
laying the balance-sheet and profit and loss ac¬ 
count. The emphasis in S. 210 is on the meeting of 
the company held in pursuance of S. 166, so that, if 
no general meeting could be held in compliance 
with S. 166, the question of laying the balance- 
sheet and profit and loss account in accordance 
with S. 210 would not arise. Since it has been 
. a competent Court that the general 
meeting under S. 166 could not be held lor reasons 
beyond the control of the directors, as the books 
had been scaled and an application was fded for 
the winding up of the company, the question of 
laying the balance-sheet and profit and loss 
account would not arise. Therefore, the directors 
could not be held guilty for contravening the 
provisions ol S. 210 of the companies Act, viz., 
lor not placing before the company balance-sheet 
and profit and loss account at its Annual General 
Meeting. ILK (1964) Andli-Pra 542: (1963) 1 An. 
WR 221: (1963) 1 Comp. LJ 130: 1963 Mad. LJ 
(Cr) 162 : 1963 (2) Cr. LJ 368 : AIR 1963 Andh 
Pra 389 (390) (Prs 4 , 5 ). 

-Ss. 210, 9, 216, 166, 217, 219; Sell. VI, Parts I 

and H — Declaration of dividends has to be 
made in annual general meeting — Act of declar¬ 
ing dividends beyond power of company — Decla¬ 
ration to that effect can be granted — Specific 
Relief Act (1877), S. 42. See Ibid, S. 9. AIR 1964 
Cal 247. 

-Ss. 210 and 5—‘Knowingly and wilfully autho¬ 
rising or permitting a default’ — Meaning of — 
Knowledge of defaults on part of officer is es¬ 
sential. See Ibid, S. 5. (1962) 32 Com Cas 1143: 66 
Cal WN 852: 1963 (1) Cri LJ 521 (Cal). 

-S. 210 (5) — Prosecution of company and 

Its directors for offences under — Plea that res¬ 
pective duties enjoined by the Act could not be 
performed by reason of their being no annual 
general meeting cannot be raised. See Ibid, S. 162. 
(1962) 32 Com Cas 1143: 66 Cai WN 852: 1963 ( 1 ) 
Cri LJ 521 (Cal). 

-Ss. 210 (5), 633 ( 2 ) and 162 ( 1 ) — Books of 

Bank seized by police and produced in Criminal 
Court — Liability for failure to prepare balance- 
sheet and profit and loss account, etc. — S. 633 
(2) — Relief under when granted. See Ibid, S. 162 

(1) . AIR 1960 Ker 15. 

-S. 210 — Punishment of the officers of the 

defaulting company — Evidence necessary to prove 
their mens rea. See Companies Act (1913), S. 76 

(2) . 1958 Ker LT 173: 1958 MLJ (Cr) 332 (Ker). 

-S. 210 — Sentence — Discretion of Court — 

Imposition of nominal line. See Companies Act 
(1913), S. 76. 1958 Ker LT 173: 1958 MLJ (Cr) 
332 (Ker). 

-S. 210 — Annual accounts must be prepared. 

See Companies Act (1913), S. 131 (2). 1955 MBLR 
(Civil) 665. 

Ss. 210,161 and 162 — Companies Act (1913), 

Ss. 32 (3) and 131 (1) — Wilful non-compli ance 


with Ss. 32 (3) and 131 (1) by directors — They 
are guilty. See Ibid, S. 161. AIR 1957 Mad 675. 

~ 210 (5) and 168—Offences under—Convic¬ 

tion under S. 168, no bar for conviction under 
S. 210 (5). See Ibid, S. 168. AIR 1964 Orissa 14. 

“ and 633 — Default in complying with 

Ss. 159, 210, and 229 for the year 1958 — Account 
Books lying with Inquiry Commission since 1953—. 
Relief under S. 633, Companies Act held could be 
granted. See Ibid, S. 633. (’61) 31 Com Cas 262: 
62 Punj LR 678. 

210 (5) — Failure to comply with S. 166 
is not same as failure under S. 210'(5). See Ibid, 
S. 168. 1962 Raj LW 585: ILR (1962) 12 Raj 584. 

l Held impliedly overruled on another point by 

AIR 1961 SC 186 as interpreted in AIR 1963 Rai 
133.] J 

~ S. 210 (5) and S. 168 — Prosecution under 
S. 168 — Prosecution again under S. 210 (5) — 
No double jeopardy. 

The principle of double jeopardy is not violat¬ 
ed in the case of directors of a company, who 
were already prosecuted under S. 166 read with 
S. 168 ol the Companies Act, 1956, are again pro¬ 
secuted under S. 210 (5) of the said Act. AIR 
1948 Bom 357, Dist. 1962 Raj LW 585: ILR (1962) 
12 Raj 584. 

I Held impliedly overruled on another point by 

AIR 1961 SC 186 as interpreted in AIR 1963 Raj 
133]. 

-S. 210 (5) — Applicability — A company 

cannot be held liable for offence under S. 210 (5) 
of the Companies Act 1956, because the law 
fastens the liability only on the defaulting Direc¬ 
tors. 1962 Raj LW 585: ILR (1962) 12 Raj 584. 

*TIeld impliedly overruled on another point by 
AIR 1961 SC 186 as interpreted in AIR 1963 Raj 
133.] 


SECTION 211. 


-S. 211 — Balance sheet and Profit and Loss 

Account of company — Evidentiary value —■ 
Admissibility in proceedings before Industrial Tri¬ 
bunal — Burden of proof as to correctness of 
statement therein lies on party who asserts it. 
(1961-62) 21 FJR 180: (1962) 1 Lab LJ 68: 65 
Cal WN 1029: AIR 1962 Cal 375 (379) (Prs 23, 
24). 

-S. 211 — Balance Sheet — Profit and Loss 

Account — Meaning. See Words and Phrases—• 
Balance Sheet. AIR 1962 Cal 375. 


-S. 211 and Sell. VI, Part I — Balance sheet 

T)cbt and liability’ — Distinction — Words and 
phrases. 

Under the Companies Act, the balance-sheet has 
to he drawn up in the form prescribed in Sell. VI, 
Part I of the Companies Act, 1956. Under the 
heading ‘current liabilities and provisions’ must be 
shown the items ‘proposed dividend’ as also ‘pro¬ 
visions for taxation’. There is a diflercnce between 
a ‘debt’ and a ‘liability’. For example, a dividend, 
when proposed, does not become a debt; but onl> 
becomes a debt when declared. The case of pro¬ 
visions for taxation’ is a liability. All debts aie 
liabilities, but all liabilities are not debts. (J961) 
42 ITR 288: 65 Cal WN 706: AIR 1961 Cal G4J 

(651) (Pt B) (Pr 7). 

— Selling commission paid 
Failure to disclose in Pro- 
Effect. See Companies 

n. 107. AIR 1D57 Cal 


S. 211 — Scope of 


o Managing Agents - 
it and Loss Account 
Vet (1913), Table A, 

13. 

-S. 211 


Regn 


duties of Aud 


Companies Act (1913), S. 132 (3) 
itor — Nature of — Neglect in pc 
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forming duties under S. 132 (3) — What is. See 
Companies Act (1913), S. 132 (3). AIR 1957 Cal 

33. 

-S. 211 — Misconduct of auditor — Charges 

under Chartered Accountants Act, Sch. items (o) 
and (p) in respect of Profit and Loss Account — 
Absence of charge under item (q) — Withdrawal 
of allegations of dishonesty — Effect. See Char¬ 
tered Accountants Act (1949), S. 21 (1). AIR 
1957 Cal 33. 

SECTION 215. 


— —S. 215 — Balance-sheet of Company — Whe¬ 
ther Controller of Sugar Mills appointed under 
Essential Supplies (Temporary Powers) Act, 1946, 
can authorise Manager alone to sign — Companies 
Act, 1913, Ss. 132, 133 — Companies Act (1956), 
Ss. 211 and 215 — Limitation Act, S, 19 — 

Balance-sheet signed by Manager not duly autho¬ 
rised — ‘If acknowledgment’ — Essential Supplies 
(Temporary Powers) Act (XXIV of 1956), S. 3 

— Companies Act. 1956, Ss. 530, 446 and 447 — 
Company being wound up — Starting point of limi¬ 
tation for recovery of debt — Companies Act, 
1913 — Ss. 230 (5), 171 and 168 — Limitation 
Act (IX of 1908), Arts. 115 and 120 — Applicabi¬ 
lity — Commission based on a sole selling agency 

— Application for recovery — Limitation appli¬ 
cable. 


All that the authorised controller was authoris¬ 
ed to do was to issue directions. When he was 
not \csted as such with the powers of a director 
of a company, the fact that the authorised con¬ 
troller was authorised only to issue directions to 
persons having any functions of management in 
relation to the undertaking, without doubt, indi¬ 
cated that the control order contemplated the 
existence of persons having functions of manage¬ 
ment in regard to the undertaking. Keeping books 
of account, preparing statement of accounts and 
therefore preparing a balance-sheet may appro¬ 
priately come under the func tions of management 
in relation to an undertaking. 


The authorised controller could direct the sole 
director or directors and the manager to produce 
a balance-sheet or lo sign a particular balance- 
sheet or give such similar directions. The autho¬ 
rised controller could not give a direction which 
would be contrary to the provisions of the Indian 
Companies Ad, unless there was a specific provi¬ 
sion to that effect under the control order and 
specific provision could be justified under 
o! the Essential Supplies (Temporary Powers) 
When there was no specific power confer- 


f hat 
S. 3 
Act. 
red 


on tlx 


authorised controller by the relevant 
notification authorising him to take over the con¬ 
trol of Ihe Jagdish Sugar Mills it cannot he said 
that it the authorised controller had authorised 
the Manager to sign the balance-sheet then such 
authorisation by him could validate the balance- 
sheet in spile of what was provided for in sub¬ 
section (1) (ii) of S. 133 of the Indian Com¬ 
panies Act. 


I hereforo. in order that a balance-sheet, which 
was not authenticated in accordance with the pro¬ 
visions of the Indian Companies Act. could be 
treated as a proper acknowledgment under S. 19 
ol the Indian Limitation Act. it had to bo shown 
that there was an acknowledgment oi liability in 
writing and that the person who signed that 
acknowledgment was either the debtor himself or 
an agent dulv authorised. Showing of an out¬ 
standing liability may amount to an acknow¬ 
ledgment ol liability hut that would not lie 
enough lor purposes of S. 19 of the Indian Limi¬ 
tation Act unless it was further shown that ihe 


liability was acknowledged by either the party to 
be bound by that acknowledgment or a person 
duly authorised by that parly to make such an 
acknowledgment. 

Section 230 (5) of the Companies Act, 

gives a clear indication that in respect of 
debts recoverable from a company ordered to be 
wound up compulsorily the date material for 
determining the question of limitation would be 
the dale of the winding up order. Therefore any 
debt due by a company which was barred on the 
date of the winding up order cannot be recover¬ 
ed in liquidation proceedings. There was a little 
controversy as to whether Art. 115 or Art. 120 
of the Limitation Act applied. There is good 
authority for holding that in circumstances obtain¬ 
ing in the instant case benefit of Art. 120 could 
not be taken by the creditor. (1963) 2 Comp LJ 
14: AIR 1963 AH 284 (291, 292, 293) (Prs 36, 44, 
45) (DB). 


SECTION 216. 

-Ss. 216, 9, 166, 217, 219; Sch. VI, Parts I and 

II — Declaration of dividends has to be made in 
annual general meeting — Act of declaring divi¬ 
dends beyond power of company — Declaration 
to that elVcct can be granted — Specific Rebel Act 
(1877), S. 42. See Ibid, S. 9. AIR 1964 Cal 247. 

SECTION 217. 

-Ss. 217, 9, 216, 166, 219; Sch. VI, Parts I and 

II — Declaration of dividends has to be made 

in annual general meeting — Act of declaring divi¬ 
dends beyond power of company — Declaration 
to that effect can be granted — Specific Relief 

Act (1877), S. 42. See Ibid, S. 9. AIR 1964 Cal 
247. 

SECTION 219. 

-Ss. 219, 9, 216, 166, 217; Sch. VI, Parts I and 

II — Declaration of dividends has to be made 

in annual general meeting — Act of declaring 

dividends beyond power of company — Declara¬ 
tion to that effect can be granted — Specific Relief 
Act (1877), S. 42. See Ibid, S. 9. AIR 1964 Cal 247. 

-S. 219 — Shareholder, right of, to get copy 

of balance sheet upon payment of charges. See 
Companies Act (1913), S. 131. Madh B LR 
(1955) (Civ) 665: 1956 Madh Bha LJ HCR 150. 

SECTION 220. 


-S. 220 (3) — Prosecution of company and 

its directors for offences under — Plea that res¬ 
pective duties enjoined by the Art could not be 
performed by reason of there being no annual 
[general meeting cannot he raised. See Ibid, 
S. 162. (’62) 66 Cal WN 852: 32 Coin Cas 1143: 
1963 (1) Cri LJ 521 (Cal). 

-Ss. 220 and 5—‘Knowingly and wilfully autho¬ 
rising or permitting a default’ — Meaning of —• 
Knowledge of defaults on part of officer is essen¬ 
tial. See Ibid, S. 5. (’62) 66 Cal WN 852: 32 
Com Cas 1143: 1963 (1) Cri LJ 521 (Cal). 

S. 220 (3) — Charges under Ss. 32 (5), 76 


(2) and 134 (4) of Companies Act (1913) against 
lirectors — Liability of directors not automatic — 
sec Companies Act (1913), S. 32 (5). 1961 Ivcr LJ 
190: 1961 Mad LJ (Cri) 608: ILR (1961) Ker 732: 
1961 Ker LT 382. 

S. 220 (3) 


— Charges under Ss. 134 (4) and 
12 of Companies Act (1913) against directors — 
Compliance with requirements of Ss. 134 and 32 
— Dependent on holding of general meeting —■ 
Default by directors in not holding such meetin 


ct 
r v 
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— Directors cannot plead not holding of general 
meeting in defence under both charges. See Com¬ 
panies Act (1913), S. 134 (4). 1961 Mad LJ (Cri) 
608: 1961 Ker LT 382: ILR (1961) Her 732. 

-Ss. 220 (3) and 162 — Books of bank seized 

by police and produced in Criminal Courts •— 
Liability for failure to prepare balance sheet, pro¬ 
fit and loss account etc. — S. 633 (2) — Relief 
under — When granted. See Ibid, S. 162 (1). AIR 

1960 Kcr 15. 

-Ss. 220 (3) and 162 (1) — Charge under — 

Accused cannot be heard to plead his own default 
in defence. 

A person charged under S. 220 (3) read with 
S. 162 (1) of the Companies Act for failure to 
file the copies of balance-sheet and profit and loss 
account with the Registrar cannot be heard to 
plead his own default in not convening the gene¬ 
ral meeting as a defence. AIR 1961 SC 186, Foil.; 
AIR 1948 Bom 357, Ref. 

(In view, however, of the fact that the accounts 
of the Company for years previous to the period 
mentioned in the charge were passed very late, a 
lenient view was taken and the amount of line 
was reduced). 1964 Mad WN 103: (1964) 34 Com 
Cas 1. 

■-Ss. 220 and 159 — Applicability — Private 

company not subsidiary of Public Company — 
Provision for appointment of directors and for 
retirement by rotation in terms similar to S. 256 

— Directors' failure to submit annual return and 
balance sheet for subsequent financial year as 
they were due to retire — Liability for conviction. 
See Ibid, S. 159. 1963 Mad WN 312: 1963 Mad LJ 
(Cri) 251: (1962) 32 Com Cas 548: (1963) 1 Com 
LJ 308: (1963) 1 Mad LJ 395: 1964 (1) Cri LJ 
105 (2) (Mad). 

-Ss. 220 and 633 — Default in complying with 

Ss. 159, 210 and 220 for the year 1958 — Ac¬ 
counts books of company lying with inquiry com¬ 
mission since 1953 — Relief under S. 633 held 
should be granted. See Ibid, S. 633. (’61) 31 Com 

Cas 262: 62 Punj LR 678. 

-S. 220 (3) — Prosecution under — Accused 

cannot plead his own default in holding annual 
general meeting by way of defence. 

In a prosecution under S. 220 (3) for default 
in submitting the copies of the balance-sheet and 
the profit and loss account with the Registrar 
of Companies, the accused cannot plead their own 
default in holding the annual general meeting of 
the company, by way ol detence for not submit¬ 
ting the documents required by S. 220 (1). AIR 

1961 SC 186, Foil.; ILR (1960) 10 Raj 857, Rel. 

on; AIR 1948 Bom 357, Not foil.; 1962 Raj LW 
585, held no longer good law in view of AIR 
1961 SC 186. (1963) 2 Com LJ 85: 1962 Raj LW T 

689: ILR (1962) 12 Raj 980: 1963 (2) Cri LJ 
48: AIR 1963 Raj 134 (135) (Pr 7) (DR). 

SECTION 227. 

-S. 227 — Auditor — Irregularities in auditing 

accounts of insurance company — ElTect — Mis¬ 
conduct. See Chartered Accountants Act (1949), 
S. 22. AIR 1957 Cal 387 (DB). 

-S. 227 — Duties of auditor — (Chartered Ac¬ 
countants Act (1949), S. 22). 

If an auditor were to rely upon statements of 
the management even in respect of matters which 
were capable of direct verification, his appoint¬ 
ment by the shareholders to examine the accounts 
of the Company would be perfectly useless and 
would serve no purpose at all. ILR (1958) 1 Cal 
247: AIR 1957 Cal 387 (390) (Pt E) (Pr 15) 
(DB). 


——S. 227 — Financial position of company •— 
Balance sheet certified by chartered accountant — 
Duty of auditor — His duty is to examine books- 
of company—He must bring to bear on the work 
skill, care and caution of a reasonable competent 
and cautious auditor — Auditor bona fide believ¬ 
ing in the statements made bv persons in manage¬ 
ment and giving clean certificate — It is gross 
negligence — No moral turpitude involved —• Re¬ 
primand administered. See Chartered Accountants 
Act (1949), S. 20 (2). 1963 (1) Cri LJ 302: AIR 

1963 Mad 99. 

-S. 227 — Report under — Duties of statutory 

auditor — Chartered Accountants Act (XXXVIII of 
1949), S. 21 and Second Schedule, Part I, Cl. (8) 
— Scope — Auditor basing report under S. 227* 
Companies Act on work done by another accoun¬ 
tant in practice — If guilty of misconduct — 
Mention of name of latter account in report — If 
improper — Reference under S. 21 — Scope of 
inquiry — Powers of High Court. 

It is not illegal for an auditor to base his report 
furnished under S. 227 of the Companies Act on 
the work done by others, i.e., by a partner or 
employee of himself or his firm or by an outsider 
who is in practice, though as a general rule a sta¬ 
tutory auditor would be guilty under the first part 
of Cl. 8 of Part I of the Second Schedule to the 
Chartered Accountants Act. When no professional 
misconduct is involved in submitting a report under 
S. 227 of the Companies Act based mainly on the 
work of another accountant, he cannot become 
guilty of misconduct simply because the auditor 
mentions the fact of his basing his report on the 
work of that other in his report. On the other 
hand it would be most improper on his part if 
he does not mention the work done by that other 
accountant in the relevant parts of his report. At 
Ihe same time, if the opinion expressed by the 
auditor turns out to be false he cannot escape 
responsibility, and in ordinary circumstances it is 
the duty of the statutory auditor to inspect the 
books of account of the company himself and not 
merely to wholly rely on an inspection carried 
out by an Internal auditor. What can be gone 
into in proceedings under Section 21 of the 
Chartered Accountants Act is confined to Ihe 
classes of professional conduct contained in 
Part I of the Second Schedule which describes the 
various kinds of professional misconduct in rela¬ 
tion to chartered accountants in practice which 
require action by the High Court. (1964 ) 2 Comp 
LJ 161: 66 Punj LR 906: AIR 1964 Punj 452 
(454) (Prs 5, 9, 10) (DB). 


SECTION 234. 


-S. 234 — Writ of scire facias — Writ cannot 

issue to rescind certificate of Registration grante® 
to company — Remedy against company lies in 
winding up. See Constitution of India, Art. 226. 

AIR 1960 Andh Pra 123. 


-S. 

21 


234 — Chartered Accountants Act (1949), 
— Complaint under bv Registrar of Com- 
_ Duty and responsibility of. See Chain¬ 
'd Accountants Act (1949), S. 21. (1963) 6/ 

WN 475. 

-S. 234 (7) — Hearing after written order — 

[ieiency. 

/hat the Registrar failed to do was to give the 
ipany ‘an opportunity of being heard bef 
made his written order. The company n . 

oubtedlv heard through its advocates ‘ 

t two days, though it was subsequent to tne 

Lten order. r 

eld, that as a matter of substance theref 
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was not heard or that it was not given an oppor¬ 
tunity to present its case in writing. The mistake 
made by the Registrar was in omitting to give 
the company an opportunity of being heard before 
he made his written order. The irregularity did 
not appear to be of any importance in the circum¬ 
stances of the case. 72 Mad LW 26: (1959) 29 
Com Cas 97: 1959 Mad WN 113: AIR 1959 Mad 
229 (231) (Pt A) (Pr 10). 

-S. 234 (7) — ‘Is being carried on’ — Meaning 

of. 

The expression ‘is being carried on’ occurring 
in sub-section (7) relates to the stage of affairs 
at the time the representation to the Regisrar is 
made and not to something which is a matter of 
past history. If the persons who manage the 
affairs of a company commit acts of fraud or 
misappropriation or malversation the only persons 
who are likely to know about it at the time the 
wrongful acts are being committed are the wrong¬ 
doers themselves. 72 Mad LW 26: (1959) 29 Com 
Cas 97: 1959 Mad WIN 113: AIR 1959 Mad 229 
(232) (Pt B) (Prs 17, 19). 

-S. 234 (6) and (7) — Scope — Duty of Regis¬ 


trar. 

Neither sub-section (G) nor sub-section (7) re¬ 
quires that the Registrar of Companies should 
record any finding. Nor do either of the sub¬ 

sections say that the Registrar has to be satisfied 
that the representations are true; it is enough if 
he is of opinion that the affairs of the company 
are being carried on in the manner specified in 
sub-section (1). ‘Opinion' does not denote the 

same state of mind as is indicated by the word 

‘finding or ‘satisfaction’. The three words indi¬ 

cate varying stages of the intellectual process. 72 
Mad LW 26: (1959) 29 Com Cas 97: 1959 Mad 

WN 113: AIR 1959 Mad 229 (232) (Pt C) (Pr 22). 


——S. 234 (7) — Managing agents misappropriat¬ 
ing funds — Effect. 


11 it appears that the Managing Agents of the 
company have been misappropriating its funds 
then it will not be an answer to say that no cre¬ 
ditor or person dealing with the Company has 
been delrauded. That will be the inevitable con¬ 
sequence il the matter is allowed to develop along 
the lines the Managing Agents are alleged to he 
lollowing. It is unnecessary that the sole object 
of the operations which the Managing Agents carry 
on should be fraudulent or unlawful. It is not 
even necessary that it should he the dominant 
object. It would he sufficient if it is one of their 
objects. 72 Mad LW 26: (1959) 29 Com Cas 97: 
1959 Mad WN 113: AIR 1959 Mad 229 (233) (Pt D) 
(Pr 25). 


——S. 234 — Registrar making complaint against 
officers of company — Powers vested by section 
not availed of — Legality of action — (Criminal 
Procedure Code (1898), S. 154). 


1 he Registrar of Joint Stock Companies does 
nothing illegal or prohibited by the Companies Act 
when he addresses a letter to the Inspector-General 
oi Police charging officers of a company for 
offences under Ss. 406 and 409, Penal Code, with¬ 
out availing himsell of the powers vested in him 
by S. 234 and other relevant provisions of the Act. 


1957 Cri LJ 205: (1957) 27 Com Cas 97: (1957) 
Mad LJ (Cri) 27: 1956 Mad WN 866: AIR 1957 
Mad 65 (67, 68) (Pt F) (Pr 17). 


SECTION 235. 


•-Ss. 235, 240, 645, 646 and 658 — Inspector 

appointed to Investigate under S. 138 of the old 
Act of 1913 — Power to Issue notices under S. 240 
oi the new Act — General Clauses Act (1897), 
S. 6. 


Ordinarily the effect of the repeal of the old 
Companies Act would be governed bv the provi¬ 
sions of S. 6 of the General Clauses Act, 1897, but 
in the case of the new Companies Act, the appli¬ 
cation of the said section is subject to the provi¬ 
sions of Ss. 645 to 657 of the new Act; that is 
the effect of S. 658. The expression ‘nothing in 
this Act’ in S. 646 does not include S. 645 and 
so S. 646 should not be read as an exception lo 
proviso to S. 645; Sections 645 to 648 are the 
saving sections, and ordinarily and in the absence 
of any indication to the contrary these saving 
clauses should be read as independent of, and in 
addition to, and not as providing exceptions to 
one another. Section 646 should be construed as 
an additional saving provision. Consequently the 
inspector appointed under S. 138 (4) of the old 
Act must, by legal fiction which is authorised bv 
S. 645, be deemed to have been appointed under 
S. 235 of the new Act, and hence has authority 
and power to issue the notices under S. 240 of 
the new Act. AIR 1959 Bom 320, Affirmed. Raja 
Narayanlal Bansilal v. Manek Phiroz Mistry, 
(1960) 30 Com Cas 644: 63 Bom LR 251: (1961) 
1 An WR (SC) 173: (1961) 1 Mad LJ (SC) 73: 
(1961) Mad LJ (Cr) 208: (1961) 1 SCJ 353: (1961) 
1 SCA 531: (1961) 1 SCR 417: AIR 1961 SC 29 
(34, 35) (Pt A) (Prs 14, 15). 

-S. 235 — Writ of scire facias — Writ cannot 

issue to rescind certificate of registration granted 
to company — Remedy against company lies in 
winding up. See Constitution of India, Art. 226. 

AIR 1960 Andh Pra 123. 

-Ss. 235 and 238 — Inspector appointed under 

old Act — Right to continue under new Act. See 
Ibid, S. 645. AIR 1959 Bom 320. 

(Affirmed in AIR 1961 SC 29]. 

-Ss. 235 and 237 — Even after establishment 

of Company Law Board, the Central Government, 
held, had not lost the jurisdiction to extend time 
for investigation or to appoint Inspectors or co- 
inspectors . (1965) 2 Coni LJ 145 (Cal). 

-Ss. 235 to 246 — Misdeeds of prior manage¬ 
ment — No grounds for winding up. See Ibid, 
S. 433 (f). AIR 1962 Ker 148. 

-Ss. 235 and 237 — Duties of Inspector — 

Nature of — Consideration of bias — Relevancy. 

It cannot be said that the duties of an Inspector 
appointed by the Central Government under S. 235 
or under S. 237 of the Act arc quasi judicial in 
their nature. Where the duties of an officer are 
not judicial or quasi judicial the question of bins 
becomes irrelevant and does not disqualify. 72 
Mad LW 26: (1959) 29 Com Cas 97: 1959 Mad 
WN 113: AIR 1959 Mad 229 (234, 235) (Pt E) 
(Prs 30, 36). 

SECTION 236. 

-S. 230 — Misdeeds of prior management for 

winding up. See Ibid, S. 433 (f). AIR 1962 Ker 
148. 

SECTION 237. 

-S. 237 — Writ of scire facias — Writ cannot 

issue to rescind certificate of registration validly 
granted to company — Remedy against company 
lies in winding up. See Constitution of India, 
Art. 226. AIR 1960 Andh Pra 123. 

-S. 237 (b) — “If in the opinion of the Cen¬ 
tral Government there are eircunistances suggest¬ 
ing” — Meaning of — Nature of opinion to be 
formed — Central Government mast proceed 
reasonably — Order, when .justiciable — Company 
employing obliging auditors to cover up mal¬ 
practices — Action under S. 237 (b) not unreason,- 
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able — Non disclosure of ground for opinion does 
not invalidate proceedings. 

Where an Act left an action dependent upon the 
opinion of the administration, by some such ex¬ 
pression as “is satisfied” or “is' of the opinion” 
or “if it has reason to believe” or “if it con¬ 
siders necessary”, that opinion should be objec¬ 
tively formed, if the opinion to be formed is as 
to necessity of imposition ot collective fine or 
opinion as to necessity for detention or opinion os 
io requirement of land for the purpose of acquisi¬ 
tion under the Land Acquisition Act. The opinion 
to be lormed under S. 237 (b), of the Companies 
Act, is however, not that type of opinion. The 
:nmd of the authority when it makes an order 
under Cl. (b) of S. 237, is at an exploratory stage 
and that is the reason why it has to proceed on 
circumstances suggesting the existence of mal¬ 
practices mentioned in sub-clauses. The expres¬ 
sion “if in the opinion of the Central Government 
there arc circumstances suggesting” means that if 
it appears to the Central Government that there is 
a likelihood. T hus, it the Central Government is 
io proceed on “circumstances suggesting” it can 
merely proceed on hypothesis, that is to say, on 
a prima facie theory to be proved or disproved 
with reference to tacts, later on ascertained. Now, 
it the character of the investigation is merely that 
of a fact finding commission, the Central Govern¬ 
ment cannot be expected to form a fully objec¬ 
tive opinion about the malpractices mentioned in 
sub-clauses, before the investigation brings out 
relevant materials for the formation of such an 
opinion. It may merely form the opinion that 
there are circumstances, which may be capable of 
innocent interpretation but until so done sug¬ 

gestively sinister. The Government may proceed 
under S. 237 (b) only if there are “circumstances 
suSftesling” the existence of malpractices envisag¬ 
ed in sub-clauses (i), (ii), and (iii) of Cl. (b). By 
“reasonably” is meant not what the Court con¬ 
siders “reasonable” but what the Court considers 
is a decision that “reasonable” body would 
come to. 

An order of the Central Government under S. 237 
(b), is certainly not justiciable, if the order lias 
been made by the appropriate authority, bona fide 
and reasonably, even though the reasons may not 
fully appeal to a Court of law. It may not also 
be necessary lor the Central Government to recite 
its reasonings when making an order under S. 237 
(b). But when the exercise of the power is chal¬ 
lenged as actuated by malice in law, before a 
Court of law, justification for the exercise of the 
power must not be blanketed from the Court. The 
Court, however, would not consider it proper to 
look into the material supplied, so as to enable 
itself to arrive at a decision, if the Government is 
not inclined to give inspection of the same to die 
Company against whom the order is passed. 

If in the opinion of the Central Government 
there are circumstances suggesting that the peti¬ 
tioner company has been employing an obliging 
firm of auditors, which may cover up its mal¬ 
practices, it cannot he said that the Government 
did not act reasonably in taking action under 
S. 237 (b) or must have proceeded on a funda¬ 
mental misconception of the law and the matter 
in regard to which the opinion was to he formed: 
When the order is made by the appropriate 
authority, by and in the name of the President 
of India, and the opinion is also formed by the 
Central Government, the order cannot be charac¬ 
terised as not bona fide made, when apart from 
allegations of malice in law there is no allega¬ 
tions of malice in fact. The materials disclosed 
regarding employment of obliging auditors in the 


affidavit in opposition are circumstances, which 
may suggest to a reasonable man the necessity of 

t l l 948 0 WN in i t 78 th Dist fraiIS ° f ^ petitioner com Pany* 

Circumstances which suggest something to one 
may not suggest the same thing to another. There¬ 
fore, it the circumstances disclosed had the r e , 
mostest relevancy, the Court cannot ignore them, 
even though they do not appeal to it and decide 
whether in those circumstances an investigation 
should take place or not. Only if the circum¬ 
stances had been wholly irrelevant, even suggest 
lively, the Court can pronounce its views. 

The non-disclosure in the order under S. 237 
(b) ot the grounds tor formation of opinion does 
not, however, invalidate the proceeding taken, but, 
in appropriate cases, disclosure of the grounds mav 
be ordered. A. F. O. O. No. 209 of 1959 dated 
1-8-1931 (Cal), Expl. (1965) 2 Com LJ 152: 70 
Cal W\ 280: AIR 1966 Cal 151 (158, 159, 160. 
161) (Pt A) (Prs 16, 17, 20, 21, 22, 23, 24). 

237 (b) — Circumstances suggesting mat¬ 
ters falling in CIs. (i) and (ii) of snb-seclion (b) 
Auditors of company under obligation of com¬ 
pany Fact may create doubt as to auditors 
being indulgent. 

The value of an audit report depends upon the 
independence and integrity of the auditors. If it 
appears that auditors are under some sort of obli¬ 
gation to the company the accounts of which they 
audit, there may arise a doubt that the auditor 
might have discharged their functions much too 
indulgently. II such a doubt arises, it cannot be 
ignored as a doubt which no reasonable man 
should entertain. (1966) 2 Com LJ 152: 70 Cal 
WN 280: AIR 1966 Cal 151 (160) (Pt D) (Pr 21). 

S. 237 (b) — Order under, need not prescribe 
manner in which report by Inspector has to be 
made. 

Under S. 237 (b), which no doubt attracts the 
provisions in S. 237 (a) it is not obligatory on 
the part ol the Central Government to prescribe 
the manner in which the report bv the Inspectors 
is to be made. The word “may” in S. 237 (a) 
merely confers a liberty upon the Central Gov¬ 
ernment to prescribe tlie manner in which Ihe 
report is to be made out. The non-specification 
ot the manner in which to report is not fatal to 
the appointment of an Inspector. (1965) 2 Coin 
LJ 152: 70 Cal WN 280: AIR 1966 Ca! 151 (161, 
162) (Pt E) (Pr 25). 

-S. 237 (b) — Investigation may include wilhin 

its scope contravention of any other law for lime 
being In force. 

Sub-clause (i) of Cl. (b) of S. 237 may require 
investigation as to whether the business of a com¬ 
pany is being conducted lor a fraudulent or un¬ 
lawful purpose. This is. wide enough to include 
contravention of anv law for the time being in 

• i 

force. Law makes the investigation comprehen¬ 
sive of all sorts of illegalities. Therefore the 
order cannot be attacked on the ground that the 
investigation was not limited to sub-clauses (i) 
and (ii) of S. 237 (b) blit was made inclusive inter 
alia, of contravention of any other law lor the 
lime being in force. (1965) 2 Com LJ 152: 70 
Cal WN 280: AIR 1966 Cal 151 (161, 162) (Pt F) 

(Pr 25). 

-S. 237 (b) — Investigation directed to em¬ 
brace period from 1st April, 1958 — Inspector 
however, given discretion to conduct investigation 
in respect of period prior to 1st April, 1958 
Order does not sutler from infirmity of excess!'c 

delegation. 

Where by order made in 1963 under S. 237 
(b), the investigation in respect of the affairs ot 
a company was directed to embrace the peno 
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from after 1st April, 1958 but that notwithstand¬ 
ing, the decision to conduct investigation in res¬ 
pect of period prior to 1st April, 1958, was left 
to the personal discretion of the Inspector the 
liberty given to the Inspector to decide upon the 
necessity of carrying on his investigation even prior 
to 1st April, 1958, did not suffer from the infir¬ 
mity of excessive delegation of power. The Cen¬ 
tral Government directed an investigation in 1983 
and was of the prima facie opinion that a probe 
into past five years would suffice but nevertheless 
was not oblivious to the theory that the root of 
the trouble might lie buried deeper in the past 
and any unyielding delimitation of the period of 
investigation would not succeed in getting at the 
root. (1965) 2 Com LJ 152: 70 Cal WN 280: 
AIR 1966 Cal 151 (161, 162) (Pt G) (Pr 25). 

-S. 237 (b) — Order under, fixing time limit for 

reporting — Central Government can extend the 
'iaine. 

The law lias not fixed any time limit for the 
Inspector who is ordered to investigate under 
S. 237 (b), into the affairs of a company, lor 
reporting. Where the Central Government in the 
order under S. 237 (b) has administratively fixed 
a time limit ol four months but at the same 
time reserved the liberty to extend the time, the 
older is not had. II the Central Government can 
dx a time limit, it mav also unfix the limit and 
fefix or extend the time. The failure on lhe part 
of an Inspector to submit the report within the 
time administratively fixed certainly amounts to 
breach ot dutv on his part but the investigation 
does not lapse because ot such breach and the 
authority which had ordered the investigation mav 
condone the expire of time and further extend 
the time tor making the report. (1965) 2 Coni 
LJ 152: 70 Cal WN 280: AIR 1966 Cal 151 (161, 
162) (Pt II) (Pr 25). 

~-S. 237 (b) — Investigation under, is neither 

judicial nor quasi-judicial. 

Investigation under S. 237 (b) is impressed 

neither with judicial nor with quasi judicial cha¬ 
racter. 1932 AC 392 and AIR 1961 SC 29, Hi 1. on 

(1965) 2 Com LI 152: 70 Cal WN 280: AIR I960 
Cal 151 (162) (Pt I) (Pr 26). 

-“S. 237 (b) — Inspector under, docs not act 

mdirinlly — Co-Inspector or successor can be ap¬ 
pointed — Ministerial assistance by Inspector — 
Limits of. 

There is no dispute as to the broad proposition 
that an administrative authority may be. in cer¬ 
tain circumstances, required to ad judicially. How¬ 
ever, it is m>, it the authority had to determine 
questions affecting the rights ot citizens, on con¬ 
sideration of proposal and objection. Rul (he 
Inspector in investigation under S. 237 (b) decides 
nothing. He merely probes into the affairs ot a 
ojnpanv and embodies in the report his opinion. 

1 lie document is admissible in evidence only us a 
,niece ot opinion. The opinion by itself docs not 
allcct the rights ot the companv. flic opinion 
need not he accepted by the Ccntial Government 
and steps taken against the companv, unless the 
v.enlial Gov ei nnient also forms the same opinion, 
i lie duly ol an Inspector is to colled lads and on 
mch facts to form an opinion about the affairs 
(, f a company. Ill* does not write a judgment 
which binds the companv. The companv, against 
which an adverse opinion is lonind. mav always 
condemn the opinion as a bad opinion, if turtle*!’ 
steps be sought to be taken In the Central Gov¬ 
ernment against the company on the basis of such 
opinion. In making such an administrative en¬ 
quiry tlie Inspector need not proceed judicially 
and unless, tiiere be express or implied prohibi¬ 
tion in the statute, there may be co-inspectors 


appointed or the investigation may be carried on 
by a successor to the Inspector first appointed. 

The nature of work to be done bv the Inspector 
is not such as cannot he partlv delegated or shar¬ 
ed or left to a successor. An Inspector is not a 
disciplinary authority nor even an authority com¬ 
petent to give a judgment. Then again, the 
scheme of the Act indicates that the fact finding 
commission may be carried on by “any Inspec¬ 

tor”, appointed under S. 237, not necessarily by 
the Inspector or Inspectors, who was or were 
first appointed. The opinion formed by Hie 
Inspector and incorporated hi the report is mere¬ 
ly an opinion and mav be utilised by the Central 
Government for its own information. The report 
has not the characteristic of a judgment and does 
not operate to the prejudice* of tin* companv 
reported against, of its own force. (1956) 3 All 

ER 939 and 61 Cal W\ 816. Distinguished. It 

is hevoncl doubt that an Inspector may take the 

help of ministerial assistants within reasonable 
limits. Rut ministerial assistance must have its 
limits, it may include assistance taken from ac¬ 
counts clerks and other clerks, typists, steno¬ 
graphers and the like, who mav work under the 
direction, control and supervision of the Inspector 
hut must not include unspecified general work to 
Ik* performed at the discretion of the ministerial 
assistants. (1965) 2 Com LJ 152: 70 Cal WN 280: 
AIR 1966 Cal 151 (163, 164, 165) (Pt J) (Prs 29, 
30. 31). 


Ss. 237, 209 


Powers under, mav over-Ian 


— Order for inspection of books of account may 
be made in investigation under S. 237. 

Different powers conferred on different autho¬ 
rities under the Companies Act, have different 
objects. Section 209, deals with accounts and 
requires a companv to keep different books, giv¬ 
ing a true and fair view of the stale of affairs 
of the company at the registered office of the 
Company, or at the branch office or offices. Power 
is invested in the Registrar of companies or anv 
officer authorised in this behalf to inspect the 
hooks, in order to sot* that the hooks are being 
kept and properly kept. There is also the power 
of investigation under S. 237. The powers over¬ 
lap at times hut their objects are different. There 
is nothing to indicate that a power under the 
proviso to S. 209 (4) must not lit* exercised during 
investigation under S. 237, even it exercise of such 
power becomes neres>arv. (1965) 2 Com LJ 152: 
70 Cal WN 280: AIR 1966 Cal 151 (165) (Pt K) 
(Pr 32). 

-Ss. 237. 10-E, 637 (as amended in 1963) — 

Central Government ordering investigation under 
S. 237 (h) — Subsequent delegation of powers 
under S. 237, to Company Law Hoard under 
S. 637 —- Investigation does not eome to an end 
(antral Government retains ils control over in¬ 
vestigations started' bv itself. 

Shortly alter the amendment <>( the Companies 
Act by Companies (Amendment) Act, 1963, which 
incorporated S. 10 -K in the principal Act and 
amended S. 637 (1) and (2). there was consti¬ 
tuted. in accordance with new S. 10 E, a Com¬ 
panv Law Board, on 1st I < binary, 1964 and 
powers i 11 1 1 *r alia, under Ss. 235 to 250, in so far 
as capable of delegation were delegated to that 
body. The dutv to decide upon investigation and 
die power to direct investigation, under S. 237, of 
the Companies Art, are so much interconnected 
that one cannot he separated from the other and 
the effect ol the delegation by the Central Gov¬ 
ernment to tlie Company Law Board has been 
delegation ot both power and dutv and the con¬ 
sequence is that at present the Company Law 
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Boaid alone may decide upon investigation and 
cause the same to be carried on. 

The investigations under S. 237, already validly 
staited before the establishment of the Company 
Law Board, do not become invalid proceedings 
because the Central Government subsequently part¬ 
ed with the power. If such an investigation is to 
be continued, that must be done by the authority 
which started it. There may be insuperable diffi¬ 
culties in eflecting an adoption by the Company 
Law Board. An investigation under S. 237, is to 
be ordered by the authority which forms the 
necessary opinion. Under the scheme of the 
Companies Act, an investigation under S. 237, can¬ 
not be ordered by the Company Law Board on 
opinion formed not by itself but by the Central 
Government, which Government later on delegat¬ 
ed its authority to the Board. On a parity of 
reasons, it cannot also continue an investigation, 
started by the Central Government, about the 
necessity of which it did not itself form an 
opinion. The question of adoption of an investiga¬ 
tion, started by the Central Government, by the 
Company Law Board, being out of the way, if 
must be held that, by necessary implication, the 
Central Government retained its control over in¬ 
vestigations ordered by itself, prior to delegation 
of authority to the Company Law Board. 

If the Central Government retains jurisdiction 
over investigations started by itself, then that 
jurisdiction would include, all the powers to bring 
the investigations to a successful termination, in¬ 
cluding power to add to the number of Inspectors 
or to appoint successors in case of vacancy. (1965) 
2 Com LJ 152: 70 Cal \VN 280: AIR 1966 Cal 151 
(165, 166) (Pt M) (Prs 34, 35, 36). 

-S. 237 (b) — Investigation under — Nature of. 

Investigation against public company tends to 
shake its credit and adversely affects its compe¬ 
titive position in the business world, even though, 
in the end, it may be completely exonerated and 
given a character certificate. Such an investiga¬ 
tion may be justified only as a necessary evil. As 
such, it must be carried out quickly and in such 
a manner as may reduce the threat to the credit 
of the company to the minimum. Any investiga¬ 
tion sought to be carried on oblivious of this 
aspect of the matter may tend to become un¬ 
reasonably burdensome and may invite opposi¬ 
tion. Then again, it must not be forgotten that 
during the time that an investigaion is carried on, 
the company under investigation is not in the posi¬ 
tion of an accused and the persons in charge of 
the management of the company must not be 
treated as such. Section 237, requires that one or 
more competent persons shall be appointed as 
Inspectors. This competency includes capacity and 
qualification as well as adroitness and subtlety lor 
tlie particular work. (1965) 2 Com LJ 152: 70 
Cal WN 280: AIR I960 Cal 151 (166, 167) (PI N) 
(Pr 37). 

-S. 237 — Even after establishment of Com¬ 
pany Law Board, the Central Government held, 
liad not lost the jurisdiction to extend time for 
investigation or to appoint Inspector or co-Inspec- 
tors. See Ibid. S. 235. (1965) 2 Com LJ 145: 

70 Cal \VN 399. 

-S. 237 (b) — “Circumstances suggesting” — 

Forming of a fully objective opinion by Central 
Government about malpractices not required — 
Mere assertion by Central Government that it fol¬ 
lowed the law’ in making order is not, however, 
enough. 

The Central Government cannot be expected to 
form a fully objective opinion about the malprac¬ 
tices mentioned in sub-clauses (i), (ii), and (iii) 

of S. 237 (b), before the investigation brings out 
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relevant materials for the formation of such 
opinion. It may merely form the opinion that 
there are circumstances which may be capable of 
innocent interpretation, but until so done sug¬ 
gestively sinister. This is a form of opinion which 
is lesser in degree than the self-confident opinion 
based on reasonable materials, commonly known 
as objective opinion, but greater in degree than 
the speculative view, which goes by the name 
of subjective satisfaction. AIR 1961 SC 29, Rel. on. 

An^ order of the Central Government under 
S. 237 (b) is certainly not justiciable, if the order 
has been made by the appropriate authority bona 
tide and reasonably, even though the reasons may 
not fully appeal to a Court of law. It may not 
also be necessary for the Central Government to 
recite^ its reasonings when making an order under 
S. 237 (b). But wdien the exercise of the power 
is challenged as actuated by malice in law, before 
a Court ot law, justification for the exercise of 
the power must not be blanketed from the Court. 
The mere assertion that the Central Government 
lollow’ed the law in making the order and did 
not act without any legal excuse is not enough 
to satisfy the judicial conscience of the Court. 
(1965) 2 Com LJ 145 : 70 Cal WN 399. 

~—S. 237 — Misdeeds of prior management 
No grounds for winding up. See Ibid S. 433 (f). 

AIR 1962 Ker 148. 

-S. 237 — Order of Court directing investiga¬ 
tion — Nature of — Does not amount to judg¬ 
ment within Cl. 15 of Letters Patent — No ap¬ 
peal lies from the order — Letters Patent 
(Madras), Cl. 15. ILK 35 Mad 1; (1954) 2 Mad 
LJ 528 (FB); AIR 1954 Mad 1057 and AIR 1961 
SC 29, Rel. on. 74 Mad LVV 735: (1962) 32 Co m 
Cas 52: ILR (1962) Mad 171: (1962) 1 Mad LJ 
353: 1961 Mad WN 612: AIR 1962 Mad 163 (164) 
(Prs 5, 7) (DB). 

-Ss. 237 and 235 — Duties of Inspector — 

Nature of. See Ibid, S. 235. AIR 1959 Mad 229. 

SECTION 238. 

-S. 238 — Inspector appointed under old Act 

— Right to continue under new Act. See Ibid, 

S. 645. AIR 1959 Bom 320. 

-S. 238 — Misdeeds of prior management 

No ground for winding up. See Ibid, S. 433 
(f). AIR 1962 Ker 148. 

SECTION 239. 

0-S. 239 — Validity — If violates Art. 14 of 

the Constitution. See Constitution of India, 
Art. 14. AIR 1961 SC 29. 

- S. 239 — Misdeeds of prior management — 

No ground for winding up. See Ibid, S. 433 UN 

AIR 1962 Ker 148. 

SECTION 240. 

0 -S. 240 — Validity — If offends against 

Art. 20 (3). See Constitution of India, Art. 20 (3). 

AIR 1961 SC 29. 

®-S. 240 — Inspector appointed to investigate 

under S. 138 of the old Act of 1913 — Inspector 
has power to issue notices under S. 240 of the 
new’ Act of (1956). See Ibid, S. 235. AIR 196 

SC 29. 

-S. 240 — Validity of. See Constitution cf 

India, Art. 20 (3). AIR 1959 Bom 320. 

-S. 240 (5) — Validity. See Constitution o / 

India, Art. 14. AIR 1959 Bom 320. 

- S. 240 — Misdeeds of prior management •— 

No ground for winding up. See Ibid, S. 4 66 1 r* 

AIR 1962 Ker 148. 
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-S. 240 (3) (as amended by Act 53 of 

t963) — Investigation into affairs of company — 
Appellant stopping answering questions put by 
Inspector — Application by Inspector to Tribunal 
under S. 240 (3) — Limits to jurisdiction of Tri¬ 
bunal under S. 10-A (1) (b). See Ibid, S. 240 
(5). ILR (1965) 2 Punj 339 (DB). 

-Ss. 240 (5), 240 (3) and 10-A (1) (b) (as 

amended by Act 53 of 1963) — Investigation into 
affairs of company — Appellant stopping answer¬ 
ing questions put by Inspector — Plea that answers 
might be used as evidence in pending criminal 
case — Objection not as to specific questions but 
vague — Protection of Art. 20 (3) of Constitu¬ 
tion not available — Limits to jurisdiction of Tri¬ 
bunal under S. 10-A (1) (b) indicated — Investi¬ 
gating Inspector, an employee of Company Law 
Administration — Natural justice, if violated — 
Object of appointing two Inspectors for investi¬ 
gation. 

On report by the Registrar of Companies under 
S. 234 (6) of the Companies Act, 1956 the Cen¬ 
tral Government appointed a legal adviser and an 
accounts ofTicer, both working in the department 
of Company Law Administration, as Inspectors to 
investigate into the affairs of the Company. The 
former alone took up the investigation. The ap¬ 
pellant appeared before him to give statement but 
the very next day moved application objecting to 
being questioned by the Inspector. When the 
Inspector moved an application before the Tri¬ 
bunal under S. 240 (3) read with S. 10-A (1) 
(b) of the Companies Act, the appellant raised 
many objections which were repelled by the Tri¬ 
bunal. It made an order directing the appellant 
to appear before the Inspector and answer any 
questions which might be put to him by the 
Inspector. In appeal against that order to the 
High Court, under S. 10-D of the Companies Act, 
it was contended by the Appellant that he was 
compelled to answer questions the answers to 
which would have incriminated him for offences 
of criminal breach of trust of the funds of the 
Company s predecessor company, in the criminal 
case pending against him, in ~ as much as the 
answers obtained could have been used against him 
under S. 240 (5) of the Companies Act. 11 is 
main contention was that there was contraven¬ 
tion of Art. 20 (3) of the Constitution. 

Held (i) that in the absence of the form and 
nature of the question objected to, it was next to 
impossible to reach a conclusion whether or not 
it might have any connection with that prosecu¬ 
tion and tended lobe an incriminating question for 
offences which were subject-matter of that prosecu¬ 
tion or for that matter of any other offence. No 
doubt, every tribunal having the power to examine 
a person in any connection must keep in view 
Hie provisions of Art. 20 (3) of the Constitution, 
but merely because the Tribunal had not made 
reference to that Article in the closing sentences 
of its order it did not mean that the Inspector was 
not to have regard to the provisions of that Arti¬ 
cle. When there was no specific question before 
the Tribunal with regard to which it could con¬ 
sider the applicability or otherwise of Art. 20 (3) 
hut a vague allegation was made before it that 
the questions that were likely to be put to the ap¬ 
pellant would have the tendency to contravene 
Art. 20 (3) the 1 ribunal could not possibly have 
taken note of that vague allegation and passed 
an effective order. The Tribunal could not pos¬ 
sibly have made a blanket order stopping the 
enquiry on such a vague approach, upon which 
it was impossible to bring to bear Art. 20 (3). 
There was no manner of applying that Article 
except to something specific and definite, from 


which it could be made out that what was being 
sought from the party would provide evidence of 
an incriminating nature against him. Particularly 
that was so with regard to an oral statement 
that a party, as the appellant in the appeal, was 
obliged to make under the law. It was not pos¬ 
sible lor the Inspector to prepare a list of ques¬ 
tions for the simple reason that the run of the 
questions would depend to a very great extent 
upon the manner in which the answers were 
given and the information sought in question was 
supplied. When a question was put and if 
Art. 20 (3) was attracted, an objection could 
have been taken to a question and then the objec¬ 
tion could have been followed up. 

(ii) that the Tribunal because of S. 10-A (1) 
(b) exercised the powers of the Court under 
S. 240 of the Companies Act. It was evident in 
the facts of the case that the Inspector could only 
certify the refusal of the appellant ‘to appear 
before him personally’ and ‘to answer any ques¬ 
tion which is put to him’, and the Tribunal could 
only order the appearance of the appellant and 
require him to answer any questions which may 
be put to him by the Inspector’. That was the 
limitation of the jurisdiction of the Tribunal. It 
could either direct the appellant to answer any 
questions put to him by the Inspector or dis¬ 
miss the application of the Inspector with regard 
to any particular question or questions. But under 
that provision it lacked jurisdiction to stop an 
investigation ordered by the Central Government 
under S. 235 of the Act and the High Court 
too had no power to do that either while hear¬ 
ing an appeal from an order of the Tribunal. 

(iii) No doubt, that the Inspector appointed for 
investigation was a legal adviser in the Company 
Law Administration, but all investigations on the 
side of the Government would normally be con¬ 
ducted by Government Olficials or Government 
agencies and it was not clear how any principle 
of natural justice intervened to stop such investi¬ 
gations. 

(iv) that the argument that both the Inspectors 
must have acted in unison and as a body was 
obviously incorrect, for there would be no point 
in empowering them to carry out the investiga¬ 
tion jointly and severally if every time they were 
compelled to act jointly. The object of thus ap¬ 
pointing two Inspectors with power to conduct ihe 


investigation jointly and severally was evident that 


each one of the Inspectors might be able to carry 
on a part of the investigation by himself on a 


particular aspect of the affairs of the company. 

(1905) 2 Com LJ 311: (1966) 36 Com Cas 201; 


ILR (1965) 2 Punj 339 (DB). 


SECTION 241. 

-S. 241 —- Misdeeds of prior management —- 

No ground for winding up. See Ibid, S. 433 (f) 

AIR 1962 Ker 148. 


SECTION 242. 

-S. 242 —• Prosecution by one of directors —- 

Slay oi, with certain directions — Fresh prosecu¬ 
tion — Maintainability. See Companies Act (1913) 
S. 278. 1959 Crl LJ 707; AIR 1959 Cal 387. 

-S. 242 — Misdeeds of prior management — 

No ground for winding up. See Ibid, S. 433 (f) 

AIR 1962 Ker 148. 1 

S. 242 (1) Scope — OITenccs punishable 
under Ss. 406 and 409, Penal Code — Investiga¬ 
tion by Inspector of Police C. I. D. — If without 
jurisdiction — (Criminal Procedure Code (1898) 

Ss. 154, 156 and 157 — Penal Code (1860), Ss. 408 
and 409). 
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By ilself S. 242 (1) does not divest a police 
officer of the jurisdiction conferred upon him 
either under Ss. 154, 156 or 157, Criminal Proce¬ 
dure Code and does not bar the exercise of the 
jurisdiction of an Inspector of Police C. I. D. to 
investigate into a complaint of the commission 
ol cognizable offences punishable under Ss. 406 
and 409. 1957 Cii LJ 205: (1957) 27 Com Cas 97: 

(1957) Mad LJ (Cri) 27: 1956 Mad WN 866: AIR 
1957 Mad 65 (67) (Pt E) (Pr 16). 

SECTION 243. 

--S. 243 — Writ of scire facias — Writ cannot 

issue to rescind certificate of registration validly 
granted to company — Remedy against company 
lies in winding up. See Constitution of India, 
Art. 226. AIR 1960 Andli Pra 123. 

-S. 243 — Misdeeds of prior management — 

No ground lor winding up. See Ibid S. 433 (f). 

AIR 1962 Ker 148. 

SECTION 244. 

• -S. 244 — Misdeeds of prior management — 

No ground for winding up. See Ibid, S. 433 (1). 

AIR 1962 Ker 148. 

SECTION 245. 

-S. 245 — Misdeeds of prior management — 

No ground for winding up. See Ibid, S. 433 (f). 

AIR 1962 Ker 148. 

SECTION 246. 

-S. 246 — Misdeeds of prior management •— 

No ground for winding up. See Ibid, S. 433 (f>. 

AIR 1962 Ker 148. 

SECTION 252. 

• -S. 252 — Agent — Who is — Director of 

company is its agent. See Penal Code (1860), 

S. 409. 1962 (2) Cr LJ 805: AIR 1962 SC 1821. 

• -S. 252 — Entrustment of property — Direc¬ 

tors are not only agents but in some sense and 
to some extent are in position of trustees. See 
Penal Code (1860), S. 405. 1962 (2) Cr LJ 805: 

AIR 1962 SC 1821. 

-S. 252 — One of directors of Companv enter¬ 
ing into contract — Liability of. See Contract 
Act (1872), S. 43. AIR 1959 All 29. 

• -S. 252 — Company is separate entity from 

directors — They cannot be compelled to attend 
without summons. See Civil P. C. (1908), S. 115. 
1958 Nag LJ (Notes) 79. 

-Ss. 252, 293 and 300 — Powers of manag¬ 
ing director — Duty of persons dealing with him. 

Where a company is regulated by a memo¬ 
randum and articles registered in some public 
office, persons dealing with the company are 
bound to read the registered documents and to 
see that the proposed dealing is not inconsistent 
therewith. They need not enquire into the regu¬ 
larity of the internal proceedings. (1850) 6 El & 

B1 327 and AIR 1925 All 206 (2) and AIR 1932 
All 141 and AIR 1936 Bom 62, Rel. on. 

So if there is a managing director and autho¬ 
rity in the articles lor the directors to delegate 
their powers, to him, a person dealing with him 
may assume that he has power to do what lie 
purports to do provided that it is within the ordi¬ 
nary duties of a managing director. All he has 
to see is that the managing director might have 
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power to do what he purports to do. (1896) 2 Ch 
93, Rel. on. But the rule cannot apply where the 
question, is not one as to the scope of the power 
exercised by an apparent agent of the company, 
but is in regard to the very existence of the 
agency. 1957 Ker LT 309: (1957) 27 Com Cas 
591: AIR 1957 Ker 97 (98) (Pr 4). 

SECTION 254. 

® 8. 254 ‘Assignment of his office’ by 

director — Assignment* does not include “appoint¬ 
ment” — Director appointing successor by wiil— 
Appointment is valid and does not offend S. 312. 
See Ibid, S. 312. AIR 1961 SC 573. 

SECTION 255. 

® “S. 255 — ‘Assignment of his office’ by direc- 

^ or Assignment’ docs not include ‘appointment’— 
Director appointing his successor in office by will 

Appointment is valid and does not offend 
S. 312. See Ibid, S. 312. AIR 1961 SC 573. 

8. 255 — Scope — Compromise scheme decree 
— Construction — Decree fixing number of mem¬ 
bers ot managing board of registered society •— 
Power ot general bodv to increase such number. 
See Civil P. C. (1908). S. 92. (1958) 1 Audh 
WJR 244. 

“ 8s. 255, 166, 256 — Elected director — Tenure 

oi oil ice — Annual General Meeting not called 
as required bv S. 166 — Director vacates office 
on last dav on which such meetings could have 
been called. See Ibid, S. 166. AIR 1960 Boro 
312. 

——Ss. 255, 256, 258, 262; Sell. I, Table A, Regu¬ 
lation 75 — Board of directors — Effect of 
vacancy — Board does not become invalid or un¬ 
able to function — Company restrained by in¬ 
junction from holding general meeting — Party 
obtaining injunction is estopped from challenging 
constitution of Board on ground of vacancy — 
Evidence Act (1872), S. 115. 

The mere occurrence of a vacancy in the Board 
of Directors by reason of retirement by rotation 
or by reason of a disqualification incurred or 
death or resignation, cannot have the effect of 
the Board becoming invalid, and for that reason 
unable to function as a Board. The Act contem¬ 
plates occurrence of vacancy in the Board and 
has made provision for filling up such vacancy 
and power has been given to the Board to ap¬ 
point directors for the purpose of filling up the 
vacancy. To hold that a Board becomes an in¬ 
valid Board, because a vacancy has occurred, and 
a resolution has not been passed by the Company 
reducing the number, would be to introduce a 
principle in company law, the result of which in¬ 
evitably will be the creation of a deadlock. 

Where by orders of the Court, a company is 
prevented from holding general meeting for ap¬ 
pointing a director, the litigant at whose instance 
and for whose benefit such orders have been 
made, cannot turn round and complain that there 
is no valid Board, because a vacancy caused by 
retirement by rotation has not been filled up. 
(1965) 1 Com LJ 35: (1965) 35 Com Cas 187: 

69 Cal WN 137. 

-Ss. 255, 256, 159, 162 and 220 — Private 

limited company not subsidiary of public company 
Articles of Association incorporating provisions 
of S. 256 (1) and (4) regarding election of direc¬ 
tors — Last annual general body meeting beiti 
on 25-6-1955 — Directors cannot continue in office 
after end of financial year 1958 — Failure to 
submit annual return and balance-sheet for 
1959 — Directors held not liable. 
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Held, on facts that though Cl. (1) of S. 256 
of the Companies Act does not apply to a private 
company which is not subsidiary of a public com¬ 
pany, any such company may by its articles, adopt 
its provisions. If in any calendar year an annual 
meeting is not held under an article of the com¬ 
pany those directors who would have retired at 
the meeting had the same been held will vacate 
office on the last day of the year. The appellants 
should be held to have retired from their office 
as directors by the end of the financial year 
of 1958, ending with 80th September, 1958, if not 
earlier. They cannot therefore be held liable for 
not submitting the annual return or the balance- 
sheet for the subsequent financial year ending 
with 30th September 1959. (1953) 1 Mad LJ 275 : 
AIR 1953 Mad 467, Foil.; AIR 1960 Bom 312, Rel. 
on; 1961 (1) Cr LJ 319: AIR 1961 SC 186, Dist. 
1963 Mad WN 312: (1963) 1 Comp LJ 308: (1963) 
(1) Mad LJ 395: 1963 Mad LJ (Cr) 251: (1963) 33 
Com Cas 548: 1964 (1) Cr LJ 105 (2) (Mad). 


Ss. 255 to 259 and 397 — Private limited com¬ 
pany — Relationship amongst partners — Nature 
of — Agreement amongst partners to hold shares 
in equal proportions, to make named partner chair¬ 
man. to have equal representation in the Board of 
Directors and not to sell shares to puhlic—Agree¬ 
ment not incorporated in Articles of Association 
— Company converted into public companv — 
Agreement held could not he enforced against 
public company in its working. See Ibid, S. 3. 
AIR 1963 Orissa 189. 


SECTION 256. 

’ J*>6, 166, 255 — Elected director — Tenure 

of office — Annual General meeting not called as 
required by S. 166 — Director vacates olfice on 
last day on which such meeting could have been 
called. Sec Ibid, S. 166. AIR I960 Bom 312. 

S* 256 — Board of directors — Effect of 
vacancy — Board does not become invalid or un¬ 
able to function — Company restrained by injunc¬ 
tion lrom holding general meeting — Party obtain¬ 
ing injunction is estopped from challenging consti¬ 
tution of Board on ground of vacancy. See Ibid 
S. 255. ( 05) 69 Cal WN 137. 

” 256, 186, 187 — Powers of Court under 

S. 186 Directors can he appointed only in an¬ 
nual general meeting — They cannot be appoint¬ 
ed in extraordinary general meeting called under 
S. 186. Sec Ibid, S. 186. AIR 1961 Madh Pra 340. 

256, 255, 159, 162 and 220 — Private Limit¬ 
ed Company not subsidiary of public company— 

corn Assor / iation incorporating provisions of 
8. -.m (1) and (4) regarding election of directors 
' Cast Annual general body meeting held on 25- 
6-1955 — Directors cannot continue in office 
rdtor end of financial year 1958 — Failure to sub¬ 
mit annual return and balance sheet for year 
J 956 — Directors held not liable. See Ibid, Ss. 255, 
7;; ro 50 ; 1G2 and 220. (1963) 1 Com LJ 308: 
(1963) 1 Mad LJ 395: 1903 Mad LJ (Cri) 251- 
(1964) 1 Cr LJ 105 (2) (Mad). 

--Ss. 256 to 259, 397, 81, 9 (b) and 3 — Pri- 

vn t e Limited Company — Relationship amongst 
partners Nature of — Agreement amongst part¬ 
ners to hold shares in equal proportions 
not incorporated in Articles of Association — 
Company converted into public company — Agree¬ 
ment held could not he enforced against public 
yompanv in its working. See Ibid, Ss. 3, 9 (b) 
-'•>0 lo 259; 397. AIR 1963 Orissa 189. 

SECTION 257. 

J . 2;>/ to 2i>», 397, 81, 9 (b) and 3 — Private 

Limited Company — Relationship amongst partners 


— Nature of — Agreement amongst partners 
to hold shares in equal proportions not 
incorporated in Articles of Associations — Com¬ 
pany converted into public company — Agreement 
held could not be enforced against public com¬ 
pany in its working. See Ibid, S. 3. AIR 196$ 
Orissa 189. 

SECTION 258. 

-S. 258 — Board of directors — Effect of 

vacancy — Board does not become invalid or un¬ 
able to function — Company restrained by injunc¬ 
tion from holding general meeting — Party obtain¬ 
ing injunction is estopped from challenging consti¬ 
tution of Board on ground of vacancy. See Ibid, 
S. 255. (’65) 69 Cal WN 137. 

-S. 258 — Validity of Regulation 75 — Regula¬ 
tion is not ultra vires S. 258. See Ibid, Sch. I, 
Table A, Regn. 75. (’65) 69 Cal WN 137. 

——Ss. 258, 259, 257, 397, 81, 9 (b) and 3 — 
Private Limited Company — Relationship amongst 
partners—Nature of—Agreement amongst part¬ 
ners to hold shares in equal proportions 

not incorporated in Articles of Association — 
Company converted into public company — Agree¬ 
ment held could not lie enforced against public 
company in its working. See Ibid, S. 3. AIR 1963 
Orissa 189. 

SECTION 259. 

—Ss. 259, 258, 257, 397, 81, 9 (b) and 3 — 
Private Limited Company — Relationship amongst 
partners — Nature of — Agreement amongst part¬ 
ners to hold shares in equal proportions 

not incorporated in Articles of Association — 
Company converted into public company — Agree¬ 
ment held could not be enforced against public 
companv in its working. See Ibid, S. 3. AIR 
1963 Orissa 189. 

SECTION 260. 

Ss. 260,' 255, 256, and 166 — Elected director 
— Tenure of office — Annual general meeting 
not called — Director cannot claim to continue 
to the office of director. See Ibid, S. 166. An? 

1960 Bom 312. 


SECTION 261. 

-Ss. 261 (1) (a), (d) and (f), 2 (30) and 2 

(3) (d) — Officer — Person holding office or 

place of profit — Test to determine — Partner 
of managing agent firm — Is officer and also 
holds office or place of profit under the managed 
company — Employee of such firm elected as 
director of company — Election hit by S. 261 (1) 
(d) and (f) read with Cl. 1 (a). 

Where the managing agent of a company is a 
firm, any partner in the firm is also the officer 
of the company under S. 2 (30). In order to 
determine whether a person holds an office or 
place of profit under a company, the following 
tests may he applied, namely: (1) What authority 
has the power to make an appointment lo the 
office concerned? (2) What authority can take 
disciplinary action and remove or dismiss the 
holder of the office? and (3) By whom and from 
what source is his remuneration paid? AIR 1958 
Bom 314, Rel. on. Though managing agent has 
large rights under the agreement of agency, he 
is as liable for breaches of duty as any other 
smaller officer in the company. The managing 
agent must, therefore, be regarded as an officer 
holding an office or place of profit under the 
company. The major tests are satisfied in the 
case ol a partner of the managing agency firm 
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who must, therefore, be held to be an officer hold¬ 
ing an office or place of profit under the com¬ 
pany under S. 261 (1) (d). When management 
is entrusted to a person by the managing agent, 
that person is in no better position than an 
employee of the company. When that person is 
elected as director, the election is hit by S. 261 (1) 
(d) and (f) read with S. 261 (1) (a). 63 Bom LR 
<378: 1961 Nag LJ 652: ILR (1962) Bom 186: AIR 
1962 Bom 92 (94, 95, 96, 97) (Pt B) (Prs 8 to 
12, 15, 17, 19, 22). 

SECTION 262. 

-Ss. 262 and 255 — Board of directors—Effect 

of vacancy—Board does not become invalid or un¬ 
able to function — Company restrained by injunc¬ 
tion from holding general meeting — Party obtain¬ 
ing injunction is estopped from challenging consti¬ 
tution of Board on ground of vacancy. See Ibid, 
S. 255. (’65) 69 Cal WN 137. 

SECTION 265. 

-Ss. 265, 397 to 409 — Appointment of direc¬ 
tors according to principle of proportional re¬ 
presentation — Powers of High Court and Central 
Government — Extent of. 

Appointment of directors according to the prin¬ 
ciple of proportional representation under S. 265 
is not a matter of exclusive jurisdiction of the 
Central Government under Sections 408 and 409. 
In fact, powers of Court under Group A (Ss. 397 
to 407) are much wider than those of Central 
Government under Group B (Ss. 408 and 409). The 
power of the Central Government is limited to 
fresh appointment of directors only in certain 
contingencies as provided in S. 408; the question 
of Central Government to make fresh appointments 
of directors according to proportional representa¬ 
tion under S. 265 as provided in the proviso to 
S. 408 (1), can only arise if the Company has 
not availed itself of the option given to it under 
S. 265; so, if the option to company to adopt pro¬ 
portional representation for the appointment of 
directors is not availed of by the Company, then 
only the Central Government may direct the Com¬ 
pany to amend its articles in the manner provid¬ 
ed in that section. The Central Government can 
impose on the Company not more than two direc¬ 
tors for a period not exceeding three years only 
under conditions and in contingencies as provided 
in S. 408. The powers of Court under Group A 
(Ss. 397 to 407) arc, however, much wider in that 
if the Court passes an order, providing for the 
appointment ol the directors according to the 
-principle of proportional representation, then by 
virtue of S. 404, such order of Court, making the 
alterations, shall, in all respects, have the same 
effect as if the alterations had been duly made 
by the Company, in accordance with the provi¬ 
sions of the Act, and accordingly, the company 
w ill be deemed to have availed itself of the option 
given to it under S. 265 and so there is no scope 
Toft for the Central Government to exercise its 
powers under S. 408. AIR 1962 Orissa 202 «17, 
218) (Pt D) (Prs 36, 37). 

tRcvcrscd on another point in AIR 1963 Orissa 189.3 

SECTION 269 

_Ss. 269 and 317 — Reappointment of Manag¬ 
ing Director under S. 269 (2) — Request to Cen¬ 
tral Govt, made — Anticipating approval, the ap¬ 
plicant cannot function as Managing Director — 
In case of violation of S. 317 (1) and (3) the 
offender would be the company and not the in¬ 
dividual. 1964 All Cri R 241: 1964 All WR (HC) 

^ 68 . 


--S. 269 — Construction and scope ol — Exist¬ 
ing company having office of Managing Director- 
Appointment of particular person as Managing 
Director after commencement of Act — Approval 
of Central Government — Necessity — Amending 
Act (65 of 1960) — Effect of — Person appoint¬ 
ed after Act signing statement as Managing Direc¬ 
tor before approval of appointment — Offence — 
Section 628 — Applicability. 

Section 269 of the Companies Act, 1956, would 
cover only case of appointment of a Managing 
Director ior the first time after the commence¬ 
ment of the Act and not cases of appointment of 
a particular person as a Managing Director after 
the commencement of the Act, when the company 
had a Managing Director even before the Act 
came into force. Hence the approval of the Gov¬ 
ernment of India would be necessary only in a 
case when the office of the Managing Director was 
created for the first time after the Act came into 
force and a person appointed to that office and 
not to an appointment of a named person as 
Managing Director after the Act in the place of 
another person who held that office before the 
Act. 


Difference between section 269 of Act (I of 1956) 
and section as amended by Act (LXV of 1960), 
pointed out. 

A person appointed as Managing Director of a 
company after the commencement of the Act, 
where the company had a Managing Director 
before would not therefore be guilty of an offence 
of making a false statement under section 628 ol 
the Act, if he signs a Balance Sheet, return or 
other statement as Managing Director, after his 
appointment, though his appoinment had not been 
approved by the Central Government because sec¬ 
tion 269 before its amendment in 1960, would not be 
attracted to such a case. (1964) 2 Comp 

LJ 176: (1964) 2 Mad LJ 498: 77 Mad LW 751: 

1964 Mad LJ (Cr) 682: (1965) 35 Com Cas 163: 

1965 Mad WN 11: 1965 ( 2) Cri LJ 104: AIR 
1965 Mad 397 (308) (Pr 3). 


SECTION 271 


-Ss. 271 and 633 (2) — Directors — Failure to 

file declarations — Notice — Words ‘liable lor 
prosecution’, in notice — Meaning of — Claim for 
relief under S. 633 (2) held not justified. 

Where the Registrar of Companies sent a notice 
lo the directors pointing out that they had not 
filed the declarations under S. 271 as required and 
that they would be liable for prosecution. 

Hekl, that the words “would be liable for 
prosecution” indicated to the Directors what the 
position of law was. A decision on the part of the 
authorities to prosecute the Directors could not 
be read in the notice and the Directors were not 
entitled to relief under S. 633 (2). (1963) 33 Com 
Cas 163 (Punj). 


SECTION 274. 

—Ss. 274 (1) (e), 283 (1) (f) and Sch. I, Tab. A. 
egn. 17 — Call — Meaning of — Amount requir- 
i on allotment of fully-paid up shares Is not a 
ill for purposes of Act though it is deemed to 
e such for purposes of Regulations — Failure o 
irector to pay such amount within time docs no 
itail vacation of Ills office under S. 283 (1) (H 
p disqualification under S. 274 (1) (e). 

The amount remaining unpaid after amounts pay- 
o\e on application and allotment have been paia, 
generally called up by the company by maKine 
‘call’ on its shareholders from time to tin 
> necessity requires. The payment require 
lotment of shares is not a call within t e 
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'ing of S. 283 (1) (f), Companies Act (1956). There¬ 
fore, failure of a director to pay the amount 
required on an allotment of fully paid-up shares 
■cannot attract the provisions of S. 283 ( 1 ) (f).In 
view of the penal provision contained in S. 283 ( 2 -A) 
the section has to be construed strictly and the 
sum payable by the director cannot be deemed to 
be a call for purposes of the Act by virtue ol 
Sch. I, Table A, Reg. 17. That regulation no doubt 
^ives an extended meaning to the term call but 
The deeming provisions of that regulation are only 
intended for the purposes of the Regulations as 

is clear from Cl. (2) of that Regulation. There¬ 

fore the failure of a director to pay the amount 
within six months from the date on which he is 
required to pay the amount on allotment ot lullv 
paid-up shares does not entail vacation of his 

office under S. 283 (1) (f) or disqualification 

under S. 274 (11 (el. Further the disqualification 

incurred by a director under S. 274 (11 (el by 
failure to pay any call within six months of the 
last date fixed for the payment of it, ceases as 
soon as the payment is made thereat ter. ILR 
(1964) 14 Raj 135. 


SECTION 283 


-Ss. 283, 284 and 303 — Resignation by direc¬ 
tor — Application to Court for order directing 
company to remove ids name as director — Com¬ 
petency — R. 9 of Company Rules — Scope of. 

An application to the Court purported to have 
{.ran tiled under S. 283 of the Companies Act 
and R. 9 of 1 lie Company Rules. l>v a director of 
a company tor an order directing the company 
lo remove the applicant’s name from the Board 
ol Directors as and from a particular date on 
the ground that ho has tendered his resignation, 
but the company had not reported the same to 
the Registrar as required hv S. 303, is not main¬ 
tainable. A director who has resigned will he 
deemed to have* resigned from the date of his 
resignation, without prejudice of course, to his 
tiahdilies and obligations which had occurred up 
to that date and which he cannot evade hv sever¬ 
ing his connections with the company. R. 9 being 
only a replica ol S. 151, Civil Procedure Code, 
tin 1 extent and limit ol inherent powers under S. 151. 
Ci\il Procedure Code apply mutatis mutandis to 
R. 9 also. The Companies Act deliberately makes 
no provision for exercise of jurisdiction in regard 
to resignation of directors and, therefore, the in¬ 
herent powers of Court under R. 9 cannot be 
invoked in such matters. 73 Mad IAV 106: AIR 
I960 Mad 482 (483. 484) (Prs 5, 6 , 10, 11, 12) 

-Ss. 283 (1) (f). 274 (1) (e) — “Call” — 

Meaning of — Amount required on allotment of 
fully-paid up shares is not a call for purposes of 
Act though it is deemed to be such for purposes 
of Regulations — Failure of director to pay such 
amount within time does not entail vacation of 
his office under S. 283 (1) (1) or disqualification 
under S. 274 (1) (c). Sec Ibid, S. 274 (1 ) (o). 
ILR (1964) 14 Raj 135. 

SECTION 284 


-S. 284 — Removal of managing director — 

Resolution by Board of Directors — Validity — 
Article of association — Construction. 

The plaintiff was appointed a joint managing 
director by a resolution. Immediately before the 
passing ol that resolution the plaintiff was a spe¬ 
cial director appointed under Art. 93 (1)) and was 
entitled to certain remuneration. The resolution 
removing the plaintiff as a managing director, 
which was challenged did not even purport to adver¬ 
sely affect in any way the plaintiff’s said appoint¬ 
ment as special director or his rights to remunera¬ 
tion. The only question was which authority was 

CVol. 3] Fn. D. 57. 


empowered by the articles lo remove a managing 
director. The plaintiff contended that that power 
of removal, on a true construction of Art. 100, 
was in the general meeting of the members of 
the company to be exercised by a special resolu¬ 
tion, whereas the defendant company contended 
that it was in the board of directors themselves. 

Held, that Art. 100 did not lay down any provi¬ 
sion for removing a person from his managing 
directorship. 

Held, further that inasmuch ns there was a 
delegation of powers by the company to its Board 
of directors lo the extent mentioned in Art. 99, 
for the purpose of considering I he exercise of 
those powers, the relationship was that of prin¬ 
cipal and agent and sub-agent. Under S. 193 of the 
Indian Contract Act, the agent, namely, the hoard 
of directors, stood in the position of a principal 
in relation lo the sub-agent, namely, the manag¬ 
ing director; and under S. 203 of that Act, subject 
to the exceptions and conditions mentioned in that 
section, a principal could revoke the authority 
given to the agent and therefore the hoard of 
directors as the principal of the managing direc¬ 
tor could alwavs revoke the authority of its agent 
the managing director. A revocation of all powers 
was tantamount to removal and therefore even in 
this position the Board of directors of the defen¬ 
dant company had under Art. 99, a power to 
remove Ihc managing director, although such a 
power of removal had not been expressly given 
hv that article. (1910) l Ch 532, Rel. on. 60 Rom 
LR 1024: (1959) 29 Com Cas 501: AIR 1959 Bom 
201 (217, 218, 219) (Pi C) (Pis 01, 02). 

-Ss. 284, 283, and 303 — Scope — Resignation 

by director — Application to Court for order 
directing company to remove his name as direc¬ 
tor is not maintainable — Scope of R. 9 of Com¬ 
pany Rules. See Ibid, S. 283. AIR I960 Mad 482. 

SECTION 286. 

-S. 286 — Corporation — Meeting — Notice of 

— Majority resolution — If binding on absent 
members — Powers of general body to reverse 
resolution. 

The cardinal principle of law relating to 
corporations is that tlie decision of the majority 
of the members ol the corporation at a meeting 
presided over hv the chairman, is the act of the 
Corporation, subject, however, to such statutory 
requirements as to the formalities to he fulfilled. 
The essential requirement, is that all members 
who are entitled to notice should he given a 
notice of the meeting and if, after due notice to 
all Ihc members, some of them do not choose 
to appear, they are hound bv the resolution 
passed bv the majority. 

Unh *ss there is something in the provisions 

ol the statute itself to permit the removal of a 
person validly elected, it would not he intra 
vires the general body to reverse such a resolu¬ 
tion. (1958) 1 An WR 22 : ILR (1958? Andh Pra 
17. 

- S. 286 — Scope of — Notice of meeting on 

first Saturday of every month — Validity. 

Section 286 docs not prescribe the form of |] 1( » 
notice or the mode of its service, and if the 
directors are duly informed that in future the 

meetings would he held on the first Saturday 
of every month, il would he a sufficient com- 
plianec of the statute. (1956) 26 Com Cas 431. 70 

Mad LVV 28: (1957) 1 Mad LJ 254: ILR (If)/?) 

Mad 383: AIR 1957 Mad 309 (319) (Pi K) (P r o 4 ) 

-—S. 280—Corporation — Notice of meeting — 

Executive committee meeting — Notices _ Rni 0 

of constitution, requiring 48 hours clear notify 
by General Secretary of ordinary executive 
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- It is not 
the execu- 
rcceivc notice of 
— Rule only means 
ordinary meeting of 
be issued 48 hours 
lor holding the meet- 
1965 Pat 181 


commitlce meeting, to members 
essential that each member of 
tive committee should 
meeting 48 hours before 
that notice for holding 
executive committee must 
before the time scheduled 
ing. (1966) 1 Lab LJ 769: AIR 
(185) (PI A) (Pr 2) (DB). 

-S. 286 — ‘Corporation — Executive Com¬ 
mittee meeting — Agenda — Notice of amend¬ 
ment — Constitution requiring member intend¬ 
ing to move ‘any resolution, amendment or inter¬ 
polation on any item of agenda shall submit notice 
of same clear 24 hours belorc time fixed for 
meeting’ — Rule does not require that notice 
of amendment should be given to each and 
every member — Amendment is not intended to 
be circulated to all members — ‘Any resolution’ 
held included no-confindence resolution also, in 
the absence of any other provision in constitu¬ 
tion in this behalf. (1966) 1 Lab LJ 769: AIR 
1965 Pat 184 (186) (Pt B) (Pr 5) (DB). 


SECTION 290. 

— Suit by director under power given 
by Board of Directors — If defective. See Com- 


S. 290 


DY Duaiu ui -- # ~ ~ 

panics Act (1913), S. 86. AIR 1960 Pudj 6oo. 

SECTION 291. 

_Ss. 291, 318, 319, 320 — Board of Directors’ 

resolution to pay certain remuneration to family 
of managing director is without po^ver. 

Where the Board of Directors of a company 
passed a resolution that a certain percentage of 
net profits of the company should be paid to 
the family of the Managing Director every year, 
Held, that apart from the lact that the term 
family was too vague to be acted upon, the 
Board of Directors' had no power under S. 291 
or any other provision of the Act, to pass such 
a resolution, which was not thcietoie 
the official liquidator of the Company. 

Com Cas 197: AIR 1963 Andh Pra 

(Prs 12, 13). 


binding on 
(1962) 32 
152 (153) 


S. 291 


Director not a trustee — Grounds 
of removal not same. 

The directors of a company arc not trustees 
and they are not liable to be remold on the 
grounds on which trustees are liable to he remov¬ 
ed. (Distinction between a director and a trustee 
pointed out). (1965) 1 Com LJ 3o: (196o) do 
Com Cas 187: 69 Cal WN 137. 

_291 _ Enquiry as to decision taken by 

Board of Directors. See Companies Act (1913), 
Table A, Reg. 87. AIR 1957 Cal 709. 

_291 — Directors vested with 

company and its business Po\\cr 


control of 
to transfer 


company’s shares. 

Where an Article of Association of a company 

expressly vested both the ‘control of the com¬ 
pany and its ‘business in the directors, the 
transfer of shares which are company s proper¬ 
ties comes within the meaning of the words 
‘business of the company’ and its control and 
bonce the directors can transfer company s shares. 

ILR (1068) 1 Cal 89: AIR 1957 Cal 293 (298) 
(Pt A) (Pr 15) (DB). 

_g 291 — Power of Court — Article of 

Association authorising directors to sell shares— 
_ Directors selling shares — Court s power to 

review their discretion. 

Article of Association of a Company ex¬ 
pressly vested both the control of the Company 
and its ‘business’ in the directors to sell shares. 


The directors in their discretion sold certain- 
shares. 

Held, that the directors had a discretion in 
the matter and the Court cannot review their 
discretion. ILR (1958) 1 Cal 89: AIR 1957 Ca! ? 
293 (306) (Pt H) (Pr 63) (DB). 

-S. 291 — Assignment of bond in favour of. 

company after acceptance of resignation — Whe¬ 
ther vaiid — Rule of internal management whe¬ 
ther applies. 

Where a lwpolhecation bond executed by a< 
debtor of a company was assigned by the manag¬ 
ing directors of the company one week after a- 
resolution of the board of directors of the co- 
pany was passed recording his resignation from 
his office as managing director and the appoint¬ 
ment of a new managing director who was charg¬ 
ed with the duties of getting extension of time 
from the Registrar for filing returns and paying 
fees and was required thereafter to take charge 
of all records from the former managing direc- 
!or: 

Held, that the fact that the new managing 
director had not done the duties he was charged 
with did not mean that the old managing direc¬ 
tor still continued in office until such duties were 
performed by the new managing direc¬ 
tor, and therefore the old manging director, hav¬ 
ing ceased to hold office, had no authority to- 
assign and the assignment was invalid. The 
general rule is that a person dealing with a com¬ 
pany regulated by the articles and memorandum 
registered in some public office is not bound to 
do more than read the registered documents and 
see that the proposed dealing is not inconsistent 
therewith, and if there is a managing director 
and authority in the articles for the directors l r > 
delegate their power to him, then that person 
may assume that it is within the duties of the 
managing director to do what he purported to- 
do. But this rule does not apply where the ques¬ 
tion is not one as to the scope of the power 
exercised by an apparent agent of the company 
but is in regard to the very existence of the 
agenev. ( (1896) 2 Ch. 93; (1856) 6 El. and Bl. 

327; AIR 1925 All 206; (1931) 1 Com Cas 227 

and (1936) 6 Com Cas 90. disting.) (1957) 27 Coin 
Cas 591: 1957 Ivor LT 309: AIR 1957 Ker 97 
(98) (Pr 4). 

-Ss. 291, 293 — Resolution of company autho¬ 
rising Managing director to negotiate loan * 
Bank — Copy of resolution with signature oi 

chairman of the Board and the Managing Dircc^ 
tor received by Agent of Bank So far as o 
Bank is concerned, the copy of resolution 
sufficient proof of authority of the resolution 
Agent of Bank is under no obligation fur n^r 

to see whether or not the resolution had o 
been entered in the Minutes Rook of the com¬ 
pany — An unrecorded resolution ot tire >■ ^ 
of Directors can be proved by other means - 
Fact that a true copv of the resolution • 
the signatures of the Chairman ol the Board 
Directors and the Managing Director was re 
ed by the Bank is, in the circumstances sufI 
cicnt to prove that such a resolution was ■ * 

Iv passed. (1907) 2 Ch. APP- 32 (1901) 

Relied on. 1962 MPC 411: 1962 Jab LJ 11 1 

-S. 291 — Contractual obligations — Enforcim, 

managing agency rights conferred unde 
random and Artjcles of Association. S 
tution of India, Art. 226. AIR 19o7 Mad 309. 

S. 291 (1) - Assistant accounlaid of 


au 


-S. 291 (1) - Assistant accuuill "‘Vnr P tribunal 
thorised by company to appear companv. 

\ppearancc by - If appearance by comp^ 

Industrial Disputes Act (1947), S. 3 


See Industrial 

1960 Mvs 44. 
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SECTION 292. 


-Ss. 292, 293 — Doctrine of benefit — (Con¬ 
tract Act (1872), S. 70). See Ibid, S. 293. AIR 

1957 All 311. 


Ss. 292 and 293 


— Doctrine of ratification. 
(Contract Act (1872), Ss. 196 and 198). See Ibid, 
S. 293. AIR 1957 All 311. 


Ss. 292 and 293 


— Doctrine of internal 
management. See Ibid. S. 293. AIR 1957 All 311. 

-Ss. 292 and 17— Alteration of memorandum of 

association by special resolution—Confirmation by 
Court — Imposition of conditions. See Ibid, S. 17. 

AIR 1959 Pat 514. 

SECTION 293. 

Ss. 293 and 292 — Doctrine of internal manage¬ 
ment. 

A creditor dealing with a trading company is 
required by law to be conversant with the terms 
°l its Memorandum and Articles of Association 
and no more. If it is found that the transaction 
ot loan into which the creditor is entering is not 
barred by the charter of the Company or its 
Articles ot Association, and could be entered into 
on behall ot the Company by the persons nego¬ 
tiating it, then he is entitled lo presume that all 
the iormalities required in connection therewith 
have been complied with. Jj the transaction in 
question could be authorised by the passing of a 
resolution, such an act is a mere formality. 

Held, that the person who was the director of 
the delendanl company, the creditor of the manag- 
ing agency and also a delegate of the managing 
agency could be authorised lo enter into the loan 
tiansae lion. Even supposing that there was no 
actual resolution authorising him to enter into 
the li ansaelion on behall oi the defendant com- 
pan\ cither by the Hoard of Directors or by the 
hoard ot the Managing Agents, the claim of the 
plaint ill who was a creditor could not be affect¬ 
ed. 1 Ju- manner in which the person described 
li mi sell in the receipt was quite immaterial if in 
lad. tie was really acting on behalf of the Com- 

pany. (li)r>7) 27 Com Cas 000 : AIR 1957 All 311 
(314, 315) (PI A) (Prs 13, 23) (I)R). 

~ 29 '* {,n, l 292 — Doctrine of benefit — 

(Contract Act (1872), S. 70). 

Obiter: Even it the borrowing by the agent of 
a Loin pan v i s unauthorised company would 
ne liable to pay, il it is shown that the money 
had gone into the coffers of the company. Once 
me pa>inenI is received by the defendant Com¬ 
pany the receipt ol the money itself is a benefit 
o the company and the creditor is not concern- 
e< w,| b "hat is done with the money by the 

-subsequen'ty. (1957) 27 Com Cas 600: 

30) (V>«> A “ <315 ’ ;,,0) (I> ' H > (1>rs 26, 27, 

——Ss. 293 and 2 !t 2 — Doclrine of ratification — 
n 7 Acl Ss. l!)(i and 108). 

h l v<' I" :,l " ,n ,‘ n ,,r<ll ' r l>( ' R , »«l law must 

which • , ni ;" Jo ".' ilh 11,11 k»«wledRc of the facts 
Ci ..(•(•<!"''.Vo V. 1,10 ''ansaelion. (1957) 27 Com 

(DB) ” A " 3,1 (310 > (1>l O <Cr 51) 

• ^® 3 U)_ (d) Borrowing of moneys — 

horr. 'e " ‘ ap'lal by flic issue of shares is not 

fn * nnil ‘ es w 'hiin the meaning of S. 293 

.12 (1360) 30 Com Cas 367: 64 Cal \VN 

AIR 1960 Cal 637 ( 641) (Pt C) (Pr 14) (DB). 

——S. 293 — Directors — Power to borrow. 

that wiTT* WOrds of S - 293 (0 make it clear 
1 h the sanction of tfie company given at 


a general meeting the directors can' borrow not¬ 
withstanding the provisions of Cl. (cl) of S. 293 
(1) of the Act. 62 Cal WN 836; (1959) 29 Coin 
Cas 46: AIR 1959 Cal 679 (681) (Pt C) (Pr 7). 

—~S. 293 (1) (e) and S. 17 (I) (a) — Business 
efficiency — What is — Iron and Steel Company 
seeking alteration lo enable contribution to poli¬ 
tical funds — Alteration covered bv Cl. (a). See 
Ibid, S. 17 (1) (a). AIR 1957 Cal 234. 

--Ss. 293 (1) (a), 398 (1) (a) and (b), 402, 

433 (a) and 484 (1) (b) — Proposed sale of 

sole undertaking ol company for inadequate price 
Sale being tantamount to winding up of com- 
pany, requires consent of Company by special 
resolution — Sale sought to be directed by obtain- 
; ng consent by ordinary resolution is prejudicial to 
interests of company — Court can direct under 
S. 398 that undertaking he not sold for specified 
period except on strength of special resolution. See 
Ibid, S. 398 (1) (a). AIR 1964 Ker 114. 

“ Ss. 293, 252 and 800 -— Powers of managing 
director Dutv ot persons dealing with him. See 
Ibid, S. 252. AIR 1957 Ker 97. 

'~Ss. 293, 291 — Resolution of company audio* 
rising managing director to negotiate loan with 
hank Copy of resolution with signature of 
< h airman of the Board and the Managing Direc- 
lor received by Agent of hank — So far as the 
think is concerned, the copy of resolution is 
suftirienl proof ol authority of the resolution —• 
Agent of Hank is under no obligation further fo 
see whether or not the resolution had duly been 
1,1 leied in the Minutes hook of the company —* 
An uniecorded resolution ot the Board of Direc¬ 
tors can he proved by other means — Fact that a 
hue copy oi the resolution under the signatures 
ol the Chairman of I he Board of Directors and 
the iManaging Director was received bv the bank 
is, in the circumstances, sufficient to prove that 
such a resolution was actually passed. 1962 Jab 

111 2 . 

293 Power to raise loan on security of 
company s property — Gwalior Companies Lc'i (i 
ot 1963 Sint.), S. 36. 1962 Jab U 1 tl 2 . 

■y~Ss. 293 (1) (c), 17 and 189 — Special reso¬ 
lution to subscribe to political parties’ Fund _ 

Application to alter memorandum — Power of 
Court. Sec Ibid, S. 17. AIR 1960 Mad 257. 

“ 29 '* (1) ( (| ) — Directors exceeding lh'»ir 

limit — Acquiescence by all shareholders. Sec 
Companies Art (1913), Sell. I, Table A, Reg 73 

AIR 1957 Mad 122. 

Ss. 293, 17 — Alteration of memorandum of 
association by special resolution — Confirmation 
hy Court — Imposition of conditions. See Ibid 
s. 17. AIK 1959 I'nt 514. 

SECTION 294. ; 

~— s - 204 — Contract Act (1872), S. 18‘> — 

(.ontriict of agency — What is — Held on a con- 
sldcration of terms of entire agreement tliat it! 
was a sole selling agency agreement within S 2TM 

Agency lias Been defined in various ways. It 
is said to be a contract of employment for the 
purpose ol bringing another in legal relation with 
a third party. Hie relationship is founded upon 
contract either express or implied by which one 
<>l the parties confides lo the other the manage 
mont ot some business to he transacted in' his 
name or on Ins account and by which the other 
assumes to do the business and renders an c 
eomi of , 1 . The relationship is to he determined 
not by name but by conduct of the parties and 
lie purport of their dealings. Thus, facts ^av 
show that a sole selling agent is not i„ fl, * 
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COMPANIES ACT 

££T-n{ but a buyer with the sole right to sell the 
floods of a manufacturer. 

The expression ‘sole selling agent’ has not been 
uVituod in the Companies Act but it can only 
mean an individual or a firm or a Company 
given exclusive rights to sell goods of another per¬ 
son in a particular area. In order to find out 
whether ihe agreement is an agency agreement or 
wot the terms have to be read as a whole to find 
mi whether one was being appointed as an agent bv 
fh?- other. The mere inclusion of a term that 
business will be as between principal and princi¬ 
pal does not carry one very far in the light of 
all the other terms which the parties arc agreed 
to. 

By an agreement dated 27-1-1962. The National 
Co. Ltd., appointed B. M. T. Commodity Corpo¬ 
ration of New York as its exclusive distributors 
in U. S. A- and other foreign countries for sale 
of jute goods manufactured by it. B. M. T. Cor¬ 
poration was prohibited from selling similar 
goods manufactured by any one else and the 
National Company undertook not to sell its pro- 
Cvtds in the areas covered by tlie agreement ex¬ 
cept through B. M. T. The franchised right (if 
distribution of the goods was in B. M. T. and 
they were to make best endeavours to promote 
and secure maximum sales or distribution of 
National’s goods and were to receive certain com¬ 
mission or discount. There were also terms 
which involved the highest degree of mutual con¬ 
fidence and trust between the contracting par¬ 
ties. B. M. T. was to furnish all explanations 
and information regarding the slock and their 
dealings in National’s goods and they were to give 
access to the books, records, stock, etc., relating 
to National’s goods. 

Held, on a consideration of the entire agree¬ 
ment as a whole that the form of the agreement 
resembled more closely the nature of an agree¬ 
ment of agency than an agreement between prin¬ 
cipal and principal or an agreement between a 
buyer and seller pure and simple. Though the 
business of the contracting parties was described 
as principal to principal the other terms of the 
agreement outweighed this consideration. The 
agreement of 27-1-1962 was a sole selling agency 
agreement and came within the purview of S. 291 
of the Companies Act, 1956 as amended by Act 
of I960. (1965) 35 Coni Cas 706: (1965) 1 Com 

LJ 112: 69 Cal \VN 369. 

-- — S s< 294 and 173 — S. 294 is mandatory and 
'jtuv? aireelory — Effect of non-compliance — Ap¬ 
pointment of sole selling agent — Appointment not 
approved as a special item of business as contem¬ 
plated by S. 173 at the first annual genera! meet¬ 
ing of Company — Report of directors referring 
to such appointment approved at annual meeting 
9n\y as ordinary business — Appointment of agent 
& Avralid and cannot be ratified by approval at 
subsequent meeting. 

U is well settled that the directory or impera¬ 
tive form of the language employed in a Statute 
is not always a sure index of the intention of the 
legislature. Bui where the command or mandate 
of the legislature is such that its non-compliance 
nullifies the thing done, it can fairly be regarded 

imperative in character. 

Section 294 of the Companies Act is mandatory 
And not directory in character. Section 294 en¬ 
joins that no appointment of a sole selling agent 
can be made except subject to the condition that 
if it is not approved by the company in the first 
general meeting held after the appointment, then 
it snail cease to be valid. Rigorous observance 
of the provisions of the section is essential and 
U the appointment is not made subject to the 


L of 1956), S. 294 

prescribed condition, and the appointment is not 
approved at the first general meeting in express 
terms, the appointment is rendered invalid. Whe¬ 
ther it is a case of ‘not approved’ or ‘disapprov¬ 
ed under S. 294 (2) or 294 (2-A) the appoint¬ 
ment, if it has become invalid, is to be regarded 
as dead and cannot he resuscitated or revived 
and cannot be ratified by approval at a subsequent 
meeting. In such a case the only course open is 
to make a fresh appointment and then comply 
with the requirements of the provisions of S. 294. 

If the Directors choose to enter into an agree¬ 
ment with a sole selling agent without the condi¬ 
tion that the appointment shall cease to be valid 
it not approved by the company in the first gene¬ 
ral meeting held thereafter the appointment is bad 
ah initio and the Directors can be injuncted from 
acting on it in a properly framed suit because 
they would be doing something which the law does 
not allow them to do. This is not a matter of 
mere internal arrangement. If the Directors had 
done something illegal there could be no question 
°1 ratification. It is only when an act which can 
be done regularly has been done irregularly that 
Ihe question of ratification by the company and 
the Court’s unwillingness to interfere in the inter¬ 
nal management of the company comes in. 

here the adoption or approval of the report 
of the Directors was treated at tlie annual general 
meeting as ordinary business and not special busi¬ 
ness as contemplated by S. 173 (1) (a) of the 
Companies Act, the mere fact that the agency 
agreement, dated 27th January, 1962 was referred 
to in the report of the Directors, dated the 9th 
April, 1962 and certain particulars about the 
agreement had been mentioned in the report and 
the report was adopted and approved at the ad¬ 
journed annual general meeting of the 29th 
August, 1962 is not proper compliance with the 
requirements of S. 294. Further under S. 173 (2), 
explanatory note with regard to special items of 
business has to be annexed to the notice of the 
meeting; but this was not done with regard to 
the agreement, dated the 27th January, 1962. 
(1965) 35 Com Cas 706: (1965) 1 Com LJ 312: 

69 Cal WN 369. 

SECTION 295. 

——S. 295 (1) and (3) — Loan and deposit — 

No distinction so far as S. 295 is concerned. 

So far as the provisions of S. 295 are concern¬ 
ed there is no distinction between a loan and a 
deposit. Both in case of a loan and a deposit 
there is relationship of a debtor and a creditor 
and the amount is repayable to the creditor. May 
he that in the case of a deposit, the cause of 
action for filing an action does not arise until a 
demand is made, but for the purposes of S. 295, 
this is immaterial and the amount with the banker 
would still be a loan. (1921) 3 KB 110 and AIR 
1937 Lab 81 and AIR 1940 PC 132, Disting. ILR 
(1962) 12 Ra| 708: (1963) 1 Com LJ 133: 1962 
Raj LW 366: 1963 (1) Cr LJ 61: AIR 1963 Raj 
6 (7, 8) (Pt A) (Prs 5, 6, 7). 

-S. 295 (1) (a) — Loan by company fo Hindu 

joint family concern — Karla Director of lending 
company —- Loan is to Director — Provisions of 
S . 295 (1) (a) are attracted. 

When the amount is taken by the Karta of a 
Joint Hindu Family concern, it is a loan to him 
though the members of the family may also be 
liable to pay it. When the karta of the joint 
family concern is also a director of the lending 
company, it is a loan to a director and the pro¬ 
visions of S. 295 (1) (a) are attracted. j 

(1962) 12 Raj 708: (1963) 1 Com LJ 133: iw^ 
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Raj LW 366: 1963 (1) Cr LJ 61: AIR 1963 Raj 
6 (8) (PI B) (Pr 7). 

- S. 295 (3) — Expression ‘enforce the pay¬ 
ment of the loan made 1 — Meaning — Making 
demand or obtaining mortgage is not enforcement 
within meaning of S. 295 (3). 

The word 'enforce 7 used in S. 295 (3), means 
the taking of such action on the part of the 
creditor which compels the debtor to effect repay¬ 
ment of the loan, such as, the institution of a 
suit, attachment or sale of the latter's properties, 
etc. Making a demand from the debtor to repay 
the loan would not amount to 'enforcing repay¬ 
ment 7 . A demand may only be a request or may 
be accompanied by some threat of legal action but 
the element ot lorce which compels obedience 
which the word 'enforce 7 carries is absent from 
it. Merely obtaining of a mortgage from the 
debtor would not amount to enforcing the repay¬ 
ment ot the loan within the meaning of sub-sec¬ 
tion (3) of S. 295. For it might be that the 
loan which was unsecured became secured after 
the mortgage, still the amount remained in the 
hands of the debtor. (1918) 1 KB 43, Rel. on. 
ILK (1962) 12 Raj 708: (1963) 1 Com LJ 133: 
1962 Raj LW 366: 1963 (1) Cr LJ 61: AIR 1963 
Raj 6 (8) (Pt C) (Pr 10). 

S. 295 (3) and (4) — Retrospective operation 
— Loan granted in contravention of S. 86-D of 
Act of 1913 Prosecution after coming into force 
of new Act — Maintainability. 

Under S. 295 (3) of the Companies Act, 1956, 
companies can obtain approval of the Government 
in respect oi loans and guarantees made earlier 
m contravention of S. 86-D of the old Act and 
regularise them within the prescribed period after 
the commencement of the new Act. The new Act 
does not contemplate the maintainability of prose¬ 
cutions under S. 86-D ol the old Act but contem¬ 
plates prosecutions only under S. 295 (1) on omis¬ 
sion to obtain approval after the enforcement of 
the new Act within the prescribed time. There- 
lore a prosecution under S. 86-D of the old Act 

l! 1 JJ? s *? ( T l ol a loan granted in contravention of 
3. ob-D is not justified after the commencement of 

Vet and the conviction under S. 86-D 
maintained. 1961 (1) Cr LJ 433: ILR 
Raj 1483: 1961 Raj LW 583: (1962) 
Las 6-17: AIR 1961 Raj 48 (50, 51) 


the new 
cannot be 

(1960) 10 
32 Comp 


(PI H) (Pis 10, 20). 


SECTION 207. 


S. 207 


I ransaet ions by Directors will) Com- 
pany _ Consent of Directors — Express consent 

AIR 1#5®AI1 27« C (0,npanieS Vct (19n) ’ s - 80-R 

297 299 ~ Contract of director with 

<■ Kc‘p y 4 ,£“ :,| s- So< ' Companies Act (101.)) 
•S. 86-1. AIR 1000 Pun) 655. 

contno t Tin" 09 an<l 390 ~ Director entering into 
onliu.l will, company — Validity — N ot void 

"pliancc*V\Rh* s * ‘>o- !’? ' aw ~ ol non-eon, 

option of ~ Contract is voidable at 

shares * £ of Directors — Allotment of 
snaits — Director interested in contract voting 
for resolution without consent of Board — Coi£ 
ract if voidable — Contract Act (1872), S. 23. 

A contract (e.g., allotment of shares') k nni 
rendered invalid merely because one of the direc- 

!lkL. Wh ° V A° leS f ° r t,lc solution is an interested 
director. A contract can only be void if if ic 

Coni'ract ed Act’ 'Tl 88 providcd under S. 23 of the 
Vonliact Act. I here is no provision under the 

Coinpaines Act prohibiting a contract between Hie 

tompany and a director. On the contrary, the 


Act specifically envisages such contracts and haCs 
made provisions for them, such as Ss. 297, 299 
and 300. All that the law requires is that the 
director who enters into a contract with the com¬ 
pany should not take any part in entering into 
it on behalf of the company. Section 297 (1) 
lays down that a director shall not enter into 

certain contracts with the company without the 
consent of the Board of Directors. But even if 
he does enter into such a contract it is not void 

but only voidable at the option of the Board 

under S. 297 (5). The consensus of judicial 
opinion is that if without the vote of the interest* 
cd director, the contract would still have been car¬ 
ried through, it is not affected. But if without 

the vote of the interested director, the contract will 
not be carried through or without him there will 
be no quorum, then the contract is voidable al 
tbe option of the company and the interested 
director becomes liable to account for secret pro* 
fils. 

Held, that the allotment of shares in the pre* 
sent case was not vitiated as two out of the three 
directors who voted in favour of the allotment 
were disinterested and formed a quorum. ILR 

(1964) 14 Raj 135. 

SECTION 299. 

S. 299 — Object ol — Conflict between per¬ 
sonal interest and dutv avoided. See Companies 
Ad (1913), S. 91 -A. AIR 1957 Mad 4. 

S. 299 — Interest in arrangement — Meaning 
of — Resolution delegating power of Board to 
(ertain members — No contravention of S. 91-B 
(1) ot Act of 1913. See Companies Act (1913), 

S. 91-B (1). AIR 1957 Mad 4. 

299 Scope of — Contract or arrangement 
dealt with is identical. See Companies Act (1913), 

S 91 A. AIR 1957 Mad 4. 

Ss. 299, 300 — 'Concerned or interested in u 
contract’ — Meaning of — Contract by relative of 
a director with company — Allotment of shares — 
Director cannot be said to he in any May interest¬ 
ed in such contract merely on ground that hh 
relative is connected with it — Companies Ac€ 
(1913), Ss. 91-A and 91-B. 

A director cannot be said to be in any way, 
directly or indirectly concerned or interested in a 
contract or arrangement (e.g., allotment of shares 
lo a relative) within llie meaning of Ss. ‘299 and 
300, Companies Act, 1956, merely on the ground 
that such contract or arrangement has been <?nleT- 
( ‘<1 "do by bis relative with company. TIk? Lm 
under the A( t ot 19«)b in this respect is the same 
as it was under the Act of 1913. 

1 he expression ‘concerned or interested in a. 
contract’ signifies involvement of the director in 
the contract by personal interest or by duty which 
might come into conflict with the interest of the 
company which the director is hound to protect, 
bor example, a director may have no personal 
interest in a contract hut may be concerned in 
it merely as a trustee or an agent of Ok* con¬ 
tractor. The interest must involve some reason* 

too-) pecuniary advantage. AIR 

* Mad J.)d, discussed anti obiter dicta of Sri* 

J - al p * :m8 > n()l >lr 

(1964) 14 Raj 135. 

-Ss. 299, 297 and 300 — Director enterin** inte 
con rad wi ll company - Not void as bcin* pro 

S 297 n " A, P r r-° r n .” n ' f, ° I,, P |ia nee‘ with 

~ Contrac t ls voidable at option of 
Boaid of Directors — Allotment of shares — 
Directors nitorestcc 1 in contract voting for reso¬ 
lution will,ont consent of Board — CmUiaTT 
Noidable — Contract Act (187‘D S c u .1* 

S. 297. ILR (1964) 14 Raj 135. SeC Ib< 
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SECTION 300. 

" 399 ~ Scope — Scheme not creating interest 

o any Director at the lime of passing — Effect 

1959 AU 276° mPaniCS AC ‘ (1913) ’ S ‘ 91 ' B ' AIR 

——Ss. 300, 252, 293 — Powers of managing 

n r< i Cl c r oT o Du lV„ 0f , persons dealin K with him. See 
Ibui. S. 252. AIR 1957 Kcr 97 . 

——S. 300 — Interest in arrangement — Meaning 
ot — Resolution delegating power of hoard to 
UI ’ members — No contravention of S. 91-B 

Aci (,,i5) ’ 

*7 7?’ ^ r~ Scope of — Contract or arrangement 
dealt with is identical. See Companies Act (1913), 
S. 91-A. All! 1957 Mad 4 . 

\ 7 S \ Transaction of sale of companies’ 

lands in favour of Directors — Transaction effect¬ 
ed in violation of S. 91-13 of Act of 1913 — So far 
company or its shareholders are concerned it is 
voul But Income-tax Department cannot treat 
tands sold as still belonging to company and lax 
their agricultural income as such income of the 
company. See Companies Act (1913) S 91-13 
AIR 1965 Pat 58. V ’ ’ JA 

S. 300 — Director entering into contract with 

G 0 I 1 rro' nV vo * ( * as being prohibited by law 

— bliect ol non-compliance with S. 297 (1 )’ Sec 
Ibid. S. 297. ILR (1964) 14 Raj 135. 


ed. He has no powers to return papers which 

Act. 6 Under 5 !' 306'Tduty^is h ? ** 

(2) C from the 1 co UlarS rec . eived b V hi m under S™303 
,,,. n be com Pany, in a register or registers. 

Where there! ore, two rival groups in a remc 

submiUed OC .‘ ali0U hdd two different meetings and 
submitted two separate returns under S. 303 (*>) 

o the Act containing different names of the office¬ 
bearers elected and the Registrar deciding, under 

ol m th akCI f V1GW °! llis powers under S. 306, one 
other! 6 mS submitled a s valid returned the 

oaV, C | ,d ’ i*j e Re R is,ra r assumed powers which the 
statute did not conler on him and therefore the 

cise a <!f 6 n,! rC1Se 01 jurisdiction attracted the exer- 

fl4n -t« r erS l / nde Li U J' 226 b V ‘he High Court. 
(1961) 31 Com Cas 673 (Punj). 

SECTION 309. 

rrf- 309 — ‘Commission’ — Meaning of — 

Relates not only to payment of money from capi- 

Ib d°V-r lP /n y u'J r ,°„ m i,s profits as well. See 
ibid, S. 76 (1). AIR 1958 Rom 491. 


! SECTION 363. 

~~ S - (2 >.~ Companies Ac! (1913). S. 87 

f-l — Change idirectors, 

I3> re-elec non o, the same directors, there is no 
change in the directorship and i! is not necessary 
/° ° t l M * Registrar a notification under S. 87 

(2). 1956 Cr LJ 1379: 1966 AML.T 55: (1957) 27 

Comp Cas 388: AIR 1956 Ajmer 78 (79) (Pt A) 
(Pr 8). 

S. 303 (2) — Companies Act (1913), S. 87 
(2) — Default, not wilful — Penalty. 

Where a statute requires a certain thing to be 
done and provides for penalties in case there is 
a the default itselj entails the penalties 

and it is immaterial whether il was wilful or other¬ 
wise. 1956 Cr LJ 1379: 1956 AMLJ 55: (1957) 

2/ Comp Cas 388: AIR 1956 Ajmer 78 (79) (Pi B> 

(Pr 9). 

“ Ss * 303, 283 — Resignation by director — Ap¬ 
plication to C.ourt lor order directing company to 
remove his name as director -— Competency_ 

R. 9 of Company Rules — Scope of. Sec Ibid 

S. 283. AIR I960 Mad 482. ’ 

7 - |^Ss. 303 ( 2 ) and 306 — Scope of functions of 

SSf 1S / l i ar *,x Scie Ibi(J * S - 30( >- (196i ) 31 Com Cas 

0/3 (Punj). 

SECTION 306. 

S. 306 and S. 303 (2) — Scope of functions 
of Registrar under — Separate returns containing 
different names of oil ice-bearers elected, submitted 
by two rival groups — Registrar retaining one. 
holding it as valid and returning the other — 
Registrar not empowered to decide upon validity 
or otherwise of returns filed — Order of Registrar 
held amounted to illegal exorcise of powers not 
vested in him. attracting exercise of powers under 

Art. 226 by the High Court — Constitution of 
India, Art. 226. 

Under S. 306 of the Companies Act (1956) i! 
is no part ot the Registrar’s functions to pro¬ 
nounce as to tlie validity of the meeting or that 
a particular office-bearer having been duly elecl- 


S. 309 (3) — Partner in managing agency 
hrm of company appointed technical advisor and 

l f direCl °^ °l compan y — Remuneration paid 

l)p d n n aS i tc £ hn,cal adviser — Amount cannot 

mi.ct K dered -j f0 j Ss - 309 (3) aad 198 — But 

must be considered tor limiting remuneration of 

AIR S Bo‘m 214. nder S * ^ ^ lbid ’ S * 198 ’ 

~Ss 309, 310, 637-A (1) - Resolution of com- 

any increasing remuneration of director — Ap- 

P p ° t la i 1 °? < A c “ tral Government — Approval sub- 

Jt,, ® conditions — While imposing conditions 
Central Government cannot consider the remune- 
lation earned by director and his family mem¬ 
bers from another company — Scope of S‘. 309 — 
jt pertains to remuneration payable to director in 
Ms capacity as manager and not to work done in 
capacity as part-time technical adviser — Reso¬ 
lution hxing remuneration of director in his capa- 
v 1 '\nn S technical .adviser — Whether covered by 
?• dUJ Imposition of condition without giving 
earing Breach of principle of natural justice. 

The petitioner, as public limited company, pas¬ 
sed two special resolutions in tiie extraordinary 
General Body Meeting of the Company fixing with 
riled from 28-12-1960 the remuneration of its 
cm color, K, as part-time technical adviser of the 
1 ompany at 3/4 p/c of net profits of the company in 
accordance with S. 309 (4), and fixing with effect 
nom 1-4-1962 an additional remuneration of 1/2 
Pz c ot the net profits ol the company as the in¬ 
creased activities of the company required vvnrk 
d Directional nature from him. The resolutions 
were sent to Central Government for its approval. 

As regards the first resolution the Central Gov¬ 
ernment approved same under S. 310, by refix- 
mg the remuneration at a commission of 3/4 p/c 
°n the net profits with effect from 28th Decem¬ 
ber 1960 subject to the condition that it shall 
not exceed Rs. 9,000 per annum. The Central 
Government also approved, the increase in the 
remuneration ol K as part-time technical adviser 
by paying him a commission of one per cent 
instead ot U/ 4 , on net profits with effect from 
1st April 1962, subject to the condition that this 
remuneration shall be reduced to the extent of 
the remuneration drawn by him from the sole 
selling agents of the company and further to the 
extent of the share in his own name in the name 
of his wife, son/sons and unmarried daughters, it 
any, in the net profits of the said sole selling 
agents of the Company as are relatable to busi¬ 
ness in the goods of the petitioner Company. The 
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[petitioner filed petition for issue of a writ in 
"the nature of certiorari or anv other appropriate 
•writs prohibiting the Central Government from 
interfering with the rights of the petitioner Com¬ 
pany to pay the remuneration as fixed in the 
special resolutions. It was urged that neither of 
these two resolutions required the approval of 
the Central Government under any of the provi- 
sions of the Act, though under some mistaken 
belief such approval was sought by the Com¬ 
pany. Without prejudice to the above conten¬ 
tion it was nextlv urged that at least, the first 
icsolution which pertained to remuneration pro- 

l . ’°, Se i , to be pa ', d t0 K for his services as Techni- 

V! ;,ai S -? r ’ dld not ref iuire any such approval. 
Thirdly, it was contended that, in any event it 

was not competent for the Central Government 

0 bave lm P°sed the conditions and restrictions: 

Held that K was neither a director in the whole 
nne employment of the company nor a Managin ’ 

S ™ 0 m IIe /‘Ii S a <lircc,0r as contemplated 'by 

directors 4 lit» d h he re, ! llm u eraUotl t0 him and other 
77. , him, which may he authorised bv 

pccial resolution, should not exceed the limit 

under 0 Cr ei f'> < t CUt r °7 d ' C ,let P ro, ' ts os required 
tieine nn» ,i• sub-section (-1) (the Company 
g ne which has a Managing Director) If 
lie remuneration in respect of work of Dircc- 

No 2 and U 7he aUth0riSCd • by spe(ial solution 

>0 - - and remuneration which was mvnhlo 

' eed th r e d r 7‘T S . )ike f hin *. together d?d not ex 
e k aic ^ iimit of one per cent then no 

•'PProval of (he Central Government under S.’ 309 

m, g t be necessary. But, this did not mean that 
•V 310 would not he attracted. The remunerv 

m, was an additional one and was an increase 

<hreclor r -m?nhn all °H °!’ , n 1 leas *. lh 's particular 
which m ule S n a ra ° ed 7° P rov «s‘'>ns of S. .310 
approval* of . ' hal in sucU cases .he 

obtained. Cen,ral Government should be 

t,lat 'ho competence of the Ceil- 
j hions, limitations or 'restrict £ S*° X 
it"was n 'neces an'^hat , i " cldcnlnl Power, 

Hons should be relevant lo ni 1 ,0 “ S °, r . rcstric " 

IS' %iteo 

■odtti, r,hc nc ^re,, T\ an , v c “- 

xideration while imposing the condiUm,?" i7- , ! n ‘ 

.S 

eoi.Vi™r,r!li"?iT“c >'*'«' lb»l 1I.C 

approval to the two resoh.t^ melU l<> « ranl 
provision of the Ac, other than aM^nd m 

Hie |)art U 7f l, |hc 0 di a rc?tors ,r in e !h ,r,S or labours <>» 
the Company, mi>dit also tie e , management of 
lion while according or n usin7 f Van ' eonsW «»- 
was in the light of^this thaV^ho 'andi^o,. " 
\Mse of the conditions and resfrirtinn ° r ° lei ,' 

Xir'ri jx "s 

pendent Company was earned hv K an.I n lnt e ' 
hers of his fan.ilv r, . i .. 1 an<l ,he mem- 

"iiki.; r i~' m'" . . . 

;s '<■' ™”i wim. w.» xrzzz* 

1 con<Jl 1,0,1 of the petitioner Company, would 
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be irrelevant. In these circumstances, it must be 
held that the condition was arbitrary and 
unauthorised and was liable to be struck down. 

Tlie question as to whether the remuneration 
allowed to K by Special resolution No. 1 for his 
work as part-time Technical Adviser required the 
approval of the Central Government under Sec¬ 
tion 309, had to be approached uninfluenced by 
any consideration of the control being exercised 
tor the protection of the Company, when it was 
not contended by the Central Government that this 
icsolution was a mere devise to confer an un¬ 
merited benefit on K to the detriment of I he 
company. 

M. Sadasi\a> \a, J. : The resolution 1 pertained 
to managerial remuneration payable to the Direc¬ 
tors of a Company. It is true that S. 309 did 

not expressly state that it was confined to mana¬ 
gerial remuneialion payable to the Directors,' but 
from the setting of S. 309, the relation which 
it bore to S. 198 and the fact that the office of 
technical Adviser was an ofTice of profit which 
a Director is allowed to hold under S. 314 of the 

Act, it was clear that S. 309 refered to managerial 

remuneration. If it was the intention of" the 
Legislature that even such remuneration as was 

attributable to any office or place of profit valid- 
y held under the company, should also be within 
Inc limit specified in S. 309 (-1), Ihen it would 
only he reasonable to expect that it would have 
been plainly stated so, either in S. 309 or in 

til 1 !. 

In order to determine whether a place or olTiee 
held by a Director was a place or ofTice of pro- 
Ht, the test that was laid down in sub-section (3) 

°1 314 was that he “obtains from the Com- 

. remuneration over and 

above the remuneration to which he is entitled 
as such DirectorTherefore, the remuneration 
derived Irom an office of profit permitted under 
"• 014 to l,c “eld by a Director, was distinct from 
he ienumeration to which he was entitled as 
Director. (The remuneration to which he was 
entitled in his capacity as Director, was that 
covered by Ss. 198 and 309). There was nothing 

!P o ^ !° the (lfTe( ; 1 that the ,imit specified in 
Ss. 198 (1) and 309 (4) should govern the remu¬ 
neration derived by a Director holding an ofTice 
°f profit permitted under S. 314. In the absence 
01 »».v express provision to the contrary there 
was no principle on the basis of which such a 
Director could he denied remuneration for such 
work or services; equally, there would be no 
reason to extend to such remuneration the limit 
ol Percentages mentioned in S. 309 (4), when 
the law did not expressly stale that the said 
unit would be applicable to remuneration attri¬ 
butable to services rendered or work done in 
some capacity other than that of a director. AIR 
IBom 214, Relied on. 

Therefore, no approval of the Central Govcrn- 
menl was necessary in respect ot the remunera- 
lion payable to him for his services as part-time 
rechmcal Adviser. It followed that the incV 
denial powers under S. 037-A, could not he avail¬ 
ed ol in respect of special resolution No I and 
Hie remuneration payable thereunder to K. 

Gopivallabha Iyengar, J. : (Contra) The Ques¬ 
tion that arose for consideration in this casc^vas 
not whether a director could hold an otrice of 

pro ,t or not but whether the remuneration paid 

to him on that account came within »i 1r > ^ . 

sions of S son (i\ t "nnin the provi- 

Ti us oi o. (4). 1 he same observations 

ply to he provisions of S. 318 ( 5 ) 0 f the Ar P f 

A director could claim compensation in resuect 
ot services rendered by him in «*nx 1 res ^? ct 

os provided in S. 318. This did not g^^ny 
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support to the contention that the remuneration 
paid to a Director in any capacity other than as 

c £!j; ec / t ° r d,(1 not come w ithin the scope of 
309 (4) oi the Act. Section 309 did not make 
any distinction between the remuneration payable 
to the director as such director or in any other 

c aP onA fy ; ? h ® re was nothin £ in the wording of 
S 309 to limit the application of the section to 

the remuneration paid to the directors in their 
capacity only as directors. Therefore if the pay¬ 
ment under Resolution No. 1 provided for the 
iemuneration to a director exceeding the permis¬ 
sible limit, it would be obligatory on the part 

c f Jnrf c° m P an y to comply with* the terms of 
o. 309 (4) and obtain the approval of the Cen¬ 
tral Government. AIR 1918 Bom 214, Expl. and 
Disting. 

The first Resolution provided for a variation of 
the payment of the remuneration payable to the 
director K. In these circumstances the provisions 
ol S. 310 of the Act would come in the way of 
Vj® contention. Even if the provisions of S. 309 
(4) should be considered as applicable to the 
iemuneration, even then the approval of the 
Central Government was unnecessary inasmuch as 
the rate of percentage of the net profits payable 
to the part-time Director cum Technical Advisor 
e$s th an I per cent. The first resolution 
effected an amendment in the provisions relating 
to the iemuneration of a director and the amendment 
or the variation effected under the Resolution did 
purport to increase or had the efTect of increas¬ 
ing the remuneration that was already bein'* paid 
The provision of S. 310 was wide enough to 
cover the present case and therefore the conten¬ 
tion that it was not necessary to seek the ap¬ 
proval oi the Central Government proceeding on 
the basis that the provisions of S. 309 (4) applied 
to the payment of remuneration referred to in 
the first Resolution could not be accepted. 

Held however that no reasons were mentioned 

o* ioc^ y /he remuneration payable to K from 
28-12-60 to 1-4-G2 should be reduced to a maximum 
oi Ks. 9,000 per annum. This action was not 
merely not in conformity with the principles of 
natural justice but also with the practice of the 
Central Government that before making any final 
order on an application for approval the com¬ 
pany was given an opportunity to make its re¬ 
presentations to Government in regard to the pro- 
posed variations. The remuneration that K got as 
technical Advisor was reckoned separatelv from 
the remuneration proposed to be paid to him for 
his services oi a directorial nature. Before the 
condition was imposed, the Central Government 
did not inform the company what they proposed 
to do and the company was unable to place any 
material before the Central Government as to whv 
the imposition of that condition was not justified 
in the circumstances of the case. No reasons were 
shown as to how this condition could be justified 
even having regard to the provisions of S. G37-A 
of the Act. Therefore, the conditions imposed 
relating to the first resolution would not be 
sustained. (1965) 2 Mys LJ 520 (DB). 

SECTION 310. 

- -S. 310 — Resolution of company increasing 

remuneration of director — Approval of Central 
Government — Approval subject to conditions 
— While imposing conditions Central Govern¬ 
ment cannot consider the remuneration earned by 
director and his family members from another 
company — Scope of S. 309 — It pertains to 
remuneration payable by director in his capacity 
as manager and not to work done in capacity as 
part-time technical adviser — Resolution fixing 


remuneration of director in his capacity as techni¬ 
cal adviser — Whether covered by S. 309 — Im¬ 
position of condition without giving hearing See- 
Ibid, S. 309. (1965) 2 Mys LJ 520. 

SECTION 312. 

® Ss. 312, 254, 255 and 317—Scope and effect’ 
— ‘Assignment of his office’ by director — 
‘Assignment’ does not include ‘appointment’ — 
Managing director appointing by will his successor 

in office — Appointment is valid and does not 
offend, S. 312. 

The word ‘assignment’ in S. 312, Companies Act, 
1956 does not mean or include ‘appointment’. An 
appointment’, has nothing to do with anything 
passing from one to another; it connotes the put¬ 
ting in of some one in a vacancy. The acts con¬ 
stituting a transler and an appointment are there¬ 
fore wholly dissimilar. Section 255 of the Act 
contemplates an appointment by a director of 
another person as director to take his office, when- 
made vacant by his resignation or death or the 
expiry of the term of his office. There will be 
nothing illegal, if the power is exercised in the 
c ase ot the death of the director, by an appoint- 
ment made by his will. If the word ‘assignment’ 
in S. 312 is interpreted as including ‘appoint¬ 
ment , S. 312 will come into conflict with S. 255. 

I he object of the Act or of S. 312 was not to- 
present a director from appointing his successor. 

Sections 254 and 317 of the Act do not even 
impliedly indicate that there should be no perpe¬ 
tual management. On the other hand S. 255- 
shows that the Act did not consider this as an- 
evil which required precaution. Even under the 
main part of S. 86-B of the Companies Act, 1913^ 
an appointment ol a successor to his office by 
the director was not an assignment of his office 
by him. The proviso to S. 86-B of the old Act 
does not assist the argument that in S. 312 of 
the new Act, the word “assignment” would in¬ 
clude “appointment”. 

Where the Managing director of a Company in 
exercise of his powers under the articles appoint¬ 
ed bv his will one G as the Managing Director 
to hold the office after his death. 

Held, that the exercise of the power was legal 
under S. 255 ol the Act and did not offend S. 312 
of the Act. AIR 1960 Bom 1G7, Reversed. Oriental 
Metal Pressing Works (P.) Ltd. v. Bhaskar Kashi- 
nath Thakoor, 63 Bom LB 505: (1961) 2 SCA 
368: (1961) 31 Com Cas 143: (1962) 1 Andk 

WR (SC) 13: (1962) 1 Mad LJ (SC) 13: (1962) 

1 SCJ 1: (1961) 3 SCR 329: AIR 1961 SC 573 
575, 576, 578) (Prs 10, 11, 12, 13, 17, 19). 

S. 312 — “Assignment” — Meaning of. 

Mudholkar, J. (agreeing with S. T. Desai, J.) • 

The word ‘ssignment’ used in S. 312 must be con¬ 
strued in a wide sense. The words “any assign¬ 
ment” are comprehensive enough to include every 
assignment or transfer of the office of a director 
or of the appointment by a director of a person 
to the office of a director in his place, whether by 
a deed inter vivos or by a will. 61 Bom LH 
1045: (1960) 30 Com Cas 682 : AIR 1960 Bom 167 
(186) (Pt B) (Prs 59, 60) (DB). 

(Reversed in AIR 1961 SC 573). 

- Ss. 312 ,2 (13), (16) and 9 — Scope — Traus- 

fer of office of managing director inter vivos or 
by will — Validity — “Director” — If includes 
managing director. 

Per Mudholkar, J. (agreeing with S. T. Desai 
J.) : Section 312 not only applies to managing 
directors but also prohibits the transmission of tn- 
olfice of a director as well as a managing directo 
whether inter vivos or by will. 



COMPANIES ACT (1 of 1950), S. 317 


As the expression managing director defined in 
S. 2 (26) falls within the more general expression 
‘director’ defined in S. 2 (12) it is to be accorded 
its special meaning only when the context in which 
it is used so requires. 

In S. 312 the word ‘director’ alone appears, and 
therefore unless the context shows that it is to 
be given a narrower or different meaning, it must 
be given the meaning which is contained in the 
definition. 

Held, that the unqualified power conferred by 
Art. 109 (b) of the Articles of Association, to 
appoint any person to be a managing director 
either by deed inter vivos or by will or codicil was 
repugnant to the provisions of S. 312 and there¬ 
fore void by virtue of S. 9. Therefore, the ap¬ 
pointment of defendant by will as the managing 
director was invalid. 61 Bom LR 1045: (1960) 30 Cora 
Cas 682 : AIR 1960 Bom 167 (187, 188, 190) 
(Pt C) (Prs 69, 78) (DB). 

1 Reversed in AIR 1961 SC 573]. 

SECTION 317. 

• ~Ss. 317, 312, 254 and 255 —* Scope and effect 
—• ‘Assignment of his office’ by director — 
‘Assignment’ does not include ‘appointment’ —- 
Managing director appointing by will his successor 
in office — Appointment is valid and does not 
offend S. 312. AIR 1960 Bom 167, Reversed. Sec 
Ibid. S. 312. AIR 1961 SC 573. 

-S. 317 — Reappointment of Managing Director 

under S. 269 (2) — Request to Central Govern¬ 
ment made — Anticipating approval — The appli¬ 
cant cannot function as Managing Director — In 
case of violation of S. 317 (1) and (3) the offender 
would be the companv and not the individual. See 
Ibid, S. 269. 1964 All Cri R 241: 1964 All WR 

(IIC) 368. 
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as director of company — Remuneration paid to 
Director as Technical Adviser — If can be con¬ 
sidered for limiting remuneration of managing 
agents under S. 348. See Companies Act (1956), 
S. 198. AIR 1958 Bora 214. 

-Ss. 348 and 353, Proviso — Meaning of agent’s 

remuneration. See Ibid, S. 198 (3). AIR 1963 
Punj 22. 

SECTION 353. 

-Ss. 353 Proviso, 348 and 198 (3) — Manag¬ 
ing agent’s remuneration. See Ibid, S. 198. AIR' 
1963 Punj 22. 

SECTION 368. 

-S. 368 — Issue of debentures to creditor for 

amount of loan secured — Agreement by Manag¬ 
ing Agents without authority of directors — Not 
enforceable — English rule of equitable charge — 
Not applicable. See Companies Act (1913), S. 87-G. 
(’62) 75 Mad LW 174. 

SECTION 372. 

-Ss. 372, 374, 433, 443 — Violation of provi¬ 
sions of S. 372 — Remedy is provided in S. 374 
— Recourse to winding up petition not proper. 

Where there has been violation of the provi¬ 
sions of S.372 (2) and S. 372 (4), S. 374 specifies 
the penalty for such violation. Since the statute 
itself provides lor penalty for violation of the pro- 
\isions of the statute, recourse cannot be had to 
winding up proceedings for the same violation. 
Besides an order for winding up is a discretionary 
order; the conditions under which such discre¬ 
tion is to be exercised when a petition is present¬ 
ed for winding up a companv on the just and 
equitable ground, has been laid down in S. 443 
(2). AIR 1965 Cal 98 (114, 115) (Pt I) (Pr 64). 


SECTION 318. 

Ss. 318, 291, 319, 320 — Board of Directors’ 
resolution to pay certain remuneration to family 
of managing director is without power. See Ibid 
S. 291. AIR 1963 Andh Pra 152. 

SECTION 319. 

~ Ss. 319, 320, 318, 291 — Board of Directors’ 
resolution to pay certain remuneration to family 
of managing director is without power. See Ibid 
S. 291. AIR 1963 Andh Pra 152. 


SECTION 320. 

~Ss. 320, 319, 318 and 291 — Board of direc- 
to! s resolution to pay certain remuneration to 
lamilv of managing director is without power. See 
Ibid, S. 219. AIR 1963 Andh Pra 152. 


SECTION 331. 


Ss. 331 and 348 — Relative scope — S. 

If controlled by S. 331. 

The language of S. 348 is clear as to when 
provisions of that section should come into ope 
ion and that language cannot be controlled 
die language of S. 331. 59 Bom LR 67: (1957) 

Loin Las 105: AIR 1958 Bom 214 (217 218> (Pi 
(Pr 9) (DB). ’ ; K 


SECTION 348. 
Ss. 348 and 331 — 


Relative scope 


_ g 348 

is not controlled by S. 331, Companies Act (1956). 
See Ibid, S. 331. AIR 1958 Bom 214. 

~~7 Partner in managing agency firm 

ot (ompany appointed Technical Adviser and laler 


SECTION 374. 

-Ss. 374, 372, 433 and 443 — Violation of pro¬ 
visions of S. 372 — Remedy is provided in S. 374 
— Recourse to winding up petition not proper. 
Sec Ibid, S. 372. AIR 1965 Cal 98. 

SECTION 389 

•-S. 389 (Before its amendment in 1960) — 

Arbitration (Protocol and Convention) Act 
(1937), S. 3 — Collaboration agreement between 
Indian and Foreign Company—Arbitration clause 
providing for settlement of disputes under Inter¬ 
national Chamber of Commerce Rules — Clause 
is valid and binding — Effect of S. 3 of Act 6 
of 1937 and Ss. 46 and 47, Arbitration Act — 
Indian Company suing foreign company in Indian 
Court — Suit can be stayed under S. 3 of Act 6 of 
1937. 

On a review of the Statutory provisions it is 
clear that S. 152 of the Companies Act, 1913, and Sec¬ 
tion 389 of the Companies Act, 1956 were intended to 
provide that all arbitrations to which a company is 
a party shall be conducted in accordance with 
the provisions of the Arbitration Act. Section 389- 
(1) of the Companes Act, 1956, regulated the 
power of Indian Companies to agree to sub¬ 
mit differences to arbitration and by sub-S. (3) 
the provisions of the Arbitration Act, 1940, ap¬ 
plied to all arbitrations to which an Indian 
Company was a party. 

Further, S. 47 of ihe Arbitration Act, 1940- 
which is as much a part of the Indian Arbitra¬ 
tion Act as any other provision, makes the provi¬ 
sions of the Arbitration Act applicable to all 
arbitrations and to all proceedings thereunder 
hut ‘subject to the provisions of S. 46’ an<T 
‘save in so far as is otherwise provided by any 
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aw lor the time being in force’. By the use of 

t „ , e ,K er WOrcS ' the Legislature has clearly 
made the provisions of the Arbitration (Protocol 
and Convention) Act, 1937, applicable to consen- 
S a arbitrations under the Arbitration Act of 

l.HO when the conditions prescribed for the an- 
plication ol that Act are attracted, even if the 
scheme of arbitration recognised thereby is in- 
lj "iih Ss. 3 to 38 of the Arbitration 


a T huS ’ ' vhere a company registered under the 
indian Companies Act, 1956, enters into a col¬ 

laboration agreement containing an arbitration 
clause under which both the companies agree 
to refer their future disputes for settlement bv 
arbitration under the Rules of the International 
Chamber of Commerce, the arbitration is govern¬ 
ed by the Protocol on Arbitration Clauses agreed 
lo at Geneva on September 24, 1923, and the 

I rolocol in the First Schedule applies and the 
Arbitration (Protocol and Convention) Act, 1937, 
being a law otherwise providing for arbitration the 
provisions thereof would by virtue of S. 47, be ap¬ 
plicable to arbitrations under S. 389 of the Indian 
companies Act, 1956, il the conditions regarding 
their applicability are fulfilled. An arbitra¬ 
tion according to the provision of Act VI 

of 1937 being thus recognised by the Arbi¬ 
tration Act, the agreement to refer disputes 
m accordance with the rules of the Inter¬ 
national Chamber of Commerce 

consistent with S. 389 of the 

Act. 1 he arbitration clause is valid 
on the Indian company and when U iu muiui 
Company files a suit against the foreign compan 1 
in an Indian Court on the basis of the collabora¬ 
tion agreement, the suit can be stayed under S. 3 
of the Arbitration (Protocol and Convention) Act 
1937. Appeal No. 32 of 1962, dated 16-11-1962 

' Bom), Reversed. Decision in Appeal No. 63 of 

19;>9, dated 22-9-1960 (Bom), Overruled. Sociefe 
De Traction et D Eleclricile Sooiete Anonyme v. 
Kamani Engineering Co., Ltd. (1963) 33 Cora Cas 
M9: (1963) 2 Coni LJ 203: (1963) 2 SCJ 509: 
66 Bom LR 392: AIR 1964 SC 558 (564, 566,567) 
(Pt A) (Prs 13, 19, 20) 

®-S. 389—(Before its amendment in 1960) — 

Scope of Cl. (3) not restricted to statutory 
-arbitrations under the Act. 


is not in 
Companies 

and bindim 

< 

the Indiar 


An arbitration agreement being a contract lo 
submit present or future differences between the 
parties not to the ordinary courts but before a 
tribunal chosen by the parlies, if the company 
has the power to enter into a contract, that power 
would include power to submit a dispute to 
.arbitration out of Court. Section 389 does not 
therefore, confer any new right upon Companies 
to agree to refer disputes which have arisen or 
which may arise, to arbitration: the section 
recognised the rights of a company to refer pre¬ 
sent disputes to arbitration, and sought to regu¬ 
late the right by placing a restriction upon the 
exercise of that right. There is no warrant for 
holding that sub-S. (3) is independent of sub¬ 
s' (1). Sub-section (1) affirms the power ol a 
•company to refer differences between it and 
^another company or person, and also regulates 
;it. Sub-section (3) makes the provisions of the 
Arbitration Act applicable to all arbitrations to 
which a company is a parly; it is not restricted 
to mere statutory arbitrations lo which a com¬ 
pany is obliged to submit by virtue of the provi¬ 
sions of the Companies Act. To invest sub-sec. (3) 
with a restricted meaning, is to make it redun¬ 
dant. Societe De Traclion et D’Electricite Sociele 
Anonyme v. Kamani Engineering Co., Ltd. (1963) 
33 Com Cas 869: (1963) 2 Com LJ 203: (1963) 


2 SCJ 509: 66 Bom LR 392: (1964) 3 SCR 116- 
AIR 1964 SC 558 (562) (Pt C) (Pr 10). 

SECTION 391 


SYNOPSIS 

(Companies Act (1956), S. 391.) 

1. Scope. 

2. Compromise or arrangement. 

3. Creditors—Meaning of. 

4. Voting by proxy. 

5. Sanction by Court. 

6. Scheme involving reduction of capital. 

7. Scheme for companies in winding up. 

8. Appeal. 


1. Scope. 

- -S. 391 (2) — Petition under — Court-fee_ 

Petition under falls under Sell. II (b) (iii) of 
Kerala Court-fees and Suits Valuation Act 1960 —- 
Payment of court-fee of Rs. 20 held sufficient. See 
Kerala Court-fees and Suits Valuation Act (10 of 
1960), Sch. II (b) (iii). ILR (1963) 1 Ker 637. 

-Ss. 391 and 394 — Duty of Court under S. 394 

Dispensing with extraordinary general meet¬ 
ing of shareholders under S. 391. 

The duties of the High Court under S. 394 are 
onerous and have to be carefully exercised and 
therefore, this Court can come to the decision 
required of it under S. 394 of the Act only if it 
is satisfied that the matter has been considered 
at an extraordinary general meeting of the mem¬ 
bers specially called for under the directions of 
the Court under S. 391 of the Act. Where it 
was not shown that any hardship or unnecessary 
or undue delay would be caused by holding a 
general meeting of the shareholders under S. 391, 
the High Court will not grant the request for dis¬ 
pensing with the nun-compliance with S. 391. 
(1960) 30 Com Cas 119: 73 Mad LW 93: (1960) 

1 Mad LJ 230 : ILR (1960) Mad 386: AIR 1960 
Mad 223 (223) (Pr 3). 

-Ss. 391, 392 and 10 (2) — Scope — S. 392 is 

a new section which specifically vests the High 
Court with power of dealing with matters arising 
out of scheme approved under S. 391. See Ibid, 

S. 10 (2) (a). AIR 1957 Trav-co 51. 


2. Compromise or arrangement. 


-Ss. 391, 80 — Scheme of arrangement —• 

Reorganisation and subdivision of existing prefer¬ 
ence shares with reduced capital — Held there 
was no extinguishment of shares. See Ibid. S. 80. 
AIR 1960 Cal 637. 

-S. 391 — Scheme of arrangement — Nature 

and incidents of — It is not alternative mode of 
liquidation hut alternative to liquidation 
Incidents of such scheme and of winding up are 

distinct both in principle and consequences. 

(1961) 31 Com Cas 333: 63 Punj LR 700: AIR 


161 Punj 
S. 391 


550 (552) (Pt B) (Pr 6). 

— “Arrangement” — What amounts to 

(Companies Act (1913), S. 153). 

The petitioner filed a petition purporting to e 
ic under S. 153 of the Companies Act of 
r sanction of an arrangement between the Corn- 
mv and its creditors. It was prayed that me 
)urt might order the convening of a meeting 
the creditors of the Company by the °. 
[uidators for the consideration of the sc 
oposed and pending the meeting the sa e , 

ts of the Company directed to be con 
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might be stayed. The Court allowed the conven¬ 
ing of a meeting as prayed for. The Court ap¬ 
proved the suggestion to mortgage and allow the 
State to work the company, i.e., the Mill. 

Held, that the arrangement in question was 
covered by S. 153 of the Act of 1913 corresponding 
to S. 391 of the present Act. AIR 1929 PC 250, 
Foil. 1956 Ker LT 724: ILR (1956) Trav-Co 1227: 
(1957) 27 Com Cas 417: AIR 1957 Trav-Co 51 
(52. 55) (Pt C) (Prs 1, 3). 


3. Creditors 


Meaning of. 


-Ss. 391 and 446—Company — Pending assess¬ 
ment proceedings company going into liquidation 
— Department if could become creditor under 
S. 391 — S. 446 does not apply to income-tax pro¬ 
ceedings — Powers of High Court under S. 6(3 of 
former Act. See Income-tax Act (1922j, S. 3. 
(1963) 1 1TJ 291 (All). 

- S. 391 — Scheme — Effect of—Money suit— 

Deposit standing to credit of defendant in bank 
attached under 0. 21, R. 46 Civil P. C. — Scheme 
framed under S. 153 (2) Companies Act (1913) on 
Rank's application — Held under O. 21, R. 46 
Civil P. C. relationship of debtor and creditor vis- 
a-vis the Bank, and the defendant continued when 
scheme was framed — By virtue oi S. 153 (2) 
Companies Act (1913) scheme bound not only the 
bank but creditor-defendant. See Civil Procedure 
Code (1908), O. 21 , R. 46. 1LH (1956) 8 Assam 
301. 

4. Voting by proxy. 

S. 391 (2) — Proxy — What is — Who can 
^ote bv proxy. See Companies Act (1913), S. 79. 

AIR 1959 Pat 293. 

5. Sanction by Court. 

® S. 391 — Scheme of transfer approved by 
Company — Clause in scheme authorising its sub¬ 
sequent modification — Notice to shareholders 
given — Subsequent modification in pursuance ol 
the clause in scheme — Sanction lo modified 
scheme without notice ol modified scheme — Held 
that scheme in substances was one sanctioned 
alter nolke under S. 35 (3) of the Insurance Act. 
See Insurance Act (1938), S. 35 (3). AIR 1962 
SC 1355. 

S. 331 (2) — Duty of Court — Statutory majo¬ 
rity. 

Any scheme which is lair and reasonable and 
made in good laitJi will be sanctioned if it could 
icasonablv be supposed by sensible people to be 
Jur the bencht ol each ciass of the members oi 
creditors concerned. It is also Ihe duly of the 
Court to see that the resolutions were passed by 
the statutory majority. The majority of the three- 
. ourlli \ a hie must be ol persons who were present 
and who took part in the voting. (1958) 62 Cal 

Com Cus 4ti: Aln Eat 679 
(686, 081) (Pt A) (Prs 4, 5). 

" ~ Want of good faith — Onus — (Evi¬ 

dence Act (1872), Ss. 101 to 104). 

riie onus ol proving unreasonableness or un¬ 
fairness about the scheme or ol want of good 
mUh is on those who object to the sanction of 

ic s< heme. 1 Ins onus is not discharged by vague 

,rr; i \ [ . a ' s : ser I lioIls devoi(1 of any particulars. 

lld - 0,1 • ( 1958 ) 02 Cal \VN 836: 

, 9a9 ) 7 , Co, u Ca * 40: A1H 1059 Cal 679 (681) 
(it 1>) (I r 6). 

~T 8s * 394 — Petition by majority of 

shareholders for sanction of scheme of amalgama¬ 
tion of companies — Burden to show that scheme 
is lair and reasonable is on petitioners — Matters 
lo be considered by Court. 


Having regard to the fact that the petitioner 
company seeks sanction for the scheme and that 
it is the duty of the Court to see that the scheme 
is a fair and reasonable one, the initial burden is 
on the petitioner to show that, prima facie, the 
scheme is fair and reasonable such as a prudent 
and reasonable shareholder would approve of and 
not object to. AIR 1959 Cal 679. Dissented from. 

Tlie function of the Court is two-fold. The 
first function is to determine whether lh»^ 
statutory requirements as laid down is S. 391 of 
the Companies Act have been complied with. The 
legislature has purposely left discretion with the 
Court in this respect. The Court can apply its 
judicial mind to the scheme and reach a con¬ 
clusion of its own. It must consider whether it 
is in the interest of the company as a whole and 
of the class of persons for whom the majority 
acts and whether the scheme is such that it must 
be pushed through. The Court must look at it 
from the point ol view of a reasonable and a 
fair minded person. If the Court finds that the 
majority is acting in a mala fide manner, then, 
it is the duly of the Court to protect the minority 
from the tyranny of the majority. Therefore, the 
scheme has not got to be scrutinized by the court 
with that much care with which an expert will 
scrutinise it. It must be tested from the point 
of view of an ordinary reasonable shareholder, 
acting m a business like manner, taking within 
his comprehension and hearing in mind all the 
circumstances prevailing at the time when the 
meeting was called upon lo consider the scheme 
in question. Whilst in some rare and exceptional 
cases, the Court may lake into consideration sub¬ 
sequent events lo protect the interests of the com¬ 
pany or the shareholders as a general rule, the 
Court should consider the resolution on the foot¬ 
ing ol the circumstances which were in existence 
at the lime when the scheme was formulated, 
deliberated upon and approved. (1961) 2 Guj LB 
681: AIB 1962 Guj 305 (310, 311) (Pt A) (Prs 14, 
15). 

-S. 391 — Creditors' meeting — Resolution that 

company be reconstituted without any liability 
imposed on members — If can be sanctioned — 
Poweis of Courts. See Companies Act (1913), 

S. 153. AIB 1958 Ker 314. 

-S. 391 (2) — Duty of Court — Essentials of 

sanction. See Companies Act (1913), S. 153 (2). 

AIK 1959 Pat 293. 


-S. 391 — Banking company — Scheme of 

Composition — Sanction of Court — Procedure. 

When the Court is moved lo exercise its powers 
under S. 391 for sanctioning a scheme of com¬ 
position proposed by a bank the following pro¬ 
cedure laid down by the provisions of S. 391 read 
with S. 45, Banking Companies Act, has to be 
followed: 


ii rirsuv, me 


V_/ '/VII i 


j 1 u.) 


, . , - _ --- __ v a i i v i V. a 

the scheme is lit lo go lo creditors or shareholders 
or both lor consideration and then in exercise 
of its discretion, lo order meetings of those per¬ 
sons to be called, held and conducted ill accor¬ 
dance with its directions. 

(2) H the requisite majority under sub-s. 
of S. 391 does not approve of the scheme 

• a . . • .< - _ 

111 


V w 




( 2 ; 

the 

the 

foj 


• « — - — — - •» • » V * » 1 V/ ^ 

Jitter is at an end. If, on the other hand, 
requisite majority approves of it, the petition 
sanction lor the scheme, if the company concern 
ed is a banking company, must obtain a certificah 
from the Reserve Rank in writing to the efTec 
that the scheme is not incapable of being workee 
and is not detrimental to the interests of th< 
depositors under sub s. (1) of S. 45 of the Bank 
ing Companies Act bet ore the scheme is put uf 
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before Ihe Court for its sanction. If the Reserve 
Bank does not issue a certificate as required, the 
Court will be powerless to confirm the scheme. 

(3) When the scheme relating to a banking 
company is put up along with the Reserve Bank's 
certificate for sanction before the Court, it may 
direct the Reserve Bank to make certain enquiries 
under sub-s. (2) of S. 45. On receipt of the report 
it such enquiries are ordered, or without any 
report if enquiries are not ordered, the court has to 
consider the scheme, and, if it thinks proper, it 
may sanction it. In deciding the question of 
sanction, the Court will attach due weight to 
the opinion of the majority but will not be bound 
by it. After sanction, the scheme will be binding, 
on the company, its creditors, shareholders and 
others who are concerned. AIR 1952 Cal 133, 
Rel. on. 1959 BLJR 98: (1959) 29 Com Cas 487: 
AIR 1959 Pat 288 (289, 290) (Pt B) (Pr 7). 

-Ss. 391 and 394 — Duty of Court. 

The Court ought not to substitute its discretion 
for that of the shareholders, who should normally 
be permitted to manage their own affairs them¬ 
selves, but in sanctioning a scheme the Court does 
not simply register the wishes of the shareholders 
nr the creditors, as the case may be, as expressed 
in their resolution passing the scheme. It is the 
duty of the Court to examine the scheme and to 
see whether there has been compliance with the 
provisions of law. 

The scheme must conform to the standard of 
reasonableness, having regard to all the informa¬ 
tion that may be available. Where the share¬ 
holders have not independently guarded their 
interests the Court cannot abdicate responsibility 
of examining the proposal in the scheme and 
decide whether it conforms to the standards of 
fairness and reasonableness. 

The scheme has to be examined by the Court 
with a view to sec, whether it is such as an in¬ 
dependent and honest member of the Company, 
while wisely acting in respect of his own interest, 
can reasonably approve. 

The Court will prefer a just, equitable and 
reasonable scheme of arrangement, whereby the 
Company may be able to exist, and in time, to 
flourish, to a compulsory liquidation terminating 
its existence with very slim chances of payment 
in full and with reasonable expedition. (1958) 
28 Com Cas 111: 60 Punj LR 89: AIR 1958 Punj 
30 (32, 33, 34) (Prs 7, 8). 

6 . Scheme involving reduction of capital. 

- Ss. 391, 10G —Scheme of arrangement involving 

reduction of capital and alteration of rights of 
preference shareholders — Absence of approval 
of scheme by share-holders required under S. 106 
■—■ Scheme is valid and may be sanctioned by 
Court — Duty of Court scrutinising scheme. See 
Ibid. S. 106. AIR 1960 Cal 637. 

-S. 391 — Reduction of capital part of scheme 

of organisation — Modification of rights clause 
in Articles of Association — Scope — Separate ap¬ 
plication for valuation and scheme — Necessity. 
See Ibid. S. 81. AIR 1959 Cal 672. 

7. Scheme for companies in winding up. 

-S. 391 — Bank in liquidation — Application 

for sanction of scheme — Maintainability. 

The Court can approve of a compromise or 
arrangement put up before it under S. 391 of the 
new Act either when the company in question 
is a going concern or when it is under liquida¬ 
tion. Even though the Court is bound, in a case 
covered by S. 38 (1) of the Banking Companies 
Act, to order winding up of the Bank concerned, 


there is no provision of law which prevents the 
Court from taking into consideration a scheme 
which is proposed in such a case. 

Held, that there was no legal bar to the enter¬ 
tainment of Bank's application under S. 391 but 
that considering the merits of the scheme pro¬ 
posed it was quite worthless and unworkable. 
Consequently, the scheme proposed could not be 
sanctioned. 1959 BLJR 98: (1959) 29 Com Cas 
487 : AIR 1959 Pat 288 (293) (Pt F) (Prs 31, 34, 
35). 


8 . Appeal. 

• —S. 391 — Court authorised to hear appeals 

— Order of company judge — Appeal lies to High 
Court and not to Supreme Court. See Companies 
Act (1913), S. 153 (7). AIR 1962 SC 1192. 

-S. 391 (2) — Scope — Order sanctioning com¬ 
promise — If judgment — Appeal. See (Patna) 
Letters Patent (1916). Cl. 10. AIR 1959 Pat 293. 

SECTION 392 


-Ss. 392, 391 — Banking Company working 

under scheme of arrangement sanctioned in 1959 

— Petition for settlement of list of debtors — 
Jurisdiction — High Court can entertain petition 

— Omission of S. 45-K of Banking Companies 
Act by Amending Act (XXXIII of 1959) did not 
affect powers of High Court — Even if jurisdic¬ 
tion vested in subordinate Courts, High Court can 
transfer such proceedings to itself—Banking Com¬ 
panies Act (1949), Ss. 45-D, 45-K (before the 
amendment of 1959) and 45-M. AIR 1950 EP 111 
(FB), Foil. (1961) 31 Com Cas 333: 63 Punj LR 
700: AIR 1961 Punj 550 (551, 552) (Pt A) (Prs 5, 

7). 

-Ss. 392, 391, 647 and 10 (2) (a) — Scope. 

See Ibid, S. 10 (2) (a). AIR 1957 Trav-Co 51. 


SECTION 393 


-S. 393 (1) (a) — Interests of friends and rela¬ 
tions of managing directors need not be mention¬ 
ed. 


The latter part of the Cl. (a) of S. 393 (If 
deals with the material interests of only the 
persons mentioned therein. The persons men¬ 
tioned are directors, managing director, manag¬ 
ing agent, secretaries and treasurers or manager 
of the company. The clause does not state that 
the interests of the friends or supporters or rela¬ 
tives of any of the aforesaid persons be mentioned 
in the statement. It is not necessary to mention 
in the statement the share holding of the relatives 
or the friends of the supporters of the directors 
and the managing agents. (1961) 2 Guj LR 681: 
AIR 1962 Guj 305 (313) (Pt B) (Pr 18). 

-S. 393 (1) (a) — Scheme of amalgamation — 

Statement stating terms of scheme — Effect or 
proposed scheme must be explained — It means 
effect on matters like welfare of company and 
its shareholders — Matters which are sclf-eviden 
or obvious need not be mentioned. 


"he first part of Cl. (a) of S. 393 (1) r ® < J UI . r J^ 
t the statement must contain not only e 
ms of the scheme, but must also further exp ai 
to what its effect would be. If there is a 
ag in the scheme, compromise or arrangeme. 
ich is not quite obvious to a person, reaso < ' 

uainted with the farts of the case, b) 
ding the terms of the scheme, then* 
cast upon the persons concerned . 

at the consequence will he if the 
•roved of. If something is implied ir J 1 ^ 
erne, which is not obvious, the sa 
ught to the notice of the shareholders. 
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Where the statement mentions that shareholders 
in the company to be amalgamated will be given 
l 3 /4 shares in the company in which it is to be 
amalgamated, for each share held in the former 
company, no further explanation on that particular 
.point is called for. The details as to the way in 
which the ratio was arrived at is not a matter 
relating to the effect of the scheme. That is a 
matter of detail and pertains to things required to 
be considered for fixing the ratio. (1961) 2 Guj 
LR 681: AIR 1962 Guj 305 (313) (Pt C) (Pr 19). 

-S. 393 (1) (a) — Interests of whatever kind 

in scheme, of persons concerned have to be men¬ 
tioned and not only interest in company in respect 
of which scheme is being propounded. 

The second part of Cl. (a) of S. 393 (1) requires 
two things to be mentioned in the statement viz., 

(i) the material interests of several persons, and 

(ii) the etTect of the scheme on those interests, 
if and in so far as. it is different from the effect 
on (he like interests of other persons. Every kind 
of interest is not to be mentioned. Only material 
interests are to he so done. The first part of the 
second limb of Cl. (a) cannot be construed as 

to the interests of the con- 
the company, in respect or 
is being propounded. The 
particularly to be mentioned 
by the concerned persons are not interests which 
they hold or possess as such concerned persons 
in the company, but also 'or otherwise'. The 
section states in express terms that the interests 
which the director possesses not only as a mem¬ 
ber or a creditor bul any other interests 
he possesses in any other capacity has got 
mentioned in the statement under Cl. (a). 

It would lollow that the effect on that interest 
of the scheme must also be mentioned in the state¬ 
ment ii and in so far as lliat effect is different 
from the material interests which any other 
person interested in the scheme may have. The 
expression 'like interests' means the interests 
spoken of in the earlier part of Cl. (a) and that 
earlier part refers to material interests. The 
second limb ol Cl. (a) requires that the statement 
alter mentioning the material interest of the con¬ 
cerned purs mis must compare those material 
interests with the material interests of the non- 
concerned persons and if a comparison of the 
two sets of interests reveals that the effect of the 
scheme on the concerned persons is different from 
its effect on the non-concemcd persons, then, that 
effect must also he mentioned in the statement 
(1961) 2 Guj LR 681: AIR 1962 Guj 305 (313, 314) 
(Pt D) (Prs 20, 21, 22, 24). 

-S. 393 (1) (a) 


being confined only 
cerned persons in 
which the scheme 
interests which are 


which 
to be 


and (4) 


Each concerned 


person Is required lo mention Interest of tbe other 
concerned persons. 

Sub-s. (4) of S 393 casts a duty not only on 
persons who hold material interests to comply 

. ,. l' e . rc, I u,re nicnts ol the sub-section, but 
< as s that duty also on the company and every 

is that i i L C Tf any ; The true lc K al Position 
that it is the duty of every otricer of the coin- 

!r, n tr an u m C companv 10 acquaint himself or 
llsell with the material interests of every other 

concerned person, such as the directors, manag- 

mc partner or manager of the company and to 

mention that interest and to explain its effect in 

he statement. That is the primary duty which 

has been cast upon the concerned persons. If tiicy 

tail in tins duty then, they arc responsible lor 

the breach of that duty and will be liable to be 

punished under sub s. (4). But. the duty which 

Tl.^i 1 i° n !*? e :> e .P ersons ‘s not an absolute one. 
the duty which is cast on them is to make a rea- 


sonable enquiry in fhe matter of the materia! 
interests ol others. If sub-s. (4) is read together 
with the proviso, the effect is that every con 
cerned person, who makes an honest attempt to 
acquaint himself with the material interests of all 
tlie concerned persons, but, is unable to furnish 
information on account of the refusal of those 
other concerned persons, then, he will not be cri¬ 
minally responsible. 

The directors and the managing agents of the 
company should mention in the statement all the 
interests which each one of them possessed in 
the scheme and if the effect of the scheme on 
those interests was different from the material 
interests of other persons interested in the same 
scheme, the same should be menlioned and ex¬ 
plained fo the shareholders. (1961) 2 Guj LR 681. 
AIR 1962 Guj 305 (315) (Pi E) (Prs 26). 


SECTION 394 


S. 394 


— Amalgamation of two or more com¬ 
panies — Effect — Difference between reconstruc¬ 
tion and amalgamation — On facts, held there 
was no amalgamation of two companies concern¬ 
ed. See Companies Act (1913) (as Amended hv 
Act XXII of 1936), S. 153-A. (1963) 2 An \VR 112. 

X. 394 (4) — 'Property 1 . See Companies Act 
(1913), S. 153-A (4). AIR 1959 Cal 352. 

S. 394 (2) — Scope — Amalgamation — Pro¬ 
perly of A company transferred lo C companv — 
Suit by A companv pending — Application bv C 
company for substitution — Competency — Civil 
Procedure Code, O. 22, R. 10 — T. P. Act. S. 6 
(e) — Applicability. See Companies Act (1913', 
S. 153-A (2). AIR 1959 Cal 352. 

Ss. 394, 391 and 393 — Petition by majority 
of shareholders for sanction of scheme of amalga¬ 
mation of companies — Burden to show that 
scheme is fair and reasonable is on petitioners 

— Matters to he considered hv Court, stated. See 
Ibid, S. 391. AIR 1962 Guj 305. 

Ss. 394. 391 — Duty of Court under S. 394 

— Dispensing with extra ordinary general meet 
ing of shareholders under S. 391. See Ibid, S 391 

AIR 1960 Mad 223. 

-S. 394 — Bank working under scheme _ 

Payee or holder of damand draft issued by Bank 
on its branch is to he regarded as ordinary creditor 

— Position and rights of — Trust or agency _ 

If created. See Companies Act (1913), S 153- A 
AIR 1960 Punj 281. 

-S. 394 — Duty of Court. See Ibid, S. 391 

AIR 1958 Piiuj 30. 

SECTION 395 

-S. 395 — Scheme involving transfer of shares 

— Application by dissenting shareholders—Power 
of Court — Offer when to he considered fair and 
proper — Burden of proof — (Companies Act 

(1913), S. 153-B) — (Evidence Act (1872), Ss. 101 
to 104). 

Where one company offers to buy the shares 
of another company on certain terms and majority 
of the shareholders of the transferor company 
agree to such a transfer hut the dissenting share¬ 
holders apply under S. 153-B of the Companies Act 
(1913) for an order restraining the transferee com¬ 
pany from acquiring their shares, the discretion 
of the Court is limited as regards the nature ol 
the order to he passed in such a case. The Court 
can pass only one of two orders. If can either 
dismiss the application, in which case the trans 
feree company will he entitled and also bound 
to acquire the shares of the applicants in ac- 
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cordancc with i he terms of their offer. Alterna¬ 
tively it can allow the application of the applicants 
in which case the transferee company will not 
he entitled to acquire the shares of the dissenL- 
ing shareholders. 

The view of the Legislature is that where not 
less than nine-tenths of the shareholders in the 
transferor company approve the scheme or accept 
the offer prima facie, at any rate, the order must 
be taken to be a proper one. 

The applicants must establish that there has 
been misrepresentation which may have influenced 
the view of the majority of shareholders. 

The fact that bv acquisition of shares the 
transferee company will be able to obtain sub¬ 
stantial advantages that they would be able to 
get relief from income-tax and also to get their 
shares, quoted on the stock exchange, will not 
make Ihe transaction unfair as these advantages 
are neither illegal nor improper. AIR 1943 Bom 
325 and (1933) 150 LT 374, Rel. on. (1956) 26 
Com Cas 366: 70 Mad LW 274: 1957 Mad WN 
78: AIR 1957 Mad 225 (226, 227) (Prs 5, 6, 7, 9). 

-S. 395 — Retrospective operation. 

The phrase “by virtue of this section” in sub- 
s. (3) of S. 395 has been left as it is even in the 
altered form in which the section is to apply 
in relation to an offer made by the transferee 
company to shareholders of the transferor com¬ 
pany before Ihe commencement of this Act. It 
necessarily follows that where shares of the 
dissenting shareholders are to be acquired after 
the commencement of the new Act even in rela- 
lion to the offers already made, the transferee 
company shall have to base its right on the pro¬ 
visions of S. 395 of the new Act. Undoubtedly, 
the intention of the Legislature is to make S. 395 
applicable even to offers which were approved 
by majority of the shareholders before the com¬ 
mencement of the Act. AIR 1956 Pepsu 86 (88) 
(Prs 10, 12). 

- Ss. 395 and 155 — Rectification of register •— 

Meaning and implication of — Sufficient cause — 
What is — Removal of name under S. 395 — 
Remedy under S. 395 given up — Relief under 
S. 155 not available — (Words and Phrases — 
Sufficient cause) — (Words and Phrases — 
Rectification). See Ibid, S. 155. AIR 1959 Punj 
232. 

SECTION 397 
SYNOPSIS 

(Companies Act (1956) S. 39/. ) 

1. Scope. 

2. Application under — Maintainability and 

requirements. 

3. Who can apply. 

4. Grounds for relief. 

5. Powers of Court. 

6. Appeal. 

1. Scope. 


with the terms agreed upon. Signed agreement? 
was produced before the Companies Tribunal. 

Held: Since the Central Government did not. 
make any representation & there was nothing un¬ 
lawful in Ihe terms of the compromise which did 
not go beyond the powers of the Tribunal under 
Ss. 397 and 398 read with S. 402 the effect of 
the compromise would he to enable the company 
to continue its production. Since there were no 1 
such seiious allegations in the petition as would 
justify the Tribunal in ignoring the compromise 
and continuing the enquiry an order in terms of 
the compromise has to he recorded. (1958) 2 Mad 
LJ 259: ILR (1958) Mad 838: (1958) 28 Comp Cas 
.’>54: AIR 1958 Mad 587. Ref. (1965) 35 Com Cas 

702: (1965) 2 Comp LJ 181. (Companies Tribunal 
New Delhi). 

Ss. 397, 398 — Scope — Provisions are design¬ 
ed lo confer powers upon Courts to pass suitable 
orders without necessity of winding up. 

Sections 397 and 398 correspond to Section 153- 
C of the Companies Act of 1913. These Sections 
confer powers upon the Court to pass suitable 
orders, where the circumstances justify, to remove 
the oppressiveness or the matters complained of., 
without the necessity of winding up of the com¬ 
pany where such winding up would unfairly and 
materially prejudice the interests of the company 
or any part of its members. After the enactment 
of Section 153-C, even where facts and circums¬ 
tances exist for an order of winding up to be 
passed, the Court, taking into consideration the 
interests of the company and its members as a 
whole can pass an order for its management by 
the Court with a view of its being ultimaleh' 
salvaged. The true scope of S. 153-C of 1913 Act is 
that where there is discrimination by the majority 
of the shareholders or by the majority of the 
directors to the detriment of the minority, so as 
to amount to oppressiveness and derogatory to 
the interests of the company the powers under 
Ihe section can be exercised. The Court is also 
empowered under that section lo impose upon 
the parties whatever settlement the Court con¬ 
siders just and equitable to remove the main 
allegation of oppression and though this discre¬ 
tion is unfettered, in every case the Court is not 
expected to find and impose a solution. Cases 
have gone to the extent of holding that the com¬ 
pany can be ordered to purchase the minority's 
shares at a fair value if the facts in any parti¬ 
cular case so justify it. 1958-3 All ER 689 and 
(S) AIR 1956 SC 213 and AIR 1960 Mad 338 and 
AIR 1961 Cal 448, Rel. on. (1965) 2 Andb WR 
454: (1965) 2 Com LJ 234: AIR 1966 Andb Pra 
226 (227) (Pt A) (Pr 12). 

-Ss. 397, 398 — Scope — Prayer involving re¬ 
ctification of register not proper. (1965) 2 Andn 
\YR 454 : (1965) 2 Comp LJ 234 : AIR 1966 Andb 

Pra 226 (229) (Pt B) (Pr 13). 

-Ss. 397 and 433 — Alteration of memorandum 

— Requirements — Exercise of discretion by 
Court — Considerations — Loss of subslra un 
is not by itself sufficient for the Court to dec in 
to confirm allegations in memorandum u requi 
conditions are fulfilled. See Ibid, S. 


-Ss. 397 and 398 — Compromise — When 

valid. 

A small private limited company which had. just 
started its work was respondent No. 1 in a petition 
filed by a group of shareholders under Ss. 397 
and 398 of the Companies Act. Thereafter, the 
parties settled their dispute by agreeing that the 
allotment of certain shares should he validated, 
and one of the groups should transfer its entire 
shareholding to the other group in accordance 


» Cal 16. ^ 

•S. 397 — Application under S. 397 or 398 
an alternative remedy contemplate 
43 (2) - Sec Ibid, S. 443 (2). (’6o) GSCalWiN 

S. 397 — Conditions to be satisfied for mak 
an order under section. 

order that, the Court may make an order 
?r S. 397 of the Act, the Court mud 
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fied. firstly, that the company’s affairs are being 
conducted in a manner oppressive to any member 
or members, secondly, that the facts would justify 
the making of a winding up order, on the ground 
that it was just and equitable that the company 
should be wound up and, thirdly, that a winding 
up order would unfairly prejudice the applicant 
or applicants. 

Held, on the facts of the case that the sale of 
a large number of shares belonging to the appli¬ 
cants J and his wife who held the majority of the 
shares in the company was made by the persons 
in management for an unreal and fictitious debi 
of J, that the sale was illegal, that there was no 
power of sale under the Articles and that the 
object of sale was to deprive J of his voting 
power, so that the present management may keep 
themselves in office, and that the company’s 
affairs were being conducted in manner oppres¬ 
sive to J. Held, further, that the company was 
liable to be wound up on the ground that it was 
just and equitable to do so but it was not in the 
interests ot the petitioners that the company 
should be wound up. It was against the fundamen 
tal principles of company law that the minority 
should carry on the management without any 
election, as provided for in the Act and the 
majority of shareholders should be kept out of 
management. Such an unnatural state of affairs 
was continuing in the Company ever since Septem¬ 
ber 1954. Meetings were held by rival parlies and 
different sets ot Directors were declared lo be 
elected in the different meetings. The legality 
oi the present Hoard of Directors had been chal¬ 
lenged with good reason and the company was 
being involved in ruinous litigation. Therefore, 
a case for interference under S. 397 was made 
out. (’64) 08 Cal WN 103. 


S. 397 (2) (a) and (b) — Scope and object — 
satisfaction on both points essential — 
1 owers and duty of Court. 

Under S. 397 it is imperative that Court's opin- 
*on on both the points enumerated in Cls. (a) 
•jnil b) of sub s. (2) must be formed in the ai- 

1 ' C * )C ^ orc ony order could be made under 
bat sec ion. If the Court is not satisfied on any 
o ilinsc points no further question can arise 

2 « 7 ? r Ain 3 ?nA 00 0,1 U N ,i;f: (1002) 32 Com Cos 
' ' 11! Cal 127 (12!)) (IM 15) (l*r 5) (DI5). 


and 398 — Sections to be liberally 


lo J;J 97 n~ Ac . ,s of oppression must ho proved 
lo satisfaction of Court, 

i|A l ' ll ‘ r S - 397 IIlc C«url lias lo he satisfied tlial, 
f n „ ,s oppression in conducting affairs o| t|„, 

n i <u I s () t oppression, there! ore, have 

only to be alleged with sufficient particulars 

oi ■ i InUsl 1)0 ! ,rovC( l nlso to the satisfaction 

O07 . Aii> Ol Vi/ ,G CaI WN 0002) 32 Com Ca.s 
-17. AIR 1962 Cal 127 (128) (Pt A) (Pr 4) (DR). 

--Ss. 397 

Interpreted. 

desbine !? 7 1 1,11(1 398 ’ Companies Act, 1956. being 
they shout! Sl,ppr( “ ss 5,11 acknowledged mischief, 
Court Oi ,, rcc<nc Choral interpretation and the 
v an re ik° U ( "»ve Sllth construction as will ad- 
intemreP.r rem .? tly - . ^PPlving that principle of 

lor the r a ! ,r - w,clps| powf>r ho inferred 

nient of ,U V' ° ,n I cr I el /‘ * n the internal manage- 
end in , a ^ ornpanv "7 1,1 n v »ow to putting an 
ot nmtp : r? °. r rn,srn;in: ‘foment on the part 
remedv * shareholders so as to advance the 
( ^fd> and suppress the mischief. Hut no power 

princinlp I, J le . rrtcl hv the application of that 
Vro with , ,, ! ,Crpr f l:i,| on i ,n set aside or inter- 
'veen V r P an(i cont 'luded transactions bet- 
n a Co, npany and third parties which are no 


911 

longer continuing wrongs, unless the sections bv 
use of clear and unambiguous language confer 
P°o'; e y on ‘he Court. (19G4) 1 Com LJ 320 ; 

Cas 777: (1964) 5 GuJ LR 804 t 

(pf A) (pis 2 “! 20 . 5 AIR 1965 G,,j 96 (98 ’ 09) 

mThftlnn 39 !* and v 98 .- ~ Scopc - ob l cc * and inter- 
p elation of — Sections do not empower Court 

to set aside or interfere with nnc» an /i „ , , , 

transactions between Company and third "parties 
"inch arc no longer continuing wrongs 

The language of Ss. 397 and 398 loaves no 
doubt as to the true intendment of the Legislature 
and it is transparent that the remedv provided bv 
hese Sections is of a preventive nature so as lo 
bimg to an end oppression or mismanagement on 

ip, pa 7 ° f f 0ntl0,!il 'S Shareholders and not to 
‘ • v J s co »hnuance to (tie detriment of the as 
grieved shareholders of the company The re 
medy is not intended to enable the aggrieved 
shareholders to set at naught what has alreadv 
hcen dene by controlling shareholders in the 
management of the affairs of the company. These 
sections do not conter any power on the Court to 

rinsaelionfi lr | " Crlcre wilh Past and concluded 
transactions between a company and third mrt- 

ics winch ai*e no longer continuing wrongs (1964) 

1 Com LJ 320 : (1964) 34 Com Cas 777 V 1964 

W (1««| Vpi'b" 11^7 732: - WR ,,JC5 

*** o7 ,ss; 


If 

of 

or 

is 
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and in eon (raven lion of Ss. 299 and 300 — 
ami when can be challenged. 

the question whether a particular action 
the Directors was within the limits of the law 
was in contravention of any provision of law is 
not a proper subjecl-matler of inquiry in a peti- 
hon under Section 397 or 398 of the Companies 
Act, 19o6. II an action of the Directors is illegal 
or invalid, the Company or the shareholders may 
bdcc appropriate action in a Court of law chib 
engmg Hie validity of such action, but a petition 
under Section 39/ or 398 is not an appropriate 
remedy tor (he purpose. The only question with 

Section^ «Q 7 C<n,rt ,(!u c . (mcc . rnc l (i »» a petition under 
Sutidi o97 or 3J8 is whether the action of (he 

Directors whether within the law or outside the 

law is oppressive to the minority shareholders or 

is prejudicial to the interests of the Company It 

cannot be said that every action of the Directors 

which is in contravention of a provision of law 

must necessarily be prejudicial to the interests of 

the Company. These two represent dilferent 

' M CS °L VIVW , aiKl onc mav oxisl without the 
other. Where the Court has come to the con¬ 
clusion that the impugned resolution passed by 
the Hoard of Directors is not oppressive to (he 
minority ol share holders or prejudicial to the 
interests ol the Company it is no! open to the 
pelihoners in the petition to attack the validity 
ot the resolution on the ground that it was passed 
hy the Hoard ol Directors without a quorum and 
in contravention ol the provisions of Sections ‘>90 
anil 300. (1964) 1 Comp IJ 326: (1964) 34 Com 

-ro d [Vn 3 Uuj UR 804: IIJ{ (1964) Cut 

/o2: AIR 1965 GuJ 96 (103, 104) (Pi G) (Pr 49). 

——Ss. 397, 398, 543 — Pel it ions under S. 397 or 

V 8 ,r « eopc . a,,<l p,irp «se of — Maintainability— 

Application tor compensation under S 643*_ 

Procedure. 

The applications under Ss. 397 and 398 van he 
made only by members who are qualified lo do 
so under S. 399, lor S. 397 is designed to pul an 
end to an oppressive management or oppressive 
conduct of the affairs of a company and S.':i98, 
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COMPANIES ACT (1 of 

nas been designed lo put an end to the affairs 
oi a company being conducted in a manner pre¬ 
judicial to tlie interests of the company or person 
a change being made in the constitution of the 
company or its conirol which change is likely 
to lead to any such prejudicial management. The 
sections are not intended to deal with Questions 
connected with the past management except in 
as far as such past management may indicate, 
that it is necessary to take steps for the pre¬ 
vention of future oppression of one section of 
shareholders by another or to prevent a prejudicial 
management or conduct of its affairs. In order 
to sustain a petition under S. 397, it is necessary 
therefore, for the Court to be satisfied on two 
points, viz., (i) that the Company’s affairs are be¬ 
ing conducted in a manner oppressive to any 
member or members thereof; and (ii) that wind- 
mg up ol the Company would unfairly prejudice 
such member or members, but, that, otherwise, 
the facts would justify the making of a wind¬ 
ing up order on the ground that, it was just and 
equitable that the Company should be wound 
up. 

Section 543, provides for an application for re¬ 
covery of damages lo be made if it appears in the 
course of proceedings under S. 397 or S. 398, 
that misfeasance, etc., has taken place in relation 
to a company. The application for compensation 
under S. 543, on the basis of malfeasance or mis¬ 
application must be preceded by appearance of 
evidence on the record of a petition under S. 597 
and/or S. 398 and in the course of the proceedings 
therein. In order that such an application may 
be competently made, it is necessary that, at least 
some materials therefor must appear in the course 
of proceedings under S. 397 and/or S. 398. (1933) 

2 Com I T 89: (1903) 4 Guj LR 911 : ILR (1963) 
Guj 865: AIR 1984 Guj 107 (110) (Pi A) 
(Pr 4). 

-Ss. 397. 398, 543 — Scope and applicability 

of S. 543 — Proceedings under S. 543 should be 
by independent and fresh application. 

Prima facie the enquiry under S. 398 has no 
connection with the enquiry under S. 543 (Sche¬ 
dule XI) at least in so far as the enquiry under 
the latter section is to he directed against the 
promoters and past officers of the Company. But. 
at the same lime, it cannot be said that there is 
a complete divorce between the objects of Ss. 397 
and/or 398 on the one hand and those of S. 513 
(Schedule XI) on the other. 

.Section 543 has been designed with a view lo 
provide a summary remedy lo the creditors and 
shareholders of a Company which enables them 
to obtain an order for compelling the delinquent 
officers of the Company to contribute towards 
the funds and assets of the Company which they 
have illegally obtained during the course of their 
management or which have been lost as a result 
of such management. Under the general law of 
the land, a right to resort lo such summary pro¬ 
cedure is not given to any creditor or sharehold¬ 
er of the Company whilst the Company is in 
existence. That right is not an absolute or un¬ 
trammelled right. The right is circumscribed or 
limited by the conditions mentioned in S. 543 
(Schedule XI) and one of the conditions mention¬ 
ed is that, before an application for examination 
of the person concerned and an order for com¬ 
pensation are made against him. prima facie evi¬ 
dence must appear against such concerned person 
in the course of a proceeding under S. 397 
ov 398. Therefore, a proceeding under S. 543 
(Schedule XI), is an emanation from a proceed 
ing under S. 397 or S. 398. All that an applicant 
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under S. 543 (Schedule XI) has to satisfy, when 
presenting an application under it is that’ a case 
tor misleasance has come to light in the course 
of a petition under S. 397 or S. 398. 

In order lo make an application under S. 543 
(Schedule XI). it_ is not necessary that a proceed¬ 
ing under S. 39/ or S. 398 should be subsisting 
Petition under S. 398 need not he dismissed out¬ 
right. Once a petition is brought on the file of 
a Court, it is entirely discretionary with the Court 
as to when the proceeding therein should ter¬ 
minate. (1963) 2 Com LJ 89: (1963) 4 Guj LR 

911 : ILR (1963) Guj 865 : AIR 1964 Guj 107 (112) 
(Pt B) (Pr 8). 


-Ss. 397, 398, 543 — Proceeding under S. 397 

or 398 — Recording of finding about existence of 
prima facie case of misfeasance — Duly of Court 
— Petition under S. 543 — Procedure. 

Having regard to the fact that, the final deci¬ 
sion on the question of examination and payment 
ol compensation can only be made on an ap¬ 
plication by a creditor or a member, the inten¬ 
tion of the Legislature cannot have been that in 
a petition designed under S. 397 or S. 398, the 
Court should undertake the responsibility of find¬ 
ing out whether any such prima facie case has or 
lias not come to light. The scheme of S. 543 
(Schedule XI). read in the light, of the scheme 
of sections falling under Chapter VI appears to 
be that if evidence or materials come to be 
brought on the record of a proceeding under 

S. 397 or S. 398, then, it is open to a creditor or 
member of a Company lo start proceeding against 
a delinquent director, etc., under S. 543, (Sche¬ 
dule XI). The Court is not only not bound, but it 
would be improper for the Court to record any 
finding about the existence of a prima facie case 
of misfeasance in a proceeding under S. 397 or 
S. 398. Thus, a fresh application is necessary for 
starting proceedings under S. 543, (Schedule XI). 
Petitions under Ss. 397 or 398 and 543, (Sche¬ 
dule XI) cannot be combined together or sim¬ 
ultaneously made. The petition under the latter 
section must follow after a prima facie case has 
come into light in the course of the proceedings 
under the former sections. A Court dealing with 
a petition under S. 397 or S. 398, has nothing to 
do with the launching of proceedings under sec¬ 
tion 543 (Schedule XI), but it is a matter 
which is entirely within the scope of the right 
of a creditor or a member. The application 
under S. 543 (Schedule XI), must be by an in¬ 
dependent application. (1963) 2 Com LJ 89: 

(1963) 4 Guj LR 911: ILR (1963) Guj 865 : AIR 
1964 Guj 107 (112, 113) (Pt C) (Prs 9, 10, 11). 


—Ss. 397. 398, 433 and 439 — Petition under 
153, Companies Act (1913), with alternatee re- 
ii of winding up — Petitioner can abandon re- 
jf under S. 153-C and claim relief of winding- 
See Companies Act (1913), S. 166. AIR 1962 

onn 


_S. 397 — Relief under — Conditions prece¬ 
dent — Purpose of section is not to rake up 

past. 

For relief under S. 397 petitioners have to make 
out that the affairs of the company were beins 
conducted in a manner oppressive to them and. 
further, that, the facts justify the making of a 
winding up order on the ground that it was ius 
and equitable. The purpose of this section is not 
so much to rake up the past as to redeem ie 
future. (1958) 3 All ER 689, Relied on. A con¬ 
duct is oppressive if it is “burdensome, harsn 
and wrongful”. (1958) 3 All ER 66 (71), Re ie 

on. 
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Even on the assumption that the petitioners 
liad successfully proved the misconduct of the 
directors during the earlier three years of the 
company’s incorporation, that would not furnish 
a justification for the winding up of the com¬ 
pany for “just and equitable” reasons; (1956) 
1 Mad LJ (SC) 95; 1956 SCJ 218 : AIR 1956 SC 
"213, Rel. on. (1963) 33 Coin Cas 1029: AIR 1962 
Punj 23 (26, 27) (Pr 10). 

-S. 397 — Applicability. 

Both conditions laid down in Cls. (a) and (hi 
of S. 397 (2) must co-exist before it is competent 
lor a Court to grant relief under S. 397. Where 
on the allegations in the petition an order for 
winding up cannot be supported on just and equi¬ 
table grounds. S. 397 cannot be attracted. AIR 
1956 SC 213, Rcl. on. 61 Punj LR 14: (1959) 29 
Com Cas 165: AIR 1959 Punj 196 (199) (Pt B) 
(Pr 19). 

-Ss. 397, 409, Part VI, Chap. VI — Suit by 

some directors against other directors for injune- 
lion restraining illegal acts — Maintainability. See 
Specific Relief Act (1877), S. 54. AIR 1958 Pun) 
190 (DB). 

[Reversed on another point in AIR 1963 SC 
1279.] 

-S. 397 — Conditions for granting relief under 

section — Principles regarding winding up ordei 
under just and equitable clause — Principles re* 
guiding dissolution of partnership — Applicabi 
R»y — Partnership Act (1932), S. 44. 

The Court can only act under S. 397, Companies 
Act on being satisfied of three matters:— (i) that 
Hie company's allairs arc being conducted in a 
manner oppressive to some part of the members 
(including the petitioner); (ii) that to wind-up 
the company would unfairly prejudice that part of 
the members; and (iii) that otherwise the facts 
would |listi 1 y the making ot a winding up order 
under the ‘just and equitable’ clause. The principle 
is that, it there is persistent violation ot the regula¬ 
tions and statute and an appeal to the general 
bodv is not likelv to put an end to them on ae- 
eount ot the tact that, those responsible for the 
violations are in control, then ii will be just and 
equitable to wind lip the Company. Generally 
>u< li a situation can only arise when those in 
< ontrol depart 1 rom the standard ot tair dealing. 
In other words, ii the* first two conditions are 
satisfied then the third must in most cases follow 
as a corollary. The reasoning which has led to 
’he deduction ol the above principle is equal¬ 
ly applit able to companies ot all tvpcs, public or 
private, big or small. Where the coinpanv— 
whether public or private—is like a partnership, 
principles applicable to dissolution of partner¬ 
ship aie applicable. 

Held, on the tacts and circumstances of the rase 
that the affairs ol the Company were being con¬ 
ducted in a manner oppressive to the peldioner 
within the meaning of S. 397 and he was cntitl- 

J, iq>n>priale reliefs under that section. 1LR 

(1964) 14 Raj 135. 


2. Application under — Maintainability 

and requirements. 




Ss. 39/, 398 Proceedings under — Continu¬ 
ance against legal representatives of deceased 
director. 

In proceedings instituted under Ss. .‘(97 and 398 
11 , ,s ,lnt permissible to implead the la irs and le¬ 
gal representatives of the deceased director and 
eunlinue the proceedings against them. AIR 

!* t! , , \ No - of 1«54. dated 5 5-1951 

All). Rel. on. 1961 All LJ 65: 1961 All \VR (HC) 

f V ol. 3.1 I n J) 


120: (1962) 32 Comp Cas 893 : AIR 1961 All 413 
(415) (Pr 7) (DB). 

-Ss. 397 and 398 — Composite application 

under, is competent — Companies (Court) Buies 
(1959), Rr. 11, 88 — Scope. 

A composite application under Ss. 397 and 398, 
on allegations that the affairs of the company 
were so managed as to he prejudicial to the 
company and also oppressive to the minority 
share holders, is competent. The fact that in the 
present Act the subject-matters have been separat¬ 
ed into two separate sections while originally in 
Ihc repealed Act of 1913, both the subject-matters 
were contained in one section, namely S. 153-C of 
ol the old Act does not necessarily mean that the 
rights under the two are completely separate and 
so conflicting that they cannot be combined in a sin¬ 
gle petition. Various provisions of the Act, such 
8s. 399, 402 and 403 show that the reliefs 


s 

available under S. 397 or 398 are the same. 

R. 11 of the Companies (Court) Rules, also 
would appear not necessarily to intend that re 
liel under 8s. 397 and 398 must necessarily be 
by separate petitions. That rule is intended 
merely to enumerate in what cases petitions have 
to he filed and in what cases Judge's summons 
would be sufficient. In many cases petition is 
likely to be made either under S. 397 or S. 398. 
It is for this reason that, they have been separate¬ 
ly itemised in the rules. R. 88 also suggests that 
there is a great deal of similarity between the 
two. The mere fact that, the two matters are 
separated in the Companies Act in the manner 
it is done and that R. 11 enumerates as to in 
what matters petitions are necessary does not 
amount to the expression “save as provided by the 
Act or by these rules ” rel erred to in R. 6. 
further, (). 2, R. 3. Civil P. C. permits a plain- 
tilf to unite in the same suit several causes of 
action against the same defendant or defendants 
jointly. It cannot, therefore, he held that the 
applit ant is not entitled to join the two causes 
of action in one petition. AIR 1961 Cal 443 and 
AIR 1961 Punj 485 and AIR 1959 Bom 176, Rel. 
on. 64 Bom LR 765 : 1963 Mali LJ 44 : (1963) 1 
Coin LJ 104: (1963) 33 Com Cas 306: ILR (1963) 
Bom 68: AIR 1963 Rom 173 (175) (Pt B) (Prs 6, 
7. 8) (DB). 

-Ss. 397, 398, 399 — Companies (Court) Buies 

(1959), R. 88 App. I\ forms 43, 44 — Petition 
under Ss. 397 and 398 — Seliedule in form No. 44 
not given — All particulars supplied by letters 


There is subs- 
Courts to avoid 

bv the Courts 
substance that 


of consent annexed to petition 
tantial compliance with forms — 
technicality. 

The tendency to technicality 
is to he deprecated and it is ihc 
counts and must take precedence over form. 
Some rules are vital and go to the very root ol 
the matter and cannot he broken; others are mere¬ 
ly directory and breach of them can he over¬ 
looked provided there was substantial compliance 
with the rules read as a whole and no prejudice 
was caused. AIR 1956 SC 140, Rcl. on. 

Thus, though a petition under Ss. 397 and 398 
of the Companies Act does not contain a schedule 1 
to he appended to it as required by form Nos. 43 
and 44 ol App. IV of the Companies (Courts) 
Rules, all the particulars which an* intended to 
he furnished in the shape of a schedule to the 
petition, are to he found in the consent letters 
annexed to the petition, il is a substantial com¬ 
pliance with the requirement of the Forms. (1965) 

1 Com LJ 35: (1965) 35 Com Cas 187: 69 Cal \VN 
137. 

Ss. 39/, 398 Pelifion under, already ad¬ 
mitted — Petitioner moving for same interim i*c- 
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llefs - Respondent cannot raise objections as to 
maintainability of main petition by way of - de¬ 
fence to the later application. 

Though, in an appropriate case it would be 
open to the respondents in a petition under S. 397 
and S. 398, to apply to the Court lor recalling or 
setting aside the order admitting the petition, 
once the petition is admitted, the question of 
maintainability ol the petition, cannot be raised 
by way ol defence to an application for an in¬ 
terim relief. 69 Cal WN 137 : (1965) 1 Coin 
LJ 35: (1965) 35 Com Cas 187. 

-Ss. 397, 398 — Petition under, on ground of 

fraud — Particulars of fraud must be given — 
Minority group not excused from this duty — 
Civil P. C. (1908), O. 6, R. 4. 

It is now well established that if an applicant 
before the Court wants the Court to rely upon 
charges of fraud and other misconduct and inves¬ 
tigate them, he must give particulars. Mere vague 
allegations of fraud and other misconduct would 
not be enough, and the Court should decline to 
embark upon an enquiry into vague charges of 
fraud and misconduct. 

If a minority group of shareholders has not in 
in its possession all the particulars of fraud or 
other misconduct, it should not expect the Court 
to make any order in its favour after making a 
rambling enquiry into vague and indefinite char¬ 
ges of fraud made in a petition under Ss. 397 and 
398 of the Act. Merely because the minority 
group of shareholders generally has not got in its 
possession all the particulars of fraud or other 
misconduct, it is not excused or exonerated from 
giving particulars of fraud or other alleged acts 
of misappropriation or other misconduct. (1965) 

1 Com LJ 35: (1965) 35 Com Cas 187: 69 Cal 
WN 137. 

-Ss. 397, 398 — Charges of fraud and mis¬ 
management ete., made — Full particulars must 
be set out. 

It is not only in case of fraud, but in case of 
all other allegations relating to mismanagement, 
misappropriation or other improper conduct with 
which a parly is charged in applications under Ss. 
397 and 398 full particulars must be set out in 
order to enable the party charged to understand 
what he is charged with, and also to enable him 
to answer such charges. If vague and general 
charges are made without giving any particular 
or setting out any material facts, the Court should 
ignore such charges and not proceed to investi¬ 
gate them. The party charged must be given the 
opportunity of answering the charges made against 
him, and this he cannot do unless he knows what 
he is charged with : AIR 1951 SC 280, Rel. on. 
(1964) 1 Com LJ 301 : (1964) 34 Com Cas 73f: 

68 Cal WN 884. 

-Ss. 397, 398 — Application under — Verifica¬ 
tion, how to be made—Civil P. C. (1908), O. 19, 

R. 3. 

An application under sections 397 and 398 is 
not an interlocutory application. The matter is 
finally disposed of by the order made on the 
application itself. Nothing remains outstanding, 
unless orders are made keeping certain matters 
outstanding. The application is disposed of on 
the basis of the averments in the pleadings, unless 
the matter is directed to be tried on evidence. 
The pleadings in the matter, including the peti¬ 
tion and the affidavits, are to be treated as evi¬ 
dence, and that being so, the rules of evidence 
must be strictly adhered to. The averments in 
the petition and in the affidavits which are veri¬ 
fied as based on information are by their very 
nature heresay evidence. And if such averments 


ar ®. 4 ? he foundation of the case made out by the 
peUticmcr, or the foundation of the defence made 
out by the respondents, the Court should not relr 
or act upon the same. If the averments in Ihe plead¬ 
ings are such, that but for them, an order cannot 
be made, persons who have personal knowledge 
of the facts slated must come forward and put 
what they have to say on affidavits. If other 
persons having no personal knowledge of the facts 

i Se -, Up i0 , Y erify facts slate< J in petitions or 
affidavits, as being based on information supplied 

and believed to he true, the averments so verified 

ca ™ otbe r j?J ied on by the Court. In the petition and 
all i cl a v 1 1 s filed in proceedings under sections 397 
and 398, the provisions of Order 19, Rule 3 sub- 
rule (1) Civil P. C M must be strictly complied 
with, when serious charges of fraud, collusion* 
mismanagement, misappropriation and misapplica¬ 
tion of funds, violations of the provisions of the 
Companies Act or other similar charges are made 
oi denied. Mere "verification on the basts of Form 
No. 3 in Appendix IV of the Act in cases where 
charges, such as those mentioned above, have 
been made, is not enough. AIR 1961 Cal 439, 
68 CWN 163, Disting. (1964) 1 Cora LJ 301 r 
(1964) 34 Com Cas 731 : 68 Cal WN 884. 


Ss. o97, 398 — Petition under — Vital docu¬ 
ment in custody of petitioner not referred to in 
petition but, annexed to affidavit in replv —Held, 
no notice should be taken of the document nor 
any reliance should be placed on same. (1964) 

1 Cora LJ 301: (1964) 34 Com Cas 731 : 68 Cal 
WN 884. 


—Ss. 397, 398 — Petition under — Annexurc to 
petition in the form of chart purporting to show 
bow the Company’s affairs were managed In 
comparison with other Jute mills. 


If the chart is intended to be treated as evi¬ 
dence, person who prepared the chart or the 
person under whose supervision the chart was 
prepared should come forward to make affidavit 
A mere compilation of figures taken from dif¬ 
ferent sources and then making the compilation 
an annexurc to the petition does not make it evi¬ 
dence of the facts staled in such compilation. 
(1964) 1 Com LJ 301 : (1964) 34 Com Cas 731 : 
68 Cal WN 884. 


-Ss. 397 and 398 — Petition under — Nature 

of proceedings — Verification —Affidavit — Peti¬ 
tion has to be verified as indicated in O. 6, R. 15, 
C. P. Code and not in O 19. R. 3 — C. P. Code 
(1908), O. 6, R. 15 and 6. 19. R. 3. ('64) 68 Cal 
WN 163. 

-Ss. 397 and 398 — Petitions under—Procedure 

— Rule of pleading — All material facts must be 
stated — Facts arising subsequent to filing of ap¬ 
plication cannot be relied upon — Civil P. C. 
(1908), O. 6, R. 2. AIR 1963 Orissa 189 (198,199) 
(Pt A) (Prs 10, 11) (DB). 

-Ss. 397 and 398 — Petition under — Main¬ 
tainability — To be judged on facts, existing at 
time of its presentation — Addition of party with¬ 
out fresh consent in writing — No objection rais¬ 
ed — Objections as to maintainability of petition 
cannot be raised subsequently — Civil P. C. 
(1908), O. 8, R. 2. 

The validity of a petition must be judged on 
Ihe facts as they were at the lime of its presen¬ 
tation, and a petition which w r as valid when pre¬ 
sented. cannot, in the absence of a provision to 
that effect in the statute cease to be maintainable 
by reason of events subsequent to its presenta¬ 
tion. (S) AIR 1956 SC 213, Rel. on. 

Where subsequent to the presentation of a peti¬ 
tion under S. 397 a party was added as respondent 
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without obtaining a fresh consent in writing but 
no objection to the maintainability of the peti¬ 
tion was raised on that score, the objection can¬ 
not be raised subsequently. AIR 1962 Orissa 202 

(222) (PI H) (Pr 53). 

[Reversed on another point in AIR 1963 
Orissa 189 (DB).] 

-Ss. 397, 398 and 643 — Companies (Court) 

Rules (1959), R. 21 — Petition under S. 397 — 
Power of Court to look into subsequent affidavits 
filed in support of petition. 

While the statutory affidavit under the Com¬ 
panies (Court) Rules, 1959, is always necessary, 
it is not always sufficient; it is never sufficient 
where the petition under Ss. 397 and 398 is based 
on allegations such as oppression, mismanage¬ 
ment, fraud, etc. In such casts, the facts in 
support of the allegations must he staled on affi¬ 
davits; the Court has never attempted lo slate 
exhausively the circumstances, in which apart 
from cases based on allegations of fraud, the 
statutory affidavit is to be regarded as insuffici¬ 
ent; each case must depend on its peculiar tacts. 
AIR 1962 Orissa 202 (222) (Pt I) (Pr 54). 

tReversed on another point in AIR 1963 Orissa 
189 (DB).] 

-Ss. 397, 398, 402 and 433 —Scope and ap¬ 
plicability — Application for relief under ,Ss. 397 
and 398 or in the alternative for winding up under 
S. 433, by four persons — Conditions laid down 
under S. 399 satisfied — Subsequent transfer of 
shares by three of them lo a respondent and 
withdrawal from petition - 
incompetent and liable to 
lion of Court, if affected — 

(5 of 1908), S. 151. 

The maintainability of a petition under Ss. 397. 
398 and -102 of the Companies Act. or in the al¬ 
ternative under S. 433 for the* winding oi the 
company, has to he decided on the basis of the 
tacts as they are at the time of its presentation 
and anv events subsequent thereto cannot ailed 
its maintainability. 

1 he validity ol the petition must he judged on 
the taels as they are at the time of its presenta¬ 
tion; a petition which is valid when presented can¬ 
ned e ease to he maintainable by reason of events 
subsequent to the presentation thereof. Neither 
the right ol the applicant to proceed with the ap¬ 
plication nor the jurisdiction of Court to dis- 
poso of it on its own merits can he affected by 
events happening subsequent lo the presentation 
<d the petition. 

Where a petition was originally 
presented by lour persons under Ss. 


If renders petition 
dismissal — Jurisdic- 
Civil Procedure Code 


40- or in the alternative under S. 


and validlv 
397, 398 and 
433. and the 


pi titioners were competent to present the same 
under S. 399 ol the Act, hut subsequently three of 
the applicants transfer their shares to one ol the 
respondents and cease to he shareholders of the 
companv and withdraw 1 roni the petition, it can¬ 
not lx* held that the petition ceases to be main¬ 
tainable and that the 1 remaining petitioner is not 
entitled to insist on proceeding with the petition 
v.h’eh was peri eel ly competent and valid when 
piesented. men ly because three ol the petitioners 
ore alleged to have been satisfied that the affairs 
ol the company were being properly conducted 
and have withdrawn from the petition, it can¬ 
not be said that the insistence on the continuance 
and prosecution ol the petition is an abuse of 
the process of the Court which must be prevent¬ 
’d by the Court under its inherent powers by 
dismissing the petition. AIR 1956 SC 213, Ref. 
(1964) 1 Comp LJ 291: 66 Piinj LK 643: AIR 1964 
Pun] 401 (402) (Prs 7, 8). 


3. Who can apply. 

-Ss. 397, 398, 399 — Consent of shareholders 

under S. 399 — Consent must be to take an action 
under Ss. 397 and 398—Actual petition need not 
be before the shareholders. 

S. 399 does not require that the consenting mem¬ 
bers should have the petition before them be¬ 
fore they give their consent. It is enough if the 
consenting members had considered the question 
of a petition being moved under S. 397 and sec¬ 
tion 398. It was, therefore, not necessary to have 
I lie petition prepared in advance of the consent. 
(1965) 1 Com LJ 35: (1965) 35 Com Cas 187: 69 
Cal \VN 137. 

-Ss. 397. 398. 84 — Application under Ss. 397, 

398 by persons in whose names shares are regis¬ 
tered — Other persons claiming beneficial inter¬ 
est in such shares — Order on application, 
whether can be made at instance of persons whose 
names are registered as shareholders. 

So far as a company is concerned, it is bound 
to recognise as share-holders, parties whose names 
appear in the share register of the company, the 
claims made by the members of the joint family 
or by any other person notwithstanding. The 
Companies Act does not recognise the claims to 
ownership of any party to the shares of the com- 
panv other than the one who is registered in 
the share-register of the company. It mav he 
that the members of (lie joint family are benefi¬ 
cial owners ol the shares, hut the company can¬ 
not take notice ol such claims to beneficial owner¬ 
ship. Moreover, where suits are pending in the 
Court regarding title to the shares, until those 
suits are disposed of. the Court, in exercising 
its jurisdiction under the Companies Act, cannot 
recognise the claims to title to the shares of any 
person, oilier than those whose names are re¬ 
gistered in the hooks ol the company, 
not. therefore, he held, that no order 
made on the application under Ss. 397 
because the real owners of the shares 
members of tlie joint family and the applicants 
are not t he owners of the shares which 
are registered in their names. 

Apart altogether, from the charges of mis¬ 
management, misapplication of funds, misappro¬ 
priation. fraud and collusion, a small minority of 
shareholders cannot be allowed to control the 
affairs of the company completely ignoring the 
wishes of the majority of share holders according 
to the share-register of the company. In the 
circumstances it must ho hold that 1 he affairs of 
the company are being conducted in a manner 
oppressive to such majority. (1964) 1 Com LJ 
301 : (1964) 34 Com Cas 731 : 68 Cal \VN 884. 

-Ss. 397, 398, 399 — Companies (Court) Rules 

(1959), R. 88 — Form Nos. 43, 44 — Application 
under Ss. 397 and 398 — Interference at the ins¬ 
tance of majority group — Wrongful and ultra 
vires ads of minority — Company's interest 
seriously prejudiced — Court wit! make appro¬ 
priate orders at instance of majority. 

Although it can be contended that an application 
under S. 397 must be by a minority, the same 
argument cannot apply, on the basis of the fonns 
prescribed, to an application under section 398. 
It is true that, in the case of companies function¬ 
ing normally under the doctrine of majority rule 
it is the oppressed minority who comes to Court 
for relief. The majority seldom, if ever, has the 
occasion to come to Court for relief, because it 
can always have things done in its own way. But 
there may b<» cases, when the real majority is 
rendered ineffective by the wrongful ads and 


It can¬ 
can be 
and 398 
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manwuncs of a minority. The situation may be 
•such, that remedy cannot he obtained by' (lie 
opeiation of the machinery in the domestic forum. 

“ « be , said lhat cven *n such cases the 
Couit is powerless to intervene and provide a re- 

jurisdiction under S. 397 
and S. 398. The High Court has not only the 

jurisdiction but it is the duty of this Court to 
intenene. The sections nowhere, prescribe that 
me applications under the two sections can be 
made only by a minority group. Nor do they 
prescribe that a majority group can under no 
circumstances come to Court for redress. Sec¬ 
tion 399 ot the Act lays down conditions to en¬ 
sure that the application is made or supported 
bv a minimum number. But while the minimum 

lias been fixed by section 399 there is nothin" 
about the maximum. * 

The possibility of a protracted litigation in which 
the company should he a party, between rival 
groups of Directors is itself a matter of serious 
prejudice to the company and is one of the major 
considerations for which the High Court should 
exercise its powers under Ss. 397 and 398. The 
purpose and object ot the sections is to pul an 
end to acts ot oppression and mismanagement 
promptly and speedily rather than allow the parti¬ 
es and the company to he involved in a cost¬ 
ly and protracted litigation. If the facts justify 
inteileience b"\ the Court in exercise ot its powers 
under the two sections and it the conditions ot 
the two sections are fulfilled the Court ought not 
to relegate the parties to a series of protracted 
and costly litigations. Such litigation is a mis- 
chiet which is bound to he prejudicial to the 
interest of the company, to prevent which S. 398 
has been brought into existence, and the Court 
ought not to allow such litigation, if it can he 
stopped, in exercise of its 
sections. Observations in 
held obiter and dissented 
Cas 310: 68 Cal \YN 118. 


jiowers under the two 
AIK 1960 Mad 338. 
Irom. (1964) 34 Coni 


apply to the Court for relief under S. 402 of the 

Act or such other reliefs as may be suitable in 

the circumstances ot the case, if the affairs of 

a company are being conducted in a manner ou- 

pressi\ c to any member or members including 

any one or more of those applying. The Court, 

then has power to make such orders under S 397 

read with S. 402 as it thinks fit, if it comes to 

the conclusion that the affairs of the company 

aie being conducted in a manner oppressive to 

any member or members and that to wind up the 

company would unfairly prejudice such member 

or members, but that otherwise the facts might 

justify the making of a winding up order on the 

ground that it was just and equitable that the 

company should be wound up. It is left to Courts 

to decide on the tacts ot each case whether there 

is such oppression as calls for action under this 
section. 

The question in each case is whether the con- 
ctuct ot the affairs of a company by the majority 
share-holders was oppressive to the minority share¬ 
holders and that depends upon the facts proved in 
a particular case. It is not enough to show that 
theie is just and equitable cause for winding up 
the company though that must be shown as preli- 
m 1 nar\ to the application of S. 397. It must further 
be shown that the conduct of the majority share¬ 
holders was oppressive to the minority as mem¬ 
bers There must he continuous acts on the part 
ot the majority share-holders, continuing upto the 
daleoi petition, showing that the affairs of the com¬ 
pany were being conducted is a manner oppres- 
sive to some part of the members. AIR 1952 SC 49 
& AJR l** SC 381 and (1958) 3 All ER 66 and 
(19.)8) 3 All ER 689. Relied on. Mere loss of con¬ 
fident e between groujxs of share-holders w r ou!d not 
come within S. 397 unless it be shown that this 
lack of confidence sprang from a desire to oppress 

“A? minority in the management of the Company’s 
all airs. 


Ss. 397 and 398 — Persons not on register of 
members Petition by — If maintainable. 

A petition under Ss. 397 and 398 can only be 
maintained by a person or persons who are shown 
as members in the register of the Companv. If 
the persons who wish to file such a petition arc 
not shown as members in the Register of the 
Company, rightly or wrongly, they must first have 
the register rectified before they can bring a peti¬ 
tion. Further, it the application oi the petitioners 
for rectification ot the register has been already dis¬ 
missed by the District Judge, they cannot, instead 
ol filing a suit to establish their right, seek the 
same relief under the guise of an application 
under Ss. 397 and 398 of the Act. 62 Punj LR 
553: (1961) 31 Com Cas 122: AIR 1960 Punj 427 
(427, 428) (Pr 7). 

4. Grounds for relief. 

®-S. 397 — Scope and applicability — Oppres¬ 

sion by majority — Company controlled by two 
groups of shareholders, namely, A and B — Com¬ 
pany in financial troubles — C supplying finance 
on terms that he be allotted number of shares 
equal to the number held by A and B — Com¬ 
pany not party to agreement — Agreement not 
made part of Articles of Association — Fresh 
issue of shares — Agreement is not binding in 
ease of fresh issue — New shares can be allotted 
by resolution at general meeting of share-holders 
to non-existing share-liolders who are not benarni- 
dars or stooges of A and B — No ease of op¬ 
pression. 

Seeli(Vi i 397 gives a right to members of a com¬ 
pany who comply with the conditions of S. 399 to 


The share-holders of a public limited company 
originally consisted mainly of hvo groups A and 
B. Later on to meet llie financial difficulties of 
the Company. C agreed to supply finances on 
terms that he be allotted shares equal to those 
held by A and R group alter increasing the share 
capital. The Company was not a party to the 
agreement. Nor were the Articles of Association 
amended in order to incorporate the agreement. 
Later on the Company converted itself into a 
public limited company in order to obtain ad¬ 
vances from Industrial Finance Corporation. At 
this time though the Articles of Association w’ere 
amended, the agreement was not incorporated 
therein. Alter the conversion, fresh shares were 
issued. In the meeting of the Board of Directors, 

C suggested that the new- shares should be issued 
in accordance with 8. 81 to the existing share¬ 
holders in proportion to the shares held by them, 
while A & B suggested that they should be offered 
innately to those who were not shareholders, 
lor A & B apprehended that if they were allotted 
to existing share holders C would purchase most 
of the shares and thus get controlling hand over 
the affairs of the company they themselves being 
not in position to purchase them. The suggestion 
of A & 13 was accepted at the general meeting and 
the new' shares were sold to outsiders who were 
neither benamidars nor stooges of A and B. C 
applied under S. 397, on the ground of oppres¬ 
sion by the majority: 

Held (1) that the agreement between A, B & C 
did not mean that if in future there was anv 
increase in capital that will be shared equally bv 
the three. (2) The Company, much less the public 
limited company when it w'as formed, not being 
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a parly to the agreement was not bound by it. 
Consequently it was open to the public company 
in its general meeting to decide that new shares 
should not be issued to the existing share holders 
but to others privately. The resolution was in 
accordance with law as it stood when il was 
passed. This did not mean oppression of minori¬ 
ty shareholders. 

(On facts) It C had got the entire new issue 
because of the inability of A and B groups lo 
take up their hvo-thirds shares, the majority 
control would have vested in one group, i.e.. C. 
But the action of the majority share holders in 
issuing new shares to others and not to the ex¬ 
isting share-holders brought about a position 
where, after the issue of new shares even A and 
B groups had no longer a majority and they had 
to carry the holders of the new shares with them 
in order to carry on the work of the Company. 

I he new holders were not the stooges and benaini- 
dars of A and B groups and. therefore, the Com¬ 
pany could not be said to he dominated bv anv 
gioup. 1 he tact that A and B groups might 
he able to get the support of the holders of new 
shares did not necessarily mean oppression ol C 
lor the new share holders might support A and 
B groups on the ground ihat such support would 
be lor the benefit of the Company. Shanti Prasad 
•lain v. Kalinga Tubes, Ltd. (1965) 1 Com LJ 

1 SCA 556 : (IMS) 35 Com Cas 351: 
(196;>) 1 SCJ 504: (1965) 2 Law Hep 1 (Mvs): AIK 

1535 (1542, 1543, 1544, 1545, 1546, 1547) 
(Pt A) (l>rs 14, 19, 20, 23, 25, 20, 28). 

“ kSJs * 397, 398 — Oppression and mis¬ 

management Shares bequeathed under a will 
l nreasonable conduct of directors in refusing to 

i, | tra " sfer big to private disputes — Ap 
P cation for removal of director and for appoint¬ 
ment of a committee of shareholders to take over 
management made by shareholders entitled to 
shares under the will — Powers of Court — Ex 
istenee of factors for winding-up but order would 

,!* Prejudicial to part of members — Absolute 
< s( retion to pass suitable orders. 

• V'!*' ,'! f I 1 " 1 tlirorlnrs of file company died 

k behind a will bequeathing the shares in the 
‘ompanv to his second wife and sons who were 
a leaf \ the shareholders ol the company, and 
1 i toners herein. The directors on account ot 

in 11 i , - )r » lv ? le dis l )l,to w * I h the petitioners, acting 
a nigh-banded manner and unreasonably, refus 

' • to transfer a part of the shares bequeathed under 
, ’ XN 1 11 1 c» transferring some shares in favour 

l Hem as provided under Hie will. They made 

•..mi "i " n, ! rop(>r •'ansfers also. The pelitioners 

• ' )l < ; 1 S.s. 397 and 398 of the Companies 

l ,or relnoval <>f one of the directors 

rltiim i. 1! ? ar,L »nd lor the appointment of a 
unittee of shareholders lo manage the affairs 

°* ‘he company, 

i kl( * l ),0 per order lo make, in Ihc circums- 

V S ’ k) dl,( ‘cl the directors of the company 
J r,1 Osfer the shares to the petitioners in ac- 

•rtiriioe W,th 1,1,1 ,c * nns °f the will. Sections 397 
‘ 1 ' m ol the Companies Act ol 1956, cories- 

immbng to S 210 ol the English Act of 1918 and 

iloci 1 ,h< ‘ In(1,an Companies Act of 1913. are 

lo <onk ’ r u ! )0n the Court powers to pass 

• •‘ lie orders where the circumstances justify. 

* 1 CIno 'e the oppression or the matters coniplain- 
° ’ NV,, hout the necessity of winding up ol the 

j mpany where sue h winding up would unfairly 

• 1 materially prejudice the interests ol the com- 
,‘ n l v w, ‘ anv part of its members. Where it i> 

wh‘ » in< e< l u iti»I)le, the (.ourt has, in circumstances 
4ip l un |Usl,lv « winding-up, power to make such 
rs as it thinks tit. Hie ('ourt lias also power 


under these sections to impose upon the parlies 
whatever settlement the Court considers just and 
equitable to remove the main allegations of op¬ 
pression, which discretion is unfettered. 

Held on facts, the directors, due to private dis¬ 
putes with the petitioners had acted in a high¬ 
handed and unreasonable manner in refusing to 
eflect the transfer. They had also transferred 
shares irregularly and contrary to buy. The con¬ 
duct ol^ the directors amounted lo oppression, 
inasmuch as it will involve violation of the con 
dilions of fair play on which every shareholder 
who entrusts his money to the company is entitL 
eel to rely. The proper order to make was to direct 
the transfer of shares in the names of the peti¬ 
tioners. There was no justification for the appoint¬ 
ment of a committee of shareholders to manage 
the «Hairs of the company. (1958) 3 All EB 689; 
AIR 1956 SC 213; AIR 1960 Mad 338; 65 CWX 
68: (1961) 31 Com Cas 193: AIR 1961 Cal 443; 
(1849) 1 M & (, 170; LB (1897) 2 Ch 600; LB 
(1924i AC 783. Ref. (1965) 2 Comp LJ 234: 

(1965) 2 Andh \VR 454: AIR 1966 Andh Pra 226 
(227) (Pt A) (Pr 12). 

397, 398, 402—Oppression and mismanage¬ 
ment Application for relief — Oppression by 
company essential — Oppression by independent 
party outside the scope — Rights against third 
parties — Extent of — Inference of oppression 
from inaction or passive conduct — Investigation 
of title claimed adversely against the company by 
stranger — Not within tiie scope of the provisions. 

Held, Ihc application under Ss. 397 and 398 is 
not sustain able. Ss. 397 and 398 of the Indian 
Companies Act ol 1956 are based upon S. 210 ol 
the English Companies Act ot 1948 and the princi¬ 
ple embodied therein constitutes an exception lo 

th(> rule laid down in (1843) 2 Hare 461 which 

lavs down (lie sanelily of the majority rule. A 
minority which is oppressed bv (he majority can 
get relief without winding up of the company, but 
the oppression must be hv the company itsell. 

Oppression hv an independent person is not within 
• he scope ol the sections. The oppression need 

not always consist of active conduct. It may also 
he deduced Horn inaction or passive conduct. Sec¬ 
tion 402 oi the Act ol 1956 has made express 
provisions, where the right of third parties can he 
allVclcd. For example, certain agreements can be 
set aside, between the company and third parties 
in the case of fraudulent preferences. Since specific 
instances have been set out in S. 402, it cannot 
be said that il was contemplated that the rights 
ot sti angers could he affected under anv circums¬ 
tances or that the rule is of universal application. 

An applicant under the sections would have lo 
show that there were grounds, for which it was 
just and equitable that the company should he 
wound up. that the majority in the company was 
oppressing the minority and that such oppression 
was continuous, harsh and wrongful and affect- 
mg the proprietary interests o! the apple ant, 
and lastly that the winding up of the company 
could unfairly prejudice the applicant. 

Held on tacts, there is no evidence at all 1<* 
sustain the application made under Ss. 397 and 
398. On the other hand the evidence showed 
that the owner of the business, is really behind 
tin proceedings to achieve an indirect purpose ot 
getting hack the business under the guise of the 
application. Such an application cannot he trans¬ 
formed into a suit lor title adjudicating the title: 
ol a third party, claiming adversely to the com¬ 
pany. 0958) 3 All EH 66; (1843) 2 Hare 461 • 
(1950t 2 All ER 1064; (1958) All EH 689; AIB 
1 956 SC 213; AIR 1965 SC 1535. Ref. (19061 1 
Comp LJ 65: 70 Cal W N 236. 
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— Ss. 397, 398— Application under — Pendcncv 

s: 1 p T„ c . cdinss a ^ in ( s * dircct ° rs ss 

HonV A® o7m° a f5r °" for ordcr under Sec ’ 

The grounds on which the Court can interfere 

are welT'defin'?" » n , de ? S> 397 or uncler S - 398 
c e ue V cle * lnec1 ' But the pendency of criminal 

proceedings against the directors or of investiga- 

■°n by the police into offences of a criminal 

natuie, and even their conviction for a criminal 

offence, should not induce the Court to make an 

onjt* 1 under S. 397 and S. 398 of the Act. (19651 

]S om LJ 35: C 1^65) 3,5 Com Cas 187: G9 Cal WN 

——Ss. 397, 398 — Absence of valid Board of 
Directors — Not a ground for exercising powers 

under the sections — Proper remedy is (o hold 
general meeting. 

Absence of a valid Board or want of delegation 
ol authority from a valid Board to the managing 
dilector without anything more, docs not create 
a situation in which the Court should exercise its 
powers under S. 397 or S. 398. Such difficulties 
aie easily resolved by calling a general meeting ol 
the company. If it is a matter of genuine 
grievance ol the applicants by reason of an order 
ot Court res trailing them to hold a general meet- 
mg it is lor them to take steps to obtain suitable 
modifications in the order of the Court, so that a 
geneial meeting may be held and a director ap¬ 
pointed. In such circumstances, there is no ques¬ 
tion ol superseding the Board which is purport- 
ing to 1 unction as a Board ol Directors of the 
company and appointing a special OHicer to lake 
/)np»\ h o duties of the Board. (1965) 1 Com LJ 35: 
(196o) 35 Com Cas 187: 69 Cal WN 137. 

~ ^ s * 397, 398 Lack of confidence among 

directors resulting in deadlock — Not a ground 
tor invoking jurisdiction under these sections. 

v principle that lack of confidence among the 
a i rectors in a private company resulting in a dead¬ 
lock is a ground for a winding up order on the 
just and equitable ground, cannot be appliod in 
the ease of a public company in which outsiders 
hold a substantial block of shares. Therefore, 
the principle is not applicable when the special 
discretionary jurisdiction of the Court under Sec- 
lion 397 and S. 398 is invoked. (1965) 1 Com LJ 
35: (1965) 35 Com Cas 187: 69 Cal WN 137. 

Ss. 397, 398 — Transfer of shares of A com¬ 
pany belonging to them by B, C and D com¬ 
panies Not an act of oppression or mismanage¬ 
ment in relation to A Company. 

Where according to applicant for reliefs under 
Ss. 397 and 398 of the Companies Act, certain 
number ot shares of A company were held by 
B, C and D companies and out of these, B com¬ 
pany sold 8500 shares, C company sold 736 shares 
and D company 610 shares, the sale of shares, 
if it is an act of oppression or mismanagement,’ 
such oppression and mismanagement must neces¬ 
sarily be on the minority shareholders of B, C 
and D companies. The oppression of the mino¬ 
rity of these latter companies or an act of 
mismanagement regarding the affairs of these 
companies, cannot be treated as either an act of 
oppression of the minority shareholders of A Com¬ 
pany or an act of mismanagement regarding the 
aITairs of A company. (1985) 1 Corn LJ 35: 
(1965) 35 Com Cas 187: 69 Cai WN 137. 

-Ss. 397, 398 — Single wrongful act by director 

— Whether sufficient for order under Ss. 397 and 
398. 

It was alleged in the petition that the petitioner 
had pledged 73,225 shares with the Punjab 
National Bank Ltd., to secure its overdraft ac¬ 
count. On September 30, 1959 Director S with- • 
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drew certain sum from the Company's account 
and out of the sum paid Rs. 5,05,000 to the Punjab 

Bank Ltd. and obtained delivery of 
/3,225 shares. In his affidavit in opposition S 
admitted that the shares were taken delivery of by 
him Irom the Punjab National Bank Ltd., but 
he contended that the shares belonged to the joint 
family. He however, denied the allegation of 
wrongful and fraudulent withdrawal of the sum. 

Held, that conduct of S in withdrawing the 
money was wrongful as the Board had not 
authorised him to withdraw the money and utilise 
the same in paying oil* the debt due from the 
petitioner to the Punjab National Bank Ltd. There 
^ as no doubt that his purpose and object were 
to secure possession of the shares and get them 
registered in the names of himself and his 
nominees. Such conduct in company administra¬ 
tion must be met with unequivocal censure from 
the Court. But a charge of this nature was not 
enough lor the purposes of obtaining an order lor 
investigating the company's allairs under Ss. 397 
& 398. It was a single wrongful act by a Director 
of the company and it was open to the company 
to proceed against him by an action at law for 
recovery of the money and for such other reliefs 
to which it might be entitled. Nor was the act 
ol such a nature as to be productive of a con¬ 
tinuous course of oppression. This charge bv 
itself would not justify an order under Ss. 397 
and 398. (1964) 1 Com LJ 301: (1964) 34 Coni 

Cas 731: 68 Cal WN 884. 

" 'Ss. 397, 398, 433 — Application under Ss. 397. 
398 — Alter application directors closing the 
business ot company — Protracted litigation be¬ 
tween parties regarding claims to title to shares, 
holding of general meeting and claim of persons 
to act as directors — Held the state of things 
justified making of an order to wind up the com¬ 
pany, on the ground that it was just and equit¬ 
able to do so — But such order would unfairly 
prejudice the petitioner who had been kept out 
of control and management of the Company, 
though holding a large majority of the Company's 
shares. (1964) 1 Com LJ 301: (1964) 34 Com Cas 
731: 68 Cal WN 884. 

-Ss. 397 and 398 — Infringement of share¬ 
holder’s right qua director — Can be the founda¬ 
tion for application under the sections. 

The right to appoint a Director or he appointed 
a Director is a very valuable right of a share¬ 
holder and when this right is infringed, 
his right qua shareholder is also affected. 
The shareholder in such a case is entitl¬ 
ed to apply under S. 397 of the Act, complaining 
that the affairs of the company are being con¬ 
ducted in a manner oppressive to himself. Such 
an act may also he prejudicial to the interest ot 
the company so that the case would also be 
covered bv the provisions of S. 398 of the Act. 
(’64) 68 Cal WN 163. 

-S. 397 — Oppressive act need not be con¬ 
tinuous. 

In order to attract Section 397 of the Act, the 
oppressive act complained of need not be wrongful 
conduct which continues over a period of time. 

The law does not contemplate that a petitioner 
who is otherwise entitled to relief under this sec¬ 
tion must be able to show that there has been 
continuous course of oppressive conduct over a 
period of time before he can obtain relief under 
this section. It is not possible for the Court to 
lay down any standard with regard to the period 
of oppression, before which it is to be held that 
the party cannot come to Court. If the Cour 
is satisfied that the conduct arising from singi* 
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wrongful act is such, that its effect will be a con¬ 
tinuous course of oppression and there is no pro¬ 
spect of remedying the situation by the voluntary 
act of the party responsible for the wrongful act, 
the High Court is entitled to interfere by ap¬ 
propriate order under S. 397 of the Act. (1964) 
34 Com Cas 510: 68 Cal WN 118. 

-S. 397 — Act of oppression — Denial of access 

(o or inspection of books of account and declaring 
of dividend below actual profits cannot be acts 
of oppression — Solitary instance not sufficient 
to pass order under S. 397. 

Denial of access to or inspection of the books 
of account of the company to the shareholder is 
not an act of oppression within the meaning of 
S. 397. The fact that the petitioner had more 
than thirty per cent of the shares cannot be a 
ground to give such access and inspection. Further, 
one single and solitarv instance of any act docs 
not seem to answer the oppressive continuity of 
conducting the affairs of ihe company implicit in 
the expression "the affairs are being conducted." 
Similarly, the fact that dividend which is much 
below the actual profits earned by the company 
has been declared, cannot be an act ol oppression 
under S. 397. 66 Col WN 63: (1962) 32 Com Cas 
207: AIK 1962 Cal 127 (130) (Pt C) (Pr 12) (DB). 

-S. 397 (2) (b) — Winding up of company — 

Reasons for — To attempt to get majority in 
company Is no reason — Company thriving — 
Should be prevented from being wound up. 

To ntlempl to gel a majority in a company 
by lawful means will not justify winding up of 
the company. Where the company is unquestion¬ 
ably a profitable and thriving one far from being 
just and equitable that such a company should 
he wound up it would he just and equitable to 
prevent such a company from being pushed into 
winding lip bv the use or misuse of section 397. 
58 I A 416, IU4. on. 66 Cal WN 63: (1962) 32 Com 

Cas 207: AIK 1962 Cal 127 (129) (Pt D) (Prs 8, 
10) (DB). 


“ 8. 397 — Application under — Grounds for 

•—Motor Company—Failure of conductors or buses 
to charge proper fair — Board of Directors not 
implicated — No ground for winding up. 66 Cal 
WN 63: (1962) 32 Com Cas 207: AIK 1962 Cal 
127 (129, 130) (Pt E) (Pr 11) (DB). 


Ss. 397, 398, 402, 166 — Oppression of share¬ 
holders — Affairs of company conducted by dire¬ 
ctors, on strength of majority backing, in manner 
prejudicial to interest of company — Insurance 
company carrying on life insurance business — 
Nationalisation of life Insurance — Impossibility 
of carrying on business — Compensation obtained 
not distributed — General meetings not called — 
Accounts not submitted — Attempt to change 
business — Case held tit for invoking powers 
under Ss, 39/, 398 and *102 — Interpretation of 
8. 3 of Ordinance (1 of 1956). 


Held, in the circumstances of the case that thi 
was a case where the powers under Ss. 397, 39 
and 4012 should he justly invoked. There had bee: 
oppression ol the minority shareholders of tin* com 
panv and also the affairs ol the company had bee 
conducted in a manner oppressive and prcjudich 
to the interest ol the company. By the resolution 
passed at the meetings held in 1959 the so-callc 
Directors who had the majority voting power al 
tempted to force the applicants and the minorit 
shareholders to invest their money in a differen 
kind of business against their will. The appl 
cants and its supporters who constituted the mint 
ritv shareholders invested their money in a Lit 
Insurance business with all its safeguards an 


statutory protection. But they were being forced 
to invest where there would be no such protec¬ 
tion or safeguard. The remedy under S. 397 is 
not limited to cases where the company is still 
in active business. The object of the remedy i3 
to bring to an end the matters complained of, that 
is ‘oppression’, and this can be done even though 
the business of the company lias been brought to 
a standstill. The same reasonings apply also to 
cases falling under S. 398. (1882) 20 Ch. D 151, 

(1882) 20 Ch. D 169, 1924 AC 783 and (1958) 3 
All ER 71 : (1958) 3 WLR 404, Rcl. on. 

Under S. 3 of Ihe Life Insurance (Emergency 
Provisions) Ordinance No. 1 ol 1956 only the 
management of the controlled business of the com¬ 
pany vested in the Central Government. The com¬ 
pany as a separate legal entity remained as before 
with all its rights and obligations and the Direct¬ 
ors remained still bound to call the annual general 
meeting of the company in terms of S. 166 of the 
Companies Act, and lay betorc the meeting the 
balance-sheet for year ending 1955. A Director 
who was duo to retire by rotation at the annual 
general meeting vacated his office at the latest on 
the last dale on which that annual general meet¬ 
ing could have been called as required by S. 166 
of the Companies Act, 1956 and cannot continue 
in office thereafter on the ground that the ineet- 
in has not in fact been called. (1961) 31 Com Cas 
193 : 65 Cal WN 68 : AIK 1961 Cal 443 (445, 447, 
448, 452, 453) (Prs 9, 28, 37. 51, 52, 53, 54). 


-Ss. 397 and 398 — Scope and object of — 

Oppression of minority — Power of Court. 

Sections 397 and 398 of the Indian Companies 
Act, 1956, deal with the powers of the Court and 
of the Central Government to deal with cases of 
oppression of the minority or mismanagement. 
They are intended to avoid winding up, ii possi¬ 
ble, and keep the company going. It was also 
intended that, the Court should have power to 
impose upon the parties whatever settlement the 
Court considers just and equitable. 


As regards the meaning of oppression in this 
context, the essence of the matter was that the 
conduct complained of should at the lowest in¬ 
volve a visible departure from the standards of 
fair dealing, and a violation of the conditions oC 
fair play on which every shareholder who en¬ 
trusts his money to a company is entitled to rely. 
In other words, the complaining shareholders 
must he under a burden which is un just or harsh 
or tyrannical. A persistent and persisting course 
of unjust conduct must he shown. 

If the allegations on which the petition was fil¬ 
ed could he sustained, the company could be 
ordered to purchase the minority’s shares at a 
fair value 1951 SC 381 (Scottish Case), Rel. on, 
AIK I960 Mad 338 (339, 340, 3-11) (Prs 10, 14, 
15, 15-A). 

-S. 397 — Allotment of new shares whether in 

best interest of company — Allotment to friends 
of directors controlling majority — Validity —• 
Even if allot lees of new shares privately by the 
directors might exercise their voting power in 
support of the majority group.it would not neces¬ 
sarily establish without proof of further facts, that 
they were under the control of the majority group, 
AIR 1962 Orissa 202, Reversed on another point. 
Sec Ibid, S. 81. AIK 1963 Orissa 189. 


-Ss. 397, 433 (I) —Oppression of minority — 

Prevention of — Remedy under S. 397 — When 
available — Mere loss of confidence amongst dif¬ 
ferent groups of shareholders due lo non-distribu¬ 
tion of new r shares to existing shareholders — 
No oppression of minority — Case under S. 397 
not made out. 
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The remedy under S. .'(97. alternative to the 
petition tor compulsory winding up order under 
the just and equitable provision under S. 433 (f) 
is available under two conditions: (i) The affairs 
oi the company are conducted in manner oppres¬ 
sive to some part ol the members, and (ii) the 
Court must find a case for winding up order 
under the just and equitable clause but such 
winding up would unfairly prejudice the members. 
1 he words being conducted in a manner oppres- 
sne in S. 397 (1), invite attention not to events 
in isolation but to events considered as a pari of 
consecutive story. 

The company in respect of which an applica¬ 
tion under S. 39/ was filed, was a large public 
company. Before it was converted into a public 
company there was an oral agreement between the 
petitioner and the respondents as to Die proportion 
in shareholding and other matters. After the con¬ 
version, new shares were issued to the public to 
obtain more capital in accordance with the amen¬ 
ded articles of association and the resolution of 
the company. Non-distribution of new shares to 
the petitioner in proportion to the existing share¬ 
holdings had led to lack ol confidence and private 
animosity between the majority group and the 
minority group in the matter of policy and ad¬ 
ministration of the Company, but the Directors 
ol the Company concerned with the management 
of the affairs could not be charged with fraud, 
misfeasance or misconduct towards any part of 
its members. There were no other facts constitut¬ 
ing a part of a consecutive storv leading to op¬ 
pression, excepting the single fact that the new 
shares were not distributed amongst the share¬ 
holders in proportion to their existing share¬ 
holdings. 


Ss. 397, 181, 182 — Oppression — What is — 
Denial to shareholders of their right to vote ancT 
to receive dividend amounts to oppression. 

Where a public limited company doing for 

ward contract business amended its Articles of 

Association so as to deprive its non-trading mem- 

bcis of their right to vole and to receive divi¬ 
dends; 

Held, that the company in doing so, trampled 
upon the valuable rights of such members by un¬ 
just exercise of authority or power and. 
ff amounted to oppression within the meaning 
of S. 39/. 64 Punj LR 284 : ILR (1961) 2 Puni 

/62: (1962) 32 Comp Cas 937 : AIR 1961 Pun! 
485 (488, 489) (Pt C) (Prs 22, 23, 24). * 

5. Powers of Court. 

S s * 397, 398 — Application under — Not ana¬ 
logous to vv hiding up petition — Applicants can 
rely on supporting affidavits but not on other 
oral or documentary evidence. 

Sections .197 and 398 have conferred upon the- 
Court a special jurisdiction which the Court 
would not have possessed, but for these two- 
sections. 4 he analogy of a winding up petition, 

cannot and should not be applied to the petition 

under these sections. In a winding up petition 

the Court should look at the petition itself and 

nothing else. But in an application under S. 397 
and S. 398, the petitioner can rely upon support¬ 
ing affidavits from persons having personal 
knowledge of the allegations of oppression, mis¬ 
management, misconduct or other acts prejudicial 
to the interest ol the company, if the petitioner 
has no personal knowledge himself. 68 CWN. 
884, Ref. to. 


Held, that, even ii it could be characterised as 
amounting to an act of oppression, it did no! 
amount to a continuing and continuous process of 
oppression of the minority. The petitioner had 
Jailed to make out a case under S. 397. (1964) 

1 Comp LJ 117 : AIR 1963 Orissa 189 (208, 209) 
(Pt L) (Prs 33. 34) (DB). 


S. 397 — Oppression 


Meaning of. 

The word oppression’ in S. 397 is to he cons- 
thc ordinary dictionary meaning, viz.. 

and wrongful. Section 397 


trued m 

burdensome, harsh 
vv an ants the Court in looking at the business rea 
lilies ol a situation and does not confine them to 
a narrow legalistic view. The section invites at¬ 
tention, not to events considered in isolation, but 
to events considered as part of the consecutive 
story; in considering whether the way in which 
the majority group conducted the Company’s 
affairs, was oppressive, although naturally atten¬ 
tion must be paid to the various incidents of 
which the petitioner complains, taking these inci¬ 
dents by themselves, the Court is concerned real¬ 
ly to consider the history of the matter as a whole 
and to see whether a course of conduct by the 
majority groups has been established which cons¬ 
titutes an oppression of the other shareholders 
(1958) 3 All ER 66 and (1958) 3 All ER 689 and 
AIR 1959 Cal 695 and AIR 1961 Cal 443, Rel. on 
AIR 1962 Orissa 202 (215) (Pt C) (Prs 27, 28). 

[Reversed on another point in AIR 1963 Orissa 
189 (DB).] 


*-Ss. 397 and 398 — Estoppel against statute— 

Class of shareholders deprived of their rights 
under Companies Act, by amendment of Articles 
of Association — Omission to object to amend¬ 
ment by shareholders concerned not fatal to their 
plea under Ss. 397 and 398, Companies Act. See 
Evidence Act (1872), S. 115. AIR 1961 Punj 485. 


But it the petition and other supporting affida¬ 
vits filed along with it, do not disclose sufficient 
grounds to fulfil the requirement of S. 397 and: 
S. 398. the Court should not look into other evi¬ 
dence either oral or documentary, or in the shap“ 
of affidavits affirmed subsequently. The peti 
lioncr must in his petition, and the supporting 
affidavits, ii any, make out a case for relief. If 
he has failed to do so, the defect cannot be cured.. 
nor the lacuna filled up, by other evidence, oral 
or documentary. This is so, even though the 
oppression continues even after the presenta¬ 
tion of the petition. (1965) 1 Com LJ 35: (1905) 
35 Com Cas 187 : 69 Cal WN 137. 

-Ss. 397, 398 — Suits covering same subject 

matter pending — Summary jurisdiction under 
the sections not to be exercised. 

I he extraordinary and summary jurisdiction o- 
the Court under S. 397 and S. 398, ought not 
to be exercised when suits covering the same 
subject, have been instituted in the Court and 
interim reliefs have been obtained. (1965) 1 Com 
LJ 35: (1965) 35 Com Cas 187: 69 Cal WN 137. 

-Ss. 397, 398 — Delay—When bars the remedy 

under the sections. 

It is true that delay by itself may not bar (bo 
remedy under S. 397 or S. 398, if the applicant 
has otherwise made out a case for relief. But 
if delay in seeking the remedy is such that it i> 
evidence of acquiescence or condonation of the- 
wrongful acts, the discretionary relief under S. 397 
and S. 398 will not be granted. (1965) 1 Com LJ 
35: (1965) 35 Com Cas 187: 69 Cal WN 137. 

-Ss. 397, 398 — Petition under — Application 

for interim reliefs — Such reliefs when can be 
granted. 

An applicant for ad interim relief must satisfv 
the Court that he would be entitled to similar or 
a greater relief if he succeeds in the action. B- 



COMPANIES ACT (1 of 1956), S. 397, Note 5 


921 


on the other, hand, it appears that, relief cannot 
be granted in the action itself, or in the main 
petition, ad interim relief which is always grant 
ed by the Court in aid of the relief in the action 
itself should be refused. (1965) 1 Com LJ 35 : 
(1965) 35 Com Cas 187 : 69 Cal WN 137. 

-Ss. 397, 398 and 402—Application under Ss. 397 

and 398 to Court for relief — Board of Dire¬ 
ctors of Company exploiting coal from mine super¬ 
seded and Special Officer appointed — Proposal 
to lease colliery business approved by Court — 
Member of Company, applying to set aside agree¬ 
ment of lease on ground that it contravened pro 
visions of Mines and Minerals (Regulation and 
Development) Act, 1957 and Mineral Concession 
Rules, 1960 — Construction of lease agreement— 
Power of Court to make interim orders. 

Held, on facts, (li the order made on February 
7, 19G4 approving the draft agreement for lease 
and directing the special officer to execute the 
same could not he set aside as it was an order 
which had been completed and filed and had 
been acted upon by the parties and effect had 
been given to it; (2) that even it the order of 
February 7, 1964, was recalled, lhe order of 

November 22, 1963 of the High Court by which 
directions were given to invite offers for lease ol 
the collieries would still remain in force and be 
binding upon the Special Officer and all other 
parlies; (3) that the order of February 7, 1964, 
was made for the purpose of giving effect to, and 
carrying out the order made on November 22, 
1963. It, however, appeared that, the agreement 
which had been entered into by the Special Officer 
with II who made the offer for lease, contraven¬ 
ed some ol the terms of the said Act and the 
Rules, in so far as it transferred an interest in 
the colliery to B and conferred upon him the 
right to exploit the collieries and also to deal 
with the products thereof. To that extent in an\ 
event, the agreement was in contravention of the 
provisions of the Act and the Rules; (4) while it 
was true that the Special Officer was appointed 
In the Court, he was by no means an Officer of 
the Court as in the case of a Receiver exercising 
his powers under O. 40. of the Code of Civil 
Procedure. I he Special Officer represented the 
Hoard of Directors of the company which had 
been superseded; (5) that the orders made by the 
Court in exercise of its powers under Ss. 397 and 
398 of the Companies Act, 1956, could not over¬ 
ride the provisions in other statutes; (6) that the 
powers ot the Court to make interim orders in 
applications under Ss. 397 and 398 were wide and 
ample. The orders in this case proposed to he 
made were interim orders for conducting the 
compam’s affairs by the Special Officer appoint¬ 
ed by Hie Court. Hence, the Court had the 
power to make appropriate orders having regard 

to the events that had happened. ( r 64) 69 Cal 
V\ N 18, 

~ 397, 398 — Application under — Power of 

Court to lake notice of subsequent events. 

hi proceedings under sections 397 and 398 if 
ends ol justice demand, the Court is not debarred 
from taking notice of the events which have 
happened subsequent to the presentation of the 
petition : AIR 1956 SC 213; AIR 1956 SC 655, AIR 
1926 Mad 594, Disting. (1964) 1 Com LJ 301: 
(1964 ) 34 Com Cas 731 : 68 Cal \VN 884. 


8s. .197, 398 — Exercise of power by Court 
under — Court to proceed cautiously before order¬ 
ing investigation. 

Apart from the powers of the Court under sec¬ 
tions 397 and 398, sections 235, 236, 237, 239, 
-10 and 241 deal with the question of investiga 


tion of the company's affairs by the Central Go¬ 
vernment and also with matters connected there¬ 
with. No doubt the Court has been given the 
power to make any order for the purpose ot 
bringing to an end the matters complained of 
or for the purpose of preventing the same. In¬ 
deed, the powers of the Court are very wide, 
but this amplitude of powers demands circumspec¬ 
tion in their exercise. 

In exercising its powers to make an order for 
investigation under sections 397 and 398 the 
Court should proceed cautiously, before any 
order for investigation is made on the charges 
The management of the Company is vested in 
its Board of Directors. There may be many and 
good reasons for the failure of the Company to 
earn profits. Similarly there may he valid ancf 
good reasons for increase in the costs of manufa¬ 
cture and administration of the company. Bui 
such allegations are not enough to induce Ihc 
Court to make an order for investigation under 
sections 397 and 398. It is no part of the duty 
of the Court to lay down business and trading 
noliev of Ihc Company or to regulate control and 
check its day to day administration. Charges 
11 1 at inferior quality jute was procured, that then* 
had been abnormal rise in a stores consumption, 
salary and wages, and that the employees of the 
Company are being intimidated are by no means 
enough for Ihe purpose of an investigation into 
the alTairs of Ihc Company. If the Directors, in 
the exercise of the discretion vested in them, de¬ 
cide to dispose of old and worn-out machinery or 
jute wastes, the Court should not interfere with 
the exercise of such discretion. These are matters 
to he dealt with by the company in its domestic 
forum. The machinery provided by sections 397 
and 398 cannot be made use of, for agitating 
such charges of irregularity, assuming them to 
be true. (1964) 1 Com LJ 301 : (1964) 34 Coni 
Cas 731 : 68 Cal WN 884. 

-Ss. 397, 398, 402 and 403 — Disputes between 

members and mismanagement and loss — Applica¬ 
tion to Court for relief — Appointment of special 
officer superseding Board of Directors and vesting 
all powers of Board in special Officer — Latter, 
if officer of Court — Powers and position of of¬ 
ficer — Power of Court to pass interim orders 
pending final orders — Consent order — Force of 
— Order made with consent of all parlies perfect¬ 
ed and filed and acted upon — Jurisdiction of 
Court to set aside or vacate — Remedy of parly 
feeling aggrieved — Application or suit — Trans¬ 
fer of Property Act (IV of 1882), sections 105 and 
107 — Agreement of lease — Construction — If 
present demise or only executory agreement — 
Tests. 

Where* on account of disputes arising between 
the members of a company, the alfairs of the Com¬ 
pany are not properly conducted and Ihe liabili¬ 
ties of the company keep on mounting from year 
to year, and on an application made to the Court 
under sections 397, 398 and 402, the Court ap¬ 
points a Special Officer, superseding the Board of 
Directors and vesting all the powers and func¬ 
tions ot the Board in the Special Officer, the 
latter cannot he regarded as an Officer of Court, 
as in the case of a Receiver, and his acts are 
not the acts of the Court appointing him. lie 

only represents the Board of Directors of the 

Company which has been superseded. Nor can 

the Court make any orders by way of directions 

in exercise of powers under sections 397 and 398. 
which would contravene or override the provi¬ 
sions of other statutes. When the application 
under sections 397 and 398 is still pending, the 
Court has power under section 403 to make any 
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interim order which it thinks fit, for regulating 
the conduct ot the Company’s affairs on such 
terms as appear to the Court to be just and equi¬ 
table. The powers of the Court to make such 
orders arc wide and ample and indeed the Court 
should make appropriate orders, having regard 
to the circumstances of the case. 

When such an order has been made by the 
Court upon the consent of the parties before it, 
given after deliberation and after taking legal ad¬ 
vice and the order has been completed, perfected 
and filed and acted upon by the parlies, the order 
cannot be revoked, recalled or cancelled at the 
instance of one ot the parties who feels aggriev¬ 
ed subsequently and pleads that the consent was 
given under a mistake and the order is one which 
violates and oil ends against the provisions ot 
some other statute. But, if it appears that the 
parties had misled themselves in giving their con 
sent to the terms and scope of an agreement en¬ 
tered into by the Special OtTi eer in pursuance of 
the orders of the Court sanctioning it, and that 
there was misapprehension regarding the rights 
that were being conferred on the other parly to 
the agreement under its terms, the Court has 
power to give relief to the parties affected, ana 
will in exercise of its powers suspend further 
operation of the agreement entered into. To 
the extent to which the parlies to the agreement 
have acted upon it and given effect to the terms 
thereof, they would be entitled to the benefits con¬ 
ferred upon them and the protection provided 
thereunder in respect of their rights, obligations, 
claims and demands. A party who has, acting 
upon the agreement, invested large sums of money 
in giving effect to it and has acted to his detri¬ 
ment and changed his position should be given 
full protection. Whether an agreement of lease 
is a present demise or not depends upon the inten¬ 
tion of the parlies which has to be gathered from 
the language in which the agreement is couched. 
An instrument is usually construed as a lease if it 
■contains words of present demise, but it should 
be construed as an executory agreement notwith¬ 
standing that it contains words of present demise 
when certain things have to be done by the lessor, 
or bv the lessee before the lease is granted. Once 
an order is drawn up, completed and filed, the 
Judge passing the order ceases to have any juris¬ 
diction over the matter and cannot recall or set 
it aside, especially when it has been acted upon. 
Such an order cannot be challenged on a motion 
and the appropriate remedy is to proceed by way 
of an action. So long as such an order, made 

on consent, is not set aside, it remains in force 

and binds the parties as effectively as anv other 
order. LR 32 IA 23: 2 ALJ 71 : 7 Bom LR 1 ; 

LR 52 IA 126: 49 MLJ 136: AIR 1925 PC 83; LR 

76 IA 244 : (1949) 2 MLJ 657 : AIR 1949 PC 297; 
AIR 1954 SC 340: (1954) SCJ 514: (1955) 1 SCR 
117: (1954) 2 MLJ 60 (SC); (1954) SCJ 547: 

(1955) 1 SCR 158: AIR 1954 SC 496; AIR I960 
SC 1373; AIR 1925 Cal 1087 : 39 CWN 1259; AIR 
1950 Cal 23; (1950) CLJ 205 : LR 9 Ch. D 259; 
LR 11 Ch. D 763; LR (1896) 1 Ch 673; LR 

(1929) AC 482; (1932) 1 KB 617: LR (1937) AC 

610: (1961) 3 AER 1169; 28 CWN 755, Ref. 

(1964) 2 Comp LJ 184. 

-Ss. 397 and 398 — Relief against oppression 

and mismanagement of company — Powers of 
Couri — Extent and exercise of. 

Right to apply to prevent oppression and mis¬ 
management of a company has been given to the 
shareholders and powers have been given to the 
Courts and the Central Government to give ap¬ 
propriate relief under the new Act, Chapter \ I. 
Powers given are very great—Ihc powers of the 


Court being much greater than the powers of th* 
Central Government. While formerly in matters 
of company management, the Court acting on 
the pi inciple ot hands oil left the indoor mana¬ 
gement to the company, i.e., the shareholders and 
directors, except in very exceptional cases it is 
lecognised in the new Act that under conditions 
prevailing at present in the matter of company 
management a good deal of interference by the 
Court and the Central Government has become 
imperative in the interest of the company, share¬ 
holders and the public. The Court, however, 
never exercises its power, unless the exercise of 
that power is called for in the circumstances of 
each case. But it a case for interference is made 
out, it is the duty ol the Court to exercise the 
Power, and failure to exercise the power would 
amount to a grave dereliction of duty. Recognis¬ 
ing the necessity of interference by Court with 
the affairs oi (he company, the legislature has 
enacted these new sections and it is the duty of 
the Court to apply them and not to shirk res¬ 
ponsibility by invoking the doctrine of ‘hands off' 
and on the basis of observations made in old 
decisions. These old decisions must be treated 
as obsolete in the new set-up. (’64) 68 Cal WN 
163. 

--Ss. 397 and 398 — Scheme made in proceed¬ 
ings under — Order on basis of representations 
and undertakings by person offering to act in a 
particular way and giving undertaking — Order 
approving that person as Managing Administrator 
and giving directions as to course of action — 
Default in complying with directions and dis¬ 
obedience of orders and non-compliance with 
undertakings — Offence — Contempt of Courts 
Act (XXXII of 1952), S. 4 — Punishment — Pro¬ 
per order. 


Where, in an applicalion under Ss. 397 and 398 
of the Companies Act, proposals are made for 
framing a scheme and for re-starting the com¬ 
pany and a person files an affidavit containing 
certain representations and undertakings to cer¬ 
tain specific acts for the purpose of working the 
company and requesting to be appointed as the 
Managing Administrator to manage the affairs of 
the company, the Court in consideration of the 
undertaking and on the faith of the representa¬ 
tions makes an order accepting the proposals and 
directs that person to do certain acts and to 
follow a specified course of action, but that person 
makes no attempt to comply with the order and 
directions or to carry out the undertakings given 
by him. such flagrant violation and breach of the 
undertaking and disobedience of the orders of the 
Court, would amount to a breach of his fiduciary 


and he must be held guilty ol gross con- 
of Court deserving the maximum and de- 
: punishment for the offence. The person 
minted as a Managing Administrator is an 

.. . ^ , _„ r.^.i/’iorv 

ot 

n in 


of the Court and occupies a fiduciar 
n in whom the Court has placed trust an 
;ncc and his default in carrying out 
aking and obeying the orders of the Lour 
conduct amounting to contempt, in s 
f gross disobedience and contempt, tne _ 
cctly justified in awarding the maximu 
ment prescribed under S. 4 of the C 
>urls Act, 1952. (1879) LR ^ Ch ^ 

1888) LR 40 Ch. D 190; 52 LJ Ch- ’ 

LR 9 Equity 172; LR (1930) 1 . ^1944 i 

>32 Bom 638; AIR 19o5 Cal 18-, 541 

97: (1943) 1 MLJ 400: f MU 312 : 

1964) 2 Comp LJ 118: (1964) 2 

lad WN 274. i,n 


397 and 398 

ore nf r.ourt 


Application for winding up 
if «m*ii not be competent 
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for the Court whose jurisdiction has not been 
invoked under Ss. 397 and 398 to pass an order 
which will have the effect of intervening in the 
management of the company in an application 
for winding up. See Ibid, S. 443. AIR 1962 Mad 
493. 

- Ss. 397, 398 and 402 — Charges against direc¬ 
tors — Compromise — Duty of Court to investi¬ 
gate into charges. 

Proceedings under Ss. 397 and 398 of the Com¬ 
panies Act are not like suits between private par¬ 
ties which could be compromised in any manner 
they choose. Both under Ss. 397 and 398 the 
interests of the company are of paramount impor 
tance and the proceedings should not he concei¬ 
ved as a mere dispute between individuals. Any 
compromise suggested should be acceptable to 
the Court whose powers are set out in S. 402. 

If the minority in a company complains of an 
oppression and disclosed certain grounds of com¬ 
plaint in the petition which are made the basis 
for the relief the Court should ordinarily invesli 
gate the charges. Such investigations may in cer¬ 
tain cases be necessary even to regulate the future 
conduct of the company for providing against re¬ 
currence of such abuses of power by the majo¬ 
rity. Ss. 402 and 406 of the Companies Act give 
ample jurisdiction to the Court to dispose of 
the matter in the larger interests of the Company. 

(Held, however, that in the circumstances of the 
case, in view of the compromise, it was inexpe 
dieiit to order an enquiry into the charges against 
the directors.) 1951 All EH 1100, Disling. ILR 
(1958) Mad 838: (1938) 28 Com Cas 554: 71 

Mad L\V 595: (1958) 2 Mad LJ 259: AIR 1958 
Mad 587 (590, 591) (Pr 3) (DR). 

- Ss. 397 and 398 — Petition under — Direct- 
tion by Company Judge to company to produce 
certain documents — Documents produced and 
inspection of documents desired by petitioner al¬ 
lowed — Company objecting to further inspection 
of documents produced — No adverse inference 
against company can be drawn. See Evidence 
Act (1872), S. 114, Illus. (g). AIR 1963 Orissa 


Ss. 397, 402 (b) and (c) — Power of 


' ~ \— r — - - — \ m vi \j t COU 

lo prevent corruption and mismanagement - 
Nature of — Not obliged bv S. 6 (3), Forwar 
Contracts (Regulation) Act, (1952). 

The powers ol the Court for prevention of co 
ruption and mismanagement under Chapter VI ( 
Part \ I, subject lo the limitations imposed by tl 
Provisions therein, are of plenary character an 
are not abridged bv anything contained in S. 
CH of the Forward Contracts (Regulation) Ac 
*952. It is open to the Court to strike out sue 
rules ol a recognised Association which may n 
sull in oppression. S. 6 (3) restricts acts of ll; 
Association and cannot he read to mean that 
subjects tlie Court to obtain the approval of tl] 
Central Covernnunt before passing an ordc 
■wlnth may have Ihe result of amending rules c 
an Association which offend against the provision 
of the Companies Act. 

Whoie, lo accord with the principles of 
Forward Contracts (Regulation) Act (1952), 
public limited company doing forward contn 
business, which bad received recognition from 
Central Government, amended its Articles of 
social ion so as lo restrict its membership 
those a< lually engaged in the trade, thus 
ing its non-trading members ol llieir right 
and to declare or to receive dividends : 

Held, that it was a proper case lo pass anon 
under S. 402 (b) and (c) in order lo enable 
non trading members, not desiring to qualify 


only 
depi 
to vo 


trading members, to sever their connection, and 
walk out of the company with their contributed 
capital. 64 Pun LR 284: ILR (1961) 2 Pun| 762: 
(1962) 32 Com Cas 937 : AIR 1961 Pun| 485 (489) 
(Pt D) (Prs 25, 27). 

- * j 

\ ‘; : 

G. Appeal. 

-Ss. 397 and 398 — “Judgment" — Single 

Judge holding that composite application under Ss, 
397 and 398 Companies Act was not maintain¬ 
able and directing amendment — Order held a 
final judgment within meaning of Cl. 15. See 
Letters Patent (Bombay), Cl. 15. AIR 1963 Bom 
173. 

SECTION 398 
SYNOPSIS 

(Companies Act (1956), S. 398.) 

1. Scope. 

2. Petition under—Requirements. 

3. Who can apply. 

4. Prejudice to interests of company — Whaf 

constitutes. 

5. No prejudice to interests of company. 

6. Powers of Court. 


1. Scope. 

898 and 397— Scope — Prayer involving 
rectification of register not proper. See Ibid, 

S. 397. (1965) 2 Com LJ 234 : AIR 1966 Andh 

Pra 226. 

S. 398 — Delay — When bars the remedy 
under the section. Sec Ibid, S. 397. (’65) 69 Cal 

WN 137. 

~ S. 398 — Application under S. 397 or 398 — 
Not an alternative remedy contemplated by Sec- 

Ivv it? Scc Ibk1 ’ S ' 443 ( 2 )- fC5) 6 *> Cal 


S. 398 — Scope — Remedy provided is of 
preventive nature — Remedy does not afford com¬ 
pensation to aggrieved shareholders in res¬ 
pect of acts already done and no longer continu¬ 
ing — Question whether particular action of 
directors is within limits of law is not 
proper subject matter of enquiry under the 
section. See Ibid, S. 397. (1964) 5 Gu| LR 804. 

S. 398 — Petition under S. 153-C Companies 
A< I (1913), willi alternative relic! ol winding up 
— Petitioner can abandon relief under S. 153-C 
and can claim relief of winding up. See Com¬ 
panies Act (1913), S. 166. AIR 1962 Guj 269. 

S* 898 — Contributory's application — pro. 
Per remedy available under S. 398 but not pursu¬ 
ed — Petition for winding up is liable lo be 

dismissed. See Ibid, S. 433 (1). AIR 1964 Ker 
i 1 


n r uuuu 

Urder on basis oi representations and under- 
takings by persons offering to act in a particular 
way and giving undertaking — Order approving 
that person as managing administrator and giv¬ 
ing directions as to course ol action—Default in 
complying willi directions and disobedience of 

orders and non compliance with undertakings _ 

Person is guilty of gross contempt of Court 
deserving maximum and deterrent punishment 
See Ibid, S. 397. (1964) 2 Mad LJ 312. 

— S. 398 — Suit for due administration of public 
charitable trust registered under Companies Act 

— Jurisdiction ol civil Court to entertain suit not 


924 


COMPANIES ACT (1 of 1956), S. 398, Note 1 


\f" j C oo-, Sec Civil P. C. (1908), S. 92. AIR 1963 
Mad 38/. 

——S. 398 — Scope and object of — Section is 
intended to avoid winding up. if possible, and 
Keep tlie company going while at the same time 
relieving minority shareholders from acts of 

nusmanagement. See Ibid, S. 397. AIR 1960 
Mad 338. 

" 397 and 402 — Charges against direc- 

*° rs Powers of Court — Compromise — Duty 
o.t Court to investigate into charges — Under Sec¬ 
tion 398, interests of company are of paramount 
importance and proceedings should not be 
conceived as a mere dispute between individuals 

— Proceedings under the section are not like* 
suits between private parties which can be com¬ 
promised in any manner they choose. See Ibid 
S. 397. AIR 1958 Mad 587. 

2. Petition under — Requirements. 

- S. 398 — Petition under Ss. 397 and 398 — 
Schedule in form No. 44 not given — All parti¬ 
culars supplied by letters of consent annexed to 
petition — There is substantial compliance with 
iorms — Courts to avoid technicality. See Ibid 
S. 397. (’65) 69 Cal WN 137. 

S. 398 — Petition under on ground of fraud_ 

Particulars ot lraud must he given — Minority 
group not excused from this dutv. See Ibid 
S. 397. (’65) 69 Cal WN 137. 

S. 398 — Application under — Not analogous 
to winding up petition — Applicants can rely on 
supporting affidavits but not on other oral or 
documentary evidence. See Ibid, S. 397 . (’65) 

398 Charges ol lraud and mismanage¬ 
ment etc., made — Full particulars must be set 
out. See Ibid, S. 397. (’64) 68 Cal WN 884. 

' 398 — Application under — Verification 

how to be made. See Ibid, S. 397 . (’64) 68 Cal 

M N 884. 


mismanagement the application under S. 398 is 
wholly misconceived. Even a prima facie case 
under that section has not been made out. Ss. 
397 and 398 cover two different fields though 
there may be some degree of overlapping in the 
facts and circumstances of each case. Company 
Petn. No. 690 of 1961 (Cal), Rel. on. (1964) 1 Comp 

LJ 11/ : AIR 1963 Orissa 189 (211, 212) (Pt 
(Prs 39, 40, 42) (DB). 9 1 1 

3. Who can apply. 

— S. 398 Consent of shareholders under Sec* 
tion 399 — Consent must be to take an action 
under Ss. 397 and 398 — Actual petition need not 
^before them. See Ibid. S. 397 . (’65) 69 Cal 

S. 398 — Application under Ss. 397 , 398 by 
persons in whose names shares are registered— 

( ther peisons claiming beneficial interest in such 
shares Order on application whether can be 
made at instance of persons whose names are re- 

68^CaI d WN S 884* e ' ho,dcrs - See Ibid ’ S - 397. (’64) 

~ ^ s * 398 and 397 — Petitioners not on register 
of members Petition not maintainable. See 
Ibid, S. 397. AIR 1960 Punj 427. 

4. Prejudice to interests of company — 

M hat constitutes. 

7 ' 398 — Application under Ss. 397 , 398 — 

Altci application directors closing the business of 
Company Protracted litigation between parties 
regarding claims to title to shares, holding of 
general meeting and claim of persons to act as 
directors —Held, state of things justified making 
older to wind up company — But such order 
w ould untairly pre judice the petitioner who hail 
been kept out of control and management of the 
company though holding a large majority of 
shares. (1964) 68 Cal WN 884. 


S. 398 — Petition under — Vital document in 
custody of petitioner not referred to in petition 
but annexed to affidavit in reply — Held, no 
notice should be taken of the document nor anv 
reliance should be placed on same. See Ibid 
S. 397. (’64) 68 Cal WN 884. 

- S. 398 — Petition under — Anncxure to peti¬ 

tion in the form of chart purporting to show how 
the Company’s affairs were managed in compari¬ 
son with other jute mills. See Ibid, S. 397 . (’64) 

68 Cal WN 884. 

-S. 398 — Alteration in Board of Directors 

and ownership of company’s shares — No mate¬ 
rial to show that affairs of company would be 
conducted in manner prejudicial to its interests 

— Prima facie case for interference under S. 398, 
not made out. 

Where, though a material change had taken 
place in the management or control of the Com¬ 
pany bv an alteration in its Board of Directors 
inasmuch as the petitioner and bis group were no 
longer in the Board of Directors, and in the owner¬ 
ship of the Company’s shares also, in the absence 
of materials that by reason of such change it was 
likely that the affairs of the company would be 
conducted in a manner prejudicial to its interests, 
the question of interference by the Court under 
S. 398, with a view to bringing to an end or 
preventing the matters complained of did not 
arise. 

Section 398 covers cases involving gross mis¬ 
management of the affairs of l lie company 
Where the particulars alleged do not make out a 
case of mismanagement, much less a case of gross 


398 Scope — Infringement of sharehold- 
eis right qua director — Can be the foundation 
lor application under the section. See Ibid, 
397. (1964) 68 Cal WN 163. 

S. 398 (1) (b) — Requirements of — Likeli¬ 
hood ot the affairs of the company being conduct¬ 
ed in a manner prejudicial to the interests of the 
company is enough for intervention of Court 

(1964) 68 Cal WN 163. 

S. 398 — Scope — Affairs of company con- 
. directors on strength of majority hack¬ 
ing in manner prejudicial to interest of company 

— Insurance company carrying on life insurance 
business — Nationalisation of life insurance — 
Impossibility of carrying on business — Compen¬ 
sation obtained not distributed — General meet¬ 
ing not called — Accounts not submitted — 
Attempt to change business — Case held fit 
for invoking powers under the section. See Ibid, 
S. 397. AIR 1961 Cal 443. 

-Ss. 398 (1) (a) and (b) and (2), 293 (1) 

(a), 402, 433 (a), 484 (1) (b) — Proposed sale of 
sole undertaking of company for inadequate price 

— Sale being tantamount to winding up of com¬ 
pany, requires consent of company by special re¬ 
solution — Sale sought to be effected by obtain¬ 
ing consent by ordinary resolution is prejudicial 
to interests of company — Court can direct under 
S. 398 that undertaking be not sold for specified 
period except on strength of special resolution. ^ 

Where the sole undertaking of a company whin* 
was not running at a loss hut which could earn 
considerable profit with proper management, \'a-> 
sought to be sold at a price much below the icai 
value of the undertaking, by one of the directors 
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who controlled a majority of the shares of the 
company, by obtaining not merely the consent 
for sale of the company by an ordinary resolution 
in a general meeting, but also by effecting a 
change in the management by securing a majority 
for his group on the Board of Directors and 
it was obvious that the director concerned was 
in a position to carry out his avowed purpose 
of securing the sale of the undertaking, unless the 
Court intervened, in such circumstances, the 
ordinary provisions of the Act would be inade¬ 
quate to safeguard the interests of the company 
and resort can be had to the powers of the Court 
under S. 398, of the Act. 

Held, that the sale was not of an undertaking 
with a view to embark on some other business, 
but a sale which was tantamount to winding up 
the company. No doubt, the company could go 
into liquidation if it wished to. But, lor this, a 
special resolution was necessary whether action 
was taken under section 433 (a) or under section 
484 ( 1 ) (b). To take a company into liquidation 
otherwise, than in accordance with law, must 
be pie judicial to the interests of the company. 
II this was prejudicial to the interests of the 
company the matter would fall both within Cl 
<ai and Cl. (b) of section 398 ( 1 ) of the Com¬ 
panies Act and the Court could exercise iis 
powers under section 402. In order to safeguard 
the interests of the company the Court would be 
justified in directing that, the undertaking should 
not be sold for a specific period unless the com¬ 
pany by a special resolution resolved that it be 
'old. This only added to the restriction im¬ 
posed on the powers ol the Board bv section 
-93 (1) (a) by requiring lhat the consent of the 
company in general meeting should he by spe¬ 
cial resolution; it did not mean that bv a special 
resolution the members could compel (lie Board 

Jo died a sale. AIR 1964 Ivor 114 (110, 1181 
(Brs 7, 8 , 19). ’ 

*>. No prejudice to interest of company. 


S. 398 — Scope and applicability 


<lelu> in payment of full value of new shares 
lan™ CUS0 l ,p *i u<,lcc lo interest of Coni- 

Section 398 only comes into play as the marginal 
note shows, when there is actual mismanagement 
<«. apprehension ol mismanagement of the affairs 
\\ ‘he Coiiipiuiv. It may be contrasted with See 
ion • »/. which deals with oppression to the 
minority share holders, whether there is prejudice 

,n th< * ( * 0,11 pany or not. The slight delay m the 
payment oi the full value of the new shares can 

m in h” r" ,S 'T ,h Hs - 30 la, s W‘‘n* fully paid 
up n he (inancial year and Ihe only ainoutH 

oulslan.h'.o was only 8a per cent, ol shares worth 

hlteres, , r l,< ‘ SO I»rojudi.-Jul lo the 

d S %,L" ‘-'uupunv as lo rail for any action 

i i "* ,l "- Act. Shanli Prasad Jain v 

ISP t'Vr'llllir i' a - ‘? *’ "* > ‘ Com LJ <1065) 

•VM- nwr.'i Tr V""' Cas 351 s coos) j scj 

IV,-. y ' 'I' 1 (Mvs): AII{ 1965 SC 

f”! r~ A !' ,,liti,lion lmd ‘' r — Pendency ol 
uninal proceedings against directors or their 

luri l 't<r"or -mV ’ 1 s K, 'V, U 'V I for ordci ' "n<l«-r See- 

li n .U, o, .!J8. Sec ll.id. S. 397. (65) 09 Cal 

v/, 398 ~ Absence Of valid Board ol Directors 

~: a «'° ,,nd l(> <- <'x«-n isinR powers under the 
• h " — remedy is to hold general meet 

■U^ Sec find. S. 997. ('05) 09 Cal \VS 137 

S. 398 P ;, ek ol confidence amona directors 

"* *le«dl«.-k - No. a ground hw mvok 
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^J“ ris ?.‘ C j! on u,lder ,hese sections. Sec Ibid. 
S. 397. (65) 69 Cal Wi\ 137. 

—S. 398 — Transfer of shares of A company 
belonging to them by B. C. and D companies — 
Not an act of oppressing or mismanagement in 

no rTwv A company. See Ibid, S. 397. (’65) 

69 Cal n.\ 137. 

~ S* 398 — Change in management or control 
ot company — Mere vacancy in Board of 

directors or transfer of shares does not amounl 
to. 

A vacancy in the office of a director caused 
by retirement, resignation or death or caused b\ 
operation of law, is not to be treated as a change 
in the management or control within Sec. 398. 
rurther, the material change in Ihe control of 
management of the company is lo arise from 

certain speeilied lads as laid down in S 398 (li 
(b). v ' 

Thus where the only change in the manage¬ 
ment or control complained by the petitioners 
was the transfer in the ownership of a block of 
shares of Ihe company but no change in the 
management or control of the Board had taken 
Idace by reason of the sale of shares or no new 
dn ector had been appointed in exercise of the 
\ oting power attached to tlie shares transferred. 

coL 110 nialeriaI change as contemplated bv 
S. 398 ( 1 ) and S. 398 (2) by reason of the transfer 
ol shares and S. 398 is not attracted. (1965) 1 
Coin LJ 35: (1965) 35 Com Cas 187: 69 Cal \VN 

loV 0 

——S. 398 — Single wrongful act bv director -— 
Held not sufficient for order under Ss. 397 and 
398. See Ibid, S. 397. (1964) 68 Cal \VN 884. 

-Ss. 398 and 433 — Winding up — Grounds for 
hart that directors have committed acts of 
misconduct is not a sufficient ground for presenla- 

J 1 ”",? 1 J willdin * ll P petition. 64 Cal \VN 828: 
(1961) 31 Com Cas 45: AIR 1961 Cal 144 fl46 
147. 149, 150) (PI B) (Prs 6 , 10 , 11 , 12, 15, 20, 2l’ 

6 . Powers of Court. 

S. 398 — Interim Coimnillee of management 

appointed tor certain term of management_C P 

Code (1998), O. 20 , U. 3 , S. 151 L Companies 
(Court) Rules (1959), Hr. 6 , 7 , 9 . ' 

Where by a judgment arising out of an applica¬ 
tion under S. 398 Companies Act, 1956, the Court 
appointed an Interim Committee of Management, 
he Committee has necessarily to function under 
the supervision of the Court. The Court can 
under circumstances curtail the term of the Coin.’ 
nut tec originally fixed bv the judgment The 

Vo-, ■ P: ! SSC(I under S - ;i!m <'f the Companies Act 
J3,)() is lor the protection of shareholders. If the 

applicants are able to satisfy the Court that it 
would ho in the interest of the Company to curtail 
the period ol Interim Management, the Court has 
power lo order such curtailment. 

Proceedings before High Court under the Com 
panics Act 19:>G are regulated by the Companies 
(CourtI Hides, 1959. Hide 0 makes the C. I>. Code 
apphialde lo proceedings under the Companies 
A< ,', 3 ,K ‘ application is to he ‘so far ns nmdi 
cable. " dll the restriction some departure from 
he provisions of the C. I*. Code is permissible 
Buie , provides lor power of Court to enlarge or 
abridge lime. I nder Hole 9. Ihe Court can exercise 
i s inherent [lower notwithstanding Hide 0 n ; K 
I beret ore, immaterial whether the application , 

lh< ' '»: ,iod <" '" 1 c r i m * in a n a gen i e n I 
n heated as an application under Section 151 (' 

1. Code, or as an application under Rules 7 and 

J ol the Companies (Court) Rules, 1959 ILR 
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(1963) 1 All 135: AIR 1964 All 75 (76, 78) (Prs 13, 
14, 15, 24) (DB). 

-S. 398 — Proceedings under — Cannot be 

conlinued against legal representatives of deceased 
director. See Ibid, S. 397. AIR 1961 All 413. 

— S. 398^ — Letters Patent Bombay, Cl. 15 —- 
Judgment — Single Judge holding that com¬ 
posite application under Ss. 397 and 398 Com¬ 
panies Act was not maintainable and directing 
amendment — Older held was final judgment 
within meaning of Cl. 15 of the Letters Patent. 
See Letters Patent (Bom) Cl. 15. AIR 1963 Bom 
173. 

-S. 398 — Petition under already admitted —■ 

Petitioner moving for same interim reliefs — Res¬ 
pondent cannot raise objections as to maintain¬ 
ability of main petition by way of defence to 
latter application. See Ibid, S. 397. (’65) 69 CaJ 

WN 137. 

-S. 398 — Suits covering same subject matter 

pending — Summary jurisdiction under the sec¬ 
tion not to be exercised. See Ibid, S. 397. (’65) 

69 Cal WN 137. 

-S. 398 — Petition under — Application for 

interim reliefs — Such reliefs when can be grant¬ 
ed. See Ibid, S. 397. (’65) 69 Cal WN 137. 

— -S. 398 — Exercise of power by Court under 

•— Couit to proceed cautiously before ordering 
investigation. See Ibid, S. 397. (’64) 68 Cal WN 

884. 

-S. 398 — Application under — Power of Court 

to take notice of subsequent events. See Ibid, 
S. 397. (’64) 68 Cal WN 884. 

-Ss. 398, 397 and 543 — Proceeding unde ’ 1 

S. 397 or 398 — Recording of finding about ex¬ 
istence of prima facie case of misfeasance — Duty 
of Court — Petition under S. 543 — Procedure. 
See Ibid, S. 397. AIR 1964 Guj 107. 

-S. 398 — Petition under — Maintainability —* 

To be judged on facts, existing at time of its 
presentation — Addition of parly without fiesli 
consent in writing — No objection raised — Objec¬ 
tions as to maintainability ol petition cannot be 
raised subsequently. See Ibid, S. 397. AIR 1962 
Orissa 202. 

-S. 398 — Scope — Petition under — Maintain¬ 
ability — Question has to be decided on basis of 
facts existing at time of presentation of petition— 
Subsequent events cannot affect maintainability. 
See Ibid, S. 397. AIR 1964 Punj 401. 

-S. 398 — Class of share-holders deprived of 

their rights under Companies Act by amendment 
of Articles of Association — Omission to object 
to amendment by share-holders concerned not 
fatal to their plea under S. 398. See Evidence 
Act (1872), S. 115. AIR 1961 Punj 485. 

SECTION 399 

-S. 399 — Application under S. 398 — Com¬ 
pany challenging maintainability of application on 
ground of sums due lrom applicants and hence 
on their shares — Applicants pleading that certain 
amount of dividend payable to them was to be 
adjusted towards sum due lrom them — Evidence 
showing that as huge arrears of income-tax were 
payable by applicants, the Income-tax Officer 
already issued notice under S. 46 (5-A) ol Income- 
tax Act — Articles of Association of Company 
authorising sale of shares in enlorcement of her 

— Held, applicants were indebted to Company and 
Company's lien extended to all shares held by 
them __ Dividend was not payable to applicants 

— Application was not maintainable — Income- 

tax Act (1922), S. 4G (5-A). (1965) 1 Com LJ 316: 


1956), S. 398, Note 6 

(1965) 1 ITJ 793: 1965 AH LJ 490: ILR (1965) 
1 All 406: AIR 1966 AH 119 (120, 122, 123, 124> 
(Prs 1, 14, 15, 17, 21, 22, 25, 28). 

“ S. 399 — Consent of shareholders under Sec¬ 
tion 399 — Consent must be to take an action 
under Ss. 397 and 398 — Actual petition need not 

be before them. See Ibid, S. 397. (’65) 69 Cal 

WN 137. ' 

-S. 399 — Petition under Ss. 397 and 398 — 

Schedule in form No. 44 not given — All parti¬ 
culars supplied by letters of consent annexed to 
petition — There is substantial compliance with 
Forms — Courts to avoid technicality. See Ibid, 
S. 397. (’65) 69 Cal WN 137. 

——S. 399 — Consent under — Has no analogy 
with consent of Advocate General under Sec. 92* 
Civil P. C. 

The consent in writing, required by S. 92, Civil 
P. C., is entirely different from the consent in 
writing required under S. 399 of the Companies 
Act, and no analogy can be drawn between the 
two. (1965) 35 Com Cas 187: (1965) 1 Com LJ 35: 
69 Cal WN 137. 

-S. 399 — ‘Issued capital’ — Meaning ol — 

No distinction between ‘subscribed capital’ and 
‘issued capital’. 

Unless the shares are subscribed and paid for, 
they cannot be ‘issued capital'. To sav that 
‘capital to be issued is the same as 'capital issued,’ 
is on the face of it, absurd. The former represents 
nothing more than an intention of the Board 
to issue capital, while the latter represents an ac¬ 
complished fact of the shares having been issued^ 
that is subscribed. No distinction can be made 
between ‘issued capital’ and 'subscribed capital' 
in S. 399, of the Companies Act. The contrary 
argument to the elfect that immediately a resolu¬ 
tion is passed by the Board of Directors to issue 
additional capital, the ‘shares are issued’, whether 
they are actually subscribed or not, is not ac¬ 
ceptable. (1964) 68 Cal WN 163. 

- Ss. 399, 433 (f), 439 (1) (c) and 398 — 

Contributory’s application — Proper remedy 
available under S. 398 but not pursued — Peti¬ 
tion for winding up was liable to be dismissed. 
See Ibid, S. 433 (f) . AIR 1964 Ker 212. 

-S. 399 (1) (3) — Initial consent or requisite 

strength of members obtained — Consent does not 
cease to be valid by addition subsequently of 
transferees as parties. 

Where the petitioner, applying under Ss. 39/ 
and 398 has obtained initially the consent of the 
requisite strength of the members of the company 
and the application is not open to objection ou 
that ground, the consent would not cease to he 
valid merely because the transferees were sub¬ 
sequently made additional parties, where there is 
no alteration in the nature of the relief and the 
Iransferees merely stepped into the shoes of the 
transferor. AIR 1953 All 326, Disling.; (S) A 
1956 SC 213. Rel. on. (1964) 1 Com LJ 117: AIK 

1963 Orissa 189 (199) (Pi B) (Pr 11) (DB). 

-Ss. 399, 265, 397, 398. 400 Jo 409 — Appoint- 

ment of directors according to principle ol pr 
portional representation — Powers of High o 
and Central Government — Extent of. 3ee 
S. 265. AIR 1962 Orissa 202. 

- S. 399 — Validity of petition under Ss. 39. 

398 and 402 must he judged on the Facts as 
were at the time of its presentation — n Jjtjon 

events cannot alTect maintainability o v ' y 

validly presented — Four members or a s j iare . 
holding between themselves the necess ^ Three 
holding qualification presenting petition thc 

of the petitioners having co ^°^ s ^ c Court to 
company, subsequently permitted b> 
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withdraw from the petition — Although the 
remaining petitioner does not possess the required 
shareholding qualification for filing a petition 
under the section, his right to proceed with the 
application or the Court’s jurisdiction to dispose 
it of on merits is not affected. AIR 19oG SC 213, 
Rel. on. 66 Punj LR 643: (1964) 1 Com LJ 291: 
AIR 1964 Punj 401 (402) (Prs 7, 8). 

SECTION 400 

-Ss. 400, 397 and 398 — Notice to Central Gov¬ 
ernment — Necessity — Procedure. 

If a composite petition is presented to the Court 
it would be open to the Court or to the Compan\ 
Judge to dismiss it summarily and not to admit 
it at all. That would apply both with regard to 
the prayer tor winding up and with regard to the 
direction under S. 397 and S. 398. But the Court 
may want it to be admitted at least for the pur¬ 
pose of giving notice to the company so that the 
company should be heard. If the Company Judge 
takes that view at that stage, then not only a 
notice should be given to the company but aiso 
to the Central Government, so that all difficulties 
with regard to 8 . 400 would be obviated. With 
regard to winding up, if he wishes to go further 
into the matter, he would have the petition 
advertised as required under the High Court Rules. 
11 , on the other hand, he thinks that there is no 
case for winding up. lie may dispose ot that part 
oi the petition, and with regard to Ss. 397 and 
39t8 he would give such directions as the Com¬ 
panies Act provides, after hearing both the Com¬ 
pany and the Central Government. It the peli 
Bon is not a composite petition and is only a peti¬ 
tion under S. 397 or 398, a similar practice should 
he followed. (1958) 28 Com Cas 549: 60 Rom LR 
906; ILK (1959) Rom 395: AIR 1959 Rom 176 
(177) (Pr 4) ( 1 )R). 

-Ss. 400 to 409, 397 to 399 and 265— Appoint¬ 
ment ot directors according to principle of pro¬ 
portional representation — Powers ot High Court 
and Central Government - Extent of. See Ibid 
S. 205. AIR 1962 Orissa 202. 


SECTION 401 

Appointment ol directors according 
tn principle (4 proportional representation — 

Powers ol High Court and Central Government _ 

Extent of. See Ibid, S. 265. AIR 1962 Orissa 202 . 

SECTION 402. 

Ss. 402. 39/. 398 and 166 — Oppression of 
share holdns Allairs ol company conducted by 
directors, on strength of majority hacking, in 
manner prejudicial to interest of company — 
Insurance company carrying on life insurance 
business — Nationalisation ot life insurance — 
mpossibility o| carrying on business—Compensa¬ 
tion obtained not distributed — General meetings 
not called — Accounts not submitted — Attempt 
*° <ll «tnge business -- Case held fit for invokin'' 
powers under Ss. 397. 398 and 402 - Interpreta- 

‘ Uriniunve 1 of 1956. See Ibid, 

S. 39/. AIR 1961 Cal 443. 

Scope of — Court's power to ap¬ 
point Advisory Board. * 

Constitution of an Advisory Board by orders of 
Court m a proper case of company management 
>s within the competence of the Court under 

, °! 1,10 Companies Act. 1956. The pattern 

ol Court s power ol managing under S. 402 has 
to he worked out. The* section is an innovation in 

‘ !'!, n,) ; iri i v administration by the Court. 63 Cal \VN 
439: AIR 1959 Cal 695 (Prs 4 , 5 ). 


‘ S. 402 (e) — Scope — Clause does not deaC 
with any past and concluded transaction between 

Company and third party which is no longer 

continuing wrong. 

Clause (e) of Section 402 talks of an agreement 
between a Company and a third party which is 
subsisting at the date of the order and provides 
that such agreement may be terminated, set aside 
or modified by the order. Such an agreement 
would have a continuing effect and if it is enter¬ 
ed into as part ot a course ot oppressive or 
prejudicial conduct or has brought about a course 
ol oppressive or prejudicial conduct the Court 
certainly can, tor the purpose of bringing to an 
end such oppressive or prejudicial conduct termi¬ 
nate, set aside or modity such agreement. Clause 
(e) ol Section 402 deals with a situation such as 

this and does not profess to strike at any past 

and concluded transactions between a Company 
and third parties which are no longer continuing 
wrongs. (1964) 1 Comp LJ 328: (1964) 34 Com 
Cas 777: (1964) 5 Guj LR 804: ILR (1964) Guj 

752: AIR 1965 Guj 96 (102) (Pt D) (Pr 33). 

-S. 402 (f) — Scope. 

Clause (f) of Section 402 is not illustrative of 
any general power in the Court to set aside or 
in lei lei e with past and concluded transactions 
between a Company and third parties which are 
no longer continuing wrongs but embodies an 
additional power conferred on the Court to set 
aside transactions amounting to fraudulent pre- 
lerence eltected within three months before the 
dale of the application. (1964) 1 Comp LJ 326: 
(1964) 34 Com Cas 777: (1964) 5 Guj LR 804: 

(Pt* p) 9 (p 752; *965 Guj 99 ( 102 , 103) 

77 492 els. (e) to (g) — Interpretation of ~ 

ower ol court to set aside a transfer already 
past and concluded between a company and a 
ni dp :ir l v at instance ol minority shareholders 
— What is proper subject-matter of enquiry in 

I ,(t,llon S. 397 or 398 — S. 173 whether 

mandatory or directory. See Ibid, S. 397. AIR 1985 
Guj 90. 

402 * ’* 98 < a ) ail(1 0>) and (2), 293 (li 

(a), 433 (a), 484 ( 1 ) (b) — Proposed sale of sole 
undertaking ot company for inadequate price — 
Sah being tantamount to winding up oi company 
requires consent of company by special resolution 

Sale sought to be eltected by obtaining consent 
by ordinary resolution is prejudicial to interests 
ol company — Court can direct under S. 398 that 
undertaking he not sold for specified period ex- 
<<pl on strength ol special resolution. See Ibid 

598 ( 1 ) (a). AIR 1964 Ker 114. 

Ss. 402, 397, 398 — Charges against direc- 
Bus Powers ol Court — Compromise — Duty 
ol Court to investigate into charges. See Ibid 
S. 397. AIR 1958 Mad 587. * 


\j: , 402 „ T Po " cr of Co,,rl ,0 Krant consc- 
quential rebels. 

Once the reliefs have been clearly and broadly 
placed tor in the petition under Ss. 397 and 3 <JK 
Companies Act itself, it is for the Court to amplify 
those rebels always giving consequential reliefs 
willnn I he ambit ol (he rebels praved tor AIR 
1962 Orissa 202 (222) (Pt J) (Pr 54 ). ‘ 

0,1 anolher l )oin! in Alii 1963 Orissa 


—S. 402 


— Scope and applicability 

rebel under Ss MO7 € 


..lion f.u relie I under Ss. 397 and 398 o? P j n 
the alternative tor winding up under S 438 bv 
I persons — Conditions laid down under V ’ ana 
satisfied. See Ibid, 8 . 397. AII{ loM P„nJ 401? 
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COMPANIES ACT (1 of 
SECTION 403. 

~ Ss. 403, 265, 397 lo 409 — Appointment of 
onectois according lo principle of proportional 
representation — Powers of High Court and Cen- 
Iral Government — Extent of. See Ibid, S. 265. 
AIR 1962 Orissa 202. 

I Reversed on another point in AIR 1963 Orissa 
189 (DU).] 


1956), S. 403 - 

SECTION 407. 

— S t s - 407 ’ 397 to 409 - Appointment of 

directors according to principle of proportional 
representation - Powers of High Court .and Cen' 

air ssrsxsw of ' *» s - 

189 R ( e DI3 r ) Se ] d ° n another point in AIR 1963 Orissa 


SECTION 404. 

~ ^ S * 404, 265, 397 to 409 — Appointment of 

tineetors according to principle of proportional 
representation — Powers of High Court and 
Central Government — Extent of. Sec Ibid, 
265. AIR 1962 Orissa 202. 

•Reversed on another point in AIR 1963 Orissa 
189 (DB).] 


SECTION 405. 

“ 405, 265, 397 to 409 — Appointment of 

’directors according lo principle of proportional 
representation — Powers of High Court and Cen¬ 
tral Government — Extent of. See Ibid, S. 265. 

AIR 1962 Orissa 202. 

I Reversed on another point in AIR 1963 Orissa 
189 (DB).] 




Ss. 408, 265, 397 to 409 — Appointment of 
directors according to principle of proportional 
representation — Powers of High Court and Cen- 

Ai a R fetT”* „T„ Extenl of> See Ibid - S - 265. 
AIR 1962 Orissa 202. 

, ' Re !'f se ! 1 on another point in AIR 1963 Orissa 
189 (DB,).] 

SECTION 409. 

S. 409 — Appointment of directors according 
to principle of proportional representation — 

I owers of High Court and Central Government — 

ono ent of * See Ibid ’ S - 265 • AIR 1962 Orissa 

[Reversed on another point in AIR 1963 Orissa 
189 (DB).] 

SECTION 417. 


SECTION 406. 

~ Ss. 406, 543, 397, 398 — Power of Court lo 
interfere in respect of past and concluded trans¬ 
actions which are no longer continuing wrongs. 

Section 406 read with S. 543 as set forth in 
Schedule 11 enables the Court in an application 
under S. 397 or 398 to bring to book delinquent 
directors, managing agents, secretaries and trea¬ 
surers, managers and other officers of the Com¬ 
pany and to enforce the company’s claim against 
them if they have misapplied or retained or be¬ 
come liable or accountable for any money or pro¬ 
perty of the Company or committed any mis- 
ieasance or breach of trust in relation to the 
Company. The Court can, therefore, in cases 
covered by S. 543 as set forth in Schedule 11, 
award on an application under S. 397 or 398, at 
Hie instance of the aggrieved shareholders, com¬ 
pensation to the Company and through the Com¬ 
pany to the aggrieved shareholders, in respect of 
past and concluded transactions which are not 
continuing wrongs. Sections 402 (f) and 543 arc 
the only two cases in which on an application 
under S. 397 or 398, the Court is empowered to 
give relief in respect of past and concluded trans¬ 
actions which are no longer continuing wrongs and 
they are really in the nature of exceptions to the 
general principle manifest from the language of 
S. 397 and 398 that the power of the Court under 
both the sections is confined only to making an 
order for the purpose of putting an end lo oppres¬ 
sive or prejudicial conduct and the Court cannot 
make an order setting aside or interfering with 
past and concluded transactions which are no 
longer continuing wrongs or giving compensation 
to the Company or the aggrieved shareholders in 
respect of such transactions. (1904) 1 Comp LJ 
326: (1964) 34 Com Cas 777: (1964) 5 Guj LR 
804: ILR (1964) Guj 752: AIR 1965 Guj 96 (103) 
(Pt F) (Pr 35). 

-Ss. 406, 265, 397 to 409 — Appointment of 

directors according to principle of proportional 
representation — Powers of High Court and Cen¬ 
tral Government — Extent of. See Ibid, S. 265. 

AIR 1062 Orissa 202. 

^Reversed on another point in AIR 1963 Orissa 
189 (DB).] 


. . 417 Object of — “All Monies or secu¬ 

rities —Meaning of—Not limited to deposits of cash 
securities. See Companies Act (1913), S. 282-B (1). 

1957 Cri LJ 126 (Cal). 

~~S. 417 — Security — Amount carrying interest 
—Effect If becomes loan. See Companies Act 
(1913), S. 282-B (1). 1957 Cri LJ 126 (Cal). 

SECTION 419. 

S. 419 — Employee does not mean ex-em¬ 
ployee or a person whose contract of service has 
been put an end lo (1948) 1 KB 721, Disting. — 
Ex-employee has no right to demand inspection of 
securities in which provident funds are invested 
Scope and object of legislature in interpreting 
the word, need not he considered — Interpretation 
of Statutes. (1962) 2 Lab LJ 46: ILR (1961) Bom 
902: (1962) 32 Com Cas 1114: 63 Bom LR 743: 
1961 Nag LJ 570: (1961-62) 21 FJR 484: 1961 
(1) Cri LJ 706: AIR 1962 Bom 130 (131, 132, 133) 
(Prs 10, 12, 13, 14, 16) (DB). 

SECTION 420. 

S. 420 — “Knowingly contravenes” — Evi¬ 
dence of. See Companies Act (1913), S. 282-B 
(5). 1957 Cri LJ 126 (Cal). 

SECTION 425. 

-Ss. 425 and 426 — Call money if book debt — 

Suit by purchaser of book debts of company, in 
Ikpiidation — Maintainability — Cause of action — 
Limitation. 

A limited liability company went into liquida¬ 
tion. The Official Liquidator reported to the Court 
that there was nothing to manage and asked for 
direction to sell the hook debts. This was ac¬ 
corded. The plaintiff became the highest bidder 
for Rs. 15. The defendant was one of the pro¬ 
moters of the society. He had purchased 101 
shares but he had not remitted even a sum ol 
Rs. 5, which according to the articles ot associa¬ 
tion was to be paid towards every share. The 
plaintiff tiled a suit for recovery ot a sum ot 
Rs. 1,162-12-7 in regard to the unpaid share money 
by this contributory defendant on the 101 shares 

which he had applied for. 

Held, that the call money did not constitute a 

hook debt and that therefore the suit was not 
maintainable. AIR 1956 Mad 448, Relied on. 


COMPANIES ACT (1 of 1956), S. 426 


Held further assuming that it was a book debt 
the debt entry giving rise to the cause of action 
was of the date 14-8-1950, while the suit was 
laid on 28-11-1953 beyond 3 years for realisation 
of a contractual debt and therefore it was clearly 
barred by limitation. (1959) 29 Com Cas 29o: 
72 Mad L\V 24: (1959) 1 Mad LJ 305. 

SECTION 426. 

® Ss. 426, 428 and 439 — Company incorpo¬ 
rated outside India, carrying on business in India 

« r - ••- ... p 

— rorcign 
Companies 

Plea that 
registered. 

AIR 1958 


• f * ----- 

Winding up as unregistered company 
creditors can prove their claims. See 
Act (1913), S. 156. AIR 1962 SC 500. 

S. 426 — Liability of member — 
shares were sold but transfer was not 
See Companies Act (1913), S. 


Assam 86 (DR). 

-S. 426 — Scope of 


34. 


Liability 
Delect in 


of members 
procedure 


Allotment of shares 

Effect. Sec Companies Act (1913), S. 156. AIR 

1958 Assam 86 (DB). 

'S. 426 (1) (g) — Dividend becoming due to 
a shareholder — He is a creditor of the company 
and is entitled to file petition for winding up. 

A shareholder member to whom a dividend be¬ 
came due is a creditor of the company so long as 
the company is functioning and he is entitled to 
file petition for winding up. (1885) 30 Ch 1) 629 
(1953) 1 Ch 689, AIK 1955 SC 74; (1896) 1 CJi 
559; (1929) 2 Ch 121, Rel. on. The right to parti¬ 
cipate in the profits ol the company, in a share¬ 
holder even exists independently of a declaration 
<>1 dividend by the company. A declaration is 
only necessary for the enjoyment of profit. It 
will follow that once a declaration of dividend is 
made and it becomes payable it will partake ihe 
nature ol a debt due* Irom the company to the 
shareholder. (1964) 34 Com Cas 209: (1964) 1 
Lorn LJ 339: 77 Mad L\V 255: (1904) Mad LJ 12: 
ILK (1964) 1 Mad 832: AIR 1964 Mad 519 (524) 

15) (DB). 

in 35 Com Cas 456 (SC).] 


(Pt E) (I*r 
1 Reversed 


426 (1) (g), 207 — Resolution declaring 
dividend — Resolution consisting of two separ¬ 
able parts I’irst part declaring dividend while 
second part saying that payment will he effected 
when the commission due from principal is realis¬ 
ed. first part alone should he regarded as the 

actually passed. See Ibid, S. 20?! AIR 

1964 Mad 519. 

(scn vcrscd ° n ano,her poinl in 35 Com Cas 456 

-S. 426 (J) — Liability of past member as 
contributory — Liability would arise only if exist¬ 
ing assets and contribution of present members for 
unpaid calls are not sufficient to pay debts of 

JI nd cosls - (1873 ) 8 Ch App 880, Ref. 

9®®*> „ 2 C°ni L J MS; (1965) 35 Com Cas 839: 
(1965) 2 Mad LJ 354. 

S. 426 and 467 — Person found on register of 
ompany It is prima facie evidence that he is 
a present member liable to contribute in respect 
ol unpaid share money — Shareholder contending 
hat shares were allotted to him conditionally and 
that no call can be made on him until the ful¬ 
filment of the condition — Still the shareholder 
ould be placed on the list of contributories sub¬ 
ject to the determination of the question whether 
the shares were allotted to him conditionally or 
n °t. See Ibid, S. 467. AIR 1963 Mad 149 (DB). 

S. 426 and 467 — English mortgage over call 
money -- Liquidation of company subsequent to 
ran — Liquidator has power to settle shareholder 
on list of contributories. See Ibid, S. 467. AIR 1«63 
Mad 149 (DB). 

[ Vol. 3] Fn. D. 59. 


n 
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S. 426 and 425 — Call money if book debt — 
—- Suit by purchaser of book debts of company in 
liquidation — Maintainability — Cause of action—• 

Limitation. See Ibid, S, 425. (1959) 1 Mad LJ 

305. 

S. 426 — Voluntary winding up — Liability 
as contributories of present member — Notice 
making call issued — Balance of share money not 
paid — Company then going into voluntary liqui¬ 
dation — Contractual liability of member is turn- 
od into statutory liability — Suit to enforce such 
liability — It is governed by Art. 120 and not 
by Art. 112. Limitation Act. See Companies Act 
(1913), S. 156. AIB 1963 Mys 61. 

“ S. 426 — Calling of entire unpaid capital — 

Propnciy See Companies Act (1913), S. 156. 1957 
MPLJ 77 (Nag). 

“ ^ s ; 426 and 469 — Claim under S. 187 of Act 
of 1913 — Limitation. See Companies Act (1918) 

S. 156. 1957 MPLJ 77 (Nag). 

—— S. 426 — Company — Winding up — Liability 
ol shareholder in respect of unpaid calls — Calls 
can be recovered even if time barred when wind¬ 
ing up order is made. See Companies Act (1913), 
S. 156. AIR 1962 Punj 526 (DB). 

SECTION 428. 

• —S. 428 — Company incorporated outside India 
carrying on business in India — Winding up as 
unregistered company — Foreign creditors can 
pio\e their claims. Sec Companies Act 1913 
S. 156. AIR 1962 SC 500. 9 

~ Ss. 428, 426, 473 and 483 — W inding up — 
Liability of past members — Funds by sale 
of assets, sufficient to meet the claim of 
creditors and for costs — Orders of Com¬ 
pany C oupl obtained for recovering unpaid 
share money from past members — Existence of 
sufficient funds, not brought to the notice of 
Court — Orders obtained for payment of a per¬ 
centage to preference shareholders also — Orders 
of Court becoming final — Balance of funds in 
the hands of the Official Liquidator — Order re¬ 
turning balance to past members in proportion to 
the payment made by them. 

In the winding up of the company a call to the 
past members for the payment of the unpaid share 
capital was made and a sum of Rs. 9,005.84, was 
also realized lrom them without the attention ol 
the Court being drawn to the fact that even on 
that date the amount realised from the sale of 
the assets was in excess ol the amount due to 
the creditors. Subsequently ah order was also 
obtained from the Company Court for returning 
seventy per cent, of the share capital to the pre¬ 
ference shareholders and it was so paid. At this 
stage the Official Liquidator, having in his hands 
a sum of Rs. 3,431.93 only, sought directions from 
the Company Court on the points, whether he 
can retain the proceeds of the calls already made 
and collected, whether he can call the further un 
upaid amounts, or whether the amounts received 
lrom the past members should be returned and 
for this purpose to recover from the preference 

shareholders a fraction of the payment alreadv 
made to them, ’ 

Held, there was no jurisdiction to call for conlri 
button lrom the past members since the other 
assets ol the company were sufficient to niv all 
the debts and costs and there was even V m 
plus But the call had been made and the order 
had heroine final by virtue of Ss. 473 and 4*7 
Of the Art of 1956 Having regard to the hmlBv 
ol the order passed in regard to the payment to 
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the preference shareholders it is not possible to 
order the preference shareholders to repay any 
portion of the capital which they had received. 
A just and equitable order to pass would be to 
return the balance in the hands of the Official 
Liquidator in proportion to the fraction borne by 
the individual contribution of the past member 
to the total contribution made by all the past 
members. (1873) 8 Ch App 800; (1932) 1 Ch 226, 
Ref. (1965) 35 Com Cas 839: (1965) 2 Mad LJ 
354: 1965 Mad WN 336: (1965) 2 Comp LJ 138. 

SECTION 429. 

Ss. 429 and 469 — Interest on unpaid calls — 
Right to. See Companies Act (1913), S. 186. 1957 
MPLJ 77 (Nag). 

SECTION 430. 

S. 430 (1) (b) — Applicability — Winding up 
by creditor ,— Burden of proof — “Unable to 
pay its debts” — Meaning of — Presumption under 
S. 434 (1) — When arises — Essentials to be 
proved Company setting up valid counter 
claims and raising bona fide disputes — Effect. 
See Ibid, S. 433 (e). (1964) 2 Comp LJ 159: 

(1964 ) 34 Com Cas 963 (All). 

SECTION 433. 

SYNOPSIS. 

(Companies Act (1956), S. 433.) 

1. Scope. 

2. Application under — Requirements and 
maintainability. 

3. Who can apply. 

4. Winding up petition — Stay of. 

5. W hiding up on resolution of company. 

6. Non-commcncemcnt and suspension of 
business. 

7. Inability to pay debts. 

(a) Inability should amount to commercial 
insolvency. 

(b) Non-payment of disputed debts. 

8. Just and equitable. 

(a) Disappearance of substratum of cora- 

/ \ ] ™ ny ' 

(b) Complaints relating to management. 

(e) Other grounds. 

9. Court-fee. 

# 

1. Scope. 

-S. 433 — Petition for winding up — Simulta¬ 
neous proceeding in criminal Court. 

One of the charges of the petitioner in the wind¬ 
ing up petition in the High Court was manipula¬ 
tion and falsification of accounts and a specific 
charge was that the cash in hand was found to 
be short upon a surprise checking done by him. 

Held no words were strong enough to censure 
the conduct of the petitioner in taking recourse to 
the criminal law at a time when the identical alle¬ 
gations on which he moved the Police Court, were 
the subject-matter of a pending winding up ap¬ 
plication in the High Court. AIR 1965 Cal 98 
(113, 114) (Pt G) (Pr 57). 

[ Ss. 433, 449 — \\ hiding up — Investigation 
Into affairs of company necessary. 

Where an investigation into the affairs of a 
company is necessary, the winding up should not 


be lefl in the hands of a private liquidator whose 
interests would conflict with that of the creditors 
0913) 29 TLR 384, Rel. on. AIR 1966 Cal 9» 
(131) (Pt ZD) (Pr 171). 

—iSs. 433, 439 — Winding up petition — Oral' 
evidence if can be taken. 

I here is no inflexible rule or practice prohi* 
biting the adducing of oral evidence or cross* 
examination in winding up applications. Where 
necessity suggests or experience requires, it is open 
to the Judge to allow oral evidence. But where 
the application lor calling oral evidence is not 
only belated but is intended to retard and delay 
the progress ol the winding up application, the 
oral evidence should be refused as expedition in 
winding up is absolutely necessary. 

Where some of the allegations though true are 
jar irom sufficient lor a winding up order on 
just and equitable grounds and regarding some 
other allegations they are false and cannot ber 
relied on, there is neither necessity nor scope for 
taking oral evidence. AIR 1949 Mad 675, Rel. on. 
AIR 1965 Cal 98 (138) (Pt ZL) (Prs 202, 203). 

Ss. 433, 439 — Winding up petition bv contri¬ 
butory — Petitioner given leave to inspect Com* 
pany s documents at the office of Company’s soli* 
cilor — 11 he has not availed himself of the oppor¬ 
tunity to inspect the documents of the company 
he cannot be heard to complain about the mat¬ 
ter. AIR 1917 PC 6, Rel. on. AIR 1965 Cal 9S 
(138) (Pt ZM) (Pr 204). 

S. 433 (f) — Appointment of members of 
Board -— Validity — Validity cannot be chal- 
lenged in winding up petition. 1965 Ker LJ 150: 
1965 Iver LT 198: (1965) 1 Com LJ 179: ILK 
(1965) 1 Ker 495: (1965) 35 Com Cas 410: AIR 
1965 Ivor 241 (248) (Pt G) (Pr 28). 

~ 'S. 433 (f) and S. 397 — Oppression of mino¬ 

rity — Prevention of under S. 397 — When avail¬ 
able — Mere loss of confidence amongst different 
groups ol shareholders due to non-distribution of 
new shares to existing shareholders — No oppres¬ 
sion ol minority — Case under S. 397 not made 
out. See Ibid, S. 397. AIR 1963 Orissa 189 (DR). 

2. Application under — Requirements and main¬ 
tainability. 

-S. 433 — Compulsory liquidation — Winding 

up cannot be ordered on assumptions and hypothe¬ 
tical and speculative considerations — Clear case 
justifying such action must be made out. 

The passing of an order for winding up is a 
matter within the discretion of the Court. The 
remedy of compulsory liquidation is a drastic 
remedy and should be availed of only when a 
clear case has been made out justifying such an 
action. The Court cannot proceed to wind up 
a company on assumptions, and on hypothetical 
and speculative considerations. 63 Bom LR 815: 

1961 Nag LJ 672: (1962) 32 Com Cas 215: AIR 

1962 Bom 133 (143, 144) (Pt D) (Pr 15). 

- S. 433 — Rule of estoppel — Applicability —■ 

Person making winding up petilion not denying 
truth ol various things to which he was party 
but raising contentions on basis that those things 
were injurious to interest of company — Rule of 
esloppel does not apply. See Evidence Act (1872), 

S. 115. AIR 1965 Cal 98. 

-S. 433 — Power of Court to re-open balance 

sheet. 

In a petition for winding up, the Court should 
not reopen the balance sheet on the bare allega¬ 
tion that it is false. Where the balance sheets had 
been passed at the Annual General Meetings of 
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the company it is not for the Court in a winding 
up petition to make an order for the winding 
up of the Company on a charge that the balance 
sheet does not represent a true picture. More 
particularly no reliance should be placed on the 
allegations of the petitioner, who was emphatic in 
his denial of similar charges made by a person 
previously in his winding up petition. AIR 1963 
Cal 98 (110) (Pt A) (Pr 34). 

-Ss. 433, 439 — Particulars — Necessity. 

In a winding up petition grounds and particulars 
which are relied upon by the petitioner must be 
set out in petition itself and not in the alTidavit- 
in-replv. AIR 1965 Cal 98 (105, 106) (Pt E) 
(Pr 14). 

-S. 433 — Winding up petition — Duly of 

Court. 

It is no part of the duty of the Court to col¬ 
lect materials lor a petitioner in a winding up 
petition on vague and uncertain charges made in 
the petition so that the petitioner may be able 
to gel an order for winding up. AIR 1965 Cal 98 
(115) (Pt J) (Pr 70). 

Ss. 433, 439 — Petition for winding up — 

Defect in — Affidavit at late stage for rectifica¬ 
tion of defect. 

In a winding up petition, (lie grounds on which 
the winding up order is sought must he stated 
m the petition itselt. The company must know 
u hat are the charges of fraud and mismanage¬ 
ment brought against it by the petitioner. 

Wheie llie matter had been pending lor more 
than a year, affidavits of all the parlies had been 
completed long ago, arguments on behalf of the 
CompaiiN s counsel had been concluded and it 
was only then that a vital defect in tin* petition 
was sought to be rectified bv an affidavit: 

Held, that to allow the affidavit to be filed at 
this stage would be to re-open the whole matter 
I rum the very beginning, because leave bad to be 
given to tin* company lo meet the charges ron- 

(P| H p) i, ( 1 pi ll iW llid:,Vi, ‘ AII< 1965 0il 98 (, ~°) 

S. 433 — Demurrer — PefiMou only to he 
considered — Anidavil-in-opposilion not lo lie con¬ 
sidered. 

In order lo determine a question of demurrer 
'•"iirl -should look :if the petition lor wind- 
11 P “ul.v and ;it nothing else. To sustain a 
point o demurrer, il lias to be seen if the e!iar«es 
•>s made, are bv themselves enough to sustain 
an application lor winding up. The allegations 
nadr m the all idavil-in-opposiljon cannot be 
. *. n into consideration bv the Court in deter¬ 
mining the question o) demurrer. If it i s found 

however that the eharges as laid in the petition 
are slid) that m I Ik* lads of a 

they might justify a winding up 
lion cannot be dismissed on the 
IS demun-abte. Where eharges ... ....smauage- 
. misapplii alion. misappropriation, violation 
it the pioMsions ol law. oppression of minoritv 
regularities in the maintenance of the books and 
non-compliance with stalutorv provisions have 
been made, these eharges may lie false or frivol- 
us but such a coneliision can he arrived at onlv 

h " *- 0,1 ''•deration the tacts staled in 

<■ atli«laviI in-opposition and bv a refer, nee lo 

be minute books of the Hoard Of Directors M e 

Directors' Reports. Directors' Answers I “ Auditors' 

-n.ments and the Ralance sheets of (hi com- 
i '• , 7 0,,1 y " 1>on ••• eonsideration of these 

hat Pr |h, S ’ l i ' f i on r ,usion < an be arrived at 

that the charges made in the winding up petition 

are fnvobms false, misleading and perverse. Hut 

udi a conclusion cannot lie arrived at upon a 

imT" 1 ™'' 0 ? °, f " ,e win ding up petition onlv. In 
us \iew ol the matter, it cannot he held that 


W A 


I ' —' * * « ■ ’ ' I I 

particular ease, 
order, the peti- 
ground that it 

of misinnnage- 


U of 19561, S. 433, Nole 2 

the winding up petition is demurrable and for 
that reason it should be dismissed. Il cannot 
however be held that the charges made in the 
petition by themselves would not he sufficient, 
in an appropriate case, to make an order for wind- 
mg up. Nor can it be held that in an appro¬ 
priate case, such charges cannot constitute the 
subject-matter of an application for winding up a 
company on the ground that il is just and cquit- 

in n Vieo ke n all ' 0rder for winding up. (1875) 
!” 0 U >/} Distinguished. AIR 1965 Cal 98 (121, 

I—, 1Jo, 136) (Ft Q) (Prs 109, 110, 112 , 186). 

77 Ss * 4 <*3, 439 — Fclition for winding up — Peti¬ 
tion to contain all grounds. 

The winding up petition must contain all the 
grounds on which an order is sought. The peti¬ 
tioner cannot claim to collect materials upon 
inspection of the company’s documents lo supplc- 

bnn hc has u Wd in the peti- 

98 Vl2d II |qft 94 rQiV°?i. 2 i 1, l } cl on * AIR 1965 Cal 
98 (124, 130, 131) (Pf l) (p rs 127, 163). 

u 33, 439 — binding up petition held in- 
-xc us«ib ,c in recklessness and misleading character 

, lts lno ? l .J 5CI,ous ^legations. AIR 1932 PC i 
Hob on. AIR 1963 Cal 98 (129) (Pt Z) (Pr 150). 

—~S.s. 433, 439 — Winding up petition presented 
n<) tor bona fide object of obtaining windin« up 
udci hut for ulterior purpose — Petition held to 
>c ill-advised. ( 1872) 14 Ea 441 Rel on AIR 
Cut ns (133) (P, z F ) 1 (p, , 79 ). AIR 

7 7 S ‘ 4 . 33 — Dolilion under S. 1 ., 3 -C of the Com- 

panics Act (1913) with alternative* relief of wind- 
ink Pe.iii,me,■ can ill,undo,, relief under 

r,»nV ( h v m rol, el of winding up See 

'-in,mines Aet (1913). S. 10 C. AIR 1962 GuJ 

7 4 ,' !,i ( *‘ ) ~’ Polilioner must reiv on his own 
ed on 7 ' 7 - : l' Ul «l» cannot be order 

ms 

u'uh r' s ~ ~nSbt 

Ian *>. 338, hut not pursued — Petition for wind 

n, « "as liable to he dismissed. 

A eonIriJu,lorv of a Company filed a petition 

he ''IT '"," ol 1,10 Company. The onl V P injury 
. “Id jcfl'liniatelv apprehend if (lie romninv 

of being wound u ,' w"' 

wh-il 'I! * U | U | IU %v ' n<lin ” up lie would not net 

r 111,1 KP| <m '>'c dale of application 

Wi,s '•in, by II.c direetobn-ei • go 

. ht ; comiM.iv lo liny i,j s .shares not merely 

4 ,s ‘if V 1,111 al ;l P'diiinm of so per rent 
Tins oiler was rejected bv him. A proposal bv 

D hiiI to convene a meeting of the members of 

i7.s"i” y i 1 :k ...... 

Held, m the circumstances, that the petitioner 

ul brouRli| the petition in order to 'afc'm rd 

l| is legitimate interests Fvcn if n.n ‘ r< 

i-nadc bv him would justify a wind L n R ° T* 
under the just and equitable clause, o.Mheallc-T 
i ns made, us proper remedy would be an m' 
plication under S. 398, and lie was arlin,, P ' 

icasonalily in seeking to have the company wound 
p instead ol pursuing that remedy. To say that 
. 1 •■'■iiicdv was not available |„ || le , K . up,' 

snu-e be could not muster the support required" 

‘V *>99. w«i.s no answer and only scrvofl in , - 

dial tbe other members were not p re pa red'T 
subs( nhe to the allegalions made bv flu. 0 

(1964) 1 Coin LJ 257* loru _ T f Lif Petitioner. 

her I.R 241: AIR 1064 her 212 (213 oiT 2 

(IM K) (Prs 13, 14, 15, 2, 12. 4 , ’ 2, °’ 2,fi » 

S. 433 — Grounds not taken in n »«!ii„ 
not be allowed. Petition can* 
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,\\ here, at the hearing of a petition for winding 
up ol a Company, the petitioner wished to intro¬ 
duce a turlher ground that the Company had 
suspended its business and that there was no 
hope of its carrying on business. 

Held, that the petitioner could not be allowed 
to go beyond the statements contained in his 
petition. lie was confined strictly to the grounds 
expressly taken in the petition; and was not 
permitted to extend or enlarge upon the ground 
taken in the petition. (1964) 1 Coni LJ 58: ILR 
(1963) Cut 944: AIR 1964 Orissa 191 (193) (Pt B) 
(Pr 19). 

-S. 433 — Scope — The maintainability of a 

pelilion under Ss. 397. 398 and 402 or in the 
alternative under S. 433 for winding of the corn- 
pan}'has to be decided on the basis of the facts as 
they are at the time of its presentation and any 
events subsequent thereto cannot affect its 
maintainability. See Ibid, S. 397. AIR 1964 Punj 
401. 

-S. 433 — Banking Companies Act (1949), 

S. 38 — Calcutta High Court Rules (as adopted 
in Tripura), Rule 51 — Irregularities in comply¬ 
ing with rules — Effect. 

In an application for winding up of a bank, 
though it is desirable that the rules and forms 
prescribed bv the High Court should he followed, 
the Court can in a proper case condone mere 
irregularities that may have occurred in complying 
with the rules. AIR 1948 Cai 335 and AIR 1954 
Cal 195. Ret. on. (1960) 30 Comp Cas 324: AIR 
1959 Tripura 41 (43) (Pt A) (Prs 8, 9). 

3. Who can apply. 

-S. 433 — Who can apply under — Workers 1 

Union cannot apply. 

The Company’s Worker’s Union has itself no 
locus standi to present an application for wind¬ 
ing up. (1964) 1 Com LJ 58: ILR (1963) Cut 944: 
AIR 1964 Orissa 191 (194, 195, 190) (Pi C) (Prs 9, 
10. 12, 15, 20). 

-S. 433 (e) — Right to apply — Winding up 

Tripura State Bank — Merger of State — Forma¬ 
tion of State into Union Territory — Application 
for winding up filed by Tripura Administration— 
Competency — (Civil Procedure Code (1908), 
S. 79) — (Conslihition of India, Arts. 239 and 
300). 

The Tripura State Rank was established in the 
time of the erstwhile State of Tripura, who held 
50 per cent of the shares, and also had fixed 
deposits and current accounts. On the merger nf 
the State with the Dominion of India in 1949, 
these shares and amounts of fixed and current 
deposits, which were the properties of the State 
passed to the Government of India, according to 
the terms of the Merger Agreement. A demand in 
writing under the signature of the Chief Commis¬ 
sioner under instructions of Government of India, 
was sent by registered post to the Bank to pay 
the sum due for current deposits, within three 
weeks, but the Bank neglected to pay the same. 
It was further alleged that the financial position 
of the Bank was extrcmelv unsatisfactory and 
had been steadily deteriorating. lienee an ap¬ 
plication for winding up the Bank was filed on 
behalf of the Administration of Tripura. 

Held (1) that even though the current accounts 
stood in the names of various persons in the 
service of the Government as operators of the 
accounts, the demand could be made for the 
amounts of current accounts in the way it was 
done; (2) that if the shares were left out of 
consideration, vet the local administration was 
certainly one of the creditors of the Bank on 
account of the ownership of the deposits in the 
current accounts; (3) that the expression Tripura 


Administration included both the President and 
the Chief Commissioner within the meaning of 
Art. 239 of the Constitution, and as it was in 
that name that the present petition was filed, 
the application for winding up the Bank was 
quite competent. (1960) 30 Comp Cas 324: AIR 
1959 Tripura 41 (44, 45) (Pt H) (Prs 11, 21, 24). 

4. Winding up petition — Slay of. 

-S. 433 — Application for winding up — Ap¬ 
plication in opposition for order for stay of 
further proceedings on ground that winding up 
petition is abuse of process of Court — Main¬ 
tainability. 

The Court in exercise of its inherent powers 
can make an order for stay of all further pro¬ 
ceedings including publication of advertisement of 
the winding up petition on the ground that the 
winding up petition is an abuse of the process 
of Court. The order for advertisements cannot, at 
all atfect the court’s power to make an order 
for slay of further proceedings for the ends of 
justice or to prevent an abuse of the process of 
Court. The Court’s powers to make orders for 
the ends of justice and to prevent abuse of pro¬ 
cess of court have been expressly recognized by 
the rules. AIR 1965 Cal 98 (122, 125, 126) (Pt R) 
(Prs 117. 137). 

-Ss. 433. 439 — Winding up petition mala 

fide — Stay — Court satisfied that object of 
petitioner is mischievous and malicious and there¬ 
fore petition is an abuse of the process of Court 

— Court has inherent power to prevent petitioner 
from proceeding further with his petition. (1874) 

19 Eq. 182, Rel.on.AIR 1965 Cal 98 (127) (Pt V) 
(Pr 1-13). 

-Ss. 433, 439 — Petition made only to put 

pressure on company — Stay. 

Where the winding lip pelilion has been moved 
solely for 1 lie purpose of putting pressure upon 
tiio Company by threats of advertisements and 
not for the purpose of getting a winding up order, 
the winding up petition should be step¬ 
ped. and advertisements ought not to be allowed 
lo be published. (1875) 19 Eq. 444 and (1894) 

2 Ch. 349. Rel. on. AIR 1965 Cal 98 (127, 128) 
(Pt W) (Pr 145). 

-S. 433 — Winding up petition admitted by 

Court and directions for advertisements given but 
publication of advertisements stayed until final 
disposal of petition for dismissal of winding vp 

— Winding up petition cannot be dismissed hay¬ 
ing regard to the orders already made, on this 
application — Order made for Slav of all further 
proceedings on the winding up petition presented 
including the publication of advertisement. AIR 
1965 Cal 98 (145) (Pt Y) (Pr 234). 

-Ss. 433. 442 — Petition for stay of winding 

up — Mention of wrong section in. 

S. 442 has no application to an application for 
stay of winding up petition and relief cannot be 
granted to the company under that section, which 
deals with slay of suits and proceedings, other 
than the winding up petition, against the com¬ 
pany. But the company should not he deprived 
of its remedies merely because the particular sec¬ 
tion has been wrongly mentioned if grounds tor 
relief have been set out in the company’s peti¬ 
tion for stay of winding up proceedings and if 
the Court has jurisdiction to entertain^ and make 
an order in that application. AIR 1957 Cal 198 
and ILR 33 Bom 698. Rel. on. AIR 1965 Cal 98 

(144) (Pt ZN) (Prs 224. 228). 

_S. 433 (f) — Winding up petition — Stay- 

Principles. . i 

The principles which govern stay or dismis ai 

of a suit on the ground that it is vexatious are 
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entirely different from the principles which 
govern the Court in dealing with an application 
for stay of a winding up pelition on the ground 
that it is an abuse of the process of the Court. 
Then again the winding up petition is vastly 
different from an action at law. The former is 
an attempt to put an end to the company's exist¬ 
ence as such. Steps which the law requires to 
be taken before a winding up petition is brought 
to a hearing, necessarily involves very wide publi¬ 
city. If the charges are false and frivolous such 
publicity by advertisements is bound to do enor¬ 
mous mischief and injury to the company. On 
the other hand, if the plaintiff's allegations in 
an action are false, the action is liable to be 
dismissed but no further injury is caused to the 
defendant in the action. (1908) 1 K. B. 701, 
Distinguished. AIR 1965 Cal 98 (138) (Pt ZO) 

(Pr 207). 

-S. 433 — Winding up petition — Stay of— 

Difference between bankruptcy proceedings and 
winding up proceedings. 

Bankruptcy proceedings are entirely different 
from winding up proceedings inasmuch as the 
latter require publication of the winding up peli¬ 
tion by advertisement. There is no such procedure 
in Bankruptcy Law. It is because of this differ¬ 
ence between winding up proceedings and bank¬ 
ruptcy proceedings that the English Courts have 
refused to stav a bankruptcy proceeding, as there 
was no possibility ot mischief or injury to the 
debtor, if the allegations against him were false 
or frivolous, (1904) ! K. B. 585 and AIR 1910 
P C. 04 Distinguished. AIR 1965 Cal 98 (139. 140) 
(Pt ZP) (Pr 208). 

S. 433 — M hiding up pelition by contributory 
— Stay — Motive of contributory. 

In an application for slay of winding up on 
the ground of abuse of process, the motive of a 
t onli ibulory who presents the petition is verv 
material. ( 1898) A. C. 720 Distinguished. AIR 

1905 Cal 98 (140) (Pt ZQ) (Pr 210). 

S. 433 ^ AV hiding up petition — Inherent 
power of Court to stay proceedings. 

It is true that in an action at law and in any 
proceeding under such an aclion, namely execu¬ 
tion, it a person has a right to make an applica- 
hon in law the application cannot be dismissed 
«m the ground that it is an abuse of process of 
Louil. But this principle has no application to the 
1 ,l ' (; a winding up petition by a contributory 
who may he lullv qualified under the statute to 
make the application. To say that such an ap¬ 
plication cannot in any circumstances he an abuse 
ol process of Court, is to deny to the Court, an 
undoubted right which the Court has to slop a 
mischie\ ous and frivolous application for winding 
up. The inherent power of the Court to stop a 
'VNiiuJirif* up petition or restrain iurlhcr proceed- 
ings theie under, are based on well-recognised and 
well established principles. The Court certainly is 
not powerless to stop or slay a winding up pro- 
» coding which in its opinion, is inspired by spite 
• mo based on reckless and frivolous charges of 
mismanagement, misapplication of funds and ir- 
K*gul,ndies in ih e Company’s administration AIR 

'VWv'ilnr a,,d (18671 2 Ch - A. 459, Distinguish¬ 
ed. AIR 196,> Cal 98 (141) (Pt ZS) (Pr 215). 

» S * ~ Winding up petition — Stay — 

treasonable hope of company trading at profits. 

The decisive question must be the question whe- 
*i* at the date o! the winding up petition there 


the 


Was any reasonable hope ol the Company's trad- 
mg at a prolit, lor which the company was forni- 
l( here the company is earning large protits 
and the prospect of future business is also fairly 
uiiglit, the winding up petition should be stopped. 


(1936) 1 All E. R. 299, Rel. on. AIR 1965 Cal 98 
(141, 142) (Pt ZT) (Pr 216). 

5. Winding up on resolution of company. 

-Ss. 433 (a), 398 (1) (a) and (b) and (2), 293 

(1) (a), 402,484 (1) (b) — Proposed sale of sole 
undertaking of company for inadequate price — 
Sale being tantamount to winding up of company 
requires consent of company by special resolution 
— Sale sought to be effected bv obtaining consent 
by ordinary resolution is prejudicial to interests of 
company—Court can direct under S. 398 that under- 
baking be not sold lor specified period except on 
strength of special resolution. See Ibid, S. 398 
(1) (a). AIR 1964 Ker 114. 

6. Non-commencement and suspension of 

business. 

——Ss. 433 (c), (f) and 443 (2) — Winding up 
petition — Grounds for. 

The company was originally started as a bank¬ 
ing company, although it had taken powers 
to engage in other activities. The majority of 
the shares of the company were held bv members 
of the family of one N. The directors of the com¬ 
pany were the nominees of tlie said majority 
group ol shareholders. There were runs on the 
bank and the Central Government, acting upon a 
report of the Reserve Bank of India, prohibited 
the company from receiving fresh deposits and 
since then Ihe company had ceased to carry on 
banking business. No steps had been taken against 
any ol Hie debtor companies. The necessary con¬ 
sequence of all this was that the minority group 
of shareholders was getting no return on their 
investments. 

Held, that it was proper that Ihe company should 
le wound up, so that its assets might he speedily 
realised and made available for distribution among 
the shareholders. On the facts of the case it mu si 
be held that there had been suspension of husi- 

c m ri a n \ in terms ol S. 433 (c). Share¬ 

holders, qua shareholders, would derive no benefit. 

It was therefore just and equitable that the com¬ 
pany should be wound up. An application under 
S. 398 would not be of much use to the petitioner 
under Ihe circumstances. 1924 AC 783; LR 2 Ch 
i3/; LR 20 Ch 169, Rel. on. (1905) 2 Ch • 

1918 AC 511; (1910) \ All ER 435; (1946) 2 VII 

F R 70.3, Disk 64 Cal WN 828: (1961) 31 Com 
(’as 45. 

S. 433 (c) — \\ hiding up — Non-eommencc- 
ment of business within a year from incorpora¬ 
tion — Discretion of Court. 

Ender S. 433 the Court will not exercise the 
discretionary power conferred on it to wind up 
a company which has not commenced its busi¬ 
ness within a year of its incorporation, where tile 
delay has been sufficiently accounted for, and 
there is no evidence of any improbability of its 
commencing its business within a reasonable lime 
(1807) 36 L.J Ch 827, Appld. 1963 Ker LT 528: 
(1963) 2 Ker LR 15: 1963 Ker LJ 665: (1963) 

2 Com LJ 58: (1963) 33 Com Cas 886: 1LR (1963) 

2 Ker 676: AIR 1965 Ker 35 (36, 37) (Prs 8 10) 

(DB). 1 1U; 

-S. 433 (e) — Company, when can be said 

not to have commenced business. 

In discovering what is the company's 
regard must lie had to its memorandum 
eiation alone, and if its memorandum 
several main objects, the Company will not he 
wound up. even if some of its objects have not 
vet been attained; on the other hand, a company 
do ( *s not canv on business, unless it genuinely 
attempts to achieve the objects for which it whs 
formed, so that it will not carry on business mere- 


business, 
of asso- 
eontains 
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-j Directors holding Board meetings, nor by 

mem exercising the ancillary powers set out in 
the objects clause ol its memorandum; even if 

the Company’s memorandum provides that each of 
the powers in the objects clause shall be deemed 
a main object, the Court will discover what objecls 
the company was really formed to attain, and 

B up it they have been abandoned. If 
it is obvious that the company will never have 
sufficient resources to commence business, the 
Coml will wind it up within the year. Moreover, 
e\ cn it the company has not carried on business 

lor a year, the Court will not wind it up if there 

are reasonable prospects of its doing so at not 
loo remote a date, and there are good reasons for 
the delay. AIR 1963 Orissa 1 (5, 6) (Pt B) 
(Prs 20, 21). 


of 1956), S. 433, Note 6 

aid to the petitioning creditor; such an application 
is an abuse of the process of Court. (1926) ILR 
54 Cal 345; AIR 1960 Cal 764; (1875) 10 Ch App 
188; (1894) 2 Ch 349, Ref. (1964) 2 Com U 
178: 69 Cal YVN 1: (1965) 35 Com Cas 180. 

-Ss. 433 (e), 434 (1) (a) and 439 (1) (b) — 

Company — When ‘unable to pay its debts’ — 
Liabilities exceeding assets — Sufficiency — Credi¬ 
tor whose debt is barred by limitation — Petition 
by, based on notice of demand and refusal — 
Sustainability — Limitation Act (9 of 1908), 
S. 19 — ‘Acknowledgment’ — Resolution of Board 
of Directors of Company and letter requesting 
managing director to waive remuneration due to 
him — If saves limitation — Waiver — Plea of — 
Proof — If can be implied or inferred. 


S. 433 (c) — Suspension of business — Wind¬ 
ing up of Company — Discretion of Court — Exer¬ 
cise of — (i rounds. 


\\ here the past delav is sufTicienllv accounted 
lor and where the Court is satisfied that there is 
a likelihood ol the business being resumed it may 
not exercise its discretionary power against the 
company, but if the Court is satisfied, that no busi¬ 
ness has been or is likely to be commenced, it 
should pass an order for winding up of the com¬ 
pany on the petition of the shareholders. Suspen¬ 
sion ol a business lor a whole year is usually deem¬ 
ed as an indication ol absence of intention to 
carry on the business unless suspension has been 
satisfactorily accounted for. (1961) 31 Com Cas 
461: AIR 1962 Punj 151 (152) (Pt A) (Pr 3). 


7. Inability lo pay debts. 

(a) Inability should amount lo com¬ 
mercial insolvency. 

(b) Non-payment of disputed debts. 

7. Inability to pay debts. 

-Ss. 433 (e), 434 and 439 (1) (b) — Winding 

lJ P — Application by creditor on ground of in¬ 
ability of Company to pay debts — Pleading and 
proof — Practice — Duty of petilioner—Affidavits 
of third parties and balance-sheet of Company 
produced at hearing — Admissibility — Petition 
filed not for benefit of creditors but for ulterior 
purposes — Substainability. 

Il is well established that a petitioner who ap¬ 
plies lor the winding up of a Company on the 
ground that the Company is unable to pay its debts 
must make out sufficient grounds in the petition 
itself and if such grounds have not been so made 
out, the Court is not entitled to take notice of 
other evidence that may be produced in the affi¬ 
davits of other parties; and before a winding up 
order is made the Court must be satisfied that 
the petitioner is in fact a creditor. An order for 
winding up W'ill not be made if sufficient evidence 
is not staled in the petition, even if such a case 
is proved by evidence. The balance-sheet of the 
Company produced at the hearing of the petition 
Jor winding up should not be taken against the 
Company as proof that the Company is unable 
to pay its debts. If the coercive machinery of 
winding up is sought to be set in motion for pur¬ 
poses other than to secure' a winding up of the 
Company for the benefit of the general body of 
creditors but for something else, for example, to 
secure release of the Company’s assets from the 
occupation, possession and exploitation by a parly 
whom it has inducted into the company’s under¬ 
taking and who has advanced large sums of 
money for the working of the Company’s under¬ 
taking and business, the Court will not lend its 


From the mere fact that the liabilities of a 
company as found in the affidavit of the Regis¬ 
trar ot Companies filed in Court, far exceed its 
assets, il docs not necessarily follow that the com¬ 
pany is unable to pay its debts within the mean¬ 
ing of Ss. 433 (e) and 434 (1) (a) of the Com¬ 
panies Act, 1956. A company may have liabilities 
more than its assets, but it still may have in parti¬ 
cular circumstances the capacity to meet demands 
from its creditors. Where the debt due to a 
creditor is barred by limitation on the date of his 
application tor winding-up, his petition for wind¬ 
ing up the company based on his notice of demand 
for payment and failure to comply with it, can¬ 
not be sustained under S. 439 (1) (b) of the 
Companies Act. 

A resolution passed bv the Board of Directors of 
a Company to request the managing director there¬ 
of to waive his claim to the remuneration due lo 
him and a letter addressed lo him in pursuance 
of the resolution requesting him to waive his claim 
do not amount to an acknowdedgment of liabi¬ 
lity under S. 19 of the Limitation Act, 1908. Even 
assuming that the Board of Directors expressly 
acknowledged the debt in writing signed by them, 
il w’ould not operate as an acknowdedgment made 
by a director of a debt due to himself, when the 
managing director continues as a director, though 
not as managing director, although he might not 
be a partv lo the proceedings of the Board of 
Di rectors in which the resolution w r as passed. The 
word ‘wages’ in Art. 102 of the Limitation Act 
would cover also salary and Art. 102 w r ould there¬ 
fore apply to a claim by the Managing Director 
of a company for payment of the salary or 
remuneration payable to him as managing director. 
Art. 120 of the Limitation Act would not apply. 

To sustain a plea of waiver there must be clear 
and specific evidence and it cannot be implied or 
inferred from circumstances. From the circums- 
stance that the managing director of a company 
had waived his claim to remuneration for certain 
prior years, and that he did not appear or figure 
as a creditor in the Company Court in response 
to an advertisement in connection with an ap¬ 
plication for winding up the Company, it does 

not necessarily follow that he waived his claim 

• * 

to remuneration for the subsequent years and ihe 
plea of waiver cannot be upheld. (1963) 2 Com 
LJ 301: (1964) 1 M.L.J. 18: (1904) 34 Com Cas 
6: AIR 1964 Mad 191 (194) (Pts A, B) (Prs 7, 8). 

-Ss. 433 (e) and 616 — Scope — Bank unable 

lo pay its debt — Discretion of Court — S. 38 (1). 
Banking Companies Act — Effect of — (Banking 
Companies Act (1949), S. 38 (1) ). 

There is an obvious inconsistency between the 
powers of the Court as conferred by S. 433 and 
those conferred by S. 38 (1) of the Banking Com¬ 
panies Act in a case where the Ban k 
concerned is unable to pay its debts. But 
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'by virtue of Section 616, Companies Act, 
1956, a provision of the Banking Companies Act 
is to prevail in the case of a banking company 
where there is an inconsistency between a provi¬ 
sion made in it and a provision made in the Com¬ 
panies Act. The discretion given to the Court 
under S. 433 of the new Act is taken away by 
S. 38 (1) of the Banking Companies Act where 
a banking company is found to be unable to pay 
its debts, and, in that case, it becomes obligatory 
for the Court to order the winding up of that 
company. 1959 BLJR 98: (1959) 29 Com Cas 487: 
AIR 1959 Pat 288 (290) (Pt C) (Pr 13). 

-S. 433 (e) — “Unable to pay its debts 1 ’ — 

Availability of unpaid capital — Effect. 

In considering the commercial insolvency of a 
company under S. 433 (e) while it is not possible 
to regard the entire unpaid capital as available 
to the creditors at its face value, it is equally 
wrong to leave it out of consideration altogether 
regardless ol the position and solvency of the 
shareholders. On the one hand, allowance must 
be made lor the fact that some of the share¬ 
holders may not be able to meet the call when 
made, and those who have the means may not 
be willing to pay too readilv. AIR 1943 Lab 109, 
Pel. on. (I960) 30 Comp Cas 324: AIR 1959 Tri¬ 
pura 41 (44) (Pt F) (Pr 16). 


7 (a). Inability should amount to commercial 

Insolvency. 

-Ss. 433 (e) and 434 — Applie ations by credi¬ 
tors ior winding up of Company-Petitioners 
having valid claim against Company serv¬ 
ing a notice ol demand hut Company failing 
to pay lip dues lor no just cause* and making no 
attempt to secure or compound the debt to 
reasonable satisfaction ol creditors — Company 
carrying on no business and having several other 
creditors also — Company appearing to he in- 
c oinpotent to meet its current and prospective 
dues and liabilities -— All the Directors of Com¬ 
pany except one supporting petition lor winding 

a . _ Company is unable to pay 

Hs debts and is liable to be wound up — Merely 

because the Company has fixed assets worth more 
than its debts does not make it commercially 
solvent in the sense relevant to 

0 965 ) 2 Com L.J 215 (All). 
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a winding up 


S. 433 


‘Commercial 

Insolvency. 

1 he basis 
Companv is 
commercially 


Basis of order for winding-up 
insolvency’, meaning of — Proof 


ol 


of an order for winding up of 
that Ihe company lias ceased to be 
solvent and it is therefore fit and 


proper in the interests of the creditors and share 


as a company 


holders not to allow it to function .... 
lhe expression ‘commercially insolvent’ is not u 
i*e understood in any technical sense. It means 
that the company is plainly and cormncrciadv 
insolvent, that is to say that its existing and 
probable assets are such as to make the * Court 
tee. satisfied that they would he insufficient b 
mcrl the existing liabilities. (1869) 19 Eq. 12: 

< 1. on. 4 ho insolvency is to be presumed when 
there lias been a failure to pay a debt in accor 
dance with a statutory notice of demand but it 
may also be proved in other ways. (1962) 3li 
^Cas^64: AIR^1963 Anclh Pra 243 (245, 247) 

' 433 Company not paying income-tax 

and salt s lax — No ground for ‘ winding up. 

4 In I in oinc 1 ax Act and Sales 4 ax Act provide 
a machinery for realisation of taxes and if a Coin 
r pany makes defaults certificate proceedings would 
; be commenced for non-payment of taxes. The fact 
'that lhe company did not pay its income-tax or 


(1 of 1956), S. 433, Note 7 935 

sales lax liabilities would not be a ground for 
winding up a company on a charge of insolvency. 
AIR 1965 Cal 98 (111) (Pt C) (Pr 42). 

Ss. 433, 439 — Winding up petition in 1962 
for matters regarding tax liabilities of company 
relating to years 1955, 195G, 1957, 1958 and 1959 
— Delay in making application for winding up 
and conduct of petitioner held would be fatal to 
the application for winding up. (1879) 11 Ch. D« 
701, Rel. on. AIR 1965 Cal 98 (111, 129) (Pt DI 
(Prs 43, 139). 

-Ss. 433, 434 — ‘Unable (o pay debt’ — Ap¬ 
plication by creditor — There must be existing 
debt — Denial of debt by Company — Effect. 

Under Ss. 433 (e) and 434 (1 ) (a) before a 

company could he sent to liquidation, it must be 
unable to pay ils debts’. This presupposes that 
there exists a debt and the company is unable 
to pay it. Prima facie this must relate to the 
solvency of the company. So far as the creditor 
is concerned, who cannot obtain payment of his 
debts, he is entitled, as between himself and the 
company ex debito justiliae to an order for wind¬ 
ing up, if be brings his case within the Act. But 
lie must first of all establish that there is a debt 
owing and secondly, must satisfy the Court that 
the company is unable to pay the same. 

\\ here notice is given and the company after 
lhe requisite period neglects to pay a debt, then 
there arises under S. 434 a presumption of inabi¬ 
lity to pay. But here again, the words used are 
‘neglects to pay’. In either case, that is to say, 
under S. 433 or S. 434. if the debt is disputed bona 
1 idc. then in that ease there is neither inability 
nor negligence to pay. It will not do for a credi¬ 
tor merely to pul forward a claim. Where there 
is a genuine dispute of the description, it cannot 
Ik* resolved by having recourse to winding up 
proceeding. 11 1 lie denial of the dispute is neither 
bona fide nor reasonable, then the Court does 
not lose ils power of granting relief by passing a 
winding up order. Under certain circumstances, 
counter claim against the petitioning creditor may 
also amount to a bona fide claim. AIK 1920 Cat 
1004, Belied on. 

The Court is entitled to investigate the question 
as to whether a dispute has been manufactured 
in order to delay and defeat the realisation of 
lhe dues ol the petitioning creditor and is mere¬ 
ly a cloak for the inability of the company la 
pay its just debts. AIR 1962 Cal 613 (615, 616) 
(Prs 5, 6, 7) (DB). 

-8s. 433 and 434 — Winding up order — When 

to be passed — “Unable to pay its debts”, mean¬ 
ing of — Creditor demanding payment of two 
debts — Company disputing one — Other debt 
well founded — Refusal to order winding up on 
ground that company was commercially solvent 

— Propriety and legality — Shareholder to whom 
declared dividend is due — Right to apply for 
winding up order — Absence of assets to pay 
dividend declared — If bar lo declaration of divi¬ 
dend — S. 426 (1) (g) — Applicability and scope 

— Shareholder entitled to dividend declared, 11 
“creditor” entitled to apply under S. 433 (a) — 

S. 433 (a) and (e) — Relative scope — Sec- 
lions 205. 206 and 207 — Dividend — Declara¬ 

tion — Principles — Effect of declaration — 
making payment conditional on receipt of 

assets — Validity — Transfer of share _ If 

conveys right to dividend already declared 

— Maxim, quilibct potest rentinciare juri pro se 

inlroduclo Applicability and scope — Inter¬ 
pretation of Statutes — Mandatory provision _ 

If can be waived — Fictions — Effect and onera- 
tion of. 1 


Section 433 of the Companies Act, 1956 pro¬ 
vides that a company may he wound up by the 
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Couri il it is unable to pay its debts. Sec¬ 
tion 4^4, stales that if a creditor who is entitled 
to receive a sum of more than Rs. 500, from the 
company lias made a demand in the prescribed 
mannei on the company and the company has, 
tor thiee weeks thereafter, neglected to pay his 
dues, it must be deemed to be unable to pay its 
debts. The effect of the statutory notice is that 
unless the debt is paid within three weeks or 
some arrangement is made with the creditor, the 
company is in I he position of being conclusively 
estopped from denying that it is unable to pay 
its debts, and in such a case it would really be 
unnecessary to inquire whether the company is 
in fact solvent or not. 

Where the petitioning creditor makes a demand 
of two sums of money one of which is disputed 
by the company but the other is well founded, 
it will be competent for the Court to direct the 
winding up of the company, if otherwise the 
petition can be held to be well founded on the 
basis of the inability of the company to pay that 
sum. It is not open to the Court to refuse an 
order for winding up on the ground that the com¬ 
pany was financially sound. Where the statute 
requires the Court to treat a company' as if it 
were insolvent, that is, unable to pay its debts, 
it certain things were done, the question which 
the Court has to consider is whether the event 
has happened on the happening of which the 
statute requires the Court to deem it insolvent. 

W here in a particular case the debt is disput¬ 
ed, the Court hearing the winding up petition will 
have to decide whether the dispute rests on any' 
substantial ground. Once it is proved that the 
debt is due to the petitioning creditor, it should 
proceed with the winding up petition. 


The object of S. 434, is to create a fiction as 
to when a company can be deemed to be unable 
to pay its debts; and within the area of its opera¬ 
tion such a fiction must be regarded as a reality. 
Section 434 (1) (a) is distinct from S. 434 (1) (ci 
which relates to a stale of commercial insolvency'. 
In the latter case, it will no doubt be open to 
the Court to hud out, on a consideration of the 
value ot existing assets and liabilities of the com¬ 
pany whether it is really in insolvent circum¬ 


stances. Rut in the former case, S. 434 (1) (a), 
no such investigation is called lor, nor can it even 
be undertaken. It is sufficient for the purpose if 
there be a failure on the part of the company to 
meet the demand in terms of the statute. For 
the purpose of application of S. 434 (I) (a) all 
that is necessary is to find whether the amount 


was due to the creditor on the three dates, viz., 
the dale of issue and service of the notice under 
that provision, the date of the presentation of the 
petition and the date of the passing of the order 
of winding up. It bv any of these three dates the 


claim happens to be discharged, the fiction 


will 


cease to operate and the companv cannot be re¬ 
garded as one unable to pay its debts. The mere 
lact that the other creditors ot the company' have 
not made demands lor payment cannot prevent a 
winding up ol the company, if the amount due 
to the petitioning creditor continues to remain un¬ 
paid. The Court, however, in appropriate cases, 
would make an order directing the company to be 
wound up on the ground of its inability to pav 
its debts, but at the same time direct the order to 
be kept in abeyance for a period of, say, three 
weeks, in order to enable the company to pav lip 
the debt due to the petitioning creditor, and in 
default to provide for the winding up and further 
proceedings thereon. 


When a company declares a dividend on its 
shares, the debt immediately becomes payable to 
each shareholder in respect of his dividend lor 


which he can sue at law. The right to participa* 
tion in the profits of the company in a share¬ 
holder even exists independently of any declara¬ 
tion ol dividend. A declaration is necessary only 
for its becoming payable. Therefore a shareholder 
to whom dividend is payable and yvho had made 
the statutory demand for payment thereof in ac¬ 
cordance with S. 434, and failed to get satisfac¬ 
tion lor more than three weeks is compe¬ 
tent to apply for an order of winding up 
under S. 433, of the Act. The mere fact that he 
will be a contributory' in case the company were 
to be wound up, would not affect the position, 
S. 426 (1) (g) only applies in the course of wind¬ 
ing up proceedings and, so long as the company 
is functioning, it cannot be said that even out¬ 
side the winding proceedings a shareholder to- 

whom a dividend has become due is not a creditor 
of the company. 

Section 205, only lays down that the dividend 
should be paid out of the profits. A resolution 
of the company enabling payment of the declared 
dividend conditional on the receipt of profits can¬ 
not be declared invalid as contravening S. 207, of 
the Act. Section 207, provides a penalty' in the 
event ol non-payment of dividend within the period 
prescribed and is intended to protect the share¬ 
holders against the arbitrary acts of the . company 
in delaying payment of the dividends beyond the 
period prescribed. But on that account, the decla¬ 
ration ol dividend itself would not be invalid. The 
debt becomes due, and if at all, only the condi¬ 
tion postponing payment to a future date would 1 
be invalid as contrary to the mandatory provi¬ 
sions ot S. 207, and, in that view, the original but 
separate resolution relating to the declaration of 
dividend should be regarded as the resolution 
actually passed and the dividend would become 
payable lorthwith. It cannot be held that because 
a shareholder to whom a dividend is payable 
happens to be a director or even the managing 
director, he should have paid himself out within 
42 days, of the declaration of dividend as laid 
down in S. 207, and that if he defaults to do so, 
it would not be open to him to make a claim 
later on for the dividend and to sustain a peti¬ 
tion lor winding up on the basis of that unpaid’ 
debt, which is a debt for purposes of S. 433. 
Declaration of dividend and the non-payment there¬ 
of within the time limited by S. 207, are respec¬ 
tively the act and default of the company. There 
can be no estoppel, by reason of that act or 
default, in the shareholder (director or managing 
director) fium claiming what is due to him in his- 
individual capacity from the company. 

A transfer of shares, effected after a dividend 
had been declared by the company, cannot, as 
against the company, convey title to receive pav- 
ment of the dividend to the transferee even if he 
expressly bought it cum dividend. Such a transfer 
can only create an equity between the buver and 
seller of shares, the former being entitled to 
such dividend. Under S. 206, of the Companies 
Act, dividend can be paid by the company only 
to the registered shareholder at the time of the 
declaration. 

The maxim, qnilibet potest renunciare juri pro 
se introdueto, which means that anyone may, at 
his pleasure, renounce the benefit of a stipulation 
or other right introduced entirely in his own 
favour, has exceptions. An individual cannot 
waive a matter in which the public have an 
interest, nor a public body, entrusted with powers 
to be exercised for the benefit of the public, 
waive their right to exercise any of those powers. 
Where there is an express statutory direction 
enjoining compliance with certain prescribed 
forms, it cannot be dispensed with. S. 207 ol the 
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Companies Act mandatorily requires the dividends 
declared by a company to be paid within ihe 
time specified therein. The failure to pay within 
that time is an offence, and it would not be 
open to the shareholders to contract out of that 
provision or to waive the default. L. R. 
(1866-1867) 2 Ch. App. 405; L. R. (1870-1) 

2 Equity Cases 149; AIR 1927 Cal 625; 49 L. T 
Rep. 147; AIR 1956 S. C. 655; 30 Ch. D. 629 
(1953) 1 Ch 689; AIR 1955 SC 74; (1896) 1 Ch 559, 
(1929) 2 Ch 121; LR (1868-9) 4 Ch A. Cases 

475; AIR 1943 Bom. 404; AIR 1959 Bom. 303; 
(1922) 2 A. C. 406, Ref. (1964) 1 Comp. L. J. 
339: (1964 ) 34 Com. Cas 209: 77 Mad L. W. 255: 
(1964) 2 Mad L. J. 12: ILR (1964) 1 Mad 832: 
AIR 1964 Mad 519 (522, 523) (Pt A) (Prs 10,11). 

——S. 433 (e) — Company “unable to pay its 
debts” — Test. 

When the Court is called upon to wind up a 
company under Cl. (e) of S. 433, what has to 
be considered is not whether the company, if it 
converted all its assets into cash, would be able 
to discharge its debts, but whether in commercial 
sense, the company is solvent, that is, whether 
d is unable to meet its current demands although 
the assets when realised may exceed its liabilities 

I 9 ?? Lah 301 ' Kel - on - AIR 1950 East-Pun j 
14-, l oll. (1960) 30 Comp Cas 324: AIR 1959 
Tripura 41 (44) (Pt E) (Prs 13, 17). 

7 (b). Non-payment of disputed debts. 

Ss. 433 (e) and (f), 434 (1) and 430 (1) (b) 
Applicability — Winding up by creditor — 
Burden of proof — “Unable to pay its debts” — 
Meaning oi — Presumption under S. 434 (t) — 
'Wien arises — Essentials to be proved - 
pany setting up valid counter'-claims and 
bona fide disputes — Effect. 

c ! n / in application bv a creditor 

439 m 0>) read with S. 433 (c) and 

. ,’.J° wincl l, P 1,10 company on account of 
ds inability to pay its debts and that it is being 

111,1 a manner prejudicial to the interest of the 

claim.”? 1 ?' ' 1C com ' )miv - !».V selling up counler- 

7 w ' mh are Prima r««-io valid, raises, bon;, 
i J f " regarding its liability lo pay the del,Is 

held ‘ ‘T, , hC . P ,,1,llonln K creditor, it must be 

. . . . ‘ , , ' ,s I,- asonnble excuses lor non-pav- 

nt and cannot be deemed unable lo pay its 

under s" ruTn' , :,nv Presumption arising 

is nerleeil' i 0 10 Act ;u 'd "t'en Ihe company 

won , S ° lvcnt an<1 hourisbin-, windinj 

u,cJ IU)l lie an appropriate remedy. 

In order to raise tile presumption under S. 41)1 

it s n t0 ’.v- <:on ipany s inability to pay its debts, 

t anv l „ !f n ! ,0 show nu>rc| y that the com- 

.ui> lias omdted lo pay Ihe debt due lo the 

notice r “1? " ( ' (l " or dl ' s I" | e ser vi re of the statutory 

i ' las 1 111 1 her lo be shown that the com- 

Th ( * V ha . s om,lled Pay without reasonable excuse 

rcasoinhl f'o® counU * , - c,ai " 1 ^ constitutes 

r . ini la , ( cxc use lor non-payment. (1964) *> 

i op LJ 159: (1964) 34 Com Cas 963 (Ail). 

Illv 433 and 434 — Winding up for inabi- 
—-Debt 7 , Bas, »«»* m,o“en“ 

slantbjl „ lr . d P "p e r. ,V ? D,|,a " v as «*»rds a sub 
refused. P * ~ Pc,l,,on lor wind lng up cannot be 

0 f n ‘ e P, aSiS ° r > a wi " < 1 ll V" U P order on II,e ground 

ahvavs C , , n 'i any S "! ubl llv to Pa.V its debts is 
, . U P Petition is not a 

of a d. m l i S , °- T ck,n « ‘o enforce payment 
Cor.'... ’ 1 1S 1,0l,a hde disputed by the 

debt P ,‘i. y ' 'u h K ,e lhe (: °urt is satisfied that a 
i bt upon which a petition to wind up is found¬ 
ed, is a hotly contested debt and doubtful then 


Coin- 

raising 

under 
(f) of 


-up 


the Court should not make a winding up order 
based upon such a debt. But it cannot be held 
that Ihe company has not neglected to pay the 
amount demanded and that the presentation of 
the winding up petition is an abuse of the pro¬ 
cess of the Court where far from there being a 
bona fide dispute as to substantial part of the 
debt there is an admission that a substantial part 
is due and owing by the Company to the peti¬ 
tioner. (1962) 32 Com Cas 64: AIR 1963 Andb 
Pra 243 (245, 247) (Pt B) (Prs 15, 28, 31). 

8. Just and equitable. 

(a) Disappearance of substratum 
of company. 

(b) Complaints relating to ma¬ 
nagement. 

(c) Other grounds. 

8. Just and equitable. 

77 S. 433 — “Just and equitable” — Interpreta¬ 
tion of — (Companies Act (1913), S. 162). 

rile words ‘just and equitable’ specified in S. 433 
ol the Companies Act were not to be read ejusdem 
generis with Ihe preceding words of the enaet- 

v^ nt ono AII J 1955 SC 2I3 ’ Foil. d#57) 2 Andh 
i'W-V /. ILR (1057) An dhra Pra 308: 1957 Andh 

(19 ° 8 ) 28 Com Cas 20: AIR 1958 Andb 
Pra 2o9 (260) (Pt A) (Pr 14). 


S. 433 — Applicability — ‘Just and equitable” 

7. . 1 7~ <Companies Act (1913), S. 162) — 
(Partnership Act (1932), S. 44). 

['aets justifying an order for dissolution or a 
partnership would equally justify the making or 

a winding up order in the ease of a small private 
Company. 

There were serious misunderstandings among the 
shareholders of Ihe Company; one of the share¬ 
holders was actively engaged in promising the 
interests of a firm which was conducting the same 
business; and there had been no satisfactory ac¬ 
counting with regard to the sum of Rs. 50.000 bv 
two ol (he shareholders. 

Held, that if the petitioner and the other share, 
holders were carrying on their business as a 
partnership, there would be every justification for 
directing a dissolution of the partnership The 

larl lI,al r 'hey were conducting the business by 
means ol the machinery of a limited company 
wouki not make any difference. It was just and 
equitable to make an order for winding up the 
company (1957) 2 Andhra Wit 302: ILR (1957) 
Andhra Pra 308: 1957 Andh LT 074: (1958) o s 

<Pt"B) ''(Pcs'27 U 2<t). 1958 Andh P,a 259 (2C2 > 

77 — Tust and equitable furisdie- 

,°„ small private company — Winding up — 

I riiiciples relating to dissolution of partnership firm 
applicable — General allegation regarding oppres¬ 
sion of minority by majority shareholders is of 
no avail — New venture by company when it y 
substratum remains intact not improper. 

• J. 11 case of a small private company, con¬ 
soling ol a small number of shareholders the 
principles relating to the dissolution of a partner¬ 
ship firm should he applied and when the Court 
eels that .1 is not possible to put the affairs of 
the Company in order, it should have recourse. 

(o the winding up under its just and eouitahle 
jurisdiction. T he general allegation regarding* Um 
oppression of the minority by the majority Ls of 
no avail in an action for winding up. That i* 
a question relating to internal management of il I 
Lompauv. When .he substratum of a Comp, nv 
remains intact it is t| le duly and privilege of ,he 
majority ol the shareholders lo embark upon a 
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new venture and the only restriction will be that 

the venture falls within the four corners of the 
objects clause. 

\\ here one of the ob jects of the company of sup¬ 
plying electricity energy at Akola, which was the 
°nlv business that the company was carrying on, 
had failed by reason of the fact that the period of 
licence to run the company granted bv the Gov¬ 
ernment had expired and the undertaking was 
taken over by the Government, and there were 
other independent objects mentioned in the 
memorandum of the company, and it was not esta¬ 
blished that there was no chance of carrying on 
the objects, it cannot be held that the substratum 
ot the company had disappeared. 

Even for the limited purpose of securing the 
maximum amount of compensation from lhe*Gov¬ 
ernment, it was desirable that the companv should 
be kept on going, so that the directors would be 
■n a position to extract the maximum advantage 
out of it. 63 Bom LB 815: 1961 Nag LJ 672: 
(1962) 32 Com Cas 215: AIR 1962 Bom 133 (138, 
139, 140, 141, 143, 144, 145, 146, 147) (Pt E) 

(Prs 9, 10, 11, 12, 15, 16, 17, 18, 19, 20). 

S. 433 (f) — Scope — ‘Just and equitable’ is 
not ejusdem generis with the other clauses for 
winding up in the statute. 1924 AC 783 and AIR 
1956 SC 213, Rcl. on. AIR 1965 Cal 98 (129) 
(Pt Z A) (Pr 155). 

S. 433 (f) — Winding up order when to be 
made — Substantial dividends regularly paid, 
balance sheets and profit and loss accounts pre¬ 
pared and duly passed, Directors’ report and their 
answers to Auditors’ comments duly approved by 
the shareholders at the annual general meetings 
which have been duly held — Winding up order 
mot proper. 1924 AC 783, Disting. AIR 1965 Cal 
98 (129, 130) (Pt ZB) (Pr 157). 

S. 433 — Winding up petition by contributory 
— Petitioner not to be allowed to take advantage 
•of his own wrong — (1881) 18 Ch D 555, Rel. on. 
AIR 1965 Cal 98 (138) (Pt Z E) (Pr 200). 

Ss. 433, 439 — Winding up petition not by 
•creditors hut by contributory — Petition not for 
non-payment of debt but on ground that it is 
just and equitable — Petition not allowed. AIR 
1952 Cal 323 and (1865) 55 ER 873, Rel. on. AIR 
1965 Cal 98 (138) (Pt Z K) (Pr 200). 

S. 433 — Scope — An application by a person 
to be declared an insolvent under the Insolvency 
Act is entirely different from a winding up peti¬ 
tion by a contributory for a winding up order on 
just and equitable grounds. AIR 1935 Mad 589 
(2), Disting. AIR 1965 Cal 98 (141) (Pt Z R) 
(Pr 212). 

-S. 433 (f) — Just and equitable — Grounds 

under Cl. (f) need not be of kind similar to pre¬ 
ceding clauses. 

It is not necessary that the grounds on which 
courts can act under the just and equitable clause 
should be of the same kind as those indicated in 
the preceding five clauses. Clause (f) stands by 
itself and the Courts are free to decide on the 
facts and circumstances of each case whether it 
is just and equitable to order a compulsory wind¬ 
ing up of the company concerned. The petitioner 
has to satisfy the Court that the circumstances of 
the company are such as to make it just and 
•equitable for the Court to order compulsory wind¬ 
ing up of the companv. AIR 1956 vSC 213, Rcl. 
on. ILR (1961) 1 Ker 319: 1961 Kcr LJ 218: 
1961 Ker LT 1132: AIR 1962 Ker 148 (150) (Pt A) 
(Pr 6). 

-S. 433 (f) — Just and equitable — Meaning 

— Not ejusdem generis with preceding clauses 

Grounds covered by Cl. (f). 


The words ‘just and equitable 1 in Cl. (f) of 
8 433 specifying the grounds for winding up by 
the Court are not to be read as being ejusdem 
generis with the preceding clauses of the sec¬ 
tion. (The grounds on which courts have invok¬ 
ed the just and equitable clause to wind up 
enumerated). (1956) 1 MLJ 95 (SC), Rel. on 
Case law rel erred. 

Thus where it was found on facts that the com¬ 
pany in question had been brought forth in 
fraud and was a mere bubble or series of bub¬ 
bles; there had been mismanagement and mis¬ 
application of funds and there were matters to 
be investigated; three persons had got into their 
hands the entire management without anybody 
else knowing anything; there had been deadlock 
in administration and, as a matter of fact it was 
in a moribund condition; and the substratum of 
the company had gone, and, therefore, the com¬ 
pany was unable to pay its debts. 

Held that the companv should be wound up 
under Cl. (f) of S. 433. (’59) 72 Mad LW 656. 

S. 433 (f) — ‘Just and equitable’. 

\\ here a petition is filed for winding up of a 
company on the ground that it is just and equit¬ 
able to do so, the onus is on the petitioner. The 
words just and equitable’ do not limit the juris¬ 
diction ol the Court to any case. It is a ques¬ 
tion ol lact and each case must depend on its 
circumstances. No general rule can be laid down 
as to the nature of the circumstances which have 
to be borne in mind in considering whether the 
case comes within the phrase ‘just and equitable’ 
ior purposes ol winding up. The decisive ques¬ 
tion must be the question whether at the date of 
the presentation of the winding up petition, there 
’.vas any reasonable hope that the object of run¬ 
ning the mills at a profit, with a view to which 
the company was formed, could be attained. 

When an application for winding up is made on 
just and equitable grounds the Court is to examine 
the factual position as it is on the date of the 
presentation of the petition for winding up. It 
is not for the Court to assess or apportion the 
blame by reason of which the com¬ 
pany had been brought to such a position that 
it has become just and equitable that the company 
should be w r ound up. Where, the fact remains 
that the company is in utter financial difficulty 
the decisive question in such a case is finance. AIR 
1936 PC 114, Expl. and Dist. AIR 1963 Orissa 1 
(6, 7) (Pt C) (Prs 23, 25, 27). 


8 (a). Disappearance of substratum of 

company. 


433, Cl. (f) — Just and equitable jurfs- 
— Disappearance of substratum of com- 
- Relevant considerations. 

question as to whether the company is 
in a position to start a new 7 business is 


the question as to 
disappeared. The 
a concrete scheme 


-S. 

diction 
pany - 

The 
really 

very relevant in considering 
whether the substratum has 
existence or non-existence of 
at the time the petition comes before the Court 
is wholly irrelevant. 63 Bom LR 815: 1961 * a # 
LJ 672: (1962) 32 Com Cas 215: AIR 1962 Bom 
133 (142, 143) (Pt C) (Pr 14). 

-S. 433 (f) — Disappearance of substratum. 

When on the date of the winding up petition, 
Ihe Company owns undertakings to carry on i s 
business the fact that the Company at one time 
thought that it might be desirable to dispose or 
me of its undertakings and subsequently thought 
that it might be desirable to dispose of the otn 
.mderlaking also and sold them, »s ver> ‘‘C.qV*) 
saving that its substratum was disappearing. \ 


COMPANIES ACT (I of 1956), S. 433, Note 8 (a) 


t Com LJ 257: 1964 Ker LJ 550: (1964) 2 Kcr 
&R 241: AIR 1964 Ker 212 (215) (Pt B) (Prs 11, 
12 ). 

-S. 433 (f) — Company carrying on business 

of generating and supplying electric energy in all 
its branches — Undertaking started at Cuttack 
^purchased by Government — Resolution to utilise 
sale proceeds for purposes of business in its oilier 
branches — Substratum held not destroyed. 
(1946) 1 All ER 435 and (1882) 20 Ch D 169 and 
(1887) 2 Ch A 737 and (1946) 2 All ER 763, Ret. 
on. (1964) 1 Com LJ 58: ILR (1963) Cut 944: 
AIR 1964 Orissa 191 (194, 195) (Pt A) (Prs 11, 
15, 17). 

-S. 433 (f) — Winding up of Company — Just 

and equitable grounds — Disappearance of sub¬ 
stratum of company alleged — Tests to deter¬ 
mine. 

The usual tests for determining whether the sub¬ 
stratum ot the company has disappeared are when 

(a) the subject-matter of the company is gone, or 

(b) the object tor which il was incoi-porated has 
substantially failed, or (c) it is impossible to 
carry on the business of the company except at a 
loss which means that there is no reasonable hope 
that the object ol the trading at a profit can be 
attained, or (d) the existing and probable assets 
arc insulTicient to meet the existing liabilities, 
f ailure ol any one of these tests is deemed a 
good ground lor winding up of the company. ILR 
32 Rom 415 and AIR 1942 Rom 231, Rel. on; AIR 
1920 Cal 722, Hist. (1961) 31 Com Cas 461: 
A[|{ 1962 Punj 151 (153, 154) (Pt R) (Pr 6). 

* <b). Complaints relating to management. 

T”'”’*-* 433 (f) — Just and equitable grounds — 
Dishonest conduct or unauthorized business result¬ 
ing in profits to company — There is no just and 
[fiuilahlo ground to wind up tlie Company simply 
m t uu.se in the past the directors had carried on 
unauthorised business when that business has only 

o-tt 1 /o«n ll o 4 Pr °/ 1 l() iIl( ‘ Company. AIR 1959 All 
276 ( 409, 310) (Pt F) (Pr 49) (DR). 

——S. 433 (f) — Scope of — Mere acts of omis- 
Mon and commission - No ground for winding up 
— ( barges not substantiated — Charge field frivol- 
oils and made out of interested motives. 

Where nothing more is established than that 
(tie directors have misappropriated the funds of 
(lie Company, an order for winding up would not 
ire just or equitable because if it is a sound con¬ 
cern, such an order must operate harshly on the 
lights o| the shareholders. Hut if in addition to 
such misconduct, circumstances exist which render 
< 'csirab e, m the interests of the shareholders, 

, ' Ihe (.ornpanv should he wound up, there is 
nothing m S 433 (f) which bars (he jurisdiction 
’* ll,<J Court to make such an order. 

t on .g :icls , * lal nonc °f ihe charges made 

, • lhf ' IH'litioner against the management had 

-‘-hmuated. Even assuming those charges 

their- ‘ ' " 1,01 amounl '<> more than that 

sion ,,n n *' , : " n , : Y' ,S ?' om 'ssion and commis- 
sion on the part of the olTicc holders and it would 

not Ire proper to pass an order for winding tin 

l h<- charges levelled against the management we.c 

<’l a 1 ilvolous nature and made out ot interested 

mohv. s . 0963) 33 Com Cas 949 (Andh Pra). 

—S. 433 (f) — Loan taken by company — En- 
,ICS yarding such loan not made at time when 
oan was taken but made later — Managing ag*nl 
made lo pay interest on such loan not utilised by 
company — Company sull'ering no loss — Held 
' " av ,,, entering loan in books of company was 
’ gularit\ Company could not be wound 
* Ip ° n tll( ‘ that it was just and equitable to 
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wind up the company. AIR 1965 Cal 98 
(Pt F) (Pr 52). 

S. 433 (f) — Charge against cashier and 
managing agent regarding manipulation and falsi¬ 
fication ot accounts — Such a charge could never 
be the ground for winding up a company — The 
Court would not take any notice of such a charge 
in a winding up petition as a substantial ground 
lor making an order lo wind up a company on the 
just and equitable ground — Managing agent under 
Hie Act discharges duties under the control and 
supervision of the Hoard of Directors. AIR 1965 
Cal 98 (114. 121) (Pt H) (Prs 59, 107). 

S. 433 (f) — Winding up order when to be 
made —- Charges ot misconduct made in winding 
l, P petition against Directors and Managing Agent 
would not be ground for winding up the company. 
1924 AC 783 and AIR 1942 Bom 231, Rel. on. 
AIR 1965 Cal 98 (115. 116) (Pt K) (Prs 72, 73). 

S. 433 — Misdeeds of agency company no 
ground for winding up of main company. 

W here the allegations of the petitioner are that 
Ihe Agency Company is guilty of misappropriation 
ol non-payment of the Company’s dues, that is 
not a ground for winding up the Company. It 
is open to the company to proceed against the 
Agency Company tor its alleged misdeeds. It is 
again open to the shareholders of the Company 
lo consider the matter and take whatever steps 
• hey decide. The main company is not responsi¬ 
ble tor the defaults, acts of omission, non-com¬ 
pliance with statutory requirements committed by 
Ihe agency Companv. AIR 1965 Cal 98 (116) 
(Pt K) (Prs 72, 73). 

S. 433 —- Dispute between main companv and 
agency company — Dispute referred to arbiira- 
lion — Main company lodging its lull claim against 
agency company before arbitrators — Arbitrators 
giving award for a smaller sum — If the Arbi¬ 
trators have reduced the claim such reduction is 
bv no means proof ol the fact that the company’s 
books are not properly maintained — If it was 
alleged that the company had not lodged its full 
claim before the Arbitrators, it might have been 
contended that the lull claim was not lodged be¬ 
cause such a claim could not be sustained on the 
basis of the entries in the books. AIR 1965 Cal 
98 (116, 117) (Pt L) (Pr 79). 

“■ S. 433 — Company constituting Board of 
Trustees of the provident fund for its employees —• 

Board of Trustees never holding any meeting _* 

Fact not sulficient ground for winding up of com¬ 
pany. AIR 1965 Cal 98 (117) (Pi M) (Pr 81). 

s - 433 (f) — Charge in winding up peliiion 
I ha l loan advanced by W T esl Bengal Financial Cor¬ 
poration was not utilised for the purpose for which 
it was given — Petitioner should have raised 
matter in Annual General Meeting — Charge is 
bv no means a charge on which any order, much 
less an order for winding up the company, can be 
made by the Court on just and equitable grounds 
AIR 1965 Cal 98 (120) (Pt N) (Pr 99). 

Ss» 433, 439 — Charges of fraud — Want of 
particulars in charges of fraud would be sulficient 
lor the Court lo reject the charge without any¬ 
thing more-—Charges of fraud and mismanagement 
cannot be supported by copies of letters written 
by mi ex-employee of the company who did not 
come forward to make an alfidavit in support of 
Ihe allegations in the petition or in his said letters 
AIR 1965 Cal 98 (120) (Pt ()) (Prs 100, 101). 

S. 433 — Winding up petition by one of the 
contributories — Held as most of (he charges 
made bv him related to internal management "of 
the company the opinion of the shareholders 
should be taken into account in determinin'* the 
question whether the winding up proceedings 
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initiated by the petitioner should be allowed to be 
proceeded with or stayed by an order of the 
Court. AIR 1942 Bom 231, Rel. on. AIR 1965 Cal 
98 (123, 131) (Pt S) (Prs 124, 164). 

-Ss. 433, 439 — Winding up petition — Charges 

of fraud — Fraud must be at initiation of com¬ 
pany. 

Where a Company is sought to be wound up 
by a contributory on just and equitable grounds, 
and lraud is alleged in the petition, then such 
Iraud should be a fraud committed at the initia¬ 
tion of the Company or fraud by the Company 
in carrying on its business. AIR 1965 Cal 98 (124) 
(Pt U) (Pr 129). 

-Ss. 433, 439 — Misconduct of directors if 

sufficient for winding up petition. 

Misconduct of Directors may provide the grounds 
for a suit but is not a ground for winding up 
unless such misconduct produces insolvency. Where 
the company is not only solvent but is enjoying 
a large measure of prosperity, that is enough to 
stop the winding up proceedings. (1866) 2 Eq 

1 and AIR 1956 SC 213, Rel. on. AIR 1965 Cal 
98 (134) (Pt ZG) (Pr 182). 

-Ss. 433, 439 — Winding up petition — Duty of 

Court. 

Courts will not intervene at the instance of 

shareholders in matters of internal management 
and will not interfere with the management of 

the company by its Directors so long as they are 
acting within the power conferred on them by 

the Articles of the company. AIR 1956 SC 213, 
Rel. on. AIR 1965 Cal 98 (135) (Pt ZH) (Pr 185). 

-Ss. 433, 439 — Private company — Lack of 

confidence in — Effect. 

If in a Private Company or in a Public Com¬ 
pany which is in the nature of private company 
there is lack of confidence, that would be a ground 
for an order for winding up but the lack of con¬ 
fidence must arise not because the aggrieved parly 
is in a minority, but must arise from a lack of 
probitv in the conduct of the company’s affairs. 
AIR 1956 SC 213 and (1924) AC 783, Rel. on. 
AIR 1965 Cal 98 (135) (Pt ZI) (Pr 185). 

-S. 433 — Winding up — Grounds for — Fact 

that directors have committed acts of misconduct 
is not a sufficient ground for presentation of a 
winding up petition. See Ibid, S. 398. (’60) 64 
Cal WN 828. 

-S. 433 (f) — Close relationship between direc¬ 
tors whether ground for winding up. 

Close relationship between the several directors 
of a company is no ground for winding up of the 
Company although it is a factor to be considered 
in cases where that close relationship has foster¬ 
ed misconduct and mismanagement and has en¬ 
abled the directors to dominate the other share¬ 
holders and monopolise the company for their 
own individual benefit. (1964) 1 Com LJ 257: 
1964 Ker LJ 550: (1964) 2 Ker LR 241: AIR 1904 
Kcr 212 (214) (Pt R) (Pr 4). 

- S. 433 (f) — Misconduct and mismanagement 

by directors — Acts alleged relating to past Board 
of Directors — New Board should be given suffi- 
eient time to improve affairs. 

Misconduct and mismanagement arc not by them¬ 
selves sufficient for a winding up order, especially 
where almost all the alleged acts of misconduct 
and mismanagement related to periods before the 
new Board of Directors look charge. Even if 
there was mismanagement in the past the new 
Board should be given sufficient time to manage 
the affairs of the company properly and free it 
from the result of the past mismanagement. (1964) 

1 Com LJ 257: 1964 Kcr LJ 550: (1964 ) 2 Ker 
LR 241: AIR 1964 Ker 212 (214, 215, 216) (Pt C) 
(Prs 5, 8). 


S. 433 (f) — Ultra vires transaction on part 
of Diiectors is of itself no ground for a winding 
up order. AIR 1932 PC 1, Rel. on. ILR (1961) 
1 Ker 319: 1961 Ker LJ 218: 1961 Ker LT 1132r 
AIR 1962 Ker 148 (151) (Pt B) (Pr 11). 

Ss. 433 (f), 235 to 246 — Misdeeds of prior 
management — No ground for winding up. 

It cannot be said that the prior misdeeds of the 
Managing Agents cannot be fully investigated, ex¬ 
posed and remedied except under a winding up 
by Court. Sections 235 to 246 provide ample 
means lor investigation, exposition and remedying 
of all misdeeds, if any really existed, of prior 
management. AIR 1942 Bom 231 and (1939) 1 
All ER 99 and AIR 1936 PC 114 and AIR 1922 Cal 
365, Rel. on. ILR (1961) 1 Kcr 319: 1961 Ker 
LJ 218: 1961 Ker LT 1132: AIR 1962 Ker 148 
(152) (Pt E) (Pr 14). 


8 (c). Other grounds. 

-S. 433 (f) — Just aud equitable — Matters 

for consideration. 

In a winding up petition the decisive question 
must be whether on the date of the petition, 
there was any reasonable hope that the object of 
trading at a profit with which the Company was 
formed, could be realised. Where on the mate¬ 
rial placed before the Court the only conclusion 
possible is that the object for which the com¬ 
pany was incorporated had substantially failed, 
that it is impossible to carry on the business of 
the Company except at a loss and that the exist¬ 
ing and probable assets are insufficient to meet 
the existing liabilities, the Court is justified in 
making the winding up order. It is not the func¬ 
tion of a Court to determine on its own views 
as to probable success or failure in the fuiure, 
but to form the best opinion it can upon the evi¬ 
dence given by person with a practical know¬ 
ledge of the trade in question and the local condi¬ 
tions where these affect the matter. AIR 1936 PC 
114, Rel. on. (1962) 32 Com Cas 64: AIR 1963 
Andh Pra 243 (247, 248, 249) (Pt C) (Prs 31 t 
32, 33). 

-S. 433 — ‘Just and equitable’ — Main busi¬ 
ness of company taken over by Government — No 
chance of carrying out other objects — Winding 
up — Just and equitable. 

Where the main object of the companv was to 
generate and supply Electrical energy, but the 
generation of electrical energy was undertaken by 
the Government and the company had only been 
distributing electrical energy purchased from the 
Government and although there were other objects 
stated in the Memorandum of Association there 
was no chance of carrying them out, the order 
to wind up the company was held just and equit¬ 
able. 1957 Andh LT 728. 


- Ss. 433, 439 — Winding up order — Grounds 

- One shareholder holding large number ot shares 
; not in itself sufficient for winding up order. 

- Violation of provisions of S. 372 — Remedv 
; provided in S. 374 — Recourse to winding up 
etition not proper. AIR 1932 P. C. 1. Rel. on. 
IR 1965 Cal 98 (128) (Pt X) (Pr 147). 

- S. 433 — Application under Ss. 397, 398 —- 

tier application directors closing the business of 
ompany — Protracted litigation between parties 
yarding claims lo title to shares, holding 0 
meral meeting and claim of persons to act as 
irectors — Held the state of things justified mak- 
ig of an order to wind up company on the 
ound that it was just and equitable to do so. ( 
i Cal WN 884. 

— S. 433 (f) — Winding up of companv 

rounds for — To attempt lo get majority in 
impany is no such ground — Company tnri'i ^ 


941 


COMPANIES ACT (1 of 1956), S. 433, Note 8 (c) 


— Should be prevented from being wound up. 
See Ibid, S. 397 (2) (b). AIR 1962 Cal 127 (DB). 

-S. 433 (f) — Consistent losses incurred by 

-Company cannot by itself justify winding up order. 
1965 Ker LJ 150: 1965 Ker LT 198: (1965) 1 Com LJ 
179: ILB (1965) 1 Ker 495: (1965) 35 Com Cas 
410: AIR 1965 Ker 241 (247, 248) (Pt F) (Pr 27). 

-S. 433 (f) — Company not earning profits for 

long time. 

When the petition is based upon the ground ihat 
it is just and equitable that the company should 
be wound up it is not sufficient to show that the 
company has not been earning a profit for a long 
time. (1939) 1 All E. R. 99, Rcl. on. ILR (1961) 
1 Ker 319: 1961 Ker LJ 218: 1961 Ker LT 1132: 
AIR 1962 Ker 148 (151. 152) (Pt C) (Pr 12). 

-S. 433 (f) — Holding of majority of shares 

bv a member — No ground for winding up order. 
AIR 1932 P. C. 1, Rcl. on. ILR (1961) 1 Ker 319: 
1961 Ker LJ 218: 1961 Ker LT 1132: AIR 1962 
Ker 148 (152) (Pt D) (Pr 13). 

-S. 433 (f) — Meeting of shareholders resolv¬ 
ing to effect a sale of the company by inviting 
tenders ior its purchase — Presentation of peti¬ 
tion tor winding up by shareholder — Appoint¬ 
ment ot receiver pending disposal of petition—Com¬ 
pany making appreciable profits under his manage¬ 
ment during short period — Held in the circums¬ 
tances it was not just and equitable to hold the 
company to its resolve. ILR (1961) 1 Ker 319: 
1961 Ker LJ 218: 196! Ker LT 1132: AIR 1902 Ker 

148 (150, 151, 152) (Pt F) (Prs 6, 10. 12, 12, 13 
15). 

“ 433 (f) and 443 (2) — Winding up peti¬ 

tion — Company in financial 1 rouble — Company 
not able to < arrv on business for want of finance 
•Stale, a shareholder, preparing scheme but 
managing agent not accepting the same hut following 
< 4 ,s h' u ionist policy — Plea o! allernnlive remedy 
b ;,M ‘d on S. 4 13 ( 2) held did not avail the com¬ 
pany ]! was held just and equitable to wind 
up • ompanv. AIR 1963 Orissa 1 (5, 7, 8) (Pt I)) 
<IVs 17. 26. 29, 30). 

9. Court fee. 

“ ° r(lcr refusing to wind up company 

* or<T ol decree. See Court-fees Ael 
'• Arl - "■ 1 M.vs LJ 557: AIR 

Mvs loO. 


SECTION 434. 
SYNOPSIS. 

(Companies Act (1956), 


S. 434) 


1 . 

Scope. 



o 

Sub-section 

(1) 

(a). 

3. 

Sub-section 

(1) 

(b). 

4. 

Sub section 

(1) 

(c). 


1. Scope. 

~ S -, 434 (1 > O) and (e) — Inabililv of com¬ 

pany o pay claim of prediior — Company can be 
" mind up even though it i s commereially solvent. 

A <onipany can be wound up on the petition of 

i.ror O b' ° r , 1S ! n , ablllly 10 P«V claim alter 
-ro|c. demand had been made bv him and on the 

' p ' e weeks from the date of service of 

sucl,.demand, even though the company is com¬ 
wlon C ° bif,rt o1 S - 434 - ( is lo ’’rente a fiction as to 

m , , ;“,' pa r, v i r ml ** lo l»c unable to 

M\ Its debts. It the case comes within tl.e scope 

4 ll,!d >1 will not he open to the com- 

"v V its° dY. lhal ,. in r0 ’, ll , itv ; il is in « Position to 
' Jn1 ",, wol,l,J foll °w ‘hat in such a 

1 11 " dl I,c really unnecessary to enquire wiie- 


Iher the company is in fact solvent or not. AIR 
1927 Cal 625; C. A. No. 432 of 1961; 49 Law 
Times (Rep) 147, Rel. on. Cl. (a) of S. 434 (1) is 
distinct from Cl. (c) which relates to the state 
of commercial insolvency. No doubt in the latter 
case, it will he open to the Court to find out 
on a consideration of the value of the existing 
assets and liabilities of the company whether it 
is really in insolvent circumstances. But in the 
former case no such investigation is called for nor 
even can it be undertaken. (1904 ) 34 Com Cas 
209: (1964) 1 Com LJ 339: (1904) 2 Mad LJ 12: 
77 Mad LW 255: ILR (1904) 1 Mad 832: AIR 
1904 Mad 519 (522, 523) (Pt A) (Prs 10, 11) 
(DR). 

-S. 434 — Winding-up of banking company ~ 

Provisions of both Companies and Ranking Com¬ 
panies Acts are applicable — Bank unable to pay 
its debts — Court must order its winding up. See 
Ranking Companies Act (1919), S. 38. AIR 1965 
Pat 502 (DP>). 

S. 434 — Applicability — ‘Unable to pay its 
debts’ — Meaning of — S. 38 (1) of the Banking 
Companies Act is applicable when a banking com¬ 
pany is unable to pay its debts either within the 
meaning of S. 434 of the Companies Act (1950) 
or within the meaning of S. 38 (3) of the Bank¬ 
ing Companies Act. See Banking Companies Act 
(1949). S. 38 (1). AIR 1959 Pat 288. 

-S. 434 — Scope — Banking Companies Act 

(1949). S. 38 (3) — Effect of. 

1 he provision in S. 38 (3) of the Banking Com¬ 
panies Act, 1949, is an alternative one, and not in 
addition lo the provisions ol S. 434 of the Com¬ 
panies Act, 1950. (I960) 30 Comp Cas 324: AIR 

1959 Tripura 41 (43) (Pt B) (Pr 9). 

2. Sub-section (1) (a). 

N 

S. 484 — Creditor demanding payment soon 
by notices dated 19-4-1902 and 20-10-1962—Com- 
panv failing lo pay debt — Creditor making wind¬ 
ing up petition on 0-1-1964 — Petitioners cannot 
be held to have waived their statutory demand by 
mere delay -- Neither any period of limitation 
lor filing petition is prescribed nor is there any 
requirement that the winding up petition must 
be filed soon after expiry of three weeks. 49 Law 
Times 147. Rel. on. (1965) 2 Com LJ 215 (All). 

-S. 434 (1) (a) — Provision requires a creditor 

to serve on Company a demand requiring to pay 
sum due — Notice need not mention any lime — 
Provisions of law give the Company three weeks 
to pay — Right of creditor to take any action 
on ground of Company’s inability to pay its debts 
is postponed by three weeks from dale of sendee 
ol notice — Mention of any period not being of 
essence, recital of any shorter period in notice for 
payment would not nullify the notice. (1965) 2 
Com LJ 215 (AID. 

-S. 434 (1) — In order to raise the presumption 

under S. 434 (1) as to the Company’s inability 
lo pay its debts, it is not .sufficient to show 
merely that the company has omitted to pay the 
debt due to the petitioner creditor despite service 
of the statutory notice. It has further to he shown 
that the company has omitted to pay without 
reasonable excuse. The existence of valid counter¬ 
claims constitutes reasonable excuse for non-nav. 
ment. (1964) 34 Com Cas 963 (All). 

Ss. 434 and 483 (e) — Winding up for in¬ 
ability to pay debts — Basis of order is insolvency 

Debt not disputed by company as regards a 

substantial part — Petition for winding up can 

not be refused. See Ibid, S. 433. AIR 1963 Andh 
i ra 

Ss. 434 and 439 — Court Receiver appointed 
pending suit lor partition clothed with all powers 
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under 0. 40, R. 1 (d), C. P. Code — Can file a 
winding up petition for realisation of property — 
Debt due to joint family from company — Court 
receiver is creditor of company entitled to give 
notice under Ss. 434 and 439, Companies Act and 
file a winding up petition. See Civil P. C., O. 40, 

R. 1. 67 Bom LB 294: ILR (1965) Bom 531: AIR 
1966 Bom 4 (DB). 

S. 434 — Notice by creditor calling upon com¬ 
pany to pay debt to a third party — Validity. 

Section 434 nowhere requires that by the notice 
contemplated bv it the creditor should make a 
demand on the debtor to pay the debt to him- 
selt. I lie creditor is perfectly competent to 
direct his debtor to make payment to a third 
party under such notice. A Court receiver ap¬ 
pointed in a suit for partition of joint family 
properties issued a notice under S. 434, Companies 
Act calling upon the company to pay the debt due 
to the family to the Additional Collector, Bombay, 
who had attached the debt by issuing a prohibi¬ 
tory order on the company, for satisfaction of the 
lamily dues on account of income-tax. 

Held, that the notice was not defective but was 
in accordance with S. 434, Companies Act. It 
would have been perfectly open to the Company, 
on receipt of such notice from the Court Receiver, 
if so minded, to secure or compound lor the 
debt to the reasonable satisfaction of the Court 
Receiver. 67 Bom LR 294: ILR (1965) Bom 531: 
AIR 1966 Bom 4 (10) (Pt B) (Pr 10) (DB). 


(1 of 1956), S. 434, Note 2 

cases where the registered letter is accepted by 
the addressee. A tender of a registered letter 
which is refused by the addressee is as good a 
delivery as a letter which is accepted. Where a 
registered letter of demand, which is properly 
addressed to the company, comes back with the 
endorsement ot refusal made by the postal peon, 
the ordinary presumption which arises in the 
case of service by registered post under S. 27 
of the General Clauses Act and Ss. 114 and 16* 
ot the Evidence Act is available to the creditor. 
The creditor can rely on the endorsement of 
refusal for proof of the fact that the letter had 
been duly delivered or tendered to the company* 
but it refused to accept the letter. A letter of 
demand cannot be said to be not properly addres¬ 
sed by mere omission of the word ‘Private' in the 
name of a private limited company, if there is no 
other company of similar name at the address 
given. (1962) 32 Comp Cas 575: AIR 1961 Cal 439 
(449, 441, 442) (Pt B) (Prs 13, 14) (DB). 

~ S. 434 (1) (a) — Transfer of share effected 
after declaration of dividend — It cannot convey 
title to transferee to receive payment of dividend 
already declared — In such case transferor alone 
can be regarded as creditor of the company so 
as to entitle him to sustain a petition for wind¬ 
ing up of the company if the dividend is not 
paid in compliance with the provisions of S. 206. 
See Ibid, S. 206. (1964) 2 Mad LJ 12: AIR 1964 

Mad 519 (DB). 


-S. 434 (1) (a) — Company unable to pay ifs 

debts — Presumption as to, when arises — Debt 
due by company to creditor attached by prohibi¬ 
tory order — Notice calling upon company to pay 
debt to attaching creditor — No such presumption 
arises. 


If the conditions which have been laid down in 
Cl. (a) of sub-section (1) of S. 434 are complied 
with, there is a presumption that a company is 
unable to pay its debt. For such a presumption to 
arise, there must be a creditor to whom the Com¬ 
pany is owing a sum exceeding Rs. 500, secondly 
such a creditor must serve a notice making a 
demand tor the sum so due, upon the Companv 
by delivering the same at its registered office and 
lastly, it the Company neglects to pay the said 
amount within three weeks of such service of the 
notice the Company would he deemed to be un¬ 
able to pay its debt. Where by the statutory 
notice issued under S. 434. the Court Receiver, 
had in fact called upon the company to make 
payment to the income-tax authorities in order to 
liquidate the income-tax dues lor non-payment of 
which the debt had been attached, it cannot he 
contended that because of the subsisting attach¬ 
ment of the debt at the instance of the income- 
tax authorities, the companv was unable to com¬ 
ply with the requisitions contained in the statu¬ 
tory notice served by the Court Receiver. On the 
contrary, direct compliance of the statutory notice 
would have resulted in the payment of the income- 
tax dues and the attachment obviously would have 
fallen to the ground. 67 Bom LR 294: ILR (1965) 
Bom 531: AIR 1966 Bom 4 (11, 12) (Pt C) (Prs 12, 
13) (DB). 

-S. 434 — Inability to pay debt — Under 

S. 433 or S. 434 if the debt is disputed bona fide 
there is neither inability nor negligence to pay. 
See Ibid, S. 433. AIR 1962 Cal 613. 

-S. 434 (1) (a) — General Clauses Act (1897), 

S. 27 — Evidence Act (1872), Ss. 114, 16 — Deli 
very of letter of demand — Letter sent by regis¬ 
tered post returned as refused — Effect — Omis¬ 
sion of word ‘private’ in the name of a Private 
Ltd., company — Effect. 

The meaning of the expression ‘delivered’ in 
respect of a registered letter cannot be limited to 


-S. 434 (1) (a) — Existence of debt disputed 

by company — Discretion of Court. 

Where a creditor’s petition for winding up is 
contested by the company on the ground that no 
debt is due to him, the Court should ordinarily 
investigate the question and if it finds that the 
defence is a substantial one it has a discretion to 
direct the creditor to establish his claim in an inde¬ 
pendent action. It has also an equal discretion to 
decide the dispute particularly in cases where the 
defence to the claim is unsubstantial and once it 
is proved that the debt is due to the petitioning 
creditor, it should proceed with the winding up 
petition. (1870) ILR 11 Eq Cases 149, Rcl. on. 
(1964) 1 Com LJ 339: (1964) 34 Com Cas 209: 
77 Mad LW 255: (1964) 2 Mad LJ 12: ILR (1964) 

1 Mad 832: AIR 1964 Mad 519 (521, 522) (Pt B> 
(Pr 9) (DB). 

-S. 434 (1) (a) — Scope — From the mere 

fact that the liabilities of a Company as found 
in the affidavit of (he Registrar of Companies filed 
in Court far exceed its assets it does not neces¬ 
sarily follow that the Company is unable to 
pay its debts within the meaning of Ss. 433 (c) 
and 434 (1) (a). See Ibid, S. 433 (e). AIR 1964 
Mad 191. 

-S. 434 (1) (a) — ‘Creditor’ — Who is. 

The word ‘creditor’ is not defined in the Com¬ 
panies Act and therefore that term must be con- 
slrued in the ordinary broad sense, as including 
one who has a pecuniary claim against the com¬ 
pany. (1960) 30 Com Cas 324: AIR 1959 Tripura 

41 (44) (Pt C) (Pr 11). 

3. Sub-scclion (1) (b). 


-S. 434 — Judgment-debt — If cm 1 form 

ulation for winding up petition. 

he mere fact that an appeal is pending c oes 
■ent the judgment-debt from being made .he 
idalion of a winding up peti ion untessstay 
sxeculion of the decree is obtained pend g 
disposal of the appeal. So also, the m 
that the companv has put forward a claim 
nst the decree-holder and the claim is P 
adjudication by the Court, does not make me 
n based on the judgment-debt which ans 
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tout of a decree passed after contest, a disputed 
debt. (1962) 32 Comp Cas 575: AIR 1961 Cal 
439 (441, 442, 443) (Pi C) (Prs 3, 4, 5) (DB). 

4. Sub-section (1) (c). 

-Ss. 434 (1) (c) and 433 (e) — Inability to 

pay debts — Factors to be considered — Fixed 
assets, plant and machinery necessary for carrying 
on business of Company must be taken into ac¬ 
count in determining its solvency. 

On an application to wind lip a Company on 
the ground of its insolvency, the fixed assets and 
the plant and machinery, which are necessary for 
carrying on the business of the Company, can¬ 
not be ignored. The question to be considered 
is whether the company is able to meet its cur¬ 
rent demands and whether its existing and pro¬ 
bable assets would suffice to meet future demands. 
That, if all the demands were forthwith made upon 
it, it would be able to meet the demands only 
by mortgaging or selling its capital assets, perhaps 
closing down, does not mean that it is insolvent. 
AIR 1941 Pat 603 and AIR 1927 Cal 625 and AIR 
1942 Bom 231, Rel. on. 1965 Ker LJ 150: 1965 
Ker LT 198: (1965) 1 Com LJ 179: ILR (1965) 

1 Ker 495: (1965) 35 Coni Cas 410: AIR 1965 Ker 
241 (246, 247) (Pt D) (Pr 24). 

S. 434 (!) (e) — ‘Liabilities’ — Meaning of— 

Liability must be a debt — Paid-up share eapilal 
Is not liability. 

A company does not owe its members the share 
money paid bv them; the members have no rigid 
to ask tor the return ol the money paid by them. 
Lven in a winding up, what the members get it 
they get anything at all, is not a return of their 
share money, hut their rateable share of any sur¬ 
plus leit alter satisfying the creditors, and this 
share may he less or more than the share money 
Paid. It is true that ordinarily the Court does not 
go behind the Company s balance sheet to ascertain 
ds financial position, but this does not mean that 
'oeir lact that a particular item appears in 
the balance sheet under the head ‘liabilities' con¬ 
clusively establishes that that item is a liability 
( ; ( »mpany in the sense in which the word 
'liability is used in S 434 ( 1 ) (c). Nolwithstand 
ing that the word, ‘liabilities’ and not the word 
debt is used in that provision when referring to 
the contingent and prospective liabilities of the 
company, it is quite apparent that the liability 
reierred to therein must he a debt which the 
company has, or might or will have, to pay, some- 
thmg which cannot he said with regard to its 
paid-up share capital. (1869) 9 Fq 122, Foil 1965 

L ,! ,! 5 / 0: 1! >«« Ker LT 198: (1965) 1 Com U 
1CK(19«5) 1 Ker 495: (1965) 35 Com Cas 
410: AIR 1965 Ker 241 (247) (Pt E) (Pr 25). 

S. 434 (1) (a) and (c) — Demand under 

*°und to be invalid — Creditor can still 
P™y c «“«lcr Cl. (c) debtor’s inability to pay 


A proper demand made in accordance with the 
provisions ol S. 434 (l) (a) only gives the benefit of 
,he presumption that arises under it, hut if the 
demand is louncl to he invalid for any reason then 

^w! 1 ) / ,pen lo lhc creditor to fall back upon 
a. 434 (1 Me) and prove that the company cannot 

JVY d ‘ A,is - AIR 1948 Cal 335 and AIR 1951 
Md 499. Rel. on. (1960) 30 Comp Cas 324: AIR 
10o9 Iripura 41 (44) (Pt D) (Pr 11). 

SECTION 437. 


S. 437 can apply only to a case where there 
is a defect of territorial jurisdiction and not a 
case where there is an inherent want of compe¬ 
tence regarding the subject-matter of the proceed- 
ing. Where in respect of a matter (winding up) 
regarding which no jurisdiction whatsoever lias 
been conferred on a District Court under S. 10 
( 2 ) of the Act. a District Court can never be the 
Court within the meaning of that term as defined 
in S. 2 (II) and as used in S. 437, and the High 
Court cannot direct under S. 437 that the District 
Court in which proceedings for winding up have 
been commenced retain and continue the proceed¬ 
ings. ILR (1961) 1 Ker 230: 1961 Ker LT 481: 

1961 Ker LJ 702: (1961) 31 Coin Cas 641: AIR 

1962 Ker 64 (65, 66) (Prs 2, 3, 4). 

SECTION 439. 

SYNOPSIS. 

(Companies Act (1956), S. 439.) 

1. Scope. 

2 . Form of petition. 

3. Creditor’s application. 

4. Contributory’s application. 




S. 439 


S. 437 Applicability — Proceedings for 
finding up in Court having no inherent jurisdic¬ 
tion — Power of High Court to direct proceed¬ 
ings to be retained and continued in that Court. 


1. Scope. 

— Company incorporated outside 
India carrying on business in India — Winding up 
as unregistered company — Foreign creditors cnir 
prove their claims. See Companies Act (1913), 
S. 156. AIR 1962 SC 500. 

—7“S. 439 — Winding up petition — Motive o£ 
pefitioncr irrelevant when proper materials are 
before Court. 

£>ncc a party had put proper materials before 
I he Court making out a priina lacie case for wind¬ 
ing up, it would he irrelevant to consider the 
motive with which the petition was presented. 
AIR 1955 Bom 355, Foil. 67 Bom LR 294: ILR 

0965) Bom 531: AIR 1966 Bom 4 (12, 13) (Pi Dt 
(Pr 15) (DB). 

S* 439 — Rule ol estoppel — Applicability -— 
Person making winding up petition not denying- 
Irulli ol various things lo which he was parly 
hill raising contentions on basis that those things- 
were injurious lo interest of company — Buie of 
estoppel does not apply. See Evidence Act (1872) 

S. 115. AIR 1965 Cal 98. 

7 S. 439 — Petition under S. 153-C of Cone 
panics Act (1913) with alternative relief of wind¬ 
ing up — Petitioner can abandon relief under 
S. 153-C and claim relief of winding up. See 

Companies Act (1913), S. 166. AIR 1962 Gui 
269. s 

-Ss. 439, 442 — Companies (Court) Rules 

(1959), R. 96 — Winding up petition — Duty and 
power of Court — Petition if admitted can be 
stayed or admission can be revoked. 

4 he very institution of a winding up petition 
against a company, more so its advertisement 
adversely affects the reputation of Ihe company’ 
and, if done without reasonable and probable 
cause, is a wrong which can he restrained by suit 
It is also (he duty of the Court before admitting 
a winding up petition especially one brought by a 
contributory, to satisfy itself that there are prima 
facie grounds; and even after the Court has admit¬ 
ted a petition, it can, on being moved for ihc 
purpose by the company or some other interested 
person, stay proceedings and revoke the admis¬ 
sion. (1964) 1 Com LJ 257: 1964 Ker LJ 550 * 

(1964) 2 Ker LR 241: AIR 1964 Ker 21‘> Cm 
214) (Pt A) (Pr 2). U1Jy 
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, ^ inding of Banking Company — 

Souris power lo act suo niotu — (Banking Com¬ 
panies Act (1949), Ss. 37, 33, and 45-K (2)). 

A \\ inding up order cannot ordinarily be passed 
without a petition under S. 439 of the new Act. 
Such a petition is not necessary, however, in two 
cases: (1) when the affairs of a Bank come to 
the notice ol the Court bv reason of an applica¬ 
tion for moratorium under S. 37 and the Court 
is satisfied on materials before it that the Bank 
is unable to pay its debts and that moratorium 
cannot be granted or should not be continued; and 
(2) when a scheme has been sanctioned by the 
Court and it feels satisfied that the scheme is 
not capable of being worked satisfactorily. In 
the former case, the Court has no option but to 
order winding up, irrespective of whether a peti¬ 
tion under S. 439, is or is not filed. In the 
later case, it may, in its discretion, take action 
only after a petition is filed. 1959 BLJR 98: 
(1959) 29 Com Cas 487: AIR 1959 Pat 288 (292, 
293) (Pt E) (Pr. 29). 


S. 439 




2. Form of petition. 

Companies (Court) Rules, 1959, Rr. 95 
finding up petition can be decided on 


ami 21 — 
affidavits alone. 

There are no provisions in the Act or the rules 
made thereunder to show that an order of wind¬ 
ing up has to ho made on oral evidence alone and 
not on the affidavits, statutory or otherwise. The 
Companies Act like some other enactments also 
speaks of affidavits and counter-affidavits. Of 
course that does not mean that oral evidence is 
barred. All that it contemplates is that for pro¬ 
ceedings like these which need expeditious dis¬ 
posal affidavit evidence is more appropriate. No 
doubt even in case of affidavit evidence which 
must he based as a rule on personal knowledge 
of the deponent and not on his mere belief, it is 
open to the other party if he challenges the cor¬ 
rectness of the statements made therein to request 
Ihe Court to summon the deponent for cross- 
examination. It is thus clear that the affidavit 
evidence is not only permissible in matters like 
♦this, but also is the most desirable way to effec¬ 
tuate the speedy disposal of matters justly and 
properly. There is nothing in the Act to suggest 
that for the disposal of the petition oral evidence 
is a sine qua non and that the Court cannot act 
upon affidavits alone and dispose of the case if 
it is satisfied that the averments in the petition 
have been substantiated and there are justifying 
grounds for passing a winding up order. On the 
other hand, the Act and rules refer only to 
affidavits which being statutory must have their 
due weight and significance. 

Specially when the affidavit by petitioner cre¬ 
ditor for winding up has not been opposed or 
when opposition affidavits have been withdrawn 
and the opposition has consented to the winding- 
up, there can he no occasion for calling anv other 
evidence in support of the petitioner’s affidavit. 
(1965) 2 Com LJ 317: (1966) 1 Andh \VR 38: 
(1966) 1 Andh LT 289: AIR 1966 Andh Pra 285 
(287) (Pt A) (Prs 3, 4) (DB). 

-Ss. 439, 443 — Winding up petition — Amend¬ 
ment to introduce new matter — Subsequent 
events. 

In tlie ordinary circumstances the petitioners for 
winding up must he kept confined within the 
bounds of the allegations made by them in the 
petition. Where, however, an extraordinary situa¬ 
tion has arisen on account of subsequent events 
and when it is possible for the Court to consider 
the new material in the existing petition itself, it 


u° uId not be proper to drive the petitioners to 
ile a fresh petition merely on the technical ground 
that the amendment would introduce new matter 
when neither the company nor the shareholders 
were likely lo he taken by surprise, if the amend¬ 
ment was allowed. 63 Bom LR 815: 1961 Na* 

m mm A? 2 (f°” C “ 2 ‘ 5: A '" 1X2 

439 Petition for winding up not pro¬ 
perly signed — Effect — If fatal. 

The legal consequence of a petition for winding 
up not being properly signed bv the petitioner 
is a mere irregularity which can he cured at anv 
time. AIR 1953 Bom 79, Rel. on. 60 Bom LR 
1283: (1959) 29 Com Cas 133: ILR (1959) Bom 
-9o: AIR 1959 Bom 386 (387, 388, 389, 390) 
(Pt F) (Prs 16, 12, 13, 5) (DB). 

~S. 439 Petition for winding up on ground 
of indebtedness of company — Petition itself must 
he self-sufficient to prove the ease — (C. P. Code 
(1908), O. 7, B. 1 and O. 6, R. 2.) 

A petitioner who applies for winding up of a 
company on the ground that the company is un¬ 
able to pay its debts, must make out sufficient 
grounds in the petition itself and if such grounds 
have not been so made out, the Court is not en¬ 
titled to lake notice of other evidence that may 
be produced in the affidavit of other parties. Nor 
should the Court allow the petitioner an opportu¬ 
nity to introduce further evidence regarding in¬ 
debtedness bv fresh affidavit to be filed bv him. 
AIR 1927 Cal 625 and AIR 1960 Cal 764 and 
(1875) 10 Ch App 188 and Bucklev, 13th Edition, 
page 471, Rel. on. (1964) 2 Com LJ 178: (1965) 35 
Com Cas 180: G9 Cal WN 1. 

3. Creditor’s application. 


S. 439 (1) (h) — Petition for winding up 

— Creditor’s application — Creditor whether a 
corporation or department of State Government — 
Test to determine whether institution is corpo¬ 
ration — Held petitioner was State Government 
and not corporation and as Art. 149, Limitation 
Act, applied its claim was not barred. 

Held, (1) that the recitals in the mortgage-deed 
and the Hyderabad Industrial Fund Rules, 1347 
(II), as amended by the Hyderabad Industrial 
Fund Rules, (An. P. Amendment) Act, 1957, show¬ 
ed that the Industrial Fund was a department of 
the erstwhile Government of II. E. H. the Nizam, 
(2) that none of the attributes essential to a 
corporation existed in the case of this Fund which 
had no separate legal existence. It was a depart¬ 
ment of the State. One of the tests to find whe¬ 
ther an institution is a corporation or a depart¬ 
ment of the Government is to enquire whether the 
undertaking functions as a responsible indepen¬ 
dent organisation and not as part of any depart¬ 
ment of State. Another test would he to see 
whether it is endowed with the capacity to con- 
Iract obligations and of suing and being sued. 
Further, the power lo possess, use and change 
a seal is incidental to a corporation and a corpo¬ 
ration aggregate can. as a general rule, 
or express its will by deed under its 
seal. (1949) 2 All ER 327 and (1898) 

Disting.; (3) that the claim made by the peti¬ 
tioner, namely, the State of Andhra Pradesh, was 
governed by Art. 149, Limitation Act, 1908, and 
was not barred bv limitation. ILR (1962) Andh 
Pra 195: AIR 1963 Andh Pra 479 (481 to 484) 
(Prs 10, 14, 16, IS) (DB). 

-S. 439 (1) (b) and (2) — Trust deed for 

repayment of debentures — Petition for binding 
up hv trustees — Burden of proof Procedure. 

As’between the company and a creditor, a credi¬ 
tor, who is unable to obtain pavmcnt of his debts 
is entitled ex debito justitiac to an order for win 


only act 
common 
AC 667, 
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4ng up of the company on proof that the com¬ 
pany is unable to pay its debts. The Court will 
•dismiss a winding up petition by a person claim¬ 
ing to be creditor of the company if the petitioner 
does not affirmatively establish that he is in fact 
such a creditor. (1865) 11 IILC 389, Relied on; 
(1879) 10 Ch D 681 and AIR 1917 Cal 39 (FB), 
Distinguished. The objection that the petitioners 
are not creditors can be taken by an opposing 
unsecured creditor. Every creditor of the com¬ 
pany is entitled to appear at the hearing and 
oppose the order for winding up. If the petition 
is liable to be dismissed on the ground that the 
petitioners are not creditors of the company or 
on the ground that there is a serious dispute on 
that question and that dispute cannot be resolv¬ 
ed on the affidavits, that contention is open to 
all those who are entitled to oppose the petition. 

Where the petitioners present the winding up 
petition on the ground that they are trustees for 
holders of debentures appointed by the debenture 
trust deed and as such creditors within the mean¬ 
ing of sub-section (1) (b), read with sub-sec¬ 

tion (*2) of S. 439 and there is a serious dispute 
on the questions whether the debentures were 
issued without any consideration and whether the 
debentures and the debenture trust deed were 
fictitious documents and were brought into exist¬ 
ence by the company with a view to defeat and 
delay the claim of its creditors, which cannot be 
resolved on affidavits the Court will not pass a 
winding up order. AIR 1960 Cal 764 (767, 708) 
(Prs 12, 16, 17, 18, 13, 15) (DR). 

S. 439 ( 2 ) — Creditor — Transfer of debt 
owed by Company — Transferee and not trans¬ 
feror is creditor of Company — Transfer of Pro¬ 
perty Act (1882), S. 130. 1965 Ker L.I 150: 1905 
Ker LT 198: (1965) 1 Coin LJ 179: ILR (1965) 
1 Ker 495: (1965) 35 Com Cas 410: AIR 1965 Ker 
241 (244, 245) (I>l R) (I> r 11). 

— Ss. 439 (b), 433 (e) — Winding up applica¬ 
tion by a creditor whose debt was time-barred 
7~ Maintainability. See Ibid, S. 433 (e). AIR 

1964 Mad 191. 

“ ^ Inding up petition by creditor — 

Disputed debt — Effect of. 

A petition for winding up with a view to on¬ 
ioning payment of a disputed debt is an abuse 
o! the process of the Court. Rut if it is shown 
that the alleged dispute is not a bona tide one 
trie objection to the petition tails. ’ 

Where a company after again and again beg¬ 
ging lor time, for payment of a debt, sprang on 
tlie petitioner, at the last moment the assertion 
that the debt was a disputed one and hinted at 

conspiracies and frauds in the taking over the 
assets ol another company and the formation of 
the present company: 

Held, that it might not be a case of a disputed 
,, a ! ld pcl,l,on for winding up would be 

i-V*Vo '* 1 ( ° niP CU * 841 A1I{ 1900 Ma(1 

2o4 (•>.).>, 2 ;> 6 ) (Prs 5 , 6 ). 

4 r' ^ hiding up of banking company — 

Udnabllhy" b> Dc P osl,ors ’ Association — Main- 

Section 4.10 of the Companies Act, 1950, Rives a 
‘ sl ll,ost ' wl [° apply for (he winding up 

i,n application for winding 
'- 1 ? '! i' lia "k ,n S Company filed by the Depo- 

, no | M " '\ ’"mo V 10 l!i,nk Ls no1 maintain- 
t „ -‘• !J , wh «> 11 »•»* not been shown 

■ at the Assocla mil is a legal entity or that it is 

one f»t Hit* parlies in the list given in S 

l.)o9 RLJR <)H: (1959) 29 Com Cas 487: AIR 1959 
Pal 288 (289) (I»l A) (Pr 6 ). 1J J 

l Vol. 3.1 En. D. 00. 


4. Contributory’s application. 

S. 439 — Shareholder’s petition for winding 
up Majority oi shareholders against winding 
up — Considerations for Court — Wishes of 
majority to prevail. See Companies Act (1913), 
S. 166. AIR 1962 Gu( 269. 

-—Ss. 439 (3) and 443 (2) — Winding up — 
Fully paid-up shareholder is en titled to make peti¬ 
tion Order cannot be made unless he makes 
out special ease on just and equitable grounds — 
Ground of Company’s insolvency is virtually un¬ 
available to him. 

A fully paid-up shareholder is contributory 
under S. 428 and though, therefore, he is entitled 
to bring an application for winding up, the fact 
remains that ordinarily he has nothing to lose 
by the continuance of the Companv and nothing 
to gain by its winding up, or, in other words, he 
has no interest in a winding up. Although, in the 
fact oj sub-section (3) of S. 439 this is no dis¬ 
qualification, it has an important bearing on the 
just and equitable’ aspect of the matter as also 
on (he exercise of the discretion vested in the 
Com t by S. 433. 1 he Court is not readily moved 

to exercise its discretion bv a person who is not 
really aggrieved; nor is it readily persuaded by 
such a person that it is just and equitable that a 
company should he wound lip. In the generality 
of cases, he would have some adequate remedy 
other than a winding up so that sub-section (2) 
of S. 443 would come into play. Unless, therefore, 
he makes out a very special case, the ground of 
Com pa n\ s inability to pay its debts is virtually 
unavailable to him. r \ he ease usually made out 
is that it is just and equitable that the company 
should he wound up because the substratum of 
the company is gone, in other words, because 
the main object for which the companv was form- 
ed has become impracticable. Halsbury (Simonds 
Edition), \ ol. VI, p. 541 and Charlesworth (Com¬ 
pany Law, 7th Edn., I960, p. 282) and Palmer’s 
Company Law. 20th Edn., p. 701. Rel. on. 1965 
Ker- LJ 150: 1965 Ker LT 198: (1965) 1 Com LJ 
179: ILR (1965) 1 Ker 495: (1965) 35 Corn Cas 

410: AIR 1965 Ker 241 (242, 243, 244) (Pt A) 
(Prs 5, 6, 9). 3 

-S. 439 (1) (c) — Contributorv’s application 
— I roper remedy available under S. 398 hut not 
pursued — Petition for winding up was liable to 

he dismissed. See Ibid, S. 433 (f). AIR 1964 
Ker 212. 

“ S * d) (<*) — Petition for winding up by 
shareholder who has not paid calls in arrears is 
maintainable. (1870) 10 Eq 403, Dissented from 
and held doubted in (1879) 13 Ch D 400 and 

(1892) 1 Ch 408, Rel. on. AIR 1963 Orissa 1 (5) 
(Pt A) (Pr 19). ' 

SECTION 441. 

551 — Companies (Court) Rules 
Within one year after its com- 
Meaning — Commencement is 
of winding up order and not 


-Ss. 441 ami 

1959, R. 311 — 


menccment — 
from (tie date 
lirtional commenremenl envisaged |> v S 441 
Ibid, S. 551. AIR 1963 Andli Pra 132. ‘ ' ^ 

rf‘ . 44 ‘ Duty of official liquidator to file 

and,led slalom out. See Ibid, S. 551. AIR 1903 
Andli Pra 132. 

--s. 441 — Companies Art ( 1913 ), Ss. 229 1C.8 

--Scope - Insolvent Company _ Interest' „„ 
debts due to creditors - Interest up to the date 
ol petition lor winding up only admissible — 
Iravam ore Cochin Company Rules (195'>) 

Ker IT 208. mPan ‘ CS AC ‘ (,9l:,) * S ' 22 «- 003 

: S V 44 |’ 4u0 > 45C . 4 ">7, 530—Disposition of pro¬ 
perty by directors and disbursement of the amounl 
thus obtained towards salary arrears of staff and 
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directors’ remunerations, between date of presenta¬ 
tion of winding up petition and winding up order 
are void. 

The etfect of S. 536 (2) is that Director or any 
other employee who has disposed of the property 
of the company becomes liable for all monies of 
the company expended by him since the com¬ 
mencement of the winding up. It is, of course, 
open to a Court to validate transactions bona fide 
entered into by the company for its benefit. Under 
Ss. 456 and 457 (3) the company’s property, 
after the appointment of provisional liquidator has 
to be in his custody, subject to the control of 
the Court. So long as the order of the appointment 
of the provisional liquidator is operative, Ihe 
powers of the Directors must remain in abeyance. 
Since under S. 441 (2), the winding up of a com¬ 
pany by the Court in cases other than those of 
voluntary winding up shall be deemed to com¬ 
mence at the time of presentation of the petition 
for the winding up, all dispositions of the property 
of the company made between the date of the 
presentation of the petition for winding up and 
the winding up order, unless of course the Court 
otherwise orders, are void: 1897 A. C. 575 and AIK 
1930 Mad 1012, Rel. on. 


The compromise made bv the directors of the 
company (Bank in liquidation) with the com¬ 
pany’s judgment-debtor and selling the property 
mortgaged by the judgment-debtor with the com¬ 
pany free of the mortgage, after the appointment 
of a provisional liquidator of the company is not 
in accordance with law. 

On proof of disbursement towards the remunera¬ 
tion of the manager which was not due and 

towards the remuneration of the directors (even 
though they refunded the amount later on), the 
case falls within the purview of S. 543 (1) (a). 

The Court has to satisfy itself that there has been 

a breach of trust; and, further, that this has result¬ 
ed in a pecuniary loss to the company. Once 
a case is made out under (a) it is not further 
necessary to bring the case under (b) as well, 

in view of disjunctive ‘or’ inserted between (a) 
and (b) of S. 543 (1). The applicant must show 
(i) mis-applicalion, retention or liability or ac¬ 
countability for any money or properly of the 
company, (ii) breach of trust or misfeasance in 
the nature of breach of trust or duty, (iii) result¬ 
ant loss therefrom, and (iv) an interest in the 
result of the application. (1963) 33 Com Cas 1043: 
AIR 1962 Punj 433 (438, 439, 440) (Pt B) (Prs 29, 
30, 33, 37). 

-S. 441 (2) — Winding up — When com¬ 
mences — ‘Shall be deemed to commence’. See 
Debt Laws — Displaced Persons (Debts Adjust¬ 
ment) Act (1951), S. 19 (2). AIR 1960 Punj 476. 

-S. 441 — Object of. See Companies Act (1913) 

S. 168. AIR 1958 Punj 341 (DR). 

[Reversed on another point in AIR 1961 Punj 84.1 


SECTION 442. 

-S. 442 — Companies (Court) Rules (1959), 

R. 96 — Winding up petition — Duty and power 
of Court — Petition if admitted can be stayed 
or admission can be revoked. See Ibid, S. 439. 

AIR 1964 Ker 212. 

-S. 442 — Scope of. See Companies Act (1913), 

S. 169. AIR 1958 Punj 341 (DB). 

[Reversed on another point in AIR 1961 Punj 84.] 


SECTION 443. 

•-S. 443 — Winding up proceedings — Order 

to keep, pending — When to be made. See Com¬ 
panies Act (1913), S. 179 (1). AIR 1959 Ail 276 
ton). 


S. 443 — Section gives wide powers to Court 
to order winding-up — Total disability of Com- 
pany to pay off creditors — Existence of ever 
increasing burden of interest — Deteriorating slater 
ol management and control of business owing to 
sharp difference between shareholders •— Court 
can order winding-up. (1965) 2 Com LJ 317^ 
(1966) 1 Andh WR 38: (1966) 1 Andh LT 289: 
AIR 1966 Andh Pra 285 (287) (Pt B) (Pr 3) (DB)*. 

-Ss. 443, 439 — Winding up petition — Amend¬ 
ment to introduce new matter — Subsequent 
events. See Ibid, S. 439. AIR 1962 Bom 133. 

--Ss. 443 and 484 — Ex parte petition for wind¬ 
ing up — Procedure and practice — Appeal — 
— (High Court Rules and Orders — Bombay High 
Court Original Side Rules, R. 733). 

The principle underlying R. 733 is that a peti¬ 
tion should not be heard on merits without giving 
an opportunity to all persons who are interested 
in the company from coming up before the Court 
and putting before the Court their point of view. 
It is open to present a petition ex parte for the 
winding up in which case the company Judge may 
accept or may not accept it. He may, 
on perusing the petition, reject it. Where he 

chooses to accept it, the practice followed by the 

Bombay High Court indicated is for the company 
Judge to direct that a notice should be given 
to the Company. 

Failure of the company Judge to exercise his- 

jurisdiction and hear the party, would make his- 
eider appealable under S. 202, Companies Act of 
1913. (S. 484 of 1956 Act). 60 Rom LR 1240: 
(1959) 29 Com Cas 127: ILR (1958) Bom 1237r 

AIR 1959 Bom 170 (171, 172) (Prs 2, 3, 4) 
(DB). 

-Ss. 443, 433, 372 and 374 — Violation of 
provisions of S. 372 — Remedy is provided in 

S. 374 — Recourse to winding up petition not 
proper. See Ibid, S. 372. AIR 1965 Cal 98. 

Ss. 443 (2), 397, 398 — Application under 
S. 397 or 398 — Not an alternative remedy 
contemplated by S. 443 (2). 69 Cal WN 137: 

(1965) 1 Com LJ 35: (1965) 35 Com Cas 187. 

-S. 443 (1) (a)—Winding up — Powers of Courl 

— Object of winding up on ground of indebted¬ 
ness only ostensible and not real—Court cannot 
order winding up of company. 

Where the machinery of winding up is sought 
to be set in motion for purposes other than to 
secure a winding up of the company, and where 
the real object is something other than winding up, 
and the claim for winding up is the ostensible but 
not the real object of the petitioner, the Court- 
will not lend its aid to the petitioning creditor by 
making an order for winding up of the company. 
(1894) 2 Ch. 349, Rel. on. 

The petitioner-Company P had applied for an 
order for winding up of C Company on the ground 
that C was indebted to P, C did not raise any 

objection, but on the contrary, had readily obliged 
P by sending it an acknowledgment of its liability 
and also an admission of its inability to pay debts. 

It was proved that same group of persons were 
controlling both P and C and one of them besides 
being a director of P and C. was also a director 
of another company which claimed to be a credi¬ 
tor of C. The application was resisted by A, who 
was in possession of a colliery of C under an 

agreement, and had advanced considerably 
sums of money for the working of mines. Bu 
the directors of C, after having failed to obtain 

further loans from A, were trying to oust him 

from the possession of C’s colliery and after 13 
ing failed to gain that object, they caused V l(J 
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commence winding up proceedings in order lo 
remove him from the possession of C’s colliery. 

Held, on facts and circumstances of the case, 
that the application was an abuse of the process 
of Court. The fact that C did not raise any 
objection lends strong support to the conclusion 
that this application was collusive and the real 
object of the P was not to obtain a winding up 
order of C for the benefit of the creditors but 
something else, namely, to compel A to part with 
possession of the colliery in favour of the Official 
Liquidator to be appointed bv the Court. (19G4) 
2 Com LJ 178: (1965) 35 Com Cas 180: (’65) 69 Cal 
WN 1. 

-S. 443 (2) — Winding up petition — Grounds 

for. See Ibid, S. 433 (c). 060) G4 Cal WN 828. 

-S. 443, 397 and 398 -Application for wind¬ 
ing up — Powers of Court — Court cannot inter¬ 
vene in internal management when application can¬ 
not be sustained. 

It will not be competent for the Court whose 
jurisdiction has not been invoked under Ss. 397 
and 398 of the Companies Act, 1956 to pass an 
order which will have the ell’ect of intervening 
in the management of the company in an appli¬ 
cation for the winding up of the com¬ 
pany. In an application for winding up 
it can either dismiss the petition or make an 
order tor winding up of the company and once 
it is found that the winding up petition cannot he 
sustained, it will he the duty of the Court under 
S. 443 to dismiss it. Further it cannot while dis¬ 
missing the petition impose on the company a 
management bv the Court for any period of lime. 
75 Mad LW 497: (1962) 32 Com Cas 1108: AIR 
1902 Mad 493 (494, 495) (Prs 6, 7) (DR). 

-Ss. 443 (2) and 433 (1) (f) — Winding up 
petition — Company in financial trouble — Com¬ 
pany not able to carry on business for want of 
finance — State, a share holder, preparing scheme 
but managing agent not accepting the same but 
following obstructionist policy — Plea of alterna¬ 
tive remedy based on S. 443 (2) held did not 
avail the company — It was held just and equit¬ 
able to wind up company. See Ibid, S. 433 (f). 
AIR 1963 Orissa 1. 


S. 443 (2) — Companies (Court) 


Rules (1959) 
96 and Part 
contributory 
and private 
company 


framed by Supreme Court, Part 3 R. 

1,R. 9 — Winding up petition by 
~ Company substantially a family 

company though nominally a public _ r .. 

Advertisement of petition should be suspended till 
petition for rejection of winding-up petition on 
ground of mala fide is disposed of. 63 Puni LR 
568: (1961) 31 Com Cas 587: ILR (1961) 2 Puni 

639: AIR 1961 Punj 505 (506, 507) (Prs 9, 10) 

SECTION 445. 

- S. 445 (3) — Agreement between bank and 
ns employees to pay retrenchment compensation 

— Compulsory winding-up of bank under S. 445 
(3), Companies Act — Employees claiming 
retrenchment compensation — Retrenchment has 
restrictive meaning — Employees are not entitl¬ 
ed to such compensation. See Industrial Disputes 
Act ( 1947), S. 25- F. AIR 1965 Cal 552 (DB). 

—Ss. 445 (3), 530 — Industrial Disputes Act (1947), 
Ss o (OO), 25-FFF — Words and Phrases — 
Retrenchment — Termination of services of em¬ 
ployees upon winding up of Bank — Compensa¬ 
tion payable to them in terms of contract of em¬ 
ployment and statutory retrenchment compen.su- 
1,011 distinguished — Discharge under S. 445 (3) 

c f Acl whe,her ‘retrenchment’ under 

S. 2 (OO) of Ihe Industrial Disputes Act — Benefit 
under S. 25-FFF, if employees entitled to. 


Retrenchment* connotes in its ordinary accepta¬ 
tion that the business itself is continued but that 
a portion of the staff or the labour force is dis¬ 
charged as surplusage. The termination of the 
services of all workmen as a result of the closure 
of its business cannot properly be described as 
retrenchment. AIR 1957 S. C. 95; AIR 1957 S. C. 
1~1, Rel. on. S. 25-FFF of the Industrial Disputes 
Act has nothing to do with retrenchment compensa¬ 
tion as such. 1 he section creates a new right in 
the employees for compensation in case of closure. 
It does not merely provide for method on which 
compensation is to he awarded in cases of closure 
ol business. In order to bring the assets of a 
company under a liability with regard to the 
termination of the services of its employees, there 
must be voluntary, active, intelligent discontinu¬ 
ance by the company of the employment at a 
time and under circumstances, when it is optional 
eilher lo continue or to discontinue it. (1871) 16 
Solicitor’s Journal 46, Rel. on. 

Held on facts, that (i) the tripartite agreement 
cleaily showed that only those employees whose 
services were terminated as the result of retrench¬ 
ment should get the benefit of it and the ap¬ 
pellants whose services were continued after the 
retrenchment could not get the benefit of the 
agreement, (ii) Ihe agreement only contemplat¬ 
ed a gradual and phased reduction in the staff 
and implied that the Bank had the option of 
terminating the services of some employees and 
did not contemplate a discharge of all its em¬ 
ployees by reason of a total closure of the busi¬ 
ness loi any reason whatever. The discharge of 
the employees of the Bank under S. 445 (3) bv 
reason of the winding up order excluded all possi- 
bihty of a phased reduction of the staff and did 
not amount to retrenchment, (iii) Even assuming 
diat there was a contract under which the em¬ 
ployees were given the benefits claimed by the 
appellants, the claim made by them must fail 
because upon the winding up order being made 
the Bank had no longer the option either to retain 
or retrench the services of the appellants, (iv) 
Consequently, the appellants, who were employees 
on the date the winding up order was made, could 
not claim the benefits, which had been rejected 
by the Official Liquidator, either on the basis of 
the tripartite agreement or on the basis of oral 
contracts. But they were entitled to the benefits 
conferred upon them by S. 25-FFF of the Irulus- 
trial Disputes*Act. (1871) 16 Sol. Jo. 46, Rel. on 
(1835 1 Ad. & Cl. 685, 689; (1870) 9 Eq 149* 

(I 8 72 ) 14 Eq. 417; (1905) 1 Ch. 357; (1952^ A.C. 

1037 AIR 1960 S ‘ C ’ 257 ’ Dislins * <’ 63 ) 67 Cal WN 

445 ^ “ Claim for closure compensation 

— When arises — No discharge under — Workers 
held not entitled to closure compensation See 

issra 'srg«r (i9,,K s - 25fff: «« 

:- S - 445 O) — Applicability — Order for wlnd- 

, e “ p — , s,i ' 1 > r of > °n appeal and approval and 
adoption of scheme for continuance of business „f 

company — Discharge of workers — If involved 

— Industrial Disputes Acl (14 of 1947), S. 25-FFF 

— Applicability - “Closure” - Company ownl.,,. 

"I" 7 ! JJ l11 loused to stranger without transfer 

oi goodwill — Lesecc undertaking to pay warms 

sfrsri "'“ s - 

S. 445 (3) of the Companies Act provides that 
once a winding up order is made it shall i 
deemed lo he a notice of discharge to the of cers 
and employees oi the company, except when the 
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Industrial 
be a lay 


business of the company is continued. Where, 
however, though an order for winding up of 
the Company is made by the Company Judge 
that order is expressly stayed by the appellate 
Court which approves of and adopts a scheme 
for continuing the business of the company, there 
is no scope for holding that there is a discharge 
of the workers under S. 445 (3) of the Act. Jt 
would also follow that there is no closure of 
the mills so as to entitle the workers to closure 
compensation under S. 25-FFF of the 
Disputes Act, albeit that there might 
off of the workers. 

“Closure” under S. 25-FFF of the Industrial 
Disputes Act implies complete stoppage of busi¬ 
ness and discharge of the workers thereby. It is 
different from a lay off. Where the Industrial 
Tribunal contemplates the possibility of the under¬ 
taking being reopened and the business being 
carried on as before, there could be no “closure”. 
Retrenchment or “transfer”, “lay off” and “clo¬ 
sure”, all these involve in one sense or another a 
change or stoppage of services by the workers. 
But there is a distinction between retrenchment 
or transfer, lay oil and closure. Retrenchment 
means discharge of surplus labour by the employer 
otherwise than by way of punishment. The busi¬ 
ness continues to be run by the same employer. 
In the case of a transfer of the 
business, there is a change of employer 
which ordinarily imports a fresh con¬ 
tract of service between the workers on the one 
hand and the new employer on the other. In 
the case of a transfer, in one sense, the old service 
ceases and a new one comes into existence. The 
case of closure is different. The business stops 
and there is a termination of service thereby. It 
may be that as a result of the stoppage of busi¬ 
ness, its undertaking and goodwill are sold to a 
third parly and the latter employs the same 
workers. That would be a case of a new contract 
of service between the workers and the purchaser. 
The old employer in such a case has no further 
interest in the business. The Industrial Disputes 
Act provides for compensation in all these cases 


bv Ss. 25-F, 25-FF and 25-FFF. 

Where there is only a lease of the factory or 
undertaking as a going concern and the employer 
(company) continues to have title to and owns 
the undertaking (mills) and the factory continues 
to work with the same old employees who were 
being engaged when the company was directly 
managing the affairs of the mills, there cannot 
be said to be any closure or discharge of workmen 
or retrenchment or transfer, there having been 
no transfer of the goodwill of the Company. 
Hence, in such a ease, the provisions of S. 25-FFF 
have no application and the workers cannot have 
any claim to closure compensation under that 
section. (1963) 2 Mad LJ 2/3: (1963) 2 Comp LJ 
113: AIR 1964 Mad 158 (159, 160, 161, 162) 
(Prs 5, 12, 13, 14, 17) (DB). 


SECTION 446. 

SYNOPSIS 

(Companies Act (1956), S. 446.) 

1. Scope. 

2. Other legal proceedings. 

3. Suit or proceedings against the company. 

4. Application for leave — Requirements. 

5. Leave by Court. 

6. Secured creditor — Position of. 

7. Winding up order — Effect. 

8 Appointment of provisional liquidator. 

0. Limitation. 


1. Scope. 

® S- 446 — Scope — Provisions of S. 41, Life 
Insurance Corporation Act being special provisions 
prevail over S. 446 — Company ordered to wound 
up on 9-11-1959 — S. 44 (a) of Life Insurance 
Corporation Act cannot be taken advantage of. 

II the Tribunal has jurisdiction under the Life 
Insurance Corporation Act to entertain and decide 
matters raised in the petition filed under S. 15 
of the Act the consequential provisions of sub- 
s. (1) of S. 446 of the Companies Act, 1956 will 
not operate on the proceedings which were pend¬ 
ing before the Tribunal or which may be sought 
to be commenced before it. The provisions of the 
special Act, i.c., the Life Insurance Corporation 
Act, will override the provisions of the general 
Act, viz., the Companies Act, 1956 which 
is an Act relating to companies in general. Damji 
Valji Shah v. Lile Insurance Corporation of India, 
(1965) 35 Com Cas 755: (1965) 2 Com LJ 190: 
(1965) 2 SCJ 371: AIR 1966 SC 135 (139, 140) 
(Pt A) (Prs 18, 19, 20, 21, 22). 

-S. 446 — Kerala Agriculturists Debt Relief Act 

(31 of 1958), S. 15 — Application to restrain 
creditor from executing decree — Creditor, a 
banking company ordered to be wound up — 
S. 446, Companies Act (1956) and S. 45-B, Bank¬ 
ing Companies Act, (1949) are attracted. See 
Debt Laws — Kerala Agriculturists Debt Relief Act 
(31 of 1958), S. 15. AIR 1966 Ker 147. 

-S. 446 — Scope — If overridden by S. 45-C, 

Companies Act—Section 45-C, Banking Companies 
Act docs not override Ss. 446 and 537 of Com¬ 
panies Act — Companies Act (1956), Ss. 446 and 
537. See Banking Companies Act (1949), S. 45-C. 
AIR 1930 Ker 243. 

-S. 446 — Scope. See Companies Act (1913), 

S. 169. AIR 1958 Punj 341 (DB). 

tReversed on another point in AIR 1961 Punj 84.] 


2. Other legal proceedings. 


-S. 446 (1) — Company — Pending assessment 

proceedings company going into liquidation —• 
Companies Act (1956), Ss. 391, 436 — Department, 
if could become creditor under S. 391 — S. 446 
does not apply to income-tax proceedings—Powers 
of High Court under S. 66 of former Act. See 
Income-tax Act (1922), S. 3. (1963) 1 ITJ 291 
(All). 

-S. 446 — Applicability — ‘Other legal proceed¬ 
ing’ — Suit by Company — Subsequent order for 
winding up — Dismissal of suit for default — 
Legality — Ccmpany — If should be described 
as represented by liquidator — Civil P. C., O. 29, 
R. 1 — Companies Act (7 of 1913), S. 172 — 
Representative of company need not be arrayed 
as party — Naming the company as party with¬ 
out indicating who its representative is, is suffi¬ 


cient. 

Held, ‘proceeding’ mentioned in S. 446 of the 
Companies Act, 1956, comprehends only the steps 
in action, taken by a party, but not the Court s 
orders thereon, and therefore a dismissal of a 
suit instituted by a company, is not a proceeding 
against the company within the meaning ot that 
section. It is not essential that the representatives 
of a company should appear on the array of 
parties to an action concerning the Company. A 
comparison of the provisions of Ss. 29 and 32 of 
[he Civil Procedure Code and of the several illus¬ 
trative forms of Title of suits in Appendix A to 
he Code would show that it is enough to name 
he company itself as a party to the proceeding, 
vithout indicating who its physical representative 

AIR 1955 All 169 (FB), AIR 1959 

oq 0 - PRP No 1217 of 1960 from Com- 
mny Petition No. 2 of 1956, Ref. (1963) 1 Comp 


s. 
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LJ 314: ILR (1963) 1 Ker 479: AIR 1964 Ker 97 
(98, 99) (Prs 4, 5, 6). 

3. Suit op proceedings against the company. 

S. 446 — Proceedings against company — 


Decree-holder attaching debt due to Bank m 
execution of decree — Final order passed under 
C. P. Code, O. 21, R. 46-B (Ker) before winding 
up of bank — Proceedings in execution of order 
against garnishee are not proceedings against 
Bank, order having been passed before winding 
up. 

As the order nisi having been served on ihe 

garnishee (respondent) and having been made 
final and absolute, on the terms of O. 21. R. 46-B 
(Ker), C. P. C. before the winding lip of the bank 
(judgment-debtor) the appellant decree-holder is 
entitled to execute that order as a decree against 
the garnishee regardless of the fact, that the 
right of the decree-holder had sprung from the 
judgment recovered against the bank. A proceed¬ 
ing to execute the final order against the garnishee 
cannot be construed to he a proceeding against 
the bank and is not within the prohibition of 
S. 446 of the Companies Act. 1964 Ker LJ 21: 
(1964) 1 Com LJ 83: ILR (1964) 1 Ker 475: 

(1964) 1 Ker LR 259: AIR 1965 Ker 47 (48, 49) 
(Pi B) (Prs 4, 5, 6). 

-S. 446 (as amended by Companies Act (I960) 

‘Proceeding’ meaning of — Permission 



of Company Judge to continue proceedings start¬ 
ed by the Company when necessary. 

Where a company has initiated a proceeding in 
a Court of law whether before or afler the wind¬ 
ing iif> order, no permission of the Company 
Judge is needed for continuing the proceedings. 
Permission of the Company Judge under the sec¬ 
tion is required only where proceedings are start¬ 
ed with the object of fastening liability on the 
company or with the intention of escaping a liabi¬ 
lity in respect of a claim which has not been brought 
into Court by the Company itself. The word ‘pro¬ 
ceeding’ in S. 446 comprehends only the steps on 
action taken hv a parly, but not the orders passed 
thereon bv the Court. A dismissal of a suit insti¬ 
tuted hv a company, therelore, is not a proceed¬ 
ing against the company within the meaning of 
the section. AIR 1955 AH 169 (FB), Rel. on. ILR 
(1963) 1 her 479: (1963) t Comp LJ 314: AIR 
1964 Ker 97 (98. 99) (Pt A) (Prs 4, 5). 

~-S. 446 — Suit against directors for fraud prac¬ 

tised on plaintiffs in inducing them to purchase 
shares — Maintainability — Suit not barred under 
S. 171 ol Companies Act. 1913. See Companies 

Act (1913), S. 171. AIR 1960 Madh Pra 323 
(DID. 

-Ss. 416 and 537 — Execution of mortgage 

decree, against property in which company had 
puisne mortgage, is proceeding against company 
Waiver of requirements of S. 171, Companies 
Act 0913) — Effect. See Companies Act (1913), 
S. 171. AIR 1963 Mad 308 (DB). 

4. Application for leave—Requirements. 

—S. 446 (as amended by Act 65 of 1960) — Ap¬ 
plication lor leave lo file suit against company in 
hquidalion Practice and procedure — Annexing 
ol copy of intended plaint — No provision either 
in the Companies Act or the Rules thereunder 
compelling applicants to do so — Application for 
leave cannot, therelore, be dismissed for non- 
alfixing copy of intended plaint, though such pro- 
du< tion couid he said to have been more satis- 

I actory. 69 Cal \YN 628: (1965) 1 Com LJ 
•I2H, 


5. Leave by Court. 
8s. 446 and 483 — Scope 


The object of S. 446 is to save the company 
which is being wound up, from unnecessary litiga¬ 
tion and to protect its assets for equitable distri¬ 
bution among its creditors and its shareholders. 
The consequence of the winding up order, there¬ 
fore is that no suit can be filed against the company 
without obtaining leave of the Court. In dealing 
with an application for leave, the Court has neces¬ 
sarily to consider the interest of the company and 
to see its assets are not wasted in frivolous and 
unnecessary litigation. An order or decision on 
such an application is, therefore, clearly an order 
or decision in the matter of winding up. It is 
not a procedural order. An appeal, therefore lies 
against such an order or decision under S. 483 
of the Act. AIR 1927 Bom 167; AIR 1929 Lah 707 
(FB) and AIR 1955 Bom 355, Rel. on. ILR (1958) 
Bom 1006: 60 Bom LR 30: (1958) 28 Com Cas 
179: AIR 1959 Bom 41 (42, 43) (Pt A) (Pr 4) 
(DB). 

Bombay Rents and Hotel Rates Act 
(1) — Leave to sue company in 
Company having registered office 
Jurisdiction of winding up Court, 

— Suit for posses- 


S. 446 


(1947), S. 28 
liquidation — 
at Calcutta — 

w hether exclusive or concurrent 
si on of premises rented to the company, in Greater 
Bombay — Bombay Act (57 of 1947) conferring 
exclusive jurisdiction to the Court of Small Causes 
for suits falling under the Act — Companies Act 
not taking away jurisdiction conferred by other 
Act — Leave to file suit in Bombay granted. 

The opening words in Cl. (2) of S. 446 of the 
Companies Act, (1956), no doubt confer jurisdic¬ 
tion on (he winding up Court to entertain or dis¬ 
pose of any suit or proceeding by or against the 
company. They enable the winding up Court to 
do what it otherwise could not. These words are 
capable of taking away the jurisdiction of other 
competent Courts or confer exclusive jurisdiction 
on the winding up Court in conjunction with other 
words or provision of tin* section. However, this 
sentence does not contain any words which ex¬ 
pressly take away the jurisdiction of other compe¬ 
tent Courts. The word “jurisdiction” in Cl. (2) 
is not preceded by the word ‘exclusive* or words 
to similar ell'ect as in the Bombay Rent Act. 

The words “suit has been instituted”, “claim or 
question has arisen” in sub-cl. (d) of Cl. (2) 
ol S. 446 have reference to suit or application or 
claim or question pending in a Court other than 
the winding up Court. The words “is insti¬ 
tuted”, “arises” or “is made” also suggest that 
such a suit or claim or application is made after 
the date of winding up of the Company. Thus 
sub-cl. (d) of Cl. (2) presupposes concurrent 
jurisdiction of the winding up Court with any 
other competent Court. This is 
Cl. (3) which gives discretionary 


diction to the winding up Court 


made patent by 
power or juris- 
to transfer such 
pending in a 
Court. In such 


has no 
is con- 


leavi* to Institute suit — Appeal. 


Order refusing 


claim, question and application 
Court other than the winding up 
matters, therefore the winding up Court 
exclusive jurisdiction, but its jurisdiction 
current. 

In the instant case the property was situated 
in Bombay, the alleged lease was given in Bom¬ 
bay. ihe monthly tenancy after the expiry of the 
original lease was also created in Bombay; further 
the notice to quit was given from Bombay and 
possibly, ihe actual occupant, if any, was also an 
ordinary resident of Bombay. Consequently prima 
facie, it would he onerous upon the applicants to 
direct them to file the suit in Calcutta, for such 
a suit would entail inter alia considerable extra 
expenses to the* applicants who were intended to 
be relieved by the Bombay Act. Leave was there¬ 
fore, given to the applicant to file a suit for re¬ 
covery ol possession of premises in the Smail 
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( musc Court at Bombay, on condition that the 
applicants deposit Rs. 300 in the Court here 

the expenses of the liquidator. 69 Cal WN 
628: (1905) i Coin LJ 328. 

"Ss- 446, 450 — Companies (Court) Rules 
(19a9), Rr. 117, 118 (3) — Winding up order 
pending suit against company — Absence of leave 
*° continue suit does not deprive Court of juris¬ 
diction to pass decree — Ex parte decree — Ap- 
plication to set aside can be made only by provi- 
sional liquidator and not by company — CP 
Code (1908), O. 9, R. 13. (’Gl) 05 Cal WN 1060: 
AIR 19G2 Cal 102 (194) (Prs 13, 14). 

S. 446 — Winding-up — Institution of pro¬ 
ceedings after the passing of winding-up order — 
Leave, whether condition precedent — Subsequent 
leave, whether can he granted — Words and 
Phr ascs — ‘Commenced*. 

The institution of proceedings is not affected by 
the want of leave and the worst that can be said 
is that any proceeding taken by the Court before 
the grant of the leave would he had, a defect 
which can be remedied, it necessary, bv taking 
the proceeding atresh alter leave has been grant¬ 
ed. The bar is not against the party instituting 
Ihc legal proceeding hut against the Court com¬ 
mencing the adjudication thereof by the issue 
°1 process. The word ‘commenced’ occurring in 
S. 446 of the Companies Act, 1950 must, in rela¬ 
tion to the words ‘suit or other legal proceeding’ 
he understood in the English sense as meaning the 
issue of process by the Court rather than the pre¬ 
sentation of the plaint or other paper by which 
a legal proceeding is instituted. AIR 1930 All 503; 
AIR 1942 Lah 289 (FB); 1943 TLR 458 (FB); 
(1950) 54 Cal WN 832; AIR 1936 Lah 401; (1936) 

40 Cal VVN 312; AIR 1940 Cal 166; AIR 1953 
Tun j 235, Ref. (1065) 1 Comp LJ 309: 1965 Ker 
LJ 510: 1965 Ker LT 479: ILR (1985) 1 Ker 481. 

6. Secured creditor — Position of. 

-S. 446 — Company winding up — Secured 

creditor — Decree creating valid charge—Decree- 
holder can proceed against assets without leave of 
winding up Court. 

A secured creditor is outside the winding up 
and he can realise his security without the leave 
of the winding up Court and when there is a 
valid charge in favour of the decree-holder it is 
open to him to proceed against the assets of the 
company without the leave of the Court. AIR 1955 
SC 604, Foil. I960 Andh LT 460. 

-Ss. 446 and 460 (6) — Winding up proceed¬ 
ings — Position of secured creditor in — Leave 
of Court to enforce security — Discretion of Court. 

A mortgagee cannot against his will he drag¬ 
ged into the winding up proceedings. His remedy 
to realise his security remains unaffected by the 
insolvency of the debtor. The rights of the mort¬ 
gagee are paramount and when a company goes 
into liquidation it is only the property of the 
company which comes under the control of the 
Court or its Official Liquidator. The interest 
which had previously passed to the mortgagee is 
separate and distinct and is not brought in. The 
liquidator may redeem the mortgage but he can¬ 
not prevent the mortgagee exercising his rights 
under the mortgage. If, however, the secured cre¬ 
ditor seeks the assistance of the Court for the 
purpose of enforcing his security he must obtain 
the leave of the winding up Court under S. 171 
of the old Act of 1913 which corresponds to S. 446 
of the Indian Companies Act, 1956. AIR 1955 
SC 604 and AIR 1929 All 353 (FB), Rel. on. Even 
when leave has not been obtained under S. 446 
in the first instance the delect can he cured by 


of 1956), S. 446, Note 5 

subsequently obtaining the leave. (’50) Cal WN 812, 
Rel. on. 

The expression ‘other legal proceeding’ in S. 446 
should not„be construed ejusdem generis with the 
word suit , preceding it, but the expression in¬ 
cludes all legal proceedings. 

Where the provisional liquidator dispossessed the 
mortgagee Bank and obtained possession of the 
mortgage security and the mortgagee Bank applied 
under S. 446 for obtaining possession of the mort¬ 
gage security without previously obtaining leave of 
Court and in the alternative for leave lo file a 
suit for possession against the liquidator. 

Held, that the Court in the circumstances would 
not exercise its discretion in favour of the peti¬ 
tioner by granting leave and regularise Ihe pro¬ 
ceeding, inasmuch as the case was a fit one in 
which the petitioner should he relegated to a 

suit. AIR 1957 Bom 167, Rel. on. 1958 Cal LJ 
2 33 # 

7. Winding up order — Effect. 

—~S. 446 — Winding up order — Effect of *— 
V\ inding up order must he deemed to have had 
the effect of, even in the absence of any formal 
order, ot automatically confirming an interim 
slay order. 1958 Cr LJ 1439: ILR (1958) Punj 

2014: AIR 1958 Punj 445 (449) (Pt JB) (Pr 4) 
(DB). ' 

8 . Appointment of provisional liquidator. 

S* 446 (1) — Applicability — Industrial dis¬ 
pute between company and workmen pending — 
Proceedings and award after liquidation without 
leave of Court — If void. 

On the wording ol S. 446 (1) of the Companies 
Act, 1956, which makes a significant departure from 
the language of S. 171 of the Act of 1913, the 
appointment ot the provisional liquidator does not 
affect the continuance of a pending proceeding, 
and leave ot the winding up Court is required only 
tor commencing a new proceeding. But, once a 
winding up order is made, even the continuance 
of a pending proceeding can only be, by leave of 
the Court and subject to such terms as the Court 
may impose. 

Section 446 of the Companies Act can have no 
application to proceedings pursuant to a refer¬ 
ence under S. 10 of the Industrial Disputes Act. 
AIR 1957 Pat 722. Rel. on. The proceedings must 
he tor the enforcement of something in the nature 
ot a personal right against the assets of the com¬ 
pany and not one in vindication of a public 
interest. 

A suit or proceeding for which leave is neces¬ 
sary under sub-section (1) must be a suit or pro¬ 
ceeding capable of being withdrawn and disposed 
of hv the winding up Court. 

The proceedings and award after the liquidation 
order of the company are not void for w r nnt of 
leave of the Court under S. 446 (1). 1959 Ker 

LJ 1436: 1960 Ker LT 127: (1960) 1 Lab U 304: 
(1960) 30 Com Cas 162: ILR (1960) Ker 240: 

AIR I960 Ker 247 (250, 251) (Pt B) (Prs 10, 

11, 13, 15). 

-S. 446 — Scope — Official liquidator is an 

officer of tlie Court — Any initiation of legal 
proceeding against him without leave of Court 
amounts to contempt of Court. See Contempt ol 
Courts Act (1952), S. 1. ILR (1959) Cut 401. 

-S. 446 — Order appointing liquidator — Deli¬ 
berate attempt by creditor to interfere with his 
possession — Constitutes contempt ol Court. Sre 
Companies Act (1913), S. 171. 1958 Cri LJ 1439. 

AIR 1958 Punj 445 (DB). 

——S. 446 — Object of appointment of provisional 
liquidator — Is protection of properly and pre¬ 
vention of fraudulent preferences. See Companies 
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Act (1913), S. 171 (as amended by Companies 
Amendment Act (1936) ). AIR 1958 Punj 341 
<DB). 

tReversed on another point in AIR 1961 Punj 
S4J 

9. Limitation. 

- Ss. 446 and 447 — Company under winding up 

— Recovery of debt (Commission) — Limitation 

— Starting point — In respect of debts recover¬ 
able from a company ordered to be wound up 
compulsorily date material for determining ques¬ 
tion of limitation would be date of 
winding up order. See Ibid, S. 530. AIR 1963 
All 284 (DB). 

- S. 446 — Company in winding up — Proceed¬ 
ings against — Claim for damages filed before 
liquidators — Claim dismissed — Suit for same 
relief filed with leave of Court — Limitation — 
Starling point — Suit in law, instituted on date 
when claim was filed before liquidators — Ap¬ 
plication before liquidators is also ‘civil proceed¬ 
ing instituted in Court’, within S. 14. See Limi¬ 
tation Act (1908), S. 3, Explanation. AIR 1964 
Bom 76 (DB). 

-S. 446 — Limitation under — Material date 

Is date of winding up order. 

Under S. 446 when a winding up order has 
been made, no suit or other legal proceedings can 
be proceeded with or commenced against the com¬ 
pany except by leave of the Court. For purposes 
of limitation, the material date is the date of the 
winding up order. If the claim had become time 
barred after the presentation of the petition for 
winding up, but before the passing of the wind¬ 
ing up order, the claim would become time bar¬ 
red and the party would not be able to avail ol 
the provisions of S. 446 for extending the period 
of limitation. AIR 1958 Punj 341, Rel. on. (1960) 
30 Com Cas 251: AIR 1960 Punj 164 (166) (Pt B) 
<Pr 5). 

SECTION 447. 

- Ss. 447, 530 and 446 — (Companies Act 

(1913), Ss. 230 (5), 171 and 168) — Company 
under winding up — Recovery of debt ( Com¬ 
mission) — Limitation — Starting point. See 
Ibid. S. 530. AIR 1963 All 284. 

-S. 447 — Company In liquidation and dissolv¬ 
ed company — Distinction. 

A company which has been dissolved no longer 
exists as a separate entity capable of holding pro¬ 
perty or being sued in Court, but a company in 
liquidation although the administration of its 
affairs has passed to the liquidator, retains ils 
complete existence. Case law referred. (’59) 72 
Mad L\Y 656. 

SECTION 448. 

-Ss. 448 and 449 — Power to call for security 

from Court Liquidator — (Banking Companies 
Act (1949), S. 38-A). 

The High Court has, under the Companies Act 
and the Banking Companies Act, no power to 
call for security from the Court Liquidator and 
as there is no statutory power given to the High 
Court to take steps in case of failure to furnish 
security by appointing some other persons as liqui¬ 
dators, the order cannot be made any more by 
the Court. AIB 1957 Cal 532 (533) (Pr 13). 

-Ss. 448, 647 and 652 — Person acting as 

Deputy Bcgistrar of High Court appointed as 
Official Liquidator under old Act — Transfer from 
post of Deputy Registrar — If terminates appoint¬ 
ment as Olflcial Liquidator. 

Where a person who was the Deputy Registrar 
of the High Court was appointed as an OlTicial 
Liquidator under the old Companies Act the trans¬ 
fer ot the person irorn tint post of the Deputy 
Registrar does not ipso facto terminate his ap¬ 
pointment as OlTicial Liquidator. Appointments 


under S. 448 (1), of the new Act do not affect the 
appointment made under the old Act in any way. 
Section 562 of the new Act will be attracted in 
case the person appointed as Official Liquidator 
has to deal with any matter falling under S. 647 
(1). Rules 572 and 607 of the High Court Rules 
framed under the old Companies Act are sub¬ 
ject to the provisions of S. 176 of the old Act. 
ILR (1959) 9 Raj 793: (1961) 31 Comp Cas 330: 
AIR 1960 Raj 169 (169, 170) (Prs 4, 5) (DB). 

SECTION 449. 

-S. 449 — Power to call for security from 

Court Liquidator. See Ibid, S. 448. AIR 1957 
Cal 532. 

-Ss. 449, 450, 462, 496, 505, 166. 168, 9 and 

210 — Liquidation — Appointment of liquidator 

— Effect. 

Notwithstanding that there are no provisions in 
Chap. 2 of Part 7 of the Companies Act (relat¬ 
ing to a winding up bv the Court corresponding 
to Ss. 491 and 505 in Ch. 3 (relating to a volun¬ 
tary winding up) the directors ot a company cease 
to function the moment a liquidator is appoint¬ 
ed under Ch. 2. If the appointment is by virtue 
of S. 449 their powers are determined once and 
for all, if it is under S. 450 (1) their powers are 
suspended for the duration of the appointment. 

It does not make any difference whether the 
appointment is of a liquidator in winding up by 
virtue of S. 449 or of a provisional liquidator under 
S. 450 (1). In either case the powers of the 
directors cease, in the former permanently, the 
latter temporarily. 1965 Ker LT 1182: (1965) 2 
Com LJ 309. 

SECTION 450 

-S. 450 — Liquidation — Appointment of li¬ 
quidator — Ell ect — See Ibid, S. 449. 1965 Ker LT 

1182. 

-Ss. 450, 441, 456, 457, 536 — Disposition of 

property by directors and disbursement of arrears 
of amount thus obtained towards salary arrears of 
staff and directors' remunerations between date 
of presentation of winding up petition and wind¬ 
ing up order are void — See Ibid, S. 441. AIR 
1962 Punj 433. 

-S. 450 — Provisional Liquidator when to be 

appointed — Transport Company disposing of Its 
buses — Money lying with directors — Provi¬ 
sional liquidator appointed. 

The business ol the company which consisted 
of plying transport vehicles was at a standstill as 
the company had disposed of majority of its 
vehicles along with permits for Rs. 1,26,000 and 
it had realized Rs. 91,000. No part of this amount 
had hcc*n deposited in the hank or kept in the 
office of the company. This money had been 
ietained by the directors. In consequence of the 
orders made by the Court a sum of Rs. 4,854.90 
nP. had been deposited in the company’s account 
with the State Bank of Patiala at Bhatinda. Thus 
onl of Rs. 91.000 received as consideration for the 
sale of transport vehicles there was loft with the 
company a very small sum of Rs. 5,015.45 nP. 

Held, that a case had been made out for the 
appointment of provisional liquidator as con¬ 
templated by S. 450. AIR 1962 Ker 148, Dist. 
(1963) 1 Com LJ 17 : (1963) 33 Com Cas 897 : 64 
Punj LB 1133. 

SECTION 451 

-S. 451 — Application for removal of official 

liquidator — Charges — Enquiry into, if can be 
postponed to stage of discharge. See Companies 
Act (1913), S. 176. AIB 1958 Ker 314 (DB). 

SECTION 454 

-S. 454 (5) — Contravention of S. 177-A (5) 

Companies Act (1913) — Winding up proceedings 
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of Rs. 2,000 p.m. Tlie 
removed from Hie snid 
gross mismanagement. 

tion for 10 years, the 
following the order of 


— Court whether authorised to impose nenaltv 
under that section. See Companies Act (1913) 

Raj 36e ' 1958 Raj LW 430 : ILR (W 

SECTION 456 

T~? S ‘ 436 V, 457 and 528 ~ Winding up — Dis¬ 
charge _ of Directors — Winding up not due to 

S£ ( ?f , lp° nd!iCl /', f . Uir c cc!or — Compensation for 
r f ” f t lee ~ Claim for remuneration for period 
specified in contract of service — How far main- 

V“"f. ble . ~ I)oc,, ; i " e of frustration of contracts— 
Applicability — (Contract Act (1872). Ss. .32 and 

and W) C ° raPaniCS AC * (1913) ’ Ss< 83 ' A ’ 178 - 179 

Lnder an agreement with a limited banking con- 
^ ^ appellant \\ as appointed the chairman 
ot the company on a term of 20 years from the 
date of registration of the company on a salary 

appellant was not to be 
oil ice except for fraud or 
After continuing to func- 
Bank stopped its business 
rp. . Bie Central Government, 

then in consequence of an application by a 
creditor of the B;uik il was wound up. 

The appellant claimed that, he was entitled to 

his salary at the contractual rate for the agreed 
period. 

Held, (per Gurtu and C. B. Agarwala, JJ., 

Upadhya, J., dissenting) that the contract had not 
become void because oi Ihe Banking Company 

going into liquidation. The appellant must be 
deemed to have been dismissed and therefore he 
could enforce the contract. The doctrine of frus¬ 
tration of contracts as embodied in Ss. 36 and 32 
of the Contract Act, was not applicable to the de¬ 
fault which led to the winding up order by the 
Bank (the promisor). 

In a case like this, justice, equity and good con¬ 
science dictate that deduction to be made should 
be of half the amount which is found to bo the 
present value of the appellant's claim. (1957) 

27 Com Cas 310: ILR (1958) 1 All 407: AIR 1957 

All 143 (146, 148, 149, 150. 151) (Ft C) (Prs 12, 
13, 16, 33, 35, 36, 48) (DB). 

-S. 456 — Liquidators directed to carry on 

and to sell it as going concern — Liabi- 
make contribution. Sec Employees’ Pro- 
Funds Act (1952), S. 2 (e). AIR 1960 Cal 


COMPANIES ACT (1 of 1956), S. 456 


factory 
lity to 
vident 

199. 

-S. 456 — Contempt of Court — Notice under 

S. 46 (5-A). Income-tax Act against official liqui¬ 
dator. See Contempt of Courts Act (1952) S 3 

ILR (1959) Cut 401. 

Ss. 456, 441, 450, 457, 536 — Disposition of 
property by directors and disbursement of the 
amount thus obtained towards salary arrears of 
stall and directors’ remunerations between dales 
ot presentation ot winding up petition and wind¬ 
up order are void. See Ibid, S. 441. AIR 1962 Punj 
433. 

SECTION 457 

• -S. 457 — Right of appeal — Company in 

liquidation — Termination of services of employ¬ 
ees bv Official Liquidator — Reference to Indu¬ 
strial Tribunal — Award against Liquidator — 
Leave to appeal refused to Official Liquidator — 
Managing Director who had purchased the con¬ 
cern, if can appeal. See Industrial Disputes 
(Appellate Tribunal) Act (1950), S. 12. AIR 1959 
SC 1186. 

• -S. 457 — Companies Act (1913), S. 179 — 

Sanction of Court for criminal prosecution of 
managing director — Sanction when not neces¬ 
sary. 

There is nothing in S. 179, Companies Act. 1913, 
which can be construed as restricting the powers 


of the Court to take cognisance of an offence or the 
powers of the police to initiate prosecution or 
even of a private citizen to move the machinery 
of the Criminal Courts to bring an offender like 
the managing director of a company to justice, 
ror a prosecution for breach of trust even by a* 
director of a company no such condition prece¬ 
dent as the previous sanction of any authority is 
contemplated by law, unless it is a prosecution 

n J T . ? e nam ^ an( l on behalf of the company by the 
official liquidator who has to incur expenses out 
ol the funds of the company. Section 179 is an 
enabling provision to enable the liquidator to do 
certain things with the sanction of the Court It 
does not control the general law of the land. 
Jaswantrai Manila! Akhancy v. State of Bombay 
1956 Cr LJ 1116: 1956 SCA 941: (1956) 2 MLJ 
(SC) 49: (1956) 26 Com Cas 340: 58 Bora LR 
1026: 1956 SCJ 613: 1956 SCR 483 : 1956 All WR 
(Supp) 126 : AIR 1956 SC 575 (584) (P| E) (Pr 16). 

— — S. 457 — Relationship between Court and 
official liquidators. See Constitution of India 
Art. 226. AIR 1958 AH 447 (DB). 

S. 457 — Company — Winding up — Dis* 
charge of Directors — Winding up not due to any 
misconduct ol Director — Compensation for loss- 
ol office Claim for remuneration for period 
specified in contract ol service — IIow far main¬ 
tainable — Doctrine of frustration of contracts 

— Applicability. See Ibid, S. 456. AIR 1957 All 
143 (DB). 

Ss. 457 and 545 — Sanction for prosecution of 
managing agent lor offences under Ss. 409 and : 
477-A, Penal Code, is not necessary. See Com¬ 
panies Act (1913), S. 179. 1961 (2) Cr LJ 615: 

AIR 1961 AndIi Pra 493. 

-S. 457 — Powers of liquidator. 

Section 457 can only mean that Hie liquidator 
can finally dispose of the property once he has- 
got the sanction of the Court, and it does not 
mean that ho has power merely to invite offers- 
and to submit them to the Court for approval. 
The iacl that, the sale is subject to the confirma¬ 
tion of (he Court does not mean that the Court 
can refuse to accept the highest bid because at a 
later stage some one on second thought says that 
he is willing to pay more. The subsequent offer 
of a higher bid should not he a ground for re¬ 
fusing confirmation of the sale provided Ihe price 
is adequate. AIR 1940 Mad 179 and AIR 1940 
Mad 42 and AIR 1952 All 113. Rel. on. 1960 
Andh LT 320 : AIR 1960 Andh Pra 429 (430, 431) 

(Prs 7, 9. 10). 

-S. 457 — Criminal proceedings under genera! 

law against officer of company — Complaint filed 
by person authorised on behalf of company in 
liquidation — Validity. 

Whatever mnv be the position in respect of of¬ 
fences created by the Companies Act. there was 
no bar to a person who was ordered and authoris¬ 
ed to file complaints for and on behalf of the 
company (in liquidation) represent'd by the of¬ 
ficial liquidator, preferring complaints under the 
general law against an officer of the company. 

Even if there was a defect in the proceedings, it 
is an informality which cannot he said to vitiate 
Ihe proceedings. They are in substance prosecu¬ 
tions bv the liquidator on behalf ot the eompanv. 

AIR 1955 Cal 29, Rel. on. 1958 Cri LJ 496: ILK 
(1958) 2 Cal 381 : AIR 1958 Cal 163 (165. 166) 

(Pt B) (Prs 10, 12). 

- S. 457 (1) (a) — Suit on behalf of company 

by one of several liquidators — Competence * 
Resolution of board of liquidators conferring 
authority — Effect of. See Companies Act <1913h. 

S. 212 (3). AIR 1958 Him Pra 1. 
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—S. 457 (1) (2) —Sanction for filing suit —- 
Liquidator in creditors’ voluntary winding up not 
required to take sanction. See Ibid, S. 512. (1962) 


2 Ker LR 381. 

-S. 457 — Duty of official liquidator. See Com¬ 
panies Act (1913), S. 179. AIR 1957 Mad 169. 


-S. 457 — Deduction from retrenchment com¬ 
pensation payable to workers of company in liqui¬ 
dation — Amounts due from workers on account 
of advances, rents, water tax and claims of co¬ 
operative society — Whether permissible. See 
Payment of Wages Act (1936) (as amended by 
Mysore Act 15 of 1962), S. 2 (g) (vi). AIR 1965 
Mys 15. 

-S. 457 — Auetlon-sale of property by Official 

liquidator subject to confirmation by Court — 
Confirmation of sale is within discretion of com¬ 
pany Judge — Interference with discretion. 

Where the property was sold by a public auc¬ 
tion by the Official Liquidator subject to the con¬ 
firmation by the Court the question whether sale 
should or should not have been confirmed is a 
matter which lies within the discretion of tlie 
Court and the discretion cannot be interfered 
with unless sufficient grounds have been disclos¬ 
ed which would justify the conclusion that the 
Court’s discretion was not judicially exercised. 

When property is sold bv an Official Liquida¬ 
tor subject to confirmation bv the Court, the sub¬ 
sequent offer of a higher bid should not be a 
ground for refusing confirmation of the sale pro¬ 
vided Die price is not inadequate. AIR 1952 All 
113 am! AIR 1940 Mad 42, Rcl. on. 1962 Mys LJ 
(Sup) 119: AIR 1962 Mvs 185 (186, 187) (Pt A) 
(Prs 2. 3) (DR). 


-Ss. 457, 487, 522 — Company in voluntary 

liquidation — Resolution to refer dispute to arbi¬ 
tration — Powers of liquidator — Effect of super¬ 
vision order under S. 522. See Ibid, S. 487. AIR 

1964 Punj 472. 

-Ss. 457, 441, 450, 456, 536 — Disposition of 

property bv directors and disbursement of the 
amount thus obtained towards salary, arrears of 
staff and directors’ remunerations, between date 
ol presentation of winding up petition and wind¬ 
ing up order are void. See Ibid, S. 441. AIR 1902 
Punj 433. 

-Ss. 457, 512 — Voluntary winding up — Li¬ 
quidator can make call without sanction of Court. 
See Ibid, S. 512. AIR 1962 Punj 190. 

-Ss. 4.>7. 469 and 470 — Call afier winding up 

— Limitation. See Limitation Act (1908), 
Art. 112. AIR 1962 Punj 190. 


SECTION 458 


-S. 458 — Call after winding up — 

See Limitation Act (1908), Art. 112. 

Punj 190. 


SECTION 458 A 


Limitation. 
AIR 1962 


-S. 458-A (as amended by Art 65 of 1960) 

Applicability — Suit by Company in liqui¬ 
dation for price of goods ‘sold and‘ delivered 
Limitation Exclusion of time taken in wind¬ 
ing up proceedings — Limitation Act (9 of 1908), 
Article 52 (Article 11, Limitation Act, 1963) — 
Applicability — Article 120 of Act of 1908 — Ap¬ 
plicability— Oi\il Procedure Code, Order 7, Rule 
II Claim land in piaint barred by time — Re¬ 
jection of plaint — Duty of Court. 

In computing the period of limitation for any 
suit bv a company which is being wound up the 
peiiod 1 rorn the date of commencement of the 
winding up to the dale on which the winding 
up order is made and a period lor one Year 
following the date of winding up order has to be 
ex< luded under section 4.><S A ol llie Companies 
Act, 1956, as amended in 1963. Article 14 ol the 


Limitation Act, 1963 (corresponding to Article 52 
of the Limitation Act, 1908), applies to a suit for 
recovery of the price of goods sold and delivered 
and not Article 120 of the Limitation Act, 1908. 
When the case made out bv the plaintiff is for 
the price of the goods sold and delivered, and 
where the claim for compensation is laid, the 
plaintiff also claims the price of the goods sold, 
the suit is one for price of goods sold and de¬ 
livered and not for compensation so as to take it 
out of the three years’ rule of limitation. Where 
the claim as laid in the plaint is barred by the 
law of limitation the plaint must he rejected 
under Order 7, Rule 11, Civil Procedure Code. 
(1914) 18 CWN 1340, Ref. (1964) 2 Comp LJ 230 
(Cal). 

SECTION 459 

-S. 459 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 
Punj 190. 

SECTION 460 

-Ss. 460 (4), 467 and 483 — Order under 

Ss. 183 (3) and 184 of 1913 Act deciding lis 
between parties and passed after hearing it on 
merits -— Order is judicial. See Companies Act 
(1913), S. 202. AIR 1965 SC 507. 

-S. 460 (6) — Winding up proceedings — Posi¬ 
tion of secured creditor — Leave of Court — Dis¬ 
cretion. See Ibid. S. 446. 1958 Cal LJ 233. 

-S. 460 — Call alter winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 
Punj 190. 


SECTION 461 

-S. 461 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 
Punj 190. 

SECTION 462 


-S. 462 (5) — Dufy of Liquidator. 

Under S. 462 (5), the liquidator is required to 
send printed copies of the account or a summary 
thereof by post to every creditor and to every 
contributory. (Where the assets of the company 
Were rather small it was held that the copies need 
net he sent to the creditors and the contributories). 
1959 Pat LR 675: (1959) 1 Lab LJ 164: AIR 1959 


Pat 417 (410) (Pt E) (Pr 14). 

-S. 462 — Call after winding 

tion. See Limitation Act (1908), 

1962 Punj 190. 


SECTION 463 


up — Limita- 
Art. 112. AIR 


-S. 463 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 
Punj 190. 

SECTION 464 


-S. 464 — Call afier winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 
Punj 190. 

SECTION 455 


-S. 465 — Call after winding up — Limitation. 

See limitation Act (1908), Art. 112. AIR 1962 
Punj 190. 

SECTION 466 


-S. 466 — Winding up — Rescission — Sale of 

shares after discovering misrepresentation — No 
right of rescission. AIR 1955 NIC (Pat) 5961. 

-S. 466 — Winding up — Rescission is im¬ 
possible. AIR 1955 NEC (Pat) 5961. 

-S. 466 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 196^ 
Punj 190. 

SECTION 467 


-S. 467 — Chairman buying 

of minor members ol his family 


shares in names 
— Company not 
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apprised of minority — Liability of chairman for 
contribution in respect of minors' share. See 

Companies Act (1913), S. 184. AIR 1958 Assam 
86 (DB). 

--Ss. 467 and 470 — Winding up —Settlement 

of list of contributories — Transfer of shares long 
before winding up order — Liability of transferor 
fco pay calls. 

A transferor cannot avoid liability in the wind¬ 
ing up as a contributory if his name continues 
to appear as a shareholder on the register not¬ 
withstanding the transfer unless he can establish 
that the non-regulation of the transfer was due 
entirely to the default of the company. Trans¬ 
feror’s delay or default to have his name remov¬ 
ed from the register of members will bar his re¬ 
lief after the company is wound up. But wiien 
the shareholder is not in default but the company 
alone is, then the default will not avail as against 
the shareholder although it mav as against the 
companv. 63 Cal WN 464: AIR 1959 Cal 335 (336, 
337) (Prs. 4, 5). 

-Ss. 467 and 426—English mortgage over call 

money — Liquidation of Company subsequent to 
call — Liquidator has power to settle shareholder 
on list of contributors. 

It is competent for the official liquidator to in¬ 
clude a shareholder whose name appears in the 
share register in the list of contributories in res¬ 
pect of the share money due from him, albeit 
there has been a valid mortgage (English mort¬ 
gage) created over such call money by the com¬ 
panv w’hile it w r as functioning. By the execution 
of the English mortgage over the unpaid call- 
money it cannot be said that the company and 
the liquidator have lost all rights to call in the 
money and therefore, the liquidator cannot in¬ 
clude such shareholder in the list of contribu¬ 
tories. 

S. 156 of the Companies Act, wdiich creates a 
statutory liability on the part of a shareholder 
who was in arrears of call money or in respect of 
xvhose shares there remained monevs uncalled in¬ 
cludes even a case where a mortgage had been 
created over the call monevs. AIR 1939 SC 14; 
<1890) 44 Ch D 534; 1895 AC 244, Rel. on. 

The fact that the right of the company in regard 
to the unpaid shares has been assigned, cannot 
alter the real character of the transaction, namely, 
that such assignment \vas intended only by way 
of security — The assignor’s right to redeem would 
subsist till it is put an end to or barred. 

Notwithstanding the creation of a mortgage by 
the company over its uncalled capital, the pro¬ 
per procedure for tin* mortgagee w r ould be to ask 
the company, if it is a going concern to call in 
the unpaid share money and pay the mortgagee, 
or in case the company has been directed to be 
w’ound up, to ask the liquidator to call in those 
monevs. 75 Mad L\V 209 : (1962) 32 Com Cas 
395: ILR (1962) Mad 593: (1962) 2 Mad LJ 17: 
1962 Mad WN 166: AIR 1963 Mad 149 (151, 152, 
153, 154) (Pt A) (Prs 7, 9, 10) (I)B). 

-Ss. 467 and 426 — Person found on register 

of company — It is prima facie evidence that he 
is a present member liable to contribute in res¬ 
pect of unpaid share money — Shareholder con¬ 
tending that shares were allotted to him condi¬ 
tionally and that no call can be made on him 
until the fulfilment of the condition—Still the 
share-holder could be placed on the list of con¬ 
tributories subject to the determination of the 
question w'hether the shares w’ere allotted to him 
conditionally or not. ILR (1962) Mad 593: 75 
Mad LW 209 : (1962) 32 Com Cas 395 : (1962) 2 
Mad LJ 17 : 1962 Mad WN 166 : AIR 1963 Mad 
S49 (151) (Pt B) (Pr 5) (DB). 


“ 7 —S. 467, Proviso — Settlement of list of eon* 
tributories — Dispensing with — Power of Court. 

In the liquidation practically all the assets have 
been realised and a dividend has been declared. 
The company is a private limited company and 
the management changed hands in 1953 by the 
previous directors transferring their shares which 
were fully paid up to the new’ set of directors. From 
the realisations there will be no surplus left 
alter payment to the creditors for a return of the 
capital to the contributories. Under the proviso 
to S. 467 the Court may dispense with the settle¬ 
ment of the list of contributories. (1960) 1 MLJ 
146 : ILR (1960) Mad 290 : 73 Mad LW 91 : (I960) 
30 Com Cas 123. 

-S. 467 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 

Punj 190. 

SECTION 468 

-S. 468 — Companies Act (1913), S. 185 — 

Property in possession of contributory — Liabi¬ 
lity to pay rent. 

There is nothing in S. 185 w’hich entilled the 
Court to require a contributory to pay rent in 
respect of property in the possession of the con¬ 
tributory. 62 Bom LR 400 : (1960) 30 Com Cas 
491 : AIR 1960 Bom 516 (519, 520) (Pt D) (Pr 16) 
(DB). 

-Ss. 468 and 543 — Companies Act (1913), 

Ss. 185 and 235 — Scope and object — Proceed¬ 
ing under S. 185 against director cannot be resort¬ 
ed to for enforcing payments on account of pro¬ 
mises or executory undertakings or for breach of 
contract — Actual existence of tangible property 
or money belonging to company in hands of 
director essential. 


The object of S. 185 of the Companies Act 
[1913) is protection and preservation of moneys, 
property or documents and not the enforcement 
ff any claims or obligations. If an officer of the 
company or a director were to cause loss to the 
company on account of his acts of misfeasance, 
:>ow'er is given to the Court to assess damages 
igainst delinquent directors under S. 235 of the 
Companies Act, 1913, which corresponds to S. 543 
>f the present Act. Under S. 235, compensation is 
panted against a director or other officer of the 
•ompany w r ho has been guilty of misfeasance by 
vav of damages for the loss caused to the com¬ 
pany. The scope of proceedings under S. 185 is 
estricted. For purposes of S. 185 it has to be 
,howm that, there is in existence a property or 
noney or document actually in the hands of the 
espondent director against whom an order is to 

made. 

Where the allegations in the petition under 
. 185 by the official liquidator itself showed that 
le entries in the hooks ot the company relating 
) various amounts in the free gift account were 
Use and had been fraudulently made w’ith a view 
> avoid threatened action under S. 52 A, In- 
irnnce Act by the Controller of Insurance, and 
lat payments and w’ithdraw’als in the boo s 
ere fictitious and in reality nothing was given 
nd nothing w’as withdrawn. 

Held, that proceedings under S. 185 were mis* 
mceived and could not he resorted to by tne 
[Tidal liquidator for ordering the Managing Dire- 
or to pav back the amounts alleged to he in nr 
ands. AIR 1962 Punj 543 ( 546, d4/, o48) (Pt A) 

r*rs 28, 33). 

_S 468 — Constitution of India, Art. 20 (3) 

. ope ‘ __ Evidence Act (1872), S. 132 — Com* 
JL Act (1913), S. 185 - Proceedings under 
jamst managing director - Cnmmal proceeding 


resnec 


1 ; 1 I 1 . i 1 J I— , IJlICPtWl - ■ 

•t of same subject-matter also pending 
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against managing director—Recording of evidence 
for managing director in proceedings under S. 185 
— Adjournment of proceedings till after decision 
of criminal cases in view of Art. 20 (3), if can 
tie claimed by Managing Director — Managing 
Director if compelled to be a witness against him¬ 
self. See Constitution of India, Art. 20 (3). AIR 
1962 Punj 101. 

-S. 468 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 

Punj 190. 

SECTION 469 


S. 186, Companies Act (1913) applies. See Com¬ 
panies Act (1913) S. 186. AIR 1962 Mad 192 
(DB). 

-Ss. 469 and 470 — Construction and scope — 

Liability of Contributory — "Exclusive of any 
money payable by him or the estate by virtue of 
any call in pursuance of this Act" — Interpreta¬ 
tion of. See Companies Act (1913), S. 186. AIR 
1958 Mad 34. 

-S. 469 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 
Punj 190. 


- Ss. 469 and 470 — Liability of merged State 

as shareholder — If devolves on successor Slate 
— Recognition — Effect. See Constitution of 
India, Art. 51. AIR 1960 Bom 516 (DB). 

-S. 469 — Companies Act (1913), S. 186 — 

Scope — Application for recovery of unpaid share- 
money not based on resolution of Board of Dire¬ 
ctors — Section 186 not applicable. 

Section 186, Companies Act. 1913. deals with re¬ 
covery of debts, that is, the recovery of money 
due upon a contract. Where a liquidator makes 
an application for recovery of such moneys, then 
obviously the claim has to he within lime. Where 
the demand bv the liquidator for the unpaid share 
money is not based on the resolution of the Board 
of Directors, the liquidator cannot have recourse 
to the provisions of S. 186. 62 Bom LR 400 : 

(1960) 30 Com Cas 491 : AIR 1960 Bom 516 (518, 
519) (Pt B) (Pr 12) (DB). 

- S. 469 —Claim under S. 187, Companies Act 

(1913) — Limitation. See Companies Act (1913), 
S. 156. 1957 MPLJ 77 (Nag). 

-S. 469 — Interest on unpaid calls — Right to 

claim. See Companies Act (1913), S. 186. 1957 

MPLJ 77 (Nag). 

-S. 469 (1) — Application under — Limitation 

Act will apply — Expression "at any time" — 
EfTect of — Any money due — Meaning of — 
Claim by company barred under Art. 120, Limita¬ 
tion Act — Application should be dismissed as 
barred by time. 

Though an application under S. 469 (1) may 
not itself fall under any one or the other of the 
Articles of the Limitation Act, inasmuch as only 
an amount due can he ordered to be paid under 
S. 469, it the claim for the amount were barred so 
tar as the company was concerned under Art. 120 
-of the Limitation Act, the application will have 
to he dismissed on the ground that it is barred 
by limitation. 

The cfTect of the words "any time" in S. 469 
(1) is not that the Court can make an order under 
(he section without reference to the limitation 
prescribed by the law. 

It is true that the application under S. 469 is 
-not a suit or an application within the purview 
of any of the articles in the Limitation Act. But 
the expression "any money due" means that 
■before an order for payment can he made under 
S. 469. the applicant must show that, the amount 
is due, and if under the law of limitation govern¬ 
ing actions for recovery of money, the claim 
would he barred, it cannot he said that the 
amount is a sum due within the meaning of 
S. 169. 1 he test will he whether if the company 
were to institute a suit as on the date of an ap¬ 
plication under S. 469, it would or would not 
he barred bv time under the Limitation Act. AIR 

1924 Lab 53 and AIK 193,3 PC 63 and AIR 1931 

Mad LW 258: (1963) 33 
2 Mad LJ 116: (1963) 2 
Mad 307 (307, 308) (Prs 1, 


Mad 

Coin 

Com 

a 

u, 


58. Applied. 76 
Cas 367: (1963) 
LJ 38: AIR 1963 

4). 

Ss. 469 and 470 


Applicability — Share- 


money called hut not paid still remains call-money 
— Ke<o\erv -— Liquidation •— S. 182 and not 


SECTION 470 

0-S. 470— Order passed by High Court under 

S. 187, Companies Act, 1913 — Order is one pass¬ 
ed by High Court in its ordinary original civil 
jurisdiction — Execution of — Application for 
execution is governed by Art. 183 and not by 
Art. 182. See Limitation Act (1908), Art. 183. AIR 
1962 SC 403. 


-S. 470 — Companies Act (1913), S. 187 — 

Right of liquidator — Application for recovery of 
moneys due — Form of — Limitation. 

Section 187 of the Act is a provision which em¬ 
powers the Court to order in certain circumstan¬ 
ces the payment of the liquidator of moneys which 
he can claim under the Statute. The Companies 
Act provides a form for making an application 
in this behalf. The liquidator should make an 
application in that particular form and give all 
the particulars which are required to he men¬ 
tioned in the application. Before the Court can 
grant an application under S. 187, it must be 
satisfied that, the payment of the monev sought 
by the liquidator is necessary to satisfy the debts 
and liabilities of the company and costs, charges 
or expenses of the winding up or for the adjust¬ 
ment of the rates of the contributors themselves. 
There is no time limit for making an application 
under this section. 62 Bom LR 400: (I960) 30 
Com Cas 491 : AIR 1960 Bom 516 (519) (Pt C) 
(Pr 14) (DB). 

-S. 470 — Calling of entire unpaid capital •— 

Propriety of. See Companies Act (1913), S. 156. 
1957 MPLJ 77 (Nag). 

-S. 470—Settlement of list of contributories •— 

Transfer of shares long before winding up order— 
Liability of transferor. See Ibid, S. 467. AIR 
1959 Cal 335. 

-S. 470 — Order on contributory — No appeal 

against order preferred — Order is conclusive. 
See Ibid, S. 473. (1965) 2 Com LJ 138 (Mad). 

-S. 470 — Applicability — Share-money called 

but not paid still remains call-money — Recovery 
— Liquidation. See Companies Act (1913), S. 186. 
AIR 1962 Mad 192. 


-S. 470 — Construction and scope — Liability 

of contributory—"Exclusive of any monev payable 
by him or the estate by virtue of anv call in pur¬ 
suance of this Act " — Interpretation of. See 
Ibid. S. 469. AIR 1958 Mad 34. 


-S. 470 — Winding up of company — Calls 

made by liquidator against contributories — Debts 
of contributories cannot be set off against eaiis 
— Duly of Court. 

A contributory cannot in a winding up proceed¬ 
ing set oil a debt owing to him by the company 
against a call whether made before or after the 
winding up. This rule also applies to the case of 
a voluntary winding up. (1872) 8 Ch. A 254 and 
(1866) 1 Ch. A 528 and AIR 1949 All 544 (FB) 
and AIR 1942 All 136 and AIR 1938 Mad 962, Rel. 
on. It is a wise rule that in making a call the 
Court may take into consideration the probabi¬ 
lity that some of the contributories may partly or 
wholly fail to pay the call. 64 Punj LR 624 : 
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(1962) 32 Com Cas 459 : AIR 1963 Punj 22 (24) 
(PI D) (Pr 4). J 

S* 470 — Company — Winding up—Liability 
of shareholder in respect of unpaid calls — Calls 
can be recovered even if time barred when wind¬ 
ing up order is made. See Companies Act (1913), 
S. 156. AIK 1962 Punj 526 (DR). 

S. 470 — Scope — Registrar according sanc¬ 
tion under S. 43 (2) — No appeal filed — Matter 
cannot be re-agitated in any Court — Company 
cannot be treated as Foreign Company. See Debt 
Laws — Displaced Persons (Debts Adjustment) 
Act (1951), S. 43. AIR 1962 Punj 190. . 

——S. 470 — Proceedings under S. 470 read with 
S. 518 — The Court cannot go into the question of 
the validity of the liquidation — That matter can 
only be raised in proper proceedings. AIR 1942 
All 136, Rel. on. 64 Punj LR 83: (19G2) 32 Com 
Cas 659 : AIR 1962 Punj 190 (193, 194) (Pt F) 
(Prs 9, 11, 12, 13). 

SECTION 473 

-Ss. 473, 470 and 483 — Order on contributory 

•— No appeal against order preferred — Order is 
conclusive. (1965) 2 Coin LJ 138: (1905) 35 
Com Cas 839: (1965) 2 Mad LJ 354. 


S. 474 


stated 

panics 


S. 


SECTION 474 

— Claims hied after expiry of lime 
in notice — Maintainability. See Corn- 
Act (1913), S. 191. AIR 1964 Pat 352 (DR). 

SECTION 475 

475 — Right of preference shareholders to 
be paid arrears of dividend from and out of as¬ 
sets of company — (Companies Act (1913), S. 192). 

Ail article in the Articles of Association of a 
Company ran thus : “(a) The preference shares 
shall carry a dividend of six per cent subject to 
deduction of income-tax at source. Such dividends 
are calculable from the date of allotment on the 


the 

shall 


(b) 

right 


company, 
carry the 
of capital in priorily to 
in the event of winding 
or amalgamation, with 


amounts received by 
The preference shares 
to preferential repayment 
the ordinary shareholders 
up, voluntary liquidation 
any other company for the amount paid up on the 
preference shares, including all dividends whether 
accrued or declared (current and all arrears) till 
the date of such winding up, liquidation or amal¬ 
gamation with any other company;” 

Held, that ihe article clearly conferred on the 
preference shareholders a right to be paid both 
their share money as well as the dividends which 
had accrued year after year and which remained 
unpaid from out of the surplus assets of the com¬ 
pany after payment ol the preference share capi¬ 
tal.' (1920) 1 Ch. 503 and (1952) 1 Ch. 913, Rel. 
on. 70 Mad L\Y IS : 1957 Mac) WN 37 : AIR 1957 
Mad 262 (263) (Prs 2, 5) (DI5). 


SECTION 476 

• -S. 476— Property in occupation of bank as 

tenant — Property not remaining with liquidators 
for purpose of liquidation — Priority of rent ac¬ 
cruing due since date of winding up. See Com¬ 
panies Act (1913), S. 193. (1960) 1 MLJ (SC) 93: 

(1960) 1 An \VR (SC) 93: (1960) SCJ 334: AIR 
1960 SC 332. 

SECTION 477 

• -S. 477 — Companies (Court) Rules (1959), 

Rr. 243, 9 — Ex parte order for examination 
under R. 243 — When ean be made — Parly sum¬ 
moned for examination can apply for vacating it 
If oppressive or vexatious — Order for examina¬ 
tion of past director — Not necessarily vexatious. 

Under R. 243 an' application for an order for 
examination under S. 477 may he made ex parte, 
and the Company Judge may, if he is satisfied 


that the interest of the company will be served by 
the examination of a person, make the order. 
The order which is made ex parte is not final; it 
is always open to a person summoned to apply for 
vacating or modifying the order. The Court has 
jurisdiction in proper cases, i.e., where it is satis¬ 
fied that the order is vexatious, or oppressive, or 
where other adequate grounds exist, to discharge 
the same. 

Thus where the person sought to be examined 
under an order under R. 243 had been a director 
of the company during the period when it was 
alleged the affairs were mismanaged, and was 
likely to he in possession of information condu 
cive to effective prosecution of ihe winding up. if 
the Judge thought it fit to order that the person 
be examined the order could not be regarded 
vexatious or oppressive. 


A director of a company, past or present, is 
ordinarily in a position to give useful informa¬ 
tion about the affairs of the Company in winding 
up. In Ihe circumstances, it must be held that 
the High Court was right in holding that no case 
was made out for modification of the ex parte 
order. (1879) 12 Ch. D 77, Rel. on. Satish Churn 
Law v. Gangulv, H. K., (1963) Com Cas Rep 33: 
1962 Supp (1) SCR 943: (1962) 2 An WR (SC) 74: 
(1962) 2 Mad LJ (SC) 74: (1962) 2 SCJ 200: 
(1962) 2 SCA 498: (1962) 32 Com Cas 97: (1962) 

1 Iver LR 325: AIR 1962 SC 806 (810, 811, 812) 

9, It, 12). 

Companies (Court) Rules (1959), 
Proceedings under S. 477 are by 
to be commenced bv order — 


(Pt A) (Prs 8, 

-S. 477 - 

Rr. 243, 360 — 


1962 Supp (1) 
812, 813, 814) 


Rules expressly 
Order on the application of the Official Liquidator 
may be made ex parte — No need to serve notice 
of the order passed — Enquiries intended to be 
confidential proceedings — Person summoned for 
examination — ‘Not entitled to inspect liquidators 
statement before his examination’ — R. 360 gives 
the right of inspection onlv in respect of the file 
of the proceedings of liquidation — Order of 
Court and summons under R. 243 are not part 
of the hie of the proceedings of liquidation — 
Person not entitled to inspection of the statement 
— No breach of rule of natural justice or of pro¬ 
cedure — Copv of statement also cannot be grant¬ 
ed. AIR 1962 Cal 23, Affirmed. Satish Churn Law 
v. Gangulv, H. K., (1962) 2 An \\ R (SC) 74: (1962) 

2 Mad LJ (SC) 74: (1902) 2 SCJ 200 : (1962) 2 
SCA 498: 1962 (32) Com Cas 97 : (1962) 1 Ker 
LR 325: 1963 Comp Cas Rep 33: 

SCR 943: AIR 1962 SC 806 (809, 

(Pt P>) (Prs 3, 12, 13, 14, 1G). 

-S. 477 — Proceedings under — Nature of 

Order at instance of liquidator — YV itness re¬ 
quired for examination not entitled to inspect 
statement of liquidator — Companies (Court) 
Rules 1959, Rr. 243 to 248 and 360 — Calcutta 
High Court Original Side Rules, Ch. 4, Rr. 9, 10. 

Section 477 of the Companies Act read with 
Rules 243 to 248 of the Companies (CourtRules, 
1959, show that a proceeding under S. 477 is a 
private proceeding. The statement of a liq l,i c a 
produced before the Court under R. 243 o 
Companies (Court) Rules, 1959. being a se ^ 
document is not open lo the inspection o < 
person other than the liquidator sa\e )N 0 
of Court. The Companies (Court) Ru'es, IJo.t, 
aO not specially require that the statement 
liquidator must he kept on the file of the q 

Jation proceedings. _ . . , 

Under R. 10 of Chapter 4 ot Original Side 

dso the witness cannot he allowed ■ 
nspection as he is not a party to the' 

^IR 1962 Cal 23 (25, 26) (It A) (I rs 1L 

[5) (DB). 
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477 — Ex parte order at instance of liqui¬ 
dator — Power of Court to discharge or modify 
•on ground of being vexatious—Companies (Court) 
Rules, 1959, R. 9. 

The inherent power of the Court which has 
passed an ex parte order under S. 477 of the 
Companies Act upon a statement by the liquidator, 
to discharge or modify the ex parte order where 
that course is necessary for the ends ol justice 
has been preserved bv R. 9 of the Companies 
(Court) Rules, 1959. Therefore, when a person 
who has been affected by the order moves the 
Court complaining that it is vexatious and oppres¬ 
sive and amounts to an abuse of the process of 
the Court, the Court can modify or discharge the 
order. (1909) 1 KB 258. Ret. on. AIR 1962 Cal 
23 (26) (Pt B) (Pr 17) (DB). 

-S. 477 — Companies (Court) Rules (1959), Rr. 

243, 244, 360 — Ex parte order for examination 
under S. 477 on application of Official Liquidator 
— Jurisdiction of Company Court to vary, alter 
or set aside — Right to inspect tile of proceedings 
and statements of Official Liquidator accompany¬ 
ing summons in Form No. 109. 

Where on an application by the Official Liqui¬ 
dator under R. 243 (1), an ex parte order lor 
examination of the applicants under S. 4/7 is 
drawn up and completed, the jurisdiction ot the 
Company Court drawing up 1 lie order comes to an 
end and it has no jurisdiction to recall, vacate, 
set aside or modify the order. Nor arc the appli¬ 
cants entitled to the inspection of the file ol I he 
proceedings of the liquidation and the statement 
of the Liquidator which accompanies the ex parte 
summons in Form No. 109. The statement of 
the OfTicial Liquidator which accompanies the sum¬ 
mons in Form No. 109 is not on oath or allirma- 
tion and as such canned be legal evidence to form 
part ol the proceedings of the liquidation. Rule 
360 (1) of the Company Rules cannot include such 
statement of the Official Liquidator which merely 
contains certain confidential informations for the 
Court’s consideration. (1962) 32 Com Cas 458: 
AIR 1961 Cal 405 (406) (Prs 5, 6 , 9, 14, 17). 

SECTION 478 

•-Ss. 478, 538. 539, 541, 545 — Order lor public 

examination under S. 45-G, Banking Companies 
Ad — Validity — Allegations justifying order for 
public examination are not accusations within 
Art. 20 (it) ol the Constitution — Applications for 
order under S. 545 on allegations under Ss. 538, 
.539 and 511 ol Companies Act, also are not ac¬ 
cusations — Art. 20 (3) ol Constitution is not 
violated. AIR 1961 Ker 14, Reversed. See Bank¬ 
ing Companies Act (1949), S. 45-G. AIR 1965 
SC 654. 

-S. 478 (1) — Companies (Court) Rules, 1959. 

R. 137 (2) — Concerned party is entitled to he 
heard before an application for public examina¬ 
tion under S. 178 (1) is granted. Sec Companies 
(Court) Rules, 1959, R. 137 (2). AIR 1965 Cal 
372. 

-S. 478 (1) — Companies (Court) Rules (1959), 

R. 137 (2) — Companies Act, 1956. S. 478 (1) — 
Omission to give notice under R. 137 (2) — El¬ 
icit — Court cannot take cognizance of applica¬ 
tion lor public examination. See Companies 
(Court) Rules (1959), R. 137 (2). AIR 1965 Cal 
372. 

-S. 478 (t) — Application for public examina¬ 
tion bv liouidator — Denial of rigid of being 
beard to concerned party — OITends principles 
of natural justice — Constitution of India, 
Art. 226 — Natural Justice. 


If a man is going to be charged with fraud and 
an order is going to be obtained against him tor 
his public examination, at which creditors and 
contributors will be entitled to appear and put 
any questions to him, the person sought to be 
charged cannot he condemned unheard. More 
particularly so, when the Rules framed under the 
Companies Act, 1956, have given to the party 
the right to a notice of the dale when the report 
of the liquidator would be considered by 
the Court. If the Rules have given him the righl 
to come to Court at the lime when the matter is 
being considered by the Court, there is no 
ground for saying that, although an order is go¬ 
ing lo be made to his prejudice and in his pre¬ 
sense, vet he must be denied the right to be 
heard by the Court : AIR 1955 SC 425, Foil. (1964) 
34 Coin Cas 952 : (1964) 2 Com LJ 10 : 68 Cal WN 
938 : AIR 1965 Cal 372 (376) (Pt B) (Prs 24, 25). 

-S. 478 (l) — Application for public examina¬ 
tion — Parly’s right to challenge jurisdiction of 
Court — If report of liquidator does not contain 
essential grounds, jurisdiction ol Court can be 
challenged before application is granted. (1964) 
34 Com Cas 952 : (1964) 2 Com LJ 10 : 68 Cal WN 
938: AIR 1965 Cal 372 (376) (Pt C) (Pr 26). 

- S. 478 — Banking Company—Liquidation pro¬ 
ceedings — Order by Single Judge directing public 
examination of office bearers — Appeal to Divi¬ 
sion Bench — Competency. See Kerala High 
Court Act (1959), S. 5. (1961) 1 Cr. LJ 75: AIR 
1961 Ker 14 (DB). 

[Overruled on another point in AIR 1963 Ker 72 
(FID, and Reversed on another point in AIR 1965 
SC 654.] 

Ss. 478, 538, 539, 541 and 545 — Scope of 


Official Liquidator of Bank filing petition under 
Ss. 45-G, 45 II and 45-J, Banking Companies Act, 
again st Directors and other office bearers of Bank 
— Latter also accused of oIYences under Com¬ 
panies Act — Order by Court directing public 
examination of Directors and others — Legality. 
See Constitution of India, Art. 20 (3). (1961) 1 

Cr. LJ 75: AIR 1961 Ker 14 (DB). 

[Overruled on another point in AIR 1963 Ker 72 
(EB). and Reversed in AIR 1965 SC 654.] 


S. 478 


— Person who can be summoned for 
public examination — (Banking Companies Act 
(1949), S. 45-G). 

Section 478 of the Companies Art expressly 
states that it is only Hint person against whom 
fraud is alleged that the Court may, after eon- 
sidering the report, summon tor public examina¬ 
tion. II is nol as il on a prima facie ease of 
fraud by any person whatsoever, all the persons 
mentioned in S. 478 are liable to public examina¬ 
tion. Such examination can only be of the parti¬ 
cular person who has commit ted the fraud. The 
proviso lo sub-s. (7) of S. 45-G of the Banking 
Companies Act necessarily, implied that, only a 
person against whom some charge has been made 
or suggested can be so examined. It would not 
proper to assume that every loss must he the re¬ 
sult of some act or omission on the part of one 
or more of the persons mentioned in S. 45-G and 
t]i :11 everv director at the lime must have been 
parly to that act or omission. 1958 Ker I,T 908 : 

1958 Ker LJ 1301 : (1959) 29 Coin Cas 171 : AIR 

1959 Ker 388 (389) (Pr 3). 

SECTION 482 


Ss. 482 and 483 — Order refusing to wind-up 

m . t /» /> % - 


company has not the force of decree. See Court* 
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S e ^r A y R 87 ?i’ 6 6 S M ys 2 150. r ‘- ,L (,965) 1 My * 

_ SECTION 483 

Se mftV?^rwfndin a g la S ty See P ' SSed , hl 

(1913), S. 202. AIR 1965 SC 507 C ° mpanies Act - 

ceedf ng 48 il la lKa&r SOn ^ PaHy ‘° Pr °' 

Ac J,1 no r aDDeaf rL U , ,lder °' d S ‘ 202 ’ Companies 

Dariv o ! 'T by a person who I® not a 

W°.nd“Al]n& ftn. (ifii, 19 g 

(Pr^MDR 2 ) 20! AIR 1900 AsSa “ 190 (1191 ) 

a S ,‘, 48 f ~ 0rtler of substitution made by Judge 
Appeal against order allowed to be time-barred 

order ° an See chall ? nRed in a PPeal from another 

Bo^wTdb".** ' ll9,3 »’ S - *■ A>» 

—S. 483 — Scope — Petition for winding up — 

Hon L P if Sed l)y ,r pa r judge to advertise peti- 

S ooo S f e Companies Act (1913), 

202. AIK 19o9 Bom 386 (DB). 

S. 483 — Leave under — Grant of — Condi- 

Loa\<» to file a suit should ordinarily be granted 
\vnere the question at issue is one which cannot 
be gone into and decided in the winding up 
proceedings. Whore the lessee company, in con 
Indention of the term of the lease, sub-leased the 
property to another and the lessor sought leave 

, a sllb ^ OI possession of ttie property in 
which he wanted to implead both the company 
and its assignee: 

Held, that as the land was in the possession of 
the sub-lessee and the right of obtaining posses¬ 
sion could not be adjudicated by the liquidator 
in the winding up proceedings it was a case in 
TjnSli shoul(I 110 granted. 60 Bom LB 30 : 

o° m CaS 179 : ILR (*958) Boni 1006: 

t db ) 19 ° 9 Bom 41 (42 ’ 43) (Pi B) (Prs 2 ’ 3 ’ G) 

--S. 483 — Appeal — Right of — Who can ap¬ 
peal — Raising specific contention and arguing 
the same — Court upholding same—Parly cannot 
appeal on ground that the contention raised bv 

J?™ was misconceived. See Appeal. AIR 1963 Cal 

214 (DB). 

Ss. 483 and 477 — Order under S. 477 at ins¬ 
tance of liquidator — Witness summoned for exa¬ 
mination applying for setting aside or modifying 
previous order and claiming inspection of liquida- 
tors statement — Order dismissing application on 
ground that Court has no power to set aside or 
modify order and that applicant is not entitled J 

to inspection claimed for — Amounts to judgment ' 
— Appeal under S. 483 read with Cl. 15, Letters 
Patent maintainable. AIR 1928 Cal 295, Not foil * 

AIR 1958 Cal 284, Rel. on. AIR 1962 Cal 23 (24 
25, 26) (Pt C) (Prs 2, 3, 9, 10, 11, 17) (DB). ’ c 

•-S. 483 — Order under S. 45-G, Rankin" 

Companies Act (1949), directing public examina- c 
lion of director or officer of banking Company— ^ 
Appeal competent under S. 483, Companies Act, 
1956, and Kerala High Court Act, 1959 and rules 
framed thereunder — S. 45-N, Banking Com- 7 
panies Act does not apply. See Banking Corn- _ 
panics Act (1949), S. 45-N. AIR 1963 Ker 72 
(FB). f; 

-S. 483 — Order on contributory — No appeal 

against order preferred — Order is conclusive. l \ 
Sec Ibid, S. 473. (1965) 2 Coni LJ 138 (Mad). ^ 

-S. 483 — Misfeasance proceedings —Company 

Judge directing some of Directors of Company to 
appear and give evidence — Appeal to Division — 
Bench is maintainable under S. 202 of the Com- C< 


r (1 of 1956), S. 483 

** SJciS Act 13 196 ? d s Vilh r S - 4 0f the Mysore 
S- 202. AIR 1964 Mys AC ‘ (1913 >- 

b Sale A ‘ p n winding up P by SiS^utof 1 

, Co $. it 

Bom 35») Rp] n Qo ■% f y w 1 

on. 08 Mys LJ 964* qi 

l Mys P 1 C (2* Si* (p . 1 aA (l m l Mys 1063: AIR 19Cr 

a "JS 1 U, 3) (Pf A) (Prs 6 , 12, 13) (DB) 

9 -Ss. 483, 643 ( 1 ) and r 1 h , 

1 Rules 1959 r «* 1 , d — Companies Court) 

’ nJP'r, 35 

= Fo^'o“er Pa S ££*’« C i ’A T g™“ H& 

l in ■■ a>« a 

! SECTION 484 

• in* up * , pfocechire EX — 1 ^Practice'— \° r "| ind ' 

■ 8£t Zt? s n~r?rf 

S. 443. AIR 1959 Bom 170. ’ 33 ' See Ib,d - 

293~(lj 4 (a 4 ) ( 402 ( 433 3 fa) (1) p 3) 30(1 (b > and ( 2 »- 

underlikini* , ’ 3 (a) ~ Proposed sale of sole 

oimmaking o) company or inadequate nrir-P 

Sale bens tanlamount to winding up of comnanT 

ST? IT '?'"!, «r ’’ S 

consent bv oni n^ b ? , trrecl . ed by obtaining 
interests of „„ dmary les< ’! l| ti‘)ii is prejudicial to 
S 398 that .. Pany Court can direct under 

period evrL. ^l f'^ l’ e no1 so,d for specified 

See Ibid S s P Gclal resolution. 

te 1Llld ’ o y 8 ( 1 ) (b). AIR 1904 K e r H4. 

SECTION 487 

liouidvion 4 r’ ^f 2 ,. Company in voluntary 
Sn p~ Rcsolulion to refer dispute to arbi¬ 
tration Powers of liquidator — Effect of suner- 
vision order under S. 522. P 

AHboush a voluntary liquidator, independently 

tinn h Lv r anV ; h . HS n ° power t0 refer to arbitra- 
nthir * dlSpUte between tp e company and any 
,. par a company can, if so desired, refer 
matters to arbitration on the ground of expedi¬ 
ency, in spite of having gone into liquidation. But 
e\en in the case of voluntary winding up the 
exercise by the liquidator of the powers to make 
compromise or arrangement with creditors’ con- 
ributones. etc., is subject to the control of the 
Court, and once the supervision order is made, 
these powers can be exercised onlv with the sanc- 
tion of the Court. 66 Pun LR 510: (1964) 1 Com 
LJ 222: (1964) 34 Com Cas 713: AIR 1964 Pun} 

4/2 (473, 474) (Pt B) (Prs 5, 9). 

SECTION 493 

~ 4^3 — Suit for due administration of public 

charitable trust registered under Companies Act 
Jurisdiction of Civil Court to entertain suit not 
ousted. See Civil P. C. (1908), S. 92. AIR 1903 
Mad 387 (DB). 

SECTION 494 

--S. 494 (3) — Difference in language of Sec¬ 
tion 153-B and S. 208-C (3), Companies Act. 1913 
— Reason for such difference stated. See Compani¬ 
es Act (1913), S. 153-B. AIR I960 Mad 43 (DB). 

- S. 494 (3) — Valuation of interest of dissent¬ 
ing member — What arbitrator has to determine 
stated. See Companies Act (1913), S. 208-C (31- 
AIR 1960 Mad 43 (DB). 


SECTION 497 

-Ss. 497 (5), Proviso and 559 — Power of 

Court to extend period of three months. 


COMPANIES ACT (1 of 1956), S. 500 
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Proviso to sub-s. (5) of S. 497 gives power to 
the Court to extend the period of three months 
provided for in that sub-section, after the expira¬ 
tion of which from the date of the registration by 
the Registrar, the dissolution is to operate. Even 
otherwise the Court has always jurisdiction under 
S. 559 to declare a dissolution void. (1866) 3 Eq. 
69. Rel. on. 1957 Ker LT 618: ILK (1957) Kerala 
6 ^ 0 : 19o7 Ker LJ ^63 : (1957) 2/ Com Cas 595 : 
AIR 1957 Ker 180 (181) (Pr 2). 

SECTION 500 

S. 500 ( 2 ) — Non-compliance with — Meet¬ 
ing is not invalid. 

If there is no compliance with the requirements 
ot S. 500 ( 2 ), the consequences of the default as 
stated in sub-s. ( 6 ), are that the company or each 
of the directors shall be punishable with fine. The 
meeting of creditors called bv such a notice is 
not rendered invalid. 64 Punj LR 83: (1962) 32 

(p D1 13) CaS 059 : 1%2 1>un ’ 190 (194) (Pt E) 

SECTION 505 

" 505 Liquidation — Appointment of 

liquidator — ElTect. See Ibid, S. 449 . 1965 Ker 

LJ 1182. 

SECTION 509 

— Ss. 509 and 528 — Execution against company 
on liquidation. 

When a company goes into liquidation the effect 
,s r, °t 1 ° bring about a dissolution of the 
company. A company which has been dissolved 
no longer exists as a separate entiiv capable of 
holding properly or o| being sued in Court; but 
a company in liquidation, though the admudsira- 
tion ol ils ajfairs has passed to tin* liquidator. re- 
tams its complete existence. If the liquidation 
>tmii!d be annulled, the company will resume its 
powers. I! j s only after the final meeting under 
.; ,,(M ,,u ‘ Companies Ad, 1956. that a company 

is deemed to be dissolved. Under S. 528 of the 
Act m every winding up case debts ol all descrip- 
uon arc admissible to proof against the company, 
it cannot, therefore, be said that a money decree 
J'annot be exeruled against the eompanv in 
liquidation. 1958 All LJ 620: 1958 All Wit (HC) 
714 : 1959 All 245 (245, 246) (Prs 3, 4 ). 

SECTION 511 

, T — Company incorporated outside 

India, carrying on business in India — Winding 
U P as unregistered eompanv — foreign creditors 
c an , -?, r0V ° ,hcir claims. See Companies Act (1913) 

H- 2 SCJ 237 : (1962) 2 Mad LJ (SC) 

8o^(19(i ) 2 An Wit (SC) 85: AIR 1902 SC 590. 

T* 611 — Company heavily indebted — Liqui- 

AIU Companies Act (1913), S. 211. 

A lit 19.i8 And h Era 000 (DR). 

_ . ' ‘Shareholders’ right to draw up 

c !:;r °. A 1,011 • S( * (> Companies Act (1913), 

vV ~ 1 1 • r AU{ j 9o 8 Andh Era 000 (DR). 

become^HU-rTi . V0,,mtary ,i( l ui dation — All assets 
1 > t Lihle among eerditors pari passu — 

1<r ewull «" against Company even 
for paltry amount of cost will be stayed. 

nf f r(, " ;,r(1 to the scheme underiving S. 511 

r .omparnes Act and the principle that even 
m vo untary liquidation of a Company all its as- 

1 A , >( °| 1 y, (,x,S| ble among the creditors f)ari 
k ssu and the practice to stay all the proceed 

mgs m ex cent, on against such Company, even the 
execution lor a paltry amount of costs awarded 

(7w>V » n; »° NTlt °t r i O 1,1 h , e ?V; Ved hv ,}K * High Court, 
il.i-ii - h I > 410 and AIR iq .31 r run i.'.ai 

1962 MI»LJ (Notes) 114: 1962 MFC 28 ( 1 ) * 190* > 

IPr oV 1045 1 AIR 1963 Madh Pra 201 ' (202] 


S. 511 


S. 511 — Valuation of interest of dissenting 
members of transferor company. See Companies 
Act (1913), S. 208-C (3). AIR 19G0 Mad 43 (DB). 

SECTION 512 

--; s * 512 (1) (a) and (b) and S. 518 — Mem¬ 
bers voluntary liquidation — Sale of movable and 

immovable properties by liquidator — Sanction of 
Court. 

The meaning to he given to the words used in 
S. 512 (1) (b) must be the same when a company 
is being wound up in a members' voluntary wind¬ 
ing up as in the case when a company is being 
wound up in creditors’ voluntary winding up. It 
seems fairly clear that as far as a creditors’ vol¬ 
untary winding up is concerned, no sanction of 
the Court is required for the exercise of the power 
referred to in S. 512 (1) (b). The same meaning 
should be given to the same words when they are 
applied to a member’s voluntary winding up. Read¬ 
ing the provisions of S. 512 as a whole, it is not 
necessary for the liquidators in a voluntary wind¬ 
ing up to obtain the sanction of the Court for 
the sale of (he immovable and movable properties 
of the company. However, as in this ease the 

amount of the purchase price was very large and 
the language of the section was far from happy 
at the request of (he parlies the Court exercising 
its power under S. 518 of the Companies Act, 1956 
accorded such sanction. 59 Rom LR 1016: (1958H 
28 Com Cas 150. 

~—"S- 512 (4) — Suit instituted by a single 
liquidator — If ab initio bad — Defect — If can 
be cured by permitting another liquidator also to 
sign the plaint. See Companies Act (1913), S 21^ 
(3). AIR 1958 Him Fra 1. 

S. 512 (4) — Suit on behali of company by 
one ol several liquidators — Competency of — 
Resolution ot board ot liquidators conferring 
authority — ElTect of. See Companies Act (1913), 

S. 212 (3). AIR 1958 Ilim Fra 1. 

S. 512 (4) — Scope of. See Companies Act 
(1913), S. 212 (3). AIR 1958 Him Fra 1. 

- Ss. 512, 457 (1) and (2) — Sanction for filing 
suit — Liquidator in creditor’s voluntary winding 
up not required to take sanction. 

I he liquidators in a creditor's voluntary wind¬ 
ing up. do not require a sanction as contemplated 
by S. 512 for filing a suit. In a creditor’s volun¬ 
tary winding up the liquidator has to take neces¬ 
sary sanction to exercise any of the powers given 
by clauses (i) to (iv) of S. 457 (2) and not for 
the exercise of any other power. Clauses (i) to 
(iv) of S. 457 (2) do not relate to institution or 
defence of suits; that is covered hv sub section 
(1) of S. 457, for which no sanction is required 
(1962) 2 Ker LR 381: (1963) 33 Com Cas 262. 

-Ss. 512 (1) (d) and 518 (1) (b) — Voluntary 

winding up — Power of liquidator — He can 
make calls and institute suit to recover call money 
— No sanction of Court is necessary. See Com¬ 
panies Act (1913), S. 212 (1) (d). AIR 1963 Mys 61. 

S. 512 (1) (cl) — Voluntary winding up _ 

Duty of liquidator—Power to call balance of share 
money — No list of contributories need be prepar¬ 
ed hot ore such call. See Companies Act ( 1913 ) 

S. 212 (11 (d). AIR 1963 Mys 61. 

-S. 512 — Call after winding up — Limitation. 

See Limitation Act (1908), Art. 112. AIR 1962 
Pun | 190. 

Ss. 512, 457—Voluntary winding up—Liquida¬ 
tor can make call without sanction of Court 

Under sub-ss. (1) (c) and (d) of S. 512, ’the 
liquidator can exercise the power of the Cour> 
under the Companies Act of settling a list of con¬ 
tributories and also exercise the power of the 
Court ot making calls. The liquidator in a 
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COMPANIES ACT (1 of 1956), S. 518 


■S. 518 (2) 


voluntary winding up can exercise the power of 
the Coin t oi making calls without the sanction of 
the Court. AIR 1956 Nag 204. Rel. on. 64 Puni 

!LH 84: (1962) 32 Comp Cas 659: AIR 1962 Puni 
190 (194) (Pt C) (Pr 11). 

SECTION 518 

. . (3) — Madras Revenue 

Recovery Act (2 of 1804), S. 52 — Rent due from 

company Proceedings for recovery by collector 
S. 518 cannot he invoked to restrain Govern¬ 
ment from recovering money in manner laid down 
in S. 52 of Madras Act. 

Sub-section (2) is confined to situations con¬ 
templated by sub-s. (3). Consequently S. 518 does 
not come to the rescue of the liquidator in cases 
tailing outside the purview of sub-s. (3). It is 
only when the attachment, etc., is levied or pul 
into force cither in a High Court or in any other 
Court, the stay would he applied for in the High 
Court or in the other Court having jurisdiction to 
wind up the company. It is clear from Ss. 52 
and 59 of the Madras Revenue Recovery Act that 
the functionary under S. 52 is altogether different 
from a Civil Court. By no stretch ot imagination 
can a collector acting under S. 52 of the Revenue 
Recovery Act he regarded as a Court before whom 
execution is levied, or attachment or distress is 
to he enforced. Even where a tribunal shares 
some of the characteristics of a Court, it cannot 
be called a Court. The basic, essential of a 
Court is that it is constituted by a Stale and 
invested with its inherent judicial power. An ex¬ 
ecutive or administrative officer like a collector 
cannot answer the description of a Court within 
the connotation of sub-ss. (2) and (3) of S. 518. 
Hence S. 518 cannot he invoked to restrain Gov¬ 
ernment from recovering money due 
panv in the manner laid down in 
Madras Revenue Recovery Act. AIR 
Foil.; AIR 1957 Mad 376; AIR 1928 
1931 Lab 589 and AIR 1953 Cal 
(1905) 1 Com LJ 17: (1965) 1 Andh WR 35: AIR 
1965 Andh Pra 159 (161, 162) (Pt B) (Prs 11, 13, 


from a com- 
S. 52 of the 
1963 SC 874 
All 265; AIR 
309. Disling. 


*>* 27) (DB). 


-S. 


518 


Member's voluntary liquidation 


Sale of movable and immovable properties by 
liquidator — Sanction of Court. See Ibid, S. 512 
(1) (a). (1958) 28 Com Cas 150 (Bom). 

-S. 518 — Scope — High Court’s powers to 

determine questions of facts. 

The scope of S. 518 being limited, the High Court 
in an application under that section, cannot deter¬ 
mine questions which primarily involve finding of 
facts, (such as whether the* liquidator can validly 
pay to the auction-purchaser shareholder the first 
return of dividend and whether if the first return 
is payable to the original share holder the liquida¬ 
tor should refund the purchase-money to the auc¬ 
tion-purchaser and exercise lien for dues afresh 
on the shares of the original shareholder). AIR 
1961 Orissa 80 (80, 81) (Prs 4, 5). 

-Ss. 518 and 543 — 'Court' — Meaning of — 

Court means Court under Companies Act and not 
ordinary Civil Court. See Companies Act (1913), 

S. 3. AIR 1965 PunJ 24. 

-S. 518 — Scope — Registrar according sanc¬ 
tion under S. 43 (2) — No appeal filed — Matter 
cannot be rc-agitated in any Court — Company 
cannot be treated as Foreign Company. See Debt 
Laws — Displaced Persons (Debts Adjustment) 
Act (1951), S. 43. AIR 1962 Punj 190. 

-S. 518 — Application under S. 235 — Applica¬ 
tion held barred by trial Court — Appeal — Sec¬ 
tion 543 of Act of 1956. coming into force during 
pendency of appeal — Section cannot be applied 
to the application. See Companies Act (1913), 
S. 216. AIR 1962 Punj 87. 


Ss. 521, 530 


SECTION 521 

State obtaining decree for costs 
against company — Company going into voluntary 
liquidation — Liquidator applying for stay of ex¬ 
ecution — Liquidator depositing amount — Court 
directed the withholding of the payment to the 
Stale of this amount and leave it to be available 
for the creditors of the Company to be distributed 
pari passu in accordance with scheme of S. 511— 
State was directed to prove its debt in accordance 
with law and claim amount out of assets of com¬ 
pany raleably. (1924) 2 KB 410 and AIR 1931 
Lah 589. Folk 1962 Jab LJ 1045: 1982 MPC 28 
(1): 1962 MPLJ (Notes) 114: AIR 1963 Madh Pra 
201 (201, 202) (Prs 3, 5). 

SECTION 522 

S. 522 — Voluntary' winding up invalid — 
Application for supervision order — Discretion of 
Court. See Companies Act (1913), S. 221. AIR 
1958 Andh Pra 666 (DB). 

■-S. 522 — Supervision orders — Court's power 

in the matter is unfettered — Supervision order 
to allay apprehension ol minority shareholders 
that their interests might be jeopardised by the 
award of too little compensation by voluntary 
liquidator and likely to make lor expedition and 
economy held justified. 66 Pun LR 510: (1964) 

1 Com LJ 222: (1964) 34 Com Cas 713: AIR 1964 
Punj 472 (473) (Pt A) (Pr 7). 

SECTION 528 

® 528 and 529 — S. 49-E, Income-tax Act 

— Section is subject to Ss. 228 and 229 of Com¬ 
panies Act (1913) — (Companies Act (1956), Sec¬ 
tions 528-529) — Income-tax Officer applying Sec¬ 
tion 49-E, Income-tax Act — High Court can 
exercise its jurisdiction under Art. 226 of the 
Constitution. Sec Income-Tax Act (1922), S. 49-E. 
(1965) 2 SCI 248: AIR 1960 SC 35. 

® Ss. 523, 582 and 583 to 585 — Company 
incorporated outside India, carrying on business 
in India — \\ inding up as unregistered company 

— foreign creditors can prove their claims. See 
Companies Act (1913), S. 156. AIR 1962 SC 500. 

-Ss. 528 and 509 — Execution against company 

in liquidation. See Ibid, S. 509. AIR 1959 AH 
245. 

-S. 528 — Winding up — Director’s remunera¬ 
tion — Claim for past salary before official liqui¬ 
dator — Limitation — Starting point — Acknow¬ 
ledgment in balance. See Limitation Act (1908), 

S. 19. AIR 1957 All 143 (DB). 

-S. 528—Winding up—Discharge of Director—• 

Winding up not due to any misconduct of Director 

— Compensation for loss of office — Claim for 
remuneration for period specified in contract of 
service — How far maintainable — Doctrine of 
frustration of contrac 
panics Ad (1 of 

Cas 310: ILR (1958) 1 All 407: AIR 1957 All 143 
(146. 148, 149, 150, 151) (Pt C) (Prs 12, 48, 13, 

16, 33, 35. 36) (DR). 

®-Ss. 528 and 529 — Head Office of Ranking 

company in India — Winding up proceedings — 
Branches in Pakistan — Creditors of branches 
When can prove their claims and participate in 
distribution of assets of bank in liquidation, stated 

— Elfect of non-reciprocity between India and 
Pakistan stated. See Companies Act (1913), Sec¬ 
tion 167. AIR 1959 Ca! 762 (SB). 

-S. 528 — Winding up — Preferential claim 

with regard to property obtained by Iraud by 
company in liquidation — Liquidator not 
incompetent to entertain and adjudicate on the 
claim — Quantification of damages by a decree 
not necessary. 1963 Ker LJ 6..8: 1963 her Lf 7 • 

ILR (1903) 2 Ker 723: AIR 1964 Ker 135 (138) 

(Pt B) (Pr 9) (DB). 


i main laiuauit* — u i 

acts — Applicability. See Corn- 
956), S. 456. (1957) 27 Com 



COMPANIES ACT (1 of 1950). S. 528 



• 528 and 529 — Banking Company — Wind¬ 
ing up of — Claim by depositor in bank preferred 
under S. 45-D, Banking Companies Act, 1941) — 
Depositor claiming right of set-off under S. 529, 
Companies Act, 1956 read with S. 46, Provincial 
Insolvency Act, 1920 in respect of loan obtained by 
him from bank against deposit — Transaction evi¬ 
denced by documents by which deposit receipt was 
passed as security for loan — Transaction held not 
to amount to transfer of deposit under Ss. 130 and 
134, Transfer of Property Act, 1882 — 'Security' 
meaning of — Transaction amounted to security 
culminating in something more than mere set-off 
— As loan remained undischarged on day the 
banking company was ordered to be wound up 
the depositor was not entitled to claim set-oif. 

Held, on facts (i) that once a debt (deposit) 
that the bank owed to A was transferred nothing 
was due to or could be recovered by A. AIR 
1945 Bom 11, Rel. on. There can be no doubt 
whatsoever that if the deposit in question has 
been transferred to the bank, even if the trans¬ 
fer be not absolute but only by way of security, 
nothing would be due to the depositor in respect 
of the deposit until the loan is repaid and the 
security, namely the deposit, reduced. Therefore, 
at the commencement of the winding up, nothing 
would be due to the depositor, cither present or 
iuture, certain or contingent, ascertained or sound¬ 
ing in damages, which could be admitted to proof 
under S. 528 of the Companies Act, 1950, and 
which could he set off against the loans under 
S. 529 ol the Act read with S. 40 of the Provincial 
Insolvency Act, 1920, (ii) that the transaction, 
however, did not effect a transfer of the deposit. 
Because a debt can be transferred by way of secu¬ 
rity, it does not necessarily follow that a transfer 
is the only means by which a debt can be given 
as security. The word 'security', is a word oi 
general import meaning nothing more than an 
assurance. Anything that makes the money more 
assured in its payment or more readily 

recoverable, is security and may range 

trom a mere personal bond or promissory 
note or guarantee or even a mere pledge 
ot something of no intrinsic value to a 
mortgage of properly from out of which the money 
can be realised, (iii) that the documents namely 
the delivery and instruction letters did not amount 
■merely to letters of set-off; they amounted to much 
more than mere letters of set-off even if they did 
not effect a transfer of the deposit, (iv) that the 
transactions created an agency in respect of the 

by . wa -Y security for the loan an agency 
which, being coupled with an interest was ir¬ 
revocable until repayment of the loan in full had 
been effected, (v) that at the most a just esti¬ 
mate ol the value of the deposit, subject to the 
contingency of release from the securitv would 
he only 11 le dividend payable in respect of the de¬ 
posit and not its lace value. The dividend alone 
would, therefore, be available for being set off. 
1 hat it was by reason of the insolvency of Ihc 
bank that the value of the deposits fell could 
make no difference. AIR 1941 Mad G22, Not foil, 
(vi | that A was not entitled to the set-off claimed 
hv him. (1963) 33 Com Cas 144: (1963) 1 Com 

Kei LT 896: 1962 Ker LJ 1401: ILK 
il- Ker 25 : A,R 1®63 Ker 128 (132, 133, 134, 
IsN -rT 8 ’ (Prs 13 ’ ,4 > 15 ’ l!l > 20, 21. 23. 27; 

—s. 528 — Purchase of Demand draft — Bank 
r, () ing in liquidation — Purchaser of draft cannot 
ianked as ordinary creditor but must he given 
pNonly. See Negotiable Instruments Act (1881), 
S. 8,) A. AIK 1962 Ker 210. 

-~-Ss. 528 and 529 — Company in liquidation — 
Claim against — Limitation — Starting point — 
[ Vol. 3.1 Fn. D. fit. 


Time will run from date of application for wind¬ 
ing up and not of adjudication. See Companies 
Act (1913), S. 228. AIR 1962 Mad 506 (DB). 

-Ss. 528 and 530 (1) (a) — Income-tax Act 

(1922), S. 46 (5-A) — Acceptance of liability under 
—• Claim of Income-tax Officer against company 
under liquidation for debt due by company to 
assessee — Proof — Priority — Art. 149 of 
Limitation Act held applicable and not Art. 56. 


A company had entered into a contract with a 
firm of Builders for construction of certain build¬ 
ings. The firm of Builders had defaulted in pay¬ 
ment of Income-tax due by them, for recovery of 
which the Income-tax Officer issued to the Com¬ 
pany on 11-2-1963 a notice undjr S. 46 (5-A) of 
Income-tax Act requiring the Company to pay to 
the Officer the money due by it to the defaulting 
assessee. The Company replied that the final 
bill had not been signed by partners. The Com¬ 
pany did not make any payment to the Depart¬ 
ment. Steps to recover the dues under S. 46 of 
Income-tax Act were taken. But before any re¬ 
covery could be made petition to wind up the Com¬ 
pany was presented to High Court on 17-11-1958. 
The liquidator declined to accept the Depart¬ 
ment’s claim on two grounds. Firstly the Com¬ 
pany did not accept any liability in favour of 
the firm of Builders and that no mention of the 
continued existence of any such liability had been 
made in the Statement of Affairs filed by the 
Company. The second ground was that the claim 
had become barred by limitation. In application 
to the High Court the Department contended that 
the effect of the entries in the books of account 
was that the company did recognise the existence 
of the liability in favour of the firm. The ques¬ 
tion of limitation was also there : 

Held, that the company's reply to Department 
read with entries in the books of account amount¬ 
ed to not a disclaimer for purpose of S. 46 (5-A) 
but an acceptance of liability. Because the Com¬ 
pany was so statutorily bound to pay, that the 
Income-tax Officer could lawfully make a claim 
against the Company for payment of that amount. 
When the Company went into liquidation, it was 
open to the Income-tax Officer to prove the same 
under S. 528 of the Companies Act. 

Held, further that for the money claimed on 
behalf of the Central Government, the Article of 
Limitation governing that claim would be, not 
Art. 56, but Art. 149. According to the latter 
Article, a suit by or on behalf of the Central 
Government is governed by a period of 60 years 
counted from the point of time from which limita¬ 
tion would have had to be computed in respect 
of a like suit by a private person. ILR 30 Mad 
533, Applied. 

The I. T. Officer, however, not entitled to pre¬ 
ferential payment. 


Taxes which are to be paid in preference accord¬ 
ing to S. 530 (1) (a) of the Companies Act are 
those that are due from the company to Central 
Government. Because the officer is statutorily en¬ 
titled to make a claim against a company to p * 
over to him amounts due by the company to an¬ 
other assessee, the nature of the liability of the 
company corresponding to that statutory claim of 
the officer cannot be described as tax liability 
owing by the company itself. (1963) 2 Mys LJ 236. 


-S. 528 — Remuneration of Managing 

Limitation. See Limitation Act (1908) 

AIK 1963 Orissa 220 (DB). 


Agents— 
Art. 102, 
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S. 628 — Loans by Managing Agent to Com- 
Pan £i • Absence of authority to incur such loan 
“ C ' a ™ - C f nn I ° t l> . b « disaliowed — Contract Act 

-,p. “R ( c d u b, 2 “ 1 A, “ I) * ,0 " S '* 


^ s ‘ — VVinding up of insolvent com¬ 

pany — Claims by creditors — Proof of debts — 

Application of insolvency rules — Affidavit not 
the only way of proof. 


S. 529 recognises the application of insolvency 
rules in winding up of insolvent companies. S. 49 
ol the Provincial Insolvency Act requires that a 
debt may be proved by delivering or sending by 
post in a registered letter to the Court an affida¬ 
vit verifying the debt. It means that proof by 
means of aflida\it is one of the ways lor proving 
a debt. It docs not mean that the debt cannot 
otherwise be proved by an equally satisfactory 
mode, as for example by the agreement transacted 
between the parties. 64 Punj LR 624: (1962) 62 
C^m^Cas 454 : AIR 1963 Punj 22 (23, 24) (Pt B) 


-S. 528 — Proceedings under — Claim for rent 

due — Determination of standard rent — Ap¬ 
plication to determine such rent barred by limita¬ 
tion — Duty of Court — Period for which such 
rent allowed — (Houses and Rents —- Delhi and 
Ajmer Rent Control Act (1952), Ss. 4 and 8 (7), 
Proviso 11). 

When a landlord brings a suit for the recovery 
of rent and the tenant alleges that the amount 
claimed is in excess of the standard rent, it is the 
duty of the Court to determine the standard rent 
even though the tenant’s application for determina¬ 
tion of the standard rent is barred by time. 

Thus where, in an application under S. 528 of 
the Companies Act, the creditor makes a claim 
for rent due for the premises occupied by the 
debtor company in liquidation and the latter moves 
for the determination of standard rent, the Court 
is required to determine in these proceedings the 
standard rent of the premises and the proviso to 
S. 8 (7) makes it incumbent upon the Court that 
the dale from which the standard rent should be 
deemed to have efTect shall in no case be earlier 
than six months prior to the date of taking pro¬ 
ceedings in which the standard rent is determined. 
AIR 1960 Punj 164 (166, 167, 168) (Pt C) (Prs 5, 
8, 10, 19, 21). 

SECTION 529 


tj 0 “~® e ] eva “cy—Civil Procedure Code (5 of 1908), 

O f JRe 6. , 

• 9 » . . 3 ' 

* 4 dv* - v 

Held, the provisions of O. 8, R. 6. Civil P. C.. 
confer “pon the defendant not only the right to have- 
the debt due by him wiped out or reduced but also- 
enables him to make a counter-claim against the plain- 

. Independent of this provision, the defendant has 
a right to pltac set off against the plaintiff's demand 
provider, his claim against the plaintiff was not dead 
at the time the action was laid by the plaintiff and it 
does not exceed the plaintiff’s claim. In such a case, 
the question of limitation has to be decided with 
relerence to the date on which action has been 

brought and not with reference to the date when 
the claim for set off is made. 

It is only where a counter claim is made by the 
defendant against the plaintiff i. e., when the defen¬ 
dant s demand exceeds that of the plaintiff, the point 
of limitation has to be determined with reference to 
the date on which the counter-claim is made. But, if 
°y adjustment the plaintiff's claim is to be wiped out 
or reduced, then, it is the date of the claim of the 
plaintiff that is determinative of the question. 

The plaintiff cannot be allowed to leave out ot 
account the amount due to the defendant and recover 
the whole of the debt due to him by the defendant. 
An account will have to be taken of what is due by 
the one to the other in respect of dealings and the 
balance alone should be claimed and no more. 

Section 529 of the Companies \ct, 1950, extend* 
the Law of Insolvency with respect to the estates 
persons adjudged insolvents to the winding up o^‘ 
insolvent companies in regard to provable debts* 
Under S. 4 0 of the Insolvency Act, it is imperative on 
the part of the creditor to claim only the balance o£ 
the account in regard to the mutual dealings between 
them. The Official Liquidator or the Official Receiver 
is also under a duty not to pay anything more than 
what is due to the creditor after setting off any 
amount due by him to the bankrupt company. There 
fore, even assuming that the general principles 
governing mutual dealings and set off are inapplic¬ 
able to a case where the fiduciary relationship d(es 
not xist between the parties S. 46 of the Insolvency 
Act read with S. 529 of the Companies Act, 1956 
compels a creditor to set off against his claim any 
sum alleged to be due by him to the company. (1963) 

1 Andh W R 290 : (1963) I Comp L J 207 : (1963) 2 
Andh L T 62 : AIR 1964 Andh Pra 88 (89, 90, 91) 

(Prs 6, 7, 11, 12, 14) (DB). 


-S. 529—Insolvent company in liquidation—Right 

of secured creditors under S. 47, Provincial Insolvency 
Act—Debenture-holder coming in liquidation after 
valuing his security — Court having no desire to 
redeem security — Creditor desiring to purchase pro¬ 
perty put to auction — Whether can demand set off 
value of security. See Companies Act (1913), S. 229. 
AIR 1963 All 12 (DB). 

-S» 529—Proceedings for winding up of Company 

—Secured creditors—Determination of rights of mort¬ 
gagee — Law of moitgages applies. See Companies 
Act (1913), S. 229. (1965) 2 Andh W R 393: AIR 1966 
Andh Pra 233. 

-Ss. 529 and 530—Debenture holders — Rights of 

— Creation of specific charge and floating charge on 
same properties — Priority in such chaiges. See Com¬ 
panies Act (1913), S. 229. (1965) 2 Andh W R 393 : 
AIR 1966 Andh Pra 233. 

-S. 529-Provincial Insolvency Act (5 of 1920), 

S. 40—Claims provable against a bankrupt company 

— Mutual dealings between company and consti¬ 
tuent Duty of Official Liquidator to set off amount 
due to bankrupt company against claim made by 
creditor — Question of debt being barred by limita- 


• ~—S. 529 — Head office of banking company in 
India—Winding up proceedings—Branches in Pakis¬ 
tan— Creditors of branches, when can prove their 
claims and participate in distribution of assets of 
bank — Effect of non* reciprocity between India and 
Pakistan, stated. See Ibid, (1913), S. 107. AIR 1959 
Cal 762 (SB). 

- S. 529 —Customer hypothecating goods as secu¬ 
rity fo roverdraft account and executing bundles by 
way of collateral security—Bank repledging securi¬ 
ties to Reserve Bank—Customer obtaining release of 
his goods on payment of whole sums due from him 
—Bank credited with that amount — Amount ap¬ 
plied to satisfaction of customer’s debt Surplus 
left —- Winding up of bank — Customer held cuulcl 
be regarded as preferential creditor in respect of 
surplus. 

A customer opened an overdraft account in a Bank 
in order to be able to draw mone> to ihe limit of 
Rs. 25,000. He hypothecated hi s goods as security 
for the loan on the san e day and executed huudies 
by way ol fuither collateral secjrity. Subseqneo'Jv 
he executed two fresh hundis in favour of the bank 
which were endoised in favour of the Resi ive Bank. 
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The Bank repledged the securities to the Reserve 
Bank. The bank obtained an order for moratorium. 
The customer went to the Reserve Bank and obtained 
release of his goods on payment to the Reserve Bank 
of the entire sum due from him. The Reserve Bank 
intimated to the bank that it (the Bank) had been 
credited with the amount. On the amount being ap¬ 
plied to the satisfaction of the customer’s debt to the 
bank, there was certain surplus which stood to the 
customer’s credit. Subsequently the bank was ordered 
to be wound up. 

Held, that the securities were given to the Bank for 
a specific purpose and the money into which the 
securities were converted was stamped with the same 
purpose. That being so, the surplus could not become 
the property of the bank or a part of its general assets 
liable to distribution among the general body of 
ordinary creditors. The customer was therefore enti* 
tied to claim that he must be ranked as a preferential 
creditor in respect of the surplus. (1956) 26 Com Cas 
374 : 60 Cal W N 999. 


S. 529 Winding up— Preferential payment— 
Company obtaining property by fraud—part of pro¬ 
perty so obtained pledged and the rest sold — Com¬ 
pany becomes constructive trustee with respect to 
the proceeds —Owner of goods entitled to preferen¬ 
tial payment to the extent of the proceeds — Trusts 
Act (1882), Ss. 63, 66. 94. 

Where a person does not acquire title to a property 
but merely obtains possession of the subject-matter, 
ne is not chargeable as constructive trustee. The 
result is the same where the property is obtained by 
raud arm no title is acquired. If however, the wrong¬ 
doer exchanges the property for other property and 
obtains title to the other property he is chargeable as 
constructive trustee of the other property. If the pro¬ 
perly has been converted into money and mixed by 

^fPu^oer his own lunds the person wrong- 
*u will have an equitable lien or charge on the whole 
tund and he can reach the product of his property 
even though the wrongdoer is insolvent. 

Where the company, which later went into liquida- 
tion, entered into a contract of sale with the sellers 
o aimd delivery of the goods not by paying 
f price as provided in the contract but by means 
\ rau , d Poetised on the agent of the sellers, and 

the rest* & P ° rtl0n °* the « ooas so obtained and sold 


Held, that the company became constructive trustee 

Lkan7f y t u 0btained by saIe and P ,ed 8 e of the 
goods and to that extent the sellers were entitled, in 

to n UP P roceed ings, to be paid in pn ference 

I ms uin% Cre i dl -l 0rs of the COm P an y* 1963 Ker 

AIR lQfta 1 ^ 63 h Cr LT74l}IL R d963) 2 Ker 723: 
AIR 1964 Ker 135 (139, 140) (Pt F) (Prs 12, 14, 15). 


~ Transanction held not to amount to transfer of 
deposit under Ss. 130 and 134, Transfer of Property 
Act, 1882. See Ibid, S. 528. A I R 1963 Ker 128. 


“—S. 529 — Companies Act (1913), Ss. 229, 168 — 
Scope — Insolvent Company — Interest on debts due 
to creditors— Interest up to the date of petition for 
winding up only admissible — Indian Company 
Rules Travancore-Cochin (1952), R. 159. See Compa¬ 
nies Act (1913), S. 229. 1963 Ker L T 268. 


-S. 529 — Bank guaranteeing payment to car dea. 

ler of sum deposited by intending purchaser when 
car ready for delivery — Bank holds money in fidu¬ 
ciary capacity as agent for payment to dealer -- 
Bankgoing iuto liquidation—Depositors if entitled to 
preferential claim—Banker and Customer—Deposit. 

The petitioners who wanted to purchase new cars 
obtained the guarantee as required by cl. 5 of Motor 
Cars (Distribution) Control Order, 1959 from a bank 
after depositing Rs. 2000 each with the bauk for the 
purpose in fixed or short notice deposits. The letter 
of request written by the intending purchasers of 
cars to the Bank stated that the money deposited was 
to be earmarked for the purpose of issuing the 
guarantee and that, as and when necessary, the sum 
of Rs. 2000 should be paid to the dealer in pursu¬ 
ance of the guarantee and debited to the deposit 
account. \\ hen the bank closed down, the guarantees 
given by it ceased to be in force, the dealers having 
rejected them, and the petitioners being creditors of 
the bank in respect of their deposits filed proof 
claiming payment in full. The liquidator rejected 
this claim for preference and admitted the debts only 

as ordinary debts. The petitioners appealed against 
that order. 


Held that the bank accepted the money for the 
special purpose of payment to the dealer when de¬ 
mand was made in terms of the guarantee given by 
it and that the particular machinery it adopted for 
effecting the payment and adjusting accounts could 
not alter this fact. The bank was only an agent for 
payment to the dealer, at the proper time of the money 
deposited with it by the intending purchaser, and 
therefore it held the money in a fiduciary capacity 
Hence the petitioners were entitled to the priority 
they claimed. 1962 Ker L T 885: (1963) 1 Com L I 
38 :ILR (1962) 2 Ker 99. J 


-S. 529—Scope-Company running chitty—VVind- 

ing up — Ordinary debt due by — ff can be set off 
against chitly debt due to it. See Travancore Chitties 
Act (20 of 1120), S. 42. AIR 1900 Ker 168. 


S. 529—Liquidation proceedings of banking com- 
pany Debtor filing affidavit claiming due from com- 
pany — Set off — Court-lee. See Court-fees Act (1870) 
Sch. 1, Art. 1. AIK 1959 Ker 11. ' 


Snh<2L 5 ? 9 i~ Sc , ope ~ F,xed deposit with Bank 

Hurl 9 6nt oan t { rom Bank on promissory note 
ment o7l° V | r ° fi 'ted deposit receipt with endor 
Uons _ 1SC ’ arge and le »er.< of delivery and instr 
denosit !‘ so,ve " c y of Bank before maturity of fi> 
aST U k ^' t0r s claim for set off °f fixed depr 
See Keriu r 1 y P ro,nissor y note held was val 

1954 Ker 1 ( p^ lve,icy Act < 2 of 1956), S. 47. A 1 


-S. 529—Insolvent company in liquidation—Claim 

against limitation — Starting point — Time will run 
, om ,. ( . e application for winding up and not of 

adjudication. See Companies Act (1913) S air 
1962 MaJ 506. ’ ' A 1 K 

~ S. 529 — Scope of — Provisions of S. 49, Prosi 
dency Towns Insolvency Act if can be applied 
virtue ol section. See Companies Act (1913) s qoq 

AIR 1957 Mad 162. U 


Claim u? i lia, ! kin 8. company - Winding up of — 

BankinvC'°P nMt ° r !‘ J >ank P referr ed under S. 45D, 

" me Y' Ct c *Pf J ~ Depositor claiming 

read w hS "' < r S ' , 52j ' Companies Act 1950 

respect (Tina 6 ,', , ’[ ov ! ncial insolvency Act, 1920 in 

denosit r obtained by him from hank against 

Xh d7«X»' , rP -‘V' eVUltnted Dv documents by 

nen deposit receipt was passed as security lor loan 


o. — winding up 


f ' i^icrcnuai payment — 

Claim for- Trust — Money deposited with company 
as security by distribution agent for term of I ive 
years - Provision lor return at an end of period or 
earlier on termination of agency - lWi„o„ that „n 
interest shall he pay able—Trust, if created. 

The applicants entered into an agreement ^ 
company on 7th September, 1940 and were ^poinled 
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bank went into liquidation and there were no ins* 
tructions as to what was to be done with the proceeds 
it must be held that the proceeds became the ordi¬ 
nary assets of the bank and were not impressed with 
any trust. Therefore the claim of the customer to be 
paid in priority to the other ord inary creditors of the 
bank cannot succeed. A I R 1950 Bom 375. Over¬ 
ruled. (1957) 27 Com Cas 597 : 59 Bom L R 580 : 
(1957) 2 LabL J 597 j I L R (1957) Bom 559 : A I R 
1958 Bom 100 (101) (Prs 2, 3) (DB). 

Ss. 530 and 529 — Suit by company and one an¬ 
other allowed to be dismissed — Costs imposed on 
both plaintiff* —- Co-plaintiff making full payment 
of costs and claiming from official liquidator — He 
could not be allowed preferential treatment. 

Held, (i) that although the petitioner’s claim 
would be admissible as a creditor along with the 
other creditors ‘pari passu’ he could not claim any 
preferential treatment under the provisions contained 
in S. 530; (ii) that S. 88, Trusts Act, could not be 
made applicable by referring to S. 28 (5) of the Pro¬ 
vincial Insolvency Act and S. 529 of the Companies 
Act, 1950; (iii) that the petitioner could not be in a 
better position than the defendant company who 
could not have claimed preferential treatment in the 
matt* r of satisfaction of its claim for costs under the 
decree, (iv) that S. 530 is exhaustive and the peti¬ 
tioner, as a creditor in the circumstances, could not 
base his claim for preferential treatment outside S. 530. 
AIR 1937 Mad 833, Disting. (1963) 33 Com Cas 

708 : 64 Punj L R 566 : A I R 1962 Punj 530 : (531, 
532) (Prs 3, 4). 

S. 530—Preferential payment—Money due to Go¬ 
vernment towards price of machinery purchased — 
Government not entitled to any priority in respect 
of such claim. (1963) 33 Com Cas 120 : A I R 1962 
Punj 520 (521) (Prs 6, 7). 

-Ss. 530 and 125-(Compa n ies Act (1913), Ss. 230 

and 109). 

Priority of Slate debt — Debt secured by mortgage 
deed but not registered under S. 125 — State not en¬ 
titled to preferential treatment—Cancot recover as ar¬ 
rears of land revenue—Punjab State Aid to Industries 
Act (5 of 1935), S. 20. AIR 1940 F C 10 Foil. (1963) 
33 Com Cas 116 : 64 Puri L R 475 : AIR 1962 Punj 
519 (519, 520) (Prs 3, 4, 5). 

S. 530 - Rank in liquidation—Emoloyees of bank 
and its legal practitioners applying for payment of 
gratuity and fees, etc. — Debts not falling under 
S. 530 —Applicants not preferential creditors under 
sub-ss. (1) and (2) of S. 43-A of Banking Companies 
Act—Sanction for making full payment cannot be 
given. See Ibid, S. 540 (1) (a). AIR 1962 Tripura 63. 


9. Date of commencement of winding up. 

-Ss. 530, 446, 447 — (Companies Act (1913), Ss. 

230 (5), 171 and 168; — Company under winding up 
—Recovery of debt (commission) — Limitation — 
Starting point. 

Having regard to the provisions of Ss. 230 (5), 171 
and 108 of the Companies Act (1913), in respect of 
the debts recoverable from a company ordered to be 
wound up compulsorily the date material for deter¬ 
mining the question of limitation would be the date 
of the winding-up order. Consequently any debts 
from the company which were barred at the date of 
the making of the winding-up order would be barred 
and not recoverable in liquidation proceedings. AIR 
1959 Cal 040 and (1872) 7 Ch. J. A. 040, Rel. on. 
AIR 1901 Punj 84, Diss. from. 


of 1956), S, 530, Note 8 

* 

Where the debt sought to be recovered is commis¬ 
sion based on the strength of a contract of sole selling 
agency, Art. 115 of the Limitation Act would apply 
and benefit of Art. 120 could not be taken by the 
creditor. AIR 1917 All 400 Rel. on. (1963) 2 Com 

L J 14 : AIR 1963 All 284 (290) (Pt B) JPrs 3J, 33) 
(DB). 

SECTION 531 

-S. 531 — Fraudulent preference — Adjustment 

by making entries in account books — (Presidency 
Towns Insolvency Act (1909), S. 56) — (Evidence 
Act (1872), S. 115)—(Banking Companies Act (1949), 
S. 43) - (Companies Act (1913), S. 231). 

Under the terms of S. 231 (l), Companies Act, 1913, 
in order to amount to a fraudulent preference no 
cash payment is necessary. Any act relating to the 
property would suffice, provided certain other con¬ 
ditions are satisfied. 

The onus is on the Official Liquidator to establish 
that the dominant intention was to favour a particular 
creditor. But the intention of a person can normally 
be gathered only from all the circumstances sur¬ 
rounding the transaction. 

Strictly speaking and as a matter of physical fact, 
it might be that no money was paid into the Bank or 
taken out of it. Nonetheless there might be a transfer 
ol the property of the Bank. AIR 1935 Mad 1009. 
Rel. on. 

Under the terms of S. 231 of the Companies Act, 
1913, even a transfer of property was not required. 
The words used in the statute were extremely com¬ 
prehensive and they were “any act relating to pro¬ 
perty.” (1957) 27 Com Cas 4U4 (Mad). 

SECTION 535 

-S. 535—Failure to make deposit under S. 244-B 

(l) of Act of 1913 — Reasonableness. See Companies 
Act (1913), S. 281 (1). ILR (1955) 2 Cal 439. 

SECTION 536 

•-Ss. 536, 82 — Transfer of shares — Effect of — 

Right to dividend— Winding up — Transfer of assets 
by liqui lators for cash and shares in another com¬ 
pany— Sanction by Court — Discretion — (Companies 

Act (1913). Ss. 28 (1), 227) — (Civil P. C. (1908), O. 7, 

R. 7, O. 41, Rr. 27, 33). See Ibid, S. 82. AIR 1956 S C 
655. 

-S. 536 (2)—Court when will validate transaction 

entered into with company in liquidation. 

Section 530 (2) no doubt provides that all disposi¬ 
tions of the property and effects of the conpany 
made between the commencement of the winding up 
(that is the presentation of the petition) and the order 
tor winding up, shall, unless the Court otherwise 
orders be void. 

The following principles are applicable to sub- 
s. (2) of S. 530. 

(1) The Court has an absolute discretion to validate 
a transaction. (2) This discretion is controlled only 
by the general principles which apply to every kind 
of judicial discretion. (3) The Court must have 
regard to all the surrounding circumstances. (4) If 
it be found that the transaction was for the benefit of 
and in the interests of the company or for keeping 
the company going or keeping things going generally, 
it ought to be confirmed. (1954) 1 All E R 744; (189") 

2 Mans. 314, Rel. on. 66 Cal W N 128 : (1962) 32 
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Com Cm 876: AIR 1962 Cal 405 (406. 407, 408, 409) 
<Prs5, 7,8, 10, 11,12, 13). 

—-S. 536 (2) —Companies Act (1913), S. 227 (2) — 
Chit fund — Transfer of debtor’s liability after 
petition for winding up - Validity - Pronote by 
debtor to transferee—Invalid consideration — (Con¬ 
tract Act (1872). Ss. 2(d) and 28 (1)—(Negotiable 
Instruments Act (1881), 5. 118 (a). 

The position being well settled that any transac¬ 
tions entered into by the company in respect of the 
-assets of the company except tho>e entered into 
bona fide and in the ordinary course of the manage¬ 
ment of the company after the date of the filing of 
the petition are void under S. 227 (2), a transaction 
-of the transfer of liability of the defendant to a chit 
fund in favour of the plaintiff to whom the fund 
owes certain moneys, after filing a petition of wind¬ 
ing up is void and a promissory note executed by the 
defendant after the transfer in favour of the plaintilf 
for the amount due and o wing by him to the fund 
and to the plaintifl is unenforceable being unsupport¬ 
ed by any valid consideration. 1956 Mad W N 
SS6 (1) : AIR 1956 Mad 692 (692, 693) (Pr 1). 


■S. 536—Disposition of property by directors and 
disbursement of the amount thus obtained towards 
salary, arrears of staff and directors’ remunerations, 
between date of presentation of winding up petition 
and winding up order are void. See Ibid, S. 441. AIR 
1962 Punj 433. 

S. 536 —Winding-up—Disposition of property — 
Long-term contracts bv Company — Propriety. 

Alter a winding up pet.tion in respect of a Com- 
pii.y is presented in the Court, it is not proper tor 
the Company to enter into long-term contracts or 
make disposition of its property in such a manner as 
cause delay in winding-up proceedings in case 
lie Company is ordered to he wound-up by the 

YiWV ]Ra| 1 w : ILR (1963) 13 Raj 507 : 
AIR 1963 Rij 187(188) (Ft A) (Pr 9) (DB). 

S o36 Winding up — Lease of property for 
particular peno i with approval of Court— Court has 
no power to shorten period of lease subsequently. 

Where once a factory owned by a Company is 
leased tor a pirticular period with the approval of 
the Court en ertaining winding-up proceedings 
against the company, the C >nrt has no power to 
alter or revoke the terms o| the leise .subsequently, so 
as to shorten the perio l oi the lease. Once a contract 
is made by a Company, it cannot commit a breach 
thereof with impunity. Similarly even if a Court is a 
party to the contract, it is in no better position than 
any ordinary person unless the authority for revokin'* 
o^ 01 ‘ fr;iCl in certain circumstances is given by law 

! W 2 ' m : n K OM3) 13 I'aj 507: AIR 

1363 Raj 1ST (188) (Pt B) (Pi 9) (DB). 

" S 5 36 (2) Disposition of property — Court has 

*io power to dispose of property before winding up 
order is passed. ' 1 

I he A* t does not empower the Court to make any 
order with regard to the propety of the Company 
Oelore the winding up order is passed except by the 
appointment of a provisional liquidator. S. 530 (2) 
does not contemplate any previous order of the Court 
about disposition of the property ol the Company, 
c result of the passing of winding up order ac- 

snh , S - 5 ^ (2) “ that a11 dispositions made 

^Siequert to the presentation of the winding-up 
application become automatically void unless the 
<-ourt orders otherwise. 1963 Rui L W 299 , I i r 


SECTION 537 

;-S. 537— Scope — If overridden by S. 45-C, Bank¬ 

ing Companies Act— B inking Companies Act (1949), 
S. 45 (c), does not override Ss. 440 ani 537 of Com¬ 
panies Act — See Binkirm Companies Act (1949). 
S. 45-C. AIR I960 Ker 243. 

S. 537 — Execution of mortgage decree, against 
property in which company had puisne mortgage, is 
proceeding against company—Waiver of requirements 
of S. 171-Effect. See Companies Act (1913), S. 171. 
AIR 1963 Mad 308. 


. ] Company —Winding up—Sale by official 
liquidator — Confirmation of — Primary considera¬ 
tion is whether court is satisfied that price fetched is 
adequate — Price fetched at sale grossly inadequate 
and just sufficient to satisfy only secured creditors— 
Absence of bidders due to want of adequate publicity 
to sale by advertisement — Sale held should not be 
confirmed — Fresh sale ordered. 38 Mys I. J 964 . 
(1961) 31 Com Cas 737: ILR (1960) Mys 1055 : AIR 
1961 Mys 1 (3) (Pt B) (Prs 8, il) (DBj. 

“ S. 537 (1) (a) — Construction and scope— ‘After 
the commencement of the winding up’ — Meaning 
°J S 441 (2) — Scope and effect of — Doctrine 
of relation back—Sale of property of company after 
presentation of petition for winding up—Validity — 
Grant of leave under S. 537 '1) — If can h e implied 
from order discharging interim stay of proceedings 
lor sale — S. 537, if overridden by State Financial 
Corporation Act — State Financial Corporation Act 

(58 of 1953), Ss. 21, 32 (10) and 46.B — Scope and 
effect of. 

The words ‘after the commencement of the wind¬ 
ing up’ in S. 537 (1) (a) of the Companies Act. 1950 
mu >t be read as meaning ‘after the presentation of the 
petition for winding up the company’, and not ‘after 
the winding up oider’. Section 537 read with S. 441 
(2) of the Act fixes the date of commencement of 
winding up as the date of the presentation of petition 
tor winding up and not fhe date of the winding up 
order. Fhe object of S. 53 < is to preserve the assets 
of a company lor fair and equitable distribution to all 
the creditors and to generally negative all possibilities 
of a preference between creditors inter se from the 
date oi the commencement of the winding up procee 
dings. The words ‘is being wound up’ in S. 537 (1) 
may be suggestive of a process, but the starting point 
of that process has been clearly laid down by S 441 
of the Companies Act, and the language of S. 537 has 
to be understood by reference to S. 441. The doctrine 
of ‘relation back’ has been imported and the date of 
commencement of winding up has been given a fixed 
meaning, lienee a Sile by auction oi the properties 
or assets of a company, held alter the presentation of 
a petition for winding up, without leave of the Court 
mus: be held to he null and void. It cannot be said 
that the company judge must be deemed to have 
accorded leave under S. 537 of the Act, because he 
makes an order discharging an interim stay granted 
by him under S. 442 of the Act, on the ground that 
the creditor who obtained the interim stay and the 
other creditors were not pursuing their application 
tor winding up the company diligently. 

There is no warrant for the contention, that S 537 

must yield to the provisions of the State Financial 

i? n ln view fhe overriding effect 

of S 4 .B of latter Act. Section 32 (10) of that Act 

clearly lays down that the Financial Corporation will 

have no preference excepting that conferred by anv 

other ltw where liquidation proceedings have com 

sTl of Tf abA^ 6 r^ 8 ° f an ( application under 

3 . vii ot that Act. In the case of corrmni«« 
porated under the Companies Act, winding up pro! 
ceedings are undoubtedly ‘liquidation proceiding^ 
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within the meaning of S. 32 (10). In the absence of 
any inconsistency between the Companies Act, and 
tbe Financial Corporation Act, the overriding 
effect of S. 40.B does not operate : AIR 1958 Punj 

341, Ref. ; AIR 1959 M P 95, Disting. (1963) 2 Comp 
L J 309 (Raj.). 

SECTION 538 

S. 538 (1), Cls. (j) and (k) 
proceedings under Penal Code. 

Proceedings instituted against an officer of a com¬ 
pany in liquidation, under the Penal Code, are by no 
means subject to the limitation of time mentioned in 
£«•()) and (k) oi S. 538 (1). 1958 Cri L J 496 : ILR 

(19d 8) 2 Cal 381 : AIR 1958 Cal 163 (165, 166) 
(Pt C) (Prs 11, 14). 


COMPANIES ACT (1 of 1956). S. 538 


Applicability to 


Ss. 538, 539 and 541—Official liquidator of bank 
accusing counter-petitioners, directors acd others of 
offeuces punishable under sections — Order by Court 
directing public examination of counter-petitioners 
under S. 478 of the Act — Order is hit by Art. 20 (3) 
of the Constitution. 1961 (1) Cri L J 75 : 1960 Ker 
L J 641 : (1960) 1 Ker L R 670 : 1960 Ker L T 581 : 
(1960) 30 Com Cas 501 : 1960 Mad L J (Cri) 713 s 
AIR 1961 Ker 14 (17, 18) (Pt C) (Pr 5) (DB). 

SECTION 539 

“ Ss. 539, 538, 541 and 545—Official liquidator of 
bank accusing counter-petitioners, directors and others 
of offences punishable under sections — Order by 
Court directing public examination of counter- 
petitioners under S. 478 of the Act—Order is hit by 
Art. 20 (3) of the Constitution. 1961 (1) Cri L J 75 : 
1960 Ker L J 641 : (1960) 1 Ker L R 670 : 1960 Ker 

LT 581 : (1960) 30 Com Cas 501 : 1960 Mad L J 

(DB) 713 : AIR 1961 Ker 14 (i7, 18> (Pt Cj <Pr 5) 

SECTION 541 

Ss. 541, 538, 539 and 545—Official liquidator of 
bank accusing counter-petitioners, directors and 
others of offences punishable under sections—Order 
by Court directing public examination of counter- 
petitioners under S. 478 of the Act—Order is hit by 
Art. 20 (3) of the Constitution. 1961 (1) Cri L J 75 • 
1960 Ker L J 641 : (1960) 1 Ker L R 670 : I960 Ker 
L T 581 : (1960) 30 Com Cas 501 : 1960 Mad L J 

(Cri) 713 : AIR 1961 Ker 14 (17, 18) (Pt C) (Pr 5) 

(DB). ' 


S. 542 (1)— Existence of “fraudulent purpose’' 
sufficient to attract section — Directors becoming 
parties to concealment of an already committed fraud 
is fraudulent purpose” within S. 542 (1). 

The fraudulent intent contemplated by S. 542 (1> 
need not be the dominant intent to defraud the credi¬ 
tors or any other persons. The sub-section does not 
speak of the intent to defraud creditors or any other 
persons alone : it is enough if there was any fraudu- 
lent Purpose ; and there need not necessarily be the 
intent to defraud creditors or any other persons. 

Concealment of an already committed fraud is itself 
a riud. Where the employees of the Bank misappro¬ 
priated large amounts belonging to the Bank and the 
directors who knew about it allowed the manipula- 
tion of the accounts of the Bank obviously with the 
idea of conceaHng the real position from the share- 
bolders.the creditors and the public, the action of the 
directors in concealing the fraud from people who 
were entitled to know about it, is a fraudulent purpose 

£°r ^i W n h i D L m x ischief of s - 542 (1) : AIR 1902 
S C 1821, Ref. (1963) 1 Com L J 169 (Ker). 

— S -542 (1)-Persons found guilty under—Extent 

?. , ““Discretion is in Court to assess and fix, 

liability. 

Under S. 542 (1) Companies Act, 1950 any persons 
who were knowingly parties to the carrying on of the 
business for any fraudulent purpose, are personally 
responsible for all or any of the debts or liabilities of 
the company as the Court may direct. The discretion 
is in the Court to assess and fix the liability of the 
persons and that discretion is a judicial discretion. It 

fU° e Ak°V a ??i e . ar r 0rn wording of the sub-section 
that the liability of such persons is merely co-extensive 

or coterminous with the particular amount or amounts 
tor which their actions are responsible. The Court 
has to nx their liability considering all the circum¬ 
stances and the justice of the case. 

Though under S. 542 (1) technically all the persons 
u U j lty may be jointly and severally liable for all 
the debts and liabilities of the company, Court may in 
the interests of justice apportion the liability inter se 
among the persons found guilty under S. 542 (1) 
(1963) 1 Com L J 169 (Ker). 

SECTION 543 
SYNOPSIS 

(Companies Act (1950) S. 543.) 

1. Scope. 


SECTION 542 

-Ss. 542, 543 — Directors — Liability of 

can rely on skill and integrity of officers of coa 
—Failure by director to examine books of accoi 
to exercise control over officers after knowing 
defalcations — Director is liable — (Conma 
Director — Liability of). 


In a case where there is no ground for suspecting 
the officers of a companv, the director may be justified 
in relying on their skill, honesty and integrity. But 
once he is told or he knows that the officers have dis¬ 
regarded the directions and resolutions passed by the 
Executive Committee and t he Board of Directors in the 
matter of making advances and have made falseentries 
in the books of accounts the director should be careful 
in placing blind and complete reliance and trust on 
the said officers thereafter. If he fails to exercise con¬ 
trol over them even after such knowledge or if he 
fails to scrutinise the advances made by them in flag¬ 
rant violation of the directions of the Executive Com- 
mittee and the Board of Directors, at least then he 
mu st be presumed to be acting in complete disregard 

?Lri s res Ponsibilities as a director. (1963) 1 Com L J 
*o9 (Kei). 


2. Powers of Court. 

3. Who can be ordered under this section. 

4. Acts complained of must have caused loss. 

5. Misapplication, retention or liability to account- 

6. Misfeasance or breach of trust. 

7. Onus. 

8. Sanction of Court. 

9. Form and contents of application. 

10. Non-joinder. 

11. Amendment of petition. 

12. Limitation. 

13. Simultaneous proceedings under criminal law 
and under this section. 

14. Proceedings against legal representatives. 

15. Appeal. 

16. Court-fee. 

1. Scope. 

-—S. 543—Companies Act (1913), S. 235—Applica¬ 
tion for removal of liquidator—Effect. 

The application for the removal of the Liquidator 
does not make the application under S. 235 bad. A 



COMPANIES ACT (1 

pending application for the removal of the Liquidator 
is therefore not an obstacle to the summons by the 

Vunder S. 235. (1957) 27 Com Cas 390 i 
AIR 1956 Cal 648 (653) (Pt D) (Pr 20). 

~S». 543, 397, 398 — Scope and applicability of 
S. 543-Proceedings under S. 543 should be by inde¬ 
pendent and fresh application. See Ibid, S. 397. AIR 
1964 Guj 107. 

Ss. 543*397, 398— Proceeding under S. 397 or 
398— Recording of finding about existence of prima 
facie case of misfeasance — Duty of Court. See Ibid 
S. 397. AIR 1964 Guj 107. 


f 43—Nature 0 f proceedings under—Procedure 
*?. P, e D f ^ low ed—Death of petitioner — O. 22, R. 3, 
UvU F. C. will apply—Art. 176, Limitation Act, also 
will apply — Repeal of sub-S. (3) of S. 235 by 

1936— Effect. See Companies Act 
(1913), S. 235. AIR 1963 Madh Pra:120. 

—S. 543—Companies Act (1913), S. 235-Prima 
iacie case—What constitutes — Application based on 
reports—Reports to be taken as incorporated in plead¬ 
ings. See Companies Act (1913), S. 235. (1964) 34 
Com Cas 34 (Mys). ' 

TT*- 5 <1?~P m P anies Act (1913), S. 235 - Applica- 
ility Winding up petition commenced before com- 

"J 8 'nto foirc e of Companies Act 1956 - S. 543 of Act 
o oo does not apply — Misfeasance application is 
governed by S. 235 of the Companies Act. See Com- 

(Mys? ACt U913) ’ S ‘ 235 ’ (1964) 34 c ° m Cas34 

,Tr~, S n^ 43 'r Com Pn nies Act < 1913 )’ s - 233 - Dismissal 

S 2 ^ 5 P nQf‘a, n ^( eC L See Corn P anies Act (1913); 
o. Z6 5. (1964) 34 Com Cas 34 (Mys). 

c —Scope and object — Proceeding under 

pnfi ?? agamst dir ector cannot be resorted to tor 
mini P a yroents on account of promises or exe- 

eSc?nff ak, 'if ° r f ° r l,reach of contract-Actual 

ComniM, • a ?^ 1) , e P f operty or money belonging to 
s 46s AlR n iQfio n D S ?L direct0r essential - See ibid, 

dltion 343 ~D‘ sposaI of property of company in liqui- 
lat on , n contravention of S. 543, Companies Act - 

Courts°AcM l W 9 C |°c te <!> npt < ~' ourt - 8ee Contempt of 
'-ourts Act (1952), S. 3. AIR 1962 Punj 433. 

Z:fcJ n 43 r, d , ®47— Application under S. 235— 

Apffiication held barred by trial Court-Appeal- 

den cv ofl :t of / 9 2 e c °ming into force during pen- 
app?Ltio„ a T a, r SeCtl0n . c<innot l)e a PPbed to the 

1962 Punj 87 S Compan,es Act U913), 8 - 210. AIR 

ol Kanu 4 3 ~ r br 0 c e e f ] g s under—Nature of —S. 45-N 

Act (1913) g S applies. See Companies 

ual3)> 23 5. ILR (1961 j 11 Raj 16. 


of 1956). S. 543, Note 1 969 

Held, that having regard to the materials on the 
record, the petitioner Company should review those 
materials and take such steps as it may think neces- 
sary or expedient in one consolidated proceeding 
under S. 543, against such of the persons against 

whom the record reveals a prima facie case of mis¬ 
feasance. (1963) 2 Comp L J 89 : (1963) 4 GuiLR 
?ik’ J, L ?< 1963 > Cuj 865 ! AIR 1964 Guj 107 (114, 

115) (Pt D) (Pr 12). ’ 

—S. 543—Scope and effect-Company—Voluntary 
winding up Suit by Liquidator against legal repre¬ 
sentatives of deceased managing director for reco- 
very ol moneys retained by deceased — Maintain. 

ability - C. P. Code (1908), S 9- Bar of civil suit 
— Principles. 

Section 543 of the Companies Act, 1956 does not 
oust the jurisdiction of an ordinary civil Court to 
entertain a suit by the Liquidator of a company which 
is being voluntarily wound up, against the legal 
representatives of a deceased managing director of 
the company for recovery of amounts or properties 
of the company retained or held by him. The Liqui- 
dator in a voluntary winding up is within the section 
and a claim for recovery of a speeded sum of money 
is plainly within its compass. The section is not con- 
hned to unliquidated claims for damages against a 
director or officer. Nor does the section bar a civil 

S?! 7? ? as regards matters covered by it. 

The liability of a director to pay or return the com- 

pany s money or property is a general or common law 
liability and the obligation to restore any money or 

property is a legal liability and the right of the com- 
pjny to realise its money from the hands of a fraudu- 
lent or dishonest dir ctor is in no sense a special 

ami U ;i°ra r,R1 i- 8l 543 is only an enabling provision 
and it cannot be constiued as depriving an aggrieved 

party oi a remedy by way of suit by reason of the 
special procedure provided for by the section. Further, 
proceedings under S. 543 against the director of a 
company cannot be continued after his death- mis 
feasance proceedings under the Companies Act are 
only available against the speeded persons enumerat- 
e therein and not against their executors, administra¬ 
tors, heirs or legal representatives. 

As the liquidator could not proceed against the 
legal representatives under S. 543 a suit by him 

against them is clearly maintainable and not barred. 

Unless a right of suit is taken away expressly or by 

necessary implication, the suit must he held to be 

rji'S 1ta A nab, | “ nde „ r ?• 9. Civil Procedure Code. A I R 

n 9 Ofiai\ a w 5 , 8 ?' . eL ° n (1963) 2 Comp LJ 304: 
( , 19 . 6 . 4) . 1 „ Mad C J 20 : 77 Mad L W 49 : ILR (1964) 

10) (DB) 909 ! AIR 1964 Mad 230 (232> (1>t B > (PW9, 


2 . Powers of Court. 

me oA 43 Bower of Court to interfere in respect of 

contin? • COllC u e: transactions which are no longer 
continuing wrongs. See Ibid, S. 400. AIR 1965 Cuj ad! 

Disr ?!^: 43 Companies (Court) Rules (1959), R. 10 - 

directed ‘to Un , d t r ~ Exercise of-Pctitioncr Company 
under S. 5*43* k ® Steps ln consolidated proceeding 

ed^sJundl^w®?' 63 . UD . d f R - 1 ?. must be exercis- 
thp judicial principles and having regard to 

U .d h rV43 th (S A . Ct . an , d ‘IT: i! ulei - an 8 apSion 
pet tion th ri. ‘ Cdu , U !1) , bei "g an independent 

1 ' ' C f °. urt will not be justified in lightly 
unfes ' ffd! " n 16 procedure laid down by the rules 


c,. ; , S ;i 43 ~ V i° luat ? ry windil| g up — Misfeasance- 

r mrt hnT l -'T d ? tor ~ Whether ordinary civil 
Court has jurisdiction to entertain — S. 235 Com 
panies Act, 1913. ’ LOD1 * 

There is a good deal to be said for the view that 

even in a case of a voluntary winding up it is neces¬ 
sarily implied that proceedings by share-holders 
against liquidators in respect of the conduct of the 
winding up proceedings are intended to be dealt 
wRh by the Court under the Act, i.e., the High Court 
particularly in case where allegations of misfeasance 

and nonfeasance are being made against the liquida- 
tors An( jrdinary civil Court cannot exercise such juris 

diction. (1964) 2 Comp L J 17 (Puni) , IQfii Pnl 

289 ' «« Bunj L R 749 ?(1964) 34 Com Cas 7.7 - IL 

(1964) 2 Pun, 415 : AIR 1965 Punj 24 (25) (p r 5 ). 

3. Who can be ordered under this section. 

—Misfeasance—Acts of director-in-charcre 
Other directors when liable — Director-in-charge, 
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COMPANIES ACT (1 of 1956), S. 543. Note 3 


new to business of company, relying on officers of 

company and assuming accounts maintained by them 

to be correct- Not guilty of any fraud or dishonest 

conduct. See Companies Act (1913), S. 235. AIR 1963 
All 55. 

S. 543—Scope—Liability of director for dividend 

wrongly distributed on his shares. 

, ij °r Act of 1913 a person could be 

held liable only for his acts and omissions as a dirac- 

lot and not for what he had received as a dividend on 
his shares in his capacity as a share holder. See Com¬ 
panies Act (1913), S. 235. AIR 1962 All 486 (DB). 


S* Liability of directors for misfeasance, 
oee Companies Act (1913), S. 235. AIR 1959 Cal 625. 

—-S. 543 — Directors shirking responsibility of 
affairs of banks—Effect of. 

Held, that directors who had knowledge about the 
advances.made by the managing director were not 
justified in shirking all responsibilities in respect of 
the affairs of the batik and leaving everything to be 
done bv the managing director at his own sweet will. 
See Companies Act (1913), 235. AIR 1959 Cal 625. 

^Ss* 543, 542 Directors—Liability of—If can rely 
on skill and integrity of officers of company—Failure 
by director to examine books of account or to exercise 
control over officers after knowing about defalcations 

-Director is liable. See Ibid, S. 542. (1963) 1 Com L J 
169 (ker). 


~ s * 543 — Companies Act (1913) Ss. 281. 235- 
Management of affairs ol Companv—Responsibility of 
Directors—See Companies Act (1913), S. 281. (1964) 
34 Com Cas 34 (Mys). 

~T“ S f * 543—Companies Act (1913), S. 235 — Liability 
ot Managing Director — He cannot be heard to say 
that he relied on staff under him. See Companies Act 
(1913), S. 235. (1964) 34 Com Cas 34 (Mys). 


—-S. 543 -Companies Act (1913), S. 235 — Liability 
ol directors Directors permitting dishonest persons 
to continue in charge of cash. See Companies Act (1913V 
S. 235. (1964) 34 Com Cas 34 (Mys). 

S. 543 — Manager withdrawing amount in con¬ 
spiracy and collusion with directors—Withdrawal 
illegal being contrary to the provisions of S. 543- 
Directors are liable equally with the manager-But 
where directors are not shown to be aware of the 
withdrawal but only guilty of negligence and want of 
vigilance, the directors (it was held) are not directly 
or vicariously liable — Mere suspicion is not enough 
to hold them liable. (1963) 33 Com Cas 1043 : AIR 
1962 Punj 433 (440) (Pt D) (Pr 39). 


4. Acts complained of must have caused loss. 


-S. 5 43—Acts of misfeasance to fall under section 

mustbethose which'have entailed losstothe company. 
See Companies Act (1913), S. 235. AIR 1963 All 55. 

S 543—Neglect to get stores valued must have 
caused lo s s to companv. See Companies Act (1913), 
S. 235. AIR 1963 All 55. 


5. Misapplication, retention or liability to 

account. 


-S. 543 — Retention — Proof — Accountability of 

directors. See Companies Act (1913), S. 235. AIR 1963 
All 55. 

~—S. 543 (1) - Applicability — Repayment by liqui¬ 
dator of loan advanced by directors — No refund can 
ba ordered under S. 235. See Companies Act (1913), 
S. 235. AIR 1959 Bom 474. 

~ s * 543— Companies Act (1913), S 235— Scope- 
Manager of company advising directors to lend 
money to concern of which they are partners. 


Section 235, Companies Act, 1913, covers misappli- 
cation of any money or property of the company or 
liabihty or accountability for any money or property 

ot the company in addition to any act of misfeasance 
or breach of trust. 


, A manager of a company who knowingly advises 
the directors to lend money to a concern of which they 
all are partners is liable for misfeasance even though he 
himself has not been proved to have retained any 

U957) 27 Com Cas 390 : AIR 1956 Cal 
648 (652) (Pt B) (Pr 14). 


6. Misfeasance or breach of trust. 

, . S» 543 Applicability — Conditions—In order to 

inVo*- a case within S. 235 of the Companies Act of 
1 Jlo it is_essential to establish that there has been a 

breach of trust and that the breach has resulted in 
pecuniary loss to the company. AIR 1959 Cal 625. 

S. 543 —Failure of directors to call for monthly 
statement of accounts — Failure to look iDto account 
books Held directors were not guilty of reckless in¬ 
difference or wilful misconduct. See Companies Act 
(1913), S. 235. AIR 1959 Cal 625. 

S. 543-Companies Act (1913', S. 235—‘Misfea¬ 
sance —Meaning—Director lending money to a con¬ 
cern of which he is partner. 

The word ‘misfeasance’ in S. 235, Companies Act 
1913, covers every misconduct by an officer of the 
Company as such for which such officer might have 

been sued apart from the section. (1896) 1 Ch 331, 
Rel. on. 

\Ahere the directors and manager of a company 
lend money to a concern of which they are either the 
sole proprietors or partners, they are guilty of misfea¬ 
sance. The plea that they did something bona fide 
and in good faith and in the belief that these loans 
will ultimately turn out to be for the good of the 
company cannot avail against the charge of misfea¬ 
sance and misapplication oi Company’s moneys. 

(1957) 27 Com Cas 390 : AIR 1956 Cal 648 (651, 
652) (Pt A) (Prs 12,13). 

7 S. 543 —Banking company under winding up- 
Proceedings in misfeasance against directors—Initia¬ 
tion Report of liquidators—Not sufficient — Limita¬ 
tion. See Banking Companies Act (1949), S. 45 H. 
AIR 1962 Ker 333. 

-S. 543—Companies Act (1913), S. 235 — Misfeas¬ 
ance—Responsibility of Directors. — See Companies 
Act (1913), S. 235. (1964) 34 Com Cas 34 (Mys). 

S. 543 — Banking Companies Act (1949), S. 45 H 
—Application under S. 235—Prima facie case of mis¬ 
feasance has to be made out. See Companies Act 
(1913), S. 235. AIR 1962 Raj* 118 (DB). 

7. Onus. 


~—S- 543 — Banking' Companies Act (1949), Ss. 45, 
45-H—Misfeasance application — Burden rf proof. 
See Banking Companies Act (1949), S. 45. (1964) 34 
Com Cas 34 (Mys). 

-S. 543—Onus. 

The burden of proof of misfeasarce is on the ap¬ 
plicant under the section. 

The applicant has to show not only the misfeasance 
but also the damage in respect of which the Com¬ 
pany is to be compensated. An act of misfeasance 
will not without damage suffice any justification of 
action against misfeasor. The principal object of this 
provision is to compensate the company in respect of 
the losses resultant on misfeasance. (1880) 14 Ch D 
660 (670), Distinguished. (1963) 33 Com Cas 1043 t 
A I R 1962 Punj 433 (440) (Pt C) (Prs 37, 38). 
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—-S. 543 — Application under — Appraisement of 
evidence—Nature of proof required—Burden of proof. 
See Companies Act (1913), S. 235- AIR 1962 Raj 118 
<DB). 

8. Sanction of Court. 

-S. 543—Companies Act (1913), S. 235-Leave of 

Court is not necessary. 

Section 235, Companies Act, 1913, under which the 
liquidator makes an application does not require 
sanction or leave of the Court to make such applica¬ 
tion. Want of leave of the Court is therefore not a 
legal objection to the application under S. 235. 

41957) 27 Com Cas 390 : A 1 R 1956 Cal 648 (654) 
<Pt E) (Pr 21). 

9. Form and contents of application. 

~ S* 543 — Allegations must be specific — Respon¬ 
dent is not liable for anything that is discovered in 
course of enquiry. See Companies Act (L913), S. 235. 

A I R 1963 All 55. 


of 1950), S. 543, Note 7 971 

time on the date it was filed — Limitation, if can be 
extended with the help of S. 45-0 Banking Com. 
panies Act. See Banking Companies Act (1949), 
S. 45-0. AIR 1962 All 486 (DB). 

—-S. 543—Companies Act (1913), S. 235—Delay in 
making application. 

Even if an application under S. 235, Companies 
Act, 1913, is made on the last date of limitation, the 
liquidator has the whole period granted by S. 235 
within which to move. This delay in bringing this 
application is, legally and technically, no defence to 
the application. (1957) 27 Com Cas 390 : A I R 1956 
Cal 648 (653) (Pt C) (Pr 19). 

-S. 543 - Scope. 

Application by liquidator under S. 235, Companies 
Act (1913) against delinquent director for compensa¬ 
tion—Period of three years provided in the section is 
period of limitation. See Companies Act (1913), S. 235‘ 
(1965) 2 Com L J 16 (Guj). 


—S. 543 -Amendment petition—Bona fide mistake 
—Company (in liquidation) described as petitioner 
instead of official liquidator — Application for 
amendment beyond five years—Maintainability. 

A misdescription in a petition under S. 543 of the 
-'Orr,panics Act describing the company (in liquida¬ 
tion) as the petitioner instead of the oiiicial liquidator 
' s fahd when the verification and other contents 
of the petition leave no room for doubt that the offi¬ 
cial liquidator was the petitioner. In such a case the 
principle underlying the maxim ‘Falsa demonstrate 
non nocet and Nihil facit errar nominis cum de cor- 
pore consta!' ipplies. The misdescription is remedi- 

'Y i u l /P r?- ^ ie ^ act ^ lat an application under 

hb Civil P. C to amend the heiding has been 
ma'te beyond five years, since this case does not fall 
wilain the mischief of S 22 of the Indian Limitation 
Act us correction sought does not amount to substi- 
^ addition <>f a new plaintiff or defendant. 
X 198)(p rJ 2 0 3 3G5 :A][ R 1963 Puuj 196 (197, 


10. Non.joinder. 

7 543 - Parties— Misfeasance proceedings—Some 

rectors not impleaded Maintainability of appliea- 
:«1 C ° mpanies Act 0913), 8 . 235. A I It 1959 


11. Amendment of petition. 


s; in'll' n Application by Olficial Liqui Jator under 
; H, Runknjg Companies Act and S. 3, Contempt 
of Court, Act - Objection that application under 

unulm’ ° ,npar ] ies A^ being condition precedent to 

"’““'t' ^ ‘ u i -*'■ Hii.king Companies- Act, 

was no Z n ,iT er u' 45 11 Banking Companies Act 

treated Vs ; a . >e r? nd that a PP"cation might be 
treukd as one under Contempt of Courts Act alone — 

jote petition included all material required to be 

1 V gei ‘ t0r paiti ° u Ullder S. 543, Com, a, ^ Act and 
m nec omission of 'S. 545 had created no preiud ce in 

On d toh. OPJOS1 , ,e , P - ,rtieS ’ the Cwurt allowed the pe U 

hV deVTS ‘r'!n ati ^ i " headi "8 tha ‘ “was 

(innt, n « Gornpanies Acr. See Civil P C 

<1308;. O. 6, R. 17. A I 1{ 1902 Punj 433. ' 

12. Limitation. 

within Vhrrc L Sf° o n^ mpU,ati0n T, A PP^ation 

Misapplication of money mo^VhVn l, t 2 u, ‘ ,ator ~ 

earlier can be charged LJ r 6 • three >' ear s 

3- 235. A I 44 1963 All 55 Umpan,es Ac ‘ (1913), 

U943> S 4 'W <et i 0<,P , eCtiv e °P er ation—Companies Act 
(1913), S. 235—Application under, already barred b 


b. 543—Winding up— Misfeasance by Directors 

Application to Court to assess damages — Limitation 
for Act of 1956 coming into force pending winding 
up proceeding—Limitation - If governed by Act of 
1913 or new Act Proceedings for misfeasance - If 
can be continued against legal representatives of 
officers—Companies Act (Tot 1913), bections 235 
and 281—Companies Act (I of 1956), Sections 543, 
633 —Legal Representatives Suit Act (12 of 1955) — 
Indian Succession Act, S. 306 - Ranking Companies 
Act (10 of 1949), Sections 43-11 and 45-O-Civil Pro- 
cedure Code (5 of 1908), Order 21— Applicability- 
Extent to which directors can rely on skill and inte¬ 
grity of managing director — Duties of directors. 

Neither section 306, Indian Succession Act nor the 
Legal Representatives Suit Act (12 of 1955) nor Order 
21 , Civil Procedure Code, can be availed of for con¬ 
tinuing misfeasance proceedings against the legal 
representative; cf a deceased promotor, director, 
manager, liquidator or officer of a company. The 
action thereunder being purely personal against the 
said named peisons, which does not survive their 
death, it is not possible to invoke any of the statutory 
provisions mentioned above 

The rule of limitation prescribed in section 235, 
Comp inies Act, 1913, stands except in regard to cases 
lor which express provision is made in section 45-0 
(2), Banking Companies Act. A demand made by the 
applicant in a misfeasance application has the essen¬ 
tial feature of a claim as normally un ierstood, namely, 
the right to make a demand on the part of a litigant 
and the power of the Court to enforce that demand. 
Therefore, a misfeasance application comes within 
the expression “all other claims'' appearing in sub. 
section (2) of section 45-0 oj the Ranking Companies 
Act. It is obvious that the right to make a mideusance 
application, which could be made only in the course 
ot winding up a company, arises only after a winding 
up order is made which is necessarily subsequent to 
the presentation ot the winding up petition. It fol¬ 
lows, therefore. that tlie application referred to in 
section 45-0 (1) can never be a misfeasance appliea 

tion. 1 

in the present case, all that could be said on the bads 
o[ the Articles of Association was that they did autho¬ 
rise the board of Directors to entrust the day-to-dav 
administration to one of them appointed as a manag¬ 
ing director. I he Articles did not, however, say that 
the mere appointment ot a Managing Director dis. 
charged the Board ot Directors ot its ultimate respon- 
Silnlity for the management of the company which 
...express terms, was vested in them. The Managing 
Director was to work under their supervision K g 

• Wher e‘he case of the directors, on their own show 
ing, is that there never was any formal resolution 
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defining the functions and responsibility of the Manae. 
ing Director or indicating the extent to which he can, 
on his own and independently of the board, exercise 
powers in relation to the management of the affairs of 
the company, or providing for the manner in which 

1 i.uu shou d exercise supervision over the work 
ot the Managing Director, and the general effect of 

the evidence appears to be that to a large extent the 

directors proceeded on a footing of mutual trust and 
ma , Q y details were settled by informal discussions 
rather than by formal resolutions, the directors, other 
than the managing director, are also liable for the 
loss, because they must be held to have failed in their 

f lu Jj? r ? v ,ng for good and efficient management 
ot the affairs of the company and because they cannot, 
in the circumstances, claim that they were entitled to 
rely upon either the Managing Director or any mem¬ 
bers ot the supervisory staff. 

When a person joined the directorate after the first 
inspection by the Reserve Bank had already taken 
place and he was on the Board when the subsequent 
inspection took place, but he took no steps to inform 
himself about the correct position or to dissociate 
himseli from the management if he thought that it 
was beyond his capacity or capabilities to ao anything 
useful as a director, such an attitude actually comes 

o this, viz., that taking up the position of director 
ot a banking company is a matter of no consequence. 

So long as a director acts honestly, he cannot be 
made responsible in damages unless guilty of gross 
or culpable negligence in a business sense. But as 
pointed out by Neville, J., in L. R. (1911) 1 Ch. 425, 
437 one cannot say whether a man has been guilty of 
negligence, gross or otherwise, unless one can deter, 
mine what is the extent of the duty which he is alle¬ 
ged to have neglected. The care that he is bound to 
take has been described as ‘reasonable care* to be 
measured by the care an ordinary man might be 
expected to take in the circumstances on his own be¬ 
half. In saying this, Neville, J., was only following 
what was laid down in (1870) L. R. 5 Id. L. 480 (486) 
as being the proper test to apply. While the general 
principle may briefly be stated to be that a director 

should always act honestly and that the standard of 

cire expected of him is to take such care as in the 
circumstance* of the case and having regard to his 

k ° W n: edge anc ^ ex P erience and his association with 
the affairs of the company, may be described as 
reasonable, the nature of the duty resting on him and 
the extent of care expected of him mud depend uprn 

ri_ acts a ?^ circumstances of each case. Section 281 
of the Indian Companies Act of 1913 and the corres¬ 
ponding section 633 of the Companies Act of 1956, 
which empower the Court to relieve a director of any 
liability which he may incur under the law, clearly 
Jtate that before so relieving him the Court should be 
satisfied not only that he has acted honesth but also 
that he has acted reasonably and that having regard 
to all the circumstances of the case including those 
connected with his appointment, he ought fairly to 
be excused. 

Misfeasance proceedings in the course of winding 
up of a company are independent of whether or not 
the person proceeded against may be criminally res¬ 
ponsible for any offence disclosed by the facts of 
the case and for assessing the civil liability of the 
person under section 235 of the Companies Act, 1913, 
it is unnecessary to consider or express any opinion 
on the question whether he may also be criminally 
liable. A Company Court, while examining the case 
of an alleged misfeasance, is not to be deterred by the 
possibility of the person whose conduct it is investi¬ 
gating rendering himself liable for criminal prosecu¬ 
tion also. In proceedings for misfeasance the interests 
involved are not merely those of the parties actually 
present before the Court but of many others who are 


of 1956), s. 543, Note 12 

■ not.before the Court. The liquidator who is very often 
an applicant in such cases is discharging a statutory 
duty. In the event of the applicant being a creditor 
or a contributory, he is representing the interests 
ot other creditors or contributories also. The possibi¬ 
lity or the personal interests of the parties actually 
present being in some respects or to some extent 
adverse 1o those of the absent parties, or the parties 
actually present not being in a position to place all 
materials that may be relevant, cannot always be 
ruled out. Indeed, when it becomes apparent that the 
parties present, particularly those whose conduct is 
under investigation of relevant details, refrain from 
placing such details before the Court, it is the duty of 
the Court to compel them to give evidence so that the 
ultimate decision may, as far as it is humanly possi¬ 
ble, be a fair and just decision upon the facts in con¬ 
troversy. The winding up proceedings of a Banking 
Company which were pending when the Companies 
Act of 1956 came into force are governed by 
section 235, Companies Act of 1913 and not by 
section 443 of the Companies Act of 1956. They are 
also governed by section 45-H, Banking Companies 
Act, which to a considerable extent lightens the 
burden of providing the entire case which rests on 
the liquidator. (1865) 1 Eq. Cas. 219, 224; (1867) 3 
App 787, 791; (1880) 14 Ch D 335; AIR 1926 Lah 
624 (2) ; AIR 1939 All 1; A I R 1944 Bom 193; A I R 
1946 Mad 304 ; AIR 1958 Mad 583 ; AIR 1963 Madh 
Pra 120; AIR 1962 Ker 333, 334; A I R 1962 All 486, 
496; AIR 1959 Mad 366; AIR 1960 Cal 243 ; L R 
(1911) 1 Ch 425, 437; (1872) LR5HL 480, 486; L R 
(1899) 2 Ch 392; L R (1899) 2 Ch 629; L R (1901) A C 
477; L R i( 1884) 25 Ch D 752 ; A I R 1938 Mad 124; 

A I R 1963 All 55; (1885) I L R 9 Bom 373 ; (1963) 1 
Com L J 169 (Ker) ; (1963) 33 Com Cas 955 (Mad) ; 

A I R 1957 All 553 ; (1955) 25 Comp Cas 317 ; (1955) 

2 All E R 775 (C A); AIR 1962 Raj 118, Ref. (1964) 

2 Comp L J 242 : (1964) 34 Com Cas 34 (Mys). 

-S. 543—Banking Companies Act (1949),S. 45-0— 

Applicability —Misfeasance application under S. 235- 
Companies Act (1913) — Limitation —Is governed by 
S. 45-0 (2), Banking Companies Act as against direc¬ 
tors and by S. 235 Companies Act as against others. 

See Bmking Companies Act (1949), S. 45-0. (1964) 

34 Com Cas 34 (Mys). 

-S. 543—Companies Act (1913), S. 235 — Scope- 

Court has no discretion to entertain application under, 
filed after period of limitation. See Companies Act 
(1913), S. 235. AIR 1962 Punj 87. 

13. Simultaneous proceedings under criminal 
law and under this section. 

-S. 543—Companies Act (1913), S. 235 — Scope — 

Power under, is irrespective of criminal liability. 

The order that the Court is permitted to make 
under S. 235, Companies Act, 1913, is to examine the 
conduct of the directors and manager and compel 
them to repay or restore the money or property or 
any part thereof with interest at such rate as the 
Court thinks just or to contribute such sum to the 
assets of the company by way of compensation in 
respect of the misapplication, retainer and misfeas¬ 
ance. This power is irrespective of any criminal 
liability for such acts of the persons concerned. 
(1957) 27 Com Cas 390 : A I R 1956 Cal 648 (654) 

(Pt F) (Pr 23). 

14. Proceedings against legal representatives. 

-S. 543 — Application under S. 235 of the Com¬ 
pany Act (1913) by official liquidator against director 
in 1947 — Death of director pending proceedings in 
1959—Subsequent application under Ss. 45* A and 45-B 
Banking Companies Act against legal representatives 
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in 1963—Held, S. 45-0 (1) Banking Companies Act 
applied and application was within time. See Banking 
Companies Act (1949), S. 45-0. AIR 1966 Mad 247. 

- S. 543 — Application under S. 235, Companies 

Act (1913)-Death of respondent during proceedings 

— Right of suit against legal representatives of 
deceased. See Civil P. C. (1908), S. 11. (1965) 1 Comp 
L J 1: A I R 1966 Mad 247. 

— S. 543—Proceedings against director — Death of 
director—Liability of legal representatives. See Com¬ 
panies Act (1913), S. 235. AIR 1958 Mad 583 (DB). 

- S. 543—Companies Act (1913), S. 235— Death of 

respondent—Proceedings against legal representatives 
—Official Liquidator cannot proceed 'against legal 
representatives. See Companies Act (1913), S. 235. 
(1964) 34 Com Cas 34 (Mys). 

15. Appeal. 

- S. 543 — Application under S. 235 against pro¬ 
moter, etc. of banking company—Value ot claim less 
than Rs. 5,000-Ss. 45 II and 45-N apply—Appeal to 
High Court not maintainable— S. 202 does not apply 

— Material time for determining right of appeal is 
when application under S. 235 is filed. See Companies 
Act (1913), S. 235. I L R (1961) 11 Raj 10. 

16. Court, fee. 

-S. 543- Order under, in respect of banking com¬ 
pany—Order enforceable as decree and order having 
force of decree — Distinction— Order under S. 45 11 
is only an order and not decree—Ait. 1 of Sell. 1 and 
Art. 11 of Sch. II of Court-Fees Act not applicable. 
See Companies Act (1913), S. 235. I L R (1901) 11 
Raj 16. 

SECTION 545 

——S. 545 — Proceedings by Banking company — 
Liquidator starting prosecution against director upon 
order under S 237 of Companies Act (L913)—Prosecu¬ 
tion is by Banking company. See Banking Companies 

Act (1949), S. 45 (1). 1962 (2) Cri L J 350: AIR 1962 
Cal 490. 


Ss. 545, 621, 645 and 648 — Complaint fo 
offences under Penal Code — Order of Compair 
Judge not essential. 

Where prosecutions against an officer of a Compan 
in liquidation are not for olFences against the Com 
panies Act, but under the Penal Code, it cannot b 
held that they are in any way subject to any kind o 
limitation as respects institution of proceedings o 
their maintainability that may be found in the Com 
panies Act. AIR 1955 Cal 29, Rel. on.: 

It is, therefore, clear that in a prosecution unde 
the Penal Code anybody can prefer a coinplaint. It i 
not necessary that the liquidator is obliged to prefe 

in J 9 ^ 8 Cri L J 496 : I L R (1958) 2 Cal 381 : A I ] 
1958 Cal 163 (165, 166) (Pt A) (Prs 9, 15). 

~ -S. 545 (6)— Applicability — Offence under Pena 

Vn, d i e ‘rd See Com Panies Act (1913), S. 237 (0). All 
lUol Raj 48. 


S. 545 — Official liquidator of bank accusir 
counter petitioners directors-and others, of olfenci 
punishable under Ss. 538, 539, 541 and 545 of tl 
Companies Act Order by Court directing publ 
examination of counter petitioners under S. 478 ( 
the Act - Order is hit by Art. 20 (3) of the Constiti 
tion. 1961 (1) Cri L J 75 : 1960 Ker L J 641 : (196< 
J, ke j L R G '° : I960 Ker L T 581 : (I960) 30 Coi 

V 1900 Ma(l L j (Cri > 713 * A I R 1961 K< 
14 (L) (Pr 5) (DR). 

(Overruled on another point in A I R 1963 Ker 7 
(FB).] 


of 1956), S/543, Note 14 

SECTION 546 

-S. 546 (1) (b) (iii) — Power to extend time to a 

auction-purchaser to pay purchase money. 

Section 540 (1) (b) (iii) embraces the power to extend 
time to an auction-purchaser to pay the purchase 
money or to the debtor to discharge the debt by him 
to the concern. (1961) 1 Andh W R 221 : (1961) 31 
Com Cas 315 : 1961 Andh L T 441 : AIR 1961 Andh 
Pra 259 (261, 262)(Pt C) (Pr 21) (DB). 

-S. 546 — General body of share-holders can 

ratify action of liquidator in granting time lor pay¬ 
ment of debt. 

It is within the powers of the share*holders to 
extend time for payment of a debt due to the com¬ 
pany or to register their approval to such a course 
adopted by the liquidator. The General Body can 
ratify the action of the liquidator even after the 
liquidator has actually granted further time in this 
regard. (1961) 1 Andh W R 221 : (1961) 31 Com Cas 
315 : 1961 Andh L T 441 : A I R 1961 Andh Pra 259 
(262) (Pt D) (Pr 23) (DB). 

——S. 546 — Sale of Company as a going concern— 
Liquidator realising assets of company with permis¬ 
sion of auction purchaser — Liquidator is bourd to 
appropriate sum realised towards purchase price. 

If the assets and liabilities of a company are sold 
as a going concern, the liquidator cannot realise them 
for and on behalf of the company. After the auction 
the company is entitled only to the purchase price 
and it is the auction-purchaser who is entitled to 
realise all the assets, on the completion of the sale. 
In such a situation, if the liquidator has realised the 
assets of the company, with the permission of the 
auction-purchaser, credit must be given for these 
sums to the auction-purchaser. The liquidator cannot 
keep the realisations of the assets and false demand 
the auction-purchaser to deposit the entire purchase 
price. (1961) 1 Andh W R 221 * (1961) 31 Com Cas 
315 : 1961 Andh L T 441 : A I R 1961 Andh Pra 259 
(262) (Pt E) (Pr 24) (DB). 

-S. 540 — Company — Liquidation — Adminis¬ 
trator appointed by Court to carry on affairs—Latter 
flouting orders of Court and committing acts of 
misappropriation and diversion of funds of company 
to private uses — Right of liquidator to proceed 
against transferees of funds and property of Com¬ 
pany-Extent of and limits to—Election—Doctrine 
of — Principles — Trust pursuit rule — Essentials — 
Rona fide transferee without notice—If protected— 
Shares in Company — If ‘goods’ — Transfer of scrip 
with blank transfers — If conveys title without 
registry—Trusts Act 2 of 1882, Ss. 63 and 64—Sale 
of Goods Act (3 of 1930), S. 2 (7). 

Where in liquidation proceedings of a company 
an administrator is appointed by Court directing him 
to do certain acts and giving him powers to act in a 
specified manner, but he disobeys the orders and 
directions of the Court and icommits acts of mis- 
appropriation and diversion of the funds of the 
company (in liquidation), the liquidator can proceed 
against such funds in the hands of the transferees 
El ection is a question of fact and must be ascertained 
as such. It may be implied from the acts of the 
person bound to elect. To constitute implied elec¬ 
tion, there must be clear proof that the person put 
to his election was aware of the nature and extent of 
his rights and that having that knowledge, he in¬ 
tended to elect. The doctrine of election implies a 
knowledge of alternatives and a choice of one of 
two alternatives. When applying the doctrine to the 
trust pursuit rule, i. e., pursuing trust property in 
the hands of transferees from the trustee, if there 
is a clear and sharp conversion of trust moneys into 
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other forms of property, the pursuing beneBciary, 
having knowledge of such conversion and a choice 
of alternatives, has the right to elect either to take 
the property purchased or to have a charge on it for 
the amount of the trust money, but not both. But 
this principle cannot be applied to a case, where for 
instance, there has been a partial conversion, to a 
limited extent and the beneficiary seizes the property 
so made available under the trust pursuit rule, that 
does not imply that his claim to the balance of 
tunas, not embodied in some other form of property, 
is also extinguished or lost, so as to estop the bene- 
bciaiy trom further progress under the trust pursuit 
rule. Shares issued by a company are goods within 
the meaning of S 2 (7) of the Sale of Goods Act and 
the delivery of share certificates with blank transfers 
signed.by the transferor amounts to a conveyance of 
good title in the shares to the purchaser; registry of 
shares in the books is not necessary for vesting title 
Where there is a breach of contract by the action of 
the seller, in failing to implement the agreement, 
unless restitution in interim is possible the party who 
stands to lose would be entitled only to compensation 
and the purchaser should pay to the extent he has 
taken delivery of goods. Where the party in whose 
hands trust moneys are sought to be pursued is a 
transferee for valuable consideration without notice 
claims of the beneficiary who seeks to pursue 
them, the beneficiary must stop short of such pursuit 
in respect of such moneys. The beneficiaries cannot 
recover moneys, whether obtained by fraud or misuse 
by a fiduciary, which are in the hands of persons 
who are alienees for valuable consideration, without 
notice of the fraud on the trust, as such a transferee 
is protected under S. 04, Trusts Act. If the claimant’s 
moneys are handed over by way of transfer to a 
person who takes for value without notice of the 
claimant’s equity, the claim (like all equitable claims 
in like circumstances) is extinguished. Equity will 
follow the trust money only to the extent to which 
it can be identified; where there is a mingling which 
makes identification impossible, tracing cannot be 
further pursued. (1880) 13 Ch D 0h)6; AIR 1920 P C 
38; AIR 1950 Pat 32; AIR 1948 P C 50; (1948) 1 K B 
339; L R (1915) 1 Ch 02; L R (1948) I Ch 405; AIR 
1943 P C 34, Ref. ILR (1964) 2 Mad 244 : (1965) 1 
Comp L J 89 : (1965) 1 Mad L J 234 : 78 Mad L W 
214. 

-Ss. 546 (1) (a) and 530—Banking Companies Act 

(1949), S. 43*A (1), (2) and (4)—Banking Company in 
liquidation—Employees of Bank and its legal practi¬ 
tioners applying for full payment of gratuity and 
fees, etc. — Debts not falling under S. 530 — Appli¬ 
cants not preferential creditors under sub ss. (1) and 
(2) of S. 43 A of Banking Companies Act — Sanction 
for making full payment cannot be given. AIR 1962 
Tripura 63 (64) (Pr 3). 


.The trial of the offences defined and punished by 
the Companies Act is not assigned to any special 
Courts created by the Companies Act but the ordi¬ 
nary Criminal Procedure subject to the provision 
contained in S. 622 of the Act under wEieh the 
power of jurisdiction to take cognizance of offences 
defan<=d and punished bv the Companies Act can be 
exercised only by a Presidency Magistrate or a Magis- 
rate of the First Class and no other Magistrate. A 
section defining the limits of the jurisdiction of a 
criminal Court or specifying the conditions for 
takiDg cognizance of an offence creating by a special 
statute, cannot be read as a section created a special 
. r , 1 . °. r designating a particular person to discharge 
a judicial function. Ss. 624-A and 024-B of the 
Companies Act do not indicate an intention of the 
Companies Act to exclude altogether the operation of 
the Code of Criminal Procedure. They do nothing 
more than empower the Central Government to 
appoint a separate Public Prosecutor to conduct 
prosecutions under the Companies Act and also to 
authorise him to present appeals against orders of 
acquittal by Courts other than a High Court in the 
absence ol which the conduct of the prosecution 
would necessarily have been within the competence 
of an appropriate Public Prosecutor appointed under 
the Code of Criminal Procedure by the State Govern¬ 
ment. Therefore an order of conviction under Sec. 
551 (5), Companies Act is open to appeal and revi¬ 
sion under the provisions of the Code. (1903) 14 
S T C 028 (Mys), Dist. (1965) 1 Com L J 250 : 1965 
Mad L J (Cr) 289 : 1965 (2) Cri L J 654 • AIR 1965 
Mys 274 (275, 276) (Pt A) (Prs 7, 8, 9, 11). 


“— Ss - 551 (5) and 633 (1) - Default of official 
liquidator in filing statement under S. 551 — Con¬ 
viction under S. 551 (5) on his plea of guilty—Exer¬ 
cise of jurisdiction under S. 633 (1) — Grounds not 
made out —Sentence—Matters to be considered. 


The accused, an official liquidator of a company 
was convicted on his plea of guilty under S. 55i (5), 
Companies Act for his default in filing the informa¬ 
tion required by S. 551 and was sentenced to a fine 
of Rs. 434 at the rate of Rs. 2 per day of the period 
of his default. The accused placed before the Court 
certain circumstances for invoking the jurisdiction 
under S. 033 (1) for condoning the default but they 
were not accepted. His only argument was that the 
company in liquidation was one with small assets, 
that excepting in regard to the default which is the 
subject of this prosecution he had never been in 
default and that the interest of either the company 
in liquidation or its creditors has not suffered to 
any extent and does not require the special protec¬ 
tion afforded by the statute by way of prosecuting a 
negligent liquidator. 


SECTION 551 

-Ss. 551 and 44 1 and Companies (Court) Rules 

1959, R. 311—“Within one year after its commence¬ 
ment 1 ’—Meaning—Commencement is from the date 
of winding up order and not fictional commencement 
envisaged by S. 441 — Statement under S. 551 to be 
filed by Official Liquidator within one month of the 
expiry of one year after the winding up order (1962) 
1 Andh W R 39 : ILR (1963) Andb Pra 732 : AIR 
1963 Andh Pra 132 (133, 134, 135) (Prs. 8, 16.) 

-Ss. 551 (5), 622, 624-A and 624-B — Scope — 

Offence punishable under S. 551 (5) - \ rosecution 
under—Trial by First CLss or Presidency MagRtr*te 
is one by ordinary criminal Court and not one by 
special Court or persona designata — Provisions of 
Cr. p. Code apply and order of conviction is open 
to appeal and revision—Cr. P. Code (1898), S. 5 (2). 


Held, that there was no ground for the exercise of 
jurisdiction under S. 633 (1) of the Act resulting in 
total acquittal of the accused. The previous good 
conduct of the petitioner did not in itself furnish 
sufficient basis for an inference that in regard to the 
present default he can be said to have acted reason¬ 
ably especially when two reminders had been issued 
to him before prosecuting him. But his previous 
conduct should have been taken into acconnt by the 
Courts below in determining the nature and extent 
of the punishment. The Court in determining the 
sentence must have regard for the extent of the pre¬ 
judice caused to the company in liquidation and it> 
creditors in cases where the accused is a liquid a or. 
The ends of justice will be met by imposing a ne 
of Rs 25 which is to come out of his own poc e 
and not the assets of the company. (19ba)l oin 

L 1 250 : 1965 Mad L J (Cr) 289 : 19&> <2) A" V 
654 : A I R 1965 Mys 274 (276) (Pt B) (Prs lo to h 

and 20). 
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SECTION 555 

——S. 555 — Every default does not mean want of 
reasonable care — Default by sheer inadvertence — 
Court can relieve the liquidator from liability. See 

Ibid, S. 633. 1965 Ker L T 1124. 

_S. 555 (9)—Relief under S. 633 (2) can be granted 

in respect of liability under S. 555 (9). See Ibid, 
S. 633. 1965 Ker L T 1124. 

SECTION 557 

-S. 557—“Matters relating to the winding up of a 

company” — Realisation of assets of company aie 
relating to winding up of the company. 

It is well within the powers of a Court to direct 
the holding of a meeting of the share holders for the 
purpose of ascertaining the wishes either of the 
creditors or of the shareholders in all matters bear, 
ing on the winding up of the company. Scope of the 
section cannot be restricted only to the actual wind¬ 
ing up of the company. Realisation of the assets of 
the concern are not unrelated to the winding up of 

the company. (1961) 1 Andh VV R 221 : (1961) 31 
Com Cas 315 : 1961 Andh L T 441 : AIR 1961 Andh 
Pra 259 (261) (Pt A) (Pr 17) (DB). 

SECTION 559 

-S. 559 and 497 (5), Proviso — Application for 

deferring dissolution—Filed after three months from 
registration — Power of Court to extend period. See 
Ibid, S. 497 (5), Proviso. AIR 1957 Ker ISO. 

SECTION 560 

-S. 5G0 (5) — Scope and applicability. See Com¬ 
panies Act (7 of 1913), S. 247. (1965) 1 Com L J 
233 : (1965) 1 Andh W R 418. 

-S. 560 (6)—Application under—Who can make. 

An application under S. 560 for restoration under 
S. 560 (6) can only be made by the company, member 
or creditor. 63 Cal W N 889 i (I960) 30 Com Cas 
172 : 1LR (I960) 1 Cal 273 : AIR 1959 Cal 493 (494) 
'Pt A) (Pr 2). 


rievance against the director of such company can 
ave his remedy against the director as latter’s 
liability remains in spite of the dissolution and can , 
be enforced. 63 Cal W N 889 : (1960) 30 Com Cas 
172 : JLR (1960) 1 Cal 273 : AIR 1959 Cal 493 (497) 

(Pt C) (Pr 32). 

i 

-S. 560—Property of dissolved company — Appli- * 

cability of doctrine of bona vacantia — Absence of 
express provision — El feet — (Constitution of India, 

Art 296). ! 

ObPer.—The assets of a dissolved company are not 
without owner. The doctrine of bona vacantia would 
be attracted in that contingency and the State would 
take them over. ; 

It may be that because of the express provision in 
Art. 296 of the Constitution, the Companies Act, 1956 ! 

in India, which copied in S 560 the major provisions 
of S. 354 of the English Companies Act, 1918 did 
not introduce the further provisions of Ss. 355 and 
356 of the English Statute 63 Cal W N 889 : (I960) 1 

30 Com Cas 172 : ILR (i960) 1 Cal 273 i AIR 1959 ' 

Cal 493 (498) (Pt D) (Prs 37, 40). J 

4 

-S. 560 (5) and proviso (b)—Scope. 

Proviso (b) of S. 560 (5) gives the power to the < 
Court to wind up a company even without restoring 
the company to the register. 63 Cal W N 889 • ! 

(1960) 36 Com Cas 172: I L R (1960) 1 Cal 273 : ; 

A I R 1959 Cal 493 (496, 497, 49S, (Pt E) (Prs 26 
34, 38). 

SECTION 575 ; 

t 

-S. 575 — Applicability — Before registration of 

company partnership not merely expanded but new 
company formed — New company registered _ New t 
company cannot avail of provisions of S. 263—Lease¬ 
hold interest of partnership cannot be said to be < 
transferred to the company without registered deed 
by partners — Partners not trustees of companies — 
Relationship of landlord and tenant however esta¬ 
blished between landlord and company by accept- : 
ance of rent by landlord from company. See Com¬ 
panies Act (1913), S. 263. AIR 1963 Cal 198 (DB). 

•' 

SECTION 582 



S. 560 (6) — Power of restoration—When used — 
Discretion. 

Apart from the Court's power to declare the dis¬ 
solution ol a company void under S. 559, the power 
ol the Court to restore the company, is really pro¬ 
vided in S 560 (6) of the Compares A?t, 1956. The 
reason for iestoration must be sought in the satisfac¬ 
tion of the Court that the company, at the time when 
struck off, was carrying on business or in operation 
or otherwise that it was just that the company should 
be restored to the register. 

Further, this power of the Court to restore the 

company is discretionary. This is not a mandatory 

provision. No doubt, the Court’s discretion must be 

well reasoned. One of su?h reasons for exercising 

the discretion in favour of restoring a company must 

be that alter restoration the company will be in a 

position to carry on the business of the company. 

<:“ l W N 889 : (I960) 30 Com Cas 172 : I L R 

n? , wr , 1 ( ; al 273 : AIR 1959 Cal 493 (497, 498) 
(Pt B) (Prs 35, 36). 

S. 560 (5) ami Proviso (a)—Effect of. 

The special statutory provisions of S. 560 (5) 
appear to in lieate that the dissolution of the com- 
pany thereunder does not mean a total and complete 
extinction ol the company lor all purposes but that 
it exists lor the special purpose expressly mentioned 
m proviso (a) ol S. 560 (5) ol the Act as if the com¬ 
pany had not been dissolved. A person having a 


• -S. 582 — Company incorporated outside India, 

carrying on business in India — Winding up as un¬ 
registered company — Foreign creditors can prove 
their claims. See Companies Act (1913), S. 156 AIR 
1962 S C 500. 

SECTION 583 

• -S. 583 — Company incorporated outside India. 

carrying on business in India — Winding up as un¬ 
registered company — Foreign creditors can prove 
their claims. See Companies Act (1913), S. 156. AIR 
1962 S C 500. 

SECTION 584 

• -S. 584 — Company incorporated outside India, 

carrying on business in India — Winding up as un¬ 
registered company — Foreign creditors can prove 
their claims. See Companies Act (1913), S. 156 air 
1962 SC 500. ' 

3ECTION 585 

• -S. 585 — Company incorporated outside India 

carrying on business in India — Winding up as un¬ 
registered company — Foreign creditors can prove 

their claims. See Companies \ct (1913), S 156 AIR 
1962 S C 500. * 

SECTION 592 

—Ss. 592 to 59(3-Com p any-I'°reign Companies- 

Jurisdiction of High Court to entertain and try suit 
against Absence of cause of action in Madras— 


I 
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Defendant company furnishing name of principal 
place of business within jurisdiction and naming 

• ^ ^ as person authorised to 

receive processes, notices, and documents in return 
submitted to Registrar under Companies Act—Effect 
of—Defendant pleading on merits besides protesting 
jurisdiction—If submission to jurisdiction—Liability 
of defendant outside jurisdiction mixed up with that 
of defendant within—If ground for exercising juris¬ 
diction over such defendant—Letters Patent (Madras)" 
Cls. (12) and (14) — ‘Dwell’ — What amounts to — 
Grant of leave to sue when no cause of action has 
arisen within jurisdiction — If can be availed of by 
plaintiff to sustain jurisdiction — Rules of Private 
International Law' — Scope and effect of — Tests 
under. 

In order to sustain the jurisdiction of the High 
Court on the basis of the Rules of Private Interna¬ 
tional Law relating to foreign companies as defen¬ 
dants, so that the plaintiff can secure a judgment of 
the High Court which will be recognised as inter¬ 
nationally valid by. say, the Courts in Toronto 
(Canada) and in the United Kingdom, if it becomes 
necessary to enforce the judgment in the respective 
places of incorporation of the defendants (Toronto 
and U. K.), the tests to be applied for deciding the 
jurisdiction of the High Court to entertain the suit 
against the foreign companies must be judged accord¬ 
ing to the Rules of Private International Law and, in 
particular, the Rules by which a foreign Court, say 
cf Canada or the United Kingdom, will recognise a 
judgment of the High Court, that is, those rules of 
Private International Law relating to foreign com¬ 
panies figuring as defendants. If the High Court can 
pronounce a judgment which can he expected to be 
recognised by those foreign countries under the rules 
of Private International Law, it has jurisdiction to try 
the suit irrespective of the criteria prescribed by 
Cl. (12) of the Letters Patent (Madras). Further, in so 
far as jurisdiction can be derivec with reference to 
the relevant provisions of the Companies Act, 1950, 
it would also be valid ground for the existence of 
jurisdiction in view of Cl. (44) of the Letters Patent 
which provides that the provisions of the Letters 
Patent are subject to the powers of Parliament under 
the Constitution of India, List I— the Union List, VII 
Schedule, under Art. 246 of the Constitution of India. 
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the time of the institution of the suit or the service of 
summons, and (2) submission by the foreign company 
to the jurisdiction of the High Court. The furnishing 
ot an address within the jurisdiction of the High 
Court under S. 592 (e) and the name of a person 
W Jurisdiction under S. 592 (d) of the Act 

would be sufficient to confer jurisdiction on the High 
Court according to the rules of Private International 

Law in respect of the foreign companies (defendants). 

The plaintiff brought a suit in the High Court of 
Madras for damages for breach of contract of lifetime 
service and for wrongful dismissal against two foreign 
companies : the first defendant was M. F. Limited, 

Foronto, Canada and the second defendant was M. F. 

a ) limited, 12, McLean Street, Broadway, 
Madras-]. The first defendant company was incorpo¬ 
rated in Toronto and the second defendant in the 
Lnited Kingdom. The plaintiff who was employed in 
the Tata Oil Company Ltd., Bombay, went over to 
Canada in 1944, to undergo training and for higher 
studies. While there he came into contact with a 
foreign company called M. H. Co., Ltd., Toronto who 
employed him as their representative in India on a 
permanent basis. This w>as in 1945. He got his 
release from his former employer and oa his return 
to India, he worked as the representative of M. H. 
Co. (fndia), Ltd ., with headquarters in Delhi till 
1954. In August 1953, M. II. and Co., of Toronto, 
took over the entire world interest of a company 
called Harry Ferguson Ltd , Coventry, in England 
and changed their name into M. H. F. Limited. The 
English Company taken over by M. If. & Co., was 
operating in India, through its subsidiary, H. F. 
(India), Ltd., Bangalore, wmose activities also were 
absorbed by M. H. k Co. Ltd., i. e., M. H. F. Limited, 
Toronto, and the trading in India was continued in 
the name of M. H. F. (India), Ltd. The New Delhi 
Office of the plaintiff and others was transferred to 
Bangalore on and from 1st April 1954, though his 
employer w'as still M. H. F., Ltd., Toronto. M. H. F. 
(India), Ltd., made a return to the Registrar under 
S. 593 (a) of the Companies Act, 1950, showing that 
the name of the company was changed from M. H. F., 
Ltd., (India) to M. F. (India). Ltd., (which was the 
second defendant in the suit) with effect from 1st 
April 1958, and that M. H. F. (India), had its esta¬ 
blished place of business in India at No. 4, Cun- 


The Companies Act, 19o6, is a valid Act, passed 
under the provisions of Sch. VII, in particular under 
Item 10 (foreign jurisdiction) and Item 44 (Incorpo¬ 
ration, regulation and winding up of corporations, 
etc.). Section 596 of the Companies Act provides that 
any process, notice or other document required to be 
served on a foreign company shall he deemed to be 
sufficiently served if addressed to any person whose 
name has been delivered to the Registrar under S. 592 
(d) and (e) of the Act and left at. or sent by post to 
the address which has been so delivered. If the pro¬ 
visions of Ss. 592 to 596 of the Companies Act are 
sufficient to confer jurisdiction on the High Court 
with respect to any defendant or all the defendants, 
the existence of jurisdiction derived from such provi¬ 
sions will be saved by Cl. (44) of the Letters Patent 
from the limiting provisions of Cl. (12) of the Letters 
Patent. The criteria in Cl. (12) of the Letters Patent 
are primarily intended to demarcate the sphere of 
jurisdiction of the High Court and the subordinate 
Courts in the State or of other Courts in this country 
and are not directed to the determination of the juris¬ 
diction irom the international point of view. If the 
cause of action whollv arises within the jurisdiction 
of the High Court, that alone is sufficient to confer 
jurisdiction on the High Court under Cl. (12). Rut in 
Private International Law, the cause of action is 
irrelevant. The two criteria which have to he satisfied 
under the latter are : (1) the presence of the foreign 
company within the jurisdiction of the High Court at 


ningham Road, Bangalore. The name of the Company 
at Toronto was also changed into M F. Limited (the 
1st defendant in the suit). In I960, the Toronto com¬ 
pany, of which the United Kingdom company was a 
part, evolved a plan to start a new company to be 
reeistered in India to manufacture M. F. Products. 
The company thus formed was T. and F. E. (P.), Ltd. 
(TAFE) ; all the permanent employees of M. F. 
(India), Ltd., Bangalore, except, the plaintiff and some 
others, were absorbed by the newdy formed company 
(TAFE), and the plaintiff’s services were terminated 
by a notice dated 30th November 1900, with effect 
from 1st January 1901. The plaintiff alleged that this 
was a breach of the permanent contract of service 
entered into by the 1st defendant in 1945 and that the 
1st defendant was liable for breach in damages and 
that the second defendant, as the representative of 
the 1st defendant, was also liable, as the party who 
actually issued the notice of termination. The suit 
was filed in the Madras High Court on 30th Novem¬ 
ber 1960, after obtaining leave under Cl. 12 of the 
Letters Patent. M. F. (India), Ltd., who had given 
No. 4, Cunningham Road, Bangalore, as their address, 
shifted their office to No. 12, McLean Street, Broad¬ 
way, Madras. I with efffct from 3rd March 1901 
which they duly notified to the Registrar, and they 
also stated under S. 592 (1) (d) of the Companies Act, 
1950, that the name of the person resident in India 
authorised to accept service of process and other 
notices or documents on their behalf was M/s. Fraser 
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and Ross, at No. 12, McLean Street, Broadway, 
Madras-l. The defendants, inter alia, raised the plea 
of want jurisdiction on the ground that no part of the 
cause of action arose within the jurisdiction of the 
High Courts and that the grant of leave could not 
avail the plaintiff to any extent. The plaintiff relied 
on the Rules of Private International Law relating to 
foreign companies to sustain the jurisdiction of the 
High Court. 

Held : (1) The very furnishing of the address at 
No. 12, McLean Street, Broadway, Madras-1, as the 
principal place of business of the second defendant 
and the name of M/s. Fraser & Ross, 12, McLean 
Street, Madras- 1, as the persons authorised to accept 
on its behalf service of process, notice or document, 
under S. 592 (e) and (d), was sufficient to confer juris¬ 
diction on the High Court of Madras according to 
the Rules of Private International Law, so far as the 
second defendant was concerned, and that by his 
furnishing of address and the name of the persons 
authorised to receive process, etc., had in advance sub¬ 
mitted to the jurisdiction of the High Court and such 
submission would clothe the Court with jurisdiction 
in the international sense, so as to be recognised by 
Courts in England where the second defendant was 
incorporated. (2) The second defendant, in addition 
to the plea of want of jurisdiction under Cl. 12 of the 
Letters Patent, had also gone on to plead on the 
merits of the case ; and it ib well settled that where a 
defendant has, besides entering protest against the 
jurisdiction of the Court, gone on to plead on the 
merits of the case, must be held to have voluntarily 
appeared and submitted to the jurisdiction of the 
Court, which suomission itself would give jurisdic¬ 
tion to the High Court, in the international sense, to 
try the suit against him, and the second defendant 
could not afterwards turn round and plead that the 
Court had no jurisdiction against him. To constitute 
submission in the international sense, it would not be 
necessary that the defendant should actually partici¬ 
pate in the trial, it would be enough if he has pleaded 
on the merits of the case, because thereby he has dis- 

C an i n * en t'°n to take the chance of a decision 
on he merits of the case. Therefore, having regard 
to the Rules of Private International Law, and the 
provisions of Ss. 592 to 596 of the Companies Act, 
and on account of the returns submitted by the 

. , n ^ an ^ to the Registrar, it must be held 
nat the said defendant was present in Madras and had 
submitted in advance to the jurisdiction of the High 
_i^ ur , \ ll) addition the secon i defendant having 
plea led on the merits also, must be held to have sub- 

i eu * ie jurisdiction. Though the first defendant 

o_ ea2v U I ) rS* f ? ( ^ 1 an y returns to the Registrar under 
A' . '.y ,5^ Companies Act, it roust be held 

or , e H^h Court has jurisdiction against the first 
0 f n( ?. n f a * so / r0rn the international point of view, 
j • Ia )l ll y °l the first defendant, as set out in the 
^ s ? m 1 x .ed up with the liability of the 
the e r nc ., an t t^at, for a proper adjudication of 

p ‘ ° l *l e P aintiff, it was necessary to have 

Dersonom Ce f?J the “^defendant also. When any 

1 ° Jurisdiction is a necessary or nrooer 


proper 
some 


other nercrV ? C | 10ri P r °P tr ly brought against si 
Court n!H V y Ser . ve ^ within the jurisdiction, tfie 
party as well laVe ,lir isdiction against the former 

of {he r I (ie f^ jdant also had pleaded on the merits 

Court on H dtS ^^^gthe juris* iction of the 
action h- 1 ground that no part of the cause of 

*\so : * m Madras. The first defendant had 


(1965) 1 Comp LJ 269: (1965) 1 Lab L J 201 :(1965) 
1 Mad L J 550. 

S. 592—Migration of share-holders — Change of 


nationality and domicile of company. See Companies 
Act (1913), S. 277. AIR 1959 Punj 199. 

— S. 592 — Foreign Company — Registration. See 
Companies Act (1913), S. 277. AIR 1959 Punj 199. 


SECTION 609 
S. 609 (2)-Case under Act of 1913, 3. 248 (2) — 


Regn. 14 framed for the State of Delhi — Offence 
Complaint by private individual - Competency — 
(Criminal Procedure Code (1898), S. 5 (2) ). 

The offences which have been create! bv the Com¬ 
panies Act are not punishable under the Penal Code. 
They have been specially created by the Companies 
Act and under Regn. 14 framed unde? S. 248 (2 for 
the State of Delhi the Registrar has been given the 
authority to initiate criminal proceedings in respact 
of them. This can only mean that the Registrar or a 
person duly authorised by him is alone competent to 
initiate proceedings and a member of the general 
public cannot (as he can under the Criminal Proce¬ 
dure Code in respect of offences punishable under 
the Indian Penal Code) initiate proceedings against 
the offender. A I R 1948 Lah 30, Rel. on; AIR 1953 
Mad 196 and A I R 1942 Mad 283, Dissented from. 

I L R (1955) Punj 208 : A I II 1956 Punj 210 (212) 
(Pr 2) (DB). 

SECTION 610 

-S. 610 (2) — Object of - Production of original 

documents irom Registrar of Companies — Leave of 
Judge is essential—Subpoena issued by Master with¬ 
out leave is invalid - High Court Rules and Orders 
— Calcutta High Court Rules, Chap. 6 R. 11 

Cl. (12). * 

The Master has no jurisdiction or power to issue 
any subpoena under Cl. (12) of R. 11, Chap. 6 of the 
High Court Rules to the Registrar of Companies 
except with the leave of the Judge concerned for pro¬ 
duction of the original documents under S. 610 (2) of 
the Companies Act. Section 610 (2) of the Co mpai ies 
Act was introduced in the Companies Act ot 1956, 
in public interest and u as designed for the purpose 
of ensuring that the public was not inconvenienced 
with regard to the right of inspection of documents 
or with regard to obtaining certified copies of docu¬ 
ments. The Judge is the proper authority to deter¬ 
mine and order if the original documents are yet 
required to be produced at tire trial even if certified 
copies are produced. 65 Ca! W N 110 : (1961) 31 
Com Cas 283 : AIR 1961 Cal 377 (378, 379) (P fS 5 6 
7, 8) ' 9 1 

SECTION 614 

-S. 614—Applicability. 


to submitM k , y ^Closing a clear intention 

had aNo n „ he of the High Court, and 

' P^'cpa.ed in the trial to some extent. 
LVol. 3.] Fn. D. 02. 


Section 614 contemplates an application by a mem¬ 
ber or a creditor of the company or by the Registrar 
of the Companies for an order directing the company 
or any officer thereoi to make good the default in 
filing or registering or delivering or sending to the 
Registrar any return, account or other document, etc. 
Obviously S. 614 can have no application to extend 
the time for riling the balance sheet and the profit 
and loss account in question with the Registrar of 
Companies. 60 Bom LR 1346: (1959) 29 Com Ca« 
34 : AIR 1959 Bom 245 (246, 247, 248) (Ft B) (Rrs 8, 
9 , 1 2 ) * * 

SECTION 6I4-A 

— Ss. 614-A and 633 — Issue of direction against a 
Director of a company under S. 6J4-\ — Non.com 

Pliance with — High Court under S. 633(2) cannot 
grant relief. 

Where a Magistrate refusing to grant relief craved 
for under S. 633 (1) of the Act, passes an order con- 
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victirg the director of a company and also directs 
him under S. 014-A to file certain documents with 
the relevant fee with the Registrar within a specified 
penod the High Court cannot by granting him relief 
under sub-s (2) of S. 633 of the Act prevent action 
being taken against the defaulting director under 
S* 014-A(2). 

Sub-section (2) of S. 633 deals with a stage anterior 
to the initiation of proceedings whereas sub-s. (1) 
deals with a stage subsequent to its initiation. Fur. 
ther, the default in both the sub-sections is obvi¬ 
ously a default in complying with the requirements 
of one or the other of the provisions of the Act. The 
olfence punishable under sub-s. (2) of S. 014-A is 
clearly not a default of the type contemplated by that 
section. In express terms that offence is described to 
be one of failure to comply with an order made by a 
Court referred to in sub-s. (1) of S. 014-A namely a 
Court tryirg an offence for default in compliance 
with any of the provisions of the Act. Hence it is not 
possible to contend that the proceedings the initia¬ 
tion of which could be prevented by the High Court 
by granting relief under sub-s. (2) of S. 633, in¬ 
cludes a proceeding to get an offence under S. 614-A 
punished. 

The view flowing from the language employed in 
the two sections and the context of events dealt with 
by them should be taken because the power under 
S. 633 to relieve a person from liability cannot with 
propriety be exercised to prevent the operation of an 
order made by a Court of law after hearing the 
parties and after exercising its powers under sub- 
s. (1) invoked by any party. (1903) 2 Mys L J 469. 

-S. 614-A—Section does not contemplafe an order 

under sub-s. (1) being passed against a person who 
has ceased to be an offL-er or employee of the 
Company - Directions given to person who has 
ceased to be director — Order giving direction not 
modified or corrected by further proceedings by way 
of appeal or revision by that person — He would be 
bound by tte directions so long as the order remains. 
(1963) 2 Mys L J 469. 

SECTION 616 


SECTION 619 


- oi» aua Z I is;— rerson appointed auditor of 

? U u gaP a r Pr ?i ects L Ltd -» or Hincmsthan Steel Ltd., 
holds office of profit under the Government. Constitu- 

196 4°S C 254 Alt ' 102(1 ^' See Ibid ’ S - 2 n8). AIR 
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P » T tt. f^puincea auditor ot Durgapur 

Projects Ltd , or Hindusthan Steel Ltd., holds office 
ot profit under the Government. See Constitution of 
India, Art. 102(l)(a). AIR 1964 S C 254. 


SECTION 621 

—f-p 62L i ^ 5 ’, 64 ^ *>48-Complaint for offences 
under Penal Code—Order of Company Judge not 

essential. See Ibid, S. 545. AIR 1958 Cal 163. 

—S. 62i (J-A)—Criminal P. C. (1898), S. 247, pro- 
y 1 ^0 Discretion under S. 247 is to be exercised in 
judicial manner—Complaint by Registrar Joint Stock 
Companies S. 021 (1-A) Companies Act dispenses 
with personal presence of Registrar—Dismissal of 
complaint on ground of his absence not proper 
exercise of discretion See Criminal P. C. (1898). 
S. 247, Proviso. 1902 Raj L W 691. 


— S. 621 (1-A), as amended on 28-12-1960 — Pro¬ 
vision applies to pending as well as cases registered 
alter amendment. 1962 Raj L YV 691-* ILR (1963) 13 
Raj 161. 

SECTION 622 


-S. 622—Contravention of S. 177-A (5)-Winding 

up proceedings—Court whether authorised to impose 
penalty under that section. See Companies Act (1913), 

S. 177-A (5). 1958 Raj L W 430 : I L R (1958) 8 Rai 
361. 

SECTION 628 


-S. 628—Offences—False statements—Notice of 

extraordinary general meeting issued to share¬ 
holders by directors — False statement signed by 
Secretary attached to the notice—Directors, whether 
liable. 


-S. 616 — Winding up of Insurance company — 

Court competent to order—Insurance company having 
registered office at Poona — District Court at Poona 
and not Bombay High Court has jurisdiction to enter¬ 
tain winding up petition See Insurance Act (1938), 
S. 53. AIR 1963 Bom 7 (DB). 

-S 616 — Scope — Bank unable to pay its debt— 

Court, if bound to order winding up — Discretion of 
Court Banking Companies Act, S. 38 (1). See Ibid, 
S. 433(c). AIR 1959 Pat 288. 

SECTION 617 

• —Ss. 617 and 619 — Office of profit under the 
Government — What constitutes — Person appointed 
auditor of Durgapur Projects Ltd., or Hindusthan 
Steel Ltd., holds office of profit under the Govern¬ 
ment. See Constitution ol India, Ait. 102(l)(a). AIR 
1964 S C 254. 

9 -Ss. 617 and 2(18)—Person appointed auditor of 

Durgapur Projects Ltd., or Hindusthan Steel Ltd., 
holds office of profit under the Government. See 
Constitution of India, Art. 102(1)(a). See Ibid, S. 2(18). 

AIR 1964 S C 254. 

—S. 617—Employee of a company under control of 
Central Government — Does not hold office of profit 
under Government — Not disqualified under P. 7 (h) 
of H. P. Municipal Election Rules (1957). See Muni¬ 
cipalities — Punjab Municipal Act (3 of 1911), S. 242. 
AIR 1962 Him Pra 52. 


A false statement signed by the Secretary of a com¬ 
pany to the effect that notices under S. 81 of the 
Companies Act. 1956, were sent to all the share¬ 
holders. was attached to the DOtice issued by the 
directors of the company calling for an extraordinary 
general meeting of the share-holders to consider and 
pass certain resolutions. A share-holder of the Com¬ 
pany filed a private complaint in the Magistrate’s 
Court against the Secretary and eight directors alle¬ 
ging that they all committed offences under S. 028 
of the Companies Act, 1956. The learned Magistrate 
convicted the Secretary but acquitted the directors. 
The share-holder filed appeal against the judgment 
of the Magistrate so far as it related to the acquittal 
of the directors. 

Held, that there was no proof that the directors 
had knowledge about the falsity of the statement 
made by the Secretary of the company and therefore 
the directors were not gudt>. AIR 1949 Mad 657; AIR 
1948 Cal 190; AIR 1947 P C 135; (1899) 2 Ch D 
629 073; (1901) A C 477, 492; AIR 1924 All 314; 
AIR 1935 Cal 741, Ref. (1965) 2 Comp L J 184: 
(1965) 2 Addh YV R 354: 1965 Mad L J (Cri) 810. 

SECTION 630 

-S. 630 (I) — Prosecution under — Quashing of 

proceedings—Summons issued against accused—High 
Court’s powers to quash proceedings—Practice. See 
Criminal Procedure Code (1898), S. 204. 1958 Cri 
L J 368 : AIR 1958 Cal 128. 
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•- S* 630— Investigation in respect of offences 

under Ss. 406, 409 and 477-A, Penal Code- If 
barred— (Companies Act (1913), S. 282-A). 

The scope of S. 282-A of the Companies Act of 
1913 corresponding to S. 630 ot the Companies Act 
of 1950 is quite distinct and different from the scope 
of Ss. 406, 409 and 477-A, Penal Code. There can be 
no bar therefore to the investigation by the Police in 
respect of alleged offences punishable under Ss. 400, 
409 and 477-A, Penal Code. (1957) 27 Com Cas 142: 
70 Mad L W 81: 1957 Mad W N 238: AIR 1957 
Mad 432 (Pr 2) (DB). 

-S. 630 — Scope -Offences under Ss. 406 and 

409, Indian Penal Code—Investigation — Jurisdic¬ 
tion vested in police officers by Ss. 154, 156 (1) 
and 157 (1), Criminal Procedure Code—If barred — 
(Criminal Procedure Code il898), Ss. 154, 156 (1) 
and 157 (1) )—(Penal Code (1860), Ss. 406 and 409). 

Section 030 of the Act provides for a summary pro¬ 
cedure. The benefits conferred by S. 630 of the Act 
are confined to the company, to its representative 
specified by S 030 itself. Hence S. 030 provides no 
statutory bar to the exercise of the jurisdiction vested 
in a police officer by Ss. 154 150 (1) and 157 (1), 

Criminal Procedure Code. 1957 Cri L J 205: (1957) 
27 Com Cas 97: (1957) Mad L J (Cri) 27: AIR 
1957 Mad 65 (67) (Pt C) (P/ 15). 

-Ss. 030, 621—Criminal breach of trust commit¬ 
ted by officer or employee of Company—Prosecu¬ 
tion under 409, Penal Code—S. 630 does not 
repeal S. 409. Penal Code —Offences being distinct, 
prosecution could proceed under S. 409, Penal Code 
—Penal Code (I860), Ss 405,409 General Clauses 
Act (1897), S. 20 - Interpretation of Statutes—Re¬ 
peal by implication—General and special Statutes. 

Section 630 of the Companies Act pro tanto does 
not repeal S. 409 of the Penal Code so far as it relates 
to the offence of criminal breach of trust committed 
by any officer or employee of a company, on the 
ground that the offences under S. 409, Penal Code 
and S. 030 Companies Act are identical and since 
the Companies Act of 1950 is a special Act enacted 
long after the Penal Code the provisions of that Act 
must override those of the Penal Code. AIR 1952 
Punj 89, held overruled by AIR 1957 S C 458; AIR 
1957 S C 458; AIR 1957 S C 592, Rel. on. In order 
to determine whether there has been pro tanto repeal 
by implication, one has to examine the scope of the 
two provisions and find out if they can co-exist and 
relate to identical offences. The offence created by 
S. 630 is not identical to that under S. 409, Penal 
Code and the two provisions can co-exist. A I R 1957 
Mad 482; AIR 1901 S C 578, Rel. on. Further, under 
S. 20, General Clauses Act even if the offences crea¬ 
ted by t «vo different Acts a»-e identical, it is open to 
the prosecution to prosecute the offender not only 
for one of those offences but also to proceed against 
him under both the Acts, the only restriction being 
that the offender cannot be punished twice for the 
same offence. (1963) 1 Com L J 226: 65 Punj LR 
895: I L R (1963) 2 Punj 106. 

SECTION 633 

“ S. 633 (1) and (2) — Applicability — Sub-s (2) 
does not apply to apprehended prosecution but 
only to apprehended cLim — Sub-s. (1) applies to 
prosecution, but only when prosecution is started 
and relief can he given only by Court before which 
prosecution is pending. 

Subs. (1) is wide enough to cover all kinds of 
liabilities, both penal and civil, but sub-s. (2) applies 
only to apprehended claims, i. e., claims for civil 

liability, and does not cover penal liabilities or prose¬ 
cutions. 


(1 of 1956), s. 630 979 

In respect of possible claims or civil liabilities, 
relief can be granted even in advance under sub- 
s. (2) of the section without the proceedings being 
started. 

Where no relief is being claimed in respect of an 
apprehended claim, sub-s. (2) of S. 033 is not attrac¬ 
ted at all. It does not apply to a case of an apprehen¬ 
ded criminal prosecution. AIR 1959 Bom 245, Dis¬ 
sented from. (1960) 30 Com Cas 405: AIR 1960 All 
160 (162, 103, 164) (Prs 12, 13, 14, 17, 18, 19). 

-S. 633 (1) and (2) — Relative scope and distinc¬ 
tion ‘Claim’ — Jurisdiction to grant relief in 
respect of future penal proceedings. 

Whereas sub-s. (1) of S. 633 refers to proceedings 
already commenced, sub-s. (2) contemplates a claim 
which is anticipated as one which might be made in 
future. Under sub-s. (1) the words ‘the Court hearing 
the case’ mean that it would not be the High Court 
which can grant relief under sub-s. (1) but the Court 
before whom the proceeo ing has commenced and is 
pending. Sub-section (2), on the other hand, provides 
that in respect of an apprehended claim the High 
Court shall have the same power to grant relief as it 
would have had under this section if it had been the 
Court before which proceedings for negligence, 
default, breach of duty, misfeasance or breach of 
trust had been brought. The word ‘claim’ occurring 
in sub s. (2) of S. 633 would also include proceedings 
such as penal proceedings, under S. 102 read with 
S. 220 of the \ct. There is no clear demarcation 
made in S. 633 between proceedings of a penal nature 
and a civil remedy by way of a claim provided in 
sub-s. (2) of this section. The High Court has the 
jurisdiction to grant relief under sub*s. (2) of S. 633 
in respect of a proceeding which the petitioners 
apprehend might be adopted against them fo- their 
omission to file the balance sheet and the pofit and 
loss account with the Registrar of Companies. 60 
Bom L R 1346 : (1959y 29 Com Cas 34 : AIR 1959 
Bom 245 (246, 247) (Pt A) (Prs 4, 7, 10). 

-S. 633 (1), as amended by Act 65 of 1960, ap¬ 
plies to criminal prosecutions also—Convection of 

directors under Ss. 102, 168, 210 (5) and 220 (3)_ 

Held that in the circumstances directoi s were not 
entitled to any relief in the matter of punishment as 

they had not acted either honestly or reasonably_ 

Fact that directors were quarrelling among them¬ 
selves was not an extenuating circumstance either in 
fixing the guilt or assessing the punishment, but was 
a material consideration for awarding adequate 
punishment under the Act. 66 Cal W N 852 ; (1962) 
32 Com Cas 1143 : 1963 (1) Cri L J 521 (525) (Pt D) 
(Prs 12, 13). 

-S. 633 — Failure to make deposit under S. 244 B 

(1) of Act of 1913 — Reasonableness. See Companies 
Act (1913), S. 281 (1). ILR (1955) 2 Cal 439. 

-Ss. 633 and 555 — Every default does not mean 

want of reasonable care —Default by sheer inadvert¬ 
ence -Court can relieve the liquidat jr from liability* 

It cannot be sak that every default in respect of a 
statutory duty under the Companies Act will mean 
that the person concerned has acted unieasonably. 
The Companies Act is not a simple enactment and it 
is possible for a liquidator even if he exercises a 
reasonable care to commit a default in paying the 
unclaimed dividends and undisbursed assets into the 
Company's Liquidation accounts as required by 
S. 555. Where therefore a liquidator has committed 
a default by sheer inadvertence and has neither acted 
unreasonably nor derived any benefit therefrom the 
Court can relieve him from the lia bitity. ILR fl95Ki 
2 CaM39, Ref. 1905 Ker L T 1124 i ILR (1966) 1 
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-S. 633 — Liquidator of a company is an officer of 

the Company and is entitled to be granted a relief 
under S. 633. See Ibid, S. 2(3). 1965 Ker L T 1124. 

-Ss. 633 and 555 (9) — Relief under S. 633 (2 

can be granted in respect of liability under S. 555 (9) % 

Under S. 633 (2) the Court can relieve the officer in 
the same manner and to the same extent as a Court 
before which a proceeding in respect of the default 
has been initiated,.could do under sub-s. (1). There¬ 
fore it follows that relief can be granted under sub- 
s. (2) only in respect of a matter for which a proceed¬ 
ing could be brought in a Court and that, only to the 
extent to which the Court before which it could be 
brought could itself grant. Since the liability in 
respect of which a Court can grant relief under 
sub-s. (1) of S. 633 can only be a liability which that 
Court itself could enforce, the Court cannot give the 
defaulter complete absolulion in respect of all liabi¬ 
lity arising from his default. 1965 Ker L T 1124 : 
ILR (1966) 1 Ker 1. 

-S. 633 — Who can apply for relief. 

Under S 633 it is only an officer of the company 
and not the company itself that can apply for relief. 
(1960) 30 Com Ca< 284 : 1959 Ker L T 839 : 1959 
Ker L J 897 : 1959 Vlad L J (Cri) S12 : ILR (1959) 
Ker 1031 : AIR 1960 Ker 15 (15, 16) (Pt A) (Pr 3). 

--S. 633 (1) and (2) — Scope — High Court has 

power under S. 633 (2) to grant relief against appre¬ 
hended prosecution. 

The word 'proceeding' in S. 633 (1) is undoubtedly 
wide enough to cover a criminal prosecution But 
under that° sub-section it is for the Court before 
which the proceeding is pending and not for the 
High Court to grant relief, i he High Court can grant 
relief only under sub-s. (2). The scope oi sub-s. (2) is 
co extensive with that of sub-s. (1). and no intention 
is apparent to confine the scope ol sub-s. (2) to those 
only of the proceedings covered by sub-s. (1) that 
can properly be designated as claims. Hence the 
High Court has power under S. 633 (2) to relieve 
against an apprehended prosecution. MR 1956 Orissa 
205 and (1940) 1 Ch 495 and (1934) 1 Ch 277. Rel. 
on. (19R0) 30 Com Cas 284 i 1959 Ker L T 839 : 
1959 Ker L J 897: 1959 Mad L J (Cri) 812: ILR 
(1959) Ker 1031: AIR 1960 Ker 15 (16) (Pt B) (Pr 4). 

- S. 633 — Companies Act (1913), Ss. 281, 235 — 

Management of affairs of Company — Responsibility 
of Directors. See Companies Act (1913), S. 281. 
(1964) 34 Com Cas 34 (Mys). 

__Ss. 633, 614-A (2) — Issue of direction against a 

Director of a company under S. 614- A —Non-corr- 
nliance with — High Court under S. 633 (2) cannot 
grant relief. See Ibid, S. 614-A (2). (1963) 2 Mys L J 

469. 

_S. 633 (2) — Delay in ho’ding Annual General 

Meeting — Due to unavoidable reasons — Company 
and its Directors who constituted the interim Board 
excused for the default. (1964) 1 Com L J 211 

(Orissa). 

-S. 633 — Companies 4ct (1913), S. 2S1 — Appli¬ 
cation by directors under — Prosecution against 
them already instituted High Court cannot relieve 
directors fro n liability of pending prosecution, 

Where the directors of a company filed an applica¬ 
tion under S 281 (2) in the High Court after institu¬ 
tion of prosecution against them by the Registrar, 
though the High Court is satisfiei that the default 
was due to unavoidable circumstances and grants 
them the relief, this relief will be confined only as 
far as the future liabilities for the default are con¬ 
cerned. Under the express provisions of S. 281 (1) it 


is only the Magistrate before whom the proceedings 
are pending who can grant relief regarding the 
subject-matter of the prosecution and the High Court 
cannot relieve them from liability of pending prose¬ 
cution. 22 Cut LT 231: (1956) 26 Com Cas 218 s 
AIR 1956 Orissa 205 (205, 206) (rr 4). 

-S. 633 (2) — Directors — Failure to file declara¬ 
tions— Notice — Words ‘liable for prosecution,’ in 
notice—Meaning of—Claim for relief under S. 633 (2) 
held not justified. See Ibid, S. 271. (1963) 33 Com 
Cas 163 (Punj). 

-Ss. 633, 159, 210 and 220 — Default in comply¬ 
ing with Ss. 159, 210 and 220 for year 1958—Account 
books company lying with Inquiry Commission 
since 1953 — Relief under S. 633 held could be 
granted provided that within two months, statements 
of i ncome and expenditure for the year ending 31st 
July, 1958 on the basis of accounts now maintained 
with statement of particulars required under S. 159 
are furnished. (1961) 31 Com Cas 262 : 62 Pun L R 
678. 

SECTION 634 

-S. 634—Appeal against order refusing to wind 

up company— Such order has not the force of decree. 
See under Court-fees Act (1870), Sch. 2, Art. 11. 
AIR I960 Mys 150. 


SECTION 637 

-S. 637 (as amended in 1963)—Central Govern¬ 
ment ordering investigation under S. 237 (b)—Subse¬ 
quent delegation of powers under S. 237, to Company 
Law Board under S. 637—Investigation does not 
come to an end—Central Government retains its 
control over investigations started by itself. See 
Companies Act, 1956 (as amended in 1963), S. 237. 
AIR 1966 Cal 151. 

— S. 637 (1)—Resolution of companv increasing 
remuneration of director — Approval of Central 
Government—Approval subject to conditions - While 
imposing conditions Central Government cannot 
consider the remuneration earned by director and 
his family members from another company — Scope 
of S. 309—It pertains to remuneration payable by 
director in his capacity as manager and not to work 
done in capacity as part-time technical adviser—Reso¬ 
lution fixing remuneration of director in his capacity 
as technical adviser—Whether covered by S. 309—Im¬ 
position of condition without giving hearing. See 
Ibid, S. 309. (1965) 2 Mys L J 520. 


SECTION G40-A 

—S 640-A—Scope—Order under S. 17 (D-Time for 
ing with Registrar—Computation. See Ibid, S. 18. 
964) 1 Mad L J 197 : ILR (19 64) 2 Mad 542. 

—Ss. 640-A. 18 and 19 - Order confirming altera- 
)n passed on 11-1-1963, but not drawn up nil 3-4- 
163-Application by petitioner on 24-6-1900, tor a 
my of order for filing it with registrar is within 
ue as it was filed within 3 months of the date ot 
awing up of the order S. 18 (I). rend in the light 
S. 640-A means that the period of three months 

om the date of order would he counted not from 
e date on which the order was passed by Court but 
eluding the time taken for drawing up the order in 
dition to the time taken in obtaining a copy of the 
der. Com. Appln. No. 118 of 1962 in O. P. No. 40 
1958. Dl- 0-7-1962 (Mad), Distinguished. 77 Mad 
W 108 : (1964) 1 Com L J 103 : (1964) 1 Mad L J 
7 : (1964) 34 Com Cas 336 : I L R (1964) 2 

ad 542. 

—S. 640-A — Certified copy of order of Court 
nfirmincr alteration in Memorandum of Association 
t filed within three months’ period prescribed by 
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S. 18 — Order becomes void and inoperative under 
S. 19-High Court cannot extend time for filing it — 
Proper course b to apply for revival of order. See 
Ibid, S. 17. (1963) 2 Com L J 22S (Punj). 

SECTION 64 3 

-S. 643 (1) and (2)— Appeal against order of com¬ 
pany Judge—Limitation. See Ibid, S. 483. AIR 1963 
Orissa 220 (DB). 

— Ss. 643, 397, 398 — Companies (Court) Rules 
(1959), R. 2).—Petition under S. 397 — Power of Court 
to look into subsequent affidavits filed in support of 
petition. See Ibid, S. 397. AIR 1962 Orissa 202. 


SECTION 645 


•-S. 645 — Inspector aDpointed to investigate 

under S. 138 of the oln Act of 1913 — Power to issue 
notices under S. 240 of the new Act—General Clauses 
Act (1897), S. 6 . See Ibid. S. 235. AIR 1961 S C 29. 

-Ss. 645 and 646—Inspector appointed under old 

Act—If can continue under new Act—Ss. 235 and 
239. 

Undoubtedly under the Act of 1956 an Inspector 
could have been appointed under S. 235. Where 
there is an Inspector appointed under S. 138 of the 
Act of 1913 and he had carried on part of his 
investigation under S. 140, by reason of S. 645 of the 
new Act his appointment is to continue in force and 
if his appointment could have been made under the 

Act of 1956 it shall h ave effect as if it was made under 
this Act. 

What S. 645 does is by a legal fiction to equate the 
appointment of the Inspector under S. 138 of the old 
Act with his appointment under S. 235. The law 
looks upon the Inspector, as being appointed under 
•S. 235 after the Act of 1956 came into force, and if 
he is appointed under S. 235 then with the prior 
approval of Government under S. 239 ( 2 ) he can 
exercise the powers under S. 239. 

Section 646 does not furnish any answer to the 
plain interpretation of S. 645 which does cover the 
case of an Inspector appointed under S. 138 of the 
old Act. S. 646 cannot he read as being an exception 
to the provision made in S. 645 that all appointments 
made unaer the old Act should he deemed to be 
appointment 0 made under the new Act.(I960) 30 Com 
Cas 72 r 61 Bom L R 220 : ILR (1959) Bom 952: AIR 
1959.Bom 320 (324, 325) (Pt A) (p r s 5, 7) (DB). 


-S. 645- Scope of— Notification under S. 3 , Com. 

panics Act of 191o If can be deemed to be in force 
after commencement of Act of 1956. See Ibid, S. 10 
AIR 1958 Bom 209. 

—S. 645-Scope—Effect on — Section 24. General 

A »- General C,auies Act (1897), S. 24. 
AIR 1953 Bum 209. 

S. 645 - Applicability — Section 645 applies only 
to appointment under the statute and not to appoint¬ 
ment m respect of a contract. 65 Cal W N 545 • Am 
1961 Cal 207 (282) (Pt E) (Pr 37) 4 ‘ AIR 

lReversed on another point in AIR 1962 S C 1044.] 

i.T }^ S o G4;>, i Complaint for offences 

n K r of Company Judge not 
essentia!. See Ibid, S. o45. AIK 1958 Cal 163. 

——Ss. 645, 75 , ]() — Companies Act (1913), S. .3 — 
Notification issued under S. .3 of old Act of 1913 
conk-rn,,/ |unsd,ction on District Court to entertain 
applical'ons under certain sections-Kepeal of Act of 
‘' notification under new Act of 1956 issued 

( o J , ; ld c ,l0t | t ' i ! t V 0 " - (General Games 
Act (189,), 3 . 24). See Ibid, S. 75. A I K 1959 Mad 


SECTION 646 

•-S. 646 —Inspector appointed to investigate under 

S. 138 of the old Act of 1913—Power to issue notices 
under S. 240 of the new Act — General Clauses Act 
(1897), S. 6 . See Ibid, S. 235. AIR 1961 S C 29. 

-Ss. 646, 645, 235, 239 — Inspector appointed 

under old Act whether can continue under new Act. 
See Ibid, S. 645. AIR 1959 Bom 320. 


SECTION 647 

-S. 647 — Companies Act (1913), S. 235 — Appli¬ 
cability — Winding up petition commenced before 
coming into force of Companies Act, 1956-S. 543 of 
Act of 1956 does not apply — Misfeasance applica¬ 
tion b governed by S. 235 of the Companies Act. 
See Companies Act (1913), S. 235. (1964) 34 Com 
Cas 34 (Mys). 

——S. 647—Application under S. 235 held barred by 
trial Court — Appeal— S. 543 of Act of 1956 coming 
into force during pendency of appeal—Section cannot 
be applied to the application filed under S. 235 of the 
Act of 1913, as being within limitation. See Com¬ 
panies Act (1913), S. 216. AIR 1962 Punj 87. 

— Ss. 647 and 648—Scope — Pending proceedings 
for liquidation—Transfer to High Court — (General 
Clauses Act (1897), S. 6 ). 

It is open to a District Judge in whose Court a 
winding up proceeding was pending before the Act 
of 1956 came into force to retain the said proceeding 
in his Court and to pass judgment thereon in accord¬ 
ance with the provisions of the Act of 19)3. It is not 
necessary under the provisions of the Act of 
1956 to transfer the said proceedings to the High 
Court. To mitigate the harshness of the common law 
rule the legislature has considered it expedient from 
time to time to enact saving clauses which expressly 
provided that whenever a statute shall be repealed, 
such repeal shall not affect pending action founded 
thereon. The proceedings pending before the District 
Judge remain unaffected by virtue of the provisions 
of S. 0 of the General Clauses Act also. 60 Pun L R 
J87 : (1958) 28 Com Cas 198 : AIR 1958 Punj 230 
(231, 232, 233) (Pt A) (Prs 3, 4, 6 , S, 9, 11). 

Ss. 647, 652, 44 8 — Person acting as Deputy 
Registrar of High Court appointed as Official Liqui¬ 
dator luider old Act — Transfer of person from post 
of Deputv Registrar does not terminate his appoint¬ 
ment as Official Liquidator. See Ibid, S. 448. AIR 
I960 Raj 169. 


vhiu jjcuu.up uapuai or not 
less than Rs. 1,00,000 — Winding up commenced 
before 1956 Act Jurisdiction — (Companies Act 
(19)3), S. 284). 

The District Ju dge in whose Court the winding up 
proceedings were pending before the Act of 1950 
came into force had jurisdiction to retain the pro¬ 
ceedings in his Court and to pass judgment thereon 
in accordance with the provisions of the old Act, and 
it b not necessary under the provisions of the Act of 
1956 to transfer the said proceedings to the High 

??p r mr- M .V :l 95 8 ‘’“"j 23( » ami Ala 1914 Cal, oil and 

Af-nVnA 1 ‘ av ' Go ol - Rel - on - ILK (1959) 9 Kaj 13 : 
O9o9) 29 Com Cas 485 : 1959 Kaj L W 49 • AIR 
1959 Kaj 85 (86) (I>r 2) (DB). ™ ■ aik 

--Ss. fi-17 “ntl 10 ( 2 ) (b) — Scope and effect of — 

Applicability of S. 10 (2) (b) to pending proceedings 
Sec Ibid, S. 10 (2) (b). AIK 1957 Tray-Co 31 8 ' 


SECTION 6'48 


—Ss. 648, 545 , 021. 645 - Complaint for offend 
under Penal Code - Order of compunv fudee n 
essential. See Ibid, S. 545. AIK 1958 Cal I 63 . 8 


ces 

ot 
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• 'Ss. 648, 647—Pending proceedings for liquida¬ 
tion Transfer to High Court not required — (General 
Clauses Act (1897), S. 6). See Ibid, S. 647. AIR 1958 
Punj 230 (FB). 

SECTION 652 

-S. 652—Scope and effect of— Prosecution under 

S. 303 (2) for non-complying with S. 314—Offender 
cannot be acquitted by virtue of S. 652. 

In the case of a company which was already in 
existence on the 1st of April, 1956, when the old 
Act of 1913 was superseded by the new Companies 
Act, and in which offices of profit in or under the 
company were held by directors themselves or by 
relations of theirs, S. 652 will not disp 3nse with the 
necessity for having the holding of these offices of 
profit by directors or their relations approved by a 
statutory majority of the members of the company by 
means of a special resolution as provided in S. 314, 
immediately or as soon as possible after the coming 
into force of the new Act. Hence the Company 
accused under S. 303 (2) cannot b? acquitted in the 
preliminary stages on the strength of the provisions 
of S. 652 of the Act. 60 Pun L R 617? (1959) 29 Com 
Cas 162 : 1959 Cri L J 79 : ILR (1958) Punj 2406 : 
AIR 1959 Punj 22 (23) (Prs 6, 7) (DB). 

-Ss. 652, 647 and 448 — Person acting as Deputy 

Registrar of High Court appointed as official liqui¬ 
dator under old Act — Transfer of person from post 
of Deputy Registrar does not terminate his appoint¬ 
ment as official liquidator. See Ibid, S. 448. AIR 1960 
Raj 169. 

SECTION 658 

• —S. 658 — Inspector appointed to investigate 
under S. 138 of the old Act of 1913 — Power to issue 
notices under S. 240 of the new Act—General Clauses 
Act (1897), S. 6. See Ibid, S. 235. AIR 1961 S C 29. 

O-S. 658—Proceedings under S. 153-C of Act of 

1913—Repeal of Act—Applicability of S. 6, General 
Clauses Act. 

Section 658 of the Companies Act, 1956 might have 
been enacted ex abundanti cautela, but, by virtue of 
it, S. 6 of the General Clauses Act, remains applica¬ 
ble with respect to the effect of the repeal of the 
Companies Act of 1913. The latter section preserves 
the rights and liabilities created by S. 153-C of the 
Act of 1913 and a continuance of the proceeding in 
respect thereof would be competent in spite of the 
repeal of the Act of 1913, inasmuch as a contrary 
intention is not indicated in the later Act. The provi¬ 
sions of S. 153-C of the Act of 1913 have been sub¬ 
stantially re-enacted by the Act of 1956 and this 
would indicate an intention not to destroy the rights 
created by S. 153-C. 

Further, S. 24 of the General Clauses Act does not 
cancel the notification empowering the District Judge 
to exercise jurisdiction under the Act of 1913. Since 
under S. 6 of the General Clauses Act the proceeding 
in respect of the application under S. 153-C of the 
Act of 1913 is continued after the repeal of that Act 
it follows that the District Judge continues to have 
jurisdiction to entertain it. AIR 1955 S C 84, Rel. on. 
Brihan Maharashtra Sugar Syndicate, Ltd. v. Janar- 
dhan Ramachandra Kulkarni, 62 Bom L R 515: 1960 
Andh L T 393 : (1960) 1 KerLR 719 : I960 S C J 
760 : (I960) 30 Cas Cas 468•: (1960) 3 S C R 85: AIR 
I960 S C 794 (795, 796) (Prs 3, 4, 5, 6, 9). 

SCH. I, TABLE A, REGN. 9 

-Sch. I, Table A, Regn. 9 —Articles of Association 

— Provision for lien on shares of members—Validity. 

A company has, prima facie, no lien on the shares 
of members, but the articles may, and usually do 
provide for such a lien on the shares of each member 
for his debts and liabilities, whether mature or not. 


Such a provision is effective and its effect cannot be 
destroyed either by the fact that shares are brought 
and sold in the open market or that they are fully paid- 
up or because of the company’s failure to obtain cus¬ 
tody of the shares. (1957) 27 Com Cas 647 : A I R 
1957 Trav-Co 183 (183, 184) (Prs 4, 5) (DB). 

SCH. I, TABLE A, REGN. 17 

Sch. I f Table A, Rego. 17 — Call — Meaning — 
Amount required on allotment of fully paid-up shares 
is not a call for purposes of Act though it is deemed 
to be such for purposes of regulations — Failure of 
director to pay such amount does not entail vacation 
of his office under S. 283 (1) (f) or disqualification 
under S. 274 (1) (e). See Ibid, S. 274 (1) (e). ILR 
(1964) 14 Raj 135. 

[This Regulation corresponds to Regn. 19 of the 
English Act—Ed.l 

SCH. I, TABLE A, REGN. 19 

• —Sch. I, Table A, Regn. 19 — Transfer of share, 
in blank— Effect of — Equities arising between trans¬ 
feror and transferee. See Ibid, S. 110. AIR 1959 S C 
7 / 5. 

• -Sch. I, Table A, Regn. 19 — ‘Member’, ‘share¬ 

holder’ and ‘holder of a share’ are interchangeable 
words. See Ibid, S. 2 (46). A I R 1959 S C 775. 

• -Sch. I, Table A, Regn. 19—Rights of transferee 

of share. See Ibid, S. 110. AIR 1959 S C 775. 

SCH. I, TABLE A, REGN. 21 

-Sch. I, Table A, Regn. 21 —Rectification Register 

— Application by transferee of shares — Transferor 
whether necessary party—Powers of Court—Whether 
dependant on order passed by Central Government in 
appeal from refusal of company to register—Right to 
transfer shares—Scope of power—Sending deeds and 
certificates by registered post in lieu of deposit of the 
documents—Effect. See Ibid, S. 82. AIR 1958 Bom 
247. 

-Sch. I, Table A, Regn. 21—Applicability — Per¬ 
son having become a member—Meaning of—Expres¬ 
sion means having become entitled to be a member — 

S. 155 overrides S. 111. See Ibid, S. 9. AIR 1962 
Cal 380. 

SCH. I, TABLE A, REGN. 25 

-Sch. I, Table A, Regulation 25 (1) — Adminis¬ 
tratrix is legal representative. 

By virtue, of S. 211 (1) of the Succession Act an 
administratrix is the legal representative of the de¬ 
ceased so long as the Letters ot Administration stand 
unrevoked and shall be the only person ^recognised 
by the Company. (1963) 33 Com Cas 36 : A I R 1962 
Cal 380 (385) (Pt C) (Pr 25). 

SCH. I, TABLE A, REGN. 26 

-Sch. I, Table A, Regn. 26 (2) — Power of direc¬ 
tors to refuse registration of shares—Power can be 
exercised where articles of association give them un¬ 
controlled discretion. See Ibid, S. 155. AIR 1962 
Cal 380. 

-Sch. I, Table A, Cl. 26 — Companies Act (7 of 

1913), S. 38 and first Schedule, Table A, Cl. 22- 
Transmission of share due to death or insolvency — 
Paragraph 11 of Articles of Association—Unfettered 
discretion conferred on Directors to refuse registra¬ 
tion without assigning reason — Other clauses of 
transmission by operation of law not affected - Trans¬ 
mission of title to shares by change of sovereignty — 
Directors cannot refuse to recognise change in title 
Powers of Court under S. 38—Court has jurisdiction 
to examine whether company acted bona fide — Rea¬ 
son given by company held based on collateral 
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matters. See Companies Act (7 of 1913), S. 38. AIR 
1661 Orissa 188 (DB). 

SCH. I, TABLE A, REGN. 31 

-Sch. I, Table A, Regn. 31 — Forfeiture of shares 

for non-payment of calls or instalments—Strict com¬ 
pliance with conditions precedent essential — Omis¬ 
sion of minute details as to interest and expenses in 
notice preceding forfeiture — Notice defective and 
forfeiture is invalid. 

When a power of forfeiture is provided in the 
articles of a company, it is to be exercised for the 
benefit of the company. When the company forfeits 
the shares, the shareholder whose shares are forfeited 
ceases to be a member of the company. He loses the 
privileges and rights of the membership. The money 
he paid on the shares is irrecoverable. But, on the 
other hand, he continues to remain liable to pay to 
the company the moneys which are due and payable 
by him on the date of forfeiture in respect of his 
shares and he becomes a qua debtor of the company. 
Any irregularity in the procedure or any departure 
from the rules laid down, however slight, will as 
against the company, invalidate the forfeiture. 

Where the notice preceding the forfeiture of shares, 
issued by the company to the shareholders, lacked 
details in regard to the interest claimed and the 
amount of expenses incurred, the notice is defective 
and the forfeiture of the shares for default is invalid. 
75 Mad L W 306 ! ILR (1962) Mad 697 : (1962) 2 
Mad L J 113 : 1962 Mad W N 211 : 1963 Com C. R. 
Rep 58 : A I R 1962 Mad 276 (279, 280, 281) (Pt A) 
(Prs 11, 21) (DB). 

-Sch. I, Table A, Regn. 31 — Invalid forfeiture of 

shares—Relief against —- Mere laches, acquiescence or 
waiver on part of shareholder no bar. 75 Mad L W 
306 : II R (1962) Mad 697 : (1962) 2 Mad L J 113 : 
1962 Mad W N 211 : (1963) Com C. R. 58 : AIR 
1962 Mad 276 (282, 283) (Pt B) (Prs 25, 26, 27, 29) 
<DB). 

SCH. I, TABLE A, REGN. 32 

Sch. I, Table A, Regn. 32 — Sale of forfeited 
shares of defaulting shareholders as fully paid-up 
shares resulting in loss to company on each share — 
Transaction held amounts to re-allotment of shares 
at a discount under S. 79 (2) requiring sanction of 
Court under S. 79 (3) — Transaction does not fall 
under Table A, Regn. 32. See Companies Act (1956), 
S. 79 (2). AIR 1962 Andh Pra 459. 

Sch. I, Table A, Regn. 32 — Surplus sale pro. 
ceeds of iorfeited share—Defaulting member’s right 
to. 

A share of a joint stock company can enormously 
appreciate in value and may be very much more than 
its normal price or face value. When the share is 
sold to meet the debts and obligations imposed upon 
a member whose share is about to be forfeited, it is 
quite in the fitness of things that the share should be 
sold at the market value and, if the share is highly 
appreciated, it is better to .‘•ell it at such price, for by 
so selling, it would be possible to liquidate the liabi¬ 
lities oi the particular member out of the sale pro¬ 
ceeds of such share. The balance, if any, may be 
appropriated by the Company (in this case the Cal¬ 
cutta Mock Exchange Association) without being 
given back to the defaulting member. Payment to 
him would be ultra vires the Articles of the Associa¬ 
tion Since the decision, in ILR (1945) 2 Cal 313, the 
surplus of the balance of the sale proceeds in such 
cases is always added to the Capital Reserve in the 
Balance Sheet of the company. ILK (1945) 2 Cal 313, 
Rel on. 61 Cal W N 448 : (1957) 27 Com Cas 559 : 
ILR (1958) 2 Cal 349 : A I R 1957 Cal 438(441, 442, 
443, 444) (Pt B) (Prs 13, 19, 20, 27, 29, 30). 


SCH. I, TABLE A, REGN. 33 

-Sch. I, Table A, Regn. 33 —Non-payment of call 

— Share forfeited — Liability of shareholder — Call 
barred by limitation—Effect — Meaning of ‘liability* 
and ‘owing’. See Companies Act (1913), Sch. I, 
Table A, Regn. 28. A I R 1959 Punj 328. 

SCH. I, TABLE A, REGN. 44 

-Sch. I, Table A, Regn. 44—Alteration of decision 

— Decision in earlier general meeting as to allotment 
of new shares—No bar to its alteration in subsequent 
general meeting. See Ibid, S. 160. AIR 1963 Orissa 
189 (DB). 

SCH, I, TABLE A, REGN. 45 

-Sch. I, Table A, Regn. 45 — Alteration of deci¬ 
sion—Decision in earlier general meeting as to allot¬ 
ment of new shares — No bar to its alteration in sub¬ 
sequent general meeting. AIR 1963 Orissa 189 (205) 
(Pt G) (Pr 24) (DB). 

SCH. I, TABLE A, REGN. 47 

-Sch. I, Table A, Regn. 47 —Articles of Associa¬ 
tion — Article prescribing quorum for ‘the'general 
meeting’ — Held article applied also to extraordi¬ 
nary general meeting, besides to annual general 
meeting — Companies Act (1956), Ss. 174 (1), 170, 
171, 177 and 193. 

Where an Article of Association of a Company 
prescribed a quorum for “the general meeting” : 

Held, that the Article also applied to the extra¬ 
ordinary general meeting of the Company, and was 
not restricted to the annual or statutory general meet¬ 
ing, and the use of the definite article ‘the’ instead of 
the indefinite article ‘a’, in the article in question was 
only bad English. An extraordinary general meeting 
is as much a general meeting as an annual general 
meeting or a statutory meeting, and there is nothing 
in the Companies Act which would justify the res¬ 
triction of the term ‘General Meeting’ to annual gene¬ 
ral meetings. On the contrary, Reg* 47 of Table A of 
Schedule I makes it clear that extraordinary general 
meetings are also general meetings, and there are a 
number of provisions in the Act, such as Ss. 170, 171, 
177 and 193 which indicate that the term 'general 
meeting’ includes all kinds of general meetings, 
annual, extraordinary or statutory. 1964 Ker L T 467i 
1964 Ker L J 846 : (1964) 2 Com L J 105 : (1964) 1 
Ker L R 434 : AIR 1964 Ker 273 (274) (Pr 2). 

SCH. I. TABLE A, REGN. 50 

-Sch. I, Table A, Regn. 50—Chairman of extra* 

ordinary meeting of shareholders—Resolution for re¬ 
moval of — Chairman does not act as Judge. See 
Companies Act (1950), S. 175. AIR 1956 Cal 658. 

SCH. I, TABLE A, REGN. 53 

-Sch. I, Table A, Regn. 53 — Meeting of share¬ 
holders — Chairman — How far entitled to decline 
to preside — Proxies given by share-holders — Re¬ 
vocation of — Right to — Limits — Proper stamp 
duty leviable on proxies—Decision of chairman of 
meeting as to sufficiency of stamp — Finality. 

The chairman of a meeting is not entitled to stop 
the meeting at his own will and pleasure. If a meet¬ 
ing is called for a particular purpose of the company 
undoubtedly, a person should preside at that meeting 
and invariably the constitution of the company pro¬ 
vides for the same. It is not open to the chairman to 
stop the meeting and dissolve it before the business 
of the meeting is finished. It is the privilege and the 
right of the shareholders assembled at the meeting to 
decide whether they should continue the business of 
the meeting on that day or adjourn it for a subse¬ 
quent date, if the chairman unjustly and without the 
consent of the shareholders stops the meeting and de- 
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dares it dissolved it is perfectly witnin the powers 
or the meeting to elect a chairman and conduct the 
business remaining unfinished; but there is nothing to 

prevent the chairman giving up his right to preside 
at the meeting. A person cannot be compelled to 
continue to act as chairman of a meeting of the share¬ 
holders. There is nothing in law to compel a man to 
do that which he is not willing to do. 

Until recently, both in England and in India, a 
member had no right to vote by proxy unless the arti¬ 
cles provided for such a right as common law did 
not recognise voting by proxy. The articles, however, 
generally conferred such a right subject to such con¬ 
ditions and limitations as are prescribed thereunder. 
This nght has now been recognised by the statute 
both in England from 1947 now enacted as S. 130 of 
the Act of 1948 and by S. 79 of the Indian Companies 
Act as amended in 1936. The relationship brought 
about between the share-holder and his proxy is that 
of a principal and agent and the incidents of that 
contract have to be determined by applying the law 
of contracts, whether it is in the form of a statute as 
in India or is ascertainable from judicial decisions, as 

England, ft cannot be said that all the rights and 
liabilities which flow from a contract by reason of 
the application of the general law of contracts do not 
attach themselves to a contract unless they are en¬ 
umerated in the contract itself. In the absence of 
anything in the contract to the contrary (by some 
provision in the Articles of Association) there is no 
reason to exclude the right of a share-holder to 
revoke the proxy. 

The effect of the want of notice to the agent of the 
revocation does not invalidate the revocation or the 
termination of the authority but makes the principal 
liable for any damage that results to the agent by rea¬ 
son of such want of notice. 

The ruling of a chairman given at one stage of a 
meeting is final and binding on the chairman or his 
successor at a later stage. The successor cannot go 
into the sufficiency or otherwise of the stamp or a 
proxy which had already been admitted as suffi¬ 
ciently stamped. He cannot at any rate reject such 
proxies without giving an opportunity to the party to 
make good the deficient stamp duty after ascertaining 
the opinion of the Collector on the matter. So long as 
a shareholder complies with the formalities laid 
down by the articles regarding stamp duty on the 
basis enacted in the articles, it is bounden duty of 
the chairman to accept the proxy and he is not en¬ 
titled to reject it. 

A proxy providing “do hereby appoint as my 
attorney or substitute to vote for me and on my be¬ 
half at the (Ordinary or Extraordinary, as the case 
may be) genera) meeting of the company to beheld 
on the 30th September. 1948 and at any adjourned 
meeting thereof, or at any meeting of the company 
that may be held within the period of one 
year from the date hereof, or generally as the case 
may be,” means at any meeting of the company within 

• it* > ■ < * 


ing to Regn. 0L instrument appointing a proxv had ta 

be deposited at the registered office of the Company 

not less than 48 hours before time for holding meet¬ 
ing No person, however, suffering because of ex¬ 
clusion, that is, whose proxy had been filed before 48 

hours but not before 72 hours of the holding of the 

“ Li( J uidafion proceedings held not bad. 
(1962) 32 Com Cas 059 : 64 Pun L R 83 : AIR 1962 
Punj 190 (193. 194) (Pt B) (Pr 10). 

SCH. I, TABLE A, REGN, 66 

~T Sch. I, Table A. Regn* 66 — General body af 
shart-boiders Power to fix different or additional 
qualifications for directors apart from the holding of 
snares — Special resolution providing for deposit 
as additional qualification — If ultra vtres. 

A special resolution passed at the extraordinary 

meeting of a Bank providing for a holding of a fixed 

a epos u of Rs. 1,000 as an additional Qualification for 

a director is entirely intra vires and legal. There is 

nothing in the policy of the Indian Ccmpanies Act 

or in its language which prohibits additional or diffe- 

rent qualifications for directorship apart irom the 

holding of shares. 64 L W 169: (195D 21 Com Cas 85: 

0951) 1 M L J 18 ; AIR 1951 Mad 520 (521) (Pt A) 
(Pr 4). 

SCH. I, TABLE A, REGN. 72 

Sch. I, Table A, Regn* 72 — Possession and 
management — Right to — Right of possession and 
running of concern is, primarily, that of Board of 
Directors and not of managing agency firm — Posses¬ 
sion of undertaking should be granted to Board of 
Directors and nominee of Chairman is entitled to take 
it Handing over possession—What it involves, indi- 
cated - (Companies Act (1913), S. 83-A). AIR 1955' 

N U C (All) 3594. 

Sch. I, Table A, Regn. 72—Directors— Power of 
~ Authority to sue challenged — Plea by way of de¬ 
fence to suit—Competency—Procedure. 

If authority is wanted to use the name of the com¬ 
pany, it must be authority got from the proper quar- 

u er ij either ^ rom the directors or from the share- 
holders conveyed for the purpose. The onus is on 

the defendants to prove that the action was unau¬ 
thorised. 


-—/-- - — —xr—/ -. 

a period of one year or generally without any limita¬ 
tion as to time. The instrument in the circumstances 
must be construed as intended to authorise the per¬ 
son to vote at any one meeting though the power is 
given in the alternative and the proper stamp duty 
payable will be two annas as a proxy within the 
meaning of Article 52 of the Stamp Act. ft need not 
be stamped as a power-of attorney. Assuming that the 
proxy is a general power-of-attorney the document 
would fall under clause (g) of Article 4S of the Stamp 
Act. ILR (1952) Mad 218 : (1951) 21 Com Cas 351 : 
64 L W 1072 : (1952) 1 MLJ 18 : AIR 1952 Mad 
515 (519, 520, 521) (Pts A, B,'C, E, I) (Prs 7a, 7c, 8b) 
(DB). 

SCH, I, TABLE A, REGN. 61 

--Sch. I, Table A,Regn. 61—Notice requiring that 

proxies should reach within 72 hours though accord- 


The directors and the share-holders in general 
meeting are primary organs of the company between 
whom the company’s powers are divided. The gene¬ 
ral meeting cannot restrain the directors from°con- 
ducting action in the name of the company. Th 
appropriate authority to start an action on the com¬ 
pany's behalf is the Board of Directors to whom this 
power is delegated as an incident to the management 
oi the company. The only way in v hich the genera] 
body of the share-holdus can control the exercise of 
the powers vested by the Articles in the directors is 
by altering the Articles, or, if opportunity arises 
under the Articles by refusing to re-elect the direc¬ 
tors of whose action they disapprove. They cannot 
themselves usurp the powers which by Articles are 
vested in the directors, nor can the directors usurp 
the powers vested by the Articles in the general body 
of the share-holders. 

Where in a suit by the director restraining the de¬ 
fendants from invading the powers of the director, 
the defendants question the authority of the plaintiff•; 
to sue in the name of the company, th e defendants 
cannot ask for a general meeting of the share-holders 
to be convened to ascertain the wishes of the share¬ 
holders as to the continuance of the suit. Such a 
general meeting is conditioned upon a prior notice. 
65 Cal W N 32:(1961 )31 Com Cas 301:AIR 1961 CaF 
251 (254. 256, 257) (Prs 13, 14, 19, 20, 22). 
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SCH. I, TABLE A, REGN. 73 

Sch. I, Table A, Regn. 73 — Managing Directors 
aod Managing Agents - General and personal liabi¬ 
lity tor acts done iu the name of the company — Ra- 
niuneration of employees < f managed company — 
Liability - Position after relinquishment ot agency— 
Managed company becoming a department of the 
Managing Ag nc^ company — Eflect — ‘Promoter’ 
who is? — Companies Act '7 of 1913), S. 153-A— 
Scope Amalgamation ‘of the company with another 
company What amounts to amalgamation—Manag¬ 
ed company becoming a department of the Manag¬ 
ing Agency company— Effect. 

Held, that in the eye of law, di) ectors are agents of 
the company, for which they act, and the general 

principal and agent regulate 
in most respects the relationship oi the company and 

its directors. Hence, where directors make a con¬ 
tract in the name of, or purporting to bind the 
company, it is the company — the principal — which 
ia l^hle on it, not the directors; they are not per¬ 
sona Jy liable unless they undertook personal liabi 
ity by contracting in their own names, except in 
cases where under the law of principal and agent or 
under the provisions of the Companies Act they are 
made personally liable. The same principles apply 
to Managing Director- and Managing Agents. The 
cierks and employes oi a person engaged in the pro- 
mobon ar e not promoters, but it they in fact take 
part, outside their duties as such clerk or employee, 
in the promotion, they will themselves be promoters. 

word ‘amalgamation* has no definite legal 
meining. ft contemplates a state of things under 
which two companies are so joined as to form a third 
° r . ODe company is absorbed into and blended 
a.l an0t n er company. Amalgamation does not involve 

of ) 1<)n ° a liew company to carry on the business 
to thp n r C ° mpai T;. 011 * acts f hat having regard 

the re£?uV' ] ° n c ° t}je Companies Act, ar.d 

irtfe e8 n°‘ U ,0n0f . the COni ^ ri > that the a sets and liabi- 

be Zic\ tu * to u ren ? ain those of B company, it can 

1 1^t there ha, been no amalgamation of the 

Assets of P ? r ; lfc n A a , nd granting that the 

there*. l(AVu l ,qUld ? tir>11 ) are with B company, 
Danv at ^ tbe Br 4 IiCh Manager of the A com- 

assets and A (> ma ^ e the 5i( JUidator follow those 

B o f ,. them ’ bul " ot claim a decree against 

B. (1903) 2 An W It J 12: (1903) 2 Comp L J 61. 

lTconduct Tal,le A ' Eegn ' 73 ~ Director’s liability 
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W'bereas every meeting of the Board of Directors 

must have a chairman of the meeting, it is not neces¬ 
sary iOr the Board to elect a chairman for presiding 
ctver all !ts meetings for a particular period, it is 
only the latter who is termed 'Chairman of the Board.’ 
A Chairman chosen by directors to preside at one 
single meeting is only referred to as the chairman of 
the meeting. Under the general la w the chairman of 
meeting has no casting vote. lie has a vote like an 
ordinary member. The right to give a casting vote 
ha, therefore to be conferred by statute befoie it can 

be exercised. Under Regn. 74 (2), this right has only 

been c< nfemtl on the Chairman of the Board elected 
under Regn. id (1) and has not been conferred on the 

ILR 0964)14 a RaTr35. 8 Undt ' 1 Regn - 76 (2) ' 

[Regn 76 corresponds to Regn. 90 of the previ¬ 
ous Act and Hegu. 101 of the English Act—Ed.l 

-j 

SCH. I, TABLE A, REGN. 75 

7~ Sc i‘' Table , A ’ R egn. 75, S. 253 - Validity of 
Regn. , 5—Regulation is not ultra vires S. 258. (1965) 

l^Com L J 3n : (196n) ;;5 Coni Cas 187 : 09 Cal YV N 

——Seh. I, fable A, Regn. 75 — Board of directors— 
-(feet of vacancy- Board does not become invalid or 
unable to function — Company restrained by injunc¬ 
tion from holding general meeting P dr ;y obtaining 
injunction is estopped from challenging constitution 

(1956) UI S -T' an T Se « Companies Act 

L J 35: 6S Cai W N 137 Ca$ 1S7: (1965 > 1 Com 

SCH. I, TABLE A, REGN. 76 


-—Sch. I, Table A, Regn. 76 - Board of directors - 
Chairman of Board elected under Rem, 76 (1) has 
only casting vote and not the chairman of a meeting 
chosen under Regn. 76 ( 2). See Ibid, Sch. I, Table A 
begn. ,4. ILR (1964) 14 Raj 135. A ’ 

sen. I, TABLE A, REGN. 83 

slvirH T aR ! e A* Regn. 85 Valuation of gifted 
enmno " pnvate company by reference to vahie of 

ed 1m d fte'ff 1 °" aUC 1 e f ° r dividend not declar- 

ri r.-ii c , f ,o, gnt canil0f be made. See Gilt Tax Act 
(19oS), S. b (3). AIR. 1965 Cal 70 (DG). 

S ? h . - r ’ i fab,e A ’ r,e S n - 85 - Dividend-Accounts 

D 3 1 .* IP 11 15 i r au >• i* a i a • • i • HIS 


for particular yeari clo S «l - DiWdlnds f7r that^ 5 
rind cannot be declared in subsequent year. P 

YY'here the amounts were closed at the annual sene 

tfve| nett 'n 8 ’ 1 vld, ; nds cannot be declared retrospec 

ri r*. e ,? °x Sed <Jven if the directors remain the same' 

r11 a - V y^\?° 2 : i *064) 34 Com Cas 570 • air joS 
Cal 24/ (2o3) (Pt B) (Pr 31). ’ 1J64 


d B c? r which C fs Pt of nCe .° f li jbi,ity by con duct. the con- 
dual coin ret of ?! r fv Va ” Ce W ° uld be not the indivi- 
Direc^rs m t f r U,RCtors or even ‘ h « Board of 
rightly be aRribote I t . 0r,1 ! JCt 0,1 the ir part as may 

Where th I"; 1 ‘c '7 com P a '’y as an entity, 
conduct betweenlhl^cl'/npL^Tndlhc a F iement or 

pay e guari*V rcc,lrril,,? ^bilSy ofC" 

regularly endued i n if the bas , ,s of any conduct 

Pany and tlclfng on I .tZ ° n ,£ ha,f °| the con - 
are open to question b, h com Pany, such payments 
ing and nKw he U i° mp ^ y ^ general meet- 
only if ratified bv the HS 1 lvln ^ ^ ;e?rj validly made 

308, AIR 


® eb ,I' ,T ab e Bcgns- 85 and 86 - income — 
‘ m , d, , vlde 'f‘ l declared by directors of Company 
rc, but paid during accounting year, is assessable 

runTesIr J, ' C ° me - laX Act S- 3. ILR (1901)1 

SCH. I, TABLE A, REGN. 96 

dn h ser t 7 r, a ., b Id ® C - T< > to dividend 


sch. i, Table a, regn. 74 

Sell. I, Table A, Recrss 74 •i„,i to n , , 

directors — Altetinr — • dl>Ci Board of 

under Hern. 76 n l.uc, ( ' , ,r,na '. 1 of ,loar d elected 

Cha.rma n K of a Teetinc Tl ' ^"7 V,, ' C and 

a meeting chosen under liegn. 76 (2). 


within section, distribution mist be of 

prolits and cistrilmtion rmlf’“fail^release of aS 

ot company - Inlerpretation of word disirihi f- CtS 

occurring in first rorwiifio.s o i c • cllsfn hution 
M can ing 8 sh ou 1 J e V e„ eierv ' n ‘ e ? fetat i°n- 

and repetition not to assumed^I I«u?of red^’® 

able preference shares as bonus shares bv camt di, 

„i 7 ,r'■, 
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stitute dividend within S. 2 (fl-A) (a). See Income-tax 
Act (1922), S 2(0. A) (a). (1964) 34 Com Cas 985 
(Guj). 

-Sch. I, Table A, Regns. 96 and 97—Bonus shares 

—Mode of issuing—Sale—Valuation. See Income-tax 

Act (1922), S. 12-B (as in 1948). (1961) 41 1 T R 705 
(Pat). 

SCH. 6, PART 1 

-Sch. 6, Parts 1 and 2-Declaration of dividends 

has to be made in annual general meeting—Act of de¬ 
claring dividends beyond power of company—Decla¬ 
ration can be granted. See Ibid, S. 9. AIR 1964 Cal 
247. 

-Sch. 6, Part 1 Balance-sheet—Debt and liability 

—Distinction. See Ibid, S. 211. 65 Cal W N 706 : 
AIR 1961 Cal 649. 


SCH. 6, PART 2 

-Sch. 6, Parts 2 and 1; Ss. 9, 216, 166, 217, 219— 

Declaration of dividends has to be made in annual 
general meeting—Act of declaring dividends beyond 
power of company — Declaration can be granted— 
Specific Relief Act (1877;, S. 42. See Ibid, S. 9. AIR 
1964 Cal 247. 

COMPANIES (COURT) RULES (1959) 

RULE 6 

-Rr. 6, 7 and 9 — Interim Committee of manage¬ 
ment appointed for certain term of management See 
Companies Act (1950), S. 398. AIR 1964 All 7 5 (DB). 

-R. 6—Appeal against order of company Judge— 

Limitation. See Companies Act (1950), S. 483. AIR 
1963 Orissa 220 (DB). 


RULE 7 

-R. 7 —Interim Committee of management appoint¬ 
ed for certain term of management Civil P. C. 
(1908), O. 20, R. 3; S. 151. See Companies Act (1950), 
S. 398. AIR 1964 All 75. 

RULE 9 

•-Rr. 9, 243 — Ex parte order for examination 

under R. 243 When can be made—Party summoned 
for examination can apply for vacating it if oppressive 
or vexatious—Order ior examination of past director 
—Not necessarily vexatious. See Ibid, S. 477. AIR 
1962 S C 806. 

— r, 9—Interim Committee of management appoint¬ 
ed for certain term of management 
(1908), O. 20, R. 3, S. 151. See Companies Act (1950), 

S. 398 AIR 1964 All 75. 

-R. 9— Application for winding up — Application 

in opposition {or order for stay of further proceed¬ 
ings on ground that winding up petition is abuse ot 
process of Court—Maintainability. See Companies 

Act (1950), S. 433. AIR 1965 Cal 98. 

-R. 9 —Ex parte order at instance of liquidator— 

Power of Court to discharge or modify »n | r o u nd ot 
being vexatious. See Jompanies Act (1950), b. 477. 

AIR 1902 Cal 23 (DB). 

- R. 9 - Scope of. See Companies Act (1950), S. 283. 

AIR I960 Mad 482. 

_r. 9 Framed by Supreme Court—Part I, R- 9 and 

Part III, R. 90—Winding up petition by contributory 
—Company substantially a family and private com¬ 
pany though nominally a public company—Adver¬ 
tisement of petition should be suspended till petition 
for rejection of winding up petition on ground ot 
mala fide is disposed of. See Companies Act (iy&0), 
S. 443 (2). AIR 1961 Punj 505 (DB). 


RULE 10 

-R. 10—Discretion under—Exercise of— Petitioner 

Company directed to take steps in consolidated pro¬ 
ceedings under S. 543, Companies Act, 1950. See Com¬ 
panies Act (l950), S. 543. AIR 1964 Guj 107. 


RULE 11 

-Rr. 11 (a), 17, 18 (a), 21, 24, 26, 34 and 30and 

Form 3, App. 1 — Companies Tribunal Regulations, 
1964, Chap. 7, Regulation 4 ard Chap 20, Regula¬ 
tion land Form 2, App. 1 -Civil Procedure Code 
(V of 1908). O. 6, R. 15 and O. 19. R. 3-Petition for 
removal of directors and manager of a company— 
Union of India, petitioner before the Companies 
Tribunal — Mismanagement, fraud and misappro¬ 
priation of funds, the grounds—Affidavit based op 
information and belief—Further affidavit of parti¬ 
culars also on information and belief — Petition 
maintainable —Companies Act (1 of 1956), Ss. iO-C 
and 388-B and 398* 


By a Petition No. 9 of 1904, dated 30th September, 
1904 the Government of India applied under S. 318-B 
read with Ss. 401 and 403 of the Companies Act to 
the Companies Tribunal in New Delhi for the 
removal of certain Directors of the Bennett Coleman 
& Co. on grounds of mismanagement, fraud, mis- 
appropriation of the Company’s funds by the said 
directors for restraining the manager of the Com¬ 
pany and for the appointment of a special officer to 
conauct the business of the Company. The Govern¬ 
ment had applied for interim relief. The affidavit in 
verification of the Fetition sworn by an officer of the 
Central Government stated that the statements in the 
said Petition were based on information which he 
believed to be true. Shri S. P. Iain, the 2nd respon¬ 
dent, one of the Directors of the Company on the 1st 
December, 1905 filed an -application before the 
Tribunal asking for better and further particulars in 
respect of certain averments -made in the Petition. A 
reply was filed by the Central Government and the 
verification was once again based on information and 
belief but gave the sources of information on which 
the particulars were given. Nearly or e year later on 
the 20th April 1905, Shri Jain filed an Application 
No. 37 of 1905 to have the Central Government s 
Petition dismissed on the ground that the said Po¬ 
tion, was not properly verified, that the said petition 
and interim application should have been supported 
by affidavit of persons having personal knowledge 
and, as such, did not fulfil the necessary requirements 
of the Companies Act, and that these defects were 
fatal and could not be cured by filing further affi¬ 
davits. The Tribunal after hearing both the parties 
by its order dated 12th/13th May, 1905 dismissed the 
application of Shri Jain. Against the said order, bnn 
Jain appealed to the Bombay High Court. 


>hri Jain contended firstly that the petition of the 
ntral Government must be dismissed as it was not 
ide on the personal knowledge of Mr. Dang who 
ide the affidavit for the Central Government and 
it no further affidavits could be filed. Secondly, he 
□tended that no further evidence could be adduced 
the Central Government. 

Held, the Companies (Court) Rules, 1959 ( fral ” e 
the Supreme Court) govern the proceedings under 

3 Companies Act (1 of 1950). Rule 11 (a) o 

lies provides that certain applications under 

d Act shall be by petitions; application unoer 
398 is one of them. Rule 17 provides that t ot 
Appendix I, where applicable shall be u ' n( j 
(a) provides for drawing up of .f ^f^ed 
21 prescribes that every petition shal manner 
■ the petitioner or one of the P^it 04 relates 

swearing is prescribed by Form 3. relates to 

advertisements of petitions and ■ - ^ requires 
rvice of petition on respondents. 
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every person, intending to appear at the hearing of 
the petition, to give notice to the petitioner within 
the time fixed and further requires a person intending 
to oppose the same, to furnish the grounds of his 
opposition. Rule 30 relates to the procedure at the 
hearing. Rule 9 states that nothing in the Rules shall 
be deemed to limit or affect the inherent powers of 
Court to give such directions or make such orders 
as may be necessary for the ends of justice. The 
Companies Tribunal Regulations, 1904, are sub¬ 
stantially similar though not in identical words. 
Regulation 4 of Chap. 7 relating to affidavits 
verifying petitions corresponds to R. 21 of the Rules 
and Form 2 of the Regulations is the same as Form 3 
of the Rules. Section 10-C of the Act and Regulation I 
of Chapter 20 empower the Tribunal to receive oral 

and documentary evidence or receive affidavit evi¬ 
dence at its discretion. The Code of Civil Procedure 
is made applicable, so far as may be. Thus, the 
proceedings under S. 398, in Courts or before the 
Tribunal, are civil proceedings as indicated above 
Oust as suits are instituted by plaint, summonses are 
issued, written statements filed, etc., the only diffe¬ 
rence is as to veryfication of pleadings in that the 
petition is required to be verified by the statutory 
affidavit). The purpose of the affidavit, to be filed 
along with the petition is nothing but the verification 
ot the averments in the petition. The affidavit in 
^ideation of the contents of the petition under 
o. 398 of the Act can be made by the deponent on his 
personal knowledge as well as information received 
• L in l an d believed by him to be true. Rule 21 read 
with lorm 3 is identical with O. 0, R. 15, Code of 
Uyi 1 Procedure. Order 19 of the Code relates to 
affidavits directed to be filed in Courts in proof of 
tacts at the stage of hearing. Rule 3 of the said Order 
requires that the affidavit be confined to facts within 
the knowledge of the deponent. It cannot be inferred 
therefrom that affidavits filed for any purpose what¬ 
soever must conform to the said rule. Rule 30 of the 
Rules relates to the powers of the Court at the hear- 
ing; similarly S. IO C of the Act confers on the 
1 ribunal the powers vested in Courts trying suits, in 
respect of matters detailed therein. Regulation 1 of 
chapter 20 of the Regulations makes inter alia O. 18 
(in res^pect ot examining witnesses) and O. 19 (in 

SC. tL'SS. 

Z“T?.. Cited ha o l j i ^ 1 down as a Proposition of law 
tRat . a pell ''On verified by an affidavit based on infor¬ 
mation and belief is liable to be dismissed in limine 

° f personal knowledge of facts on the part 
®? R V’ 1 exponent; nor has it been laid down that the 
affidavits of the petitioner or the supporting affidavits 

s deofih^Ti^ t0 , bethe only evidence on the 

side ot the petihoner (excepting the (1905) 1 Cornp. 

petitioner h,r 35 C Ti ?** 187) ' That apart - th « 
all hJ LL, e . L . n, , 0n of Ind,a - are not likely to know 

avprm. ma e nal ^ a i° ts Personally; necessarily, the 

from viHrsi aVe tf> made on information received 
be true a S sources 0r persons and believed to 

oetilmn J aC ^ that the affidavits filed with the 
Rules 1959° R o? retJ ', liremei,ts of Companies (Court) 
Form Vi.™ R2 ‘ a ! ld , sw °rn in conformity with 
bv tlp’-r r pe , r a ? d the Petition can be entertained 

Com Cas 187 n n- <19 ? 5) 1 Comp L I 35 : (1905) 55 
<1904) '74 r ' r S - t°, m ‘ < 199 » 1 c °mp L I 301 : 

L R 2 7 31 j> m -k 19 ,° 9) , 3 ( 7 Ca 1 259 i (I960) 02 Bom 

575- 7 AIR 10 m r’| 9 725; < 1962 > 32 Como Cas 

(lam i o 1901 Cal 439; (1958) 08 C W N 103. Ref 
(19G6) 1 Comp L J 42 : 68 Rom L II 431. 

comDfVc a ^ ?‘ ld Composite application under, is 

1963 P Boml73(DRr PanleS A * (l956 >- S ‘ 397 ‘ AIR 


RULE 21 


R» 21, Part. 3 — Winding up petition can be 
decided on affidavits alone. See Companies Act (1950), 

S. 439. (1965) 2 Com L J 317 : AIR 1960 Andh 
Pra 285 (DB). 

-R. 21 —Petition under S. 397—Companies Act— 

Power of Court to look into subsequent affidavits filed 
in support of petition. See Companies Act (1950), 
S. 397. AIR 1962 Orissa 202. 

[Reversed on another point in AIR 1963 Orissa 189.] 

RULE 88 

~R. 88, App. IV, Form 43 - Petition under Ss. 397 
and 398—Schedule in form No. 44 not given — All 
particulars supplied by letters of consent annexed 
to petition — There is substantial compliance with 
Forms Courts to avoid technicality. See Companies 
Act (1950), S. 397. (1965) 1 Com L J 35 : (1965) 35 
Com Cas 187 : 69 Cal W N 137. 

R. 88, App. IV, Form 44— Petition under Ss. 397 
and 398—Schedule in form No. 44 not given—All 
particulars supplied by letters of consent annexed to 
petition There is substantial compliance with Forms 

Courts to avoid technicality. See Companies Act 
(1950), S. 397. (1965) 1 Com L J 35 : (1965) 35 Com 
Cas 187: 69 Cal W N 137. 


—-R. 88, Form No. 40—Application under Ss. 397 
and 398—Interference at the instance of a majority 
group - Wrongful and ultra vires acts of minority — 
Company interest seriously prejudiced—Court will 
make appropriate orders at instance of majority. See 
Campanies Act (1950), S. 397. (’64) 68 Cal W N 118. 

RULE 95 

j Part. 13r — Winding up petition can be 

decided on affidavit alone. See Companies Act (1950), 

S. 439. (1965) 2 Com L J 317 : AIR 1966 Andh Pra 
285 (DB). 

RULE 96 


~—R- 96—Winding up petition—Duty and power of 
Court. See Companies Act (1956), S. 439. AIR 1964 
Ker 212. 

RULE 101 

R. 101—Wioding up petition—Death of original 


petitioner, pending proceedings—Original winding 
up petitioner and applicants for substitution of all 
contributories Substitution-Other sufficient cause 

Scope of Substitution as petitioners of persons 
who had entered appearance in support of the peti¬ 
tion comes within the rule. 

Held that as the cause of action was one common 
to all the contributories which included the original 
winding up petitioner the death of the winding up 
petitioner was sufficient cause for an order of substi¬ 
tution of contributories who had entered appearance 
in support of the petition ur.der R. 101 of the Com¬ 
panies (Court) Rules. In fact it was a cause stronger 
than the causes specifically mentioned in Cls. (1) to 
(4) ot the rule and the substitution clearly fell within 
the “other sufficient cause” of the following clause 
Even reading this clause ejusdem generis with Cls. (1) 
to (4) which provide for cases of default or disability 
on the part of the original petitioner it would cover 
the case of death which is the ultimate and most 
absolute default and disability. 1965 Ker I T liin 
1965 Ker L J 1022 ; (1965) 2 Com L J 376 7(l965)°i 

169 mOHpVl)! L R 19e6) 1 Ker 78 ' AIR iKRi 

RULE 117 

-B r -.117 and 118 (3)—Winding up order pending 

suit against company-Absence of leave to continSf 
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COMPANIES (COURT) RULES (1959), B. 118 


suit does not deprive Court of jurisdiction to pass 
decree ex parte — Application to set aside can be 
made only by provisional liquidator and not by com- 
panv. See Companies Act (1956), S. 446. AIR 1962 
Cal 192. 

RULE 118 

— R. 118 (1)— Winding up order pending suit 
against Company-Absence of leave to continue suit 
does not deprive Court of jurisdiction to pass decree— 
Ex parte—Application to set aside can be made only 
by provisional liouidator and not by company. See 
Companies Act (1956). S. 446. AIR 1962 Cal 192. 

RULE 137 

-R. 137 (2)—Companies Act (1956), S. 478 (1) — 

Concerned party is entitled to be heard bpfore an 
application for public examination under S 478 (1) is 
granted. (1964) 34 Com Cas 952 : (1964) 2 Com L J 
10 : 68 Cal W N 938 : AIR 1965 Cal 372 (375) (Pt A) 
(Prs 18, 18, 19, 20). 

-R. 137 (2) - Companies Act (1956), S. 478 (1) — 

Omission to give notice under R 137 (2) — Effect— 
Court cannot take cognizance of application for 
public examination. 

Non-compliance with Rule 137 (2) of the Companies 
(Court) Rules (1959). is a serious omission. If the 
notice contemplated by that Rule is not given, the 
report of the Liquidator cannot be considered by the 
Court until the requirement of that Rule has been 
complied with. Neither R. 6 nor R. 33 provide any 
excuse for non-compliance with R. 137 (2). Rule 137 
(2) must be strictly complied with, and if the notice, 
contemplated by the Rule is not given, the report 
cannot be considered by the Court until requirement 
of that Rule has been complied with. (1964) 34 
Com Cas 952 : (1964) 2 Comp L J 10 : 68 Cal W N 
938: AIR 1965 Cal 372 (376, 377) (Pt D) (Pr 27). 

-F. 137 (2) — Companies Act (1956), Ss. 478 (1), 

519—S. 151 and O. 47, R. 1, Code of Civil proce¬ 
dure, English Company Rules, 1890, F* 71 — Order 
for public examination of directors — Whether can 
be made ex parte—Ex parte order discharged — 
Whether discharge order can be recalled — Inherent 
jurisdiction of High Court. 

Rule 137 (2), Companies (Court) Rules, 1959, is quite 
SDecific on the question of the notice to the public 
about the date of the consideration of the report of 
the liquidator by the Court. An order made but not 
yet perfected can be recalled in exercise of inherent 
power of Court under S. 151, C. P. Code. But in the 
present case it was held that inherent powers should 
not be exercised, (1922) 43 M L J 332 : 24 Bom L R 
1238 : l 6 C W N 697 ; 49 I A 144 : AIR 1927 PC 112; 
AIR 1955 S C 425; AIR 1950 All 450; AIR 1919 
Bom 339; (1909) ILK 37 Cal 259; (1915) 19 C W N 
835; 1918) 22 C W N 446 ; (19?5) 39 C W N 1259; 

43 M L J 332; 74 Rom L R 1238 : 26CWN 697 ; 
AIR 1922 P C 112. Ref. (1964) 2 Comp L J 10 : 68 Cal 
W N 938 : (1964) 34 Com Cas 952 : AIR 1965 Cal 

372 (377) (Pt E) (Pr 30). 

RULE 176 

-R. 176—Official Liquidator rejected claim for 

compound interest but admitted claim for principal 
and calculated simple interest—Application under 
R. 176 for expunction of proof admitted by liquida- 
tor—Company Judge could expunge proof of entire 
claim. Sea Civil P C. (1908), S. 11. (1965) 1 Comp L J 
99 : 1965 All L J 330. 

-R. 176— Liquidation — Proof admitted by liqui¬ 
dator- Application by liquidator for expunction of 
proof on the giound that it vs as admitted improperly 


or by mistake — Whether proof can be expunged — 
Res judicata—Case liable to dismissal on two grounds 
— Dismissal* on one ground - Whether res judicata 
applies in respect of the other ground. 1 

The appellant, a creditor of a company under 
liquidation, filed a claim before the Official Liquida¬ 
tor for a sum of Rs, 11,000 and odd, which included 
compound interest on the principal. The Official 
Liquidator admitted the claim as regards the princi¬ 
pal, rejected the claim for compound interest and 
culculated simple interest. Being dissatisfied with the 
decision of the liquidator the appellant appealed to 
the Company Judge under R. 164 of the Companies 
(Court) Rules, 1959, but the appeal was dismissed. 
Further appeal to the Bench was also dismissed. 
Subsequently, the liquidator applied to the Company 
Judge for expunction of the proof of the appellant’s 
claim under R. 176 on the ground that it was admit¬ 
ted improperly or by mistake. The proof was expung¬ 
ed on the ground that the appellant s claim even for 
the principaI and simple interest had been haired by 
time before he filed it before the Liquidators. Against 
this order the appellant appealed and raised two 
contentions, viz., (i) that the decision in the appeals 
filed by the appellant under R. 164 against the rejec¬ 
tion of his claim for compound interest operates as 
res judicata and (ii) that the decision of the liquidator 
admitting the claim as regards the principal and 
simple interest merged in the order passed by the 
Court in the appeals under R. 164 and that the Com¬ 
pany Judge had no power to review the order passed 
by him previously. 


Held, that the right of a liquidator to apply for 
expunction of a proof conferred by R. 176 of the 
Companies (Court) Rules. 1959, arises on the admis¬ 
sion of the proof and is not restricted by any condi¬ 
tion. The only condition required for the liquidator's 
applying for expunction of a proof is that it had been 
admitted, there is no provision laying down any other 
limit, as that of time, within which he must apply. 
There is nothing in this rule or in any other rule 
suggesting that on the happening of a certain event 
his right to apply under this rule lapses or is extin¬ 
guished. When a case can be dismissed on two 
grounds its dismissal on one ground does not 
operate as res judicata in respect ofthe other ground. 
Therefore, the decisions of this Court in the appeals 
under R. 164 did not involve a decision that the 
appellant’s claim was not barred by time and, 
therefore, there was no question of those decisions 
operating as res judic-ita in the present proceedings 
under R. 176, where the only question is whether the 
claim was barred bv time or not. AIR 1962 S C 338; 


AIR 1963 S C 1124,' Ref (1965) 1 Com L J 99 : 1965 
All L J 330 : ILR (1965) 1 All 866. 

-R. 176 — Proof of debt — Expunging of proof — 

Principle of res judicata whether can be applied — 
Whether proof can be expunged on mistake of fact 
and law. 


The appellant, who was one of the creditors of a 
mpany under liquidation, claimed that he had ad- 
need Rs. 3,490 to the Company. On the first scru- 
iy, the Official Liquidator admitted the claim for 
;. 2,780.86 but subsequently he made an application 
ider R. 176 of the Companies (Court) Rules (1959;, 
r the expunging of the entry from the list of deb s, 
^ich was allowed. On appeal, 

Held, that R. 176 of the Companies (Court) Rules, 
)59), expressly empowers the Court to expunge i 
try relating to proof of a debt. The power con e 
the said rule is analogous to the power ot revl v * 
hen a Court exercises the power of review, no con- 
lerations relating to res judicata will arise. b 
>rds ‘proof has been improperly 'admitted or a * 

1 by mistake’ in R. 176 are comprehensive enough to 

ver to mistakes cf fact and law. The rule will a s 


apply where the Official Liquidator failed on the ini- 
tiai occasion to consider the question of limitation, 

1 Comp L*J 248 S (A e iI) that P ° int subsequentl >'- (1965) 


COMPANIES (COURT) RULES (1959), R. 184 

RULE 360 
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RULE 184 

„ ?’ J 84 —Issue of notice not by prepaid registered 

post but under certificate of posting—Notice receiv¬ 
ed by contributories - There is sufficient com- 
pliance. 

iss^H e , f ,^ n 0 tiCe . 2 f settl f ment ^ contributories was 
fh d Cerhficate of P^ting and was in fact re¬ 
ceived the omission to give notice by prepaid regis- 

^ byR , 184 cannot P be P treated g as 

[st nf l P i Ce . Wl h a “jandatory provision, and the 
ini ;'m’h f ° ,,es suffe,s froni no defect. 64 Pun 

<23HPt A) (Pr% CaS 459 : AIR 1963 Fun i 22 

RULE 209 

-~R. 209 — Scope — Application under S 935 
Companies Act, 1913-When deemed to be made See 
Compames Act (1913), S. 2:35 (1961) 65 Cal W N 

RULE 243 

* j" 77 R J'p 43 ’ 360 ~ Object of proceedings under 
entiil -rl i ■ 1 SUI ?®°ned for examination — Not 

mmStion-Rn h stat “' ner ‘ t before his 

of procedure iN lo breach of rule oi natural justice or 

granted ^ e p _ C ° Py itatem ent also cannot be 
S C 800. C ° mpanles Act (1950), S. 477. AIR 1962 

—-Rr. 243 to 248 and 360-Proceeding under S 477 

^Soi c lHvSL mvr ^ { r 

entitled to inspect statement^ 1 i q u*i d ato r ^ S e e° of ° * 

panics Act (1956), S. 477. A I R 1962 Cal 23 (dS)." 1 * 

RULE 244 

Act (lbsep-Natur^of 1 — 8 Ordp de i S ' 4 ~ Companies 
tor - Witness required for t ™ ,n f. tance of ]i 9 uida- 

to inspect statement of r iqiiid itor*' 0 ^ "r entlt,eJ 
Act (1936), S. 477. AIR l 9 ('o Ca ) 23 . See Com Panies 

RULE 245 

Act (1956?— Nature o'f* 1 — o n ] der , S : 477 ' Companies 

dator - Witness remdrLl r° rder '"stance of Liqui- 

to inspect statement of r ? r e . x ?^ llnat, ( °n not entitled 
Act (1058), S. 'S??"*g °»»»"*» 

RULE 246 

A^T alaej ~\'5ure e o d f-Orde nde f r ■ S ' 477 ' C °mpanies 
tor - Witness required of Liquida- 

to inspect statement of ,“ b 0 c B not e,ltiU sd 

Act (1956), S. 477 AIR ifeal 23. C ° m * anies 

RULE 247 

Act (1956) — NatifreofH^o f S; 477, Corn Panies 
dator—Witness required for exam' ln ?? auce °f Liqui- 
to inspect statement of r ”'" at ? " ot entitled 
Act (1956), 8 . 47™’AIR iSffgffS. " C ° mpanieS 

RULE 248 

Act (1956) 8 — NJt°ure of"--Order 1 if : 477 ’ C °7 anies 
dator—Witness reouireH ( 7 , ? '"stance of Liqui- 

to inspect statement of f w t ^'titled 
Act (1956), S. 477. AIR 1962 Cam. Com P a,,les 


S 477^1"p 360, 243 — Object of proceedings under 
entitled , Ferson summoned for examination — Not 

examination L, 9!>' dator ’? statement before his 

examination — No breach of rule of natural Justice 

trranted Pr 9 Ced r' re ~ Copy of statement also cannot be 
1962 SC : 806. Coalpan,es Act < Ly 53), S. 477. A IR 

.o 1 riisaa iu en “ a - ed " 

Act (1956), S. 477. AIR 1962Cal 23. C ° mpaDlts 

COMPENSATION 

—Accident °r death of workman. 

6ee « 7 ta ! AccicJ ents Act (1855). 

U; W orkmen’s Compensation Act (1923) 

—Acquisition of land. 

See (1) Constitution of India, Arts. 31, 31A 31R 

<9 Land Acquisition Act (1894), Ss. 23 to 25 

Acqu'sition of, life insurance business 

jc ("surance Corporation Act 119561 c 10 
and Schedules I and Iff. ACt S. 16 

—Apportionment-Bailor and bailee. 

See Contract Act (1872), S. 181. 

-Apportionment-Land acquisition. 

oee Land Acquisition Act (1894), S. 30. 

~ A gro e unds a . UaChment ° r ia,unCtion ° n insufficient 
See Civil P. C (1908), S. 95. 

-Auctinn-puiehaser, right to. upon sale being set 

See Civil P. C. (1908), O 21, Rr. 1, 64 , 90, 91, 93. 
Benefit of non-gratuitous act. 

5ee Contract Act (1872), S. 70. 

—Breach of contract. 

See Contract Act (1872), Ss. 73, 75 
-Closure of industry. 

See Industrial Disputes Act (1947), S. 25 FFF 
Compensatory costs. 

See Civil P. C. (1908), S. 35A. 

-Compulsory acquisition of property 
-Contact 11 tUtl °" ° f fl,dia ’ ArtS ' 31, 3 lA ' 31B - 

of act known to be such 8 non -P er forniance 

See Contract Act (1872), S. 56. 

--Breach of. 

See Contract Act (1872), Ss. 73, 75. 

-Reciprocal promises—Default by first nprf„ 

See Contract Act (1872), 8 . 54 y Drst per * orr ner. 

Rescission of. 


-VDVIJJIUI i UJL. 

See Specific Relief Act (1877), S 38 
“ D depe h ndSnts Wr0ngtul “ Ct ° f ***** 

See Fatal Accidents Act (1855), S. 1A 

. 17 fi lr ^ « J I • 1 * * 


Right of 


s£&ZliTA7(i898rs l So accu “ ti °“- 

'ter »•««. under drfee. 

See T. P. Act (1882), S. 51. 

Land acquisition. 

^See Land Acquisition Act (1894), Ss. 23. 24, 30 

—Lay off of workman. 

See Industrial Disputes Act (1947) Ss 95 r 
—Loss, destruction or cleterinritf 't * 2 , 25E ‘ 

cd to Railway for carriage. 011 ° goocIs deliver- 
bee Railways Act, S. 72. 
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COMPENSATION — Malicious prosecution — Suit for 


—Malicious prosecution—Suit for. 

See Tort. 

—Principal and agent—Revocation of agency. 

See Contract Act (1872), S. 205. 

—Rescission of contract—Award of compensation. 

See Specific Relief Act (1877), S. 38. 

—Retrenchment of workman. 

See Industrial Disputes Act (1947), S. 25F. 

—Right of auction-purchaser at execution sale* upon 
sale being set aside. 

See Civil P. C. (1908), O. 21, Rr. 64, 90, 91,93. 

—Specific performance, suit for — Power to award 
compensation. 

See Specific Relief Act (1877), S. 19. 

—Suit for—Limitation 
See Limitation Act (1908), S. 24, Art. 110. 

—Transfer of business — Compensation to workmen. 
See Industrial Disputes Act (1947), S. 25FF. 

—Workmen of undertaking, right of, upon closure 
of undertaking. 

See Industrial Disputes Act (1947), Ss. 25FF, 
25FFF. 

—Workmen of undertaking, right of, upon retrench¬ 
ment. 

See Industrial Disputes Act (1947), S. 25F. 

—Workmen's compensation. 

See Workmen’s Compensation Act (1923), S. 3. 

— Wrongful act, compensation for. 

See Tort—Damages. 

_Wrongful attachment and arrest—Suit for. 

See (l) Civil P. C. (1908), S. 95. 

(2) Tort—Damages. 

COMPENSATORY COSTS 
See Civil P. C (1908), S. 35A. 

COMPETENCY OF PERSON TO BE WITNESS 

See Evidence Act, S. 118. 

COMPETENCY OF PERSON TO CONTRACT 
See Contract Act (1872), Ss. 11 and 12. 

COMPETENT COURT 

See (1) Civil P C. (1908), Ss 0, 7, 8, 11. 

(2) Limitation Act (1908), S. 14, Art. 182, 
Expl. 2. 

COMPETITION 
See Prize Competition Act (1955). 

COMPLAINANT 

For statutory.cross references, see under “Criminal 
Trial”—Ed. 

COMPLAINT 

For statutory cross references, see under “Criminal 
Trial”—Ed. 

COMPOSITION 

See (1) Companies Act (1913), S. 153. 

(2) Companies Act (1956), S. 391. 

—Company and its creditors. 

See (1) Companies Act 1913), S. 153. 

(2) Companies Act (1956), S. 391. 

—Creditors, with. 

See Contract Act (1872), S. 63. 

—Fraudulent, with creditors. 

See T. P. Act (1882), S. 53. 

—Illegal. 

See Contract Act (1872), S. 23. 

—Insolvent and creditors, between. 

See Provincial Insolvency Act (1920), S. 38. 

—Of offences. 

See Criminal P. C. (1898), S. 345. 


COMPOSITION DEED 

—Registration of. 

See Registration Act (1908), S. 17. 

COMPOUNDING OFFENCES 

See (1) Contract Act (1872), S. 23. 

(2) Criminal P. C. (1898), S. 345. 

COMPOUND INTEREST 

See (1) Civil P. C. (1908), S. 34, O. 34, Rr. 2, 4 r 
5, 11. 

(2) Contract Act (1872), S. 74. 

(3) Debt Laws — Usurious Loans Act (10 of 

1918). 

(4) Enactments under ‘Debt Laws.* 


COMPROMISE 

See (1) Civil P. C. (1908), O. 23, R. 3. 

(2) Contract Act (1872), S. 2 (d). 

—By guardian, setting aside of. 

See Civil P. C. (1908), O. 32, R. 7. 

—Fraud or undue influence, effect. 

See (1) Civil P. C. (1908), Ss. 151,152, O. 23, R. 3; 
O 47, R. 1. 

(2) Contract Act (1872), Ss. 10 and 19. 

—Legal practitioner, by. 

See (1) Civil P. C. (1908), O. 3, R 4. 

(2) Legal Practitioners Act (1879), S. 4. 

—Minor, compromise on behalf of. 

See Civil P. C. (1908/, O. 32, R. 7. 

— Of appeal. 

See Civil P. C. (1908), O. 23, R. 3 and O. 41, R. 32. 
—Of suit. 

See Civil P. C. (1908), O. 23, R. 3. 

—Of suit—Pleader, authority of. 

Sec Civil P. C. (1908), 0.3, R. 4. 

— Of suit—Representative suit. 

See Civil P. C. (1908), O. 1, R. 8. 

—Registration. 

See Registration Act (1908), S. 17 (2) (vi). 

—Representative suit. 

See Civil P. C.(1908), O.l, R. 8. 

—Suit, compromise of. 

See Civil P. C. (1908), O. 23, R. 3. 


COMPROMISE DECREE 
See Civil P. C. (1908), O. 23, R. 3. 

Appeal against. , _ , 

See Civil P. C. (1908), S. 90, O. 43, R. 1. 

Construction. _ „ 

See Civil P. C. (1908), O. 23, R. 3. 

SeeTc!vH^'c'(1908), O. 23, R. 3; O. 34, R. 4. 

Registration of. _ ^ 

See (1) Civil P C. (1908), O. 23. R. 3. 

(2) Registration Act (1908), S. 17 (2) (vi). 

See Civil ^C. (1908), S. 151; O. 9, R. 13, O. 

3. 

Suit by or on behalf of minor. 

See Civil P. C. (1908), O. 32, R. 7. 

Validity. 

o d r' /innQl OQ R 
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COMPTROLLER AND AUDITOR- 
GENERAL OF INDIA 

Se<Tconstitution of India, Arts. 149 and 150. 


: COMPULSORY ACQUISITION AND RE¬ 
QUISITION OF PROPERTY 

>ee Constitution of India, Arts. 31, 31A, and 31B 


COMPULSORY REGISTRATION 


COMPULSORY REGISTRATION 
See Registration Act (1908), S. 17. 

COMPUTATION OF TIME 

See (1) Civil P. C. (1908), S. 148. 

(2) General Clauses Act (1897), Ss. 9,10. 

(3) Limitation Act (1908), Ss. 12 to 16 and 
Articles. 

CONCEALMENT OF BIRTH 
See Penal Code (1860), S. 318. 

CONCEALMENT OF EVIDENCE 
See Penal Code (I860), S. 201. 

CONCILIATION 

See (1) Arbitration Act (1940). 

(2) Industrial Disputes Act (1947), S. 12. 

(3) (State) Debt Conciliation and Agriculturists 
Relief Acts under “Debt Laws." 

CONCILIATION OFFICER 

—Industrial dispute, 

See Industrial Disputes Act (1947), Ss. 2 (d), 12. 

CONCLUSIVE PROOF 
See Evidence Act (1872), S. 4. 

CONCUBINE 

See (1) Contract Act (1872), S. 23. 

(2) Criminal P. C. (1898), S. 488. 

CONCURRENT EXECUTION 
See Civil P. C. (1908), S. 38. 

CONCURRENT FINDINCS OF FACT 

See (1) Civil P. C. (1908), Ss. 100-101, 112. 

(2) Constitution of India, Arts. 133 and 136. 

CONCURRENT JURISDICTION 
See Civil P. C. (1908), S. 11. 

CONCURRENT LEGISLATIVE LIST 

See Constitution of India, Sch. 7, List 3. 

CONCURRENT REMEDIES 
See (1) Civil P. C. (1908), S. 9, O. 47, R. 1. 

(2) Constitution of India, Arts. 32 and 226. 

, CONDITION 

—Proof. 

See Evidence Act (1872), S. 92. 

—Restraint on alienation. 

See T. P. Act (1882), S. 10. 

—Restriction repugnmt to interest created. 

Seel P Act (1882), S. 11. 

—Subsequent. 

See T. P. Act (1882), S. 25. 

CONDITIONAL ACCEPTANCE 

OF OFFER 

See Contract Act (1872), S. 7. 

CONDITION\L ACKNOWLEDGMENT 

See Limitation Act (1908), S. 19. 

CONDITIONAL BEQUE5T 

134? e i35 CCe4Si ° Q ACt a925) ’ Ss - 1281 129 ' 13 °. 131. 

CONDITIONAL CONTRACT 

See Contract Act '1872), Ss. 31, 35. 

CONDITIONAL GIFT 

See T. P. Act (1882), Ss. 25, 29, 122, 126. 
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CONDITIONAL LEGISLATION 
See Constitution of India, Art. 245. 

CONDITIONAL SALE 

See (1) Sale of Goods Act (1930), Ss. 4, 12,13,16,17. 
(2) T. P. Act (1882), S. 58. 

CONDITIONAL TRANSFER 
See T - P< Act (1882} ’ Ss - 10> H> 13 > K 15.15.17,18. 

ana 

CONDITION AND WARRANTY IN SALE 

OF GOODS 

See Sale of Goods Act (1930), Ss. 13, 15, 10, 17. 

CONDONATION 

—Matrimonial offence. 

See (1) Divorce Act (1809), S. 14. 

(2) Hindu Marriage Act (1955), S. 23 (b). 

— Of limitation. 

See Limitation Act (1908), S. 5. 

CONDUCT 

—Estoppel, by. 

See Evidence Act (1872), S. 115. 

—Evidence of. 

See Evidence Act (1872), S. 8. 

—Of Elections. 

See (1) Conduct of Eleclion Rules (1961). 

(2) Constitution of India, Arts. 324,*327. 

(3) Representation of the People Act (1951}^ 
S. 109, 

CONDUCT OF ELECTION RULES (1961) 

RULE 2 

-R. 2 (f) - Nomination paper-Omission to mention 

name of constituency in columns 2 and 5 but men¬ 
tioned elsewhere—Omission not of substantial charac¬ 
ter. bee Representation of the People Act H95D 
s. 33 (4). AIR 1965 Madh Pra 55 (DB). [ 

RULE 4 

7T R - d Scope Proviso to R. 4 only deals with 
tadure to complete or defect in completing the decla¬ 
ration as to symbols in nomination papers— Objection 
that candidate chose wrong symbol— Rule not appli- 
cable 65 Bom L R 843 : 1964 Mah L I 51 : i r r 

(Pr 40) (DB) 1H! AIR 1964 B °“ 137 U46.147) (PtF) 


-R. 4—Nomination paper — Omission to mention 

name of constituency incolumns2 and 5 but mentioned 
elsewhere — Omission not of substantial character 
See Bepresentai ion ol the People Act (19511 S n -3 ia\ 
AIR 1965 Madh Pra 55 (DB'. '' 3 (4) * 

RULE 13 

—R. 13 (2), (3) — Person delivering to nresidinp 
officer instrument of his appointment and sitninl 

?T\l r : R decIarnt V"?. U " der S 123, Explanation 
2 of the Representation of the People Act ]<Ki 

he would be deemed to assist in furtherance o^ 
prospects of candidate’s election. ot 

Election tribunal is not justified in excluding from 
consideration the certified copy of Form No. 10 fifed 
by the petitioner o show that a person did act 

polling agent. Under R. 13 (3) of the ConH„„. ? 

^d77n th UleS ’ r 961 3 polling ? gent cannot be admit 
ted into the poding station unless he has delivered to 

the Presiding Officer the instrument of his anooinf 

ment under sub-r. (2) of B 13 after duly comXinu 

and signing before the Presiding Officer the^e!>lo 8 

t,on contained therein. If, therefore a person did 

deliver to the Presiding Officer the instrumPnTnf 
appointment and sign before him ™ Urnent , ^is 

ration, then it would be legitimate to Ihink’thatch * 
d.d begm acting as a polling agent of the candidal 
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CONDUCT OF ELECTION RULES (1961), R. 23 


If after his appointment as a polling agent the person 
did act in that capacity, then under Explanation (2) 
to S. 123 of the Representation of the People Act 
1951, it would be deened that he assisted in further¬ 
ance of the prospects of candidate’s election. 1964 
MPU lfiO : 1964 jab L J 147: AIR 1964 Madh 
Pra 92 (96) (Pt B) (Pr S) (DB). 

RULE 23 

“ P* 23 - Recount of votes — When can be made— 
Representation of the People Act (1951), S. 100 (1) (d) 
(iii) and (iv) See Conduct of Election Rules (1961), 
K 63. (1963) 2 Mad L J 1 : AIR 1963 Mad 390 (DB). 


R. 35 (4) — Clerical error . See Representation 
of the People Act (1951), S. 100 (1) (d). A i R 1964 
Bom 228 (DB). ; ■ - : - 

RULE 39 


• I—R- 39-In order to become a valid vote the 
ballot paper recording the vote must be inserted by 
the elector into the baUot box. Shankar Babaji Savant 
v. Sakharam Vithoba Sdunkhe, (1965) 2 SCJ 684 • 
68 Bom L B 105 : (1965) 1 S C A 799: 1965 M P L J 

396 : 1965 Mah L J 336: AIR 1965 S C 1424 (1426) 
(Pt A) (Pr 4). V ' 

RULE 46 


RULE 24 

Rr 24, 27—Postal ballot paper —Name of candi- 
date written on the back of the ballot paper —Vali¬ 
dity. 

Merely b *cause at the back of the postal ballot 
paper a name of a candidate is written, the voter can¬ 
not be identified and the ballot paper -is not invalid 
on that account. 65 Bom L R 780 : 1964 Mah L J 
382 : ILu (1964) Bo n 229 : AIR 1964 Bom 228 (229) 
(Pt B) (Prs 10, 11) (DB). 

RULE 27 

-R. 27 — Postal ballot paper — Name of candidate 

writen on the back of the ballot paper—Validity. See 
Ibid, R. 24. AIR 1964 Bom 228. 

RULE 35 

• —^-Rr. 33, 36— Entry in electoral roll —Power of 
Presiding officer to disregard errors. 

The elector is entitled to the inclusion of his name 
on the electoral roll so that he may vote at the elec¬ 
tion. If the entry in the electoral roll relating to him 
is erroneous or defective in any material particular, 
he may obtain correction of the error or defect by 
recourse to the machinery provided in the Representa¬ 
tion of the People Act, 1950 and the Registration of 
Electors Kules, 1^60. If. the absence of such a correc¬ 
tion he runs the risk of a challenge at the polling 
station an i may be debarred fiom voting if he fails to 
establish his identity. But the error or defect in the 
entry does not disqualify the elector from voting. It is 
still open to him to satisfy the Presiding Officer at the 
polling station that he is really the elector to whom 
the entry relates. R. 35 (4) of the Conduct of Elec¬ 
tions Rules 1961, makes it obligatory on the Presiding 
Officer to overlook m rely clerical or printing errors 
if he is satisfied about the identity of the elector. But 
the power of the Presiding Officer to disregard errors 
in the entry is not rigidly circumscribed by R. 35 (4). 
Rules 35 and 36 confer upon the Presiding Officer 
ample power of enquiry into the identity of the elec¬ 
tor. It on such enquiry he is satisfied that the clai¬ 
mant is really the elector referred to in the entry and 
some parts of the entry are incorrect or erroneous 
descriptions of the claimant, he may disregard those 
errors and issue the ballot paper to the claimant. 
Thus under R. 35 (4) he must disregard merely cleri¬ 
cal and printing errors, and in the exercise of his 
genera! powers of enquiry under Rr. 35 and 36, he 
mav disregard o^her errors if he is satisfied about the 
identify of the elector. Where, therefore, the Presiding 
Officer vva' satis.led that the 19 voters were the elec¬ 
tors referred to in the relevant entries and the sur¬ 
names and the father’s name given in them were 
erroneous and should be disregarded, the ballot 
papers must b j issued to all the 19 voters. No distinc¬ 
tion could be made between an error in the father’s 
name and an error in the surname of the elector. 
Shankar BabajiSivant v. Sakharam Vithoba Sahmkhe, 
<1965» ISC A '99 : 1965 M p L 1 396 : 1965 Ma*. 

L J 336 : 0965) 2 S C 1 6S4 : 68 Bom L R 105 : AIR 
1965 SC 1424 (142S, 1429) (Pt C) (Pr 10). 


Rr. 46.9?—Tampering with ballot paper—Fraud 

— Proof — Suspicion is not permissible. See Ibid, 
Rr. 92, 46. 1961 M P L J 1021 : 1962 Jab L J 132. 

RULE 56 

-Rr. 56, 57 and 63—Powers of Election Tribunal 

— Tribunal has po^er to scru inise reavSons for rejec¬ 
tion of votes and order re-counting of valid votes if 
prima facie case is made out—This is however not a 
matter of right. See Representation of the People Act 
(1951), S. 98. AIR 1964 Andh Pra 190 (DB). 

Rr. 56, 57—Confusion caused by original mark 
and impression—Test to determine original mark. 

In order to determine which are the original marks 
put by the voter and which are mere impressions 
created on account of wrong folding or any other 
cause, a sure test is to examine the reverse of the ballot 
papers against natural light. By doing so, a retlection 
will he noticed of some depression caused on the 
ballot paper, obviously by the pressure put on it by 
the voter while affixing the mark with the rubber 
stamp. No such reflection of depression can be 
created merely by some ink impression having been 
caused due to- folding on some other part of the 
ballot paper. Therefore, it can safely be assumed 
that the point at which such reflection of depression 
is noticeable is the point where the original mark 
was put by the voter. AIR 1965 Pat 449 (457, 458) 
(Pt C) (Pr 20). 

-R. 56 (2) (a) — Ballot paper bearing thumb im¬ 
pression of voter — Elector being identifiable, ballot 
paper must be rejected. AIR 1965 Pat 449(458)(Pt D) 

(Pr 29) (DB). 

RULE 57 

-Rr. 57,56— Election Tribunal has^ power to 

scrutinise reasons for refection of votes and order re¬ 
counting. See Ibid, R. 56. AIR 1904 Andh Pra 190 
(DB). 

—Rr. 57, 56—Confusion caused by original mark 
and impression — Test to determine original mark. 

See Ibid, R. 53. AIR 1965 Pat 449. 

RULE 62 

-Rr. 62 and 63 —Recount of votes - Mere suspicion 

of mistake in counting is not sufficient—Proper stage 
for recount — Recount is in discretion of Tribunal. 

See Representation of the People Act 1 1951), S. 116-A. 
1964 All L J 875 : AIR 1946 All 20 (DBM 

RULE 63 

-Rr. 63, 62—Re-count of votes _ Mere suspicion 

of mistakes in counting is not sufficient—Proper stage 
for re-count - Recount is in discretion of tribunal. 

See Ibid, R. 62. 1964 All L J 875: A I R 1966 All 20 

(DB). 

-Rr 63, 23 - Recount of votes —Claim for—When 

can he made— Representation of the People Act 
(1951), S. 100 (1) (d) (iiij and (iv) — Elections — Re¬ 
count of votes. 


CONDUCT OF ELECTION RULES (1961), R. 63 


Where there is no proof, not even suspicion, of any 
irregularity at the counting of votes, there is no 
justification for directing a recount of votes. An elec¬ 
tion petitioner cannot claim a recount only because 
in his election petition he has prayed that on a proper 
counting of votes he would be the person to secure a 
majority of lawful votes. Nor can the petitioner base 
his claim on the mere fact that successful candidate 
has been elected by a small margin of votes. 

Under our law the right to have a recount is before 
the declaration of the result, as has been provided in 
R. 03 of the Conduct of the Election Rules. A tribunal 
can direct a recount only in cases which are sub¬ 
stantiated by specific instances and reliable prima 
facie evidence. 1963 Mad W N 377: (1963) 2 Mad L J 
1 : AIR 1963 Mad 390 (392) (Pt B) (Prs 11, 12,13, 15) 
(DB). 

-R. 63 —Counting of votes — Includes sorting and 

scrutiny of ballot papers — See Representation of the 
People Act (1951), S. 04. AIR 1964 Raj 99(DB). 

RULE 73 

• -R. 73 (2) (a) and (b) — Ballot paper is invalid 

if figure 1 is not marked or if that figure is 5et oppo¬ 
site the name of more than one candidate — See Re¬ 
presentation of the People Act (1951), S. 100. AIR 
1963 Punj 429 (FB). 

RULE 86 

-Rr. 86 and 90 — Corrupt practice —Incurring 

expenditure beyond limit prescribed by S. 77 (3) read 
with R. 90 — Non-maintenance of accounts and con¬ 
travention of S. 77 (1) &: (2)—Not a corrupt practice 
—See Representation of the People Act (1951), S. 77. 
ILR (1965) 15 Raj 322. 

RULE 90 

Rr. 90 and 86 — Corrupt practice—Incurring 
expenditure beyord limit prescribed by S. 77 (3) 
Representation of the People Act (1951), read with 
b* 90 Non-maintenance of accounts and contraven¬ 
tion of S. 77 (1) (2b not a corrupt practice—See Ibid, 
Rr. 80 and 90. ILR (1905) 15 Raj 322. 

RULE 92 


Rr. 92, 46 — Fraud —- Tampering with ballot 
paper Proof Suspicion is not permissible. 

A charge of tampering with the ballot pipers or 
other type of fraud has to be proved by established 
tacts or .inferences legitimately drawn from those 
taken together as a whole; suspicions, surmises and 

conjectures are not permissible substitutes fcr those 

tacts or inferences. 


Held, that from the fact that the Returning Office] 
paited with the custody of the ballot papers ir 
obedumce to the Tribunal’s order and for some tim( 
the tjaHot papers were in the custody of the Tribunal 
and that they were not properly sealed in the presence 
ot the candidates or their counting agents, the 
inference that there was possibility of the balloi 
papers being tampered with when they were in the 
us o y o the Tribunal could not be legitimately 

I ?7?9 r0 iori h xf D iC l en . Ce led in tho case ' 1962 J al 
M 132 : 1961 M P L J 1021. 


RULE 93 


f R,9a ~ Power of Election Tribunal to direr 
iscovery and inspection of documents—Limits of- 
ower to order returning officer to produce balle 
papers and allow their inspection — Can be exercise 
apart from O. 11 of Civil P. C. A I R 1964 All Si 

l Q V =; e n S c d flo S f> e i Re P re s e ntation of the People A. 
(1951), S. S3 (L). A I II 1964 S C 1249. 

[Vol. 3.] Fn D. 03. 
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- R. 93 — Tribunal’s order allowing inspection to 

petitioner — Respondent fully aware of case against 
him — Assuming there is improper exercise of discre¬ 
tion by Tribunal, particulars supplied and evidence 
adduced by petitioner cannot be disregarded as no 
prejudice is caused to respondent. See Representation 
of the People Act (1951), S. 110-A. AIR 1965 All 
552 (DB). 

-R. 93 — Rule does not require Election Tribunal 

to write reasoned order when permitting inspection 
of election records. See Representation of the People 

Act (1951), S. 92. AIR 1965 All 552 (557, 558, 559) 
(Pt C) (Pr 13) (DB). 

-R. 93—Election dispute—Election petition filed— 

Inspection of ballot papers —Discretionary powers of 
Election Tribunal to allow inspection — Power is to 
be exercised judicially — Inspection of ballot papers, 
when should be allowed. See Representation of the 
People Act (1951), S. 92. AIR 1964 All 86 (DB). 

[Reversed in A I R 1964 S C 1249.] 

-R. 93— Election dispute —Order for inspection of 

ballot papers—Propriety of — Election petition filed 
by voter. See Representation of the People Act (1951) 

S. 83. A I R 1965 Pat 449 (DB). ' 

-R. 93 — Petitioner filing election petition com¬ 
plaining of non-observance of rule regarding counting 
of single transferable vote—Election Tribunal passing 
order, calling for ballot papers and allowing inspec- 
tion on basis of pleadings of parties and issue framed 
— Order held not arbitrary or capricious or illegal — 

R. 93 of Conduct of Election Rules and S. 128 held 
inapplicable. See Representation of the People Act 
(1951), S. 92. AIR 1963 Pat 396 (DB). 

-R. 93-Order for recounting of votes when justi¬ 
fied. See Represetafion of the People Act (1951) 

S. 92. A I R 1964 Raj 99 (DB). ' 

-R. 93 —Recount, when to be granted. See Repre¬ 
sentation of the People Act (1951), S. 92 (a) A f R 
1964 Baj 99 (DB). * 

RULE 94-A 

-R. 94-A and Form 25 — Election petition accom¬ 
panied with affidavit in support of corrupt practices 
—Affidavit sworn n r *t before First Class Magistrate as 
required under B. 94-A — Second affidavit in proper 
form with application to condone delay in that 
respect — Tribunal has power to excuse delay and to 
proceed to try election petition on merits. See Repre¬ 
sentation of the People Act (1951) fas amended in 
1956), S. 83, Proviso. AIR 1964 Andh Pra 77 (DB). 

—— R. 94-A — Affidavit — Authority before whom 
affidavit is to be sworn mentioned in rule — Swearing 
must be before that authority only. See Representa¬ 
tion of the People Act (1951) (as amended by Act 40 
of 1961), S. 83 (1). A I R 1964 Madh Pra 273 (DB). 

[Reversed iri AIR 1966 S C 430.] 

-R. 94-A—Election petition—Allegation of corrupt 

practice — Affidavit sworn but not before authority 
mentioned in Rule 94-A—There being no proper 

affidavit the allegation cannot be enquired into_No 

power in Tribunal to allow filing of fresh affidavit 
See Representation of ihe People Act (1951) foe 
amended by Act 40 of 1961), S. 83 (1), Proviso air 
1964 Madh Pra 273 (DR). 1 n 

[Reversed in AIR 1960 S C 430.] 

FORM 2 (B) 

-Form 2 (B)—Contest for election of reserved sent 

—Nomination paper — Mention of particular q‘ u 

duled Caste Not mandatory - Omission is not fatal- 
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CONDUCT OF ELECTION RULES (1961). Form 25 


T e r e £ e P, r ^ e " tati0n of the Pe °P le Act (1951), S. 33 (2) 
ILK (1904) 1 Punj 798. 


CONJUGAL RIGHTS 


FORM 25 

——Form 25 — Applicability of provisions of Civil 
F. C. to proceedings before Election Tribunal — 
Alhdavit—Verification of—Form prescribed in Rules 
framed under R. P. Act Drevails over amendments 

' 1 ? r A. ?, !ra ^ e l} y Allahabad High Court in O. 19 
oi Civil P. C. See Representation of the Pec-ole Act 
(1951), S. 92. A IR 1964 All 86 (DB). P 

CONDUCT OF GOVERNMENT BUSINESS 
See Constitution of India, Arts. 77 and 160. 


eC ill n V • • , U ( 1908 >- S - 9 - O. 21, R. 32; 

(2) Criminal P. C. (1898), S. 488. 

Decree for restitution of-Execution. 

See Civil P. C. (1908), O. 21, R. 32. 

-Refusal —Continuing wrong. 

See Limitation Act (1908), S. 23. 

•Restitution of. 


See (1) Civil P. C. (1908), S. 9, O. 21, R. 32. 

(2) Divorce Act (1809). Ss. 32, 33. 

(3) Hindu Marriage Act (1955), S. 9. 

-Restitution -Suit for—Limitation. 

See Limitation Act (1908), S. 23 and Art. 120 


CONDUCT OF PARTY 

Evidence—Relevancy in evidence. 

See Evidence Act (1372), S. 8. 

CONDUCT OF SUIT OR DEFENCE 
See Civil P. C. (1908), O. 1, Rr. 8, 11. 

CONFESSION 

For statutory cross-references see under "Evid 


CONNIVANCE 

—Matrimonial offence. 

See (1) Divorce Act (1809), Ss. 10, 14. 

(2) Evidence Act (1872), S. 115. 

(3) Hindu Marriage Act 1955, S. 23 (b). 

CONSANGUINITY 

See (1) Hindu Su ^cession Act (1950), Ss. 8, 9, 11, 14; 
(2) Succession Act (1925), S. 28. 


CONFIDENCE 

—Confidential communication — Admissibility in 
evidence. 

See Evidence Act (1872), S. 126. 

— Confidential documents — Admissibility in evi- 
dence. 

See Civil P. C. (1908), O. 11, Rr. 12 and 13. 

—Confidential relationship 
See (1) Contract Act (1872), S. 10. 

(2) Evidence Act (1872), Ss. Ill, 122, 120. 

—Person in position of —Contract by. 

See Contract Act (1872), S. 16. 

CONFINEMENT 

—Wongful. 

See (1) Constitution of India, Art. 220. 

(2) Criminal P. C. (1898), S. 491. 

(3) Penal Code (1860), Ss. 340, 342, 347. 

CONFIRMATION 

—Death sentence, of 
See Criminal P. C. (1898), S. 370. 

—Execution—Auction sale, of. 

See Civil P. C.(1908), O. 21, Fr. 90, 92. 

CONFISCATION 

See (1) Central Excises and Salt Act (1944), S. 34. 

(2; Criminal P. C., Ss. 517-520, 523, 524. 

(3) Penal Code (1860), Ss. 121, 124A. 

(4) Sea Customs Act (1878), Ss. 108, 183, 184. 

CONFLICT OF DECISIONS 

• See (1) Civil P. C (1908), S. 11,0. 22, R. 4. 

(2) Evidence Act (1872), S. 40. 

(3) Precedents. 


CONSENT 

See (1) Civil P. C. (1908), S. 90, O. 23, R. 3; O. 32, 

(2) Contract Act (1372), Ss. 2 (d), 13, 14. 

(3) Evidence Act (1872). S. 115. 

(4) Penal Code (1800), Ss. 88, 90, 350, 300, 375, 

-Child, of. 

See Penal Code (1800), S. 90. 

Conferment of Jurisdiction. 

See Civil P. C. (1908), S. 9. 

Contract—Consent induced by fraud, misrepre*. 
sentation and undue influence. 

See Contract Act (1872), Ss. 15, 10, 17, 18,19. 

—Contract—Free consent. 

See Contract Act (1872), S. 14. 

—Estoppel. 

See Evidence Act (1872), S. 115. 

Given under fear or misrepresentation—Offence. 

See Penal Code (1800), S. 90. 

—Harm, caused by act done by. 

See Penal Code (1800), S. 88. 

—Matrimonial offences. 

See (1) Divorce Act (1809), Ss. 10, 14. 

(2) Hindu Marriage Act (1955), S. 23 (b). 

—Of Advocate-General—Public charities — Suit ii> 
respect of. 

See Civil P. C. (1908), S. 92. 

—Of Advocate-General—Public nuisance — Suit in 
respect of. 

See Civil P. C. (1908), Ss. 91, 93. 

—Of Advocate-General—Scheme suit. 

See Civil P. C. (1908), S. 92. 

—Sexual offence. 

See Penal Code (1560), Ss. 365, 360, 360A, 375, 376 
and 497. 

CONSENT DECREE 


CONFLICT OF LAWS 

See (1) Constitution of India, Art. 51. 
(2) Interpretation of statutes. 

CONFLICT of rulings 

See Precedents. 


See Civil P. C. (1908), O. 23, R. 3. 

—Appeal. 

See Civil P. C. (1908), S. 90, O. 43, R. 1. 

CONSENT ORDER OR DECREE 
—Amendment of. 

See Civil P. C. (1908), S. 152. 


CONSENT ORDER OR DECREE 
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—Appeal. 

See Civil P. C. (1908), S. 90, O. 43, R. 1. 

—Construction. 

See Civil P. C. (1908), O. 23, R. 3. 

—Setting aside of. 

See Civil P. C.(1908), S. 90, O. 23, R. 3. 

CONSEQUENTIAL RELIEF 

See (1) Court-fees Act (1870), S. 7 (iv), (c), Sch. II 
' Art. 17 (iii). 

(2) Specific Relief Act (1877), S. 42. 


CONSOLIDATION OF PROCEEDINGS 


See £ iv il & , C - ( 19 9 8 >- Ss. 128, 151, O. 2, R. 0; 
O. 41, R. 1; O. 45, R. 4. 

CONSOLIDATION OF SUITS 
See Cvil P. C. (1908), S. 151, O. 2, R. 0, O. 45, R. 4. 

P ur P 0 s e s of Supreme Court appeals 
See Civil P. C. (1908), O. 45, R. 1. 


CONSIDERATION 

See (1) Contract Act (1872), Ss. 2 (d), 10. 24, 25. 

(2) Evidence Act (1872), Ss. 102, 103. 

(3) T. P. Act (1882), S. 54. 

—Contract. 

See Contract Act (1872), Ss. 2 (d), 23, 25. 

—Contract—Absence of consideration. 

See Contract Act (1872), S. 25. 

— Contract—Unlawful consideration. 

See Contract Act (1872), Ss. 23, 24. 

Executed and executory. 

See Limitation Act (1908), Art. 97. 

—Gift, consideration for. 

See T. P. Act (1882), S. 122. 

—Negotiable instrument, for. 

See Negotiable Instruments Act (1881), Ss. 9, 43, 44 . 

—Proof of 

See Evidence Act (1872), Ss. 101-104. 

—Unlawful. 

See Contract Act (1872), Ss. 23 and 24. 

CONSIGNMENT 

See (1) Railways Act (1890), S. 72. 

(2) Sale of Goods Act (1930), S. 39. 

CONSIGNMENT TO RECORD ROOM 

—Execution petition, of. 

See Civil P. C. (1908), S. 48 and O. 21, R. 57. 

CONSIGNOR AND CONSIGNEE 

bee (l) Contract Act (1872), Ss. 151, 152. 

(2) Railways Act (1890), S. 72. 

(3) bale of Goods Act (1930), Ss. 30 to 39, 41 
to 43. 

CONSOLIDATED FUND OF INDIA 

AND STATES 

See Constitution of India, Art. 200. 

CONSOLIDATION OF APPEALS 

See Civil P. C. (1908), 8. 151. O. 41, R. 1. 
CONSOLIDATION OF HOLDINGS 

S ' 3e u«d*r A -T/n e i a ‘ iDg r t0 C " r,solidation of holdings 
una.r i enancy Laws. * 

CONSOLIDATION OF INSOLVENCY 

PETITIONS 

bee Provincial Insolvency Act (1920),*S. 15. 

CONSOLIDATION OF MORTGAGES 
See T. P. Act (1882), Ss. 0], 07A. 


CONSPIRACY 

— Criminal-Offence of. 

866 I20B C ° de (1860) ’ SS ‘ 109 ‘ ll1, 114 ’ 120A - 

— Evidence of. 

See Evidence Act (1872), S. 10. 

— Proof of. 

See Evidence Act (1872), S. 10. 

CONSTITUTION ACT (1935) 

See Government of India Act (1935). 

CONSTITUTIONAL LAW 

Por d 2f aded statutory cross-references, see under 
“Constitution of India.” 

t??«?iT IT ,F TI0N (APPLICATION TO 

Jammu and kashmir) order ig o 

10 of 1950) 

® Scope and effect. See Tenancy Laws _T fcir r;« 

^ S C SI 6 ' (Ab ° lition) Act < i7 of 2004) air 8 

CONSTITUTION (APPLICATION TO T & K ) 

ORDER, (1954) ■ 

—Constitution of Jammu and Kashmir S. 103 — 
Breach of legal duty occurring prior to Constitution 
Other remedy available — Application held * n ot 
rnamta.nable-fConstitution of India, Art. 32 (2-AH- 
See Constitution of Jammu and Kashmir '<5 ion 
AIR 1959 J & K 110 (112) (Pt E) (P« 6 7,’(DB) 

PARA. 5 

• T Pa t ra ‘ 5(c) -Constitutional validity. See Consti¬ 
tution of India, Art. 370 (1) (d). AIR 1901 S C 1519. 

(DECLARATION AS TO 
1'OREICN STATES) ORDER (1950) 

—Order does not mean that citizens of Common 

wealth countries are Indian citizens See 

of India, S. 367 (3). AIR 1957 Madb B 1, tltutl0n 

—Effect of Order _ Citizens of Pakistan, whether 

Indian citizens for purposes of Art. 7 of Const of 

ndia, See Constitution of India, Art 7 1901 fn V' 

L J 412: AIR 1901 Pat H2(DB). 61 (,) Cr 

CLAUSE 2 

fa n Vf * 1 power’— Meaning of— p, ! 

Coyeri/or G’eneral ^ 

India, See Pul,lie Safety - Prevenliv,- O C “ nst - of 
(1950), S. 3. 190OCrL y j7O47MRY9O D oTc62 n 5 ACt 

States) Order, 1950 make Pakds’tmf citizen ^rfl^d' 8 ' 1 

sr n p i u 9 rp ( °i ru £ 1905 (ij 

1905 Cal 312 (DB) (U Cr L J 079 i AIR 
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CONSTITUTION OF INDIA 

(TOPICAL SYNOPSIS WITH STATUTORY 

CROSS-REFERENCES) 

Act of State. 

See (1) Civil P. C. (1908), S. 9. 

(2) Ibid, Arts. 229 and 32 and 51. 

Aims and objects of Indian Constitution. 

See Ibid, Preamble. 

Amendment of. 

See Ibid, Art. 368. 

Chief Minister of State. 

See Ibid, Arts. 164 & 107, 

—Duties of. 

See (1) Ibid, Art. 107. 

(2) Government of India Act, 1935, S. 59. 

Citizenship. 

See (1) Ibid, Arts. 5 to 10. 

(2) Citizenship Act (1955). 

—Acquisition of. 

See (1) Ibid, Arts. 5 to 10. 

(2) Citizenship Act (1955), Ss. 3-7. 

—Acquisition of foreign citizenship. 

See Ibid, Art. 9. 

—Acquisition of Commonwealth citizenship. 

• See Citizenship Act (1955), S. 11. 

—Determination of. 

See (1) Ibid, Art. 9. 

(2) Citizenship Act (1955), S. 9. 

— Migration. 

See Ibid, Arts. 6, 7. 

Commencement of. 

See Ibid, Art. 394. 

Conflict of laws. 

See Ibid, Art. 51. 

Constitution, failure of, in States. 

See Ibid, Art. 350. 

Constitution, nature of. 

See Ibid, Arts. 1 and 3. 

Covenants with Rulers of Indian States. 

See Ibid, Art. 302. 

Directive principles of State Policy. 

See Ibid, Arts. 30 to 51. 

See also under Ibid—State Policy. 

—Agriculture and animal husbandry — Develop¬ 
ment of. 

See Ibid, Art. 48. 

—Educational and economic interest of Schedule 
castes and tribes, promotion of. 

See Ibid, Ait. 40. 

—Education, free and compulsory 
See Ibid, Art. 45. 

—International peace and security. 

See Ibid, Art. 51. 

—Judiciary, separation from executive. 

See Ibid, Art. 50. 

—Prohibition, promotion of. 

See Ibid, Art. 47. 

—Right to work, to education and to public 

assistance. 

See Ibid, Art. 41. 

—Social order for promotion of welfare of people. 

See Ibid, Art. 38. 

—Standard of living and public welfare. 

See Ibid, Art. 47. 

—Village panchayats, organization of. 

See Ibid, Art. 40. 


Domestic tribunal. 

See Ibid, Arts. 32 and 226. 

Domicile. 

See Ibid, Art. 5. 

—Migration. 

See Ibid, Arts. 0 and 7. 

Eclipse, doctrine of. 

See Ibid, Art. 13. 

Elections. 

See also Statutory cross references under “Elec¬ 
tions". 

—Adult sufferage. 

See Ibid, Art. 326. 

—Court not to interfere. 

See Ibid, Art. 329. 

—Election Commission—Powers and duties of. 

See Ibid, Art. 324. 

—Electoral Roll — No discrimination for inclusion of 
name in. 

See Ibid, Art. 325. 

—Electoral Roll—Preparation of. 

See Ibid, Art. 325. 

—Parliament and state legislature to make law relat¬ 
ing to election to Parliament and State Legisla¬ 
ture. 

See Ibid, Arts. 327 and 328. 

Emergency. 

—Fundamental rights, suspension of. 

See Ibid, Art. 359. 

—Proclamation of—Effect. 

See (1) Ibid, Arts. 352, 353. 

(2) Government of India Act, 1935, S. 102. 

— Suspension of remedy for enforcement of funda¬ 

mental rights. 

See Ibid, Art. 358. 

Eminent Domain. 

See Ibid, Arts. 31, 31A and 31B. 

Executive. 

For statutory cross references. 

See (1) Ibid, States. 

(2) Ibid, Union of India. 

Existing laws, continuance in force* 

See (1) Ibid, Art. 372. 

(2) Government of India Act (1935), Ss. 292 and 
293. 

Failure of constitutional machinery in States. 

See Ibid, Art. 356. 

Finance. 

—Consolidated fund—Privy purse of Rulers of Indian 
States—Charge on Consolidated fund. 

See Ibid, Art. 291. 

—Consolidated funds and public accounts. 

See Ibid, Art. 266. 

— Finance commission. 

See Ibid, Art. 264. 

—Grant for public purpose. 

See Ibid, Art. 282. 

—Privy purse of Rulers, charge on Consolidated 
fund. 

See Ibid, Art. 291. 

—Taxation—Assignment of taxes by Union to States. 

See Ibid, Art. 209. 
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—Taxation — Exemption from, of privy purse of 
Rulers. 

See Ibid, Art. 291. 

—Taxation — Exemption from taxation by States in 
respect of water and electricity. 

See Ibid, Art. 288. 

—Taxation — Exemption of property and income of 
State from Union taxation. 

See Ibid, Art. 289. 

—Taxation—Exemption of Union Property from State 
taxation. 

See (l) Ibid, Art. 285. 

(2) Government of India Act (1935), S. 154. 

—Taxation — Taxes on professions, trade, callings 
and employments. 

See (I) Ibid, Art. 270. 

(2) Government of India Act (1935), S. 142A, 

—Taxation—Taxing power. 

See Ibii, Art. 205. 

—Taxation—Tax on sales. 

See (1) Ibid, Art. 280. 

(2) Government of India Act (1935), S. 297. 

(3) Central and State Sales Tax Acts under 
“Sales Tax.” 

Fundamental rights. 

—Abolition of untouchabiiity. 

See Ibid, Art. 17. 

—Arrest and detention—Prolection against. 

See Ibid, Arts. 22 and 373. 

—Contracting out of. 

See Ibid, Arts. 19 and 220. 

Cultural and Educational Rights — Educational 
institution, right of minority to establish. 

See Ibid, Art. 30. 

Cultural and Educational Rights — Protection of 
interest of minorities. 

See Ibid, Art. 29. 

—Definition. 

See Ibid, Art. 12. 

—Discriminatory laws and orders. 

See (1) Ibid, Arts. 13, 14, 15. 

(2) Government of India Act (1935), S. 298. 

—Double jeopardy, protection against. 

See Ibid, Art. 20 (2). 

Eminent domain. 

See Ibid, Arts. 31, 31A, 31B. 

—Enforcement of. 

See Ibid, Arts. 32 and 226. 

—Equality before law. 

See Ibid, Art. 14. 

—Equality before law — Discrimination on grounds 
ot religion, race, caste, sex or place of birth. 

See (1) Ibid, Art. 15. 

(2) Government of India Act (1935), S. 298. 

.°PP° rt unity of public employment. 

See Ibid, \rt. 16. 

Exploitation, right against. 

See Ibid, Art. 23. 

—Freedom of assembly. 

See Ibid, Art. 19. 

—Freedom of association. 

See Ibid, Art. 19. 

1 reedom of movement. 

See Ibid, Art. 19. 

Freedom of religion and of conscience. 

See Ibid, Arts. 25, 28. 


—Freedom of residence and settlement in territory of 
India. 

See Ibid, Art. 19. 

—Freedom of speech. 

See Ibid, Art. 19. 

—Freedom to acquire and hold property. 

See (1) Ibid, Art. 19. 

(2) Government of India Act (1935), S. 298. 

—Freedom to acquire and hold property — Compul¬ 
sory acquisition. 

See (1) Ibid, Arts. 31, 31A, 31B. 

(2) Government of India Act (1935), S. 299. 

—Freedom to practice any profession or to carry on 
any occupation, trade or business. 

See (l) Ibid, Arts. 19, 301, 305. 

(2) Government of India Act (1935), S. 298. 

—Guarante3 against testimonial compulsion. 

See Ibid, Art. 20 (3). 

—Law repugnant to, inconsistent with or in deroga¬ 
tion of. 

See Ibid, Arts. 12, 13. 

—Minorities, protection of interest of. 

See Ibid, Art. 29. 

—Minorities, right of, to establish educational insti¬ 
tutions. 

See Ibid, Art. 30. 

—Protection against conviction except for violation 
of law. 

See Ibid, Art. 20. 

—Protection of life and personal liberty. 

See Ibid, Arts. 19, 21. 

—Suspension of. 

See Ibid, Arts. 338, 359. 

—Traffic in human beings and forced labour, prohibi¬ 
tion of. 

See Ibid, Art. 23. 

Government. 

—Contracts, by. 

See (1) Ibid, Arts. 298, 299. 

(2) Government of India Act (1935), S. 175. 

—Property of—Acquisition of property by escheat or 
lapse or as bona vacantia. 

See (1) Ibid, Art. 290. 

(2) Government of India Act (1935), S. 174. 

Property of—Things of value lying within terri¬ 
torial waters. 

See Ibid, Art. 297. 

— Trade by. 

See (1) Ibid, Art. 298. 

(2) Government of India Act (1935), S. 175. 

Governor of State. 

—Appointment of. 

See Ibid, Art* 155. 

—Assent to Bills. 

See Ibid, Art. 200. 

—Authentication of orders of. 

See (1) Ibid, Art. 100. 

(2) Government of India Act (1935), S. 59. 

—Council of Ministers, to aid and advise. 

See Ibid, Art. 103. 

—Executive orders to be in name of 
See (1) Ibid, Art. 100. 

(2) Government of India Act (1935), S. 59. 

—Executive power of State to vest in. 

See Ibid, Art. 154. 


998 


CONSTITUTION OF INDIA — Governor of State 


—NQminafiDn by, of members to State legislature. 

See Ibid, Art. 171. 

—Power to appoiDt Advocate-General. 

See Ibid, Art. 105. 

—Power to grant pardon and suspend, remit and 
commute sentence. 

See Ibid, Art. 161. 

Power to promulgate ordinances. 

See (1) Ibid, Art. 213. 

(2) Government of India Act (1935), S. 88. 

Prorogation and dissolution of State legislature. 

See Ibid, Art. 174. 

—Protection of. 

See Ibid, Art. 361. 

—Right to address and send messages to State legis- 

See Ibid, Art. 170. 

High Court. 

See under Ibid, States—Judiciary. 

International Law. 

See Ibid, Art. 51. 

Interpretation of Constitution of India. 

See Ibid, Preamble and Arts. 13, 245, 240, 251- 
254 and- 387. 

Judicial review of legislation. 

See Ibid, Arts. 13, 245 and 240. 

Language. 

For detailed statutory cross references see under 
Language.” 

Law 

—Meaning of. 

See Ibid, Art. 13. 

Legislation 

F_? r ./ urt ^ er . statutory cross references. See under 
Ibid, Relation between Union and State — Legis¬ 
lative relations. 

—Conditional. 

See (1) Ibid, Art. 245. 

(2) Government of India Act (1935), S. 99. 

Constitutionality For statutory cross references 
See Ibid—Legislation—Validity, and also. 

See (1) Civil P. C. (1908), Preamble. 

(2) Ibid, Preamble. Arts. 245, 240,248, 250 
and 254. 

(3) Government of India Act (1935), S. 99. 

(4) Interpretation of statutes. 

—Delegated legislation. 

See (1) Ibid, Ait. 245. 

(2) Government of India Act (1935), S. 99. 

—Distribution of legislative powers. 

See (1) Ibid, Arts. 240 and Sch. VII. 

(2) Government of India Act (1935), S. 100 
and Sch. VII. 

—Eclipse, doctrine of. 

See Ibid, Art. 13. 

— Executive and judiciary—Separation of powers. 

See Ibid, Arts. 50 and 245. 

International agreement— Legislation in respect of 
See (1) Ibid, Art. 253. 

(2) Government of India Act (1935), S. 100. 

—Separation of powers. 

See Ibid, Art. 245. 

— Territorial extent. 

See (1) Ibid, Art. 245. 

(2) Government of India Act (1935). S. 99. 

— Validity—Absence of assent. 

See Ibid, Ait. 255. 


Validity- Colourable legislation. 

See (1) Ibid, Art. 245. 

(2) Government of India Act (1935), S. 100. 

yalidily—Conditional legislation. 

See (1) Ibid, Art. 245. 

(2) Government of India Act (1935), S. 99. 

-Validity—Ddcgatcd legislation. 

See (I) Ibid, Art. 245. 

(2) Government of India Act (1935), S. 99. 

—Validity—Discriminatory laws. 

See Ibid, Art. 14,15, 10,17. 

— Validity—Eclipse, doctrine of. 

See Ibid, Art. 13. 

—Valdity—Eminent Domain. 

See Iibid, Arts. 31, 31A and 31B. 


Validity— Expropriation laws. 

See Ibid, Arts. 14, 31, 31A and 31B. 

—Validity—Inconsistency and repugnancy between 
laws by Parliament and laws by State legislature. 
See (1) Ibid, Arts. 250, 251, 254. 

(2> ^02 e ]07 ent ° f Indla ACt (1935) ’ Ss * "* 

Validity—Invalid laws—Constitutional remedies. 
See Ibid, Arts. 220 and 32. 

Validity Law inconsistent or in derogation of 
fundamental rights. 

See Ibid, Arts. 12,13. 

^libe^ ^ aws depriving citizen of personal 

See Ibid, Arts. 19,21, 22.- 

—Validity—Laws depriving person of property. 

See Ibid, Arts. 19, 31, 31A and 31B. 

- Validity — Laws taking away or restricting free¬ 
doms. 

See Ibid, Arts. 19, 21, 22, 23, 25, 20, 27, 29 and 
220 . 

—Validity—Laws ultra vires the Legislature. 

See (1) Ibid, Arts. 245, 240, 248, 250. 

(2) Government of India Act (1935), Ss. 99, 
100,102, 104. 

Validity—Occupied field, doctrine of. 

See Ibid, Art. 240. 

* 

Validity — Pith and substance, doctrine of. 

See (1) Ibid, Art. 240. 

(2) Government of India Act (1935), S. 100. 

—Validity—Previous sanction, absence of. 

See Ibid, Art. 255. 

Validity—Repugnancy between laws by Parliament 
and laws by State Legislature. 

See (1) Ibid, Arts. 250,254. 

(2) Government of India Act (1935), Ss. 102, 
107. 

—Validity — Repugnancy to fundamental rights. 

See Ibid, Arts. 12 and 13. 

—Validity—Subordinate and ancillary legislation. 

See Ibid, Arts. 245 and 240. 

— Validity—Taxing laws. 

See Ibid, Art. 205. 

Legislature. 

For further statutory cross references. 

See also under (1) Ibid—States—State Legislature. 

(2) Ibid—Union of India—Parliament. 

— Elections. For detailed statutory cross references. 

See also under ‘‘Elections.” 

— Electioas—Chief Election officer. 

See Representation of the People Act (1951), S. 52. 
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—Laws which Parliament is entitled to make. 

See (1) Ibid, Arts. 245, 240, Sch. VII, Lists I and 
ll l# 

(2) Government of India Act (1935), Ss. 99,100, 
Sch. VII, Lists I and III. 

Parliament. For detailed statutory cross refer¬ 
ences, See under Ibid—Union of India—Parlia¬ 
ment. 


INDIA— Legislature 999 

Power to make Regulations for certain Union terri¬ 
tories. 

See Ibid, Art. 240. 

— Protection of. 

See Ibid, Art. 301. 

— Qualifications for election, as. 

See Ibid, Art. 58. 


—Sovereignty of. 

See Ibid, Art. 245. 

State Legislature — For detailed statutory cross 

references. See under Ibid — States—State Legis¬ 
lature. 6 


Ministers of Stale. 

—Council of. 

See Ibid, Arts. 103, 104. 


—Rule of, in States. 

See Ibid, Art. 356. 

Suspension of fundamental rights, bv. 
See Ibid, Arts. 358, 359. 

—Writ against. 

See Ibid, Arts. 220 and 32. 

President’s rule in States. 

See Ibid, Art. 350. 


Ministers of the Union. 

— Council of. 

See Ibid, Arts. 74 and 75. 

Prerogative writs. 

See Ibid, Art. 32 and 220. 

President of India. 

—Appointment of member of Union Public Service 
Commission. 

See Ibid, Art. 310. 

Authentication of orders of. 

See Ibid, Art. 77. 

—Dismissal of civil servant at pleasure of President. 
See Ibid, Arts. 310, 311. 


—Election of. 

(195^) PreSi( * entia ^ anC * ^ ice-Presi dential Election Act 


Emergency, power to proclaim. 

See (1) Ibid, Art. 352.^ 

(2) Government of India Act (1935), S. 102. 

—Executive power of Union. 

See Ibid, Art. 53. 


Legislative powers of. 

See (1) Ibid, Art. 123. 

(2) Government of India Act (1935), S. 42. 

— Liability in respect of contract executed for purpose 
of Constitution or any enactment. 

See (1) Ibid, Art. 299. 

(2) Government of India Act (1935), S. 175. 

—Notification by, exempting ports and aerodromes 
from applicability of certain laws. 

See Ibid, Art. 304. 

-Notification by, specifying schedule castes and 
races. 

See Ibid, Art. 341. 


Prime Minister of India. 

See Ibid, Arts. 74 and 75. 

Relations between the Union and the States. 

Administrative relations —’.Exercise of executive 
power. 

See Ibid, Art. 250. 

relations — Power of President of 
India to confer certain powers on State. 

See Ibid, Art. 258. 


-Administrative relations — Public acts, records and 

judicial proceedings of Union and States, extent of 
authority of. 

See Ibid, Art. 201. 


—Legislative relations — Extent of laws. 

See (1) Ibid, Art. 245. 

(2) Government of India Act (1935), S. 99. 

-Legislative relations — Extent of' laws — Conflict 
of jurisdictions. 

See (I) Ibid, Art. 240. 

(2) Government of India Act (1935), S. 100. 

—Legislative relations — Extent of laws — Distribu¬ 
tion of powers between Parliament and State 
Legislatures. 

See (1) Ibid, Art. 240 and Scb. VII. 

(2) Government of India Act (1935), S. 100, 
uCii • v ii # 


—Legislative relations — Extent of laws — Parlia¬ 
ments’ power to legislate in respect of matter in 
State List. 

See (1) Ibid, Arts. 249 and 250. 

(2) Government of India Act (1935), S. 102. 

—Legislative relations — Extent of laws — Parlia¬ 
ment s power to provide for additional Courts. 

See Ibid, Art. 247. 


—Power to appoint and remove Judges of Supreme 
Couit. 

See Ibid, Art. 124. 

—Power to appoint Comptroller and Auditor-General 
of India. 

See Ibid, Art. 148. 

Power to appoint Governor of State. 

See Ibid, Art. 155. 

Power to confer certain powers on State. 

See Ibid, Art. 258. 

— Power to consult and obtain opinion of Supreme 
Court. 

See Ibid, Art. 143. 

Power to frame Service Rules. 

See (1) Ibid, Art. 309. 

(2) Government of India Act (1935), S. 241. 

—Power to grant pardons and suspend, remit or com¬ 
mute sentences. 

See Ibid, Art. 72. 

Powers to make detention order. 

See Ibid, Art. 373. 


—Legislative relations — Extent of laws — Residuary 
powers of Parliament. 

See (1) Ibid, Art. 248. 

(2) Government of Lidia Act (1935), S. 104. 

s.'Ssr 1 »' '“ws. 

(2) Government of India Act (1935), S. 104. 

-Legislative relations — Extent of laws—Territorial 
extent. 


See(l) Ibid, Art. 245. 

(2) Government of India Act (1935), S. 99. 
-Legislative relations-Extent of powers of Parlia- 

ment and State LegisJature—Subject-matter of laws 

which Parliament is entitled to make 

See IP, o id ’ Arts> 245 < 246 - Sch. VII, Lists I and Iir 
(2) Government of India Act (1935), Ss. 99, loo! 
Sch. YU, Lists I and III. ’ 
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ment and State Legislature-Subject-matter of law,' 

which State Legislature is entitled to make 
See (1) Ibid, Arts. 215, 246, Sch. VH, Lists II an d 
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Retrospective operation of. 
See ibid, Preamble. 

Rulers of Indian States. 

—Covevants with. 

See Ibid, Art. 363. 

-—Merger agreements. 

See Ibid, Art. 363. 

—Privy purse. 

See Ibid, Art. 291. 

' Rights and privileges of. 
See Ibid, Art. 362. 

Services. 

—AH India services. 


State policy. 

Directive Principles. 

See Ibid, Arts. 36 to 51. 

^ C Po/icy Un ^ er directive principles of State 

~^handry 6 pr ^ nc ^R^ es ““ Agriculture and animal hus- 
See Ibid, Art. 48. 

—Directive principles—Cognizance by Courts, 
bee Ibid, Art. 37. 

~ D Hof for chndrelT~ Fiee “ d C ° mpuls0ry educ * 
See Ibid, Art. 45. 

-Directive principles - Nutrition and standard of 
living, raising level of. 

See Ibid, Art. 47. 


See also (l) All India Services Act (61 of 195H 

(2) All India Services (Death cum Retire 
ment Benefits) Rules (1958). 

(o) All India Services (Discipline an< 
Appeal) Rules (1955). 

(4) All India Services (Overseas Pay Pas 

sa gef and Leave Salary) Rules (1957). 

(5) Constitution of India, Art. 312. 

(6) States Reorganization Act (1956), S. 114 


—Conditions of service. 

See (1) Ibid, Art. 309. 

(2) Government of India Act (1935), S. 241. 

Dismissal, removal or reduction in rank—Appoint¬ 
ing and removing authority. 

See (l) Ibid, Art. 311. 

(2) General Clauses Act (1897), S. 16. 

(3) Go/ernment of India Act (1935), S. 240. 

—Dismissal, removal or^reduction in rank—Compul¬ 
sory retirement. 

See (l) Ibid, Arts. 310 and 311. 

(2) Government of India Act (1935), S. 240. 

—Dismissal, removal or reduction in rank—Doctrine 
of pleasure of the President of India. 

See (l) Ibid, Arts. 310, 311. 

(2) Government of India Act (1935), S. 240. 

—Dismissal, removal or reduction in rank—Suit for 
salary or damages. 

See Ibid, Arts. 310 and 311. 

Equality of opportunity in matter of employment. 

See Ibid, Art. 16. 

—Protection of. 

See (1) Ibid, Art. 314. 

(2) Government of India Act (1935), S. 247. 

(3) Judicial Officers’ Protection Act(18 of 1850). 

— Public Service Commission—Appointment of mem¬ 
bers of. 

See (1) Ibid, Art. 316. 

(2) Government of India Act (1935), S. 265. 

—Public Service Commission-Functions of. 

See (l) Ibid, Art. 320. 

(2) Government of India Act (1935), S. i'66. 


~ D bdng about nd ‘ ;>leS '” Prohibition ’ endeavouring to 
See Ibid, Art. 47. 

Directive principles Promotion of educational and 
economic interests of Scheduled Castes and 
Scheduled Tribes. 

See Ibid, Art. 46. 


Directive principles Promotion of educational and 

economic interests of weaker sections of the 
people. 

See Ibid, Art. 46. 


Directive principles — Public welfare through 
justice, promotion of. 

See Ibid, Art. 38. 


Directive principles—Separation of judiciary from 
executive, States to take steps towards. 

See Ibid, Art. 50. 

Directive principles — Welfare of workers, security 
or. 

See Ibid, Arts. 39 and 43. 


States. 

Executive Advocate-General—Appointment of. 
See Ibid, Art. 165. 

Executive—Authentication of Government orders* 
See (1; Ibid, Art. 166. 

(2) Government of India Act (1935), S. 59. 

—Executive—Chief Minister—Duties of. 

See Ibid, Art. 167. 

Executive—Conduct of Government business. 

See (1) Ibid, Art. 166. 

(2) Government of India Act (1935), S. 59: 

Executive—Council of Ministers—Appointment of. 
See Ibid, Art. 164. 

—Executive — Council of Ministers to aid and advise 
Governor. 

See Ibid, Art. 163. 

— Executive — Council of Ministers — Salaries and 
allowances of. 

See Ibid, Art. 164. 


—Recruitment. 

See (1) Ibid, Art. 309. 

(2) Government of India Act (1935), S. 241. 

Recruitment—Examination by Public Service Com¬ 
mission. 

See (1) Ibid, Art. 320. 

(2) Government of India Act (1935), S. 266. 

Scheduled tribes and Castes—Claims of. 

See Ibid, Art. 335. 

—Service Rules. 

See(l) Ibid, Art. 309. 

(2) Government of India Act (1935), S. 241. 

Sovereign Domocratic Republic. 

See Ibid, Preamble. 


—Executive—Exercise of powers. 

See Ibid, Art. 25d. 

— Executive—Extent of power. 

See Ibid, Art. 162. 

—Executive—Governor. 

See also under Ibid—Governor of State. 

—Executive—Governor—Appointment of. 

See Ibid, Art. 155. 

—Executive—Governor—Authentication of orders of. 
See (1) Ibid, Art. 166. 

(2) Government of India Act (1935), S. 59. 

—Executive—Governor—Council of Ministers to aid 
and advise. 

See Ibid, Art. 169. 
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-Executive — Governor — Granting of pardon and 
suspend, remit or commute sentence. 

See Ibid, Art. 101. 

—Executive—Governor-Power to appoint Advocate- 
General. 

See Ibid, Art. 165. 

—Executive — Governor, vesting of executive power 
in. 

See Ibid, Art. 154. 

—Executive—Right to carry on trade. 

See (1) Ibid, Art. 298. 

(2) Government of India Act (1935), S. 175. 

—Failure of constitutional machinery. 

See Ibid, Art. 356. 

— Governor. 

For detailed statutory cross references, 

See under fl) Ibid—Governor of State. 

(2) Ibid—States—Executive. 

—Jammu and Kashmir—Power of Parliament to make 
laws for. 

See Ibid, Art. 370. 

—Judiciary—High Court. 

See Ibid, Art. 214. 

—Judiciary—High Court—Additional Judges — Ap¬ 
pointment of. 

See Ibid, Art. 224. 

—Judiciary—High Court — Appointment of servants 
and officers, of. 

See Ibid, Art. 229. 

— Judiciary—High Court—Constitution of. 

See (1) Ibid, Art. 216. 

(2) Government of India Act (1935), S. 220. 

— Judiciary—High Court—Contempt of Court. 

See (1) Ibid, Art. 215. 

(2) Government of India Act (1935), S. 220. 

—Judiciary—IIigh Court—Judges—Appointment and 
conditions ot oilice. 

See (1) Ibid, Art. 217. 

(2) Government of India Act (1935), S. 220. 

Judiciary High Court—Jurisdiction of. 

See (1) Ibid, Art. 225. 

(2) Government of India Act (1935), S. 223. 

— Judiciary High Court—Language of. 

See Ibid, Art. 348. 

Judicialy High Court —Oath of office by Judges. 
See (1) Ibid, Art. 219. 

(2) Government of India Act (1935), S. 220. 

—Judiciary-High Court—Power of Superintendence. 
See (1) Ibid, Art. 227. 

(2) Government of India Act (1935), S. 224. 

—Judiciary—High Court—Power to issue pieroga- 
tive writs. ® 

See Ibid, Arts. 226 and 32. 

—Judiciary — High Court — Power to transfer cases 
lrom Subordinate Courts. 

See Ibid, Art. 228. 

J udi c\ ar y—High Court to be Court of Record. 

See (1) Ibid, Art. 215. 

(2) Covernmeut of India Act (1935), S. 220. 

—Legislature. 

For statutory cross references see under, 

fo! I^~ Stat f, S ' Sta t e Legislature. 

(2) “Elections . 

—Reorganisation. 

See (I) Andhra State Act (30 of 1953). 

(2) States Reorganisation Act (1956). 

Governor* SlatUre ~ Address and message by 
See Ibid, Art. 178. 


—State Legislature—Constitution of. 

See (1) Ibid, Art. 108. 

(2) Government of India Act (1935), S. 00. 

—State Legislature—Council of State—Abolition and 
creation of. 

See Ibid, Art. 169. 

—State Legislature—Language of. 

See Ibid, Art. 210. 

—State Legislature — Language of — Acts, Bills, etc., 
language of. 

See Ibid, Art. 348. 

—State Legislature — Legislative Assembly—Compo¬ 
sition. 

See Ibid, Art. 170. 

—State Legislature — Legislative Council — Compos 
sition. 

See Ibid, Ait. 171. 

—State Legislature—Legislative Prooedure — Appro¬ 
priation Bills. 

See Ibid, Art. 204. 

—State Legislature — Legislative Procedure—Bills— 
Introduction and passing of. 

See Ibid, Art. 196. 

—State Legislature — Legislative Procedure—Finan¬ 
cial Bills. 

See Ibid, Art. 207. 

—State ’Legislature—Legislative Procedure—Supple¬ 
mentary Grants. 

See Ibid, Art. 205. 

—State Legislature—Members of—Disqualification of* 
See (1; Ibid, Arts. 190, 191 and 192. 

(2) Representation of the People Act (1951), 

S. 7 • 

—State Legislature — Members of — Nomination by 
Governor. 

See Ibid, Art. 171. 

—State Legislature—Members of—Oath by. 

See Ibid, Art. 188. 

—State Legislature—Members of—powers, privileges 
and immunities. 

See Ibid, Art. 194. 

—State Legislature—Members of—Qualifications of. 

See (1) Ibid, Art. 173. 

(2) Representation of the People Act (195l)> 
Ss. 5, 6. 

— State Legislature—Officers of legislature—Speaker 

and Deputy Speaker of Legislative Assembly. 

See Ibid, Art. 178. 

—State Legislature—Powers of Governor of State. 

See (1) Ibid, Art. 213. 

(2) Government of India Act (1935), S. 88. 

—State Legislature—Procedure, rules of. 

See Ibid, Art. 208. 

—State Legislature—Procedure in financial matters— 
Regulation by law. 

See Ibid, Art. 209. 

—State Legislature — Proceedings in — Courts not to 
question. 

See (i) Ibid, Art. 212. 

(2) Government of India Act (1935), S. 87. 

—State Legislature—Prorogation and dissolution of 
See Ibid, Art. 174. 

—State Legislature—Representation of the people. 

For detailed statutory cross-references, see under 
“Elections”. 

— State Legislature— Reservation of seats for schedule- 

tribes and castes. 

See Ibid, Art. 332. 

Supreme Court of India. 

See under Ibid—Union of India—Judiciary. 
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Taxation. 

See under Ibid—Finance. 

Territorial waters. 

Property lying in 
See Ibid, Art. 297. 

Territory of India. 

See Ibid, Art. I. 

-New States or alteration of States. 

See (1) Ibid, Art. 3. 

(2) Government of India Act (1935), S. 


CONSTITUTION OF INDIA-Taxation 


290 . 


Trade, commerce and intercourse—Freedom of. 
See (1) Ibid, Arts. 19, 301 and 305. 

(2) Government of India Act (1935), S. 297 

Union of India. 


■ .S 0 " - 

See Ibid, Art. 134. 

“ J £ a c y “ Sl { I ? reme Court “ Jurisdiction— Appel- 

c lat tr S ,P e p ial Jea ve to appeal. pp 

See Ibicf, Art. 130. 

_ - » ♦/ , ,*4 

-Judiciary -- Supreme Court - Jurisdiction - Law 
declared by, binding nature of. 

See Ibid, Art. 141. 

~See di lSdArt U 7 3 e r e Court - Iurisdic «on- Original. 

"is U sJe C writI SUPreme Court— I UI ’ sc lictio n —Power to 
See Ibid, Arts. 139, 220 and 32. 

_J t U o d ievi7w7 SUPreme C ° Urt ~ Jurisdiction - Power 
See Ibid, Art. 137. 


-Comptroller and Auditor-General of India — Ap- 
posntment of. 

See Ibid, Art. 148. 

—Comptroller and Auditor-General of India—Duties 
and powers of. 

See Ibid, Arts. 149 and 150. 

—Council of Ministers—Duties of. 

See Ibid, Arts. 74 and 75. 

—Executive—Authentication of Government orders. 
See Ibid, Art. 77. 

—Executive—Conduct of Government business. 

See Ibid, Art. 77. 

—Executive—Council of Ministers. 

See Ibid, Arts. 74 and 75. 

-Executive-Doubts and disputes relating to election 
of President or Vice-President of India. 

See Ibid, Art. 71. 


Vi, 


c ru-y , upreme Lourt-Language 
See Ibid, Art. 348. 8 s 

' J ^’c ia i r . y ~j Up u re “ e Court ~ p °wer of President to 
consult and obtain opinion of. 

See Ibid, Art. 143. 

C ° mt ‘ P0Wer t0 make rules - 
SS Art^T 6 C ° Urt * ** C ° Urt ° f Rec0rd - 


—Legislative power of President of India. 
See Ibid, Art. 123. 

—Name of. 

See Ibid, Art. 1. 

—Official language. 

See Ibid, Art. 343. 

Parliament —Composition of. 

See Ibid, Arts. 80 and 8l. 


—Executive—Executive power, to vest in President of 
India. 

See Ibid, Art. 53. 

—Executive—Exercise of powers. 

See Ibid, Art. 256. 

— Executive—Extent of executive power. 

See Ibid, Art. 73. 

—Executive—Right to carry on trade. 

See (1) Ibid, Art. 298. 

(2) Government of India Act (1935), S. 175. 

—Executive—Vice-President of India. 

See Ibid, Art. 64. 

—Judiciary—Supreme Court—Contempt of. 

See Ibid, Art. 129. 

—Judiciary — Supreme Court — Establishment and 
constitution of. 

See Ibid, Art. 124. 

—Judiciary—Supreme Court — Judge of — Appoint* 
ment and removal of. 

See Ibid, Art. 124. 


Parliament Council of State —Composition of. 
See Ibid, Art. 80. 

—Parliament—Duration of. 

See Ibid, Art. 83. 

—Parliament—House of People—Composition of. 

See (1) Ibid, Art. 8i. 

(2) Representation of the People Act (1950), S. 3 
and Sch. I. 

Parliament—House of People —Reservation of seats 
for Anglo-Indians. 

See Ibid, Art. 331. 

—Parliament—House of People—Reservation of seats 
for Schedule tribes and castes. 

See Ibid, Art. 330. 

—Parliament—Language of. 

See Ibid, Art. 120. 

—Parliament—Language of Acts passed by. 

See Ibid, Art. 348. 

— Parliament—Legislative procedure— Bills — Intro, 
duction and passing of. 

See Ibid, Art. 107. 


—Judiciary — Supreme Court—Judge of — Qualifica¬ 
tions of. 

See Ibid, Art. 124. 

—Judiciary—Supreme Court — Jurisdiction—Appel¬ 
late—Civil matters. 

See (1) Civil P. C. (1908), Ss. 109, 110 and 112. 

(2) Ibid, Arts. 132, 133. 


—Parliament—Legislative procedure—Money Bills. 
See Ibid, Arts. 109, 110. 

—Parliament—Members—Disqualification. 

See (1) Ibid, Arts. 101, 102. 

(2) Representation of the People Act (1951), 
S. 7. 

— Parliament—Members—Privileges of. 

See Ibid, Art. 105. 
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—Parliament — Power to make laws in respect of 
Jammu and Kashmir. 

See Ibid, Art. 370. 

% j * 

—Parliament—Privileges of. 

See Ibid, Art. 105. 

—Parliament — Procedure in financial matters — Ad¬ 
vance grant in respect of estimated expenditure. 
See Ibid, Art. 116. 

Parliament— Proceedings in — Courts not to ques¬ 
tion. 

See Ibid, Art. 122. 

—Parliament—Qualification for membership. 

See Ibid, Art. 84. 

—Parliament—Secretariat of. 

See Ibid, Art. 98. 

—President of India. 

For detailed statutory cross-reference : See under 
Ibid — President of India. 

—Prime Minister. 

See Ibid, Arts. 74 and 75. 

—Property lying in territorial waters. 

See Ibid, Art. 297. 

—Territories of. 

See Ibid, Arts. 1, 3, 239, Sch. I. 

Untouch ability—Abolition of. 

See Ibid, Art. 17. 

Validity of laws. 


substantive power conferred on the Government of 
the Indian Union or on any of its departments. Such 
powers embrace only those expressly granted in the 
body of the Constitution and such as may be implied 
from those so granted. What is true about the powers 
is equally true about the prohibitions and limitations. 
One of the attributes of sovereignty is the power to 
cede parts of national territory if necessary. It is not 
right in contending that the preamble imports any 
limitation on the exercise of what is generally re¬ 
garded as a necessary and essential attribute of 
sovereignty. Indo-Pakisthan Agreement, In re, 1960 
S C J 933 : (1961) 1 S C A 22 : (1960) 3 S C R 250 : 
AIR 1900 S C 845 (856) (Pt B) (Prs 28, 29,‘. 

• Preamble—Irterpretation — Reference to pro¬ 
ceedings of legislature — When can be made. See 
Interpretation of Statutes. 1958 S C J 1113: AIR 1958 
S C 578. 


•“—-Preamble — Interpretation of statutes—Statute 
whether mandatory or directory—Use of 'shall” and 
‘‘may”- (Civil P C. (1908), Preamble) - (Words and 
Phrases). See Interpretation of Statutes. AIR 1957 
SC 912. 


-—Preamble — Interpretation of — Constitution — 
Alternative constructions — Canons of interpretation 
to be kept in view in making the choice stated. See 
Interpretation of Statutes. AIR 1960 All 484. 

-Preamble—Interpretation of Statutes - Principles 

indicated. (1965) L Andh W R 304 : AIR 1965 Andh 
Pra 306 (310) (Pt D) (Pr 11). 


For statutory cross-references : See under Ibid — 
Legislation—Validity; and also. 

(1) Civil P. C. (1908), Preamble. 

( 2 ) Consti. of India, Preamble, Arts. 245, 246, 

248, 250, 254. 

(3) Government of India Act (1935), S. 99 . 

(4) Interpretation of Statutes. 

—Writs, prerogative—Issue of. 

See Ibid, Arts. 32 and 226. 


CONSTITUTION OF INDIA (1950) 

PREAMBLE 

SYNOPSIS 

(Constitution of India, Preamble.) 

1. Interpretation of Statutes. 

-See also Interpretation of Statutes. 

2. Aims and ideals of the Constitution* 

3. Interpretation of the Constitution - General. 

4. Constitutionality of legislation. 

See also Ibid, Arts. 13, 245, 246, 243, 250, 254. 

5. Proceedings of Constituent Assembly. 

6 . English, American and other foreign decisions. 

7. Retrospective effect. 


1. Interpretation of Statutes. 

See also Interpretation of Statutes. 


Preamble—Interpretation of Statutes—Words i 

legislative entries must receive wide interpretatioi 
See Income tax Act (1922), S. 2 ( 6 -A) (e). AIR 1965 S 

1 J i r>. 


Preamble Mandatory provision in form of 
positive injunction—Legislature is competent to in¬ 
corporate such provision in a statute — (Civil P. C. 
(1908), Preamble) —See Interpretation of Statutes. AIR 
1958 Bom 167. 

‘ Preamble— Test to determine whether provision 
is mandatory -(Civil P. C. (1908), Preamble). See 
Interpretation of Statutes. AIR 1958 Bom 167. 

J 7 Preamble — Construction — Words conferring 
legislative power—Rules of construction. See Inter¬ 
pretation of Statutes. AfR 1957 Cal 283. 


! Preamble-Cession of territory—Pre-existing law 
in ceded territory to continue until changed by new 
sovereign - (Constitution of India, Art. 1). 


urainaruy tne pre-existing state of law in a ceded 
territory would continue until the new sovereign or 
legislature changed it. The will of the new sovereign 
to change the pre-existing law in a ceded territory 
will have the effect of repealing the said law and the 
principles applicable to the case of repeal will be 
applicable in such cases. AIR 1953 S C 394 : 1953 S C T 
563 & 1 Moo Ind App 175 Rel. on. 1957 Cri L I 189- 

1957 Jab L J (M B) 101 : A I R 1957 Madh B 58 (61) 
(Pt A) (Prs 24, 25) (DB). { 


n ,. .-* j ~ m. ui worsnip ana 

Religious Endowments Aid and Administration Act 
(Samvat 1983), S. 30 — Construction — Use of pre¬ 
amble of Act for restraining enacting words—Adminis¬ 
tration of endowment properties underS. 30 is under 
taken net on permanent footing but for limited period 
— Section if interpreted as authorising permanent 
taking over by Stale, would be inconsistent with 
Art. 26 (d) of the Constitution. A I R 1965 Madh Pra 

lO J. 


• Preamble Power of Parliament to cede any 
part of territory of India-Rcference to Preamble — 
—rermissibility. 

The preamble is not a part of the Constitution 
and, it has never been regarded as the source of any 


i Preamble— -Harmonious construction— Object to 
be achieved to be kept in view. See Interpretation of 

Statutes. AIR 1950 Mad 391 . '“erpretatioQ of 

r ! r . e ' m ! 5 . Ie_0rd , ers , of Government - Publication 


_p roc „ mn ,i A . t , — Y 4,,mv ' ,u — Auujicauon 

1 resumption is of due publication. 1952 Cri L J 
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118 : IL R (195II Nag 775 : AIR 1952 Nag 10 
(Pt A) (Pr 4) (DO). 

Preamble — Interpretation — General words — 

_ 1 i • • .... 


Const ruction in restrictive manner. See Interprets- 

hon of Statutes. 1958 Cr L J 1055 : AIR 1958 Orissa 
168 (DB). 


(]] character which is intended to fulBl the aspirations 

of the people. State Trading Corporation of India v. 

Commercial Tax Officer, 1963 Cur L T IS P) . 

(1963) 33 Com Cas 1057 : (1963) 2 Comp L J 234 I 

(1963) 2 S C F 605 : (1964) 2 S C A 201: AIR 1963 
S C 1811 (1841) (Pt E) (Pr 93). 65 


-Preamble — Construction — Estate shall include 

any jagir, etc.-Import ol inclusive definition and its 
restriction Applicability ol ejusdem generis principle 
— Estate includes pre-settlement minor inams. See 
Constitution ol India, Art. 31-A (2) (a). AIR 1957 Orissa 


-Preamble and Art. 14—Preamble of Statute. 

There is no reason why the recital of facts in the 
Preamble of a statute should not be taken as material 
for legislative classification. 1956 B L J R 760 : 1956 
Pat L R 540 : I LR 35 Pat 847 : AIR 1957 Pat 44 (50) 
(Pt E) (Pr 18) (DB). 

® —Preamble — Language of statutes plain and 
simple — Plain meaning should be given—(Civil P. C. 
(1908), Pre.). See Interpretation of Statutes. AIR 
1956 Pat 325 (FB). 

-Preamble - Jurisdiction created by S. 65, Punjab 

Gram Panchayat Act, is couched in words of very 
wide amplitude —Court shall so interpret statute as 
to implement directive principles. See Pancbayats — 
Punjab Gram Panchayat Act (IV of 1953), S. 65. AIR 
1960 Punj 35. 

-Preamble — Interpretation of — No narrow or 

technical construction. See Interpretation of Statutes. 
AIR 1957 Raj 104 (DB). 

2. Aims and ideals of the Constitution. 

-Preamble — It must never be forgotten that 

according to our legal system justice must not only 
be done but it must also manifestly and undoubtedly 
appear or seen to be done— It is only then that citi¬ 
zens of our country feei that the Preamble does not 
contain mere empty words I L R (1959) Punj 1778 : 
AIR 1960 Punj 35 (40) (Pt F) (Pr 9). 

3. Interpretation of the Constitution—General, 


•-Preamble —Interpretation of Constitution. 

Per Das, Sarka* and Das Gupta; IJ.: A broad and 

liberal spirit must inspire those whose duty it is to 
interpret an organic instrument which sets up a 
constitutional machinery ; a machinery meant to con- 
trol the life of a nation to embody its ideals and 
iacilitate the realisation of such ideals for the present 
and the future; this does not however imply that 
those whose duty it is to interpret the Constitution are 
tree to stretch or pervert the language of the enact¬ 
ment in the interests of any legal or constitutional 
theory or even for the purpose of supplying omissions 
, < ; orrec l ; l r) K supposed errors. In re, Sea Customs, 
Act (1878), S. 20 (2) (1964) 1 I T J671: (1964) 2 S C J 

co 1L 9 JL 4) / 2 JL? A 9?: 0964' 3 S C R 787 : AIR 1963 
S C 1760 (1780) (Pt B) (Pr 38). 

® ‘Preamble, Arts. 245 and 246—Interpretation of 
Constitution Legislative entry — General words of 
wide amplitude —Narrow construction out of place— 
Interpretation of Statutes. 

It is an elementary cardinal rule of interpretation 
that the words used in the Constitution which confer 
legislative power must receive the most liberal const¬ 
ruction and if they are words of wide amplitude, they 
must be interpreted so as to give effect to that ampli¬ 
tude. A general word used in an entry must be const¬ 
rued to extend to all ancillary or subsidiary matters 
which can fairly and reasonably be held to be inclu¬ 
ded in it. A I R 1955 S C 58 and A r R ] 941 F C 16, 
Foil. Raja Jagannath Baksh Singh v. State of Uttar 
Pradesh, 1962 All VV R (H C) 649 : (1962) 2 S C A 
679 : (1962) 46 I T R 169 : 1962 All L J 799 : AIR 
1962 S C 1563 (1568) (Pt B) (Pr 10). 

• ’—Preamble—Interpretation of Statutes— Consti¬ 
tutional question—Duty of Court. See Interpretation 
of.Statutes. AIR 1961 S C 232. 


• -Preamble—Interpretation of l he Constitution—■ 

Courts should not proceed mechanically but should 
give effect to real intention. 

Per Das Gupta, J.— In interpreting the Constitution 
the Courts have to take a broad and liberal view of 
what has been provided and should not rest content 
with the mere grammarian’s role. If, as is undoubtedly 
true, a syllogistic or mechanical approach of 
construction and interpretation of statutes should 
always be avoided, it is even more important 
when we construe a Constitution that we should 
not proceed mechanically but try to reach the 
intention of the Constitution-makers by examining 
the substance of the thing and to give effect to that 
intention if possible. State Trading Corporation of 
India v. Commercial Tax Officer, 1963 Cur L J (S C) 
126 : (1963) 33 Com Cas 1057 : (1963) 2 Comp L J 
234 : (1963) 2 S C J 605 : (1964) 2 S C A 201 : A I R 
1963 S C 1811 (1837) (Pt D) (Pr 76). 

• -Preamble—Expressions used in Constitution — 

Liberal interpretation. 

Per Shah, J. — The Constitution is but the declara¬ 
tion of the will oi the people, and must be interpreted 
liberally, and not in any narrow or doctrinaire spirit. 
It must be interpreted according to its true purpose and 
intent as disclosed by the phraseology in its natural 
signification in the light of its setting and its dynamic 


• -Preamble—Construction—Fundamental rights 

enacted for benefit of individual and those enacted 
in public interest —Distinction—American Constitu¬ 
tion—Waiver of fundamental rights. 

Per Bhagwati, J. — The preamble to our Constitu¬ 
tion, Art. 13 and the language in which the funda¬ 
mental rights have been enacted lead to one conclu¬ 
sion only that whatever be the position in America, 
no distinction can be drawn here, as has been attemp¬ 
ted in the United States of America, between the 
fundamental rights which may be said to have been 
enacted for the benefit of the individual and those 
enacted in public interest or on grounds of public 
policy. It is the sacred duty of the Supreme Court to 
safeguard the fundamental rights enacted in Part III 
of our Constitution. The limitation on those rights 
have been enacted in the Constitution itself, e. g., in 
Arts. 19, 33 and 34. There is no justification what¬ 
ever for importing any notions from the United States 
of America or the authority of cases decided by the 
Supreme Court there in order to whittle down the 
plenitude of the fundamental rights enshrined in 
Part III of our Constitution. 

Per Bhagwati and K. Subba Rao ; J J —It is not open 
to a citizen to waive his fundamental rights conferred 
by Part III of the Constitution. It would be a sacri¬ 
lege to whittle down those rights. 
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Per S. K. Das, J. (dissentiDg). — There is no such 
vital distinction between the provisions of the Ameri¬ 
can Constitution and those of our Constitution as 
would lead one to the conclusion that the doctrine of 
waiver applies in respect of constitutional rights 
guaranteed by the American Constitution but will not 
apply in respect of fundamental rights guaranteed by 
the Indian Constitution. 

Where a right or privilege guaranteed by the 
Constitution rests in the individual and is primarily 
intended for his benefit and does not infringe on the 
right of others, it can be waived provided such waiver 
is not forbidden by law and does not contravene 
public policy or public morals. Basheshar Nath v. 
Commr. of Income tax, Delhi, (1959) 35 I T R 190 : 
1959 Sup ( 1 ) S C R 52S s H959) S C J 1207 : AIR 
1959 S C 149 (160, 163, 177, 178) (Pt D) (Prs 21, 32, 
68 , 73, 82). 


(Per Mahajan and Das, J J.) — It is well settled that 
recourse cannot be had to the spirit of the Constitu- 
tion when its provisions are explicit in respect of a 
certain right or matter. When the fundamental law 
has not limited either in terms or by necessary impli¬ 
cation the general powers conferred on the Legis¬ 
lature, it is not possible to deduce a limitation from 
something supposed to be inherent in the spirit of 
the Constitution. The spirit of the Constitution can¬ 
not prevail as against its letter. (Patanjali Sastri, C. J.: 
See para. 12 ). 13 Wend 325, Distinguished. State of 
Bihar v. Kameshwar Singh, 65 Mad L W 527 • 1952 
S C J 354 : I L R 31 Pat 565 : 1952 S C R 889 1953 
S C A 53 s A I R 1952 S C 252 (309, 315, 316) (Pt XX) 
(Prs 201 , 231). 

•-Preamble — Interpretation of Constitution_ 

Analogous provision in Constitution of another 
country whether can be good guidance. 


• Preamble—Construction — Intention of Legis¬ 
lature. See Sales Tax — Hyderabad General Sale Tax 
Act (14 of 1950 as amended by Act 27 of 1952). AIR 
195S S C 883. 

• -Preamble—Constitutional enactment—Rules of 

interpretation which apply to other statutes are 
equally applicable to interpretation of such enact¬ 
ment. See Interpretation of Statutes. AIR 1955 S C 
5S. 


• ——Preamble— Constitutional Law—Interpretation 
—Principles stated. See Interpretation of Statutes. 

AIR 1954 SC 314. 


• Preamble — Provisions dealing with funda¬ 
mental rights-Construetion. 

Per Bose, I. — The provisions in the Constilution 
touching fundamental rights must be construed 
broadly and liberally in favour of those on whom the 
rights have been conferred. Dwarkadas Shrinivas v. 
3 hoi a pur Spinning and Weaving Co., Ltd. 1954 
? C J 175 ; 67 Mad L W 176 : (1954) 1 Mad L J 355: 
U954) 24 Com Cas 103 : 1954 S C A 132 : 1954 
SCR 674 : 56 Bom L R 681 : A I R 1954 S C 119 
(138) (Pt II) (Pr 60). 


• -Preamble—Interpretation. 

If the language of an Article of the Constitution 

plain and unambiguous and admits of only oi 
meaning then the dutv of the Court is to adopt th 
meaning irrespective of the inconvenience that such 
construction may produce. If however, two constru 
tions are possible, then the Court must adopt th 
which will ensure smooth and harmonious workir 
of the Constitution and eschew the other which wi 
lead to absurdity or give rise to practical inconv 
nience or make well established provisions of existir 
law nugatory State of Punjab v. Ajab Singh, (195 

} 1 oVo( p* : L J 180 : *953 SCR 254 : I L 

( *?j>3) Punj 121 : 1952 S C A 791 : 1953 Mad W 

i A I R 19o3 S C 10 (14) (Pt A) (Pr 15). 

• Preamble Construction of Constitution. 

If two constructions are possible, the Court shoul 
adopt that[ which will implement and discard th 
which will stultify the apparent intention of tl 
makers of the Constitution. State of Bihar v. Kam 
slnvar Smgh^OS Mad L W 527:1952 SCJ 354 

8 C R 889 : 1953 S C A 53 
A I R 19o2 S C 2o2 (28o) (Pt L) (Pr 95). 

• Preamble—Intepretation — Spirit of Constiti 

tion when can be looked into. 


Per B K. Mukherjea, J.—When the same words are 
not used, it is against the ordinary canons of construc¬ 
tion to interpret a provision in the Constitution of 
India in accordance with the interpretation put upon 
a somewhat analogous provision in the Constitution 
of another country, where not only the language is 
different, but the entire political conditions and 
constitutional set up are dissimilar. A. K. Gopalan 
v. State of Madras, (i950) 2 MadLJ42 : 63 MadLW 
638 : 1950 SCJ 174 : 51 Cri L J 1383 : 1950 S C 
R 88 : 1950 Mad W N:495:1950 Mad W N (Cri) 19 ~. 
A I R 1950 S C 27 (102) (Pt H) (Pr 192). 


•-Preamble — Construction — Sovereign Demn 

cratic Republic—Meaning of. 


Per Beg, J.—The Constitution as its preamble states, 
is a creation of the will of “the People of India” who 
have, as the Preamble enunciates, ‘Solemnly resolved 
to constitute India into a Sovereign Democratic 
Republic”. The idea of sovereignty involves freedom 
from all foreign control or dominion. The idea of 
democracy involves freedom from all internal control 
or dominion. Both the ideas combined together re¬ 
assert the sovereignty and paramountcy of the people’s 
will over everything. The idea of republic indicates 
the representative character of the sovereign demo¬ 
cracy that is sought to be installed. It means that the 
absolute power vested in the people of India under 
the Constitution is to be exercised by them through 
their duly elected representatives in the various Union 
and State Legislature. Ram Nandan v. State 
All L J 793 : 1959 Cri L J 128 : 1959 All Cr R' ? . 
1959 All W R (HC) 796 : I L R (1958) 2 All S4 
A I R 1959 All 101 (118; (Pt G) (Pr 65) (FB). 

[Reversed on another point in AIR 1962 S C 955 ] 


-Preamble—Interpretation—Meaning of words. 

Per Desai, J. — It is wrong thing to say that certain 
words in a Constitution are used abuudanti cautela 
Only those words which are added by way of an 
explanation or illustration or interpretation can be 
said to have been added by vay of abundant caution 
1957 All W R (H C) 268 : A I R 1957 All 505 ft 
(Pt R) (Pr 25) (DB). ( °- U ' 


—-Preamble—Construction—Words used in fw,; 
tution—Interpretation of. Const!. 

Words used in the Constitution must be interoref™ 

so as to give the same meaning which was given tr 
these words under the common law and Hip c 

of the Constitution must be intended To have us^ 
Ihose words in the same sense. AIR urn ah 

(FB). Rel. on. 1956 All L J 924 : 1956 Al Iff r ft 

?DB). AIR 1957 AU 153 < 154 ' 155) (PtB)^ r ft 
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—Preamble-Interpretation of Constitution—Power 
of Court. 1956 All L T 556 : 1956 All WR (HC) 

Q^/rvm* ^ ^ ^57 (^59, 562) (Pt E) (Prs 5, 36, 

3/) (DB). f 

—-Preamble, Art. 372 (2) — Adaptation of Laws 
Order K x.oo0 n S. —Scope— Order made under Con¬ 
stitution Terms of, cannot alter the provision of 
Constitution itself-(r n terpretation of Statutes— Con¬ 
stitution statutes)—(Civil P. C. (1908), Pre.). See Ibid, 
Art. 372 (2). AIR 1956 All 321. 

—Preamble — Interpretation of Statutes — Con¬ 
stitution of India Marginal notes — Reference to 
Permissibility—(Civil P. C. (1908), Pre.) See Inter¬ 
pretation of Statutes. AIR 1952 All 788. 


tution. 


Preamble Construction of words in Consti- 


Preamble — Construction of — Principles. 

A Constitution has to be interpreted, like any other 
statute, by reference to its terms and language and 
these alone, and should not be construed in a narrow 
and pedantic sense. A Constitution of a Government 
is a living and organic thing which of all instru¬ 
ments has the greatest claim to be construed ut res 
magis valeat quam pereat. Where a particular provi¬ 
sion in it is capable of more than one construction, it 
is only the logical one and the one that naturally 
iiows from it which has to be accepted. It is often 
necessary for this purpose to enter the mind of the 
iramers of the Constitution and in that end it is 
dangerous to import anything that is not inherently 
present in it. 1939 F C R 18, Foil. 1952 Cr L J 660- 

AIR 1952 Bhopal 1 (3) (Pt A) (Prs 8, 9). J 

-Preamble — Interpretation of. 


Per Sarjoo Prasad, C. J. ; The words of the Con¬ 
stitution must be naturally and liberally construed, 
and no narrow or restricted interpretation should be 
put upon the words unless such interpretation is 
forced by the context in which they occur. Each 
general word should be held to include all ancillary 
or subsidiary matters which can be fairly and reason¬ 
ably said to be comprehended in it. Girijananda v. 
State of Assam, AIR 1956 Assam 33 (36) (Pt D)(Pr 7) 
(SB). 

• -Preamble—Interpretation—Principles of. 

The words of the Constitution Act or the present 
Constitution have to be interpreted in a liberal rand 
natural manner and not in a narrow and pedantic 
sense ai d no forced limitation should be put upon 
the words used, unless the context in which they 
occur expressly so requires. 

Where the main object and intention of a statute 
are clear, it must not be reduced to a nullity by the 
draftman’s unskilfulness or ignorance of the law, 
except in a case of necessity, or the absolute intract¬ 
ability of the language used. Raja Bhairabendra 
Narayan Bhup v. The State of Assam, ILR (1956) 8 
Assam 379 (FB). 

• -—Preamble—Interpreration of — Words should 
be liberally construed 

The cardinal rule of interpretation is that words 
should be read in their ordinary, natural and gram¬ 
matical meaning subject to this rider that in constru¬ 
ing words in a constitutional enactment conferring 
legislative power the most liberal construction should 
be put upon the words so that the same may have 
.effect in their widest amplitude. AIR 1955 S C 58, 
Bel. on. Barua v. State of Assam, AIR 1955 Assam 
249 (260) (Pt K) (Pr 23) (SB). 

[Reversed on another point in AIR 1961 S C 232]. 

• -Preamble — Interpretation of — Harmonious 

construction. 

The Constitution with all its parts is one document. 

It is a co-ordinated whole. Its parts are not designed 
to produce conflicts. As parts of the same body they 
have to work in harmony. Each part ought to be so 
read that all receive full meaning and elfect. Barua 
v. State of Assam, AIR 1955 Assam 249 (268) (Pt P) 
(Pr 59) (SB). 

[Reversed on another point in AIR 1901 S C 232]. 

• —Preamble — Interpretation — Hardship. See 

Civil P. C. (1908), Preamble. AIR 1954 Assam 224 
(FB). 


The broad and liberal spirit which should inspire 
those whose duty it is to interpret any provision of 
the Constitution does not permit them to regard 
themselves as free to stretch or pervert the language 
of the provision under ex unination in the interest of 
any legal or constitutional theory : nor does it permit 
any latitude on the other hand to accede to any 
narrow and pedantic interpretation of it. (1958) 2 
Lab L J 38 : 69 Bom L R 342: ILR (1958) Bom 1266; 
AIR 1959 Bom 134 (137) (Pt D) (Pr 9) (DB). 

[Reversed on another point in AIR 1902 S C 030]. 

-Preamble — Interpretation of. 

A Constitution, has the greatest claim to be con¬ 
strued ut res magis valeat quam pereat so that the 
intention ol the makers of it may not be treated as 
vain or left to operate in the air. This maxim requires 
the Court to see ihat as far as possible the intention 
is effectuated to the fullest extent even when there is 
some obscurity or inexactitude in language. (1958) 

2 Lab L J 38 : 60 Bom L R 342 : ILR (1958) Bom 
1266 : AIR 1959 Bom 134 (139, 140) (Pt H) (Pr 20) 
(DB). 

[Reversed on another point in AIR 1902 S C 030]. 

•-Preamble—Central and Provincial Legislatures 

—Extra-territorial powers of Legislation—Widest con¬ 
notation to be-’given to words used conferring jurisdic¬ 
tion and competence on Legislature. See Government 
of India Act, S. 99. 1958 Cr L J 161: AIR 1958 Bom 
68 (FB). 

-Preamble — Interpretation of the Constitution— 

Construction of Lists. See Press (Objectionable Mat¬ 
ters) Act (1951), S. 3 (5). 1954 Cr LJ 1549: AIR 1954 
Bom 508 (DB). 

-Preamble —Interpretation of Constitution—Con¬ 
struction of entries in Lists, Sch. VTI—Principles 
Stated. See Constitution of India, Sch. VII, Lists. 
AIR 1954 Bom 254 (DB). 

-preamble — Constructions—References to spee¬ 
ches in Assembly — (Interpretation of Statutes). 

In construing the Constitution it is not open to the 
Court to consider the speeches made in the Con¬ 
stituent Assembly or the reasons which influenced the 
Assembly in enacting a particular provision in the 
Constitution. (’53) 55 Bom L R 246 (D3). 

[Reversed on another point in AIR 1953 S C 252]. 

• -Preamble—Judicial decision on—Decision on 

constitutional problems — Attempt to summarise con¬ 
stitutional law should be avoided. See Precedents. 

AIR 1961 Cal 578 (SB). 
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Preamble— Interpretation of—Legislative lists — 
Entries in — Literal construction. 

A constitution is not a statute but is an authority 
for the making of statutes and, therefore a head of 
power in a legislative list contained in a constitution 
is only an expression of a purpose with respect to 
which laws may be made. Such a head is not to be 
rigidly construed but on the other hand, a construction 
most beneficial to the widest possible amplitude of the 
power conferred must be adopted. Vet in construing 
a head of power in a legislative list and determining 
the content of the power granted, one must consider 
it by reference to other separate and independent 
grants made to the same legislature by the same con¬ 
stitution and also to the grants made to the other 
legislature. AIK 1959 Cal 222 (225) (Pt B) (Pr 15) 
(DB). 

-Preamble — Interpretation of — Fourth Amend¬ 
ment-Objects and Reasons —Use of. 

It is permissible to look into the objects and 
reasons, to see the historical background, and the 
purpose for which the Fourth Amendment was 
enacted, and the evil which it intended to remedv. 
AIR 1954 S C 92; AIR 1955 S C 604 and AIR 1956 SC 
246, Rel. on. 62 Cal W N 14 : AIR 1958 Cal 96(100) 
(Pt A) (Pr 13). 

-Preamble—Interpretation — Rule of liberal con¬ 
struction. 

It is a recognised method of interpreting the Con¬ 
stitution to give it the most liberal construction, a 
construction that will give effect to the provision 
rather than one which will obliterate it. 62 Cal W N 
14 : AIR I95S Cal 96 (101) (Pt C) (Pr 15). 

•Preamble — A written Constitution should not 


- -- —w ...#«• vv. II nvn 

be construed in a narrow or pedantic sense but in a 
broad and liberal spirit to illustrate and illuminate 
the tull import of the general words used in the 
Constitution and giving the powers conferred therein 
the widest amplitute permissible. 1936 A C 578, 1935 

(699MPt C) M (Pr 9 l l)f ° *' KeL ° n ' AIK 1953 Cal 695 


- Preamble— Interpretation of Statutes — Constitu- 
tion Act. See Interpretation of Statutes. AIR 1952 
Lai 799. 


Preamble — Interpretation. 


In the inter 

Constitution 


.'rotation of a completely self governing 
minded upon a written organic instru¬ 
ment, ll the text says nothing expressly then it is not 

to be presumed that the Constitution withholds a □arri¬ 
ve 1 ' power altogether. ILR (1953) 2 Cal 7! . p-il 
\V N 093 : AIR 1952 Cal US (120) (Pt B) (pj Qj. 

——Preamble — Interpretation of statutes — Con- 

no h° l V\ ~ r ? v ! sions <>f a Constitution should 
not be interpreted in a narrow and pedantic sense 

See Interpretation of Statutes. AIR 1952 Cal 799. 

—Preamble, Art. 245 an 1 Sch. VII, Lists - Con. 
st.tutmnal enactment - Entries in legislative lists- 

IPdia? °" " f T 1), ! L . tr,, ‘ e ot ancillary and sub¬ 
sidiary powers Legislative competence to enact 

particular enactment - Matters to be considered. 

In construing words In a constitutional enactment 

st°r? f r n " g eglS L at,ve p0vver - the mo ''t liberal con- 
struct ion must be put upon the words so that the 

UhO„ may • h , ave e[1 , ect in their widest amplitude 
\\ hile considering the scope of the various entries in 

the Legislative Lists, the widest possible amplitude 
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must be given to the words used. The Legislature 
has power to legislate not only on a subject-matter 
which falls directly within the subject of the legisla¬ 
tive entry but also on a subject-matter which may be 
ancillary or subsidiary to such subject, for otherwise 
much of the legislation would be rendered ineffective 
on the ground that provision which are necessarily 
incidental to effective legislation on the subject ex 
pressly within the power of the Legisljture cannot 
be made by the Legislature on the ground that they 
fall outside the legislative entry. AIR 1941 F C IB 
and AIR 195o S G 2o and AIR 19o9 S C 5 44 and AIR 
1960 S C 424, Rel. on. In every case, therefore, where 
a provision in an enactment is challenged as beyond 
the legislative competence of the legislature, the first 
question that must be considered is whether the 
provision falls within the express words of the entry 
conferring power on the Legislature which enacted 

the legislation. (1965) 16 S T C 329 : AIR 1965 Cui 

60 (64) (Pt C) (Pr 5) (DB). ° 


-Preamble Legislative list—Construction of ex 

pression (Constitution of India, Pre. and Art 9 4 $ \ 
See Interpretation of Statutes. AIR 1956 Hyd 797 ' 

—-Preamble Arts.133 (I) (a) and (b) -Construction 
- Principle of - Two provisions regulating same 
subject should be construed to be consistent — This 
applies to the Constitution as well-Certificate under 
Arts, too (I) (b) when cannot • be granted stated — 
(Interpretation of Statutes) (Civil P. C.,(1908) P r p 
Ss. 109, 110). See Constitution of India, Art 133 n i 
(a). AIR 1955 Hyd 209. 6 {l) 


—Preamble -Interpretation of Articles—If control! 

ed by Items in Lists in Sell. VII. 

The meaning and scope of the Articles in the Con 

stitution is not controlled by the various Items in the“ 

L*sts in Sch. VII of the Constitution. ILR MQ 591 

Madb-Bba 231 : AIR 1950 MB 46 (49 50) (Pt P 
(Pr 10) (DR). ' ’ ov> (rt 


-Preamble-Interpretation of the Constitution. 

A constitutional provision has to be construed in 
the same manner as the provisions of any other 
statute by applying the cardinal rules of construction 
4 he intention of the Constitution makers must be as 
certained from the language of the provision and its 
construction must be by reference to its terms and 
language It is the duty of the Court to see that as far 
as possible the intention of the makers of the Con 
.stitution is eliectuated to the fullest extent. To arrive 
at the real meaning of the provision it is also leviti 

mate to consider bow the Jaw on the subject stood 

immediately before the Constitution and the defect 
which the old law contained and the remedv provider! 
by the Constitution to remove that defect ]<)a 1 pc 
709 : 1961 lab L J 11.32 : 1961 M P L j 1316 rr ,> 

(1962) Madh Pra 226 : AIR 1962 Madli Pra 73 / 7 - R 
76) (Pt 11) (Pr 5) (DB). 1 3 73 (7o > 


-Preamble—Principles of constru:tion. 

Statutes made for the public good such as the Con 
stitution of India ought to be liberally construed 
Statuta pro publico comnodo late interpretantur In 
doing so another principle should not be lost Lhi 

law, rop.II ... iup„ TO |c C ,”C the application 

oi these doctrines does not mean that the exact mean 
ing of the words can be departed from n, m . 
order to give effect to what is considered to h« th” 
underlying principle it is open to the Court n> jV? 16 
implication, intentions and objects-to a statute 
cannot be properly construed from a clear“eadTng of 


1003 


CONSTITUTION OF INDIA (1950), Preamble, Note 3 

the written words, (sensus verborum est anima legis) 

"‘the meaning of the words is the spirit of the law.” 


1952 Cri L ) 170 i AIR 1951 Mad 1015 (1018, 1019) 
(Pt C) (Pr 4) (DB). 

-Preamble—Interpretation—Object and intention 

to be considered. 

The object and intention of the Constitution of 
India, have first to be gathered and that interpreta¬ 
tion which fulfils such an object should be followed, 
remembering thit it is a constitution new ly made for 
the welfare of the people whose safety is the supreme 
law. In other words, what has to be adopted is to 
find out what the existing law was and to consider 
the reason for the change bearing in mind the object 
which was intended to be fulfilled, hi doing so, the 
historical aspect and perspective have also to be 
placed in the forefront. 1952 Cri L ] 170 : AIR 1951 
Mad 1015 (1019, 1020) (PtD) (Pr 5) (DB). 

-Preamble, Arts. 245, 246—Legislative lists—En¬ 
tries in — Scope of— Rules of construction—Interpre¬ 
tation of statutes. (1962) 45 I T R 194 : 1962 Mys L J 
(Sup) 442 : A I R 1962 Mys 269 (270 to 272) (Pt A) 
(Prs 6, 15) (DB). 

-Preamble, Arts. 245, 246 — Entries in legislative 

lists relating to power of taxation—Some recognised 
rules of construction. 

The principles of construction, so far as they are 
relevant for interpreting entries in the legislative lists 
relating to the powers of taxation are : (I) Every 
Entry, in the three Lists (in Sch. VII of the Comtitu- 
tion) except Entry 97 in List I, should be given the 
widest possible construction. This principle applies 
both to Entries relating to general powers of legisla¬ 
tion as well as to Entries relating to powers of taxa¬ 
tion; '2) recourse to residuary powers must be had 
only as a list resort; (3) general powers of legislation 
do not take within their fold the power to tax; and 
(4) the power to tax a property necessarily includes 
power to tax a right or on incident of ownership. 
(1962) 45 I T R 194 : 1962 Mys L J (Sup) 442 : AIR 
1962 Mys 269 (272, 273) (Pt B) (Pr 16) (DB). 

- Preamble— Interpretation—It is unsafe to depend 

upon the so called spirit of the Constitution so as to 
ignore the express words thereof. AIR 1950 S C 27 
and AIR 1954 S C 749, Rel. on. 38 My* L I 652 : 
ILR (1959) Mys 740 : AIR I960 Mys 338 (345) (PtD) 

(Fr 19) (DB). 


of a Constitution, there is one difference i that is, that 
a Constitution should be liberally construed and so 
interpreted as to carry out its general objects. Sheo- 
shankar v. State of M. P., 52 Cr LJ 1140 ! ILR (1951) 

Nag 646 : AIR 1951 Nag 58 (78) (Pt Q) (p r 135) 
(FB). 

• —Preamble — Interpretation of Constitution — 
Hardship and inconvenience—Relevancy. 

Local hardships and inconveniences do not count 
in interpreting the Constitution which is based on the 
national will as against that of a Legislature. Prahalad 
Jana v. State, 4 A I Cr D 651 : 51 Cr L J 1189 j ILR 

(1950) Cut 222 : AIR 1950 Orissa 157 (165, 166) 
(Pt F) (Pr 20) (FE). 

-Freamble—Interpretation of—Rules. 

The rules which apply to the interpretation of 
other statutes apply, it is true, equally to the interpre¬ 
tation of a constitutional enactment. But their appli¬ 
cation is of necessity conditioned by the subject- 
matter of the enactment itself. AIR 1939 F C 1, 
Rel. on. 1957 B L J R 299 (2) : ILR 36 Pat 557 : AIR 
1957 Pat 515 (523) (Pt K) (Pr 14) (DB). 

® Preamble—Construction of Articles—Princi¬ 

ple of interpretation of Letters Patent—Applicabi¬ 
lity—Distinction. 

The method of interpretation employed in constru¬ 
ing the Letters Patent should not be adopted and will 
not be appropriate in construing the Articles in the 
Constitution of India. The Letters Patent are an in¬ 
strument containing a delegation of power by His 
Majesty in Council to the High Courts in India, and 
must necessarily be given a strict interpretation, 
whereas the Constitution of a great people is not to 
be interpreted in that manner. Tobacco Manufac¬ 
turers (India) v. The State, 30 Pat 174 : 2 S T C 73 : 

AIR 1951 Pat 29 (37, 38, 40) (Pt B) (Prs 30, 32, 38, 
45) (FB). 

•-Freamble - Interpretation. 

Per Das J. — In interpreting the Constitution of 
India there is, perhaps, a danger of relying too close¬ 
ly on analogies from English or American history 
which was different from that which led to the mak¬ 
ing of the Indian Constitution. L. K. Burman v. State, 
(•50) ILR 29 Pat 502 (FB). 


-Preamble- Change in sovereignty — Annexation 

of territory— Rights of previous Government in land. 


When territory, previously in the occupation and 
undtr the rule of an Indian State, passed to the British 
Government, all rights which the previous Govern¬ 
ment had in the land determined. In every case the 
grant of the British Government alone formed the 
root of title. Thus, the only legally enforceable rights 
which the malguzaar or any claimant would have, 
when the sovereignty of the Nagpur territory passed 
to the East India Company in 1854, against the East 
India Company or against the British Government, 
were those and those only which the Company or the 
Government by agreement express or implied, or by 
legislation, chose confer upon him. AIR 1915 PC 5J; 
AIR 1931 P C 212 i AIR 1938 Nag 95 and A I R 1944 
Nag 280, Rel. on. 1956 Nag L J 418 > ILR (1956) Nag 
403 : AIR 1956 Nag 59 (59) (Pt B) (Pr 6) (DB). 


^-Preamble—Principles applicable to interpre¬ 

tation of statutes-How far apply. 

Though the general principles applicable for the 
construction of statutes apply also to the construction 


——Preamble—Interpretation of constitutional pro¬ 
visions relating to fundamental rights. 

The naked words of the statute governing constitu¬ 
tional privileges are not always a safe guide for 
determining their applicability. Where fundamental 
rights are involved, it is sententis legis more than the 
nuda verba which throws light and gives guidance. 
64 Pun L R 296 : ILR (1962) 1 Punj 468 : (1962) 32 
Com Cas 125 : 1962 (I) Cri L J 451 : AIR 1962 Punj 
101 (103) (Pt B) (Pr 4). 

-Preamble—Interpretation of legislative lists and 

entries. 

The items in the Legislative List have to be given 
the most liberal interpretation and have to be con¬ 
strued in their widest amplitude and the rule of 
interpretation that the words should be read in 
their ordinary, natural and grammatical meaning 
has no applicability to constitutional enactment con¬ 
ferring legislative powers. ILR (1961) 1 Punj 80 ; 62 
Punj L R 816 : AIR 1960 Punj 669 (671) (Pt C) (Pr 9) 

(DB). • 
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-Preamble — Interpretation of statutes —Taxing 

power derived from Constitution — Interpretation. 

Where a power to levy taxes by a municipality is 
derived from a provision in the constitution, an expres¬ 
sion in the legislation embodying that power has to 
be construe 1 on the same principles which apply to 
the construction of the constitution. See Interpreta¬ 
tion of Statutes. AIR 1960 Punj 669 (DB). 

• — Preamble— Interpretation of Constitution — 
Liberal interpretation. 

The Constitution is unlike most of the numerous 
statutes that the Courts have to interpret and has to 
be judged from somewhat different standards. The 
Executive, the Legislature, and the Judiciary are all 
its creation, and derive their sustenance from it. It 
is unlike other statutes which can be at any time al¬ 
tered, modified or repealed. Therefore, the language 
of the Constitution should be interpreted as if it were 
a living organism capable of growth and develop¬ 
ment if interpreted in a broad and liberal spirit, and 
not in a narrow and pedantic sense The need for 
this caution is greater, where the Court is called upon 
to interpret the Constitution. State of Rajasthan v. 
Sham la 1, 1960 Raj L W 257 : ILR (196 ) 10 Raj 652: 
AIR 1960 Raj 256 (265) (Pt C) (Pr 12) (FB). 

-Preamble-Construction—Duty of Court. 

In construing the Articles the duty of the Court is 
not to speculate about the intention of the Legislature 
hut to construe the Articles in the light of the words 
in them. 1951 Ker L T 612 :AIR 1952 .Trav-Co 205 
t20G) (Pt C) (Pr 9) (DB).: 

-Preamble —Construction — Principles — Analogi¬ 
cal construction — Permissibility—Duty of Court — 
Intention ol Legislature. 

Too great a stress should not be laid in the con- 
Mruetnn of the Articles of the Constitution on 
grounds of analogy, as an adoption of the same as the 
basis may lead to absurd consequences. 

i he duty of the Court in construing the Articles is 
not to speculate about the intention of the Legislature 
out to construe the Articles in the light of the words 
used in them. 1950 T C L R 215 : 1950 Ker L T 371: 

\IR 1052 Trav-Co 66. 


4. Consti'rationality'of legislation. 

See also Ibid, Arts. 13, 245, 246,248, 250, 25' 

A — Preamble— Restriction on trade—Licence — In 
position of — Calcutta Municipal Act (33 of 1051 
o. 4 >7 i 1) (1>) - Validity. See Constitution of Indi, 
Ait. 10 (1) (g>. AIR 1961 S C 1279. 

«-Preamble and Arts. 14, 16 (1), 46,335. 

Scope of Ait. 16 pi) — Communal representation i 
Central Services—Rcser\alion uf vacancies by Coven 
merit resolution for scheduled castes and tribes - 
Provision adopting principle of ‘carry forward* i 
v ecomi and third years — Carry forward rule permi 
iing reservation of more than 50 per cent, vacancit 
in the third year—Cairy forward rule held unconst 
tutional and invalid — Government of India Resoli 
tion Ministry of Hone Affairs, dated 13th Septernbe 
I nU (as modified by Supplementary Instructioi 

January, 1-J:2 an ! Oiiice Memorandiu 
No. li/55 BPS. dated ,’th May, 1955) — Constiti 
tionally invalid See Constitution ol India, \rt 16(4 
AIR 1964 S C 179. 


•-Preamble, Arts. 13 and 31 (before Constitution 

(! north Amendment) Act) —Scope—‘Void*- Meaning 
ol — Post Constitution law violating Art. 31 (2) — 
Point ol time at which its constitutionality has to be 
judged — Doctrine of Eclipse — Applicability — 
Doctrine does not apply to Post-Comtdution legis¬ 
lation -Such legislation does not revive m amend¬ 
ment of Constitution —l T . P. Land Tenuies (Regula- 

Vol. 3d Fn. D. PI. 


tion of Transfers) Act (XV of 1952), held void* AIR 
1957 All 549, Overruled. 

The U. P Land Tenures (Regulation of Transfers) 
Act (XV of 1952) is unconstitutional as it did not 
comply with Art. 31 (2) of the Constitution as it stood 
at the time the Act was parsed The A't does not re¬ 
vive on enactment of the Constitution (Fourth Amend¬ 
ment) Act by virtue of the doctrine of eclipse. (S) 
AIR 1957 All 549, Overruled : AIR 1954 S C 92, Rel. 
on. The Constitutionality of a post-Constitution legis¬ 
lation such as U. P. Act (XV of 1952', must be judged 
on the basis of the Constitution as it was on the date 
the legislation was passed, subject to any retrospec¬ 
tive amendment of the Constitution. It carnr-t be 
judged on the basis of the Constitution as it stood on 
the date of the writ petition challenging validity of 
such legislation. 

The doctrine of eclipse would apply to pre-Con- 
stitution laws which are governed by Art 13 (1) and 
would not apply to post Constitution laws which are 
governed by Art. 13 (2). The words ‘to the extent of* 
in Art. 13 do not import any idea of time. They only 
import the idea that the law may be void either 
wholly or in part and that only such poMions will be 
void as are inconsistent with Part III or have con¬ 
travened Part III and no more. 

The pre-Constitution laws which were perfectly 
valid when they were passed and the existence of 
which is recognised in the opening words oi Art. 13 
(1) revive by the. removal of the inconsistency in ques¬ 
tion. There is a difference between the language and 
scopp of Art. 13 (1) and t2). Art. 13 (I) declares such 
pre-Constitution laws as aim inconsistent with funda¬ 
mental rights void. Art. 13 (2 consists of two parts; ihe 
•ir>t part imposes an inhibition on the power of the State 
to make a law contravening fundamental rights, and 
the second p ; rt which is merely a consequential one, 
mentions the effect of the breach by providing that 
the law shall be void to the extent of the contra¬ 
vention. 

The meaning ol the word ‘void 1 is, for all practical 
purposes the same in both the clauses (1) and (2). 
But there is one vital difference b< tween rre Constitu¬ 
tion and post-Constitution 1 aws in this matter. The 
void ness of the pre- Constitution laws is not from 
inception. Such voidness supervened when the Con¬ 
stitution came into force and so they existed; and 
operated for some time and lor certain purposes. The 
voidness ot post-Constitution laws on the other hand 
is from their very inception and they cannot therefore 
continue to exist fer any purpose. 


The application of the doctrine arises from the 
inherent difference between Art. 13(1) and Art. 13 (2) 
arising from the fact that one is dealing with pre- 
Constitution laws and the other is dealing with po;t- 
Con^titulion laws, with the result that in one case' the 
Ij’vvs being not still-boin the doctrine of eclipse will 
apply while in the other case the laws being still-born 
there will be no scope for the application of the 
doctrine of ecRp.se. AIR 1959 S C 643 and AIR 1954 
S C 728, Rel. on. Mahcndra Lul Jaini v. State of 
U. P., (1963) 2 S C A 163 : (1963) Snpp (1) S C R 
912 : A I R 1963 S C 1019 (1026, 1027, 1029 
1030. 1031) (Pt A) (Prs 14, 19, 22, 23, 24). 


•-Preamble, Part III (General) — I'nconstitu- 

tionality of legislation — Statute, « therwise invalid 
as being unreasonable, is not saved by its being 
administered in reasonable manner. 

The possibility of abuse of a statute otherwise valid 
does not impart to it any clement of invalidity. The 
converse must also follow that a statute which is 
otherwise invalid as being unreasonable cannot bo 
saved by its being administered in a reasonable 
manner. The consti utional validity of the statute 
would have to be determined on the basis of its 
provisions aad on the ambit of its operation as reason- 


1010 


CONSTITUTION OF INDIA (1950), Preamble, Note 4 


ably construed and properly interpreted and tested in 
the light of the requirements set out in Part Ilf of the 
Constitution. 1900 A C 490, Rel on. Collector of 
Customs Madras v. Sampathu Chetty, (1962) 1 Mad 
L J (S C) 43 : (1962) l Andh W R (S C) 43 : (1962) 
1 S C J 68 : 1962 Mad L J (Cr) l : 1902 (1) Cri L T 

364 : (1962) 3 S C R 786 : AIR 1962 S C 316 (332) 
(Pt E) (Pr 33). ' 


• -Preamble and Art. 3 (as amended by theFifth 

Amendment Act, 1955) - Scope of proviso to Art. 3 — 
Essential conditions — Substantial amendment to ori¬ 
ginal Bdl — Fresh reference to State Legislature not 
necessary—Meaning of States and ‘Bill’—Formation of 
one unit of Bombay State by S. 8 of Act (XXXVII of 
1956)—Validity — Art. 3, not contravened—See Con. 
stitution of India (as Amended by the Fifth Amend¬ 
ment Act, 1955), Art. 3, proviso. AIR I960 S C 51. 

• -Preamble-Madras General Sales Tax Act (9 of 

1939), S. 22, Explanation—Repugnancy to Art. 280 (2), 
of Constitution — Subsequent enactment of Sales Tax 

Laws Validating Act — Effect — Invalidity of S. 22, 

Explanation, if removed. See Sales Tax — Madras 
General Sale< Tax Act (9 of 1939), S. 22, Explanation. 
AIR 1958 S C 468. 


fvMV n I th ® 1 " vahdlt y Of the Act in its entirety. 
L„ d Q e fln 0 o°i 1 ey n Co r ns «‘“tional Limitations. Vol. I l) 

217 218) 381 ’ Crawford on Statutor y Construction pp. 


W. A_i V Lii WllCii 


— ;r r *aio uisudci ana 
separate if they all form part of a single scheme 

intended to be operative as a whole, then also the 

invalidity of a part will result in the failure of the 

Wh °o?*o o,m Craw£ord °n Statutory Construction, 
pp. 218-219). 

4. Likewise, when the valid and invalid parts of a 
statute are independent but what is left after omitting 
the invalid portion is so thin and truncated as to be 
in substance different from what it was when it 

emerged out of the legislature, then also it will be 
rejected in its entirety. 


. The separability of the valid and invalid provi¬ 
sions of a statute does not depend on whether the law 
is enacted in the same section or different sections. 

8. If after the invalid portion is expunged from the- 
statute what remains cannot be enforced without 
making alterations and modifications therein, then- 
the whole of it must be struck down as void. 


[Held overruled on another point in AIR 1959 S C 
648 in AIR 1961 Mys 3.] 

• -Preamble, Arts. 13 and 245 — Construction- 

Part of law void - Effect—Doctrine of severability. 

The question whether a statute which is void in 
part is to be treated as void in toto, or whether it is 
capable ol enforcement as to that pirt which 
is valid is one which can arise ooly with reference 
to laws enacted by bodies which do not possess 
unlimited powers of legislation. The limitation 
on their powers may be of two kinds; it may be 
with reference to the subject matter on which they 
could legislate, or it may be with reference to the 
character of the legislation which they could enact in 
respect oi subjects assigned to them. When a legislature 
whose authority is subject to limitations aforesaid 
enacts a law which is wholly in excess of its powers, 
it is entirely void and must be completely ignored. 
But where the legislation falls in part within the area 
allotted to it and in part outside it, it is undoubtedly 
void as to the latter; but does it on that account 
become necessarily void in its entirety? The answer 
to this question must depend on whether what is 
valid could be separated from what is invalid, and 
that is a question which has to be decided by the 
Court on a consideration of the provisions of the Act. 
Chamarbaugwalla v. Union of India, 59 Bom L R 
973 : (1957) 2 M L J (S C) 76: 1957 S C J 593: (1957) 
M L J (Cr) 547 : (1957) 2 Andh W R 76: 1957 M P C 
630 : 1957 S C A 912 : AIR 1957 S C 628 (033) 
(Pt F) (Pr 12). 

• -Preamble, Arts. 13 and 245—Construction — 

Doctrine of severability — Scope and extent of — 
Rules for construction in applying doctrine. 

When a statute is in part void, it will be enforced 
as regards the rest, if that is severable from what is 
invalid. It is immaterial for the purpose of this rule 
whether the invalidity of the statute arises by reason 
of its subject-matter being outside the competence 
of the legislature or by reason of its provisions 
contravening constitutional prohibitions. 

Certain rules of construction laid down by the 
American Courts where the question of severability 
has been the subject of consideration in numerous 
authorities, may be summarised as follows : — 

1. In determining the question, the intention of the 
legislature is the determining fautor. 


■ • x 


7 --- luguiauvc Hi ecu l ULl Uie 

question of separability, it will be legitimate to take 
into account the history of the legislation, its object, 
title and the preamble to it. Chamarbaugwalla v. 
Union of India, 59 Bom L R 973 : (1957) 2 M L } 

S n Q J 6 : l9 J> 7 SC J * 93 1 (1957 > M L J (Cr) 547 t 
1957 M P C 630 : (1957) 2 Andhra W R 76 : 1957' 

SC A 912 : (S) AIR 1957 S C 628 (636, 637) (Pt G) 
(Prs 21, 22). 


& Preamble, Art. 14 — Rajasthan (Protection of 
Tenants) Ordinance (9 of 1949), S. 15 — Validity — 
Section 15 not bad under Art. 14. Inder Singh v. The 

State of Rajasthan, AIR 1957 S C 510 (517) (Pt E> 
(Pr 14). 


•-Preamble, Arts. 13 and 19 (1) (g) and (6) — 

Presumption as to constitutionality of legislation — 
Burden of proof. 


There is undoubtedly a presumption in favour of 
the constitutionality of a legislation. But when the 
enactment on the face of it is found to violate a 
fundamental right guaranteed under Article 19 (1) (g) 
of the Constitution, it must be held to be invalid 
unless those who support the legislation can briDg 
it within the purview of the exception laid down in 
clause (6) of the Article. Saghir Ahmad v. State of 
U. P., 1954 S C J 819 : (19 54> 2 M L J 622 : I L R 
(1955) 1 All 211 : 1954 S C A 1218 : 68 Ma4 LW 8: 
1955 All L J 38 : 1955 SCR 707 (SC) : AIR 1954 
S C 728 (739) (Pt F) (Pr 23). 

-Preamble, Arts. 14, 245—Prize Competitions Act 

(1955), Ss. 4,0 — Ss. 4 and 0 of Act are severable — 
Assuming that S. 0 is arbitrary and unconstitutional, 
validity of S. 4 and the corresponring penal sections 
is not affected. 1964 AH L J 581 : 1964 (2) Cri L J 
632 : AIR 1964 All 572 (574) (Pt J) (Pr 6). 

-Preamble—Interpretation of Constitution- 

Definition of ‘goods’ extended to standing trees if 
valid — Standing timber agreed to be severed before 
sales is ‘goods’ within S. 2 (7), Sdeof Goods Act, 
1930—Definition of ‘goods’ under Act of 1930 existed 
and at time when Constitution was framed and hence 
word ‘goods’ in Constitution of India, Sch. 7, List II, 
Entry 54 must be understood in that sense — Goods 
include‘standing trees’ agreed to be severed before 
sale — S. 2 (d) held valid — (Constitution of India, 
Sch. 7, List II, Entry 54). See Sales Tax—U. P. Sales 
Tax Act (5 of 1948), S. 2 (d) (All). I L R (1964) 2 All 
506. 


2. If the valid and invalid provisions are so inextri- -Preamble, Arts. 13 245 and 246 — Unconsiitu- 

eably mixed up that they cannot be separated from tionality of legislation—Principle of severability— 
one another then the invalidity of a portion must Interpretation of Statutes. 
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If valid and invalid provisions of the law are so 
distinct and separate from each other that after taking 
out the invalid portion the remainder of the law is 
complete in itself and independent of the rest, then 
the enactment shall have to be upheld as valid even 
though a portion of it may have become unenforce¬ 
able. AIR 1962 All 521 (539) (Ft G) (Pr 72) (DB). 

—Preamble and Art. 13 — Constitutionality of 
enactment — Presumption — Duty of Court — Inter¬ 
pretation I ringing about harmony with Constitution 
to be preferred. 

In determining the constitutionality of an enact¬ 
ment, the first duty of the Court is to make an attempt 
to harmonise the impugned law with the Constitu¬ 
tion and if any harmony can be reached, it should be 
done. It is only where a harmony cannot be reached 
that a law has to be declared void. 1961 All VV R 
(H C) 64 : 1961 All L J 15 : 1961 All Cr R 28 : 1961 
(2) Cr L J 586 : ILR (1961) 1 All 33 : AIR 1961 All 
531 (535) (Ft B) (Pr 13) (DB). 

—^—Preamble — Construction — Duty of Court — 
Vires ot — Act or Notification — Determination of — 
General principles. 

Courts do not pronounce upon the vires of an Act 
or of a notification unless and until it is absolutely 
essential for giving relief to the party seeking it. 1958 
All W R (H C) 764 : 1953 All L j 707 : 1953 All 
Cr R 521 : 1959 Cr L J 409 : ILR (1958) 2 All 636 : 
AIR 1959 All 218 (219) (Pt II) (Pr 6) (DB). 

—Preamble — Repugnancy between law and Con- 
stituti >n — Effect of. See Constitution of India 
Art. 13. 1958 Cri L J 462 : AIR 1958 All 293 (DB). 

-—^■Preamble and Art. 13 — Unconstitutionality of 
legislation— Presumption —Scope and extent. 

No doubt the presumption is always in favour of 
the constitutionality of an enactment, and the burden 
is upon him who attacks it to show that there has 
been a clear transgression of the constitutional prin- 
cipies. But this principle does not mean that a 
statute should be misconstrued or that established 
tacts should be ignored in order to hold a law to be 
of constitutional validity. 

While the Courts cannot go out of their wav to 
invalidate a law on the ground that it is in conflict 
with the Constitution, they must be vigilant to 
protect fundamental right, and they cannot allow 
hose rights to he whittled down and the same in 
justices inequalities and discriminations to continue as 

IT R no-- 1 /? A h n , e r"J° r ?To nt of ,he Constitution. 
(p/cISsVo, 47, 4(h ! (DB) H 1954 A " 608 < 617 ’ «**> 

•i^SStai! 6 ~ NatUre 0f Indian C ° nSli, " tio " - 

attached : b^noT Th r e , f , ramers of ,he Constitution 
attached importance to the sovereignty of the people 

It is a Controlled Constitution” in the sen " th ?t N 

terms can only he altered with some formality The 

S't" What f g , iven ,C> tb J s a Democratic 

after was to establish, what is generally known nov 
L S , l (! e ’welfare’ or the social service state’. They 
had taken a comprehensive view ol State activities 

*hought of Thelast°centtuy" ated * LaisscFaire 

An 8 Ar| ,h f a it 'V s a .Constitution they are expounding 
tion A ?s ° r, A® L T?' S a ; ire repugnant to the Constitu. 

a : : • ,heo . r >' is essentially attached to 

sidered bv the ro° n i and 1S conse duently to he con- 
-leered by the Courts as one of the fundamental 
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principles of our Constitution. Moti Lai v. Govern- 
ment of Uttar Pradesh, f L R (1951) 1 All 269 : AIR 
1951. All 257 (294, 295, 296) (Pt K) (Prs 185 187 
188, 191, 192, 200) (FB). 

—Preamble and Art. 245 - Constitutionality of 
statute—Onus — (Interpretation of S'afutes — Co'ncfi 
Ibtionality). AIR 1959 Andh Pra 292 (299) (pt \]j 

——Preamble—Construction -Constitutional validity 
of Act-Subsequent conditions-If can he considered 
See Madras Preservation of Private Fore-fU f . 

<™ « f IMS). S. 3 (2). (1957) 2 Andh W r 272 

AIR 1958 Andh Pra 93 (DB). w * * * 

Preamble — Unconstitutionality of 
Determination of—Matters for consideration. * n ~ 

The true character of the legislation has ^ t 
ascertained, when a provision of law is il ! ’j 
on the ground that it is ultra vires the pawe™ of 8 ' 
legislature which enacted it or that it is violet • 

the rights guaranteed by the Constitution hL -° f 
regard to the nature of the enactment as a ,A V, ? g 
to its objects and to the scope and effect of its nr? S ’ 
sions. 66 Bom L R 230 : 1964 Mah 1 I •tfio P Jn*; 
(21 Cri L J 523 : ILR (1904) Bon, 404 q«1 

Horn 253 (256) (Pt A) (Pr 3) (DB). 1 R 1964 

-—Preamhtc - Bombay Prohibition let furo, 
Ss.24A.6A, 59 A, 139(d), 12, 13 (as a 1, 

Act 26 of 1952) - Bomh.v Spirituous MedicSi pf/ 
parations (aales) Rules. 1954 Hr 2 9 — Ao,- r • 1 re * 

reasonable restrictions on consumption of spiK« 
medicinal preparations - Determination under 8 fu 
-Effect - Tests for reasonableness - Act i,l£« • 
due to incompetence of legislature and invall duetr, 

inconsistency with Part III of Constitution-Effee?- 

Validity of Act on latter ground has to he in,I , ? i 

subsequent amendments, notifications etc -L r ni d 3y 

tation of Statutes-Vires-Tests. See . erpre ' 

Rombay Prohibition Act (25 of 1949) asamCd?? i~ 
Act (28 of 1952), S. 24A. AIR 1953 Bom 181 W 

-Preamble — Bombay Prohibition * * 

Ss. 12, 13 and 24A (as amendad by Bombay* P 
tion (Amendment) Act 28 of 1452) _ VaUj 1 ?* 11bl 7 
S. 24A - Amendment of Ss. 12 and I" __ m' fy ° 

S. C. decision in AIR 1951 SC 318— r f ^flect of 
of Statutes ~ Validity of statute — Dutv^ff* tat,0n 
Defects in drafting. S^e Prohibition - i ^° r P rt 
bition Act (25 of 1949) as amended by BornKay 

S; Act »»' *»*». fn. aw 

-Preamble, Art. 245 — Seh V/r T rr is 

List] Entry 42 - Constitutional ,Z 34 ’ 

Presumption as to - Duty of Court — A! g r ,IOn ~ 
constitutional laws — Validity of 8 o''n? C ^P n ot 
Bombay Act. 54 of 1948 - iBomh^ f 1 1 . (,i 1 ° f 
Prize Competitions Control and T>v er r lpii ai, d 

ol im«“ sol rS; r &hTL r,e n"‘’T AM < 2 

(47 of 1954) - Constitutionality - ^ Act 

exists on date of determination — T Judged as it 
crimination between defaulter i n n i G Is no dis- 
defaulter outside. See Bombay’ Cifv r Ci,y ai 'd 
Act (2 of 1878), S. 13. Proviso ILR ( 195 n n ,,even " e 

[-Preamble and Art. 13 _ Motives of 13(? ‘ 

to pass law—Consideration of. 'government 


U law or issue an order Wh-i, »k« [ o pass 

L d R W fl 4 V: S fi " Pe - r - a t i0n of 'a t 


E R 643 : I L R'(1954) Bo'm'iTtT °/ " r<l, ’ r - -<> Bo 
468 (474) (Pt D) (Pr (’i) ( d B ) 33 ' A J » 1954 Bo 
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“—Preamble, Arts. 13, 1!) and 226-City of Bombay 
Pphce Act (4 o 1902), S. 27 (7)-Validity. See C, y 
- Brmaav Police Aet (4 of 1902), S. 27 (7). AIR 
51 Bom 432 (DB). 


o i 

5.9 


• Preamble — Interpretation — Question of a 
statute being impugned as repugnant to or infring¬ 
ing the provisions of Constitution - Portions valid 
—Separability. 


prccTmole Cou.lict between Act of legislature 

and power given by Constitution — Constitution to 
prevail. 

If there is a conflict between an Act of a Legisla' 

cure which is enicted by it under a particular power 
given to it by the Constitution and the Constitution 
itseif, then the words of die Constitution must pre¬ 
vail. 52 Cri L ] 418 : 53 Bom L R 127 : 21 Bom 

CnC^OrHR (1951) Bom 546 : A I R 1931 Bom 
33 (Pt H) (Pr 4) (DB). 

-—Preamble-Interpretation of Statutes — Coustitu- 
ticmality of statute—Presumption as to. See Constitu¬ 
tion of India, Art. 14. (’65; 69 Cal YV N 346. 

—- Preamble — Subordinate or ancillary legislation 
Validity Power to make rules— R. 7 framed under 
Bengal (Rural) Primary Education Act (7 of 1930) 
intra vires. See Constitution of India, Art. 245. AIR 
1964 Cal 568. 

—Preamble, Arls. 13, 245, 246, 254 — Unconstitu- 
tionalitv of legislation—Sta^e cannot plead unconsli- 
tutionality of its own sUtute before Courts. 

The State cannot be allowed to plead before the 
Courts the unconstitutionality of its own Statutes. 
Part III of the Indian Constitution of fundamental 

rights is, primarily, a bill of rights for the aggrieved 

persons and should not be used as a convenient p'at- 
form from which the State can be allowed to fire its 
own statutes and Acts. But where a conflic t arises 
between Central Law, and State laws, it is open for 
the State, in a Court to ontest that the Central Act 
invades the State’s legislative powers and is therefore 
violative of the Constitution. 


1 he duty oi Courts s to enforce the provisions of 
the Constitution. If a statute is in accordance with 
the Constitution it is to be pronounced valid; if it 
contravenes the Constitution or transgresses the 
authority vested in the legislature passing the statute 
it is to je pronounced as invalid. The guiding prin- 
ciples are (1) that Cour's are concerned with the 
power to enact the statute and not with the wisdom 
thereof; (2) that while the unconstitutional exercise 
of power of the legislative and executive branches of 
the Government is subject to restraint by judicial 
authority the Courts are subject to their own self- 
restraint.' (AIR 1950 S C 27, Foil.) 


H portions oi a statute are tound to be void and if 
those portions declared void are separable from the 
rest and the rest being allowed to remain, no different 
law is created and it is found to be workable also 
that remaining potion has to'be declared valid as 
law. (A 1 R 1944 F C 1; A I R 1939 F C 74; AIR 1946 
P C 66, AIR 1943 F C 36, Rel. on). Abdur Rahim v. 
J. A. Pinto, 1952 Cri L J 1333 : ILR (1951) Ilyd 1 : 
A I R 1951 IIj d 11 (16) <pt D) (Pr 35) (FB). 


-Preamble—Presumption in favour of Legislature 

— Presumption in favour of constitutionality of 
enactment. See Constitution of India, Art. 245. i960 
Cri L J 223 : A I R 1960 J & K 15 (DB). 


— Preamble— Validity of f. k K. Act (XLII of 
P.56)—Constitutionality—Burden of proof—Effect of 
S. 31 0) of Jammu and Kashmir Constitution Act — 
S. 1 (2) of J. 6c K. Act (XLII of 1956) not invalid — 
See J.6c K. Criminal Procedure Code (Amendment) 
Act (XLII of 1956), S. 1 (2). I960 Cri L J 62 ; A I R 
1960 J & K 1 (DB). 


A constitutional paint should not be decided on 
the complaint of one who fails to show that he is 
injured or aggrieved by its operation and at the 
instance of one ,vho has availed of its benefits. These 
two principles are vell settled on the point as to the 
right to take a constitutional* objection before a 
Court. (1935) 297 US 288, Rel. on. 1962 (2) Cri 
L J 33 : \IR 1962 Cal 338 (341, 342) (Pt D) (Prs 12, 
2 3,14, 15) (DB). 


®-Preamble — Interpretation — Principles — 

Direction of Court. 

It is jettled law that if anv interpretation is possible 
which will save an Act from the attack of uneoii- 
stitutionality, that interpretation should always be 
uceupted in preference to an alternative interpretation 
that might also he possible, under which the statute 
would be void. S. M. Nawab ArilT v. Corporation of 
Calcutta, 64 Cal YV N 1 : ILR (1960) 2 Cal 698 : 
AIR 1960 Cal 159 (162) (Pt D) (Pr 10) (SB). 


*— Preamble—Unconstitutionality of law-Decision 
on — Practice. 


A case which can be disposed of without deciding 
constitutional questions should be so determined 
without expressing an opinion od the constitutional 
questions raised. This is not a rule of constitutional 
law but a rule of judicial prudence. (195S-59) 15 
V J R 219 : x 1959) 1 Lab L J 219 : I L R (1959) 2 Cal 
162 « AIR 195S Cat 570 (57J) (Pt A) (Pr 6). 


--Preamble, Art. 254 — Repugnancy—Conflict bet¬ 
ween State Legislature and Parliament-Harmonious 
construction. A I R 1958 Cal 373- 


Preamble — Presumption is in favour of constitu¬ 
tionality of enactment. A I R 1951 Cal 85 ($9) (Pt D) 
<Pr 51). 

w Reversed on another point in AIR 1954 S C 92]. 


-Preamble — Kerala Municipalities Act (L4 of 

1961), Ss. 2, Proviso and 284 — Travancore District 
Municipalities Act (1116), S. 326 - Bye law under 
S. 326 fixing licence fee ior use of places for certain 
purposes, lawfully framed—Onus to show that licence 
fee is tax and unconstitutional is upon person who 
challenges it. See Municipalities — Kerala Munici¬ 
palities Act (1961), S. 2, Proviso. AIR 1965 Ker 216. 


—Preamble—Arts. 14, 19 (1) (f) and (5), 31, Sch. 7, 
List 2, Entry 49 - Tax law—Tax on land—Classifica¬ 
tion of lands ultimately resulting in uniform levy per 
acie without any relation to income — Absence of 
quasi.judicial approach in matter of assessment, levy 
and collection of tax—Constitutional validity—Kerala 
Lard Tax Act (13 of 1981), Ss. 5, 6, 7, 9, 10, 11, 17 
and i9 — Kerala Land Tax Rules (196i) — Entire Act 
and Ru’es framed thereunder declared unconstitu¬ 
tional—Interpretation of Statutes - Unconstitutiona- 
lity of Legislation — Severability, question relating 
to- If Rules framed alone can be struck down. See 
Ibid, ArL 14. A I R 1963 Ker 155. 

— Preamble — Presumption of constitutionality of 
Statute — See M. P. Minimum Wages Act (1962), 
Preamb’e. AIR 1964 Madh Pra 45. 


— Preamble — Conflict between Central and State 
laws.—Efforts should be made to reconcile them. See 
Interpretation of Statutes. AIR 1965 Mad 54 (DB). 

-Preamble—Arts. 13, 286 (2), Existing law — Effect 

of law being or being declared unconstitutional—Pos¬ 
sible views — Sales Tax Law Validation Act (1956), 
S. 2—Effect of, on Madras General Sales Tax Act (9 
of 1939) - Sales Tax —Sales Tax Law Y'alidation Act 
(1956/, S. 2) — (Sales Tax-Madras General Sales Tax 
Act (9 of 1939)) (Interpretation of Statutes—Taxing 
Statutes)—(Civil P. C. (1908), Pre.). See Constitution 
of India, Art. 13. AIR 1957 Mad 368 (DB). 
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- Preamble— Interpretation—Validity of Statute — 

Legislation overriding fundamental rights — Powers 
of Courts to declare vaid. See Cotton Textiles (Con¬ 
trol) Order (1948), Cls. 12 (4), 33 and 30. A I R 1952 
Mad 565 (DB). 

-Preamble —Interpolation—Validity of provision 

—Interpretation should he in favour of validity. See 
Motor Vehicles Act (1939), S. 47 (1) (c). (1965) 2 Mys 

L J 1S7. 

- Preamble — Validity of legislation — Burden of 

proving invalidity is on person who assails validity— 
Creatures of legislation cannot pronounce upon vali¬ 
dity. (1965) 2 Mys L J 187 (DB). 

-Preamble, Arts. 245 and 13 — Constitutionality 

of statute Statute cannot be questioned on grounds 
of public pol cy. 

No legislative measures can be struck down on the 
ground that it opposed to public policy. Public 
policy is not one of the fundamental laws of the 
Jand. If a legislative measure is enacted by a com¬ 
petent legislature and if the same does not run counter 
to any of the mandatory provisions in the Constitu¬ 
tion, then it cannot be held to be invalid on the 
ground that it is opposed to principles of morality. 
(1963) 1 Mys L 1 437 : A I R 1963 Mys 245 (247) 
(Pt C) (Pr LI). 

-Preamble, Arts 245, 246 - Uncons!it ationality of 

legislation — Presumption of constitutionality of a 
statute. 

The presumption of constitutionality of a statute 
recognised by Courts irises only when it is otherwise 
not pos.sible to corne to a satisfactory conclusion as 
to I he constitutionality of a stitute. Presumptions are 
relevant onlv when more than one reasonable conclu¬ 
sion is possible. (1962) 45 I T R 194 : 1962 Mys L J 
(Sup) 442 : A I R 1962 Mvs 269 (274) (Pt C) (Pr 2,3) 
(DB). 

• —Preamble — Nature and scope of—Acts of the 
Legislature—Distinction. 

The Constitution is th3 fundamental or basic law 
to which all other laws must conform. It is superior 
to the will of the Legislature, the validity of whose 
Acts are to Ire determined by its provisions, and it is 
the sole charter by which the rights of the Union as 
well as of State Governments are to be determined. 
It antedates all other laws and all of them must, 
whether by adiptatioi or modification, be brought 
into line with it Prahahd Jana v. State, 4 A I Cr D 
651 : 51 Cri L J 1189 i ILR (1950) Cut 222 : AIR 
1950 Orhsa 157 (163, 164) (Pt D) (Pr 15) (LB) 

Preamble — \ alidity of statute — Interpretation 
should be in manner making statute constitutionally 
valid. 

To maintain the constitutional validity of the 
statute, it is the duty o{ the Court, if the language so 
permits without doing any violence to it, to interpret 
them in a manner which make the lav constitution¬ 
ally valid. 1965 B L J R 661. 

-Preamble—Constitutional it y of legislation —Who 

can challenge Duty 0 f Court. 

A Cc urt will not decide the constitutional validity 
of any la v at the instance of parties whose material 
interests are not adversely aflected by the enforce¬ 
ment of the lav; in other words the plainfill must 
show that he has substantial interest in the subject- 
matte* of the suit before he could be granted a decla¬ 
ration that the impugned Act is uncon: titutional. 
1956 B L J R 583 : 1956 Pat I, R 310 : A I R 1957 
Pat 30 (31) (Pt B) (Pr 4) iDB). 

• -Preamble—Legislative intent — Ascertainment 

of —All constituent parts of statute are to be taken 
together, each word, phrase or sentence to be consi¬ 
dered in light of general purpose and object of Act- 


Whole scheme has to be taken into account — Proce^- 
dure prescribed in Bihar Act 31 of 1950 lor dealing 
wi h lands of description mentioned in S. 2 (ii) (d) is 
extraordinary and arbitrary and comes within inhibit 
tion laid down in Constitution — (Bihar Land En¬ 
croachment Act (31 of 1950) S. 2 ’(ii) (d) ) — (Civil 
P.C. (!900) Pre.). See Interpretation of S’atutes. AIR 
1955 Pat 1 (SB). 

9 — Preamble — Scope and character of Articles —* 
Test of — Validity of enactments— Grounds of chaL 
lenge. 

The Articles in the Constitution which confer on 
the citizens of India certain fundamental rights are 
themselves a fundamental law, that is, a law which 
does not so much confer rights or impose duties, as a 
law which laws down the norm or standard by which 
the validity of all other laws is to be tested. Unde? 
the Constitution the validity of a la w may be chal¬ 
lenged in one or other of two ways: (l) on the ground 
that in enacting the law 7 the Legislature his usurped 
the jurisdiction of another Legislature; (2) on the 
ground that in enacting it has exercised a jurisdiction 
which tlw Constitution lorbade either it or any other 
Legislature to exercise. Kameshwar Singh v. State of 
Bihar, 30 Pat 454 : A I R 1951 Pat 91 (96) (Pr 3) 
(SB). 

-Preamble and Art. 13 — fn deciding the validity 

of an enactment the Cou;t must presume in favour of 
its constitutionality. See b terpretation of Statutes. 
A I R 1954 PepsU ISO (DB). 

-Preamble — Constitutional validity of S. 18, 

Suppression of Immoral Traffic in Women and Girls 
Act (1950) “Action taken only under S IS. without 
taking action under S. 7 —Such action is discrimina¬ 
tory and hence, viclative of Constitution Art. 14 — 
But proceedings can be legitimately started either 
under S. 1*, after concluding proceedings under S. 7 
or si nultaneomly under both sections — S 18, not 
struck down. See Suppression of fminora! Traffic in 
Women and Girls Act (195 9 S 7. 1964 (2) Cri L J 
722 : A I P. 1964 Punj 51* (DB). 

-preamble — E. P. General Sales Tax Act (46 of 

1943', S. 5 — Validity — Whole statute not an in" 
valid piece of legislation — Vice of excessive dele¬ 
gation from which S. 5 suffered originally has been 
effectively removed by the amending Act 19 of 1952 
of the East Punjab General Subs Tax Act (40 of 
194S). See Sales Tax — East Punjab General Sales 
Tax Act (40 of 1948). (as amended by Act 19 of 
1952), S. 5. AIR 1963 Pimj 549 (DB). 

9 —-Preamble — Interpretation of Government of 
India Act, 1935 — Unconstitutionality of legislation— 
Presumption is in favour of validity of statute. See 
Into: pretation of Statutes. AIR 1960 Punj 341 (KB)* 

-Preamble —Constitutionality of Statute —Motive 

of Legislature - Courts not concerned with so long 
as Statute is within the competence of Legislature 
and not agiins* any provision of Constitution. See 
Interpretation of Statutes. AIR 1959 Punj 623 (DB'. 

• —Preamble — Constitutional validity of Statute 
— Scope of judicial review. 

W hen the legislature enacts a measure which is 
not r< pugnant to the provisions of the Constitution 
the legislative will is .supreme and its policy is not 
subject to review by the Courts. If an Act has been 
regularly passed by a legislature and if it does not 
infringe upon the inherent right of life, liberty or 
property, its determination as to the reasonableness 
of t6e legislation is conclusive on the Courts. But 
if the legislature travel-,, be-, ond the limits set by 
the Constitution, nr il it abridges some fundamental 
right guaranteed to a citizen, or if it assumes juris¬ 
diction over subjects, not within its legislative cogni¬ 
zance, it is open to the Court to determine the consti. 
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proceed ^Iwhl 0 * legisla . tive a L cts - If must, however, 

tutiooal unis fts a rp Ulnpt ‘ 0n that ? verv Act is consti- 
mide to ol f repugnancy to the Constitution is 

hrefut hlp PPP M r cIearly - P laiDl v- palpably and by 

Majid 62 Pun r n H%n, Sar( l h f a Ram v Ha J> Abdul 

199) (Pt C) (Prs S, 9)f FB j. K 196 ° Puni 196 (198 ’ 

t„Hnnlt> m * }, r 7 I,lter Pretation of Slatutes — Consti- 

See Int-rnrpHr^tatute and notifications—Presumption, 
ee Interpretation of Statutes. AIR 1960 Punj 176. 

b7~vo r id a -\vir?i? UStrU u ti , 0n r Pait of Law alleged to 
■seven bililv c 1et l. er whole becomes void — Test of 

1959 pftllf C ° nstltutl0n of India - Art. 13. AIR 

bTbor 11RTrim! 1 rtS - and 19 - Basic principles to 
legislation -P d de . terminiD g constitutionality of 

emictment — pl e, ko P , tl0n r a u to const; itutionality of 
~ l? en Possibility of abuse of statutory nowpr 

1957 h pun/244 d ^ Striking down a Provision. AIR 


valid ^ Whp i ~ P u ar of Statute uItra vires and in- 
-£t ol « " whole Statute is rendered ultra vires 

minrl S r1-o sev ® ra b lRt y — Principles to be borne in 

ford d n'ITfl S R d |~ Co " stru r ction of Statutes bv Craw- 

4IR lQiii t B & '°n* See Interpretation of Statutes. 
Alit 1954 Tray Co 257 (DB). 

Constitutionally of Act— Presump- 

* 1S , aIwa y s a Presumption in favour of the 

consitutionalitv of an enactment; the burden is upon 

him who attacks it to; show that there has been a 
clear transgression. In order to sustain the presump- 
tiOD as to constitutionality the Court may take into 
consideration matters of common knowledge, matters 
of common report and the history of the times and 
may assume every state of facts which can be con- 

Qr\oQ p’n'^rn the tim ? of J eeislation. AIR 1958 
SC 538, Toll. AIR 1963 Tripura I (12) (Pt G) (Pr 32). 

5. Proceedings of Constituent Assembly. 

® ~ Preamble Construction — Reference to pro¬ 
ceedings of Constituent Assembly—Permissibility. 

A reference to the debates in the Constituent 
Assembly and the Report of the Drafting Committee 
might not be permissible to interpret an article when 
it is c,ear However, it would be permissible to refer 
to the aebates in the Constituent Assembly for the 
purpose of indicating that the attention of the mem- 

ra ' vn a Particular word or phrase. AIR 
1950 S C 124 and AIR 1930 P C 120, Rel. on. Ram 
Nandan v. State 1958 AH VVR (HC)796: 1958 All I T 

1 i ) 4 59 A 't 1 Cr R 1 : 19 ^ 9 Cr L J 128 : 1LR (1958) 
% A 1 81 : A R 1959 All 101 (123) (Pt H) (Pr 83) 
(IB). 


MQrfsr , 6 lu 35 / Mys LJ 283 ! 1957 S C R 874 , 
(195') S C J 607 • (1957) 2 M L J (SC) 87 • (1957) 2 

g ht ! BISCJ f « 59 Bom L R 945 : 1957SC A 
(717) (Pt G) (Prlsb J <Cr) 558 ! A ‘ R 1957 S C 699 

rnTlPf a D bIe_ r rnterpretation of Statutes-Constitu- 

fir inLn d '. a r Imp0rtlng . of American expression 
tor interpretation cannot be done. See Internreta- 

tion of Statutes. AIR 1951 S C 41. P “ 

Preamble-Interpretation of the Constitution. 

Department of State Government included in defi- 
nitmn of dealer and made liab'e to pay tax—Provi- 
sion if valid English Law principle that Crown not 
bound by Statute unless specifically named or by 
necessary implicationindicated principle well-accepted 
and established when Constitution of India was 
framed-Constitution of India. Sch. 7, List II, Entry 54 
does contemplate that State Legislature is competent 
to enact taw imposing tax on department of State 

LirB9 r s' n h n y r'-^rr^ held valid ~ (Constitution of 
India, Sch. 7. List II Entry 54). See Sales Tax—U. P. 

Ali e 506 aX ACt 15 ° f 1948 ’ S ' 2 1 L R (1964) 2 

~ Preamble — Interpretation of — American deci. 
sions—Value of. 

There is a danger in placing implicit reliance on 
Amencan precedents without due regard to the fact 

in 0nS t ltutio °’ unR ke American, runs into 

the details and considerably narrows the scope for 

, , U Q d c 1 I C, Va ,n , te ^i; etation - AfR ’950 S C 27 and AIR 
oU 'BB) and AIR 1951 Cal 563. Rel. on. 

fSiWw? 268! <SI A,R 1957 A " 505 <5I2 < 

• —-Preamble and Arts. 75 and 245 — Theory of 
Amencan Constitution—Limitation on acceptance. 

The contention that our Constitution, being a 
wiitten one, must be assumed to have an American 
background and is based upon an acceptance of that 
theory of separation of powers cannot be accepted. 
The broad fact which stands out is that the Executive 
provided by our Constitution is a removable Execu¬ 
tive i e., an Executive of the Parliamentary type such 
as obtains in Britain. Article 75 (3) and (5) shows that 
the approach of our Founding Fathers of the Con¬ 
stitution was basically different from that of those 
responsible for the framing of the American Con- 

5£n ti0 ?- AIR l° 51 S C 332, Rel. on. Basti Sugar 
Mills, Ltd. v. State of Uttar Pradesh, 1954 All L T 

452: 1954 All W R (H C) 428 : ILR (1954) I All 
4n i AIR 1954 All 538 (541) (Pt B) (Pr 5) (FB). 

[Reversed on another point in AIR 1C61 S C 420.] 

“ Preamble and Art. 20 — Interpretation of — Re¬ 
ference to English decisions can be made. AIR 1958 
Andh Pra 756. 


[Reverse! on another point in AIR 1902 S C 955] 

6. English, American and other 
foreign decisions. 

^ Preamble — Fundamental right to freedom of 
speech and expression — Appreciating true nature, 
scope and extent — Reference to American decisions 
can be made. See Constitution of India, Art. 19 (1) (a). 
195S S C J 1113 : AIR 195S S C 578. 

W-Preamble — Construction — American and 

Australian decisions—Use of. 

In construing the provisions of our Constitution 
the decision^ ol the American Supreme Court on the 
commerce clause and the decisions of the Australian 
High Court and of the Privy Council on S. 92 of the 
Australian Constitution should be used with caution 
and circumspection. Our Constitution differs from 
both American and Australian Constitution. State of 
Bombay v. R. M. D. Chamaibaugwala, 1957 Mad 


0 Preamble Interpretation of analogical inter¬ 
pretation—Australian decisions —Use of. 

The reference to the Australian decisions may be 
useful but in acting upon them, the basic distinction 

11 (( t cy and a federal type of constitution 
should not be lost sight of. In Australia all taxing 
powers belong to the States except those which are 
speciScallv reserved to the Commonwealth; and the 
question always is whether a particular tax falls 
within the field of taxation reserved to the Common¬ 
wealth or not: there can be no overlapping of 
particular legislative spheres. The decisions from 
Australia must therefore be treated with caution 
when interpreting the language of the present Con¬ 
stitution. Barua v. State of Assam, AIR 1955 Assam 
249 (253) (Pt B) (Pr 3) (SB). 

[Reversed on another point in AIR 1961 S C 232.] 

-Preamble — Interpretation — Validity of —State 

Laws—American decisions—Application of. 
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It is dangerous to apply the propositions stated in 
6 text book written on a branch of American consti¬ 
tutional law by an American author to a case arising 
under and Indian State Act unless one is certain that 
the statutes concerned in the American cases cited as 
authority by the author are in pari materia with the 
Indian State Act. AIR 1955 N U C (Mad) 2432 (DB). 

-Preamble — American decisions — Refers: ce to, 

can be made in decision of questions with respect to 
pardon and reprieves conferred under Arts. 72 and 
101. See Ibid, Art. 72. AIR 1951 Mad 911 (DB). 

-Preamble — Precedents—American decisions on 

due process — Preference to English decisions to be 
given - (Constitution of India, Preamble, Art. 220). See 
Precedents. AIR 1953 Punj 3» 

7. Retrospective effect. 

• - Preamble -Constitution is prospective and not 

retrospective. AIR 1951 SC 217 and AIR 1952 S C 235 
and AIR 1951 SC 128, Rel. on. Rrendra Sardar Moloji 
Nar Singh Rao, Shetola v. Shankar Saran, ILR (1962) 
2 All 991 : 19G3 MIL] S09 : (1963) 2 S C R 577 t 
1963 Mah L J 921 : AIR 1962 S C 1737 (1743) (Pt A) 
<Pr 14). 

• -Preamb T e, Arts 31-B, 245—Hyderabad (Aboli¬ 

tion of Jagirs) Regulation (1358 Fasli), S. 0 (4) — 
Hyderabad Jagirs (Commutation) Regulation (25 of 
1359 Fasli), Ss. 4 (1) (c) and 4 (2) — Validity — Regu¬ 
lations cannot be challenged on ground of want of 
legislative competence or colourable exercise of legis¬ 
lative authority — Jagirs taken over prior to Con¬ 
stitution — Retrospective operation of Constitution — 
Rights extinguished by Abolition—Regulation not 
revived. Sarwarlal v. State of Hyderabad, (1961) 1 
S C J 37 i (1960) 3 S C R 31 1 : AIR I960 S C 862 
(864, 865. 866) (Pis 8, 11, 12, 13, 14, 15). 

• -Preamble — Retrospective operation—Right of 

appeal — Vested right. See Constitution ol India, 
Art. 133. AIR 1957 SC 540. 

• -Preamble — Retrospective effect—Validity of 

laws. 

When India became a sovereign democratic Re¬ 
public on 20th January, 1950, the validity of all law's 
bad to be tested on the touchstone of the new Con¬ 
stitution and all laws made before the coming into 
force of the Constitution have to stand the test for 
their validity of the provisions of Part III of the 
Constitution Surajmall Mohta & Co. v. A. V. Visva- 
natha Sastri, 1954 S C J fill : (1954) SC A 743 : 
(1954) 26 ITR 1 : 67 Mad L W 759 : 1955 S C R 448 
(S C) : AIR 1954 S C 545 (550) (Pt D) (Prs 7. 8). 

• -Preamble — Constitutional limitations—Retros¬ 

pective validation taxing laws — Constitutionality — 
State Act imposing cess under U. P. Sugar Cane Cess 
(Validation) Act pi of 1961) declared void ah initio 
by Supreme Court cn ground of incompetency of 
State Legislature — Power of Parliament to enact 
retrospective validation taxing law's — Parliament 
passing Act merely declaring action taken under State 
law as valid, without furnishing authority of law' 
•required for it — Act invalid on ground of incom¬ 
petency. See Ibid, Ait. 245. AIR 1965 All 420 (FR). 

-preamble — Retrospective operation. 

There is nothing inherently unreasonable in giving 
retrospective effect to an enactment the object of 
which is to prevent a loss of revenue to the State 
vhich would otherwise occur. 1956 All L J S20 : AIR 
1957 All 84 (86) (Pt B) (Pr 10) (DB). 

-Preamble and Art. 226 — Retrospective effect — 

Enforcement of present right arising prior to 1950. 


Though the provisions of the Constitution have no 
retrospective effect, there exists no bar to the Court 
exercising its power under Art. 22d to enforce a 
present right which arose prior to 1950. ILR (1954) 
1 All 582 i AIR 1954 All 393 (399, 405) (Pt G) 
(Prs 27, 53) (DB). 

-Preamble — Retrospective operation — Village 

Olfices — Succession to office of Patwargiri opened 
long prior to Constitution — If governed by C rvern- 
ment Circular No. 8 of 1346-F — Material time 
The Constitution is not retrospective in operation 
and cannot he interpreted as invalidating the law or 
rules having the force of law that obtained prior to 
the coming into operation of the Constitution. 

Having regard to the fact that the Constitution is 
not retrospective and that succession to the office of 
Patvvargiri opened 1 o: g prior to the Constitution, 
effect has to be given to Government Circular N T o. 8 
of 1340-F, having the force of law then, (i960) 1 
Andh W R 422. Foil. A I R 1951 S C 128 and A I R 
1951 S C 217, Rel. on. (I960) 2 Andh W R 147 : 1960 
Andh L T 472. 

-Preamble—Retrospective operation. 

The Constitution is not retrospective in its operation 
and cannot possibly be interpreted as invalidating 
the law or rules having the force of law’ that obtained 
prior to the coming into force of the Constitution. 
A I R 1951 8 C 128; A I R 1951 S C 217, Foil. 1960 
Andh L T 472 : (1960) 2 Andh W R 147. 

9 -Preamble and Art. 227 — Retrospective opera¬ 

tion — Applicability of General Clauses Act —Order 
under Assam Opium Prohibition Act— Finality of. 

The Constitution in the matter of its interpolation 
is not placed on any higher pedestal than any other 
Act of the Legislature of the Dominion. Like all 
other Acts the General Clauses Act applies for pur¬ 
poses of interpretation of the Constitution and the 
provisions contained in it will therefore govern the 
interpretation, unless the context otherwise r<quires. 

The Constitution is a repealing enactment within 
the meaning of S. 6 of the General Clauses Act. 
Article 227 has got, therefore no retrospective effect 
and cannot apply to a proceeding which was pending 
immediately before the date on which the Constitu¬ 
tion came into force and the rights of the parties in 
regard to that proceeding shall be regulated by the 
law which was in force on the date immediately 
preceding 26th January, 1950. Case-law discussed. 

Where, therefore, a proceeding under S. 10 of the 
Assam Opium Prohibition Act was at its appellate 
statze when the Constitution came into force, 

Held, that the appellate order, became final under 
S. 17 (3) of the Act and it was not open to challenge 
under Art. 227. State v. fudhabir Chetri, ILK (1953) 

5 Assam 24 : 1953 Cri L J 395 ; AIR 1953 Assam 35 
(36, 37, f 8. 39) (Pt A) (Prs 6, 8, 10, 13) (F B). 

-Preamble — Notification by State Government 

under S. 88 (1) (d). Bo mbay Tenancy and Agricultural 
Lands Act-Retrospective effect cannot aflect tenants’ 
vested rights. See Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (07 of 194S), S. 88 (1) (d). 
AIR 1957 Bom 130. 

-preamble - Retrospective operation. 

The provisions of the Constitution are wholly pro¬ 
spective and not retrospective in operation. AIR 1953 
U P 82 (83) (Pt B) (Pr 5). 

——Preamble and Aits. 14, 226 and 311—Retrospec¬ 
tive operation. 

The Constitution of India has no retrospective 
effect. Hence a writ application p’eading contraven¬ 
tion of the provisions of Arts. 31L and 14 of the Con- 
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stitution of India in respect of an order of reversion 
o a 4v,! servant passed prior to the promulgation 

07 r C \rn'ln'-o ,’, 01 VI m,scf>n ceived. ILR (1952) Hyd 
976 . AIR 19o3 H,d 98 (98) (Pt A) (Pr 3 ) (DB). 

- Preamble —Normal rule as to retrospective opera¬ 
tion applies to construction ol Constitution — Provi¬ 
sions o Constitution are not applicable to pending 
proceedings. AIR 1955 Nag 103- 8 


supremacy of the Constitution is protected by the 
authority of an independent judicial body to act as 
the interpreter of a scheme of distribution of powers 
Nor is any change possible in the constitution by the 

ordinary process of federal or State legislation. 

of India. (1965) 1 
^ : (1965) 1 S C J 847: A I R 1965 S C 745 

(762) (Pt I) (Pr 39). * * * C 745 


Preamble, Art. 286 (1) (b) — Interpretation—Re¬ 
trospective operation—Rule as to. 

The rule of interpretation that every statute is 
puma lacie prospective unless it is expressly or bv 
necessary implication made to have retrospective 
opeiation, is applicable for the purpose of interpret- 
ing our Constitution. There is nothing in Art. 280 (1) 

Jo f ,°.,,rrl‘b. a ' e th at it is retrospective. 1955 Nag L J 
49 : (1955) 6 S T C 222 : ILR (t955) Nag 137 : 1955 

IPrW/nni N A i* X * 1953 Sas 99 (102 ' 1031 < Pt E > 
& ** m ' 1955 

r77w cain , bl rr e ’ Sch. Vir, List I, Item 84 - Dhoties 
(Additional Excise Duty) Act 1953, S. 1 -Retrospec¬ 
tive operation-Validity -Legislative competence 

?lQ-?b li .! m , ent -Dhoties (Additianal Excise Duty) Act 
(1953), S. 1. AIR 1956 Pat 131. 

-—Preamble, Arts. 20, 245-Scope - Rule 33 of the 

birhind Canal Rules - Validity-Legislature is com- 

petent to make laws which are retrospective in effect 

Interpretation of Statutes -Retrosp ctive effect (Civil 

'X; Preamble — Retrospective effect. AIR 

1950 repsu 40. 


Of fnrR, A W 1 {C) T d ^-Pondicherry, if territory 

Chief Com^ Pea UDd f er n Art i 13 L 6 (1 > fr0m O^erS of 

Chief Commissioner of Pondicherry acting as aDnel- 
late authority under S. 64, Motor Vehicle Act f 
maintainable—Writ petition against orders-Enforce 
merit of orders on writ petition-Question whether 
Pondiche.ry is Indian territory, referred to Union 
Government under S- 4, Foreign Jurisdiction Act. 

s c 533! Itutl0n of Indla ’ Art- 130 (1 >' AIR 1963 

? Arts ;JhT (c), 32 and 142-“Territories as may 
be acquired -Question as to whether Pondicherry 
is territory of India — Question forwarded to Union 
Government by Supreme Court-Answer received is 
funding on Court - Pondicherry is not territory 
acquired within meaning of Art. 1 (. 3 ) (c)—No 
appea! lies to Supreme Co g urt. Per Majority garkar 
and Das Gupta, J J., contra)—No writ petition can 
be entertained. (1924) A. C. 797 and (1939) A C 256 
and (1927) P.311 Bel. on. (, 934 ) 49 c’ L.' R.' 242 

Sahih 193 ph- 5 f S r C ' L - R ' 528, Distin 8- N. Masthan 
^anio v. Gniet Commissioner, Pondicherry (1962) 2 

WMtoWJS? 1 Up S C J 212: A ^« 1962S l9 C?9? 

(802 to S06) (Pt A) (Prs 12, 13, 15, 20, 21, 22, 23). 


Preamble, Art. 311 No retrospective opera 
a? 7 Removal from service before Constitution - 

aJq? i IS a"°' appllCible - See Constitution of India 
Art. 311. AIR 1955 Punj 157 (DB). 


Preamble, Art. 226 (1-A) — Successive applica¬ 
tions for writ — Continuing wioug — What is — Im- 
pugnej order giving rise to continuing cause of action 
passed by authority situate beyond jurisdiction of 

*\ rit against, not maintainable prior to 

addition of sub- Art. (1. A) -Fresh petition is main- 
amable when jurisdiction of High Court is extended 
Dy Art. 22(3 (l-A) even assuming that it is not ret;os- 

19 G4 V Raf2Co"(DB)* U1 '°" °' lnd ' a ’ Att 2:6 (L ' A) ' AIR 


i7T Pr f a .f? lbIe , ~ Retrospective effect - Hindu Law- 
Rule of Damdupat Applicability in former State of 
Alar war prior to Constitution. See Hindu Law — 
Rule of Damdupat. 1963 Raj L W 69. 

Preamble—Retrospective operation. 

The Constitution is not retrospective in operation 
and suits which weie barred or which had abated 
before the Constitution cannot be revived. AIR 1956 
Sau 35 (38) (Pt C) (Pr 5) (DB). 


ARTICLE 1 

• 7 — 7 Art. 1 - Federal Constitution—Essential charac¬ 
teristic of federalism. 

The Indian Constitution is a Federal Constitution. 
The essential characteristic of federalism is "the dis¬ 
tribution of limited executive, legislative and judicial 
authority among bodies which are co-ordinate widi 
and independent of each other.” The supremacy of 
the Constitution is fundamental to the existence of 
a federal State in order to prevent either the Legisla¬ 
ture of the lederal unit or those of the member States 
from destroying or impairing that delicate balance 
of power which satisfies the particular requirements 
of States which are desirous of union, but not pre¬ 
pared to merge their individuality in a unity. The 


. Art* 1 (3) (c) — Scope — Power 
loreign territories—If conferred 


to acquire 


Under international law two of the essential attri- 

butss of sovereignty are the power to acquire foreign 
territory as well as the power to cede national terri¬ 
tory in favour of a foreign State. 


t i. i iu uuuier power 

on India to acquire territories; it merely provides for 

and recognises automatic absorption or assimilation 

into the territory of India of territories which may 

be acquired by India by virtue of its inherent right 

? s , a r> S< 7 e [P Ign . btate to acquire foreign territory, 
no?; a ,cn an Agreement, In re, 1960 SC J 933: 

A oro 2: (l960) 3 S C R 250j AIR 1960 

S C 84d (8o 6, 858) (Pt C) (Prs 30, 33). 


Art. 1 (3)—Clause 3—General. 

The "territory of India” as defined in Art. 1 ( 3 ) 
came into existence for the first time on 20 1 1950. 
before that there was nothing which could be consi- 
deied the territory of India” in the sense in which 
the term has been used in the Constitution. A decree 
passed before the coming into force of the constitu¬ 
tion, by the Cvvaliar State Court cannot therefore be 
considered to be a decree passed by a court situate 
within the territory ol India. See Ibid, Art. 201. AIR 
1958 All 775 (DB). 

® Art. I Federation and Unitary systems of cons¬ 
titution—Distinction pointed out. Gulab Singh v. Diit. 
Magistrate, Debra Dun, 51 Cri L J 269 : 1949 All L J 
587 : ILR (1950) All 845: A I R 195U All 11 (31, 32) 
(Pt II) (Prs 55, 56) (FB). 


—Arts 1, 2, 3, 4, 255 and 368 aDd First Schedule- 
Disintegration of State of Hyderabad — \ 7 *Jidity of 
— Consticutional validity — (States Reorganisation Act 
(1956 , Ss. 2 (g), 3, 7, 8 and 12). 

Art. 308, does not in terms exempt Art. 1 or the 
First Schedule of the Constitution from its operation. 

The effect of Ss. 2 (g), 3, 7 and S of S. R. Act is . 
that parts of the existing State of Hyderabad, i. e. ( 
the State of Hyderabad existing on 31st August- 
1950, were carved out either to increase the area of 
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another State or to form new States and thereafter, 
i. e.« on 1st November 1956, the Hyderabad State 
was deleted from the First Schedule. Therefore, the 
anomaly, viz., whether it is possible top.edicate 
which happened Hist, namely the process ot disinte¬ 
gration or abolition of the State does not arise and 
the parts were carved out only from and out of the 
existing State of Hyderabad. 

In view of Art. 255, the S. R. Act cannot be ques¬ 
tioned on the ground of want of previous recom¬ 
mendation of the President. 

Art. 4 is as much a part of the Constitution as 
Art. 3^8. The amendment authorised to be made 
under Art. 4 shall be deemed to be taken away from 
the category of amendments provided by Art. 368 
and therefore, the procedure prescribed under the 
latter Article need not be followed. S. 12 of the 
Act was enact? d by the Parliament in exercise of the 
power conferred on it by Art. 4 of the Constitution. 
If so it follows that the deletion of the State of 
Hyderabad from the First Schedule was valid. 

The Constitution (Seventh Amendment) Act, 1956, 
was passed by the Parliament following the proce¬ 
dure laid do.vn by Art. 368 of the Constitution. 

For the foregoing reasons, the disintegration of the 
State ol Hyderabad was constitutionally valid (1957) 

2 Andh W H 43; ILR (1957; A P 345. AIR 1957 Am h 
Pra 714 (736, 737, 738) (Pt B) (Prs 6, 9, 10, 11, 13, 
14) (DB). 

~ Art. 1 -Territory' of India—Sikkim—Status of— 
Sikkim is not territory of India. See Bengal Excise 
Act (V ot 1909) S. 12. AIR 1958 Cal 203. 


Art. 1-Union of States — Nature and charac. 
teristic of. 

I he Constitution is a creation of the people ol 
India, the States themselves be ng created by the 
people of India. The Constitution is federal in form 
hut it is not a fe leration based upon agreement ol 
the component States. 

One mu3 however clearly bear in mind the distinc¬ 
tion between calling a component State, an autono 
mous sovereign S r ute, anl the question of the nature 
of its powers within the sphere allotted to it by the 
Con.stituti m. I he Constitution has allowed certain 
powers exclusively to the local legislature. Within 
its own allotted sphere, and subject to the Constitu¬ 
tion, the Slate Legislature is supreme and has sove- 
reign p >wers. There is no question of any extraneous 
causes or overriding implications. There is however 
no question of the component Spates being mere 
administrative units actiug as agents of the Central 
Government, as during the British regime. Our Cons 
titution combines the features of a federation as well 
as ot an unitary system. In times of emergency, the 

tecleral Government can even be made into an 
unitary one. But all this flows from the Constitution 
uselt. [t is not p issible to look beyond it and import 

ex raneous factors to control or guide its implemen- 

£?* W N 5=55: ILR U9V7j 3 Cal 390: AIR 
1956 Cal 378 (381, 382* (Pt B) (Pr 10). 

~ Ar L 1 ~ Acquisition of territory — Modes of 

-Aequisitmu of Chandernagore-(International law 
— Public). 

When a territory is acquired by a soveriegn State 
or trie first time, it is an act of St.te; it matters not 
ow it is acquired; it may be by conquest, it may be by 
cession following a ueaty, it may be by occupation of 

aIriWI P 1 C e 64, Re| U m, ed ^ 3 rec °« ni ' ed ruler - 

rh-i transfer of the territory at Chandcrnagore by 
a treaty to India L an accomplished fact, which is 
accepted as such by both the inlerested parties and 
consequently, it would be territory of India, whether 


or not the treaty by which it was ceded was legally 
valid. ILR (i956) 1 Cul 493: 59 C \V N 107 : AIR 

1954 Cal 615 (Old) (Pt A) (Pr 8) (DB). 

• —Art. 1—“British India” ceised to exist. 

On and from 15th August 1947 “British India’" 
has ceased to exist. The territories which had 
previously been known as British India were divided 
under the then sovereign authority of the British 
Parliament into two new sovereign Dominions viz. 
India and Pakistan. R. E. Attaullah v J. Attaullah, 57 
Cal WN 778 AIR 1953 Cal 530 (532,533) (Pt A) (SB). 

• -Arts. 1, 5 and 261 — Scope— Ex parte decree 

passed by Pdlghat Court on 3 1-1951 — Whether a 
decree of foreign Court — Executability in Perurn- 
bavoer in Tiavancore after extension of Civil Proce¬ 
dure Code to Travancort-Cochin by Part B States 
(Laws) Act, 195L. See Constitution of India, Art. 
261 AIR 1958 Ker 15 (FB). 

-Art. 1 (3) — ‘State’ — Meaning of — Area not 

merged de jure with India See Companies Act (1956). 
S. 17 (1). AIR 1958 Mad 450. 

-Art. 1 - Civil P. C. (1908), Ss. 2 (5) and 13 - 

Decree ol foreign Court — Ex parte decree in Mysore 
on 27 7-1950 can be executed in Part A State. See 
Civil P. C. (1908), S. 2 (5) AIR 1954 Mad 1051. 

- Art. 1 — Ex parte personal decree passed by 

Calcutta High Court agaiust resident of Mysore State 
prior to Constitution — Decree is not executable in 
Mysore Slate after Constitution. See Civil Procedure- 
Code (1908), S. 13. A!R 1960 Mys 1 (DB). 

-Art. 1, Sch. 1, Part B — Hyderabad is part of 

India. 

It is the duty of every Court in India to uphold the 
Constitution. The Constitution regards the State of 
- ^ ^ as a part of Indian Union and has placed 

it in Part B of Sch. Lit is not therefore, open to a 
court to question this position. ILR (1955) Nag 93 : 

1955 CriLJ 974 : AIR 1955 Nag 160 (162) (Pt A) 
(Pr 9) (DB). 

-Art. 1 — Sales effected in Punjab State occasion 

ing movement of goods sold to State of Jammu and 
Kashmir — Central Sdes Tax Act though not ex¬ 
tended to State of Jammu and Kashmir, Art. 1 read 
with Entiy 15 of Sch. 1 of Constitution indicates 
that Jammu and Kashmir is one of States in Union of 
India — For liability to Central sales tax movement 
of goods need Dot necessarily terminate in State 
where Central Sales Tax Act is applicable — Sales 
held inter State sales and liable to tax—Imposition of 
tax held not violative of Art. 286 or Art. 303 of Con¬ 
stitution of India See Sales Tax—Central Sales Tax 
Act (1956), (before-its amendment by Amending 
Act 5 of 1958), S. 1 (2). (1965) 67 Pun L R 891. 

® Arts 1 (3) and 261 (3) — Scope — Decree of 
Bombay High Court passed prior tu Constitution — 
Fxecutability in Saurashtra Stale after Constitution 
[C. P. Code (Amendment) Act, 1951, S. 20.] 

Under Art. 261 (3) of the Constitution it has to be 
shown not only that the decree sought to be ex cuted 
is a decree of a Civil Court in territory of India but 
it has also to be shown that the decree is capable of 
execution according to law which expression meam 
executable according to the law in force where the 
decree is sought to be executed. 

An ex parte money decree was passed by the 
Bomb,y High Court against a subject of the former 
Nawanagar State (now part of Saurashtra Slate) before 
the Constitution of India ami the decree was en- 
lorceable in Nawanagar only by a suit on the judg¬ 
ment. I he execution of the decree had also become 
barred by limitation according to the law of Sau¬ 
rashtra. I he question was whether the decree could 
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oe executed in Saurashtra after the coming into force 
of the Constitution. 

, Held, (i) a decree of the Bombay High Court passed 

before the Comtitution not being a decree passed by 

a Court in the territory of India, Art. 261 (3) did not 

apply to it and it did not become executable under 

Article. AIR 1951 S C 124 and AIR 1951 S C 

*28, Rel. or; AIR 195o Sau 16 (FB) held to be 
good law, 

(ii) that assuming that the provisions of the C. P 
Code (Amendment) Act, 1951, applied to decrees 
passed before the Constitution such execution was 
subject to the saving clause in S. 20 of the Act and 
since the execution of this decree was already barred 
by the law of limitation of Saurashtra immediately 
before the application of this Act, it could not be 
executed even under the provisions of the C. P. Code 
(Amendment) Act, 19 d 1. GokildssN^cirstji v. Dwsrks- 
das Jethabhai, 0 Sau L R 490 : AIR 1954 Sau 123 
(125, 127) (Prs 6, 14, 16) (FB). 

—Arts. 1, 239, 29S and 300 — Part C States-Posi- 
iion and Status of — State of Vindhya Pradesh is a 
ilegal entity capable of suing and being sued — 

(Government of Part C States Act (XLIX of 1951) 

Ss. 28 (3), 38 (2) and 39). U 

Under Art. 239 a State specified in Part C is ad¬ 
ministered by the President. The States are also com- 
ponent units of the Indian Union like Part-A and 
Part B State*. The State of Vindhya Pradesh is a 
State forming an independent unit of India. It is a 
State forming a component unit of the Indian Union 
and is not merely an administrative unit. It is a legal 
entity capable of suing and be sued. 

Under S. 38 (2\ Government of Part C States Act 
\No. XLIX of 1351) ;a 11 executive action of a Part C 
State shall be expressed to be taken in the name of 
the Lieut. Governor or Chief Commissioner. The 
executive power of the Union does not extend to the 
State of Vindhy a Pradesh. The executive power is 
ihe executive power of the State of Vindhya Pradesh, 
further the provisions of S. 39 show that the con¬ 
solidated fund of the State is quite separate and 
distinct from the consolidated fund of In Jia. 

Art. 300 provides for bringing suits against the 
Government of India by the mme of the Union of 
India. The Government of India cannot be sued in 
respect of contracts made in the exercise of the 
executive power of a Part C State. AIR 1956 Vin 
Pra 1 (2, 3, 4, 5) (Pt A) (Prs 4, 5, 7, 11, 14, 15). 

ARTICLE 2 

® ~ Arts. 2 and 3 — Scope — Admission of foreign 
territory. 

Foreign territories which after acquisition would 
become a part of the territory of India under Art. 1 
(3) (c) can by law be admitted into the Union under 
Art. 2. Such territories may be admitted into the 
Union or may be constituted into new Stales on such 
terms and conditions as Parliament may think fit; and 
such ^territories can dso be deait with by law under 
Art. 3 (a) or (b). Indo Pakisthan Agreement, In re, 

I960 S C J 933 : (1961) l S C A 22 » (I960; 3 S C R 
'250 : AIR 1960 S C 845 (858) (Pt F) (Pr 34). 

--Art. 2 — Disintegration of State of Hyderabad by 

States Reorganisation Act — Constitutional validity— 
(States Reorganisation Act (1956), Ss. 2 (g), 3, 7, 8 
and 12). See Ibid, Art. 1. AIR 1957 Andh Pra 734. 

ARTICLE 3 

• ~ Art. 3- Birth of Bepublic of India — Former 
Indian States—Merger of such States in India—State 
succession in respect of such States, 

. ^ er Hidayatullah, J. — State succession takes place 
either in law or in fact. It takes place in law when 
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there is a juridical substitution of one State for 
another. It takes place in fact when there is (a) 
annexation or (b) cession or (c) fusion of one State 
with another or (d) entry into a federal Union or (e) 
partition or (I) separation or cession. On the 26th 
January, 1950 when the Republic of India came into 
existence, there was no succession in fact because 
none of these events took place. Though the people 
ot India gave themselves a Constitution, there was 
no State succession in so far as the people of the 
tormer Indian States were concerned. No doubt, 
when the Dominion of India became a Sovereign De- 
mociacic Republic, there was a breaking away from 
the British Crown, but that was a State succession in a 
liferent held. In this case the Court is not concern¬ 
ed with the succession of India from the British 
Crown, but with State succession between Indian 

■ inti 1 iin ' an<a there was no second succession 
in IJ50. Whatever had happened had already hap¬ 
pened in 1948 when the Indian States merged with 
the Dominion of India. The Act of State which 
began in (948 could continue uninterrupted even 
beyond 1950 and it did not lapse or get replaced by 
another Act of State. 6 * 

Per Shah, J. — Promulgation of the Constitution 

,u resu “ in transfer of sovereignty from 

the Dominion of India to the Union. It 

was merely change in the form of Govern- 
^ Constitution, the authority of the 
British Crown over the Dominion was extinguished, 
and the sovereignty which was till then rooted in 
the Grown was since the Constitution came into force 
derived from the people of India. The new govern¬ 
mental set up was the final step in the process of 
evolution towards self-government. The continuance 
9* ^e governmental machinery and of the laws of 
the Dominion, give a lie to any theory of transmission 

f s P vere, £>9^ or ^ extinction of the sovereignty 
ot the Dominion, and from its ashes, the springing up 
of another sovereign as suggested in AIR 1954 S C 447. 
The view expressed in AIR 1954 S C 447 that the 
sovereignty of the Dominion of India and of the 
States were surrendered to the people of India, and in 
the exercise of the sovereign power the people gave 
themselves the new Constitution as from January 26, 
1950 proceeds on an assumption which is not sup¬ 
ported by history or by constitutional theory. The 
Constituent Assembly which gave form to the Con¬ 
stitution functioned for several years under the old 
regime, and set up the Constitutional machinery on 
the foundations of the earlier political set up. It did 
not seek to destory the past institutions; it raised an 
edifice on what existed before. The Constituent 
Assembly moulded itself no new sovereignty; it 
merely gave shape to the aspirations of the people, 
by destroying foreign control and evolving a com¬ 
pletely democratic form of government as a republic. 

The process was not oi e of destruction, but of 
evolution. State of Gujarat v. Vora Fiddali Badruddin 
Mithibarwala, (1964) 2 SC A 563 : (1964) 6 SCR 
461 : AIR 1964 SC 1043 (1078, 1090, 1091) (Pt C) 

(Prs 99, 139, 141). 

•-Arts. 3,143 (l)and 368- Indo-pakisthan Agree¬ 

ment relating to division of Berubari Union and 
Exchange uf Cooch Bihar Encluves— Effect — If in¬ 
volves cession of national territory. 

The Indo-Pakistan agreement was entered into on 
10-9-1958 between the Prime Ministers of India and 
Pakistan with a view to remove the border area dis¬ 
putes and problems. One of the items related to the 
division of Berubari Union No. 12 and another related 
to the exchange of old Cooch-Bihar enclaves. The 
President referred certain questions for the opinion 
of the Supreme Court under Art. 143 (1) of the Cons¬ 
titution. 
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Held, (i) that the agreement amounted to cession or 
alienation of a part of the Indian territory in favour 
ol Pakistan and was not a mere ascertainment or de¬ 
termination of the boundary in the light of and by 
reference to the Bagge Award. Therefore, the imple¬ 
mentation of the agreement would naturally involve 
the alteration of the content of and the consequent 
amendment of Art. 1 and the relevant part of the 
First Schedule to the Constitution. 

(ii) That legislative action was necessary for the 
implementation of the agreement but a law ol Parlia¬ 
ment relalable to Art. 3 of the Constitution would be 
incompetent for that purpose. A law of Parliament 
relatable to Art. 338 is competent and necessary. So 
acting under Art. 368, Parliament may make a law 
to give effect to and implement the agreement in 
question. Parliament may, however, if it so choose, 
pass a law amending Art 3 of the Constitution so as 
to cover cases of cession of the territory of India in 
favour of a ioreign State. 

(iii) That the amendment of Art. 1 of the Constitu¬ 
tion consequent upon the cession of any part of the 
territory of India in favour of a foreign State does 
not attract the safeguard prescribed by the Proviso to 
Art. 368. Indo Prkistan Agreement, In re, I960 
S C J 933 i (1961) l S C A 22 r (i960) 3 S C R 250 : 
A 1 H 1960 S C 815 (S55, 861, 862) (Pt A) (Prs 26, 
46. 48, 49). 


• Arts. 3, 4 and 36S — Applicability — Scope and 
effect. 

The effect of Art. 4 is that the laws relatable fc 
Art. 2 or Art. 3 are not to be treated as constitutional 
amendments for the purpose of Art. 3o8. On the 
other hand if legislation in respect of the relevant 
topic is not competent under under Art. 3, Art. 368 
would inevitably apply. 

Broadly stated Art. 3 deals with the internal ad¬ 
justment inter se of the territories of the constituent 
States of India, foreign territory which after acquisi¬ 
tion becomes a pjrt of the territory of India under 
Art 1 (V (v) is included in the last clau-e of Art. 3 (aj 
ind such territory may, after its acquisition be ab- 

oioed in the new State which may be formed under 
Art. 3 (a). 

Article 3 in terms does not refer to the Union terri¬ 
tories and so, tht y are outside the purview of Art. 3 (b), 
yj), (d) and (e). h 

I he power to cede national territory in favour of a 
foreign State cannot be read in Art. 3 (c) by implica¬ 
tion. The diminution of the area of any State to 
which it ref m postulates that the area diminished 
nom the State in question should ani must continue 
be a part of the territory of India; it may increase 
the area o; ai y other State or may be dealt with in 
any other nunne. authorised either by Art. 3 or other 
relevant provisions of the Constitution; but it would 
not cease to be a part of the territo.y of India. Hence 
to agreement which involves a cession of a part of 
the territory c 1 India in favour of a foreign State 
jannor he implemented j )v Parliament by passing a 
law under Art. 3 of the Constitution. Indo-Pakistan 

SCJ 93:J: <1961) ISC A 

* C « 2-»«* : A I It lObO S C 845 (fc59. 
S60) (Pt G) (Prs 36. 38, 40, 41, 42). 

• - Art. 3, Previ n (as amended by the Fifth Am. 

enument Act, 1955). — Scope of Proviso - Essential 
conditions-Substantial amendment to original Bill — 
l resh reference to Mute Legislature not necessary- 
. eaurng of States and Bill _ Formation of one unit 
ot Bombay State bv S. 8 of Act (XXXVII of 1956)- 

r,*;! * ► / . Y-nw‘'c ? untrjveiled (S’atts Reorganisa- 

u Act UdoO , S. 8(1))- (Interpretation of Statutes). 

Y £ r ° f vis °»?n A L' m . lays do * n two conditions; 
c * s ^at 110 Bill shall he introduced except on the 


recommendation of the President, and the second 
condition is that wheie the proposal contained in the 
bill affects the area, boundaries or name of any of the 
States, the Bill has to be referred by the President 
to the Legislature of the State forexpressing its views 
thereon. The period within which the State Legisla 
ture must express its views has to be specified by the 
President. If, however, the period specified or ex¬ 
tended expires and no views of the State Legislature 
are received, the second condition laid down in the 
proviso is fulfilled in spite of the fact that the views 
of the Slate Legislature have not been expressed. 

The second condition has no drastic effect as to 
require a fresh reference every time an amendment of 
the proposal contained in the Bill is moved and ac¬ 
cepted in accordance with the rules of procedure of 
Paxliament. 

The expression ‘State 1 in Art. 3 obviously refers to 
the States in the First Schedule and the ‘Legislature 
of the Mute* refers to the Legislature which each 
State has under the Constitution. 

The word ‘Bill* in the proviso need not be inter¬ 
preted to include an amendment of any of the clauses 
of the Bill, or at least any substantial amendment 
thereof. 

The contention that the formation of a new Bom¬ 
bay .'state as envisaged in S. 8 of the Act was so com¬ 
pletely divorced from the proposal contained in the 
Bill tha^ it was in reality a new bill and therefore a 
fresh reference was necessary, cannot be accepted. 
There is thus no violation of Art. 3 and the Act or 
S. 8 thereof is not invalid on that ground. Babulal 
Parate v. State of Bombay, 1959 Nag L J 4S0 : 1959 
M P L J 1037 : i960 SCJ 107 : 62 Bom L R 58 : 
(1960) 1 S C R 605 : A I R i960 S C 51 (53, 54, 55, 
56) (Prs 5, 6, 8, 9, 10, 12). 

-Arts. 3, 1, 2, 4, 255 and 368 and First Schedule. 

Disintegration of State of Hyderabad by States Re¬ 
organisation Act — Constitutional validity — iStates 
Reorganisation Act (1956), Sj. 2(g), 3. 7,8 and 12). 
See Ibid, Ait. 1. AIR 1957 Arulh-Pra 734. 


Arts. 3 ami 4 — Operation of Madras Village 
Panehayats Act (X of 1950) in Andhra Slate — 
(Andhra State Act (1953), S. 53). 

As a matter of principle the State laws in force in 
a territory at the time when it is constituted into a 
separate State continue to be operative unless the 
Legislature of tlie new State repeals or amends them 
arid secondly Parliament has power under Articles 
8 and 4 of the Constitution to make a provision for 
such continuance. Articles 3 and 4 ol the Constitu¬ 
tion of India enable Parliament v hen it forms a new 
State by law to insert therein a provision like S. 53 
of the Andhra State Act. I he Madras Village Pan- 
chayits Act (X of 1950b applies to the State of 
Andhra to day .Subject of course to whatever modi¬ 
fications the Andhra "date Legislature may have made 
since or may make hereafter) in the same way in 
whii.h it was in foice within this territory before 
1-10-1953. I L R (1956) Andhra-Pra 448. 


Arts. 3, 330 anil 341 (1) — Consi itution (Sche¬ 
duled Castes) Order (1950), Para. 3, Sch., Partly 
Cl. (*:), Hem 13— Applicability — “Professes a reli-’ 
gi°rT’ - Meaning of — Representation of the Peode 
Act (1951), S. 5). p e 

The meaning of the phrase “professes a religion’’ 
in paragraph 3 of the Constitution (Scheduled Castes) 
Ordt-r, 1950, is “to enter publicly into a religious 
State . I ho word “professes” was used particularly 
lor entering into any religious order. In order to 
attract the provisions of this paragraph it has to be 
established that the person concerned has publicly 
entered a religion different from the Hindu or the 
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.'ikh religion. Mere declarations falling short o r this 
would not he sufficient. 1 he party, who wants to 
contend that any o ( : the candidates for the reserved 
seat is professing a religion different from the Hindu 
or the Sikh religion at the material time has to esta¬ 
blish, as a fact, that he had already entered publicly 

a religion which was different from the Hindu or the 
Sikh religion. 


States if proposed is likely to be approved by the 
respective legislatures. If a Bill is mooted and loiged 
with the Preside->t for his recommendation, it will 
have to be sent down again to both the Sta f e Legis¬ 
latures concerned for expressing their respective 
views 60 Cal YV N 555 : T L R (1957) 3 Cal 390 : 
AfR 1956 Cal 378 (382. 3 V 3) (Pt E) (Pr 16). 


Under Art. 330 of the Constitution a valuable right 
has been conferred on p:-rsons belonging to the castes 
and tribes which are declared bv the' President as 
scheduled castes and scheduled'tribes either by his 
order or by the Act of Parliament and to take away 
that right very satisfactory evidence establishing facts 
contemplated by paragraph 3 of the Order must be 
tendered. 60 Rom L R 776 : 1958 Nag LJ 217: 
ILR (1959) Bom 229 : 4 I R 1958 Bom 293 (297 to 
300.) (Pt A) (Prs 4 5, 11) (DB). 

--Arts. 3 and 367 — General Clauses Act (1897}, 

S. 3 (58) — “State” not defined in Constitution — It 
includes Union Territory. AIR 1965 Ca] 282 (289, 
290) (Pt C) (Prs 17, 18). 

--Arts. 3 and 4 — Gift of property by resident of 

Chandernagore — Merger of Chanderragore in West 
Bengal under Chandernagore Merger Act 1954)—Death 
of doner subsequent to merger — Estate Duty Act ap¬ 
plies to case—Gift not made before two years of death 
—Propertv gifted is liable to tax. See Estate Duty Act 
(1953), S. 9 (1). A I R 1962 Cal 248. 

-Arts. 3, 53 and 73 — Scope of — Adjustment of 

boundaiies between Foreign States — Limitations to 
the exercise of executive power — Sanction of Parlia¬ 
ment See Constitution of Lidia, Art. 226. AIR 1959 
Cal 506. 


-\rt. 3 — Partial union between two States— 

Permissibility. 

Obiter.-Under Art. 3, there can be a complete 
union of two States but there cannot be a half-way 
house. To a proposed union of States, the provisions 
of the Constitution must be strictly applied and the 
scope thereof cannot be conveniently enlarged. 60 Cal 
W N 555 : I L R ( 957) 3 Cal 390 : AIR 1956 Cat 
378 .383) (Pt F) (Prs 18, 19). 

O —Arts. 3, 4, 162, 309 and Sch 7, List II, 
Jtcm 41—States Reorganisation Act (1956 ; , Ss. 115 to 
1 7 _ Bombay Feorgmisation Act (I960 , S. 81 (6)— 
Bombay Allocated Gov rnment Servants (Absorption* 
Seni Tity, Pay and Allowance) Rules, 1^57. Rr. 3, 4 — 
— Reorganisation of Spates and integration of State 
services — Powers of Central Government and State 
Government _ Extent of — In'egration of services — 
Meaning of — Process when becomes complete — 
Equa’ion of posts - Not conditions of service—State 
Government has pnwer to i iteg r ate its o.vn service 
subject to powers of Central Government under S. 115 
(5; and S 117—Bombay Government Order da’ed 1st 
April, 1960 - Va'idity. AIR 196] Mys 210 Diss. from. 
Patel v. State o! Gujarat, I L R (1963' Guj 1204 : AIR 
1965 Guj 23 (35 to 40, 41,51, 53 to 57, 60) (Pt A) 
(Prs 17. 20, 2J, 24, 25, 26, 27, 29, 44, 47, 50, 53, 59, 
60) (FB). 


-Art. 3 — Scope of — Formation of new States — 

Consent of component States — Necessity — Appli¬ 
cability to Part A States. 

The provisions in Art. 3 of the Constitution, confer 
wider powers upon Parliament than either under the 
American or the Australian Constitution. In the latt r r, 
the consent of the component Slates or a majority of 
its elect ars must be obtained. Thus there must be 
either consent or a referendum. In India it is sufficient 
if the view of the State is ascertained. It therefore 
approximates more to the Government of India Act, 
1935 than its foreign counterparts. Under Art. 3, 
Parliament may by law form a new Stale by uniting 
two or more States. For this purpose, a Bill must be 
introduced in Parliament. But before the introduction 
of such a Bill, the recommendation of the President 
must be obtained. In the case cf a Part A or Part B 
Sta'e if tie boundaries or names are affected, the 
President must obtain the views of the legislature of 
each of the States concerned. 

For the purpose of Art. 3. no distinction is made 
between Part A. Part B o r Part C States. 60 Cal YV N 
555 : ILR (1957) 3 Cal 390 : AIR 1956 Cal 378 (382) 
(Pt D) (Prs 13, 14). 

-Art 3 —‘Approval’ — Resolution before State 

Legislature seeking approval of Union of States — 
No Bill before Parliament seeking such Union — 
Revolution if ‘approval’. 

A resolution, proposed to he moved in the L°gisla- 
tive Assembly by tho Chief Minister of a Part A State 
approving of the proposal for the Union of that State 
with a neighbouring Part A State, at a time when the? e 
is no Bill befo p e Parliament seeking the Union of the 
said States, cannot be said to violate the procedure 
Hid down in Art. 3. The resolution was sought to be 
moved to convey to the Centre that a Union of 


-Arts. 3, 4. 300, 215 — Ac" of State — Formation 

of State — Formation of State of Trava ,c me-Cochin 
was act of State but not forinat’on of Kerala State — 
Plaintiff's cta’m to annuity recognised bv State of 
Travaneore-C*chirj — Suit for such claim against 
Kerala Stale entertainable by municipal Court- 


The expression ‘act of Sta’e’ L not limited to hostile 
action between rule s resulting in the occupation of 
territories. It includes all acquisitions of territory by 
a sovereign Sta’e fur the first time, whether it be by 
conquest or cession. It is w’lhin the competence of 
the new sovereig i to accord recognition to existing 
right in the conquered crcede l territories and, by' 
legislation or otherwise, to npp ! y its own laws to 
them; and these laws can, arid indeed when the occa¬ 
sion arises must beecimin’d and interpreted by the 
municipal Courts of th » absorbing S'ate The forma 
tion of the United Sta'e cf Pravancore and Cochin 
was an act o l State. It was the re-ult of a covenant 


entered into by the Rulers of Travancore and Cochin. 
The United Sta’e of Travancore Co hin recognised 
the claim of the plaintiff’* family to an annuity. It 
did not stop the payment of the annuity on the 
lormation of the State Clause 7 of the Ordinance 1 
of 1124 and S. 7 of A t VI of 1125 did not affect such 
claim. But the formation of the State of Kerala was 
not an act of State. An act of State does not ordi¬ 
narily occur within the jurisdiction The States Re¬ 
organisation Act, 1956, ^vas only a piece of legislation 
in the exercise of the powers conferred on Parliament 
by Articles 3 and 4 of the Constitutior. Section 91 (a) 
of the Act was sufficient to sustain the suit by tne 
plaintiff against the State of Kerala for a declaration 
that the liability of the State of Travancore to pay an 
annuity to the plaintiff\s family had devolved on tne 
State of Kerala. AfR 1958 S C 816 and AIR )9o4 S C 
447 and AfR 1961 S C 1361 and AfR 19^2 S G 1288, 
Rel. on (1963) 1 Ker L R 270 : 1963 Ker L j 323 : 
AIR 1364 Ker 123 (123, 124) (Prs 4, 5, 6, 7, 9) (DB). 
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-Art. 3 — Ex parte personal decree passed by Cal¬ 
cutta High Court against the recent of Mysore Stale 
prior to Constitution — Decree is ni t executable in 
Mysore Mate after Constitution. See Civil Procedure 
Code (1908), S. .3. AIR 1960 Mys 1 (DB). 

-Ait. 3 — Evidence Act (1872), S. 114 —Change of 

Sovereignty — Effect on private lights—(Annexation). 
See Evidence Act (1S72), S. 114. AIR 1956 Nag 59. 

ARTICLE 4 

• -Art. 4 — Scope and applicability — Effect of 

Ait. 4 See Ibid, Art. 3. AIR 1960 S C 845. 

• —Arts. 4, 368, 169 and 240 — Three classes of 
amendments contemplated by Constitution of India— 
Procedural difference between — Agency which can 
-effect amendment of Constitution. See Ibid, Art. 36S. 
AIR 1951 S C 458. 

-Arts. 4 and i—Disintegration of State of Hydera¬ 
bad by Stites Reorganisation Act — Constitutional 
validity—(States Reorganisation Act (1956), Ss. 2 (g), 
3,7, Sand 12). See Ibid, Ait. 1. AIR 1957 Andh 
Pra 734. 

——Art. 4 —Operation of Madras Village Panchayats 
Act (10 of 1950) in Andhra State (Andhra State Act 
(1953), S. 53). See Ibid, Art. 3. JLR (1956) Andli Pra 
448. 

— Art. 4 — Estate Duty Act (34 of 1953), S. 9 (1) — 
Lift of property by resident of Chandernagore — 
Merger of Chandernagore in West Bengal — Death of 
donor subsequent to merger — Act applies to case — 
Gift not made before two years ot death — Property 
gif'ed is liable to tax. See Estate Duty Act (1953', 
3. 9 (1) AIR 1962 Cal 248. 

Arts. 4, 3, 300, 235 — Act of State — Formation 
of State of Travancore Cochin was act of State but 
not formation of Kerala State - Plaintiff’s claim to 
annuity recognised by State of Trivancore-Cochin — 
Suit for such claim again d Kerala State entertain- 

able by municipal Court. See Ibid, Art. 3. AIR i964 
Ker 123. 


— A,ts . 4 and 225 — Scope - S. 65 (2) of States 
Reorganisation Vet (1956) - Validity. 

The provision contained in S. 65 (2) of the States 
Reorganisation Act, conferring jurisdiction on the 
High Court of Andhra Pradesh to hear and decide 
all proceedings which are not certified under S. 82 (2) 
as proceedings to be heard and decided by the High 
Court of Mysore, is a supplemental, incidental and 
consequential provision within the meaning of Art. 4 
which Parliament was competent to en£jt. Hence 
the conferment of such jurisdiction on the High 
C°urt of Andhra Pradesh is not open to lhe objec- 
tion that it contravenes Ait. 225 under which the 
iign Court of Andhra Pradesh would not normally 
have jurisdiction to hear and decide an appeal from 

decree made by a Court which was not situate 
vVithin its jurisdiction. 1 hat is the clear meaning of 

«'-r °.,n rt ,'A 38 •'•ysLJ ILli (I960) Mys 

S92 : AIR 1960 Mys 310 (311. 312) (pr 12). 
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ARTICLE 5 
SYNOPSIS 

(Constitution of Lidia (1950), Art. 5.) 
Scope and applicability, 

‘At the commencement of this Constitution.” 
“Person”, whether includes a corporation. 
Domicile. 


5. “In the territory of India”. 

6. “Ordinarily resident”-Clause (c). 

T. Intending evacuee. 

S. Onus of proof. 

9. Applicability to Jammu and Kashmir. 


1. Scope and applicability. 

•-Ait. 5 —Nationality and citizenship — Distinc¬ 

tion between. S. T. Corpn. of India v. Commrcl. Tax 
Officer, (1963) 2 SCJ 605 : AIR 1963 SC 1811 (1817) 
(Pt A) Pr 12). 

9 — Art. 5-Citizenship-Question whether person 
is citizen of India — Decision as to — Jurisdiction of 
Courts - Citizenship Act (1955), Ss. 8 and 9. 

The question whether a person is an Indian citizen 
or a foreigner, as distinct trom the question whether 
a person having once been an Indian citizen has 
renounced that citizenship and acquired a foreign 
nationality is not one which is within the exclusive 
jurisdiction of the Central Government to decide. 
The Courts can decide such a question. State of 
Andhra Pradesh v. Abdul Khader, 1961(2;CrLj 
573 : 63 Pun L R 751 : 1961 Andh L T 816 : 1961 
All W R(HC) 5C4 : (1962) 1 Mad LJ SC) 65: 
(1962) 1 Andh W R (SC) 63: 1961 SCD 800: 
(1962) 1 S C J 100 : (1962) 1 S C R 737 : 1961 All 
Cri R 347 : (1961) 2 S C A 643 : 1962 Mad L J (Cri) 
80 : AIR 1961 S C 1467 (1469) (Pt C) (Pr 9). 

c*-Arts. 5 and 7 — Construction of — Citizen 

of India — Wife migrating to Pakistan leaving 
husband in India — Unauthorised issue of invalid 
permit—Cancellation of - Applicability of Proviso— 
(Influx from Pakistan (Control* Act (1949) — Rules 
under—Permit System Rules (1949), Rr. 10 and 29). 

Article 7 cleaily overrides Art. 5. It is peremptory 
in its scope and makes no exception for a case of the 
wife migrating to Pakistan leaving her husband in 
India. Even such a wife must be deemed not to be a 
citizen of India unless the particular fact bring her 
case within the proviso to Art. 7. AIR 195L Pat 454, 
Reversed State of Bihar v. Kumar Amar Singh, 19,55 
SCJ 311 : 1955 S C A 376 : 34 I at 274 : 1955 All 
L J 351 : 1955 SCR 1259 : AIR 1955 S C 282 (283) 
(Pt A) (Pr 4). 

-Arts. 5 to 11 — Scope of — Persons migrating to 

Pakistan — Status of — Citizenship Act (57 of 1955). 
Ss. 3 to 10-Scope—Issue oi Passports - Effect of — 
Whether personas citizen or not, question of fact — 
‘Migration’—Meaning of. 

Under Art. 7 of the Constitution, which is a dis¬ 
abling provision, persons migrating to Pakistan after 
the 1st day of March, 1947, are not deemed to be 
citizens of India. Any person who, though he was a 
citizen of India at the commencement of the Consti¬ 
tution, has migrated from the territory of India to 
Pakistan cannot be deemed to be a citiz-n of India. 

If a person has migrated from India to Pakistan and 
that fact is established, it is unnecessary to show 
further that that person has voluntarily acquired the 
citizenship of that country within the meaning of 
Art. 9. These provisions are however subject to any 
law which may be made Oy Parliament in exercise of 
the power conferred on it by Art II with respect to 
the acquisition and termination of citizenship and 
all other matters relating thereto. Such a law is that 
embodied in the Citizei ship Act (57 of 1955). That 
Act, however, has no application to cases of persons 
who migrated to Pakistan before it was enacted. 
Citizens of India wdio, by virtue cf Art. 7, have been 
deemed no longer to be citizens of India, can only 
regain citizenship by returning to the territory of 
India under a permit for resettlement or a permit 
iisued by an authority under the law, and if one has 
not regained his citizenship before the enactment of 
the Citizenship Act, 1955, that Act will have no 
application to him. Ss. 8, 9 and 10 deal with the 
renunciation, termination and deprivation of citizen¬ 
ship. 

The question whether a person is a citizen of a 
country or not is a question of fact. 

The word ‘migration’ w'Oiild mean to move from 
one country to the other with the intention of 
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settlement or residence in that other country. If once 
this fact is proved then Art. 7 applies to him with 
full force and effect and he is deemed not to be a 
citizen of India. (1959) 2 Andh W R 472: 1959 
AL^T(894)! AIR 1960 Andh Pra 106 (L08) (Pt A) 

—Arts. 5, 6 and 7—‘Citizenship’—Qualifications 
Indian national' — Person migrating to Pakistan 
after coming into force of the Constitution, without 
permit — If loses right to citizenship of India and 
becomes ipso facto a ‘foreigner’ — Citizenship Act 

(57 of 1955), S. 9 (2) and Sch. Ill, Cl. 4 and R. 30 — 
Scope of. 

For a person to be an Indian national, he should 
first of all qualify himself as a citizen under Art. 5 
or under Art. 6 of the Constitution without having 
migrated to Pakistan after the first day of March, 
1947. The case of a person who has migrated to 
Pakistan afte) the coming into force of the Consti¬ 
tution of India, but has not obtained a permit as 
mentioned in the Proviso to Art. 7 will have to be 
treated as having lost the rights to citizenship of 
India and has become ipso facto a ‘foreigner’ in 
spite of the fact that he had the qualifications men¬ 
tioned in Art. 5. 

Rule 30 framed under the Citizenship Act con¬ 
templates the Central Government as the authority 
for determining the question arising under S. 9 (2) 
of the Citizenship Act; Clause (4) of Sch. Ill of the 
rules framed under the said Act, takes within its 
ambit the case of a migrated person as also one to 
be determined under the powers conferred under 
S. 9 (2) and specifics that the permanency of resi¬ 
dence and the intention of the migrant as consi¬ 
deration to be taken account of. An enquiry by the 
Central Government is not out of the purview of the 
provisions of the Citizenship Act. A person is entitled 
to ask for a determination by the Central Govern¬ 
ment of the question whether) in the circumstances 
of his case he did acquire the citizenship of another 
country. (1959) 1 Andh VV R 138: 1959 Mad L J 
(Cr) 142 • 1959 Cr L J 561 i AIR 1959 Andh Pra 241 
(242, 243, 244) (Prs 5,8,9). 

-Art. 5—Separate State domiciles. 


Art. 5—“Citizenship'’—Meaning of. 

The Constitution recognises only one form of citl- 
zenshm for the whole country and (here cannot be a 
double citizenship namely, a citizenship of the Union 
and a citizenship of (he State fiO Cal W N 5« . If n 

(Pt (J) (Pr 10). 390 1 AIR 1956 C.IT-8 N S.-38» 

1 /Vw S ' A ® an ^ " ~ Influx From Pakistan (Control! 
Act (1949), Ss. 5 and 4 - Violation of R. ]9 under Act 

—Accused arrested before 26-12-1949-Defence that 
no offence was committed, as accused was citizen 
under Arts. 5, 6 and 7 of Constitution—Sustainability 
—1 endiDg application for extension of time on date- 
ot arrest aod subsequeut issue of certificate of reeis- 
tration under Art. 6 (,'i) (b) how far a defence. See 

1952*CaTsM^' 51311 (C ° D<r0l) Act < 1919 )' s - 5 - AIR 


® Arts. 5, 261, 1 and 367 (3) — Scope - Foreign 
^urt-Ex parte decree passed by Palghat Court on 
3-1-19it—Whether a decree of foreign Court — Exe- 
cutability in Perumbavoor in Travancore after exten¬ 
sion of Civil P. C. to Travancore Cochin by Part B 
States (Laws). Act, 1951—(Civil P. C. (1908), Ss. 2 (5), 
13 and 44)—(Travancore Civil P.C. (1100 ME), S. 2(5)) 
—(Part B:States (Laws) Act (1951))—(International Law 
(Private) )-AIR 1954 Mad 1051 and (S) AIR 1955 ] 
and K 5 (FB), Dissented from. See Ibid, Art. 26L 
AIR 1958 Ker 15 (FB). 

-Arts. 5 and 7—Relative scope. 

Article 7 overrides Art. 5. The effect of Art. 7 is 
that even if a person is a citizen of India by virtue of 
Art. 5, he cannot be deemed to be a citizen of India, 
if he has migrated to Pakistan after 1-3 1947 unless 
his case falls under the proviso to Art. 7. The pro¬ 
viso makes the substantive Article inapplicable to a 
person who after having migrated to Pakistan after 
1-3-1947 has returned to India under a permit for 
resettleme .t or permanent return issued by the com¬ 
petent authority. There is nothing in the language of 
Arts 5 and 7 or anything in their background to 
justify the view that Art. 7 is restricted to cases of 
migration between 1-3-1947 and 28-1-1950. 1956 
Madh B LJ 870 : Madn BLR 1956 Civ 535 : AIR 
1956 Madh B 211 (212) (Pt A) (Pr 5) (DB). 


Article 5 does not create common Indian domicile, 
nor is it inconsistent with there being seoarate State 
domiciles. 57 Bom L R 827: ILR (1955) Bom 
1039 : 1955 Cri L J 1564 : AIR 1955 Bom 439 (442) 
(Pt A) (Pr 15) (DB). 

[Overruled on another point in AIR 1958 Bom 68 
(FS) and AIR 1U0O S C 1329.] 

-Art. 5 — Plea of dual domicile or citizenship — 

Permissibility. See Bombay Hindu Divorce Act (22 of 
1947), S. 5 (3). AIR 1955 Bom 300 (DB). 

-Art. 5 — Art. 5 is subject to Art 7. See Ibid 

Art. 7. 1965 (1) Cr L J 676 i AIR 1965 Cal 302. 

Art. 5—Applicability-Conditions essential. 

In order to come, within Art. 5 of the Constitution 
the person has to satisfy three main conditions. One 
is that at the commencement of the Constitution he 
had his domicile in the territory of India; second is 
that he must have been ordinarily a resident in the 
territory of India; and the third is chut such residence 
must have been not less than five years immediately 
preceding such commencement of the Constitution. 
It is only when he satisfies these three conditions 
under Art. 5(c) of the Constitution that he shall be 
regarded a citizen of India. The domicile is (he 
acmuile of or gin wh ch continues until it is re- 
butte i. AIR 1964 Cal 324 (325) (Pt B) (Pr 8 ). 


-Arts. 5, 1 and 261-Civil P. C., Ss. 2 (5) and 13- 

Decree of foreign Court — Ex parte decree in Mysore 
on 27-7-1950 can be executed in Part A State. See 
Civil P. C. (1908), S. 2 (5). AIR 1954 Mad 1051. 

Art. 5—International Law (Private)—Nationality 

Fundamental basis Petitioner held a Portuguese 
national—See International Law (Private). AIR 1952 
Mad 734. 

—-Art. 5 —- Citizenship — Person choosing to be 
Chinese national—Claim—Indian nationality—Sus¬ 
tainability. 

Citizenship of a country and particularly of India 
under Art. 5 is something which a person has the 
right or the honour to claim It depends on the inten¬ 
tion of a person to avail for himself or herself of 
such citizenship, on the strength of the citizenship 
laws of a country. Where a person had the opport¬ 
unity to claim such citizenship when the Indian Con¬ 
stitution came into force, but did not desire to claim 
it then, and chose on the strength of her birth in 
China to treat herself as a Chinese National, she 
cannot, 10 years after the Indian Constitution came 
into force, rely on Art. 5 and call upon the Judicial 
Commissioner's Court to declare that she is an Indian 
citizen by virtue of the said Article, particularly when 
she still retains her Chinese passport on the basis or 
her Chinese nationality. A person cannot have dual 
nationality and cannot cl lim to be the citizen ot two 
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countries at the same time. AIR 1961 Manipur 37 
(39, 40) (Pt B) (Pr 10). 

-Arts. 5, 226—Scope of writ jurisdiction—Person 

applying for legislation as foreigner in ignorance of 
her rights as Indian citizen — Must approach appro¬ 
priate authority and not Judicial Commissioner’s 
Court for declaration of Indian citizenship. See also 
Ibid, Art. 226. AIR 1961 Manipur 37. 

-Arts. 5 and 6 — Applicability. 

Article 5 does not apply (o person born in India* 
but who had not his domicile in India at the com 
mencement of the Constitution. Art. 0 is also not 
applicable to a person who his not been registered as 
a citizen of India for which purpose he did not, as 
required by Cl. (b) (ii) of the Article make an appli¬ 
cation to the Government of India before the com¬ 
mencement of the Constitution. 1955 Cr L J 28 i 
1935 Nag L J 235 i ILR (1954) Nag 798 : AIR 1955 
Nag 6 (9) (Pt C) (Pr II) (DB). 

-Art. 5—Scope. See International Law (Private) 

—Rules of, adumbrated by writers. 1959 Cr LJ 1018 i 
AIR 1959 Punj 375. 

——Art. 5 — Applicability — Ci izen of India under 
Constitution — Certificate under Citizenship Act — 
Necessity. See Citizenship Act (1955), S. 13. AIR 
1939 Punj 261. 

2. “At the commencement of this 

Constitution.” 

• Arts. 5, 7 and 9—‘Citizen —Person continuing 
to he in India till July, 1950. 

\\ here a person continued to be in India till July, 
1950, prima facie by virtue of Art. 5 i\ad with Art. 7 
he was a citizen of India on the date of the Constitu¬ 
tion and continued to be so at the date of the offence 
committed by him in July-August 1951, unless he 
shows that under Art. 9 he voluntarily acquired the 
citizenship of a foreign State. Mobarik Ali Ahmed v. 
Mate of Bombay, 1958 S C A 665 i 1958 All W R 
LHCU'? : 1958 All Cr R 94 : 1958 S C R 323 : 1958 
xu \ V?7J? r L J 1340 ; G1 Bom L R 58 : 1958 

J ( C r, M2 (SC) ; AIR 1957 S C 857 (866, 867) 
(Pt L) (Pr 21). 

~—Art 5 (a) and (b) — Person born in India of 
Indian parents-—Taken over to Pakistan while minor 

! n C'£ () r Return to Ind/a in ]953 on visa as Pakis¬ 
tani National —Held to he a citizen of India—Notice 
ct prosecution under S. 14, Foreigners Act, held 

A Ci i l94(i) ' S * (Succession 
Act (t92.>), Ss. 7, 9, 10, 14). 

Held, on facts, that as A was born within the terri- 
tory oi India of parents who uere also born in India, 
his domicile of origin was in this country and as lie 
was resident in India till he was taken over to Pakis- 

S *14 iV .? l * J c 1J5()| v\hile lie was a minor, under 
r i h the Succession Act, the domicile of A fol. 

Wed '' le , ° f f his . from “horn he 

cmed the domicile of origin. Therefore, wheth* r 

' Art 5 n e t r i lh r Dr0 r Ho,iS ° f the Succession Act or 

i, In ia or 9fn H*' 0 " si 1 ", ce , A was domiciled 

- i rit v rh„ i ' 9 he . woultJ be a citizen of this 
.',?n ft V ', , t ' mp,rary a bsencs to Pakistan would 

not affect un'ess it could be shown that he had at- 

eveu C i. m i“J^ lty h n k ,: ‘ y ’ l!)50 ’ when he wei,t there or 
even in 1J53 when he returned to this coun»rv decla¬ 
ring himself to be a Pakistani National. (2) tliat since 
A has succeeded in proving that he is a citizen of 
nd^ he war entitled *o the rdief asked by him. 1962 

Cr R156* 256 1902 A W 11 (HCj 23(i ! 1902 All 
shiplkftcr*Constitution! D ° CS Pr ° Vide f ° r citizen ' 


‘Citizen’ has not been defined by the Constitution 
and the only provision which is relevant is the pro¬ 
vision contained in Art. 5. But that article only 
deals with the citizenship at the commencement of 
the Constitution and it lays down who was a citizen 
at the commencement of the Constitution. It is a 
curious omission in the Constitution that no provision 
is made as to citizenship after the commencement of 
the Constitution. ILR (1955) Bom 080 : 5? Bom L R 
2S8 : AIR 1956 Bom 1 (18) (Pt R) (Pr 44) (DB). 
[Reversed on another point in AIR 1957 S C 699]. 

——Art 5— Domicile in India’—Petitioner describing 
himself as Afgan national on 20-1-1950 and found to 
renew his residential permit as foreigner after that 
date — Petitioner held did not have his domicile in 
India at the relevant time within the meaning of 
Art. 5. AIR 1961 Cal 408 (109, 410) (Pt A) (Prs 7, 8). 

-Arts. 5, 7 and 9 —Citizenship at commencement 

of Constitution — Ar v s. 5, 7 and 9 are to be read 
together —Person claiming to be a citizen of India at 
commencement of Constitution —Burden lies still on 

him to sho w that requirements of Arts. 7 and 9 are 
fulfilled. 

On the question as to who is a citizen of India on 
the date of the Constitution the Constitution is the 
sole law. The Citizenship Act refers to citizenship 
after the commencement of the C institution. On the 
question as to who is a citizen of India on the date 
of the Constitution. Arts. 5, 7 and 9 of the Constitu¬ 
tion are relevant. For, even if a person satisfies the 
requirements of Art. 5 of the Constitution, he would 
not be a citizen of India, if he has voluntarily acqui¬ 
red the citizenship of any foreign State. In both these 

articles, namely, Articles 7 and 9, the reference is to 
the period before the Constitution. 

Therefore, Articles 5, 7 and 9 have to be read to¬ 
gether and it is only after all the requirements of these 
articles are satisfied that a person can bo held to be 
citizen of India on the date of the commencement of 
the Constitution. If a person says that he was a citizen 
of India on the date of the commencement of the 
Constitution of India, the burden would be on him to 
prove that he is a citizen of India by reason of 
Articles 5, 7 and 9 of the Constitution of India, 
in other words, that he satisfies the requirements 
of Art. 5 and that he does not suffer from the 
disqualifications mentioned in Articles 7 and 9 of 
the Constitution of India. • 1963 (2) Cri L I 265 - 

(1963) 4 Cuj LR 1073 : AIR 1963 G:jj 226 (228 231 
232) (Pt B) (Prs 8, 17) (DB). 1 ' J1> 

[Reversed on facts in AIR 1995 S C 810.] 

—Art. 5—Person born in India a id domiciled in 
India at the commencement of Constitution—Sojourn 
to Pakistan —Whether citizen of India. 

Where a Mohammedan and his wife and children 
were born in India and were domiciled in India atth- 
commencement of the Constitution on 20th lamnrv 
1950 but left India for Pakistan for the first time 7n 
March, 19 )0, he and his family members must be con¬ 
sidered to be citizens of India within the provisions 
of Art. 5 of the Constitution. 60 Pun L R 69G -air 
1959 Punj 261 (263) (Pt A) (Pr 5). ' A 1 R 

: f Ar,s - ■?, a ».J 'Citizens of Intlia’-Persnn return, 

mg from Pakistan under temporary permit — Status 

xlf • 

An essential element of citizenship as defined in 
Art- 5 is that the person must have had his domicile 
m Ind,a at the commencement of the Constitution 
Domicile involves an intention to reside permanently' 

It i- immaterial whether the person had applied for 
permanent permit and only a temporary n,™ 1 

granted or that he only applied for a temporary ZZ 
mit. The fact remains that his entry i n Indff ^as 
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permitted only for a temporary period and therefore, 
he had not complied with the conditions in the 
provis > to Ait. 7 of the Constitution and he cannot be 
deemed to be a citizen of India. 1958 Cri L I 4 8 (2): 
AIR 1958 Raj 65 (69) (Pt D) (Prs 20, 21) (DB). 

3. “Person/’ whether includes a corporation. 

1-Arts. 5, 6, 7, 8, 9, 11, 12, 19, 32, Parts II and 

III—Citizenship Act (1955), Ss. 2 (l) (f)» 3, 4, 5, 6, 7 
and II — Cit izen— Includes only natural persons and 
not juristic persons like corporations — Citizen in 
Art. 19 has fame meaning as that in Part II — State 
Trading Corporation a company registered untfer 
Companies Act, 1960 —Not a citizen—Cannot main¬ 
tain petition under / rt. 32 lor enforcement of funda¬ 
mental right under Art. 19— State Trading Corpora¬ 
tion whether a department of Government. AIR 
1953 Raj 188; AIR 1901 Cal 258 ; A I R 1959 Cal 45 
and AIR 1953 Assam 177, Impliedly Overruled. 

Per Majority, (Shah and Das Gupta, JJ., contra):— 

The State Trading Corporation, a company registe¬ 
red under the Indian Companies Act, 1950, is not a 
citizen within the meaning of Art. 19 of the Constitu¬ 
tion and cannot ask for the enforcement of fundamen¬ 
tal rights granted to citizens under the said article. 
The provisions of Part III of the Constitution make 
it clear that the makers of the Constitution de'ibera- 
tely and advisedly made a clear distinction between 
fundamental rights available to ‘any person’ and tl ose 
guaranteed to ‘all citizens’. The rights of citizenship 
envisaged in Art. 19 are not wholly appropriate to a 
corporate body. The makers of the Constitution had 
altogether left out of consideration juristic persons 
when they enacted Part II of the Constitution relating 
to ‘citizen.hip, and made a clear distinction between 
‘persons’ and ‘citizens’ in Part HI of the Constitution. 
PartlH, which proclaims fundamental rights, was 
very accurately dralted, delimiting those rights like 
freedom of speech and expression, ihe right to assem¬ 
ble peaceably, the right to practise any profession, 
etc., as belonging to ‘citizei s’ only and tho-e more 
general rights like the right to equality before the 
law, as belonging to ‘dll persons.* 

Corporations may have nationality in accordance 
with the country of their incorporation; but that does 
not necessarily confer cil zenship on them. Part If of 
the Constitution when it deals with citizenship 
•refers to natural persons only. This is further made 
absolutely clear b> the Citizenship Act which confines 
it only to natural persons. These two provisions are 
completely exhaustive of the citizens of this country 
ud these.citizens can only be natural persons. The 
fact that corporations may be nationals of the country 
for purposes of international law will not make them 
citizens of this country- for purposes of municipal law 
or the Constitution. The word ‘citizen’ used in Art 19 
of the Constitution was not used in a different sense 
from that in which it was used in Part II of the 
Constitution. Observations of Mukherjee, J. in AIR 
1951 S C 41, Held, obiter. A I R 1954 S C 119 and 
A I R 1955 S C 061, Considered ; A 1 R 1953 Raj 188 
and A I R 1961 Cal 258 and A I R 1959 Cal 45 and 
A I R 1953 Assam 177, Impliedly overruled. 

Per Ilidayatuliah, J. (concurring)That State 
Trading Corporation cannot be regarded either by 
itself or by taking it as the aggregate of citizens, as a 
•citizen for the purpose of enforcing rights under 
Art. 19 (1) (f) and (g). The nationality of a corporadon 
is a different concept not to be confused with citizen¬ 
ship of natural persons. 

Per Das Gupta. J. (Contra) :—(1) The State Trading 
Corporation, so long as it consists whollv of citizens 
•of India, can ask for enforcement of the fundamental 
rights granted to citizens under Ait. 19 (1) (f) and (g) 
of the Constitution. (2) The State Trading Corpora¬ 


tion is not a department or organ or the Government 
of Tndia and can claim to enforce the fundamental 
right under Partllf of the Constitution against the 
State as defined in Art. 12 thereof. 

Per Shah, J. (Contra) : — (L) The State Trading 
Corporation a company registered under the Indian 
Companies Act 1950 is a citizen within the meaning 
of Art. 19 of the Constitution and can ask for the 
enforcement of fundamental rights granted to citizens 
under the said article; and (2) the State Trading Cor¬ 
poration is, notwithstanding the formality of incorpo¬ 
ration under the Indian Companies Act, 1956, not a 
department and organ of the Government of India 
with the entirety of its capital contributed by Govern¬ 
ment. Even if the State Trading Corp>ration be 
regarded as a department or organ of the Government 
of a India it will, if it be a citizen, be competent to 
enforce fundamental rights under Part III of the 
Constitution against the State as defined in Art. 12 of 
the Constitution. There is no warrant for restricting 
the enforcement of those rights on some implication 
that an agent or servant of the State if he or it be a 
citizen cannot enforce the fundamental rights again>t 
another body which cau be regarded also as a State 
within the meaning of Art. 12 of the Constitution. 

The State Trading Corporation has been constituted 
under the Indian Companies Act as a Private Limited 
Company. Its functions being commercial, it cannot 
be regarded as either a department or an organ of the 
Government of India. It is a circumstance of accident 
that on the date of its incorporation and thereafter its 
entire share-holding w r as held by the President and 
the two Secretaries to the Government of India. 
(1954) A C 584, Rel. on. (S) A I R 1955 S C 33 and 
A 1 R 1958 S C 507 and A I R 1958 S C 578 and aIR 
I960 S C 415 and AIR I960 S C 923 and A I R 1901 
S C 65 and AIR 1903 S C 548, referred to as procee¬ 
ding on the assumption that a company is a citizen 
and competent to enforce fundamental rights uud r Art. 

19 (1) if), (g) The State Trading Corporation of India 
v. Commercial Tax Officer 1963 Cur L J (8 C) 12 6 : 
0963) 33 Cun Cas 1057 : 0963)2 Comp L J 234 : 
(1963) 2 S C J 6o5 : (•964) 2 S C 4 201 : AIR 1963 
S C 1811 (1817. 1821, 1823, 1835, 1836, 1838, 1839, 
1840, 1849, 1S50) (Pt A) (rrs 11, 12, 23, 31, 64, OS, 
83, 89, 90, 113, 117, US). 

9 - Art. 5 — 'Citizen’ — Foieign Company—Fight 

under Art. 19* 

Assuming that a company can be a citizen as defi¬ 
ned in the Constitution, a foreign company possesses 
no rights of citizenship of this country and hen^e has 
no right under Art 19. Sewpujmrai fndrasanrai, Ltd. 
v Collector of Customs. 1958 SCI 1 199: 195SML 1 
(Cr) 929 : 1958 Cri L J 1355 : 1959 SCR 821 : AIR 
1958 S C 845 (8o6) (Pt I) (Pr 25;. 

-Aits. 5 (c) and 19 — Citizen — Corporation, if 

citizen. 

Article 5 applies to natural born persons and not to 
aitificial, persons. Hence a corporation cannot beheld 
to be a 'citizen* within the meaning of Art. 19. A I K 
1952 Punj 9. Rel. on A I R 1953 Kaj 188, Diss. from. 

A I 3 1951 S C 41; and A f R 1954 S C 119; Explained. 

ILR (1956) 2 All 12 : AIR 1955 All 595 (604) (Pt A) 

(Pr 32). 

-—Arts. 5 to 11, 19-Citizen — \ssociation registered 
under Societies Registration Act — Andhra Pradesh 
N. C. Os Association —Right to benefit of Art. 19 
Rule governing its recognition prohibiting agitation 
through press—Right of association to challenge vali¬ 
dity of Rule. See Ibid, Art. 19. (1960) 1 Lab L J 156 
(Andh-Pra). 

-Art. 5—‘Citizen’—Company incorporated in India 

moie than five years preceding 20th January, 1950 
If entitled to privileges granted by Art. 19 (l) fg). See 
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Constitution of India, Art. 19 (1) (g). AIR 1901 Cal 

258 . 

[Impliedly overruled in AIR 1903 S C 18LI]. * 

-Arts. 5, 19 —Whether a limited company incor¬ 
porated under the provisions of the Indian Compa¬ 
nies Act can be deemed to be a citizen, under Art. 19 
read with Art 5. Quaere. 64 Mad L W 851 : 1951-2 
Mad L Jour 382 : (1951) 2 FLR 229 : AIR 1951 Mad 
D74 (977) (Pt D) (Pr 8) (DB). 

-Art. 5 — Corporation is not a citizen within 

Art. 19. See Constitution of India, Art. 19. AIR 1952 

Punj 9 (DB). 

4* Domicile. 


•-Art.‘5 — Domicile — Principles deterininirg, 

stated. AIR 1955 S C 36. 

-Arts. 5 and 7—Domicile—Acquisition—Minor — 

Minor cannot acquire domicile different from that 
of guardian. AIR 1960 All 637. 

— Art. 5 — Domicile—Test to determine. 

“Domicile is the place where a man has his home 
or a person’s regular place of abode or generally 
speaking, the place where he has his permanent 
home. That place is properly the domicile of a per¬ 
son in which he has voluntarily fixed his abode, not 
for a mere special or temporary purpose, but with a 
present intention of making it his permanent home.” 
AIR 1951 Bhopal 1, Rel. on. 

Thus where it is clear that a person was born at 
Bhopal, had his education there and carried on busi¬ 
ness at this place since then, that he was married and 
was residing in a rented house, ration cards were 
obtained in his name, and his name was included 
amongst the voters in the Electoral Roll to general 
elections hel 1 in 1952 : Held, that the person had his 
permanent homo in Bhopal and as such had his 
domicile in the territory of India. 1954 Cri L J 602: 
AIR 1954 Bhopal 9 (11) (pt C) (Pr 14). 

-Art. 5—Citizenship—Domicile—Meaning. 

Domicile is the place where a man has his home or 
peison s regular place of abode or generally speaking 
the place where he has his permanent home. That 
place is properlv the domicile of a person in which 
he has voluntarily fixed his abode not for mere spe¬ 
cial or temporary purpose, but with a present inten¬ 
tion of making it his permanent home. 

Where it is not proved that a person has his domi¬ 
cile in India, the fact that he has been ordinarily 
resident in the territory of India for not less than 5 
years immediately preceding the commencement of 
the Constitut ion, does not help him to claim to be a 

cit-zen of India. 52 Cri L J 1239 : AIR 1951 Bhopal 
1 (2) (Pr 7). 


• j—Arts. 5 and 215 - Domicile-What is-Domici 
and permanent residence — Meaning 0 f domici 
used ir. Stare laws - (Government of India Act (193' 
S. 99)—(Citizenship Act (1955 1 , S. 3). 

Domicile means residenc e by choice w’ith tho i 
tention (if the residence being permanent in a par 
cular country, and a person’s domicile is that count 
in which he either has or is deemed by law to ha 
his permanent home. 

A . ^ C p\ on . . ca , ri 0lll V be domiciled in India as 
who e. T hat is the only country that can be considc 
ed in the context of the expression ‘Domicile’ and tl 
only system of law by which a person is governed 
he system of law which prevails in the whole cou 

trv and not any system of law which prevails in ai 
Province or State. 


Therefore in India a person has one citizenship of 
India. He has one domicile, the domicile in India 
and one legal system, the system that prevails 
[Vol. 3.1 Fn. D. 65. 


in the whole country The State v. Narayandas Mangi, 
lal Dayame. 59 Bom L R 901 : 1958 Cri L J 161 : 
ILR (195*) Bom 880 i AIR 1958 Bom 68 (71, 72) 
(Pt C) (Prs 4, 5) (FB). ' 


-Art. 5 - Domicile and nationality—(International 

law (Private) - Domicile). 

Nationality and domicile are two entirely different 
concepts in private international law. A man may 
have one nationality and different domicile. He may 
owe allegiance to one country and he may have a 
domicile in another country. Therefore, although the 
father of a person may continue to be a Goan National 
he can still change his do nicile 8nd give up his 
Goan domicile and acquire an Indian domicile. 58 
Bom L B 825 : ILR (19561 Bom 954 : AIR 1956 Bom 
729 (731) (Pt B) (Pr 11) (DB). 


-Art. 5—Bombay Prevention of Hindu Bigamous 

Marriages Act, 1940, Section 4 (b) - ‘Domiciled in 
this Province” signify persons residing in Bombay 
State and having intention to permanently reside 
therein — AIR 1952 Bum 451, Dissented from. See 
Bombay Prevention of Hindu Bigamous Marriages Art 
(25 of 19401, S. 4 (b). AIR 1955 Bom 439. * 



^Overruled on another point in AIR 1958 Bom 08 
B) and AIR 1900 S C 1329.] 


—Art. 5 — Person born in India having no domi¬ 
cile in India at commencement of Constitution -A 
Cannot acquire Indian Citizenship—Domicile-De. 
termination —Test - Foreigners Order. 1948,11 3 —* 
Citizenship Act U955), S. 5. 

A person having no domicile in India at the com¬ 
mencement of the Constitution, cannot be said to 

have become a citizen of India, under Ait. 5 of the 

Constitution, merely by reason of his birth at a place 
which happens to fall within the Indian Union 


Two constituent elements that are necessary for 
existence of domicile are (l)i residence of a particular 
kind and (2) an intention of a particular kind. There 
most be the factum and there must be the animus 


1 etitioner who was born in undivided India, was 
at the date of the commencement of the Constitution 
residing and serving in Pakistan where he resided 
from 1947 to 1957. ae€1 

He used to come to India on a Pakistani passport 
He came to Indian Union after 1955and settled there 
His application for registration as citizen under 
Citizenship Act was rejected and he was served with 
an order under R. 3 of Foreigner’s Order 1948 

d w C >o« g f‘V. m n *f a . V t lLdia - Jn a petition’unde^ 

Art. 220 of the Constitution, 


Held, (i) that the petitioner was not a citizen of 
India. The residence of his family in Indi* even 
though a circumstance in his favour, was not conclu¬ 
sive on the point in the absence of any material show¬ 
ing that he had not established a home in East PakisI 
tan, where he was living for years, even if an animus 
could be ascribed to him to come and settle in India 
the factum of his residence in India was wanting 
the absence of that fact, an Indian domicile could 
not be ascribed to him. AIR 19 : 5 5 C 30, Foil • atr 
1953 Cal 530 Rel. on (ii) Further since he could 
apply under S. 5 of the Citizenship Act only if he 
was not already a citizen oi India under the Consti 
tution an 1 this conduct on the part of the petit.oner’ 
made it lurther difficult for hnn to claim citizenshin 
un er Art. 5 of the Constitution P63) r\»i 
W N 99. ' ' ^“1 


—Arts. 5 and 7—Scope - Change of nationality- 
Proof —Passport and visa—Probative value of. 

A passport by itself is not a conclusive proof 
nationality. Hut it is accepted as a proof of the fan* 
by international agreement and the comity of nations 
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Where a Muslim who was an Indian national, 
migrated to Pakistan in 1950 on account of the com- 
rounai disturbances and having gone there, applied 
and obtained a Pakistani passport on making a decla¬ 
ration a terming that be was a Pakistani national. 

, thut he acted with deliberation in renouncing 

his Indian citizenship. By accepting a Pakistan pass¬ 
port he caused the sovereign State of Pakistan to ac- 
cept him as its citizen and to request other sovereign 
States ot the world to extend protection and safety 1o 

rrr S i a l a ^ ta ^ itizen ' AIR 1955 SC -82, Bel. on. 
J* A) a (p^3) ! AIR 1958 Cal 565 (56 '°- 567 > 


It is open to a person to acouire a domicile of choke-, 
by the combination of residence (factum) and intei>- 
tion of permanent or indefinite residence (animus- 
manendi), but not otherwise. To constitute residence- 
it need not be long. So far as the intention is con¬ 
cerned, it must amount to a purpose or choice, it musf 
be an intention to reside permanently or for an in¬ 
definite Period and it must be an intention of aban¬ 
doning, that is ceasing to reside permanently in the- 
country of the former domicile. Rosetta Evelyn Aft- 
au lah v Justin Attaullah, ILB (1954) 2 Cal 226 • 57 

33, V 34HSB) ! AIR 1953 031 530 (534) <Ft F) <P,S 32 ‘‘ 


Art. 5 Admiralty jurisdiction in respect of sup 
ply ot necessaries- Extent of—Domicile—Meaning of 
See Letters Patent (Calcutta), (1865), Cl. 32. AIR 195' 


• ~ Arl * 5—Acquisition of domicile after ■•British 
India ceased to exist* 

As a result of the provisions contained in the Indian 
Independence Act, a person who had originally the 
doneicile of British India unless he had subsequently 
acquired the domicile of some other country outside 
the ambit of the territories which were originally 
British India, would automatically acquire the domi- 
cite either of India or of Pakistan. 

Even if it were possible for a British Indian subject to 
retain (after 15th August, 1947) the British India 
nationality, a person who was not one habitually resi¬ 
dent within that portion of British India which 
became the Indian Dominion and was subsequently 
declared to be the Indian Republic, cannot, even on 
the principles applied to cession of territories acquire 
after the 15th August, 1947 the nationality oi the 
Dominion of India or the Republic of India that is 
Bharat. Rosetta Evelyn Attaullah v. Justin Atta¬ 
ullah, I L R (1954) 2 Cal 226 : 57 C W N 778 : AIR 
1953 Cal 530 (533, 534) (Pt B) (Prs 19, 28) (SB). 

•-Art. 5—Nationality how acquired* 

Two ot the different modes of acquisition of 
nationality is by subjugation after conquest or by ces¬ 
sion of territory. The inhabitants of the subjugated 
and the ceded territory acquire ipso facto by such 
subjugation or cession the nationality of the State 
which acquires the territory. Rosetta Evelyn Att- 
aullah v. Justin Attaullah, ILR (1954) 2 Cal 22G : 57 
C YV N 77S : A I R 1953 Cal 530 (533) (pt C) (Fr 22) 


Arts. 5, 6 and 7—‘Change of domicile’ is not ihe^ 
same as ‘migration’. 

The concept of ‘change of domicile’ is not the 
same as that of migration. In the case of ‘migration’ 
there is only animus manendi, the intention to remain- 
in a particular country but there is no animus rever- 
tend], the intention to return to the country of domi¬ 
cile. In the case of change of domicile, however, not 
merely the animus manendi is present, but also the 
animus revertendi. Therefore, the crucial distinction, 
is that, in the case of ‘migration’ a person leaves the 
country of his permanent home, but that, at the bock 
oi his mind, there is always the intention to return to* 

the country of his domicile ; whereas, in the case of 

a ‘change of domicile', the person not only leaves the* 
country of his home but he does so with the intention 
of never returning back to the country of his domicile. 

In the latter case the intention is to change his civil 
status, but not so in the former case. In the first case* 
he does not sever his tie with the country of his- 
domicile but intends to retain it. He leaves the 
country of his permanent home for some such pur¬ 
pose as following a profession, or for earning a "for¬ 
tune, or for employment in a job, and it does not' 
make any difference even though he may have to stay 
away for a long or indefinite period from his home to 
achieve this object. Thus, the two terms 'migration 1 
and ‘change of domicile' cannot be equated together. 
1964 (2) Cr L J 24 : (1964) 5 Guj L R 273 : I L F5 

(1964) Guj 66 : AIR 1964 Guj 128 (134, 135) (Pt C) 
(Prs 12, 13) (DB). 

, Art. 5—Widow retains domicile of her late hus- 
oand until changed bv her own act—-Constitution of 
Jammu and Kashmir, S. 6. AIR 1965 J & K 83* 

. Arts. 5 and 10 — Domicile of origin — Private- 
international law—Abandonment of domicile of ori- 


• -Art. 5-Domicile and nationality of individual 

—(Succession Act (1925), S. 9). 

Domicile refers to the Civil status of an individual, 
while nationality refers to his political status. Thus 
domicile and nationality are two quite different con¬ 
ceptions. A man may change his domicile without 
divesting himself of his nationality. Similarly there 
may be a change of nationality without a change of 
domicile. (1809) LR 1 Sc. arid Div. 441; (1932) 
Probate 9 and (1932) 147 L T 382, Foil. 

But where the State known as British India dis¬ 
appears, from after a particular date, from the map 
of the world, it is impossible for a person to retain 
either the nationality or the domicile of British India. 
In the case of a complete merger or ccsdon of a State 
it is not open to a person, who was a citizen of that 
State, which is now non-existent, or was domiciled 
therein, to continue to arrogate, even after its dis¬ 
appearance, either a citizenship or a domicile with 
reference to that quondurn State Rosetta Evelyn Att¬ 
aullah v Justin Attaullah, ILR (1954) 2 Cal 226 : 57 

C W N 778 : AIR 1953 Cal 530 (534) (Pt E) (Prs 30, 

31) (SB)* 

• Art. 5—Acquisition of dcw domicile—(Succes¬ 
sion Act (1925), S. 10)-(Domicile—Acquisition of). 


gin—Evidence necessary to show. 

According to the Private International Law every 
person has his domicile of origin and the evidence/ 
that is necessary to establish that that domicile of 
origin is abandoned and a domicile of choice is* 
accepted must be strong. ' 

K left for England in 1920 for higher studies in 
medicine. He belonged to an Ezhava family of the 
Travancore State. While in England he qualified him¬ 
self in medicine and started practice at Shefhled and 
was able to build up a comfortable practice. Subse¬ 
quently he got employed in the National Health* 
Scheme, and ho purchased a building in Sheffiled, 
where he housed his evening surgery. K was* in Eng¬ 
land for abuut SO years and he died there in October 
1950. During this period of 30 years he never came 
to India. However, from the letters received from K. 
it could be gathered that K wanted to come back tc- 
India after his insurance poliev matured and after he 
made enough money to lead a comfortable life in 
India after his return. Some of these letters expressed 
his intention to come back to India. 

Held, that K did not discard his domicile of origin- 
and acquire a domicile of choice. 1964 Ker L J 205 ; 
1964 Ker L T 252 : I L R (1964) 1 Ker 384 : A I F: 
1964 Ker 244 (247) (Pt A) (Prs 14, 17) (DB). 
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—Art# 5—Minor bom in Pakistan — Father domi¬ 
ciled in India—Minor is Indian citizen—Citizenship 
Act (1955), S. 3). 

Minor daughters of a father domiciled in India are 
Indian citizens under Art. 5 of the Constitution of 
India and 8. 3 of the Citizenship Act of 1955 even if 
they are born in Pakistan. Being minors they take the 
domicile of their father. 1956 M B L R (Civ) 442 : 
1956 M BL J 893 : A I R 1957 Madh-B 1 (3) (Pt F) 
(Pr 8) (OB). 

—Art. 5 —Domicile—Essentials. 

The two constituent elements that are necessary by 
English law for the existence of ‘domicile’ arei (1) re¬ 
sidence of a particular kind, and (2) an intention of a 
particular kind. There must be the factum and there 
must be animus. The intention must be a present 
intention to reside for ever in the country where the 
residence has been taken up. 

A person cannot have two domiciles and domicile 
of origin prevails until a new domicile has been 
acquired. Brevity of residence is not deterrent to the 
acquisition of a domicile if the necessary intention 
exists. 1956 Madh B L J 324 : Madh BLR 1956 
Civ 41 : ILR (1956) Madh B 216 : AIR-1956 Madh B 
250 (252) (Pt A) (Prs 7, 8) (DB). 


“Art. 5 — Domicile and citizenship of Indian 
Union — Indian domicile docs not do away with 
concept of subsidiary domicile of the constituent 
State — State domicile relevant in the matter of 
mioority, succession and marriage—Conflict betw een 
State laws and law’s made by Parliament relating 
to these matters to be resolved on principles ot 
Private International Law'. 

T A person belonging to a Constituent State of the 
Union under the Indian Constitution has a status 
distinct from, though subsidiary to, that (lowing from 
his Indian domicile or his p litical status as an Indian 
citizen, that status having relevance only for certain 
purposes. Thus while a person has the primary 
Indian domicile which contributes to the acquisition 
of citizenship, he may have secondary domicile 
which is the domicile of the State to which he 
beiongs though the importance of such secondary 
domicile is relevant only in some spheres. The re¬ 
cognition of such domicile may become imperative 
where the higher Indian domicile does not and 
cannot regulate a matter governed by a State law 
the c incept of an Indian domicile does not do away 
with the concept of ‘subsidiary domicile such as the 
domicile of the States and the latter may prevail for 
certain purposes notwithstanding there being the 

AiTCs S C3 m 3" e i£l.T ehenSiVe Injian d0micile - 


Article 24o of the Constitution declares the exten 
of laws to be made by Parliament and those of th. 
legislature of States. Each of such constituting State 
within the Union has a law of its own which it 
legislature can make for the whole or a part of tha 

ni ters l k" e ‘ SaC n nl iCt b,tween the two laws ot 
milters like minority, succession or marriage tin 

principles to be followed to resolve that conflict an 

the principles of Private international law There i 

MvS L7577’ S /tor-iTl v ‘ D * SUCh conflict. (1965) 

My S 100 (102, 105) (Pt A; (Prs‘l.3, 15. io/lT) (DB). 

——Art. 3 — Domicile — Acquisition of bv wife- 
Wife leaving for Pakistan with husband loses hei 

hu h" d .' ,,n 'C'le-Chauge of domicile after death ol 
husband Change of domicile of minor children. 

In the case of a dependant his domicile is thesamc 
as and change* (d at all) with, the domicile of the 
person on whom he is, as regards his domicile leiralk 
dependant. The domicile of a legitimateI inf?nt is 


determined by and changes with, that of his father 
while that of a married woman is the same as, and 
changes with, that of her husband. A domicile 
cannot be acquired by a dependant person through 
his own act. A wife therefore loses her domicile in 
India when she leaves with her husband for Pakistan. 
The case of her minor children is no better. A person 
on attaining his majority retains the last domicile 
which he had during his infancy until he changes it. 
A widow retains her late husband’s last domicile 
until she changes it. While, therefore, a widow can 
change her own domicile acquired by reason of her 
late husband’s migration, she cannot change that of 
her minor children. 1955 Nag L J 235 : ILR (1954) 
Nag 798 : 1955 Cr L J 28 : A I R 1955 Nag 6 (8) 
(Pt A) (Pr 9) (DB). V 


-Art. 5--Domicile—It is not to be inferred from 

fact of residence — Residence and domicile two dis¬ 
tinct things—Meaning of ‘domicile.’ 

Although residence may be some prima facie proof 
ot domicile, it is by no means to be inferred from the 
fact of residence that domicile results, even though 
the person had no other residence in existence or 
contemplation. Residence and domicile are two per¬ 
fectly distinct things. Domicile is an idea of law. 
It is the relation which the law creates between an 
individual and a particular locality or country. To 
e u ery j ac ^ u lt P^son the law ascribes a domicile and 
j domicile remains bis fixed attribute until a new’ 
and different attribute usurps its place. (1808) IS C 
and Div. 307, Rel. on. 

Held, having regard to the admission of the peti¬ 
tioner in his affidavit and the facts stated in the 
counter-affidavit of the respondents, the petitioner 
had not acquired domicile in India at the commence¬ 
ment of the Constitution and, therefore- had not ac¬ 
quired Indian citizenship under Art. 5 of the Con- 
o^ 965 B L J R 276 : AIR 1965 Pat 371 (372) 


~—Art. 5—Domicile —Domicile ff choice-Cnndi. 
fions necessary for acquiring domicile of choice — 
International Law (Private). 

In order to acquire a domicile of choice, two con 
ditions have to be fulfilled, (i) factum of residence in 
the country whose domicile is sought to be acquired 
and (ii) intention of permanent or indefinite residence 
in that country (animus manendi). Unless both these 
conditions coralline, no domicile of choice can ho 
acquired. AIR 1955 S C 36, Foil. 1965 B L J R 9m 


• M - V • V 










V* Aid 


tional Law (Private). 

A petson may have no home but he cannot be 
without a domicile and the law may attribute to him 
a domicile in a country where in reality he has not 
In order to make the rule that nobody can be without 

a domicile elFective, tho law assigns what is called a 

domicile of origin, to every person at his birth This 
prevails until a new domicile has been acquired so 
that if a person leaves the country of his origin with 
an undoubted intention of never returning to°it a.rain 
nevertheless his domicile of origin adheres toTiim 
until he actually settles with the requisite intention 
in some other country. A I R 1935 S C 36, Rel. on 
ro prove such an intention as is necessary to establish 

a change of domicile and in the absence of evidence 

that the intention actually existed (which can be 
shown by express declaration and in no other wavd 
the evidence must lead to the inference that if the 
question had been formally submitted to the person 
whose domicile is in question he would have ex" 
pressed Ins wish in favour of a chance Possihl. 
where the actual residence in tho acquired domicile 
has been very long, an unconscious change of mind 
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may be inferred, though it may be doubtful whether 
it would have been declared or admitted if the 
question had been actually raised. (1871) 41 L J Ch 
74, Appd. 

Held, on facts that when Art. 5 of the Constitution 
came into force, the particular candidate was domi¬ 
ciled in the territory of India. AIR 1964 Pat 417 
(428, 430, 431) (Pt B) (Prs 14, 15) (DB). 

-Art, 5—Domicile and nationality—Distinction. 

Domicile is different from citizenship. A person 
may have one nationality or citizenship and a diffe¬ 
rent domicile or he may have a domicile but no 
nationality. Ordinarily domicile has not the effect 
of altering a previous nationality. In a State, a person 
may be a member of civil society alone as distingui¬ 
shed from political society. Membership of the 
political society determines his political status or 
nationality on which depends his permanent allegi¬ 
ance or personal association to his sovereign. This 
membership of civil society, that is his domicile, 
determines his civil status. Domicile implies con¬ 
nection with territory, not membership or community 
which is at the root of the notion of citizenship or 
nationality. A person with a domicile may be stateless 
i.e., without any nationality. 1964 B L J R 322 : 1964 
(2) Cr L J 327: AIR 1964 Pat 384 (387) (Pt B) (Pr 7). 

-Art. 5—Domicile—Married woman—Domicile of 

—If can acquire new domicile during marriage. 

On marriage a woman takes the domicile of her 
husband, and during the continuance of the marriage 
at least cannot, by any act of hers acquire a new 
domicile. To permit'a married woman to acquire a 
domicile distinct from the domicile of her husband 
would be to undermine the.marriage tie. 30 Pat 21 : 
AIR 1951 Pat 434. 

•-Art 5 — Domicile — Political refugees from 

Austria residing in India since 1939 —See Divorce 
Act (1809), S. 7. ILR (1956) Punj 215 (FB). 

-Arts.5, 9—Essentials of citizenship—“Domicile” 

meaning of — Domicile of choice — Acquisition — 
Onus lies upon person claiming it* 

According to Art. 5, before a person could be en¬ 
titled to have the status of Indian citizenship on the* 
coming into force of the Constitution, he must have 
had his domicile in India, and then he must have had 
any one of the three qualifications which have been 
mentioned in that Article. 

The word “domicile”, broadly speaking, means the 
permanent place of dwelling, or home of the person 
concerned. Every person is supposed to have a 
domicile in law. This would usually be the place 
where the person is born, in the absence of any other 
domicile. 

Where a person wants it to be held that he had 
abandoned his domicile cf origin, a very heavy onus 
lies on him and he must lead clear and cogent evi¬ 
dence before he can be held to have discharged that 
onus. Mere residence in any other country, even for 
a ceitain number of years, cannot be held to be 
sufficient to give that person a domicile of choice 
where he has held any other domicile, namely, that 
of origin and where such residence does not appear 
to have been attended with the intention of making 
the other country his home. Constitution does not 
accept the concept of dual citizenship and, therefore, 
where a person says that he claims himself to be a 
citizen of another country cannot at the same time 
lay claim to citizenship of this country. 1902 Raj 
L W 399 » 1963 (1) Cri L J GG : I L R (1962) 12 Raj 
493: AIR 1963 Raj 11 (12, 13) (Prs 6, 7) (DB). 


—Art. 5 — Person carryW on profession in place 
other than his domicile — Change of domicile — If 
involved. ILR (1960) 10 Raj 351* 

-Art. 5 — Domicile essentials — Staunch Muslim 

Leaguer — Presumption of intention to remove to 
Pakistan—Residence in India—El feet on domicile. 

In the case of staunch Muslim Leaguers, which 
would include at least the Presidents of the Muslim 
Leagues of local areas, it would be a legitimate in¬ 
ference that they had the intention of removing 
themselves from India to live in Pakistan which they 
considered as their national home. The petitioner 
who was the President of the Marwar Muslim 
League, must be deemed to have lost the animus of 
remaining permanently in India. The residence in 
India thereafter did not affect the question of his 
domicile. 1958 Cri L J 418 (2) : A I R 1958 Raj 65 
(68) (Pt B) (Pr 13) (DB). 

Art. 5 Citizenship—Domicile—Minor—Father 
muslim and resident of India prior to partition — 
Minor entering India bv Pakistan Passport and over¬ 
staying in India — .Father practising in India after 
partition — Prosecution of minor under Foreigners 
Act—(Foreigners Act (1916), Ss. 9 and 14) (Citizen¬ 
ship Act (1955)—(International law (Private)). 

The accused who was a minor, was being prose¬ 
cuted as being a foreigner, namely, a Pakistani 
nati nal who had contravened an order made under 
the Foreigners Act. The charge framed under S. 14 
was that she had entered India by Pakistani Passport 
with visa, remained in India even after the expiry of 
the extended period and did not leave India even 
when ordered to do so. The question was whether 
the charge would be quashed on the ground that she 
was the daughter of a person who was an Indian 
national and the accused being a minor daughter of 
such a person had under the law the same nation¬ 
ality as her father, namely, Indian, and, therefore, 
she had committed lo offence by continuing to stay 
in India : 

Held refusing to quash the charge that the first 
condition under Art 5 of the Constitution of India 
for considering a person (in this case, accused’s 
father) a citizen of India was that the person should 
have his domicile in the territory of India. The tact 
-*at a person had been a resident of Indo-Pakistan 
Dominion prior to partition did not make him auto¬ 
matically a person with domicile in one or the other 
Dominion. Mere residence or following a particular 
profession in India by the father of the girl is not 
conclusive :for the purposes of determining his domi¬ 
cile This is a question of fact. 

Under S. 9, Foreigners Act, 1940, the burden of 
proof was on the accused that she was not a foreigner 
namely a Pakistani. 

While under the International law it is true that a 
minor acquires the citizenship or nationality of her 
father, and continues to retain it until she becomes of 
age and renounces it, there is a provision in the 
Pakistan Citizenship Act (No. II of 1951) which 
permits a minor child to obtain citizenship of 
Pakistan by application in a prescribed manner by a 
parent or guardian of the minor child. (1959) Ra 
L W 322 : ILR (1958) 8 Raj 833. 

5. “In the territory of India.” 

-Art. 5—Migration. See Pakistan Citizenship Act 

(1951|, S. 3 (d). 1963 (1) Cri LJ 724 i AIR 1963 Al 
260. 

-Art. 5 (a) — Person born and domiciled in India 

prior to coming into force of Constitution — Going to 
Pakistan for short time — Coming into India on 
Pakistan passport — No decision of Central Govern- 
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ment under S. 9, Citizenship Act — Overstay in India 
— He cannot be prosecuted under S. 14 of Foreigners 
Act for breach of para. 7 (2) of Fore gners Orders. 
See Foreigners Aot (1948), .8. 14. 1913 (1) Cri L J 

817 All). 

-Art. 5— Applicability — Person co opting for 

Pakistan in 1947 but returning to India within six 
months—Right to citizenship— Registration — Effect. 
S^e Citizenship Act (1955), S. 5 (1) (a). AIR 1959 All 

79 (DB). 


-Arts. 5 and 7—Applicability—Persons of Indian 

origin migrating to Pakistaa— Effect. 

The language used in Art. 7 is that a person who 
migrated to Pakistan after the tirst day of March, 
1947, was not to be deemed to be a citizen of India 
notwithstanding anything in Art. 5. 1958 All VV R 

(HC) 774 : 1958 All L J 729 ; ILR ('959, 2 All 426 : 
AIR 1959 All 79 (SO) (Ft B) (Pr 2) (DB). 


-A»ts 5 and 7—Migration and domicile — Minor 

or married woman. 

Where two Muhammadan minor married girls wh° 
were residents of India left for Pakistan along with 
their parents in 1947, their husbands who were 

citizens of India remaining all along in the territory 
of India. 

Held, that the girls could not be said to have 
migrated to Pakistan in 1947, as they could not in 
law change their domicile of origin and shift to 
Pakistan with the intention of resettling there. Under 
S. 18 of the Indian Succession Act (XXXIX of ’925) 
their domicile must be deemed to be the domicile of 
their husbands. As a matter of fact they were both 
Indian citizens by birth aho. So long as the marriage 
subsisted they could not change their dom cile at 
their will and during their minority the only persons 
who could decide such questions for them were their 

husbands, who were their legal guardians AIR 1951 
All 18; AIR 1952 All 257; AIR 1951 Pat 434; Beele's 
Conflict of Lavs', Rel. on. 1954 Ail J. J 156 ; 1954 
All W R (HQ 256 ’ILR (1955) 2 All 652 : A I R 
19ol All 456 (456, 457) (Prs 4, 5, 6) iDB). 


i o an< ^ ? Person migrating to Pakistan after 

1-3* 1J47 is not deemed to be citizen of India —Person 
migrating after 1950 - Art 7 applies - Citizenship 
Act does not deal with regaining of citizenship al- 
ready lost under Art 7 - (Citizenship Act <1955), 
3.9). See Ibid, Art. 7. AIR I960 Andh Pra 106. 


r 5 ~ ^cope — Person migrating from India 

alter Constitution came into force — Art 7 is not 

attracted. See Ibid, Art. 7. (1902) 2 Cri L I 130 
(Assam). J 


I ^ rt ‘ ^- Domicile — Intention — Person born in 
territory allotted to Pakistan continuing in India — 
Obtaining of Indian passport— Inference. 

Whether a person abandons his former domicile 

and acquires another is a question of fact and depends 

on the intention of the person concerned as shown 
by his conduct. 


Where the petitioner who was horn in East Rengal 
(now Eastern Pakistan), came to Calcutta in 1943 and 
continued to live and work in India for 17 years and 
there was nothing to show that he had an intention 
of going back to his place of birth, and he had 
openly taken an Indian passport : 


Held, that it was established that the petitione 
had the intention of being domiciled in India, an. 
had become an Indian citizen. Article 5, therefor. 

kTi U A o" - e rv ,m to l 16 called an Indian citizen 
(Pt B) (I- 3) ' Dl '’ lln S uished - AIK Cal 740 (741 


- Arts 5 and 7— Migration—Essentials—Petitioner 

born in India migrating to Pakistan in September, 
1947 Rt turn to India in lune, 1956 on Pakistani 
passport an^ C visa — Overstay in India till 1961 —• 
Order of deportation —Validity Assuming that peti¬ 
tioner was not a foreigner when he entered India he 
could not be deemed to be citizen of India in view 
of Art. 7—Foreigners Act (1946), S. 2 (a) as amended 
by Act Xl of 1957—Effect — Amended definition of 
foreigner applies and petitioner must be held to be 
foreigner. 

The expression ‘migration’: in Art. 7 contains two 
concepts, viz.. (1) transference from one place to 
another, and \2) the intention to take the destination 
a place of abode or residence in future. 

Held on facts, (i) that the facts clearly showed that 
petiti mer went to Pakistan with the intention of 
settling down permanently and that would mean that 
he migrated to Pakistan after 1-3-1947 within the 
meaning of Art. 7 of the Constitution of India and is 
not to be deemed to be a citizen of India. 1955 S C J 
311, (S) AIR 1955 S C 282, Rel. on; 1982 M L J (Cr.) 
80 ; AIR 1901 S C 1467 Dist. (li) (hat even assuming 
that the petitioner was not a foreigner when he 
entered India in June, 1950, by reason of the altered 
detinition of a ‘foreigner’ made by the Foreigners 
Laws (Amendment) Act of 1957 which, though 
enacted on 2-4-1957 was to be deeme.l to have come 
into force from 19 1-1957, the petitioner became a 
foreigner by his not being on that day a citizen of 
India. Even assuming that the petitioner had a 
vested right of not being considered as a foreigner, 
Parliament nevertheless has authority to deprive by 
legislation such vested right. AIR 1982 Guj 194, Dist.; 
AIR 1901 Orissa 150, Rel. on ; (iii) that the order of 
deportation passed against the petitioner was perfectly 
valid. (1963) 4 Guj L R 247 : AIR 1963 Guj 48 (49, 
50) (Prs 4, 6) (DB). 

-Arts. 5, 7 and 10 - Citizen of India-Petitioner 

horn in India in 1938—Migration t » Pakistan in 
1953 during minority— Return to India in 1954 on 
Pakistani passport — Renunciation of citizenship— 
Declaration of Pakistani nationality by minor — 
Binding nature — Absence of order by Central 
Government under S. 9 (2) of Citizenship Act — Pre¬ 
sumption of renunciation cannot be made. 

Held (i) that the petitioner being a minor at the 
time of migration to Pakistan could not be said to 
have voluntarily migrated to Pakistan so as to make 
Art. 7 of the Constitution applicable to his case, (ii) 
As ptti ioner’s einry into India on the strength ot a 
Pakistani passport was prima fade proof that he was 
a foreigner, it was for him to establish that he was 
not a foreigner and to rebut the prima facie case 
against him that he was a foreigner. But as he was 
hardly 16 years of age when he applied for the pass¬ 
port in Pakistan his declaration could not be said to 
be bindiDg. Ilis very conduct in applying for passport 
would itself be evidence of rebuttal against the pre¬ 
sumption that he had gone to Pakistan with the desire 
or intention to abandon his citizenship of ind ia. (iii) 
He could not be deemed to be a foreigner even under 
the Foreigners Laws (Amendment) Act, 1957, because 
the question of renunciation of a citizenship would 
have to be decided by the Central Government, as a 
Tribunal under S. 9 (2) of the Citizenship Act of 
1955. (1962) 3 Guj L R 85 : AIR 1962 Cuj 194 (195 
196, 197) (Prs 6, 7, 8, 10) (DB).. 

-Arts. 5 and 7— Wife horn in India and domiciled 

there migrating to Pakistan after 1-3-1947—^he is not 
ciiizen of India even if her husband has rem d >ed in 
India. AIR 1955 S C 282, Rel. on. ]956 M B I. R(Civ) 

442; 1956 MP L J 893: AIR 1957 Madh-B 1(2) 
(Ft A) (Pr 3) (DB). ' 
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5 ,> 6 -T 4 ? nd 9“Acquisition of citizenship — 
Migration Citizenship Act (1955), Ss. 3 and 4. 

Newaskar, J. (agreeing with Shrivastava, J., Naik.J., 

Contra)..— Migration reierred to in Art. 7 of the 

Constitution has reference to a migration between the 

period of 1st March, 1947 and 26th January, 1950 

on y and has no application to the migration of a 

person to Pakistan subsequent to the coming into 

force of the Constitution : (S) AIR 1950 Madh B 211, 
Dissented from. 

Shrivastava, J., (Naik, J., contra) Arts. 5 , 0 and 7 

piovide .or citizenship as it accrued on the date of 
the commencement of the Constitution and there was 
no intention to provide for acquisition or loss of 
citizenship after that date in these articles. Art 9 
likewise, is restricted to cases of acquisition of citizen¬ 
ship of any foreign State before the Constitution. 

rJ C ^ it / 0D i 0f ci L tize ^ shi P a f ^r the Constitution was 
provided for by the Citizenship Act, 1955. Under 

u le u Ct wI \ ich deal with acquisition of 
by birth and descent, the provisions are 
restricted to the acquisition after 25th January, 1950. 
Similarly, the other provisions of the Act apply to 

f ? e p ^ r . lod Q ftf r tJle commencement of the Constitu¬ 
tion. liie Act does not touch the question of those 
persons who were citizens or deemed to be citizens at 

tne time ot the commencement of the Act, except in 

the context oi the termination of such citizenship, 
the provisions in the Constitution and this Act 

w n n i eac ^ other and have to be read together. 
I960 M P C 633 : I960 M P L J 1246 : 1961 (1) Cri 

/do 51 ?.’. 1961 Jab L J 662 : AIR 1961:Madh Pra 110 

91) 3 (DB) 14, 123 ’ ^ (Pt A> <PrS 14, 15, 73, ?4, 9 °’ 

~r * rts -5 at| 3 7— Nationality—Migration—Meaning 

oriA'.'.'i!) 61 ' *• 8 ' 1965 » “ «• > 


A !^Applicability—Person residing in Lahore 
since 1946—No intention to acquire Indian Domicile 

Lntry in India in 1953 on Pakistan passport — 
Isttect—Acquisition of Indian citizenship — Citizen¬ 
ship Act (1955), S. 3). 

Held on facts that to • bring the Petitioner's case 
within tne ambit of Art. 5, it was necessary for her 
prove two things (1) that she had her domicile in 
_ne territory of India at the commencement of the 

onstitution; and (2) that she was born in the territory 
ot India. 

(2) that even though the securing of a passport from 
a foreign country may not be considered to be conclu¬ 
sive proof of the nationality of the applicant, it 
certainly raises a strong presumption in favour of the 

citizenship asserted by her, for the purpose of securing 
the passport. 

(3) that as the petitioner secured a passport from 
Pakistan and as her statement in the application con¬ 
clusively showed that she had never before entertained 
any real desire to acquire Indian citizenship or even 
i ndian domicile she could not claim to be a citizen of 
India. 1959 Cri L 1 1018 : I L R 1959) Punj 13 IS : 
AIR 1039 Punj 375 (376, 377, 378) (Pt A) (Prs 3, 4). 

6. ‘‘Ordinarily resident’’—Clause (c). 


U955), S. 9 (2). 1964 (2) Cri L J 399 j AIR 1964 Bom 

“ 5 < c ) — Acquisition of Indian citizenship — 

Conditions necessary for - Mere residence for not 

Jfnm.V V t® / ea « not enough — Person must be 
domicile of India at the commencement of tha Con- 

residence Dom,cile cannot be inferred from Jong 

In order that a person may be deemed to be a 
citizen of India, two conditions must be satisfied, 
une, that at the commencement of the Constitution 
the person claiming citizenship must have had his 
e ln .. ,be territory of India. In addition to this 
condition either of the three conditions mentioned in 
Cls. (a), (b) and (c) of Art. 5 must be satisfied. The 
article requires that mere residence for a period of 
not less than five years would not be enough, but the 
additional condition is that he must have had his 
domicile in the territory of India at the commence¬ 
ment of the Constitution. Domicie cannot be inferred 
trom the mere fact of long residence. For establish¬ 
ing domicile two conditions are absolutely necessary 
to be satisfied. One is the factum of residence and 
the other is the present intention to make the country 
his permanent home. From the mere fact that a per 
son had come to stay in India in 1935 it is not pos¬ 
sible to come to the conclusion that for that reason 

? ad , a r s0 fornl ? r intenti °n. on or before the 
-0th of Januap’ 1950, of making India his perma¬ 
nent home. Unless, it is established conclusively, 
that a person has abandoned his domicile of origin, 

no domicile of choice can be inferred. In the absence 
of the animus of acquiring of domicile of choice 
being positively proved, coupled with the factum of 
residence, the abandonment of the domicile of origin 
and the acceptance, of a domicile of choice caDnot°be 
held proved. Inasmuch as domicile has been madeone 
condition precedent for the acquisition of citizenship 
under Art. 5 even nationality is to that extent, made 
dependent on domicile. 66 Bom L R 216 i 1964 Mah 
M 416 i 1964 (2) Cri L J 399 : I L R (1964) Bom 

^D 8 R 1964 B<>m 235 ^ 238, ;240, 24 U B) 

(r rs O t o/. 

Art. 5—Nationality of resident of ceded terri- 

A person habitually resident in a ceded territory 
acquires ipso facto the nationality of the State to 
which the territory has been transferred, and loses 
the nationalitv of the ceding State. Rosetta Evelyn 
Attaullah v. Justin AttauIIah. 57 C W N 778 ; ILR 

(1954) 2 Cal 226 : AIR 1953 Cal 530 (533) (Pt D) 

(Pr 26) (SB). ' ' 

-Art. 5—‘Citizen —Domicile in India—Intention 

to reside permanently in India—It essential. 

A person would be a citizen of India under Art. 5 
(c) of the Constitution only if he had ‘his domicile' 
in the territory of India at the commencement of the 
Constitution and domicile would be a matter involv¬ 
ing inter alia the intention of the party to reside 
permanently in this country. ILR (1960) Mad 697 : 
(I960) 2 Mad L J 290 : AIR 1961 Mad 129 (146) 

(Pt Q) (Pr 59) (DB). 


tory. 


• Ar[ S- 5 (c) and 9—Rights of citizenship—Ques¬ 
tion as to acquisition and termination of — Determin¬ 
ing authority—See Citizenship Act (1955), S 9(2) 
AIR195S Andh Pra 761. ' 1h 

7 — Permanent resident — Domicile — See 

Assam Education Department Rules and Orders, 
Ula P JI « Pr. 33. AIR 1958 Assam 25 (DB). 

n ... A r t. 5 (c)—Question whether accused was Indian 
Citizen—Jurisdiction to decide—See Citizenship Act 


Art. 5, Cl. (c) — Citizenship—Essential condition. 

Where a person claims to he a citizen of India 
under Art. 5, Cl. ^c), he must establish that he had 
his domicile in the territory of India and as to whe¬ 
ther he had been ordinarily resident in theteriitory 
of India for not less than five years immediately pre¬ 
ceding the commencement of the Constitution, i e., 
the 20th of January, 1950. Both these conditions 
must co-exist before he can claim to be a citizen of 
India under Art. 5. ILR (1959) Puni 333 : AIR 1959 
Punj 175 (178) (Pt B) (Pr 15) (DB). 
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-Art. 5—Foreign judgment cannot confer Indian 

ofttionality* 

A foreign judgment cannot confer Indian nationa¬ 
lity on a non-Indian national, and indeed it would be 
a dangerous proposition if adjudication by foreign 
tribunals could confer on a non-Indian the status of 
an Indian nati >nal. 1957 Cri L J 537 : 59 Punj L R 
282 : ILR (1957) Punj 974: AIR 1957 Punj 86 (87) 
<Pt E) (Pr 21) (DB). 

7. Intending evacuee. 

-Art. 5 — A person who is declared to be an in¬ 
tending evacuee under S. 19 of the Administration of 
Evacuee Property Ordinance (1949) is still a citizen 
‘of India. AIR 1951 Mad 930 (934) (DB). 

8. Onus of proof. 


A I R 1956 Bom 729 (729, 730, 731) (Pt A) (Prs 3, 
13) (DB). 

—Art* 5 — Indian domicile — How acquired — 
Change in domicile of birth — Burden of proof — 
'Mere long residence in India—Effect of. 

It is a cardinal principle of private international 
law that a party is really anchored to his domicile of 
birth, if he has a domicile of birth; and a very clear 
intention must be apparent from his conduct to show 
that he wrenched himself free from that domicile of 
birth and deliberately by a due process of intention 
and conduct acquired another domicile. 

The onus of proving that a domicile has been 
chosen in substitution for the domicile of origin lies 
upon those who assert that the domicile of origin has 
been lost. 


^ - Art. 5—Domicile —Determination of—Chang< 
jf domicile - What must be proved -Burden of proo: 
is on him who asserts that domicile of origin ba; 
been lost-international law (Private). 

The law attributes, to every person at birth a domi. 
'Cile which is called a domicile of origin. This domi¬ 
cile mav bo changed, and a new domicile, called a 
domicile of choice, acquired. The former kind oi 
domicile is received by operation of law at birth 
while the latter kind of domicile is acquired later by 
the actual removal of the individual to another 
^ ou °f r y accompanied by his animus manendi. The 
domicile of origin of an individual is determined by 
the domicile at the time of his birth, of the person 
upon whom he is legally dependent. As regards 
•change of domicile, any individual who is not under 
disability may at any time change his existing domi- 

•cile and acquire for himself a domicile of choice by 
the fact of 

residing in a country other than that of 
'his domicile of origin with the intention of continu¬ 
ing to reside there indefinitely. The onus of proving 
a domicile has been chosen in substitution for 
the domicile of origin is upon those who assert that 
the domicile of origin has been lost. The domicile 
kcontinues till a fixed and settled intention of 
•abandoning the same and acquiring another as the 
so.e domicile is clearly established. It must be estab¬ 
lishes (liat the individual who is alleged to have 
changed his domicile of origin has voluntarily fixed 
the habitation of himself and his family, in the new 
country not for a mere special or temporary purpose, 
out with a present intention of making it his perma¬ 
nent home. (1369)1 Sc. and Div. 44L and (1878) 9 
'-h. D 441. and (1888) 40 Ch. D. 216, Rel. on. 

Held, on facts, that when Art. 5 of the Constitution 
came into force, the respondent candidate for election, 
had formed deliberate intention of making India his 
■nome with the intention cf permanently establishing 
taimself and his family in India and was, therefore*, 
dorniciba in the territory of India. A I R 1964 Pat 
7ik'-A^rmed. K e dar Pandey v. Narain Bikram s ah 

! 9 f ® 5 .£ *0 R * <1805> 2 S C A 702 s A I R 1966 
S C 160 (163, 164, 165, 106) (Prs 10, 12, 15, 18, 2 


Art. 5— Prosecution under S. 14 of Foreigne 

Act — Accused defending that he was domiciled 
•xndia when Constitution came into force—Burden 
upon him and he should be given a chance to pro- 

^ ^ ^3 Guj 220, Reversed —See Foreigners A 
(19461, S. 14. A I R 1965 S C 810. 8 

Arts. 5, 6 and 7 Lo<s of citizenship — Onus 
Proof. 1963 (1) Cri L J 724 : A I R 1963 All 260. 

-Art. 5 —Domicile - Person born in Goa of Go; 

parents coming to Bombay in boyhood, taking educ 
tion, residing and doing his father’s business -Indfi 
domicile held established — (foreigners Act (1Q4( 
Ss. 2 and 3) — (International Law (Private) — D 
-ctied 58 Bom L R 825 : I L R *(194(i) Bom ‘ 


Even under Art. 5 of the Constitution it is neces¬ 
sary that the person should have been domiciled in 
India. Residence is purely an incidental factor which 
goes up to build domicile. 

The mere statement by the person that he had a long 
residence in India and bad his family here perse can¬ 
not form the foundation of his claim that he is domi¬ 
ciled in India. 

Held, on facts that the petitioner who was born in 
Goa and was therefore Portuguese subject by birth 
had failed to establish that he was an Indian national 
in spite of his long residence in India. AIR 1956 
Bom 501 (502, 503) (Prs 3, 4, 6). 

™Arts. 5, 226—Onus—Proof. 

The requirements of Art. 5 (c) are that a person 
must have his domicile in the territory of India and 
that he must have been a resident in the territory of 
India for a space of not less than five years imme¬ 
diately before fanuary 26, 1950. Where in a proceed¬ 
ing under S. 3 (2) of the Foreigner’s Act the person 
proceeded against avers his domicile in India at the 
time of the commencement of the Constitution and 
that he had been residing in the country for a period 
of five years before its commencement, he takes upon 
himself the duty and responsibility of proving that 
averment. A bare statement to that effect in the peti¬ 
tion upon which he asks the Court’s assistance for 
the issue of a writ, would not satisfy the requirements 
of Art. 5. 1963 (2) Cr L J 210 (Cal). 


-Art. 5—Domicile, change of—Burden of proof. 

Change of domicile depends on the intention of a 
person to make a particular place his permanent home 
and therefore depends on certain facts. The onus of 
proving his domicile is upon the petitioner. The 
animus may be inferred by the factum of residence 
within the new domicile, but in order to warrant 
that inference the quility of the residence must be 
taken into account and mere length of residence is 
not of itself sufficient. A fixed ana settled purpose, a 
final and deliberate intention have to be established 
before a change of domicile can be proved. 1930 A C 
588 and 1904 A C 287, Rel. on. A I R 1961 Cal 408 
(410, 411) (Pt B) (Pr 12). 


Arts. 5, 7 and 226 — Onus of proof — (Indian 
Permit System Rules (1949), R. 31) — Citizenship 
Act (1955). 9. 10) — Evidence Act (1872), Ss. 17, 21 
and 101, 104). 

Held, on facts (l) that although the petitioner was 
an Indian citizen so far as Art. 5 was concerned, he 
ceased to be so under Art. 7 by having migrated to 
Pakistan after the first day of March, 1947. He could 
regain his citizenship only by returning to India 
under a permit for resettlement or permanent return 

ia^ d c rooo T1 er the authorit y of any law. AIR 
19o5 b C 282, Rel. on. 
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(2) Buie 31 of the Indian Permit System Rules had 
no application to the case. 

(3) Action 10 of the Citizenship Act also was not 
applicable to the facts of the case. 

(4) The passport might not be conclusive evidence# 
but wa> prima iacie evidence cf his nationality and a 
heavy onus lay on the petitioner to disprove the fact, 
ihe petitioner might adduce evidence about his 
nationality in the criminal action but it was not 
possible to consider evidence in the writ proceedings. 

1 1 W N 589 passports could be cance Hed. (’58) 62 


, Arts. 5,7,6 and 220—Word ‘Migrate’—Mean* 
ing — Person coming to India on Pakistani pasfport 
and visa st-.ymg beyond the period mentioned there- 
ui Determination whether he migrated to Pakistan 
“° nus to prove that he is Indian citizen which in¬ 
cludes the burden to prove th*t his case does not fall 
under Art. 7 lies on such person—Determination in¬ 
volving complicated questions of fact cannot be 
undertaken in proceedings on habeas corpus peti¬ 
tion. 


A r c e * ac , *“ a t a P-rson who has been granted 
certificate by a competent authority that he is 
subject of the Jammu and Kashmir State, is staying 
a town in ihe portion of the State, in occupation 
ol Pakistan, cannot deprive him of his status as a 
Mate su ject, unless it is shown that he has per- 

A1R 1959 J&K32 


• Aft. 5 Ex parte decree passed by Amristar 
Court against State subject on 4th July, 1951-Decree 
it executable in State. See Jammu and Kashmir Civil 

c a ‘a °* ^977), (Smt.) (before Amendment of 2011), 
S. 44. AIR 1955 J & K 5 (FB). 


ARTICLE 6 

® r t• 6— Prosecution under S. 14 of Foreigners 

Act —Accused defending that he was domiciled in 
^ nd,a when Constitution came into force—Burden is 
upon him and he should be given a chance to prove 
it. A I R 1963 Guj 226, Reversed on facts. See Foreig¬ 
ners Act (1946), S. 14. AIR 1965 S C 810. 


For the purposes of Art. 7 of the Constitution, the 
word ‘migrate’ has the same meaning as is given to it in 
Art. 6. Therefore in order to decide w’hether a person 
has migrated from the territory of India to Pakistan, 
the main question which has got to be considered in 
each case would be whether the person who went to 
Pakistan did so with the intention of residing there 
permanently. The determination would require an 
investigation into not only die factum of departure 
but also i to the intention of such person. AIR 196L 
S C 58 Rel. on. Where a person who has en f ered 
India on a Pakistani passport and visa and has stayed 
beyond the duration mentioned therein is sought to 
be deported by an order under S. 3 (2) (c) of the 
Foreigners Act, resists the order by alleging that he 
is a citizen of India the o; us to prove that he is an 
Indian citizen lies on him. This onus also includes 
the burden to prove that his case does not fall under 
Art. 7 of the Constitution, ft is not enough for him 
merely to prove that he became the citizen of India 
under Art. 5. If it is alleged that he had migrated, 
during the relevant time, from India to Pakistan, and, 
if it is admitted that the person had actually departed 
from India to Pakistan, during the relevant period, 
then, the burden will lie upon that person to esta¬ 
blish that he had gone to Pakistan in such circum¬ 
stances that his departure did not amount to migra¬ 
tion within the meaning of Art. 7. 

Since the circumstances under which he stayed in 
Pakistan, and also his subsequent conduct during the 
whole of his stay require evidence to be adduced by 
both the sides, the same cannot be undertaken in 
proceedings on a petition for habeas corpus. 1964 (2) 
Cr L J 24 s (1964) 5 Gui L B 273 : I L R (1964) Guj 
66 : AIR 1964 Guj 128 (133) (Pt A) (Pr 10) (DB). 

-Art. 5—After service of externment order, onus to 

prove that the person is not a foreigner is on him — 
Minor’s citizenship depends on that of guardian— 
Guardian Indian citizen—Minor would be deemed to 
be Indian citizen even if he had been to other country 
with another person. See Foreigners Act (1948), S. 3 
(2) (c). 1963 M P L J (Notes) 30. 

—Art. 5-Charge under S. 14, Foreigners Act— 
Burden of proof. See Foreigners Act (1946), S. 14. 
1965 (2) Cri L J 232 : AIR 1965 Orissa 145. 

—Arts. 5, 6, 9— Passport to Indian national — It is 
no proof that he acquires foreign citizenship. See 
Citizenship Act (1955), S. 9. AIR 1961 Ri| 122 (DB). 

9. Applicability to faramu and Kashmir. 

”7—Art. 5 ~ Subject of Kashmir State residing in por¬ 
tion of State, under Pakistan occupation — Whether 
ceases to be State subject. 


•-Arts. 6, 5, 7, 8, 9, II. 12. 19, 32. Parts II and 

j7i Cl ^? enship Act (1955 )> Ss - 2 (1) (0 3, 4, 5, 6, 7 
and II CitizeD — Includes only natural persons and 

not juristic persons like corporations — Citizen in 
Art. 19 has same meaning as that in Part II—State 
Trading Corporation a company registered under 
Companies Act, 1950—Not a citizen—Cannot main¬ 
tain petition under Art. 32 lor enforcement of 
fundamental right under Art. 19—Stat-i Trading Cor¬ 
poration whether a department of Government—AIR 
1953 Raj 188 and AIR 1901 Cal 258 and AIR 1959 
Cal 45 and AIR 1953 Assam 177. Impliedly over¬ 
ruled. See Ibid, Art. 5. AIR 1963 S C 1811- 

Art. 6 — Time of migration —Intention to 
reside permanently in India—If necessary at first* 

In the absence of anything to indicate a contrary 
intention the migration which is made an essential 
requirement for this purpose must have taken place 
before the commencement of the Constitution. ‘Mig¬ 
rated to the territory of India’ means ‘migrated’ at 
any time before the commencement of the Constitu¬ 
tion to a place now in the terrilory of India. 

When the framers of the Constitution used the 
words ‘migrated to territory of India’ they meant 
‘come to the territory of India with the intention of 
residing there permanently’. The only explanation of 
their not expressly mentioning ‘domicile’ or the 
‘intention to reside permanently’ in Art. 8 seems to 
be that they were confident that in the scheme of this 
Constitution the word ‘migration’ could only be 
interpreted to mean ‘come to the country with the 
intention of residing there permanently'. Though at 
the point of time a person moved into new place or 
new country he cannot be said to have migrated to 
th is place or country he should be held in law to 
have migrated to this later place or country at the 
later point of time when he forms the intention of 
residing there permanently. AIR 1959 Punj 175- 
Affirmed. Shanno Devi v. Mangil Sain, (1961) 1 S C J 
201 : (I960 1 S C R 576 : I L R (1961) 1 Punj 234 t 
22 Ele L R 469: AIR 1961 S C 58 (61, 62, 63) (Pt A) 
(Prs 7, 10, 12). 

• -—Art. 6 (b) (j) — Applicability — Conditions — 
Period of residence in India. 

To satisly the test of being 'ordinarily resident in 
the territory of India since ttie date of his migration’ 
it need not be shown that the person concerned was 
in India on January 26, 1950. Article 6 is one of the 
Articles which came into force on November 26. 
1949. For applying the test of being ‘ordinarily 

resident in the territory <>f India since the date of his 

* 

migration’ it is necessary, therefore, to consider the 
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period up to the 26th day of November, 1949, from 
the date of migration. What is thus necesjary is that, 
taking the period beginning with the date on which 
migration became complete and ending with the dite 
November 26, 1949, as a whole, the person has been 
‘ordinarily resident in the territory of India.* it is 
also not necessary that for every day of this period 
he should have resided in India. In the absence of 
the definition of the words ‘ordinarily resident’ in 
the Constitution it is reasonable to take the wo.ds to 
mean ‘resident during this period without any serious 
break.* Shanno Devi v. Mangal Sain, (1901) ISC J 
201 : (1961) ISCfi 576 : ILR (1961) 1 S C R 469 : 
AIR 1961 S C 58 (65) (Pt B) (Pr 16). 

Art. 6—Citizenship—Loss of—Presumption and 
onus—Onus of proving that citizen of India has lost 
his citizenship is on party seeking to deprive him of 

those rights-Evidence Act (1872), Ss. 1( 0 -104-Pre¬ 
sumption and onus—Citizenship Act (1955), Ss. 8, 9. 
See International Law — Citizenship. AIR 1963 

All 260. 

Art. 6—Scope of—Persons migrating to Pakistan 

— Status of. See Ibid, Art. 5. AIR 1960 Andh 
Pra 106. 

—Arts. 6, 5 and 7- Citizenship of India—Essentials 

Person migrating to Pakistan—Position of—Person 
returning on temporary visa applying for permission 
to resettlement Breach of quit order — Validity of 
prosecution — (Citizenship Act (1955), Ss. 9, 10 and 
R. 30; Sch. III, Cl. (4))—Foreigners Act (1940)^ Sec¬ 
tion 2 (a) (iii). See Ibid, Art. 5. AIR 1959 Andh 
Pra 241. 


Art. 6 (b) (i) — ‘Migration’ — Meaning — Mei 
coming over to India not sufficient—Intention < 
residing permanently—Proof. 

The word ‘Migration* in Art. 6 (b) (i) of the Const 
tution does not mean mere coming over. It means 1 
come to the country with the intention of residir 
there permanently’. What has to be shown is th 
animus and the intention to reside there permanent!] 
Intention to reside in India permanently cannot C 
proved, where the petitioner has himself applied fc 
and obtained a Pakistani passport. AIR 1901 S C 5! 
Rel. on. AIR 1964 Cal 324 (326) (Pt A) (Pr 9). 

aTThuL?’ c a " d 7 T7. I ? (lux fr ° m Pakistan (Contro 
Act (1949), S. 5 — Violation of R. 19 under Act- 

Accuse 1 arrested before 26-12-1949—Defence that n 

ottence was committed, as accused was citizen unde 

Arts. 5, 6 and 7 of Constitution — Sustainability- 

lending application for extension of time on date 

arrest and subsequent issue of certificate of resist: 

ion under Art. 6 (ii) (b) how far a defend. ‘ 

1952 CaT 838 aklStan (Coi,trol) Act < 1949 )- s - 5- 


Arts. 6 


. 7, o and 22fl-Word “Migrate"—Mean 
ing- p erson coming to India on Pakistani passpor 
and visa slaying beyond the period mentioned there! 

Determination whether he migrated to Pakistan- 

Onus to prove that he is Indian citizen which in 

under' Ar*, l ° prove . that h >s case does not fal 

idcr Art. < lies on such person — Determinate: 

involving complicated questions of fact cannot b 

undertaken in proceedings on Habeas Corpus petition 

See Ibid, Art. 7. AIR 1964 Cuj 128. ^ 

c P ^ Citizen of India—Meaning of India— 

Swat State was in India before partition. 

* Wat , State .' *' h J ch L was looked upon as an India; 
S ; ate and included in the map of North-West Frontiei 
I rovinces and Kashmir, formed part of India as de 
ned in S 311(1) ol the Gm/ernment of 1 India"Act 
1935 I A. No. 119 of 19o6 dated 1st May, 1958 

‘ (I901) 2 Gu i L R 57 : (1961) *2 Cu 
H C R 174 : AIR 1961 Guj 109 (111) (Pt A) (Pr 7). 


--Arts. 6, 5, 7, 9 — Acquisition of citizenship of 

India ‘‘Migration’’ in Art. 9 refers to migration 
between 1 3-1947 and 20-1 1950 — Citizenship Act 
(1955), Ss. 3, 4. See Ibid, Art. 5. AIR 1961 Madb 
Pra HO. 

- Art 6andC-»ize n ship Act (1955), S. 9-Citizen 
of India under Art 6 of the Constitution and v 9 of 
the Ci« izenship Act - Only Central Government and 
not a Court can determine cit.zenship under the 
Citizenship Act. 


Held, on facts that under Art. 0 (b) (i) of the Con- 
stitution a person who had migrated from Pakistan 
was deemed to be a citizen of India at the commence- 

T e c nt j . tile Constltu tion if he was born in India as 
defined in the Government of India Act, 1935 and 
if he migrated before 19th July, 1948 and has been 
ordinarily resident in the territory of India since the 
date of his # migration. The applicant was born in 
Guetta district whi;h was in India as defined in 
Government of Tndu Act, 1935. He migrated to Amla 
belore 19th July, 1948 He was also registered a s a 
voter in electoral roll of 1939. He must be regarded 
as citizen of India at the commencement of the Con¬ 
stitution. If the applicant was a citizen of India Dy 
virtue of Art. 0, then he could not be asked to obtain 
residential permits for his stay in India or to leave 
India after expiry of the period of stay as stated in 
those permits unless it was shown that after 28th 
January, 1950, he voluntarily acquired the citizenship 
ot Pakistan and ceased to be an Indian citizen. 

Under S 9 of the Citizeuship Act, 1955 the ques¬ 
tion whether any citizen of India had at any time 
between the 20th January, 1950 and the commence¬ 
ment of Citizenship Act, 1955, acquired the citizen¬ 
ship of another country was to be cetermined by the 
Central Government. A Court could not decide whe¬ 
ther an Indian citizen had acquired the citizenship of 
another country. aIR 190 L SC 1467, Rel. on The 
decision under S 9ol the Citizenship Act had to be 
with regard to the change of citizenship of a citizen 
of Inaia. 1961 M P L J (Notes) 157. 


-Art. 6—Applicability. See 

Art. 5. AIR 19 “t 5 Nag 6 (DB). 


Constitution of India* 


Art. 6 . ‘Person who has migrated to territory of 

India’—Animus in selecting permanent home — Evi¬ 
dence. 


There is no positive rule laid down with respect to 
the evidence necessary to prove the animus of a man 
in the matter of selecting his permanent home. 

Held, on facts that it could be safely concluded 
that from the 15th ot August, 1947 onwards, the ap¬ 
pellant could have one and only one animus, namely 
that of not going back to Pakistan but of staying on 
in the Dominion of India in preference to the lormer, 

and had no other intention than making India as his 
place of abode. 


x uv, i luinua ui 


-- ** v -.w^.vuv.vu V4 4 iiuia u^cu lilt? 

word migrate in a wider seme and it should receive 
a beneficial, broad and liberal construction. The 
appellant was a citizen of India under Art 6 ILR 

(1959) Punj 333: AIR 1959 Punj 175 (179 ISO) 
(Pt C) (Prs 16, 17) (DB). U W 

[Affirmed in AIR 1901 S C 58]. 


- Art. 6 —Corporation is not a citizen within Art 19 
See Constitution of India, Art. 19. AIR 1952 Punj 9 
(DB). 


I »«/ U •! VI t/ 


f L 1 — iijuiau licit iUUii 1 — J l is 

no proof that he acquires foreign citizenship. See 
Citizenship Act (1955), S. 9. AIR 1961 Baj 122 (DB). 

——Art. 6 — Migration — Muslim Leaguer visitinc 
Pakistan several times after 1st March 1947 —xiT 
satisfactory explanation — Presumption of migration. 
See Constitution of India, Art 7 1959 pri r t iii. 
(2) : A lit 1958 Baj 65 (DB). 1 ™ C " L J 41 ' 
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ARTICLE 7 
SYNOPSIS 


(Constitution of India, Art. 7). 

1. Scope and applicability. 

2. Citizen and citizenship. 

3. Migration. 

(a) Migration by minor. 

4. Permit system. 

5. Burden of proof. 

1. Scope and applicability. 

® ——Art. 7—Scope —Article refers to migration tak¬ 
ing place between 1-3-1947 and 26-1-1950. 

A person who shall not be deemed to be a citizen 
of India is one ‘who has, after the first day of March, 
1947, migrated from the territory of India to the terri¬ 
tory of Pakistan’. It is true that migration after Janu¬ 
ary 26, 1950, would be migration after the first day of 
March, 1947, but it is clear that a person who has 
migrated after January 26, 1950, cannot fall within 
the relevant clause because the requirement of the 
clause is that he must have migrated at the date when 
the Constitution came into force. ‘Has migrated' in 
the context cannot possibly include cases of persons 
who would migrate after the commencement of the 
Constitution. It is thus clear that it is only persons 
who had migrated prior to the commencement of the 
Constitution that fall within the scope of Art. 7. 
Article 7 refers to migration which has taken place 
between the 1st day of March, 1947, and January 26, 
1950. The question about the citizenship of persons 
migrating to Pakistan from India after January 20, 
1950, will have to be determined under the provisions 
of the Citizenship Act. AIR 1902 S C 1052, Rel. on. 
State of Madhva Pradesh v. Peer Mohd., (1903) 1 
S C A 649 : 1963 (1) CrL J 617 : (1963) 2 S C J 655: 
1963 Mad L J (Cri) 609 : (1963) Supp (1) S C R 429 : 
AIR 1963 S C 645 (648, 649) (Pt B) (Prs 10, 12, 13). 

•-Art. 7 and Proviso—Applicability—Citizen of 

India—Wife migrating to Pakistan leaving husband 
in India. See Constitution of India, Art. 5. AIR 1955 
S C 282. 

-Art. 7—Minor going to Pakistan after 1st March, 

1947 and was minor on 26th January, 1950 — Appli¬ 
cability of Art. 7 of Constitution of India. See Inter¬ 
national Law (Private). AIR 1965 All 191 (DB). 

-Art. 7—Scope—If exception to Arts. 5 and 6. 

Art. 7 makes a person not a citizen of India des¬ 
pite the provisions of Arts. 5 and 6; it is an exception 
to both the Articles and, therefore, deals with a case 
coming within the scope of either of them. A person 
who migrated from India to Pakistan after 1-5-1947 
is not to be deemed to be a citizen of India even 
though he retains his Indian domicile or has returned 
to India before 19-7-1948. I960 A L J 179 i 1961 (1) 
Cr L J 20G : AIR 1961 All 111 (113) (Pt A) (Pr 4). 

-Art.? — ‘Notwithstanding anything in Art. 5*— 

Meaning of — Persons of Indian origin migrating to 
Pakistan—Effect. See Constitution of India, Art. 5. 
AIR 1959 All 79 (DB). 

-Arts. 7 and 5 - Scope — Person migrating from 

India after Constitution came into force—Art. 7 is 
not attracted. 

When the scheme of Arts. 5 and 7 is taken toge¬ 
ther, it must be held that these articles deal with the 
citizenship at the commencement of the Constitution. 

It necessarily follows from this that if auy one had 
migrated between 1-S 47 and the corning into force of 
the Constitution, on the plain language, Art 7 would 
have been attracted. But in case of persons who have 
migrated after the coming into force of the Constitu¬ 
tion, Art. 7 would not be attracted. 1962 (2) Cr L J 
130 (Assam). 


—Arts. 7 and 5—Scope—Art. 5 is subject to Art. 7. 

Once a person is held to have been a citizen of 
India by virtue of Art. 5, the question whether he has 
subsequently lost that citizenship can be determined 
only by the Central Government under S. 9 (2) of the 
Citizenship Act, read with the rules made thereunder. 
But, even where Art. 5 is prima facie attracted, a per¬ 
son cannot be held to have been a citizen of India at 
the commencement of the Constitution in a case where 
Art. 7 is applicable. In short, Art. 5 is subject to and 
controlled by Art. 7. AIR 1957 S C 857, Foil. 69 Cal 

W N 126:1965 (1) Cr L J 676 : AIR 1965 Cal 302 
(303) (Pt A) (Prs 5, 0). 

-Arts. 7 and 9—Scope and applicability. 

In Art. 9 there is no reference whatsoever to Art. 7. 
That Article, like Art. 7, is a disabling provision. The 
fact that Art. 9 does not deal with acquisition of 
citizenship of a foreign State after the commencement 
of the Constitution cannot however, lead to the con¬ 
clusion that Art. 7 is inapplicable to those persons 
who migrated to Pakistan after 26-1-1950 and ac¬ 
quired Pakistan nationality. Such a construction 
would render Art. 7 nugatory. AIR 1956 Madh B 211, 
Rel. on. 1956 M B L R (Civ) 442 : 1956 M B L J 893: 
AIR 1957 Madh B 1 (3) (Pt D) (Pr 4) (DB). 

—Arts. 7, 9 and 307 (3) — Foreign States Order 
(1950) — Effect of — Persons migrating to Pakistan 
after 26.1.1950—Applicability of Art. 7. 

The'order does not mean that citizens of Common¬ 
wealth countries are radian citizens even for the 
purposes of those Articles of the Constitution which 
do noKcontain the words “foreign State” and where 
the question of the interpretation of the expression 
“foreign State” does not arise. Article 7 does not 
use the words “foreign State”. In Art 9 there is no 
reference whatsoever to Art. 7. That Article like 
Art. 7 is a disabling provision. The fact that Art. 9 
does not deal with acquisition of citizenship of a 
foreign State after the commencement of the Consti¬ 
tution cannot, however, lead to the conclusion that 
Art. 7 is inapplicable to those persons who migrated 
to Pakistan after 20-1-1950 and acquired Pakistan 
nationality. Such a construction would render nuga¬ 
tory Art. 7. 1956 Madh B L J 870 i Madh BLR 
1956 Civ 535 : AIR 1956 Madh B 211 (213) (Pt B) 

(Pr 7) (DB). 

-Art. 7 — Applicability—Person coming to India 

on visa for temporary stay. 

Article 7 is applicable to a person who migrates to 
Pakistan, in whose case bis citizenship is not affected 
only if he comes back to India under a permit of 
resettlement or permanent return. It has no appli¬ 
cation to a case of a widow who had migrated to 
Pakistan along with her husband and had adopted 
Pakistan domicile, and who has come back to India 
on a “C” visa for a temporary stay in India for some 
days 1955 >ag L J 235: ILR (1954' Nag 798: 
1955 Cr L J 28 : AIR 1955 Nag 6 (9) (Pt D) (Pr 11) 
(DB). 

-Art. 7—Scope — Minor — Father migraling to 

Pakistan in 1949 — Effect on right of minor. See 
Citizenship Act (1955), S. 5(4). 1901 (2) Cri L J 353 : 

AIR 1961 Orissa 150. 

2. Citizen and citizenship 

•-Arts. 7, 5, 6, 8, 9, 11, 12, 19, 32, Parts II and 

III—Citizenship Act (1955), Ss. 2 (1) (f), 3. 4, 5, 0, 7 
and 11— Citizen—Includes only natural persons and 
not juristic persons like corporations —Citizen in 
Art. 19 has same meaning as that in Part II — State 
Trading Corporation a company registered under 
Companies Act, 1950 — Not a citizen — Cannot main¬ 
tain petition under Art. 32 for enforcement of funda¬ 
mental right under Art. 19 — State Trading Corpora¬ 
tion wheSier a department of Government—AIR 1953 
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Raj 188 and AIR 1901 Cal 258 and AIR 1959 Cal 45 
and AIR 1953 Assam 177, Impliedly overruled. See 
Ibid, Art. 5. AIR 1963 S C 1811- 

•-Arts. 7 and 5 — Citizen-Person continuing to 

be In India till July, 1950. See Ibid, Art.5. AIR 1957 
S C 857. 

-Art. 7—Question whether person has lost Indian 

Citizenship — Jurisdiction of Court to determine 
-question not barred — Question whether person has 
migrated to Pakistan is one of fact. See Citizenship 
Act (1955), S. 9. 1963 (1) Cri L J 562 : AIR 1963 
All 205. 

-Art. 7—Termination of citizenship—Question as 

to—Decision on question is to be by Central Govern¬ 
ment — Court has no jurisdiction in the matter — 
Finding as to when applicant left for Pakistan is 
material. See Citizenship Act (1955), S. 9 (2). 1963 
All W R (II C) 700. 


--Arts. 7 and 5 — Citizenship Act (57 of 1955) 

Ss. 5 (1) (a), 5 (1) (e), 5 (3) — Citizenship of Tndia — 
Essentials—Person opting for Pakistan in 1947 bul 
returning to India within six* months — Position of— 
Registration under S 5 (1) (a)—Effect—Applicability 
of S. 5 (1) (e). See Citizenship Act (1955), S. 5 (1) (a). 
AIR 1959 All 79. 

Art. 7—Indian citizen—No evidence of migration 
lo Pakistan — Deportation cannot be ordered. See 
Influx from Pakistan (Control) Act (1949), S. 7. AIR 
1935 N U C (All) 2777. 

Arts. 7 and 226 — Scope of proceedings—Inflex 
From Pakistan (Control) Act (1949), S. 7. 

The question if the petitioner is or is not a citixen 
of India is a Question of fact. Where the Criminal 
Court has already examined the position, evidence 
cannot be recorded and the question whether or not 
the petitioner migrated from Pakistan cmnot be gone 
into in detail in proceedings under Art. 220 especially 
where there was no assertion that after migration the 
petitioner again acquired Indian citizenship in accor- 

the orovis) t0 ArL 7 of the Constitution. 
1954 Cri L 1 962 : 1954 All W R (H C) 312 : AIR 

1954 All 45S (459) (Pr 2). 

— Art. 7-Citizenship of India—Essentials—Person 
migrating to Pakistan — Position of — Person return- 
ng on temporary visa applying for permission 
resettlement — Breach of quit order — Validity <. 

rTr (Ci , ti7e v nshi P Act, 1955. Ss. 9. 10 an 
C II !'| c l ^ (—(Foreigners Act (1946), S. 

•a) (in,). See Ibid, Art. o. AIR 1959 Andh Pra 241. 

7fiT, A? x7 S f° p f ~ Per J son , migrating to Pakista 
J March,. 194/ and obtaining Pakistani pas; 
port—If Indian citizen. 

v / f person migrates, to Pakistan after Is 

March 194, and deliberately obtains a PakPtar 
passport he ceases to be an Indian citizen If h 

,rnst eq X nf y ‘"'ends to become an Indian citizen, h 
"I f?l a , permit for resettlement or permaner 
, I* the Indian Government is not willing t 

P 3 '‘To'iql a . u c an ™t be compelled t 

> so. Alii i960 All 03/ and AIR i960 All 431 
Oisting. A IP, 1961 Cal 482 (482, 483) (Prs 2, 4). 

pT5^ t ,i 7 o7^ Sc ” pe ~9 lan L ge of na *'onalitv—Proof- 

Art:T r biri958 Ca73 P 65 atiVC Va ' Ue ° L See ,bid 


\e 


. A ( t ) 4 'f 5 'r d 6 ,~ I . nfiux fro r m Pakistan' (Contro 
*,1 o. o — \ lolation of II 19 under Act- 

\ccusod arrested before 26-12-1949 - Defence th 

io oilence was committed as accused was citize 

under Arts. 8 and 7 of Constitution— Sustainabilit 

-l ending application for extension of time o,i dai 
of arrest and subsequent issue of certificate of regi 
tra ion under Art. 6 (ii) (b), how far a defence S, 

1952 X Ca r r838 l>akl! ’ tan (Control) Act ( 19 ‘ 19 )- i>. 5. AI 
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-Arts. 7, 5 and 10 — Citizen of India—Migration 

to Pakistan in 1953 during minority—Return to India 
in 1954 on Pakistani passport — Renunciation of citi¬ 
zenship — Declaration of Pakistani nationality by 
minor— Binding nature—Absence of order by Central 
Government under S. 9 (2) of Citizenship Act — 
Presumption of renunciation cannot be made. See 
Ibid, Art. 5. AIR 1962 Guj 194. 

—-Art. 7 —Wife born in India and domiciled there, 
migrating to Pakistan after 1-3-1947 —She is not 
citizen ol India even if her husband has remained in 
India. See Constitution of India, Art. 5. AIR 1957 
Madh B 1 (D8). 

;-Art. 7-Foreigners Act (1940), S.2(a) as amended 

in 1957—Citizenship Act (1955), Ss. 11, 12 and Sch. I 
— Constitution of India, Art. 7 — Citizenship Rules 
(1956), R. 3, Sch. Ill — Effect of these enactments on 
definition of foreigner’- Person said to bean Indian 
citizen alleged to have gone to Pakistan and entering 
India on Pakistani passport temporarily — Held, lost 
his rights of Indian citizenship. See Foreigners’ Act 

(1940), S. 2 (a), as amended in 1957. AIR 1964 Madh 
Pra 272 (DB). 

——Arts. 7, 19 — Persons migrating to Pakistan after 
1-3-1947 — They cannot be deemed to be citizens of 
India and cannot claim fundamental rights under 
Art. 19. 1951 Nag L J 304 : JLR (1951) Nag 523: 
AIR 1951 Nag 38 (41) (Pt A) (Pr 22) (DB). 

--Arts. 7, 5 and 9—Foreigners Act (1946), Ss. 8 and 

9—Nationality—Determination of — Mere possession 
of Pakistani passport does not show that holder is 
Pakistani national — Migration — Meaning of. See 
Foreigners Act (1940), S. 8. AIR 1965 Orissa 145. 


Arts. 7, 367 (3)—Constitution (Declaration as to 
Foreign States) Order, 1950 — Effect of Order — 
Citizens of Pakistan, whether Indian citizens for 
purposes of Art. 7. 

^ The effect of the Constitution (Declaration as to 
Foreign States) Order, 1950, issued under Art. 367 (3); 
which declares every country within the Common¬ 
wealth (and Pakistan was within the Commonwealth) 
not to be a Foreign State for the purposes of the 
Constitution, was only this: that wherever the words 
‘Foreign State’ appear in the Constitution, they must 
be taken as not including countries within the Com¬ 
monwealth. The Order does not mean that citizens 
of Commonwealth countries are Indian citizens even 
for the purposes of those Articles of the Constitution 
which do not contain the words ‘foreign State’ and 
where the question of interpretation of the expression 
Foreign State does not arise. Article 7 does not use 
the words ‘foreign State’. A I R 1956 Madh B 211 
and A 1 R 1957 Madh B 1, Foil. 1961 B L J R 60 : 
1961 (1) Cri L J 412 (2) : AIR 1961 Pat 112 (115 
116) (Pt B) (Pr 12) (DB). V ’ 

-Art. 7 — Pakistan national continuing to stay in 

India beyond 5th January I960 without obtaining 
residential permit - Charge under Pura. 7 (2) of 
Foreigner’s Order — Charge cannot be quashed on 
ground that foreigner being a minor cannot change 
domicile — Rule that question of citizenship cannot 
be decided by Couits not applicable. See Foreigners 
Order (1948;, Para (2) (as amended in 1959) 1963 

(2) Cri L J 666 : A I R 1963 Punj 520. ‘ 


Art. 7 ‘Foreigner’ — Citizenship Act (1955) 
S. 10—(Foreigners Act (1946), S. 14). 

If a person at the commencement of the Constitu 
lion is not a citizen of India or is deemed not to be so 
under Art. 7 then he can be treated as a foreigner 
unless subsequently he acquires or has acquired 
citizenship of this country unoer the pro/isions of 
the Citizenship Act of 1955. 60 Pun L R 696 • A T R 
1959 Punj 261 (265) (Pt H) (Pr 15) * * 1 “ 
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Art# i Applicability—Citizenship by registration 
“-rerso* s born in India migrating to Pakistan — 
net urn to India on temporary passports — Power of 
Collector to grant certificate of citizenship bv regis- 
trahon or cancel it-Inteiference by High Court. See 

Act (1955), S. 5 (1) (a). AIR 1958 Raj 

lr2 (DB). 

——Art. 7—Applicability — Persons born in India— 
Migration to Pakistan after 1st March 1947 — Right 
to claim citizenship of India. 

Where the applicants admitted that they migrated 
from the territory of India to the territory of Pakistan 
without mentioning the date on which they migrated 
or without definitely stating that they migrated before 
1st March 1947, it must be assumed that they mi¬ 
grated from rndia to Pakistan presumably after the 
14th August 1947, on which date Pakistan came into 
existence and certainly after the 1st March 1947 
Therefore, even though they might have been born in 
India as it was before the partition, they cannot be 
deemed to be citizens of Indii in view of the manda¬ 
tory provision of Art. 7 of the Constitution. The 
proviso to that article does not apply to their case 
tor they themselves admit that though they tried to 
obtain certiicate for permanent settlement in India, 
they apparently never got it. ILR (1958) 8 Raj 928 : 
AIR 1958 Raj 172 (174) (Ft B) (Pr 6) (DB). 

——Art. 7 ‘Citizen of India*—Person returning from 
Pakistan under temporary permit — St .tus o7. See 
Constitution of India. Art. 5. 1958 Cri L J 418 (2) * 
A I R 1958 Raj 65 (DB). 

3. Migration. 

(a) Migration by minor. 


3. Migration. 

7—Arts. 7 and 226—Migration to Pakistan — Inten¬ 
tion to migrate must be there—Mere movement is not 
enough—Return to India without permit — Order for 
deportation to Pakistan -S. 7 of Influx from Pakistan 
(Control) Act applied—Writ could not issue-(Influx 

NUC Ull) 2779 (C ° ntr0]) ^ (l949)l S * 7) * AIR 1955 

- 1 ^ nc ^ ian citizen—No evidence of migration 

to Pakistan Deportation cannot be ordered. See 
Influx from Pakistan (Control) Act (1949), S. 7. AIR 
1955 NUC fAll) 2777. 

Art 7 Migration—Meaning of—Temporary visit 
to another country. 

The expression “migrated from the territory of 
India to the territory now included in Pakistan” 
seems to have been used in Art. 7 in the sense of 
departure from one country' to another with the inten¬ 
tion of residence or settlement in the other country. 
A temporary visit to another country on business dr 
otherwise cannot amount to migration. Whether a 
person had migrated from one country to another or 
has gone there on a temporary visit is a question of 

fact, which will have to be decided on the circum¬ 
stances of each case. 

The applicant was born and brought up in the dis¬ 
trict of Bijnor in the Uttar Pradesh within the terri¬ 
tory of India. He was carrying on cloth business. He 
sent some of his goods to Lahore (Pakistan) and in 
order to dispose of them he went to Lahore for two 
months. Before his departure from Bombay to Pakis¬ 
tan and within the period of his temporary visit to 
Pakistan, he expressed his intention that he was going 
there on a temporary visit and would return home 
after finishing his business. After finishing his busi¬ 
ness, he did return to India. 

Held, that in the circumstances it was not possible 
to hold that a temporary visit to Pakistan of the kind 
undertaken by the applicant amounted to migration 
rom India to Pakistan. Hence the applicant could 


not be deemed to have lost the citizenship of India. 

wnr!/ 1 ?, 8 ” 1 ' 1952 Cri LJ 553 . I L R (1952) 
) A1 ( 513 : A I R 1952 All 257 (261, 262, 268) (Pt A) 
(Prs 26, 67, 68, 69) (DB). ' ‘ } 

-Art. 7- M igrati°n—Meaning-Held o D facts that 

accused had migrated to Pakistan and was not citizen 
or India. 

The expression ‘migration’ in Art. 7 of theConstitu- 
tion embraces in its scope two conceptions : 1. Going 
trom one place to another and 2. The intention to 
make the destination a place of abode or residence in 
future. In the context oi the Constitution, it has the 
notion of transferee of allegiance from the country 
of departure to the country of adoption. Where 
therefore, the facts proved are that A left his home 
or Pakistan after 1st March 1947, that while in 
iakistan he took up service which he lost later, that 
A ca me to India on a temporary visit about thirteen 
months after his departure, that the purpose for 
which he avowedly came to India was remarriage and 
taking away his family to Pakistan, that A wanted to 
return to Pakistan but his wife did not agree to 
accompany him, and that his application for re-con- 
ferment of the status of an Indian citizen on him was 
rejected it follows that A had migrated to Pakistan 
in 1948 and was not a citizen of India. 1951 All Cri 
R7:195! All W R (H C) 50:1952 Cri L J 338 
AIR 1951 All 16 (17) (Pr 7). 


“Art. 7-—Scope of—Persons migrating to Pakistan 
Status of. See Ibid, Art. 5. AIR 1960 Andh Pra 106. 


—-Art. 7—Migrated to Pakistan—Meaning—(Words 
and Phrases—Migrated). 

The expression ‘migrated* from the territory of 
India to the territory now included in Pakistan seams 
to have been used in Art. 7 of the Constitution in the 
sense of departure from one country to another with 
the intention of residence or settlement in the other 
country. A temporary visit to another country on> 
business or otherwise cannot amount to migration. 
A I R 1952 All 257, Rel. on. 1954 Cri L J 602 : A I R 
1954 Bhopal 9 (12) (Pt D) (Pr 17). 

-Art. 7 — Migration to Pakistan — Migration de¬ 
pends upon intention — Temporarily visiting other 
country for specific purpose without intention to give 
up own country — No question of migration arises. 
A IR 1955 NUC (Bom) 530. 

—“Art. 7—‘Migration’, meaning of — Government 
employee opting for service in Pakistan at the time 
of Partition of India — Movement to Pakistan con¬ 
stituted migration within Art. 7. 

Where the petitioner, employed in B and A Rail¬ 
way, exerciser! his option in the first year of service, 
for service in Pakistan at the time of the Partition of 
India, and did not revoke the option within 6 
months, his movement to that Dominion for that 
purpose constitutes ‘migration’ from India within the 
meaning of Art 7. It might be taken as fairly settled 
that movement from one Dominion to another for the 
purpose of a casual employment or business would 
not constitute ‘migration’ inasmuch as ‘migration’ 
involves the intention of removal with the intention 
to reside permanently.* In the case of option relating 
to Government service, such intention, however, may 
be predicated. AIR 1959 All 79 and AIR 1961 S C 
58 dnd AIR 1985 S C 810, Rel. on 

The question of intention had to be determined 
with reference to the point of time when the person 
removed to the territory of the other Dominion. 
Hence, the fact that he had returned subsequently 
after some time is not material. In the case of 
Government service, the intention to reside for an 
indefinite time in the territory of employment was 
obvious, inasmuch as service under the Government 
had certain incidents which were known or supposed 
to be known to every employee. Whether in India 
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or in Pakistan, a Government servant might normally 
expect to continue in service till superannuation, 
which takes pla^e some 30 years after the date of 
appointment. Hence, if an employee exercised his 
option to serve in another Dominion in the first year 
of his service, his evident intention was to continue 
to reside in that Dominion for some 29 years, if not 
more The question of allegiance also became 
material, in the case of employment under the Gov¬ 
ernment, which might not normally arise in the case 
of service under a private employer and that made 
the option more deliberate. The option, in such cases 
would be deliberate and final. 

The fact that his parents continued in India 
mattered little in determining the intention of the 
petitioner when he exercised his option, for he might 
have had the intention of removing his parents sub¬ 
sequently at some convenient time, and, further, for 
the purpose of‘migration’ under Art. 7 of the Con¬ 
stitution, it was not essential that one must also 
remove his parents, The tact that he later married 
a girl in India was also immaterial for determining 
his intention at the ti ne of option inasmuch as he 
was not married when he had exercised his option. 
Even assuming that he preferred to keep his wile at 
his ancestral home in India, after marri ige, there was 
nothing to prevent hin from taking his wife to 
Pakistan at any time subsequently. When the peti¬ 
tioner did not revoke his option within the period 
of six months it must be held that he made a deli- 
:>erate choice of resi ling in Pakistan permanently, 
or lor an indein te period of time, and it cannot be 
hen. that he went over on a 'casual' business or 
for a ‘temporary’ period. 69 Cal W N 126 : 1965 (1) 
Oi L I 676 : A I R 1965 Cal 302 (303, 304) (Pt B) 

;P«7,8 # 9, 10). 


,, 7, 226 Citizenship Act (1955), Ss. 5 (1) (a 

J (2), Sch. Ill, R. 3 -Migrauon — Proof — A optin 
tor service under Pakistan Government in 1947 an 
having for Pakistan leaving wife in India—A return 
iDg to India in 1953 on Pakistani passport and apph 
.ng for Indian citizenship—Deletion of A's nam 
from electoral roll by Electoral Authorities on findin 

d r\ / \. m, 8 rat i e d to Pakistan and never became citize 
oi India — Held, there was sufficient proof of A’ 
migration to Pakistan and therefore orders of Electc 

oo« h °£ o U?°n^ n0t be inteifered with unde 

Art. 226-S. 9 (2), Citizenship Act did not preclud 

tribunals from recording su?h finding. 68 Cal W I 

40 J (1) Cr L 1 22 : AIR 1965 Cal 1 (2, 3 

(Prs 1, 2, 6,-8, 9) (DB). 1 ’ 


—Art f ! 7 ~“ C £ an * e d °micile” is not the same 

migration . See Ibid, Art. 5. AIR 1964 Guj 128. 

Ar .* ? 7 and 5 - Migration—Essentials — Petition 

1 QU 7 l u ,101d m f , S r ? ti,, « t() Pakistan in Septemb 
1J47—Return to India in June 1956 on PakiVa 
passport and “C visa-Overstay in India till 1961 
Jrder of deportation- Validity—Assuming that pel 
loner was not a foreigner when he entere i India I 
could not be deemed to l>~ citizen of India in view 

Act'/lTf iq-^ n, 'r Ac * (1940 '- S - 2 as amended I 
Act II of 9o7 - E sect — Amended definition of fori 

gner applies and petitioner must he held to 

foreigner. See Ibid, Art. 5. AIK 1903 Guj 43. 


Art. 7 Migrate”—Meaning of. 

The word ‘migrate’ occurring in Art. 7 of the Ci 
st tut,on embraces in its scope two conceptio, 
if gungirom India to another country, and \ii) I 
intention to make he destination a place of futi 

Cfhe °. r r T le,1Ce ' pie word embraces the not: 
o the transitrence of allegiance from ihecoun 

I, 7 ! !?Z 0 ure t(> ^ ie COUIjtr y °f adoption. ILR ( 19 ! 

(DP) ‘ A 1 R 1955 Hyd 34 ^ (P« fir 7, 


-Art. 7—Migration, meaning of—Evidence of. 

Migration implies change of domicile and by Art. 7 
of the Constitution it puts an end to the citizenship 
of India. 

Where a person, domiciled in Kutch, went to 
Pakistan, visited Kutch on a temporary permit and 
went back to Pakistan. 

Held that this was sufficient evidence of migration 
AIR 1951 Kutch 38 and A I R 1950 Nag 161, Ref 

1952 Cri L J 1759 : A I R 1952 Kutch 91 (92) (Pt B) 
(Pr 4). 

'Arts. 7 and 13 — Migration — Persons who had 
migrated to West Pakistan for employment — Right 
to invoke Art. 13. 

Migration within the meaning of Art. 7 of the 
Constitution simply means departure from India to 
Pakistan for the purpose of residence, employment 
or labour and has no reference to domicile. So 
where a person who though domiciled in India 
goes over to Pakistan for employment he has migrat¬ 
ed to Pakistan and is no longer a citizen of India and 
has lost his fundamental rights and cannot therefore 
invoke Art. 13 of the Constitution to-declare the 
Influx from West Pakistan (Control) Act, 1949, void 
52 Cri L J 585 : AIR 1951 Kut 38 (38, 39) (Pt B) 
(Pr 3). 

-\rt. 7—‘Migration’—Meaning of. 

The expression “migration” in Art. 7, embraces in 
its scope two conceptions : (!) going from one place 
to another, and (2) the intention to make the destina¬ 
tion a place of abode or residence in future. In the 
coutext of the Constitution, it has the notion of 
transference of allegiance from the country of depar. 
tore to the country of adoption. AIR 1 955 S C 282 • 
1955 S C J 311, Foil.; A I R 1951 All 16; AIR 1952 
All 257 and A f R 1953 Pat 112, Rel. on. 1956 Madh 
B L J 324 : Madh BLR 1956 Civ 41: ILR (1956) 

Madh B 216 : A I R 1956 Madh B 250 (253) (Pt B) 
(Pr 10) (DB). ; 

-Art. 7 — Acquisition of citizenship -of India — 

“Migration” in Art. 7 refers to migration between 
1-3 19 47 and 20 1-1950 — Citizenship Act (1955), 
Ss. 3, 4. See Ibid, Art. 5. AIR 1961 Madh Pra 
110 . 


-Art. 7 —‘Migrated’. 

The expression ‘migrated from the territory of 
India to the territory now included in Pakistan' as 
used in Art. 7 can only mean departure from the 
territory of India to Pakistan with the intention of 
residence or settlement in that countrv. ILR (1954) 

Mys 125 : 34 Mys L J 125 : AIR 1954 Mys 152 (158 
(Pt E) (Pr 21) (DB). 1 

[Reversed on another point in AIR 1901 S C 1087.] 


-Art. 7—Temporary visit to another country. 

A temporary visit to another cou* try on business 

or otherwise cannot amount to migration. W hether 
a person has migrated from one countiy to another 
or lias gone there on a temporary visit is primarily 
a question of fact which will have to be decided on 
the circumstances of each case. A I R 1952 All 257 
Foil. ILK (1954) Mvs 125 : 34 Mys L J 125 • AT R 
1954 Mys 152 1159) (l't F) (Pr 21) (DB). 

(Reversed on another point in AIK 1961 S C 1087.1 


-n ** — ^iu/t'nsn m 

Act (1955), Ss. 5, 9 — Citizenship Rules ( 19 Afii 
K. 30. Sch. Ill, Para. 3. ' 

The word’migration'in Art. 7 connoles not onlv 
going to a country hut going there with tho intentio. 
of residing there permanently. A I R 1961 ^ r 
Rel. on. ^ ™ 


t 
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Orissa 3 i Muhamm r ad f n m 'nor, was bom in 

ynssa. His parents were Indian citizens also resi 

W, V n ° riSSa - In ] 952 the petitioner ran awav 

secured'a iih re {*n and . we k nt D t0 East Pakistan and 

1955 h? D j cca ' n the ? ostal Department. In 
X955, he obtained a B visa for a period of one veir 

to see his parents in Orissa on the basis of a permit 

Pakistan /LT th , e , Pass P° rt Officer^East 

Thl np» i- b \ ng , hlmseIf as a Pakistani national 

amfliel 1 fn U f T D °1 on,y oversta yed in Tndia but also 

rejected and h« g u!J “ ^ dia - The P»yer was 
mnnVh c- h Vu as asked t0 leave India within a 
month. Since the petitioner did not leave within 

S h 14 olth P Fn e Was Pfosecuted and convicted under 
o. X4 ot the Foreigners Act, 1946. 

Held (i) that though a citizen of India the peti- 

ConstitnHon h,S h Clt ’1f Dship by virtue of Art - 7 °I the 
™ P L W ? en he T nt t0 East Pakistan and 
remained there even after aitaining majority. If 

Citizenship'“ r > t0 rndm he wa nIod to acquire Indian 
Citizenship, it was open to him to apply to the 

Act h0r Win 0 q°! r i ned f’ Vu“ der S ' 5 of Citizenship 
Act. Section 9 <i) of that Act makes it clear that 

once a citizen of India has acquired Pakistani ditizen- 

sh,p between the 26th January. 1950 and the He 

of commencement of that Act he ceased to be a 

India r ,? lsa PP 1 'cation for grant of a per- 
mit to stay in India permanently was also rejected by 

2fta°lS?r“ t v 0f I ia - f Ie could n °t therefore 
m»nToff d 3 ctizenship unless the Central Govern- 
ment after due enquiry, registers him as a citizen of 

fp d n a n7' d p ?•' ? the C 't'zenship Act. The posses- 
5*' a Pakistani passport was prima facie evidence 

that he was a citizen of Pakistan and this view was 

lAsS’istt i h B ,ste5 , 2 rSs c j.»M ) I s 
lAZ Sffi. * ■ R1980 A " dh p '* ■»» * 1S 


. J952 All 257, Rel. on; AIR 1953 p a * 11 * 

isting. The respondent's occasional visits to India* 
on temporary permits or the factth^h! 1 j 

£S‘i h ;g >» w.r.S'iLtL'sl- 

passport, being a public document, was admissible in 
vidence and f urnished prima facie evidence that the 
9fi P n° n p'i Dt a« ad acquired Pakistani citizenship; A I R 
BUR 60, fi ?m 1938 Cal 565 ' Bel. on.196? 

112 (114. H5) (Pt A) (Prs 8, 10) (DB) 1961 Pat 

—Art. 7 ‘‘Migrated’* (Words and Phrases-Mig- 

The word “migration” definitely suggests an ele- 
ment of permanent change of residence and not 

RT lR y isI 0 Tr n e oT n r0m one P ,a ce to another. 1953 
(PtAJ (Pr 3MDB) 2 Pat 131S A 1 R 1953 Pat 112 (ll3> 

Art. 7—Migration—Meaning of. 

Migration, though often connotes moving from one 
nnt t0 ai ? other for the Purpose of residence, does 

r i 5?fi /a?" a J n £ a ?„£l rmanent residence. 1958 Cri 
M 418 (2) : A I R 1958 Raj 65 (67) (Pt A) (Pr 11) 


f he petitioner was not entitled to claim 
at the criminal Court should stay its hands merely 
because the dispute about citizenship was raised be- 

l l° r ,l’ e fi - rs - tl , n ^ e ' T1 'is question must be 
decided by the crimina Court on the facts proved, 

bearing in mind the burden of proof specially cast 
by S. 9 of the Foreigners Act, 1940. Rule 30 of the 
Citizenship Rules cannot be construed as conferring 
on a person the right to raise the question about his 
citizenship at any time he chooses regardless of his 
own previous admissions or conduct, ff after enter¬ 
ing India. the petitioner admitted before the verv 
Tribunal who was required to decide the dispute 
namely the Central Government, that he was a citizen 
or Pakistan and that he wanted to acquire Indian 

citizenship, it was no longer open to him to contend 

in subsequent proceedings that the Government of 
India alone was competent to decide this question 
under R. o0 of Citizenship Rules. AIR 1959 Andh 
Pra 241 and A I R 1960 All 637, Dist. 1961 (2) Cri 
L J 6o8 : 27 Cut L T 189 : (1961) 30 I D 141 : I L R 
(1962) Cut 463 : A I R 1961 Orissa 174 (176 177) 
(Pt A) (Prs 4* 5, 7). 

~—Art. 7—“Migrated” in Art. 7— Meaning of. See 
Foreigners Act (1946), S. 14. AIR 1964 Pat 384. 

——Art. 7 —- Migration to Pakistan—Proof-Person 
going to Pakistan after 1-3-47 for employment and 
living — Person returning to India after some years 
on Pakistani passport and visa of B category—Person 
held had migrated to Pakistan within Art. 7 — Visa, 
admissibility in evidence—Evidentiary valueas proof 
of migration. 

Held, that the respondent went to Pakistan for 
employment and a living. He migrated to Pakistan 
within the meaning of Art. 7 and consequently could 
not be deemed to be a citizen of fndia as laid down 
in Art. 7. AIR 1951 Kutch 38 and AIR 1951 All 16 


t> » i Migration Muslim Leaguer visiting 

several t,n ? es after 1st March, 1947-No 

satisfactory explanation—Presumption of migration, 

I h lt was proved that persons with doubtful loyaltv 

“ d,a “ Dominion had connection in Pakistan 
and made visits to that Dominion which were not 

accounted for satisfactorily, the indication was that 

fndtT®!!? iXf V n connection with migration from 
o Pakistan. Thus the Muslim Leaguers who 

Km. 16 T" g /° establisb th eir connections in Pakistan 
out did not go to reside there permanently would be 

deemed to have migrated to Pakistan after the first 
►i ay March, 1947, within the meaning of Art. 7 of 
the Constitution. The fact that such Arsons have 
considerable property in India but have not acquired 
any m rakistan cannot afford any ground in deter- 
minmg the question of their migration. 1958 Cri L I 

19?(DB) A “ 1953 Rai 65 (6S ’ " 9J (Pt C) 12 I* 


3 (a). Migration by minor. 


x.. Conflict of laws — Domicile — Minor— 

Minor cannot acquire domicile different from that of 

g V. a T?, i l n “ Min ° r migrating to Pakistan—Effect. 1960 
WJR ( Hc ) 346 : I960 All L J 461 : ATR 1960 AH 
637 (639) (Pt A) (Prs 3, 4). 

" "Art. 7 Migration and domicile — Minor or 
married woman. See Constitution of India, Art. 5. 
AIR 1954 All 456 (DB). 

— Arts. 7 and 8—Children migrating to Pakistan 
a wim father— They cease io be citizens of India 
’Their return to India along with father does not 
revive their Indian citizenship, unless they return 
under a permit for re-settlement or permanent return 
issued by or under authority of law or unless they get 
themselves registered under Art. 8 with Diplomatic 
or Consular representative of India in any foreign 
country. 1953 All L J 25: (1953) All W R (H C) 286: 
1953 All L W 34: AIR 1958 All 178 (179) (Pr l) r (DB), 

——Art. 7— Migration — Question as to intention to 
migrate is a question of fact—Minor can form requi¬ 
site intention. 

It cannot be stated as an absolute proposition of Jaw 
that in no case a minor below the age of majority can 
form the requisite intention to migrate from one place 
to another. The question whether a person can or 
cannot form the requisite intention to migrate is not 
a pure quesiton of law and must depend upon the 
facts of each case. AIR 1963 Guj 226, Foil. The pro- 
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position that a minor cannot form a legally effective 
intention is not true in all branches of Jaw. It is well 
known that a minor under his personal law, can enter 
into a binding marriage. Under the criminal law, a 
minor can form the requisite mens rea on attaining 
the age of fourteen. Moreover, the law is not uniform 
as regards the attainment of the age of majority. 1964 
(2)Cr LJ 24 : (1964) 5 Gu| L R 273 : ILR (1964) 
Gui 66 i AIR 1964 Guj 12S (135) (Pt B) (Pr 16) (DB). 

-Art. 7—Migration—Minor can migrate and can 

form intention to migrate. 

A minor may not be able to contract but there is 
nothing in the Constitution of India to show that a 
minor cannot migrate. The idea of migration in 
Art. 7 has also nothing to do with domicile. A boy of 
the age 13 or 14 years can form an intention of going 
to Pakistan permanently. Either he can go to Pakistan 
with the permission of his father, in which case it 
would be migration with the consent of his father or 
if he has migrated to Pakistan without the consent of 
his father, it would show that he had terminated the 
guardianship of his father and had himself indepen¬ 
dently gone to Pakistan. AIR 1955 S C 282, Rel. on. 
(1963) 2 Cri L J 265 : (1963) 4 Guj L R 1073 : A I R 
1963 Guj 226 (232) (Pt E) (Pr 18) (DB). 

[Reversed on merits on another point in AIR 1965 

SC 810.] 

Art. 7-Citizenship Act (1955), Ss 5,9—Citizen¬ 
ship Rules (1956), R. 30, Sch. Ill, • Para. 3—Muham- 
madan minor born in Orissa—Parents, Indian citizens 
-Minor running away to East Pakistan and securing 
job in Postal Department-Return to India in 1955 on 
B visa for one year, describing himself as Pakistani 
national—Overstay in India—Prosecution and convic- 
tion under S. 14 of Foreigners Act, held on facts not 
illegal. 1961 1 2) Cri LJ 658:27 Cut L f 189: 
(I960 30 ID 141 : I L R 11962) Cut 463 : A I R 
1961 Orissa 174 (176, 177) (Pt A) (Prs 4, 5, 7). 

Art. 7— Father migrating to Pakistan— Minor 
son Nationality Acquisition of Indian nationa- 
trty-^Unternational Law) —(Influx from West Pakis- 

Rules ( ) 0atr0l) ° rdiuance ( i 9 *9)) — Permit System 


According to International Law, a child acquire 
the nationality of a parent. Where a minor migrate 
to I akistan along with his father, the father does no 
have Indian nationality under Art 7 of the Constitu 

0 r ° r £ al l° ? u ? fc be taken t0 have acquir 
ed the nationality of the father. Apparently he canno 

rftain Indmn nationality unless according to th< 

I ermit System Rules he comes to this country with £ 

rvVi Mt i -07 Pe '™ n0 ?l s i :tt, c ement or residence. 1955 

iq£ 3 Z : 59L R 282 : ILR (1957) Punj 974 
AIR I9o< Punj 86 (87) (pt A) (Pr 19) (DB). 1 

4. Permit system. 

ceUation. 7, 19 ~ Permit for Permanent return—Can 

Where the permit for permanent return to India 
granted to a person is cancelled before Art. 19 came 
into force the person becomes subject to Art 7 and is 

Si. I R ris"', » *&! 

38 (41) ( 1 >( |), (p r 23) (DB) N 3 " ‘ AU{ 1951 Nag 

Art. 7, Proviso—Scope* 

perms nent'return* only [o Jer^on^whohl Per ™ itS f °t 

to Pakistan. 1951 Nag L? 804 • I L R M 

523 : AIK 1951 Nag 3S (41) (Pt C) (Pr 24) (Dfl). * 

5. Burden of proof. 

—Accused A ?> 

when Constitution cLe hKg “f, 


him and he should be given a chance to prove it. 
AIR 1963 Guj 226, Reversed on merits. See Foreigners 
Act (1946), S. 14. AIR 1965 S C 810* 

-—Arts. 7 and 6 —Citizenship—Loss of—Presump¬ 
tion and onus—Onus of proving that citizen of India 
has lost his citizenship is on party seeking to deprive 
him of those rights — Evidence Act (1872), Ss. 100- 
104—Presumption and onus —Citizenship Act (1955), 
Ss. 8 , 9. See International Law — Citizenship. AIR 
1963 All 260. 

-Art. 7—Foreigners Act (1946), S. 2 (a) (as it stood 

prior to its amendment by Act XI of 1957) — Scope- 
Appellant migrating to Pakistan sometime in 1950> 
returning to India in 1950 — Right to claim Indian 
citizenship—Burden of proof — Right to continue to 
live in India as Indian citizen even after amendment 
of definition of ‘foreigner’ in 1957. See Foreigners 
Act (1940), S 2(a) (as it stood prior to its Amend¬ 
ment by Act XI of 1957). AIR 1962 AlJ 621 (DB). 

~ Art - 7 — Onus of proof —'(Indian Permit Svstem 
Rules (1949), R. 31) — (Citizenship Act (1955), •$. 10 ) 
—Evidence Act (1872), Ss. 17, 21 and 101-104. Sec 
Ibid, Art. 5. (1958) 62 Cal W N 589* 

-—Art. 7 Citizenship at commencement of Constitu- 
tion—Arts. 5, 7 and 9 are to be read together—Person 
claiming to be citizen of India at commencement of 
Constitution — Burden lies still on him to show that 
requirements of Arts. 7 and 9 are fulfilled. AIR 196^ 
Guj:226. 

[Reversed on merits in AIR 1965 S C 810.] 


ARTICLE 8 

Arts. S, 5, 0, 7, 9, 11 , 12, 19,32, Parts ir 

fl D 7 “ Vn Citi rT hip A i Ct , (1 a 55) ’ S , s * 2 (1) (f )' 3 ’ 4 ’ 

o, 7 and 11 Citizen—Includes only natural persons 

and not juristic persons like corporations—‘Citizen’ in 
Art. 19 has same meaning as that in Part II—State 
Trading Corporation a company reg : stered under 
Companies Act, 1950—Not a citizen — Cannot main¬ 
tain petition under Art. 32 for enforcement of funda 
mental right under Art. 19 - State Trading Corpora- 
tion whether a department of Government—AIR I 
Raj 188 and AIR 1961 Cal 258 and AIR 1959 Cal 45 
and AIR 1953 Assam 177, Impliedly overruled Se-^ 

Ibid, Art. 5. AIR 1963 S C 1811 . * 


—Art. 8 — Children migrating to Pakistan along 
witn father—They cease to be citizens of India—Their 
return to India along with father does not revive their 
Indian citizenship, unless they return under a permit 
for resettlement or permanent return issued by or under 
authority of law or unless they get themselves regis¬ 
tered under Art. 8 .with diplomatic or consular re¬ 
presentative of India in any foreign country See 
Constitution of India, 1950, Art. 7. AIR 1953 All 178 


-Art. 8 — 

—Status of. 
106, 


Scope of—Persons migrating to Pakistan 
Ibid, Art. 5. AIK 19G0 Andh 


See 


Pra 


Art. 8 —Applicability. 

Person staying in Pakistan but not registered as 
citizen of India by Consular representative of India in 
Pakistan — Articled has no application. 195 ^ 

L j 235 : I L R (1954) Nag 79S • 1955 Cr L ] 

AIR 1955 Nag 6 (9) (Pt E) (Pr 11) (DB). J 

--Art. 8 — Corporation is not a citizen within 

Art. 19. See Constitution of India, Art. 19 ATR 
Punj 9 (DB). * 1 ' 

ARTICLE 9 


•-Art. 9 — Prosecution under S. 14 

Act. 


Foreigners 


Accused defending that he was domiciled in Indi„ 
when Constitution came into force—Burden is on him 
and he should be given a chance to prove it. AIR 
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2 H?'a'r 1965 Sc'ltlo' 

AMasKis 1 ,: Imm^rs.sT^ndu 

—L-itizen — Includes only natural persons and not 
iuristic persons like corporations — Citizen in Art 19 
has same meaning as that in Part [I State Tradinz 
r^ P i°o£« 0n K, C ? mpany registered under Companies 

nnAei 9 A 6 f ziT* a c, t ,zen -Cannot maintain petition 
under Art. o2 for enforcement of fundamental right 

under Art. 19 State Trading Corpoiation whether a 

aS’isstc.'! sn.T^ “i is 

o, “ n,u ' , ' s “ 

•i Tc rt, ^~ Sc °P e . AIR 1957 Andh Pra 1047 Over, 
s'c 1052 e Clt,zensh,p Act U955), S - 9 (2;- AIR 1962 

•-Art. 9—Migrants to Pakistan—Period of, 

The reference in the opening words of Art. 7 to 
Aits, o and 0 taken in conjunction with the fact that 
both Arts. 5 and 0 are concerned with citizenship (at 
the commencement of the Constitution^ apart from 
various other considerations would appear to point 
to the conclusion that the migration referred to in 
Art. 7 is one before January 20, 1950 and any con. 
trary construction such as that the migration contem¬ 
plated by Art. 7 refers to rmgrat on even after 20th 
January, 1^50 is not justified. >tate of Andhra Pra- 
desh v Abdnl Khadar, 1961 Andh L T 816*1961 
All W R (HC) 564 : 1961 (2) Cr L j:573 : 63 Pun* 

L R 751 : (1902} 1 Mad L J fS C) 65 • (1962) 1 Ai-dh 
W R (S C) 65 : 1961 S C D 800. (1962) 1 S C I 100, 
(1962) l S C R 737 j 1961 a* 1 Cri R 347:(IP61)2 
S C A 643 : 1902 Mad L J (Cri) 80 : AIR 1961 S C 
1467 (1470) (Pt Ft (Pr 14). 

J® Arts. 9, 5 Citizen — Person continuing to 
be in India till July, 1950. See Ibid, Art. 5. AIR 1957 
S C 857. 


CONSTITUTION OF INDIA (1950). Art. 9 


r T A 1 : 1, 9-Soope and applicability. See Constitution 
of India, Art. 7. AIR 1957 Madh B 1 (DBJh 

c. . ^ r A s , 9, Tinert» S ®Z / 3| —Declaration as to Foreign 
States Orde (1950)- EHe :t of Order —Persons mitrrat 

mg to Pakistan aftei 29-1.1950 - Applicability of 
Madh Bha U 2n PerS ° nS - ** Ibid ’ Art 7 ’ A 1 R195Q 

citizenship—Ef7ect^ UDtary flc< l uisilion ot ^reign 

ha , S . vol " nfarily acc I u *red the citizenship 
of any foreign state that circumstance precludes that 
person from claiming citizenship under Art. 5 of the 

r 19 , 6 e,^ P ,£ 633 ! 1960 M P L J 1246 i 
.961 (1) Cri L J 516 i 1961 Jab L J 662 i A I R 1961 

Madh Pra 110 (122, 126) (Pt F) (Prs 63. 91). * 81 

A^nq 4 fl 9 r^ M s gra Ioc lt - n ^ !, " i ? g of - See foreigners 
Orissa 145’ S ' 8 ' 1965 12 Cn L 1 232 « A I R 1965 

^Arts. 9 and 5 Essentials of citizenship—“Domi¬ 
cile .meaningof-Domicile of choice—Acquisition — 
ODu^lies^upon person claiming it. See Ibid, Art. 5. 

t H 9 r Pa ” port !° Indian national — It is no 
proot that he acquires foreign citizenship. See Citi¬ 
zenship Act (1955), S. 9. AIR 1961 Raj 122 (DB). 

ARTICLE 10 

" Art. 10—Scope of — Persons mizratine to Pnkta 

tan-Status of. See Ibid, Art. 5. A I R 1960 AndfT 

<Tt 9 ) Art i 1°,T 9^ zens . hip Act (1955), Ss. s, 5, 8 and 

nf r.7r Ar V° °i C l 0ast > t , ution Is subject to provisions 

?o^T^ enS ^' P l Act J ~.¥‘*, tf . ers lalling unHer Ss. 8 and 
1 hese can ne decided by Court 1963 (2) Pri f T 

m Iffltfitfati 0711 ' A1 * 1963 Gui 226 


-Ait 9—Scope of—Persons migrating to Pakisthan 

status of. See Ibid, Art. 5 AIR 1960 Andh Pra 106. 

-Arts 9, 5 (c) and 226 — Citizenship Act (57 of 

1955), S. 9 (2) and Sch. Ill, CD 3 4, 5 (d)—Right of 
citizenship Question as to acquisition and termina* 
tion of Determining authority—Evidence and proof 
-(Citizenship Rules (1950). R. 30). See Citizenship 
Act (1955), S. 9 (2). AIR 1958 Andh Pra 761. 


-Arts. 9 and 19 — Citizemhi > Act (1955), S. 18— 

—Rules under, Sch. 3, R 3, Citizenship A?t, S 18 — 
Validity — (Citizenship Act (1955), S. 9) — (Evidence 
Act (1872), S. 4). See Citizenship Act (1955), S. 18. 
AIR 1957 Andh Pra 1047. 


[Overruled in AIR 1902 S C 1052.] 

-Art. 9—An Indian domicile by birth applying for 

permission to remit money to U. K. — Onus is upon 
him to prove that he has abandoned his domicile of 
birth and acquired that of U. K. See Foreign Ex¬ 
change Regulation Act .1947), S. 5. AIR 1964 Cil 
422. 


——Arts. 9 and 367 (3) — Foreign State—Sikkim — 
(Civil Procedure Code (1908), S. 84). 

Sikkim is not a fully sovereign foreign State. Under 
treaty dated 5th December, 1950 with India, Sikkim 
is India’s protectorate er joying autonomy in regard to 
its internal affairs. 62 Cal W N 278 : I L R (1959) 1 
Cal 140 : AIR 1958 Cal 203 (206) (Pt D) [Pr 14). 


[Reversed on facts in A I R 1905 S C 810.] 

•T o A -^’ J 10_Ci,izen of Inf *ia-Migration to Pakistan 
in 1953 during minority -Return to India n 1954 on 
Pakistani passport — Renunciation of itizenship— 
Declarati m of Pakistani nationality by minor—Bind¬ 
ing naturn-Absence of order by Central Government 
under S. 9 (2) of Citizenship Act — Presumption of 

cannot be made. See Ibid, Art. 5. A IR 
1962 Guj 194. 

Arts. 10 and 5 Domicile of origin — Private in¬ 
ternational law — Abandonment of domicile of origin 
Evidence necessary to show — Held K, an Indian, 
who was in England for 30 years and died there did 
not intend to discard domicile of origin. See Ibid , 
Art 5. A I R 1964 Ker 244. 

Art. 10 — Person not citizen of India under any 
of the foregoing articles — Art. 10 does not apply. 
1955 Nag L J 2.35 : ILR (1954) Nag 798 t 1955 Cri 
L J 28 i AIR 1955 Nag 6 (9) (Pt F) (Pr 11) (DB). 

-Arts. 10, 19 (e) and 226—Married woman—Order 

for deportation - Right to relief — Bihar Administra¬ 
tion of Evacuee Pr perfy Ordinance (3 of 1949), S. 11. 
See Ibid, Art. 19 (e). A 1 R 1951 Pat 434. 

~—Art. 10 — Citizen at commencement of Constitu¬ 
tion acquiring citizenship of foreign country—Proce¬ 
dure. See Citizenship Act (1955), S. 9. AIR 1959 
Punj 261. 


“—Arts. 9, 5 and 7—Citizenship at commencement of 
Constitution—Arts. 5, 7 and 9 are to he read together 
—Person claiming to be a citizen of India at com¬ 
mencement of Constitution-Burden lies still on him 
to show that requirements of Arts. 7 and 9 are ful¬ 
filled. See Ibid, Art. 5. AIR 1963 Gui 220. 

[Reversed on facts in AIR 1905 S C 810.] 


ARTICLE 11 

• -Arts. 11,5, 6, 7 f 8, 9, 12. 19, 32, Parts II and III 

—Citizenship Act (1955), Ss 2(1) if), 3, 4, 5, 0, 7 and 
11—Citizen — Includes only natural persons and not 
juristic persons like corporations — Citizen in Art. 19 
has same meaning as that in Part II — State Trading 
Corporation a company registered under Companies 
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Act, 1950 — Not a citizen—Cannot maintain petition 
<uoder Art. 32 for enforcement of fundamental right 
under Art. 19 —State Trading Corporation whether a 
department of Government. AIR 1953 Raj 188 and 
A I R 1901 Cal 258 and A I R 1959 Cal 45 and A I R 
1953 Assam 177, Impliedly Overruled. See Ibid, 
Art. 5. A I R 1963 S C 1811. 

ft-Art. 11 — Delegation of Legislative functions. 

See Citizenship Act (1955), S. 9 (2). AIR 1962 S C 

1052. 


-Arts. 11, 19, Sch. 7, List I, Item 17—Parliament 

is competent to enact S. 9 of the Citizenship Act and 
to make rules of evidence. 

In view of the provisions of Art. 11 of the Con¬ 
stitution, Parliament was competent to provide for 
the termination of citizenship by enacting S. 9 of the 
Citizenship Act. Item 17 of List I of Sch VII of the 
Constitution embraces the power conferred on the 
Parliament to make law relating to citizenship, natu¬ 
ralisation and aliens. Therefore, the Parliament is 
also competent to make rules of evidence for purposes 
of determining whether a person has ceased to be an 
Indian citizen or not. Schedule III of the Citizen- 
ship Rules lays down the rules of evidence in regard 
to this matter. Art. 19 of the Constitution applies 
only to the case of Indian citizens and if a person’s 
nationality is in dispute he cannot claim protection of 
the fundamental rights. The question whether a per¬ 
son concerned has acquired the citizenship of another 
country has got to be resolved with the assistance of 
the rules cf evidence in cl. (3) of Sch. [I[ of the 
Citizenship Rules, 1950. The rules of evidence fram- 
l 3 of Sch. Ill are not violative of Art. 19 of 
the Constitution. AIR 1957 Andh Pia 1047, Dissented 
from; A I R 1900 a11 637 Dist. 1962 All L J 123 • 
1962 All Cr R 78 : ILR (1961) 2 All 738 : 1962 All 
W R iHC) 83 : 1962 (2) Cri L J 16« : A I R 1962 All 
383 (386 390) (Pt A) (Prs 13, 14, 45) (DB). 

~~ Ar ** 11 Scope of — Persons migrating to Pakis- 

« n 7^ Status of ’ See Ibid « Art * 5 - A I R I960 Andh 

Pra 106. 

rT Art ?l ll u 19 W < d) ’ (e), (5), Sch 7, List I, 

Entry 17 Question whethi r person is citizen of 
* nd ‘“ is outside scope of Art. 19 Cilizenship Rules 
U950), Sch. Ill-• Valid,ty- Rules contained in 
Sch. Ill are valid. See Ibid, Art. 19. AIR 1961 Mad 


— Art. 11 Power to place restrictions o n rights of 
citizens to enter India - Influx from Pakistan (Con¬ 
trol) Act 1949) S. 7. K 


The provisions of the Influx from Pakistan (Coi 
trol* Act would apply to the citizens of India eauali 
with those who are not citizens of India. So'wic 
and extensive a power as given by Art. 11 includ. 
the lesser power to place restrictions even c 
cit zens in the matter of entering the territory c 

India. Thus Parliament has the power to place re 
trictions on the right of a citizen to enter India aft< 

having left it and having • entered India, to obser\ 
the conditions subject to which he was allowed I 
enter. The provisions of S 7 Influx from Pakisla 
(Control, Vet cannot be regarded as unconstitution; 
or as having become void after the inauguration ( 

A IR 195L Nag 43 (44, 45) (Pt A) (Pr* 4, 10, 1 


ARTICLE 12. 


SYNOPSIS 

(Constitution of India (1950), Art. 12.) 

1. Scope and applicability of the Article. 

5. ‘‘The Government.** 

3. “Local authorities.” 

[Vol. 3.] Fn. D. 66. 


4. “Other authorities.’* 

5* “Within the territory of India or under the con¬ 
trol of the Government of India.*’. 


1. Scope and applicability of the Article. 

Art. 12- “State" includes the Legislature of 
State—Petition under Art. 32 of the Constitution for 
writ of mandamus or other appropriate writ for enforc¬ 
ing his fundamental rights and for airreting respon¬ 
dents, including State of Madras to forbear from enfor¬ 
cing any of the provisions of the Madras Act 32 of 1955 
—Petition is not for decision of a dispute between two 
private parties. AIR 1952 S ( 59 held not applicable. 
K K. Kochunni v. State of Madras, 1959 Ker L I 464* 
1959 S C J 858 : (1959) 2 An W R (SC) 70 : (1959) 2 
MLJ (S C) 70 : (1959) 2 SC A 248: (1959) Supn (2) 
SCR 316 : AIR 1959 S C 725 (730) (Pr 9). 

Art. 12—‘State’—Scope of definition of ‘State’ in 
Art. 12 is for purposes of Part III only. AIR I960 Cal 
549. 


-Art. 12— Scope and effect of — Hyderabad Wali- 

ud-daula Succession Act (15 of 1950)— If ultra vires 
and void—Property — Right to — Infringement and 
deprivation. See Ibid, Art. 14. AIR 1951 Hyd 1. 


-Art. 12 — Definition of “State” — Scope — If 

applies to Art. 311. 

The expression ‘the State” has been defined in 
Art. 12 only for the purpose of Part III of the Consti¬ 
tution, which part deals with fundamental rights. 
This definition does not apply to the w’Ord ‘-State” as 
used in Art. 311. The expression ‘‘civil post under a 
State” in Art. 311 does not include the post held by 
persons in the service of any local authority within 
the territory of the States. A I R 1952 Puni 58 and 
AIR 1956 Punj 220, Relied on 62 Punj L R 745: ILR 

(1^60) 2 Punj 645 : A I R 1960 Punj 554 (556) (Pt A) 
(Pr 3) (DB). V ' 

2* “The Government”. 


® —-Art. 12—State includes Government of State_ 

Notification by Government can be challenged under 
Art. 14. See Constitution of India, Art. 14. AIR 1958 
S C 538. 


• -Art. 12—“State”. 

The expression "the State” used in Part III of the 
Constitution includes, inter alia, its Income-tax Depart¬ 
ment. Bidi Supply Co. v. Union of India. 1956 SCR 
487 : 1956 S C J 492 : 1956 S C * 560 : ,1956) 29 
I T R 717 : 1956 Mad W N 445 : 1956 Pal L R SC) 

146 : AIR 1956 S C 479 (484) (Pt D) (Pr 9). 

& —Art. 12— ‘State’ —‘Government’ —Meaning of. 
See Ibid, Ait. 19 (2). 1959 Cr L J 128 : AIR 1959 All 
101 (FB). 

[Reversed on another point in A I R 1962 S C 955]. 

-Art. 12—Discrimination by executive in adminis¬ 
tration —Term ’‘State” as defined in Art. 12 includes 
executive authority. See Ibid, Art. 14. A I R 1956 All 
520. 

-Arts. 12 13, 14, and 15— Scope — Protection of 

fundamental rights —State— Meaning of. 

The contention that the Ordinance, Order, by-law, 
etc , referred to in Art. 13 (3) (a) must be issued in 
pursuance of a legislating power delegated by the 
Legislature is unwarranted. The fundamental rights 
are to be safeguarded not only against legislative en¬ 
croachments but against all possible encroachments 
at the hands of any publicauthority whatever and even 
from customs and usages. A reference to Art. 12 will 
show that‘the State’ includes not only the Govern 
ment and Parliament of India but also ‘the Govern” 
ment and Legislature of each of the States and all local 
or other authorities within the territory of India or 


sa p 
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under the control of the Government of India. In 
Arts. 14 and 15 (1) the State is prohibited from deny¬ 
ing equality before the law or the equal protection of 
the laws and is forbidden to discriminate against 
citizens on any of the grounds mentioned. Since the 

word State used in these articles includes the 
Oovernment even executive orders passed by the 
Government which militate against fundamental 
rights must be held to be void by reason of Art IS ill 
A I R 1952 S C 75 (79): 1952 S C J 55, Rel o L R 

IS) (DB). 162 ' A 1 " 1954 Al ' 098 


a A rS i ?j.® U) (b) U* P- Court of Wards 

Act (4 of U12) Validity—If discriminatory only on 

ground of sex —'State 1 includes Government — Diffe¬ 
rentiation by Government is as much hit by Art 15 as 
differentiation by legislature. See U. P. Court of 

All 608 ACt ^ ° f 1912) ’ S ' 8 (1) (b) ‘ AIR1954 

-Art. 12— Expression “State 1 includes executive 

government of state. See Ibid, Art. 15 (4). A I R I960 
Mys 338. 

3. “Local authorities.” 

-Arts. 12, 16 (1)— Employment to any office 
under the State — Equality of opportunity — Local 
authorities are included in the word “State” by virtue 
of Art. 12. See Constitution of India (1950), 
Art. 16(1). AIR 1965 All 151. ' 

Art. 12 ‘State “Affairs of a State”—Municipal 
President is person employed in affairs of State — 
Sanction for his prosecution, if required — Word 
“State” includes local authorities. See Criminal P C 
(1898), S. 197 (1) (b). 1958 All W R (H C) 1. 


}} • p tizen ~Incliides only natural persons ard 
juristic persons like corporations— Citizen in Art 19 
has same meaning as that in Part II - State Trading 

Act 1956 10 -No C t 0 a ra ,?f- Dy regi A' ered under Companief 
under Art 39 ( J ? Z6D ~ Ca “9°t maintain Petition 

u f L e . nf ° rce , ment fundamental right 

demrtmanf^f'rn 3 6 Trad,ng Corporation whether a 
Aff R t ?Qfl| t r f i^-c erD !? ent ; A 1 R 1953 Ra ) 188 and 
1953 Issam 177 r fr, R 1959 Cal 45 and A I R 

Art.5 TlR 1%3 S C 18 U y ° VerrUled - See Ibid > 

——Arts. 12, 79 and 194 (3)—Words “other authori- 
LeeisDh.r^k 8 Art . 12 ~ Meanin g of — House of 

Arts. 12 or 79 P 6 enl ‘ ty n0t COming under 

The words “other authorities” in Art. 12 following 
upon the words “local authorities” clearly show that 
the expression "other authorities” must be construed 

® en f d ? wi L h “ local authorities” and cannot 
possibly include the Legislative House of a State 

r Sta r fe defined in Art. 12 are found 

noTnfThp 71 Prl,1 ' eS ' l” d )»» SSSdS 

not of the Legislature as such, for the Legislature 
includes both the Houses and the Governor, but the 
privileges under Art. 194 (3) is the privilege of the 
Houseof the Legislature and the House is not in- 
eluded in the definition of the State asset out in 
Art, 12 of the Constitution. The House, looking to 
the manner in which the privilege is conferred is » 

under g Art. 12 or ArT. 79 
ILR (l9o/) Rom 218 : 60 Bom L R 279. 


- Art. 12— Object and scope of. 

The definition of ‘Slate* as including all locil 
authorities is for the purpose of ensuring that even 
the local authorities, which perform certain functions 
of Government do not contravene the fundamental 
rights of citizens and for enabling citizens to obtain 
relief against the violation of their rights. 61 Bom 

L R 1129 : I L R (1960) Bom 202 : A I R I960 Bom 
58 (61) (Pt E) (Pr 12) (DB). 

-Art. 12—‘State’ in Art. 12, includes ‘Local autho¬ 
rity’—Resolution of Fort Trust Board 'to fake over 
export cargo and do the landing on shore’ is not ultra 
vires —Provisions of Art. 19 (1) (g) not infringed. See 
Madras Port Trusts Act (1905), S. 39. 1961 m \i af j 
L J 57 i AIR 1961 Mad 234 (DB). 

- Art. 12— Scope —Local authority—What are. 

The words “local or other authority” must be 
construed ejusdem generis with Government or Legis¬ 
lature and so construed cao only mean authorities 
exercising governmental functions. They do not in¬ 
clude persons natural or juristic who cannot be 
regarded as instrumentalities of the Government. The 
University of Madras is a body corporate created by 
Madras Act VII of 1923. It is a State-aided institu¬ 
tion, but it is not maintained by the State and does 
not come within the scope of Art. 12. ( 1 953) 2 M I I 
287 : 66 Mad L W 665 : ILR (1954) Mad 426 • A TR 
1954 Mad 67 (68) (Pt B) (Pr 5) (DB). 

• —Arts. 12 and 31-A—Validity of East Punjab 
Holdings (Consolidation and Prevention of Fragmen¬ 
tation) (Second Amendment and Validation) Art 
XXVI [ of I960)—Village Panchayat, a statutory body 
is local authority and therefore “State” by virtue of 
Art. 12- See Constitution oi India, Art. 31-A A T R 
1961 Punj 1 (FB). 

4. “Other authorities.” 

1 L 2 .’ 5 “ 6 \ 7 - 8 ■ 9 > n. 19 > 32, Parts II and 
Hi - Citizenship Act (1955) Ss. 2 (1) (1), 3, 4, 5, 6, 7 and 


■ • 42 Public authority—Meaning — Co-opera¬ 

tive Societies registered under Bengal Co-operative 

Societies Act-Writ petition is maintainable against 
such society or its managing body. See Constitution 
of India, Art. 220. AIR 1966 Cal 23. 


wa\w?n 12, 314 — State — Meaning of — Sarojini 
Naidu College for Women, Dum Dum not a State! 

The paiticular definition introduced in Art 12 is- 

whiffylY PU .H e °, f Pa »t 441 of the Constitution, 
which deals with fundamental rights. The Constitu- 

tion does not deal with the general definition of the 

word Mate , except what is contained in Art. 1 and 

in other parts of the Constitution. The word 'State/ 

has been defined for that part only, e.g., Arts. 12, 36, 

lo2 and 308. Sarojini Naidu College for women, 

Dum Dum was held not to be a ‘State’ within the 

?/HSk°M rt d 2 - , Art 12 did not a« r act Art. 311. 
A1R 1 . 9 , 62 Cal 10 and (1953) 2 Mad L J 2S7 : A I R 

1954 Mad 07 and AIR I960 Cal 549 and A I R I960 

fuui 554, Rel. on. 66 Cal W N 931: (1962) 5 Fac L 

R 387 / (1963) 1 Lab L J 138 : AIR 1962 Cal 420 
(427) (Pt A) (Pr 16). 

“—Art. 12 — ‘Other authorities’ — Meaning of — 
Company incorporated under Companies Act—Chemi¬ 
cals and Allied products Export Promotion Council 
—Status of—Employee of Council-If'civil servant’ 
—Arts. 226 and 311 and Sch. VII, List II, Entry 5 — 
Applicability. r 

In view of the fact that in enumerating the autho¬ 
rities the words ‘other authorities’ in Sch. 7, List 2, 
Entry 5 follow the words 'local authorities’, the inter¬ 
pretation of the expression ‘other authorities’ should 
be based on the principle of ejusdem generis. Read 
in this light, it would refer to authorities of a like 
nature to the ones already enumerated. So inter¬ 
preted, the expression ‘other authorities’ in Art. 12 
can only refer to public authorities and not private 
ones. Thus a commercial concern or a company in¬ 
corporated under the Companies Act cannot be consi¬ 
dered to be included within the expression ‘otheu 
authorities’ in Art. 12. 
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The Chemicals and Applied Products Export Pro¬ 
motion Council is a company incorporated under the 
Indian Companies Act and is neither a public body 
nor a public authority. An employee of the Council 
is not a civil servant and is not entitled to the pri¬ 
vileges of Art. 311 of the Constitution. The Council, 
not carrying out statutory duties in appointing or 
dismissing its employees, cannot be made the subject 
of a high prerogative writ. AIR 1957 S C 529; AIR 
1900 Andh-Pra 518; AIR 1957 Pat 10; (1953) 2 M L J 
287 and AIR 1954 Mad 07, Rel. on. 65 Cal W N 
1172 i (1961) 31 Com Cas 733 : (1962) 1 Lab LJ 
475 : (1961) 3 F L R 404 : AIR 1962 Cal 10 (11, U) 
(Prs 1, 2). 

-Art. 12 — ‘State’ includes University maintained 

out of State funds. 

The phrase‘all local or other authorities’in Art. 12 
is wide enough to include a University maintained 
out of State Funds. Therefore, the Vikram Univer¬ 
sity which is constituted by a Statute (M. B. Act 
XVIII of 1955) and maintained by the State of Madhya 
Pradesh, comes within the definition of ‘State’ in 
Art. 12. 1961 M PC 141 : 1961 Jab L J 430 : 1961 

M P L J 973 : A I R 1961 Madh-Pra 299 (300) (Ft A) 
(Pr 2) (DB). 

Art, 12— Power to make inquiry — Compulsory 
and voluntary inquiry—Applicability of Commissions 
of Inquiry Act (1952)—(Commissions of Inquiry Act 
(1952). Ss. 9, 3). See Ibid, Art. 220. (1957) M P L J 
1 (Nag). J 


—“Art. 12—Writ of certiorari—Co-operative Society 
registered under Co-operative Societies Act—Included 
within definition of State in Art. 12 — Amenable to 
writ jurisdiction—Not competent to order suspension 
of employee pending inquiry if not provided by a 
bye-law—Suspension order with retrospective effect 
is illegal. See Ibid, Art. 220. A I R 1961 Madh-Pra 
289 (DB). 


"—A rt ; 12 ~ University of Madras is not a State. 
See Ibid, Art. 29 (2). A I R 1954 Mad 67 (DB). 

*— Arts. 12, 13, 14 ‘State’, ‘Authorities’, meaning 
of Karnataka Regional Engineering College Society 

— Not an authority falling within the definition of 
State’in Art. 12 — Rule! and Regulations governing 
admission of students into college maintained bv 
Society, not ‘law’ within Art. 13. 


It cannot be denied that Art. 14 is directed against 

the State and that an infringement of that Article 

which can be complained of is only an infringement 
thereof by the State. 


The Karnataka Regional EngineeringCollegeSocic 

is not an authority falling within the definition of t 
term State occurring in Art. 12 nor are its rules ai 
regulations governing the admission of students in 
the Engineering College maintained and administer 
by it law within the meaning of Art. 13. An u 
successlul applicant for admission into the Colie 
i'., therefore, not entitled to complain of an infring 
ment of Art. 14 of the Constitution. The sever 
matters enumerated in the inclusive definition 
law contained in Art. 13 (3) (a) are also those 

have the force of law, that is to say, those that : 

in the nature of imperative law whose power ari 

y virtue of political association of persons forrni 

themselves into a State and not by virtue of any cc 

tract, consent or mutual understanding. In t’ 

view, the term 'authorities’ occurring in Art. 12 coi 

only mean a person or a group of persons who ex 

cise the legislative or executive functions of a State 

through whom or through the instrumentality 

whom the State exercises its legislative or execut 
power. 


The Karnataka Regional Engineering College 
Society does not exercise any governmental functions 
or any legislative or executive functions of the Stite. 
The bye Jaws, rule;, etc., framed by the Society are 
those that govern the affairs of the Society and those 
in regard to the admission of students into various 
courses of study, the conduct of study and examina¬ 
tions, etc. Their binding force is not the same as 
the force of imperative law. They bind those that 
are members of the Society and those that seek the 
benefit of the education which the Society seeks to 
impart. By virtue of contributions in money made 
by the Central Government and the State Govern¬ 
ment of Mysore, all that can be said is that the ins¬ 
titution is one which receives State-aid. That is not 
sufficient to bring it within the purview of Art. 14 
though undoubtedly it will be bound by Art. 29 (2) 

in the matter of admission of students into the 
College. 

The control, which the Central Government exer¬ 
cises over the Society is not sufficient to convert the 
Society into an authority within the meaning of 
Art. 12 of the Constitution. The last portion of Art. 12 
reading ‘within the territory of India or under 
the control of the Government of India’, which 
merely qualifies the term ‘authorities’ occurring im¬ 
mediately before it, is not sufficient to destroy or take 
away the essential meaning of the term ‘authorities’ 
which has to be ascertained ejusdem generis with the 
terms or expressions occurring in the earlier part of 
Art. 12. A I R 1954 Mad 07 and (1880) 25 Law Ed 
070 (679) and A I R 1953 Barn 242 and AIR 1953 S C 
10, Rel. on (1963) 1 Mys L j 477 j AIR 1964 
Mys 6 (9, 10, 11) (fit B) (Prs 12, 18, 19, 20, 21, 22) 


-— 12 , 16 (4) and 320 (4)-Authority-p u blic 

Service Commission — Power to make provision for 
reservation of appointments under Arc, 16 (4). 

The word ‘authority’ in Art. 12 literally means 'a 
body exercising power’. Under the Constitution, the 
Public Service Commission has no such authority and 
it has not got even the power to implement its own 
decisions without reference to the State Government. 

As Ait. 320 (4) says that the State Government 
need not even consult the Public Service Commission 
with respect to the matter covered under Art. 16(4) 
i. e., until respect to the making of provisions for 
reservation of appoirtments in favour of backward 
classes of citizens, the Public Service Commission is 
not an authority within the meaning of that word in 
Art. 12 and it cannot make provision for reservation 
of appointments without reference to the State Gov 
ernment. I L R (1955) Mys 597 : A I R 1956 Mvs 20 
(25) (Pt I) (Pr 12) (DB). lyS 

• —Arts. 12 and 308 Scope of — Interpretation of 
other authorities’. 


The scope of Art. 12 is wider as compared to 
Art. 308. The words ‘other authorities’ mentioned in 
Art. 12 have reference to independent authorities 
having origin in a statute or other law. Thus an 
institution such as the Bank of Patiala, which is 

owned and controlled bv the State Government comes 

withiu the meaning of ‘State’ as used in both the arti 
cles but not within the meaning of ‘other authorities^ 
used in Art. 12. I L R (1954) Patiala 183 : AIR 1954 
Pepsu 136 (142) (Pt C) (Pr 8) (DB). 


Art, J2—State—Punjab University—-Not ‘a local 
or other authority’ falling within definition of State. 

The word > ‘local or other authority’ in Art 12 must 
be construed ejusdem generis with Government or 
Legislature. Thus construed they could only mean 
authorities exercising governmental functions and 
would not include persons natural or juristic who 
cannot he regarded as instrumentalities of the Coy. 
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eminent. The Punjab University is a body corporate 
created by a statute and Dot being charged with the 
execution of any governmental functions is not a 
local or other authority within definition of ‘State’ 
under Art. 12. AIR 1954 Mad 67 k A I R 1962 Cal 
420 & AIR 1964 Mys 6, Rel. od; AIR 1956 Trav-Co 19 
(FB), Dissent from. 67 Punj L R 794 : 1965 Cur L I 
614 : ILR (1965) 2 Punj 48 0 : AIR 1966 Punj 34 (35) 
(Prs 2, 5) (DB). 

-Art. 12 — Other authorities — Meaning of—In¬ 
cludes public authorities created by statutes and 
having rule-making power—Rajasthan State Electri¬ 
city Board held to be other authority within Art. 12 
— Electricity (Supply) Act (194fr), S. 5 

The expression ‘or other authorities' in Art. 12 
should be given same meaning on all the well-estab¬ 
lished principles of statutory interpretation The 
makers of the Constitution surely did not use it merely 
as synonymous with the phrase Oocal authorities'. It 
appears that this expression will include all public 
authorities, that is, authorities created by a statute 
and armed with powers and functions in a given field 
of activity and for the control thereof, and having 
the power to make their own rules and regulations, 
having the force of law. AIR 1958 Trav-Co 19 (FB) 
and AIR 1961 Mad 234 k AIR 1962 Cal Jo, Rel. on. 

The Raiastan State Electricity Board constituted 
under the Electricity (Supply) Act, F 48 properly 
falls within the definition of ‘other authorities’ in 
Ait 12 and is a ‘State' for the purposes of Chapter III 
of the Constitution. 1365 Raj L W 388 : A I R 1966 
Raj 1 (4 5) (Pt A) (Pr 7) (DB). 

-Art. 12—Appointment of StafiF—Powers of Chief 

Justice-Extent and nature of —Appointment made on 
recommendation of Registrar—Art. 16 not violated— 
State includes Chief Justice ol a H gh Court. See 
Constitution of India, Art. 16. AIR 1964 Raj 13 (DB). 

-Art. 12-“State”. 

The fact that the Government of India has control 
over the Central Board of Secondary Education does 
not make the Board a State within the meaning of 
Art 12 of the Constitution. 1957 Raj L YV 420 : ILR 
(1957) 7 Raj 665 : A I R 1957 Raj 206 (207) (Pt B) 
(Pr 13) (DB). 

-Art. 12 — Nomination for admission into State- 

aided or State educational institutions. 

It may be that nomination is not a very healthy 
method of taking students into colleges but it canDOt 
be said th it marks and mark alone is the most suit¬ 
able method for taking stuJents into colleges. Nomi¬ 
nation for admission into State-aided or State edu¬ 
cational invtitutioi s is not against the fundamental 
rights : *1950) 2 MLJ 404, Dating. <’5i) 53 P L R 
218: A'R 1951 Punj 93 (97) (Pt G) (Pr 20) (DB). 

• —Art. 12 Travancorr-Cochin Hindu Religious 
Institutions Act (XV of 1950) — Cochin Devaswom 
Board is “other authorities” within meaning of 
Art. 12 of Constitution. 

The Cochin Dewaswom Board constituted under 
the Travancore-Cochin Hindu Religious Institutions 
Act. 1950. cannot be considered as a local authority 
within the meaning of Article 12 of the Constitution. 

It seems to be equally clear tl at it will come within 
the ambit of “other authorities”. In its literal sense 
the word ‘authority’ means a 'bod\ exercising power" 
and in the context of Article 12 that power must he 
considered as the power to issue rules, bye-laws or 
regulations having the force of law. P. M. Bramada- 
than Nambooripad v Cochin Devaswm Board, 1955 
K**r L T 516 : II R ( 955) T C 741 : AIR 1956 Trav- 
Co 19 (21; (Pt B) (Pr 5) (FB). 


‘‘Within the territory of India or under 
the control of the Government 

of India" 

® 7 12, 15, 32 —“All local or other authorities 

under the control of Government of India” in Art. 12 

Meaning. Quasi-judicial authority functioning 
outside territory of India but administered by Gov¬ 
ernment of India—Order refusing permit by Appel- 
^Authority in Pondicherry was under Motor 
Vehicles Act, at a time when Pondicherry was under 
administration of Government of India but o» tside 
Indian teiritory Authority not under control of 
Government of India within Art 12. being quasi, 
judicial authority- Writ under Art. 32 against such 
authority after Pondicherry has become part of 

India-Not available-Order if open to attack under 
Art. 15. 

Judicial or quasi-judicial authorities functioning in 
territories administered by the Government of India 
but outside the territory of India cannot be said to be 
authorities under the control of the Government of 
India within the meaning of Art. 12 and therefore 
Art. 12 would not apply to such authorities func¬ 
tioning outside the territory of India. Consequently 
it would not be open to the Supreme Court to issue a 
writ under Art. 32 read with Art. 12 again t a quasi¬ 
judicial authority outside the territory of fndia even 
though that authority might have been appointed by 
the Government of India, might be paid by the Gov¬ 
ernment of India or the Government of India might 
have the power of disciplinary action against it. The 
Appellate authority in Pondicherry under the Motor 
Vehicles Act, at a time when Pondicherry was not 
within the territory of India, being a quasi-judicial 
authority, would thus not be under the control of the 
Government of India within the meaning of Art 12. 
AIR 1962 S C 797, Rel. on. Therefore, it would not 

have been open to the Supreme Court under Art. 32 
to issue a writ against its order refusing permit when 
it was passed. In consequence, it is not open to the 
Supreme Court, after Pondicherry has become part of 
India, to issue a writ to the Appellate Authority with 
respect to an order passed b) it before Pondicherry 
became part of India, as the Constitution for this 
purpose is not retrospective. 

Assuming there was discrimination against the 
petitioner in refusing him the permit on the ground 
that he was merel\ a resident of Pondicturn and 
granting it to an applicant on the ground that he was 
a n -tive of Pondicherry the protection of Ait. 15 
cannot be availed of by the petitioner. 

The Chief Commissioner (the Appellate Authority 
in Pondicherry under the Motor Veh c^es Act), being 
a quasi judicial authority was not under the control of 
the Government of India within the meaning of 
Art 12. Therefore, he could not he the State within 
that Vt tide. If so. it follows that the discrimination 
(assuming there wa> am) was by an authority which 
was not the State. The protection of Art 15 is again?t 
discrimination by the State. The petitioner therefore 
would not be entitled to any protection under A t. 15 
against the Chief Commissioner at the time the im¬ 
pugned or^er was made. K. S. Ramamnrthy Re Idiar 
v. Chief O'mmr. Pordich^»n, (1963) 1 SC WE 
779 : (1364 1 S C A 108 : (1364) 1 S C R 656 : AIR 
1963 SCI 464 (1468, 1469) (Pt B; Prs 12, 13). 

©-Arts. f 2, 136(1), 1 (3) c). 32. 142 - Pondi¬ 

cherry, if territory of I dia — Appeal under Art 136 
(1) from orders of Chief Commissioner of Pondicherr> 
acting as appellate authority under S. 64 Motor 
Vehicles Act if maintainable — Writ petition ag unst 
orders — Enforcement of orders on writ petition — 
Powers under Art. 32 not i ircumscrib»-d by territorial 
limitations Question whether Pondicherry is Indian 
territory, referred to Union Government under S. 4, 
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Foreign Jurisdiction Act. See fcbid, Art. 130 (1). AIR 
I960 S C 533. 

ARTICLE 13 
SYNOPSIS 

(Constitution of India (1950), Art. 13) 

1. Scope of the Article. 

(a) Applicability. 

(b) Repugnancy between law and Constitution. 

(c) This Article and Article 372. 

(d) Doctrine of eclipse. 

(e) Directive principles - Implementation. 

2. Meaning of expressions “law” and “laws in 

force”- Clause (3). 

(a) Bye-laws. 

(b) Notification 

See also Ibid, Note 14. 

(c) Rules. 

See also Ibid, Note 13. 

(d) Order and Ordinance. 

See also Ibid, Note 14. 

(e) Customary law. 

See also Ibid, Note 11. 

(f) Administrative direction. 

(g) Taxing Statute. 

(h) Orders of Native Rulers prior to Constitu¬ 
tion. 

3. Retrospective effect of Clause (L). 1 

(a) Rights acquired or destroyed before Con¬ 
stitution. 

(b) Pre-Constitutional liability for violation 
of laws which are not valid after Consti¬ 
tution. 

(c) Proceeding pending at the time of com¬ 
mencement of Constitution. 

4. “The State shall not make any law”—Clause (2). 

5. Part of law void—Effect. 

6 Effect of Court declaring law to be void. 

7. “Void”—Meaning of. 

8 Central Acts held void. 

9. Central Acts held valid. 

10. Personal law. 

11. Customary laws. 

See also Ibid, Note 2e. 

12. State Acts. 

13. Rules and Regulations. 

See also Ibid, No'e 2c. 

14. Orders, Ordinances and Notifications. 

See also Ibid, Note 2d. 

15. Judicial rev iew of legislatiou—General principles. 

(a) Powers and duties of Courts. 

(b) Who can challenge validity of law. 

(c) Validity of legislation—Test. 

(d) Presumption of constitutionality. 

(e) Reasonableness oi statute. 

(f) Taxing statute. 

10. Waiver of fundamental rights. 

1. Scope of the Article. 

(a) Applicability. 

(b) Repugnancy between law and Constitu- 
tion. 

(c) This Article and Article 372. 

(d) Doctrine of eclipse. 

(e) Directive principles—Implementation. 


1. Scope of the Article. 

• -Art 13—Privileges claimed by House of Legis¬ 

lature — How far are they subject to fundamental 
rights. See Ibid. Art. 194 (3). AIR 1965 S C 745. 

• -Art. 13 — Essential Commodities Act (1955), 

S. 3 — Power to make provisions under — Does not 
imply power to contravene Constitution. 

It is fair and proper to presume that in passing the 
Essential Commodities Act, the Parliament could not 
have intended by the words used by it in S. 3 to 
include a power to make such provisions even though 
they may be in contravention of the Constitution. 
The fact that the words ‘ in accordance with the 
provisions of the articles of the Constitution” are not 
used in the section is of no consequence. Such words 
have to be read by necessary implication in every pro¬ 
vision and evpry law made by ihe Parliament on any 
day after the Constitution came into force. It is clear 
therefore that when S. 3 confers power to provide for 
regulation or prohibition of the production, supply 
and distribution of any essential commodity it gives 
such power to make any regulation or prohibition in 
so far as such regulation and prohibition do not 
violate any fundamental rights granted by the Consti¬ 
tution of India. Narendra Kumar v. Union of India, 
1960 SCJ 214 : (1960) 2 SCR 375 : A I R 1900 
S C 430 (433) (Pt A) (Pr 6). 

©-Art. 13 (1)—Scope — Motor Vehicles (Amend¬ 

ment) Act—If wholly repugnant to provisions of U. P, 
Transport Service (Development) Act — S. 0, General 
Clauses Act — Effect of—A I R 1957 All 320, Rever¬ 
sed. See Ibid, Art. 254. AIR 1959 S C 64S. 

9 -Art. 13 (1)—Interpretation—Spiritof Constitu¬ 

tion— Interpretation of Statutes—Civil P. C. (1908), 
Pre 

Per Kania C. J., Patanjali Sastri, Das and Chandra¬ 
sekhara Aiyar JJ. —A Court of law has to gather the 
spirit of the Constitution from the language of the 
Constitution. What one may believe or thmk to be 
the spirit of the Constitution cannot prevail if the 
language of the Constitution does not support that 
view. The idea of the preservation of past inchoate 
rights or liabilities and pending proceedings to 
enforce the same is not foreign or abhorrent to the 
Constitution of India. TUe Court should construe 
the language of Art. 13 (l) according to the estabb'shed 
rules of interpretation and arrive at its tru.^ meaning 
uninfluenced by any assumed spirit of the Constitution. 
Keshavau Madhava Menon v. The State of Bombay, 
1951 SCJ 182 : 1951 Mad VV N (Cri) 182 : 1951 
Mad W N 232 : (1951) 1 Mad L J 370 : 1951 All L J 
(SC) 23 : 1951 SCR 228 : 53 Bom L R 458 : I L R 
1951 Hyd 294 i AIR 1951 S C 128 (129, 130) (Pt C) 
(Pr 5). 

•-Art. 13 (l)and (2) — Inclusion of Cls. (1) and 

(2) of Art. 13 is matter of abundant caution. 

Per Kania C. J.— The inclusion of Cls. (1) and (2) 
of Art. 13 in the Constitution of India appears to be 
a matter of abundant caution. Even in their absence if 
any of the fundamental rights was infringed by any 
legislative enactment, the Court has always the power 
to declare the enactment, to the extent it transgresses 
the limits, invalid. The existence of Art. 13 (I) and 
(2) in the Constitution of India, therefore is not 
material for the decision of the question what funda¬ 
mental right is given and to what extent it is permit¬ 
ted to be abridged by the Constitution itself. Gopalan 
v. State of Madras, (1950) 2 Mad L J 42 ? 63 Mad 
L W 638 : 1950 S C J 74 j 51 Cri L I 1383 : 1950 
S C R 88 : 1950 Mad W N 495 * 1950 Mad W N (Cri) 
127 : AIR 1950 S C 27 (34) (Ft I) (Pr 6). 
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“—Art. 13, Part 3 (General) and Art. 19 (1) (g)— 
scope 01 • 

Article 19 has not abrogated the Law of Torts 
relating to private nuisance. 

The provisions of Part 3 of the Constitution 
guaranteeing fundamental rights to the citizens in the 

btate have nothing to do with the right of the indivi- 
dual citizens inter se. 

Where the plaintiff, residing adjacent to defen- 
dants premises brings a suit for permanent injunc- 

n ° n t0 •n e ? tr ? i . D the defend ant from maintaining a 
flour mill:in his premises as the running of the mill 

deprived the plaintiff of his right to live in his own 

du e ling house in a praceful and comfortable manner 

and therefore amounted to a private nuisance, the 

defendant s right to carry on his business as such is 

not being denied by the suit. Article 19 (1) (g) does 

not, therefore, operate as a bar to the plaintiff’s suit 
AIR 1960 All 632 (635, 636) (Pt B) (Pr 14). 

Art. 13, Part 3, Arts. 12-35—A right of a member 
or a council or to attend the meeting of a Municipality 
is not a fundamental right. 67 Bom LR 11: 1965 Mah 

(isiHPI CHPr SHOW.'"" “ 0 ' Am 1965 B “ m 187 

““Art. 13, Part 3—Scope—Fundamental rights and 
the Executive. 

Article 13 does not abridge any vital limb for the 
Constitution. It is inserted ex abundanti cautela. 

The fundamental rights are binding as directly 
valid Jaw and no legislation and no administrative 
edict or governmental rescript which is in violation 
ot them can have legal force or validity. AIR 1950 
b C 27, Expl. and Rel. on. (1958) 2 Lab L J 38 : 60 

R 342* ILR (1958) Bom 1266: AIR 1959 Bom 
134 (137) (Pt E) (Pr 10) (DB). 

[Reversed on another point in AIR 1902 S C 030.] 

®“Art. 13 Unconstitutional use of power under 
valid enactment—Effect. 

Per Mookerji, J.—The constitutional validity of the 
statute will not, necessarily, preclude challenge on 
constitutional grounds of its use or of purported exer¬ 
cise of power under it and such use and/or exercise of 
power may be struck down, apart from mala tides, on 

{ rr gr j Und ° f violation or infraction or infringement 
of fundamental rights or guarantees under the Cons¬ 
titution. Paschim Brnga Malbahi Cycle Mazdoor 
«r D !^ n ^ v * Commi ssioner of Police, Calculta, 65 Cal 

(Pr^f (SB). A 1 R 1961 Cal 125 (142 ’ 143) (P * K) 

• — rrA rt - 13 — Powers of Parliament and State 
Legislatures Comparison with powers of Parlia¬ 
ment r a England Question whether statute is valid 
or void—Powers of Court, 


pass all Act in excess of those powers, then that Act 
becomes void to that extent. 

Under the Constitution the power to decide whe¬ 
ther a piece ol legislation is void or not, is given to 
the Courts, i.e., the judiciary and nobody else. The 
power of the judiciary is supreme in this respect. 

wm X' ■ ^® st Ben 8 a f Government, 54 Cal 

' MR1950 *>* ®». 

-—-Art. 13, Part 3 (Arts. 12 to 35) — Fundamental 
rights — Powers of Parliament and Legislatures to 
control—Powers of Court—Extent of. 

The Constitution embodies the corporate will of 
the people and they have expressly elected through 
their representatives to surrender and forgo in the 
larger interests of the State and for the welfare of the 
people, part of their rights to the State. The funda¬ 
mental rights recognised in the Constitution no doubt 
to some extent constitute limitations on the powers of 
the Parliament and the State legislatures to enact 
laws and these were intended in the interests and for 
the benefit of the minorities. To what extent the con¬ 
trol should be permitted and whether the legislature 
in enacting a particular law transgressed its limits 
without any justification and whether such transgres¬ 
sion is within reasonable bounds are matters left 
open for the Courts to decide. Unlike the American 
Constitution where under the power known as “due 
process of law” the Courts have exercised and have 
been exercising a greater degree of freedom in declar¬ 
ing a law unconstitutional on the ground of its un¬ 
reasonableness for deciding which no particular 
standard had been laid do yn by the legislature, 
under the Indian Constitution, the Court’s function is 
circumscribed and limited to the extent of consider¬ 
ing whether the :restrictions are reasonable or not 

1952 Mad W N 299: 1952 1 Mad L J 557: AIR 1952 
Mad 613 (633) (Pt J) (Pr 30) (DB). 

. . Art* 13 (I)—Words “inconsistent with tbe pro¬ 
visions of this Part” — Meaning of - Scope of the 
Article. 

Inconsistency cr repugnancy does not depend upon 

the exercise of the power by virtue of the provisions 

in an Act but by virtue of the provisions themselves, 

Jr a particular provision of the Act, if enforced in 

strict accordance with the letter of the law as laid 

down therein, would contravene the provision of 

Part 3 of the Constitution, then it could not be held 

to be inconsistent but only to be repugnant. It is the 

provision impugned to be looked into and not the 

manner in which the power under it is exercised. 1952 

Cr L I 170: AIR 1951 Mad 1015 (1039, 1040) (Pt F) 

(Pr 60) (DB). 

-Arts. 13 and 22 (7)—Scope. 


In England Parliament is supreme and it can pass 
any law however unreasonable it mav seem, and to 
whatever extent it may curtail the liberty of the sub¬ 
ject. There is no power in the Courts in that country 
to declare the Jaw to be void or invalid. 

In the republic of India there is a written Constitu¬ 
tion in which certain fundamental rights are guaran¬ 
ty r? citizens. These are mentioned in Parts of 
the Constitution. If Parliament or any State Legis¬ 
lature makes any law taking away these fundamental 
rights except in the manner and to the extent pro¬ 
vided in Part 3, then that law is void to the extent of 
its inconsistency with the provisions of Part 3 (vide 
Art. 13 (1)). Thus Parliament and the State Legisla¬ 
tures are not supreme to the extent that Parliament in 
England is supreme. The Legislatures in this country 
have only those powers of legislation which are 
bestowed upon them by the Constitution Act. If they 


Article 22 (7) was never intended to be a means of 
avoiding the operation of Art. 13 (1). It is a provision 
lor action not before, but after the Constitution has 
come into force, and it was intended for prospective, 
and not retrospective operation. In other words, it 
relates not to Art. i3 (1), but to Art. 13(2). After 
I arliament or the President has in effect by order 
modified the provisions of Art. 22(4), then a law may 
be made which perhaps otherwise would have been 
void or ultra vires under Art. 13 (2), but no order or 
law made under Art. 22 (7) can operate upon a law 
which has already become void under Art. 13(1). 
51 Cri L J 1081 : I L R 29 Pat 335 : A I R 1950 Pat 
265 (270, 279) (Pt D) (Prs 20, 02) (DB). 

1(a). Applicability. 

®-Arts. 13, 14-Scope of Article—Applicability 

~Two different statutes of different authorities — 
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Difference in dearness allowances of Central and 
State Government Servants—Validity—Fundamental 
Rules* R. 44* 

The power of the Court to declare a law void unde r 
Art 13 has to be exercised with reference to the 
specific legislation which is impugned. It is conceiv¬ 
able that when the same legislature enacts two 
different laws but in substance they form one legis¬ 
lation, it might be open to the Court to disregard the 
form and treat them as one law and strike it down, 
if in their conjunction they result in discrimination. 
But such a course is not open where the two laws 
sought to be read in conjunction are by different 
Governments and by different legislatures. Article 14 
does not authorise the striking down of a law of one 
State on the ground that in contrast with a law of 
another State on the same subject its provisions are 
discriminatory. Nor does it contemplate a law of the 
Centre or of the State dealing with similar subjects 
being held to be unconstitutional by a process of 
comparative study of the provisions of the two enact¬ 
ments. The sources of authority for the two statutes 
being different, Art. 14 can have no application. 

Held, that the scale of dearness allowance recom¬ 
mended by the Central Pay Commission and sanc¬ 
tioned by the Central Government could furnish no 
ground for holding that the scale of dearness allow¬ 
ance recommended by the Pay Committee and adop¬ 
ted by the State Government by the impugned resolu¬ 
tion, was repugnant to Art. 14. 

Held, further that it may no doubt sound hard 
that Government servants doing work of a similar 
kind and working it may be, even in the same place, 
should receive different allowances; but the rights of 
the parties have to be decided on legal considera¬ 
tions, and it was impossible to hold that the resolu¬ 
tion in question was bad under Art. 14. State of M. P. 
v. G. C. Mandawar, 1955 SCR 599 : (1954) S C J 
503 i (1954) 2 Mad L J 51 : (1954) S C A 767 : A I R 
1954 S C 493 (496) (Pt C) (Pr 9). 

“ Art. 13—Law passed in violation of any of the 
fundamental rights other than those contained in 
Art. 19 is void under Art. 13(2)—Operation of Art. 13 

not suspended during period of emergency. (’63) 
1963 All W R (HC) 559 (564). 

[Overruled on another point in AIR 1964 S C 381.] 

" Art. 13 -Applicability—Indirect infringement of 
freedom guaranteed under Art. 19—Effect —See Ibid, 
Art. 19. AIR 1957 All 561 (DB). 

. Arts. 13 and 14 — Applicability — Dismissal ef 
civil servant under Art. 310 read with Art. 311 
(2). Proviso (c) by President — Validity —Civil 
•Services (Classification, Control and Appeal) Rules 
R. 52—If violates Art. 14. 

Article 13 has no application to the Articles of the 
Constitution. Therefore, it cannot be said that the 
order of the President which was passed by him 
under the provisions of the Constitution offends 
Art. 14 of the Constitution. The President has taken 
* hls s f?P In the interest of the security of the State, 
and this power the President possessed under the Con¬ 
stitution. Rule 52 of Civil Services (Classification 
Control and Appeal) Rules is not also void, as being 
in contravention of Art. 14 of the Constitution. The 
rule only reproduces the power of the President given 
to him by the Constitution. 1 L R (195S) Bom 514 : 

L J 50 • f 9 Bom L R 241 ; AIR 195S Bom 
283 (290) (Pt E)'(Pr 29) (DB). 

•-Art. 13—Applicability. 

Art. 13 does not apply to a private grant by a Ruler 
which is not an enactment in force in any State. AIR 

/42)( S C ° 9 ’ Heferred * A 1 R 1952 Him P & B 4L 


-Art. 13—Does not apply to Constitution itself— 

Part 12 is not cut down by Part 3—(Interpretation of 
Statutes—Construction). 

Venkatarama Aiyer J.-—Article 13 does not apply to 
the Constitution itself. It does not enact that the 
other portions of the Constitution should be void 
as against the provisions in Part 3 and it would be 
surprising if it did, seeing that all of them are parts 
of one organic whole. Article 13, therefore, cannot 
he read so as to render any portion of the Constitution 
invalid. This conclusion is also in accordance with 
the principle adopted in interpretation of statutes, that 
they should be so construed as to give effect and 
operation to all portions thereof and that a construc¬ 
tion which renders any portion of them inoperative 
should be avoided. The operation of Part 12 is not 
cut down by Part 3 and the fundamental rights are 
within the powers of taxation by the State. 1952 Mad 
W N 72 : 65 Mad L W 114 : 1952-1 Mad L J 208 : 
ILR (1952) Mad 933: AIR 1952 iMad 395 (405) (Pt C) 
(Pr 41) (DB). 

-Arts. 13 and 254—Applicability. 

Per Sarjoo Prasad J. — Art. 254 can only apply if 
there is a legislation by Parliament in regard to some 
of those matters enumerated in List I or in List 3 of 
Sch. 7. Where the repugnancy complained of is 
against the Constitution of India itself the relevant 
provision applicable is not Art. 254 but Art. 13 of the 
Constitution. 51 Crj L J 1081 : ILR 29 Pat 335: AIR 
1930 Pat 265 (277, 278) (Pt I) (Pr 58) (DB). 

1 (b). Repugnancy between law and Constitution. 

-Arts. 13, 20 and 245—Scope — Repugnancy 

between law and Constitution—Duty of Court. 

Where any conflict exists between a rule of law laid 
down by any Act and the provision in Constitution, 
it is the duty of the Court to try to resolve the 
conflicts, but if the conflict cannot be resolved, the 
Constitution being paramount and supreme must be 
held to prevail and the conflicting law must be held 

to be void. 

The powers of the legislature in India were limited 
for they are made subject to the provisions of the 
Constitution by Art. 245 (1). Therefore, any law 
which directly or indirectly transgresses the funda¬ 
mental rights guaranteed by the Constitution and these 
include the right given by Art. 20 (3) must be held to 
be void. I L R (1957) 2 All 110 : 1958 Cri L J 462 : 

A I R 1958 All 293 (301) (Pt F) (Prs 41, 43) (DB). 

-Art. 13 (2) — Act contravening fundamental 

rights guaranteed by Constitution—Order passed 
under—Validity. 

An Act which is wholly ultra vires :as being in 
contravention of the fundamental rights guaranteed 
by the Constitution would be absolutely null and void 
under Art. 13 of the Constitution. Where a law is void 
it has no existence in the eye of law and therefore an 
order purporting to have been passed under it is a 
nullity and may be ignored altogether. ILR (1957) 2 
All 302 : AIR 1956 AH 684 (687) (Pt B)(Pr 10) (DB). 

-Art. 13—Scope—Protection of fundamental rights 

—Fundamental rights are to be safeguarded not 
against legislative encroachments hut against all 
possible encroachments at the hand of any public 
authority whatever and even from customs and usages 
—See Ibid, Art. 12. AIR 1954 All 60S (DB). 

• —Art. 13, Part III (Arts. 12 to 35)-Fundamental 
rights —Encroachment by Legislature—Principles to 
be considered. 

While the Court must always be vigilant to prevent 
an encroachment by the Legislature upon funda¬ 
mental rights which have been guaranteed, it must 
also remember that it is not a third chamber sitting 
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? n , the , P° ,ic y laid down by the Legisla- 

ture and which has been embodied in the lecrislaHnn 

Wh.ch it is considering. However repugnant any 

ha®'of whaMs 5, be ht° th f COnce Pdon whfclfthe Court 
nas ot what is right and wrong and, however drastic 

not PnTot 0 ™ °f SUch legislation may be if it does 
ConsHhiSon C °u ? V ' e | ne a , ny of the articles of the 
then • i ij h u ch , lay , down fundamental rights, 

SchleridS?? P the M duty 0f tbe Couit to uphold 

mr if b»t jfsrg aiTi s,n2 

|SuJ ,|' b 7 17 1 A 1 « “St B»m 210 <2I7| (Ft d" 

d^Ts A nnt 1 nn f i ar ! n f~^bapter on Fundamental Rights 

— Tammn TnrlV ° h 16 - e r°^ j ammu and Kashmir 

Act $nfl7?? d k ? sh .™ lrBlg La " d , ed Estates (Abolition) 
Act 2007) is not ultra vires of the powers of Yuvrai 

K'” Courts—See Tenancy 

/ At Jammu and Kashmir Big Landed Estates 
(DB) * I0D ACt ^ 2007) ’ Prea mble. AIR 1953 J & K 25 


serve laws or portions of laws which Art 11 m, 

Ar n t d ?7n V i° id a A There is no incorstency betwel/ 
Art 13 (I and Art 372 (1) if Art. 372 is regarded ““ 

applying to only such cases as do not come within the 
mischief of Art. 13 (1). 51 Cri L J 1081 • Tl R 90 p«? 

S ArB 1950 Pat 265 (270 > 2:! i (RE) fe« Hm 

1 (d). Doctrine of eclipse. 

s?it'7r Art ;Pn 13 ’. Pr f amb ' e - Art - 31 (before Con- 
stitutmu (Fourth Amendment Act)-Scope-'‘Void ,, ' 

( 2 ) -Poi’nt g o°f f r P ° St ' Con , stitutl0n Jaw violating Art.31 
to be fudged—Doctrine of Eclipse- Applicability— 

dis Soffe g ° Verned by A rt 13 (2)—Such legislation. 

IanA T IeVIVe ?S amendment of Constitution—U P. 

lQ^O) k T M Ure ?j (b^ulation of Transfers) Act (15 of 

Sff cum! 1 549 ' s “ 


Arts. 13. 14 and 19 (1) (g) --Refusal by Govern. 
WrVa 0 de . black-listed contractor — If 

Art 99fl m M ,° f f 5 1 “ da ™ ental right0r rule of law— 

Art. z«o —Natural justice. 

richt‘to 8 Oar f India und ® u bfedly has a fundamental 
r ght to carry on a trade or business, but he has no 

fundamental right to insist upon the Government or 

any other individual, doiDg business with him. The 
Government, as well as any individual, has got a right 
to enter or not into a contract with a Darticular 

S r A[R 1955 Mad 365, Rel. on. Wher/the.efore 

with te . G ^ Ve . nm . ent ref u u ses to enter into any contract 
with a contractor who has been ‘black-listed*, there 

is no violation of any fundamental right or right to 

Tt Ty &V D l p f rof . es sion No remedy is available under 
, ' f, 4 rt - 14 applies only to laws as defined in 
t- 13 and an oruer of Government black-listing 

o°oo7 ct °J doe<! not amount to such law. AIR 
I9o5 S C 334 and AIR 1958 Ker 33, Rel. on. Natural 

justice cannot be imported into the consideration of 

?o« y J xec I ut ' ve orders - A,R 1959 Bom 300, Rel. on. 

1953 K.er L T 334 : 1958 Ker L I 460 : I L R (1958) 

Ker 790 : AIR 1958 Ker 333 (334, 335) (Pis 4, 6, 9, 

Art. 13—Law invading fundamenial right. 

If a statute enacted ostensibly for removal and 
prevention of encroachments on lands which are 

«on Jo?h° Perty K- ha5 linl ? or ver y unsubstantial rela 
5®?*° those subjects and is a palpible invasion of 
rights secured by Part 3 of the Constitution, the Court 
will have to declare that portion of the statute which 
is a palpabie invasion ot the fundamental rights as 
void and unconstitutional md thus give effect to the 

69°0 nSt, T9^R V ' S - D - 0 ’-wan, 33 Pat 

fpt V(Pr CHSB) ° 13 ! A 1 E 1955 PSt 1 < 10 ’ H) 

1 (c). This Article and Article 372. 

•-Art. 13 (1)-Object of. 

Per Narasimham J. The object of Art. 13 (1) is to 
invalidate those existing laws which continue in force 
by virtue of Art. 372 (1) which are inconsistent with 
any ot the provisions of Part 3 dealing with the 
fundamental rights even though those provisions may 
expressly refer to the rights of persons and not to the 

rToolj Vi' Pr a fa alad Jena v. State. ILR (1950) 

ueoupt c, S 4) (Fw 9 ! AIR 1950 0rissa 157 

““Arts. 13 (1) and 372 (1)—Interpretation. 

b fl ^rI a / i0U » prOvi i Sion L Sof the Constitution have to 

therefore Au ? 7 ™ ke th fP c0[1 ? istent ' if Possible, and 
tnerelore Art. 372 cannot have been intended to pre¬ 


Arts. 13 and 31 (before Constitution (Fourth 
Amendment) Act, 1955) Arts. 245 (1, and 246- 
a Sa 7 e 0 . and c f f ect of - Distinction between Cls. (1) 

Part of r\ t ’c!?. - f P ° Wer T° f legislature—Effect of 

Constitution Law made in excess of 

power whether ab initio void-Doctrine of eclipse- 
ditv m a p SP T ‘ 3ervlce (•' 'evelopmenr) Act-Vali. 
(9 ofl955) sj? 5150 ' SerV,CeS (Development) Act 

Per Bhagwati, Subba Rao and Wanchoo, JJ —The 

be^pR th eCt P f | ArtS- 13, 31, 245 (JJ and 240 may 
be stated thus. Parliament and the Legislatures of 

States have power to make laws in respect of any of 

c h . e „.™f e n s , enumerate,! in the Levant lists in the 

Seventh Schedule and that power to make laws is 
subject to the provisions of the Constitution including 
Art. 13, i.e., ihe power is made subject to the limita- 

A n'i“rim' by Par ^. 3 of . fhe Constitution. Under 
x i l * * J l ? pre-Constitution law subsists except 
to the extent of its inconsistency with the provisions of 

^ r . * wheiea . s 110 post-Constitution law can be made- 
contravening the provisions olPart3,and therefore the 

inception" th ° Ugh made > is a Lu) lity from its 

r2!^f d ? Ctri ? e of - e r° lip;e has no application to post* 
Constitution laws infringing the fundamental rights. 

The Constitution in express terms makes the power 
ot a legislature to make laws in regard to the entries 
in tha Lists of the Seventh Schedule subject to the 
other provisions of the Constitution and thereby 
circumscribes or reduces the said power by the limi¬ 
tations laid down in Part 3 of the Constitution; a law 
made in derogation or in excess of that power would 
be ab initio void wholly or to the extent of the contra¬ 
vention as the case may be; and the doctrine of 

eclipse can be invoked only in the case of a law valid 
when made. 

The U P, Legislature passed the U. P. Transport 
Service (Development) Act whereunder the State 
Government was authorised to frame a scheme of 
nationalization of motor transport. The State Govern¬ 
ment framed the scheme under the U. P. Act after the 

Constitution (Fourth Amendment) Act, 

lb/JD. 

Held, that the validity of the Act could not be 
tested on the basis of the Constitution(Fourth Amend¬ 
ment) Act, 1955, but only on the terms oi the relevant 
articles as they existed prior to the amendment. AIR 
1957 All 320, Reversed. 

Per Das C. J. and B. P. Sinha, J. — ‘We desire to 
guard ourselves against being understood as accept¬ 
ing or acquiescing in the conclusion that the doctrine 
of eclipse cannot apply to any post.Constitution law/ 
Deep Chand v. State of U. P., 1959 S C A 377 : 1959 
S C J 1069 : ILR (1959) I All 293 : (1959) 2 S C R8r 
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AIR 1959 SC 648 (652,654, 655, 656, 659,660) 
(Pi A) (Prs 3,11, 13, 19, 26). 

—Art. 13 (1) — Pre-Constitution Act—Validity — 
Doctrine of eclipse, applicability — Doctrine has no 
application if Act is void ab initio. 

The doctrine of eclipse (according to which a law 
validly made would take effect when the obstruction 
is removed) based on a construction of Art. 13 (1) 
applies only where a pre-Constitution law was valid 
under the provisions of the Government of India Act, 
1935, and became invalid on the coming into iorce of 
the Constitution on account of the provisions of 
Part 3 of the Constitution dealing with fundamental 
rights. It, however, the Act or any of its provisions 
was void under the provisions of the Government of 
India Act itself, it will be still-born and the doctrine 
of ellipse cannot have any application inasmuch as 
Art. 13 il) itself would nor apply to such an Act AIR 
1959 S C 648, Foil. (1960) 2 O J D 21S : ILR (I960) 
Cut 487 ; AIR 1961 Orissa 196 (200) (Pt B) (Pr 8) 
(DB). 

“—Art 13 — Rajasthan Passengers and Goods Taxa¬ 
tion (Amendment and Validation) Act (22 of 1964), 
S. 4—Inconsistency of an Act with constitutional 
provisions — Void Act — Meaning — Distinction 
between P« e-Constitution and Post-C >nstitution Acts 
in this respect -Doctrine of eclipse —Wnen applies 
— Re-enactment of post-Constitution Act—Can vali¬ 
date the invalid Act with retrospective effect. 

The word ‘void* in Art. 13 of the Constitution cor¬ 
rectly means “ineffectuol, nugatory or devoid of any 
legal force or binding effect 1 ' and not that the statute 
stood repealed and therefore obliterated from the 
statute book. It is however, recognised that there is a 
vital difference in this behalf between the pre-Consti- 
tution and post-Constitutional laws, and that in the 
case of the former the voidness is not from their very 
inception but is a supervening one, while the voidness 
in the case of the latter starts from their very incep¬ 
tion and they do not exist for all practical purposes. 

It necessarily follows from this as a corrollary that 
whereas a pre-constitution law can be revived by the 
removal of the constitutional defect, by a subsequent 
amendment of the Constitution and the law is thus 
revived, yet in the case of post-Constitution laws there 
can be no revival by a meie amendment of the Consti¬ 
tution, and the doctrine of eclipse which can apply 
in the first kind of laws is incapable of being properly 
attracted in the case of the second category thereof. 

Although a post-Constitution statute which is void 
as being unconstitutional cannot be vitalised by an 
amendment as such, it being a still-born law, there 
can be no valid objection to such law being re¬ 
enacted, and, if so re-enacted by competent plenary 

aHd‘J n&c'o ld ho,d S° od - AIR 1954 SC 728; 
cl? 408; AIR 1963 S C 10i9 and AIR 1963 

b ^ lob/, Rel. on. 

Held, that Rajasthan Act 22 of 1964 was not merely 
an amending and a curative Act in that limited sense, 

ut it was reallv an Act which virtually re-enacted 
the provisions of the earlier Acts which suffered from 
a Constitutional infirmity. 

Held furthei that it was well settled law at this 
date that a taxation law could be enforced with re- 

e , ffect * AlH 1954 SC 158 and AIR 1962 

t T.; 1 ( o’ ReL ° n * 1LK < 19G5 ) 15 Raj 285 : 1965 Raj 
L W llo. 

1 (e). Directive principles—Implementation. 

® Arts. 13, 245 and 246— Legislation by State to 
implement directive principles Legislation cannot 
overrule fundamental rights-Principle of harmoni. 
ous construction to be followed. 


The legislative power conferred upon a State 
Legislative Assembly by Arts. 245 and 246 is to be 
exercised under Art. 245 subject to the provisions of 
the Constitution. Although certain legislation may 
have been undertaken by a State in discharge of the 
obligation imposed on it by the directive principles 
enshrined in Part 4 of the Constitution, it must never¬ 
theless, subserve and not override the fundamental 
rights conferred by the provisions of the Articles 
contained in Part 3 of the Constitution. 

The directive principles of State policy have to 
conform to and run as subsidiary to the Chapter on 
Fundamental Rights. Nevertheless, the Court may 
not entirely ignore these directive principles of State 
policy laid down in Part 4 of the Constitution but 
should adopt the principle of harmonious construc¬ 
tion and should attempt to give effect to both as much 
as possible. AIR f 95 L SC 226 and AIR 1958 S C 
731, Rel on. In re The Kerala Education Bi'l, 1957, 
1958 Ker LT 465 : ILR (1959) Ker 1167:1959 
S C A 450 : 1959 S C I 321 : 1958 SCR 995 : AIR 
1958 S C 956 (966, 967) (Pt B) (Pr 8,. 

0-Art. 13 (2) and Part IV—Scope—Implementa¬ 

tion of directive principles and fundamental rights 
—Harmonious interpretation. 

Art. 13 (2) expressly says that the State shall not 
make any law which takes away or abiidges the 
rights conferred by Chap. 3 oi our Constitution 
which enshrines the fundamental rights. The direc¬ 
tive principles cannot override this categorical res¬ 
triction imposed on the legislative power ot the State. 

A harmonious interpretation has to be placed upon 
the Constitution and so interpreted it means that 
the State should certainly implement the diiective 
principles but it must do so in such a wav that 
its laws do not take away or abridge the funda¬ 
mental rights. Mahomed Hanif Quaieshi v. State of 
Bihar, 1958 Mad L J (Cri) 727 i 1958 S C A 783 : 
1958 S C J 975 : (1959) SCR 629 : AIR 1958 S C 
731 (739) (Pt F) (Pr 12). 

2. Meaning of expressions “Jaw” and ‘‘laws in 

force”—Clause (3). 

(a) Bye-laws. 

(b) Notification. 

See also Ibid, Note 14. 

(c) Rules. 

See also Ibid, Note 13. 

(d) Order and Ordinance. 

See also Ibid, Note 14. 

(e) Customary law. 

See also Ibid, Note 11. 

(f) Administrative direction. 

(g) Taxing Statute. 

(h) Orders of Native Rulers prior to Constitu¬ 

tion. 

2. Meaning of expressions “law” and “laws 

in force”—Clause (3). 

(9 - Arts. 13 (2) and 368—‘Law’, meaning of — Act 

amending Constitution under Art. 368 — Art. 13(2) 
cannot affect validity of such law even if it abridges 
or takes away fundamental rights. 

Per Gajendragadkar C. J., Wanchoo and Rajzhubar 
Dayal JJ. : * 

Article 13 (2) does not affect amendments of the 
Constitution made under Art. 368. The word ‘law’ 
in its literal sense, may include constitutional law, 
but ‘there is a clear demarcation between ordinary 
law, which is made in exercise of legislative powers, 
and constitutional law which is made in exercise of 
constituent powers’. Though both Arts. 13 and 368 
are widely phrased, the harmonious rule ol construe- 
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tion requires that the word ‘law’ in Art. 13 should be 
iaken to exclude law made in exercise of the consti¬ 
tuent power. AIR 1951 S C 458, Foil. 

When Art. 308 confers on Parliament the right to 
amend the Constitution the power in question can be 
exercised over al the provisions of the Constitution. 
How the power should be exercised, has to be deter¬ 
mined by reference to the question as to whether 
the proposed amendment falls under the substantive 

part of Art. 308, or attracts the provisions of the 
proviso. 

a J h i e <T/oi S - n ? A loub ^ that if the word ' Iaw ’ used in 
Art. 13 (2) includes a law in relation to the amend- 

nient of the Constitution, fundamental rights can 

never be abridged or taken away, because as soon as 

it is shown that the effect of the amendment is to 

cake away or abridge fundamental rights, that portion 

oi the law would be void under Art. 13 (2). 

^aws falling within the purview of Arts. 4 (2) and 
10J (3) need not be passed subfect to the restrictions 
imposed by Art. 368, eveD though, in effect, they may 
amount to the amendment of the relevant provisions 
ot the Constitution. If the Constitution-makers took 
he precaution of making this specific provision to 
exclude the applicability of Art. 368 to certain amend- 
ments, it would be reasonable to assume that they 
would have made a specific provision if they had 

intended that the fundamental rights guaranteed by 

? Should be completely outside the scope of 
Article 368. 

Per Hidayatullah and Mudholkar, JJ. : 

(Quaere). Whether the word 'law’ in Article 13 (2) 
ot the Constitution excludes an Act of Parliament 
amending the Constitution and also whether it is 
competent to Parliament to make any amendment at 
a l t° , Part 3 of the Constitution. Sajfan Singh v. 
State of Rajasthan, (1965) 1 Mad L J (SC) 57 : (1965) 

1 S C I 377 : (1965) l Andh W R (S O 57 • 1965 
1 SCW R 593 * (1965) 1 S C A 875 , AIR 1965 S C 
oi 5 Ji 85 o«, 857 ’ 8oS - 861, 865) ( pt F > ( prs 26, 28, 29, 

ol, 41, o3). 


the absence of a clear indication to the contrary, 
to suppose that they also intended to makethoTe 
rights immune from constitutional amendment. The 
erms of Art. 368 are perfectly general and empower 
Parliament to amend the Constitution, without anv 
exception whatever. Had it been intended to save 
e fundamental rights from the operation of that 
provision, it would have been perfectly easy to make 
at lntenhon clear by adding a proviso to that 
ettect. Thus, there are two articles each of which is 
widely phrased, but conflicts in its operation with 
the other. Harmonious construction requires that one 
should o e read as controlled and qualified bv the 
other. I herefore, in the context of Art. 13 “law” 
must be taken to mean rules or regulations made in 
exercise of ordinary legislative power and not amend¬ 
ments to the Constitution made in exercise of con¬ 
stituent power with the result that Art. 13 (2) does 
not affect amendments made under Art. 308. Shankari 
Prasad v. Union of India, 1951 RD (S C) 219 ; 64 

r 5 ! 1351 A,) L J 740 ‘ 1951-2 Mad L J 
: 88 Cal L 7 281 : 1951 S C I 775 : ILR 30 Pat 

H ■ 19 52 SCR 89 : AIR 1951 S C 458 (463) (Pt F) 

(if lu). 

Arts. 13 and 19 — Existing law — Right of pre¬ 
emption on ground of vicinage by custom — Right 

saved by CL (5) of Art 19 and has not become void 
under Art. 13. AIR 1962 All 199 (DB). 

[Reversed in AIR 1965 S C 314J. 

—-Art. 13 (3) — Resolution of House—Nature of— 

AIR“(KHAIIM9<“dB). 0 ' '* W ' S " ,bid ’ Art ' 194 » 

"7 13 (1) and 372—‘Laws in force’—Meaning 

ot-Customary law. 

Under Art. 13 (1) even a customary law can be 
struck down if it was violative of any of the provi- 
sions of Part 3 of the Coustitution : AIR 1952 Bom 
on ; (19fi0) Bom 862 : 62 Bom L R 574 : 
z 1 ® 6 2wA^ L J 493 ! AIR 1960 Bom 552 (554) (« A) 

(rr o; (DB;. 


-Art. 13 — Law made by State Legislature in 
exercise of power conferred by first part of Article 

* . VATTm 'Y' 11 be g° verne<1 by Art. 13. See Ibid, 
Art. 194 (3). AIR 1965 S C 745. 

Art. 13—“Law” in Art. 13 (3) (a) and “laws 


g* . f . .* ^ ^ yu; uiiu ICl V V o 1 

inn Ce ' n Art ' b" (8) (b) — Meaning of. AIR 1962 Al 
199, Reversed. See Ibid, Art. 19 (1) (f). AIR 1965 S ( 
ol4. 


®-Art* 13—Law—Meaning of. 

Quaere : W hether the rule requiring capitation fee 
from non-Madhya Bharat students for admission to 
the Medical College at Indore is a law. Joshi v. State 
of Madhya Bharat, 1955 SC A 511: 1955 SCH 1215 : 
1955 Mad W N 406 : 1955 8 C J 298 : AIR 1955 S C 
334 (340) (Pt D) (Pr 16). 

® Arts. 13, 368 — “Law” in Art. 13 whether in¬ 
cludes amendments made in Constitution of India 
under Art. 368—Function of Constitutional iaw. 

Although “law” must ordinarily include consti¬ 
tutional law, there is a clear demarcation between 
ordinary law, which is made in exercise of legislative 
power, and constitutional law. which is made in 
exercise of constituent power. The constitutional lav/ 
is mainly concerned with the creation of the three 
great organs of the State, the executive, the legisla¬ 
ture and the judiciary, the distribution of govern¬ 
mental power among them and the definition of their 
mutual relation. No doubt our Constitution makers, 
nave incorporated certain- fundamental rights in 
, art 11 1 and made them immune from interference bv 
Uws made by the State. However, it is difficult, in 


Art. 13 — Motives of Government to pass law — 

V™^™ ation of ’ See Ibid ’ Preamble. AIR 1954 Bom 
468 (DB). 


Art. 13 (1) — “Laws in force”—Personal laws of 
Hindus and Mahomedans# 

Personal law is not included in the expression 

laws in force” in Art. 13 (1) of the Constitution. 
1 he Hindu and Mahomedan Laws are not “laws in 
force” within the meaning of Art. 13 (1). The ex¬ 
pression refers to what may compendiously des¬ 
cribed as statutory laws. ILR U951) Bom 775 : 1952 
Cri L J 354 : 53 Bom L R 779 : AIR 1952 Bom 84 
(89) (Pt C) (Pr 13) (DB). 

" Arts. 13 and 372—“Existing Iaw””and “Laws in 
force’’—Interpretation — If interchangeable and 
synonymous — Interpretation of Statutes — Govern¬ 
ment of India Act (1935), Ss. 292 and 293. 

Although according to the ordinary and normal 
canon ot construction of statutes when the Court 
finds in a statute or in a Constitution two different 
expressions used, the Court should as far as possible 
give two different meanings to these expressions, 
instances are not unknown where two different ex¬ 
pressions have been used to convey the same meaning. 
According to the plain natural construction the term 
“existing law” is clearly a term of wider concept 
than “law in force”. “Existing law” would include 
all laws whether actually in force or pofentialiy in 
operation, the only qualification or limitation being 
that these laws must have been passed before the 
Constitution came into force. “Law in force” has a 
narrower and more restricted cannotation. It seems to 
indicate laws actually in force, not laws whose ope- 
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ration is suspended or which have not been extended 
to certain territories. But the two expressions “exist¬ 
ing law” and “law in force” have been treated and 
interpreted as interchangeable and synonymous and 
in the Constitution of India these expressions have 
been used without any distinction or difference, as 
was the case under the Government of India Act 
1935. AIR 1941 F C 16 ; AIR 1951 S C 128, Ref. 53 
Bom L R 837 : AIR 1952 Bom 16 (23, 24, 25) (Pt II) 
(Prs 18, 19) (DB). 

[Reversed on another point in AIR 1955 S C 41]. 

-Art. 13—Law-What is. 

Statute-law and fudge-made law are not the only 
laws. There is something like a common or general 
law. the principles of which govern the making of 
judicial decision and which Courts and tribunals 
state from time to time. (1956) 2 Lob L J 328 : 60 Cal 

W N 602 : AIR 1957 Cal 560 (570) (Pt II) (Pr 36) 
(DB). 


-Arts. 13 (3) (a), 14—Law —Includes executive 

directions—Art. 14, applies. 

An executive direction issued by the State Govern¬ 
ment comes within the ambit of the definition of 
‘Law’ given under Art. 13 (3) (a) of the Constitution 
of India. Hence, the validity of such executive direc¬ 
tion can be judged from the point of view of Art. 14. 
AIR 1959 SC 149, Followed. 1964 Ker L T 298 : 
1964 Ker L J 498 , ILR (1964) 2 Ker 53 : AIR 1964 
Ker 316 (317) (Pt A) (Pr 5) (DB). 


Arts. 13, 366 (10) —‘‘Law”, “Laws in force” and 
'‘Existing law”—Meaning and import of. 

Of the three terms used in the Constitution of 
India, namely ‘ Law”, “Laws in force” and “Existing 
law” the expression “Law” is intended to connote 
prospective laws made subsequent to the coming into 
operation of the Constitution, whereas the term 
Laws in force” is intended to include laws passed 
by Legislature or other competent authority before 
the commencement of the Constitution and not pre¬ 
viously repealed, notwithstanding that any such law 
or any part thereof may not be in operation either 
wholly or in part at the-commencement of the Con¬ 
stitution either throughout the whole of the territory 
of India or in particular areas. The “existing law” is 
much wider in scope and import because it includes 
such things as Ordinances, Orders, bye-laws, rules, or 
regulations made not only by a competent legislative 
authority but by other bodies and persons empowered 
or authorised to make or promulgate such things. 
U, is, therefore, seen that a “lav/ in force” must have 
been a law passed, or made, by a Legislature or other 
competent authority whereas an “existing law” 
includes even an order or a bye law made by a 
person having power to make such an Ordinance or 
order. Roth the expressions ‘ Existing law” and “Laws 
in force refer to positive legal Act which were in 

existence at the time of the Constitution whereas the 

word ‘ law in Cl (3) (a) to Art. 13. denotes those that 
•}“ve to be passed hereafter. 1952 Cri L J 170 i AIR 
19ol Mad 1013 (1020) (I>t E) (l>r 6) (DB). 


—Arts. 13, 19, 300 (10) - Scope - Existing law 
Order on the analogy of S. 144. Cr. P. Code-Va 

9t‘ 1 9 0t e US98), Ss. ] (2) tand 144—Mer* 
V (1949) ’ S SJ-lPart C States (Lay 

Articles 13 and 19 of the Constitution makes 
clear that Fundamental Bights granted under 
and (b) of sub-cl. (1) of Art. 19 cannot ho circu 
vented or restricted except to the extent provid 
in sub-cls. (2) and (3) of Art. 19. These sub.clam 
rn ake it clear that the fundamental richts cm 
restricted only by an existing law. 


Id view of the 'provisions of S. 1 (2) Cr. P. Code, 
read with the Merged States (Laws) Act and the 
Part C States (Laws) Act, the Code of Criminal Pro¬ 
cedure cannot be said to be the “existing law’ of 
Manipur State within the meaning of sub-cls. (2) and 
(3) of Art. 19 of the Constitution of India, and so no 
provision of this Code can curtail the fundamental 
rights of the citizens within the Manipur State. 

An order on the analogy of S. 144, Cr. P. Code, can 
never be deemed to be the “existing law” either under 
Art. 19 (2) and (3) or under Art. 366 (1) of the Con¬ 
stitution of India and so such order must be deemed 
to be void under Art. 13 (1) of the Constitution of 
India as being inconsistent with Part 3. 1955 Cri L J 
1603 : AIR 1955 Manipur 41 (47, 48) (Pt C) (Prs 
25, 28). 


-Art. 13 (3) (a)—“Law”—Rules for admission of 

students. 

The rules which are to be followed in the matter 
of ad mission of students in a college cannot be clas¬ 
sified as “law” as defined in Art. 13 (3) (a). 53 Pun 
LR 218*: I L R (1951) Punj 344 : AIR 1951 Punj 93 
(95) (Pt A) (Pr 11) (DB). 

-Art. 13—“Laws” 

The Regulations framed .by a juristic person, such as 
a Central Board of Secondary Education, are not laws 
within the meaning of Art. 13 of the Constitution. 
The Resolution of the Government or the Regulations, 
Rules and Bye-laws do not emanate from any legis¬ 
lative authority. 1957 Rai L W 420 : ILR (1957) 
7 Raj 665 : AIR 1957 Raj 206 (207) (Pt C) (Pr 14) 
(DB). 


®-Art. 13—Laws in force—Meaning — Includes 

custom — [General Clauses Act (1897), S. 13].— 
(Words and Phrases—Laws in force). 

The definition of the expression ‘laws in force' is 
not exhaustive but is only illustrative as the word 
used is “includes” and not ‘means’. Secondly, under 
clause (3) (a) ‘Law’ has been defined so as to include 
‘custom and usage having the force of law’. Under 
S. 13 of the General Clauses Act, a word used in 
plural has the same meaning as when it is used in the 
singular form and the context in clause (i) of Art. 13 
makes it necessary to interpret ‘laws in force’ so as to 
include customs and usages. AIR 1952 Born 84, Rel. 
on. Panch Gujar v. Amarsingh, 1954 Raj L W 204 • 
ILR (1954) 4 Raj 84 i AIR 1954 Raj 100 (102) (Pt B) 
(Pr 12) (FB). 

2 (a). Bye-laws. 

•-Arts. 13 (I\ 19 and 32 —Kairana Municipality 

—Bye-laws 2 and 4 —Validity of—Order of Munici¬ 
pality prohibiting persons from carrying on trade 
within Municipal limits—Application under Art. 32 
for enforcement of fundamental right of trade — 
Municipalities-U. P. Municipalities Act (2 of 1916), 
Ss. 29 S and 3 IS. 

The petitioner was carrying on wholesale business 
in vegetables in the municipal limits of the town of 
Kairana in U. P. Subsequently the municipality 
framed certain bye-laws under S. 298, U. P. Munici¬ 
palities Act. Bye-law 2 provided that no person shall 
establish a market for wholesale transactions in 
vegetables except with the permission of the Board. 
There was however no bye-law authrising the Board 
to issue the necessary licence. Further, bye-law 4 
provided for the giant of a monopoly to a contractor 
to deal in wholesale transactions at the place fixed as 
a market. Acting upon this provision the Board 
granted a monopoly to one II to carry on the whole¬ 
sale business at a place fixed as a market. The result 
was that the Board became powerless: t> grant licence 
to the petitioner to carry on the business within the 
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municipal limits and it actually refused an applica- 
tion of the petitioner in that behalf on the ground 
that there was no bye-law under which the Board 

mmnlS" P etitioner who was thus 

completely prohibited from carrying on his business 

hied an application under Art. 32 of the Constitution 

or enforcement of his fundamental right to carry on 

tution - 6 gUaranteed by Art 19 (0 0^ Consti- 

Held, that the prohibition in bye-law 2, in the 
absence of any provision for issuing licence, became 
absolute and further the restrictions placed on the 
petitioner by bye-law 4 were more than reasonable 
restrictions as are contemplated by Art. 19(6) and, 

therefore, the bye laws would be void under Art. 13 
(1; ot the Constitution. 

Held futther, that though the existence of an 
adequate legal remedy is to be taken into considera¬ 
tion in the matter of granting prerogative writs, the 
powers given to the Supreme Court under Art. 32 are 
much wider and are not conSned to issuing preroga- 
tive writs only Moreover, the remedy of appeal 
under S. 318, U. P. Municipalities Act, was not an 
adequate legal remedy in the circumstances of the 
case. The petitioner was therefore entitled to the 
relief prayed for under Art. 32. Rashid Ahmed v. 
r « D r ,C iS- ^°f rd 'Kairana, 1950 S C J 124 : 63 Mad 

fl W 8 £-\ ^ ! 1950 s C R 566 : A I R 1950 S C 163 
(164, 165) (Prs 4, 6). 


2 (b). Notification. 

See also Ibid, Note 14. 

• t • A . lU J3-‘^"’-Notification issued under Act 
infringing fundamental right—Validity of. 

The validity of a notification issued by the State, it 

M?i n f ; a -T’ VI as ? uch , vulnerable to attack as that of 
** 0 * under which it is issued on the ground 
that it infringes any of the fundamental rights. If an 
Act is a self-contained one and the notification issued 
thereunder only restates the provision! of the Act, the 

v idi y of the notification cannot obviously be ques- 

honed where the validity of its co. tents is accepted. 
Rut it the Act confers a power on the State in general 
terms and the notification issued thereunder infringes 
one or other of the fundamental rights, the validity 

notification CaDn0t equally P revent an attack cn the 

, 4 of ,he Securities Contracts (Regulation) 

Act Jc em P° wers Central Government to issue 
a notification recognising a stock exchange subject to 
certain conditions expiessed in general term*. The 
general terms can comprehend both reasonable and 

unreasonable restrictions. If the notification imposes 

e restrictions it is liable to be ,<et aside. 

/iSSmoAo A ™ atha,aI Ga »dhi v. Union of India, 
1 c 6 ^ , A°^ 0n ? Gas 667 1 G96 ‘ 1 ^ 2 S C A 108 : (1961> 

WMP. A) ,r! U 8 )!’ 1 s c 8191 ' A1K1961 s c 21 


Ar(. 13 Bye-laws — Certainty is essential in 
training bye-laws creating offences. 

There must be certainty in framing rules or bye¬ 
laws of every kind by public authorities. Such rules 
or bye laws are included in the definition of the 
terms ‘law 1 as used in Art. 13 of the Constitution of 
India. Certainty is particularly essential in framing 
rules or bye laws creating offences. If a citizen can¬ 
not piead ignorance of law as an excuse for the com- 
mission of an offence, he is also entitled to demand 
reasonable certainty in the meanings of law which 
create offences so that he may know what his legal 
obligations and liabilities are with a fair amount of 

13‘,’pT bTw. “ L,e2, ‘ A, “ 1984 A " 8 « 

“ Aft 13 — Legislative act of local bodies — High 
Court would if possible support it and would be slow 
to declare it invalid. 1953 All VV R (HC) 431:1953 
All L J 396 : ILR (1954) 2 All 41 : A I R 1953 All 
681 (683) (Pt C) (Pr 8) (DB). 

“—Art. 13 — Kerala Municipalities Ac) (14 of 1961), 
Ss. 2, Proviso and 284—Tavancore District Munici¬ 
palities Act (1110), S. 326 — Bye-law under S. 326 
fixing licence fee for use of places for certain pur¬ 
poses lawfully framed — Onus to show that licence 
fee is tax and unconstitutional is upon person who 
challenges it. See Municipalities — Kerala Munici¬ 
palities Act (1981), S. 2, Proviso. A I R 1965 Ker 


Arts. 13 (1) and 19 (6)—Creation of monopoly — 
Bye-law of Municipality restricting sale of fruits 
and vegetables to particular area leased by auction 
— Effect — Monopoly in favour of highest bidders 
created—Bye-law void. 

A b\ e-law ot a Municipality limiting the premises 
for sale of fruits and vegetables to a particular place 
specially demarcated by the committee and leased by 
auction has the effect of entrusting such business to 
only one or more per,ons (the highest bidders) to the 
exclusion of the general public resulting in creation 
of a monopoly of a nature that could not be sustained 
under Ar^. 19 (0), and is therefore void A f R 1954 

S C 220, Dist. 64 Punj L R 322 : AIR 1962 Punj 364 
(367) (Pt B) (Pr 6). 


® . Ar t* ^-—Notification by Government—Consti- 

a U t 10 » 1 £ can be Optioned. See Ibid, Art. 14. 
A I R 1958 S C 538. 


Arts. 13 and 19^1) (f)—Tenancy Laws—Mad- 
io S ? St c 3teS Land (Reduction of Rent) Act (30 of 

S- 3 — Notification under relating to rent 
Validity. 


Under Art. 13 (3) of the Constitution, the word 
law is denned to include also an order or notifica- 
ion, a nd under Art. 13 (1) a law in force, in so far as 
rt is inconsistent with the provisions of Part 3 of the 
Constitution, would be void. 

Though an Act is validly passed, for instance, the 
Madras Estates Land (Reouciion of Rent) Act. 1947, 
a notification issued thereunder may, under certain 
circumstances, infringe tne fundamental right con¬ 
ferred by the Constitution. The question, therefore, 
jails to be considered on the facts of each case whe- 
ther an order or a notification issued under the Act 

ff\ r ^ s offends the provisions of Art 19 
(l)(t) of the Constitution. And if a Court comes to 
the conclusion that in a particular case a person has 
been substantially or totally deprived of the net 
income available to him, it must be held that in that 
contingency, a citizen’s fundamental rights to hold 
property is transgressed by law and, therefore, to 
that extent the law is void under Art. 13 of the Con¬ 
stitution. Venkati Chalammayja v The State of 
Madras, 1958 Andh L T 211 : (1958) 1 Andh YV R 
88 : ILR (1956) Andh Pra 8 88 ; AIR 1958 A n dh Pra 
173 (183, 1S4; 193) (Pt EJ (Prs 23, 24, 46) (FB). 

[Reversed on another point in A I R 1902 S C 108.] 


Art. 13 (3) (a) — ‘Law* — Minimum Wages Act 
(1948). S. 10 (2) — Notification under — If law. See 
Minimum Wages Act (1948), S. 10 (2). AIR 1960 Bom 
299 (DB). 

—-Arts. 13 and 19—Act not challenged but notifi¬ 
cation under Act challenged — Mala fides in issuing 
notifications — Proof — Necessity—Motor Vehicles 
Act—Notification under—Validity, 

Where the petitioners have not challenged the 
Motor Vehicles Act or the Rules made under the Act 
as being arbitrary or discriminatory, but have chal- 
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lenged the Notifications passed by the Registering 
Authority made under the Act and the rules under 
that Act they cannot do so unless they show that the 
notifications issued are mala fide. It is manifest from 
the provisions of the M >tor Vehicles Act that the 
Transport Authority can allow a stage carriage to run 
on a particular route subject to certain conditions 
lii i down in the permit and also fix certain places 
where the motor vehicles can stand, pick up and set 
dovn passengers and load and unload goods. Where 
the Rt gistering Authority keeping the general public 
interest in view, has regulated the movement of the 
stage carr ages, public carriage or private carriers 
into the city of Jammu at prescribed hours they are 
by no means unreasonable restrictions and hei ce the 
notifications do not offend Art. 19 (1) (g) ol the Con¬ 
stitution of India. A I R 1955 Raj 19. Rel. on. AIR 
1959 J & K 141 (143, U4) (Pt C) (Prs 18, 20) (DB). 

Arts. 13 (3) *a), 14—Law— Includes notification 
or executive direction b> Staie Government—Art. 14 
applied. 

A notification or an executive direction issued by 
the State Government against the provisions of the 
statute will come within the definition oi the expres¬ 
sion •law’ referred to in Art. 13 of the Constitution 
and Cdii l> judged from the point of view of Art. 14 

^nio R ^' 58 » SC5 ' ,8 ' Fo11 - 0963) 2 Ker L ii 372: 
1963 Ker L T 783 : 1963 Ker L J 820 : A I R 1904 
Ker 30 >67) (Pi H) (Pr 119). 

[Reversed on another point in A I R 1964 Ker 316 ] 

rT.Art- 13 — States Reorganisation Act (37 of 1956), 

■ n living the force of law’—Notification issued 

rv f Cov Y nmen t under S. 22 (2), Bombay 

District Municipalities Act — Area to which notifica- 

it a le <l becoming part of Mysore State—Absence 
°t tresh notification Oy Mysore Government — Eliect 
on jurisdicti n of Juilge to enquire into validity of 
a ft/' )n 7 Municipalities—Bombay District Municipal 

Act i iq 22 8ee 8ta,es Reorganisation 

Act (1956) 119 AIR 1958 M, s 184. 

^’i t Q, 1 a 3 - Marwar Darbar Notification, dated 11th 
T!. IJI requiring registered deed — Nature and 
validity uf— Adoption in 1943 — Validity in absence 

of registered deed. Se. H.ndu Law - Adop ion- 
Ceremonies A I R 1955 Raj 129 (DB). P 


A,ts. 13(2) and 31 (2l and (5) — Scone of— 
TravHiuure Sait Act -Notifications unde, Ss H and 
14, taking over and acqui ing property in exercise 

s&rib.i” - “ -*•»s 

Under Art. 13 (2, of the Constitution it is only the 

laivs that are inconsistent with the fundamental riehts 
recogin-ed by the Constitution, Part Il f, that Ge 

N<>tiricatiore!'under an" aT"‘ g "[he^" 00 " 5 ^ ft 

of n onprt, w i' lle Gkmg possession or acquisition 

a- 7 st&iz 'teArsf&xsi 

Notifications are r*-n t-red void The M le 

only the orde ., i sued by the executive r ar ! 

n exercise of (he po.ers which they aim 'as 
in them under the Act. 1950 Ker I T 1 59 • iqw t r 

L II M .AIK Tr.v Co 5, (19,'?«€),“L, 

2 (c). Rules. 

See also Ibid, Note 13 . 

RuTeT", 1939'""‘^-‘^w’-Kas'hm i r CiviSvicI 
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The term ‘law* means rule of conduct enforceable 
in a Court ol law. In order that rule should be desig¬ 
nated as law it must be established that it has the 
force of law. 

r The amendment to S. 4 (1) (b) of Sri Pratap J. and 
K. Consolidation Act places the Kashmir Civil Service 
Rules (1939) on the same footing as existing law 
enforceable by the State Courts. IleDce the Kashmir 
Civil Service Rules (1939) are laws for the purposes of 
Art. 14 as applied to the state of Jammu and Kashmir. 
AIR 1951 J & K 1, Dissented from. Ghulam Rasul 
v. State of Jammu and Kashmir, A I R 1956 J & K 
17 (22 23) (Pt C) (Prs 26, 35) (FB). 

[Reversed on another point in A I R 1961 S C 1301.] 

Art. 13 (2) Right of assrciation — Reasonable 
restrictions — Rules SO (a), 81 and 82 of Government 
Servants Conduct Rules — Validity of. See Constitu¬ 
tion of India, Art. 19 (1) (c). AIR 1958 Ker 283 

—Arts. 13 and 14-Applicability—Medical Colleges 
in Madhya Pradesh - Rules for admission (I960)— 
Rules are mere executive instructions and not law— 
Discriminatory admission in contravention of Rules— 
Art. 14 not attracted. See Constitution of India, 
Art. 14. AIR 1961 Madh Pra 247 (DB). 


—Arts. 13, 12, 14—“State”, “Authorities”, meaning 

Karnataka Regional Engineering College Society— 
N^)t an authority falling within the definition of 

State . in Art. 12 Rules and Regulations governing 
admission of students into college maintained by 

Society, not “law” within Art. 13. See Ibid Art 12 
A I R 1964 Mys 6. 

~ Art. 13 (2) and (3) (a) State Government if can 
ignore Fundamental Rights while framing rules. 

Any rule made by a State would be unconstitutional 
under Art. 13 so far as it takes away or 
abridges any of the Fundamental Rights conferred by 
Part 3 of the Constitution. I L R (1956) Patiala 246 : 
AIR 1956 Pepsu 19 (22) (Pt A) (Prs 8, 10). 

—-Arts. 13, 19—Punjab Civil Services Rules (1959), 
Vol. 1 R. 3.26 (d) — Validity — Government servant 
has no absolute right to retire at a particular date and 
the Government h is the power to continue him in 

service in the circumstances as given in R 3.26 (d)__ 

Petitioner entering into service with express condition 
that he was to be governed by rules of service made 
Irom time to time - It cannot be held that on attaining 
the age of 5) years he was to become a free man on 
retirement with restoration of full freedom to exereise 
all hi> fundamental rights under Art 19 and by reten¬ 
tion of him in service beyond that date under R. 3 26 
(d) all such lights are curtailed so that the rule is 
bad as conflicting with fundamental rights and thus 
void under Art 13. I L R (1962) 2 Punj 642 : A I R 
1963 Punj 29S (313) (Pt X) (Pr 24) (DB). 

~ Art. 13 (3) (a) — Laws” Rules for admission to 
State Cobege. 

The rules which are to be followed in the matter 
of admission of students to a State College cannot be 
classified as laws as defined in Art 13 (3) (a) of the 
Constitution ILR (1951) Punj 344 : AIR 1951 
Punj 93 *95) (It A) Pr 11) (OB). 1 51 


Art 13 (2)— Scope — Rajasthan Municipal Elec- 

Art" S (19 r"^ Validity If contravenes 

Art. 13 (2) - Right to stand for election — If funda- 

mental right See Election—Rajasthan Town Munici- 

96 v DB) t,0n H kS (195l) ’ R-13U) - AIR 1938 Ra i 

Art. 13 (2) — Travancore Abkari Act (4 of 1073^ 
as amended by Act (0 of 1125) - Abkari Rules under 

°^° S ‘ te for . 1 1 u )u°r shop - Restriction on 
—Held not unreasonable — Constitution of India, 
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Arts. 13 (2) and 19. See Travancore Abkari Act (4 of 
1073 as amended by Act 6 of 1125). AIR 1951 
Trav-Co 197. 

2 (d). Order and Ordinance. 

See also Ibid, Note 14. 

Arts. 13 and 19 — ‘Laws’, ‘Law in force’ and 
‘Existing law’ — Criminal Procedure Code, S. 144- 
Order under—Constitutionality. 

Section 144 and the order passed thereunder are 
‘laws’ within the meaning of Arts. 13 and 19 (2) to (0). 
The provisions of S. 144 are also an ‘existing law' 
within the meaning of Ait. 19 (2) to (0) and ‘law in 
force’ within the meaning of Art. 13(1). If the provi¬ 
sion of S. 144 are void, the order cannot but be void. 
Where however, the order has been found to be 
within the scope of the provisions of S. 144 and if 
the latter are constitutional, the order cannot be un¬ 
constitutional. 1956 Cri L 1 1026 : 1956 All L 1 671 : 
A I R 1956 All 481 (484) (Pt C) (Pr 6) (DB). 

Arts. 13 and 19 (1) (g) — Scope — Fundamental 
right to carry on cloth business—No infringement by 
Bhopil Cotton Cloth Dealers Licensing Order, 1949, 
Cl. 20 — Party not challenging Essential Supplies 
(Temporary Powers) Act, 1940 and submitting Licen¬ 
sing Order—No right in him to urge that he had any 
unaffected fundamenal right. See Bhopal Cotton 
Cloth Dealers Licensing Order, 1949, Cl. 20. AIR 
1951 Bhopal 5. 

-Arts. 13, 123, 309, 320 and 311 — Government 

servants — Ordinance issued under Art. 123 relating 
to Conditions of Service and Service Rules framed 
under Proviso to Art. 309, affecting fundamental 
rights — Validity is justiciable under Art. 226 — 
Art. 320 no bar. 

Having regard to the provisions of Art. 13 of the 
Constitution, it is open to the High Court to examine 
the constitutionality of an Ordinance issued by the 
President under Art 123 relating to the conditions of 
service of Central Government Servants or the Rules 
framed by the President under the Proviso to Art. 309, 
when action taken thereunder by any authority 
located within the territory over which the High 
Court exercises jurisdiction is challenged under 
Art. 220 by a Central Government servant on the 
ground that his fundamental rights have been thereby 
violated. 

The exercise of powers under Arts. 123 and 309 
would be subject to a judicial review to the same 
extent as any enactment passed by any Legislature. 

The power exercised by the President or Governor 
under Art. 310 of the Constitution in terminating the 
services of a civil servant, not involving infringement 
of Art. 311, may not afford a cause of action to him 
for a suit for a declaration that he is entitled to hold 
his office in accordance with the Service Rules appli¬ 
cable to him. The provisions of Art. 310 of the 
Constitution do not come in the way of the High 
Court in examining the legality or constitutionality of 
the Ordinance promulgated by the President under 
Art. 123 (1) of the Constitution or Rules framed by 
the President or Governor, as the case may be, under 
the proviso to Art. 309 of the Constitution. (1963) 2 
Lab L 1 264 : 63 Bom L R 774 : 1961 Nag L 1 695 : 
(1961-62) 21 F J R 441 : A I R 1962 Bom 53 (60, 63) 
(Pt A) (Prs 17, 18, 36) (DB). 

—Arts. 13, 19 (l) (g) and 25 — Ruler granting ex¬ 
clusive right to person to practise priesthood in 
certain villages—Effect of—Validity. 

A private grant to a person by a Ruler or by any 
other authority means the vesting of the person with 
a right in property which vested in the Ruler or in 
the other authority. When the Ruler of a State 


grants the exclusive right of officiating as a priest in 
certain villages of his State to a particular person 
hereditarily! the Ruler is not making a private grant 
of a property vested in him as in the case of his 
lease-hold right. The Ruler is thereby not only 
granting the exclusive right to a paiticular person, 
but restricting the religious right of the villagers of 
the villages from utilising the service of any other 
priests for their religious ceremonies. Such an order 
has certainly the force of law within the meaning of 
Art. 13 (3) (a) of the Constitution. AIR 1952 Him 
Pra and Bilaspur 41, Distinguished. 

Even local laws are subject to Art. 13 of the Con¬ 
stitution that they shall not be inconsistent with the 
provisions of Part III. Such a law offends against 
Art. 25, inasmuch as it interferes with the freedom to 
practise religion and is therefore void under Art. 13. 
Such a law even infringes Art. 19 (1) (g) of the Con¬ 
stitution in so far as it interferes with the right of 

another Driest to practise his profession as a priest 
in the village. 

The order cannot be said to come under Art. 19 (0) 
or the Constitution. AIR 1960 Manipur 34 (35, 30> 
(Prs 9, 12, 15). 

-Arts. 13, 19 — Legislation violating sanctity of 

contracts —- Effect — Legislation not to be held as 
ultra vires in absence of material that it was aimed 
at particular person. 

Though the price-fixation order made by the 
Union of India in the exercise of its sovereign powers 
violated the sanctity of contracts it cannot be held 
to be ultra vires as being mala fide piece of legislation 
in the absence of any material to infer that it was 
made designedly to jeopardise the interests of the 
party concerned, or in violation of fundamental 
rights. 63 Punj L R 134 : AIR 1961 Punj 136 (138) 
(Pt B) (Pr 10). 

-Art. 13—Law—Personal grant by ruler of Nabha 

as a sovereign—It is law — Grant repudiated by new 
Pepsu State — Repudiation is not act of State and is 
justiciable in Municipal Courts — Act of State. See 
Civil P. C. (1908), S. 9. AIR 1960 Punj 644. 

Art* 13 — Law — Order passed under S. 144, Cr. 

P. Code —Order has force of law — Valid portion can 
be severed from invalid portion. AIR 1955 NUC 
(Punj) 5727 (DB). 

"—Art. 13 — Section 48 of Matsya Customs Ordi¬ 
nance (1948) is hit by Art. 14 and is void under 
Art. 13. See Matsya Customs Ordinance (1948), S. 48. 
AIR 1953 Raj 158 (DB). 

"—“Art. 13 — Section 8A of Rajasthan Ordinance (27 
of 1948) which was introduced by S 4 of Ordinance 
No. 10 of 1949 and amendment to S. 8A by S. 3 of 
Ordinance No. 15 of 1949 have now become void 
since 20-L 1950 under Art. 13 (1) read with Art. 14. 

See (Rajasthan) Ordinance (10 of 1949), S. 4. AIR 
1953 Raj 22 (DB). 

-Art. 13 — Cl. 25 of Rajasthan Food Grains Con¬ 
trol Order (1949) is not void as contravening Art. 14 
of Constitution. See Rajasthan Food Grains Control 
Order (1949), Cl. 25. AIR 1952 Raj 74 (DB). 

-Art. 13 — Definition of ‘law’ in Art. 13 (3) (a) — 

Applicability to Art. 13 (1).— Huzur Order in Limbdi 
State — Amounts to ‘law in force’ in Saurashtra — 
(Saurashtra Ordinance No. 1 of 1948, S. 4) — 
(Saurashtra Ordinance No. 4 of 1948, S. 7). AIR 1956 
Sau 54 (55) (Pt A) (Pr 3). 

•-Arts. 13, 366 and 372 — Law — Executive 

order. 

Held, on facts that the order issued by the Gov¬ 
ernment of Cochin was not anything other than a 
mere executive order which could not possibly come 
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under ‘‘existing law” or “law in force” as defined in 
the Constitution. AIR 1955 S C 25. Foil. K. O John 
v. State, 1955 Ker L T 752 : I L R (1955) Trav-Co 
1274 j A IR 1956 Trav-Co 117 (118) (Pt A) (Pr 7) 
(FB). 

4 | ,'*• • '* . i ■ » 

2 (e). Customary law. 

See also Ibid, Note 11. 

• —Art. 13 — “Law” includes custom or usage 
having force of law — Custom recognised by law 
with regard to hereditary village office — Custom 
must yield to fundamental right. See Ibid, Art. 10. 
AIR 1961 S C 564. 


• -Art. 13 (1)—Law—Customary law. 

Customary law comes within the mischief of 
Art. 13 (1). Sheo Kumar Dubey v. Sudama Devi, 
1962 B L I R 159 : I L R 41 Pat 122 : A IR 1962 Pat 
125 (126) (Pt C) (Pr 8) (FB). 

^[Overruled 011 another point in A I R 1962 S C 

2 (f). Administrative direction. 

• Art. 13 —Executive instructions — Matter gov¬ 
erned by provisions of law-Instructions not to con¬ 
travene law. 

^ioha C. J., Das and N. Rajagopala Ayyangar 
JJ.— fhe wisdom of issuing executive instructions°in 
matters which are governed by provisions of law is 
doubtful; even if it be considered necessary to issue 
instructions in such a matter, the instructions cannot 
be so trained or utilised as to override the provisions 
of law. Such a method will destroy the very basis 
of the rule of law and strike at the very root of 
orderly administration of law Mannalal Jain v 
State of Assam. (1962) 2 S C J 593 : (1962) 3 S C R 
936 : AIR 1962 S C 386 (393) (Pt C) (Pr 12)/ 

Jr t ~a A 2 - 1[ , |L-f.'.r.^. ,ii ' ,ar “•«*“•* C “*'■ 

Article 182 of the Bihar Education Code, which 

inter alia, provides for withdrawal or withholding 

ot recognition in case the managing committee of a 
school does not carry out the directions of the Board 
of Secondary Education, lias no greater sanction than 

an administrative order or rule, and is not based o 
any statutory authority or other authority which 

could give it the force of law. Article 182 cannot 
therefore, deprive the managing committee of its 
rights in the properties of the school which is under 
its management. Dwarka Nath Tewari v <?Lr r 
Bihar, 1959 Pat L R (S C) 1 : sT&U l n-° f 

AIR 1959 SC 249 (253) (Pr 9). U1LI 105 ! 


ment of power under Art 258 aj-NafuS of - Whl' 

k h o? 

— Arts. 13 and 14—Applicability— Ad mini. 

direction—Reasonable classilicalion—j^™ In, trat,ve 
In order to attract Art. 14, the Government direo 

tion must amount to a ‘law 1 as defined in Art 13 and 
not a mere administrative direction 

order. Article 14 does not forbid reasonablecTa^iB® 
cation, and in order to pass the test of 1 

m S the Ca r!° n f W °r C ° nditions al °ne need be fulfil led 6 

(1) the classification must be fon,„ lulnl, ?a. 
telligible differentia which disti ® » Khl an ln ‘ 
things that are grouped together from r,ilw. pe !’' , I >ns or 
Of the group; (!) the diffeKa ^ have a 1°r° U \ 
relation to the object sought to be achieved Tnd 
the classification may be founded on different base, 

namely, geographical, or according to obier-io ’ 

occupations or the like. g otjject3 or 


Held, that even assuming that the Government 
direction distributing seats in Colleges between 
Malabar and Travancore-Cochin in the ratio of five 
to eight was law within the meaning of Art. 13, it 
could not be said that the differential treatment 
meted out to candidates was without a reasonablo 
basis. AIR 1955 S C 191, Rel on. I L R (1958) Ker 
65 : 1957 Ker L T 97L : 1957 Ker L J 97G : AIR 
1958 Ker 33 (35) (Pt B) (Pr 9) (DB). 

Art. 13—East Punjab Land Resettlement Manual, 


Appendix IV — Entry in appendix merely embodies 
executive or administrative instructions for general 
guidance — It has no force of law as it has no statu¬ 
tory authority for its basis. (1904) 60 Pun L R 200, 
Foil. Constitution of India, Arts 31 and 300 — 

Words and Phrases — “Law”. 1965 Cur L I 673 r 
67 Pun LR 867. 

2 (g). Taxing Statute. 


-Arts. 13 and 286 (2), Existing law — Meaning of: 

—Sales Tax Law Validation Act (1956), S. 2— Effect 
of, on Madras General Sales Tax Act (9 of 1939) — 
Sales Tax Law Validation Act (1956), S. 2) - Madras 
General Saies Tax Act (9 of 1939)— Interpretation of 
Statutes —Taxing statutes. 

The xMadras General Sales Tax Act was a law in 
force at the date of the commencement of the Consti¬ 
tution and under Art. 372(1) of the Constitution it 
was continued in force ’Subject to the provisions of 
the Constitution”. One of these provisions was 
Art. 280 (2), and in so far as the enactment permitted 
the levy of taxes on the interstate sales such portion 
of the law ceased to be enforceable. This effect how¬ 
ever was subject to two conditions which operated to 
prevent the entire effacement of that law. The first 
was that the President could by order postpone the 
operation of the ban imposed by Art. 286 (2). As the 
President did exercise that power by promulgating 
Sales Tax Continuance Order, 1950, it resulted in the 
law imposing such taxation being effective ud to 
-3-951. Even thereafter, by Sales Tax Law 
V alidation Act which the Parliament has legislated 
with retrospective effect, the Madras General Sales 
Tax Act in so far as it permitted taxes on inter state 
was not obliterated from the statute book on 1-4- 
195! but was unenforceable by reason of Parliament’s 
failure to lift the ban. 70 Mad L W 186 • (1957) ft 

S T C 177 : (1957) 2 Mad L j 167 : A I R 1957 Mad 
368 (373, 374) (Pt D) (Prs 17, 18) (DB). 

2 (h). Orders of Native Rulers prior to 

Constitution. 

®7 Art. 13(3) Order by absolute monarch_ 

Jurisprudential distinction between legislative and 
executive power applies—Main characteristics of law— 
Sanad granted by absolute monarch—Nature of—How 
determined Grant of maintenance of younger brother 
by former ruler of Dhenkanal State — Held an exe 
cutive order and not existing law within Art. 37<vm_J 

Modifieation thereof by successor Covernment“'held 
valid. See Ibid, Art. 372 (1). AIR 1964 S C 1793. 

• —Art. 13—Law-Firman of Maharana of Udaipur 

an absolute monarch, is law. Shri Govindlalii v StVt» 

ot Rajasthan, (1903) 2 S C A 518 : (1964) 2 S C r 7 ,i 

™ 1%3 SC l«3S,llso/(KAt 


—Art. 13 - Firman of Maharana of Udaipur- Firman 
is declaration of the sovereign power and is law anH 
binding on all. 1962 Haj L W 317 • IT R /io)Jo\ ai }2 
Raj 406 : AIR 1962 Raj 196 (207) (Pt E) (DB)/ 2 12 

72 ^ ‘‘Law” —Meaning of —|{., 7nr Drri 

Sau m rashtra! a,e “ Am ° U " tS t0 ‘ ,8w force’ in 
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The definition of “law” does not relate merely to 
law in Cl. (2) of Art. 13 (3) (a), but also to the words 
“laws in force” in Art. 13 (1). It applies to the con¬ 
ception of law for the whole purpose of the Article, 
and therefore applies also to the conception of law in 
the expression “laws in force”. 

Further, reading S. 4 of the Saurashtra Ordinance, I 
of 1948 and S. 7 of Saurashtra Ordinance IV of 1948 
together it is plain that an ‘order' of the former state, 
Estate or Taluka was to continue in force under S. 4 
of Ordinance No. 1 of 1948. The Huzur Order in 
force in former Limbdi State although it was not a 
‘Dhara’ or law enacted by the said State, was still an 
order which had the force of law, under the provi¬ 
sions of the Saurashtra Ordinances and was being 
applied by the Saurashtra State. The Order was there¬ 
fore, covered by the expression “law” as defined in 
Art. 13 (3) (a), and since that definition also applied 
to the words “laws in force” in Art. 13 (I), the 
said Order was a “law” in force in the Saurashtra 
State from before the Constitution, and in case it is 
found inconsistent with the fundamental rights, it 
would be void to the extent of such inconsistency. 
AIR 1950 Sau 54 (56) (Pt A) (Pr 3) (DB). 

3. Retrospective effect of Clause (1). 

(a) Rights acquired or destroyed before 

Constitution. 

(b) Pre* Constitutional liability for violation of 
laws which are not valid after Constitu¬ 
tion. 

(c) Proceeding pending at the time of com¬ 
mencement of Constitution. 

3. Retrospective effect of Clause (1). 

g-Art. 13—Retrospective operation. 

Art. 13 of the Constitution has no retrospective 
effect and if, therefore, any action was taken before 
the commencement of the Constitution in pursuance 
of the provisions of any law which was a valid law at 
the time when such action was taken, such action 
cannot be challenged and the law un ler which such 
action was taken cannot be questioned as unconstitu 
tional and void on the score of its infringing the 
funda cental rights enshrined in Part 3 of the Consti¬ 
tution. A 1 R 19H S C 128 and AIR 1953 S C 150 and 
A I R 1955 S C 3, Foil. Messrs. Pannalal Bin/a^aj v. 
Union of India, 1957 S C A 660 : 11957 31 IT R 
565 : 1957 S C R 233 : AIR 1957 SC 397 (412) (PtH) 
(Pr 43). 

•-Art. 13 (1)—Petrospective operation—Pending 

proceedings under Press Emergency Powers Act, 

1931. 

Per Kania C. J., Patanjali ^astri, Mahajan, Das and 
Chandrasekhara Aivar JJ. (Fazl Ali and Mukherjea 
JJ. contra) Art. 13(1) can have no retrospective 
operation but is wholly prospective. If an act was 
done before the commencement of the Constitution in 
contravention of the provisions of any law which, 
after the C mstitution, becomes void with respect to 
the exercise of any of the fundamental rights the 
inconsistent law is not wiped out so far as the past act 
is concerned Hence proc°edings under S. 18 (l) Press 
Emergency Powers Act, 1931, pending at the date of 
the Constitution aie not affected. Keshavan Madhava 
Menon v. The State of Bombay 1951 SCJ 182: 
1951 Mad WN (Cri) 60 : 1951 Mad W N 232 : (1951) 

1 Mad L J 370 : i95« \11 L 1 (S C) 23 : 64 Mad L W 
382 : 1951 S C R 228 : 53 Bom l R 458 : I L R 1951 
Hyd 294 : AIR 1951 S C 128 (130, la2, 133) (Pt B) 
(Prs 7, 19). 

— Art. 13—Retrospective effect. 

The fundamental rights created by the Constitution 
are not retrospective in scope or effect. Even when an 


act is such that, if done after the Constitution it 
would be violative of a Constitutional right, but it 
was done before the commencement of the Constitu¬ 
tion when there was no Constitutional right to be 
voilated, a person aggrieved by such act cannot, after 
the commencement of the Constitution, challenge the 
Act on the ground that it constituted or constitutes 
an infringement of a right guaranteed to him by. the 
Constitution. ILR (1959) 1 Cal 175 : AIR 1957 Cal 
578 (582) (Pt B) (Pr 12) (DB). 

-Art. 13— Retrospective effect. 

Art. 13 of the Constitution is not retrospective in 
operation and an order passed under some law in 
force prior to the commencement of the Constitution 
cannot be questioned on the ground that the law was 
inconsistent with the provisions of Part 3 of the 
Constitution. 

The order itself may be erroneous in the sense that 
if some other authority were to consider the law and 
the facts placed before it might arrive at a different 
conclusion. But the error itself does not vitiate the 
order nor does the order cease to be one without 
jurisdiction on account of such error. AIR 1951 
Kutch 73 (74) (Pt A) (Pr 9). 

-Art. 13 - Pre-Constitution Laws and Executive 

actions Validity of. 

The fundamental rights declared under the Cons¬ 
titution can be enforced both against toe laws of the 
State as well as executive actions. In regard to pre- 
Constitution laws and executive actions, Art. 13 
invalidates only the former in so far as they contra¬ 
vene the guaranteed rights. An executive act which 
had the effect of deprivi g the property but which 
deprivation was completed before the Constitution is 
not nulli^ed by Art. 13. ILR 1 1962) Mad 449: (1962) 

2 Mad L J 67 : 1961 Mid W N 775 : 75 Mad L W 
546. 

•-Art. 13—Retrospective effect. 

Per Balkiishnaiya J.-The words ‘shall be void* 
are to oe 1 terpreted to mean that such laws will 
‘become void’ from the date of the commencement of 
the Const tution and not from the verv inception. 
Article 13 (I) of the Cons ituion i< not retrospective 
but prospective Abdul Khader v. State, 52 Cri I. J 
992 : ILR (1951) Mys 284 : AIR 1951 Mys 72 (86) 
(ft J) (Pr 41) FB). 

-Art. 13—Retrospective effect — Punjab Court of 

Wards Act (2 of 1903), S 5 2) (d). 

The Constitution is whoil> prospective in its 
operation and the voidance of existing law was 
limited to future exercise of fundamental rights. The 
High Couri cannot interfere with a valid order passed 
b> Government under S. 5 (2) id) of the Punjab Court 
of Wards Act merely on 'he giound that by subse¬ 
quent enactment or by the Constitution some rights 
have been conferred on the petitioner which accord¬ 
ing to him have made the Act ultra vires Case law 
discussed 55 Pun] L R 279 : ILR (1953) p unj *.279 : 
AIR 1953 Punj 3t» (33 34) (Pt C) (Prs 25 30) iDB). 

[Overruled on another point in AIR 1903 Punj 9 
(FB).] 

-Arts 13, 226—Power to issue writs in respect of 

acts done before the Constitution came into 
force. 

Article 13 of the Constitution has no retrospec¬ 
tive ope atiou and therefore it cannot affect any act 
w ich was done befoie the Constitution came into 
foice. as the Constitution became operative onb on 
20ch January, 1950 the powers conferred under 
Art 220 cannot affect orders which had already been 
passed AIR <95< SC 128 F 11. ( 952 ) 22 UR 296 : 

55 Pun L R 53 : ILR (1953) Punj 193 : Alit 1953 
Punj 16 (16, 17) (Pt A) (Pr 3) (DB). 
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——Art. 13 (1) —Scope and effect—Execution of 
"decree barred before Constitution under Punjab 
Debtors’ Protection Act because of judgment-debtor 
t>eing agriculturist witbio Punjab Alienation ol Land 
Act—Latter Act declared void after Constitution 
coming into force—Period of limitation, it extended 

imder S. 48, C. P. Code. 

Article 13 (1) of the Constitution being prospective 
The mere fact that an Act or a statute is inconsistent 
with it and, therefore, void does not aliect anything 
done or action taken or rights which have accrued 
as a result of that subsequently declared void Act if 
such a right had accrued or action had been taken 
before the Constitution came into force. Where before 
the Constitution had come into effect the execution of 
a decree had become barred under the Punjab Debtors’ 
Protection Act because of the judgment-debtor being 
an agriculturist as defined in the Punjab Alienation of 
Lana Act the period of limitation will not be extend¬ 
ed and the execution will not become one within time 
under S. 48, C. P. Code, after the Punjab Alienation 
of Land Act has been declared to be void under 
Art. 13 (1) ol the Constitution. AIR 1952 Punj 417 
'418) (Pt A) (Pr 2). 

3 (a). Rights acquired or destroyed before 

Constitution. 

• -Art. 13, Part 3 (Arts. 12 to 35). 

Arts. 19. 31 and Part 3 — Bihar Private Forests 
Act (3 of 1946), S. 22—Termination of licence to cut 
iorest trees under S. 22 long prior to Constitution — 
Protection of Part3 of Constitution cannot be invoked. 
See Ibid, Art. 19. AIR 1961 S C 1684. 

• -Arts. 13 and 226 — Firman issued by Nizam 

prior to Constitution—Rig! t to possession destroyed 
—Right, if revived alter Constitution — Writ of 
mandamus. 

Held, on facts that the petitioner’s rights, if any, at 
.he date of the Constitution, and after, were that he 
must establish his right to possession in a Civil Court 
before he could ask to be put in possession. And as 
:n fact there was no decision of a Civil Court he could 
not get the writ he was seeking. The Nizam had 
power to confiscate the property and to take it away 
in toto and so the rights so destroyed would not have 
revived because the Constitution only guarantees to a 
citizen such rights as he had at the date it came into 
force. At the date the Constitution came into force he 
had no right to immediate possession ; the utmost he 
had was a right to be restored to possession if and 
when he established his rights in a Court of law. 
AIR 1953 S C 156, Rel. on Director of Endowments, 
Government of Hyderabad v. Syed Akram Ali, AIR 
1956 S C 60 (62, 63) (Prs 12, 16). 

• Arts. 13 (1), 31 and 32 — Essential Supplies 
.Temporary Powers) Act (1946), S. 3 (4)— U. P. 
Industrial Disputes Act (28 of 1947), S. 3 (f) — Mill 
producing cotton yam closed — Thereatterorders 
landing over management of mill to authorised con¬ 
troller-Orders held invalid — Deprivation of pro¬ 
perty. 

A partnership firm known as Lallamal Hardeodas 

^.otton Spinning Mills Company, of which the peti- 

Toner was a partner, was closed on 19th March, 1949. 
On 21st July, 1949, the Government of.U. P. passed 
an order purporting to be made under S. 3 (f) U P 
Industrial Disputes Act, 1947, by which they appoint¬ 
ed one ol the partners of the firm, as “authorised 
controller of the undertaking. The order directed 
tue said partner to take ever possession of the mill to 
the exclusion of th^ other partner and run the 
undertaking himself subject to the general supervision 
of the District Magistrate, Migarh. In 1952 the Union 
ot India (Ministry of Commerce and Industry) passed 

[Vol. 3.] Fn. D. 67. 


an order purporting to be made under S. 3 (4) of 
Essential Supplies (Temporary Powers) Act, 1940, by 
which the Central Government appointed the same 
person, as an authorised controller under the provi¬ 
sions of that section and directed him to run the *aid 
undertaking to the exclusion of all the other partners. 

Held, that the impugned orders did not come 
within the purview of and are not warranted by the 
provisions of the Acts under which they purport to 
have been passed. (Point conceded). 

(2) that the order of the Central Government must 
be deemed to have deprived the petitioner of his pro¬ 
perty within the meaning of Art. 31 of the Constitu¬ 
tion ; 

(3) assuming that the deprivation took place earlier 
and at a time when the Constitution had not come 
into force, the order effecting the deprivation which 
continued from day to day must be held to have come 
into conflict with the fundamental rights of the peti¬ 
tioner as soon as the Constitution came into force 
and became void on and from that date under Arti¬ 
cle 13 (1) of the Constitution; and 

(4) that the petitioner was quite within his rights in 
making this application under Art. 32 of the Consti¬ 
tution. R. R. Seth Shanti Sarup v. Union of India, 
AIR 1955 S C 624 (627, 628) (Pr 10). 

-Arts. 13 and 19 (!) (f)—If retrospective — Muha¬ 
mmadan Law — Pre-emption — Right of— When 
comes into existence. 

In a case governed by the Muhammadan Law, if 
the pre-emptor falls into one of the three categories 
i e., if he is a co-sharer in the property sold (shafiri- 
shark) or a participator in immunities and appendages, 
such as a right of way or a right to discharge water 
(shafi-i-khalit) or if he is an owner of adjoining immov¬ 
able property (shafi-i-jar), then his right to pre-empt 
comes into force upon a sale of property with respect 
to which he stands in the relationship indicated in 
one or other of the three categories enumerated above, 
but in order to enforce his rights, the pre-emptor has 
to make demands for pre-emption in accordance with 
the rules of Muhammadan Law. Once he has done 
that, he can file a suit for pre-emption. 

So far as the vendee is concerned, there is a right 
in him to defeat the pre-emptor’s suit, if the pre- 
emptor’s status changes or the vendee acquires a status 
which destroys the pie-emptor’s right. The pre¬ 
existing rights of both the plaintiff and the vendee 
cannot be touched by the coming into force of the 
Constitution, which is not retrospective in operation 
in a case where the rights have come into existence 
prior to the coming into force of the Constitution and 
have even been put into suit before that date. AIR 
]954 Raj 231 and AIR 1950 Ilyd 120, Diss. from. 
1958 All L J 604 : 1958 All W R (HC) 699 : AIR 
1958 All 419 (420, 422) (Prs 11, 13) (DB). 

-Art. 13 — Retrospective effect. 

Article 13 does not act retrospectively so as to 
affect vested rights. A I R 1951 S C 128, Foil. 1953 
All L J 391 : A I R 1953 All 705 (707) (Pt F) (Pr 6) 
(DB). 

-Art. 13, (Part 3)—Scope—If retroactive— rights 

extinguished prior to Constitution, if can be revived 
—Tirumalai-Tirupathi Devasthanams Act (19 of 
1933), S. 2-If inconsistent with Art. 13 of the Con¬ 
stitution and invalid— r onstitution of India (1950), 
Art. 226 Scope of—Declaration ol right — If appro¬ 
priate relief in proceedings under Art. 226 Trustee¬ 
ship — 7 est of hereditary character — Distinction 
between dharmakartba and vieharanakartha. 

The Constitution is not retroactive but is only pro¬ 
spective in operation and consequently the rights 
which were extinguished prior to the inauguration of 
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the Constitution cannot be revived by the Constitu¬ 
tion. It is only fundamental rights that were in 
existence at the commencement of the Constitution 
that are saved and protected by Chapter 3 of the 
Constitution and not those which were lost long 
before. AIR 1951 S C 128; AIR 1952 S C 235, Rel. on. 

Whatever rights the Mahants of Hathiranji Mutt 
had, became extinct by the operation of Act 19 of 
1933. In that situation recourse could not be had 
to any of the provisions of Part 3 of the Constitution. 

By acquiescence an ultra vires statute cannot be 
validated but the acquiescing party may be estopped 
from questioning it. A I R 1939 Nag 44, Rel. on. 

Declaration of right is not a form of relief which 
is appropriate to proceedings under Art. 220 of the 
Constitution. It *is only for the enforcement of any 
right that these extraordinary powers of the High 
Court could be invoked. In the instant case, the only 
relief which the petitioner sought is a declaration 
that all the enactments bearing on the administration 
of religious endowments mentioned in the petition 
should be declared void and inoperative. 


krt. 13—Retrospective effect — Constitution has* 
no retrospective effect — Transactions which are past 
and closed and rights which have already vested will" 
remain untouched—See Government of India Act 
(1935), S. 299. (’57) ILR 36 Pat 69. 


—Art. 13 (1)—Art. 13 (1) is not retrospective. 

Art. 13 (1) is not retrospective but is prospective^ 
and the transactions which are past and closed and 
rights which have already vested will remain- 
unaffected. AIR 1951 SC 128; AIR 1952 S C 235, Ref. 
56 Pun) L R 449 : ILR (1955) Punj 639 s A I R 1955- 
Punj 5 (10) (Pt E) (Pr 20) (DB). 

•[Reversed on another point in AIR 1902 S C 046.] 

-Arts. 13*14 and Pre-Validity of S. 7A, DelhS 

and Ajmer Merwara Rent Control Act (1947), and 
Sch. 4—Appeal against order fixing rent pending: 
when Constitution came into force—S. 7A read with 
Sch. 4 are unconstitutional—Arts. 13 and 14 cannot 
be applied, since, it will make Constitution retrospec¬ 
tive—See Houses and Rents — Delhi and Ajmer Mer¬ 
wara Rent Control Act (1947), S. 7A. AIR 1955 Punj 5. 


The office which the Mahants were holding in 
relation to the temple cannot be aptly described as 
dharmakarthaship. The Mahants had only been vicha- 
rankarthas, an office'different from dharmakarthaship. 
There is a well marked distinction between the two. 
(1898) ILR 22 Mad 189, Rel. on. (1959) 2 Andh W R 
53 : ILR (1959) Andh Pra 254 : AIR 1959 Andh Pra 
471 (Pts A, B and C) (Prs 17, 20, 21, 27). 

—Art. 13 (1)—Applicability—Retrospective effect 
—Pendency of proceedings under S. 37-A of Bengal 
Act 7 of 1936—Acquired rights not affected—(Debt 
Laws— Bengal Agricultural Debtors Act (7 of 1936), 
S. 37-A.) 

Article 13 (1) so far as it seeks to affect substantive 
rights, is prospective. AIR 1951 S C 128, Rel. on. 

In the absence of a clear intention to the contrary, 
a change of law regarding substantive rights does not 
affect pending proceedings. Thus where certain deci¬ 
sion given after the commencement of the Constitu 
tion simply declared that a person had acquired a 
right to apply under S. 37-A of the Bengal Act 7 of 
1930 ia May, 1942, i. e., long before the commence¬ 
ment of the Constitution, such acquired right is not 
affected by Art. 13 (1) of the Constitution, in the 
absence of anything in the Constitution, which would 
involve a change in the law of substantive rights, 
merely because the proceedings to enforce that right 
were pending after the commencement of the Con¬ 
stitution. AIR 1951 S C 128, Rel. on; ATR 1952 S C 
235, Distinguished; AIR 1953 S C 150, Ref. 58 Cal 
W N 147 : A I R 1954 Cal 146 (147) (Pt A) (Pr 5) 
(DB). 

•-Arts. 13, 14, 19—Retrospective effect. 

The Constitution is prospective and cannot be con¬ 
strued so as to retrospectively free a sale from the 
incident to which it was subject on the date it was 
effected. In a case where the sale took place prior to 
the Constitution, the rights and liabilities of the 
parties have to be determined by reference to the law 
existing on the date of the sale and no question of 
infringement of any fundamental right arises. 
Chapter 14, Berar Land Revenue Code (1928), cannot 
be said to be rendered void because of Art. 13 (1) of 
the Constitution, so far as the sales prior to the Con¬ 
stitution are concerned. The sale which took place 
prior to the Constitution was subjeDttothe'rightot pre¬ 
emption.Neither the vendor nor the vendee could on 
on the date of the sale lay claim to any fundamental 
right guaranteed by Art. 19 or Art. 14. AIR 1951 S C 
128 and AIR 1952 S C 339, Foil. Ramchandra v. 
Janardan, ILR (1955) Nag 378: AIR 1955 Nag 225 
(230) (Pt D) (Prs 25, 27) (FB). 


-Art. 13 (1)—Retrospective effect — Substantives 

rights created under Nawanagar Agriculturists 1 
Relief Act—Act becoming void after Constitution, 
came into force-Substantive rights not taken away— 
(Debt Laws — Nawanagar Agriculturists* Relief ActL 
AIR 1955 N U C (Sau) 4097 (DB). 

3 (b). Pre-Constitutional liability for violation 
of laws which are not valid after 

Constitution. 

•-Arts. 13 (1), 367 and 395 — S. 0 of General 

Clauses Act (1897), applies to laws which have become 
void by reason of their being inconsistent with Part 3 
of Constitution—Press (Emergency Powers) Act (1931).. 
S. 18 (1)—Prosecution under, started prior to Consti¬ 
tution is not affected by reason of S. 18 (1) becoming 
void under Art. 13 (1) of Constitution — See General 
Clauses Act (1897), S. 0. AIR 1951 Bom 188 (FB). 

-Arts. 13 and 19 (I) (a) — Retrospective effect — 

(Government Servants’ Conduct Rules, R. 20 (1)— 
(Civil Services (Classification, Control and Appeal!- 
Rules, R. 49). 

The rights created by the Corstitution are prospec¬ 
tive and not retrospective. If some violation of some 
law had taken place before the Constitution, and 
which would not be a valid law after the commence¬ 
ment of the Constitution, the person guilty of such 
violation can be proceeded against even after the Con¬ 
stitution. The only qualification of that principle, is that 
the procedure employed must not itself be repugnant 
to the Constitution. If a violation of R. 20 (1), Govern¬ 
ment Servants’ Conduct Rules did take place on some 
pre-Constitution date a liability did arise at that time 
and such liability has not in any way been affected by 
reason of the Constitution bringing into existence funda¬ 
mental rights under Art. 19 (1) (a) with which the 
provisions of Rule 20 (1) are inconsistent. Where the 
party is being proceeded against under the Civil 
Services (Classification, Control and Appeal) Rules, 
the procedural law is not one which offends against 
the Constitution. It does not seem to be of any 
consequence that the punishment for a violation of 
R. 20 (1) of the Government Servants* Conduct Rules 
is provided for in R. 49 of the Civil Services (Classifi¬ 
cation, Control and Appeal) Rules. (*56) 60 Cil 
W N 24. 

-Art. 13 (1)—Retrospective operation—Act consti¬ 
tuting offence according to law in force prior to 
Constitution—Law even if declared void under Art. 13 
(1) does not alfect trial of offence. 

Art. 13 (1) has no retrospective effect but is wholly 
prospective in its operation. If the act which was an 
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offence at the time, was done before the commence¬ 
ment of the Constitution, in contravention of the 
provision of any law, which after the Constitution 
became void with respect to the exercise of funda¬ 
mental rights, the inconsistent law is not wiped out 
retrospectively so as to make the act not an offence. 
There is no fundamental right that a person shall not 
be prosecuted and punished for an offence committed 
before the Constitution came into force. A I R 1951 
S C 128, Foil. 1951 Mad W N 845 : 1951-2 Mad L J 
649 : 1951 Mad W N Cr 266 : 1952 Cri L 1 434 : 
I.L P, (1953) Mad 78: A I R 1952 Mad 193 (194, 195) 
(Pt B) (Pr 1) (DB). 

-Art. 13(1)—Scope and effect of—If retrospective 

—Offence of contravention of Mysore Food Order 
(1949) and conviction under R. 81(4), Defence of 
India Rules, prior to coming into force of Constitu¬ 
tion — If affected by declaration of rights under 
Art. 13(1). 

Assuming that the Defence of India Rules as ap¬ 
plied to Mysoie, and the Mysore Food (Restriction of 
Service of Meals bv Catering Establishments and 
Others) Order, 1949, framed under those rules, are 
and have to be declared void under Art. 13 (L) of the 
Constitution of India, it does not follow that Art. 13 
(1) has retrospective effect so as to affect liability for 
offences already committed and prosecutions laun¬ 
ched before the corning into force of the Constitution. 

Where an offence punishable under R. 81(4) of the 
Defence of India Rules, as applied to Mysore was 
committed by reason of a contravention of cl. 3 of 
the Mysore Food Order, 1949, before the Constitu¬ 
tion came into force and a prosecution therefore was 
also launched before the date on which the Consti- 
tion came into force, the result of the prosecution 
cannot be affected by such a declaration of rights 
under the ( Constitution, even if the provision of law 
under which the prosecution and conviction are had 
is void under Art. 13 (1). 

Quaere:—Whether the provisions of law in ques¬ 
tion under which the accused was prosecuted and 
convicted is in fact void as offending the Constitu¬ 
tion" AIR 1951 Bom 188 (FB), Foil. 52 Cri L J 251 : 

I L R (1951) Mys 192: A I k 1951 Mvs 26 (27) (Pr 7) 
(DB). ' 1 


• Arts. 13 and 19(1) and (2) — Scope and effect 
of Press (Emergency Powers) Act, 1931. S. 4 (1)(d) 
—Order ol forfeiture made, notified and published 
before 26th January, 1950-Validity — If affected by 
Arts. 13 and 19 on ground of S. 4 (l)(d) being void 
as inconsistent with iundamental rights. 


Article 13(1) of the Constitution has no retrospe< 
tive effect, but is wholly prospective in its operatioi 
Where an order of forfeiture under S. 4 (l)(d) of th 
Press Emergency Powers Act was passed, notified an 
published in the official Ga/.ette, long before th 
Constitution of India came into force, the validity c 
otherwise of the order cannot be called in questio 
with reference to the fundamental rights granted t 
a citizen by the Constitution on the ground that S. 

a , in° i ^ 16 Q3 of 1931) is inconsistent wit 
Art Dll) and (2) of the Constitution and therefoi 
void under Art. 13(2). I he* order having taken effec 
on a date prior to the commencement of the Constiti 
tion, ii valid under the provisions of law then i 
existence, cannot be questioned because of som 
higher right having been granted by the Constitute 
which came into force later. AIR 1951 SCI, Rel. oi 
Chanderdeo Sharma v. State, 52 Cri L 1 799 • A I 
1951 Pat 75 (81) (Pt C) (Pr 29) (SB). * 

•-Art. 13( 1) —Retrospective effect. 

If the charge under S. 4 of Cochin Criminal La' 
Amendment Act included in its scope a count regarc 
ing membership of the Cochin Communist Part 


(declared unlawful) prior to 26-1-1950 a prosecution 
can be proceeded with even if it is assumed that S. 3 
of the Cochin Criminal Law Amendment Act is ren¬ 
dered void by Art. 13(1) of the Constitution. AIR 
1952 S C 128, Ref. George Chandayammary v. State, 
I L R (1952) Trav Co 1: 1952 Ker L T 178: 1952 Cri 
L J 1066 : A 1 R 1952 Trav-Co 217 (221, 222 ) (Pt C) 
(Pr 9) (FB). 

3 (c). Proceeding pending at the time of 
commencement of Constitution. 


• Arts. 13, 14—I rial under Hyderabad Special 
Tribunals Regulation (5 of 1358-F). 

Trial commenced under Special Tribunal-; Regula¬ 
tion (5 of 1358 F) before coining into force of (he 
Constitution—Proceedings before commencement of 
Constitution cannot be challenged on ground of dis¬ 
crimination—^Validity of subsequent proceeding de¬ 
pends on question as to whether accused has l>een 
deprived of equal protection in matters of procedure 
and it is incumbent upon Court to consider, firstly, 
whether the discriminatory or unequal provisions of 
law could he separated from (he rest and even with¬ 
out them a fair measure of equality in the matter of 
procedure could be secured to the accused. In the 
second place, it has got to consider whether the pro¬ 
cedure actually followed did or did not proceed 
upon the basis of the discriminatory provision— A 
mere threat or possibility of unequal treatment is not 
sufficient. 

Held, that although there were deviations in cer¬ 
tain particulars, the accused had substantially the 
benefit of a normal trial in this case. A I R 1951 S C 
128, Rel. on; AIR 1952 S C 75 ar.d AIR 1952 S C 235, 
Disting. Qasim Razvi v. State of Hyderabad, 1953 
S C A 742: 1953 S C J 151 : 1953 Cri L J 862: I L R 
(1953) Ilyd 211: 1953 S C R 589 : AIR 1953 S C 15G 
(162, 163, 165) (Pt A) (Prs IS, 22, 38). 


®-Arts. 13(1) and 14—Cases under Bombay Public 

Security Measures Act (6 of 1947) referred to Special 
Judge before Constitution — Special procedure after 
coming into force of Constitution held not valid- 
Conviction of accused set aside. See Bombay Public 
Security Measures Act, S. 12. AIR 1952 S C 235. 


•-Art. 13 (1)—Interpretation — Proceedings in¬ 

stituted under S. 18(1) of the Indian Press (Emer¬ 
gency Powers) Act, 1931, before the commencement 
of the Constitution of India — If can be proceeded 
with after the Constitution came into force. 


In respect of a pamphlet published by a person in 
1949 proceedings were started against him for an 
offence punishable under S. 18(1) of the Indian Press 
(Emergency Powers) Act and during the pendency of 
such proceedings the Constitution of India came into 
force. It was contended on behalf ol the publisher 
that the relevant provisions of the Press (Emergency 
Powers) Act were inconsistent with the fundamental 
rights conferred by Art. 19 (1) (a) of the Constitution 
and as such became void under Art. 13(1) of the 
Constitution after 26th January, 1950 and the pro¬ 
ceedings against him could not be proceeded with. 

Held, (Eazl Ali and Mukher/ea, J J., Contra.) — 
Article 13(1) has no retrospective effect but is wholly 
prospective in its operation. Further, it does not in 
terms make the existing laws which are inconsis¬ 
tent with the fundamental rights void ab initio or for 
all purposes, ft has only the effect of nullifying or 
rendering all inconsistent existing laws ineffectual or 
nugatory and devoid of any legal force or binding 
effect only with respect to the exercise of funda¬ 
mental rights on and after the date of the Commence 
ment of the Constitution. As it has no retrospective 
° f e ,V ’ ‘I an ac t was done before the commencement 

of the Constitution in contravention of the provisions 
of any law which, afttr the Constitution becomes 
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void with respect to the exercise of any of the funda. 
mental lights, the inconsistent law is not wiped out 
so far as the past act is concerned, for, to say that it 
is, will be to give the law retrospective effect. There 
is no fundamental right that a person shall not be 
prosecuted arid punisned for an offence committed 
before the Constitution came into force. So far as the 
past acts are concerned the law exists notwithstand¬ 
ing that it does not exist with respect to the future 
exercise of fundamental rights. Accordingly the pro 
ceedirgs commenced, under the Press (Emergency 
1 owers) Act before the commencement of the Consti¬ 
tution are Dot affected by the Constitution coming 
into force and can be proceeded with. 

Per Fazl Ali J.—There can be no doubt that Art. 13(1) 
will have no retrospective operation and transactions 
which are past and closed and rights which have 
already vested will remain untouched. But with regard 
to inchoate matters which are still not determined 
when the Constitution came into force and as regards 
proceedings whether not yet begun or pending at the 
time of the enforcement of the Constitution and not 
prosecuted to a final judgment, a law which has been 
declared by the Constitution to be completely in- 
efiectual can no longer be applied. If the law which 
made the act an offence has become completely in¬ 
effectual and nugatory then neither can a charge be 
framed nor can the accused person be convicted 
Accordingly, if the assumption that the relevant 
provisions of the Press (Emergency Powers) Act are 
inconsistent with the fundamental rights is correct, 
the publisher is entitled to a declaration that he 
cannot be convicted for the offence of which he is 
accused. Keshavan Madhava Menon v. The State of 
Bombay, 1951 S C J 182: 1951 S C R 228 : ILR (1951) 
Hyd 294 : 64 Mad L VV 382 : 1951 All L J (SC) 23 : 
53 Bom L R 458 52 Cri L J 860 : (1951) 1 Mad L T 
370: AIR 1951 S C 128 (129, 130) (Pt C) (Pr 5). 

•~ Art - 13—Pending proceedings — (Hydeiabad 
(Abolition of Jagirs) Regulation 69 of 1358-F). S. 21 
(2), Proviso). 

The proviso to S. 21 , sub-s. (2) of the Jagirs Aboli¬ 
tion Regulation clearly enacts that in so fai as the 
proceedings relating to the succession to a Jagir are 
concerned, if they are pending proceedings on the 
date of the coming into force of the Regulation they 
would be completed according to the existing law. 
That pending proceedings should be completed ac¬ 
cording to the law applicable at the time when the 
rights and liabilities accrued and the proceedings 
commenced have been held to be good law by the 
Supreme Couit. AIR 1951 S C 97, Foil. Munwar 
Khan v. Hyderabad State, ILR (1955) Hyd 768 : AIR 
1956 Hyd 22 (24) (Pt B) (Pr 6 ) (FB). 

— Art. 13—Art. 13 (1) has no retrospective operation 

— Proceedings under S. 10, Industrial Disputes Act 
validly commenced before Constitution are not 
affected by Constitution. See Industrial DisDUtes Act 

(1947), S. 10 AIR 1951 Mad 974 (DB). 

Arts. 13 and 14—Delhi and Ajmer Merwara Rent 
Control Act (19 of 1947), S. 7-A and Sch. 4—Appeal 
against order fixir g^ rent pending, when Constitution 
came into force S..7-A read with Sch. 4 are unconsti¬ 
tutional Arts. 13 and 14 cannot be applied since it will 
make Constitution retrospective — See Houses and 
Rents—Delhi and Ajmer Merwara Rent Control Act 
(19 of 1947), S. 7-A. AIR 1955 Punj 5. 

*7 Ar f* 13—Validity of S. 16, Alwar State Pre-emp¬ 
tion Act, 1946—Suit to enforce right of pre-emption 
under S. 16 of Act instituted before Constitution came 
into force—Rights of parties not affected by the pro- 
visions of Constitution. See Alwar State Pre-emption 
Act (7 of 1946), S. 16. AIR 1954 Raj 285. 

r Art * 13—Sale taking place on 24-9-1946—Suit 
tor pre-emption filed on 12-9-1947 — Decree for pre¬ 


emption under S. 3, Cl. 3 of Law of Pre-emption in 
Marwar after coming into force of Constitution — 
Held, plaintiff not entitled to such decree in July 
1J5L— Retrospective operation to Constitution not 

Raf231 (DB)^ °* ^ re “ emp ^ 0n * n Mar war. ^IR 1954 

4* ‘‘The State shall not make any law”_ 

Clause (2). 

-—Art. 13 (2) and Art. 31 (as amended by Consti¬ 
tution (Fourth Amendment Act, 1955) — “Void to 
the extent of inconsistency’’-Meaning of-‘Void’ in 

Cl. ( 1 ; Effector Constitution (Fourth Amendment) 
Ah 0 l l o^ P, ^° ac ^ Trans P ort Services (Development) 

ACl j 

a ‘void to the extent of inconsistency* in 

Art. 13 necessarily mean that the legislation incon¬ 
sistent with the provisions of Part 3 cannot be re. 
garded as non-existent. It is a valid piece of legisla¬ 
tion so far as it affects the rights of non citizens and 

a ? ects tbe P re -Constitution rights and 
liabilities. On the same principle the law enacted sub¬ 
sequent to the coming into force of the Constitution 
is void to the extent of the contravention. The sha¬ 
dow which is cast on the legislation oa account of 
Art. 13 of the Constitution when the Act is passed, so 
tar as the rights of the citizens are concerned, is re¬ 
moved as soon as the Constitution (Fourth Amend¬ 
ment) Act, 1955 came into force. AIR 1955 S C 781. 
Foil. 

Hence the U. P. Road Transport Services (Develop¬ 
ment) Act, 1955, can be justified on the ground that 
in view of Ait 31 as amended in 1955 the deprivation 
of the owners of motor vehicles of their rights to ply 
their buses in view of the notification issued under 
S. 3 of the U. P. Road Transport Services (Develop¬ 
ment) Act, 1955, canoot be regarded an acquisition 
within the meaning of the said article. AIR 1957 All 
320 (326, 327) (Pt C) (Prs 16, 20) (DB). 

[Note: - The view that the validity of the U. P. 
Road Transport Services (Development) Act, has to 
be tested on basis of provisions of the Constitution as 
amended by the Fourth Amendment Act, 1955, was 
reversed in AIR 1959 S C 648—Ed.] 

“—Arts. 13 ( 2 ), 105, 194, 226 and 361 — Power of 
Court to interfere with a bill before it becomes law. 

Courts in India have no jurisdiction to interfere 
with the proceedings of legislature : 

Article 13 (2) merely declares what the Legislature 
shall not do. If the Legislature does what it is direct¬ 
ed by the Constitution not to do, its acts may be de¬ 
clared void. But the Article does not confer a right 
upon a citizen to move the Court for the issue of a 
writ or direction to the Legislature not to proceed 
with a Bill. 

It is true that Art. 361 does not in so many words 
lay down that the Legislature is immune from inter- 
lerence by the Courts. But the fact that protection is 
afforded by Art 361 only to the President, 
the Governor or the Rajpramukh of a State does 
not mean that the legislature is not otherwise 
protected. 

The limitation on the power of a Court to issue a 
writ or direction to a Legislature in connection wish 
the latter’s proceedings arises from the provisions of 
Arts. 105 and 194 of the Constitution and from the 
inherent powers possessed by the Legislature to pre¬ 
vent any outside interference with the exercise of its 
functions. Legislative enactments which take away or 
abridge the rights conferred by Part 3 of the Consti¬ 
tution can only be declared void after they have been 
made and that is the only remedy in such cases for 
the enforcement of the rights conferred by Ci. 2 of 
Art. 13. 1951 All L J 246 1 ILR (1951) 2 All 505 : AIR 
1951 All 228 (230, 233, 234) (Pt A) (Prs 5,28, 29, 32) 
(DB). 
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-Arts. 13 (2) and 245 — Retrospective legislation 

affecting fundamental right—Power of State Legis¬ 
lature to enact. 

There is nothing in Art. 13 (2) of the Constitution 
to indicate that the State Legislature is not compe¬ 
tent to legislate in regard to a fundamental right re¬ 
trospectively and it cannot be contended that under 
this sub-Article any taking away or abridgement of 
fundamental rights must operate from the date of the 
enactment of a statute and it cannot operate retros¬ 
pectively from a date subsequent to the coming into 
force of the Constitution. In fact, Article 31-A is in 
express terms retrospective in operation and if there 
was any substance in this argument, such retrospec¬ 
tive operation of that Article would be rendered 
meaningless. 1963 Cur L J 22 : 65 Punj L R 105 : 
ILR (1963) 1 Punj 500 : AIR 1963 Punj 319 (326) 
(Pt E) (Pr 14) (DB). 


whether what is valid could be separated from what 
is invalid, and that is a question which has to be 
decided by the Court on a consideration of the provi¬ 
sions of the Act. R M. D. Chamarbaugwalia v. Union 
of India, (1957) 2 Mad LJ (SC) 76: 1957 S C J 
593 : (195 ) Mad L J (Cr) 547 : (1957) 2 Andh W R 
76 : AIR 1957 S C 628 (633) (Pt F, (Pr 12). 

• -Art. 13 (1)—Scope. 

Article 13 (1) does not necessarily make the whole 
statute invalid even after the advent of the Constitu¬ 
tion. It invalidates only those provisions which are 
inconsistent with the fundamental rights guaranteed 
under Part 3 of the Constitution. Habeeb Mohamed 
v. State of Hyderabad, 1953 S C A 789 : 1953 S C J 
361:1953 CriLJ 1158: ILR (1953) Hvd 345: 

1953 SCR 661 : AIR 1953 S C 287 (289) (Pt JB) 
(Pr 4). 


-Art. 13 (2)—-All 1 aws for Tripura have to be en¬ 
acted by Parliament as Tripura is a Union territory— 
State referred to in Art. 13 (2) so far as Tripura is 
concerned is the Government of India. See Ibid, 
Art. 226. AIR 1963 Tripura 1. 

5. Part of law void—Effect. 


• Art. 13—Restriction on trade —Licence—Impo- 
/ S i h ?i n . of - Ca,cut ta Municipa 1 Act (33 of 1951), S. 437 
•, u• u~~ ^^^thetical clause consisting of words 
which opinion shall be conclusive and shall not be 
challenged in any Court” constituted unreasonable 
restriction on right to carry on trade and is void— 
Such clause is, however, severable so that rest of the 
section is valid-AIR 1961 Cal 121, Partially Reversed. 
See Ibid, Art. 19 (1) (g). AIR 1964 S C 1279. 

_ A f L 13 (1) — S. 3 of U. P. Special Powers Act 
IVyZ is void - Doctrine of severability. See Ibid, 
Art. 19 (2). 1960 Cri L J 1002 : AIR I960 S C 633. 


• " Arl ; 13—Scope—Bihar Wakfs Act—Validity- 
W nether imposes unreasonable restriction on exercis 
ol duties by mutawalli—Severability of sub-ss. (2), (J 
arid (4) of S. 58 from rest of section. See Bihar Wakf 

cae 0 1948,1 S - 58 - 1957 Cri L J 1023 : All 
1 Jo / o v. u45• 


* Art. 13—Doctrine of severability—Scope and 

es * 0r COllstru ction. See Ibid, Pre. AIR 

Udi S C 628* 

• Art. 13 — Part of law void-Effect-Doctrine 
ot severability. 


voic 

whe- 

pari 

with 


1 he question whether a statute which is 
in part is to be treated as void in toto, or 
ther it is capible ol enforcement as to that 
which is valid is one which can arise only W iu 
reference to laws enacted by bodies which do no 
possess unlimited powers of legislation, as, fo; 
example, the legislatures in a Federal Union. Th< 
limitation on their powers maybe of two kinds. I 
may be with reference to the subject-matter on which 
they could legislate, as, for example, the tonic- 
enumerated in the Lists in the Seventh Schedule ir 
he Indian Constitution, Ss. 91 and 92 of the Canadiai 

constitution, an ^ °f die Australian Constitution 

or it may be with reference to the character of the 
legislation which ihey could enact in respect cl 
subjects assigned to them, as for example, in relation 
to the fundamental rights guaranteed in Part III ol 
the Constitution and similar constitutionally pro- 
tected rights in the American and other Constitutions. 
Uhen a legislature whose authority is subject to 
limitations aforesaid enacts a law which is wholly 
in excess of its powers, it is entirely void and must be 
completely ignored. But where the legislation falls in 
part within the ar^a allotted to it and in part outside 
it, it is undoubtedly void as to the latter; but does it 
on that account become necessarily void in its 
entirety : 1 he answer to this question must depend on 


• Art. 13 — Part of law void —Effect —If the 
offending provisions of the Act are not so inextrica¬ 
bly bound up with the part that is valid, the whole 
Act cannot be pronounced to be “ultra vires”. (Per 
Mahajan and Chandrasekhara Aiyar jj.) See Ibid, 
Art. 246. AIR 1952 S C 252 (277, 296). 


Art. 13 — Unconstitutionality of Legislation — 
Principle of severability — Inter >retation of statutes. 
See Interpretation ol Statutes. AIR 1962 All 521. 

Arts. 13 and 14 - U. P. District Boards Act (10 of 
1922), S. 115 (1) — Validity —Invalid portion can be 
separated from other portion—(U* P. District Boards 
Act (10 of 1922), S. 115). 

A part of S. 115 of the U. P. District Boards Act is 
unconstitutional for the reason that it permits dis¬ 
crimination among persons placed in the same group 
or class. When the Legislature used the words 
person ^ or ‘persons' in addition to the words ‘class of 
persons’ the former words have reference to ‘indivi¬ 
dual person or persons', and not to group or class c f 
persons. The provision for specifying the amount of 
tax leviable Jrom a person under Cl. (c) of S. 115 (1) 
permits the Board to discriminate among persons 
placed in the same class or group by applying one 
rule to one person and a different one to another 
though placed in the same group or class. Such a dis¬ 
crimination clearly infringes the clause of equality 

before the law guaranteed by Art. 14 of the Constitu¬ 
tion. 

If the invalid portion of sub-s. (1) of S. 115 is 
removed, the sub.section in its remaining form is 
enforceable. Consequently, the constitutionality of 
the enactment, as a whole, remains unaffected AIR 

1960 All 382 (384,385) (Pt B) (Prs 3, 11, 13). 


-- -V 9 ^ “ iiu 4* pai luiuil til iCl 

portion of provision—Question depends not on inter¬ 
pretation of Constitution but on construction of 
statute—(Debt Laws—U. P. Zamindars’ Debt Reduc¬ 
tion Act, 1952 (15 of 1953), S. 2 (f).) 

The question whether the provision which is void 
can be separated from the rest of the provisions of 
the enactment, is a question depending not upon the 
interpretation of any provision of the Constitution 
but on the construction of the statute concerned. 

In a suit filed by a scheduled Bank the debtor 
claiming the benefit of U. P. Zamindars’ Debt Reduc 
tion Act contended that the definition of ‘debt’ j n 
S. 2 (f), U P. Zamindars* Debt Reduction Act deprived 
him of the right of equality before the law and the 
equal protection of the laws guaranteed to him under 
Art 14 and that consequentK it was void under 
Art. 13 (2) to the extent to which it discriminates but 
that it must have effect given to it with regard to the 
remaining portion of it that is to say that the pare of 
the definition beginning with words 4 but does not 
include’ to the end must be rejected and the remain¬ 
der of the definition must be read without them. 
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Held, that there was no question relating to the 
interpretation of the Constitution involved but merely 
a question of law as to the interpretation of the U. P. 
Zjmindars' Debt Reduction Act. A[R 1956 All 635 
(636, 637) (Prs 10,11, 12) (DB). 

Art. 13—Part of law void — Effect — (Criminal 
Procedure Code (1898), S. 144) — Provisions of, if 
severable. 

If there are two distinct provisions or provisions 
which can be severed from each other and one of 
them is void and the other valid, the mere fact that 
they are combined together in the section in one 
sentence would not affect the validity of the valid 
provision. Art. 13 requires that if a void provision 
can be separated from valid provisions, it must be 

separated and the remaining provisions will remain 
in force. 

Section 144, Criminal Procedure Code contains 
several independent provisions; they are severable 
from one another; only the connecting words “or” 
and “and” have to be removed. 1956 Cri L I 1026 : 

1956 All L J 671: AIR 1956 All 4S1 (485, 486) (Pt F) 
(Prs 9, 9a) (DB). 

Arts. 13, 245 — Constitutionality of statute — 
Doctrine of severability - Part of law void-Effect. 

It any provision of an Act is unconstitutional it can 
be ignored as if it did not exist, without affecting the 
enforcement of the others. If good and bad provi¬ 
sions are joined together by using the word ‘and’ or 
‘or and the enforcement of the goad provision is not 
made dependent on the enforcement of the bad one 
i. e., the good provision can be enforced even if the 
bad one cannot be, or had not existed, the two provi¬ 
sions are severable and the good one will be upheld 
as valid and given effect to. On the other hand, if 
there is one provision (as disticct from several joined 
together) and it hits valid objects as well as invalid 
ones which cannot be separated without altering the 
language, (which is beyond the jurisdiction of Courts) 
and is capable of being used for a legal purpose as 
well as for an illegal one, it is invalid and cannot be 
allowed to be used even for the legal purpose. Case 
law Ref. 1955 Cri L J 623 : I L R (1955) 1 All 355 : 
AIR 1955 All 193 (202) (Pt C) (Pr 10) (DB). 

-Art. 13 — Invalidity of part of law — Effect — 

(Press (Emergency Powers) Act (1931), Ss. 15, 18). 

Article 13 (1) does contemplate the judging of the 
constitutionality of an enactment in parts. An existing 
law does not become wholly void under it because it 
is inconsistent with the provisions of Part III of the 
Constitution. If there is inconsistency, the law is 
void only to the extent of such inconsistency; the 
other law Terrains intact. A I R 1951 Mad 70 (SB) and 
AIR 1951 Pat 12 (SB), Ref. 

It may not be necessary or even possible in every 
case to consider all the provisions of an enactment 
together. If an enactment relates to ODly one matter 
that can be done, but if it relates to several distinct 
matters, then some provisions cannot be considered 
along with others. In such a case, it is not possible 
to take the Act as a whole and to find whether the 
whole of it is constitutional or not. It is possible that 
some parts of it are constitutional, but others are not. 

Held, that the constitutionality of Ss. 15 and 18 of 
the Press (Emergency Powers) Act, J931, did not 
depend on the constitutionality of the other provisions 
as the section formed a separate part of the Act. 1954 

A J W R (HC) 334 : 1954 Cri L J 1212 : A I R 1954 
Ail 562 (566) (Pt C) (Pr 7a) (DB). 

* 13 (1)—S. 1 of Bombay Prohibition Act (25 

u/u i a” ^ er * a * n Provisions of Act held to be void— 

cann °t be declared void — Question of 
severability can be considered under Art. 13 (1) — 


See Bombay Prohibition Act (25 of 1949), S. 1 . AIR 
1951 Bom 210 (FB). 

• 7 Art. 13 ( 2 ) — Certain provisions of Act held to 
be void Whole Act cannot be declared void. See 
Bombay Prohibition Act. AIR 1951 Bom 210 (FB). 

-Arts. 13 ( 2 ) and 19 ( 1 ) (g)-Scope-S. 19-A, Em¬ 
ployees’Provident Funds Act—Validity—If imposes 
unreasonable restrictions — Void under Art. 13 (2)— 
(Employees’ Provident Funds Act (1952), S. 19-A). 

Section 19-A of the Act of 1952 makes the order of 
the Government final. There is no provision for any 
appeal or representation by the party aggrieved by the 
order. The Government is not required to disclose its 
reasons for making any order. Unless it can be estab¬ 
lished that the Government has acted outside the four 
corners of the statute or in excess of its jurisdiction, 
recourse to the Civil Court by the aggrieved party is 
barred. Section 19-A thus lacks the element of reason- 
ableness;and violates the fundamental right guaranteed 
by Art. 19 ( 1 ) (g) of the Constitution and as such is 
void under Art. 13 (2). As the section is severable 
from the rest of the Act, the entire Act is not render¬ 
ed void by reason of its invalidity. AIR 1954 S C 
224 and AIR 1953 S C 373, Bel. on. 61 Cal W N 
694 : (1958-59) 15 F J R 193 : (1958) 1 LabLJ 285 : 

A I R 1957 Cal 702 (705, 706) (Pt A) (Prs 8 , 10). 

-Arts. 13, 14 —Validity of S. 197, Criminal P. C. 

—(Criminal P. C (1898), S. 197) — Interpretation of 
Statutes-Severability—Civil P. C. (1908), Preamble. 

It is, no doubt, a well-known principle of construc¬ 
tion that when a law happens to be unconstitutional 
in part, the whole of the law does not necessarily 
fail. But when the valid part of a law is so clearly 
dependent and so inseparably connected with the 
invalid part that they cannot be separated without 
defeating the object of the statute, that part must also 
fall with the part which is invalid. The power to 
make laws vests in the Legislature alone and it is not 
within the province of the Court to so use its power 
to construe a law as to alter the law made by the 
Legislature to a substantial extent. Thus, where the 
excision of a provision of an existing law would have 
the result of leaving on the statute book a law never 
intended by the Legislature to be enacted, then the 
whole of that law will be deemed to have been 
rendered void. 

The words:“whois not removable”, etc., which were 
inserted by the Legislature in S. 197 ot the Criminal 
P. C , are words of limitation and are inseparable 
from the words “public servant” and to excise them 
would have the result of widening its scope and 
would quite clearly bring into existence a law which 
was never within the contemplation of the Legisla¬ 
ture. If the contention that the words “who is not 
removable from his office save by or with the sanc¬ 
tion of a State Government or the Central Govern¬ 
ment” being inconsistent with Art. 14 can be excised 
under Art. 13 (1), is accepted what would be left out 
of the law would be something which was never 
irtended by the Legislature to enact. It being beyond 
the power of the Court to bring into existence a law 
which is not of the making of the Legislature the 
result that would ensue would be to render the whole 
of S. 197 of the Criminal P. C., void. If it is rendered 
void wholly then the accused does not stand to gain 
at all because there will then be no necessity for 
sanction for the prosecution of any class of Govern¬ 
ment servants whatsoever. 1954 Cri L J 1367 : 1954 
Nag L J 534 : 1954 All W R (Supp) 80 : ILR (1954) 
Nag 661 : A I R 1954 Nag 265 (266) (Pt C) (Prs 8 , 9) 
(DB). 

-Art. 13—Bihar Sugar Factories Control Act (7 of 

1937), S. 29 (2) and Proviso 2 — Statute not ex facie 
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•^discriminatory — Statute applied in grossly discrimi¬ 
natory manner —Invocation of guarantee of equal pro¬ 
tection of laws — Part of law void—Effect. See Ibid, 
Art. 14. A I R 1957 Pat 40 (DB). 

-Art. 13 — Bihar Sugar Factories Control Rules 

< 1938), R. 48—Part of law void — Effect — Rule held 
-severable from the main body of rules. See Ibid, 
Art. 14. AIR 1957 Pat 40 (DB). 

-Art. 13—Part of law void—Effect—Bihar Public 

Irrigation and Drainage Works Act — Validity — 
(Bihar Public Irrigation and Drainage Works Act 
UOof 1947), Ss. 9, 10 and 11). 

Assuming that S. 9 is constitutionally invalid, that 
section and Ss. 10 and Ll are severable from the rest 
of the Act and, therefore, the whole Act is not con¬ 
stitutionally invalid. 1957 B L J R 348 i 1956 Pat 
L R 402 : A I R 1956 Pat 493 (495) (Pt B) (Pr 7) 
dDB). 

-Arts. 13 and 20 — Part of law alleged to be void 

—Whether whole becomes void — Test of severabi¬ 
lity—(Punjab District Boards (Tax Validating) Act 
(27 of 1955), S. 2—Validity). 

Article 13 of the Constitution which deals with the 
effect of laws which take away or abridge the funda¬ 
mental rights, merely declares the law to be void to 
the extent of its contravention or inconsistency with 
thefundamental rights. Where a statute is alleged only 
in part to offend a fundamental right, the whole of 
the Act is not necessarily affected. The test in such 
cases is whether or not the valid portion is severable 
from the rest. 

Section 2 of the Punjab District Boards (Tax Vali¬ 
dating) Act purports to validate three notifications 
mentioned in the schedule. The first notification and 
the other two notifications are not so inextricably 
bound up that if the other two notifications are 
declared to continue to be invalid and not to have 
been validated retrospectively the first one cannot 
independently survive. The impugned Act minus the 
other two notifications can remain unaffected and the 
omission of the other two notifications would not 
change the nature or structure or the object of the 
legislation : A I R 1950 S C 27 and 1947 A C 503 and 
A I R 1951 SC 318 ; A I R 1952 S C 252, Rel. on. 61 
Punj L R 245 : A I R 1959 Punj 318 (319) (Pt A) 
(Pr 4). 

6 . Effect of Court declaring law to be void. 

®-Arts. 13 (1) and 14 — Scope and effect of —- 

Law repugnant to Art. 14 — If obliterated absolutely 
Effect of amendment removing repugnancy. See 
Bombay City Land Revenue Act (1870), S. 13, Proviso. 
AIR 1956 S C 20. 

• -—Art. 13 — Effect of Balsara’s case, AIR 1951 
S C 318, declaring S. 13 (b), Bombay Prohibition Act 
invalid so far as it affected consumption of liquid 
medicinal or toilet preparations containing alcohol — 
Accused charged under S. 80 (b)—Burden is on prose¬ 
cution to establish that what the accused consumed 
was prohibited liquor, i. e., liquor which was not 
iiquid medicinal or toilet preparation containing 
alcohol Accused need not establish that he con¬ 
sumed such preparation — Statute once declared un¬ 
constitutional by Supreme Court was not again to 
be shown unconstitutional in every case. Balsara’s 
case AIR 19ol S C 313 does not engraft proviso to 
S. 13 (b) and thus cast onus on the accused. See 
Bombay Prohibition Act (25 of 1949), S. 13 (b) AIR 
1955 S C 123. 

Arts. 13 (1), 226 and 367 — Court of Wards 
assuming superintendence of Ward’s estate by virtue 
of declaration made by Government under S. 8 
(1) (b), U. P. Court of Wards Act long before 
•Constitution—Validity—(U. P. Court of Wards Act 


(4 of 1912), S.8 (1) (b))—(General Clauses Act (1897), 
S. 6 .) 

On 11th May, 1934, the Court of Wards U. P. 
assumed superintendence of the estate of the peti¬ 
tioner who was a Rani by virtue of a declaration 
made under S. 8 (1) (b), U. P. Court of Wards Act. 
The Court of Wards continued in possession of the 
estate without any objection when the Constitution 
came into force. In 1952, S. 8(1) (b) of the Act was 
declared void under Art. 13 (1) as being in deroga¬ 
tion of Arts. 14, 15 and 19 (1) (f) of the Constitution, 
by the High Court decision in AIR 1952 All 740. 
When this decision came to be known the U. P. 
Government issued orders that all estates held by the 
Court of Wards under S. 8 (1) (b) of the Court of 
Wards Act should be released unless their proprietors 
applied under S. 10 of the Court of Wards Act and 
some estates were released in pursuance of this order. 
The Rani’s estate was however, not released in spite 
of her application. The Rani thereupon moved the 
High Court under Art. 226 for the issue of appro¬ 
priate writs and orders. 

Held, that (i) assuming that Arts. 14, 15 or 19 (l)(f) 
have been infringed the declaration or order of the 
Government under which the Court of Wards assum¬ 
ed superintendence of the petitioner’s estate must be 
declared void as from the date of the enforcement of 
the Constitution though whatsoever was done by the 
Court of Wards or whatever liabilities were imposed 
by the Court of Wards before that date could not be 
set aside. 

(ii) There was no acquiescence of the petitioner in 
the continued possession of the Court of Wards. Nor 
was there anv undue delay in filing the petition so as 
to disentitle her to the relief prayed. 

(iii) The Constitution of India has admittedly no 
retrospective operation. Indeed in so far as funda¬ 
mental rights are concerned they were created, and 
not merely recognised by the Constitutor. Conse¬ 
quently, citizens had no fundamental rights in the 
sense in which they are now understood. If these 
fundamental rights came into existence, as such, on 
the enforcement of the Constitution, nothing done 
before the 26th January, 1950, can be said to have 
infringed any fundamental rights. 

(iv) The effect of an amendment declaring a law 
void is to repeal that law as from the date on which 
the declaration is made. It does not render the law 
void from the date of its inception as happens when 
the law is ultra vires of the authority which enacted 
it. AIR 1951 S C 128 and ATR 1951 S C 217, Rel. on. 

(v) The contention that the disability incurred by 
the petitioner by reason of the declaration duly made 
under S. 8 (1) (b), U. P. Court of Wards Act would 
not be affected by declaring that provision void at a 
much later period of time, ignores a distinction bet¬ 
ween two classes of cases : (a) Cases in which the 
action has been completed and has become final or 
there : is a ‘closed transaction* and in which the 
liability or obligation or penalty is imposed or in¬ 
curred once for all as a result of that action; and 
(b) Cases in which the penalty or liability or dis¬ 
ability is a continuing one and though it started 
before the Constitution came into operation it conti¬ 
nues even afterwards. In the former case the right 
to prosecute any legal proceedings for enforcement 
of the penalty or for obtaining the remedy .continues 
even after the repeal of the enactment as if the re¬ 
pealing enactment had not been passed. In the latter 
case, although no completed action can be abrogated 
by reason of the repeal (or declaration that Act is 
void) the disability imposed by the repealed Act (or 
the Act declared void) cannot continue after its repeal 
because this would be giving to the Statute declared 
void prospective operation even after it has actuallv 
become void. Case law discussed. ILR (1955) 2 All 
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282 : AIR 1954 All 608 (612, 613, 617, 622) (Pt A) 
(Prs 12, 14, 15, 44, 82, 83, 87) (DB). 

Art. 13 (2) — Tenancy Laws — Malabar Tenancy 
Act (14 of 1930) — Act repealed by Kerala Agrarian 
Relations Act (4 of 1961), Kerala Act 4 of 1961 de¬ 
clared void-— Act 4 of 1961 is null and void from 
inception—Malabar Tenancy Act continues to be in 
force in Malabar area of ihe State. See Tenancy Laws 

—Malabar Tenancy Act (14 of 1930). AIR 1963 Ker 
330. 

Arts. 13 (1) and 19 — Influx from Pakistan 
(Control) Act (1949), S. 7—Validity. 

Section 7 of the Act of 1949 is declared to be void 
by the Supreme Court under Art. 13 (1) “in so far as 
it conflicts with the fundamental right of a citizen 
of India under Art. 19 (1) (e) of the Constitution”. 
Where the petitioner is not a citizen of India the 
principle enunciated in AIR 1954 S C 229 can have 
no application. ATR 1954 S C 229, Dist. 1956 Madh 
B L J 324 : Madh BLR 1950 Civil 41 : ILR (1956) 
Madh B 216 : AIR 1956 Madh B 250 (253) (Pt C) 
(Prs 12, 13) (DB). 

-Arts. 13 and 246 — Section declared void by 

Court — Effect — Section becomes non est and not 
merely unenforceable. 

There being conflict of views between the decisions 
in AIR 1955 S C 781 and AIR 1958 S C 468 on the 
one hand and the majority view taken in AIR 1959 
S C 648 on the other, as regards the effect of the 
Court’s decision declaring a statutory provision un¬ 
constitutional, the later view, namely, that taken by 
the majority in AIR 1959 S C 648 should be regarded 
as the law declared by the Supreme Court and such a 
provision must be held to be non est and not merely 
unenforceable. 

Applying this principle, the proviso S. 3 (1) of 
the Mysore Sales Tax Act, 1948, dealing with the 
liability of the hotel keepers to pay sales tax, would 
be held to be non-existent and not merely unenforce¬ 
able, after the decision by the Mysore High Court 
declaring the proviso to be unconstitutional and the 
hotel keepers would be liable to pay tax under S. 3 (1) 
at the general rate specified in clause (b) thereof. 
38 Mys L J 720 : ILR (1960) Mys 267 : AIR 1961 
Mys 3 (7) (Pt C) (Prs 11, 12) (DB). 

© Art. 13—Law declared void—Effect on pend¬ 
ing proceedings—“Void” and “repeal”—Distinction 
—Words and Phrases—General Clauses Act (1897), 
S. 6 (b). See Interpretation of Statutes. AIR i951 
Mys 72 (FB). 

-Art.-13—Act declared void by Court—Validation 

6f —Validation by reference to the title is permis¬ 
sible — Rajasthan Passengers and Goods Taxation 
(Amendment and Validation) Act (22 of 1964), S. 4. 

The validation of an Act, which may have been 
declared by Courts as void, or, which, it is appre¬ 
hended, may be so declared, by an enactment vali¬ 
dating the same by reference and not bodily em¬ 
bodying the provisions of the Act to be validated, is 
perfectly permissible in law and there is nothing in 
our Constitution that inhibits such a course, unlike 
K:e Constitutions of some States elsewhere. The con¬ 
tention therefore, that if the Acts which are consti¬ 
tutionally void are sought to be validated by the 
Legislature, they can only do so by re-enacting the 
provisions of those Acts at length and not bv mere 
reference to their title is not correct. ILR (1965) 15 
Raj 285 : 1965 Raj L W 118. 

7. “Void” — Meaning of. 

• —"Arts. 13, 19(1) (?) and (6) and 31 (2) and 
Constitution (First Amendment) Act, 1951 — C. P« 
and Berar Motor Vehicles (Amendment) Act— Cons¬ 
titutional validity—If could be questioned. 


The impugned Act was an existing law at the time 
when the Constitution came into force. That existing; 
law imposed on the exercise of the right guaranteed 
to the citizens of India by Art. 19 (1) g) restrictions- 
which could not be justified as reasonable under 
Cl. (0) as it then stood and consequently under 
Art. 13 (1) that existing law became void “to the ex¬ 
tent of such inconsistency”, that is to say, to the 
extent it became inconsistent with the provisions of 
Part 3 which conferred the fundamental rights on 
the citizens. The law continued in force, even after 
the commencement of the Coastitution, with respect 
to persons who were not citizens and could not claim 
the fundamental right. Nevertheless, after 18th June, 
1951, when Cl (6) was amended by the Constitution, 
(First Amendment) Act, 1951, the impugned Act 
ceased to be inconsistent with the fundamental right 
guaranteed by Art. 19 (I) (g) read with the amended 
Cl. (0) of that Article, because that clause, as it now 
stands, permits the creation by law of State mono¬ 
poly in respect, inter alia, of motor transport business 
and it became operative again even as against the- 
citizens. 

Further, the impugned Act became inconsistent 
with Art. 31 as soon as the Constitution came into 
force on 26th January, 1950, and continued to be so 
inconsistent right up to 27th April, 1955, and there¬ 
fore, under Art. 13 (1) became void “to the extent of 
such inconsistency”. Nevertheless, that inconsistency 
was removed on and from 27th April, 1955, by the 
Constitution, (Fourth Amendment) Act, 1955. The 
constitutionality of the impugned Act cannot, there¬ 
fore, be challenged on or after 27th April, 1955. 
Bhikaji Narain v. State of Madhya Pradesh. (1956) 

1 Mad L J (S C) 37 : 1956 Andh W R (S C) 37 : 1956 
S C J 48 : (1955) 2 S C R 589 j A I R 1955 S C 781 
(784, 786) (Pt A) (Prs 8,9,10). 

[Held Overruled by AIR 1959 S C 048 in AIR 1961 
Mys 3.] 

[It was held in AIR 1901 Mys 3 that this view is in 
conflict with the majority view in AIR 1959 S C 648'' 
and that therefore the view expressed in the later 
case namely AIR 1959 S C 648 must be held to b3 the 
law laid down by the Supreme Court—Ed.1 


• —Arts. 13 (1), 245 and 246-Void in Art. 13 (1), 
meaning of — Effect of declaration of voidness of 
statute—Declaration of unconstitutionality brought 
about by lack of legislative power, effect of. 


The word ‘void’ in Art. 13 (1) so far as existing 
laws were concerned, cannot be held to obliterate' 
them from the statute book, and could not make such 
laws void altogether, because Art. 13, has not been 
given any retr >spective effect. After the coming into 
force of the Constitution however the effect of Art. 13 
(1) on sucb reougnant laws is that it nullifies them 
and makes them ineffectual and nugatory and de¬ 
void of any legal force or binding effect. The result 
therefore is that part of the section of an existing law 
which is unconstitutional is not law and is null and 
void. For determining the rights and obligations of 
citizens, though it may remain written on the statute 
book and be a good law when a question ar J ses for 
determination of rights and obligationsincurred prior 
to 20th fanuary, 1950, and also for the determina¬ 
tion of rights and obligations of citizens the part 
declared void should be notionally taken to be obli¬ 
terated from the section for all intents and purposes, 
though it may remain written on the statute book 
and be good law when a question arises for deter¬ 
mination of rights and obligations incurred prior 
to 26th January 1950 and also for the determina¬ 
tion of rights of person who have not been given 
fundamental rights by the Constitution. Thus, in 
this situation, there is no scope for introducing terms 
like‘relatively void’ coined by American Judges in 


CONSTITUTION OF INDIA (1950). Art. 13. Note 7 


construing a Constitution which is not drawn up in 
similar language and the implications of which are 
notquite familiar in this country. AIR 1951 S C 
128, Ref. 

A declaration of unconstitutionality brought about 
by lack of legislative powers does not stand on a 
different footing from a declaration of unconstitu¬ 
tionality brought about by reason of abridgement of 
fundamental rights. Both these declarations of un- 
constitutionality goto the root of the power itself 
and there is no real distinction between them. They 
represent but two aspects of want of legislative power. 
The legislative power of Parliament and the State 
Legislatures as conferred by Arts. 245 and 240 ol the 
Constitution stands curtailed by the fundamental 
rights chapter of the Constitution. A mere reference 
to the provisions of Art. 13 (2) and Arts. 245 and 240 
is sufficient to indicate that there is no competency 
in Parliament or a State Legislature to make a law 
which comes into clash with Part 3 of the Constitu¬ 
tion after the corning into force of the Constitution. 
The authority conferred by Arts. 245 and 240 to 
make Jaws subjectwise in the different legislatures is 
qualified by the declaration made in Art. 13 (2). That 
power can only be exercised subject to the prohibi¬ 
tion contained in Art. 13(2). Behram Ehurshed v. 
State ol Bombay, 1955 SCR 613 : 1955 Andh YV R 
(S C) 32 : (1955) 1 Mad L J (S C) 32 : 57 Bom L R 
575 : 1955 S C A 1 : 1955 Cri L J 215 : 1955 S C J 
73 : AIR 1955 S C 123 (145) (Pt B) (Prs 50, 51). 

"T'AR. 13 (as amended by Fourth Amendment) — 
Existing law — Inconsistency with Constitution — 
Inconsistency removed by amendment—Effect of. 

Any Act that existed before the Constitution, which 
may have bten void to the extent to which it was 
inconsistent with the provisions of the Constitution, 
would become a good law as soon as the shadow 
which was cast and on account of which it was void, 
vvas removed. Even in respect of an Act passed 
alter the Constitution came into force, the same view 
has been taken and such an Act also is not absolutely 
void for all times. Jt is void to the extent of the in¬ 
consistency and if inconsistency is at any time re¬ 
moved the Act becomes operative A 1 R 1955 S C 

Rel. on. 1957 All L J 696 : 1957 Ail YV R (H C) 

R)3 : 1LR (1957) 2 All 320 : AIR 1957 All 549 (551) 
(Pt B) (Prs 9, 10) (DB). 

[Overruled on another point in AIR 1903 SC 1019.] 

-Art. 13 ‘Void* is not synonymous with ‘re¬ 
pealed . AIR 1051 Bom 18S Dissented from (Gene¬ 
ral Clauses Act (1897), S. 0). 1953 Cri !. } 673 : 56 

YV V 875 : I Lit (1954) 1 Cal 303 i AIR 1953 Cal 
263 (275) (Ft Dj (Pr 51) (DB). 

• “—Art- 13 (1)—“Y T oid” — Meaning of -Effect on 
pending proceedings-Applicability of S. 6, General 
Clauses Act. 

Action taken under a valid Act which is subse¬ 
quently declared void cannot be wiped out. The 
consequences ensued remain unaffected. The policy 
of *! lC Legislature is that a subsequent icpeai or res¬ 
cission of an Act would not have retr< spective effect 
so as to undo completely the consequences ensued or 
ensuing Not only the previous operation of the Act 
i, saved but the continuation of the pending pro¬ 
ceedings are allowed even afterwards under S 0 
of tne General Clauses Act. 

“Yoid” is used when total lack of existence is in¬ 
tended to be conveyed. Acts which are void and 

Acts repealed are not the same; they arc entirely difle- 
rent. . 

Section 0 of the Ceneral Clauses Act is not applica¬ 
ble to revive for any purpose -whatsoever, Acts de¬ 
clared void by the Constitution. Abdul Khadir v. 
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State of Mysore, I L R (1951) Mys 2 34 : 52 Cri L j 
992 : AIR (1951) Mys 72 (86) (Pt K) (Pr 41) (FB). 

-Art. 13 (1) and (2) — Expression ‘void' in Art. 

13 (2) must be given the same meaning as in Art. 
13 (1). 

YVhether there is inconsistency under Art. 13 (1) or 
whether there is contravention under Art. 13 (2), the 
effect is identical in either case, namely, the law is 
“void”. The expression “void” occurs both in 
Art 13 (1) ana Ait. 13 (2) and the fact that the law is 
post-Constitution or pre-Constitution is not relevant. 
1956 B L J R 760 : 1956 Pat L R 540 : I L R 35 Pat 
S47 : AIR 1957 Pat 44 (49) (Pt B) (Pr 13) (DB). 

-Art. 13 (2)—Expression ‘void’ in Art. 13 (2) must 

be given the same meaning as in Art. 13 (1). See Ibid, 
Art. 13 (1). AIR 1957 Pat 44 (DB). 

8. Central Acts held void. 

® —Arts. 13 and 14—S. 27, Evidence Act, offends 
Art. 14 —S. 162 (2). Criminal Procedure Code, so far 
as it relates to S. 27, Evidence Act, is void — (Evi¬ 
dence Act (1872), Ss. 27, 25 and 26) — Criminal Pro¬ 
cedure Code (1898), S. 162 (2). 

On the basis of Ss. 25, 26 and 27, Evidence Act, the 
portion which emerges in connection with state¬ 
ments distinctly leading to the discovery of facts, is 
that if such a statement is made by an accused person 
in the custody of the police and amounts to a con¬ 
fession it escapes both the bars provided by Ss. 25> 
and 26 and can be proved in evidence against the 
person making it. If, however, that very statement 
is made by the same person while not in such custody 
the help of S. 27 is not available, and the bar of 
S. 25 remains. If the statement does not amount to 
a confession the prohibitions in Ss. 25 and 26 do 
not apply to it and it can be proved as an admission 
without recourse to S. 27. No reasonable basis can 
be assigned to the distinction created between the 
two classes contemplated by S. 27 and the distinction 
has no nexus at all with the object with which the 
section was enacted. 

Whether a person is in police custody or not is 
essentially a question of fact. The di’stincffon be¬ 
tween a person in custody and a person out of 
custody will remain aad cannot be altogether obli¬ 
terated. AIR 1933 Pat 149 (SB) . Dissented from. 

Reading Arts. 14 and 13 of the Constitution to¬ 
gether it cannot be said that a discriminatory legisla¬ 
tion can be hit by Art. 14 and become void under 
Art. 13 only if the discrimination is deliberately 
introduced. 4 he conclusion, appears to be inevitable 
that S. 27, as it stands at present, creates a classifica¬ 
tion which is not based on any reasonable differentia. 

It is therefore hit by Art. 14 of the Constitution. If 
S. 27 is invalid the saviog clause added to S. 102 (2). 
Criminal Procedure Code, will have to be struck 
down along with it. 

Held, therefore, (Per Mukerji and Srivastava*JJ., 
Desai }., contra) that inasmuch as S. 27 of the Evi¬ 
dence Act creates an unjustifiable discrimination 
between ‘persons in custody’ and ‘persons out of 
custody’ and in that way offends Art. 14 of the Con¬ 
stitution and sub-s. (2) of S. 102. Criminal Procedure 
Code in so far as it relates to S. 27 of the Evidence 
Act are void to the extent of that inconsistency 
Deoman Upadhyaya v. State, 1959 All L ) 651 : 19,V} 

All YV R (HC) 4 17 : 1959 All Cr R 365 : I960 Cri 
L J 1 : AIR 1960 All 1 (13, 14, 15, 16, 17. 19) (Pt \) 

(FB) 34,40, 41,47, 48 49> 50 ' 51 ’ 52 ’ 53 ’ Ci ’ 64) 

[Reversed in AIR 1900 S C 1125.] 

• —W? (11 Scope - S. 7 of Influx from Pakis¬ 
tan Control Act in so fir as it infringes Art 19 (T» 
is void. See Influx born Pakistan (Control i Act 
of 1949), S. 7. AIR 1.954 S C 229. 
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“ Arts. 13^(2) and 14—Government Premises (Evic¬ 
tion) Act (2/ of 1950) contravenes the provisions of 
-Art. 14 of the Constitution and is therefore void 
under Art. 13 (2) — (Government (now Public) Pre¬ 
mises (Eviction) Act (27 of 1950)). AIR 1950 All 507, 

* oli - ILR (1957) 2 All 302 : AIR 1956 All 684 (687) 
(Ft C) (Pr 12) (DB). 

7" Arts. 13 and 19 (1) (d) (e)—Influx from Pakistan 
Control) Act (1949)-Validity. 

(Per R. Dayal J.)—The provision requiring a person 
entering the territory of India from Pakistan to 
oave a proper permit with him is a reasonable res¬ 
triction on the exercise of rights under Art. 19. But 
the conditions that after entering the territory cf 
India he has to move in a certain manner and should 
ieave the country after the period mentioned in the 
permit cannot be said to be a reasonable restriction 
on the exercise of the aforesaid rights of the citizen. 
A law allowing the removal from territory of India 

an y citizen would be in contravention of Article 19 
isub-section (1) clauses (d) and (e) of the Constitu¬ 
tion and will therefore be void in view of Article 13 
sub-section (1) of the Constitution. Such provi¬ 
sions of Influx from Pakistan (Control) Act (23 

u anc ^ ru Ics framed thereunder as lead to 

the infringement of these rights would be void in 
view of Art. 13 of the Constitution in their applica- 
tion to the citizens of India. In fact, a person domi¬ 
ciled in India, as every citizen of India must be, 
is not to be given a conditional permit under these 
rules and that therefore none of those rules or the 
provisions of the Influx from Pakistan (Control) Act, 
'23 of 1949 is void. 

Rule 19 of the Permit System Rules, 1949, and S. 7 
of the Act and the order of the Central Govern¬ 
ment issued thereunder, in so far as they are appli¬ 
cable to the citizens of India and are inconsistent 
with the fundamental rights guaranteed to them 
under Art. 19 (1) (d) and (e) of the Constitution 
have, after the commencement of the Constitution 
become void in view of the provisions contained in 
Art. 13 (1) of the Constitution. As the Influx from 
W est Pakistan (Control) Act, 1949, was passed before 
the commencement of the Constitution, the aid of 
Art. 11 of the Constitution cannot be invoked to 
validate the impugned provisions of law and the 
order made thereunder. AIR 1951 Kutch 38; AIR 
1951 Nag 185; A I R 1943 Nag 43, Ref. 1952 Cri L J 
553 : ILR (1952) 1 All 513 : AIR 1952 All 257 (263, 
264, 269, 270) (Pt C) (Prs 34a, 35, 35a, 77, 85) (DB). 

-Art. 13—Section 14, Fugitive Offenders Act (1881) 

offends Art. 14 of Constitution. See Fugitive Offen¬ 
ders Act (1881), S. 14. 1953 Cri L J 1364 : AIR 1953 
Mad 729 (DB). 

-Arts. 13 and 19 (1) (a) and (g) — Section 3 (2) of 

the Press (Emergency Powers) Act (23 of 1931), held 
void under Art. 13 as inconsistent with Art. 19 (1) (a) 
-and (g) of the Constitution. (1951) 2 Mad L J 101 : 
64 Mad L W 666 : 1951 Mad W N 593 : 1951 Mad 
W N (Cr) 169 : AIR 1951 Mad 950 (951, 952) (Prs 4, 

5, 7) (DB). 

-Art. 13 — Press (Emergency Powers) Act (1931), 

S. 4 (l) (a) and (b)— Validity of — Inconsistent with 
Art. 19 (1) (a) and as such void. See Press (Emergencv 
Powers) Act (1931), S. 4 (1) (a). AIR 1951 Pat 12. 

-Arts. 13, 14 — Validity of S. 133, C. P* Code and 

Notification thereunder. 

Section 133 provides for exemption of individuals 
and not of classes and that in itself suggests want of 
any reasonable basis for classification. Provision in 
S. 133 is not a law relating to a particular individual 
who forms a class by itself. It is a law which gives 
the State Government power to exempt any person 
from appearance before a Court of law, and in order 


that that power may be upheld, it is necessary to see 
whether that power is based on any classification 
which alone is the rational justification for discrimi¬ 
nation of this kind. 

In the words ‘whose rank in the opinion of such 
Government, entitles him to the privilege of exemp- 
tfon* it is the subjective opinion of the Government, 
which controls the grant of exemption. The basis 
that the rank of the person concerned should be 
such as to entitle him to the privilege of exemption 
is a very vague, uncertain and elusive basis to form 
the basis of a sound classification which can be 
rationally justified. The section can only be held to 
give unregulated power to the State Government to 
exempt any person from appearance in Court. There 
is thus no basis for a classification in the section by 
the use of the word‘rank’. Section 133, as it stands 
is invalid by virtue of Art. 13 of the Constitution, 
as it infringes the provision of equality before law 
enshrined in Art. 14 of the Constitution. As S. 133 
itself is invalid the notification of the 20th March, 
1934 which was based on that sec'ion falls. Case-law 
foil. 1954 Raj L W 287 : ILR (1954) 4 Raj 450 : 

A I R 1954 Raj 233 (235, 236) (Pt D) (Prs 16. 17) 
(DB)» 

• Art. 13 — Section 7 (1) of Press (Emergency 
Powers) Act (1931) is repugnant to Art. 19 (1) (a) and 
has become void under Art. 13 (l) after coming into 
force of Constitution. See Press (Emergency Powers) 
Act (1931), S. 7 (1). AIR 1952 Sau 57 (FB). 

9. Central Acts held valid. 

-Art. 13—Article is not offended by S. 3 (v) of 

Press (Objectionable Matter) Act. See Press (Objec¬ 
tionable Matter) Act (1951), S. 3 (v). AIR 1954 
Ajmer 19. 

-Art. 13—Constitutional validity of S. 20 of Sup¬ 
pression of Immoral Traffic in Women and Girls Act 
(1950) — Provision abridges fundamental rights 
guaranteed under Art. 19 (1) (d) and (e) and infringes 
Art. 14 ~It does not however violate Art. 19 (1) (g). 

See Suppression of Immoral Traffic in Women and 
Girls Act (1950), S. 20. AIR 1963 All 71. 

[Reversed in AIR 1904 S C 410]. 

-Art. 13—Criminal P. C. (1898), S. 144 —Consti¬ 
tutionality—Restrictions imposed by S. 144 on funda¬ 
mental right whether within permissible limits in 
Art. 19 (2) and (3). See Ibid, Art. 19 (1). AIR 1950 
All 481. 

-Arts. 13 and 19 (1) (a)— S. 108, Criminal Proce¬ 
dure Code, if contravenes Art. 19(1) (a)—Reference 
to S. 124 A. Penal Code, if affects constitutionality 
of S. 108—(Criminal Procedure Code (1898), S. 108). 

A person is proceeded against under S. 108, Crimi¬ 
nal Procedure Code for disseminating any seditious 
matter. Demanding security from a person who dis¬ 
seminates, or attempts to disseminate or abets the dis¬ 
semination of any seditious matter is imposing 
reasonable restrictions, on the right conferred by 
Art. 19 (1) (a) in the interests of the security of the 
State and public order. Section 108 as it stands does 
not, therefore, contravene Art. 19 (1) (a). 

The mere reference to S. 124-A, Penal Code would 
not render S. 108 (a) unconstitutional, even if S. 124A 
were unconstitutional. Any illegality or unconstitu¬ 
tionality of an enactment defining a phrase used in 
another enactment does not affect the legality or con¬ 
stitutionality of the other enactment. 1956 All W R 
(H C) 98 : 1956 All L J 148 : 1956 Cri L J 473 : AIR 
1956 All 270 (271) (Pt A) (Prs 5, 6) (DB). 

._Art. 13 (1)—Provisions of S. 409, Penal Code do 

not go against Art. 14 and are not void in view o 
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Art. 13 (1). See Penal Code (1860), S. 409. AIR 1954 
All 80 (DB). 

r 0verruled on another point in AIR 1955 All 275 

<FB).] 

-Art. 13—Criminal Procedure C°de (1S98), S. 337 

(3)—S. 337 (3) is neither arbitrary nor unconstitu¬ 
tional. 

The provisions contained in S. 337 (3), Criminal 
Procedure Code, cannot be.said to be arbitrary or to be 
unconstitutional. Such a provision was made as a 
matter of public policy so that the prosecution may 
not be handicapped in the actual trial and at the 
same time no undue pressure may be put on the ap¬ 
prover by either of the parties. 1956 Cri L J 44 : AIR 
1956 Bhopal 4 (Pt B) (Pr 4). 

-Art. 13 (2) — C. P. Code (1908), S. 87-B — 

Validity of. 

The provisions of S. 87-B, C. P. Code, are not 
invalid under Art. 13 (2) of the Constitution. I L R 
(1955) Bom 62 : 57 Bom L R 60 : AIR 1955 Bom 195 
(19S) (Pt A) (Pr S) (DB). 

-Art. 13—Sugar (Temporary Excise Duty) Act (19 

of 1947), S. 3—Provision is valid —Moreover Art. 13 (1) 
has no retrospective effect. See Sugar (Temporary 
Excise Duty) Act (19 of 1947), S. 3. AIR 1953 Cal 
508. 

--Art. 13 — Requisitioned Land (Continuance of 

Powers) Act (17 of 1946) — Validity — Not void 
under Art. 13 (2) — See Requisitioned Land (Conti¬ 
nuance of Powers) Act (17 of 1946). AIR 1952 
Cal 16. 

-Art. 13—Influx from West Pakistan Control Act 

(1949), S. 4—Section is not ultra vires. 1952 Cri L J 
1759 : AIR 1952 Kutch 91 (92) (Pt C) (Pr 5).- 

Arts. 13, 19 (I) (d) — Influx from West Pakistan 
Control Act, 1949 — Validity — Influx from West 
Pakistan Control Act, 1949, S. 5. 

Article 19 (l) (d) is subject to Art. 19 (5). The Influx 

from West Pakistan Control Act 1949 does not 

absolutely bar the right of freedom of movement. It 

merely imposes a restriction on that right which is 

both reasonable and in the interest of the public 

generally ^ consequent upon the partition of the 

country. The provisions of the Act are therefore not 

inconsistent with the light under Article 19(l)(d). 

Cri L J 585 : AIR 1951 Kutch 38 (39) (Pt A) 
(Pr 4). 

“Art. 13 Divorce Act, S. 10 is not prima facie 

repugnart. See Divorce Act (1869), S. 10. AIR 1953 
Mad 792. 

——Arts. 13, 11 Power to place restrictions on 
,ights of citizens to enter India—Influx from Pakistan 
(Control) Act (1949), S. 7 —Provision not unconstitu- 
nonal after commencement of Constitution — See 
Inilux Irom Pakistan (Control) Act (1949), S. 7. AIR 
1951 Nag 43. 

: A t r V- 13 (2)-Forfeiture under S. 7 (1) (b) of Es¬ 
sential Commodities Act (1955) is punishment—There 
is no violation of Art. 13 (2). See Ibid, Art 31(1) 
1964 B L J R 638. 1 OA 

•~7 Art# 13 —Scope—Contempt of Courts Act, 1952 
— \ alidity—Act is not hit by Art. 19 (1) (a)-Nor is 
that law inconsistent with Art. 13. See Ibid. Art. 19 
(2). 1960 Cri L J 1254 : AIR 1960 Pat 430 (FB). 

® ^ r L Id Preventive Detention Act held to be 

good law and not hit by Art. 13 (2). See Public Safety 

—Preventive Detention Act (1950), S. 3. (’50) 29 Pat 
502 (FB). 

•-Art. 13—Sections 4 and 7 of Abducted Persons 

(Kecovery and Restoration) Act (1949; are not in¬ 


consistent with provisions of Art. 13. See Ibid, Art. 22. 
AIR 1952 Punj 309 (FB). 

[Reversed in AIR 1953 S C 101- 

-Art. 13—Ss. 52A to 52G of Insurance Act (1938) 

are not invalid — See Insurance Act (1938), S. 52A. 
AIR 1952 Punj 9 (DB). 

-Art. 13—S. 27 of Evidence Act is not repugnant 

to Art. 20 (3) — Information leading to discovery, 
cannot be presumed to be a compelled testimony — 
What Art. 2U (3) protects the accused against is being 
compelled to be a witness against himself— (Constitu¬ 
tion of India, Arts. 13, 20). AIR 1955 Raj 147. 

10. Personal lav/. 

-Art. 13 — Hindu Law — Joint family property— 

Presumption that property acquired by male member 
is joint family property—Absence of such presumption 
in case of female member of joint family —No discri¬ 
mination. 1951 Nag L J (Notes) 5. 

-Arts. 13 (1) and 19 (f)—Hindu widow—Restric¬ 
tions on pnwer of disposal of property — Validity — 
(Hindu Law—Widow’s estate). 

The restrictions on the widow’s power of disposal 
of property do not amount to the infringement cf any 
of the fundamental rights under the Constitution and 
are not void under Art. 13 (1). AIR 1952 Him P & B 
42 (43) (Pr 7). 

11. Customary laws. 

See also Ibid, Note 2e. 

-Arts. 13, 19—Custom of pre-emption — Validity 

—Mohammedan Law. 

The custom of pre-emption is not void under 
Art. 13 as regards pre-emption by a shafi-i-sharik. 
Custom of pre-emption is void under Art. 13 as 
regards pre-emption by a shafi-i-jar. Whether custom 
of pre-emption as regards a shah-i-khalit is void or 
not vviil depend upon the nature of the claim. The 
custom of pre-emption is void under Art. 13 so far as 
it gives a right of pre-emption to a shafi-i-khaljit who 
is merely the owner of an easementary right in the 
property sought to be pre-empted. Now it does not 
appear that sale of adjoining property endangers the 
easementary right. Mere sale of adjoining property 
does not extinguish easementary rights. Therefore, an 
owner of an easementary right cannot object to the 
sale of adjoining property to a stranger. The right of 
pre-emption on the sole ground that the claimant is 
the owner of an easementary right cannot be recog¬ 
nised as a reasonable restriction in the interest of 
general public under Art. 19 (5). Consequently such 
a custom is void under Art. 13. 1965 All L J 117S : 
A I R 1966 All 271 (273) (Prs 23, 25) (DB). 

-Art. 13 (1)—Customary right of pasturage — 

Villagers claiming right to graze their cattle on land¬ 
lord’s land during kharif season without their per¬ 
mission—User for period of 30 years—Acquisition of 
right—Reasonableness of right — Such right has not 
become void after coming into force of Constitution— 
Restrictions imposed on landlord’s fundamental right 
under Art. 19 (1) (f) are reasonable and in interest of 
general public. See Easements Act (1882), 8 18 
A I R 1962 Him Pra 28. 

-Art. 13—Custom (Himachal Pradesh)—Customary 

rights—Chamba — No local custom entitling heredi¬ 
tary yogis to officiate at Navamala ceremonies against 
will of >ajman—Right contravenes fundamental right 
of freedom of religion under Art. 25—Constitution of 
India, Arts. 13 and 25. See Custom (Himachal Pra¬ 
desh). AIR 1951 Him Pra 32. 

Arts. 13 and 19 (1) (f) and (o) — Law of pre¬ 
emption—Validity — It infringes Art. 19 (1) (() — [f 
saved by Art. 19 (5). 
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law of pre-emption which allows the owner of 
the adjoining property to claim possession merely on 
the ground that he is the owner of the adjacent land 

of Art d mmfi' ' n - being COntt /[y to the provisions 
2., Art . (1) and 1S not saved by Cl. (5) of Art. 19. 

t he right of pre-emption in effect restricts the power 
of acquiring, holding and disposing of the property 
in derogation of the fundamental right guaranteed by 
the Constitution under Art. 19 ( 1 ) (f). The law of pre- 
ption existing at the time of commencement of the 
Constitution placing restrictions is hit by the provi- 
sion of Art. 13 and is void from the date of the 
Constitution in so far as it is repugnant to the funda- 
mental right guaranteed by Art. 19 of the Consritu- 

Joo 11 ' A i i? 54 Hyd 161 Bl and A 1 R 1954 Raj 
100 and AIR 1954 Raj 231 and AIR 1953 All 705, 

R ® F 1 L R (1956) Hyd 565 : A I R 1956 Ilyd 
120 (122, 123) (Pt B) (Pis 8 , 9). X 


hi / j ° d h0 of the , rule of Pre-emption is ‘appre¬ 
hended inconveniences’ — Limitation on the right of 

citizen protected by Art. 19 (5). A I R 1954 S C 417 

f ?R A ,q fi Vn 958 SC838 and A I R 1956 S C 60 and 

AIR 1960 Bom 552 and I L R 7 All 775 IF FU anri 
A IR 1955 Nag 225 (F B) and A I R 1941 Bom 262 
( F B) and A I R I960 Punj 196 |F B), Rel. on A I R 

and (S) A 1 R 1956 Madh B 1 (FB) 

4 f 5 mef £ a ! 190 ( p B); A I R 1960 Raj 125 (FB) 
and A [ R 1954 Raj 231, Dissented from. Sheo Kumar 

ST,L V ‘ S A udama Devi ’ 1962 BLJR159: ILR41 
Pat 122 : A IR 1962 Pat 125 (128 129 130 inn 

(Pt D) (Prs 11, 12. 14, 16, 18) (FB) ’ ’ ’ 13I> 

1963 e pJt°144 r ] U,ed by A 1 R 1962 S C 1476 in A I R 

. 1T . 12* State Acts. 

Andhra Pradesh. 


• Arts. 13, 19, 366 (1), 372 — Customary law of 
pre-emption in Hyderabad—Validity. 

The customary law of pre-emption as enforced by 
the Courts in Hyderabad State prior to the Constitu¬ 
tion violates the fundamental right under Art. 19 (1) 
(t) ot the Constitution and, therefore, has become 
void and unenforceable under Art. 13 (1) after the 

?n?i ln A g ., in r, t ^ forc , e of the Constitution of India. A I R 
1951 All 247 and A I R 1953 Punj 30, Distinguished. 

The right of pre-emption is a right to acquire by 
compulsory purchase in certain cases the immovable 
property of another in preference to other persons, 
and as such it is a clog on the right to dispose pro¬ 
perty. This clog on the fundamental right of dis¬ 
posing property as given by Art. 19 (1) (f) is void 
alter the inauguration of the Constitution unless it 
be covered by Cl. (5) of Art. 19. The right of pre¬ 
emption as claimed by a Hindu in Hyderabad State 
can only exist on the basis of custom and such a law 
is not covered b> the definition of ‘existing law' in 

Art. 366 (10). Therefore, the right is not saved by 
Cl. (5) of Art. 19. 

The expression 'custom or usage having the force 
of law’ is included in the term ‘law in force’ in 
Art. 13 (1) and it naturally follows that the customary 
law of pre emption in Hyderabad can no longer 
stand, the law being in violation of Art. 19 (1) (f) of 
the Constitution. The law may have been advantage¬ 
ous and beneficial to village communities in that it 
ensured homogeneity, and prevented the coming in of 
an unwanted neighbour but decidedly the law is not 
suitable to conditions of life in a citv. Further it 
would be difficult to reconcile such a law with the 
modern views regarding the desirability of a free dis¬ 
position of immovable property. Therefore, it cannot 
be said that the restriction imposed on the acquiring 
and possession of property is a reasonable restriction 
in the interests of the general public so as to be saved 
by Art. 19 (5) of the Constitution. Moti Bai v. Kand- 
kari, I L R (1954) Hyd 85 : A I R 1954 Hyd 161 
(163, 165, 166) (Pt A) (Prs 9, 10, 19, 20, 21) (FB). 

• -—Art. 13 (1) — Right of pre-emption based on 
vicinage — Right imposes unreasonable restriction on 
power of alienation — Vicinage is also not saved by 
Cl. 7 as added in J. & K. See Ibid, Art. 19 (1) (f). 

A I P. 1965 J & K 62 (FB). 

•fc-Arts. 13(1), 19(1) (f) and 19 (1) (5) — Cus¬ 

tomary law of pre-emption is not void —Right of pre¬ 
emption is not a mere personal right but an incident 
annexed to land—Vendee takes subject to this right— 
Vendor cannot pass (o the vendee a better title than 
he himself had — The customary law of pre-emption 
involves no infringement of the rights guaranteed by 
Art. 19 (1) (!) of the Constitution — The prima facie 
limitation on the power of disposal manifests from 
the defectiveness of title and such limitation does not 
come within the purview of guarantee in Art. 19 (1) 


r . /£1 ; * jucgm xxacuuoners 

Act (6 of 1318 F) is not good law. See Hyderabad 

Hy g d 140 S° DerS ACt (9 ° f 1318Fj ' S> 3 ' A 1 R 1951 

Assam. 


Art. 13 Assam Acquisition of Land for Flood 

rn°r n n tr / °,, an r d Pre v e n«ion of Erosion (Validation) Act, 
1959 (21 of I960), Ss. 2, 3 —Scope — Act, if provides 
lor acquisition — Provisions relating to payment of 
compensation—Intention of legislation — Assam Act 
6 ot 1955, being violative of Art. 31 (2), is void under 
— Acquisition of land prior to Act of 1955- 
Validation by Act of 1960 — Effect. See Assam 
Acquisition of Land for Flood Control and Preven¬ 
tion of Erosion (Validation) Act, 1959 (21 of I960), 
S. 2. AIR 1963 Assam 141 (DB). 

Bihar. 


• Art. 13 (1) — Bihar Sathi Lands (Restoration) 
Act (34 of 1950) is invalid. See Ibid, Art. 14. A I R 
1953 S C215. 


- A rts. 13, 31 (2) and 31 (2-A)-Bihar Koshi Area 

(Restoration of Lands to Raiyats) Act (30 of 1951)— 
Act became constitutionally valid with effect from 
27-4-1955 on which date Constitution (Fourth 
Amendment) Act, 1955 was passed—(Tenancy Laws 
—Bihar Koshi Area (Restoration of Lands to Raiyats) 
Act (30 of 1951;). 

Though the Koshi Area (Restoration of Land to 
Raiyats) Act (Bihar Act 30 of 1951) violated Art. 31 (2) 
of the Constitution of India, the Act became constitu¬ 
tionally valid and operative with effect from 27-4- 
1955 on which date the Constitution (Fourth Amend¬ 
ment) Act, 1955 was passed. 1956 B L J R 760 : 1956 
Pat L R 540 : I L R 55 Fat 847 : A I R 1957 Pat 44 
(50) (Pt C) (Pr 16) (DB). 

Art. 13, Part III — Bihar Waqfs Act (8 of 1948>, 
S. 58, is not ultra vires. A I R 1955 Pat 470 (471) 
(Pt C) (Pr 7). 

•-Art. 13 — S. 2 (ii) (f) of Bihar Land Encroach¬ 

ment Act is unconstitutional and void. See Bihar 
Land Encroachment Act (31 of 1950), S. 2 (ii) (f). 
AIR 1955 Pat 1 (SB). 

®-Arts. 13, 14 — B'harLand Encroachment Act 

(31 of 1950), S. 2 (ii) (d) — Validity — (Bihar Land 
Encroachment Act (31 of 1950), S. 2 (ii) (d)). 

A rule of procedure laid down by law comes as 
much within the purview of Art. 14 as any rule of 
substantive law and it is necessary that all litigants, 
who are similarly situated, are able to avail themsel¬ 
ves of the same procedural rights for relief and for 
defence with like protection and without discrimina¬ 
tion. Bihar Land Encrojchment Act makes an arbit¬ 
rary discrimination by imposing restrictions on the 
rights of persons who have acquired title, absolute or 
possessory, over lands described as public lands in 
this statute. 
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The law of the land is that at the determination of 
£he period limited to any person for instituting a suit 
for possession of any property, his right to such pro¬ 
perty shall be extinguished. This law is operative 
against the State as well as individuals, though the 
period for actions against the State may be different 
from the period for actions as against individuals. 
Absolutely arbitrary distinction has been made by this 
statute inasmuch as this law is being ignored with 
regard to lands the nature of which is indicated in 
Cl. (d) of S. 2 (ii). 

The operation of Art. 14 will not be excluded if it 
is proved that the legislature had no intention to 
discriminate, though discrimination was the neces¬ 
sary consequence ot the Act. So far as this statute is 
concerned discrimination is not only the necessary 
consequence of the Act, but the legislature acted with 
the intention to discriminate. In view of the clear 
provisions contained in Arts. 13 and 14, the statute is 
bad, because it is in contravention of these two Arti¬ 
cles, both in their letter and their spirit. Case-law 
foil. Brij Bhukan v. S. D. O. Siwan, ILR 33 Pat 690 : 
1954 BL J R513 : AIR 1955 Pat 1 (19, 20) (Ft L) 
(Pr 14) (SB). 

-Art 13 (1) —Debt Laws — Bihar Money-Lenders 

.Regulation of Transactions) Act (7 of 1939), S. 4 — 
Section is not void under Art 13 Cl. (1) read with 
Secs. 14, 15 and 19. ILR 31 Pat 963 : AIR 1953 Pat 
259 (263, 264) (Ft E) (Pr 10) (DB). 

-Art. 13 —Bihar Private Forests Act (9 of 1946) — 

Act is valid. A I R 1953 Pat 65 (72, 74,75) (Pt F) 
(Prs 12, 28, 30) (DB). 


• -Arts. 13 (1), 19 (1) (d) and (5)— Public Safety— 

Bihar Maintenance of Public Order Act (3 of 1950) 
S 2(1 1 (b) - Void so f ar as it operates to restrict fieedon 
o[ movement of a free citizen. Brajnandan Sharma v 
Sta f e ol Bihar, ILR 29 Pat 461i 52 Cri L J 610 : All 
1950 Pat 322 (324, 326) (Pt B) (Prs 4 and 12) (FB). 

“ Arts. 13 and 22 — Bibar Maintenance of Public 
Order Act (3 of 1950)—Entire Act is void. See Public 
Safety — Bihar Maintenance of Public Order Act (3 ol 
1950). AIR 1950 Pat 265 (DB). 

Gujarat. 

• Arts 13, 29, 30, 350-A — Cuiarat Universit> 
Act (50 of 1949), Ss. 4 (27), 5, 38-A and Statutes 207 
208 and 209 Validity —Provisions contravene Arts 
29 (1) and 30 (1). 

The words'of their choice* in Art. 30 (1) if reac 

e. ith Art. 29 (1) would mean that a minority has i 
right not only to conserve its own language -anc 
culture but also has a right to establish educationa 
institutions of its choice and to administer them ir 
such manner the members thereof choose, withou 
the State having a right to impose upon them an) 
particular mode or method of administering them 
The real ellect and even the purpose of S. 4 (27) anc 
S. 33-A of the Gujarat University Act and the Statute: 
20,, 208 and 209 Iramed under the purported autho 
rity thereunder though passed under the guise o: 
promoting Gujarati language are that at least otc 
minority, viz., the Anglo-Indians is prohibited b) 
these enactments lrom establishing educationa 
institutions of its choice. They are violative of the 
fundamental rights conferred on minorities by Arts 
29 (1) and 30 (1). They are also repugnant to the 
spirit of liberal toleration enshrined in Art. 350-A. 

The effect is that the University has no power oi 
authority to lay down’or impose or enforce any parti 
cular language or languages as media of instruction or 
educational institutions or colleges established and/or 
administered by minorities, whether religious oi 
linguistic. If the authorities of St. Xavier’s College 
decide to instruct its scholars in a language of theii 
choice, neither the State Legislature nor the Univer. 


sity has power or competence to prohibit them from 
doing so by directing them to have Gujarati or Hindi 
or any other language or languages as media of 
instruction to the exclusion of the language or langu¬ 
ages of their choice or Otherwise What applies to the 
Christians as a minority would also apply equally 
to the other minorities in the State. AIR 1958 S C 950 
and A 1 R 1954 S C 119 and AIR 1955 S C 781 and 
AlR 1958 S C 408, Rel. on. Shii Krishna Kanganath 
Mudholkar v Gujrat Universily, (1962) 3 Guj L R 
204: A I R 1962 Guj 88 (115,116, 117, 119, 122) 
(Pt D) (Prs 48, 49, 50, 52, 60, 63) (FB). 

[Reversed on another point in A I R 1983 S C 7C8.] 

-Arts. 13 (1) and 14 - Nawanagar State Agricul¬ 
turists’ Relief Act —Validity. 

The Nawanagar Stfcte Act introduces inequality as 
regards the protection against execution of decree 
afforded to the agricultural lands situated in different 
component parts of Saurashtra. The right of equality 
before the law and equal protection’of the laws guaran¬ 
teed to all persons by Art. 14 extended not only to sub¬ 
stantive laws but to procedural laws also. Therefore 
as to transactions subsequent to 20-1-1950, the Nawa¬ 
nagar State Act must be treated as void and of no 
eflect. AIR 1953 Sau 58, Applied. AIR 1955 S C 13, 
Foil. AIR 1956 Sau 29 (30, 31) (Pt B) (Prs 8, 4) (DB). 

-Art. 13—Ehavnagar Khedut Sanrakshan Dhara — 

Act is void alter Constitution beirg inconsistent with 
Art. 14—Transaction entered into beloreConstitution 
is not affected—See Debt Laws — Bhavnagar Khedut 
Sanrakshan Dhara. AIR 1953 Sau 58 (01, 62) (Prs 5 
6,7, 8,9) (DB). 

©-Art. 13 —Tenancy Laws—Saurashtra Gharkhed 

Tenancy Settlement and Agricultural Lands Ordinance 
(41 ot 1949/. S. 35—S. 35 cl Saurashtra Gharkhed 
Tenancy Settlement and Agricultural Lands Ordi¬ 
nance ( 1 949) is unconstitutional and void, jayantilal 
v. State of Saurashtra, AIR 1952 Sau 59 (62, 63* 64 65) 
(Pt A) (Prs 8, 10, 11, 12, 14, 15) (SB). 

Kerala. 

•-Arts. 13, 14 and 19—Kerala Agriculturists’ Debt 

Relief Act (31 ot 1958), S. 11-A — Constitutional vali¬ 
dity — Section is valid and does not infringe Arts. 14, 
13, 301 or 304. See Debt Laws — Kerala Agricultu¬ 
rists’ Debt Relief Act (31 of 1958), S. 11-A. AIR 1965 
Ker 39 (FB). 

-Arts. 13, 19, 31 —Ss. 48 to 51, Kerala Forest Act, 

1961 (4 of 1962)— Validity — Provisions contravene 
Arts. 19 (1) (f) and (g) and 31—Entire group of the 
sections has to be struck down as unconstitutional— 
Provisions are void so far as k private forest and their 
owners in the Malabar area of Kerala State are con¬ 
cerned. 

No recognition of claim was made by the Madras 
Wild Elephants Preservation Act, 1873, W'hich con¬ 
tinued to be in force in the Malabar area till that 
statute was repealed by S. 85 of the Kerala Forest Act, 
1901. Even S. 50 of the Kerala Forest Act, 1901 
clearly shows that the State itself was aware that they 
do not have any proprietary light in any wild elep¬ 
hant captured, or the tusks and teeth of any wild 
elephant killed, because it is by that section that a 
wild elephant captured, or the tusks and teeth of a 
wold elephant killed, shall be regarded as propeity 
of the Government. Therefore, I hat clearly shows 
that the Government had no rights prior to that stage. 
Admittedly there is no provision in the Kerala Forest 
Act for compensation payable by the State in respect 
of the elephants captured and the tusks and teeth of 
a wild elephant killed which are regarded as pro¬ 
perty of the State. Therefore, there has been a total 
deprivation of the rights of persons wh > carry on 
business in timber, and as part of that business have 
to catch elephants for taming and training them in 
dragging the timber. In consequence, it follows that 
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the provisions of Arts. 19 (1) (f) and (g) and 31 of the 
Constitution have been very grossly violated and the 
provisions contained in Ss. 48 to 51 of the Kerala 
Forest Act, 1901, have to be declared void under 
Art. 13 (2) of the Constitution inasmuch as they affect 
the fundamental rights of such persons. 

Though the persons may not kill or wound wild 
elephants intentionally, nevertheless, the killing or 
wounding can take place when they exercise their 
right to capture wild elephants from their forests. 
Even in such a case, the prohibition contained in 
S. 48 of the Kerala Act as well as the penal provision 
contained in S. 49 will come into play. Section 50 is 
expropriatory, because what in law, is the property 
of the land owner is straightway to be regarded as 
the property of the Government. The grant of per¬ 
mits tor shooting or capturing wild elephants provi¬ 
ded under S. 51 is absolutely illusory, because even if 
the sb ootiDg or capturing is done on the basis of those 
permits, the person concerned will be only exempt 
from the operation of S. 49 of the Act, i.e., prosecu¬ 
tion, and the property in the elephants pass on to the 
State, with the result that the land owner does not 
get any benefit by obtaining a licence. Therefore, the 
entire group of Sections, namely Ss. 48 to 51 in 
Chap. 7 of the Kerala Forest Act, 1901 (Act 4 of 1902) 
has to be struck down as unconstitutional and void 
and as infringing the fundamental rights of the 
owners of the forests. These provisions are void and 
unconstitutional so far as private forests and their 
owners in the Malabar area of the Kerala State are 
concerned. (1805) 11 H L C 021 and ILR 4 Mad 208 
and ILR 10 Mad 280 and 7 Mad L J 13 and A. S. No 
681 of 1954 (M) (Ker) and AIR 1955 S C 188 and AIR 
1950 S C 17 and AIR 1951 S C 118 and AIR 1900 S C 
430 and AIR 1962 S C 305 and AIR 1957 S C 028 and 
AIR 1900 SC 633 and AIR 1962 S C 094 and AIR 
1902 SC 723 and AIR 1963 Ker 101 (FB) and AIR 
1963 Ker 80 (FB), Rel. on ; (1890) 101 U S 519, Dis¬ 
tinguished. 1963 Ker L T 898 : 1963 Ker L J 1012 : 
AIR 1964 Ker 287 (295, 297, 298) (Prs 37, 46.47, 48, 
50). 


c 14—Agricultural Debtors* Relief Act (7 

of 2002), Smt Gwalior State, S. 1 (2)-Act is not il- 
consistent with Arts. 13 and 14 of the Constitution- 
Debt Laws — Gwalior State Agricultural Debtors* 
Relief Act (7 of 2002 Smt.) 

Held, that when an appropriate Legislature enacted 
a law and authorised an outside authority to bring it 
into force in such area and at such times as it might 
decide, that was conditional and not delegated legis- 
lation^and such legislation was valid. 1957 S CR701 
and 65, Rel. on. As the Preamble showed, the Act was- 
passed ‘to relieve agricultural subject from indebted- 
ness. It could also be applied ‘from time to time* to 
different areas. It would be applied to those areas in. 
which such indebtedness had become a problem to* 

a r G n , as a c ^ ass anc * reIief was necessary. 

AIR 1961 SC 4, Rel. on. The principle indicated in the- 

Preamble provided criteria affording a reasonable 
basis for classification. The Act was not hit by Art. 14 
of the Constitution merely because there was a possi¬ 
bility that the power entrusted to Government under 
S. 1 (2) of the Act could be exercised arbitrarily. The 
Act was not inconsistent also with Art. 13 of the Con¬ 
stitution. 1962 M P L J (Notes) 188. 


Arts. 13 (1) and 19 (1) (f)— Bhopal Pre-emption 
Act (1934), S. 11 (6)-Validity. 

Section 11 (6) of the Bhopal Pre-emption Act, 1934* 
giving right of pre-emption by vicinage is void from 
26th January, 1950 by reason of Arts. 13 (1) and 19 (1> 
(f) of the Constitution. AIR 1956 Madh Bha 1 (FB), 
Foil.; AIR 1958 Madh Pra 423, Dissent. 1959 Jab L J 

740 : 1959 M P L J 1218 : AIR 1960 Madh-Pra 191 
(Pt B) (Pr 3). 

-Art. 13—M. B. Identification of Prisoners Act — 

Validity of—Direction to take thumb impression and 
specimen signature of accused—Accused, if compelled 
to give evidence against himself—S. 5 of M. B. Iden¬ 
tification of Prisoners Act, is void. See Constitution 
of India, Art. 20 (3). 1957 MPLJ 347 : AIR 1957 
Madh Pra 106 (DB). 


-Art. 13 — Freedom of speech and expression — 

Scope of T. C. Public Safety Measures Act (5 of 
1950), S. 31 (5) — Constitutional validity—Not ultra 
vires Art. 19 (1) (a). See Ibid, Art. 19 (1) (a). AIR 
1964 Ker 104 (DB). 

Madhya Pradesh. 

• -Arts. 13, 14 — C. P. Berar Regulation of 

Manufacture of Bidis (Agricultural Purposes) Act (64 
of 1948), S. 4—Act is not in conformity with Part 3 
and is void—See C. P. and Berar Regulation of Manu¬ 
facture of Bidis (Agricultural Purposes) Act (64 of 
1948), S. 4. AIR 1951 S C 118. 

• -Arts. 13 (1) and 19 (1) (f) — Gwalior Pre-emp¬ 

tion Act (1992 bm ). S. 12 (6)-Right of pre-emption 
by vicinage—Validity of. 

Per Dixit and Chaturvedi, JJ. — Sub-s. (6) (right of 
pre emption by vicinage) of S. 12, Gwalior Pre-emp¬ 
tion Act, 1992 Sm., is void from 26-1-1950 by reason 
of Arts. 13 (1) and 19 (1) (f) of the Constitution. 

Per Newaskar, J. — The provisions of law of pre¬ 
emption which compelled a vendee to sell his pro¬ 
perty to a pre-emptor who claims the same on the 
grounds of easement and vicinage, i. e., by sub-ss. (5) 
and (6) of S. 12 have become void after the Consti¬ 
tution. Babulal v. Gowardhandas, Madh BLJ 1955 
IICR 1905 : Madh BLR (1956) Civ 1 : AIR 1956 
Madh B 1 (9, 12) (Pt C) (Prs 20, 2 l, 48) (FB). 

• —Art. 13—Tenancy Laws—Madhya Bharat Abo¬ 
lition of Jagirs Act (28 of 1951), S. 4 (1) (g)—Provisions 
are illegal and inoperative. Malojirao Shilote v. 
State of Madhya-Bharat, Madh BLJ 1952 PI C R 
467 : AIR 1953 Madh B 97 (135) (Pt A) (Pr 127) 
(FB). 


——“Art. 13—S. 14 of M. P. Public Security Measures 
Act (23 of 1950) contravenes Art. 14 and is void—See 
Public Safety—Madhya Pradesh Public Security Mea¬ 
sures Act (23 of 1950), S. 14. AIR 1952 Nag 118 (DB). 

-Art. 13—S. 49 of Rewa Land Revenue and Ten¬ 
ancy Code — Section is repugnant to Art. 15 and has 
become void. See Rewa Land Revenue and Tenancy 
Code, S. 49. AIR 1952 Vin Pra 17. 

Madras. 

-Art. 13—Madras Pawn-brokers Act (23 of 1943) 

—Validity — Provisions of the Act do not offend 
Art. 14. See Ibid, Art. 14. AIR 1957 Mad 514. 

-Arts. 13, 25 and 26 — Madras Hindu Religious 

and Charitable Endowments Act (19 of 1951), S. 21 
(as amended by Act 27 of 1954), S. 21—Validity. 

Despite the saving provision in Cl. (3) of the 
amended S. 21, with its reference to the usage of the 
religious institution, that is, the Math in this case, 
even after the amendment, S. 21 constitutes an unrea¬ 
sonable restriction on the fundamental rights of the 
Mathadhipathi guaranteed by Arts. 25 and 20 of the 
Constitution; S. 21, therefore, falls within the mis¬ 
chief of Art. 13 of the Constitution. It is void and 
unenforceable against the Mathadhipatbis of Maths. 
69 Mad L W 337 : (1956) 1 Mad L J 532 : AIR 1956 
Mad 491 (495, 496) (Pt D) (Pr 14) (DB). 

-Arts. 13, 19,25 and 26—Madras Hindu Religious 

and Charitable Endowments Act (19 of 1951), S. 31 
(as amended by Act 27 of 1954), S. 31—Validity. 

While the old S. 31 (1) referred only to the surplus 
of the income, the amended S. 31 (1) refers to even 
surplus accumulated by careful management, ana 
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virtually the whole of that surplus is placed at the 
disposal of the Commissioner, no doubt for utilisa¬ 
tion for religious, educational or charitable purposes, 
which purposes may not be connected with the Math 
itself. The amended section in effect entirely divests 
the Mathadhipathi of his power of disposal of the 
income and the accumulated surplus of the income. 
Thus the amended S. 31 constitutes an unreasonable 
restriction on the fundamental rights of the Matha¬ 
dhipathi guaranteed by Arls. 19, 25 and 28 of the 
Constitution and is therefore void under Art. 13 and 
unenforceable against Maths and Mathadhipathis. 69 
Mad L W 337 : (1936) 1 Mad L J 532 : AIR 1956 
Mad 491 (497) (Pt F) (Prs 24, 26) (DB). 

-Arts. 13 and 19 (1) (g) and (6)—Validity of S. 92, 

Madras Village Panchayats Act—(Madras Village 
Panchayats Act (10 of 1950), Ss. 92 and 93). 

Though S. 92 of Madras Act (10 of 1950) does not 
in express terms provide for the refusal of the licence 
by the Panchayat Board the power of refusal was 
conferred upon the Panchayat by necessary intend¬ 
ment. 

Section 93 is an enabling section If rules are framed 
under S. 93 (l) (u) the Panchayat Board would have 
to conform to those rules. In the absence of such 
rules, the Panchayat Board would have to conform to 
the standards with reference to public safety, conve¬ 
nience and health for which provision has been made 
in Ch. 5 of that Act. Failure on the part of the Gov¬ 
ernment to exercise the enabling power conferred 
upon it by S. 93 of the Act does not affect either the 
existence of the jurisdiction conferred by S 92 of the 
Act on the panchayat or the exercise of that jurisdic¬ 
tion. Section 92 therefore satisfies the requirements of 
Art. 19 (6) of the Constitution and it does not there¬ 
fore offend Arts. 19 (1) (g) and 13 of the Constitution. 
68 Mad L W 903 : AIR 1956 Mad 289 (290, 292) 
(Prs 13, 22, 25, 26). 

-—Art. 13 —Madras Act (30 of 1947) is not void. 
See Madras Estates Land (Reduction of Rent) Act (30 
of 1947). AIR 1952 Mai 203 (DB). 

—Arts. 13, 14, 20,254 and 372—Industrial Disputes 
(Madras^ Amendment) Act (12 of 1949;, S. 6 — After 
26-1-1950 the legislation is inconsistent with Art. 14 
and is void, though at the time of passing of the Act 
it could not have been held to be invalid. 52 Cri L J 
744 : 1951 Mad W N 445 : (1951) 1 Mad L J 527 : 
64 Mad L YV 620 : AIR 1951 Mad 191 (197) (Pt D) 
(Prs 10, 12) (DB). 

Maharashtra. 

® Art. 13 (2) — Scope — Bombay Tenancy and 
Agricultural Lands (Amendment) Act 13 of 1958- 
Validity of. See Ibid, Art. 31-B. AIR 1959 S C 459. 

•-Arts. 13 and 31 (3) and (5) and (6) — Bombay 

Land Requisition Act, 1948, as amended by Bombay 
Acts 2 of 1950 and 39 of 1950 is not ultra vires— 
(Bombay Land Requisition Act (33 of 1948), S. 1). 

The Bombay Land Requisition Act (33 of 1948) 
was, when passed a good la v. This Act is not cover¬ 
ed by the provisions of Cl. (8) of Art. 3 L but is covered 
by the saving clause, namely, Cl. (5) (a). The Act, 

wou * (a va bd even if the provisions of 
LI. (l) or Art. 31 are not in terms fully satisfied, in so 
far as the Act did not, before its amendment by Bom¬ 
bay Act 39 of 1950, contain the expression “for a 
public purpose.” Bombay Act 2 of 1950, only extend¬ 
ed the life of the Act by two years and Bombay Act 
39 of 1950 only made explicit what was not so in the 
Act as originally passed, and are not such laws as 
come within the purview of Cl. (3) of Art. 31. The 
Act which was good law before the commencement 
of the Constitution did not become void under Art. 13 
of the Constitution, because there was nothing in tfie 
Act which was inconsistent with the provisions of 


Part 3 of the Constitution. It follows that the amend¬ 
ments made in 1950, were equally good law, every 
though the assent of the President had not been 
obtained. AIR 1955 S C 41, Foil. Lila Vati Bai v. 
State of Bombay, 1957 S C A 465 i 1957 S C J 557 t 
59 Bom L R 934 : 1957 SCR 721 i A I R 1957 S C 
521 (526) (Pt A) (Pr 6). 

-Art. 13 — Lay off compensation — Application 

under S 33 C of Industrial Disputes Act by workers 
employed by textile mill in Vidarbha region after- 
extension of C. P. & Berar Act to textile industries in 
that region — No question of repugnancy between 
Central Art and State Act can arise so as to attract 
Art. 254 (2). See Industrial Disputes Act (1947), 
Ch. 5 A. AIR 1963 Bom 189 (DB). 

-Arts. 13 and 14 — Bombay Port Trust Act (Bom- 

6 of 1879), S. 87, Paragraph 2 and S. 61-B—Duty 
imposed on Board of Trustees of Port by S. 61-B — 
Breach committed by Board in respect of such duty 
— Paragraph 2 of S. 87 has no application to such a 
breach—S. 87, Paragraph 2 is concerned with acts or 
omissions known as torts—So viewed no question of 
constitutional validity of S. 87 arises. 

The scope and the effect of the second paragraph 
of S. 87 of the Bombay Port Trust Act (1879), is to 
protect the Trustees from the vicarious liability which 
they might have otherwise incurred for the torts 
committed by their employees in the course of em• 
ployment. The words ‘misfeasance, malfeasance or 
non-feasance' appearing in the second paragraph o* 
S. 87 embrace all possible acts or omissions commonly 
known as torts. It in the discharge of a number of 
functions and duties unconnected with the reception, 
storage and removal of goods brought within the port 
area an employee of the Board of Trustees inciden¬ 
tally commits a tort, paragraph 2 of S. 87 prevents, 
the aggrieved party from suing the Board on the 
round that the Board is vicariously liable for the- 
amage caused. Paragraph 2 of S. 87 has, .however, 
no application where a breach is committed of a duty 
imposed on the Board itself. 

The responsibility for the loss, destruction or dete¬ 
rioration of goods, which has been referred to in 
S. 81-B of the Act, is the direct responsibility of the- 
Board of Trustees itself and not that of any of its 
employees. Under S. 61-A (1), the duty of taking 
charge of the goods after they are landed is the duty 
of the Board of Trustees. In the normal course, the 
duties of taking charge of the goods after they are- 
landed and of taking care of those goods are perform¬ 
ed by the Board of Trustees’ employees but the 
employees in so far as they are called upon to dis¬ 
charge these duties must be regarded as the agents,, 
and not merely the servants of the Board. It must 
follow that if the Board of Trustees is sued for the loss, 
destruction or deterioration of the goods, the cause of 
action is the failure of the Board of Trustees to take the 
requisite degree of care by itself or through its agents, 
and not merely a tort committed by an employee for 
which the Board of Trustees is sought to be held 
vicariously liable. 1LR 11 Bom 133 and AIR 1950 
Bom 130 and O. S. Suit No. 852 of 1949, D/- 10-9- 
1953, (Bom), Rel. on. 

Held, that in the light of this view it was not 
necessary to decide whether the second paragraph of 
S. 87 contravenes any of the fundamental rights 
guaranteed undr-r the Constitution. ILR (1963) Bom 
35 : 64 Rom L R 670 : AIR 1963 Rom 45 (48) (Pt A' 
(Prs 6, 7, 8) (DB). 

-Art. 13 —Bombay Sales Tax Act (24 of 1952) is. 

ultra vires the State Legislature. (1953) 4 S T C 10 * 
55 Bom L R 246 (DB). 

[Reversed on another point in AIR 1953 S C 252.] 

-Arts. 13 and 226—Scope — Repugnancy or ultra 

vires character of la w—Effect—City of Bombay Police 
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A?, S. 27 (7) is void and ultra vires. See Bombay 
€ity Police Act, S. 27 (7). 52 Cri L J 1442 -AIR 
1951 Bom 432 (DB). J K 

-—Arts. 13, 19—Bombay Prevention of Prostitution 
Act (11 of 1923), S. 9 (1), is void. See Bombay Pre¬ 
vention of Prostitution Act (11 of 1923), S. 9 (1). AIR 
1951 Bom 337. 

-Arts. 13 (1) and 15 (1) - City of Bombay Police 

Act, S. 27 (2-A) is void as offending against Art. J5(l) 
on the ground of discrimination against citizen on 
ground of place of buth. See Bombay City Police 

Act, S. 27 (2-A). 52 Cri L J 458 (2) : A I R 1951 Bom 
285 (DB). 

-Arts. 13, 14, 15 and 25—Scope—Bombay Act 25 

of 1940 is not void as contravening Arts. 14, 15 and 
2d. See Bombay Prevention of Hindu Bigamous 
Marriages Act (25 of 1940). 53 Bom L R 779 : I L R 

(1951) Bom 775 : AIR 1952 Bom 84 (DB) # 

• Art. 13 Section 40 (3) of Bombay District 
Police Act (4 of 1890) is not void on ground that it 
contravenes fundamental right under Art. 19 (1) (d) 
and (e). See Bombay District Police Act (4 of 1890), 
S. 40 (3). A I R 1950 Bom 374 (FB). 


coming into force of the Constitution. A I R 1955 
(Pr 12?’ F ° ’ A 1R 1956 Pun * 157 U58) (Pt B) 

' Arts. 13, 14 — Punjab Restitution of Mortgaged 
Lands Act (4 of 1938), S. 12-Validity. 

Quaere — Whether the special jurisdiction of the 
Collector under S. 12, Punjab Restitution of Mort- 
gaged Lands Act, is an infringement of Ait. 14 of the 
Conshtutian and therefore hit by Art. 13 of the Con- 
shtution. 56 Punf L R 431 : I L R (1955) Punj 480 : 
AIR 1955 Punj 92 (93) (Pt C) (Pr 10). 

—Art. 13-Definition of liquor in S.3(14) of Punjab 
Excise Act (1 of 1914) does not contravene Art. 13. 
See Punjab Excise Act (1 of 1914), S. 3 (14). 1953 Cri 
L J 549 : 55 Pun L R 187 : I L R (1953) Punj 618 : 
AIR 1953 Punj 77 (78) (Pt B) (Pr 3) (DB). 

• ~^ rt ; ~ Pres J (Emergency Powers) Act (23 of 
1931), S. 4 (1) (h) — Section is ultra vires and void 
under Art. 13 (1)—Constitution of India, Arts. 13, 19 
See Press (Emergency Powers) Act 1931, S. 4 (li (M. 
AIR 1951 Punj 18 (SB)* 

Raj'astfian. 


• -Art. 13—Bombay Public Security Measures Act 

(6 of 1947) to the extent that it empowers Government 
to issue an externment order under S. 2 (1) (b), is void 
under Art. 13(1) inasmuch as it imposes unreason¬ 
able restriction on fundamental rights of citizen under 
Art. 19 (1) (d) and (e). See Public Safety — Bombay 
Public Security Measures Act (6 of 1947), S. 2 (1) (b). 
A I R 1950 Bom 363 (FB). 

Mysore* 

-Art. 13 (2) — Mysore Court-fees (Amendment) Act, 

1954 - Act is not unconstitutional. Sea Mysore Court- 
lees (Amendment) Act (9 of 1954). AIR 1954 Mys 
161 (DB). 

-Art. 13 — Part III — Mysore Court-fees (Amend¬ 
ment) Act, 1954, does not abridge rights conferred by 
Part III. See Mysore Court Fees ( Amendment) Act (9 
of 1954). AIR 1954 Mys 161 (DB). 

• -Arts. 13, 14 — Mysore Special Criminal Courts 

Act (24 of 1942) — Act setting up special criminal 
Courts — Executive authorities given discretion to 
determine cases for trial before them—Special proce¬ 
dure prescribed—Act, held not ultra vires before and 
after Constitution — Constitutional Jaw — Delegated 
legislation—Civil P. C. (1908), S. 9. Abdul Khader v. 
State of Mysore, 52 Cri L J 992 : A I R 1951 Mys 72 
(75, 83, 84, 85,87, 88, 91, 92, 93, 94, 97) (Pt A) (Prs 
8 , 33, 35, 36, 38, 39, 40, 45, 49, 54, 57, 60, 72) (FB). 

Orissa. 

• —Arts. 13 and 22 — Provisions of Orissa Main¬ 
tenance of Public Order Act (4 of 1948) as amended 
in 1949, are void under Art. 13 on account of their 
inconsistency with Ait. 22. See Public Safety — 
Orissa Maintenance of Public Order Act (4 of 1948 
as amended in 1949), Ss. 2, 3 and 4. AIR 1950 Orissa 
157 (FB). 

Punjab. 

——Art. 13—Punjab Urban Immovable Property Tax 
Act (17 of 1940) — Not ultra vires the Constitution- 
Constitution of India, Arts. 13, 240, 254, 205 and 
Sch. 7, List 2. item 49. See Punjab Urban Immovable 
Property Tax Act (17 of 1940). AIR 1963 Punj 354 
<DB). 

-Art. 13 — Delhi and Ajmer-Merwara Rent Con¬ 
trol Act, S. 7 A and Sch. 4—Validity — (Houses and 
Rents—Delhi and Ajwer-Merwara Pent Control Act 
(19 of 1947), S* 7-A and Sch. 4—Validity). 

Provisions of S. 7-A and Sch 4 of the Delhi and 
Ajmer-Merwara Rent Control Act of 1947 are uncon¬ 
stitutional and have become void as a result of the 


-—Art. 13—Statute denying right of suit—S. 220 of 
Jodhpur Municipal Act (1943) is unconstitutional. 
See Municipalities — Jodhpur Municipal Act (1943). 
S. 220. A I R 1958 Raj 32. 

"Arts. ^ aQ d 14 — Territorial discrimination — 
Validity of Part 4 of Marwar Relief of Indebtedness 
Act—Conciliation Boards-Characteristics of—(Debt 

Laws — Marwar Relief of Indebtedness Act (1941), 
Part 4*) 

Enforcement of Part 4 of the Marwar Relief of 
Indebtedness Act does create discrimination between 
that part of Rajasthan which was formerly Marwar 
State a ad the rest of Rajasthan and would therefore, 
be hit by Art. 14 unless it can be justified on the basis 
of reasonable classification, or on the ground that the 
legislation is a law for the good of the community at 
large in that part of Rajasthan, and should, therefore, 
be saved as a progressive and ameliorative law. 
There is no basis for coming to a conclusion that the 
part of Rajasthan to which the Act applies has some¬ 
thing peculiar which requires the law as compared 
with the other parts of the State. But the Act could 
be saved as a piece of ameliorative measure if only 
it had created conciliation boards which are only 
conciliation tribunals. 

The Debt Conciliation Board under the Marwar 
Act, though it began under S. 8 (1) (a) as a concilia¬ 
tion tribunal, has become something more than con¬ 
ciliation tribunals in that they have been given 
certain powers of coercive nature, and which result 
in a certain type of discrimination. The most impor¬ 
tant sections in Part 4 of the Act, namely S. 13 (2), 

S. 14 (1) and S. 20, all of them are discriminatory 
and there is do reason why such discriminations 
should exist in that part of the State to which the 
Act applies as against the other parts. Hence they 
should all be declared as void. As a consequence of 
those three provisions being void the entire Part 4 
must also be struck down under Art. 14 as a discrimi¬ 
natory piece of legislation and hence void under 
Art 13. 1957 Raj L W 5/8 : I L R (1957) 7 Raj 906 : 
AIR 195S Raj 26 (30,31,32) (Prs 17, 22, 23, 25, 
26, 27, 29, 30) (DB). 

-Art. 13 — Scope — Rajasthan Municipal Boards 

Validating Act — Act is valid and not hit by Art. 20. 
See Ibid, Art. 20. AIR 1957 Raj 293 (DB). 

-Arts. 13 and 19 (1) (f) — Scope and effect of — 

Right of pre-emption on grounds of vicinity—Whe¬ 
ther reasonable restriction — Jaipur Tenancy Act 
(1945), S. 11 (2), proviso (a) (ii)-Validity. 


CONSTITUTION OF INDIA (1950), Art. 13, Note 12 


The right of pre-emptioo, based on vicinage only, 
vs an unreasonable restriction on the fundamental 
right to acquire and hold property and is void by 
virtue of Art. 13 of the Constitution. Therefore sub¬ 
clause (ii) of Clause (a) of the proviso to sub-s. (2) 
of S. 11 of the Jaipur Tenancy Act, 1945 is void and 
unconstitutional in so far as it gives preference to a 
resident as being contrary to the provisions of 
Art. 19 (1) (f) of the Constitution. 1957 Raj L W 377: 
ILR (1957) 7 Raj 588 : A 1 R 1957 Raj 182 (184) 
<Prs 7, 8) (DB). 

—Art. 13 (1)—Laws affected by the Article—S. 3(2) 
of Marwar Pre-emption Act (1922) became void on 
20-1-1950 under Art. 13 (1). See Marwar Pre -eruption 
Act (1922), S. 3(2). AIR 1954 Raj 195 (DB). 

Uttar Pradesh. 

•-Art. 13 (2) — U. P. State Road Transport Act 

.infringes Art. 19 (1) (g) and is unconstitutional. AIR 
1954 All 257, Reversed. See U. P. State Road Trans¬ 
port Act (2 of 1951). AIR 1954 S C 728. 

-Arts. 13 and 14—U. P. Imposition of Ceiling on 

Land Holdings Act (1 of 1961), S. 6 (6) — Violates 
Art. 14 of Constitution— Hence invalid under Art. 13 
of Constitution. See U. P. Imposition of Ceiling on 
Land Holdings Act (I of 1901), S. 0 (0). AIR 1985 All 
175. 

-Art. 13 — U. P. Municipalities Act (2 of 1910) 

1 t r . 1 r . ' 


r \ 

b. 


298—Bye-laws under — Void for unreasonableness 
and ior uncertainty. See Municipalities— U. P. Munici¬ 
palities Act (2 of 1910), S. 298. 1984 (2) Cri L J 027: 
AIR 1904 All 544. 

U* P Government Servants’ Con- 
Yalidity — Barring Government 


Aits. 13, 14 


duct Rules, R.25 - 

* ’ V U T V. I Ul lJV/II V 

Servant of his right of access to Court of law does 
not amount to discrimination — R. 25 restrains Gov¬ 
ernment servants from having recourse to Courts of 
law only in vindication of official acts—Discretion 
conferred on Government in respect of grant of 
sanction to Government servant to approach Court 

j?" arbitrary—Discrimination between Police 
Officer and Government servants of other kind not 
unfair and unreasonable—R. 25 hedd not discrimina¬ 
tory, void or inoperative. 

Rule 25 of the U. P. Government Servants Conduct 
Rules is not void and inoperative by virtue of Art 13 
on the ground that it violates Art. 14. 

Government servants form a separate well-defined 
class, and there is a clear nexus between the basis of 
this classification and the object of R. 25. That rule 
restrains a Government servant from having recourse 
to Courts of law only in vindication of official acts; 
and there is nothing unreasonable or arbitrary in 
differentiating between Government servants and other 
persons on this basis. Nor it is correct to say that 
R.25 denies ‘equal protection of the laws.’The discre¬ 
tion has been vested not in a subordinate official but 

m the State Government itself. A I R J957 S C 397 
del. on. 

Further, the discrimination between police officers 
on the one hand and all other kinds of Government 
servants on the other by reason of breaches of U- P 
Government Servants Conduct Rules having been 
made punishable under S. 29 of the Police Act. has 
an obvious rational basis and cannot be considered 
un air or unreasonable and there is no violation of 
Art. 14. Indeed this distinction has received recogni¬ 
tion in the Constitution itself, by Art. 33 1962 All I I 
355: 1062 All W R (HC) 233: 1962 All Cr R 153 (V 
(1962) 1 I ah L I 700 : 1962 (2) Cri L J 459 -a I R 
1962 Ail 507 (508, 509) (Pt B) (Prs 4, 5, 6). 

~ w rt ,' V 3 r U , P ‘ Municipalities Act (1916), S. 69-A 
(4) — Valid i ty—Is not discriminatorv. See Municinali- 
ties - U. P. Municipalities Act (2 of 1916), S 09 A 
AIR 1960 All 273. 1 

[Vol. 3.]F n . D. 68. 
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Ait. 13—Validity of Clauses (4) to (8) of Art. 11, 
Couit-fees Act (U. P.) — Contravene Art. 14 and are 
void alter the Constitution. See Court-fees Act (18701 
Sch. 1, Art. 11 (U. P.). AfR 1937 All 207 (DB). 

’— Ar t- 13 — U. P. Municipalities Act (1916). S 23 
Pr ° vis ” (e > — Validity — Provision is not inconsistent 
with Ait. 227. bee Municipalities — U. P. Munici¬ 
palities Act (2 of 1910), S. 23. AIR 1955 NUC (All) 
2681. 

~ /Vj S ’ ^ anc ! (2)—U. P. Special Powers 

Act (14 of 1932), S. 3 — \ alidiiy—If offends Art. 19 
(l)(a) and saved by Art. 19(2). J 

Pbe p (° visi ° n of , S ' 3- u - P- Special Powers Act, 
1932, making it penal for a person by spoken words 
to instigate a class of persons not to pay dues recover- 

a . b * e ?q nw ar : S °f land ^ evenue - was inconsistent with 

KlWh } > ■ h ® Constltut P, n 0,1 20th January, 
950- The restrictions imposed by S. 3 were not in 

the interests of public order. 

The Act clearly and expressly infringes the freedom 
of speech by proh biting the uttering of certain word?. 

iR fc - e i? 1 ? y supplies the reason or intention 

behind the prohibition. When an Act is impugned on 

the ground that it runs foul of the guarantee of free 
speech, the Court is only concerned with the ques¬ 
tion whether it does so or not; it is not concerned 
w,th the- reason why it does so, (unless the ca<e is 
sought to be brought within the prescribed limita¬ 
tion) A Legislature cannot enact a law infringe die 
freedom of speech, whether the infringement is its 

Sd^eS." iS 3 SUbSidiiry ^Vi, a “u2 

4 he impugned provision in the Special Powers Act 
does not impose the restrictions in the interests of the 
security of the State The security of the State depend! 
upon factors other than its consolidated fuads. Incite. 
ment to non-payment of irrigation dues is not such a 
serious and aggravated form of public disorder as is 

likely to endanger the security of the State. S 

The non-payment of Government dues and its in 
citemeLt are not offences against public order and J 
prohibition of the incitement to the non-payment has 
nothing to do with the maintenance of public order 

The words ‘in the interests of public order’ mean 
for maintenance of public order’. The interests of 
public order lie only if it is maintained. A restriction 
can be imposed in the interests of public order R 

nnhl> n d -‘ tS not being imposed disturbance of 
public order is apprehended. It is not necessary that 

the apprehension be immediate or present or that the 

disturbance of public order be substantial All that i- 

required is that the State must apprehend'dLturbance 
if no restriction is imposed. uisiuroance 

fa considering Art. 13, the Court is merely con- 

R P - r0vl l ion that ! s ^Pugned, and not 
with the question in what areas it was in force ff S 3 

was not enforced anywhere in January, 1950 'it onlv 

shows that there was no necessity for it i e tfmi r ./ 

tricting the right to instigate the non-payment was rmf 

m the interests of public order then. P V WaS UOt 

The question whether a restriction on the rights 
guaranteed by Art. 19(l)(a) is reasonable or not can 
notarise when the restriction is not found to b"fn 
he interests of public order, etc., or i„ rehtion !o 
libel, etc. The lestnction under consideration is a 
prohibition of instigating a class of persons not -o 
pay certain dues realisable as arrears of land revenue 
I hough t is stated in the preamble ol the Act ha R 
was enacted to deal with illegal refusal to pay certain 
dues the restriction is on instigation of non-navmeni 
ot al sums recoverable as laud revenue regafdfeTs of 
whether they are legally due or not. “ Uless of 

Per M. L. Chaturvedi, J. (dissentinaV_.T'u i . 

of the statute is to make instigations of Iverytind 
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CONSTITUTION OF INDIA (1950). Art. 13, Note 12 


punishable, as the Government does not want inter¬ 
ference in the recovery of its legal dues. 

“An exhortation to the members of the public not 
to obey the laws in general or any particular law is 
likely to disturb the state of tranquillity prevailing 
among the members of the public, and the preaching 
or disobedience of a law or laws is meant to disturb 
that public tranquillity. That, to my.mind, is the posi¬ 
tion keeping in view the meaning and significance of 
the expression public order as laid down in ‘Romesh 
Thappar’s case’, AIR 1950 S C 124 and the provisions 
of the impugned section would be justified as having 
been enacted ‘in the interest of’ public order”. 

Applying even the narrower definition to the expres¬ 
sion ‘public order’ namely, the maintenance of public 
peace and tranquillity, the making of an instigation in 
this respect penal is really in the interest of public 
order, and the legislation is justified under the amend, 
ed provisions of Cl. (2) of Art. 19 of the Constitution. 

The issue of reasonableness is certainly justiciable. 
But there is a presumption in favour of the validity 
of a legislation on this point and a restriction imposed 
by a legislation should be held by the Courts to be 
unreasonable only if, in spite of the presumption in 
favour of the legislation, the Court comes to the con¬ 
clusion that the restriction contained in it is not a 
reasonable one. 

Per Bench.—-In order to decide whether a particular 
law restraining the freedom of speech of inciting dis¬ 
obedience to a law is in the interest of public order 
or not, two things are to be remembered; first, that 
incitement to a breach of every las* does not neces¬ 
sarily lead to its breach and even if leads to its breach 
it does not necessarily result in public disorder and 
second that the connection between the impugned 
law and the threat to public peace and tranquillity 
must be clear and proximate and not far-fetched or 
problematic. 


Art. 13—U. P. (Temporary) Control of Rent anr? 
Eviction Act (3 of 1947) is not void under Art. 13 as 
contravening fundamental rights under Art. *19 (f). 

Rpn ?nf F a " d . Bent 7 U ',n F ' (Temporary) Control of 

A1I 697 (DB? 1 (3 ° f 1947) ’ S ' L AIR 19 52 

and . 19 U) and Agra Pre-emption 
A< £/P °. f 1922)—-Agra Pre-emption Act if rendered 
void by virtue ot Arts, 13 (1) and 19 (1) (f). 

,„ r L ca " n ? t be sa i ( I 1 the law of pre-emption, 
so far, at least as U. P. is concerned imposes any 
unreasonable restrictions on the right to require and 
dispose of the properly. The law of pre-emption is 
not an innovation. So the Agra Pre-emption Act 
c ' a “ not he said to have become void by virtue of 
Arts 13 (1) and 19 (1) (f, of the Constitution of India 
as it does not impose any unreasonable restriction on 
the right of property. ILR (1952) 1 All 149- AIR 
19ol All 247 (248, 249) (Pt A) (Prs. 12, 13). ’ 

“ Art - W U) ~ S- I23A, (U. P.) of Criminal P. C. 
(1898). with respect to its authorising detention for 
over three months became void on coming into force- 
of Constitution. See Criminal P C. (1898), S. 123A 
(U. P.). AIK 1950 All 562 (DB). 

West Bengal. 


/in rr ^ ^ ‘ Special Courts Act 

(10 of 1950) offends Art. 14 and is ultra vires. See 

\Vest Bengal Special Courts Act (1950), S. 5 il). AIR 
1952 S C 75 (SC). 


It is more than probable that barring extreme cases 
the incitement to non-payment will not be obeyed,' 
and even if it is obeyed, will not lead to violence, and 
that in any ca^e the connection between the incite¬ 
ment and public order is too far-fetched and proble¬ 
matic rather than clear and proximate. Again, it can 
hardly be said that if one individual instigates an¬ 
other individual not to pay certain dues or to defer 
payment of a certain liability when there is no general 
campaign of non-payment and there is no incitement 
to a general disobedience of laws, there will be a 
threat to public order. Such instigation is also cover¬ 
ed by the provisions of the impugned section, and 
therefore the section is unconstitutional because as it 
stands, it is not possible to make it applicable lo those 
extreme cases alone in which there may he a threat to 
public peace and tranquillity. ILR (1955) 1 All 355 ; 
1955 Cri L J 623 : AIR 1955 All 193 (204 205 206 
208, 211, 213. 214, 215, 219, 221, 222. 223) (Pt A) 
(Prs 13, 15, 16, 17, 20, 21, 36, 38, 40, 47, 48 50 
52, 53,70,82, 83,88 (DB). 

Art. 13 (1)—Bye-law 6 under S. 174 (2) (k), U. P. 


District Boards Act imposing license fee for working 
factory for crushing sugar cane or flour mills, sawing 
machines, etc., is ultra vires—License-feee and Taxes’, 
distinction. See U. P. District Boards Act (10 of 19221* 
S. 174 (2) (k). AIR 1954 All 675. 

Art. 13—U. P. Removal of Social Disabilities Act 


Arts. 13 and 14 Scope-Calcutta Municipal 
Act (33 of 1951), S 237—Validity — S. 251—Distinc- 
tian—(Municipalities * Calcutta Municipal Act (33 of 
1951), Ss. 237 and 251). 

Per Majority (H. K. Bose J., dissenting). — Where 
out of the two different Jaws to which the same 
person or same*;class of persons is subjected one law 
is more burdensome than the other, the law which 
is more burdensome will be struck down as the dis¬ 
criminating law. AIR 1954 SC 545 and AIR 1955 S C 
13, Rel. on. 

The procedure of distraint as provided under 
S. 23/ of the Calcutta Municipal Act is very much 
more onerous and prejudicial to a defaulting rate¬ 
payer, than the procedure of suit under S. 25L The 
necessary conclusion is that the law as laid down in 
S-237 is discriminatory and violative of Art. 14 of the 
Constitution and so void under Art. 13 of the Consti¬ 
tution. S. M. Nawab Ariff v. Corporation of Calcutta, 
64 Cal WN1: ILR (1960) 2 Cal 698: AIR 1960 Cal 
1|9 (163, 164, 165, 166) (Pt C) ,Prs 11, 12, 17, 

Art. 13—Bengal Government Premises (Eviction) 
Act (27 of 1950) is ultra vires. See Houses and Rents 

Bengal Government Premises (Eviction) Act (27 of 
1950), Pre. AIR 1955 NUC (Cal) 4499. 

Art. 13 (1)—Bengal Public Demands Recovery Act 
[o uf 1913) —Validity — Certificate proceedings under 
Act read with S. 46 (2), Income-tax Act, are not void 
as offending Art. 14 read with Art. 13(1). (1954) 20 
ITR 498 : AIR 1954 Cal 4 41 (44 9, 450, 451) (Pt B) 
(Prs 8, 11, 12, 14, 15). 

Art. 13 — W. B. Ordinance 3 of 1948 — Validit 


(14 of 19471 is not void. See Ibid, Art. 35. AIR 1953 

All 483 (DB). 

—-Art. 13 — U. P. Court of Wards Act (4 of 1912), 
• (W ~ Provision infringes Arts. 14, 15 and 
10 U (t) of Constitution and is void. See U. P. Court 

746 V IdB)! ACt <4 ° f 1912,1 S ' 8 (1) (b) - AIR 1952 AI1 


of Ordinance — Ordinance and Acts following it are 
not discriminatory legislation and do not contravene 
Art. 14. See the 24*Parganas District Board (Dissolu¬ 
tion) Ordinance (West Bengal Ordinance (3 of 1945), 
S. 1. AIR 1952 Cal 907. 

Art. 13 — West Bengal Special Courts Act (1950)r 

r\ •• • i * . t. 


S. 5 (11—Provision is discriminatory between persons 
and oflends against Art. 14 in so far as they empower 
State to direct trial of any case by Special Judge and 
therefore is ultra vires. Anwar Ali Sarkar v. State of 


CONSTITUTION OF INDIA (1950), Art. 13, Note 12 


West Bengal, 1952 Cri L J 450 : AIR 1952 Cal 150 
(157, 159, 166) (Pt B) (Prs 51, 62, 63 and 103) (FB). 

-Art. 13 — West Bengal Rice Mills Control Order 

(1949), Cls- 9 and‘13—Are ultra vires. See West Bengal 
Rice Mills Control Order (1949), Cl. 9. AIR 1951 
Cal 90. 

-Arts. 13(1), 19 ( 1 ) (f) and (5) - Bengal Land 

Revenue Sales (West Bengal Amendment) Act (7 of 
1950), S. 7—Section is ultra vires. 55 Cal W N 433 

AIR 1951 Cal 85 ( 88 , 90) (Pt A) (Prs 32, 38, 54, 
57, 58) (DB). 

[Reversed in AIR 1954 S C 927 


14- Orders, Ordinances and Notifications. 

See also Ibid, Note 2 . 

• Art. 13 —Sholapur Spinning and Weaving Com. 
pany Ordinance (2 of 1950)- Held unconstitutional 
and void. See Sholapur Spinning and Weaving Com¬ 
pany (Emergencv Provisions) Ordinance (2 of 1950) 

AIR 1954 SC 119. u; * 

“Art- 13—High Denomination Bank Not^s (Demo¬ 
netization) Ordinance (1946), Ss. 3 and 4 - Validity — 
Not void. See High Denomination Bank Notes 

* ii ei ?-o etlzati01 ^ Ordinance (1946), S. 3. A I R 1954 

A11 / o8* 


Arts. 13(1), 19 (1) (d). 19(5) and 22(4) — 
Bengal Criminal Law Amendment Act (6 of 1930) as 
tmended by Criminal Law Amendment (Amending) 
Ordinance (1949), Preamble and S. 2 (D—Act is void 
alter passing of Constitution. Sunil Kumar v. West 
Bengal Government, 54 Cal VV N 394 : 51 Cri L I 
nio : AIR 1950 Cal 274 (277, 280, 281) (Pt C) 
(Prs 6 , 13, 14, 17) (SB). 

13. Rules and Regulations. 

See also Ibid, Note 2 . 

* “~Art. 13 —Civil Service Regulations (as adopted 
uj l . P.), Arf.j465, Note 1 — Compulsory retirement 
under Art. 465, Note 1 is neither illegal nor un¬ 
constitutional Art. 13 of Constitution not appli- 

cab e . See Police Act (1861) S. 2. AIR 1963 All 1*42 
( / 1 ) / • 

7 F3 ( 1 )— Rule 20 ( 1 ) of Government Servants 

conduct Rules (1926) constitutes unreasonable res¬ 
triction on fundamental rights under Art. 19 (1) (a) 
and is not saved by Art. 19 (2) - Reasonable restric- 
'On under Art. 19 (2) should not be va ,r ue—See 

^ ervailts ’ Conduct Pules (1926), R. 20 ( 1 ). 
Ain 1955 Cal 76. 


Art. L> ( 1 ) S. 15 of Bushahar Alienation of 


ru /O V r r r 14 ^cuimiuu ui neici urncer in 

(2) ot Lite Insurance corporation Field OlPeers 
(Alteration of Remuneration and Ollier Terms and 
C.onditions of Service) Order (1957) is not ultra vires 

,7 9? rp ° rati011 Act (1956), or illegal 

under Art. 14 of Indian Constitution (1950). See Life 
Insurance Corporation Field Officers (Alteration of 
Remuneration and Other Terms and Conditions of 
Service) Order (1957), Cl. 2 (c). AIR 1964 Cal 388. 

~Art 13 — Criminal Law Amendment Ordinance 

( .7 9 °. V?t\' a - JA ^ 1 ? n J ded Ordinance 6 of 1946 
(Central)), S. o—Validity-Repugnant to Art. 14 and 

hence void under Art. 13 (1). AIR 1951 Cal 263 (DB). 

® ”T Arts. 13 and 22 (4) — West Bengal Securitv 
Ordinance (1949), is void. See Public Safety— West 

Cal 2 a 74 S (SR) ,ty ° rdhlance (l9 ' 49) - S - 22 ' A 1 R 1950 


Land Regulation (1986-BI is void under Art 13 ( 1 ). 
See Bushahar Alienation of Land Regulation (1980-B', 
S la. AIR 1954 Him Pra 23. 


p ; A . rt ‘ Governor’s Administration 

Regulation, 1948 (7 of 135S-F) - Regulation is not 

invalid. 

lolk? aTl" ' J .'6 er „ a , Fi,mandate dl9thSeptember 

1948 had delegated all his powers of administration 

including power of legislation to the Military Cover- 

no,; ' iat ‘ )ein 8 s0 » no further reference to the Nizam 
was necessary and the Military Governor wasen- 

y e( l t f ) . ,ssu 1 e Q t i\f i tar y Governor’s Administration 
Regulation, 1948 (7 of 1358-F). Hence that Regula- 

the°rn Ca !", 10 r- >e dec ared “'valid under Art. 13 of 
he Constitution as that Article cannot be given re- 

(respective 0 Pe«U°n. Am 1954 S C 51; AIR 1951 

Ilvcl Vto wiV. 7- J ,7 yd 227 ’ Fo11 - ILR (1955) 
Dll). 370 ' AIH 195e ’ Hyd 168 (171) (Pt C) (Pr 12) 

TffiliowIT I4 i nM"**, 25 ~ Scope ~ Hyderabad 
—if void ^ JDd Publ,c Interes t Regulation, S. 5 (2) 

St |Ct 1 o " o (2 ) of the Hyderabad Public Safety and 

u ilicnterest Regulation is inconsistent with the 

provisions of Art. 21 of the Constitution in that it 

n!li2 V ry M lde UIld “"limited power to a security 

l l CJ - lng i Up0n a p5rson t0 execute a bond, 
9,M) *. lay 1 "-' down any procedure which has to he 

•ibirtv^ ’fl^l« r e depriving a citizen of his personal 
_i ^crt>, and is therefore void under Art 13 of Hid 

Constitution. A 1 R 1950 H v d 20 (FB) Ref I 1 R 
l MD 1 ) Hyd 318 : AI,i 1951 Hyd 64 (65) (Pr 2 " 


n i A , rtS ' lid 1 and 22 /"> < a ) a " d (b) - Preventive 
Detention (Extension of Duration) Order (1950) is 

void -See Public Safety—Preventive Detention (Exten- 

Mon of Duration) Order (1950). 54 Cal W N 394 . *j 

Cri L J 1110 : AIR 1950 Cal 274 (DB). 

® "77 Art. 13 — Jammu and Kashmir Enemy Agents 

2 rd, . nance (V 20 "°) is not '“valid. See Ibid, Art 14 
19aS Cri L J 885 : AIR 195S J & K 29 (FB). 


Arts-13. 14, 15, 19 and 31 - Administration of 
Evacuee Property Ordinance (36 of 1949), Ss 1 on 
21—No infringement of Arts. 14, 31, 15 m _ iww/ 
lions in S. 21 are reasonably imposed - Restriction 
under S. 20 is unreasonable. See Administration of 
Evacuee 1 roperty Ordinance (36 of 1949) —Valid;!.. 

AIR 1951 Mad 930 (DB). aJidity. 

* (W 1 ?- (H—Object and scope -Orissa Mainten- 

ance of Public Order Act-Ss. 2 , 3 and 4 must be held 

to be invalid. See Public Safety —Orissa Maintenance 
of Public Order Act (1948) as amended in 1949 s o 
(1). A I It 1950 Orissa 157 (FR). ' ’ “ 


—Art. 13— Notification 33 of 2005 Dated “nd 
September 1948 — Validity-Held void ILR OOVii 
Patiala 433 : AIR 1953 Pepsu 161 (DB).' (l9o4) 

[Overruled on another point in AIR 1903 S C 222 ] 

15. Judicial review of legislation — General 

principles. 

(a) Powers and duties of Courts. 

(b) Who can challenge validity of law. 

(c) Validity of legislation—Test. 

(d) Presumption of constitutionality. 

(e) Reasonableness of statute. 

(f) Taxing statute. 

15. Judicial review of legislation—General 

principles. 


Tax 


-Arts. 13 ( 2 ), 265 and 14 - Taxing statute - 
must be subject to conditions laid down in 
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A , rt . 1 ? - . Not ^ hol| y immune from attack on ground 
of violation of Art. 14. See Ibid, Art. 265. AIR 1961 

• 13 (3) — English common law rule that 

Uown is not bound by statute unless it is so provided 
in express terms or by necessary implication — Rule 
applies to India after the Constitution - Calcutta 
Municipal Act (6 of 1923), S. 386 (1) (a) - Provisions 
neither by express terms nor by necessary implication 

r.'rnot Government. AIR 1655 Cal 282 , Reversed : 
i'Cit 25 Mad 457, Overruled, Director :of Rationing 
and Distribution v. Corporation of Calcutta, (1960) 
Cri L J 1684 : (1961) 1 S C R 158 : (1961) 1 S C A 
507 : (1961) 1 Andh W R (S C) 88 : (1961) 1 Mad L J 
(Cri) 225 : (1961) 1 Mad L J (S C) 88 : (1961) 1 S C I 
f06 = A I R 1960 S C 1355 (1359,1360,1365, 1366, 
1367) (Prs 6, 7, 8, 9,10, 33, 36, 37, 38). 

® —— Arts. 13, 14 —■ Correctness of recitals in pre¬ 
amble to a statute cannot be disputed, Inder Singh v 
State of Rajasthan, 1957 S C J 376 : 1957 S C A 735 • 

1957 S C R 605 : A I R 1957 S C 510 (516) (Pt D) 
(Pr 13). 


If an act constitutes an infringement of a funda 
Tf*? 1 r '8 ht guaranteed under the Constitution, then 
clearly it cannot be justified by saying that a similar 

r t r fic d0n xV“ tl ! e P ast - 1957 M P C 725 .• 1957 Jab 

1 ? ^ ® (1957) Madh Pra 658 i A I R 1958 
Madh Pra 115 (127) (Pt F) (Pr 18) (DB). 

“ &L* 9, P art HI — Question whether law is un¬ 

constitutional —Material point of time at which 
question should be decided. 

The material point of time at which the question 
wnether a law is in contravention of the rights 

guaranteed under Part 3 of the Constitution should 

When {t is sou g ht t0 be enforced. 
M 9 '] 4 ! lr a oi 1 101 I I L R (1954) Mad 513 s 67 

fpr^lJ) ( V DB) 365 1 A 1 R 1954 Mad 754 (760, (Pt C) 

7 Arts. ^ an( * 10 (1) (g)—Act valid when enacted 
does not become mvalid when another Act, increasing 
the burden on public, is enacted (Madras Commer. 
cial Crops Markets Act (20 of 1933).) 


-Art. 13 — Taxing statutes — Point of hardship 

cannot be decided by Courts if the statute is consti¬ 
tutional, and - its legality cannot be questioned. See 
Ibid, Art. 226. AIR 1962 Andh Pra 415 (DB). 

Arts. 13 and 14 — Judicial review of legislation 
—Principles. 

In considering the validity of a legislation a con¬ 
sideration to be borne in mind by the Court is that 
there is a strong presumption in favour of the validity 
of legislative classification and it is for those who 
challenge it as arbitrary and unconstitutional to estab¬ 
lish it beyond all doubt. (1959) 1 Andh W R 347 : 
1959 Andh L T 419 : I L R (1959) Andh Pra 31; AIR 
1959 Andh Pra 461 (46S) (Pt E) (Pr 33) (DB). 


•-Art. 13 - Part III and Art 385 — Legislative 

authority of Hyderabad State before and after 
enactment of Constitution — Powers and procedure — 
Validity of enactment—Test to determine. 

There is a limitation imposed by Part 3 of the Con¬ 
stitution upon the legislative powers of the various 
legislative authorities in the territory of India. The 
powers of the Legislatures are defined in the Consti¬ 
tution and they cannot go beyond the limitation laid 
down in the same, unlike in England where Parlia¬ 
ment is supreme. Though before the commencement 
of the Constitution of India, H. E. H. the Nizam 
had absolute powers of legislation and was the 
supreme legislative authority whose acts could 
not be questioned, after the commencement of the 
Constitution laws can be enacted only if they do not 
infringe Part 3 or other provisions of the Constitu¬ 
tion. The only consideration in judging of the 
validity of law after the coming into force of the Con- 
titution, is whether it is intra vires the Constitution 
or void. If an Act is void it is the duty of the High 
Court under the Constitution to declare it void ; but 
the High Court should not pass any opinion regarding 
the wisdom or policy of an Act if it does not infringe 
the Constitution. Where a question of principle is 
involved, it is scarcely fair to complicate it by intro¬ 
ducing considerations of personalities. Under Art. 385 
of the Constitution read with the Removal of Diffi¬ 
culties Order, No. 212-A, CL (2), II. E. H. the Nizam, 
the Rajpramukh, is the legislative authority in 
Hyderabad State, and the powers of the legislative 
authority and (he procedure relating to the enactment 
of laws are defined in that clause. Mahbub Begum 
v. Hyderabad State, AIR 195] Hyd 1 (6, 7) (Pt D) 
(Pr 16) (FB). ’ 


It is a novel and somewhat startling proposition to 
advance that statute good in itself, should become 
Dad in conjuction with others. Art. 13 e/aacts that 
any law which is inconsistent with the fundamental 
rights declared in Part 3 should be voidj and w’hen it 
is alleged that a particular law is bad as infringing 
the right to free trade guaranteed by Art. 19 (1) (g) 
the Court has power to strike it down only if that 
law is not reasonable and in (he interests of the 
general public. It does not possess a general jurisdic¬ 
tion to conduct an enquiry into the totality of the 
burdens imposed on a citizen by all the laws and to 
grant any relief, if it is satisfied that it is heavy. 

It cannot therefore be contended that Madras 
Commercial Crops Markets Act, which was valid 
when it was enacted in 1933, and continued to be 
valid till 1944, it became invalid during that year 
when the Central Excise Act came to be enacted or 
when in the year 1939, the Midras General Sales Tax 
Act was enacted. (1954) 1 Mad L J 117 : A I R 1954 
Mad 621 (629; (Pt C) (Pr 24) (DB). 


-Art. 13-Constitutionality of statute — Statute 

cannot be questioned on grounds of public policy^ 
See Ibid, Preamble. AIR 1963 Mys 245. 

Arts.. 13 and 245—Statute invalid because of 
constitutional check —It can become valid if con¬ 
stitutional prohibition is removed. 

A statute may be invalid because there is lack of 
legislative competence or lack of affirmative grant of 
power. A statute may also be invalid because there is 
a constitutional check imposed upon legislation. As 
a matter of principle, the invalidity arising in the 
former case cannot oe cured by the subsequent grant 
of the affirmative power. But in the latter case the 
statute would become valid and enforceable once the 
constitutional prohibition is 'removed. 1956 B L J R 
760 : 1936 Pat L R 540 i ILR 35 Pat 847 : AIR 1957 
Pat 44 (48) (Pt A) (Pr 11) (DB). 

Arts. 13 (1) (f) and 19—It is within the province 
of the Legislature to decide what would be the proper 
penalty for a failure to comply with the requirements 
of the law—The penalty cannot be regarded as im¬ 
posing an unreasonable restriction merely because it 
is more drastic than that prescribed by another 
Legislature. ILR 31 Pat 963 : AIR 1953 Pat 259 
(264) (Pt G) (Pr 10) (DB). 

•-Art. 13 - Scope of judicial review. 


—■Art. 13, Part III, General— Fundamental right 

Infringement—Effect. 


When the legislature enacts a measure which is not 
repugnant to the provisions of the Constitution, the 
legislative will is supreme and its policy is not 
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subject to review by the Courts. If an Act has been 
regularly passed by a legislature and it does not 
impiDge upon the inherent right of life, liberty or 
property, its determination as to the reasonableness of 
the legislation is conclusive on Courts. But if the legis¬ 
lature travels beyond the reasonable limits set by the 
Constitution, or if it abridges some fundamental rights 
guaranteed to a citizen or if it assumes jurisdiction 
over subjects, not within its legislative cognizance, it 
is open to the Court to determine the constitutional 
validity of legislative Acts. It must, however, proceed 
on the assumption that every Act is constitutional 
unless its repugnancy to the Constitution is made to 
appear clearly, plainly, palpably and by irrefutable 
evidence Sardba Ram v. Haji Abdu), 62 Pun L R 
201 i AIR 1960 Punj 196 (19S)(Pt C) (prs 8, 9) (FB). 

Overruled on another point in AIR 1962 SC 1476.] 

-Arts. 13 and 19— Judicial review of legislation - 

Principles. 

The powers conferred by Art. 19, Cls. (2) to (6) of 
our Constitution correspond to the American concept 
of police powers. The fundamental rights enumerated 
in Article 19 (1) of the Constitution, are not absolute, 
and v i 3 id to the regulatory powers of the Government 
which may become subject to encroachment on the 
part of the State. 

The acts of the sovereign legislature, cannot be 
annulled by judicial decrees, so long as, the constitu¬ 
tional guarantees are not contravened by them, if 
there is a reasonable relation to an object within the 
arnbit of governmental authority, the exercise of the 
legislative discretion is not subject to judicial review. 
A Court, miking a judicial enquiiy, may legitimately 
decide the question of power of the legislature, but 
the question of policy underlying the law, is a matter 
exclusively within legislative consideration. 


By Clauses (2) to (6) of Art. 19, the law curtailing 
or impairing the fundamental rights, mentioned in 
Cl. (1) is required to be reasonable and the reason¬ 
ableness of the legislative provision is a matter 
expressly placed within the ambit of judicial deter¬ 
mination. On the Courts is cast, the sentinel duty, of 
protecting the seven freedoms conferred upon the 
citizen. The constitutional liberties which Clause (1) 
of Art. 19 declares are susceptible of legislative 
infringement, but within the bounds of reasonable¬ 
ness. If a proper balance is struck between the 
freedom guaranteed and the social control imposed, 
legislative interference whether regulatory, restrictive 
or prohibitory will he deemed reasonable, and will 
not be considered to be within the constitutional 
inhibitions. 59 Punj L R 289 : 1957 Cii L J 1173 : 
ILR 1957 Punj 13SS : AIR 1957 Purj 244 (251, 252, 
253; (Pt D) (Prs 23, 24, 25, 31, 34, 35) (DB). 


Art. 13 Part fIf (Arts. 12 to 35) - Nomination for 
admission into State aided or State educational 
institutions. 


it may be that nomination is not a very neau 
method of taking students into colleges but it cam 
be said that marks and marks alone is the m 
suitable method for taking students into colleg 
Nomination for admission into State aided or St 
educational institutions is not against the fundamen 
rights. AIR 1951 Mad 120 (FB), Distinguish* 

53 Pun L R 218i ILR (1951) Punj 344: AIR 1951 Pi 
93 (97) (Pt G) (Pr 20) (DB). 


Art. 13 Validating Act — Interpretation of— 
Principles. 

In intetpreting a validating Act or for that matter 

an amending Act the Courts follow the Drinciples of 
construction used in the interpretation of the original 
Act and to start with, as in the case of an original 
Act, the object in construing a validating Act is to 


determine the legislative intent, and, in order to find 
out that intent, the Act must be read as a whole, and 
effect must be given to every word thereof. 

Further, the amendment must he given a reasonable 
construction in the sense that the Court must deter¬ 
mine what defects existed in the original Act and 
which the Legislature intended to cure, and, then, so 
far as reasonably possible, its endeavour should be to 
construe the amendment, so as to reduce or eliminate 
the defect intended to be remedied. 

It is not the old enactment which of its own force 
stands validated by the subsequent Validation Act, 
but it is the subsequent enactment that achieves this 
object. In other words, the validating Act, re¬ 
incarnates the old provisions having due regard to 
all the constitutional requirements and fulfilling the 
same. And if that is done, it is the new Act that is 
constitutionally perfect which invests them with 
force and validity which thev lacked before. ILR 
(1965) 15 Raj 285 : 1965 RajL W 118. 

15 (a). Powers and duties of Courts. 

• -Art. 13—Provision^ of statute impugned as 

offending fundamental rights—Two constructions 
possible—Court should adopt that construction which 
upholds validity. Tilkavat Shri Govindlalji Maharaj 
v. State of Rajasthan, (1963) 2 S C A 518 : (196U 1 
S C R 561: (1964 ) 2 S C J 715 : A I R 1963 S C 1638 
(1655) (Pt D) (Pr 40). 

©-Art. 13—Assessment order under taxing statute 

— Statute intra vires — Older based upon mis¬ 
construction of provisions of statute and notification 
thereunder — Validity of such order cannot be ques¬ 
tioned under Art. 32 — Proper remedy is by way of 
appeal or under Art. 226 — No question of enforcement 
of fundamental right arises in such a case. See Ibid, 
Art. 32. AIR 1962 S C 1621. 

9 -Art. 13 — Practice — Pleading — Vires of Act 

challenged — Court is not restricted to pleadings of 
State-Court will consider whether validity can he 
sustained under any provisions of Constitution. M/s. 
Burrakul Coal Co. Ltd. v. U nion of India, (1961) 2 
S C A-523 : (1962) 1 S C R 44 : (1962) 2 S C J 216 : 
AIR 1961 S C 954 (962. 963) (Pt F) (Pr 25). 

• -Art. 13 (2) —Effect of —Law infringing funda¬ 

mental rights— Validity. 

Any Article of the Constitution other than Art. 13 
may exclude the operation of the fundamental rights 
in respect of a specific matter. An Article embodying 
a fundamental right mav also exclude another by 
necessary implication; but before-such a construction 
excluding the operation of one or other of the funda¬ 
mental rights is accepted, every attempt should be 
made to harmonise the two. Any law made would be 
void if it infringes anv one of the fundamental rights. 
Kochuni v. States of Madras and Kerala, i960 Ker 
L J 1077 : I960 Ker L T (S C) 31 : (1960) 2 S C A 
412 ; (1960) 3 SCR 887 : (1961) 2 S C J 443 : AIR 
1960 S C 1080 (1089) (Pt E) (Pr 22). 

• -Arts. 13 and 245—Constitutionality of legisla¬ 

tion—Duty of Court — (Constitutional Law — Ultra 
vires—Duty of Court). 

In order to decide whether a particular legislation 
is unconstitutional as offending the provisions of the 
Constitution it is necessary to examine with some 
strictness the substance of the legislation for the pur¬ 
pose of determining what it is that the legislature has 
really done; the Court, when such questions arise is 
not overpersuaded by the mere appearance of the 
legislation In relation to constitutional prohibitions 
binding a legislature it is c'ear that the legislature 
cannot disobey the prohibitions merely by employing 
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indirect method of achieving exactly the same result. 
Therefore, in all such cases the Court has to leak 

he hl tnie h rh name f S ' iotm , S and a PPearances to discover 
the true character and nature of the legislation 

Dwarkadas Shrinivas v. Sholapur Spinning^: VVeav- 

Co Ltd. 1954 S C j 175 : 67 Mad Lff 176 - 

q 9 - 5 i 4 c n J 355 ! (1954) 24 Com Cas 103 i 

19o4 SC a. 132 : 56 Bom L R 681 • I 954 S C r rta 

AIR 1954 S C 119 (123) (Pt B) (Pr 8 ) S C B 6/4 : 

o"f C7urt !; 1 eLm.W StitUti ° na,Uy ° f statu ^-Power 

5 i o T ‘ ie f 7 0 nS , tltUt i 0n India contains express provi- 
i , ,udlc ' aI review of legislation as to its con- 

where y tl7 S he Co " stitutio u n - unl >ke in America 

oowprt Supreme P 0 !"* has a «umed extensive 
powers of reviewing legislative acts under cover of 

he widely interpreted 'due process” clause in the 

Po,,ric and r F , 0UI f enth Amendments. If, then, the 

too Pad" "I * 3 ;' Ce Up t0 such important and none 

)o • ?\ S - y tas K' lf 1S not out °f an y desire to tilt at 
legislative authority in a crusader’s spirit, but in dis- 

sHtuHonTh“ ty P' ain! .y . laid upon them by the Con- 
stitution. This is especially true as regards the “fnn 

damental rights” as to which the Supreme Court has 

wh l “^ t,le role ? f a sentinel on the qui vive. 

the IpJm £ our l j iatura,, y attaches great weight to 
toe legislative judgment, it cannot desert its own 

duty to cetermine finally the constitutionality of an 

Issued statute. State of Madras v. Bow V G 

™ N 397 : 1952 Mad VV N Cri 101 : 1952 

dl n L i J oeo 3 C c : 4 9 '? 2 ;- Mad .LJ 135:65 Mad L W 
4 , ,■ 1^52 S C J 2o3 : 1952 Mad VV N 397 • 1950 

Mad VV N (Cri) 101 : 1952 SCR 597 : 90 Cal L I 
fpt A) (P?13) S C A 399:ArR 1952 S C 196 (199) 

• Art. 13-Fundamental right — Duty of Court. 
thp^ 7 H:- The fund amental rights conferred by 

he Conshtution are not absolute. They are li xiited 

Con f> e i CaSe I u e | lmit ‘dions are imposed bv the 
Constitution itself. In others. Parliament has'been 

given I lie power to impose further rest-ictiors and in 

doing so to confer authority on the executive to carry 

its purpose into effect. But in every case it is the 

rights which are fundamental, not the limitations- 

and ,t ,s the duty of the S. C. and of all Courts in the 

and 10 guard am, defend these rights jealously It is 

the duty and pnvi ege of the S. C to see thaf rights 
winch were ...tended lo be fundamental are kept 
fundamental and to see that neither Parliament nor 
the executive exceed the bounds within which-they 
are conSned by the Constitution when given the 

freedom? ‘T * 9 j! restricted of fetters on these 
freedom^; and in the case of the executive to see 

further that it does not travel beyond the powers 

conferred by Pa. hament. Bam Singh v. State of 

Ri?’. S ’, 1 Mad W N 7fi -7 : 1951 S C J -374 • 52 

w r 'l\j L r 9 ora b 1 (s c Sl, P ) 111 : 1951 Mad 

W N Cr 233 • 19r>l SCR 451 • AIR 1951 S P 9 ~n 

(276) (Pt E) (Pr 22). L 2 '° 


is void- Necessity] ~ Dechration ^ Court that > a - 

, in ^’ ea A a law becomes void automatically 

nder Art. 13, without the necessity of any declara- 

non by a Court a declaration that a law has become 

no ice ofHr ef .° re a C ,° u ^ can reh,se 
notice ot it. The voidness ot a law is not a tangible 

existlncpb IC1 1 C . n be noti = ed as s00n as cdmes 8 into 
before?. a d , eclaratl °" that it is void is necessary 
i re f can ^ snored. 1961 All L I 39 • iqfii \ h 
VV R (H C) 98 : 1961 All Cr B 16 :1961 (i) Cri T 
443 : AIR 1961 All 522 (524) (Pt B) (Pr 5) 

r~ Art * Citizen complaining that hie richt tn 

tric^ecl SSO c ati ? hSS be6n v “ 0r unduly 7s 
icted - Court cannot surrender its own judgment in 


favour of any other organ of State. See Ibid, Art 19 
(1) icj. AIR I960 All 45. ’ 19 

~~Art. 13, Part III —Criminal P. C. (1898). S 14i — 
?. der “ nd er—Disobedience of—Punishment— ConsM 

Sh S 9 188 l M i e r If t0 b f iudged in conjunction 

Code nfiflO) s Tsfi^ 0 ? 6 4 n< not ,in isolation-(Penal 
AIR 1956 A1I 4S1 )- “ Cnmina ' P ‘ G(1898) ' S ‘ 144 ‘ 

—Art. 13 - Power of High Court to declare law 

Where the High Court finds that the impugned 
provision as enacted violates a fundamental right 
laimed by the petitioner, it is its duty to give redress 
to lnm, even if that involves the striking down of the 
provismns of a law enacted by the Parliament, or of 

bvX'p hl i b mUst ?, deemed ^ have -been enacted' 
by the Parliament. 61 Bom L R 976 : 1959 Nap- T T 

3o ° : AIR 1960 Bom 83 (85) (Pt A) (Pt 5) (DB). * 

Art. 13 (2)—Protection of fundamental rights. 

a . fforded by the Constitution to 

ri*sesidTcn t A pro Y si ,°. n in a statute, which autho- 
a(Tect t0 ( ad,ud ' Cate u ,P°n claim which may 

ground S |-hf; th . eref r° re ' cannot be challenged on the¬ 
ft 95") I?* Ji o lafn r D r g n fundamental rights. ILR 
(15153) Bom 118/ : 55 Bom L R 86 • ATR 1 Q 5 ^ Rnm 

242 (253) (Pt I) ( Pr 26) (DB). ' AtR 19 ° 3 B ° m 

(Reversed on another point in A I R 1954 S C 388. ] 

-—Art. 13— Law challenged as ultra vires — Scope 
of inquiry Bad faith - Inquiry as to. 

,, f T? /f' 8 J 1 Court is not concerned with allegations 
ot bad faith in the sense how far promises made by 
legislators or Mmisters in the Statements of Objects 
and Reasons of a statute are ultimately formulated in 
t e statute .tse'f If the applicant has to succeed in 
, 10 41 8 h ^ourt, he has to succeed on the prosaic and 

ltfL qU ?-} l ? n tl ^ 6 , im P u g ned Act is ultra vires 
the C,onstitu(ion. 63 Cal VVN 914 : I L R (I960) 2 

Cal 311 : AIR I960 Cal 120 (121) (Pt A) (Pr 3 ). 

£ 71T~^ r A ts * ^ ( as applied to Jammu and 
Kashmir) Fundamental rights-Curtailment of, with 

respect to preventive detention in Jammu and Kashmir 

ftmcVc Kashmir Preventive Detention Act 

j Vi- e f ^ ors ^ tu ^ f >n of India (as applied to 

lammu and kashmir), Art. 35 (c). AIR 1956 J 6 c K 1 


Arts. 13 and 19-Scope of inquiry — Validity of 
statutory provision impugned - Court’s duty - 
Reasonable restriction.” 

In considering the validity of an impugned statu- 

tory provision, the Court proceeds on the basis, that 
the statutory authority will exercise the statutory power 
reasonably, and that such a power will not normallv 
be abused. All the same, to widen by an amending 
ct the scope of a statutory power already held 
invalid by the Court does not help to establish the 
reasonableness of the restriction imposed by the said 
amending Act. 69 Mad L W 337 : (1956) 1 Mad L J 
532 : AIR 19o6 Mad 491 (495) (Pt C) (Pr 8 ) (DB). 


Art. 13 Invalidity of statute as being repugnant 
to the Constitution—Extent of invalidity. 

With the initial presumption beiDg in favour of the 
validity of a statute, investigation of the validity of 
a given statute or any part thereof should be limited 
to the extent absolutely necessary for the disposal of 
the issue before the Court. 

Bv reason of Art. 13 a section offending the said 
article is not struck out from the statute book but no 
effect will be given to any of its provisions in regard 

to a person claiming that his fundamental rights are 
affected thereby. 
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When such is the comparatively -limited scope oE 
determination by a judicial Court even in cases where 
Art. 13 (1) of the Constitution is invoked, a Court will 
not undertake the investigation of die alleged invali¬ 
dity of a statute except to the extent absolutely neces 
•sarv. Aid 195L S C 128; W. P. No. 563 of 1952 (Mid), 
Rel on. 1953-2 Mad L J 61 : 1953 Cri L J 1364: AIR 
1953 Mad 729 (DR). 

15 (b). Who can challenge validity of law. 


<• -Arts. 13, 5, 6 , 7, 8 , 9, 11, 12, 19, 32, Parts II and 

HI—Citizenship Act(1955), Ss. 2 (I) (f),3, 4, 5, 6 , 7 and 
11 —Citizen — Includes only natural persons and not 
I iristic:cersons like corporations —Citizen in Art. 19 has 
same meaning as that in Part II—State Trading Cor¬ 
poration, a company registered under Companies Act, 
1956—Not a citizen—Cannot maintain petition under 
Art. 32 for enforcement of fundamental right under 
Art 19 -State Trading Corporation whether a depart¬ 
ment of Government: A I K 1953 Raj 188 and A I R 
1961 Cal 258 tnd A I R 1959 Cal 45 and A I R 1953 
Assam 177, Impliedly Overruled. See Ibid, Art. 5. 
AIR 1963 S C 1811. 

• —Art. 13, Part III (Arts, 12 to 35)—Government 
servants as a class are not excluded from protection 
of fundamental rights under Part Ilf. See Ibid, 
Art. 33. AIR 1962 S C 1166. 


• —Arts. 13 (l) and 19 (1) — Citizen not possessed 
of fundamental right—He cannot claim relief under 


Art. 13 (1). 

Il is in relation to the freedom guaranteed in Arti - 
vie 19 (I) of the Constitution to the citizen that the 
provisions of Art. 13 (li come into play. The Article 
does nrt declare any low void independently of the 
existence of the freedom guaranteed by Part 3. A 
citizen must be possessed of a fundamental right 
before he cm ask the Court to declare u law which 
A inconsistent with it void; but if a citizen is not 
possessed of ‘lie right, he cannot claim this relief. 
A abhirajiah D. K. v. State of Mysore, 1952 3 C j 4^0; 
1952 S C R 741 : 1952 S C A 593: AIR 1952 S C 339 
i 342) (Pt R) (Pr 16). 


Held, that it was not open to him to attack the 
validity of those provisions on the ground that they 
were ultra vires the Con: titution. lie must accept the 
position that Ss. 7 (3) and 8 (3) under which he was 
seeking tbe relief of specification of certain goods in 
the certificate of registration were valid. ILR (196(3 il 
Madh Pra 35 : (1962) 13 S T C 270 : 1962 M P C 
156 : 1962 M P L J 176 : 1962 Jab L I 349 : AIR 
1962 Madh Pra 128 (130) (Pt A) (Pr 6 ) (DO). 

-Art. 13 — Part III, (Arts. 12 to 35) — Person de¬ 
clared to be an intending evacuee under S. 19 of 
Administration of Evacuee Property Ordinance (1949) 
is still a citizen of India under Art. 5 of Constitution 
and is entitled all the fundamental rights declared in 
Part HI. (1951) 2 Mad L J 1 : 195] Mad W N 477 : 
AIR 1951 Mad 930 (934) (Pt G) (DR). 

-Art. 13 — Right to invoke — Persons who had 

migrated to West Pakistan for employment cannot 
question the validity of the Influx from West Pakistan 
(Control; Act as being inconsistent with fundamental 
right. See Ibid, Art. 7. 52 Cri L J 585 : AIR 1951 
Kutch 38. 

-Art. 13—Constitutionality of legislation — Who 

can challenge—Duty of Court. See Ibid, Pre. AIR 
1957 Pat 30 (DR). 

-Art. 13—Constitutionality of statute—Right to 

challenge. 

Only a person who is directly affected by a law 
can challenge the validity of that law and a person 
whose own right or interest has not been violated or 
threatened cannot impugn the law on the ground that 
somebody else’s rig^t has been infringed; the same 
principle must prevail irrespective of the form of the 
proceeding in which the question of constitutionality 
is raised. AIR 1954 S C 119, Rel. on. 61 Punj L R 
245 : AIR 1959 Punj 3iS (319) (Pt B) (Pr 3). 

--Art. 13-Part III, (Arts. 12-13) and Art. 22 (a) 

— foreign nationals not entitled to claim funda¬ 
mental right (Right under Art. 22). 1964 (2) Cri L I 
538 : AIR 1964 Tripura 57 (59) (Pt B) (Pr S). 

15 (c). Validity of legislation—Test. 


-Art. 13 — Unconstitutionalitv of law—Dcclara- 

& 

tion as to—Who can obtain. 

The Court does not grant a declaration in respect 
rf the unconstitutionally of a law, except at the 
instance o r a person aggrieved by it; it does rot 
declare laws unconstitional at the instance of mere 
volunteers. 1961 All L I 39 : 1961 All W R (HC) 98: 
1961 All Cr R 46 : 1961 (2) Cri L J 443 : AIR 1961 
•Ml 522 (524) (Pt C) (Pr 5). 


-Art. 13—Constitutional invalidity of Act—Rif lit 

to question —Plea in appeal — When barred. See 
Civil Procedure Code (1908), S. 113. AIR 1958 Andh 
Pra 322. 

-<\rt. 13 -Unconstitutionality ol legislation—State 

cannot plead unconstitutioriuhty of its own statute 
before Courts. See Ibid, Prt. 1962 ( 2 ) Cri L ) 33 : 
AIR 1962 Cal 338 (DB). 

“ Arts. 13, 226 — ^ alidity of law—Right to ques¬ 
tion Person asking tor relief under particular pro¬ 
visions — He cannot challenge their validity. 

A person seeking relief under a particular statutory 
provision must accept its validity. 

W her? a dealer registered under S. 7 of the Central 
Sales Tax Act applied before the Sales Tax Authority 
ior specification of certain goods in his certificate of 
registration under S. 8 (3) of that Act and applied 
under Art. 226 for a direction to be issued to the 
Authorities to include those goods in the certificate : 


®-Art. 13 — Unconstitutionalitv of legislation — 

Test. 

In determining the constitutional validity of a 
measure or a provision therein regard must be had to 
the real edect and impact thereof on the fundamental 
right. AIR 1950 S C 103; AIR 1952 8 C 115 and AIR 
1954 S (, 561, Rel. on. In re The Kerala Education 
Bill, 1957, 195,S Ker LT 465 : ILR (1958) Ke- 1167 : 
1959 S C A 450 : 1959 S C I 321 : 1959 SCR 995 : 
AIR 195S S C 956 (981) (Pt N) (Pr 26). 

—-Art. 13 (2)—Post-Constitution law—U* P. /amin- 
dars Debt Reduction Act (L5 of 1953)—Constitu¬ 
tional validity—Validity has to he judged on basis 
of constitutional provisions as they existed on date 
when law was passed. 

So far as post-Constitution legislation is concerned 
the validity of the law has to be judged on the basis 
of the provisions of the Constitution which existed 
on the date when the law was passed. Thus, where 
the constitutionality of certain provisions of the U. P 
/amiodars Debt Reduction Act which was passed and 
enforced in the year 1953, is challenged, after the amend¬ 
ment of Art. 31 by the Constitution (4th Amendment) 
Act, 1955 on the ground that they contravene \rt. 3L 
of the Constitution, the constitutionality of the W 
is to be judged with reference to Art. 31, as it stood 
on the date when the impugned Act was passed in 
I9o3 and not with reference to Art. 31 as it stood 
alter the amendment. AIR 1962 All 521 (525 
(Pt A) (Prs 11 , 12) (DR). * * 
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(9 nMQi fi 3 q ^ooQn'P 21 'n eS_ i U - P ‘ Municipalities Act 
(2 of 1916), S 298 (1) — Bye-laws under, for Regula- 

m « D ,ii C ° ntro1 , ° f w 0wer Dr >ven Kolhus-Bye law 
N °:, 9 7 1 remises’—Meaning of - Tests to determine 
validity of bye laws — Installation of oil crusher — 
ye-law necessitating consent of owners and oc¬ 
cupiers of adjoining residential premises—Held void 
Person not liable for infringing it. See Municipali- 
All^LD.R Municipallities (2 of J910), S. 298 (I). 1961 

“r Art f V* 1 »~ V 1 ,idity °f siatutes-Test to determine 

The validity of a statute is to be tested by the con- 
.'tituuonal power of a Legislature at the time of its 
enactment by that Legislature, and if it is beyond the 
legislative power, it is not rendered valid, without re 

enactment, if, later, by constitutional amendment the 

r eC T ono pow , f ; r is granted. 1957 Andh 

L T 903 : (19o7) 2 Andh W R 324:ILR (1959) 

(PtD) fp?2I) 8 (DB) AIR 1957 An<lh Pra 1034 (1039 ' 


directness. AIR 1950 S C 27 and AIR 1951 S C 270. 

l S ' n S B v - State of J- & K., A I R 1950 

J & K 35 (47) (Pt Ej (Pr 29) (FB). 

• 'Art.;13 — Statute affecting rights guaranteed 

?. y Constitution Mode of determining constitu¬ 
tionality. 

Except where a statute deals with a purely benefi¬ 
cial subject, like, for example, the regularisation of 
titles acquired under Bhoodan, a statute is bound to 
attect personal rights strictly so called or rights to 
property or office. When a legislation is impugned 
on the ground that it adversely affects rights guaran¬ 
teed by Part III of the Constitution,.the Courts would 
nrst have to ascertain whether the right claimed is 
one of the rights guaranteed by the Constitution, and 
secondly, whether the right is affected in a manner 
not warranted by the Constitution. C. N. Subramania 
nol r v ; N.pharmalinga Padayachi, ILR (1958) Mad 

/^ 2 r4 (19d9) 1 Mad L J I : A I R 1958 Mad 608 (615) 
(Pt D) (Pr 27) (FB). 


of Court ^ and ^ ^ alidicy of legislation—Duty 

Courts must attempt so far as Dossible to uphold 
-Cgislation; it is only when it is plainly impossible to 
do so and when the legislation contravenes the fun¬ 
damental rights that the Court feels compelled to 

(3I4) e (Pt GMPr I9) dare “ V ° id ' AIR 1956 Bom304 


Art. 13 (2)—Testto determine validity of statute 

In testing the validity of a statute it is not propei 
to assume that those who are entrusted with carrying 
out the provisions of that statute will act arbitrary 
capriciously and without regard for the feelings ol 
people and the public. On the contrary, the ap¬ 
proach should be that responsible officers act with 
responsibility and that the objects of the Act will be 
carried out in the spirit in which they wereconceived 
by the legislature. If there is a possibility of ad¬ 
ministrative or executive action which may contra¬ 
vene the fundamental rights of a citizen, the Court 
must hold such provision unconstitutional. 

In deciding upon the constitutionality of any statute 
the question has to be decided not upon considera¬ 
tions of inconvenience or upon considerations of 
sentiment, but upon the consideration whether any 
particular statute is inconsistent with the funda¬ 
mental freedoms wnich have been conferred upon 
the citizens and others or whether it travels beyond 
the legislative competence of the Legislature which 
has^passed the statute which is impugned. ILR 

i^nioer^otrowJ : T ?? § om L B 86 : A 1 R *953 Bom 
242 (251, 2o3) (Pt H) (Prs 20, 26) (DB). 

^Reversed on another point in AIR 1954 S C 388.] 

“ Art. 13 - Constitutional validity of statute — 
Tests. 

The test by which the constitutional validity of a 

statute is to be judged is on the basis of the statute 

as it is and on its right application and right inter 
pretation. 

Erroneous interpretation or erroneous application 
of a statute leading to infraction of any provision of 
the Constitution does not make the statute constitu¬ 
tionally invalid, hut makes such interpretation or an- 

Cob c “ 

£*££»■ iX-iU L " is '*"“ 

To ascertain whether a particular legislation is hit 
by one or the other of the provisions in Part III of 
he Constitution, the Court has to apply the test of 


Arts. 13 and 19—Constitutionality of legislation 
—Test of—Presumption as to constitutionality — If 

ground for striking down a provision. 

Before condemning the provisions of a statute as 
violative of the constitutional liberties granted under 

Constitution, the Courts always start 
with an assumption in favour of the constitutionality 
oi an enactment. The invalidity or unconstitutiona¬ 
lity of an Act cannot be assumed. 

The fear, that reasonable safeguards as have been 
provided, may be disregarded, or the power, conferred 
upon the executive authority to administer the law> 
may be exceeded, is not a relevant consideration in 
determining the ultra vires or intra vires character of 
the statutory : provisions. A law, otherwise good* 
cannot be thrown out as unconstitutional, because of 
its harsh and reckless enforcement in a particular 
case. 59 Punj L R 289 : 1957 Cri L J 1173 :ILR 

(1957) Punj 1388 : AIR 1957 Punj 244 (251) (Pt C> 
(Prs 19, 20) (DB). 

• -Art. 13 (2)—Constitutionality of Act. 

The constitutional power of the law-making body 
to legislate in the premises being granted, the wis¬ 
dom or expediency of the manner in which that 
povver is exercised is not properly subject to juridical 
review and there being presumption in favour of the 
constitutionality of the Act, the Court would not 
pronounce the Act to be contrary to the Constitution 
unless the violation of the Constitution is proved 
beyond all reasonable doubt. Uttam Singh v. Kartar 
Singh, 55 Punj L R 500 : I L R (1954) Punj 232 i 
AIR 1954 Punj 55 (56) (Pt B) (Pr 8 ) (FB). 

'Overruled on another point in AIR 1962 S C 1476.] 

15 (d). Presumption of constitutionality. 

• Art. 13—Scope — Drugs and Magic Remedies 
(Objectionable Advertisements) Act (21 of 1954) —If 
void. 

When the constitutionality of an enactment is chal¬ 
lenged on the ground of violation of any of the arti¬ 
cles in Part III of the Constitution, the ascertain¬ 
ment of its true nature and character becomes neces¬ 
sary, i.e., its subject-matter, the area in which it is 
intended to operate, and its purport and intent have 
to be determined. AIR 1955 S C 601 and AIR 1957 
S C 028 and AIR 1959 S C 942, Rel. on. Presump¬ 
tion is in favour of the constitutionality of an enact¬ 
ment. AIR 1959 S C 942 and A I R 1951 S C 41 and 
AIR 1951 S C 3L8, Rel. on. Further, in order to 
sustain the presumption of constitutionality the Court 
may take into consideration matters of common know¬ 
ledge and the history of the times and may assume 
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every state of facts which can be conceived of as 
existing at the time of legislation. AIK 1958 S C 538, 
Rel* on. 

Thus, for the purpose of determining the constitu¬ 
tionality of the Drugs and Magic Remedies (Objection¬ 
able Advertisements) Act, 1954. it is open to the Court 
to take into consideration all the above facts. There 
is reasoDi therefore, to assume that the state of facts 
existed at the time of the legislation which necessitated 
the Act. Hamdard Dawakhaua v. Union of India, 
(1960) 1 S C A 314: 1960 Cri L J 735: (1960) 
S C J 611 : (I960) 2 Mad L J (S C) 1 : 1960 Mad L J 
(Cr) 358 : (1960) 2 Andh W R (S C) 1 : (1960) 1 Ker 
L R 760: (1960) 2 S C R 671 : A 1 R 1960 S C 554 
(559, 560, 561) (Pt A) (Prs 8, 9, 12). 


• -Arts. 13 and 14 — Presumption of constitu¬ 

tionality of enactment. 

There is a presumption in favour of tin' constitu¬ 
tionality of an enactment and the burden is upon 
him who attacks it to show that there has been a 
clear transgression of the constitutional guarantee. 
Moti Das v. S. P. Sahi, 1959 SC 1 1)44: (1959)2 
S C A 432 t TLR 38 Pat 639 : (1959) 2 S C R (Supp) 
563 : AIR 1959 S C 9 42 (947) (Pc B) (Pr 7). 

• -Art. 13 —Presumption as to constitutionality of 

legislation — Burden of proof. See Ibid, Pre. A I R 

1954 S C 728. 

-Art. 13 — Constitutionality of enactment — Pre¬ 
sumption— Duty of Court — Interpretation bringing 
about harmonv With Constitution to be preferred. See 
Ibid, Pre. 1961 (2) Cri L J 5S6 : A I R 1961 All 531 
(DB). 

-Art. 13—Unconstitutionalitv of legislation—Pre¬ 
sumption — Scope and extent. See Ibid, Pre. A I R 
1954 All 608 (DB). 

-Art. 13 —Constitutionality of Act — To be judged 

as it exists on date of determination. See Bombay 
City Land Revenue Act (2 of 1876), S. 13, Proviso. 

ILR (1956) Bom 136. 


•-Art. 13—Burden of proof — Judicial review of 

legislation—Principles of. 

There is always a strong presumption in favour of 
the constitutionality of an enactment. The presump¬ 
tion is always in favour of regularity and the burden 
is upon him who attacks it to show that there has 
been a clear transgression of the constitutional princi¬ 
ples. A 1 R 1951 SC 41 and AIR 1955 Nag 1 (FB) 
and A I R 1955 Trav-Co 227 (FB), Rel. on. Rehman 
Shagoo v. The State of Jammu and Kashmir, 1958 
Cri LJ 885 : AIR 1958 J&k 29 (33)(Pt A)(Pr 13)(FB). 


Art. 13 — Presumption is always in favour of the 
constitutionality of an enactment and the burden of 
proving all the facts which are requisite for the 
constitutional invalidity is upon the person who 
challenges the constitutionality. I L R (1964) 2 Ker 
152 : 1964 Ker L T 409 : 1964 Ke r L J 519 : 1965 
(2) Cri LJ 364 : AIR 1965 Ker 216 (218) (Pr 6) (DB). 


Art. 13 \ alidity of statute - Presumption as t 

— Duty of Court. 

It is well settled that a Court'will not investigat 
nt* alleged invalidity of a statute if relief can b 
granted to the petitioner without a need for such a 
investigation. 1 he presumption is in favour of th 
yahdity of the impugned Act. (1955-56) 9 FJ 

* ' ; [J 9 \ 56 ] * Lab L J 273 : 69 Mad L W 507 : AI 
19 o 6 Mad 600 (601) (Pt A) (Pr 5;. 

7- LI Interpretation of statutes — Constiti 

tionality ol enactment — Presumption. See Interpn 
tation of Statutes. AIR 1954 Pepsu 180. 

15 (e). Reasonableness of statute. 



—Art. 13 (1) — Income-tax Act (1922), S. 18 (3) 
(i) and (ii) \ alidity — 1 est ol reasonableness of 


restriction — S. 16 (3) amounts to reasonable restric¬ 
tion on rights under Art. 19 (1) (f) and 19 (1) (g). 
See Income-tax Act (1922), S. 16 (.3) (a) (i). AIR 1962 
S C 123. 

• -Arts. 13 (2), 31 (1), 19 ( 1 ) (f), (5) — Law 

depriving person of his property — Invalid if it 
infringes Art. 19 (I) (f)—Law depriving person of his 
fundamental right may amount to reasonable restric¬ 
tion. See Ibid, Art. 31 (1). Af R i960 S C 1080. 

-Art. 13 — Part III (Arts. 12-35) and Art. 226 — 

Rights conferred by Part TIT — Restriction—Reason¬ 
ableness—Justiciability. 

The reasonableness of a restriction imposed on the 
freedoms of a citizen is justiciable and, therefore, a 
High Court can go into the question as to whether or 
not a restriction placed on the freedoms guaranteed 
to a citizen is reasonable but this investigation can 
only he in respect, of a restriction imposed on tht 
freedoms guaranteed and not in regard to such ac¬ 
tions as did nat touch the freedom^ even though the 
action taken was irksome. I L R (1963) 1 All 239 
1963 Ail L ) 590 : 1963 (2) Cri L J 241 : AIR 1963 
All 408 (410) (Pt A) (Pr 9) (DB). 


——Arts. 13 (2) and 14— Applicability — Classifies., 
tion — Test of validity ~ ( Municipalities — U. p. 
Municipalities Act (2 of 1916). S. 298)— Agra Muni¬ 
cipal Boerd —Bye-law No. 3—Validity. 


The legislation which discriminates may be justi¬ 
fied on the ground of reasonable classification but 
the classification must have a reasonable relation to 
the objective of the Act itself. Bye-law No. 3 of the 
Bye-laws of the Agra Municipal Board affects the 
fundamental right guaranteed under Art. 
void under Art. 13 (2) of the Constitution. 

S C 41 and A I R 1953 S C 215, Bel. on ; 

All 507, Foil. 1957 All L J 48 : 1957 All 
191 : AIR 1958 All 351 (353) (Prs 5. 6). 


14 and is 
AIR 1951 
A I R 1956 
W R (PIC) 


-Art. 13 — Bombay Prohibition Act (25 of 

1949), as amended by Act (26 of 1952) — Validity — 
Bombay Spirituous Medicinal Preparations (Sales) 
Rules, 1954, Rr. 2 and 3 — Effect of—-Consumption of 
spirituous medicinal preparations—Restrictions on — 
If reasonable — Tests for reasonableness — Act ultra 
vires due to incompetence of legislature and invalid 
due to inconsistency with Part III of Constitution — 
Effect — Validity of Act on latter ground has to be 
judged by subsequent amendments, notifications, etc. 
See Bombay Prohibition Act (25 of 1949 as amended 
by Act 26 of 1952), S. 24A. 195S Cri LJ 607 : AIR 
1958 Bom 181 (DB). 


-Arts. 13 (2), 19 (1) (d) and (e), (5) and 21 —Scope 

— ‘‘Reasonable restrictions’’ — What are — Test to 
decide — Ori.vsa Maintenance of Public Order Act 
(1950), Ss. 2 (1) (b) and 3 — If void as violating 
fundamental rights guaranteed by Arts. 19 (1) 
and 21. 

In considering the reasonableness of the restrictions 
contemplated by Art. 19 (5) of the Constitution of 
India, the Court has to consider whether the funda¬ 
mental principles of natural justice which require 
that no party ought to be condemned or to have a 
decision given against him without having been 
given a reasonable opportunity of putting forward 
his case before an impartial tribunal, have been con¬ 
travened. ludged by tin's test, 8s. 2 (1) (b) and 3 of 
the Orissa Maintenance of Public Order Act, 1950, 
cannot be held to authorise the imposition of reason¬ 
able restrictions on the fundamental rights guaran¬ 
teed by the Constitution to a citizen under Art. 19 
().) (d) and (e). Since the District Magistrate, as the 
delegated authority, has the power to pass an order 
of internment which shall remain in force for a 
period of one year, without any duty being cast 
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vIThfl t0 furnish tbe g r °unds of such internment 
to the internee so as to enable the latter to make a 

representation against the order, there be ng also no 

provision for referring the whole case to an impar 

underXp r 311 Advisor >' Cou ^il constituted 
under the 1 reventive Detention Act or the earlier 

Orissa Maintenance ol Public Order Act 1948, the 
fq-n ,S ' 0n i u < b » and 3 of the ActlO of 

Constitution 6 t0 be VOid Under Art ' 13 ( 2 ) °f the 

The expression “reasonable restrictions” is more a 

a ter , °{ ? ub * tance than of procedure in the back- 
iround of the Constitution of India. The Court must 

'fd P rpd Sbed ik nd i m k k ^ e S r Ure f hat: the restrictions, con- 
t, ki- d t u he lght of "the interest of the general 

public for the protection of which they are imposed 
are reasonable, that is to say, that the restrictions 
are so imposed as to ensure that the execution of the 
law will not generally entail greater restrictions than 

are required for such protection. In this respect 
Orissa Act 10 of 1950 does not stand the test and is, 

“l under Art. 13 (2) as offending against 
Art 19(1) (d) and (e). Secondly, it is also void as 
inconsistent with Art. 21 of the Constitution as it 
Joes not provide for the essentials of a legal proce- 
“{?•* IR 1950 SC 211; AIR 1950 Bom 363 (FB); 
AIR 1959 Pat 322 (FB), Ref. 16 Cut L T 209 : A I R 
IJol Orissa 86 (89, 91, 92) (Pts A, D) (Prs 7 , 15) (DB). 

T‘3, 19 (1) (g) and ( 6 ) — Occupation — Ser¬ 
vice is not occupation — Removal of servant in ac¬ 
cordance with terms of contract — Art. 19 (!) (g) not 
violated -“ Held that assuming that bye-laws of the 
stall regulations of Bihar State Co-operative Bank 

under which the concerned Credit Agricole Inspec¬ 
tor was removed from service came within thp 
meaning of “Jaw’’ in Art. 13, they were not unreason- 
o e r o S * n ?^ 10rii5 ar] d therefore were saved bv ^vrt 19 
( 6 ). See Ibid, Art. 19 (D (g>. a[R 1955 Pat'223. ’ 


15 (t). Taxing statute. 

f r ~r~r^ rt : 13 7, part T f l (Geu ), Arts. 14. 19. 31 and 
265 — 1 a\ing statute when can be challenged as vio¬ 
lating Arts. 14, 19 and 31. 

A taxing statute can he held lo contravene Art 14 if 
it purports to impose on the same class of property 
similarly situated an incidence of taxation which 
leads to obvious inequality. It is true that the Legis¬ 
lature is competent to classify persons or properties 
into different categories and tax them differently and 

it the classification thus made is rational, the taxing 

statute cannot be challenged merely because different 

rates of taxation are prescribed for different categories 

oi persons or objects. But, if in its operation, anv 

taxing statute is found to contravene Ait. 14, it would 

oe open to Courts to strike it down as denying to the 

citizens the equality before the Jaw guaranteed bv 
Art. 14. J 

Similarly, if a taxing statute makes no specific 
provision about the machinery to recover tax and the 
procedure to make the assessment of the tax and 
leaves it entirely to the executive to devise such 
machinery the imposition of the tax in the absence of 
a prescribed machinery and the prescribed procedure 
would partake of the character of a purely adminis¬ 
trative allair and can, in a proper sense be challenged 
as contravening Art. 19 (1) (fj. b 

The position, however, is different when the chal¬ 
lenge is made on the ground that the Act is incon¬ 
sistent with Art. 31. r I he authority of law, postulated 
by Art. 31(1), is obviously the authority of a valid 
Jaw. If the law is not valid because it offends against 
Art. 14 or Art, 19 or some other fundamental right 
guaranteed by Part Ill, then the imposition of tax 
levied by it cannot be said to meet the requirements 
or Art. 31(1). But if the Act in question is otherwise 


(2) 1 wouhlhp 16 Art i 31 n ) is com P lied with. Article 31 

thit ths fmnV,“?- PP 1 f a .k 610 a . taxin S statute. If may be 
that the imposition of the tax levied hy the statute is 

excessive and may ultimately lead to loss of the as- 

tue S of thp°A Pe t rt ii' but even s° R cannot be said that by vir' 
tue ct the Act the property has been acquired or renni- 

of the 6 ann| r - tlC K 3l clearly brin 8 s out the limits 
(5, (hWk P f' 1Ca fi 0l J,° f Art ’? 1 < 2 >- Similarly, Art. 31 

sha 1 affici P th C P fiCa ^ P rovides that nothing in Cl. ( 2 ) 
snail affect the provisions of any law which the State 

™vvin™t rmake f °? tb « P-Pose yimposingo 
levying any tax °r penalty. Thus, it is clear that the 

p ovisions of Art. 31(2) cannot be invoked in im- 
pe £ h ' n Z validity of a taxing statute. Raja lagan 

IT h R a i k fiO ,‘qIo V a ?, ta r te ot Pradesh, (1962; 46 

649^n 1 9fi9) o 9 « c a TJ 7n 9 : 1902 A, ‘ W R (HC) 

1962 S r^fiV/34, 6 Jr-, f 1963 ’ ls CR 220 : AIR 
1J62 S C lo63 (1570, 15/1) (Pt G) (Prs 16, 17, 18). 

)ITs A T'T 3 r f Part I 11 (General), Arts- 12 to 35-Tax 
Jaws Not free from being challenged as beinir 
repugnant to fundamental rights. S 

bine 1 I Tax law is "ft free from 

)pl" 8e i as A eia S repugnant to the funda- 

whe her , g h h e r Un , derth * Cons H tution - But the question 
rea!ln!k| ,h 1 x . a . w c ? nce F ned is reasonable or un- 

dehts of th« 1S f ° b ® decide , d with reference to the 

had an opportunity to challenge the levying of the 

violated ' vl f ,ethe .r Principles o) natural justfee were 
of i iv i. ar 3S tf! e actual assessment and realisation 
tax is concerned. If the assessment is to be made 

i^tfce r °t C h S t S k h ’ C ^ Vi ° lateS 6 P rinc ‘P ,e of natural 

Tonri ’f 1 has been considered by the Supreme 
tdon i be unreasonable. If a tax is imposed by 
h P u. ,-8 unreasonable piocedure, the imposition may 

inner ! eC ^~ o ? f such Procedure. AfR 1962 S C 

ift’io? V 6 / - CaI 17 jy 510 : (1964) 15 S T C 277 : 
AIR 1963 Ca! 0 ,S (5S3) (Pt D) (Pi 31) (Dll). 

——Art. 13, Part III — Taxing legislation — Taxing 
egisUtion is controlled bv the fundamental rights 

i” Part [IL (1954) 26 I r R 137 : I L K 
(19-^5) Mad <02 : (135'') 2 Mad L ] 393 : A I K 1954 
Mad 1120 (1 124) (Pt E) (Pr 21) (DB). 

16. Waiver of fundamental rights. 

® Part HI—Non-exercise of fundamental 

There can be no loss of fundamental right merelv 

?, n t , h V? round of n °H-exerche of it. in re, The 
hf. rala Education Bill, 1957, I L R (195S) Ker 1167 s 

tn-N ^' C '} 1959 S C j ;} 21 * 1959 SCR 995 : 

( 1 pr > 96) er L T 6 ° 1 A 1 R 1958 S C 956 (981) (Pt M) 

•-'Art 13, Part III — Constitutional and funda- 

mental rights Accused in criminal trial cannot 
waive them. 

In a criminal prosecution it is not open to an 
accused person to waive his constitutional right and 
get convicted. The ooctrine of waiver enunciated bv 
some American Judges in construing the American 
Constitution cannot be introduced in our Constitution 
without a fuller discussion of the nutter. The rights 
described as fundamental rights are a necessary conse¬ 
quence of the declaration in the preamble that the 
people Oi India have solemnly resolved to constitute 
India into a sovereign democratic republic and to 
secure to all its citizens justice, social, economic and 
political, liberty of thought, expression, belief, faith 
and worship, equality of status and of opportunity, 
i hese fundamental rights have not been put in the 
Constitution merely for individual benefit, though 
ultimately they come into operation in considering in¬ 
dividual rights. They have been put there as a matter of 
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public policy and the doctrine of waiver can have no 
application to provisions of law which have been 
enacted as a matter of constitutional policy. Reference 
to some of the Articles, inter alia, Arts. 15 (1), 20, 21 
makes the proposition quite plain. A citizen cannot 
get discrimination by telling the State -‘you can dis¬ 
criminate’’ or get convicted by waiving the protection 
given under Arts. 20 and 21. Behram Khurshed v. 
State of Bombay, 1955 SCR 613 : (1955) Andh W R 
132 : (1955) l Mad L J 32 : 5/ Rom L R 575 : 1955 
S C A 1 : 1955 Cri L J 215 : 1955 S C J 73 i A I R 
1955 S C 123 (146) (Pt C) (Pr 52). 

“ ^ts. 13 ^ 19 ( 1 ) (g) and 226 — Estoppel against 
fundamental rights — Petitioner after enjoying right 
to vend meat under auction (of such right by local 
oodyi for full term ch illenging validity of auction 
under Art. 19 ( 1 ) (g) in writ petition—High Court not 
justified in exercising discretion under Art. 226 in 

petitioner’s favour. 1961 Ker L T 159 : A I R 1961 
ker 289 (290) (Pr 4). 

ARTICLE 14 
SYNOPSIS 

( Constitution of India. Arl. 1 4. j 

Scope and applicability of flu* article. 

( «i) Mathematical equality not required. 

<h) Reasonable classification not forbidden. 

(c) ’Law — Procedural laws. 

(d) Law — Executive directions. 

(c) ‘Law’ — Custom. 

H) I lea. when can be taken. 

*g) Waiver of right. 

-Mode id construing article. 

Mode oi con-diuing Act in 
Bouaiifv. 

American decisions — Value ol. 

Retrospect j\ e ctVcel ol* the article. 
Presumption as to coiislituiionafify. 
Legislation oil (ding single person. 

I < i son,(I and nhieial pri\iicgcs 
I In* Stale’ — Meaning oi. 

SrX¥ ,,r, ‘ !:,u ,,s 

‘Any person’. 

I orcign coiporalions. 

1 < • rihn in) niserimination. 

I avation iows. 

la) Income-tax. 

H>) Agricultural income-tax. 

<«*) Salt s tax. 

(d) Taxes on buildings and lands. 

H ) I axes on passengers and goods. 

Estate dutv. 

(*) Wealth tax. 

Hi) (.ill l;,y. 

(i) Lnleit.riimient tax. 

Ci) Sugarcane cess. 

( k ) lax on tobacco. 

H) Stamp duty, 

foi) I axes under .Municipal Acts. 

Hi) Miscellaneous. 

Who can raise objection as to unconsti¬ 
tutional 1 1 \ . 

J (,so,,M * Iau * inequality in matters retatiie* 

to. 

Religious and charitable endowments. 




4. 

5. 

6 . 
t. 

S. 

9. 

16 . 

it. 

12 . 

Id. 

14 . 


eonslilu- 


15 . 


Hi. 


IT. 


IS. Classification on religious basis. 

19. Special Courts and special procedure. 

See also Ibid, Note 20. 

20. Procedural laws. 

See also Ibid. Note 19. 

(a) Civil 

procedure. 

(b) Criminal proeedurc. 

(e) Evidence. 

(d) Limitation. 

(e) Miscellaneous. 

21. Power oi Stale Government to order trial 
before Sessions Court to be by .Jury. 

22. Denial of right of suit or of other Ic*al 
remedy. 

I’loci'duir of adininislralivo tribiniiils. 

-’4. Estate abolition and land reforms legisln- 
lion. 


25. 

26. 

27. 

28. 


—* •> 9 


30 . 

31. 

32. 

33. 

34. 

35. 


4 >f ! 
•It#, 


servant and 


♦ W. 


38. 

30. 

40. 

41. 

42. 
4»‘) # 

44. 

45. 

46. 

47. 

1 . 


Rent reduction in estates. 

Rent control and eviction laws. 

Band acquisition and requisition Acts. 
Tenancy laws. 

Prohibition laws. 

Excise laws. 

Customs laws. 

Labour laws. 

Debt laws. 

Discrimination in favour of agricuiiurists and 
agricultural produce. 

Laws concerning evacuees and displaced 
persons. 

Service laws. 

(a) DDerimin.uimi between 
servant. 

(b) Disciplinary proceedings. 

(e) Iermiiiaiion of service. 

(d) Dismissal. 

(td Reversion. 

(f) Retirement. 

(^) PromoSion in service. 

<h) Preparation of seniority list. 

(i) Pension rules. 

(j) Constitutional validity of certain provi¬ 
sions. 

Legislation regarding admission to odu- 

< alioiial institutions ant! other edueationai 
•naiters. 

Discrimination as to sex. 

Monopoly rights. 

Legislation regarding licences, permits, etc. 
Election laws. 

Paneliavals, 

• * 

Prevention of adulteration. 

Fugitive offenders. 

Public safety and defence of India. 

Municipal Acts. 

Illustrative examples — Miscellaneous. 

Scope and applicability of ;i«t- article. 

(a) Mathematic;,] equality no! required. 

<b) Reasonable elassilieation not forbidden. 

^ a — Procedural laws. 

(< ) Law Executive directions. 

(c) Law — Custom. 

H) Plea, when can be taken. 

(g) Waiver of right. 
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1. Scope and applicability of the article. 

14 ~ Discrimination envisaged under 
Ait. 14 is conscious discrimination and a discri- 

tion a < t )n i ll" S Th out .°/ oversight is no discrimina- 
‘ * mistake committed by oversight 

(1962) 6 V ‘ S l? te of Ra iasthan, 

SCJ 437 1 SC D 8o6: 1963) 2 SCR 152: (1963 > 2 


1961^SC 564 (569, 570, 572, 573) (Pf B) (Pr 8 0, 


Buies of 


Art. 14 — Interpretation of — 
guidance — Equal protection of laws. 

(1) If the statute itself or the rule made under 
t applies unequally to persons or things simi¬ 
larly situated, it would be an instance of a direct 
wolalion ot the constitutional guarantee. 

12) The enactment or the rule might not in 
terms enact a discriminatory rule of law but mi»ht 
enable an unequal or discriminatory trealmenAo 
be accorded to persons or things similarly situated 
I he very provision of (he law which enables or 
permits the authority to discriminate in certain 
circumstances offends the guarantee of equal pro¬ 
tection ailorded by Art. 14. 

fd) The above rule would not apply to cases 
where the legislature lays down the policy and 
i no Rates the rule or the line of action which 
should serve as a guidance to the authority. 
Where such guidance is expressed in the statu- 
torv provision conferring the power, no question 
ot violation of Art. 14 could arise. 

(4) For the legislation to comply with the rule 
as to equal protection, it is not essential that the 
rules for the guidance ol the designated autho¬ 
rity should be laid down in express terms. Such 
guidance may thus be obtained from or afforded 
bv the preamble read in the light of the sur¬ 
rounding circumstances, which necessitated the 
legislation. 

In the circumstances indicated under the fourth 
head, the law enacted would be valid being neither 
a case of excessive delegation, nor open to objec- 
tion on the ground of violation of Art. 14. The 
criteria to be applied to determine the validity 
ot rules could be appropriately applied to deter¬ 
mine the validity of the action under the provi¬ 
sions like the one dealt with under the last two 
heads. AIR 1958 SC 538 and AIR 1954 SC 405 

ai 3 d A * R 1954 sc 224 mid AIR 1952 SC 75 and 

AIR c^ 2 J- C and AIR 1953 S C 404 and AIR 
195/ SC 39/, Rel. on. Jyoti Pershad v. Adminis¬ 
trator lor the Union Territory of Delhi, (1962) t 
SC A 311: (1902) 2 SCJ 58: (1962) 2 SCR 125: 

AIR 1961 SC 1602 (1608, 1609, 1610) (Pt t) 
(Pr 12). 

• Art. 14 — Claim on basis of violation of 
Art. 14 — Mere breach of law is no violation of 
Art. 14. AIR 1956 J & K 17, Reversed. See Ibid, 
Art. 32 (2-A). AIR 1961 SC 1301. 


L 4 .~ Whe »her a law offends Art. t4 

Relevancy^ Re,rospec,,ve charac,cr otherwise — 

Per Sarkar, J. : Whether a law offends Art. 14 
does not depend upon whether it is prospective’ 
or retrospective. There is nothing in Art. 14 to 

“j lc n a i e 't* 8 . 1 . a . ,aw operating retrospectively can¬ 
not offend it. It is possible both for prospective 
and retrospective statutes to contravene the provi 

«r°w ° n hat ? rt i c ' e - Kangshari Haidar v. Slate 

lif n V \f TTrU 1969 Cr y 654: I960 SCJ 629: 

ofin ,t? 8: „ (1960) 2 SCR 646: AIR 

1960 SC 4o7 (466) (Pt R) (p r 32). 


.Tr K-r. rtS * ^ 31 and 32 — Ap¬ 

plicability -- Petitioner holding contracts for sup¬ 
ply of milk to Govern men l Hospital — Tender 
tor certam year accepted but later on cancelled 
— Eflect — Fundamental right — If violated. 

^ a< i ts that none of Arts. 14, 16 
1 n / , ^ and 3 * C0U Id be made applicable 

o the facts ol the case lor the following reasons: 

(a) When one person is chosen rather than 
another, the aggrieved party cannot claim the 
protection of Art. 14, because the choice of the 
person to fulfil a particular contract must he left 
1o the Government. The breach of the contract, 
it any, may entitle the person aggrieved to sue 

or damages but he cannot complain that there 
lias been a deprivation of the right t'o practise 
any profession or to carry on any occupation. 

Art 19°(l) bU ( S J) neSS ’ SUCh aS is confem P lat ed by 

(b) A contract for the supply of goods is not 
a contract of employment in the sense in which 
that word lias been used in Art. 16 (1). 

"That no fundamental right was involved 
and at the best, it was a right to take the matter 
to the Civil Court and to claim damages for breach 
( con tia ( .t, if any, and, therefore, the petition ' 
under Art. 32 was wholly misconceived. C. K 
Achutan v. State of Kerala, 1959 Ker LT (SC) 

1959 SCJ 405: ( ,959 ) 1 MLJ 
yrU 1 An / dh WR (SC) 164: (1960) 1 

: S " PP T SCR 787: AIR 1959 SC 

490 (492) (Prs 8, 9, 11). 


• Art. 14 — Validity 
of Art. 14 — Test. 


of statute — Violation 


While Art. 14 forbids class legislation, it does 
not forbid reasonable classification for the pur¬ 
poses ot legislation. It is also well established by 
the decision of Supreme Court that Article 14 con¬ 
demns disciimination not only by a substanlive 

law but also by a law of procedure. The deci¬ 
sions further establish: 


® Arts. 14, 15 and 16 — Relative scope of. 

Article 14 guarantees the general right of 
equality; Arts. 15 and 16 are instances of the 
same right in favour of citizens in some special 
circumstances. Art. 15 is more general than 
Art. 16, the latter being confined to matters relat¬ 
ing to employment or appointment to any office 
under the State. Art. 15 does not mention descent 
as one of the prohibited grounds of discrimination 
whereas Art. 16 does. Gazulal Dasaratha Rama 
nao v. State ol Andhra Pradesh, 1961 Andh LT 
107: (1961) 1 Mad LJ (SC) 63: (1961) 1 An WR 
(SC) 63: (1961) 1 SCJ 310: (1961) 2 SCA 410: AIR 


(a) that a law may be constitutional even though 
it ielates to a single individual if, on account of 
some special circumstances or reasons applicable 
to him and not applicable to others, that single 
individual may be treated as a class by himself; 

(b) that there is always a presumption in 
favour of the constitutionality of an enactment 
and the burden is upon him who attacks it to 
shovv r that there has been a clear transgression of 
the constitutional principles; 

(c) that it must be presumed that laws are 
directed to problems made manifest by experience 
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and that discriminations bv the Legislature are 

based on adequate grounds; 

(d) that the Legislature may confine its res¬ 

trictions to those cases where the need is deem¬ 
ed to be the clearest; 

• 

(e) that in order to sustain the presumption 
of constitutionality the Court may take into con¬ 
sideration matters of common knowledge, matters 
of common report, the history of the times and 
may assume every state of facts which can be 
conceived existing at the time of legislation; and 

(f) that the presumption of constitutionality 

cannot be carried to the extent of always hold¬ 
ing that there must be some undisclosed and 
unknown reasons for subjecting certain indivi¬ 
duals or corporations to hostile or discriminating 
legislation. Ram Krishna Dalmia v. Justice S. R. 
Tendulkar, 1958 SCA 754: 1959 SCJ 147: (1958) 1 
Au \VR (SC) 67: (1959) 1 MLJ (SC) 67: 
61 Rom LR 192: (1959) SCR 279: AIR 1958 SC 
538 (547, 548) (Pt D) (Pr 11). 


Art. 14 


Applicability 


— Discretion — 
Fundamental right and statutory right — Distinc¬ 
tion. 

f here is a broad distinction between discretion 
which has to be exercised with regard to a funda¬ 
mental right guaranteed by the Constitution and 
sonic other right which is given by the statute 
11 the statute deals with a right which is not 
I undamenta! in character the statute can take 
it away but a fundamental righ 1 the statute can¬ 
not take away. \\ here, a discretion h given in 
I he matter ol issuing licences tor carrying on 
trade, profession or business or where restrictions 
arc imposed on freedom of speech, etc., Ihc dis¬ 
cretion must be controlled bv clear rules so as 
>o come within I lie catcgon of reasonable res¬ 
trictions. The discretion vested has to be looked 
al from two points of view, viz., (1) does it 
admit ol the possibility of any real and sub¬ 
stantial discrimination, and (2) docs it impinge 
on a fundamental right guaranteed by the Consti¬ 
tution? Article 14 can be invoked only when 
both these conditions are satisfied. Messrs Panna- 
lal Binjaraj v. Union of India, 1957 SCA 6G0: 
(1957) 31 ITR 565: 1957 SCR 233: AIR 1957 SC 
397 (410) (Pt C) (Pr 34). 

• -Art. 14 — Discretionary power. 

A discretionarv power is not necessarily a dis- 
' riniinatory power and abuse of power is not tc 
be easily assumed where the discretion is vested 
m the Government and not in a minor official 
Mata jog Dobey v. II. C. Bhari. (1955) 28 ITR 
941: 1956 SCA 22: 1956 SCJ 110: (1956) 1 Mad 
LI (SC) 79: (1955) 2 SCR 925: 1956 Cr LJ 14(1 
(SC): 1956 Mad \YN 313: 1956 Pat LR (SC) 
61: AIR 1956 SC 44 (48) (Pt C) (Pr 15). 


® 'Wh 14 — Act offending Art. 14 — Art. 31- 
renders objection that Act offends Art. 14, ii 

Amur Singhji v. State of Rajasthar 
(U.)4) 25 FIR 547: (1954) 24 Com Cas 537: 195 
SCR 185: AIR 1955 SC 504. 

• Art. 14 — Applicability and scope •— Ther 

,s - nu 1 AIR 1952 SC 123 and All 

19.)2 SC /.>; (AIR 19.)3 SC. 10 1. Ref.) and there i 
no dilleroncc on any principle- as to the construe 
lion and scope of Art. 14. Dhirendra Kumar > 

Supdt. and Remembrancer of Legal Affairs to th 
Govt, ot West Bengal, 1954 SCJ 582: (1954) 

MLJ 128: 1954 Cr LJ 1036: 1954 SCA 588: 195 

SCR 224: AIR 1954 SC 424 (428, 429) (Pt I) 

(Pr 19). 


3 Arts. 14, 15, 16 and 21 — Scope — Discri¬ 
minate against, meaning of. 


Per Patanjali Sastri, C. J. : All legislative differ¬ 
entiation is not necessarily discriminatory. In fact, 
the word “discrimination” does not occur in 
Art. 14. The expression “discriminate against” is 
used in Art. 15 (1) and Art. 16 (2), and it means, 
according to the Oxford Dictionary, “to make an 
adverse distinction with regard to; to distinguish 
unfavourably from others”. Discrimination thus 
involves an element of unfavourable bias and it 
is in that sense that the expression has to be 
understood in this context. If such bias is dis¬ 
closed and is based on any of the grounds men¬ 
tioned in Arts. 15 and 16. it may be well that the 
statute will, without more, incur condemnation as 
violating a specific constitutional prohibition 
unless it is saved by one or other of the provi¬ 
sos to those articles. But the position under 
Art. 14 is different. Equal protection claims under 
that article are examined with the presumption 
that the Stale action is reasonable and justified. 
This presumption of constitutionality stems from the 
wide power of classification which the legislature 
must, of necessity, possess in making laws operat¬ 
ing differently as regards different groups of per¬ 
sons in order lo give effect to its policies. The 


nuwei ui me oiaie to reguiaie criminal trials by 
(onsfiluling different courts with different proce¬ 
dures according to the needs of different parts of 
its territory is an essential part of its police power. 
1 hough the differing procedures might involve dis- 
paiilv in the treatment of the persons tried under 
them, such disparity is not by itself sufficient to 
outweigh the presumption and establish discrimi¬ 
nation unless the degree of disparity goes beyond 
wloit the reason tor its existence demand ns. (or 
instance, when il amounts to a denial of a fair 
and impartial trial, ft is, therefore, not correct 
to sav that Art. 14 provides no further consti¬ 
tutional protection to personal liberty than what 
is afforded by Art. 21. Notwithstanding that its 
wide general language is greatly qualified in its 
practical application by a due recognition of the 
State’s necessarily wide powers of legislative classi¬ 
fication, Art. 14 remains an important bulwark 
against discriminatory procedural laws. Raning 
Rawat v. State of Saurashtra, 1952 SCJ 168: 1952 
Cri LJ 805: 1952 SCR 435: AIR 1952 SC 123 (125) 
(Pt B) (Pr 7). 


Art. 14 Scope — Powers of State under 
Art. 310 are controlled by Pari 3 including Arts. 14 
and 15. See Ibid, Art. 310. AIR 1960 All 484. 


•-Art. 14 — ‘Equal protection of laws’ — 

Meaning of. 

The phrase ‘equal protection of the laws’ means 
in essence the right to equal treatment in similar 
circumstances. The right is equally observed if the 
law makes all prosecutions for a particular offence 
subject to the sanction of a prescribed authority 
or if it provides that no such sanction is neces¬ 
sary. It is violated if, without reasonable grounds, 
it provides that sanction shall be necessary in 
some cases and not in others. Bhai Singh v. State 
1960 All LJ 68: 1960 All \VR (HC) 37: 1960 All 
Cr R 50: I960 Cr LJ 776: AIR 1960 Ail 369 (370) 
(Pt P.) (Pr 6) (FB). 


-Art. 14 — Equality before Law — Citizen 

plaining that his right to form association 
been violated or unduly restricted — Court 
not surrender its own judgment in favour of 
other organ of Stale. See Ibid, Art. 19 (i> 
AIR 1960 All 45. 


coro¬ 

llas 

can- 

any 


-Art. 14 — Equal protection of law — 

Is — Principles. 


What 


The guarantee of the equal protection of the 
laws under Art. 14 means the protection of equals. 
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It merely requires that all persons subjected to 
Midi legislation shall he treated alike under like 
< iu uinslaiiees and conditions both in the privi- 

i‘cr l r e! ,nl 1 C , n ' t ; < i , and in 1,10 liabilities imposed. AIK 

t l iu r si li.t'c! T 958 Cr LJ 842: All{ 1958 
AH o 14 ( 0 I 8 ) (H[ C) (Pps 20, 21) (DB). 

7 A,t ‘ “ Pmver 01 Legislature to enact law 

V’. ° I’, 1 , n!,lur;l1 justice. See Ibid. 

Ail. -to. AIK 10.)7 All 207 (DB). 

Ciplmn*' | 14 * 13 (2) * 228 — Separation of void 
h i - pro V s, '. ,u ~ Question depends not on 
l(ipielalion ol (.onslilution but on construction 

1 statute. See Ibid, Art. IS (2). AIR 1056 All 


of nm| S ‘ r 4 a,ul 229 ~ Territorial jurisdiction 
! < <Hlrls — Income-tax Officer, Kanpur 

imlintmg proceedings against assessors in U. I’., 
under S. 34. Income-tax Act in pursuance of direo- 
!-V,\ ns t 01 Tmdral (iovermnenl Riven under S. S 
1 • IXi| l | °n on Income (Investigation Oommis- 
i n At t Application lor writs against Incojre- 
p IX Investigation Commission. New Delhi. Cenirai 
KoanI ol Revenue. New Delhi, Central Govern- 
■nenl and Income-tax Officer, Kanpur -- Allaha- 
Md IIiRh (.outl held had no jurisdiction to issue 
'vnl.s against authorities in New Delhi — No writ 
might be issued against authority in Kanpur 
imlt'ss previous orders wore quashed — Hut lie 

< on he prohibited liom proceeding further, which 
' vol,| d r( ‘ slll t m bringing about inequality and 

io^ ( \ : V r^ h ol ArL 14 - ]1 >id, Art. 226. AIR 

19oo All 515. 

—"Arts. 14 and .'ll — Distinction between Art. 31 

^ Exis,,n « ,aw coming under 
4 , ■ V 1 W (a ), d can he challenged on ground 
niat it denies equality before law. 

Alt. dl (o) (a) is worded differently to Art. 31 
(4); lor instead of providing that an existing law 

< Jx* chnllrn^rd because it contravenes Art. 'M 

* d provides, in cil’ect, tlial Art. 31 ( 4 >) 

•Siiall not apply at ail to such a law (other, of 
vomsc. than a law to which the provisions’ ol 
y- (() ^ «M>Ply). But if Art. 31 (2) does not apply 
. an existing law the bar which that clause con¬ 
stituted to a challenge under Art. 14 disappears, 
-md an existing law can lie culled in question on 
me gnmud that it denies equality before the law. 

• nliclc 31 (4) presupposes the existence of a law 
which contravenes the provisions of Art. 31 (2); 
Ail. 31 (;>) (a) makes Art. 31 (2) inapplicable to 
nn existing law. AIK 1951 All 674 (FB), Disliim. 
1954 All LJ 673: AIR 1955 All 12 (18) (Pt E| 
(Pr 22) (DB). ) K 1 rj 

l Reversed on another point in AIK 1961 SC 
1 •*.] 

——Art. 14 — Scope — Protection of fundamental 
nghls. Sec Ibid, Art. 12. AIK 1954 Ail 608 (DB). 

7 “ Arl , s - ^ a,,( l 3H* — Art. 310 is not included 
in law or ‘laws’ mentioned in Art. 14. 

Art. 14 speaks of ‘law’ and ‘laws’. Art. 310 is 
a constitutional provision and is not included 
within the term Oaw’ or ‘laws’ as mentioned in 
Art. 14. The entire Conslilulion must be read as 
one whole and every part of it must be given 
iull clfect. It Art. 310 were lo be limited or con¬ 
trolled by Art. 14, it can hardly he said that Ihe 
Lo\eminent can terminate the services of its scr- 

AM n lV'i« p, .T urc - 1953 AI1 (HO 707: 1954 
A *| L J 40: AIR 1954 All 343 ( 348) (Pt F) (Pr 21) 
U4B). 

j 

Trr A ,o‘ f 4 , 7T., Xo ,. co, ’ ni ^ between Art. 14 nml - 
vD- (n). Sec Ibid, Art. 19 (A) (;;) atu , 

19o4 All 257 (DB). 1 U ( 

^Reversed on another point in AIK 1954 SC 728.] ( 


c duimeef 1 ** *n i A PP^ ca biIity — Emergency pro- 

t rl 1 0r(Ier made under Art. 359 bv Presl- 

f , ^Suspension of lundamental rights eon 
I! , . cn ?, d “ n ‘ ler Art. 14 - Limited scope of Pre,T 

oV'IfB) r- SCC IbM * Arl - 359 - AIR 1963 Assam 

14, } 6 ’ 339 — " ril Pelllion filed dur- 

K Inm d u ? f en, e<‘Seney — Validity of R. t49 
Indian Railway Establishment Code, Yol 1 

: ass?« wa i 

By a wnl petition filed under Art. 2L>6 of the 

1 dAl I lTt r he n, ’? h C ° m ' 1 duri "« pendenev 

’ Pi i , , rall0 , n ol emergency made by the 

, I esulen under Art. 359, the petitioner challenged' 
Rio constitutional validity of R. 149 of the Indbm 

* view' n'r k Slablis '" ,u '" 1 ( ' 0<l< ‘- v »*- I. However, in 
' Kx ol the provisions contained in the Order 

”, lmlc Art. 359 by the President, which inter 

a .‘ ,a suspended the right of a person to move any 
pouil for the enlorcenient of the right conferred 
l>y Art. 14 the counsel for the petitioner made a 
slalement that he did nol wish lo challenge the 
mi hdily ol R. 149 on the ground that it violated 
14 ‘ , uf " ,c counsel challenged the validity 
ol Ihe rule on the ground that it violated Art li> 
ol the Constitution. 

Held, by Mehrotra, C. J., and -S. Iv. Dutta, J.. 
hat the lundamental right guaranteed under Art 
4 was a general right of which Ihe right eonfer- 
ied under Art. 16 was a species and therefore the 
petitioner in view of his statement was not entitl¬ 
ed lo contend (hat Rule 149 violated Art 16 of 
the Constitution. 

Held by C. S. Navudu, J. (Contra): the fact that 
lb <‘ I>e dmner did nol rely on Arl. 14 would nol 
preclude his placing reliance on Arl. 16 and seek 
the aid ol the Court to enforce Ihe fundamental 
nghls guaranteed under that Article. Hence, the 
objection to R. 149 could he examined in the IMit 
o! Art. l(, (l) and (2) ol Ihe Conslilulion. Slivam 

l y j"'! ] ^» r » i; India, AIR 1963 Assam 

94 (9/, 98, 10o) (Pt C) (Pis 8, 42) (FR). 

I Reversed on another point in AIR 1964 SC 600.] 

Art. 14 — Equality in eye of Law. 

In the r\e ol law, a public man has no better 
position than an ordinary citizen of the land and 
the rights and liberties of each arc equally valu¬ 
able. ILR (1954) 6 Assam 107: 1954 Cr LJ 31: AIK 
1954 Assam 18 (21, 22) (Pt B) (Pr 9) (DB). 

® Art. 14 — Scope and objeel. 

The object of Art. 14 is that persons should ho 
uni I oi ml\ treated by law unless (here is sonic 
rational reason why (hey should he treated difler- 
enllv. Balabhau Manaji v. Rapuji Salurji Xandau- 
war. 1957 \ag LJ 351: 60 Bom LR 18: ILR (1957) 

Bom 728: AIR 1957 Bom 233 ( 234) (Pt B) (Pr 5) 

~—Arts. 14 and 245 — Constitutionality of legisla¬ 
tion — If affected by discretion being given to 
executive authority. 

Ii an enactment is constitutional, it would not 
he rendered unconstitutional because d 
gives to an authority, discretion which is capabit* 
ol abuse. The presumption, is that the discretion 
will nol be abused. 57 Bom LR 1088: AIR 1956 
Bom 368 (371) (PI D) (Pr 15) (DB). 

-Arts. 14. 226 — Discriminatory administrative 

order of individual officer. 

It a law is so passed as lo make discrimination 
or deny its application equally to all subjects, such 
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a law can be challenged under Arl. 226 as ofiend¬ 
ing against Art. 14. A clear distinction must be 
borne in mind between the law and the administra¬ 
tion of the law. If the law itself permits discri¬ 
mination, even though the law may appear to be 

fair and undiseriminatorv, the Court may interfere. 

• • 

One mav even have a cast* where in exercising 
the discretion vested in officers under the statute 
the State may. as a policy of administration, 
require its oilicers to exercise the discretion un¬ 
fairly and unequally. Even in such a case the Court 
mav interfere and say that although adminislra- 
live orders are being challenged, the administra¬ 
tive orders suggest behind them a policy of the 
Slate of discrimination. But when a subject comes 
to the Court and challenges a specific act of an 
individual officer as being in contravention <>| Art. 
14, the 01 liter in acting contrary to Arl. 14 is 
really acting contrary to the law and not in con¬ 
formity with or in consonance with the law. When 
I be law invests an officer with a discretion, the 
Jaw assumes that lho officer will exercise the 
discretion buna tide and not dishonestly, arbitra¬ 
rily or capriciously, and if he exercises the discre¬ 
tion dishonestly, arbitrarily or capriciously, he is 
rcalh going contrary to tin law. In such a case 
the subject comes to Court not for protection 
under Arl. 14. hut tor protection against ihe dis¬ 
honest. arbitrary or capricious arl ol the officer, 
f he Court is not powerless lo give the subject 
pioler{ion against a dishonest ollieer, hut that 
protection cannot be sought under Arl. 14 or under 
Art. 226. (1 885) ) 1S t SB 220. (1002 ) IMS 

INK :>72, Disl. 53 Bom LB 393: ILK 

01)52) Bom 335: AIK 1951 Bom 132 (134, 135) 
Ohs 4. 5, 7) (DB). 

® Ails. 14 and 11) — Tests of reasonableness 
in Arl. 14 and Arl. 11) are not the same. 

r IN K ; Mukharji. .1. : No question of reason¬ 
ableness a rises on Ihe language of Art. 14 as dis¬ 
tinguished from ihe speciiie words ol reasonable 
restriction in I In* dilferenl sub-clauses of Ail. 10. 
in considering however if a statute hit bv Ait. 

14 Ihe ( <»url considers its policy only in ihe 

limited sense ol reasonable classification and 
nevus. Legislative policy in no other sense is under 
constitutional review hv Ihe Courts under Art. I t. 
In considering il a statute is hit bv Art. 11) the 

taunt will consider only Ihe reasonableness ol 
Ihe restriction, lo attempt to equate a common 
standard ol reasonableness both for Art. 14 and 
Ait. 11) will he really lo introduce in the Indian 
mislitulion the entire doctrine of *J)ue process' 
ol lh< Aniei lean law which Ihe Supreme (lourl 
lots repeatedly said does not apply to the Indian 
bonshlution. Surajmall Xagarmall v. Commr. ol 
1. 1.. AIK 11)61 Cal 578 (586) (Pt E) (pr ;p)) (SB). 

•—-Arts 14 and 15 — Scope — Plea that a 

( ' 1 ‘" 11 edification j s based on discrimination on 
the ground ol place ol birth, is one under Arl. 15 

‘ m < 1,1,1 A| ' L 14 — Blea under Arl. 15 not pleaded 
uoj proved cannol be allowed al the shun* of 
icmmou. Pas( him Banga Malhahi Cvrle Mazdnor 

l'° ,nnn - °1 lh,liee. Calcutta. 65 Cal UN 

54) (SB) 901 < al 125 {VM ' K UA) (Vi F ) (Pr-s 41, 

?> 7“ A v H ; \ir~ S , ( ' 0pe “ S * «1-A of Calcutta 
! r,: -\ v{ ' * ( /. () ol Calcutta Suburb;. 

lo.i(e A< t. 18()() — \ a lid i tv Possibililv ol dis 
■ i iininaloi v liciilmciil ciinnol inyalklnle llic U-.j s , 
l:lll,,M — S.nct* ihe st;iUllr-s ]; 1V «|„w.i polirv"or 
I” | "ci|) | i- lor «ui<lonco in llx- moll.-r .,1 intcn«lo.| 

< lossilioiilion. Ihe ini|iu”ned sortioiis ... j„. 

'ii o' Vo'- 1 - ", H - A1H 1'•»•'>« sc luul 

AIK p->/ SC A9,. Kd. on. I’.im Inin ICiihm M;,l 
), ‘" 11 '-V<l<; Mozdoor Union v. Commr. ol Poiiro 


in 


Calcutta. 65 Cal WN 213: AIK 1961 Cal 125 (142) 
(PI J) (Prs 69, 70) (SB). 

-Arl. 14 — Executive discrimination. 

It is well established that to prove executive 
discrimination il is necessary lo prove that lie? 
discrimination is so widely practised and persis¬ 
tent as to give rise lo an inference that Ihe real 
intention of the Legislature was lo discriminate. 
50 Cal WN 293: 95 Cal L.f 129: AIK 1956 Cat 9. 

•-Arl. 14 — Scope and object of. 


The “equal protection" clause in Art. 14 is not 
intended lo hamper the Stales in Ihe discretional v 
exercise ol their appropriate sovereign powers but 
Ibis discretion should not he tantamount lo arbi¬ 
trary invasion ol substantial rights, bv oppressive 
execuiions and discriminations. 

Article 11 means that all persons “should have- 
like access lo the Courts ol the country for the 
protection ol their persons and properly, the p*i - 
venlion and redress of wrongs, and ihe enforce¬ 

ment ol contracts”. 

The rigid lo institute a suit in a Court, of law- 

regarding one s claim is a civil right and il a per¬ 

son is lo he deprived ol his right to claim pro¬ 
perly under his personal law bv his claim being 
dismissed by an enactment ol the Legislature 
unless Mil'll a filing is allowed under Part 3 of 

the Constitution, il is no doubi a denial of Ihe 
equal prolcelioii o! the laws under Arl. 14. This 
means llial the principle ol Ihe equably of (he 
application ol the law is denied and il is a dis¬ 
crimination again.sl him. Mahluib Begum v. 
Hyderabad Slate. AIK 1951 Hvd 1 (4. 8, 9) (Pi B) 
(Brs 13. 18. 19) (FB). 

-Art. 14 — Allegation that particular class of 

persons are not entitled to protection under Art. 1" 
(4) — Burdin of proof. 

The burden of prool lies on the person who 
alleges llial equably before I tie law or equal pro 
hcliou of ihe laws is being denied lo him because 
nl resciva 1 ion ol seals made under Art. 15 (4> 
in favour ol the Ezhawivs. Muslims and Latin 

o 1 .511I 1 i i c 11 ans to prove dial 
I he v are not entitled lo Ihe protection all'orded 
bv Art. 15 <4) ol Ihe Constitution. 1964 Ker LI 
208: 1064 Ker LJ 408: ILK (1064) 2 Ker 53: AIK 
1064 Ker 316 (319) (Pt B) (Pr 18) (I)B). 


Arl. 14 


DitVerenbation due to extraneous 


causes. 

Even where the diifercntialion is not due to 
anv thing in the order infringed hut due to extra¬ 
neous causes, there is an infringement of the 
principle of equality. AIK 1054 SC 207. Foil. Madh 
BLK 1955 Civ 17: Madh BLJ 1954 PICK 1413: AIK 
1054 Madh K 106 (201, 262) (Pt C) (Pr 16) (DB). 

-Art. 14 — “Equality before the Law” and 

equal protection of law. 

II a person is entitled lo a certain advantage 
as belonging lo a certain group then any unjiisb- 
liable attempt to vary the scope of that Rule as 
lo exclude that person comes equally within the 
purview of equal protection clause. ILK (1953) 
MB 87; Madh BLJ 1052 PICK 431: AIR 1054 Madh 
B 119 (125) (Pt E) (Pr 38) (DB). 

—Art. 14 — Applicability — Whether a law 
ollcmls Ail. 14 does not depend upon whether it 
is prospective or retrospective. AIK I960 SC 457 
Kel. on. 1064 Jab LJ 663: 1965 MPLJ 150: AIK 
1066 Madh Pra 11 (13) (Pt E) (Pr 6) (DB). 

-Art. 14 — Discrimination need not he shown 

to he intended by the Legislature. 

In order lo invalidate a statute which is discri¬ 
minatory it is not necessary that it should be 
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shown that the legislature was coascious of and 

is fhnflh 0 dlscllt 7 1lnate - The general presumption 
is that the legislature acts in good faith and with 

knowledge of the existing conditions, but that pre- 

sumptmn cannot always be carried to the extent 

of holding that even if there is any discrimination 

he pei son attacking the legislation should prove 

“•*, be . r tha LL he le R‘ slalur e intended such discri¬ 
mination. What one has to see when a legisla¬ 
tion is impugned under Art. 14 is whether in its 
operation, the statute discriminates, and not whe¬ 
ther such discrimination is the result of a consci¬ 
ous or indifferent act on the part of the le«is- 

ILRHH inL an -c \\ n 1956 SC 20 ’ Distin «' 
». j „„ 963) Mad 1054: 76 Mad LW 381: AIR 1963 

Mad 369 (376, 377) (Pt H) (Prs 37, 39) (DB). 

——Art, 14 — “Equality before the Law” and 
Equal protection of the laws” — Meaning of. 

« lh< j expressions ‘equality before the law’ anu 

cqua protection of the laws’ in Art. 14, aim at 

establishing equality of status” referred to in 

■ he preamble ol the Indian Constitution. But they 

do not convey the same meaning. While “Equality 
uel ore the law ' * 


somewhat negative 


concept implying the absence of any special pre- 
vilege in favour of any individual and the equal 
subjection ot all classes to the ordinary law, “equal 
protection of the laws” is a more positive con- 
tip! implying^ equality ol treatment in equal cir¬ 
cumstances. There is, however, one dominant idea 
common to both the expressions, that is. equal 
justice, fn substance, however, the two expres¬ 
sions mean one and the same thing. ILR (1960) 
Mad 1082: (1961) 1 Mad LJ 307: I960 Mad YY\\ 
269: 1961 Mad LJ Cri 241. 


-Art. 14 — Motor 

tent orders passed by 
contravene Art. 14. 


Vehicles 

tribunal 


Act — Inconsls- 
— All orders, if 


The tact that there are several inconsistent 
orders of a tribunal (in this case, of Transport 
Authorities) does not mean that all the orders are 
wrong, as contravening Art. 14 of the Constitu¬ 
tion. An order cannot be attacked as invalid 
solely on the ground that it is inconsistent on 
principle with an earlier or later order. ILR 
(1959) Mad 641: 1959 Mad LJ (Cr) 352: 72 Mad 
LW 474: (1959) 2 Mad LJ 1: AIR 1959 Mad 492 
(497) (Pt B) (Pr 16) (DB). 

Art. 14 — Preference between universities. 

Art. 14 of the Constitution of India will have 
no application to questions of preference between 
the Hong Kong University and the S. N. D. T. 
Women’s University for purposes of recognition of 
degrees. The High Court cannot interfere in 
the matter of such discretion given by law. (1958) 
1 Mad LJ 214: 1958 Mad WN 183: AIR 1958 Mad 
494 (495) (Pt C) (Pr 5). 

-Art. 14 — Scope and applicability. 

Article 14 of the Constitution is directlv related 
to the Preamble to the Constitution which declares 
as one of the objects of the Constitution the 
securing to all the citizens equality of status and 
of opportunity. This article is the first of a series 
which embodies the ideal of equality expressed in 
the preamble and the succeeding Arts. 5 to 18 
enact particular applications of the rule. There¬ 
fore, Art. 14 may be considered to be the residuarv 
provision on the subject. 1955 Cr LJ 452: AIR 1955 
Mad 100 (104) (Pt B) (Pr 16). 

Art. 14 — Test to be applied. 

. The . ,e st to judge whether a particular provi¬ 
sion is discriminatory is not by finding as to 


the e fan» ‘r been abused . but to see if, from 
the lace of the enactment, there is a tendency «r 

(19M) 2 Mad r u n 683: n (1964) “r 

UB " 

fnr„ Ar, f' 14 , a 3 . 72 ’ 13 and 14 ~ Continuance in 
,'T . ° a a , n A , C n' provided for by Art. 372 is sub- 

1963 Mad l29 (DB). S “ Ibid> ^ 372 ‘ AIR 

• Art. 14 — “Equal protection of the laws” — 
interpretation of. 

Art. 14 providing the equal protection of th© 
aws embodies a prohibition against discrimina. 
tion, discrimination in iavour of any person or 
r ass as much as discrimination against any per- 
son or class. Equal protection of the laws is a 
p edge of the protection of equal laws. It requires 
(hat persons subjected to a piece of legislation 
shall, be Seated alike under like circumstances and 
conditions both in the privilege conferred and in 
the liabilities imposed. It prevents any person or 
class of persons from being singled out as a 
special subject for discriminating and hostile legis- 

X* G ‘ v - State of Madras, AIR 1951 
Mad 147 (177) (Pt D) (Pr 84) (FB). 

” Arl * 14 — Law cannot be struck down under 
Art. 14 merely because some officers have wrongly 
interpreted the relevant provisions. AIR 1963 Mvs 
216 (219) (Pt B) (Pr 12) (DB). 

~ -Art. 14 Prosecution of Secretary under 
Madras Co-operative Societies Act. 

When the Madras Co-operative Societies Act it* 
self was not impugned as offending Art. 14 of the 
Constitution, merely because the police did not 
send up tor trial the President ot the Society the 
petitioner who was the secretary could not claim 
that the proceedings against him should be quash* 
ed. It cannot also be said that the liabilitv of 
the secretary and the President of the Co-opera¬ 
tive Society is equal under all circumstances. It 
may be that the President was a mere figure head 
in most of the transactions and it is generally 
left to the prosecuting authorities to discriminate, 
as regards the degree of culpability, amongst 
several persons charged with an offence, and to 
prosecute only the real offenders and refrain from 
prosecuting the other persons. Such a discretion 
must necessarily vest in them. Merelv because the 
prosecuting authorities did not consider it advis¬ 
able to initiate prosecution against the President 
of the Society it cannot be said that the prose* 
cution of the secretary offends Art. 14 of the 
Constitution, especially when it is not denied that 
there is a prima facie case against the secretary. 

ILR (1958) Cut 140: 24 Cut LT 135. 

- Art. 14 — Maintenance of Rule of law en¬ 
shrined in article — Court must conform to princi¬ 
ple of natural justice. See Ibid, Art. 226. AIR 

1965 Punj 484 (DB). 

-Art. 14 — Equality before law — Duly of 

Courts and Administrative Officers and Tribunals 
pointed out. 

No citizen in this Republic, however objection¬ 
able or blameworthy his conduct may be reput¬ 
ed lo be according to the accepted social or 
moral standard, can be treated prejudicially, for 
that reason alone, unless, of course, the law so 
provides. The equal protection of laws and equality 
before law is a golden thread which generally runs 
throughout the entire fabric of our set-up. Stale 
and its Tribunals must, therefore, proceed strict¬ 
ly in accordance with law in discharging their 
duties and functions, uninfluenced by any irrele- 
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<-’ant or collateral consideration. In matters 
requiring calm, balanced, judicial approach, the 
•scales must be held even; neither prejudice nor 
•sympathy, the two off-the-record witnesses have 
any place in such proceedings which are guided 
by law alone. The judicial gaze or vision has 
to be steadfast seeing everything relevant, un¬ 
obstructed by the haze of fear or favour. 

Administrative Officers and civil servants in this 
Republic are assumed to be men of conscience 
and intellectual discipline, capable of discharging 
their duties fairly on the basis of relevant con¬ 
siderations uninfluenced by any personal or col¬ 
lateral factor of fear or favour, which conflicts 
with the impartiality of their solemn official dul> 
or cuts across the rule of law. They cannot under 
the Republican law and traditions be hired and 
fired at the arbitrary whim or caprice of anv 
authority, there being no 'boss’ to dismiss them 
in a fit of temper, and their security of tenure 
being reasonably guaranteed by law. It is on the 
impartial objectivity and aloofness of the adminis¬ 
trator from personal power-politics, that the suc¬ 
cess of our constitutional set-up, and consequently 
oi our national progress largely depends. An 
infirm conduct of a responsible and experienced 
administrator can, however, constitute little justi- 
lication by itself for the law not taking its course, 
it otherwise, the dictates of impartial justice so 
warrant, of course, subject to considerations of 
resultant prejudice caused thereby to an innocent 
citizen. 07 Pun LR 636: (1965) 16 STC 590. 


-Art. 14 — Scope and applicability — Railways 

Act (1890), wS. 28 — Principle of equal treatment 
; n S. 28 is same as is embodied in Art. 14. 

i he principle ol equal treatment laid down in 
-S. 28, Railways Act is the same as is embodied in 
Ail. 14 ol the Constitution and the only difference 
<s that Art. 14 is general in terms while S. 28 
ol the Railways Act, 1890, is specific in its appli¬ 
cation. 63 Punj LR 206: AIR 1961 Puni 268 (271) 
(Pt C) (Pr 10) (DB). 

Art. 14 — Incongruous provisions giving rise 
to arbitrary or irrational discrimination — ’ Duty 
ot Court to harmonize provisions rather than bring 
them into conflict. 63 Pun LR 347: ILR (1961) I 
Punj 162: AIR 1961 Pun 73 (76) (Pt C) (Pr 9). 

-Arts. 14 and 19 (1) 

passed under valid law - 


io test correctness of orders 
Motor Vehicles Act. 

The test prescribed in Art. 
applied to the law, and it has 


(g) and (6) — Orders 
Applicability of articles 


Orders under 


19 (6) has to be 
to be seen whether 
restrictions on the 
right. Once it is 


'•he law imposes reasonable 
exercise oi the fundamental 
< )ear that the law is reasonable," it is difficult to 
hold that every order passed by any authority 
constituted under the law has again to undergo 
'; lc lest of reasonableness, and if it fails to pass 
ihat test, it is liable to be set aside as an unreason¬ 
able restriction on the fundamental right contain¬ 
'd m Art. 19 (1) (g). 

Therefore the validity of every 

-oider the Motor Vehicles Act by 

Authority cannot be questioned on 

arbitrariness or unreasonableness of 

\>t. 19(6), and it cannot be said that the order 

o uivahd because it contravenes that Article. AIR 

Jo ° £ al ,3 - 2 O'Bj, Rel. on; AIK 1953 Mad 279, 
ih>s. from. 

Similarly, Art. 14 cunnol be applied to lest 
directness oi orders passed under laws which are 
themselves valid. The principle is the same as 
■n the case of Art. 19 (6). 

Arlit le 19 (Oi or Art. 11 can only he employed 
[Vol. 3.] Fn D. 69. 


order passed 
a Transport 
the ground of 


to declare individual orders invalid, if, in the first 
instance the law itself, under which the orders 
are passed, is declared invalid under these articles. 


ILR (1953) 3 Raj 931: 1954 RLW 649: AIR 1955 
Raj 19 (28, 29) (Pt H) (Prs 24. 25, 26) (DB). 


1 (a). Mathematical equality not required. 

~—Ait. 14 — Equality before law — Connota¬ 
tion of the term — No legislative discrimination 
amongst equals. 

The expression ‘equality before the law’ does 
not involve the idea of absolute equality among 
human beings, which is a physical impossibility. 
Equality before the law means that among equals 
the law should be equally administered. 

The article is designed to protect all persons 
against legislative discrimination amongst equals, 
and to prevent any person or class of persons 
from being singled out as a special subject for 
discriminating and hostile legislation. 1956 All 
WR (HC) 207: 1956 All LJ 276: 1956 Cr LJ 1031: 
AIR 1956 All 520 (521) (Pt A) (Pr 4). 

-Art. 14 — “Equality before law” and “equal 

protection of law” meaning of. 

“Equality before the law” does not mean an 
absolute equality of men but it postulates that 
there shall not be any special privilege by reason 
of birth or creed or the like in favour of an indi¬ 
vidual. “Equal protection” must mean that there 
will not be arbitrary discrimination made by the 
laws themselves in their administration. AIR 1951 
Bom 105 (120, 121) (Pt L) (Pr 40) (DB). 

-Art. 14 — Arbitration — Equality before 

law. 

Article 14 of the Constitution prevents the Stale 
from denying any person equality before the law 
or equal protection of the laws but does not pre¬ 
vent parties by a private agreement to make the 
contract to go to arbitration as an alternative 
method of settling their disputes without going 
through the formalities of a public trial in the 
public Courts of the land. When the parties agree 
to such a procedure by arbitration, it is not for 
such consenting parties to come to the High Court 
and complain that the procedure of justice is 
discriminatory when compared to trials by public 
Courts of the land. The constitutional doctrine 
of equality before the law or equal protection of 
the laws does not signify that the same law ap 
plies to every situation. It means the same law 
for the same situation and not when the situa¬ 
tions are different and entirely dissimilar. Arbi¬ 
tration does not mean or involve any unconstitu¬ 
tional discrimination such as is prohibited by the 
Indian Constitution. 60 Cal WN 810: AIR 1956 
Cal 476 (478, 479) (P? B) (Pr 6). 

-Art. 14 — Equality before law — What is. 

Equality before the law does not mean an abso 
lute equality of men which is a physical impossibi¬ 
lity. It means that there shall be no denial of 
any privilege by reason of birth, creed or the 
like to any individual and there will be equal sub¬ 
jection of all individuals and classes to the ordi¬ 
nary law of the land administered in the Couris 
of the country. ILR (1954) Hyd 983: AIR 1955 
Hyd 97 (98) (Pt C) (Pr 3) (DB). 


Art. 14 


It 


Equality before the law” 


Interpretation of. 

The principle of equality before the law is not 
violated by the existence of special laws provid¬ 
ing for particular groups in the State, e.g., soldiers, 
doctors or lawyers. Such laws may not affect the 
rest of the people but apply only to the members 
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of a particular calling. But in the enforcement 
of these laws as well as in the enforcement of 

an7li a ' V, Tr distinction is made between man 
and man. The principle of equality before the 

! 1 ‘TiD dt th S "° l v? me f mt0 , play in any controversy 
as to the legality of a law enacted by the Staie 

It comes into play really in the sphere of its en- 

1 Man ' i d 7 °Ti-cy'/ n ' Zi State of Ma dras, AIR 

1951 Mad 147 (176) (Pt C) (Pr 83) (FB). 


Arts. 14 and 21 — “Equality before law” 
— Procedure established by law” — Meaning ol. 

Equality before the law does not require mathe- 
matical equality of all persons in all circumstances. 
\. r ° m the very nature of society there should be 
dinerent laws in different places and the Legis¬ 
lature controls the policy and enacts laws in the 
best interests and for the safety of the State. 

The word ‘procedure’ in the expression “Pro¬ 
cedure established by law” in Art. 21, is not 
used in its technical sense indicating a particular 
law as contained in the Codes of procedure but 
in the general sense to mean the steps to be taken 
m an orderly trial. AIR 1950 SC 27, Ref. ‘Pro¬ 
cedure established by law’ means the law of the 
land having statutory origin. Abdul Ivadir v. State 
of Mysore, ILR (1951) Mys 284 : 52 Cr LJ 992: 

AIR 1951 Mys 72 (85) (Pis G, H) (Prs 37, 38) 
vrB). 

1 (b). Reasonable classification not forbidden. 


geographical considerations or it may have refer 
nee to objects or occupations or the like it 
every case there must be some nexus between 
he basis of the classification and the obiect in. 
tended to be achieved by the statute J Pandu" 
rangarao v. Andhra Pradesh Public Service Com- 
mission, Hyderabad, (1962) 2 Ker LR 200- (1962) 

(271)^ (pT*it “(Pr > 7). SCR 70?: 

: * • • ? 

m re ? el r he chai * e of discrimination 

sons P onK r e . cl ? ss,fl £ ation need not be of per- 

or serious fhifCh' 0 offen< : es ma y be so henious 

be tre^ h ll ? ey may in certahl circumstances 
be treated as a ckss and tried m a different way. 

Tor instance, offence created by S. 3 of llie 

llftfnu a a d Kash “ ir . Enemy Agents Ordinance is 
not found as such in the Penal Code but is a 

new offence of an aggravated kind which may in 

the circumstances prevailing in the State be treat- 

ed as different from the ordinary offences and 

wuLn 6 bC d , Ca t wi ‘ h by a drastic procedure 
without encountering the charge of violation of 

the equal protection clause. Rehman Shagpo v. 

of J- & K 1960 Cr LJ 126: 1960 SCJ 172: 

; bR n ^ 95 . 9 > P “?l Jl 9 5 5: (I960) 1 SCR 680: AIR 
1960 SC 1 (4, 5) (Pt B) (Pr 9). 


®-Art. 14 — Plea of denial of equal protec¬ 

tion of the laws — Proof that should be offered 
to sustain plea. 

To make out a case of denial of the equal pro¬ 
tection of the laws under Art. 14 of the Consti¬ 
tution, a plea of differential treatment is by itself 
not sufficient. An applicant pleading that equal 
protection of the laws has been denied to him 
must make out that not only he had been treated 
differently from others but he has been so treated 
from persons similarly circumstanced without any 
reasonable basis, and such differential treatment is 
unjustifiably made. For instance, a mere plea 
that the Company and other agriculturists within 
the region of the former Bhopal State had to pay 
the agricultural income-tax, whereas the agricultu¬ 
rists elsewhere, in the regions of Madhya Pradesh 
had not to pay such tax, is not sufficient to make 
out a case of infringement of the fundamental 
right under Art. 14 of the Constitution. State of 
Madhya Pradesh v. Bhopal Sugar Industries Ltd., 
(1964) 1 SCJ 555: (1964) 52 ITR 443: (1964) 1 
ITJ 553: 1964 Jab LJ 369: 1964 Mab LJ 697: 1964 
MPLJ 857: (1964) 6 SCR 846: AIR 1964 SC 1179 
(1183, 1184) (Pt B) (Pr 11). 

•-Art. 14 — Discrimination — Reasonable 

classification — Validity of provisions in Act — 
Determination of — Tests. 

Article 14 forbids class legislation, it docs not 
forbid reasonable classifications for the purposes 
of legislation. When any impugned rule or statu¬ 
tory provision is assailed on the ground that it 
contravenes Art. 14, its validity can be sustain¬ 
ed if two tests are satisfied. The first test is 
that the classification on which it is founded must 
be based on an intelligible differentia which dis¬ 
tinguishes persons or things grouped together from 
others left out of the group; and the second is 
that the differentia in question must have a 
reasonable relation to the object sought to be 
achieved by the rule or statutory provision in 
question. The classification on which the statu¬ 
tory provision may be founded may be referable 
to different considerations. It may be based on 


Art. 14 


Reasonableness — _ 

be founded on different bases. 


Classification 
Basis of 


— Validity - 
Classification may 


While Art. 14 forbids class legislation, it does 
not lorbid reasonable classification for the pur¬ 
poses of legislation, and in order to pass the test 
u P e ^ m ^ ss ^ e classification, two conditions must 
be fulfilled; namely (1) that the classification must 
be founded on an intelligible differentia which 
distinguishes persons or things that are grouped 
together from others left out of the group and (2) 
that that differentia must have a rational relation 
to the object sought to be achieved by the sta¬ 
tute in question. The classification may be found’ 
ed on different bases such as, geographical; or 
according to objects or occupations and the like. 
Moti Das v. S. P. Sahi, (1959) 2 SCA 432: ILR 38 Pal 
639: (1959) Supp 2 SCR 563: 1959 SCJ 1144: AIR 
1959 SC 942 (946, 947) (Pt A) (Pr 7) (DB). 


• Art. 14 — Reasonable classification — Con¬ 
ditions. 

It is now well established that while Art. 14 
forbids class legislation, it does not forbid reason¬ 
able classification tor the purposes of legislation. 
The classification may be founded on different 
bases, namely, geographical, or according to 
objects or occupations or the like. What is neces¬ 
sary is that there must be a nexus between the 
basis of classification and the object of the Act 
under consideration. It is also well established 
that Art. 14 condemns discrimination not only by 
a substantive law but also by a law of procedure. 
AIR 1955 SC 191, Foil. Express Newspapers (P.) 
Ltd. v. Union of India, (1958-59) 14 FJR 211: 
1958 SCJ 1113: 1958 SCA 952: (1959) SCR 12: 
(1961) 1 Lab LJ 339: AIR 1958 SC 578 (630) 
(Pt K) (Pr 211). 


•-Art. 14 — Test of permissible classifica¬ 

tion. 

It is now well established that while Art. 14 
forbids class legislation, it does not forbid reason¬ 
able classification for the purpose of legislation. 
The classification may be founded on differem 
bases, namely, geographical or according to objects- 
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or occupations or the like. What is neces¬ 
sary is that there must be a nexus between the 
basis of classification and the object of the Act 
under consideration. It is also well established 
that Art. 14 condemns discrimination not only by 
a substantive law but also by a law of proce¬ 
dure. AIR 1955 SC 191, Foil. Babulal Amthalal 
Mehta v. Collector of Customs, Calcutta, 1957 
SCJ 828: 1957 Mad LJ (Cr) 765: 1958 SCA 13: 
1957 SCR 1!10:AIR 1957 SC 877 (881) (Pt lit 
(Pr 16). 

• -Art. 14 — Applicability — Law’ of Proce¬ 

dure — Test of permissible classification. 

While Art. 14 forbids class legislation it docs 
not forbid reasonable classification for the pur¬ 
poses ol legislation. For the classification to be 
reasonable^ two conditions must be fulfilled: (i) 
the classification must be founded on an intel¬ 
ligible differentia which distinguishes persons or 
things that are grouped together from others left 
out of the group; (ii) the differentia must have 
a rational relation to the object sought to bo 
achieved by the statute in question. The classi¬ 
fication may be founded on different bases, namo- 
!y, geographical or according io objects or occu¬ 
pations or the like. What is necessary is that 
there must be a nexus between the basis of classi¬ 
fication and the object oi the 1 Act under consi¬ 
deration. It is also well established that Art. 14 
condemns discrimination not only by a substan¬ 
tive^ law but also by a law of procedure. AIR 
19a5 SC 191, boil. Asgarali Nazarali Singapore- 
walla v. State of Bombay, 1957 Cr LJ 605: (1957) 
Mad LJ (Cr) .391: (1957) SCJ 421: 1957 All Wit 
(HC) 513: 1957 SCA 783: 59 Bom LR 917: 1957 
SCR 678: 1957 Mad \VN (SC) 33: 1957 Pat LR 

(Pr } 16)2 AIR 1957 SC 503 ( * 107 ’ 508) < Pt C) 

• ~ Art. 14 — Reasonable classification for pur¬ 
poses of legislation — If prohibited. 

^ Art. 14 forbids class legislation, it does 
not forbid reasonable classification for the pur¬ 
poses oi legislation. In order, however, to pass 
1C °i St °r Pcrnuswble classification two conditions 
mus be fulfilled namely (1) that the classification 

^h S i 'r r° Unde t d on an in lelligible differentia 
which distinguishes persons or things that arc 

grouped together from others left out of the 
group and (2) that that differentia must have 
a rational relation to the object sought to be 
achieved by the Statute in question. The classi- 
ti cat ion may be founded on different bases; namely 
geographical, or according to objects or occu ’ 
pat ions or the like. What is necessary is that 
here must he a nexus between the basis of classi- 
ica i on and the object of the Act under con¬ 
sideration. It is also well established that Art 14 

tiw ( Hw 1 ( '^nn.nation not only by a substan- 
li\r, law hut also by a law of procedure. 

One can conceive of classifications that will 

sought lr / C i IIU ^.nsonable relation to the object 
sought to he achieved and vet which are Ind 

)ccause despite all that, the object itself cannot 

be allowed on the ground that it offends Art 14 

n such a case the object itself must he struck 

down and not the mere classification which after 

AIR lqw Vr °! aUa | nin S ^ end desired. 

, iTn \t ft federated. Bidi Supply Co. 
•Onion of India, 19a6 SCJ 492* 1956 SCB op,-. 

95«) 29 1TR 717: 1956 SCA m- 1950 M n( , U V 

48 ! Iff J* Ml< «« ™ 479^ (48*4 

484, 485, 486) (Pt A) (Prs 5, 13, 16, 18). 
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poses ol legislation. In order, however, to pac>i 
the test of permissible classification two condi¬ 
tions must be fulfilled, namely, (i) that tfie r. falsi¬ 
fication must be founded on an intelligible differ- 
entia which distinguishes persons or tilings 
hat arc grouped together irom others left out oi 
the group and (ii) that that differentia mus* have 
a lational relation to the object sought to be 
achieved by the statute in question. The classi- 
ication may be founded on different bases; name- 
’ % C() K l a phical, or according to ob jects or occupa¬ 
tions or the like. W liat is necessary is that iheiv 
must be a nexus between the basis of classifica- 
l.on and the objects of the Act under considera- 
ion. Aitide 14 condemns discrimination not onfv 
by a substantive law but also by a law of proce- 
dure Case-law, Ref. Budhan Choudhry v. State 

Sri^inT* iV~ 5 Fu ,r!> 374: 1955 SCA 173: (1955) 
a./V 0, : I9od AI1 241: 1955 BLJR 249: 1955 

rP| L i J wn 19 i 55 SCR 1045: AIR 1055 191 (193) 

t* t A) (Pr o). 

• ~7 Art - (4 — Classification allowed bv (be 
Article — las on purchasers of hides and skins 

n onT Jm C t , 9 of r 1939 - Validity - Burden of 
?939) S~ |] adraS Goncral Sales Tax Act (9 of 

It is well settled Hint the guarantee of equal 
pioteelion of laws does not require that the same 

wb-l 10 ,"' <1 , bC mac * e applicable to all persons. 
Ailidt I-, does not forbid classification for legis¬ 
lative purposes, provided that such classification 

re] Hnn , Hn „ som ? . cli jiercntia having a reasonable 
relation to (lie object and purpose of the law in 
question. 

Further (here is a strong presumption in favour 
. r tile validity of legislative classification and it 
is for those who challenge it as unconstitutional 
to allege and prove beyond all doubt that lh« 
legislation arbitrarily discriminates between 

liricr PPrsrms similarly rircumstanced. AIR 
iJjl 41, Rel. on. 

Held, that there was no material on record to 
■show that the purchasers of hides and skins were 
similarly situated as the purchasers of other com¬ 
modities or that there was anv unreasonable dis¬ 
crimination against them. Syed Mohammad and 
I."-'-- , Sla| P ol Andhra, 1954 SCJ 390: (JOS-*) . 

,ll9: 1954 S<]X 400: 07 Mad LW 011: Via 
I-J 19u4 SC 38: 1954 SCR 1117: AIR 1954 SC 314 
(315) (Pt C) (Pr 4). ' ,il - 

* A| 4- *4 — Scope of equal protection, 

A legislature which must, of necessity, have the 
power of making special laws to attain particular 
objects must have large powers of soleclion or 
classification ol persons and tiling, upon which 
sucli laws arc to operate. .Mere differentiation oi 
inequality of treatment does not per so amount to 
disc iiminalion and it is necessary to show (hat 
the selection or differentiation is unreasonable or 
arbitrary and that it <loes not rest on any rational 
basis having regard to the object which the J e- s 
la lure has in view in order lo invalidate an'em 
actmenl under Art. 14. Amcorunnissa Begun • 
Mahbooh Begam. 1953 SCJ til: ILR (in.yn n , ,' 

sc ' "> < m 


laws. 


Art. 14 Scope — Equal proleetlon 


of 


•— Ar '- 14 — Scope and elTcct of. 

no)' fnfk A , rllcle 14 [orhids class legislation, it does 

not forbid reasonable classification lor the pur- 


1 cr Mukher jea, J. : A legislature for in 
pose of dealing with the complex problems Vh" 
arise out of an infinite variety of hum™ LTr h 

cannot hut proceed upon some sort ol selee ion "" 
classification of persons upon whom M o 
b-.n is to operate. The ' eons 
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classification would undoubtedly be to differentiate 
• lie Persons belonging to that class from others, 
but that by itself would not make the legislation 
obnoxious to the equal protection clause. Equality 
prescribed by the Constitution would not be violat¬ 
ed if the statute operates equally on all 
persons who are included in the group, and the 
< lassifkaiion is not arbitrary or capricious, but 
bears a reasonable relation to the objective which 
the legislation has in view. The legislature is 
gr\en the utmost latitude in making the classifica¬ 
tion* and it is only when there is a palpable abuse 
of power and the differences made have no 
rational relation to the objectives of the regula¬ 
tion, that necessity of judicial interference arises. 

If the legislative policy is clear and definite and 
as an effective method of carrying out that policy, 
a discretion is vested by the statute upon a body 
of administrators or officers to make selective ap¬ 
plication of the law to certain classes or groups 
of persons, the statute itself cannot be condemn¬ 
ed as a piece of discriminatory legislation. In 
such cases, the power given to the executive body 
would import a duty on it to classify the subject- 
matter of legislation in accordance with the objec¬ 
tive indicated in the statute. The discretion that 
is conferred on official agencies in such circum¬ 
stances is not an unguided discretion; it has to 
be exercised in conformity with the policy to 
effectuate which the direction is given and it is 
in relation to that objective that the propriety of 
the classification would have to be tested. If the 
administrative body proceeds to classify persons or 
things on a basis which has no rational relation 
to the objective of the legislature, its action can 
certainly be annulled as offending against the 
equal protection clause. On the other hand, if 
the statute itself does not disclose a definite policy 
or objective and it confers authority on another 
to make selection at its pleasure, the statute would 
be held on the face of it to be discriminatory 
irrespective of the wav in which it is applied. 
318 US 356, Ref. 

DAS, J. : While Article 14 forbids class legis¬ 
lation it does not forbid reasonable classification 
for the purposes of legislation. In order, how¬ 
ever, to pass the test of permissible classification, 
two conditions must be fulfilled, namely, (1) that 
the classification must be founded on an intelligible 
differentia which distinguishes persons or things 
that are grouped together from others left out of 
the group and (2) that that differentia must have 
a rational relation to the object sought to be achiev¬ 
ed by the Act. What is necessary is that there 
must be a nexus between the basis of classification 
and the object of the Act. Raning Rawat v. 
State of Sau., 1952 SCJ 168: 1952 Cri LJ 805: 
1952 SCR 435: AIR 1952 SC 123 (131, 135) (Pt D) 
(Prs 32, 34, 45). 


f 14 ~ Classification in legislation — 

Inequality and discrimination when will arise. 

Whenever there is classification in legislation and 

a law is enacted for a particular class it will 

naturally apply to all the persons falling in that 

class. To that extent there will certainly be no 

discimnnation. The inequality and discrimination 

will really arise if the same law will not be 

made applicable to persons falling outside the class 

Without there being any reasonable ground for 

distinguishing them from the persons belonging 

Yeoman Upadhyaya v. State, 1959 

o'L L . J ®? i i' 1 1 5 ? . A1 .^ R / HC) 447: 1959 Ail Cr R 

ah 5 : «*/n R (1960) 1 A,! 72: A® 1960 
AH 1 (16) (Pt B) (Pr 43) (FB). 

,d?, eversed on another point in AIR 1960 SC 
112oJ. 

Art. 14 — Equal protection of laws — Mean- 


mg. 


The equal protection of the laws means pro¬ 
tection of equal laws. It forbids class legisla¬ 
tion but does not forbid classification which rest* 
upon reasonable ground for distinction. It does 
not prohibit legislation which is limited either for 
the object to which it is directed or the territory 
within which it is to operate. It merely requires 
that all persons subjected to such legislation shali 
be treated alike under like circumstances and 
conditions both in the privileges conferred and 
in the liabilities imposed. 1955 All LJ 657: AIR 
1956 All 100 (102) (Pt A) (Pr 6). 

•-Art. 14 — Equal protection of laws. n 

The guarantee of equal protection is not to be 
understood as requiring that every person in the 
land shall possess precisely the same rights and 
privileges as every other person. The classifica¬ 
tion must be based upon reasonable ground. It 
cannot be a mere arbitrary selection. What the 
Article contemplates is that both in the matter 
of the laws applicable and the mode in which 
they are administered, all persons, in like circum¬ 
stances and conditions should possess the same 
privileges and be subject to the same liabilities. 
Asiatic Engineering Co. v. Achhru Ram, 1951 RD 
(HC) 241: 1951 All LJ 576: AIR 1951 All 746 (771) 
(Pt J) (Prs 74, 76) (FB). 

Art. 14 — “Equal protection of the law's 1 ’ — 


■Art. 14 


.. — Reasonable classification — 

Different wharfage rates at different stations — 
Railways Act (1890), S. 47 (1) (f). 

While Art. 14 forbids class legislation, it does 
not forbid reasonable classification for the pur¬ 
poses of legislation; however, the classification 
must be founded on an intelligible differentia 
which distinguishes persons or things that are 
grouped together from others left out of the 
group, and that differentia must have a rational 
relation to the objects sought to be achieved by 
the legislation in question. The rate of wharfage 
depends on factors which must necessarily differ 
from station to station. What the law does not 
permit is for different rates to be charged from 
different persons at the same station. AIR 1960 
AU 438 (442, 443) (Pt G) (Pr 18). 


Meaning. 

What the equal protection clause means is 
simply this that the same law should govern those 
similarly circumstanced; it cannot and does not 
prohibit different laws for those differently circum¬ 
stanced. The Legislature has full freedom to 
classify people according to circumstances and 
enact different laws for different classes; but it 
must treat equally all similarly circumstanced or 
falling in one class and the difference in treat¬ 
ment must have some intelligible or rational con¬ 
nection with the difference in circumstances and 
not be arbitrary. Discrimination among persons 
in one class or similarly circumstanced, whether 
apparent on the face of the Statute or resulting 
in practice, is all that is prohibited under the 
clause. It is competent for the Legislature to 
leave it to the discretion of an authority to ap¬ 
ply different laws to people in different circum¬ 
stances but always provided that it lays down 
a rational standard to guide its discretion or such 
a standard can be presumed to exist; it cannot 
leave it to its arbitrary or naked discretion. A 
statute is presumed to be within the power of 
the Legislature and the onus of showing that it 
is not is on the assailant. But a statute enacted 
before the Constitution cannot be presumed to 
be constitutional. 52 Cri LJ 1251: ILR (1961) 2 
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All 745: AIR 1051 AH 718 (724) (Pi B) (Pr 27) 
(DB). 


-Art. 14 — Reasonable classification — Princi¬ 
ples, in respect of. 

Art. 14 of the Constitution forbids only class 
legislation and not reasonable classification lor the 
purposes of legislation. But in order to pass the 
lest of permissible classification, two conditions 
must be fulfilled, namely (i) that the classification 
must be founded on an intelligible differentia 
which distinguishes persons or things that are 
grouped together from others left out of the 
group and (ii) that the differentia must have a 
rational relation to the object sought to be 
achieved by the statute in question. All that is 
necessary in order to save a classification from 
ihe view of discrimination is that there should 
be a reasonable relation between the basis of the 
classification and the object of the Act. (1902) 
13 STC 193: AIR 1962 Andh Pra 375 (378, 379) 
(Pt D) (Pr 17) (DB). 

“ Art. *4 — Scope — Reasonable classifica¬ 
tion not forbidden — Test of permissible classi¬ 
fication stated. AIR 1960 Andh Pra 431 (438) 
(Pt F) (Pr 36) (DB). 


Art. 14 — Test of permissible classification. 

Article 14 does not forbid reasonable classifica¬ 
tion lor the purposes of legislation. But the 
classification must be founded on an intelligible 
differentia and that differentia must have a 
rational relation to the object sought to be achiev¬ 
ed by the statute. AIR 1955 SC 191, Foil. (1957) 
Andh LT 193: (1958) 1 An WR 327: 1958 Mad 

LJ (Cr) 285: 1958 Cr LJ 152: AIR 1958 Andh 
Pra 90 (92) (Pt A) (Pr 3). 

-Art. 14 — Scope. 

Every law, whether it affects substantive rights 
or procedural rights, would be invalid under the 
constitution, if the said law denied to any person 
equality before the law or equal protection of the 
laws within the territory of India. But in the 
case ol both kinds of laws, legislative classification 
is permissible it it is based on intelligible differentia 
and the said differentia has a rational rela- 
tion to the object sought to be achieved by the 
Act Ihe Legislature can classify persons wiih 
distinct and common characteristics and proper- 
lies. Thai distinction must have a rational rela- 
h ? n ” ex . us J° lhe ol) i ect sought to be achiev- 
i d ip * 9 » 6 C 4 ^* 1 ™ LT 264: 1956 Andh WR 322: 

2 /f (DB) ^ 136 (138 ’ 140) (Pt A) (PrS n ’ 
T; 4j {; 14 — Scope of — Validity of S. 242 

Article 14 does not prohibit the Legislature from 
| assi vna o r selling up different classes to some 
?! whlch Hie law may apply and to others the 
• aw may not. But in order that there should be 
a classification which can be upheld by the Court, 

sl?.rJ a ' S ‘ , Mo a ‘o 1 ! n I llsl bc on some rational basis. 

chon ~4_ (3) M. P. Land Revenue Code, is 

11 n ollcnding Art. 14. Balabhan Manaji 

V^ Jiapuj! Sahvaji Nandanwar, 1957 Nag LJ 551: 
60 Bom LR 18: ILR (1957) Bom 728: AIR 1957 
Rom 233 (234, 236) (Pt A) (Prs 4, 5, 10) (FB). 

Art. 14 — Scope. 

Article 14 is framed in very wide terms. Equal 
protection of laws does not mean that all laws 
must be general or universal in their character 
and application. The Legislature in the process 
of legislation 1S entitled to classify persons or 
things to he brought under the operation of law 
and if Ihe basis of classification is just, and has 


a reasonable relation to the object which the 
Legislature lias in view, it is not open to the 
Courts to sit in judgment over the wisdom of 
the Legislature in making the classification. Even 
if the law makes a special provision with regard 
lo a class it must be regarded as good, provided 
lhe classification is founded upon a real and sub¬ 
stantial distinction and is not made arbitrarily. 
Again entruslment by law of authority to select 
for special treatment a person or object to an 
executive authority is by itself not a ground for 
holding that the equal protection clause is violat¬ 
ed. 57 Bom LR 1088: AIR 1956 Bom 368 (373) 
(Pt B) (Pr 26) (DB). 

-Arls. 14, 362 — Art. 362 does not override anv 

provision of Part 3. See Ibid, Art. 362. AIR 

1955 Bom 195. 


-Art. 14 — Equality before the law — Mean¬ 
ing. 

The equality before the law which is guaranteed 
hy Art. 14 is not offended if the classification 
which an Act makes is based on reasonable and 
rational considerations. It is not obligatory for the 
Stale Legislature always and in every case to 
provide tor social welfare and reform by one step. 
So long as the Stale Legislature in taking gradual 
steps for social welfare and reform does not 
introduce distinctions or classifications which are 
unreasonable, irrational or oppressive, it cannot 
be said that the equality before law is offended. 
53 Bom LR 779: 21 Bom Cr C 244: 1952 Cri LJ 
354: ILR (1951) Bom 775: AIB 1952 Bom 84 
(95) (Pt F) (Pr 30) (DB). 


Art. 14 — weaning and nature of guarantee 
under. 

Article 14 deals with equality before lhe (aw. 
It postulates that the State shall not deny to any 
person equality before the law or the equal pro¬ 
tection of the laws within the territories of India. 
This Article corresponds to the equal protection 
clause of the Fourteenth Amendment of tire Con¬ 
stitution of the United States of America, which 
declares that “no Stale shall deny lo any per¬ 
son within its jurisdiction the equal protection 
of the laws”. The guarantee of the equal pro¬ 
tection of the laws means the protection of equal 
laws. It forbids class legislation, but docs not 
lorbid classification which rests upon reasonable 
grounds of distinction. Mathematical nicety and 
perfect equality are not required. If anv state 
of facts can reasonably be conceived to sustain a 
classification, the existence of that stale of facts 
must be assumed. Where a statute itself ir>di- 
'•alcs the persons or things lo whom its provi¬ 
sions are intended lo apply, and where the bases 
of the classification of such persons or things ap¬ 
pear on the face of the statute, or gathered from 
the surrounding circumstances, known to, or 
brought to the notice of the court, it has to 
examine whether there is an intelligible differentia 
between the persons or things grouped together 
and those left out of the group and whether' such 
differentia lias any nexus to the object sought 
to be achieved by the statute. Case Law referred 
(’65) 69 Cal \VN 346. 

-Art. 14 — Reasonable classification. 


It cannot lie held that (lie Slate makes a dis¬ 
crimination between different persons of the same 
category when it chooses to prosecute some under 
S. 409 ol the Penal Code and others committing 
the same act under S. 5 (2) of the Prevention of 
Corruption Act. The Prevention of Corruption 
Act although it does not expressly lay down an*- 
basis for classification docs by implication in its 
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Hnn' nf nfi° Vi j i0nS *, ay down a line of classifica- 
{h-i Art ffe , I ? d ? ls ,' V1 ° are to be prosecuted under 
I) 1 ' \ * 1S case of those public servants 
alle„ed or suspected to be corrupt who cannot be 

brought within the law by available evidence and 

who can only be brought to justice by certain 

“ of P resurnptl0n which was intended to be 

, f r.^’-f IS .- Act - T , hus ’ lhere is an implied basis 

nn f n ca ‘ 0n s0 l 1 ’- 1 no question of discrimina- 

236 ' 9 * 5 Cr LJ 784: AIR 1955 Cal 

" 6 (239, 240, 241) (Pt D) (Prs 8, 9) (DB). 

Art. 14 — Discrimination. 

Infringement of Art. 14 of the Constitution oc- 
, c “ rs "' hul , e similarly situated or similarly circums¬ 
tance individuals arc treated differently by (he 
same law. It the law creates a classification, which 
is reasonable and has a basis not capricious or 
arbitrary then such classification is not discrimina- 
tion so as to be an infringement of Art. 14 of the 
Constitution and, therefore, bad. AIR 1951 S. C 

-h ai A J in U ,o4 9 r‘ ,‘ S ' C ' 318 ' ReL on - 57 Cal VVN 
<44: AIR 19o3 Cal 758 (759) (Pt A) (Pr 10). 

Art. 14 — Reasonable classification not barred. 

The fundamental right as to the equal protec¬ 
tion oi the laws and equality before the law only 
means that there should be equal operation of 
taw in respect of all persons similarly circum¬ 
stanced The Legislature may make special laws 
applicable to particular classes provided there is 

'i i 6 onn n:l fi e Rasis for ,lle classification. 1953 Cri 

(Pt A) : (Pr 5) 1 (DB). 360 ' AIR 1953 Ca ‘ 394 (395) 


Societies and those who are not. 

If the action of the State offended against the 
equal protection clause, it cannot be saved by 
resort to the directive principles of State policy 
namely that °f the promotion of co-operative 
movement (1961) 2 Guj LR 38: AIR 1961 Gul 38 
(44, 4o, 46, 47, 48) (Pt B) (Prs 12, 15, 17) (DB), 


Art, 14 — Rational classification. 

, T r e , te 4 st of rationa l classification is generally 
applied tor ascertaining whether any order i« 

vio atn-e ° f lh articIe . This c | assi0ca 

diiferentia between the persons covered by the 
orders and those excluded, an object for which 
lie Older was passed and a nexus between the 
(iilfercnha and the object. Applying the aforesaid 
est to circular No .1864/1887, dated 19th May, 
1950 issued by the Director of Public Instruction, 
Hyderabad, it appears that its object is to carry 
effectively the policy of education in its primary 
■stages being given through regional languages. The 
dilTeienlia between the public servants entrust* 
eel with giving effect to the aforesaid policy and 
those entrusted with the other functions of the 
state is obvious m the circular and the provisions 
that the teachers must satisfy the test of knowing 
the languages within a reasonable time with a 
view to give the instructions appears to be a rati, 
onal nexus, and hence the impugned circular, can* 
not be held as violating the guarantee under Arti* 

C /L e n rt i 4 / ILR < 1953 ) Hyd 498: AIR 1953 Hyd 298 
(302) (Pt D) (Pr 14) (DB). 


Art. 14 — Principle of classification. 

The principle that the classification should ] 
deducible from the terms of the Act itself inclu< 
mg the preamble is applicable only in respect 
special Acts seeking for the purpose of a par 
eular class ol cases to supersede the ordinary ci 
minal law ol the country as contained in the Ci 
minal Procedure Code and substitute therefor 
procedure less advantageous to the accused. TI 
rule does not affect the question of validity i 
the ordinary criminal law of the land as confab 
the Criminal Procedure Code. AIR 1953 S < 
123, Rel. on. 1953 Cri LJ 899: 57 Cal WN 350: 41 
1953 Cal 394 (390) (Pt C) (Pr 9) (DB). 


-Art. 14 — Reasonable classification — Tests 

— Must have nexus with object of Act — Whole 
saie distribution of sugar entrusted to licensed 
dealers who are co-operative societies io the exclu¬ 
sion of those who are not — It is discrimination 

— Essential Commodities Act (1955), Ss. 5. 3 — 
Bombay Sugar Dealers Licensing Order (1959). 


A State can make classification for the purpos 
of achieving particular legislative objects bi 
requires that the classification must satis! 
two conditions namely, (1) that the classification 
must be founded on an intelligible differcnli 
which distinguishes those that are grouped tc 
gether from others and (2) that that differcnli 
must have a ralional relation to the object sough 
to be achieved by the legislation. The classifies 
cion may be made on different bases but it mus 
not be arbitrary, artificial or evasive and it mus 
rest always upon real and substantial dislinclioi 
bearing a reasonable and just relation t< 
the thing in respect of which the classil icatioi 
is made. AIR 1955 S. C. 191, Foil. The inhibitioi 
of Art. 14 applies not only to legislation but als< 
to executive action. The action of the State Gov 


ernment under the Essential Commodities Act in 
entrusting wholesale distribution of sugar to Co¬ 
operative Societies to the exclusion of other licence- 
holders as a matter ol policy is discriminatory 
between licence-holders who are Co-operative 


Art. 14 - Scope — Power of Legislature to 
make classification — What Court has to sec. 

It is well settled that it is open to a Legislature 
lo make classification and the only tiling that the 
Court has to sec is as to whether the classifies* 
tion lias been made on rational basis and further 
that there is no discrimination as between the 
persons constituting one class. AIR 1959 J & K 
21 (23) (Pt C) (Pr 6) (DB). 

® ~ Art. 14 — Power of State Legislature to 
make special laws to attain particular object# 

Meie differentiation or inequality of treatment 
does not per se amount to discrimination within 
the inhibition of the equal protection clause. As 
j. ie f Legislature is the best judge of the need for 
dilfeient legislation tor difierent areas it is not 
open to the Courts to sit in judgment over the 
wisdom and judgment of the Legislature in mak* 
ing the classification. AIR 1955 S. C. 191 Foil. 
Jagat Ram v. State of J. & K., AIR 1957 J & K 
40 (43) (Pt A) (Pr 17) (FB). 

“ Art. 14 — ‘Reasonable classification’ — Classi¬ 
fication having reasonable nexus — Validity. 

A classification which is based on an intelligible 
principle, having a reasonable nexus with the objecl 
of legislation docs not offend Art. 14. 1957 MPC 
094: 1957 MPLJ 830: 1957 Jab LJ 1057: AIR 1958 
Madh Pra 193 (190) (Pt C) (Pr 9). 

Art. 14 — Scope and applicability — Equality 
before law and equal protection of laws. 

Equality before law means that among equals 
the law should be equal and should be equally 
administered and that the like should be treated 
alike. Hence, equality before the law does uot 
mean that things which are different shall be 
treated as though they were the same. What it 
docs mean is the denial of any special privilege by 
reason of birth, creed or the like and also equal 
subjection of all individuals and classes to the 
ordinary law of the land. 
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Therefore, the principle of equality enacted i.i 
Art. 14 does not absolutely prevent the State from 
discriminating. The State has the power of what 
is known as “classification” on a basis of rational 
distinctions relevant to the particular subject dealt 
with. 

The meaning of equality contemplated by Art. 14 
does not fetter the discretion of the State to pass 
appropriate laws to meet different situations and 
solve different problems that arise in the affairs 
of the Slate dedicated to the ideal of promoting 
the common weal of the nation entrusted to its 
charge. Thus, equality before law and equal 
protection of laws would not be offended by 
territorial discrimination based upon reasonable 
classification arising from the particular factual 
background relating thereto. 1955 Cr LJ 452: AIR 
1955 Mad 100 (104, 105, 109) (Pt C) (Prs 16, 17 
39). 


Art. 14 — Scope. 


Equality before the law means that among equals 
die law should be equal and should be equally 
administered and that like should be treated alike. 
Glass legislation discriminating against some and 
favouring others is prohibited; but legislation which 
in carrying out a public purpose is limited in its 
application is not prohibited if within the sphere 
ol its operation it affects alike all persons similar¬ 
ly situated. But a classification if reasonable and 
■s not arbitrary and is reasonably related to the 
object or the purpose for which the classification 
is introduced is not prohibited. Law in the ordi¬ 
nary sense is not confined merely to the substan¬ 
tive law but includes also the procedural law. 
( 1927) 274 U.S. 490, Bel. on. (1954) 2 Mad LJ 
285: (1954) 25 ITR 400: 67 Mad LW 528: ILR 
(1954) Mad 1236: AIR 1954 Mad 806 (809) (Pt C) 
(Pr 13) (DR). 

®-Art. 14 — Differentiation abridging imlM- 

dual freedom — Validity of. 

Per Viswanalha Sastri, J.: The guarantee of 
equality be!ore law and equal protection of laws 
does not require that absolutely the same rules 
f 'hall apply to all persons irrespective of differ¬ 
ences of circumstances. The power of the Stale 
Jo ensure public health, safely, morals, is in¬ 
herent in every State and it involves classifica¬ 
tion, differentiation and abridgement of individual 
irccdom. So long as the power is exercised bona 
tide and in a reasonable manner for t lie end 
designed and subject to the express provisions of 
die Const i tu I ion the exercise ot that power is 
n<4 hit at by Art. 11, though to some extent it 
might trench upon the Ireedom of the individual 
‘ dizen. Dorai Han jan v. State of Madras, (1950) 
2 Mad LJ 404: 63 Mad LW 895: 1950 Mad WN 677: 
LR (1951) Mad 149: AIR 1951 Mad 120 (131) 
(Pt M) (Pr 33) (LB). 

-Art. 14 — Scope. 

Article 1 1 merely guarantees equal laws for equal 
'ncn. All that it inhibits is a hostile legislation 
directed against a particular class of people may 
be on political, religious or other grounds. The 
quality clause is subject to the well-known doc¬ 
trine of classification. Art. 14 is not intended to 
preserve the existing inequalities, it is not a nega¬ 
tive doctrine. It is positive in its contents. 36 Mys 

LJ 139: ILR (19;)/) Mys 448: AIR 1958 Mvs 132 
(133) (Pt A) (Pr 3). 


**-Art. 14 — “Equality before the law” and 

‘Equal protection of laws” — Meaning — Reason¬ 
able classification by law is not forbidden. 

While both , the expressions namely, ‘equality 
hviore the law’ and ‘equal protection of the lav s' 


aim at establishing what may be regarded as equa¬ 
lity of legal status for all, there is some difference 
between these expressions. The former expression 
is somewhat a negative concept implying the 
absence of any special privilege in favour of an 
individual while the latter is a more positive 
concept implying equality of treatment in equal 
circumstances. There is, however, one dominant 
idea common to both the expressions, that is, 
equal justice. At the same time, equality before 
the law does not mean absolute equality of men, 
which is a physical impossibility. Nor does it 
mean Hint things which are different shall be 
treated as though they were the same. What it 
does mean is a denial of any special privilege 
by reason of birth, creed or the like, and also 
equal subjection of all individuals and classes to 
the ordinary law of the land. 

Further, reasonable classification by law is not 
a denial of equal protection. What the constitutional 
guarantee forbids is class legislation but not classic 
tication which rests upon reasonable grounds of 
distinction. The classification permissible by the 
Slate extends to all kinds of activities and the 
State has wide discretion in the matter. It is 
only where there is no reasonable basis for a 
classification that legislation making such classic 
tication may be declared discriminatory. 

Apart from the above, laws creating classifica¬ 
tions have been upheld in several other cases on 
the ground that they were intended for the protec¬ 
tion of individuals or a class or classes of persons 
or for the promotion of the public good. Where 
a law grants protection to a class which needs it, 
it has liie effect of placing that class if not on a 
par with the rest of the community, at least as 
nearly so as is practicable. It would therefore be 
correct to say that the whole object of classifies* 
lion is to minimise and not to accentuate inequa* 
lily. 

But it clearly follows that a classification which 
allows some to do what all are not, in the public 
interest, allowed to do, will not be upheld. Sheo 
shankar v. State Govt, of Madhya Pradesh, 52 Cri 

LJ 1140: ILR (1951) Nag 646: AIR 1951 Nag 58 
(86, 87) (Pt L) (Prs 185, 188, 195) (FB). 

-Art. 14 — Equal protection of law. 

All that Article 14 requires is that legislative 
classification must not be arbitrary but should be 
based on an intelligible principle having a reason' 
able relation to the object which the legislature 
seeks to attain. AIR 1956 Pepsu 58 (62) (Pt E) 
(Pr 17) (OB). 


Art. 14 — Equality before law — Meaning of, 

‘Equality before the law’ only means that 
amongst equals the law should be ecpial and should 
be equally administered, and that the like should 
be treated alike. Equality before the law does not 
mean that persons who are different and can be 
discriminated as a class with regard to their posi¬ 
tion and character. should in every respect, be 
treated as if they were the same. Reasonable 
classification and grouping is always permissible. 
AIR 1956 Pepsu 14 (16) (Pt E) (Pr 12) (DR). 

Art. 14—Discrimination — Classification — 


Effect of. 

It is in the nature of things impossible that all 
laws should have universal application, and that 
the Legislature has to be constantly engaged in 
devising laws to suit various classes of persons 
and to meet differing circumstances. Classification 
is, therefore, a necessary part of legislation and 
does not as such imply any discrimination intended 
to he prohibited by our Constitution. Shri Ilarish 
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ir h p nC Jin-o^ ol i ector of Amri *sar, 60 Pun! LR 620* 

«? .'riS a,r 1959 p “"’ “ “■ 

Art. 14 — Scope. 

f I J 0W , weI1 established that while Art 14 

bk da? s £,S la ,' i0 ”',r" doe! “* f »“ d “son 

e classification for the purposes of legislation 
“ d requires that the classification must be found 

di ' f '™“» ”” d fbaftch 

, h ”7. ,a mus t ha ' - e some rational relation to 

Wi-J.i™ So u ™b.»e“ d 

!* P “ <-"■ «•«. An. 9 ?* , , LB M <, ; 5 % ) “;j. 1 “ A , i 

-—Art. 14 — Reasonable classification. 

Article 14 does not insist that legislative classi¬ 
fication need be scientifically perfect or 
embracing. AIR 1955 Raj 114 (123) (Pt G) (Pr 13) 


Art. 14 


Equality before law. 

is known as ‘classification’ on basis of rahVmal 

wi S th n< 9SanS m?. AiifSoSfc icUlar sub iectdeaU 
(Pr 7) (DB) R 199 AIR 1966 Sau 68 <•*) (Pt D) 

f (c). ‘Law’ — Procedural laws. 

?Lr~7 Arf * L 14 Quality protection both as 
regards substantive and procedural laws. 

Art 14 guarantees to all persons the rights of 

the laws within /h® 3nd f e<I T UaJ pro,ec(ion of 
tne laws within the territory of India. This Article 

guarantees equal protection as regards 
substantne laws but procedural laws also come 

• ^ ^?i ^he implication of the Article 

is that all litigants similarly situated are entitled 
o avail themselves of the same procedural rights 

Shout Hkc defence with like protection and 

f < v .^rst s «- ('scTk! k •irs, 

te 9 (1^Mp75) 7 ', 3 P : ,' 6 T SCA ,m - m 1855 so 


Art. 14 — Scope — Right of citizen. 

Article 14 assures to the citizen equality not 
n J y m /espect of substantive law but also pro¬ 
cedural law, and if any procedure is set up which 
deprives a citizen of substantive rights of relief 

of d iht efenCe l i he d r izen is entitled t0 c °mplain 
ot lh s procedure if to persons equally situated 

nLf°J d r r proc l edur ? festfH avai lable where these 

r Kft n R Ve L°d reIief and defence were secur¬ 
ed. 68 Bom LR 628r 1956 Cr LJ 1297* ILR 

Sr m 4MDB) S) AIR 1956 B ° m 


Art. 14 — Equal protection of the laws — n ^ c . Discrimination — Held, rules govern- 
ocedure in conflict with. n * Ule latter were not laws and there could be 

. . D miof'ti ^-v C _ re i • » 


Procedure in conflict with. 

Although the substantive rights and liabilities 
acquired or accrued before the date of the Con- 
stitution remain enforceable, nobody can claim 
alter that date, that those rights or liabilities must 
oe enforced under that particular procedure al- 
though it has since that date, come into conflict 
with the fundamental right of equal protection of 
Jaws guaranteed by Art. 14. AIR 1951 SC 128: 
AIR 1952 SC 235, Foil. British Medical Stores v. 
Bhagiiath Mai, 56 Punj LR 449: AIR 1955 Pun} 
5 (9) (Pt D) (Pr 18). 

1 Reversed on another point in AIR 1962 SC 646.] 


1 (d). ‘Law’ — Executive directions. 

“Arts. 14, 73, Sch. 7, List 1 Entry 29 __ 

port Act (1920). S. 3 - Issuing pSort - FW 

tion vests in Union of India_ i.i \a _ ^ ^ 

to executive not* ttIi ,T 14 a PPHes als<* 
u executive acts — Union has no unfettered hi* 

cretion in issuing passports — Order refusing nass 
invalid! SOmC Ci “ ZenS ~ He,d discrlminaio^ ami 

The protection given by Art. 14 extends fn oil 

laHve mi ( n s a ) t 0 AIR aCt I 9 0 5 n 6 ’' e * ecutiv « or Iegis- 

149 Rel oiiThi 9 ? 6 S «P 4/9 r and AIR 1959 SC 
vests w lh fhJr functl0n of issuing passports. 

4rt 73 rLd tqh ’T ern | m T en n ° f India ** ^ue of 
C V- !, read , w 'th List I, Item 19 of the Seventh 

Schedule of the Constitution. By virtue of Art 1 4 
a t function must be discharged by the Govern- 

Sanl ir “ y discrimination. It must. 

cquahty guaranteed by Art. liZtthe Govern 

h,^n° f ] ndla Can either refuse Passports to all* 
Tn dc , ltlzens or grant them to all Indian citizen! 

To grant passports to some and not to others in- 

di > scrotion e wh : irh CiSe ° f arbitrary and unregulated. 
Mad 240 D?ss from ePUgDant *° Art ' AIR 1954 

t__J be ^ act n ? suc b discriminatory Jaw has. 

pn!hin Pa fl Sed by tbe Ie ^ is,atur e cannot possiblv 
Tmfptf *5® ,. execi ? tlve to claim an absolute and/ 

poi-hT ^ dlscretlon in the ma »er of issuingpass- 

Held, that the order refusing the application for 
a passport was in contravention of Art. 14 of the 

iD nS e4 1 I Utl 1 °, n ’ and must be sel “Me. (’66) 67 Bom. 

1? 13f : 32 35) 966 B ° m ^ (58 ’ 64) (P * C) (Prsll ‘ 

Arts. 14, 13 (3) (a) — Law — Includes cxecu- 
hve directions — Art. 14 applies. See Ibid, Art 13- 

(3) (a). AIR 1964 Kerala 316. 

- Art. 14 — Applicability — Executive instruc¬ 
tions — Laws — Madras Educational Rules. 

Article 14 has reference to “laws” which have 
a discrimumtory effect. As the Madras Educational 

f R orr P o h fT n °, S , tatutory force - th «.V have not ttie 
anr? if f c Tk bu , are merel y executive instructions 
wf . s ?’ ID th , ey d ° not com e within the scope of 

n lr 958 Ain Dist - 1960 ter LT 188: 

(Pt BMP, 6) 41 ° : AIR 1960 K<r 327 (329)l 

rZT, A *1 ~ Refusal of Government to deal with 
black-listed contractor — No infringement of 

Go?rZ'l\ T '? hl ° r nlIe ° f law — of 

> hlack-hsting contractor does not amount 

333 na4 nd aa A wn 4 d ° es " ol a P p| V- AIR 1968 Ker- 
ddd (334, 33o) (Prs 4, 6, 9) (DB). 

r~ Ar ‘- } 4 — Trayancore Education Code (1909), 
h, ai i rl a) and (K ),:145 (n) - Madras Grant- 

mif d D° d . e, TT R V 2 ~ Madras Elementary Schools- 
Rules, Part II, Chap. 1 , R. 14 _ Grantdn-aid - 

Legal right to — Right under Art. 19 (1) (f), if 

111 ringed Discrimination — Held, rules govern- 


, ”_ .. . “ auu liiCIC CUUIU ut 

no question of offending Art. 14 of the Constitu- 
l 1 ®"- 19 ° 8 Ker LT 233: 1958 Ker LJ 367: ILR 

Ip 9 , 58 *, K .er 558: AIR 1958 Kerala 290 (298, 2991 
(Pt G) (Prs 34, 36, 37, 39), 


Art. 14 


~ Applicability—Administrative direc¬ 
tion not law- — ■ Reasonable ciassitication — Tests 
stated. 1957 Ker LT 971: 1957 Ivor LJ 976: ILK 

(1958) Ker 65: AIR 1958 Kerala 33 (35) (Pt Bl 
(Pr 9) (DB). 

--Arts. 14, 19 (1) (g) and 265 — “Authority of 

law” — Law and executive order—Gwalior Darh.a:- 
Order dated 27th July, 1946, whether law. 
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The essence of the law is that it is enforceable 
in the Courts of law and is not capable of being 
rejected by the Courts as uncertain. The element 
of compulsion cannot be a valid criterion for 
distinguishing a law from an executive order and 
a decision taken for administrative purposes and 
enforced as such cannot by that enforcement 
become a law or acquire the force and effect of 
law. 

A sugar factory having been erected in the 
former State of Gwalior, the Maharaja of Gwalior 
appointed a committee to consider the desirabi¬ 
lity of imposing a cane cess on the sugar com¬ 
pany. The committee produced a report wherein 
it made certain recommendations for levying cane 
cess. When the report was submitted to ihe Maha¬ 
raja he put down on it “Guzarish sanctioned” on 
27th July, 1946. 

Held (1) that the order dated 27th July, 1946 
was only an executive order and not a law under 
Art. 266 and could not justify imposition of the 
cess on the company after 26th January, 1960. 
AIR 1951 SC 467, Disting. 

(2) that assuming that the order was a law, 
it did not infringe the company’s right guaranteed 
under Art. 19 (1) (g), as the cess did not put 
any restriction on the company’s right under that 
Article. 

(3) that as the cess was levied on the petitioner 
company alone and the other sugar factories were 
not required to pay any cess the levy of the cess 
was discriminatory and in contravention of Art. 14. 

Madh BLR 1955 Civ 17: Madk BLJ 1954 HCR 
1413: AIR 1954 Madh B. 196 (200, 203) (Pt A) 
(Prs 14, 19) (DB). 

-Art. 14 — Discriminatory action of executive. 

An action even if it be executive or legislative, 
within the competenc}’ ot the executive body, will, 
if discriminatory, be within the protection afford¬ 
ed by Art. 14 of the Constitution, as in that case 
it will involve an invasion of a fundamental right 
guaranteed by the Constitution. ILR (1953) Madh 
B. 87: Madh BLJ 1952 HCR 431: AIR 1954 Madh 
B. 119 (125) (Pt D) (Pr 36) (DB). 

-Art. 14 — Application. 

Article 14 as enacted applies to laws and not 
to administrative acts, or omissions said to be 
contrary to any law. AIR 1951 Bom 132, Foil. 

rLR (1953) Madh B. 393: AIR 1953 Madh B. 165 
(172) (Pt G) (Pr 13) (DB). 

1 (c). ‘Law 1 — Custom. 

• - Art. 14 — A custom can he hit by Art. 14. 

Even a custom having the force oMaw would 
be hit by Art. 14 unless there was clear justifica¬ 
tion lor its application in a part of the State only. 

;a / r ^ n S,n ? h v - Daulatram, AIR 1955 Raj 201 
(203) (Pt E) (Pr 17) (FB). 

1 (f). Plea, when can be taken. 

~ Art. 14 — Averment as to unreasonable classi 
ncalion for the purpose of impugned Act not made 
in affidavit filed with writ petition — No op¬ 
portunity to State to counter such averment -—* 
Argument on point should not be considered See 
Ibid, Art. 226. AIR 1964 Ker 141. 

Art. 14 - Practice — Appeal from decision 

on a writ petition — Validity of a section chal¬ 
lenged on ground of contravention of Arts. 14 and 
20 (3) of the Constitution — Plea under Art. 11 
neither taken before lower Court nor mentioned 
in grounds of appeal — Question allow'ed to be 
raised in view’ of importance of the matter. See 


Ibid, Art. 226. 1963 (2) Cr LJ 636: AIR 1963 Mad 
434 (DB). 

-Art. 14 — New plea in second appeal — Plea 

that S. 7 of Bombay Rent Act was void as repug¬ 
nant to Art. 14 of Constitution. See Civil P. C 

(1908), Ss. 100 and 101. AIR 1955 NUC (San) 
4106. 

1 (g). Waiver of right. 

•-Art. 14 — Intent aud effect of — Breach 

of fundamental right conferred by Article — If 
can be waived. 

Per S. R. Das, C. J. and Kapur, J. : Art. 14 is, 
in form, an admonition addressed to the State 
and does not directly purport to confer any right 
on any person as some of the other Articles, e.g., 
Art. 19, do. The obligation thus imposed on the 
Slate, no doubt, enures for the benefit of all per¬ 
sons. Article 14 is an injunction to both the 
legislative as w r ell as the executive organs of the 
State and the other subordinate authorities. What¬ 
ever breach of other fundamental right a person 
or a citizen may or may not w r aive, he cannot 
certainly give up or waive a breach of the funda¬ 
mental right that is indirectly conferred on him 
by this constitutional mandate directed to the 
Siate. Basheshar Nath v. Commr. of Income-tax, 
Delhi, (1959) 35 ITR 190: (1959) Supp (1) SCR 
528: 1959 SCJ 1207: AIR 1959 SC 149 (157. 158, 
159) (Pt C) (Prs 13, 14). 

Art. 14 — Right under Art. 14 cannot be- 
waived by a party. AIR 1960 Orissa 46 (DB). 

2. Mode of construing article. 

• -Art. 14 — Reslrictiors on fundamental rights- 

under Art. 19 — Reasonableness of restrictions — 
Scope of enquiry — Tests of rational classifica¬ 
tion adopted for Art. 14 — If can be called in- 
aid. See Ibid, Art. 19. 1962 (1) Cr LJ 364: AIR 
1962 SC 316. 


•-Art. 14 — Introduction of small taxis at* 

cheaper rate is not discriminatory — [Motor Vehi¬ 
cles Act (1939), S. 42.] 

In construing Art. 14 the Courts should not 
adopt a doctrinaire approach w’hich might well 
choke all beneficial legislation and that legisla¬ 
tion which is based on a rational classification is 
permissible. A law applying to a class is conslitu 
tional if there is sufficient basis or reason for it. 
Thus, a statutory discrimination cannot be set 
aside as the denial of equal protection of the 
laws if any state of facts may reasonably be con¬ 
ceived to justify it. Where, therefore, in the 
interests and for the benefit of a section of the 
public small taxis have been introduced and 
cheaper rates have been fixed having regard to 
the size, horse power and expenses of running 
such cars, there is nothing unreasonable in this 
classification or any discrimination w’hich infringe. 0 
the provisions of Art. 14 ol the Constitution, liar 
man Singh v. Regional Transport Vuthority, Cal¬ 
cutta. 1954 SCJ 4C: (1954) 1 Mad LJ 79: 1954 
SCA 47 : 1954 SCR 3771: AIR 1954 SC 190 ( 19 *n 
(Pt B) (Pr 7). 




i-HH'iriiian ( 


ap 


•-/*ri. if — nppiicauon 

proach should he avoided. 

In applying the dangerously wide and vague 
language of the equality clause to the concrete 
facts of life, a doctrinaire approach should be 
avoided. Lachmandas Kewalram v. State of Bom¬ 
bay, 1952 Cri LJ 1167: 1952 SCJ 339: 4IR 195 <> 
SC 235 (239) (Pt E) (Pr 10). 

Art. 14 — Construction — Doctrinaire ap¬ 


proach. 
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Per Fazl Ali, J.: Article 14 lays down an ini* 
porlant fundamental right, which should be close* 
!> and vigilantly guarded but in construing it, the 
^oui'i should not adopt a doctrinaire approach 
which might choke all beneficial legislation, 
v. ha ran jit Lai Choudhury v. Union of India 64 
MLW 47: AIR 1951 SC 41 (47) (Pt D) (Pr 18). 

7 A * L 14 ~~ Construction of — Classification 
and discrimination by Legislature. 

No legislation in any practical sense is possible 
veil bout sonic kind of classification and some kind 
of discrimination. The very nature and purpose 
of e\ ery legislation depend on the choice of some 
subject or others, to the exclusion of the rest and 
some arena for its operation. This selective quality 
is inherent and implicit in every legislation. The 
fundamental guarantee of Art. i4 of the Consti- 
lull on should not be construed in such a manner 
as to make legislation impossible for all practical 

purposes. 88 Cal LJ 233: AIR 1951 Cal 539 (544) 
(Pt B) (Pr 28). 

3. Mode of construing Act to test constitutionality. 

® Art* 14 — Rule made under power vested 
by statute — Validity of — How determined. 

In testing the validity of any rules, the Court 
has to consider the true scope and effect of the 
impugned rule itself and the decision of the ques¬ 
tion will have to be confined to the relevant con¬ 
siderations in respect of the said rule and no 
more. Just as the presence of one invalid rule 
cannot invalidate the other rules which may be 
valid, so the presence of a number of valid rules 
will not help to validate an impugned rule if it 
is otherwise invalid. Hence, it is not an accept¬ 
able argument that urges that the impugned rule 
cannot and need not be considered by itself but 
must also be treated as a part of a bigger scheme 
of rule and since the other rules are valid the 
impugned rule must also be treated as valid. J. 
Uandurangarao v. Andhra Pradesh Public Service 
Commission, Hyderabad, (1963) 1 SCR 707: (1962) 

2 Iver LR 200: (1962) 2 SCA 660: AIR 1963 SC 
268 (272) (Pt C) (Pr 10). 

®-Art. 14 — Legislation enacted for achieving 

certain object need not be all embracing. 

Legislation enacted for the achievement of a 
particular object or purpose need not be all em¬ 
bracing. It is for the Legislature to determine 
what categories it would embrace within the scope 
of legislation and merely because certain categories 
which would stand on the same footing as those 
which are covered by the legislation are left out 
would not render legislation which has been en¬ 
acted in any manner discriminatory and violative 
of the fundamental right guaranteed by Art. 14. 
Sakhawant Ali v. State of Orissa, 21 Cul LT 88: 
1955 SCA 353: (1955) SCJ 262: 1955 SCR 1004: 
AIR 1955 SC 166 (170) (Pt C) (Pr 10). 

-Art. 14 — Scope — Question whether a par¬ 
ticular section of an Act contravenes Art. 14 — 
Provisions of the Act can be looked into to ascer¬ 
tain object of section. 

11 cannot be said that, if the entire Act gene¬ 
rally did not contravene the doctrine of equal 
protection of laws, every section of that Act 
would be valid even if that section expressly in¬ 
fringed that rule. But the provisions of the Act 
can be looked into to ascertain the object behind 
ihe different sections and it is not necessary that 
(he object should be expressly mentioned in the 
statute or in the section impugned. 1956 Andhra 
LT 264: 1956 Andh WR 322: AIR 1957 Andh Pra 
136 (140) (Pt B) (Pr 23) (DB). 


-Art. 14 - 

Acquisition) 
general law 
merger with 


t W Bemad ^and (Requisition and 
Act, 1948, S. 1 (2) «— Act being a 
applies to Chandemagore on its 

wmii i i • ™ est B en # a l — Such interpretation 
r, b ® ln t .consonance with the equality clause 
the Constitution. See Chandemagore Mercer 
Act (36 of 1954), S. 17. AIR 1963 Cal 373. * 


Art. 14 — Right under, cannot be waived — 

Reasonable classification — What is — Particular 

provision of statute, if severable can be struck 
down. 


Art. 14 has been placed on a very high pedestal 
even amongst fundamental rights, and it has 

been declared that that fundamental right cannot 
be waived b}' a party. 

The first requisite for reasonable classification 
is that the persons grouped together must be simi- 
larly circumstanced, and their position must be 
substantially the same as regards the subject-mat* 
ter of the legislation. These principles would 
also apply while examining the constitutional vali¬ 
dity of a particular provision of a statute. If all 
the provisions ol a statute are closely inter* 
linked and a reasonable basis for classification 
can be found applicable to all of them, the sepa¬ 
rate exmination of the constitutional validity of 
a particular provision may not arise. But if a 
provision is severable from the remaining pro¬ 
visions and it appears that the Legislature had 
in mind a separate basis for classification in res¬ 
pect ol the particular provision, its constitutional 
validity will have to be examined independently. 
AIR 1954 SC 545 and AIR 1955 SC 13 and AIR 
1959 SC 149 and AIR 1958 SC 538, Rel. on. ILR 
(1959) Cut 203: AIR 1960 Orissa 46 (51, 52, 53) 
(Pt B) (Prs 10, 11, 12) (DB). 

^Reversed on another point in AIR 1962 SC 
945.] 


-Art. 14 — There is no reason why the recital 

of facts in the preamble of a statute should not 
be taken as material for legislative classification. 
Sec Ibid, Preamble. AIR 1957 Pat 44 (DB). 


•-Art. 14 — Validity of statute — Test to 

decide. 

The validity of each statute has to be viewed 
in the light of its own circumstances; general tests 
formulated in general terms arc not helpful. Shri 
Harish Chand v. Collector of Amritsar, 60 PunJ 

LR 620: ILR (1958) Punj 1390: AIR 1959 Puu) 19 
(21) (Pt B) (Pr 4) (FB). 

-Art. 14 — Act challenged as infringing Art. 14 

— Reference to proceedings of legislature not per¬ 
missible. See Interpretation of Statutes. AIR 1954 
Raj 197 (DB). 


4. American decisions — Value of. 


•-Art. 14 — Interpretation — American dccl 

sions — Reference to — Permissibility. 

Art. 14 of the Constitution of India is adopted 
from the last clause of S. 1 of the 14th Amend¬ 
ment of the Constitution of the United States of 
America, and it may reasonably be assumed that 
the Indian Constituent Assembly when it enshrin¬ 
ed the guarantee of equal protection of the laws 
in the Constitution, was aware of its content deli¬ 
mited by judicial interpretation in United States 
of America. In considering the authorities of the 
superior courts in the United States, the Courts 
in India would not therefore be incorporating 
principles foreign to Indian Constitution. State of 
U. P. v. Deoman Upadhyaya, 1960 All LJ 733: 
(1960) 2 Ker LR 368: I960 Cr LJ 1504: 1960 
All WR (HC) 568: (1960) 2 SCA 371: 1960 All 
Cr R 361: (1961) 1 SCR 14: (1961) 2 SCJ 334i 
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(1961) 2 MLJ (SC) 90: (19G1) 2 An \VR (SC) 
90: 1961 MLJ (Cr) 554: 1960 Mad \VN 640: ILR 
(1960) 2 All 431: AIR 1960 SC 1125 (1131, 1132) 
(Pt A) (Pr 14). 

9 -Art. 14 — American decisions on due pro¬ 

cess clause — Value of — (Precedents — Ameri¬ 
can decisions) — C. P. Code (1908), Preamble. 

There is no 'due process clause’ in the Consti¬ 
tution of India and hence the considerations, 
which govern the interpretation of the ‘due pro¬ 
cess’ clause in the United States Constitution as 
reported in the American decisions need not be 
imported by the Courts when dealing with An. 14. 
Raj Sahiban Shersingh v. Stale of Rajasthan, 
1954 Raj L\V 296: ILR (1954) 4 Raj 3G5: AIR 
1954 Raj 65 (68) (Pt B) (Pr 15) (FB). 

5. Retrospective effect of the article. 


&-Arts. 14, 16 — Retrospective effect — De¬ 

fence Services — Seniority of clerks falling within 
category of Extra Temporary Establishment Ser¬ 
vice Order, dated 20-4-1955 passed by Ministry 
of Defence laying down rules — Discrimination 
between Extra Temporary clerks and Temporary 
clerks — Constitutionality of Order, if can be 
challenged under Arts. 14 and 16 — Effect of 
Army Instructions, of 1945 and 1946 and Order of 
Government of India, dated J 9-8-1949. 


had 

date 


to 
wh< 


I he Ministry of Defence passed an order o 
JO-4-1955 by which in modification of certai 
orders passed previously, certain rules were lai 
down lor the computation of the seniority c 
clerks 1 ailing within the category ol Extra Tempo 
■ ary Establishment Service. The petitioner, wh 
was employed by the Ministry of Defence in 194 
as an Extra Temporary Establishment clerk, club 
.enged the constitutionality of the order unde 
Arts. |4 and 16 of the Constitution. It was th 
vase of the petitioner that by reason of certai 
orders ot Government there was an amalgarnatio 
<>1 the service known as the non-industrial slat 
*. n fbe Extra temporary Establishment with thos 
* n the Jemporan Establishment and that, as 
>(‘siilt, seniority in both these services 
reckoned on tin* same basis, viz., the 
anv employee (altered service. 

field, that as bclore January 26, 1950, by rcast 
•i outers passed by Government, the rights of t] 
petitioner and those like him had become settle 
the petitioner could not invoke the constitution 
guarantees under Part III of the Constitution f 
'heir cut ore* aunt. lor challenging the legality 
the orders passed before the Constitution, as tl 
Constitution was not retrospective. The Ext 
I cm pen ary Establishment came 1jy reason of 11 
Aim\ Insli uclions ol 1946, in regard to their o\\ 
service, to he governed by unilorm conditions < 
service, grades ot pay, allowances, etc., (as in tl 
use ol temporary clerks under the Army Instru 
*i°n> ol 1945) with option to the members of th 
M-nice to opt for the new conditions which wou 
na\e ell eel, again 1 rom September 1, 1944 

die event of their so opting. Rut the effect < 
me two Army Instructions was that the two se 
mccs remained separate and were not amalgama 
(^d into unified Service. In the absence of ? 
express provision providing for a common has 
°t xeniority based on lengtli of service of tl 
personnel falling under the two groups there w; 

no intention of providing a common rule for dele 
mining seniority. 

On the date when the Constitution came ini 
(nice the position was that for the determinatie 
ol the relative seniority between the Extra Tempi 
Carv clerks and the Temporary clerks, while i 
the ease of the former the dale from whi, h the 


should be deemed to have come into the regular 
establishment and the common roll was August 1, 
1949, in the case of the latter it was from the 
date when they entered service. On this basis 
the petitioner (Extra Temporary clerk) could 
obviously not claim that any rights as to senio¬ 
rity which he possessed on the date when the 
Constitution came into force were, in anv way, 
restricted or denied to him by the impugned order 
ot April 20, 1955. In the circumstances the alle¬ 
gation that there had been an infringement of thr 
fundamental right of the petitioner to equal pro¬ 
tection of the laws under Art. 14 or equality of 
opportunity lor employment under Art. 16 (l) 
must be held to have no factual basis. Kunj 
Behari Lai Agarwal v. Union of India, (1963) 2 
SCJ 217: (1963) 2 SCR 1: (1962) 2 SCA 628: AIR 
1963 SC 518 (524, 525, 526. 527) (Prs 16, 17, 21, 
23). 

9 —Art. 14 — Retrospective effect — Proceed¬ 

ings challenged completed prior to Constitution — 
Proceedings cannot be challenged under Art. 14 
after Constitution came into force. 

Proceedings under S. 29, Income-tax Act, com¬ 
pleted before the coming into force of the Consti¬ 
tution, cannot be challenged under Art. 14 of 
the Constitution; for it is well settled that the 
Constitution is prospective and not retrospective. 
Ran jit Singh v. Commr. of I.-T., U. P., (1961) 42 
ITR 761: AIR 1962 SC 92 (96) (Pt A) (Pr 9). 

9-Art. 14 — Scope — Retrospective effect. 

Article 11 ot the Constitution has no retrospec¬ 
tive operation; it does not vitiate transactions even 
if patently discriminatory .which are completed 
before the commencement of the Constitution. AIR 
1953 SC 156 and AIR 1952 SC 235, Rel. on. Jagan- 
nalh Prasad Sharma v. State of U. P., ILR (1961) 

2 All 167: (1962) 1 SCR 151: (1963) 1 SCJ 115: 
(1961) 2 Lab LJ 166: AIR 1961 SC 1245 (1251, 
1252) (Pt C) (Prs 11, 13). 




Ail. 4 — Retrospective effect of the article. 

When an Act was valid in its entirety before 
the dale of the Constitution, the part of the pro¬ 
ceedings regulated by the special procedure and 
taken during pre-Conslilution period cannot be 
questioned however discriminatory it may have 
been, but if the discriminatory procedure is con¬ 
tinued after the dale of the Constitution, then a 
person prejudicially affected by it can legitimately 
ask why he is now being differently treated from 
others similarly situate. AIR 1951 SC 128 -MR 

1952 SC 235, AIR 1953 SC 146. AIR 1953 SC 287, 

1 oil. Since Meenakshi Mills, Ltd. v. Visvanatha 
Saslri, 1955 SCJ 62: (1955) 1 MLJ (SC) 21: 

(1955) Andhra \VR (SC) 21: (1954) 26 ITR 713- 
1954 SCA 1271: AIR 1955 SC 13 (18. 19) (Pt D) 
(Pr 14). 1 

•-Art. 14 — Retrospective effect. 

I he Constitution has no retrospective effect and 
even it the law is in any sense discriminatory, it 
must be held to be valid for all past transactions 
and 1 or enforcement of rights and liabilities ac¬ 
crued before the coming into force of the Consti¬ 
tution. Ilabecb Mohamed v. State of Hyderabad 

1953 SCJ 361: 1953 Cr LJ 1158: ILR (1953) Hvd 
345: 1953 SCR 661: 1953 SCA 789: AIR 1953 SC 
287 (289) (Pt A) (Pr 4). 


•-Art. 14 — Retrospective effect. 

I here can he no question of infringement of 
the fundamental right under Art. 14 before the 
coming into force of the Constitution as the pro¬ 
visions of the Constitution relating to fundamental 
rights have no retrospective operation. AIR 1951 
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SC 128, Foil Lachmandas Kewalram v. State of 

scj “= A,n 


• Art. 14 — Retrospective operation. 

Proceedings under S. 409, Penal Code, against 
a public servant were started in 1949 and the 

i950- ,tuUon came int0 force on 26th Januar y. 

I** 6 *,' 1 ’ tha ‘ these Proceedings could not be chal- 
'®“ g „ ed °" ‘he ground of discrimination, because 
retrospective effect cannot be given to the pro¬ 
visions of the Constitution. AIR 1953 SC 156, Foil. 
,? v - Sta,e > ‘955 All LJ 224i 1966 Cr 

(FB) 545 AIR 1955 AH 275 (283) (P * C) (Pr 


• Art. 14 — Applicability. 

Article 14 has no retrospective operation. Hiran- 
(pTq) (Pr 66MFB). AIR 1954 ASSam 224 (254) 

7 -—Art. 14 — Constitutionality of Act — To be 
judged °n, as it exists on date of determuia- 

iRTfil e ee ,? 0 J? ba }' Clt Y Land Revenue Act (2 of 
18/6), S. 13, Proviso. ILR (1956) Bom 136. 


Art. 14 — No retrospective operation — Order 
ot reversion of civil servant passed prior to Con¬ 
stitution — Cannot be challenged under Arts. 311 
and 14. See Ibid, Preamble. AIR 1963 Hyd 98. 


6. Presumption as to constitutionality. 

-Art. 14 — Challenge to validity of statute nn 
ground of contravention of Article - Pleading and 

When a citizen wants to challenge the validity 

Art 14 statut ?,. on ‘ he ground that it contravenes 
. 14, specific, clear and unambiguous allega¬ 
tions must be made in that behalf and it must 
be shown that the impugned statute is based on 
discrimination and that such discrimination is not 
referable to any classification which is rational and 
which has nexus with the object intended to be 
achieved by the said statute. V. S. Rice and Oil 

5““. s /• S J ate of Andhra Pradesh, AIR 1964 SC 
1781 (1788, 1789) (Pt D) (Pr 22). 

• Ar I; 14 ~ Legislation whether dlscrimlna- 
, ® r y. ~ .Burden of proof — Burden is on person 
challenging legislation as discriminatory. 

Under the law it is for the person who assails 
a legislation as discriminatory to establish that 
it is not based on a valid classification and this 
burden is all the heavier when the legislation 
under attack is a taxing statute. (1940) 309 U. S. 
od, Kel. on. East India Tobacco Co. v. State of 

tp P i /*^ 62 13 STC 529: AIR 1962 sc 1733 


Art. 14 — Presumption in favour of consti¬ 
tutionality of enactment. See Constitution of India 
Art. 13. AIR 1959 SC 942. 


? *9 — Retrospective effect — 

Constitution is prospective and cannot retrospec¬ 
tively free a sale from incident to which it was 
subject on date it was effected — Chap. 14, Berar 
Land Revenue Code (1829) cannot be said to be 

rendered void because of Art. 13 (1) — Sales 

prior to Constitution are subject to right of pre- 
umption Claim to fundamental rights cannot be 

vr !? res P ec * of those sales. See Constitution 
of India, Art. 13. AIR 1955 Nag 225 (FB). 

-- Art. 14 — Civil P. C. (1908), S. 133 — Noti¬ 
fication under, exempting Rana of Kothi from 

personal appearance — It continues to be valid 
after coming into force of Constitution. See Civil 
P. C. (1908), S. 133. AIR 1952 Punj 97. 

~ Art. 14 Scope and effect of — Provision 

has no retrospective effect — Claim of mortgagee 
for interest in disregard of principle of Damdupat 
for period before commencement of suit though 
after commencement of Constitution could not be 
allowed. ILR (1960) 10 Raj 309. 

Arts. 14, 19, 31 — Rajasthan Foodgrains Con¬ 
trol Order (1949), Cl. 25 — Validity. 

Order freezing stock of applicant passed in 
March 1949 under Marwar Foodgrains Release 
Order (1946) — But order to sell freezed stock 
at certain rate per maund to certain person pas¬ 
sed on 3-1-1951 — Order for sale of the grain must 
he deemed to be an order under Cl. 25 of the 
Rajasthan Foodgrains Control Order, 1949 — 

Arts. 14 and 19 (1) (f) of the .Constitution held 
had no application, for the freezing took place 
before the Constitution came into force — But 
that pari of Cl. 25 ol the Rajasthan Foodgrains 
Control Order, 1949, which provided that freezed 
stocks shall be liable to be requisitioned or dis¬ 
posed of under orders of the appropriate autho¬ 
rity at the rate fixed for purposes of Government 
procurement was void in view of Art. 19 (1) (g) 
of the Constitution — Further, this part of Cl. 25 
was also void under Art. 31 (2) of the Consti¬ 
tution. AIR 1952 Raj 74, Foil. ILR (1951) 1 Rai 
692: AIR 1952 Raj 79 (80) (Pt C) (Pr 10) (DB). 


•-Art. 14 — Scope 

stitutionality. 


— Presumption as to cod* 


While Art. 14 forbids class legislation it does 
not forbid reasonable classification for the pur¬ 
poses of legislation and in order to pass the test 
of permissible classification two conditions must 
be fulfilled, namely (i) the classification must be 
founded on an intelligible differentia which dis¬ 
tinguishes persons or things that are grouped to¬ 
gether from others left out of the group and (ii> 
such differentia must have a rational relation to 
the object sought to be achieved by the statute in 
question. The classification may be found-ed on 
different bases namely, geographical, or accord¬ 
ing to objects or the occupations or the like and 
what is necessary is that there must be a nexus 
between the basis of classification and the object 
of the Act under consideration. There is always a 
presumption in favour of the constitutionality of 
an enactment and the burden is upon him, who 
attacks it, to show that there has been a clear 
violation of the constitutional principles. The 
Courts must presume that the legislature under¬ 
stands and correctly appreciates the needs of its 
own people, that its laws are directed to problems 
made manifest by experience and that its dis¬ 
criminations are based on adequate grounds. It 
must be borne in mind that the legislature is free 
to recognise degrees of harm and may confine its 
restrictions to those cases where the need is 
deemed to be the clearest and* finally that in 
order to sustain the presumption of constitutiona¬ 
lity the Court may take into consideration mat¬ 
ters of common knowledge, matters of common 
report, the history of the times and may assume 
every state of facts which can be conceived exist¬ 
ing at the time of legislation. AIR 1958 SC 731, 
Foil. AIR 1951 SC 41 and AIR 1955 SC 191 and 
AIR 1958 SC 538, Ref Kerala Education Bill In re. 
1958 Ker LJ 465: ILR (1958) Ker 1167: 1959 SCJ 
321: 1959 SCR 995: 1959 SCA 450: AIR 1958 SC 
956 (972) (Pt D) (Pr 15). 


•-Art. 14 — Application of presumption ot 

constitutionality of an Act—(Interpretation of a 
Statute — Presumption of constitutionality). 


3 101 


CONSTITUTION OF INDIA (1950), Art. 14. Note 6 


Though the presumption is in favour of the 
constitutionality of a legislative enactment and it 
has to be presumed that a legislature understands 
and correctly appreciates the needs of its own 
people, when on the face of a statute there is no 
classification at all, and no attempt has been 
made to select any individual or group with refer¬ 
ence to any differentiating attribute peculiar to 
that individual or group and not possessed by 
other, this presumption is of little or no assistance 
to the Slate. (1897) 165 U. S. 150 Ref. Ram Prasad 
Narayan Sahi v. State of Bihar. 1953 SCJ 267: 1953 
BLJR 318: 32 Pat 375: 1953 SCA 578: 1953 SCR 
1129: AIR 1953 SC 215 (220) (Pt B) (Pr 19). 


•--Art. 14 — Legislative discrimination — Pre¬ 

sumption — Burden of proof — Discretion of 
Legislature — Right of Court to question. 

A law applying to one person or one class of 
persons is constitutional if there is sufficient basis 
or reason for it. Any classification which is arbi¬ 
trary and which is made without any basis is 
no classification and a proper classification must 
always rest upon some difference and must bear 
a reasonable and just relation to the things in 
respect of which it is proposed. 

Phe presumption is always in favour of the 
constitutionality of an enactment, and the burden 
is upon him who attacks it to show that there 
has been a clear transgression of the constitutional 
principles. 


Per Das, J.:— If there is a classification, the 
Court will not hold it invalid merely because the 
law might have been extended to other persons 
who in some respects might resemble the class 
for which the law was made for the legislature 
is the best judge ol the needs of the particular 
classes and to estimate the degree of evil so as 
to adjust its legislation according to the exigency 
tound to exist. If, however, there is, on the face 
oi the statute, no classilication at all or none 
on the basis oi any apparent difference specially 
peculiar to any particular individual or class and 


not applicable to any other person or class of 
persons and yet the law hits only the particular 
individual or class it is nothing but an attempt 

i ft ^ ti t an individual or class for 
discriminating and hostile legislation. The pre¬ 
sumption in favour of the legislature cannot in 
such a case be legitimately stretched so as to 
throw the impossible onus on the complainant to 
prove affirmatively that there are other indivi¬ 
duals or class ol individuals who also possess the 
precise amount of the identical qualities which 
are attributed to him so as to form a class with 
him. Cliaranjit Lai Chowdhury v. Union of India, 
64 Mad LW 47: AIR 1951 SC 41 (44, 45, 65) 

(Pt C) ( n rs 8, 10, 83). 

Arts. 14 and 226 — Presumption as to exist¬ 
ence of stale of facts sustaining classification can 
he made Counter-allidavil by Government not 
staling reasons for classification — Grievance can¬ 
not be made. See Ibid Art. 226. AIR 1955 All 
33 (DBj, 


-Art. 14 — Presumption as to constitutionality. 

There is always a presumption in favour of the 
constitutionality of an enactment and the burden 
is on the person who challenges it to establish 
that there has been a clear transgression of the 
constitutional limits. (1904) 1 ITJ 33: (19G4) 1 

'Kill 'VR 42: (1905) 55 ITR 159: !LR (1905) 
'"dll Pra 325: AIR 1905 Audli Pia 190 (209) 

<I’t B) (Pr 25) (DB). 


——Ail. 14 -— Principles as lo 
legislation — In considering 
legislation a consideration to be 


judicial review 
the validity of 
borne in mind 


of 

a 

by 


he Court is that there is a strong prestimp 
non in lavour ol the validity of legislative classi¬ 
fication and it is for them who challenge it as 
arbitrary and unconstitutional to establish it 

beyond all doubt. See Ibid, Art. 13. AIR 1959 

Andh Pra 461 (DB). 

— Classification 
Onus fo proof. 


Art. 14 


Presumption as 


lo validity — 

Thcic is a strong presumption in lavour of the 
validity of legislative classification and it is for 
those who challenge it as unconstitutional to allege 
and prove beyond all doubt that the legislation 
arbitrarily discriminates between different persons 
similarly circumstanced. AIR 1954 SC 314* 1954 
SC J 39°: (1954) 1 MLJ 619 (SC), Rel. on ’ B Irua 

(Pt Q)° (p A 91) m (SB)^ 1935 Assam 249 (278) 

■>32] lCVCrSed 00 another point in AIR 1961 sc 


7^ 1, — Discrimination — Burden ol prool 

>Vhat challenger must prove. 

1 here is a picsumption in favour of the consti¬ 
tutionality of a notification issued by the Govern¬ 
ment under a statute; AIR 1951 SC 41, Rel. on. 

When a legislative enactment is challenged 
being discriminatory, the challenger must' prove 
that the enactment is not based on any classifica¬ 
tion at all or that it is based on a classifica- 
lion which is not founded upon any intelligible 
diilerentia having a rational relation io the object 
sought to be attained by the enactment when a 
notification issued by Government in pursuance of 
the power conferred upon it by the statute is chal¬ 
lenged under Art. 14 as being discriminatory. The 
challenger must prove further that the discrimina¬ 
te 11 is intentional and purposeful. 61 Bom LR 
764: ILR (1959) Bom 1175: (1959) 2 Lab LJ 578- 

UDB) 1960 BOm 2 " (3 ° 6, 3 ° 7) (Pt D) (Prs 21 * 22 * 


i. it 


ruiwaiu ^onuacis 




/ V --* --- wvio \ 1 iLw Uld L1UI1 I 

(1952) S. 1 Validity of Act — Does not contra- 
vene Art. 14 — Classification allowed by Art 11 — 
Presumption of validity of Act — Onus of proof 
See forward Contracts (Regulation) Act ( 1950 ) 

S. 1. AIR 1959 Cal 89. 

^Reversed on another point in AIR 1963 SC 
90 # J 


• Art. 14 — Constitutionality of Act — Pre¬ 
sumption in favour of. 

There is always a presumption in favour of the 
constitutionality of a legislative enactment. This 
presumption can of course be rebutted if the 
Constitution warrants such a course. Gian Chand 
v. Stale of J. & K., AIR 1057 J. & K. 32 (37) 
(Pt D) (Pr 10) (FB). 

—Art. 14 — Presumption as to constitutionality 
of enactment — Limits of. 


I here is a presumption in favour of the Con¬ 
stitutionality of an enactment and the burden is 
upon the person challenging its validity to show 
that there has been a clear violation of the con 
slilutional guarantee. It must be presumed that 
the Legislature understands and correctly appre 
ciates the needs of its own people and its laws 
arc directed to problems made manifest by expe¬ 
rience and that its discriminations are based on 
adequate grounds. At the same time, while good 
faith and knowledge of the existing conditions on 
the part of a Legislature are lo be presumed, if 
ex facie there is nothing in the law or the sur¬ 
rounding circumstances to show the basis of classi¬ 
fication, the presumption of constitutionality can¬ 
not be resorted lo for holding that the ‘discrimina¬ 
tion’ is justified for some undisclosed and uq. 
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known reasons. 1961 MPLJ 652: 1961 Jab LJ 

Si, *Sf « “ » 

^Reversed on another point in AIR 1964 . SC 

~ Art - 14 — Arbitrariness of classification ~ 
Onus to prove — There is a strong presumption 
m fa\our of validity of legislative classification 
and it is for those who challenge it as arbitrary 
and unconstitutional to establish it beyond all 
doubt. AIR 1954 Mad 377 (379) (Pi D) (Pr 6) 

\ LJ D j t 

^ Presumption as to constitutiona¬ 
lity. 

There is a strong presumption in favour of the 
constitutional validity of a law made by a compe¬ 
tent Legislature; and it is the duty of the Courts 

to adopt such construction as will, without doing 
violence to the language of the statute or words 
used, reconcile it with the Constitution. In order 
that the Act may be invalid the opposition between 
the Constitution and the Act must be of the 

clearest possible nature. AIR 1951 SC 41, Ref. 

Bhgurao v. S. D. 0. Chandur-Morsi, ILR (1954) 
Nag 816: 1954 Nag LJ 667: AIR 1955 Nag 1 (3) 
(Pt A) (Pr 6) (FB). 

-Art. 14 — Presumption as to constitutionality. 

There is a presumption of the validity of the 
legislative classification. 1956 BLJR 760: 1956 Pat 
LR 540: ILR 35 Pat 847: AIR 1957 Pat 44 (51) 
(Pt G) (Pr 18) (DB). 

- Art. 14 — Constitutionality of statute and 

statutory notifications — Presumption — There is 
always a presumption in fayour of the consti¬ 
tutionality of a statute. A similar presumption 
is also permissible with respect to statutory noti¬ 
fications. Besides, in order to make a legisla¬ 
tion effective it is desirable to place broader 
construction on its provision and while construing 
Art. 14 of the Constitution the Courts should not 
adopt a doctrinaire approach which might choke 
all beneficial legislation. AIR 1960 Punj 176 (178) 
(PI D) (Pr 5). 


RaL 4 ° f 2002 ^ under which dues to the 

‘Stflft expressly included in the definition of 
Mate dues with respect to it. The different!-* 
between the Patiala State Bank and the other 
Banks has a rational bearing on the object of 
he legislation. If the funds of the Patiala State 
Bank are State I unds, a law which assimilates 
ihe procedure for the determination and recovery 
of amounts due to the Bank from its customers- 
to that prescribed for the determination and re¬ 
covery of arrears of revenue must be held to have 
a just and reasonable relation to the purpose of 
the legislation. A law which provides for State 
lunds being advanced to customers through State 
Bank can also provide for its being recovered in 
the same manner as revenue. 

In setting up separate authorities for determina- 
non of the disputes the Patiala Recovery of State 
Dues Act does not infringe Art. 14 of the Consti¬ 
tution. Nor can the impugned Act and Rules 
made thereunder be attacked as offending Art 14 
after the merger of the Pepsu Union in the State 
of Punjab under the States Reorganization Act, 
1956, on the ground that they continue to be in 
force in the territories of the erstwhile Pepsu 
Union, but have no operation in the other parts 
ol the State of Punjab. Prior to the integration 
there could be no question of discrimination under 
Art. 14 because that can arise only with reference 
to a law passed by the same authority. And if 
after reorganisation of States and integration of 
the Pepsu Union in the State of Punjab, different 
laws apply to different parts of the State, that 
has always been recognised as a proper basis of 
classification under Art. 14. AIR 1959 Punj 440; 
Affirmed. 

Per Subba Rao, J., Contra.—The provisions of 
the Patiala Recovery of State Dues Act are consti¬ 
tutionally void as they infringe Art. 14 of the 
Constitution. 

It must be remembered that a citizen is entitled 
to a fundamental right of equality before the law 
and that the doctrine of classification is onlv a 
subsidiary rule evolved by Courts to give a prac¬ 
tical content to the said doctrine. 


• -Art. 14 — Presumption as to constitutiona¬ 

lity. 

There is undoubtedly a presumption in favour 
of the constitutionality of a legislation. The pre¬ 
sumption is available whether the provision im¬ 
pugned is the product of a democratic legislature 
or a proclamation, i.e., of His Highness the 
Maharaja of Cochin. There is no justification for 
the distinction based on the legislative source. 
Tainath Mosque v. Vakhan Joseph, 1955 Ker LT 
406: ILR (1955) TC 428: AIR 1955 Trav-Co 227 
(230) (Pt F) (Pr 14) (FB). 

7. Legislation affecting single person. 

• -Art. 14 — Legislation affecting single person 

— Special procedure for recovery of dues from 
customers of State Bank — Law providing for 
recovery in the same manner as revenue — Terri¬ 
torial discrimination due to historical reasons — 
No contravention of Art. 14 — Patiala Recovery of 
State Dues Act (4 of 2002, Bk.) — Constitutional 
validity. 

Per Majority.—While Art. 14, prohibits discri¬ 
minatory legislation directed against one individual 
or class of individuals, it does not forbid reason¬ 
able classification, and for this purpose even one 
person or group of persons can be a class. 

The Patiala State Bank is a class by itself and 
it will be within the power of the State to enact 
a law, for example, Patiala Recovery of State Dues 


The guarantee of equal protection applies 
against substantive as well as procedural laws. 
It is clear that under our Constitution every per, 
son is entitled to equal treatment under similar 
circumstances in the matter of his access to courts 

If there is a reasonable basis for the classifica¬ 
tion, special tribunals may be created for the 
trial of cases of a special nature; but even so, if 
is not permissible to make differentiation between 
cases belonging to the same class or nature. 

The historical origin of the bank, in the circum¬ 
stances, has no relevance, for the Court is judg¬ 
ing the constitutional validity of the provisions 
of the Act in respect of debts advanced after the 
advent of the Constitution. The complaint is that 
the Act, in effect and substance, empowers their 
creditor to determine the extent of their liability 
and to decide on their objections to the credi¬ 
tor’s claims, and that the said procedure is against 
all principles of natural justice. It is no answer 
to that argument that the creditor, being a depart¬ 
ment of the Government, can be relied upon to 
decide the case fairly, after following the^ princi¬ 
ples of judicial procedure. Lachhman Dass v. State 
of Punjab, (1963) 2 SCR 353: AIR 1963 SC 222 
(232, 233, 239, 240, 241, 242, 243) (P* C) (Prs 22, 
23, 24, 50, 51, 52, 53, 56, 57, 58* 59). 

•-Art. 14—Legislation for single individual — 

Industrial Disputes Act (1947), S. 7-C (b) (Punj) 
— Not ultra vires Art. 14 on ground of singling 
out particular individual for benefit. 
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The amendment of S. 7-C (b) by the Punjab 
Act (VIII of 1957) is of general application, the 
age being raised to sixty-seven with reference to 
all persons holding the ofTice under that section. 
The occasion which inspired the enactment of the 
statute might be the impending retirement of a 
particular individual. But that is not a ground 
tor holding that it is discriminatory and contra¬ 
venes Art. 14 when it is, on its terms, of general 
application. AIR 1953 SC 91, Disting. Atlas Cycle 
Industries Ltd., Sonepat v. Their Workmen, (1962) 
2 SCA 511: (1961-62) 21 FJR 517: (1962) 1 Lab 
LJ 250: AIR 1962 SC 1100 (1106) (Pt C) (Pr 17). 

• -Art. 14 — Tibbia College Act (V of 1952), 

S. 1 — Validity of Act — Classification under 
Art. 14 — Even one institution may be a class 
— Unreasonableness of selection — Burden to 
prove is on party attacking validity — Act held 
did not contravene Art. 14. See Tibbia College 
Act (5 of 1952), S. 1. AIR 1962 SC 458. 

• -Art. 14—Notification revoking previous noti¬ 

fication granting trial by jury — Revocation in 
respect of accused in particular cases only — Noti¬ 
fication is void — Notification is also bad under 
Art. 14 — Classification is not based on substan¬ 
tial distinction — That the cases involve mass of 
evidence is no basis of classification. See Crimi 
nal P. C. (1898), S. 269. 1954 Cr LJ 1036: AIR 

1954 SC 424. 

-Art, 14 — Scope. 

One man classification may not infringe Art. 14. 
'A here the State Government having refused to 
correct his dale ot birth in the service register 
(he petitioner a Government servant, tiled a writ 
petition and it was clear that for nearly 24 years 
the date oj birth entered in the service register 
had been treated as correct. 

Held, that the long silence of nearly 24 years 
formed a rational basis of refusing the petitioner's 
request. (1959) 2 Lab LJ 567: AIR 1960 Andh Pra 
363 (364) (Pt A) (Pi- 3). 

14 — Legislation aiTeeting single person 
Corporation created by Rehabilitation Finance 
Administration Act (1948) is creditor of public 
character and class by itself — Additional sum¬ 
mary procedure to recover loans given to such 
a creditor under S. 15 of the Rehabilitation 
inance Administration Act, 1948 is discretionary 

"ith Administration — Art. 14 of tlie Constitution 
fs not violated. 

The Rehabilitation Finance Administration, a 
Corporation created by the Rehabilitation Finance 
\dministration Act, 1948, is a class by itself. It 
is not like an ordinary creditor. It will he seen 
(com the analysis ol the statute that it deals 
Ai fh public lunds and it gives facilities to a spe- 
•ilied class of borrowers and not all borrowers. 
All the lea lures of provisions of the Act go to 
jio\, that the Rehabilitation Finance Administra¬ 
tion is a creditor of a public character and is a 
;. lass 1) .V dsell and can he rationally separated from 
the other class ot creditors. That also is reason- 
.be classification with intelligible and rational 
ditlereritia. In such a context, that additional re- 
nied> as gi\en to such a creditor to recover rnone\ 

I rom such a special class of borrowers, is not at 

all discriminatory so as to violate Art 14 of tin* 
r. oust i lu lion. 

An Administration like the Rehnbililion 
h inance Administration under the Rehabilitation 
finance Administration Act, 1948 is not the State 
or the Government itself, hut that does not make 
‘die multiple remedies and their choice consti¬ 
tutionally bad. A summary procedure to recover 


the loan as arrears of land revenue in the context 
of the Rehabilitation Finance Administration Act 
is not discriminatory at all. Section 15 of the Act 
says that this is without prejudice to any other 
remedy provided by law. The discretion is cer¬ 
tainly and rightly left with the Administration as 
creditor. It may in certain cases be quite justified 
in exercising its discretion to proceed against a 
borrower by way of a suit or by other remedies 
provided by law. That does not make S. 15 of 
the Act itself unconstitutional or violate Art. 14 
of the Constitution. AIR 1960 Cal 159 (SB) and 
AIR 1954 SC 545 Disting.; AIR 1961 SC 828, Ap¬ 
plied; (S) AIR 1957 SC 397 and AIR 1963 SC 
222 and (S) AIR 1955 SC 191 and AIR 1961 SC 
1704 and AIR 1956 SC 20 and AIR 1957 SC 688, 

Foil. AIR 1965 Cal 220 (221, 225) (Pt A) (Prs 14, 
19). 

Art. 14 — Classification allowed under the 
Article — Nature of —- Fixing of grades by Life 
Insurance Corporation —- Held on facts that there 
was no discrimination. 

Article 14 of the Constitution permits a classi¬ 
fication which is reasonable and even a single indi¬ 
vidual can be treated as a class by himself, if 
there are special circumstances or reasons appli¬ 
cable to him alone and not applicable to others 
and that the difference which will warrant a 
different classification need not he great. It must 
be real and substantial and must bear some just 
and reasonable relation to the object. 

Held, on facts that the whole scheme of genera) 
integi alion v»as dealt with by the Life Insurance 
Corporation on individual basis* having regard to 
the special terms and conditions prevailing in 
individual cases, and that there was not sufficient 
material before the Court to come to a finding 
that there had been a discrimination in the case 
ol the applicant. Misc. Judicial Cases Nos. 164 
^nd 7/8 of 1958, dated 12-1-60 (Pat), Rel. on 
(1962) 32 Comp Cas 486: AIR 1961 Cal 285 (288, 
289) (Pt B) (Prs 20, 21) (DB). 

—Art. 14 — Reasonable classification — Orien¬ 
tal Gas Company Act (XV of 1960) — Validity. 

The surrounding circumstances in (he objects 
and reasons of the Oriental Gas Company Act 
and the provisions of the Act sufficiently and 
amply demonstrate ttiat it is a piece of legisla¬ 
tion affecting ‘gas and gas works’ and a piece 
of legislation needed for public purpose and was 
a valid piece of legislation needed for manage, 
ment and control ol Oriental Gas Company Limit* 
od which had fallen into low supply ol gas require- 
ed for public undertaking, authorities and the 
general public. There was reasonable and inlel- 
egiblc classification of the only gas company in 
Calcutta and this had rational relation to (]v 

object sought to he achieved by the statute i‘n 
question. AIR 1958 SC 538, Rel. on. 65 OaJ WN 

o4,>: AIR 1961 Cal 267 (282, 283) (P| F) (p r ; j8 ) 

I Reversed on another point in AIR 1 90° SC 
1044.] 

• 14 — Classification — Validity. 

According to (lie decisions reported * in hi? 
1951 SC -11 and AIR 1952 SC 123 in certain c ) 
cu instances classification may lie held valid even 
though only one corporation or one individual mv 
constitute a class. Gian Chand v. Stale of V 

(FB) 1057 J & K 32 (36 > < P ‘ B) (Pr 4 f 

~Art. 14 — Discrimination — Provision fc, 
special case — FITcct of — (Municipalities *— 

ofTmn. M,,nlc ' pa » ,, «‘» Act (XXH] 
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CONSTITUTION OF INDIA (1950), Art. 34, Note 7 


< r! assiflca ‘ i °n appears lo be a reason- 

thi* it w^ih,, 011 f, d lhere is nothin K to show 
not tii ft! ! Petitioner company as such and 

-d tn L h t0 K wl ! lch , “ belongs that was intend- 

fee■ the flct /hai ,b * particular levy of licence 
ee, the lact that the company happens to be 

the only one of its class does not make the lew 

ZFSSZK- J rava ? core Ra yons Ltd. v. Munb 
up_al Council, Perumbavoor, 1957 Ker LT 1165: 

i9o/ Ker LJ 1072: 1958 Mad LJ (Cr) 5* IT R 
<Pr l7) (FB*! 9: AIR W58 KM 149 (1 * 2) < Pt ^ 


4ion. 


Art. 14 — Principle of reasonable classifica- 


r * • i 1C !f does not destroy the powers of the 
Legislature to make law for a section of the com* 

;?^ n L y * u J a ? T ^ or a ^ ect ^ on of the community will 
i be .^. ad because it does not apply equally to 
other cit^ens of the country. The classification 
and differentiation created by a particular law 
. bas, however, to be not unreasonable or opposed 
lo the object which the legislation had in view. 

(Pr G 10) ’(DB) AIR 1955 PePSU 148 <152 ^ (Pt C * 

8. Personal and official privileges. 

-Art. 14 — Pending proceedings — Meaning of 
— Continuance of Commission after the Constitu¬ 
tion offends against Art. 14 of the Constitution of 
India — Privileges enjoyed by persons because 
ol association with ruling family cannot form 
reasonable basis for classification after the Con- 
stitulion. See Tenancy Laws — Hyderabad 
(Abolition of Jagirs) Regulation (69 of 1358-F) 

S. 21 (2), Proviso. AIR 1953 Hyd 100 (DB). ’ 

r"T Arf V 14 ~ S V il a ^inst Ruler of a former 
Indian Stale appointed Governor — Compliance 

with S. 86 read with S. 87-B, Civil P. C. as well as 
Art. 361 (4), Constitution of India necessary — 
Protection given to former Indian Rulers in res¬ 
pect of their personal rights and privileges does 
not violate Art. 14. See Civil P. C. (1908), S. 86 
AIR 1903 Mys 171. 

Art. 14 — Reasonable classification — Exemp¬ 
tion from attachment of properties of Royal 
family — Validity. * 

The notification of the former Ruler of Tonk, 
dated 25th November, 1934, which is published 
in the Tonk State Gazette of 1st December, 1934, 
and which exempted properties of persons belong¬ 
ing to the Royal family of Tonk from attachment 
is not based on a reasonable classification and 
therefore is invalid. 1957 Raj LW 202: ILR (1957) 

7 Raj 495: (S) AIR 1957 Raj 304 (304) (Pr 3) 
(DB). 

9. ‘The State 1 — Meaning of. 

*-Arts. 14 12 and 13 — Applicability — Noti 

tication by Government — Constitutionality of — 

If can be questioned. 

Article 14 protects all person from discrimina¬ 
tion by the legislative as well as by the executive 
organ ol the State. ‘‘State” is defined in Art. 12 
as including the Government and ‘law’ is defined 
in Art. 13 as including any notification or order. 
Hence it is open to a person aggrieved to question 
the constitutionality of a notification. Ram Krishna 
Dalmia v. Justice S. R. Tendolkar, 1958 SCA 754: 
1959 SCJ 147: (1959) 1 An WR (SC) 67: (1959) 

67: 16 Bom LR 192: 1959 SCR 279: 

AIR 1958 SC 538 (550) (Pt F) (Pr 14). 

^i&aito- 12 “ DiSCrimina ' l0n by csccu,hc *" 

EquaUty before the law and equal protection of 
ie laws include the conception that the law 


s b aTin every case ' Th e PP / iCati ? f u S c° Uld . be univer ' 

in ft T h h e e e?e?ut ^ 

dehberate systematic discriminat.on praciisif bv 

n execute e or administrative body or officer in 
carrying out the provisions of an Ac° W Mch 
themselves fair would be a violation nfnt “ 

ip. A discrimfnates h 

if Stale. 14 ~~ The Sfa,e ” ““ Board of Education 

!■ v« s t ool s ,r 

3») B0 “ 0 “ M B) 


Art. 14 — Scope. 

of A eouamv 8 h V P e f S nr Pr ?i ect . ion againsl non-observance 
1 equality before the law, only against the State. 

I he function of a University is merely to nrn 
mote education. It is not charged with anv Gov 

sTv m fs 1 Inf-““S' , 11 * only "here the Unf^r. 

l f T maintained by the State that an act of 

is repugnant to Art 14 nf 

(1963)° n Hvd l fi°BK W 4iR d |^ d u Iared invalid - IL R 
(Pr4) ”dB) 665: AIR 1954 Hyd 25 (27) (Pf ®) 


•Art. 14 


r/ a . , n . ^ a ^*L’ Authorities”, meaning w 
Karnataka Regional Engineering College Society 

of “Smt P ” n - aU A th , 0r io y fa * lin S within ‘he definition 

sw? .r&tt.Tsrc-“ **« 


^ ‘State’ — Meaning of. 

The word ‘the State’ is used in Art. 14 in the 

1 nf "it 6 un . derst00d in Art. 12, which takes 
t out of the category of the word “person”. It 

S | °?-- w hen the State engages in any activity 

Honw‘ S r° UtSlde ‘he scope of its ordinary func. 
lions of Government that the question of its being 
categorised as a person’ for purposes of Art 14 
can anse. AIR 1951 All 257 (FB), Rel. om 

Further, the State is not subject to Art. 14 solely 
because it enters into a contract. In respect of 
contracts also, the test is that they would be ex¬ 
cluded from the operation of Art. 14 if they are 
incidental to the ordinary functions of Govera- 

10)" (DB? 195 ° Nag 177 178, 1?9) (Pt C) <Prs 8 ’ 

10. Equality before the law as between State 

and subject. 

•-—AH. 14 — Limitation Act (1908), Art. 149 
- v alidity Object of limitation — Distinction 
between claims of Government and claims of indi¬ 
viduals — Based on rational basis — Art. 14 not 
contravened — Length of period being matter of 
legislative policy, Art. 14 not applicable. See Limi¬ 
tation Act (1908), Art. 149. AIR 1961 SC 1704. 


Art. 14 — Applicability. 


The principles governing Art. 14 not only ap¬ 
ply between individual and individual but also 
between one individual and a corporation or the 
State itself, and when the State itself discends into 
the arena of competition with private persons, it 
must compete with them on equal terms and noj 
claim preferential treatment. AIR 1951 All 257 
(FB), Ret. on. (1955) 6 STC 386: (S) AIR 1955 
All 585 (587) (Pt B) (Pr 11) (DB). 
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- Art. 14 — Equality before law belween Slalc 

and subject — (Employees 1 Provident Funds Act 
(1952), S. 16 — Validity). 

The Employees’ Provident Funds Act cannot be 
said to be discriminatory on the ground that S. 1 (> 

1 hereof makes (he provision inapplicable to the 
lactones belonging to Government or Local autho¬ 
rity. AIR 1954 SC 728, Foil. 1958 Nag LJ 490: 
60 Rom LR 1420: ILR (1959) Bom 416: (1959) 1 
Lab LJ 368: AIK 1959 Rom 60 (61) (Pt C) (Pr 6) 
< DR). 

-Art. 14 — Common law principle of priority 

>1 Stale debts -— Applicability alter the Constitu¬ 
tion came into force — Principle whether contra¬ 
venes Art. 14 of the Constitution. See Bombay 
City Land Revenue Act (2 of 1876), S. 13. AIR 
1955 Rom 305 (DR). 

♦ -Art. 14 — Reasonable classification — 

Entry 16, Sell. I. Roinbav Courl-Fees Act (36 of 
1959) — Validity. 

1 he litigant lax-payer has to pay court-fee when 
be prclcrs an application under S. 66 (2) of the 
income-tax Act to the High Court under entry 16 
'*1 S( h. 1 ot the Court-lees Act of 1959 and the 
• »mmissioner of Income-tax is not required to 
*) i\ an\ court-Jcc when he goes to 11 1 o High Court 
vilh an application under that provision. Govern 
menl is however a distinct class and also a taxing 
ulhorily. Stale ilsell imposes court-fees and there 
:,n he nothing objectionable in enacting that 
the ( nnunissioner of Income-tax should not he 
Uiider an obligation to pay court-fees under 
aitrv 16 in Schedule I of the Court-lets Act of 
1 953 when he prefers an application under S. 66 

* 2) to 11 High Court. The object ol the levy 
1 court -1 <*os is administration of justice and there 
s nexus between the basis of classification and 
die object ot the provision in question. lienee in 
lie provision ot entry 16* of Sell. I to the Couii- 

iocs A< t ol 1959 there is no unreasonable classi- 
aalion and there is nothing which can be said 
i be palpably unreasonable and arbitrary. C. N. 
,ln »s. v. Commr. ol Income-tax. Ahmcdabad. (1961) 

2 Guj LR 227: (1961) 2 Guj HCR 136: AIR 1961 
Guj 144 (149. 150) (Pi R) (Prs 21, 22) (FR). 

Art. 14 hquaiity before Ihc law as belween 
-Stale* and subject. 

4 he* l\\u words Stale and person appear in 
Nil. 14 and evidently the one docs not include the 
4hei, and lias its separate* import leading to the 
accessary inference that Art. 14 does not give 
•nv protective guarantee to an individual when 
’he discrimination is between him and the Stale. 
AIR 1956 Pepsu 3 (6) (Pt E) (Pr 11). 

~ 14 Scope — Stale reserving certain 

lights denied to other persons — Validity. 

Where the Stale acting as such reserves to it 
'Hi certain rights which arc denied to other per- 
<uns m similar circumstances ttu* provisions of 
Ail 14 are not violated. Idle* liberty guaranteed 
the due process clause of the American Consti¬ 
tution is the* liberty of natural and not artificial 
persons. 69 Punj LR 35: ILR (1957) Punj 310: AIR 
1957 Punjab 150 (152) (Pt R) (Pr 4) (DR). 

11. ‘Any person 1 . 

7 Art. 14 ‘Person — Slate, if person — Cr 
lb Code (1898), S. 417 (1) — If ullra vires. 

1 he 8lalc as representing the society is not in- 

• aided in the word person’ in Art. 14 of the Con- 
H'lntion. Merely because the Stale has been given 
t’a- right of appeal against an appellate order of 
•' <Hii11; 1 1 which right has not been given to a 
i i i \ ale individual, there* is no discrimination under 
N'4 It of Ihc Constitution. Hence S 417 (1) 

[Vol. 3.: Fn. D. 70. 


Cr. P. Code, is not ultra vires of the Constitu¬ 
tion. AIR 1957 Punj 150 and AIR 1955 Bom 305 
and AIR 1957 All 552 and AIR 1957 Andh Pra 
163. Rel. on; AIR 1955 SC 13, Disling. 1958 All 
LJ 193: 1958 All \VR (HC) 205: 1958 Cr LJ 710: 
1958 All Cr K 190: ILR (1958) 1 All 306: AIR 1958 
All 432 (435) (Pt A) (Pr 12) (DR). 

-Art. 14 — West Bengal Land Development and 

Planning Act (21 of 1948) — Validity. 

1 he A<4 cannot he held lo offend Article 14 
ol the Constitution on the ground that it discri¬ 
minates between Ihc citizens and non-citizens. ft 
mav he that the Act deprives a citizen of his pro¬ 
perly with a view to provide accommodation for 
refugee hut that does not offend Art. 14. The 
relugees form a class by themselves. They do not 
•stand on the same looting as a citizen. Their 
status and position are different. They are 
differently circumstanced. Moreover the Act does 
not expressly purport to he dealing with aliens. 
All immigrants need not necessarily he aliens or 
loreigncrs. Besides, the West Bengal Act was en¬ 
acted lor various other purposes which are men¬ 
tioned in S. 2 (d) ot the Act. Further merely 
because the application ot a particular statute may 
in some cases actually result in discrimination, it 
docs not make the whole Act void as offending 
Art. 14 of tin* Constitution. AIR 1951 SC 41. Foil. 
AIR 1951 Cal 539, Rel. on. 89 Cal LJ 301: AIR 
1952 Cal 679 (682) (Pt G) (Pr 6). 

Art. 14 — Discrimination belween citizens in 
a Stale and those outside it. 

In order to determine whether a particular order 
is discriminatory it is immaterial that the Act 
produces inequality between the citizens of the 
State affected by tlie Slate action and those out¬ 
side the State not so afTecled. The crucial teH 
is that the ambit of the powers possessed by the 
Slate Legislature depends upon the proper con¬ 
st ruction of the statute conferring those powers. 
Once that test is satisfied it matters not that in¬ 
equalities of any kind, as a result of comparison 
of interest of the citizens of the Stale and of those 
outside the State, are created. AIR 1953 Him Pra 
41 (46) (Pt I)) (Pr 23). 

; -Art. 14 — Person (Quaere) — Whether State 

is a person within the meaning of the article 

(1956) 2 Mad LJ 185: 69 Mad LW 678: AIR 
1957 Mad 23 (24) (Pt R) (Pr 5). 

-Art. 14 — Person, meaning of. 

The word ‘person’ in Art. 14 includes not only 
human beings hut also juristic person such as 
corporations. 

The Slate when it levies income-tax is not act¬ 
ing like a private person, hut is exercising its 
sovereign function, and therefore the State repre¬ 
sented by the Commissioner cannot be taken for 
the purpose of comparison in order to see whe¬ 
ther there is equality before the law. The sove¬ 
reign function of a Stale of levying a tax can¬ 
not he treated as a private function of the State 
which constitutes it a person within the mean¬ 
ing of Art. 14. (1954) 2 MLJ 285: (195-4) 25 

1TR 460: 67 Mad LW 528: ILR (1954) Mad 1236* 
AIR 1954 Mad 806 (809) (Pt D) (Pr 14) (DB). 

- Art. 14 — Article is not limited to citizens of 

India - (Obiter). (1953) 2 MLJ 61: 1953 Cri LJ 

1364: AIR 1953 Mad 729 (732) (Pt C) (Pr 14) 
(DR). ' 

•-A'l. 14 — Applicability — Article applies to 

citizens as well as non-citizens. Rorairajan v. State 
°1 Madras. (1950) 2 Mad LJ 404 : 63 Mad LW 
895: ILR (1951) Mad 149: 1950 Mad WN 8°7* 
AIR 1951 Mad 120 (131) (Pt G) (Pr 32) (FR)T * 
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CONSTITUTION OF INDIA (1950). Art. 14. Nole 11 

Tit _ m m * 


Distinction 


between State and person. 

Article 14 makes a distinction between ‘the 
Mate and person whereas the duty to guarantee 

4 1-1 1 * - *_ _ . • | i . ^ C8St on the State, 

the discrimination which it inhibits is between 

persons inter sc . Where therefore the State act¬ 
ing as such, reserves to itself certain rights which 
are denied to other persons in similar circum¬ 
stances Art. 14 ot the Constitution is not infringe 

f d - /<I£l 1933 Na " 35 - Rel - on. AIR 1955 Nag 
1-7 (1/8) (Pt R) (Pr 6) (DB). 8 

Art. 14 — ‘'Person” — Provincial Government 
exercising powers under S. 14, C. P. and Berar 
I ubhc Safety Act is not a “person” within the 
™^nmg of Art. 14 oi the Constitution. ILH 
(l"i2) Nag 830: 1953 Nag LJ 161: AIR 1953 Nag 
3o (36) (Pt A) (Pr 3) (DB). 

——A'l. 14 — ‘Any person’ — Discrimination 
between tenants of Government and of private 
landlord not unreasonable — Orissa Tenants Re¬ 
lief Act — Validity of — Orissa Tenants Relief 
Act (5 of 1955), S. 1. 

Even if it be held that Government as the 
landlord is a ‘person’ within the meaning of 
Art. 14 it cannot be said that the discrimination 
made between Government property and private 
property in the Orissa Tenants Relief Act is un¬ 
reasonable. ILR (1957) Cut 71: 23 Cut LT 67: 
AIR 1957 Orissa 56 (60) (Pt D) (Pr 12) (DB). 


said to offend against Art. 14 on ground of zonaX 
discrimination in application of these Acts. 

r J he Orissa Motor Vehicles (Regulation of Sta-e 

1947) aR and nd th PU n ,C ' Carr . i . er ’ s Service) Act (36 of 
1947) and the Orissa Motor Vehicles (Amend- 

Aid14 ifih r l 1 ?f 9 ? cannot be said t0 offend 
or 'territnriiu , Con ? tlt . ut,on on the ground of zonal 

these dls £, r ' minat,0 , n the application of 

these Articles. The zonal or territorial or geo¬ 
graphical division of several districts of the State 

Nilion.nl %t ,°, r T np emen ‘ a , tion of ,he scheme of 
or a TnSn'?« e , Tr ~ nsport by either the formation 
o a Joint-Stock Company or the running of the 

Shite transport Service was based on tile availabi- 

hty ot the transport services acquired by the 

,, a ® Government from the various merging States. 

f. uc , ® division was made having regard to 

,,'ni , si , uatl0n as thus obtained, no challenge 
could he made against it on the ground of dis¬ 
crimination or the denial of equal protection of 
aws. H hat was essential was that, as between 
tlie owners of stage carriage services operatin'- oi> 
a particular route or in a particular area, no dis¬ 
crimination should be made and all should he 
treated alike. It each one of such owners had 
the same Act applied to them they could not he 
heard to complain about any discrimination. 
Ramchandra v. State of Orissa, 1956 SCA 346 : 22 

qr‘i oo> 17 wn 195C SCC 184: 1956 SCR 28: 1956 

(Pr nj J: AIR 1956 SC 298 (303, 304) (Pt A > 


-Art. 14 — Person, meaning of. 

When the State is acting in its public capacity 
and in exercise of its ordinary governmental func¬ 
tions it will not come within the description of 
a ‘person’, as the term is used in the article. AIR 

1956 Pepsu 14 (16) (Pt D) (Pr 12) (DB). 

-Art. 14 — Applicability — ‘Any person’ — 

Meaning of — If includes States or Government. 

The natural and obvious meaning of the ex¬ 
pression ‘person’ is a living human being. In 
law the word includes natural persons and artifi¬ 
cial persons like corporations and joint stock 
companies, hut i! does not include a State or 
Government. Though in common parlance ‘Gov¬ 
ernment’ is synonymous with ‘State’, in actual 
fact the Stale is a country or assemblage of 
people while the Government is the political 
agency through which it acts. It is true that the 
State is capable of suing and being sued hut that 
is so not because the Stale is a person, but be¬ 
cause Art. 300 of the Constitution has made an 
express provision in that behalf. Thus neither a 
Stale nor a Government can fall within the am¬ 
bit of the expression ‘person’ appearing in Art. 14 
of the Constitution. 59 Pun LR 35: ILR (1957) 
Punj 310: AIR 1957 Punj 150 (151) (Pt A) 
(Pr 4) (DB). 


* *4 Marwar Land Revenue Act (40 of 

1949), Ss. 81 to 86 — Classification on territorial 
oasis Ss. 81 to 86 do not infringe Art. 14. 

W hat Art. 14 prohibits is the unequal treat¬ 
ment of persons similarly situated. Hence, when 
lie contention is (hat Ss. 81 to 86, Marwar Land 
Revenue Act are void as being repugnant to- 
Art. 14 ot the Constitution, then before the peti¬ 
tioners can claim the protection of Art. 14, it is 
incumbent on them to establish that the condi¬ 
tions which prevail in other areas in the State 

of Rajasthan are similar to (hose which obtain in 
Marwar. 

A classification may properly be made on terri¬ 
torial basis if that is germane to the purposes of 
the enactment. Having regard to the fact that the 
conditions ot tenants vary from locality to loca 
lity, a tenancy legislation, such as Ss/ 81 to 86 
ot the said Act, restricted to a portion of a Slate 
cannot be held on this ground alone to contra¬ 
vene Art. 14 of (he Constitution. (1878) 101 US 
22, Rel. on. Kishan Singh v. State of Rajasthan, 
1956 SCJ 14: (1955) 2 SCR 531: AIR 1955 SC 795 
(797) (Pt A) (Prs 3, 4). 

-Art. 14 — Validity of taxing statutes — Geo¬ 
graphical classification is permissible. AIR 1958 
Andh Pra 294, Rel. on. (1961) 2 Andh \VR 344: 
(1962) 13 STC 79: AIR 1962 Andh Pra 204 (210) 
(Pt B) (Prs 34, 35) (DB). 


12. Foreign corporations. 

•——Art. 14 — Sea Customs Act (1878), S. 52-A 
— Validity — Foreign company whose vessel has 
been confiscated is not entitled to challenge vali¬ 
dity ot S. 52-A as being ultra vires of Art. 14. See 
Sea Customs Act (1878), S. 52-A. 1964 (2) Cri 
LJ 234: AIR 1964 SC 1140. 

13. Territorial discrimination. 

•-Art. 14 — Territorial discriminations — 

Orissa Motor Vehicles (Regulation of Stage Car¬ 
riage and Public Carrier’s Services) Act (36 of 
1947), S. 4 — Orissa Motor Vehicles (Amend¬ 
ment) Aet (1 of 1949), S. 1 (3) — Acts cannot be 


“—Art. 14 — Territorial classification — Vali¬ 
dity — Reservation of seats for students of cer¬ 
tain cities — Effect. 

Article 14 of the Constitution does not inhibit 
territorial classification. All that is required is 
that the classification should be based on an in¬ 
telligible differentia and a nexus between the 
classification and the object of the enactment of 
a rule should exist. 

Thus the allocation of 30 per cent, of the seats 
to the students of Secunderabad and Hyderabad 
as against 70 per cent, of seats reserved tor the 
rest of the Telangana area does not infringe 
Art. 14 of the Constitution as. in that case, such 
a nexus subsists as the idea is to get the best 
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candidates for the purpose of qualifying them¬ 
selves to the medical profession. (1959) 2 Andh 
WR 15: ILK (1959) Andh Pra 137: AIR 1959 Andh 
Pra 437 (441, 442) (Pt E) (Pr 23) (DB). 

-Art. 14 — States Reorganisation Act (1956), 

S. 113 — Reservation of seals for students of 
transferred areas — No contravention of Art. 14. 
See States Reorganisation Act (1956), S. 113. AIR 

1959 Andh Pra 437. 

- Art. 14 — Motor Vehicles Act, Chap. IV-A — 

Scheme of motor transport — Discrimination — 
A zonal or territorial division of a dis¬ 
trict for implementation of the scheme for run¬ 
ning the State Transport service could not be 
treated as discrimination or denial of equal pro¬ 
tection of laws. See Motor Vehicles Act (1939) 
as amended by Act (100 of 1956), Ch. 4-A. AIR 
1959 Andh Pra 292 (DB). 

-Art. 14 — Territorial discrimination — Arms 

Act (1878), S. 29 — Docs not offend Art. 14. 

Section 29 of the Arms Act of 1878 is not un¬ 
constitutional and invalid and does not violale 
Art. 14 of the Constitution on the ground of terri¬ 
torial discrimination of one and the same offence 
in dillercnt areas, and it certainly does not do 
so in West Bengal State. AIR 1959 All 660 and 
AIR 1960 All 369 (FB), Dissent, from. 1962 (2) 

(>i LJ 33: AIR 1962 Cal 338 (346) (Pt A) (Pr 36) 
(DB). 

-Art. 14 — Territorial discrimination — Bar to 

application of Ss. 162 and 172, Cri. P. C. to town 
of Calcutta — Validity — (Cri. P. C. (1898), 
Ss. 162 and 172). 

riie law recognises reasonable classification and 
special laws may he made lor special areas or 
lor special classes. In the Presidency Town of 
Calcutta there is special law not only in respect 
ol investigation hut in respect of manv other mat- 
lers, for example, the administration of civil law 
by the Original Side of the High Court and the 
administration of criminal law by (lie Presidency 
Magistrates and so on. Accordingly it cannot be 
said that special provisions for investigation ap¬ 
plicable to Ihe Presidency Town of Calcutta bar¬ 
ring the application of Ss. 162 and 172, Cri. P. C. 
constitute a contravention of Art. 14 of the Con¬ 
stitution. 59 Cal UN 729: 1955 Cri LJ 441: AIR 
19oo Cal 138 (140) (Pt C) (Pr 4) (DB). 


Art. 14 — Territorial discrimination — Cerli- 
hralc proceedings under Bengal Public Demands 
Recovery Act read with S. 46 (2), Income-tax Act 
are not void as offending Art. 14. The regional 
basis lor classification is not unreasonable. See 

Bengal Public Demands Recovery Act (3 of 1913) 
AIR 1954 Cal 447. 

Art. 14 — Provisions of Bombay Police Act 
are not discriminatory — Classification is jusli- 
lied on geographical grounds. See Bombay Police 

r : .. ( ? e no ‘32 s - ™ O) (r) fiii). 196.J (2) 
Cri LJ o02: AIR 1963 Guj 259 (DB). 

Art. 14 — Territorial classification. 

Territorial classification is a good classification 
for purposes of Art. 14. Therefore, if the taxing 
oi a particular commodity within a particular area 
is otherwise constitutional, it does not become un¬ 
constitutional on ground of violation of the equal 
guarantee contained in Art. 14. ILR (1954) Hvd 
76: AIR 1954 Hyd 59 (52) (Pt C) (Pr 11) (DB) 

•—-Art. 14 — Absence of tobacco legislation in 
Malabar Area and continued enforcement of 
lobaeco Act in Travancore-Cochin Area not a 
contravention of Art. 14. ILR (1958) Ker 144. 


I Reversed on another point in AIR 1962 SC 
9^2. J 

— Art. 14 — Scheme under Ss. 68-C and G8-D 
of Motor Vehicles Act (1939) — Scheme when be¬ 
comes discriminatory — Only conscious discrimi¬ 
nation is prohibited and not selection of one area 
or route to total or partial exclusion of another. 

See Motor Vehicles Act (1939), S. 68-C. AIB 1965 
Madh Pra 196 (DB). 

7 T Art * — Classification of laws on territorial 
basis — Legality. 

When several Slates merge to form a new State, 
the diverse laws of the component States can be 
allowed to be continued without being hit by 
Art 14 ot the Constitution provided there is some 
justification for the diversity in the Jaws and if 
such continuance is necessary for the welfare of 
all classes within a particular territory. A rJa>si- 
fication can he made on territorial basis but it 
must be germane lo Ihe purposes of the enact¬ 
ment. The justification for Ihe continuance of 
diverse laws in such circumstances cannot be rest- 
ea solely on the ground of convenience or on the 
fact that as a merger had taken place the laws 
I/* ,hc component States had to he continued. 

1 here must be something in the law itself or in 
the surrounding circumstances to constitute a 
sufficient justification for the continuance of the 

LVZ' A}.? V\ )9 _ Pl _ ini 440 ’ Disscnt f r °m. 1961 MPLJ 
6o2: 1961 Jab LJ 690: 1961 MPC 356: AIR 1961 

Madh Pra 282 (288. 289) (Pt B) (P r 15) (DB). 

IRexersed on another point in AIR 1964 SC 
1 1 /9.J 

r. t A n \. U ~ Territorial discrimination — Madras 
Ciqv Police Act (3 of 1888), S. 65 - Validity of 

Neither the Madras City Police Act. 1888. in 
gen end nor S. 65 in particular offends Art. 14 of 
the Constitution of India. Section 65 of the Act 
is not, therefore, invalid on that ground. 

The provisions of the Madras City Police Act, 

1 88 came into existence as a result of the fac- 
tu;.! background and the Legislature had to make 
a distinction between the Police Act intended pure! 
lv for an urban area like the city of Madras which 
\\as the only lug town then and the mofussil 
Provisions like S. 05 had to be inserted in the 

hirhlen? l Ce | °" • Ct0Unt o1 ' lh< ' circumstances 

u ndonlal to a growing town like Madras arising 

out ol chaotic surroundings. The town white mow¬ 
ing' on the commercial side, was. on account of its 
attracting adventures and a large floating popu- 
labon developing last in the criminal side also 
The facilities lor detection in small places where 
.\eiyone is known lo the other could not exist in 
a cosmopolitan place. That is whv the select com 
rmtlee has described the section as a useful pro-' 
vision. Section 65 only lays down a presumption 
and nothing more and in laving down Ihe nre 
sumption the Legislature has not yet gone bevond" 
the limits set out by the standard text wrilers 
ninth would make a presumption of this nature 
repugnant to Ihe “due process of law” pro -! m 
of the Constitution. In fact it does not even 
proceed beyond the usual presumption under 
S. 14, illustration (a) of (he Evidence Act The 
use!u ness ot the provision has not diminished 
i' i h Ihe passage of time and has not in anv w 

become objectionable or discriminating! (History 
of Madras Cilv Police traced) 195^ rvi i i jrn 

AIR 1955 Mad 100 (109, o, 1M 

»«) <P» D) (Prs 52, 52, 54, 55). ’ Hi> ’ 


Art. 14 


"»• Co.,r„, 
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11 ~ I ^' c 1 ,h:l l right of appeal which a dclin- 
queiil ollicer would have in enquiry under R. 11 

ls taken away by virtue of enquiry being licld 
nndor K. 14-A is nol discriminatory — It does 
not contravene Art. 14. (1966) 12 Fac LR 183: 

(1965) 2 Mys LJ 490: AIR 1966 Mrs 220 (223) 
(Pi R) (Pi* 7). * 

~ ^ r J\ ^ — Territorial discrimination — Mysore 
roliibitioii Act Validity — (Mysore Prohibition 
^vet (37 of 1948), Preamble). 

An Ac I or enactment would not be invalid mere¬ 
ly because it is not pul into force in the entire 
Slate and is Riven elfect to only in selected places. 
Wbal is to be seen in such cases is whether the 
classification is arbitrary and if it is based on 
o principle which has no relation to the object 
v. hich the Legislature seeks to attain bv enforcing 
on enactment. The classification made in the 
Mysore Prohibition Act is not, as its Preamble 
shows, arbitrary and it has a reasonable relation 
to the object which the Legislature seeks to attain, 
l'he Act is. therefore, valid and does not offend 
Art. 14. AIR 1953 SC 404, Foil. 1955 Cri LJ 1272: 
AIR 1955 Mys 116 (118) (Pt C) (Prs 10, 11, 12). 

® Art. 14 — Territorial discriminations. 

It is not necessary for a law to be valid that 
it must operate in the entire territory of the 
State. A Stale is not prevented from adopting 
any system of laws it seeks fit for all or any 
part of its territory. A Slate is nol compelled 
to extend application of any particular law to all 
classes of subjects or to all territories within the 
jurisdiction of the Slate. (1880) 101 FS 22 (30): 
AIR 1951 SC 41 (57): 1951 SCJ 29, Rel, 
on. Bhaurao v. S. D. O., Chandur Morsi, ILR 
(1954) Nag 816: 1954 Nag LJ 667: AIR 1955 Nag 
1 (3, 4) (Pt B) (Prs 8, 9) (FB). 


Art. 14 — Biliar Ivoslii Area (Restoration of 


Lands to Raiyats) Act (30 of 1951), S. 1 (2) 

Act does not contravene Art. 14. 

Section 1 (2) which grants power to the State 
Government lo notify areas must he read along 
with, the preamble of Ihe Act. The preamble 
refers, to ihe tloods of the Kosi river and to lands 
ol raiyats which were sold for arrears of rent 
<>r which were treated as abandoned in Ihe 
absence of the raiyats from the village affected 
by the Kosi floods. The preamble also indicates 
that the districts of Bhagalpur, Monghyr, Purnea 
and Darblianga were chosen because those dis¬ 
tricts are affected by floods in the Kosi river. The 
geographical classification is a good classification 
because there is a nexus or connection between 
the classification and the object of the statute. 
Hence it cannot be said that Bihar Act, 30 of 
19.)1, contravenes Art. 14 of the Constitution, on 
the ground that the Act singled out certain areas, 
namely, the districts of Bhagalpur, Monghyr. 1956 
BLJR 760: 1956 Pat LB 540: ILR 35 Pat 847: 
AIR 1957 Pat 44 (50, 51) (Pi D) (Pr 18) (DB). 

Art. 14 — Discrimination on territorial basis — 
Art. 14 nol infringed. See Patiala Recoverv of 
Stale Dues Act (4 of 2002, B.K.), S. 5. AIR 1959 
Punj 440 (DB). 

I Reversed on another point in AIR 19G3 SC 

22 ') ] 

~ Art. 14 — Territorial discrimination — Civil 
P. C. (1908), S. 60 (1) (eec) (as amended bv 
I aliala Relief of Indebtedness Aet (1999 B. K.) 

Validity after reorganization of Stales. 

Alter the merger of erstwhile Pepsu Slate with 
1 u ".P‘b S. 60 (1) (ere). Civil P. C.. as applicable to 
aieas comprised in the erstwhile Pepsu Slate can- 


not be struck down by Art. 14 of the Constilu- 
on as being discriminator}'. The impugned pro- 
v,SI . on . governs the territories comprised in the 
cishvhilc State of Pepsu by virtue of the provi- 

io°'r S °J( S ' 119 the Slates Reorganisation Act 
19o6 On merger the laws which prevailed in the 
territories of erstwhile Pepsu State have been pre¬ 
served with regard to the aforesaid territories until 
the legislature ot the present State of Punjab 
makes a different provision, and it cannot be said 
that there is no reasonable basis for classification 
"i \i c ' v ol aforesaid reasons. AIR 1951 SC 

5n *i AIR 1958 Raj 26 ’ Disling. ILB 

(P?B) (P™3) H45: AIR 1958 Punj 326 (327) 
Art. 14 — Territorial discrimination. 


Ilie law of pre-emption by mere relationship as 
put down m the second Clause of S. 3 of the 
Mar war Pre-emption Act is not prevalent in anv 
other part ot Rajasthan. No special reason lias been 
shown as to why this distinction should be made. 

i must therefore be held that the second clause 

lo'r d* • I s hh by Art. 14 of the Constitution. 

19*>5 Raj LW 1: ILR (1954) 4 Ra| 853: AIR 1954 
Raj 195 (197) (Pt D) (Pr 10) (DB). 

Art. 14 — Classification based on geographi¬ 
cal distinction — Jaipur Hitkarni Committee 
Rules (1945) — Validity — (Jaipur Hitkarni Com¬ 
mittee Rules (1945), R. 1). 

It is possible to have classification based on geo- 
giaphical distinction but such distinction must be 
based on the particular needs of the geographical 
area which arc distinct and real as compared to 
the needs of the remaining geographical area. 
Thus a special legislation relating to a particular 
area based on a regard to the welfare of all 

classes within the particular area would be saved 
from being hit by Art. 14 of the Constitution. AIR 
1953 Raj 22, Rel. on. 

The law relating to the fixing of maintenance 
allowances of dependants of Jagirdars or State 
Grantees is not the same all over Rajasthan. In 

some parts ot the Stale the maintenance allow*- 

anccs are fixed by the Courts, whether civil or 
revenue, while in others there arc State rules 

which give this powder lo certain executive autho¬ 
rities. There is obviously discrimination in the 
matter and in these circumstances the Courts have 
to see whether this discrimination can be justi¬ 
fied. Held, that the Jaipur Hitkarni Committee 
Rules did not provide a better procedure as com¬ 
pared to the fixation of maintenance allowance 
by Courts. They w r ere therefore hit by Art. 14 
and were ultra vires. 1955 Raj LW 120: ILR 
(1954 ) 4 Raj 506: AIR 1954 Raj 182 (184, 185) 

(Pt B) (Prs 10, 15, 18) (DB). 

■Art. 14 — Territorial discrimination — Jaipur 


- » - * AV*«*%V*»«* V 14 A yj V-4 K 

District Boards Act (1947), Jaipur District Boards 
Act Amendment Ordinance (3 of 1952) and Jaipur 
District Boards (Amendment) Act (24 of 1952) 
do not make any unreasonable discrimination 
between one part of the State and another and 
therefore are not void as being repugnant to 
Art. 14 of the Constitution. ILR (1953) 3 Raj 
606: 1954 Raj LW 1: AIR 1954 Raj 104 (111) 
(Pt E) (Pr 26) (DB). 


Art. 14 — Equality of law. 


There can be justification for continuing diff¬ 
erent laws and procedure in one part of the 
State as against others, provided a case can be 
made out for it. 1954 Raj LW 1: ILR (1953) 3 

Raj 606: AIR 1954 Raj 104 (117) (Pt Q) (Pr 54) 
(DB). 
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Art. 14 — Applicability. 


Art. 14 of the Constitution should be applied 
so far as llie Travancore-Cochin Stale is concern¬ 
ed in the light of Ordinance (1 of 1124) and Act 
(6 of 1125) applicable to the Cochin and Travan- 
core areas comprised in the Stale. 

In view of this it cannot be said that the non* 
application of the provision of a Cochin Act to 
the Travancore-Cochin area amounts In an objec¬ 
tionable discrimination. ILR (11152) Trav-Co 4(53: 
1952 Ker LT 555: AIK 1954 Trav-Co 195 (195) 
(Pt C) (Pr 10) (DP*). 

14. Taxation Laws. 

(a) Income-tax. 

(b) Agricultural income-tax. 

(c) Sales tax. 

(cl) Faxes on buildings and lands. 

(e) Taxes on passengers and goods. 

(f) Estate duly. 

* J 

(g) Wealth lax. 

(h) Gilt tax. 

(i) Entertainment lax. 

(i) Sugarcane cess. 

(k) Tax on tobacco. 

i 

(l) Stamp duty. 

(in) Taxes under Municipal Acts. 

(n) Miscellaneous. 

14. Taxation laws. 

-Art. 14 — Legislative power of legislature—• 

taxing statute — Limitation and restriction impo-s- 
ed on Legi.slalure to enact — Limilalion prescrib¬ 
ed hv Arts. 11 and It) and reasonableness prescrib- 
ed hv Ail. 504 < b) can lie considered l>v Court. 
See Ibid, Arl. 2hi. AIL 1903 SC 1007. 

•-Art. 14 — Taxation laws — Tests to deter¬ 

mine whether a law otLmds equality clause — 
Duly ok Court. 

rhough a law e\ facie appears lo treat all lh;U 
fall within a class alike, if in eilecl it operatei 
unevenly on persons or properlv similarly situated, 
if may he said that the law offends the equably 
clause*. Il will then he I he duly of (he Court to 
scrutinise I he eilecl ui the law carefully lo ascer¬ 
tain ils real impact on the persons or properlv 
similarly situated. ( or.vcrscly, a law may treat 
persons who appear lo be similarly situated 
dillerenlly; but on investigation they may be found 
not to be similarly situated, li there is equality 
and unilormil\ within each group the law wili 
not be condemned as discriminative*, though due 
to some tortuitous circumstance's arising out of a 
peculiar situation some included in a class gel 
an advantage over others, so long as they are noi 
singled out for special treatment. Taxation law is 
not an exception to this docliine. Hut in the ap¬ 
plication ol the principles the* Courts permit a 
laigci discretion to the Legislature* in the matter 
ol classification, so long it adheres to the funda¬ 
mental principles underlying the* said doctrine. The 
power ol the Legislature to classify is of wide 
range* and flexibility so that il can adjust its 

system oi taxation in all proper and reasonable* 
ways. 

1 he validity of a classification does not wholly 
depend upon the source ol law. What is important 
is lo ascertain the existing circumstances in the 
two parts merged into one by historical events 
in order to determine whether the differences 
between the two have a reasonable nexus to the 
object of the said law. 


It is true taxation law cannot claim immunity 
from the equality clause of the Constitution, file.* 
taxation statute shall not also be; arbitrary arid 
oppressive but at the same lime the Court cannot, 
for obvious reasons meticulously scrutinize the 
impact of its burden on different persons or inter¬ 
ests. Khandige Sham filial v. Agricultural 1.4. 
Officer, Kasargocl, (19(53) 1 SCI 141: (19(53) 4*s 
ITR (SC) 21: (19(53) 1 IT.) 103: 19(53 Ker LJ 19(5: 
AIK 1963 SC 591 (594. 595. 59(5) (IM A) (Pis 7. 9, 
10 ). 


Art. 14 


Taxing .slalule — 
on ground of violation ol 
2(55. AIK 19(51 SC 552. 

-Art. 14 — 


Scope and eflect of Art. 2(55 — 
Not wholly immune from attack 

14. See Ibid. Ail. 


Arl. 


luxation laws 


Imposition or 
— Reasonable- 


higher tax on certain eiuenia houses — 
ness. 

Obiter: ll mav not be unrea^onable or im 

% 

proper if a higher tax is imposed on the shov,*" 
given by a cinema house* which contains large* seat¬ 
ing accommodation and is situate in fashionable 
or busy localities where the number of visitors is 
more numerous and in more alHiienl circumstances, 
than the lax that may he imposed on shows given 
in a smaller cinema house c ontaining less accom¬ 
modation and situate in sonic- locality where the 
visitors arc less numerous or financially in lev> 
all lueni circumstance*, for the two canned in those 
circumstances he* said to lx* similarly >ilm;l<. 
Western India Theatres Ltd. v. (jnlunmoil Roar*!. 
Poona. 1959 SCJ 38(5: 1959 Ker LT (SC) i4: (51 
Rom LR 950: (19(50) 1 SCA 25: (1959) 2 SCR 
(Supp) 03: AIR 1959 SC 582 (585) (IM ii) (Pr 8) 
(DR). 

-Arl. 14 — Scope — Equal protection of laws 


Taxation law v.hcllur offends Art. 14 — 
pics to be applied. 

The phrase* "equal protec tion ol laws" in tin- 
sphere of taxation, which power llie Stale* has. 
docs not mean that the* tax burden should be 
imposed equally on each individual, object of Mu 
lax. but what il docs mean is that l!u* person^ 
under same circumstances or similarly situated 
and are owning properly ol same* character or 
value should be- taxed by llie same standard. so 
that if there is no reasonable basis behind the* 
classification made in a taxing slalule*. Ihal provi¬ 
sion will be struck clown as \iolalive ot Art. 14. 
In all such matters what has to lie* determined 
is whether there is a reasonable* basis for classi¬ 
fication in I he impugned slalule*. Il has been 
recognised that courts permit a greater latitude 
in the exercise <>f discretion by Legislature in 
regard to classification for taxing purposes. Il is 
equally well established by the pronouncements 
of the Supreme* Court that legislation w hic h dens 
not contain provisions directly discriminatory, 
may yet offend against the guarantee ol equal 
protection where il confers upon Ihc* executive an 
unguided and uncontrolled diserelionary power in 
Ihc application of llie law. such as in llu* caw 
where the executive is authorised lo select Un¬ 
persons or objects to which it would lx* applic¬ 
able* or lo grant cxemplion to certain persons 
without providing for any guide or standard tor 
such discrimination. AIR 19(50 S(' 1134, Rc*l on 
(19(55) 2 And li LT 297. 

-Art. 14 — Taxation laws — Different rales 

for taxation for different objects — Higher rat.* 
of tax on coconuts — Its imposition is not un¬ 
constitutional. AIR 1957 Andh Pra 2(51 and AIR 
1958 Andh Pra 294. Rel. on. (19(52) 13 STC 193: 

AIR 19(52 Andh Pra 375 ( 379) (Pt E) (Pr 19) 
(DR). 
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(jjfy 'jj 1 ' 14 Taxation laws — Salcs-tax — Vall- 

clo Tl not re f , o U r i b r . r r ie I nt - iV 0 eqUal P^‘ection of laws 

such classifications rill 

c R rr,' 0 - the purpose of tlle statute. With refer! 

cterabfe Nmlf, S ‘ atU,eS ’ , ,he Le « isIa ^re has consl 
< c latitude in making classifications The 

Slate has power to adjust its taxing system with 

• Ian and reasonable degree of equality. But this 

)uh ude in manner of classification does not enable 

iu,Khnien.^ a f lf i V - SH arbi,rari| V as to subvert the 
ws' Thorn s d0Ctn , ne °‘ Cqual P'utcction of the 

; v V , ls a slr °ns presumption in favour of 
e validity of legislative classification and it is 

the puson who seeks to question it, to allege 
•uid prove that the classification is obnoxious to 

AIR J953 Mad 105, 

\° 5 n u 1(lh LT (1958)'9 104^ (msT “l 

(Pt A) (p^si.if, 1 (DB ) An( " 1 Pra 294 (298 ' 2!,9) 

-Art. 14 — Taxation law — Duty of Court in 
considering validity. • 1 

It is not (tie duty of the Court to make a 

ZV n ffr ll0n 0l , Ule fleld of Possibilities to 
persuade itsell somehow to sustain the lax at all 

"fi r if 1 / • mu , st base hs judgment on facts 
established in the case. ILI! (1958) Andh Pro *>o-. 

l.)o8 Andh LT 30: (1958) 9 STC 104- (1958)” 1 

' VR 227: AIR 1958 Andh °Pra 294 (SoJ 


U J t B) (Pr 2eS) (DB). 

Art, 14 — Classification while Ievvin a tax is 
always permissible — Taxes on certain cinemas 

w i ln -1 Y ^ Ul[[ Z ° f Art - 14 - See Ibid. Art. 265. 

A!h 19 ,j 4 Bom 261 (DB). 

14. 10 .— Applicability 

— Taxing statutes are also to 
1 if lit oi the iundanicntal rights 
Dart III o{ the Constitution 


.. Arb 14 and Sch. 7, List 2, Entry 62 — Tax., 
businessmen. Burden of ,ax on large and smaU 

ne A sma°n l mor« d of ‘ a * affects a smaller busi. 

rival and the ff'ffh V ‘ han his more fortunate 
» and the tact that a cinema which attract* 

a larger number of visitors has to pay the same 
vidimic ano J ber house to which very few indi- 
thnt / f°r f ? carce f v a reason for iioldin® that 

ed (l A 9 r 3i) 1 2 8 4 f iK e t)9 C °n- li ,- Uti0n has been " vioIat - 
air 1950 Punj 203 (205) (Pt C) (Pr 7)' (DB) 228 ' 

14 (a). Income-tax. 

Section 2, Income-tax Act (1922). 

——Art 14 — Income-tax Act (1922) (as amend. 
12 I I Act of ,1955) Ss. 2 (6-A) (e) and 

nnnv to iu E f advanced by controlled com. 

P v lls s hareholder — Legislation bringing 
uih amounts to tax as income — Ss. 2 (6-A) feT 

Parliament T "m'" 1 lc?isla,ive competence of 
i aili.imenl — L_egislahon does not ofTend Art. 14 

Mad 140 Sth ' LlSt 1 (Entr >' 82 )- AIR 1961 

Section 3. Income-tax Act (1922). 

Art. 14 — Income-tax Act (11 of 1922) as 
amcnilcd in 1937 Ss. 3, 4 10 (3) ( a ) Oi) and 
w Validity — If discriminatory. 


to taxing statute 
be tested in the 
guaranteed under 
Even a taxing 


... , . ;. . a laxini! 

-7 . \: c . m,Ist , 1)e slr uck down as unconstitutional, it 
U m! ringes the provisions of Art. 14 AIR iqfii <r 

and AIR 1901 SC 232 and AIR* 1902 SC P3 
Eel. on. IEB (1962) 2 Ker 400: 1962 Ivor LJ 13t°* 

(Prs 45 er 4- LT 4,s) 2C: AIR 1963 Ker 3t (,!0) (Pi A) 

—-Arts. 14 and 205 — Cess and tax — Cess 

h'Mod ior particular purpose but not earmarked 
tor that purpose. 

Classification in taxation is permissible but as 

mu. fuff? 0l r a , tax is thc abscnce °l quid pro 
quo the classiiication cannot obviously be based 

on the element of quid pro quo. 

rims where the receipts of the cess were credit¬ 
or] in the general revenues and not earmarked for 
promoting the object with which it was levied 
■I cannot tic said that the cess was imposed tor 
< ontemng some special benefit; it becomes virtual- 

renso/ahl» nd l Pr ° f,UO eIement on which 

icasonable classitication can be based ceases to 

ir! S ) A C . 282 ' Folb Madh BLR 1955 

(Civ) 1.: Madh BL.I 1954 HCR 1413: AIR 1954 

Madh B 196 (202, 203) (Pt D) (Prs 17, 19) (DB). 

Motion? TaSi " S S ‘ a "" C ~ Reasonableness of 

tioEh rcasonablenes s or otherwise of a classifica- 
on has to be decided with reference to all the 

economic "sfi ° “ le case including the social and 
conomic stricture prevalent in the area where 

Mad 70af?P eration ' ILR (1955) 
Vo- ( 19i >5) 2 Mad LJ 393: (1954 ) itr 

(DB) AIK 1054 Mad 1120 (1126) (PIT) ( 2 pV 3 R 


f ills f’mif ,7 Said . *hat within the class that 
alls within thc purview of S. 16 (3) (a) (iii „f 

oner'tion m nf A , Ct, there is no equality in the 
perat ion of the taxing provision. Mere differen- 

.ation or inequality of treatment does not per 

se amount to discrimination within the inhibition 

bcini rf'f ,T te ,f ,0n . cIause - Tbe classification 
being reasonable, there is no denial of the equal 

™ * be ! aws within the meaning m 
Ait. 14 of the Constitution. 

ofVbp^nV ^ r ^ 1C Act ’ the income 

ilirnmf ff .f , lablc * or inclusion in the total 
imornc 0 f the father. Section 40 of the Act pro- 

ides for assessment on the guardian or trustee 
or a minor. This section does not alTcct the inn 
denco ot tax under Ss. 3 and 4 which arc the 
i< rging sections. W here the income is received 
\\ the guardian on behalf of a beneficiary, the 
guardian is made liable. Section 40 and the im¬ 
pugned provision are different in scope and con¬ 
tent. As such there is no conflict between the 
two provisions. (1960) 2 Andh \VR 2 0; (i960) 39 
[in 629: ILR (1960) 2 Andh Pra 441: AIR 1960 
Andh Pra 614 (616) (Pt B) (Pr 13) (DB). 

——Art. 14 — Income-tax Act (1922), S. 3 — 
Association of persons — Levy of tax on — Dis¬ 
cretion \ested in I. T. Officer to tax association 
<>r its members — Section 3 is not discriminatory 
— It does not oifend Art. 14. 

I hat part ol S. 3 of the Income-tax Act (1922), 
which enables the imposition of tax on thc ‘asso^ 
ciation of persons or the members of thc associa¬ 
tion individually’ docs not violate the equalitv 
clause contained in Art. 14 of the Constitution 
even though the taxing authorities are vested with 
the power to tax on association of persons or the 
members of the association individually accord¬ 
ing to their discretion. The mere fact that the 
Income-tax Department can treat the 'principal 
officer’ as the representative of the association 
does not amount to any discrimination. Reading 
the relevant provisions of the Act, it is apparent 
that the Act does not vest any uncontrolled power 
or discretion on the part of the authorities to 
tax an association or its members without any 
standard or criterion whatsoever. If the authorities 
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find an association of persons and a return is 
made of its income by the principal officer or any 
member, it is bound to assess the entity as such. 
The alternative of assessing the individual member 
would come in only in a case where the asso¬ 
ciation itself cannot be taxed as such for reasons 
which cannot be exhaustively listed. The fact 
that there is some discretion left in the assessing 
'officer cannot be a ground to condemn the provi¬ 
sion. It is well known lhat Statutes do vest the 
authorities with discretion in the matter of admin¬ 
istering the law, and il is equally well known that 
discretion means judicial discretion. Properly 
understood, the charging section docs not conter 
any despotic power on the department to treat 
associations differently and tax with unequal hands 
<»r to adopt one mode or the other governed only 
by its will. There is sufficient indication in the 
st heme, design and policy of the Act to fetter 
tno and unbridled taxing power. AIR 1901 SC 
1i>02. Appl. ILR (1964) 1 Mad 954: (1994) 54 
1TH 151: AIR 1965 Mad 68 (74, 75) (Pi A) (Prs 13, 
15. 17) (DR). 

Section 4. Income-tax Act (1922). 

-Art. 14 — Income-tax Act 1922, S. 4 (2) — 

Section 4 (2) does not offend Art. 14, Constitu¬ 
tion ol India. See Income-tax Act (1922), S. 1 


•) i 
- ) 


AIR 1956 Mad 587. 


Section 5, Income-tax Act (1922). 

*-Arts. 14, 19 (1) (g), 32 and 226 — Income- 

tax Act (1922), Ss. 5 (7-A) and 64 — Validity 
A hethcr discriminatory — licthcr unreasonable 
restriction on fundamental right to carry on trade 
— Abuse of power — Remedy of aggrieved party. 

Maiiun 5 (7-A) of the Income-tax Act is not 
\ iolati ve ol Art. M of the Constitution and also 
doo not impose anv unreasonable restriction on 
Hie lundamental right to carry on trade or busi- 
ii< ss enshrined in Art. 19 (1) (g) ot the Consti¬ 

tution. It there is anv abuse of power, it can 
, * * remedied hv appropriate action either under 
\rl. 221) or under Art. 32 of the Constitution and 
wild can he struck down is not the provision 
t .-nlaincil in S. 5 (7-A ) of the Act but the order 
i"ul thereunder which may be mala tide or 
\ i • * 1: 1 1 1 ve ol these fundamental rights. 

t he infringement of a right under S. 64 (1) and 
(2) hv the order of transfer under S. 5 (7-A) 

< l the Act is not a material infringement. Il docs 
uul involve a denial ol equal rights lor the 
■Ample reason that even alter such transfer the 
.iM' is dealt with under the normal procedure 
o hu h is prescribed in the Act. There is thus no 
till* renlial treatment and no scope for the argu- 
iieut that the particular assessee is discriminated 
^aii.st with reference to others similarly situated, 
ven il there is a possibility of discriminatory 
iiealmeiit ol persons falling within the same group 
or ( •iegorv. such possibility cannot necessarily 
invalidate the piece ol legislation. 

Uuise ot power cannot be easily assumed where 
the discretion is vested in high officials. There 
.n moreover, a presumption that public officials 
will discharge their duties honestly and in ac- 
'oidance with the rules of law. AIR 1950 SC 44; 
(1905) 199 I S 552, Rel. on. This presumption, 

iiov ever, cannot be stretched too far and cannot 
be carried to the extent ol always holding that 
there must he some undisclosed and unknown 
reason for subjecting certain individuals or cor¬ 
porations to hostile and discriminatory treatment. 
(1S97) 105 US 150, Rel. on. 

II. in a particular case, the assessee seeks to 
impeach the order of transfer as an abuse of 
power pointing out circumstances which prima 


facie would make out the exercise of the power 
discriminatory qua him, it will be incumbent on 
the authority to explain the circumstances under 
which the order has been made. The Court will, 
in that event, scrutinize these circumstances hav¬ 
ing particular regard to the object sought to be 
achieved by the enactment of S. 5 (7-A) ot the 
Act, and come to its own conclusion as to the 
bona tides ol the order and it it is not satis- 
fled that the order was made by the authorities 
in bona fide exercise of the power vested in them 
under S. 5 (7-A) of the Act, it will certainly quash 
the same. 

The power which is vested in the Commissioner 
of Income-tax or the Central Board ol Revenue, 
as the case inav be, under S. 5 (7-A) of the Act 
is not a naked and arbitrary power, unfottered, 
unguided or uncontrolled so as to enable the 
authority to pick arid choose one assessee out ot 
those similarly circumstanced thus subjecting him 
to discriminatory treatment as compared with 
olliers who fall within the same category. The 
power is guided and controlled bv the purpose 
which is to be achieved bv the Act itself, viz., the 
charge of income-tax. the assessment and collec- 
lion thereof, and is to he exercised lor the more 
convenient and efficient collection of the tax. M/s. 
Pannalal Binjaraj v. Union of India, 1957 SCA 
660: (1957) 31 ITR 565: 1957 SCR 233: AIR 1957 
SC 397 (406. 407, 408. 409, 410) (Pt B) (Prs. 24, 
27, 28, 29. 30. 31, 32, 33, 35). 

-Ail. 14 — Income-tax Act (1922), S. 5 (8) — 

No inconsistency with \rt. 14. Sec Income-tax 
Act (1922), S. 5 (8). AIR 1953 Mad 716 (DB). 

-Art. 14 — Section 5 (7-AC Income-tax Act 

not repugnant to Art. 14. See Income-tax Act 
(1922), S. 5 (7-A). AIR 1957 Pun.j 26 (DB). 

-Art. 14 — Equal protection of law — In¬ 
come-tax Act (1922). S. 5, sub-sections (7-A) and 
(7-B) — If contravene Art. 14. 

In order that a statute is unconstitutional and 
contravenes the equal protection clause it must 
be shown that (1) as a result of that statute the 
person affected by it will be subjected to a 
different treatment in the matter of procedure and 
remedies available. (2) It must be shown that 
the law is administered to the disadvantage ot 
the complainant. (3) The good taith ol Ihe 
officials acting within the ambit ol the statute 
is to be presumed and mere suspicion is not 
enough. (4) The mere fact that under a parti¬ 
cular statute one particular person is proceeded 
against and another is not, is not destructive ot 
the equal protection clause. 

Sub-sections (7-A) and (7-B) ot S. 5, Income- 
tax Act hv themselves do not contain any element 
of discrimination and affect neither the procedure 
nor the remedies, nor do they increase the puni¬ 
tory burden on an assessee. Hence the consti¬ 
tutionality ol sub-sections (7-A) and (7-B) ol S. 5, 
Income-tax Act, cannot be challenged on the 
ground that they contravene the equal protection 
of the law clause in Art. 14 of the Constitution, 
(1956) 29 ITR 330: ILR (1957) Punj 57: AIR 
1956 Pun.j 148 (153) (Pr 29) (DB). 

Section 10, Income-tax Act (1922). 

•-Art. 14 -— Income-tax Act (1922), S. 10 

(2) (vi-b), Second Proviso — Proviso does not 
offend Art. 14 of the Constitution on the ground 
that it discriminates between machinery which is 
office appliance or road transport vehicles and 
other kind of machinery — Constitution does not 
prohibit legislature from choosing object of taxa¬ 
tion from various classes of machinery lor the 
purpose of giving development rate. See Income- 
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tax Act (1922), S. 10 (2) (vi-b). 1962 Supp 2 

SCR 594. 1 P 


--Art. 14 — Incoine-lax Act (1922), S. 10 (5) 

— Finance Act (1950), S. 12 — Taxation Laws 
(I art B Stales) (Removal of Difficulties) Order 
(1950), Para 2, Expl.—Central Government Noti¬ 
fication issued in 1956 adding explanation to 
Para 2 is not ultra vires — It docs not also con¬ 
travene Art. 14 of Constitution. 

1 lie true scope and effect of S. 12, Finance Act, 
1950. seems to be that it is lor the Central Gov¬ 
ernment to determine if any difficulty of the 
naline indicated in the section lias arisen and 
then to make such order, or give such direction, 
as appears to it to he necessary to remove the 
difficulty. Parliament has left tlic matter to the 
executive. Hence, Notification adding an Expla¬ 
nation to Para. 2 of Taxation Laws (Part B 
Stales) (Removal of Difficulties) Order. 1950, is 
validly made under S. 12 and is not ultra vires 
the powers conferred on the Central Government 
bv that section. And further, the said notifica¬ 
tion creates no unequal treatment of persons in 
a like situation; it applies to all who arc in a 
like situation, namely, all those to whom para. 2 
of tlu; said Removal of Difficulties Order, 1950, 
applies. Hence, the challenge to the notification 
based on Art. 14 is wholly unsubstantial. 
Connnr. ot I.-T., Hyderabad v. Dewan Bahadur 
Ramgopal Mills, Ltd.', (1961) 1 SCJ 540: (1961) 41 
ITR 280: (1961) 2 SCR 318: AIR 1961 SC 398 
(342. 343) (Pt A) (Pis 7. 9). 

-Art. 14 — Reasonable classification — Income- 

tax Act (1922), S. 10 (2) (6) (b) Proviso — Vali¬ 
dity of. 

Article 1-1 interdicts only class legislation hut not 
legislation based upon reasonable classification, 
'llie permissible classification should he condition¬ 
ed by its being based upon an intelligible differ¬ 
entia which distinguishes persons or things that 
are grouped together from others left out of the 
group and this differentia must have a rational 
relation to the object sought to he achieved by 
the enactment. The very idea underlying proviso 
to S. 10 (2) (6) (b). I.-T. Act (1922) is 'to afford 
an incentive for industrial development. The 
Parliament thought that such a rebate would en¬ 
able the industrialists to invest money in the 
purchase of new machinery which would he con¬ 
ducive to the growth of industry and to effectuate 
that intention enacted clause ((>). At the same 
time, the Parliament did not want that this con- 
< ession should he abused. So. conditions were im¬ 
posed to discourage tlie sale of machinery or plant 
in regard to which rebate was obtained. The reason 
of permitting sale in favour of Government is 
that the assessee will not gel any advantage out 
of the sale to Government because he will he 
forced to sell il at the written down value. It 
is open to the Parliament to give certain conces¬ 
sions to an assessee subject to certain conditions. 
The effect of the impugned provision is only to 
grant a concession subject to the conditions con¬ 
templated hv the proviso. This provision does not 
discriminate between one set of assessees and 
another. All the assesees claiming development 
rebate are placed on an equal fooling. No one is 
prevented from making a sale of the plant or 
machinery to Government. The assessees similarly 
situated are similarly treated by this clause. More¬ 
over. it is open to the legislature to put the Gov¬ 
ernment and the ordinary assessees in two different 
groups and that would be a reasonable classifica¬ 
tion. The nexus between the two is the desire 
of the Parliament to prevent the abuse of this 
concession, lienee, the impugned proviso is valid. 


1L n ,n-!°L (SC ^ Rel - on; A1R 1963 SC 1356 and 
AIR 9 '> 4 SC 545, Not applied. (1964) 1 ITJ 33: 

(1%4 1 Andh WR 42: (1966) 55 ITR 159: ILR 

19 >o) Andh Pra 325: AIR 1965 Andh Pra 196 
(199, 200) (Pt A) (Prs 19, 20, 21) (DB). 

Section 16, Income-tax Act (1922). 


-Art. 14 — Permissible classification under — 

lest of — S. 16 (3) (a) (i) and (it) do not 
contravene Art. 14 — Income-tax Act (1922), S. 16 
(3) (a) (i), (ii). 

\\ hat Art. 14 prohibits is class legislation amt 
md KMsonablc classification for the purpose ot 
legislation. 1 wo conditions are laid down for 
passing I he test ol permissible classification, name¬ 
ly, (i) the classification must he founded on an 
intelligible differentia which distinguishes persons 
or things that are grouped together from others 
lull out of the group, and (ii) that the differentia 
must Jia\e rational relation to the object sought 
to he achieved by the statute in question. 

Under S. 10 (3) (a) fi) and (ii), I n( mine-tax 
Ac i, <m individual is taxed on the income of lii< 
wiic or his minor children, if lie carries on busi¬ 
ness in partnership with his wife or ii he admits 
his minor sons to the benefits ol the partnership. 
An individual, if lie carries on business in partner¬ 
ship "’ith a third parly, will he liable only to pay 
lax on his share of the partnership income. 11 
cannot he said that there is no differentia between 
the two groups; the said differentia has also 

rational relation with the object of the statute 
S. 10 (3) (a) (ii and (ii) was enacted with the 
object of preventing evasion of tax. The Legis¬ 
lature. therefore, selected for the purpose of classi¬ 
fication only that group of persons who in fre t 
arc used as a cloak to perpetrate fraud on tax • 
lion. AIR 1954 Mad 1120, Approved. Balaji * 
I.-T. Officer. Akola, (1962) 1 SCA 482: (1961) 43 
ITR 393: AIR 1962 SC 123 (126) (Pt R) (I>r 8). 

- Art. 14 — Income-tax Act (1922), S. 10 (3) 

(a) (ivi -— Validity — Provision is not ultra vires 
as offending Art. 14 — Distinction made in sec- 
limi as between minor child and minor married 
daughter is based oil sound reason. See Incoim - 
lax Act (1922), S. 10 (3) (a) (iv). AIR 1965 

Mad 183 (DB). 

Art. 14 — S. 10 (3) (a) (ii), Income-tax Act. 
does not contravene Art. 14. See Income-tax Act 

(1922), S. 10 (3) (a) (ii). AIR 1954 Mad 1121* 
(I)B). 

Arts. 14 and 19 (1) (f) — Income-lax A f 
(1922), S. 10 (3) (a) and 10 (3) (b) — Section- 
do not violate Art. 14 or Art. 19 (1) (f) and 

19 (1) (g) of Constitution. See Income-tax AM 
(1922), S. 10 (3i (a). AIR 1965 Pat 114. 

Section 22, Income-tax Act (1922). 

-Art. 14 — - Section 22 (2), Income-tax Act. 

is not repugnant to Art. 14. See Income-tax Act 
(1922), S. 22 (4). AIR 1957 Punj 26 (DR). 

Section 23, Income-tax Act (1922). 


Art. 14 — Income-tax Act (1922), S. 23 


Income-tax Officer is not bound to disclose mate¬ 
rials on which he finally makes assessment — 
Assessee aggrieved by assessment has his remecK 
by way of appeal to several tribunals — Entire 
proceeding cannot he attacked on ground that 
provision that Income-tax Officer is not bound In 
disclose materials is inconsistent with Art. 14 of 
the Constitution. 1953-1 Mad LJ 674: (1953) 23 

ITR 451: AIR 1953 Mad 716 (717) (Pt B) (Pr 4) 
(DB). 
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Section 23-A, Income-tax Act (1022). 

-Arts. 14 and 19 — Income-tax Act (1922), 

S. 23-A (as enacted in 1939) — S. 23-A does not 
offend Art. 14 or any other fundamental right. 

Section 23-A, Income-tax Act. does not offend 
Art. 1-1 ot the Constitution. 1 hr classification of 
the shareholders of the S. 23-A (controlled) com¬ 
panies is valid and il is just and reasonable rela¬ 
tion to (lie object sought to be achieved by l!ie 
impugned legislative provision. S. 23-A. Sec¬ 
tion 23-A does not infringe any fundamental right 
oi the assessce and the ban imposed by Art. 13 
does not apply. 69 Mad LAY 937: (1956) 2 Slad 
LJ 518: (1957) 31 15 K 107: (1957) 27 Coni ('as 
15: ILK (1957) Mad 251: AIK 1957 Mad 133 (141. 
M2) (IM K) (Prs 50, 59) (DR). 

Art. 14 — Applicability to procedural Ians 
— Income-tax Aet (1922). S. 23-A). 

Lmm! protection of laws guaranteed in Art. 1 I 
applies to substantive as well as to procedural 
biws. Hence, the constitutionality of 8. 23-A, 

Income-tax Act. which is not a charging but a 
procedural section, can be attacked under Art. i l 
"1 the Constitution on the ground that it is dis- 
ciiniinatorv in its cfl'ec t. (1956) 2 Mad LJ 5IS: 
69 Mad L\Y 957: (1957) 31 ITK 167: (1957) 27 

Com (as 15: ILK (1957) Mad 251: AIK 1957 
Mad 133 (Ml) (Iff 44) (DR). 

Section 28. Income-tax Act (1922). 

- Art. 14 — Income-tax Act. S. 28 — Validity 
°I — It contravenes Art. 14. See Income-tax Act 
(1922). 8. 28. AIK 1959 Andh kra 391 (DR). 

“7—jM t. 14 ^— Kemeciies under S. 28 (4) and 
Sv. 51 and 52. Income-tax Act. if mutually exclu¬ 
sive — Article if invalidates S. 28 (4). 

Jhc two provisions contained in S>. 51 and 52 
;>u tin* oik' hand, and S. 28 on the other are not 
6i then naluic mutually exclusive. being directed 
io seeur. very different obj< dives. I'liduubtcdly 
td' 1 c nia\ he overlapping in sonic ( oucia b* in- 
Hama-s hid everv case that tails within S. 52 need 
no! necessarily also he within Hit? scop, of 8. 2S 

I he 1 unction and pm pose of 8. 28 (4) 
is !<) make provision foe a statutory coiues.siuu 
to Ihe assessce ill the overlapping cases. Tin' two 

• eniedies or proceedings can be taken at the same 

'• K*il a concession Juts been granted to tbe 
del a u lting or evading avMxssee bv S. 28 (4). tbe 
concession being that if a penalty had been le\ied 
noni an assessor a prosecution on the same lacls 
is 1,ul 1° be launched. If in their nature the two 
remedies are not mutually exclusive and are con¬ 
current, the gi ant of a coin cssion to the assessce 
m I ho form of a provision in 8. 28 ( 4 ) does not 

• dlcr the situation and make the two provisions 

mutually exclusive lor the purpose of attracting 
1,10 vice M unequal protection of the laws forbid¬ 
den by Ail. It. Article 14 is therefore not attract¬ 
ed to invalidate S. 28 (4). (1955) 28 ITK 601: 

68 Mad LAY 812: (1955) 2 Mad LJ 477: AIK 1956 
-Mad 1 (4. 5) (PI P>) (Prs 12, 13) (DR). 

Section 33, Income-tax Aet (1922). 

Art. 14 -- S. 33 (3), Income-tax Act if offends 


AM. 14. See Income-tax Act (1922). 8. 33 (3). AIK 

1954 Mad 806 (I)B). 

Section 33-A, Income-tax Aet (1922). 


7 Art. 14 — 8. 33-A, Income-tax Act is not viola- 
lice ol Art. 14. Act gives alternative remedies and 
lavs down alternative procedures — - Assessce* who 
has opted one oi them cannot complain of dis¬ 


crimination. See Income-tax Act (1922), S. 33-\ 

AIK 1957 Cal 319. 

I Overruled on another point in AIK 1900 SC 
81.] 

Section 33-B, Income-tax Act (1922). 

^AiJ. 14 — Section 33-B. Income-lax Act 1922 
\ alidit\ Provisions of S. 33-B are neither 
ai biliary nor unnecessary nor discriminatory See 
Income-tax Act (1922), 8. 33-B. AIR 1957 Cal’ 24 L 

Section 34. Income-tax Act (1922). 

Art. 14 — Income-tax Act (1922), 8. 34 17; i. 
Second Proviso — Constitutionality — Does not 
'‘kend Ail. 14. See Income lax Act (1922). 8. oi 
1 3). Second Proviso. AIK 1965 SC 342. 

® — Validity of Income-tax Act. S. Si 

( 1-Ay*. See Income-tax \d <192‘M S 31 (\ 

AIR 1964 SC 1199. ' * 

^ ^ — Income-tax Aet (1922). See. VA 

(3), Proviso 2 (as amended in 1953) — Constitu¬ 
tional validity ot — Assessment years 1944 to 1947 
— .Notice issued on 18-2-1957 — Validity of notice. 

Proceedings under Hie Income-tax Act. 1922. 
W( re Marled against B on llie basis of bis siktc^- 
juI ,iaim in •» -suit brought against him bv A Ilia* 
he was a partner and not a munim ol A. In lhe.v- 
mcome-lax proceedings against B p, which A wa- 
ao| a parly an order wa> made on 18-2-1957 that 
a notice be issued against A in respect of his 
assessment years 1944 to 1917. 

Held Pi r Das and Kapur. J.I.: As (he ihne limit 
*i\rd In 8. 31 (1/ bad expired long before lie. 
m ( ond proviso lo .sub section (3> came into force 
'hr Income-lax Oificcr bad no .jurisdiction |o issue 
Inc noUco in rc^pccl ol Ihe assessment years. 1911 
HJI/ and the proviso did not in express term- 
<»r bv necessary imp!i« ii(ion revive a remedy whi- h 
had been lost Indore 1-4-1952. 

1 i’i Saikai. .1. : 1 hat A was not a parly to Ihc 
proceedings skirled against R, and (hat the proviso 
lo 8. 34 (3) of llie Income-tax Ad. 1922. as amend- 
jii 19.).;, was invalid as o| ] ending Ail 14 ,,j 
111*- Constitution. Section 31 ol (he amending \< i 
19.)3. did no I. therefore save the proceedin'- 
agains| A. AIK 1963 SC 1394. Foil. 

l'cr 11 idayatiillah and Kaglmbar Daval. JJ. : Ti K - 

jisscssiucul in lliis ease was ihc result of a dim - 
l' n) > « l| >d the second proviso to 8. 34 (;p 

amended in 1953 governed this ease. The notice 
was further saved by the provisions of the amend¬ 
ing V< I 9 ol 1959 as il was issued aider 1956 ( jg.w 
'•Cd. P. \. (lodl)ole v. Jagannalh Fakirchan I 
(1963) 49 ITK (SC) 88: (1963) 1 ITJ 576: (1963k 

1 SCJ 735: AIR 1963 SC 1399 (1399, 1406) (Prs 3. 

8 ). 

•-Art. 14 — Income-tax Aet (1922). S. 34 ( 3 ) 

Proviso 2 (as amended in 1953) — Constitutional 
validity of. 

IVr Sarkar. J.: Proviso 2 lo S. 34 (3) offends. 

Ail. 14 of I he Constitution and is therefore invalid 

In so far as il affects persons oilier Ilian assessed 
it is void. 

Per IIidavalullah and Kaglmbar Daval. JJ. : 

1 Jiose whose tax liability has not been disehar^- 
(•(1 for one reason or another form a distinct class- 
ol persons. Some escape pavmenl of tax not 
because they have omitted or failed to make a 
true disclosure but because in spite of their lull 
amt true disclosure some portion of the income- 
escapes assessment. For such persons there is 
smaller period of limitation. But those who are 
guillv ol an omission or failure or who dve in¬ 
correct particulars or conceal the particulars o ti 
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their income must stand exposed to action for 
a longer time. The difference between these two 
cases is understandable. The section also draws 
a distinction between two more classes — One 
above Rs. 1 lakh and the other below it. These 
.wo distinctions have never been challenged as 
discriminatory. Commissioner of I.-T., Bihar and 
Orissa v. Sardar Lakhmir Singh, (1963) 49 ITR 
CSC) 70: (1963) 1 ITJ 568: 1963 BLJR 547: (1963) 

1 SCJ 729: AIR 1963 SC 1394 (1398, 1399) (PtC) 
(Prs 20, 24). 

Art. 14 —- Taxalion Laws —- Difference in 
treatment for defaulters. See Income-tax Act, 
(1922), S. 34 (3), Proviso 2 (as amended bv 
Act 25 of 1953). AIR 1963 SC 1356. 


® — S. 34 (1-A), Income-tax Act, is 

not discriminatory as compared with S. 34 (1) 

(a) — Section is not ultra vires Art. 14 — (Income- 
tax Act (1922), S. 23, S. 34 (1) (a) and S. 34 

*1-A) ). 

Per majority of the Full Bench; Upadhya, J . 
contra: — S. 34 (1) (a) contains a fiction of law 
which has been introduced for the purpose of 
making the procedure laid down in S. 23 of the 
Act applicable to the proceedings for assessment, 
reassessment or recomputation taken by the 
T neome-tax Officer in pursuance of a notice issued 
under S. 34 (1) (a). The fiction of law is introduc¬ 
ed by using the words “as if the notice were a 
notice issued under that sub-section.” The in¬ 
troduction of this fiction of law was necessary in 
order that a proceeding for re-assessment under 
S. 34 (1) (a) ol the Act may be governed by 
the procedure laid down in S. 23 of the Act. Hav¬ 
ing laid down the procedure for assessment or 
re-assessment in Ss. 23 and 34 (1) of the Act, 
'hose provisions were made applicable to pro¬ 
ceedings under S. 34 (1-A) of the Act. There is 
Muis no difference in the matter of procedure or 
the rights ot an assessee who may lie proceeded 
against either under S. 34 (1) (a)’or under S. 34 
(l-Ai of the Act. It cannot therefore, be contend¬ 
ed that S. 34 (1-A) is ultra vires, Art. 14 of the 
Constitution on the ground that it was discrimina¬ 
tory. AIK 1954 SC 545 Distinguished. Jai Kishan 
Srivaslava v. I.-T. Officer, Kanpur, ILR (1959) 2 
All 451: (1960) 40 ITR 222: AIR 1960 All 19 (22, 
‘23. 25, 26, 27) (Pt A) (Prs 5, 6, 11, 12) (FB). 


a judicial or quasi-judicial nature and the Income- 
tax Officer was a person who had a bias because 
he or the Central Board of Revenue, under whom 
he was employed, was interested as a party in the 
proceedings. Jai Kishan Srivastava v. I. T Officer 
Kanpur, ILR (1959) 2 All 451: (1960) 40 ITR 222- 

1") R (FB) AU 19 (2? ’ 28 ’ 29) (Pt C) (PrS 13 ’ 14, 


•“ Arts. 14 and 19 — Income-lax Act, S. 34 
(1-A) — Proceedings under — Subjective satisfac¬ 
tion of authority concerned necessary for purpose 
of initiating proceedings — Articles cannot applv 
at initial stage. 




r •». w .‘MuiMvuvii VJI Kiliz LitlUlcll DUcllU 

ol Revenue or the Income-tax Officer is only for 
the purpose ot initialing proceedings under S. 34 
(1-A) of the Income-tax Act and all that can be 
done as a result of that subjective satisfaction is 
to lake proceedings for assessment or re-assess¬ 
ment when the assessee is given all the rights 
which he can claim as a party to a judicial or 
quasi-judicial proceeding. It is not possible to 
accept that the provisions of Art. 14 or 19 of the 
Constitution can apply at the initial stage when 
proceedings have to be started on the subjective 
satisfaction of the authority empowered to initiate 
the proceedings. Jai Kishan Srivastava v. I.-T. 
OlTiccr. Kanpur, ILR (1959) 2 All 451: (1960) 40 

ITR 222: AIR 1960 All 19 (29) (Pi D) (Pr 15) 
(FB). 


-Art. 14 — Income-tax Act (1922), S. 34 (3), 

Second proviso — The second proviso has been 
declared void as infringing Art. 14 of the Consti¬ 
tution in AIR 1963 SC 1356. 65 Bom LR 674: 
1964 Mah LJ 157: ILR (1964) Bom 163: AIR 19G4 
Bom 170 (176) (Pt A) (Pr 23) (DB). 


-Art. 14 — Income-tax Act (1922), S. 34, Pro¬ 
viso (as amended by Act 25 of 1953) — Proviso 
offends against Art. 14 of Constitution so far as 
it affects third parties. 58 Bom LR 184: 1956-29 
ITR 857: ILR (1956) Bom 374: AIR 1956 Rom 
530 (537) (Pt G) (Pr 20) (DB). 

-—Art. 14 — I.-T. Act (1922), S. 34 (3), Pro- 
viso 2 — Validitv of. See Income-tax Act (1922), 
S. 34 (3). AIR 1958 Kerala 248 (DB). 


® Arts. 14 and 226 — Proceedings under S. 34 
(1-A). Income-tax Act arc judicial or quasi-judicial 

— Principles of natural justice cannot be invoked 
for holding section void. 

The proceedings taken by an Income-tax Officer 
under S. 34 (1-A) are judicial or quasi-judicial: 
AIR 1954 SC 545, followed. 


The essential feature of the principles of natural 
justice is that no person should be deprived of 
•any right by a judicial or quasi-judicial order un¬ 
less he has had a hearing before an independent 
auihorily. Under the Income-tax Act, this prin¬ 
cipal is complied with permitting appeals before 
Mie Appellate Assistant Commissioner and the 
Income-tax Appellate Tribunal. 


hndcr the Indian Constitution, except as provid¬ 
ed in Art. 14 of the Constitution, there is no 
general limitation on the power of the Legislature 
•that it will not enact a law contrary to the prin¬ 
ciples of natural justice. If a certain procedure is 
prescribed by law, then, unless it contravenes the 
provisions of Art. 14, it cannot be challenged as 
invalid upon any supposed principles of natural 
justice. AIR 1957 All 297, Approved. 

The proceedings under S. 34 (1-A), Income-tax 
Act cannot be challenged on the ground that pro¬ 
ceedings taken by the Income-tax Officer were of 


Art. 14 — Validity of Proviso 2 to S. 34 (3), 
Income-tax Act (1922). See Income-tax Act (1922), 
S. 34 (31, Proviso 2. AIR 1965 Mad 422 (DR). 

Art. 14 — Levy of tax on classification of 
assessee on resident and non-resident basis — 
Classification beld not violative of Art. 14. 

A cate ol tax dependent upon the classification 
ol lhe assessee on resident or non-resident basis 
has a reasonable relation to the object of the 
Legislation. 4here is no constitutional disability 
in this regard and Art. 14 is not in any wav 
violated. 

In so far as a non-resident as a person who 
earns income within the taxable territories is con¬ 
cerned, undoubtedly a sufficient territorial con¬ 
nection is established between the person sought 
to be taxed and the country seeking to tax him. 
That would be sulTicient to validate the levy. In 
so far as income derived from the taxable terri¬ 
tory is concerned, it is competent to the Indian 
Legislature to fix the rate of tax upon such income 
on the basis of any reasonable classification. If 
the classification as a resident and non-resident 
would be a proper classification for the, purpose 
of levy of tax, it should equally be open to the 
Legislature to vary the incidence of tax in so f*l 
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^as the classes are concerned. (1963) 1 Mad LJ 
434: ILR (1963) Mad 559: (1963) 1 ITJ 584: 

<1964) 52 ITK 890. 

Section 37, Income-tax Act (1922). 

•-Art. 14—Income-tax Act (1922), S. 37 (2) 

— Validity — Section contravenes Art. 14 and is 
ultra vires (Majority view). 

Article 14 must be deemed to recognise the need 
-and justification for applying separate sets of laws 
to individuals or groups of individuals not simi¬ 
larly placed and not belonging to the same group, 
and therefore, the set of laws applicable to one 
individual or group of individuals may not always 
be made applicable to any other individual or 
group, not similarly placed. What is contemplat¬ 
ed bv the Article, therefore, is the application of 
different laws in the same group of persons simi¬ 
larly placed. The question whether lliis Article 
had been violated by any particular law would 
only arise when different sets of laws are applied 
'o the individuals in the same group or who are 
"umilarly placed, or to the persons in different 
groups, which groups are in all respects similarly 
placed with each other. 

Where there are two sets ol laws or two 
diflerenl provisions of law. in respect of the same 
mailer, which could he applied to the same group 
or groups ol persons, arc referable and applicable 
1° the same field or territory in Ihc legislative 
uiimtin, and one ol these is more drastic than 
■be other, the more drastic of the laws must be 
"dual, down as discriminatory and offending 
An 14 ol the Constitution. AIR 1954 SC 545 and 
Alh 19,».> SC Id and AIR 1950 SC 209, Rc-1. on. 

W licre two different sets of laws are sought to 
be applied to 'persons or groups of persons sinii- 
bn 1 \ placed, the course adopted by (lie Legisla¬ 
ture is obviously discriminatory but may be sup¬ 
port- d provided the following conditions are ful- 
blb'd: ( i) I bat there is a reasonable nexus between 
»bc basis ol the classification made, and the object 
ought to be achieved by the Legislature in mak- 
ug the classification, the classification ilsell being 
based on an intelligible differentia between the 
( b'ssilied categories. Otherwise the statute must 
be struck down as violative of Art. 14. (ii) Where 
'he statute makes no such classification hut mere- 
x pi "Odes lor two sets ol Jaws, and apparently, 
"'av<-s it to the executive authority to apply the 
'aim to dillerenl sets ol persons similarly placed, 
die conditions laid down in (i) must be fulfilled! 
ov the executive, and. in addition, the statute it- 
M ’• n,us; l b*y down the policy and the principles 
w in. ]i would guide the executive in the applica¬ 
tion of those different laws io the diflerenl per- 
omiv or sets of persons. Where, therefore, (lie 
o. xuv between tile basis of possible classification 
•md the object of the Act is not established, 
•uni where no intelligible differentia is indicated 
1,1 l, io statute and where the policy or principle 
i- not laid down clearly in the statute itself, the 
statute, obviously, has to he struck down aloim 
wtlh the executive action taken on the basis 
thcivol. liii) Where the conditions in (ii) are 
111 blled by statute, hut the executive does not 
:n I * n r °ulorrnitv with the policy and principles 
; :,ul down in the statute, the executive action has 
be struck down as violative of Art. 14, while 
‘be slalutc ilsell may he saved from the bar. 

(Majority view — Mohrotra, C. Contra): 

Sections 37 (1) and 37 (2) of Income-tax Act 
1922 deal with the production of the documents, 
account books etc., required in connection with 
any proceeding under the Act, for the purposes 
<W the Act, namely, the proper assessment of 


income-tax leviable on and payable by any person 
liable for such levy and payment. Both the pro¬ 
visions cover the same subject and answer the 
same purpose and are capable of being employed 
against probable income-tax assessees fulfilling the 
policy of the Act namely to secure correct assess¬ 
ment of tlie income-tax payable and to prevent 
the evasion of income-tax. The power under 
S. 37 (1) is judicial whereas that under S. 37 (2) 
is administrative or executive power. 


Section 37 (1) involves the obligation on the 
part of the authority concerned to be guided bv 
the provisions of C. P. Code for the exercise of 
Ihc power. There are no such guiding factors 
or controlling provisions of law subject to 
which the executive power is to be exercised 
under S. 37 (2). The powers under S. .'57 (1) 
and the powers under S. 37 (2) are two distinct 
powers, independent ol each other, and at the 
same time operate on the same field or <4rip of 
territory or jurisdiction, and are calculated to 
achieve the same object and purpose, namely, the 
securing of documents etc., from an assessee, to 
enable correct assessment of income-tax heine 
made. Obviously, Ihe power under S. 37 (2), is 
much more drastic and onerous than the power 
under S. 37 (1), and hence, to permit action being 
taken under S. 37 (2), instead of under S. 37 
(1), which is a less drastic and less prejudicial, 
provision, would involve a clear discrimination 
prohibited by Art. 14 of the Constitution. 


Therefore, S. 37 (2) of Income-tax Act. 1922, 
must he struck down as being violative of the 
fundamental right enshrined in Art. 14 m the Con¬ 
stitution. Section 37 (2) contravenes Art. 14 and 
is ultra vires ot the Constitution. AIR 19bl Cal 
578, Diss. 

Per Mehrotra, C. J., Contra. — Sections 37 (1) 
and 37 (2) confer two distinct and separate 

powers on the Income-tax Officer for the bettor 
and more effective wav of achieving the objec¬ 
tives of the Act. There is thus no question of 
any discrimination by exercising one power or 
the other. The two sub-sections do not provide 
two separate procedures for dealing with persons, 
who belong to the same class. The Income-tax 
authorities have been left with discretion to exer¬ 
cise any of the two powers having regard to the 
necessity and the circumstances of the case and 
having regard to the object of the Act. If the 
power has been exercised not in conformity with 
the policy of the Act, that Act can he struck 
down, but i( cannot be said that the section itself 
is discriminatory. Senairam Doongarmal Agencv 
(P) Ltd. v. K. E. Johnson. (1964) 52 ITB 637: 
AIR 1964 Assam 1 (15, 10, 17. 29, 30, 38. 49) 
(Pt A) (Pis 52, 54, 55, 56, 57, 58, 117, 103, 200) 
(IT,). 

5*-Art. 14 — Section 37 (2), Income-tax Act, 

is not unconstitutional on ground of violation of 
Art. 14 of the Constitution. See Income-tax Ac® 
(1922), S. 37 (2). AIR 1901 Cal 578 (SB). 


Section 42, Income-tax Act (1922). 

-Art. 14 — Income-tax Act (1922), S. 42 (1) 

— Validity. 

It is true that S. 42 (1) of the Income-tax 
Act itself does not in express terms lay down 
under what circumstances the Income-tax Officer 
could elect to order an assessment in the name 
of the agents of a non-resident principal. Where 
the non-resident principal submits himself for 
assessment in bis own name through his resident! 
agent or otherwise, no further question may arise 
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It was only when the non-resident principal could 
not be reached by the assessing authority, the 
Income-tax Officer, that lie has to exercise his 
option either to order the assessment in the name 
of the non-resident principal or' in that of the 
agent. In whosoever name the assessment is com¬ 
pleted. the principal is not exonerated at all of 
his ultimate liability. It is still the principal’s 
. 1 is enforced in the hands of the agent. 

A capricious exercise of power would really be 
outside lhe scope oi the statutory power vested 
in the Income-tax Otlicer and beyond the juris¬ 
diction vested in him by $. 42 (1) of the* Act. 
I he remote possibility oj such abuse of power 
does not make llie legislative sanction for the 
power unconstitutional. Nor can it be said to 
offend Art. 14 of the Constitution. Section 42 (1 ) 
does not violate the lundamcnlal right guaranteed 
by Art. 14. in so far as it imposes a liability on 
the agent to be assessed to lax in his name on tin 1 
income, profits, or gains ot the non-resident princi¬ 
pal. which accrued or arose through or from am* 
business connection in the taxable territorv. 70 
Mad LAV 755: (1957) 2 Mad LJ 421: ILK (1957) 
Mad 1186: AIK 1958 Mad 1 (5. 6) (Ft C) (Pis 20, 
24. 26) (DB). 

Section 40. Income-tax Act (1922). 

-Art. 14 — Discrimination — Classification — 

S. 46 (5-A) of Income-tax Act — Validity. 

Chapter 6 oi the Act laying down summarv 
method of realisation of the lax dues, is not hit 

bv Art. 14 of the Constitution. Art. 14 does not 

% 

absolutely preveni the Slate from discriminating. 
The Slate has the power of what is known as 
‘classification on the basis of a rational distinction 
relevant to the particular subject dealt with. 

That in some cases it may result in hardship In 
the asscssee, is no ground for bolding the law as 
substantially discriminatory. The coercive pro¬ 
cesses should be resorted to when all other means 
have been exhausted. Hut it cannot he said that 
the law on that account results in substantial dis¬ 
crimination. The discretion given under S. 46 
(5-A) does not impinge upon the fundamental 
right guaranteed by Hie Constitution. (1961) 41 
ITR 80: AIR 1960 Assam 76 (86, 87, 89) (Pt V) 
(Pis 25. 26, 28, 34) (DR). 

Art. 14 — Income-tax Act (1922). S. 46 (2) 


— Validity of — Applicability of S. 46 (2) 
Requirements of Art. 14 — Held S. 46 (2) does not 
offend Art. 14 — AIR 1954 Mad 1091, Diss. 

The asscssee A failed to pay the amount of 
income-tax. A certificate issued under S. 46 (2) 
of Income-tax Act was sent to Collector who sent 
notice of demand. In recovery proceedings the 
tenancy rights and the good will in .Vs firm were 
sold after attachment. The sale did not realise 
Ihc full amount which A was liable lo pay. After 
being not satisfied with cause shown by A, Col¬ 
lector issued warrant of arrest and A was arrest¬ 
ed. In writ by R, son of A. constitutionality of 
S. 46 (2) was at issue. 

Held that S. 46 (2) is a procedural section and 
it lays down the procedure for recovering amounts 
of arrears due from an asscssee. It does not 
impose any liability upon the asscssee, nor does 
it determine any liability. The liability to pay 
tax has been otherwise determined by the machi¬ 
nery provided in the Indian Incomc-iax Act. Sec¬ 
tion 46 (2) only comes into operation after the 
liability lias been finally determined and the 
asscssee has no answer to the payment of arrears 
ot income-tax, and the machinery which is pro¬ 
vided is that these arrears may be recovered by 


the Collector from the assessee as if they were 
arrears of land revenue. 

Held further that Art. 14 does not require that 
all laws should be similar or that all laws should 
have universal application. What Art. 14 requires 
is that il you make any discrimination in the 
application of the law as between a citizen ami 
a citizen, there must be some reasonable basis 
mailable lo you lor .justifying such a discrimina¬ 
tion. It is not that Art. 14 prevents classification, 
tar lrom preventing classification il permits 
classification, provided the classification is based 
on sonic reasonable principle. There is a valid 
machinery existing in the different States for c,/- 
jecting land revenue and this is the machine! y 
lliai has been resorted to under S. 40 (2) lor lie 
purpose of enforcing the liability of a defaiillei 
(.lassilii alion based on Ibis principle is reasonabl 
classification. Ilcncc S. 4(5 (2) does not otic-mi 
1. «.»l ConsUtulion.- AIR 1952 SC 75: AIR 
19a4 SC. >4.) mid AIR 1955 SC 13. Disk; AIR 195 

Mad 1091, j)iss. 57 Rom LR 10(12: ILK (19561 
Rom 136. 

“ A,L 14 “ Income-tax Act (1922), S. 46 (2 
j roviM) — Loii.slilulionality — Provision of niter 
i.uti\(‘ procedure — Does not contravene Art. if 
•'i Constitution. See Income-tax Act S 

C2>. Proviso. AIR 1958 Cal 524 (DR). 

7 AlL | 4 “ Alternative course lo he followed 
by executive — (Ineoinc-lax Act (1922), S. 46 (2 
Proviso — Validity). 

Il is perfectly open to Ihe Legislature to pr< 
M'cle a 1 tc rnalive courses to be followed by excel’ 
live authorities lo be invoked at their discretio? 
provided ol course the alternatives are inlra viro- 
of the Constitution. The question whether lh 
proviso to S. 46 (21 of the Income-tax Act pro 
vidmg lor alternative powers similar to that < ; 
a Civil Court under Ihe Code of Civil Proecdui 
lo the Collector for recovery of lie- tax was ultr 
\ircs in any respect was left open. ILR (1955! 
Mad 999: 1954 Cri LJ 1775: (1954) 2 Mad LJ 6S.T 

1954) 26 ITR 509: AIR 1954 Mad 1091 (1096 
(Pt C) (Pr 13) (DR). 

-Art. 14 — Income-tax Act (1922). S. 46 (1) 

— Validity. 

Though sub section (8) of S. 18-A of Ihe A > 
provides for payment of interest by a defaulting 
asscssee while S. 46 (1) oi the Act also provide** 
lor the imposition ol a penalty on him, il cannoi 
he said (hat the fact that an' Income-tax Officer 
is empowered to impose a penalty and also 
ie<o\er interest lrom the assessee in respect oi 
one and the same default, amounts to an infra - 
lion of the equal protection of laws clause en* 
bodied in Art. 14 of the Constitution. ILR (1958) 

Mys 777: (1959) 37 ITR 257: 37 Mvs LJ 61: AIR 
1960 Mys 40 (43) (Pt R) (Pr 28) (DR). 

Section 49-EE, Income-tax Act (1922). 

— —Ail. 14 — Income-tax Act. S. 49-EE — Vali¬ 
dity — It infringes fundamental rights. See In¬ 
come-tax Act (1922). S. 49-EE. (1960) 40 ITR 624: 

62 Rom LR 11: AIR 1960 Rom 353 (DR). 

Section 61, Income-tax Act (1922). 

- Art. 14 — Income-tax Act (1922), S. 61 (‘D 

— Provision not inconsistent with Art. 14 of the 
Constitution. See Income-tax Act (1922), S. 61 
(3). 1951-1 Mad LJ 565: 1951 Mad WN 389: 64 

Mad L\V 455: 1951-19 ITR 616: AIR 1951 Mad 
897 (899, 900) (Pt B) (Prs 7, 8, 11) (DB). 
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Taxation on Income (Investigation Commission) 
Act. 

• - Art. 14 — Taxation Laws — Order under 

S. 8-A (2) of the Taxation on Income (Investi¬ 
gation Commission) Act (1947) and notice of de¬ 
mand taking place prior to Constitution — Re¬ 
covery proceedings in pursuance of that order 
<.fler Constitution came into force — Recovery 
procedure cannot be challenged as discriminatory. 
See Taxation on Income (Investigation Commis¬ 
sion) Act (1947), S. 8-A (2). AIR 1962 SC 92. 

• -Art. 14 — Taxation on Income (Investiga¬ 

tion Commissoin) Act (1947), S. 5 (1) — Vali¬ 
dity — (Income-tax Act (1922), S. .44 (as amend¬ 
ed ‘by Act (48 of 1948) ) and by Act (33 of 1954). 

Per Majority, Jagannadhadas, J. : Contra — 
Mtcr the 8th September, 1948. even in the case 
•f substantial evaders of income-tax who were a 
distinct class by themselves intended to he treat- 
d by the drastic and summary procedure laid 
'.own by Act (30 of 1947). some eases that were 

dready referred bv the Central Government for 

• • 

mesligation by the Commission could he dealt 
vith under the Act and other cases, though falling 
vithin the same class or category, could he den 11 
ivilh under the procedure prescribed in Ihe amend¬ 
ed S. .34 ( 1 ) of the Income-tax. 1 hesc provi¬ 
sions, though discriminatory, could not have been 
hallengcd before the advent of the Constitution. 
Vlirn however, the Conslilulion came into force 
n Ihe 26th January, 1950, il was open to the 
vjersons alleged to belong to llie class of suhstan- 
ial evaders thereat ter to ask as lo whv some of 
hem were uibjected to the summary and drastic 
irocediire prcscrihe.d in Act (30 of 1947) and 
thers were subjected lo the normal procedure 
prescribed in S. 3-1 and the cognate sections of Ihe 
ncomc-lax Act. the procedure prescribed in Act 
30 of 1947) being obviously discriminatory and, 
herctore, violative of the fundamental right 

guaranteed under Art. 14 of the Constitution. The 

• csutl. is that barring Ihe cases of persons which 
>*ere already concluded by reports made by the 
knnmission and the direciions given by the Cen¬ 
tral Government under S. 8 (2) of Act (30 of 

917), those cases which were pending on the 
-6th January, 1950 lor investigation before the 

• commission as also the assessment or rc-assess- 
aenl proceedings which were pending on t ho 
26th January. 1950. would he hit by Art. 14 of 

In* Constitution and would bo invalidated. M. Cl. 
'lulhiah v. The Conimr. ol Income-tax, Madras 
1956 SCJ 349: (1955) 2 SCR 1247: (1956) 29 ITR 
199: 1956 SCA 227: AIR 1956 SC 269 (274, 275, 
276, 277) (Prs 18. 19, 20. 21, 22, 24, 26). 

• -Art. 14 — Travanoore Taxation on Income 

Investigation Commission) Act (14 of 1124, M.E.), 

S. 5 (1) — S. 5 (1) is not discriminatory and 
' iolative of the fundamental right guaranteed under 
\it. 14 — (Taxation on Ineome (Investigation 
Commission) Act (1947), S. 5 (1) ). 

The possibility of the Government diseriminal- 
.ig between persons and persons falling within the 
- roup or category of substantial ovaders-of income- 
t )\ would not render S. 5 (1) of the Act discrimi¬ 
natory and void. It is to he presumed, unless the 
outran* were shown, that the administration of a 
narticular law would be done “not with an evil 
vo and unequal band'’ and the selection made by 
Pie Government of the cases of persons to he 
‘‘Ierred for investigation by the Commission would 
••'t |>(‘ discriminatory. The object sought lo he 
hieved by Ihe Travancore Taxation on Income 


(Investigation Commission) Act is lo catch subst¬ 
antial evaders of income-tax. Being a (lass by 
themselves, the procedure to which they are sub¬ 
jected during the course of investigation of their 
cases bv the Commission is not at all discrimina- 

• f 

lory because such drastic procedure has reason¬ 
able nexus with the object sought lo he achieved by 
Ihe Act and therefore such a classification is 
within the constitutional limitations. The selection 
of the cases of persons falling within that cate¬ 
gory by the Government cannot he challenged as 
discriminatory for the simple reason that it is 
not left to the unguided or Ihe uncontrolled dis¬ 
cretion of the Government. The selection is guid¬ 
ed by the very objective which is set out in the 
terms ol S. 5 (1) itself and the attainment of 
that object controls the discretion which is vested 
ni the Government and guides the Government 
in making the necessary selection of cases ol 
persons to he referred for investigation by the 
Gommission. It cannot, therefore, he disputed that 
I here is a valid basis of classification to lie found 
in S. 5 (1) of the Act. 

Action under S. 5 (1) read with S. 8 (2) of 
the Travancore Act (14 of 1124) is definitely limit¬ 
ed to the evasion of payment of taxation on 
income made during the war period. It cannot, 
l lie* ref ore. be urged that S. 5 (it of the Travan 
core Act <11 ol 1124) was discriminatory in 

comparison with S. 47 (1) of the Travancore Act 
(23 ol 1121), tor the persons who came under 
S. .) (1 ) were not similarly situated as persons 
who came under S. 47 (1). Hence S. 5 (1) of 

the Travancore Taxation on Income (Investigation 
Commission) Act (14 of 1124) which has to bo 
lead lor this purpose in juxtaposition with S. 47 
<>f the Travancore Act (23 of 1121), cannot he 
held to he discriminatory and violative of the 
fundamental right guaranteed bv Art. 14 of the 
Constitution. AIR 1954 SC 545; AIR 1955 SC 1.3 
Lx pi, and Distinguished. A Thangal Kunju v. M. 
Vcnkalachalam, (1956) 29 ITR 349: 1956 SCA 259: 
1956 SCJ 323: (1955) 2 SCR 1196: AIR 1956 SC 

246 (266, 267, 268. 269) (Pt H) (Pis 67, 68, 70, 

71, 73, 74, 77, 78). 

•-Art. 14 — Taxation on Income (Investigation 

Commission) Aei (30 of 1947), S. 5 (1) — Drastic 
procedure — No special or rational nexus — Sec¬ 
tion is discriminatory and invalid. 

The class of persons alleged lo have been dealt 
" ilh by S. :> (1) ot the Taxation on Income 
(Investigation Commission) Act was comprised of 
those unsocial elements in society who during 
recent years prior to the passing of the Act had made 
substantial profits and had evaded payment of 
tax on those profits and whose cases were referred 
to the Investigation Commission before 1st Sept¬ 
ember, 1948. Assuming that evasion of tax to a 
substantial amount could form a basis of classifica¬ 
tion at all tor imposing a drastic procedure on 
that class, the inclusion of only such of them 
whose eases had been referred before 1st Sept¬ 
ember, 1948, into a class lor being dealt with by 
Ihe drastic procedure, leaving other lax evaders 
to he dealt with under the ordinary law will bo 
a clear discrimination for the reference of the 
ense within a particular time has no special or 

rational nexus with the necessity for drastic pro¬ 
cedure. * 

Assuming the provisions of S. 5 (l) () f Act (30 
ol 1947) can lx* saved from the mischief of Art 14 
of the Conslilulion on the basis of a valid class! 

1 iealion, that defence is no longer available in 
supporl of il after Ihe introduction of |bc new 
Mil) S. (1-A) in S. 34 ol the Income-tax Art. which 
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sub-section is intended to deal with the same class 
of persons dealt with by S. 5 (1) of Act 30 of 
1947 — Hence the proceedings before the Investi¬ 
gation Commission can no longer be continued under 
the procedure prescribed by Act 30 of 1947. Shree 
Meenakshi Mil s, Ltd. v. Visvanatha Sastri, 1955 
SCJ 62: (1955) 1 Mad LJ (SC) 21: 1955 Andh 
\VR (SC) 21: (1954) 26 ITR 713: 1954 SCA 1271: 
AIR 1955 SC 13 (17, 18, 19) (Pt B) (Prs 13, 15). 

- Art. 14— Validity of Taxation on Income 

(Investigation Commission) Act (1947), S. 5 (4) 
—Uncome-tax Act (1922), S. 34]. 

Sub-s. (4) ol S. 5 of the Taxation on Income 
(Investigation Commission) Act (30 of 1947) offends 
against the guarantee of equal protection of the 
laws given in Article 14 of the Constitution. Both 
S. 34 of the Indian Income-tax Act and S. 5 (4) 
ot Act (30 ol 1947) deal with all persons who 
have similar characteristics and similar properties, 
the common characeristics being that they are 
persons who have not truly disclosed their income 
and have evaded payment of taxation on income. 
There are substantial differences between the 
procedures under S. 34 of the Income-tax Act and 
S. 5 (4) ol Act (30 ol 1947) and the different 
procedure under the latter operates to the detri¬ 
ment of the persons dealt with. Accordingly S. 5 
(4) and the procedure prescribed by Act 

(30 of 1947) in so far as it affects the 

persons proceeded against under that sub¬ 
section being a piece of discriminatory legis¬ 
lation offends against the provisions of Art. 
14 of the Constitution and is thus void and 
unenforceable. Surajmal Mohta and Co. v. A. V. 
Visvanatha Sastri, 1955 SCR 448: (1954) SCJ 611: 

(1954) SCA 743: (1954) 26 ITR 1: 67 Mad LW 

759: AIR 1954 SC 545 (552, 553, 554) (Pt B) 
(Prs. 15, 17, 18, 19, 20, 21). 

• -Art. 14 — Travancore Taxation on Income 

(Investigation Commission) Act (14 of 1124), S. 5 
— S. 5 is not discriminatory and so not opposed 
to Constitution. AIR 1956 SC 240, Rel. on. Moham¬ 
mad Abdul Radar v. Commr. of I.-T., ILR (1961) 1 
Ker 517: 1961 Ker LJ 529: 1961 Ker LT 558: AIR 
1962 Ker 38 (42) (Pt D) (Pr 13) (FB). 

Madras Revenue Recovery Act. 

• - Art. 14 — Taxation Law — Madras Revenue 

Recovery Act, S. 48 — Arrest and imprisonment 
of defaulter — Nature of —• If contravention of 
Arts. 14, 19, 21 and 22 of the Constitution •—• 
Validity of S. 46 (2), Income-tax Act and S. 48 


It offends the equality before the law contemplaN 

v t j Art * 14 ’ if the assessee s in different parts 
of India are to be exposed to so widely differing 

sentenees which can be imposed by Collectors on 

different grounds in different States. Section 48 

Madras Revenue Recovery Act, is ultra vires as 

it clearly offends Art. 22 (1) and (2) of the 

Constitution and S. 46 (2) of the Income-tax Act 

is also ultra vires in so far as it empowers a 

collector to proceed under S. 48 of the Revenue 
Recovery Act. 

(Per Krishnaswani Nayudu, J.) The proce¬ 
dure for arrest under the Revenue Recoverv Act 
is fundamentally different from that prescribed in- 
the Civil P. C. None of the safeguards provided 
in the Civil P. C., against improper arrest and 
detention are found in the Revenue Recoverv Act. 
Section 46 (2) of the Income-tax Act, clothes the 
Collector, a single individual and an executive 
authority, with power to apply either of the two 
modes one under Revenue Recovery Act and (he 
other under the Code of Civil Procedure provided 
lor arrest of defaulter, who are placed in similar 
circumstances. The power that is conferred on the 
executive authority is unfettered and the exercise 
of his discretion is not subject to any limitations 
imposed upon him by the enactment. It is open 
to him to treat two defaulters placed in similar 
circumstances differently and there is nothing ii> 
the concerned enactments to guide him as to which 
of the procedure he should adopt. In such circum¬ 
stances, there is always the scope for discrimina¬ 
tion between two defaulters who are placed in the 
same position to the advantage of one and to the 
prejudice ot another. Such a power is manifestly 
unreasonable and nakedly arbitrary and is opposed 
to the doctrine of equality before the law under 
the Constitution. There is obvious inconsistency 
between S. 48 of the Revenue Recovery Act and 
the provisions of Art. 22 (1) and (2) of the 
Constitution, and to that extent that section must 
be held to be void. It is not that S. 46 (2) of 
the Income-tax Act could as a whole be consider¬ 
ed to be offended by the said Article but it is 
alfected to the extent that it empowers the Collec¬ 
tor to act under S. 48 ol the Revenue Recovery 

^ C n-,v 19 rt 54 w Cri LJ 1775: ILR (,955 > Mad 999: 

in?? 4 !. 2 Mad LJ 683: < 1954 > 26 ITR 509: AIR 
19o4 Mad 1091 (1095, 1096) (Pt D) (Prs 10 11 
13) (DB). 9 ’ 1 ' 

r Art 14 — -Madras Revenue Recoverv Act, S. 48 
and Income-tax Act, S. 46 (2) — Validity. See 
Constitution ol India, Art. 14. AIR 1954 Mad 1091. 


of the Madras Act. See Income-tax Act (1922), 
S. 46 (2). AIR 1957 SC 688. 

-Art. 14 — Madras Revenue Recovery Act, 

S. 48 and Income-tax Act, S. 46 (2) — Validity. 

For the purpose of S. 46 (2), Income-tax Act, 
it was perfectly legal for the then Central, and 
now Union Government, to utilise the existing 
machinery for the collection of land revenue 
arrears in the different States for the purposes of 
collecting the Central or Union Taxes. So far as 
this machinery is generally speaking uniform and 
otherwise intra vires of the Constitution Art. 14 
of the Constitution is not offended. The various 
States are perfectly entitled to legislate for their 
own territorial areas in their spheres of legislation 
and to define the manner in which their own 
arrears of taxes are to be realised, keeping their 
machinery of course within constitutional bounds. 
There is, however, in so far as the Union Govern¬ 
ment is concerned one wide class of income-tax 
defaulters who wilfully default to pay income-tax 
®r b> some fraudulent method evade payment. 


Miscellaneous. 

® U — M. B. Taxes on Income (Valida¬ 

tion) Act (1954), S. 3 is not hit bv Art. 14. See 
M. B. Taxes on Income (Validation) Act (1954), 

S. 3. AIR 1964 SC 1329. 

®-Arts. 14, 31, 32 and 265—Difference in rates 

of assessment of income-tax by reason of pending 
proceedings being continued according to the law 
of the integrating States prior to integration into 
the Pepsu State — Art. 14, if infringed — Collec¬ 
tion of taxes, if deprivation of property within 
the meaning of Art. 31 — Relative scope of Arts. 31 
(1) and 265. 

Nabha, one of the States integrated in the Pati¬ 
ala and East Punjab States Union had no Income- 
tax Act prior to the integration w r hile Kapurthala 
another State had its own Income-tax Act. After 
the integration, the residents of the Nabha State 
were assessed to income-tax under the law of the 
Pepsu Union, in respect of the vear 2005 while 
the income of the residents of Kapurthala State 
were assessed under the Kapurthala State law, the 
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rates under which were lower than those fixed in 
the law of the Pepsu State as the proceedings 
against them were pending on 20th August, 1948 
and as the pending proceedings have accord¬ 
ing to S. 3 (1) of the Patiala and East Punjab 
States Union General Provisions (Administration) 
Ordinance, 2006, to be disposed of in accordance 
with the laws governing such proceedings in force 
in any such integrating Slate immediately before 
20th August, 19-18. 

On a contention that such discrimination offends 
against the provisions ot Art. 14 of the Constitu¬ 
tion. 

Held: The discrimination, if any, was not 
brought about bv the Ordinance, but by the cir¬ 
cumstance that there was no Income-tax Acl in 
Nabha Slate and consequently there was no case 
oi assessment pending against any Nabha assessee. 
In any case, (tie provision that pending proceed¬ 
ings .should be concluded according to the law 
applicable at the time when the rights or liabilities 
accrued and the proceedings commenced is a 
reasonable law lounded upon a reasonable elassi- 
iication ot the assessees which is permissible under 
the equal protection clause and to which no ex¬ 
ception can be taken. There is no infringement 
ot lundamental right under Art. 14 in such a 
case. 

Cl. ( 1) ol Art. 31 must be regarded as concern¬ 
ed with deprivation of property otherwise than 
by the imposition or collection of tax, for other¬ 
wise Art. 26.) becomes wholly redundant. The 
Constitution has treated taxation as distinct from 
compulsory acquisition ot property and has made 
independent provision giving protection against 
taxation save by authority of law. The protection 
against imposition and collection ot taxes save bv 
authority ol law directly comes from Art. 26a 
and is not secured bv Cl. 1 of Art. 31. Art. 265 
not being in Chap. Ill of the Constitution, its 
pi otection is not a lundamental right which can lie 
< nl meed by an application to the Supreme Court 
under Art. 32. Rarnjilal v. Income-tax Officer, 
Mohindar Garb, (1951) 1 Mad LJ 384: 64 Mad 
CW 402: 1951 ALJ (SC) 16: 1951 ITR 174: (1951) 
NCJ 203: AIR 1951 SC 97 (99) (Pt A) (Pr 9). 

-Arts. 14, 271 — Finance Act (1963) — Validity 

— Act does not contravene Art. 14 on the ground 
that salaried class lias been excluded from levy 
of surcharge. 

In the Finance Act of 1963 the salaried class of 
persons has been excluded from the application 
°i ,li( * provisions for the levy of Surcharge. The 
salaried class of employees undoubtedly, is a wadi 
del mod ( lass and has been so treated for decades 
hv the various Finance Acts. The Finance Act of 
1963 (leals equally with all persons within the 
salaried ( lass. 7 he classification is also reasonable 
:ls ll is based upon a real and substantial distinct 
tion between salaried employees and others. Salari¬ 
ed employees have ahvavs at least since the 
Income tax Act of 1922, been taxed on the basis 
°l ,,] c finance Art current during the year when 
the salary is received and not on the biisD of the 
finance \<t enacted after the year has mine to 
a close. The charge of discrimination therefore 
cannot legitimately he levied against the Finance 
\c{ oi 1963 in the matter of ‘additional surcharge’ 
as the classification is neither arbitrary nor 
capricious; it is a perfectly understandable, ‘intelli¬ 
gible and reasonable classification. AIR 1951 SC 
31H, Rel. on. (1965) 1 ITJ 63: (1965) 57 ITR 749* 
AIR 1905 All 37 (42) (Pr 7). 


-Arts. 14, 19 (1) (g), 270, 271, 226 — Levy 

of surcharge made by the Finance Act passed at 
the end of the year — No levy of surcharge or/ 
salaried class by Implication — No violation * t 
equality clause — Compulsory deposit scheme — 
No restrictions placed on exercise of profession, 
trade or occupation. 

The tax payable by the assessee was determined 
as Rs. 608.64 and under the f inance Act of 1963 
a further levy of Rs. 264.32 as Additional sur¬ 
charge, Rs. 30.77 as Surcharge, and Rs. 2.13 as 
Special Surcharge was made. In a petition under 
Art. 226 of the Constitution directed against the 
levy of additional surcharge a.^ offending Arts. 14, 
19 (1) (g) and 271 of the Constitution, 

Held, Article 271 empowers Parliament to lew 
additional tax by way ol a surcharge. The levy 
<-i additional surcharge or Special surcharge w 
addition is within the competence ot Parliameni. 

3 he salaried class of employees is a well defined 
1 lass and has been so treated for decades hv lie 
various finance Acts. This class ol employees, since 
the Income-lax Act of 1922, has been taxed on 
the bases o| the f inance Act current during the 
year when the salary is received and not on the 
basis ot (he finance Act enacted after the year 
has come to a close. Income chargeable under tin- 
bead 'Salaries’ by implication is not subjected to 

I lie additional Surcharge which came to be levied 
11,1 dcr I he Finance Act of 1963 for the first time. 
The Finance Act of 1963 deals equallv with all 
persons within the salaried class. The classifica¬ 
tion is also reasonable as it is based upon a real 
and substantial distinction between salaried em¬ 
ployees and others. No charge of discrimination 
can he levelled against the Finance Act of 1963 
in the matter of additional surcharge. The Com¬ 
pulsory Deposit Scheme applies to a well defined 
class and the Finance Act of 1963 cannot be said 
lo place any restriction on the free exercise of 
any prolession. trade or occupation. (1951) SCJ 
478: AIR 1951 SC 318. Ref. (1965) 1 ITJ 63: (1965) 

57 ITR 749: AIR 1965 All 37 (38) (Pt B) (Pr7). 

^[4. 14 — Income-tax (Amendment) Act (7 1 
o( 19.)0), S. 3 *— Validity — Classification allow¬ 
ed under Art. 14 of Constitution — Distinction 
between parlies whose rights were decided py 
Supreme Court and others — Held, valid _ Sec¬ 

tion does not contravene Art. 14. See Income-tax 

Act (1922), S. 9 (1) (as amended by Act 71 ot 
1950). AIR 1963 All 451 (DB). 

—Art 14 — Income-tax (Amendment) Act (7/ 
ol 1950), S. 2 • Validity •— The discrimination 
made in lavour of particular assessees is not 
violative of Art. 14. 53 Bora LR 590: 1951-20 ITR 
160: AIR 1951 Bom 438 (439, 440) (Pt A) (Prs 3 
4, 5, 6) (DB). 

- Reasonable classification — Finance 
Acl, 1951 If ultra vires — (Finance Act ( 1951 ), 

The Finance Act of 1951 is not ultra vires tin* 
Constitution of India. It does not contravene Art 

II ol Hie Constitution in so tar as it provides for 
a graduated scale of income-tax, the rate of p,\- 
nsing with the rise in income. From whatever 
point ol view the statute is examined, it appears 
< h'ar (hat there is a rational connection between 
the dillerenlia on the basis of which the cl ism 
hcalion has been attempted in the Act and tin 
objects sought to be achieved in the Act Tl 

is i be re I ore, not class legislation hut reason'll N 
elassilication as permitted hv the Constilni 
141(50 Cal U 148: I Lit (I960) 1 Cal 5rt( f r V 
n ITR 101: AIR 1959 Cal 444 (446) (Pr 8) (DR V 


Art. 14 



1120 


CONSTITUTION OF INDIA (1950), Art, 14. Note 14(a) 


- - 

Constitutionality of Finance 
(Finance Act (1954), S. 2) 


Art. 14 Taxation Law — Reasonable classi- 

— Graduated rates of Income-tax 
M nether arbitrary • ~ 

Acts. 1951 and 1954 

- (Income-tax Act (1922)“S.3). 

Article 14 of the Indian Constitution does not 

m '. lsl l 'iat every piece of legislation must have 

universal application and it does not lake away 

from the State the power to classify persons for 

the purposes of legislation, hut the” classification 

must be rational, and, in order to satisfy this 

lest, (i) the classification must be founded on an 

intelligible differentia which distinguishes those 

hat are grouped together from others, and (ii) 

Uiat differentia must have a rational relation to 

Hie object sought to be achieved by the Act. The 

differentia which is the basis of the classification 

and the object of the Act are distinct things and 

' vhat 1S necessary is that there must be a nexus 
[between them. 

Applying these tests, the progressive graduation 
o] income-tax with different rates applying to 
•different income groups or to different slabs of 
income, lar from being discriminatory, is a just, 
practical and reasonable system of classification. 

The Finance Act, 1951, as applicable to the 
Finance Act, 1954 under S. 2 of the Finance Act. 
1954, is not ultra vires the Constitution and docs 
not infringe the right of equality before the law 
or the equal protection of the laws. Further 
the Finance Act is not ultra vires the Consti¬ 
tution and the rates imposed thereunder are 
neither discriminatory nor arbitrary. 62 Cal WN 

'109: (1958) 34 ITR 82: AIR 1958 Cal 669 (671) 
(Prs 13, 14, 16, 17). ’ 

- Art. 14 — Income-tax Act (1901), S. 297 (2) 

— Is not violative of Art. 14 of Constitution 

Liability to penally under new Act for assessees 

whose assessments were completed after 1st 

April 1962 is not discriminatory — Act coming 

into force on 1st April 1902 — Hence the fixation 

<d that date — No benefit to asscssec even if 

ne is to pay penally under old Act — Hence 

a lassific ation is not discriminatory. See Income- 

tax Act (1901), S. 297 (2) (g).' 1965 Kcr LJ 

1177. 


Income-tax Officer reducing rebate of super-tax 

— Dividend exceeding G per cent, of paid-up capi¬ 
tal but not exceeding 10 per cent, suffering reduc¬ 
tion of rebate at 2 annas per rupee — Dividend 
exceeding 10 per cent, suffering reduction at rate 
ot .! annas per rupee — Held there was no dis¬ 
crimination in matter of reduction of rebate. See 
finance Act (1956), Sch, 1, Part 2, Group D, 
Second Proviso, sub-para (b). AIR 1964 Mad 13 

VUnJ. 

- Art. 14 — Taxation laws — Constitutionality, 

ice Income-tax (Amendment) Act (25 of 1 9Vii 
S. 19. AIR 1958 Mys 70 (DR). ' ’ 


Art. 14 — Retrospective effect 

trk — 4 » a / /I A ^ j \ _ 


-,-- v.vv. — Cochin In- 

come- ax Act (6 of 1117), S. 44 - Liability to 

capital gains lax arising prior to Constitution — 
Assessment proceedings subsequent to Constitu¬ 
tion No question of discrimination can arise. 

The Constitution is not retrospective in opera- 
■on There was no such tiling as fundamental 
lights prior to the Constitution, and any ones- 
lion o inconsistency of existing laws with funda- 
menta rights can only arise on and from the 
date those rights came into being and the preser- 
' ation of past inchoate rights or liabilities and 
pending proceedings to enforce the same is not 

11,0 c ”‘ iiu " i "" 

AY here the liability of (he asscssec to tax in 
respect of capital gains arose prior to the Con¬ 
stitution hut the order of assessment iri respect 

° 1 ,at ta ? ?' as made after the Constitution no 

question of discrimination between two parts of 
the same State in Travancore-Cochin can possibly 
ause The hability of the assessor arose in the 
}ear 11^ in which the income was earned and 
ho fact that the asscssec successfully avoided tin* 
liability until proceedings under S. 44. Cochin 
Income-lax Act, were started cannot postpone the 
accrual o( that liability. There is nothin# in the 
Constitution which affects the right to collect 
income-tax in respect of capital gains which arose 
pnor to the Constitution under S. 44, Cochin 

l l l»° I VS- tax Act (C) of 1U ')- 1954 Ivor LT 585: 
AIR 19o 5 Trav-Co 19 (20) (Prs 3, 4, 5, 6). 


Art. 14 — Permissible classification — In¬ 
come-tax Rules (1922), R. 2 — Distinction 
between registered and unregistered firms made 
by R. 2 is rational — Not hit by Art. 14. 

.V firm that is registered under the Partnership 
Act or the Registration Act is more likely to he 
•genuine than that which is not registered. 
Evidently the intention of the rule making autho- 
litv is to compel the partnership firms to seek 
official recognition as early as possible. Whether 
this is a wise move or not is not a question for 
the Courts to decide. But it cannot be denied 
that the classification made in R. 2 between regis¬ 
tered firms registered under Partnership or Regis¬ 
tration Act and those not so registered is a 
rational classification having regard to the object 
sought to he achieved and hence the rule is not 

hit by Art. 14 of the Constitution. 1963 Karnt LJ 
133 (DB). 


Art. 14 


lion) Act 


M. B. Taxes on Income (Valida 
Validity. Sec Madhya Bharat Taxc< 


on Income (Validation) Act (1954). AIR 195* 
Madh Pra 195 (DB). 


Art. 14 — Asscssec Company with 


„ ^ . - paid-in 

(r.pilal of Rs. 2,000 declaring dividend o 


' --"“"fN ' * * » 1 U V 1 [ U l 

Ks - 00,000 for distribution among shareholders - 


14 (b). Agricultural income-tax. 

• ~ Differential treatment — Bhopal 

Mate Agricultural Income-tax Act (9 of 1953) — 
Tax imposed on persons carrying on agricultural 
operations in Bhopal region — No such lax im¬ 
posed on persons carrying agricultural operations 
in other regions of M. P. State — This by itself 
does not render Act invalid. 

Prima facie, a differential treatment is accord¬ 
ed by the State of Madhya Pradesh to persons 
carrying on agricultural operations in the Bhopal 
region, because the State subjects them to pay 
by reason of the provisions contained in the 
Bhopal State Agricultural Income-tax Act, IX of 
1953, tax on agricultural income, which is not 
imposed upon agricultural income earned in the 
rest of the Slate. But that by itself cannot be 
a ground for declaring the Bhopal Act ultra vires. 
Differential treatment becomes unlawful only 
when it is arbitrary or not supported by a rational 
relation with the object of the statute. Where 
application of unequal laws is reasonably justi¬ 
fied for historical reasons, a geographical classi¬ 
fication founded on those historical reasons would 
he upheld. AIR 1902 SC 981 and AIR 1963 SC 
853, Rel. on; Observations in (1902) 2 SCR 619, 
held obiler. Il is not correct to say that the 
Bhopal Act is unlawful because the Stale had 
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/since the enactment of the Slates Reorganisation 
Act, 1956, sufficient time and opportunity to 
^decide whether the continuance of the Bhopal 
State Agricultural Income-tax Act, in the Bhopal 
region would be consistent with Art. 14 of the 
Constitution. It would be impossible to lay down 
anv definite time-limit within which the State 
liad to make necessary adjustments so as to 
•effectuate the equality clause ol the Constitu¬ 
tion. It cannot be said that because a certain 
number of years have elapsed or that the State 
has made other laws uniform, the State has act¬ 
ed improperly in continuing an impost which 
operates upon a class of citizens more harshly 
than upon others. AIR 1961 Madh Pra 282, 
Reversed. State of Madhya Pradesh v. Bhopal 
Sugar Industries Ltd., (1964) 1 SCJ 555: (1964) 
52 ITR 443: (1964) 1 ITJ 553: 1964 Jab LJ 369: 
1964 Mah LJ 697: 1964 MPLJ 857: (1964) 6 SCR 
346: AIR 1964 SC 1179 (1180, 1181, 1182, 1183) 
(Pt A) (Prs 4, 7, 10). 

Art. 14 — (Kerala) Agricultural Income-tax 


Act (1950) (as amended by Kerala Act 8 of 1957). 
S. 5, Explanation 2 — Explanation 2 added by 
Amending Act (IX of 1961), is not ultra vires. 
See (Kerala) Agricultural Income-tax Act 1950 (as 
amended by Kerala Act 8 ol 1957), S. 5. AIR 
1964 SC 572. 


Art. 14 — (Kerala) Agricultural Income-tax 


Act (22 ol 1950) (as amended bv Kerala Act 11 o) 
S. 2-A — Constitutionality — Section does 


not offend the equality clause ol the Constitu¬ 
tion. See (Kerala) Agricultural Income-tax Act (22 
ol 1950) (as amended bv Kerala Act 11 of 1959), 
S. 2-A. AIR 1963 SC 591. 

-- Art. 14 — U. P. Agricultural Income-tax Act 

(3 ol 1949), S. 6 (l), Proviso l — Validity — 
Provision docs not infringe Art. 14 or Art. 19 (1) 
(i) of the Constitution of India. See U. P. Agri¬ 
cultural Income-tax Act (3 ol 1949), S. 6 (1) 
Proviso 1. AIR 1953 All 25. 

Art. 14 — Bengal Agricultural Income-tax 
Act, S. 38 — Validity — If violates Art. 14. See 
Bengal Agricultural Income-tax Act (4 ol 1944*. 
S. 38 (2). AIR 1959 Cat 490 (DR). 

Art. 14 —- Scope — S. 7 (1), Bengal Agri 
cultural Income-tax Act — v'alidity — Classifica¬ 
tion — If discriminatory. See Bengal Agricultural 
Income-tax Act (4 of 1944), S. 7 (1). AIR 1958 
Cal 585. 

-Art. 14 — Taxing law — Geographical 

classification — Validity. 

In the reorganisation of the State the district 
ot Malabar was transferred from the State ol 
Madras and added to the new State of Kerala. 
The former Malabar Area, while it was part ot 
tlie Madras Slate was, like the rest ol that Stale 
area, not subject to any general law relating to 
Agricultural Income-tax. Following its disintegra¬ 
tion lrom the -Madras Slate, and simultaneously 
N\ilh the extension to it of the agricultural income- 
tax, the Malabar Area was relieved of this tax 
bin den. On the extension ol the 4 r a vane ore- 
Cochin Agricultural Income-tax Act (22 of 1950 ) 
(as amended by Act 8 of 1957) to which was 
added Malabar District the Authorities proceeded 
to lew tax on the agricultural income received bv 
the petitioners during tin.* financial year 1957-58 
The petitioners questioned the validity of this lew 
<4 tax under Art. 1-1 of the Constitution. 

Held, that the anomaly herein was inevitable 
during the early stage alter the integration but 

[Vol. 3.]Fn. D. 71. 


it had been obviated by the early steps taken by 
the State to introduce the system of basic tax 
as well to the area and that tlie chance incidence 
of the prior taxation under the Madras State Law 
that brought about the inequality here if at all 
and to the extent that that situation was uniform 
throughout the Malabar area, there could be 
nothing for the petitioners to complain. The con¬ 
tention on ground of Art. 14 of the Constitution 
acco rdingly failed. (1889) 101 US 22 and AIR 

1951 SC 97, Rel. on. Ananthanarayana Iyer v. 
Agricultural Income-tax & Sales Tax Officer, 1958 
Ker LT 1144: 1958 Ker LJ 1286: ILR (1959) Ker 
125: 1959 Ker LR 1: AIR 1959 Ker 182 (189) 
(Pt D) (Prs 20, 24) (FB). 

-Art. 14 — 


— Territorial discrimination — Taxa¬ 
tion Law — Bhopal Slate Agricultural Income-tax 
Act, 1953 — Validity. 

The Bhopal Slate Agricultural Income-tax Act. 
1953, is in contravention of a citizen’s right under 
Art. 14 of the Constitution and is, therefore, void, 
it cannot be said that the Bhopal State Agricul¬ 
tural Income-tax Act, 1953, is a legislation meant 
for the amelioration of the people of the former 
Bhopal Stale. The law is ex facie discrimina¬ 
tory and there are no materials to show that the 
conditions which prevailed in other areas ol 
Madhya Pradesh are so different and varied from 
those which obtain in the territory of the former 
Bhopal Stale as to afford a sufficient justification 
for the continuance of the impugned Act in Bho 
pal region. 1961 MPLJ 652: 1961 Jab LJ 690: 
1961 MPC 356: AIR 1961 Madh Pra 282 (284, 285. 
288, 289) (Pt A) (Prs 5. 15. 16) (DB). 

tReversed in AIR 1964 SC 1179.] 

®-Art. 14 — Bihar Agriculturists Dew Order 

(1950) — Validity. ' “ 

* 

The guarantee of equal protection under Art. 14 
is not absolute. It cannot also be the purpose 
<>l Article 14 to take away from the legislature 
the right or the power to classify the subjects of 
legislation. It is true that classification must be 
reasonable but a legislature has a wide discretion 
and an Act will not be held invalid unless the 
classification is clearly unreasonable and arbitrary. 
Whal classification is reasonable rests in the dis- 
cietion of the- legislative body in the first instance, 
flic question is not whether the Court considers 
the classification reasonable to its satisfaction or 
whether in its opinion the Government could 
have devised a more equitable scheme. The ques¬ 
tion must he posed on the other hand—is the 
slalule so clearly arbitrary that legislators acting 
reasonably could not have believed it to he neccs~ 
sary in the public interest? To put it in olhnr 
words, the question is whether there was anv 
rational basis for legislative action. The Bihar 
Agriculturists Levy Ordei. 1950, mav divide large 
producers into a number ot artificial sub-classes. 
But it cannot fairly, or indeed at all. be said 
dial the object of the Ministry in making thb 
order was to benefit one sub-class of producers at 
the expense of any other sub class. There is 
clearly, nothing objectionable in the levy lain 
a progressive one, that is in any comparatively 
large producer being required to“ deliver to the 
Stale a proportionately greater quantity of his 
gram than a smaller producer. The Bihar Agri¬ 
culturists Levy Order considered as a whole and 
notwithstanding certain anomalies, does not violate 
I he guarantee under Article 14 of ih e Con¬ 
stitution. Mohammad Anzar v. Slate of Rifi-ir 
1952 Cri LJ 710: 31 Pat 203: AIR 1950 oon 
— 230) (Pt C) (Prs 10 , 26) (SB). 
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i .. ’’ ' 0i ' Sales ta * initiate assessment proceedings 

Andhra Pradesh General Sales Tax Act pending — Notice can be dssi 


Pra , Ar '' 44 ~ Reasonable classification — Andhra 

IS ai'S'i- &4S 

16 - ■«>• *» 

Assam Sales Tax Act 

f "~ A rt. 14 — Assam Sales Tax Act (17 of 1947), 

f A ,o«o d ?\ en ? introduced by S. 2 of Assam 
Act 13 of 1960 deleting sub-section (b) of item (i) 

of sub-cl. (b) ot Cl. (1) of S. 15 is not illegal, 

See Sales lax — Assam Sales Tax Act (17 of 

1947), S. 15. 1962 (Supp) 2 SCR 589. 

~- Ar ‘- 44 ~ Assam Sales Tax Act (17 of 1947), 

4 . 8ecl,on 29 is ultra vires being opposed to 

Art# 1*7# 

The power conterred upon the Commissioner 
by virtue of S. 29 of the Act, has the potency of 
being exercised with unjust discrimination, “and 
whatever might have been the validity of such 
authority before the Constitution of India such 
power, which is capable of being used with dis¬ 
crimination in favour of or against particular indi¬ 
viduals, would be void and inoperative under 
Art. 14 of the Constitution. Section 29 of the Act 
is ultra vires on this ground also. ILR (1956) 

8 ^ ai ^V 346: (1957) 8 STC 537: AI R 1957 Assam 
1 (6) (Pt D) (Pr 12) (DB). 

Bengal Finance (Sales Tax) Ac! 

w — Bc : ng ; 11 Finance (Sales Tax) Act 
6 v rr, * (ai _ a Pt )l,cd Delhi), S. 2 (g), Expl. 1 
r“ , ldlt J —• Does not contravene, Art. 14 — Not 

TV? Vi’ S /p S f a ‘foJ? X T~ BenSal Finance < Sales 

Tax) Act (6 of 1941 (as applied to Delhi), S. 2 
(g), Expl. 1. AIR 1962 SC 5.3. 


initiate assessment proceedings — Assessment noi 
pending — Notice can be issued only for period 
within 3 yeans ot relevant quarter (Majority view) 
t A _^ 1958 Madh Pra 148, Reversed.’ See Sales 
iqa-\ ci.. a ! ld Berar Sales Tax Ac t (21 of 

1 ' 4 ‘ > Ss - H A, 10 and 11. AIR 1964 SC 766 


c 14 77 Bengal Finance (Sales Tax) Act, 

, (4) ~ x aliddy — If repugnant to Arts. 14 

Tav) xV(r e r n ,o^T :1 c ~ Ben « al Finance (Sales 

ILR ) a958S fi 2 0 cil 4 285. • ? (4) ’ <1957} 8 STC 5I7: 

Bombay Sales Tax Act 

44 ~ Bombay Sales Tax Act (24 of 
C , ' ... Section is not discriminatory —' See 

S if AIRT953 0 SC a 252 S . aleS ^ Act (24 ° f 1952) ’ 

Central Sales Tax Act 

——Art. 14 — Discrimination must result from 
challenged statute and not on comparison with 
statutes of other States — Scope of S. 8, Central 
Sales Tax Act Does not make any classifica- 

c°i n Sect,on not repugnant to Art. 14. See 
Sales Tax — Central Sales Tax Act (1956) S x 

AIR 1962 Andh Pra 204 (DB). 8 

—Art 14 — Central Sales Tax Act (195G). S. 8 
,}' | Inter-State sale - Distinction between 
declared goods’ and ‘other than declared goods’ 
for taxing purposes - Section not discriminatory 
r Does not violate Art. 14 of the Constitution 
^ee Sales Tax — Central Sales Tax Act Mq-yn 
S. 8 (1). AIR 1962 Mad 457 (DB). K 

C. P. and Berar Sales Tax Act 

Ss 4 7l A P 10 a, n B r erar Sa,es Tax Act (21 

and Berar Act ^’oi ’iolsl 35 a, " end e d by C. P. 
—. Tlpfonit • n- 01 — Registered dealer 

- Default in filing returns - Does not by itself 


• -“Art. 14 — ‘Equal protection of laws’ — 
C. P. and Berar Sales Tax Act (21 of 1947) as. 

m. < i? dcd *° ' "idIlya Pradesh forming part ’ ol 

• adhya Pradesh after reorganisation — Does noJ 
folate Art. 14 — Stales Reorganisation Act (1956), 

The Central Provinces and Berar Sales Tax Act, 
194/ as extended to Vindhya Pradesh cannot be 

A t ia ,f ,0l ? te J he , ef ' ua l protection clause in 
AH. 14 of the Constitution after the reorganisa- 

t on of States when Vindhya Pradesh became part 

ixlaw P in Se v Hh V d Pradesh State - The sales 
tax law in \ indhya Pradesh was validly enacted. 

;' K ‘ ll ^.“! US o US vaIidity with il under S. 119 
<»t the States Reorganisation Act, when it became 

SU,e ,°‘ M ad hya Pradesh The" 

, 1 le i'- th( I different laws in different parts of 
Madhya Pradesh can be sustained on the ground 
that the dillerentiation arises from historical reasons 
and a geographical classification based on histo* 
jical reasons can he upheld as not being contrary 
V* be equal protection clause in Alt. 14 i960 Sr 
(Notes) 225 and (1962) 2 SCR 619 Rel on 

( 962M3 STC k 236 V Airt i C o«o f c Madhya ’ Pradesh; 
(Pr 18) STC 2S6: AIH 1962 SC 981 (988 > (Pt B > 

iTTc V' t ~ Taxation laws — Stalules impos- 
"g. bales Tax on betel leaves and exempting vege- 

able from Sales Tax - There is no dlscrimina- 

*® n 01 ( y a, . c n s . Tax — C. P. and Berar Sales Tax 

flfVi ,94 . 7) ’. (as amended by Act (XVI o» 
1949), S. 6 and Sch. II, Item No. 6). 


ii 7* e ® c beme oi taxation in all countries show's 
that only certain commodities are selected for the 
imposition of sales lax. Such (axing measures 
imposing sales tax on selecled commodities and 
not on others cannot he regarded as discrimina- 
tl0n between one dealer and another. 

^ dien * tem No. 6 of second Schedule to 
the U P. and Berar Sales Tax Act (1947) (as 

amended by Act 16 ot 1949) exempts vegetables 
rom Sales Tax hut imposes sales tax on bete? 
leaves, it cannot be said that there is any dis- 

irT'^n^x'x^ 955 *** LJ 780: ^ 1959 ) 7 STC 99t 
(Pr I2) 95 (DB) ag 2901 AIR 1956 Nag 54 (56) (Pt D > 

(East) Punjab General Sales Tax Act 

- Art. 14 — (East) Punjab General Sales Tax 
Act (46 of 1948) (as amended by Act 17 of 1960), 

n 2 » Does not violate Art. 14— (Semble). 65 

Punj LR olo: (1963) 14 STC 559: ILR (1963) 

1/9; ,963 C,,r LJ 297: AIR 199 3 Punt 54& 
(5o4, 555) (Pt D) (Pr 15) (DB). 

^_ ( ? a x st ) Punjab General Sales Tax 
f cl (1948), S. 5 (l), Proviso — Notification levy* 
ing double rate of tax — It contravenes Art. 14^ 
of the Constitution. See Sales Tax — (East) Pun¬ 
jab General Sales Tax Act (46 of 1948), S. 5 (1), 
Proviso. (1957) 8 STC 646 (Punj). 

Hyderabad General Sales Tax Act 

® Ar ** 14 — Hyderabad General Sales Tax Act 
(14 of 1950) — Rules under — R. 5 (2) — Vali* 
dify. See Sales Tax — Ilvderabad General Sales 

OFB) ACt ° f 19 ' r)0 ^’ S ’^ 26 * A,R 1954 Hyd 1 


CONSTITUTION OF INDIA (1950), Art. 14, Note 14 (c) 


1123 


General Sales Tax Act 

Art. 14 — Sales Tax — Madras General 
Sales Tax (Special Provisions) Act (11 of 1903), 
S. 2 ( 1 ) — Validity — Discriminates against im¬ 
ported hides and skins sold upto 1-8-1957 — Pro¬ 
vision cannot be changed in respect ol sales during 
subsequent period — Section held invalid. Set- 

Sales Tax — Madras General Sales Tax (Special 

Provisions) Act (11 of 1963), S. 2 ( 1 ). AIK 1904 
SC 1729. 

® Art. 14 — Andhra Act 14 of 1955 amend¬ 
ing S. 5 of Madras General Sales Tax Act — 

Validity — Act does not contravene Art. 14. 

Taxation law must also pass the test of Art. 14 
But in deciding whether a taxation law is discri¬ 
minatory or nut it is necessary to hear in mind 
that the Stale has a wide discretion in selecting 
the persons or objects it will tax, and that a 
statute is not open to attack on the ground that 
it taxes some persons or objects and not others. 
It is only when within the range of its selec¬ 
tion, Ihe law operates unequally, and that can¬ 
not be justified on the basis of any valid classi¬ 
fication. that it would lie violative of Art 11 
AIR 1961 SC 552, Rel. on. 

It will he within the power of the State to 
impose a tax on Ihe sales of Virginia tobacco 
exempting the country tobacco. Andhra Act (14 
0(1 by which S. 5 ot (he Madras General 

S «'f s . Act (9 of 1939) has been amended bv 
addition ot item (viii) is not repugnant to Art 14 

(1922) 200 US 245, Rel. on. East India Tobacco 
Co. etc. v Stale ot A. ]>.. (1962) 13 STC 529- 
AIK 1962 SC 1733 (1735. 1736) (Pi A) (Prs 4, 8 )‘. 

Arl. 14 — Madras General Sales Tax (Turn¬ 
over and Assessment) Rules, 1939, R. IS — With¬ 
drawal rebate on refined oil — Legality _ II 

lnlrmges Art. 14. See Sales Tax — Madras Gene¬ 
va’ S a'j v °' l939b S - 3 (■>')■ (1959) 10 STC 
199 (Andli Pra). 

14 ~ -Madras General Sales Tax Art (9 

'> (as amended in 1955) \An 

dlfv. ' 

„ "/'•. . sa'd H'at the Stale, by making 

the turnover ol the dealers ot goods, specified in 
subsections ( 2 -A) and (2-13) of S. 3, liable (o 
tax Without any exemption, while exempting 
dealers ol goods specilied in sub section cV ns 
well as other goods on their turnover of less 

Ks - ! ( ! 000 ’ has discriminaled between these 
d®aiers without any rational basis and without 
any reasonable relation lo .be object sou'd 
bc achieved, v./„ Ihe raising of the revenue and 
here ore the discrimination offends the provisions 
i All 1 1 ' 1 ' Ihe Constitution. It is for the peti¬ 
tioners lo show that the classification is arbitrary 
and is unconnected with Ihe object soindit to'be 
achieved. (1958) 2 An \VR 100 : ( 195 *) V cir 

(DH) A,R 1958 A " dh ,>ra 558 < 564 ) (Pt ») (Pr 6) 

-—Arl. 14 — Madras General Sales Tax Act 
Ss. a and b _ Validity of — if offends Art 14’ 
See Sales Tax •—• Madras General Salps Tnv a * 

19 01 1939), S. 5. AIR 1958 Andh Pra 425. 

- Art. 14 Madras General Sales Tav (a 

tAt .4* ^. r a r; ,()cd £ 

tobacco — Reasonable basis of classification ° f 

"Z ,V S s , '; lt : ll T l,y 8mc " din " Andhra* Act 7 

T \ ^ acS '— Madras General Sales 

:lnlcn ded bv And) . 

Andh Pra 294. ' * ’ V ,,Cm <"«>■ AIR ,958 


Art. 14 — Reasonable classification — Ss. 5 
and 6-A, Madras General Sales Tax Act (9 of 
1939) — If void. 

The classification embodied in Ss. 5 and 6-A 
(annot he said lo he unreasonable or lo have; 
no relation to the object sought to he achieved. 
The classification being valid. Ihe sections do not 

oilend Art. 14. (1956) An W R 298: (1956) 7 STC 

46o: 1956 Andh LT 706: ILK (1956) Andh Pra 
0/8: AIK 1957 Andh Pra 408 (412) (Pt Q (Pr 19) 

- Art. 14 — Discrimination — Reasonable classi¬ 
fication — ProMimplion — Madras General Sales 

• 1 4 V ^ _ 

• ^ ^ 


If o Rends 


- * ■ ^uui|imni - .▼liMII 

lax Act, S. 3 (1) (b). Proviso 
Ail. 14. 

.Section 3 (I). Madias General Sales Tax wt 
puts different dealers in distinct categories on the 
basis ol the nature of the articles sold, the place 
vviieiet" the business is conducted and Ihe extent 
of the turnover ol the business. The object, which 
is to provide for the levy ol a general tax and to 
■ ppoihon Ihe burden equitably between different 
ralegories ot persons has a reasonable nexus with 
he classification adopted by the Legislature. From 
he standpoint ot the State, the classification ran 

mem* , l ! ,e | d h °"l "i * roun , d of ef > ui,able apportion- 
i.. v ... (he burden and easy realisation ot the 

a.\. I-rom the standpoint of the dealer also 

' i tides sold, the place where (lie business is car 
lied on and the expectation of large profits are 
the characteristics of dealers who are distinct from 

K- ;-e.ed by the proviso. The chir! 

should be cumulatively considered’and if solook 

able' 1 basis SSSSSS^gSi ~i 

rV? w/’wb) S T RlU be achieAed'pro! 

I Si iJ'LSSLtZ n Ai R '"S 0 M„r i S l 

*?',”• '™in J LR (1957) Andh Pra 44: (19571s 

^TC 1957 Andhra LT 30* (1957) i a n 

H R 18- AIR 1QV7 t n It 1 Andhra 

* , AIK *9d 7 Andhra Pra 261 (‘Wo 

< p ™ 4, 6, 7, 9, 10) (DK). 2hi) 


Arf. 14 


of 1939) s .) / M {' dras 1 9 encral Sn,cs Tax Ael (IX 

,,i S ' - <■> <“ i'v i, i i 

■"... a.4 tss s*sr do n< " - 

Co-operative societies, clubs, firms and 
ion* Ionn a distinct and intelligible class tr*' 
'hose specified in tfie main part of S •> <«1) of7h* 
Madras General Sales Tax Act In n th( ! 

former, in spite of the fact , ' " ? p ri,s f. ol 
been systematic sales bv the club to it' ° !? a ' e 

!he y AS' i rihe be irnn , . e ’d- ' V i' h . in "' e 

inercial nature. They* are °('he ref ore" d'j Rerent r ‘ ' 

persons relerred to (including comn nieV 1!" 
W »JI come under S 2 (a) ti jP a nies) who 

undoubtedly intelligible mii eve » reasonabl!' 0 't/'* 

'(own as contravening'Art' 14" u r To- i c . l , ,fi s,lm 'k 

Hel. on. 76 Mad LAV 704- (1963) ^4 yrr ' ,44 - 

)«4 Mad \V.\ 56; AIR 1964 M „ cA/-- ,#30: 
(Pi A) (P r 49) (DB). M 03 76) 

Ail. 14 


of 1939), Ss. 2 (Tr'and ^nT f"' Si ‘ ICS Tax At '' (IX 

ol 1959) — Validity — TLLV'nn'^mr b> U ' f ‘ 
Irealmenl between categorv ,,f 'I'Kcrence in 

under main par, of S. 2 (g) an/niTT , Comin « 

Thc '4 F-: . .. 


on their true 
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interpretation, do not make either casual or non- 
repetitive or isolated acts of sale by the persons 
mentioned in the Explanation as sales within the 
meaning of S. 2 (n). The Explanations to S. 2 
(g) and 2 (n) contemplate an organised activity 
on the part of the club in the purveying of articles 
to its members and the activity of persons or insti¬ 
tutions referred to therein is more comparable to 
that of traders than otherwise. There is no 
difference in treatment between the category of 
persons coming under the main part of S. 2 (g) 
and the Explanation thereto. Neither S. 2 (g) nor 
S.' 2 (n) can be challenged as contravening Art. 14 
of the Constitution. 76 Mad LYV 704: (1963) 14 
STC 1030: 1964 Mad WN 56: AIR 1964 Mad 63 
(76) (Pt B) (Pr 50) (DB). 

-Art. 14 — Madras General Sales Tax Act (9 

of 1939), S. 3 (2), First Proviso — Validity — 
Discrimination as between residents and non-resi¬ 
dents with respect to rate of taxation — Classifica¬ 
tion held reasonable and not falling within mis¬ 
chief of Art. 14 of Constitution. 

There is nothing in the first proviso to S. 3 (2) 
of the Madras General Sales Tax Act discrimi¬ 
nating residents in the State as against non-resi¬ 
dents. The non-resident is prima facie a person 
who is outside the Act except in cases provided 
for under S. 14-A of the Act, and no discrimi¬ 
nation can arise on the ground that the residents 
in the State carrying on business of buying and 
selling in the Slate become subject to taxation 
at a particular rate. 

First Proviso to S. 3 (2) is not discriminatory 
in its terms and even if it were so, the fixing of 
taxing points and taxable events at the discre 
tion of the legislature amounts to a reasonable 
classification, not falling within the mischief of 
Art. 14 of the Constitution. 75 Mad LYV 125: 
(1962) 13 STC 220: ILR (1962) Mad 573. 

•-Art. 14 — Madras General Sales Tax Act (9 

of 1939), S. 16-A — Validity — Section is intra 
vires State Legislature — Does not contravene 
Art. 14 or 21 of Constitution, or Criminal P. C. 
(1937) 1 Mad LJ 274: AIR 1937 Mad 291: 38 Cri 
LJ 464 and (1946) 2 Mad LJ 461: AIR 1947 Mad 
321: 48 Cri LJ 401 and (1947) 1 Mad LJ 317: AIR 
1947 Mad 397: 60 Mad LW 296 and ILR (1955) 
Mad 184: AIR 1954 Mad 833: 1954 Cri LJ 1267, 
Overruled. See Sales Tax — Madras General 
Sales Tax Act (9 of 1939), S. 16-A. AIR 1958 
Mad 544 (FB). 

- Art. 14 — Madras Act I of 1957, if violates 

Art. 14. See Sales Tax — Madras General Sales 
Tax, Sale of Motor Spirit Taxation and Entertain¬ 
ment Tax (Amendment) Act (1 of 1957), S. 9. 

AIR 1958 Mad 249. 

-Art. 14 — Taxation Laws — Madras Gene¬ 
ral Sales Tax (Turnover and Assessment) Rules 
(1939), R. 16 — Madras General Sales Tax Rules 
(1939), R. 5 — Validity. 

The essence of the freedom guaranteed by 
Art. 14 and the evil which the Article seeks lo 
guard against is the avoidance of designed and 
intentional hostile treatment or discrimination on 
the* part of the law-making authorities or of those 
entrusted with administering them. If a taxing en¬ 
actment is on the face of it not open to the 
objection of discrimination, but evasions occur 
which go unpunished, the enactment itself cannot 
be impugned as violating the equal protection 
clause. No objection could be taken to the rules 
as framed under the Madras General Sales Tax 
Act drawing a distinction between licensed and 
unlicensed dealers as violative of Art. 14. 


The taxation of licensed dealers under R. 16. 
Madras General Sales Tax (Turnover and Assess¬ 
ment) Rules, is not obnoxious to the freedom 
against discrimination guaranteed by Art. 14. 
(1924) 68 Law ED 690 and (1923) 67 Law ED 
705, Applied. 70 Mad LYV 350: (1957) 8 STC 
274: ILR (1957) Mad 694: AIR 1957 Mad 603 
(606, 607, 608) (Pt B) (Prs 13, 15, 16) (DB). 

-Art. 14 — Madras General Sales Tax and 

the Madras Tobacco (Taxation of Sales and 
Registration) (Amendment) Act (13 of 1955), S. 2 
Validity — Discrimination between different 
classes of manufacturers — (Sales Tax — Madras 
General Sales Tax Act (9 of 1939) (as amended 
by Madras Act 13 of 1955), S. 5 (vii) and (vlii). 

It cannot be said that the amendments intro¬ 

duced into the Madras General Sales Tax Act bv 
S. 2 of the Amending Act 13 of 1955 offends 
Art. 14 of the Constitution by introducing an un¬ 
reasonable discrimination between a manufacturer 
who purchases his requirements of tobacco from 
a dealer and has not to pay any tax on his pur¬ 
chase, and a manufacturer who purchases from 
the grower but has to pay the purchase-tax 

though he was entitled to a rebate of the iden¬ 
tical amount of tax paid when the sales tax pay¬ 
able by him on his sales of tobacco products come 
to be assessed. A manufacturer who buys tobacco 
required by him from a dealer does not pav 
any tax because the tax levied is a single point 

tax and unless it is to be held that tax levied 

at a single point is obnoxious to Art. 14 of the 
Constitution—a contention which has to be reject¬ 
ed — there is no basis for an allegation of dis¬ 
crimination between several classes of manufac 
turers under the impugned enactment. (1957) 

8 STC 127: (1957) 1 Mad LJ 321: ILR (1957) 
Mad 493: 70 Mad LYV 100: AIR 1957 Mad 325 
(329) (Pt B) (Pr 20) (DB). 

-Art. 14 — Madras General Sales Tax Act (9 

of 1939), S. 3 (1) (b), Proviso — Y’alidity — 
Reasonable classification — Test — Discrimination 
held not reasonable. 

One of the tests of reasonable classification is 
that it must be based upon some real and sub¬ 
stantial distinction bearing a reasonable and just 
relation to the object sought to be attained by 
the enactment; it cannot be made arbitrarily and 
without any substantial basis. The object of the 
Madras Sales Tax Act as set out in the preamble 
is to provide for the levy of a general tax on 
the sale of goods in the Slate of Madras. Though 
the apparent incidence of the tax is on the dealer 
and on his annual turnover, the ultimate economic 
incidence is on the consumer. The distinction 
between two classes of dealers in articles of food 
and drink with an annual turnover of Rs. 25,000 
and more, i.e., (i) dealers in such articles of 
food and drink sold in hotels, boarding houses 
and restaurants and (ii) dealers in such articles 
of food and drink sold elsewhere, has no reason¬ 
able or just relation to the object of the Act. 
which is to tax the turnover of the sales of a 
dealer. The apparent discrimination, which results 
in one class of such dealers being singled out 
for levy of tax at a higher rate, has not been 
explained by any classification with a reasonable 
basis, having a just and reasonable relation to 
the object of the Act. Hence, the proviso to 
S. 3 (1) (b), Madras General Sales Tax Act offends 
Art. 14 of the Constitution and is. therefore, void 
and unenforceable. 1956 Mad WN 556: (1956) 

7 STC 346: 69 Mad LW 427: (1956) 2 MLJ 179: 
ILR (1956) Mad 1368: AIR 1956 Mad 480 (482. 

483) (Pt B) (Prs 9, 14. 20) (DB). 
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-Arts. 14 and 265 and Seh. 7, List 2, Entry 54 

_ Power of Legislature to decide basis of 

taxation. 

Assuming that the Sales Tax Act were to be 
repealed by the Legislature, the assessments made 
under the Act before the repeal could not become 
illegal, and the plea of discrimination and denial 
of equal protection ol laws would not be avail¬ 
able. So long as the taxing power is there, it 
is open to the Legislature to decide the basis of 
taxation and to alter that from time to time. Such 
alterations will not fall within the mischief of 
Art 14 of the Constitution. 1956 Mad WN 180: 
69 Mad LAV 75: (1956) 7 STC 105: ILR (1956) 
Mad 1123: (1956) 1 MLJ 339: AIR 1956 Mad 298 
(301) (Pt E) (Pr 17) (DB). 


Art. 14 


those who 
not is one 
be upheld. 


— Madras General Sales Tax Act (9 
of 1939), S. 8 — Classification of merchants into 
licence-holders and non-Iicence-holdcrs — No dis¬ 
crimination. 

A classification of merchants into 
take out licences and those who do 
resting on a rational basis and must 
The scheme of assessment under the Madras Gene¬ 
ral Sales Tax Act certainly makes a difference 
between a licensed dealer and an unlicensed dealer. 
But it is not correct to say that while the 
unlicensed dealer escapes taxation in view ol 
Art. 286, the licensed dealer has to pay the tax. 
lie is not liable to pay any tax in respect of the 
export sale. It is the prior purchase that is tax¬ 
able. The mere fact that there may be difficulty 
in assessment of tax in respect ot licensed and 
unlicensed dealers will not justify the Court in 
holding that there has been an unwarranted dis- 
< rimination. AIR 1953 Mad 105, 

Madras v. K. II. Chambers Ltd., 

579: (1955) 6 STC 157: (1955) 

1955 Mad 314 (322, 323) (Pt F) 


Rel. on. State of 

ILR (1955) Mad 
2 MLJ 63: AIR 
(Pr 22) (FB). 


-Art. 14 — 

(9 ol 1939) — 
Art. 14 of Inc 


Madras 

Validity 


General Sales Tax Act 
— Act does not offend 
Constitution. See Sales Tax — 
Sales Tax Act (9 of 1939). AIR 


Madras General 

1954 Mad 1030. 

- Art. 14 — Validity ol S. 10-A, Madras General 

Sales Tax Act, 1939. See Sales Tax — Madras 
General Sales Tax Act (9 ol 1939), S. 16-A. AIR 

1954 Mad 833 (DB). 

-Art. 14 — Madras General Sales Tax Act 

(9 ot 1939) — Preamble — Act and Rules frain- 
ed thereunder do not offend Art. 14 of the Con¬ 
stitution. See Sales Tax — Madras General Sales 
Tax Act (9 of 1939), Preamble. AIR 1953 Mad 
105 (DR). 

- Art. 14 — Madras Turnover and Assessment 

Rules (1939), R. 16 (2) — Classification — Repug¬ 
nancy to Art. 14 ol Constitution. See Sales Tax — 
Madias Turnover and Assessment Rules (1939). 
R 16 (2). AIR 1953 Mad 105 (DB). 

Mysore Sales Tax Act 

Art. 14 — Mysore Sales lax Act (XXV ol 
1957 as amended by Act XXVI of 1962). S. 40 
(1-A) — Does not contravene Art. 14. See Sales 
Tax — Mysore Sales Tax Act (25 of 1957 as 
amended bv Act XXVI ol 1962), S. 40 (1-A) AIR 
1964 Mys 240 (DB). 

- Art. 14 — Mysore Sales Tax Act (25 of 1957), 

Ss. 5, 6 — Rules 1 lamed under Act, R. 25 —- 
Validity — No abdication of legislative power — 
Right ol appeal is not fundamental right — Per¬ 
sons subject to sales tax and those subject to 
licence lee — Differentiation justified — Rule 


retrospective. See Sales Tax — Mysore Sales Tax 
Act (25 of 1957), S. 5. (1963) 14 STC 84 (DB) 

(Mys). 

-Art. 14 — Mysore Sales Tax Act, S. 22 

Constitutional validity — If ultra vires. See Sales 
r f ax — Mysore Sales Tax Act (46 of 1948), S. 22. 

1958 Crl LJ 1327: AIR 1958 Mys 143 (DB). 

- Art. 14 — Mysore Sales Tax Act, S. 3 (1) 

(b), Proviso — Validity — If contravenes Art. 14 
of the Constitution. See Sales Tax — Mysore 
Sales Tax Act (46 of 1948), S. 3 (1) (b), Proviso. 

AIR 1957 Mys 63 (DB). 

-Art, 14 — Scope — Mysore Sales Tax Act — 

Works contract — Uniform rate — Validity — 
(Sales Tax — Mysore Sales Tax Act (46 of 1948), 
Ss. 2 (1), 2 (k) and R. 1 (2) ). 

Though the Mysore Sales Tax Act purports to 
iake the value ol materials used lor fulfilment ot 
a contract, the value is not ascertained Irom the 
assessee, even if he is ready and willing to furnish 
satis!actorv proof of it but is determined by means 
ol a rigid formula which may entail an 
undeserved liability. The principle ol equality 
may be offended on account ol dissimilarity of 
treatment in like instances. The classification and 
the rule under which it is lound, seem to have 
overlooked these factors in prescribing same per¬ 
centages lor all areas. Skilled labour and goods 
<»1 special design or manufacture cost more in 
some places than in others and that in some the 
two vary inversely. Added to this, is the in¬ 
congruity between the definition ol “works con¬ 
tract” and the Explanation to turnover and the 
explanation to R. 1. Contracts for execution of 
works are of varied types and there is no unifor¬ 
mity in the stipulation in all contracts. The 
presumption generally attaching to validity of 
laws cannot be extended to justify provisions tend¬ 
ing to such anomalies, inequalities and arbitrari¬ 
ness as persons being taxed on notional considera¬ 
tions shutting them out from representing the true 
nature and value of their transactions. This is 
repugnant to the principles of natural justice and 

Art. 14. The lew of a uniform rate for the whole 

•' 

State is arbitrary and leads to unreasonable dis¬ 
crimination. 35 Mys LJ 89: ILR (1956) Mys 286: 
(1957) 8 STC 329: AIR 1957 Mys 45 (47, 48) 
(Pis 8, 9, 10) (DB). 

Orissa Sales Tax Act. 

•- Art. 14 — Orissa Sales Tax Validation Act 

(VII of 1961), S. 2 — Does not contravene equa¬ 
lity before the law guaranteed by Art. 14 of the 
Constitution. See Sales Tax — Orissa Sales Tax 
Validation Act (7 ot 1961). S. 2. AIR 1964 SC 

i.ytii 


-Art.14 — Orissa Sales Tax Rules (1947), R. 65 

(New Rule 90) — Sales Tax — Imposition of — 
Object of apportioning burden of tax equitably 
between different categories of hotel-keepers — 
Existence of reasonable nexus with initial classi¬ 
fication in S. 4 (1) of the Orissa Sales Tax Act, 
1947 — Rule 65 of the Rules is not discriminatory 
and not invalid. 

It is open to the Government to impose a tax 
on persons with certain extent of business and 
exempt other business persons who have not got 
business to that extent. No doubt that the tax 
is on sales, but it is not necessary for equal pro- 
lection before the law that every business man, 
regardless of the financial extent ot his business, 
must he taxed alike. AIR 1953 SC 252, Rel. on. 

The object of R. 65 of the Orissa Sales Tax 
Rules providing for compounding of tax calculat- 
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Oil at the uniform rate of three quarters of an 

j| ,1n: ' l " 1 , ", le ru P ee on a graduated percentage of 
h< dealci s gross turnover on sales which have 
aken place in Orissa, according to the slidin« 
scale, is to apportion the burden equitably between 
different categories of hotel-keepers with varying 
ex ent of gross annual turnover and has a reason^ 
a e nexus with the initial classification adopted 

Tax h \r^ eg Th 16 S '. 4 0) ° f ,he 0rissa Sales 

ti c i C f rhere mav be small or big dealers 
The State can reasonably recover taxes on a 

higher percentage of gross turnover from pros¬ 
perous dealers than from impecunious ones 
from the standpoint of the dealer, there is justi¬ 
fication for the varied percentage according to 
the sliding scale as provided in R. 65. The old 
K. bo (corresponding to the new R. 90) of the 
Orissa Sales Tax Rules is not discriminatory and 
therefore does not offend Art. 14 of the Consti- 
lllHln °1 India. AIR 1957 Andh Pra 261, Rel on 

Si 

(W A) (S ™. l .r.5MDB| , . #7 <l08 ’ 

Rajasthan Sales Tax Act 

?rT77^ r, ‘ ,4 v — V egetables — Meaning — Pan 
(Betel leaves) not included — Conditional exemp¬ 
tion of pan from sales tax on payment of annual 
fee not violative ol Arts. 14 and 19 ( 1 ) (g) G f 

Const! ul,°n Raj^tha Notification, dated 

c io? ~ Validity. See Sales Tax — Rajasthan 

SC^Sl^ ACt 29 01 1954 ^’ S ’ 4 A,R 1W3 

O ravancore-Cochin) General Sales Tax Aet 

*aies~Tax AcMl/of /) ^"(j)' 

2 (k) 2 (I), 3 - (T. C.) General Sales Tax 

Rules (1950), R. 4 (3) — Validity — Reasonable 
\ a t SS ‘ n 4 catlon allowed b >’ Constitution of India, 

14 U , 4081 ot ~ Impugned provisions held 
not vitiated by any inequality and were not dis¬ 
criminatory. See Sales Tax (T. C.) General Sales 

;A c Vb).°' s - 2 <Sb 

90 ^ eversed on another point in AIR 1964 SC 
® ^ — Sales Tax — T C General 

(k° S 2 T m 3 At ‘ ( T XI ° 1 f 1 i 2 ? K S - 2 (I), 2 

tract 2 - l v?v7i Levy ot Sales Tax on works con- 

liahlp t? ld / 1 ' . Dealers in Malabar area not 

f Ir»“i7 eiT T° nal c^^^ation - No violation 

(T A r \ r 4 ~ , L c V y h £ d va,id - Sales Tax — 

U. C.) General Sales Tax Act (11 of 1125-M F) 

S. 2 (e). AIR 1962 Ker 72 (FB). ' 1 

207^ eVCrSed ° n an ° ther point in AIR 1964 SC 


• Arts. 14, 21 and 254 — Sales Tax — (Tra- 
vancore-Cochin) General Sales Tax Aet (1125) 
Ss. 19 and 21 — S. 21 nni nit no _ Ain 4nv a 


£, r -- m «« ^ XIV | I 1 IfaiJ / 

^s. 19 and 21 — S. 21 not ultra vires — AIR 1954 
Mad 833, Dissented from. 

Section 21, Travancorc-Cochin Sales Tax Act 

' ,. ls p not ,lllra Vlr es of any of the provisions 

ol the Constitution, the Criminal P. C (1898) or 

AI V R v| C 'i Vo- 72) p , AIR 1950 Mad d 19 and 

Difs. f?om MaC ' RC ° n: AIR 1954 Mad 833, 

As the gist of the ofTcnce under S. 19 (M >c 
not the validity of the assessment hut only the 
non-payment of the tax assessed within the time 
v!!u'\ C( 1 ( i re can he no doubt that there is no 

Criminal p'' CM 1898) °o l p C . H Constituti on or the 
1 f. L,. (1898), or Evidence Act (1872). 


1 f e -n 19™ S (Tr avan c oreT]ochin) fe^Ta^Ac? 
f , S f a cnm,nal trial and the provisions of the' Code 

2 o C nm,nal Procedure and the Indian Evidence 
n Act will apply to such a trial. The application of 
u _ , ose enac tnients, however, cannot possibly en- 

aige the ambit of the offences concerned or the 

buttal of ,h conv, ? tlon or b -v the defence in re- 
e ( 955 ) STr tr.«l d v ed , Velayudhan, In 

LJ 1289- air iiL 3 m 19 f* Ker LT 399: 195 « Crl 

. (Prs io II 18) (FB r r 220 (222 ’ 223) (p * A > 

) U. P. Sales Tax Aet 

' sTTI'e*- 4 rTmnn V TaX ACt 05 Of 1948). 

timl ,0 r No - S 7‘ 349/X d/ - 28-1-1958 - Fixing Of 

time limit and its extension - Power held not 
arhdrarv or infringing Art. 14 of the Constitution 

Sales Q Tax 0n U p an . damU8 did nol arise. See 

1'“E Ta kir clU SfsS A " < 15 «* >»«)■ 

tt. r&T itsi,s A 

T, x he Ac| r0 . V Q48 0nS 0f , S - 3 ; A of the u - P-'Sales 

as 1 ls deemed to have existed 

issued do r nS ° { 31St March ' 1956, were 

hr S al! r Confep a " unfettered discretion on 
he State Government. Considering the nature of 

the power conferred on the Stale Government 
there is a sufficient check on the unfettered and 

'! C “ at r ° XerCise ° f ,he po ' ver conferred on 
the State Government. Hence S. 3-A ( 1 ) 0 f the 

U. P. Sales Tax Act, (1948), as it is to be deemed 

against e the XIStCd • U 1 31-3-1956, does not offend 
against the provisions of Art. 14 of the Consii, 

All LJ 719; ( 1959 ) jq 424 - 

AIR 1959 All 208 (211) (Pf D) (Pr 4 ) (DB). 

V^!*‘ 14 if~ U ' P- Sa!cs Tax Act - S. 3-A — 
Tax y i7p 'uconsistent with Art. 14. See Sales 

<iw7.Vnv^? SS,. M 05 01 «*•>. *• 

• ~ Art 14 ~ Discriminallon — (U. P. Gene- 
ral Clauses Act 1 of 1904), S. 22 ) - Sales Tax 

Iv„ihL« S M I ax Acl (15 of 1948 >» s - 3-A - 

1956 fi UDder “ Notification dated 31-3- 

There vvas nothing discriminatory in the Noti- 

modilies I S1 f m \ A " tier's in the com- 
CS ( Kn inncd ln ,be Notification were dealt 
,R . on , tbe , samc footing. There is nothing dis- 
ciimma orv in the amended provision of S 22 

of the L. P. General Clauses Act. That, too, ap- 
es to every one in the same manner. A person 

similar! SU ! leC .? d t0 a tax cannot, if all persons 
similarly placed are similarly taxed, complain of 

discnmmation. Adarsha Bhandar v. Sales Tax 

A 1 U P U 654: (1957) 8 STC 6fi «: 1957 

(p. gmK) 6 (fb) AIR 1957 A " 475 (481 ’ 482) 

—-Art 14 — U. P. Sales Tax Rules, R. 83 — 

. ot void on ground of violation of Art 14—There 
is permissible classification. See Sales Tax — 

L F. Sales Tax (1948 as amended bv U P \ct 
19 oi 1956), S. 28. AIR 1957 All 448/ 

-- Ar,s * 14 and 22 — U. P. Sales Tax Act — 

Provisions for arrest of defaulters if Inconsistent 
with Articles. 

The provisions for arrest of the defaulters from 
whom amounts are due which can he recovered 
as arrears of land revenue are not inconsistent with 
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the provisions ol Arts. 14 and 22 of the Consti¬ 
tution. AIK 195ti All 428 (431) (I't B) (Pi- 18). 


. 14 (d). T axes on buildings and lands 

I I 

• - Art. 14 — U. P. Large Land Holdings Tax 

Act (31 of 1957), S. 5 (1) and Schedule — Consti¬ 
tutional validity — Not void on ground ol con¬ 
travention ot Art. 14, See Tenancy Laws — U. IT 
Large Land Holdings lax Act (31 ol 1957), S. 5 
(1). AIR 1962 SC 1563. 

• -Art. 14 — Scope — Tit tvancore-Cochi n Land 

Tax Act (as amended in 1957) — Constitutional 
litv. See Travancore-Cochin Land Tax Act (la 
of 1955, as amended by Act X of 1957), S. 4. 

AIR 1961 SC 552. 


-Art. 14 — U. P. (Nagar Kshelra) Bhumi Aur 

Bhawan Kar Adhiniyam (12 of 196*3), Ss. 16 and 
(9 — Acl providing not only for appeal but also 
for revision — Act is not hit by Art. 14. See 
'Municipalities — U. P. Nagar Kshelra Bhumi Aur 
Bhawan Kar Adhinivam (12 ol 1962), S. 16. 1965 
All \YR (HC) 35. 

-Art. 14 — U. P (Nagar Kshetra Bhumi Aur 

Bhawan Kar Adhiniyam (12 of 1962), S. 4 (1) 
<a), Proviso — Proviso clearly providing direct 
guiding principle that where valuation is in¬ 
adequate or excessive, assessing authority would 
interfere — Hence provision docs not sillier lrom 
defect of any breach of Art. 14 ot Constitution. 
See Municipalities—U. P. (Nagar Kshetra) Bhumi 
Aur Bhawan Kar Adhiniyam (12 of 1962), S. 4 
(1) (a). Proviso. 1965 All AAR (HC) 35. 


-Art. 14 — l). P. Act 12 of 1962 does not 

violate Art. 14 of Constitution — Legislative 
policy to tax only urban lands leaving aside rural 
lands cannot he questioned by Courts — I hese 
form two distinct classes and legislation in res¬ 
pect ol one does not infringe the equality clause. 
See Uttar Pradesh (Nagar Kshetra) Bhumi Aur 
Bhawan Kar Adhinivam (l . P. Ad XII ot 1962), 
S. 1 1964 All \YR (HC) 583. 


-Art. 14 — U. P. Ad 12 of 1962 — Provi¬ 
sion not violative ol Arl. 14 ol Constitution — 
Change of circumstances alleding annual value ol 
properlv — Assessing authority may suo moto or 
at the* instance ot the Government or the assessee 
determine the new valuation — Provision does 
noj restrid the opinion being formed on the basis 
ol a representation of the State alone. See Ullar 
Pradesh (Nagar Kshetra) Bhumi Aur Bhawan Kar 
Adhinivam (U. P. Ad XII ot 1962), S. 4. 1964 

All AYR (HC) 683. 

-Arl. 14 — U. P. (Nagar Kshelra) Bhumi Aur 

Bhavan Kar Adhiniyam (1962) — Not discrimina¬ 
tory — Slate Government ads in the legislative 
field — Cieneral order contemplated is of the 
nature of delegated legislation -— Government has 
to exercise the power on objective conditions. 
See Uttar Pradesh (Nagar Kshetra) Bhumi Aur 
Bhawan Kar Adhinivam (U. P. Ad XII of 1962), 
S. 4 (1) (a). 1964 All \YR (HC) 583. 


-Arl. 14 — U. I*. Large Laud Holdings Tax 

Act (31 of 1957) — Act not violative of Art. 14 
— (U. 1*. Large Land Holdings Tax Aet (31 of 
1957) ). 


The agricultural land is a 
the Legislature did not think 
non-agi icullural land but onlv 
the Ad cannot he said to he 
ts a mailer ot policy which 
Similarly, the mere lad that 
tcale of tax and the large land 


class bv i 1 self. 11 
it proper to tax 
agricultural land 
discriminatory. )i 
is not justiciable, 
there is a graded 
holdings are asses¬ 


sed to a larger tax does not make the provi¬ 
sions ot the Act discriminatory. There is a 
clear classification and that is based on a reason¬ 
able basis. Though I he agricultural land is made 
the object of taxation, other property, as i'u 
example buildings, etc.., have not been so made 
liable. But there is a clear classification and 
there is a rational basis for it. ILR (1960) 1 
All 487: 1959 All LJ 754: 1959 All AYR (HC) 544 
(2)* AIR 1960 All 136 (151. 152) (Pt I) (Pr 47). 


Arts. 14 and 


271; Seventh Sch., List I, 
Ilem 92 and List II. Item 49 — Andhra Pradesh 
Urban Areas Surcharge on Properly Tax Aet (13 
of 1958) — Aires — Andhra Pradesh Ad (13 of 
Ss. 3. 4 (2) (a) and 5 — Respective scope 
Power of Slate Legislature to impose surcharge 
on Properly Tax — Procedure prescribed by 
S. 78 (3) of the Madras District Municipalities 
Aet in imposing levy — Applicability. 


Item 49, List II, Seventh Sch. to the Constitu¬ 
tion of India, assigns the subject of ‘Taxes on 
Lands and Buildings’ to the State Legislature- 
Therefore, it is prima facie within the compe¬ 
tence of the Stale Legislature to make all laws 
on Ihc topic relating to taxes on buildings. The 
Andhra Pradesh Urban Areas Surcharge on Pro- 
per lx Tax Act, 1958. was made with a view to 
provide for levy of surcharge on properly tax on 
certain buildings in the major municipalities in 
the State of Andhra Pradesh. The Act only per¬ 
mits an increase in the property tax at the rate 
specified against each class in column 2 ot the 
table. The subject-matter of the tax remains the 
building itself. It cannot he regarded as a tax 
on the lax. Art. 271 of the Constitution clearly 
establishes that ‘surcharge’ is onlv an increase in 
I lie duties or taxes leviable under a particular 
enactment, i.e., it is an extra charge or tax. There¬ 
fore, the impugned Ad relates to the subject or 
taxes on buildings within the contemplation ot 
Entry 49 of List II. 


Section 4 (2) (a) of the Ad confers only a 

general power upon the executive authority and 
does not exclude any particular owner or class 
d owners. Therefore, it may he difficult to pre¬ 
dicate that the clause by itself suffers from the 
vice of hostile discrimination, attracting Art. 14 
of the Constitution. But the particular act per* 
formed by the executive authority may be open 
to question as being tainted with hostile* discri¬ 
mination and that ad could he attacked as repug¬ 
nant to Art. 14. 


Section 78 (3) ol the Madras District Munici¬ 
palities Ad is inapplicable to the instant case 
because this is not a case where the municipality 
has determined to levy a tax in which case alone 
tHe* rate has to he specified. Even otherwise, if 
the executive authority makes the levy without 
following I lie procedure indicated in the District 
Municipalities Ad, (according to the provisions of 
S. 5 ol the Act) it is capable ot being rectified 
in appeal. (1963) 1 Ail AYR 267: AIR 1963 Andh 
Pi a 379 (380) (Pt B) (Pr 5). 


-Ails. 14, 19 (1) (f) and (5). 31. Sell. 7. List 2, 

Entry 49 — Tax law — Tax on land — Classi¬ 
fication of lands ultimately resulting In uniform 
levy per acre without any relation to income —■ 
Absence of quasi-judicial approach in matter of 
assessment, levy and collection of lax — Constitu¬ 
tional validity — Kerala Land Tax Aet (XIII of 
1961). Ss. 5. *6, 7, 9, 10, 11, 17 and 19 — Kerala 
Land Tax Rules (1961) — Entire Aet and Rulei 
framed thereunder declared unconstitutional —s 



1128 


CONSTITUTION OF INDIA (1950), An. U, Nole M (d) 


J“L e u? r . C i ,a,i0n °J s,a,u,es — UnconstltuHonalllv of 

if Rnf" 0 # ~J everabi »«y 1 question relating to — 
I Rules framed alone can be struck down. 

The provisions of Sections 5, 6 and 7 of the 
Kerala Land Tax Act (XIII of 1961) which are 

the material protons of the Act, are ultra vires 

violative 

Sections 5 „ 9 , (1) (f) 0 ' he Constitution. As 

offpnri Iho’r j nd 7 a \ e ,nvalld inasmuch as they 
14 iVio ^ndamental rights guaranteed by Arts. 

tax levied t the Constitution, the imposition of 
ax leued thereunder cannot also be said to meet 
the requirements of Art. 31 ( 1 ). 

that' l u S n°n, Cl0Sel 'M , knil With Sections 5 a nd 6 

otherwise as s” 0 ? 8 * 16 , ,S ° late ,he same - Even 
19 m fn S - 7 IS violative of Articles 14 and 

U) (f) no question of severability of that 

provision arises at all. Without the Act The rules 

ramed under the Act cannot stand and the Kerala 

Land Tax Rules, 1961. have also to , , 

down AIR iQAi cr ► -n . ® ^ struck 

Applied R 1% SC °° 2 an<l AIR 1962 S C 1563, 

,, Sections 9, 10 and 11 are absolutely illusory and 
hey have to be struck down. In view of The fac 
that the main sections are struck down and also 
the other sections mentioned above have to be 
struck down, it follows that the entire Act and 
he Rules I iamed thereunder will have both to 
be declared unconstitutional. 1 1 

The competency of the legislature to enact the 

cannoThT qUe T° n ’ j f ,bc Ac < « otherwise valid 

ss, ? .ran; i 

- « « . K «: w $ 

=$• A,Mi ,•&SLSLS 

a'!’.I?. 5 , 7 _i Ke . ra . ,a Acl 4.Of 1958) - Validity 


Act IV of 1958 is hit by the prohibition to denw 

ff cSsinuaS. ' “ w ta « »r 

Section 4 of 1958 deleted old Ss. 79 to 86 and 

ItrSr Th" d u" 1 a Wy 

character. There has thus been a very serious 

infringement of the fundamental right to hold and 
enjoy property guaranteed under Art. 19 (n If) 
of the Constitution and the Kerala Act IV of mi 
Las to be struck down on that ground also 

onThf haC ,h r ‘f Vy , 0f ,and cess tha ‘ ^ made 
a b J? f Kerala Act IV of 1958, namely 
he Madras District Boards (Amendment) Act’ 

1957, will have to be held invalid. The Act itself 7 
namely, Kerala Act IV of 1958, has to be struck 
own as unconstitutional and void as being S 
five of Arts. 14 and 19 (1) (f) N o rlm hV Vf 

are two sections in the amending Act Ss ’5 and 
6, but ,hey are also really enacted in con equence 

lions ot fhT Pr ° v r ns , ma de in the earfeT sec 

Ss V' ,ed n T and .? e Pf"dent on the other sec* 

down Ss 5 and f If th ,? S ® sec,ions ar e struck 
the entire 4c? d ftk ,f Vll l, ha , Ve to g0 ‘ Therefore, 
(Amendment! i ,’or?i AIi ? dras District Boards- 

958 um hll ? ’ , 1957)l bcin * Kerala Act IV of 
ttill have to be struck down as unconstifn 
tional and void AIR iQAt cr cro X ^ nconslltu ' 
1961 Sr 1711 rv r rvn / ^ 5o2, Rel. on. AIR’ 

Ker LJ 1312. < 1962 > 2 Ker 400: 1«62 

31 136 4 an 2 E? , ET 826: AI « 1963 Ker 
31 (36 38, 39, 40, 41) (P, B ) ( Prs 26, 27, 44, 


Aetinfrlnges Arts". Hand’19 (,7(f7 

revenue and both of them must have re erence m 
the actual or potential productivity oi the land 
and the particular levy must have also a reference 

Ton 78 otT T, 81 , iS a ' tually ma de. Under SeT 

ol 19201 i f Madras District Boards Act (XIV 
! ,u°l 1 no "’ s,and s as substituted bv S 3 
of he Kerala Act IV of 1958, the land cess is to 

tn if' 16 ? ° n a I ,ands 111 'he District. The tax is 
to be at a uniform rate of one nava paisa nee 

of "bui ,°h T Cr> ’ - fiv : e cen,s ot ,an d or part there- 
new B S 78 C J eVV ' S by Way of “ a tax”. Under the 

ing Act, 7 ?he1an n d C °c r e P ss r k e fo % U? on Tin “T 

o’ZZ'ZA % >«. ™, a «oc.i“S 

s. 78, as it now stands tVthe^State ^GoTernment 
to exempt any land or class of lands (• " fi 

operation of the levy. There are no pri„c 2T I d 

excise y of th ,he S,a,U ' e "' hiCh Sh0uld S th 
exercise of the power to grant exemption The 

^? v “'“ ns ,contained in Ss. 79 to 86 oTthe oS- 

the annuaTrenf ° | hC ques,ion as to how exactly 
virtue of 8 ! r V ‘?K Ue ."' as to be calculated. Bv 
body of Ss S ' 79 to Hr" Ar ". endmen t Act, the entire 
comnlofplv fob * 86 ° r he on « inaI Act has been 

y ™SiSl Tct s '7!t ,nequa - 

attempt at classification either. Therefore,^Kera”” 


crimination. ~ In,pos “ ion of ,ax ~ Rational dls- 

veredTs a Tv .£ h eegandha tax was reco- 

cuniers of shon buildings from owners or oc- 

barbers, etT occumdni ' ISa ? S llke copper-smiths 

’ eic, > occupying the shops: 

g Acl (4 01 '963). AIR 1965 Mys 170 (DB). 

ings^aTT^ ? rov . isio ".® f S - » (2). Mysore Build- 

See Mvsnrp r Jn ' a lc ^ ~~ Provision severable, 
■^ee Mysore Buildings Act (IV of c i 

AIR 1965 Mys 170 (DB). • bd '’ S ‘ 3 (2) ' 

(4*oM963) 4 s a 4 d -iVr V yS ° re Boddings Tax Act 
of buildins i,„i Classification based on floorage 

iF?Ai? 5 S s 

'“ t,s nnd " in> -«— 

unsdenViffc^i’r \ The floorage basis is not onlv 
unscent he it is something arbitrary and mechani- 

prncules of", 0 , T^’'? ‘° any the known 
principles of taxation. In the very nature of 

fall" unevenk. Ihat I basis the incidence of tax must 
adoDted innna° n i i! nf ' S SII11 ‘ ar - The classification 
devised in P ^?T L° bC ? mere mechanical formality 

Tnem T y ihi h° eS i not . d «close differentiation per- 

-nd lioh, bUrdc ; n bein S heavy in some cases 
and light in others. The mere fact of 

TaZe ati °L i$ ,T l SUfficient ,0 cdkve • 

clause In c, U reach Of the equality 

VcU«ir .• h J maUers 'here should be nol onlv 
imT? IO ui but ,he san,e should be based 

pon reasonable ground of some difference which 
a -f ,us !. and proper relation to the attempt- 

tion. The object of the “Act” is not to limit the 
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floorage of the buildings in towns but to raise 
public revenue. Therefore, the classification on 
the basis of floorage has no just relationship with 
the object of the “Act”. Hence the “Act” suffers 
from lack of rational classification. The “Act” is 
void as it does not conform to the Constitutional 
requirements embodied in Art. 14. 


S. 4, the charging section, is violative of Art. 14, 
ot the Constitution and as the other sections are 
merely machinery provisions which cannot exist 
without the charging section, the entire “Act” must 
be held to be void and inoperative. 


Per G. Bhat J.: The levy of property tax requ¬ 
ires the legislation to fix a reasonable co-relation 
to the value of the property to the assessee; any 
other basis would constitute mal-apportionment 
and result in arbitrariness and inequality. 

The only factor taken into consideration bv 
the impugned Act for the purpose of apportionment 
is the size of the building in disregard as to its 
age, location; rental value or capital value. What 
is material to the assessee, who is the owner of 
the property, is the present value of the property 
at the time ol the assessment. That is a cardinal 
principle in the matter ol valuation of premises 
for rateable purposes and as they exist at the 
date ot the valuation. I he basis of the tax under 
the impugned Act has no reasonable co-relation 
to the value ol the building ol the assessee, and 
therefore, the impugned Act violates the funda¬ 
mental rights guaranteed to the citizens of India, 
under Arts. 14 and 19 of the Constitution of India, 
and being inconsistent with the provisions of 
Part III ol the Constitution, the impugned Act is 
void. AIB 1965 Mys 170 (185, 208, 209) (Pt G) 
(Prs 41, 121, 125) (DB). 


Art. 14 


— Punjab Urban Immovable Property 
Tax Act (17 of 1940), Ss. 1 (2), 2 (e), 3 (3) 
mid 4 (2) — Not violative of Art. 14 of the Con¬ 
stitution as being discriminatory — Ss. 1 (2), 3 
(3) and 4 (2) are in the nature of conditional 
legislation which is not an abdication of legislative 
powers. See Punjab Urban Immovable Propcrtv 
Tax Act (17 of 1940), S. 1 (2). AIR 1963 Punj 


Art. 14 


Applicability 


ol the Government < 
2 6-1950 and 30-6-191 
of basic tax on lam 
Oorakkat and Nediva 

not di 
Art. ] 


rr--»▼ I ravaneorc Lan 

lax Proclamation (1121), Ss. 4 and 6 — Ord< 

imposing basis tax on desa ozhivoos lands — Val 
dity. 

Held, that the orders 
T r a v a n c o re - C oc h i n, d a t e d 
relating to the imposition 

within the Desavazhies of__ 4lIIVi 

belonging to the petitioner’s Mana were 
criminatory and as such did not offend 
ol the Constitution. 

The Proclamation by its preamble as 
Hie 4th section envisages a scheme loi 
basic tax on all lands in the State to which t 
Proclamation will apply. Only the lands compris 
m the lour sub-clauses of the first clause of S 
are excluded from its operation and no oth 
ands. It would be an act of discrimination if ai 
land coming within the ambit of the Proclamatu 
and liable to the levy of basic tax is to be exemr 
ed unless it falls under another distinct catego- 
\asundeyan Nambooripad v. Trav-Co State 


also 
lewii 


(1954) TC 1011: 1954 ker LT 603: AIR 1954 Tn 
Co 522 (524) (Pt C) (Pr 4) (FB). 


14 (e). Taxes on passengers and goods. 

• ^ aQ d 19 (1) (g) — Assam Taxation 

(on Goods Carried by Road or on Inland Water¬ 


ways) Act (X of 1961), S. 34 — Validity — Does 
not prohibit remedy by way of appeal or revision 
— Section not discriminatory or otherwise in¬ 
valid. See Assam Taxation (on Goods Carried by 
Road or on Inland Waterways) Act (10 of 1961), 
S. 34. AIR 1964 SC 925. 

•-Arts. 14 and 19—Assam Taxation (on Goods 

Carried by Road or on Inland Waterways) Act 
(X of 1961), S. 3 — Tax under imposed only on 
Tea and Jute — Tax not unconstitutional. See 
Assam Taxation (on Goods Carried by Road or 
on Inland Waterways) Act (10 of 1961), S. 3. 
AIR 1964 SC 925. 


•-Art. 14 — Rajasthan Passengers and Goods 

Taxation Act is not discriminatory and does not 
offend Art. 14 of the Constitution. See Rajasthan 
Passengers and Goods Taxation Act (18 of 1959), 

S. 3. AIR 1961 SC 1480. 

-Arts. 14, 301 and 304 (b) — Equality before 

Law — Discrimination — Madras Motor Vehicles 
(Taxation of Passengers and Goods) Andhra Pra¬ 
desh Amendment Act (XXI of 1959) passed without 
sanction of President — Validity — Scope. 

Part XIII of the Constitution is comprehensive 
enough to take in taxing laws. The scope and 
amplitude of Art. 301 has lo be judged with relerence 
lo factors qualifying that freedom. A combined 
reading ol Arts. 301 and 304 (b) gives this effect 
to Part XIII. The Proviso lo Art. 304 (b) of the 
Constitution makes it obligatory on the State 
Legislature to obtain the previous sanction of 
the President. Thus, while there is no lack of 
initial legislative competence lo pass a law for 
levying tax on passengers or goods, it is subject 
to the limitation laid down by the Proviso to 
Cl. (1)) of Art. 304. If that Proviso is not compli¬ 
ed with, the law enacting restrictions on freedom 
of trade is invalid. 


Since the Madras Motor Vehicles (Taxation of 
Passengers and Goods) Andhra Pradesh Amend¬ 
ment Act, places a restriction on the motor trans¬ 
port trade, the Act attracts the applicability of 
Art. 5u4 (b), Proviso and the omission in this be¬ 
half is fatal to the Act. The impugned legislation 
is therefore void. The complaint that the operators 
belonging to Madras State, who ply their vehicles 
on routes lying in Andhra State under a primary 
permit granted by Madras State pay lower rate 
of tax than the petitioners, is not traceable to any 
law passed by the Andhra Pradesh Legislature. It 
is the consequence of two different legislations of 
two different States. Equality before the law can 
be claimed only when persons are subject to the 
same law of one State, and not when different 
persons are subject to the laws of different States. 
Therefore, there is no question of unconstitutional 
arbitrary discrimination. (1961) 1 An WR 351: 
1961 Andh LT 333: ILR (1962) Andhra Pra 377- 
AIR 1962 Andh Pra 103 (105, 106). 


•-Art. 14 — Tests of valid classification — 

Classification in respect of taxation — Tax only 
on tea carried in chests and jute in bales — Vali¬ 
dity (Assam Taxation (On Goods Carried by Roads 
or Inland Waterways) Act (13 of 1954), *S. 3). 

For the purpose of a valid classification, two 
ingredients are essential: (i) there must be an 
intelligible basis for differentiation and (ii) the 
said differentiation must have a rational relation 
to the object of the legislation. 


The Courts have to permit wider classification 
under the power of taxation if possible, than mere¬ 
ly in the exercise of the police powers. The reason 
lor it undoubtedly is the urgent need for revenue 
by the various governmental agencies. 
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As there may he a rational basis for not levv- 

n" "hests^nd" ha? " nd jUtC Carried other ' vise than 
> bests and bales respectively, it cannot he 

contended that the Assam Act is discriminatory in 

. character and therefore violates Art 14 H P 

‘>55 a 278) tP» FI ‘rp am i AIR 1955 Assam 249 
Uoo, 2/8) (Pt t) (Prs 4, 91, 92) (SB). 

l Re\ersed on anolher point in AIK 1961 SC 232.] 

-7 Art - ‘ 4 r E< ' ualilv before law. See Madras 
Motor Vehicles (Taxation of Passengers and 

56(> 0< (DB) Ct (1 ° ° f 1953) ’ Preamble - AIR 1954 Mad 

n rt 14 ~ M J sore Motor Vehicles (Taxation 
on Passengers and Goods) Act (10 of 1961) — 

\ al . ,d " y r A , C -‘ " 0t ,0 be he,d invalid 0“ ground 
of its being discriminatory. 

The Legislature has been given the power to 
make a law imposing a tax on passengers and 
goods carried by road and it need not and is 
not bound to impose a tax on all passengers and 
g ods carried bv road, by whatever method of 
rnnsport they might have been carried. It is open 
° ,be Legislature to select passengers carried bv a 
particular kind of transport, provided the selec¬ 
tion rests upon a reasonable classification. The 
object of the impugned Act was to lew a tax 
on passengers and goods carried by stage carriage 

J-V _ f ^ I ^ passengers carried 

> s age carriages are plainly those falling within 

ea.egorv by themselves, the classification made 

t>> the Legislature being one which cannot but 

bv ni?hb ded aS - reaso , nable - Likewise, goods carried 
P“ bll <: earner vehicles also fall within a simi- 

a T , 1C ,m P u gned Act cannot be 

attacked as being discriminatory in respect of a 

passenger carried by a taxi. Likewise the Act 

tan not be held to be discriminatory on the ground 

that the goods carried by a stage carriage are 

chaiged under (lie impugned Act at a higher rate 

lan those carried by a public carrier vehicle The 

lXren, dS are cIea '>v *°°ds falling into 

, ere bt classifications for the purpose of the 
Act and they- cannot he regarded as similar goods 
e\cn though the commodity carried may be the 

66) 3 (S) 49 (58 < 69 >< Pt c > < P ” K 


r, lmbe [ , over these two roads, and the two 

cause nf d bee V Smgled oul not arbitrarily but be? 
^ausc ot sound reason, and the classification thus 

made was entirely rational. Mangat Ram Roshan 

Lai v Punjab State, ILR (1962) 2 Pun? Its « 

(Pr 6) LR (FB) 2 . : AIR 1962 Pun ' i 350 (353 > (P < C) 

Art. 14 . Punjab Passengers and Goods 
Sun]n 8 87 f (DB).' discriminal 0 r -v- AIR 1956 IVUC 

14 (f). Estate duty. 

S 7 , Tax ‘? tion Law ~ Estate Duty Act 

o A Explanation — Constitutional validity 

Hr*) \ P mm / . . _ J 


Art. 14 


ryf V- * * K ^ “ — ^unsuiutional validity 

u* • See Estate Duty Act (1953) q 7 (±\ 1 ? r 

AIR 1957 Mad 522 (DB). 9 ™ ’ S ' ' 4) ’ Expl 

14 (g). Wealth lax. 

Wealth Tax ActTigS)^'? 1 ? 0nal n VaUdi,y ° f ~ 
✓ in--A 4 t le Constlt ution. See Wealth Tiy Art 

77 9 (FB) S 3 ILR (1965) 2 Ker 707: AIR 19 6« Ker 

Al fi.Taxing statute — Classification bel- 
n Hindu and non-Hindu undivided families 
3S Marumakkathayam tarwads) — 

Statute violates Art. 14 - Wealth Tax Ac? (1967) 

3 — Constitutional validity. ' ’ 

, P h e Hindu undivided families of wealth have 
S f am Hies °in m ,he Acf from °'her simda? 

former Thf d eCIUai pro ‘ ec,io " the law to ? h “ 
umhsiciJ r P '.r S,0ns in ,he Act relating to Hindu 

the Act hasTo he T T e r able and t0 tha ‘ extent 

and AIR 1%8 sc%aXp , d °' Vn » AIR 1955 SC 19 1 

3fiS* iQft* V 8 IT 538, ReI ’ on - ILR (1961) 2 Ker 
13 STr 6 27 K - er A L ,t , n 46: 1961 Kcp LT 905: (1962) 
(Pr 2h (DB) IR 1962 Ker 110 (122 > (P» E) 

XTaH™ -lalE' h _ T A X e, A H f (,957) ~ D,scr| - 

Art. 14 . ‘ Ac t does n °t contravene 


-Art. 14 — Mysore Motor Vehicles (Taxation 
Pa **® n 8 ers and . Goods) Act (X of 1961). S. 16 
v nlicbty — Section cannot be held to be invalid 
on ground that protection given to officers of 
Companies is not given to partners of firms. 

A person in charge of a company or its busi¬ 
ness and a partner of a partnership firm are not 
persons similarly situated. S. 16 protects a person 
' a V ar ^ e °t. °r responsible to a company for the 

an «ct C ° f llS business against a prosecution for 
an offence committed without his knowledge, or 

it he had exercised due diligence for the preven¬ 
tion oi the commission of that offence. S 16 
cannot be held to be invalid on the ground 
(hat no such protection is afforded to the partner 

(Prj 76, r 77) rS (DB) AIR 1%3 Mys 49 (60) (Pt F) 

*.~: Ar L 14 — Reasonable classification — Dis- 
nc Board imposing tax under S. 30 of the Punjab 
District Boards Act on timber carried on two 
.specified roads. No evidence that anv timber i? 
sufficient quantity, to make the collection of tax 
worth-while, was actually carried over anv other 

;° a . d ' l at neighbourhood or in the district, the 

act on the other hand, being that the bulk of 
the timber was carried over the two roads — It 

Lned U '/ho 1' nC a *i• ° Wh f v ,hc District Board con- 
tmed the imposition of the tax to the carriage 


whh he a ,° f i h ^ ' Vea,lh Tax A <=t dealing 

down on h? r d,V1 , de :! famil - v cannot be struck 
in favour of otho U f nd ii'* , tb , e Ac( discriminated 

Ij cannot also be' ^W thm tL'^r^'o/Taf« 
given in the schedule providing for different rates 

Amount ?o U un S f fl and , Hindu und?vfdSTamdle, 
P v nt * unfair discrimination. It is oDen to 

familteTof nonti- numb er of undivided 

wealth tax is S -iY h °i ma X assessable to 

to treat thpm qc ^ e ^ is not necessary 

to ti! S ^ par ? te ? r ntit -V. A^ain, it is open 
family ns fii Hn i ° ^assify a Hindu undivided 
for the^urnns ! Uni * a P art trom an individual, 

iMlrr. its s r “ ,e ° f 

ciinstriiing S' 

lie expression ‘individual’ occurring the ein is held 
to include an undivided Hindu family also on the 

group *of ‘i n (H I* - H j" du und ‘ vi ded "mi.vis’onlya 

wealth tax on n * !i 16 ,. evv of a separate rale of 
ed inthX ? !i ? du . undlv >ded families as provid- 
f d P , m '° the Weallb Ta -^ Act must 

ha. m P l,n c° n stitutional. Once it is held 

t H«.tT c l is conferred bv the Entry, 
he class.hcation of the assessees for the purpose 

I f. different rates of taxation, must be 

i ° » Re " lsdo1 ?? °f the Legislature, and it 
a necessarily follow the same rule of 

construction applied in interpreting an Entry in 
u legislative List. Considerations of equity, 
icason of justice, have no place in a taxing statute, 
v Inch must be construed only on the basis of 
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the language used therein. 1921 (1) KB 64 and 
(1834) (2) Dowl. 497, Rel. on.. AIR 1962 Kerala 
110, Diss. from. ILK (1964) Cut 1: 30 Gut LT 299: 
<1965) 56 ITR 298: 1963 ITJ (Sup) 146: AIR 

1964 Orissa 128 (133, 134) (Pt F) (Prs 17. 18) 
<DB). 

14 (h). Gift tax. 

-Art. 14 — Gift tax — Marwar 

(1921), Ss. 6 (2), 8, 17 (2); 21 (1) 


Validity. 

Such a tax which is 
S. 21 (1), or S. 24 of 
case of gifts cannot 
we know that then 


Patta Act 
(2); 24 — 


17 

Act 


(2), or 
in the 
when 
provi- 
14 hits 


imposed by S. 

Marwar Patta 
now be upheld 
is no similar 

■sion in other parts of Rajasthan. Art. .. 
these provisions relating to taxation in cases ol 
!ja11as ol this kind ot transler bv sale or gift, 
lor such tax only exists in that part of the Stale 
<)f Rajasthan, which was covered by the former 
State of Marwar and that too only in Khalsa 
villages. In other parts of Rajasthani the person 
■who obtains a sale deed after paying the requi¬ 
site stamp duty and registration lees becomes the 
owner of the property, and there arc no restric¬ 
tions on his right of ownership of any kind. 

Therefore, Ss. 6 (2), 8, 17 (2), 21 (1) and 24, 
so far a s they relate to taking of Pattas on the 
occasion of transfer bv sale or gift, are now in¬ 
validated under Art. 13 of the Constitution read 
with Art. 14. S. 21 (2) forbids the Courts from 
selling non-Patlashud land in execution of a decree. 
There is no similar law in other parts of the 
State of Rajasthan, which prohibits the Courts 
from selling what is called non-Pattashud land. 
'' hen these six main provisions have fallen, any 
consequential or procedural provisions relating to 
Mich sale or gift also fall. 1957 Raj L\V 1: ILR 

(1956) 6 Raj 1037: AIR 1957 Raj 84 (86. 87) 
<Prs 15, 16, 17) (DB). 

14 (i). Entertainment tax. 

Art. 14 — Tax laws — Classification for pur¬ 
poses of Validity of S. 4-A of Madras Enter¬ 
tainments Tax Act (10 of 1939). 

Article 14 does not preclude a legislature from 
<rnaking a classil ication for purposes of tax laws. 

I he classification could be based on objects or 
occupations or the like. Io sustain a classifica¬ 
tion under the Article it should lie based on the 
real dillerences as distinguished from irrelevant 
und artificial ones. Rut the classification should 
i,( ‘ founded on a dillercnlia having reasonable 
relation to the object of the impugned law. It is 
not possible to maintain that the statute, namclv 
4-A ol the Nladras Entertainments Tax Act, in¬ 
fringes the principles enshrined in Art. 14 by mak¬ 
ing a discrimination between exhibitors of cinema¬ 
tographs shows and persons giving other entertain- 
IL “ (I »5») Ancih Pra 34: (1959) 1 Audit 

1959 Andh I T 419: AIR 1959 Andh Pra 
461 (46/. 468) (P| D) (Pr 33) (DB). 

14 (j). Sugarcane cess. 

«, “ L * P * Sugarcane Cess Act (22 of 

19.>6), S. 3 (1) — Constitutional validity. 

The expression ‘premises of a factory’ in S 3 
o ’ Ol the v. I>. Ac I (XXII Of 1956), means 
Inrlorv premises. and the power conferred on 
tne Slate Government is to impose a cess on the 
enlrv ol earn; inlo factory premises. The Slate 
wovernmont has no power lo pick and choose 
lad has power only lo impose or not lo impose a 
,<ss on cane entering factory premises, that is to 

'x> . lh . c J"™** of all. factories. as defined in 
r Act. The Court will incline towards the con- 
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slitutionalily of an enactment. AIR 1957 All 159 
(162) (PI A) (Pr 12) (DB). 

-Arls. 14, 245 — L. P. Sugarcane Cess Act (22 

of 1956), S. 3 (1) — Constitutional validity. 

The vesting of a discretion in the Stale Govern- 
inenl to impose a cess of lesser amount, the exer¬ 
cise ol which can only be to the advantage of 
Ihc person on whom Hie cess is imposed, cannot 
be field to be unconstitutional. It cannot also be 
said that tiie conlermcnt on the State Government 
ol the power to determine the amount ol the 
cess exceeds the permissible limits ol delegated 
legislation. The purpose ol the Act being the 
augmention ol Hie Stale revenue, the legislature 
intended that the rate should be lixcd as would 
best serve that purpose. It was intended that the 
Slate Government should, in exercising the powers 
conlerred on it, take into account such factors 
as are relevant lor this purpose, the most import¬ 
ant ol which are presumably the needs of the State 
and the economic condition of the vacuum pan 
sugar factory. S. 3 (1) neither permits discrimina¬ 
tion nor exceeds the permitted limits ol delegated 
legislation. AIB 1957 Alt 159 (162, 163) (Pt Bl 
(Prs 13, 14) (DB). 9 

14 — U* P. Sugarcane Cess Act (22 of 
1956). S. 3 (1) — Validity — Right to ehailen^e 
— \\ ben arises. * 

II an enactment passed bv a legislature is incon¬ 
sistent with Art. 14 of the Constitution, and in the 
exercise of a power conferred bv such an enact¬ 
ment a Government or a public officer issues a 
noldication demanding payment of money from 
a citizen or directing him to deal with his pro¬ 
perty in a certain manner, the citizen can come 
to a Court and is entitled to say that action is 
being taken against him under a law which is 
void, being inconsistent with the Constitution It 
is not necessary that apart from the Act the action 
ol the executive authority must also he discrimina¬ 
tory be lore a citizen can come to a Court to have 
the validity ol the law determined. It cannot 
therefore be said that the petitioners can have no 

legitimate grievance till the State Government has 
issued some notification actually exercising im¬ 
proper discrimination between owners ol different 
1 aclories. AIR 1957 All 159 (170) (Pt O) (Pr 62) 

(D B). 

14 (k). Tax on tobacco. 

. ^ 4 “ Kerala Luxury Tax on Tobacco 

(\ali(lation) Act. 1964 - There is in, discrimina- 

_ || u . re , s geographical classification, due 
to historical reasons — Art. 14 of the Constitution 
is not violated. See Kerala Luxury Tax on Tobac¬ 
co (Validation) Act (9 of 1964)'. Preamble. 1905 
ker LJ 337: 1965 Ker LT 418: AIK I960 Ker 46. 

I 4 ~ Tr . avimc ? re Tobacco Act (1 of 
M — Levy imposed bv the Act and 
Rules trained thereunder do not violate equality 
guaranteed by Art. 14 of the Constitution. T. K. 
Abraham v. State of Travancore-Coehin 1957 Ker 
U 1146: ILR (1958) Ker 148: (1957) 1 Mad L J 

(Cri) 855: 1957 Ker LT 1184: AIR 1958 Ker 1*9 
(132) (Pt B) (Pr 11) (FB). 

I Reversed on another point in AIR 1962 SC 922.] 


■i Classification and discrimination— 

Pun jab Tobacco \ end Fees Act (12 of 1954) S 4 

I . robacto Vend Feos Buies (1955), R. 4 — 

\ aliditv. 

* 

Tile essence of the constitutional right of emid 
protection ol the laws is that every one is c,diM. 
cd to stand before the law on equal terms with 
to enjoy the same rights and privileges as are 
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enjoyed by others in a like situation. It does not 
torbid diserimination with respect to things that 
*re different or deprive the State of power to 
resort to classification or subjects for legislative 
action or prohibit legislation which is limited to 
the territory within which it is to operate. 

The imposition under the Punjab Tobacco Vend 
fees Act is not discriminatory and violative of 
the provisions of Art. 14 on the ground that it 
applies only to dealers in tobacco who carry on 
business within the limits of municipalities, notifi¬ 
ed areas, etc., and not manufacturers and dealers 
^lio carry on their business in other parts of the 
Mate. Nor is the imposition invalid on the ground 
that the State has discriminated between dealer 
and dealer by imposing different fees on different 
classes of dealers in tobacco. This classification 
is neither arbitrary nor unreasonable for substan¬ 
tial differences in the size and importance of 
the establishment in which the business is conduct¬ 
ed may be made the basis of classification. 58 
Pun.) LR 480: ILR (1957) Punj 184: AIR 1957 
Punj 45 (49) (Pt D) (Prs 13, 14) (DB). 

14 (I). Stamp duty 

-: Ar,s - 14 and 372 and Sch. 7, List 1, Item 91 

— Rajasthan Stamp Law (Adaptation) Act (7 of 
1952), S. 6, Second Proviso — Validity, 

The second proviso to S. 6, Rajasthan Stamp 
Law (Adaptation) Act, 1952 is not hit by Art. It 
o! the Constitution. Since the State of Rajasthan 
uas not competent to legislate with respect to 
matters falling within Sch. VII, List I, Item 91 
of the Constitution, the rates of stamp duty pre¬ 
vailing in different parts of the State at the time 
of the enactment of the Rajasthan Stamp Law 
(Adaptation) Act, 1952, were left intact by the 
proviso. The laws enacting different rates of 
stamp duty in different parts of Rajasthan and 
enacted by different Governments cannot be struck 
down under Art. 14. These laws were conti¬ 
nued by Art. 372. AIR 1954 SC 493, Rel. on. ILR 
(1961) 11 Raj 61: 1960 Raj LW 647: AIR 1961 
Raj 181 (181) (Prs 3, 4, 5) (DB). 

14 (m). Taxes under Municipal Acts 

See also under Ibid, Note 46. 

• “Art. 14 — Taxation laws — Validity — 
Municipal tax — Statute giving power to tax part 
only of municipality — If violates Art. 14 of Con¬ 
stitution. See Municipalities — U. P. Municipalities 

Act (2 of 1916), S. 128 (1). AIR 1959 All 562 
(FB). 

-Art. 14 — Taxation laws — Calcutta Munici¬ 
pal Act, 1951, S. 229 — Validity. See Municipali¬ 
ties — Calcutta Municipal Act (33 of 1951), S. 229 

AIR 1959 Cal 704 (DB). 

Art. 14 — Some assessees in State liable to 
pay profession tax protected under Cl. (2) of 
Art. 276 under post-Constitution Act and some fal¬ 
ling under proviso to Cl. (2) under pre-Constitu- 
tion Act—Whether discriminatory — Municipalities 

— Kerala Municipalities Act 1960 (14 of 1961). 

See Ibid, Art. 276 (2). 1964 Ker LJ 450. 


figures from which it can be inferred that the 
tax imposed in the case is hit by Art. 14 of the 
Constitution. Where all that the appellant has 
slated in his writ petition is that the Local Board 
fixed a high rate arbitrarily and thus discriminat¬ 
ed against - the appellant's market as against 
the other neighbouring markets where 
the tax had been fixed at a much lower rate, and 
that this was hit by Art. 14, the allegation by 
the appellant that Art. 14 had been infringed is 
vague and gives no facts and figures for holding 
that the tax imposed on the appellant's market 
was discriminatory. 

Where the rule fR. 300 (2) framed in accord¬ 
ance with S. 63 (3)] provides the maximum of 
Rs. 1,000 that can be imposed as tax and that 
the Board has to graduate the tax according to 
the size and importance of the market, if the 
appellant has to succeed on his plea of Art. 14 
on the ground that the tax fixed on his market 
was discriminatory he has to adduce facts and 
ligures, firstly, as to the size of the five markets 
on which the tax was levied in the relevant years 
and secondly, as to the relative importance of 
these markets. But where no such facts and 
figures have been adduced on behalf of the ap¬ 
pellant and there is no material by which to 
judge the relative size and importance of the five 
markets, it is not possible to hold that there was 
discrimination in taxing the appellant’s market at 
Rs. 600 per year as compared to taxing the three 
other markets at less than Rs. 600. Ajoy Kumar 
Mukherjee v. Local Board of Barpela^ (1965) 1 

SCA 636: AIR 1965 SC 1561 (1563, 1564) (Pt B) 
(Prs 7, 8). 7 

• Art. 14 — Fixation of maximum fee to be 
charged under Bombay Agricultural Produce Mar¬ 
kets Act not hit by Art. 14 of the Constitution. 
See Bombay Agricultural Produce Markets Act (22 
of 1939), S. 26. AIR 1962 SC 1517. 

Art, 14 — Reasonable classification — Andhra 
Inams Assessment Act, 1955 — Validity of — 
Classification — If reasonable. See Andhra Inams 
(Assessment) Act (17 of 1955), S. 3. AIR I960 
Andh Pra 461 (DB). 

-Art. 14 — Proclamation levying punitive tax 

under (sub-section (1) of S. 15 of the Police 
Act, 1861) only on persons mentioned in the 
proclamation — Proclamation held offended 
against Art. 14. See Police Act (1861), S. 15. 

(1965) 2 An WR 294: 1966 Cri LJ 741: AIR 1960 
Andh Pra 204. 

14 — Kerala Plantations (Additional 
Tax) Act (17 ot 1960), S. 1—Act does not violate 
Art. 14 ot Constitution. See Kerala Plantations 
(Additional Tax) Act (17 of 1960), S. 1. 1965 

Ker LT 944: AIR 1966 Ker 165. 

Art, 14 — Kerala Plantations (Additional 
lax) Act (17 ot 1960) — Validity — Act is not 
unconstitutional. See Kerala Plantations (Addi¬ 
tional Tax) Act (17 of 1960), Preamble. AIR 

1964 Ker 141. 


14 (n). Miscellaneous 

® Art* 14 — Imposition of tax on land used 
as market, challenged as discriminatory— Nature 
oi proof required — Vague allegations — No mate¬ 
rial to show discrimination — Attack on ground 
of discrimination must fail — Assam Local Self- 
government Act (25 of 1953), S. 62. 

Where the appellant challenges on the ground 
° discrimination, the imposition under S. 62, 
Assam Local Self-Government Act, of tax on land 
sed as market he has to produce facts and 


Arts. 14, 19 (1) (f) and (g) — Taxation laws 
— Tax on motor vehicles — Differential treatment 
to motor vehicles plying in different areas on ac¬ 
count of difference in density of traffic and road 
conditions — Discrimination not opposed to 
Art. 14 — No violation of Art. 19 (1) (f) and 
(g) — Travancore-Cochin Vehicles Taxation Act 
(14 ot 1950), Ss. 3 (1), 18, Sch. I, Entry 4 — 
Travancore-Cochin Vehicles Taxation (Amend¬ 
ment and Validation) Act (42 of 1959), S. 3 (D- 
1960 Ker LJ 291: ILR (1960) Ker 934: AIR 1961 
Ker 72 (74, 75) (Prs 13, 16) (DB). 
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-Art. 14 — Scope of — Enhancement of licence 

lees leviable under Madras Manure Dealers’ 
Licensing Order (1949) — Discrimination between 
oil-millers and other manure-dealers — Validity 
of enhancement — See Ibid, Art. 19 (1) (g). AIK 
1952 Mad 764 (DB). 

• -Art. 14 — Bihar Finance Act (17 of 1950) 

Part III — Validity — Provisions of, do not con¬ 
travene Art. 14 oi the Constitution. See Bihar 
Finance Act (17 of 1950). Part III. AIR 1952 
Pat 359 (SB). 

15. Who can raise objection as to 
unconstitutionally. 

• -Art. 14—Classification —VVhocanchallenge. See 

Ibid, Arts 32 and 226. AIR 1955 S C 367. 

• —Arts. 14, 19, 31 and 32—Question of constitu 
tionality — Who can raise — Fundamental right of 
company to property — Right of share-holder to 
question validity of law infringing those rights. 

Per Fazl Ali, Das and Mukherjea JJ.—No one except 
those whose rights are directly affected by a law can 
raise the question of the constitutionality of that law. 

The company and the share-holders are in law 
separate entities, and if the allegation is made that 
any property belonging to the Company has been 
taken possession of without compensation or the 
right enjoyed by the Company under Art. 19 (1) (f) 
has been infringed, it would be for the Company to 
come forward to assert or vindicate its own rights 
and not for any individual share-holder to do so. 

But so far as the violation of the equality clause 
in the constitution is concerned a share-holder of the 
company has as much right to comp.’ain as the com¬ 
pany it^elf. Charanjit Lai Chowdhury v. The Union 
of India and others, 64 Mad L W 47 : 1951 S C J 29: 
1951 Mad W N 111 : (1951) 21 Com Cas 33 : 1950 
SCR 869 : 1951 B L R (8 C) 40 j 53 Bom L R 499 : 
I L R (1951) Hyd 461 : A I R 1951 S C 41 (44, 52) 
(Pt B) (Pr 7, 43, 65) 

-Art. 14 Who can apply — Whether a statutory 

body like municipal Board can apply under Art. 226. 
See Ibid, Art. 226. AIR 1957 All 244. 

- Art 14 — W ho can apply—Division of constituency 
into wards and allotment of seats — Challenging of 
validity of election process on ground of unequal 
distribution—See Ibid, Art. 226. AIR 1958 Andh Pra 
252. 

• Arts. 14, 15 and J9- Applicability—Non-citizen, 
if can challenge legislation affecting fundamental 
rights—Discrimination between citizens and non¬ 
citizens—(Sea Customs Act (1878), Ss. 52-A and 167 
{12-A)). 

Arts, 15 and 19 are rights which are only granted 
to citizens, whereas Art. 14 applies to all persons 
whether they are citizens or not. Where a fundamental 
right is granted to citizens only, it follows that non¬ 
citizens have no such fundamental right. A f R 1951 
Bom 470, Dissented from. 

Consequently a company incorporated in India 
which is certainly not a citizen of India cannot 
challenge Ss. 52-A and 167 (12-A), Sea Customs Act 
on ground that they infringe Art. 19 (1) (g) of the 
Constitution. Further these provisions cannot be 
challenged as discriminatory. Discrimination can 
only take place between equals. There can be no 
discrimination between citizens and non-citizens who 
belong to two different classes altogether. 

Even if Art. 19 applies the impugned provisions do 
not place unreasonable restriction. I L R (i960) 1 Cal 
182 : 1959 Cri L J 439 : 63 Cal W N 986 : AIR 1959 
Cal 237 (240) (Pt B) (Prs 13, 14). 

16. Personal law, inequality in matters 

relating to. 

• -Arts- 14 and 32—Scope—Bight of guardianship 

under personal law—Not a fundamental right—Ap- 
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pointment of another person as guardian in preference 
to petitioner—Article 14 not violated—Petition under 
Art. 32—Reliefs claimed appropriate for civil suit or 
proceedings under Guardians and Wards Act — Peti¬ 
tion held not maintainable. See Ibid, Arts. 226 and 
32. AIR 1960 S C 768. 

-Art. 14 — Personal laws — Hindu Widows Re¬ 
marriage Act is not invalid — See Hindu Widows 
Remarriage Act (1856), S. 1. AIR 1954 All 588 (DB). 

-Art. 14—Bombay Prevention of Hindu Bigamous 

Marriages Act (25 of 1946) — Validity—See Bombay 
Prevention of Hindu Bigamous Marriages Act (25 of 
1946). A I R 1952 Bom 84 (DB). 

-Art. 14—Sub-section (3) of S. 7 of Hindu Succes¬ 
sion Act is not void under Art. 14 of the Constitution. 
See Hindu Succession Act (1956), S. 7. 1963 Ker L I 
1037. 

--Art. 14-Discrimination on ground of sex—Con¬ 
tention that S. 9 of Travancore Ezhava Act should be 
struck off on ground that it fixes lesser compensation 
to wife.than husband—Held that difference in com¬ 
pensation was founded on reasonable classification. 
See Travancore Ezhava Act (3 of 1100), S. 9. AIR 
1957 Ker 94 (DB). 

--Art. 14 —Discrimination —Hindu Marriage Act, 

S. 11-Validity —If contravenes Art. T4. See Hindu 
Marriage Act (1955), S. 11. AIR 1960 Mad 6. 

-Art. 14-Madras Aliyasanthana Act (IX of 1949), 

S. 35 (1) — Constitutional validity — Partition of 
Kutumba property —Kavaru as unit and not individual 
member—Classification is reasonable. 

The Kavaru is not a creation cf the Legislature but 
is a unit recognised by custom. S. 35 (1), Madras 
Aliyasanthana Act singles out the kavaru as a unit 
which might effect a division of the kutumba pro¬ 
perties, though individual members who are co-pro¬ 
prietors of the family properties are not given any 
such right. This is so because kavarus are more closely 
knit than kutumbas — There is close relationship 
between the members of the kavaru. Hence, there is 
no justification for regarding this treatment of the 
kavaru as anything unreasonable. I L R (1956) Mad 

785 : A I R 1956 Mad 642 (658, 659) (Pt O) (Pr 57) 
(DB). 

-Art. 14—Madras Aliyasanthana Act (9 of 1949) 

Ss. 35 and 36-Legality. /f 

Section 35 or S.-30, Madras Aliyasanthana Act 1949, 
does not violate Art 14 of the Constitution. ILR 
(1956) Mad 785 : AIR 1956 Mad 642 (659) (Pt P) 
(Pr 61) (DB). V r/ 

-Art. 14—Divorce Act (4 of 1861), S. 10—Validity 

— (Obiter). S. 10_as it stands is not prima facie repugnant 
to Arts. 13 to 15 of the Constitution. Sea Divorce Art 
(1869), S. 10. AIR 1953 Mad 792. 

-Art. 14—Scope — Hindu Marriage Act (1955) — 

Validity ol—If offends, Arts. 14, 15 or 25 of the Con- 
stitution. See Hindu Marriage Act (1955), S. 5 iq^q 
Cri L J 493 : AIR 1959 Manipur 20. 

r^ Art ,W7. Mad J as Aliyasanthana Act (IX of 1949C 
S. 10—\ aliclity—Section does not contravene A rt 14 
of the Constitution. 

Section 10 oi the Madras Aliyasanthana Act is not 
discriminatory in character and is not hit by Art 14 
of the Constitution. Its validity cannot be challenged 
by contending that it is not in accordance with the 
specific provisions governing ^divorces under the 
Hindu Marriage Act since in this country, the law 
relating to divorce is not uniform In this regard the 
Muslims have their own law. The Christians are 
governed by the Indian Divorce Act. Even amongst 
the Hindus the divorce laws are not uniform Art 14 
does not prohibit diversity in Laws, it only nrohihoc 
discrimination. That article provides equal treatment 
under similar circumstances. Different legislations 
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teMiw rac■ a-“aa; 

!«@«) IpVah^ AIR 1963 «>" 

-Art. 14— Discrimination—Hindu Law — Illeeiti- 

mate daughter - Maintenance - The fact that the 
rlnidu Law makes do provision for the maintenance of 
an illegitimate daughter cannot be said to amount to a 
discrimination against illegitimate daughters, such as 
would amount to violation of Art. 14 of the Constitu- 

w Mys L J 930 : ILR < 1959 ) Mys 1078 : A I R 
1960 Mys 182 (183) (Pt A) (Pr 5) (DB). 

Arts. 1.4, 15, 17 Classification of Lingavats 
amongst Sudras—If discrimination. 

The classification of the Lingayats amongst Sudras. 
^oes not contravene the provisions of Arts. 14, 15 

and 1/ of the Constitution of India, for a particular 

reason that there is no deprivation of the rights of 
Lingayats. On the other hand, there is an enlarged 
right^ given to the Lingayats to adopt even wife’s 
sister s son. The general law classifies Hindus into 
tour classes. Therefore, it cannot be said that because 
a particular community of the Hindus comes within 
the four corners of one class or the other, there is 
discrimination so far as that community is concerned 

38 Mys L J 497 : I L R (1959) Mys 577 : A I R I960 
Mys 147 (154) (Pt B) (Pr 13) (DB). 

• ' Art. 14 Ancestral or coparcenary property— 
Rules or custom or Hindu Law restricting power of 
alienation have not been abrogated. See Hindu Suc¬ 
cession Act (1956), S. 14. AIR 1965 Punj 407 (FB). 

—“Arts. 14 and 15*— Hindu Succession Act (1956), 

S* 14 Powers of alienation of property by males 
and females Discrimination in — Special provision 
of law is sanctioned by Art. 15 (3)—There is no dis¬ 
crimination. 

The argument based on Art. 14 to the effect that 
there is discrimination in the provisions of the Hindu 
Succession Act, 1956, between the powers of aliena¬ 
tion eo far as males and females are concerned has no 
force whatever. Article 15 of the Constitution gives 
the power to Parliament to make such a law. More¬ 
over, women as a class are different from men as a 
class, and the legislation has merely removed their 
disability. There is no discrimination inter se a class. 
ILR (1961) 2 Punj 664 : 63 Punj L R 537 i AIR 1961 
Punj 439 (493, 494) (Pt E) (Pr 17) (DB). 


Art. 14—Scope—Abolition of rights founded on 


---- yjii 

Effect on right of pre-emption—If discrimi- 
5ee Hindu Succession Act (1956), S. 4. AIR 

• A a i rvn \ ' 


custom- 
nation. See 

1958 Punj 44 (DB). 

-Arts. 14 and 25, Explanation II — Constitution 
(Scheduled Castes) Order (1950), Cl. 3 (as amended 
in 1956) —Validity—Provision is not discriminatory. 

Clause (3) of the Constitution (Scheduled Castes) 
Order (1950) cannot be held to be discriminatory on 
the ground that by the amendment of that clause by 
Act LX [II of 1956, the generality of the expression 
‘Hindu’ used in the old clause (3) was taken away by 
a specific mention of the Sikh religion separately and 
that as the intention is to confine scheduled castes to 
those professing Hinduism or Sikhism it excludes 
persons of scheduled castes belonging to Jain or 
Buddhist religion. Explanation II to Art. 25 of the 
constitution of India lays down that the reference to 
Hindus' shall be construed as including a reference 
to persons professing the Sikh, Jain or Buddhist reli¬ 
gion only in sub-clause (b) of clause (2) of that article. 
In general the term ‘Hindu* does not include those 
professing the Buddhist religion. Jains and Sikhs are 
governed by Hindu law and they are included in the 
term 'Hindu*. The addition of Sikh religion to para- 

I L R ^ ITiay ^ av ? keen made to eliminate doubts. 


^ V- v 4 

01 Une< J uaI Marriages 

Act (j ot 1948) Validity If contravenes Ait. 14 

laia 6 [ aip L ur Pr fvention of Unequal Marriaees Act 
, ^ 8 w ^ ich , applies to persons living wthfn the 
geographical limits of the old Jaipur State £ ft 

before its integration with the State of Raiasthan anH 

to what S. 6 calls the ‘domiciled residents’ of thal 
State’oY Ra < ;rfh PP ICabI Vk 3 part of res 'deDts of a 

th lniin n cannot be upheld as founded on 
he doctrine of reasonable and permissible classifica- 

.. ^constitutional a s violative of Art 14 of 

laim.r Staff. Rajasthan hving ln the area of former 

tbe h,, S r!L- a f discrirruna t°ry treatment as respects 
the law relating to marriages as eontra-distineuisherl 

from the residents of the State of Rajasthan ifving m 

other parts thereof. ILR (I960) 10 Rai 19 . imo,; 

L d W<77 , A I R I960 ,‘S)’ 

£ b “ by 14 - 

, rlde Damdupat is in force only in certain 
areas of the State of Rajasthan and not over the entire 

fnfprp J h Tl, rU e of Damdupat deals with the matter of 
nterest. This is a question of general civil law. and 

there is nothing in it which is in the nature of per¬ 
sonal law of the Hindus. It cannot, therefore?be 

m f nT ed a *, a . custom rela ting to personal law of the 

In the second place, there are Hindus in other 
areas of Rajasthan also, and there is no reason why 

anTutZf- b e discrimination even between Hindus 
and Hindus in different areas of the same State. There 
is no reason why the Hindus in the areas where the 
rule prevails should be treated differently from the 
Hindus in the area where the rule does rot prevail, 
-here can, therefore, be no justification for the preva¬ 
lence of this rule now in some areas only of the 
ptate on the ground that this is a customary personal 
law of the Hindus in that area. 

The rule is, therefore, hit in the circumstances by 
Art. 14 of the Constitution, as by enforcing it the 
State would be denying equality before law to the 
citizens of this area. Sheokaran S<ngh v. Daulatram-. 

A I R 1955 Raj 201 (203) (Pt F) (Pr 18) (FB). 

--Art. 14 — Marwar Darbar Notification, dated 11- 
4-1914 requiring registered deed of adoption -Nature 
and validity of — Adoption in 1943-Validity in ab¬ 
sence of registered deed. See Hindu Law—Adoption 
—Ceremonies. AIR 1955 Raj 129 (DB). 

—-Art. 14—Cochin Paliam Tarwad Act (8 of 1097) 
—Paliam Proclamation, D/-14 3-1123, Clause 8-Vali¬ 
dity. See Cochin Paliam Tarwad Act (8 of 1097). 

A I R 1954 Trav-Co 193. • 

17. Religious and charitable endowments. 

Cases under Bihar Hindu Religious Trusts Act. 

•—Art. 14 - Bihar Act (1 of 1951)—Validity of— 

Act does not infringe Art. 14. See Bihar Hindu Re¬ 
ligious Trusts Act (1 of 1951). AIR 1959 S C 1073. 

• Art. 14 Classification — Bihar Hindu Religi¬ 
ous Trusts Act, Ss. 2, 5, 6, 7 and 8 — Validity — If 
contravene Art. 14. 

There are some differences between Hindus, Sikhs 
and Jains in some of the essential details of the faith 
which they profess and the religious practices they 
observe. In view of these differences it cannot be said 
that in the matter of religious trusts in the State of 
Bihar, Sikhs, Hindus and Jains are situated alike or 
that the needs of the Jains and Hindus are the same 
in the matter of the administration of their respective 
religious trusts; therefore, according to the well- 
established principles laid down by the Supreme 
Court with regard to Legislative classification, it was 
open to the Bihar Legislature to exclude Sikhs who 
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might have been in no need of protection and to 
distinguish between Hindus and Jains. Sections 2, 5, 
6, and 7 ard 8 of the :Bihar Hindu Religious Trusts 
Act do not, therefore, contravene Art. 14 of the Con¬ 
stitution. Moti Das v. S. P. Sahi, (1959) 2 S C A 4:32 i 
ILR 38 Pat 639 : (1959) Supp (2) S C R 563 : 1959 
S C J 1144 : A f R 1959 S C 942 (946, 947) (Pt C) 
(Pi 7) (DB). 


-Art. 14 —Bihar Hindu Religious Trusts Act (1 of 

1951) —Validity. 

The guarantee of equal protection under Art. 14 is 
not absolute. The article does not prohibit legisla¬ 
tive classification nor does it prevent the legislature 
from enacting special laws to combat special evils, 
^he Court ought to make every possible presumption 
in favour of the constitutionality of an enactment. 
The onus is therefore on the petitioners to establish 
that the classification adopted by the Legislature is 
arbitrary and unreasonable. Sikhs, Jains and Hindus 
differ in the matter of numerical strength. It is also 
conceivable that there is difference as regards the 
number of religious institutions, the amount of the 
properties held, the measures and extent of mis¬ 
management and the consequent need for control. 
The onus is on the petitioners to .show that the 
Hindus, Jains and Sikhs, were similarly situated in 
respect of these matters and that the classification 
adopted in the Bihar Hindu Religious Trusts Act 
is unreasonable. 

Held, that the petitioners had not established their 
claim that the classification under the Act was un¬ 
reasonable or that the guarantee of equal protection 
ol laws under Art. 14 was violated. AfR 1951 SC 41, 
Poll.; (1918) 249 U. S. 152; (1934) 294 U. S. 580, Rel. 

on. ILR 32 Pat 1148 : AIR 1954 Pat 206 (277) (Pt L) 
(Prs 22, 23) (DB). 


Cases under Hyderabad Endowments Regulation. 

® Art. 14 Hindu Religious Endowments — 
Geographical classification based on historical rea¬ 
sons — No violation of Art. 14-Hyderabad Endow¬ 
ments Regulations (1940) — Constitutionality. 

The Hyderabad Endowments Regulations (1940) 
and the Rules fiamed thereunder cannot be attacked 
as violative of Art. 14, because of the two different 
?aws m force with respect to religious endowments in 
the two areas of the State of Andhra Pradesh, one of 
which came to that State from the State of Madras in 
iy5o and the other from the former State of II>dera- 
bad in 19o0 Different though parallel laws in diffe¬ 
rent areas oi Andhra Pradesh can be sustained on 
the ground that the differentiation arises from his- 
■ oncal reasons, and a geographical classification 
oastd on historical reasons can be upheld as being 

A°r R C lSfl?Vr n^i equal P r ° tection clause in Art. 14. 
AIR 196_ S C 981, Applied : A I R 1954 S C 297, 

Disting Anant Prasad Lakshminiwas Ganeriwal v. 

^ radesh ’ A I R 1963 S C 853 (860, 

obi; (Pt (<f) (Pr 1 o). 

Cases under Jagannath Temple Act. 

7~ Shri Jagannath Temple Act, 1954 
(Orissa Act 2 of 1.955) Act cannot be struck down 
under Art. 14 of the Constitution. See Shri Jagan- 

1964 1954 (° rissa Act 2 °* 1955). AIR 


in dealing differently with hereditary trustee of a 
temple and trustee ol a muth. See Ibid, Art. 19 (1) ({). 
A I R 1958 Andh-Pra 319 

Art. 14—Equal protection —Scope of doctrine — 
Madras Hindu Religious and Charitable Endow¬ 
ments Act (19 of 1951), S. 3 — Validity —If violates 
Art. 14. 

1 he doctrine of the equal protection of the laws 
forbids all invidious discrimination, but does not 
require identical treatment for all persons irrespec¬ 
tive of their differences. It does not forbid reasona¬ 
ble legislative classification. If the legislature lays 
down a standard expressly or by necessary implica¬ 
tion for the exercise of the discretion by the execu¬ 
tive authority, it will not offend the equal protection 
clause. 4 hough a provision may not be struck down 
as unconstitutional a particular act of an authority 
will be struck down if that act is done arbitrarily in 
violation of the standard laid down. 

The object of the Madras Hindu Religious and 
Charitable Endowments Act is to prevent mis¬ 
management of the charitable institution, the ob¬ 
ject to be achieved the authority indicated and the 
procedure prescribed. Section 3 of the Act has not 
violated the equality doctrine enshrined in Art 14 
of the Constitution. 1956 Andh L T 940. 

-Art. 14—Scope—S. 3 of Madras Hindu Religious 
and Charitable Endow ments Act—Validity. 

It cannot be said that every enabling power is 
necessarily violative of Art. 14 and that to satisfy 
the requirement of the Article there must be a com¬ 
pellable duty enjoined upon the authority. ‘Mis¬ 
management’ in S. 3 of the Madras Hindu Religious 
and Charitable Endowments Act, indicates improper 
management or management in a manner not in con¬ 
formity with the law, in accordance with the inten¬ 
tions of the founder or in the interests of the institu¬ 
tion. Of course Government had to be satisfied that 
there was ‘mismanagement before they could take 
action under S. 3 but this surely' cannot render the 
law permitting such action arbitrary within Art. 14. 
Under the terms of S. o it is only if the Government 
were satisfied that an endowment was mismanaged 
and that in its interest the provisions of the Act 
should be made applicable that they are directed to 

issue the notification. None is precluded from bringing 
to the notice of the Government the mismanagement 
of any institution audit is only if they are satisfied 
that they are enabled to do so. 1956 Mad \V N 177 
(2) j 71 Mad L W 222 : (1958) I Mad L J 243 : AIR 
1958 Mad 532 (533, 534) (Pt C) (Pr 7). 

--Arts. 14 and 19 (1) (f)—Scope — Madras Hindu 

Religious and Charitable Endowments Act (19 of 
1951), S. 41—Constitutional validity. 

The provision for resorting to a civil Court under 
S. 39 (4) is applicable to orders of the Area Com¬ 
mittee under S. 41 read with S. 39 and there is no 
infraction from the right of property which the 
hereditary trusteeship imports. There is no basis 
therefore, for the complaint that S. 41 violates the 
right to equal protection guaranteed by Art. 14 of 
the Constitution. (1958) 2 Mad L J 47 : ILR (1958) 

Mad 637 : 71 Mad L W 265 : A I R 1958 Mad 275 
(278) (Pt 13) (Pr 14). 


ITTno-* 1 * 4 le gi r sl ation - Jagannath Ten 

Act ( Joo) \ alidity of — Act does not contra\ 

e 14 lr ¥ ^ e Sri Jagannath Temple Act (11 of 19 
S. 1. AIR 1959 Orissa 5 (DB). V 

Cases under Madras Hindu Religious and Charity 
Endowments Act. 


—Art. 14 Madras Hindu Religious and Charitable 
endowments Act (19 of 1951), Ss. 45 and 52-Trustee 
oi muth and trustee of temple — Distinction between 
—Legislature cannot be charged with discrimination 


-Art. 14—Scope—S. 87 of Madras Hindu Religious 

and Charitable Endowments Act (19 of 1951). 

Taking into consideration the history of S 87» 
that section does not offend Art. 14 of the Constitu 
tion. 70 Mad L W 957: (1957) 2 Mad L J 617 • 
(1957) Mad L J (Cr) 864 : 1958 Cri L J 523 : A I R 
1958 Mad 147 (148) (Pt B) (Pr 7). 

“ Art * Valic3it y of s * 87 « Madras Hindu Reli. 
gious and CharitabJe Endowments Act. See Madras 
Hindu Religious and Charitable Endowments Act MQ 
of 1951), S. 87. AIR 1954 Mad 500 (DB). 
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—Art. 14-Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951) - Validity-Act is not 
repugnant to Art. 14 of the Constitution on the ground 
that it singles out Hindu Religious Endowments for 
special treatment. 66 Mad L W 947 : 1953 Mad 
W N 807 . (1953) 2 Mad L J 699 : I L R (1953) Mad 
356 : AIR 1954 Mad 385 (394) (Pt C) (Pr 15) (DBh 

Art. 14—Madras Hindu Religious and Charitable 
Endowments Act (19 of 1951)- Act does not infringe 
Art. 14 of the Constitution. See Madras Hindu Reli¬ 
gious and Charitable Endowments Act (19 of 1951) 
AIR 1952 Mad 613 (DB). '' 

Cases under Rajasthan Nathdwara Temple Act. 

• -Art. 14 —Legislature taking over secular affairs of 

religious institution—Validity of Rajasthan Nathdwara 
Temple Act—Act does not contravene Arts. 14, 19 (1) 
(f)i 31 (2), 25 or 20—Provisions of the Act except first 
Part of S. 30 (2)(a) are valid. AIR 1962 Raj 196, Partly 
Reversed. See Rajasthan Nathdwara Temple Act (13 
of 1959), S. 2 (viii). AIR 1963 S C 1638. 

-"Arts. 14, 19 (1) (f), 25 (b) and 31 — Legislation 

takmg over administration of secular affairs of religi. 
ous institution — Validity — Rajasthan Nathdwara 
Temple Act (13 of 1959), Ss. 2 (viii), 16,28(2) and (3), 

30 (2) (a), 36, 37 — Provisions ultra vires the Constii 
$ution. 

Held, that the following provisions of the Nath¬ 
dwara Temple Act (13 of 1959), are ultra vires the 
Constitution and invalid : 

(1) In the definition of ‘temple* in S. 2 (viii), the 
words ‘and includes the temple of Shri Navnit Priyaji 
and Shri Madan Mohanlalji’ are ultra vires Art. 19 (1) 
(fj ; (2) In S. 10, the words ‘and affairs of the temple’ 
are ultra vires Art. 28 (b) ; (3) In S. 28, sub-cls. (2) 
and (3) are ultra vires Art. 20 (d) ; (4) [n S. 30, sub- 
cl. (2) (a) is ultra vires Art. 14 and (5) S. 30 and S. 37 
are ultra vires Art. 20 (b). The other provisions of 
the Act are intra vires and do not offend any of the 
Fundamental Rights of the Tilkayat or members of 
Vallabh Sampradaya. The provisions declared ultra 
vires aie severable without affecting the whole piece 
of legislation. Articles 14, 25, 20 (d) and 31 are not 
infringed in any manner. I L R (1962) 12 Raj 406 : 
1962 Raj L W 317 : A I R 1962 Raj 196 (212, 213, 
214, 215) (Pt A) (Prs. 62, 64, 65, 66, 68, 70) (DB). 

[Reversed in A I R 1963 S C 1638 except decision 
on validity of S. 30 (2) (a), first Part which is held 
void.] 

Cases under Travancore-Cochin Hindu Religious 

Institutions Act. 

• -Art. 14—Scope—S. 113 (2), Travancore Cochin 

Hindu Religious Institutions Act, relating to Devas- 
woms “assumed" under Cochin Act (1 of 1081) if 
ultra vires. See Travancore-Cochin Hindu Religious 
Institutions Act (15 of 1950), S. 113(2). AIR 1957 
Ker 188 (FB). 

• -Art. 14 — Reasonable classification — T. C. 

Hindu Religious Institutions Act (15 of 1950), S. 1 — 
Act does not offend Art. 14 of Constitution. 

The classification of institutions and endowments 
based on religion, Hindu, Muhammadan or Christian, 
cannot be said to be either arbitrary or unreasonable 
having regard to the object sought to be attained, 
namely the better administration and management of 
such institutions. It is not a classification or division 
made for the first time by the State Legislature. 
Article 14 does not prevent the Legislature from 
taking up one set of institutions for legislative con¬ 
sideration at one time and enacting laws in respect of 
them reserving the other types of institutions for 
consideration to a future date. Hence, the Travan¬ 
core-Cochin Hindu Religious Institutions Act, 1950, 
does not offend Art. 14 of the Constitution. A I R 


1952 Mad 013, Foil. P. M. Bramadatban Nambooripad 
r 'r Devaswom Board. 1955 Ker L T 516 • 

'.I uS SJWsSi. 7 "' a 1 “ 1956 T, “- c ” “ 

•-Arts. 14 15(1), 19 (1) (£) and (g) and 26- 

Travancore.Cochrn Hindu Religious Institutions Act 

^ an .^ 64— Restriction imposed by 
os. o3 and 64 in choosing members of Cochin Deva. 
sworn Board. 

The restrictions imposed by Ss. 63 and 64 of the 
rravancore-Cochin Hindu Religious Institutions Act, 
lyoU, in the choice of the members of the Cochin 
Devaswom Board do not violate the provisions of any 
of the Arts. 14, 15 (1), 19 (1) (f) and (g) and 26. P. M. 

ramadathan Nambooripad v. Cochin Devaswom 
Board, 1955 Ker L T 516 : I L R (1955) Trav-Co 741, 
AIR 1956 Trav-Co 19 (22) (Pt F) (Pr 12) (FB). 


® Arts. 14 and 19—Equality before law—Travan¬ 
core-Cochin Hindu Religious Institutions Act (15 of 

1950), S. 114—S. 114 does not violate Arts. 14 and 
19 of the Constitution. 

. The conferring of a power to give an effective deci¬ 
sion on an administrative body in the first instance 
subject to its being modified or set aside by the 
ordinary courts on the motion of the person aggrieved 
—which is all that is done by S. 114—is not a viola¬ 
tion either of the right to equality guaranteed by 
Art. 14 or the freedoms given by Art. 19 of the Consti¬ 
tution. P. M. Bramadathan Nambooripad v. Cochin 
Devaswom Board, 1955 Ker L T 516 : I L R (1955) 
Trav-Co 741 : A I R 1956 Trav-Co 19 (25) (Pt M) 
(Pr 25) (FB). ' 1 9 

• -Art. 14 — Travancore-Cochin Hindu Religious 

Institutions Act (15 of 1950), S. 87 (3)—Validity. 

Section 87 (3) embodies a discrimination as far as 
the trustees of Devaswoms in the Cochin portion of 
the State are concerned as no similar provision obtains 
in Part 1 of the Travancore-Cochin Hindu Religious 
Institutions Act, 1950, which deals with the Travan¬ 
core portion of the State. There is no distinction 
between the trustees of the temples in the Travancore 
and Cochin areas of the State or any reasonable basis 
for classifying them into two separate groups. Hence, 

S. 87 (3) is hit by Art. 14 of the Constitution and 
should hence be considered as ultra vires and of no 
effect. AIR 1954 S C 297, Foil. Kumaran Nambu- 
diri v. Cochin Devaswom Board, 1954 Ker L T 551 : 
AIR 1954 Trav-Co 515 (517) (Pt A) (Pr 3) (FB). 

• -Art. 14—Travancore-Cochin Hindu Religious 

Institutions Act (15 of 1950), S. 48— Validity. 

(Subramania Iyer, J.) — Section 48 enacts that all 
religious endowments falling under the Act shall be 
treated as corporation sole. There is no such provi¬ 
sion in Part II relating to religious endowments in 
the Cochin area. This circumstance is, however, 
immaterial because corporations are entitled as natural 
persons to the due process of law and the equal pro¬ 
tection of the laws. (1885) 118 U S 394 ; (1897) 109 
U S 460, Rel. on. Kumaran Nambudiri v. Cochin 
Devaswom Board, 1954 Ker L T 551 s A I R 1954 
Trav-Co 515 (518) (Pt E) (Pr 12) (FB). 

Cases under Durgah Khwaja Saheb Act. 


•-Arts. 14 and 32 — Scope — S. 16, Durgah 

Khwaja Saheb Act (1955)—Validity. 

Under S. 18 of Act 30 of 1955, arbitration is pro¬ 
vided for when disputes arise between the Committee 
on the one part and the Khadims and others on the 
other. This provision applies to all disputes except 
those that relate to any religious usage or custom or 
to the performance of any religious office. Disputes 
in regard to secular matters are left for the decision 
of the arbitrators. The composition of the Board of 


CONSTITUTION OF INDIA (1950), Art. 14, Note 17 


1187 


Arbitration is based on well-recognised principles, 
the policy underlying S. 16 is healthy and unexcep¬ 
tionable and so the provisions of S. 16 can be sus¬ 
tained on the ground that they are obviously in the 
interest of the institution as well as the parties con¬ 
cerned. Provisions of S. 16 do not offend against 
Art. 14 read with Art. 32. A T R 1959 Raj 177, 
Reversed. Durgah Committee, Ajmer v. Syed Hussain 
All, (1961) 2 S C A 171 : A I R 1961 S C 1402 (1418) 
(Ft G) (Pr 42). 


•-Arts. 14 and 32 — S. 18, Durgah Khwaja 

'Saheb Act (1955)—Validity. 

I he scope of S. 18 of Act 36 of 1955, would be 
confined only to such final orders as are passed by 
die Committee within its jurisdiction against persons 
who do not object to them but who fail to comply 
with them. Either Art. 14 or Art. 32 or the two read 
together are not contravened by S. 18 of the Act. 
AIR 1959 Raj 177, Reversed. Durgah Committee, 
Ajmer v. Syed Hussain Ali, (1961) 2 S C A 171: A I R 
1961 S C 1402 (1419) (Pt I) (Fr 46). 


-Art. 14—Durgah Khwaja Sabeh Act—Act whe¬ 
ther hit by article. 

i he Durgah of Khwaja Saheb, Ajmer, can be 
reated as a class by itself in enacting a law for the 
better administration of the income derived from 
various sources for religious, pious and charitable 
ourposes. In relation to the institutions pertainin c 
‘<-0 the Durgah an enactment could be legislated, anc 
it is not hit by Art. 14 of the Constitution on that 
ground alone. I L R (1959) 9 Raj 424 : 1959 Raj L W 
196 : A I R 1959 Raj 177 (189) (Ft C) (Pr 59) (DB). 

Reversed in A 1 R 1961 S C 1402.] 

Arts. 14, 19 (1) (g) and 25 (1) —Durgah Khwaja 


Saheb Act (1955), S. 11 (f)—Validity. 

Section 11(1) of the Act, which empowers the 
Durgah Committee to determine the privileges of 
the Khadims and to regulate their presence in the 
Durgah by the grant to them of licences in that 
behalf if the Committee thinks it necessary so to do. 
,s hit by Art. 19 (1) (g) of the Constitution, and by 
Art. 14. S 11(f) inasmuch as it authorised the Com¬ 
mittee to regulate the presence of the Khadims in 
h.e Durgarh by the grant of licence, and impliedly 
o prohibit the entry of any Khadim lay refusal of 
icence is hit by Art. 25 (1) of the Constitution. ILK 
H959) 9 Raj 424 : 1959 Raj L W 496 : AIR 1959 
Raj 177 (189, 191) (Pt F) (Prs 62, 63, 76) (DR). 

Reverred in AIR 1961 S C 1402]. 

Art. 14 — Durgah Khwaja Saheb Act (1955 


Ss. 16 and 18—Validity—Sections are hit by Art 14 
f the Constitution. ILR (1959) 9 Raj 424 : 1959 Rai 
L W 496 : AIR 1959 Raj 177 (190, 191) (pt K) 
Prs 71, 72, 76) (DB). 

Reversed in AIR 1961 S C 1402]. 

Cases under U. P. Muslim Waqfs Act. 

Art. 14— Reasonable classification and cliscrimi- 


9 - -- 1 u J | v4 U latl 11 

nation — U. P. Muslim Waqfs Act (10 of 1960) 
Validity. 

Guiding principles are laid down in S. 55 of the 
•J. P. Muslim Waqfs Act (I960), itself. Jt is now well 
established that classification is permissible under 
Mt. 14 of the Constitution. The cases in which a 
m at wall i can be removed under S. 55, are a permis¬ 
sible classification and no discrimination is involved. 
1 he Board has no power to remove a mutwalli arbi¬ 
trarily. The classes mentioned in S. 55 have a rea¬ 
sonable relation to the object of the Legislature in 
enacting the Act. The preamble of the Act shows 
"hat it was enacted for better governance, adrninis- 
‘rction and supervision of certain classes of waqfs in 

L Vol. 3 ] Fn. D. 72. 


Uttar Pradesh. 1 he object of the Act can therefore, 
be achieved, undoubtedly, by removing mutwallis 
mentioned in S. 55. Under S. 55 an opportunity is 
given to any person aggrieved by an order of removal 
to refer the matter to the Tribunal. S. 72 of the 
Act deals with the procedure before Tribunals and 
prescribes that a i ribunal shall follow the same 
procedure as is provided under the Code of Civil 
Procedure as regards suits. S. 74 deals with the 
powers of the Tribunal and says that a Tribunal 
shall be deemed to be a Civil Court and shall have 
the same powers as are vested in such a Court under 
the Code of Civil Procedure. It follows, therefore, 
that the tribunal has complete powers to grant stav 
orders. Sub-s. (2) of S. 72 of the Act applies the 
provisions of the Indian Evidence Act to the adjudi¬ 
cation of disputes by a Tribunal. Allhough no appeal 
has been provided, a revision can be filed in High 
Court against an order of the Tribunal. The proviso 
to S. 76 shows that the powers of the High Court 
are very wide in revisions filed against an order of 
the Tribunal and therefore, no prejudice is caused if 
no appeal has been provided against an order of the 
Board. AIR 1952 S C 75, Disting. 

The Act has been enacted bv the State Legislature 
under the concurrent list of the Constitution and 
therefore, the State Legislature was quite competent 
to enact such an Act and it is not hit by Art. 14 of 
the Constitution even il the Act has not given the 
powers (hat have been given to a mutwalli under the 
Central Waqf Act (19 of 1954); AIR 1954 S C 493 
Foil. AIR 1965 All 333 (340, 341, 342) (Pt E) 
(Prs 33, 34, 35, 36, 37, 38). 

-Art. 14— Discrimination — U. P. Muslim Waqfs 

Act (i6 of 1960), S* 33 — Validity — Section is not 
discriminatory and is not hit by Art. 14. 

The provisions of S. 33 are not arbitrary. Under 
sub-s. (2) of S. 33 of the Act any person aggrieved 
by the decision of the Board, may, bv application, 
within 90 days from the date of such decision refer 
the dispute to the Tribunal which acts like a Civil 
Court. The rules of evidence and the Code of Civil 
Procedure have been made applicable to the ad¬ 
judication of disputes by a Tribunal under S 72 
of the Act. Section 33 of the Act is, therefore, noT 
discriminatory and is not hit bv Article 14 of the 
Constitution. AIR 1965 All 333 (343 344) (Pt H ) 
(Pr 49). * 7 


18. Classification on religious basis. 

-•—Art. 14 — Classification on religious basis— 
Hindu Married Womens light to Separate Resi¬ 
dence and Maintenance Act (1946)—Discrimination 

if repugnant to Art. 14. 

Only a Hindu married woman can refuse to live 

with her husband in case the husband marries again 
and will be entitled to separate residence and main¬ 
tenance, but a Muslim woman has no such right 
This differentiation resulting from the Hindu Married 
Women’s Right to Separate Residence and Maintenance 
Act (1946) cannot be said to be discriminatory or 
repugnant to Art. 14 of the Constitution of India as 
the classification is a reasonable one. 1956 Cri L I 
1395 : AIR 1956 Bhopal 71 (72) (Pt C) (Pr 6). 

-Art. 14 — West Bengal Hindu Social Disabilities 

Removal Act 37 of 1948, Pre. — Act does not dis 
criminate but penalises and abolishes discriminatory 
tendency in Hindu Society and does not offend 
Art. 14. 55 Cal W N 676 : 52 Cr L J 1399 , AIR 
1951 Cal 167 (168, 109) (Pt B) (Prs 7, 9, 10 U io) 
(DB). ’ 

—-Ails. 14 and 16-Classification on religious basis 
— V alidity. 
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Article 14 of the Constitution briefly speaking puts 
a 1 citizens in the 'fate on a footing of fqua)ity g w ffh- 
out distinction of colour, creed or caste. If there is 

tw^eJfo wh \ Ch 1S di 1 scrim 'naton in character be- 
llhF !i. CI Z u and another - the law or the inter- 

$2‘^“ '^reofbfing discriminatory will be ultra 
vires of the constitution as being hit by Art 14. 
That principle has been amongst other Articles 

c imin a r eCOgniSed in A T 16 wh ’ ch Prohibits dis.’ 

the cround nf“ r | es ? ect of em P |o > ment or oflBce on 
tne ground of religion, race or caste, etc. The Con¬ 
stitution has given power to a State by Cl. (4) of 
Art. 16 to mike provision for the reservation oi an- 

P r 01 * ™ nt °l. P°^ s favour of any backward class 
or citizens which in the opinion of the State is not 
adequately represented in the services under the 
Mate, but that powder is exercisable only on the 
ground of any dass being backward. Therefore, 
tiie Cabinet Order sanctioning the reorganisation of 
Audit and Accounts department with a view to re¬ 
moving the Communal disparity irrespective of the 

tact ot backwardness must be declared to be repug¬ 
nant to the provisions of Aits. 14 and 16 of the 
Constitution and therefore void, illegal and ineffec- 

1951 S C 229 ’ FoIL 1958 J & K 1 
(3, 4) (Ft A) (Prs 3, 4, 5, 6, 7). 

Art. 14 Classification on religious basis — 


T. P. Act (1882), S. 129— Exemption of gifts by 
Muhammadans from certain provisions of that Act 
—Not hit by Art. 14. 

It is well known that there are fundamental dif- 
ferentes between the religion and customs of the 
Mahomedans and those of others, and, therefore, 
the rules oi Mahomedan law regdrding gift are based 
on reasonable classification and the provision of 
129 the Transler of Property Act exempting 

Mahomedans from cei tain provisions of that Act is 
not hit by Art. 14 of the Constitution. AIR 1959 S C 

942, Rel. on. AIR 1963 Fat 229 (233) (Pt D) (Pr 12) 
(DB). 

19. Special Courts and special procedure. 

See also Ibid, Note 20. 

General. 

-Art, 14—Rule of equal access —Limitations. 

The rule of equal access laid down by Ait. 14 is 
subject to the following limitation : tl) It does not 
prevent adjudication oi special class of cases or cis- 
putes by special tribunals, for example, agricultural 
debts. Hence, if there is a reasonable basis for classi¬ 
fication, special tribunals may be created for the 
trial of cases oi special nature provided no differen¬ 
tiation is made between cases belonging to the same 
class or nature; and (2) w'hen a right is created by a 
statute, the statute may provide for special remedy 
and special forum for the determination of such a 
right in each case. 1960 All VV R (H C) 77 : I960 All 
L J 52. 

Overruled on another point in AIR 1963 All 528 

(FB).] 

Cases under Bombay Public Security Measures Act. 

• -Ait. 14- Ca^es referred to Special Judge under 

S. 12, Bombay Act (6 of 1947) — After coming into 
force of the Constitution special procedure prov ded 
in S. 12 being in contravention of Art. ] 4 becomes 
invalid — Conviction of accused under such special 
procedure cannot be sustained. See Public Safety — 
Bombay Public Security Measures Act (6 of i947), 

S. 12. AIR 1952 S C 235. 

• -Art. 14-Ait. 14 condemns discrimination not 

only by a substantive law but also by a law of proce¬ 
dure Section 12, Bombay Public Security Measures 
Act (6 of 1947) in so far as it authorises the Govern¬ 
ment to direct specific and particular cases to be tried 


by the Special Judge is unconstitutional and void 

Lachmandas v. S' ate of Bombay 1952 Cm T infii 

/ 339, 1952 MadWNiCrVaOO, 1 £* 

. c a 352i air s c 3* ss 

CaSe (1952)^ er Cr,minal Law Amendment Act 
• — Ait. 14 — Scope — Special Courts and special 

Ami957 S C e 5?3. minal L3W Amendment Act <«»*)• 

——Art. 14 — Criminal Law Amendment Act (1952), 
d Appointment of on y some of qualified Judges 
as special Judges — No discrimiration. See Criminal 

Pra W 372TDB) n ' ent ACt (1952) ’ S ' 6 ’ AIR 1965 Andh 

rT A M‘. 1 a~P imina l Law Amerdment Act (1952), 

S. 6 Notification under — That any person accused 

nihl5 e , nCe K C ,° ve I e t by S ' 6 (D ot the Act Is made 

liable to be tried by a proctdure different from the 

procedure for persons who are tried of offences 
coming under notification, not shown - There is no 
discrimination as would oflend Ait. 14 of Constitu- 

c : '1 T 0es not forbid reasonable classification, 
.ee Criminal Law Amendment Act (1952), S. 6. AIR 
1965 Andh Pra a72 (DB). 

Cases under Hyderabad Special Tribunals Regula¬ 
tion. & 

• Ait. '-Hyderabad Special Tribunals Rcgu- 
lation (5 of 135SF), S. 4 (1)—Validity. 

(Per Majority) : The elimination of the committal 
proceeding is not by itself a substantial departure 
trorn the normal procedure. Quasim Razvi v. State 
of Hyderabad, 1953 SCJ 151 : 1953 Cm L J 862 : 
ILR (1953) Hyd 211 : 1953 S C A 742: 1953 SCR 
589 : AIR 1953 S C 156 (159) (Ft B) (P r b). 

• .—Art. 14 Hyderabad Special Tribunals Regu¬ 
lation (5 of J358F), S. 4- Proceedings in English. 

(Per Majority) : The provision in the Regulation 
relating to proceeding being conducted in English if 

the Tribunal so desires, per se, does not violate the 
equal protection clause in the Constitution. Quasim 
Razvi v. State of Hyderabad, 1953 SCJ 151 : 1953- 
Cri L J 862 : II R (U53> PHd 211 : 1953 S C A 742- 
1953 SCR 589: AIR 1953 S C 156 (159) (Pt C) (Pr 9). 

• “—Ait. 14 —Hyderabad Special Tribunals Regu¬ 
lation ( 5 of 1358F), S. 4—Summary trial. 

The provision relating to summary trial irrespective 
of the nature of offeree and also that relating to 
recording o{ evidence in a summaty manner may 
be considered preiudic al to ihe accused. Quasim 
Razvi v. State of H\derjb«d, )953 sCJI5l : 1953 
Cri L J 862 : II R (i953> Hyd 211 : 1953 S C A 742: 

1953 SCR 5S9: AIR 1^53 S C 156 (159) (Pt D) 

(Pr 11). 

O-Ait. 14 — Hyderabad Special Tribunals Regu¬ 

lation (5 of 1358P), S 4 (7) —Warrant procedure. 

(Per Majority) : The substitution of warrant proce¬ 
dure for sessions procedure did not coj stitute a sub¬ 
stantial differ*-nee. Quasim Razvi v. State of Hydera¬ 
bad, 1953 SCJ 151 : 1953 C» i L J 862 ILR 1953) 

Hyd 2j 1 : 1953 S C A 742 : 1953 SCR 5s9 : AIR 
1953 S C 156 (160) (Pt E) (Pr 12). 

•-Art. 14- Hyderabad Special Tribi mis Regu¬ 

lation (5 of 1358F). S. 7—Right of second appeal. 

(Per Majority) : It could not be held that the provi¬ 
sion for appeal contained in the Regulation deprived 
the accused of the right of second appeal which is 
allowed under the Hyderabad Code. Quasim Razvi v. 

State of Hyderabad, 1953 SCJ 15' : 1953 Cri L J 
862: ILR (1953) Hjd 211 : 1953 S C A 742 : 1953 
SCR 589: AIR 1953 S C 156 (160; (Pt F) (Pr 13). 
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• “ Aft* 14 — Hyderabad C pecial Tribunals Regu¬ 
lation (5 cf 1358F), Ss. 3, 4— Cognizance by special 
tribunal. 

(Per Majority) : No exception could be taken to the 
Special Tribunal’s taking cognizance of the case 
under an order of the Military Governor when this 
happened long before the advent of the Constitution. 
Quasim Razvi v. State of Hyderabad, 1953 S C J 151- 
1953 Cri LJ862 : IIR (1953) Hyd 211 1953 S C A 
742 r 1953 S C R 5S9 : AIR 1953 8 C 156 (162, 163) 
(Pt G) (Pr 21). 

• “ Art. 14- Hyderabad Special Tribunals Regu¬ 
lation (5 of 1358F), S. 2 — Creation of Special Tri¬ 
bunal. 

(Per Majority) : It cannot be urged that the creation 
of a Special Court by itself was an inequality in the ey e 
of law. Quasim Pazvi v. State of Hyderabad, 1953 
S C J 151 : 1953 Cri L J 862 : ILR (1953) H,d 211. 
1953 S C A 742 : 1953 SCR 589: AIR 1953 S C 156 
(162, 163) (It H) (Pr 21). 

• ~ —Art. 14 - Hyderabad Special Tribunals Regu¬ 
lation (5 of 1358F), S. 7 -Absence of provision tor 
reviion and transfer. 

(Per Majority): Regarding omission of the provisions 
relatiig to revision and transfer in the Regulation 
the grievance of the accused held was more ima¬ 
ginary than real. Quasim IGzvi v State of Hyderabad, 
1953 SC 1 15! : 1953 Cri L J 862 : ILR (1953) Hyd 
211 : 1953 SC 4 ”42 : 1953 S C R 589 : A I R 1953 
SC 156 (163) (Ft I) (Pr 22). 

• —Art. 14 Hyderabad Special Tribunals Regu¬ 
lation (5 of 1358F), S. 7—Confirmation of Sentence. 

(Per Majority) : The question of confirmation of 
sentence was not at all relevant when the sentence 
passed upon the accused did not require any confir¬ 
mation under the Hyderabad Criminal Procedure 
Lode. Quasim Razvi v. State of Hyderabad, 1953 
^ ‘ Va \ 953 Cli L J S62 : ILR 1953) Hvd 211 : 

Pr'liroV n PL 19 ;’ 3 8 C J! 589 : A I R 1953 S C 
156 (163| iPt J) (Pr 22). 

• "C* Hyderabad Special Tribunals Regu¬ 
lation (t5 of 13581'), S. 3 -Trial of individual case. 

(P(r Majority) : Section 3 empowers the Military 
Governor to direct a Special Tribunal totry an oltence 
committed by a particular person, in other words, to 
try an individual case Quasim Hazvi v. State of 

om^u 1 'i I?. 33 SCI - l51: 1953 Cri L J 862 i ILR 
(1953) Hyd 2 1: 1953 8 C A 742 : 1953 SC ft SK9 : 

AIR 1953 SC 156 (163, 164) (Pt K) (Pr 24,. 

(i7, A ,Sv! V;'! y t ra r bad Special T 'il>unals Regulation 
and the 6 ,,u , 3 ~ Con . v " tut,l> ii of Special Tribunal 

Einiame, r.f 5*‘°^ “"L S 3 f d ° eS not vio, “ | e the 
Ult to ^ v no 9 ';? 1 -Protection of law under Art. 14. 
AIR 19c5 MJC (Hyd) o624 (DR). 

Ca '® 5 . ’'"Jer Hyderabad Special Trihui als (Termi- 
tioru' 11 a,K SpeClal Jud£ts (Appointment) t eg,da- 

( 

• - Ait. 14-IIyrerabad Special Tribunals fTprm,* ' 

(To'o(' 1 359F) P< S' 5 ' - VaRdit?- P tme,,t ' Hefe,,lafio, ‘ ! 

come within mischief of ut'lt fViD- 011 c oes not 

See Hyderabad W-ia T I , f. he Co " stituti °"- ( 
Snecia l„d„2 , P . 1 n,jU ' 1 ,ls < 1 ermination) and • 

1359F),S 5 g Ht 19*5:3"s'c 287. Ke « u,atioiJ of ( 
A,t FI-Hyderabad Special Tribunals (Term; ( 

(To of"' 359^ P< s'8 JU V'7 i•) PP °'c m ® nt) Elation t 
I rtbunals (Termination) and SpeciaTjucges (Appoint' V 
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merit) Regulation (10 of 1359F), S. 8 . C 

1 287. 

• 7 —Art. 14 — Hyderabad Special Tribunate (T<rmi- 
e nation) and Special Judges (Appointment) Regulation 
0 (10 of ld59F), S. 8 VaJicity — Not only right of 

s accused to apply for transfer of his ca 4 0 ha^ not been 

taken away by S. 8 but the right of revision also has 
: l>en left unaffected except to a small extent. See 

* Hyderabad Special Tr ibunals (Termination) and Spe- 

) cial Judges (Appointmeni) Regulation (10 of 1359FI 

S. 8 . AIR 1953 S C 287. 

•-Art. 14-Hyderabad Special Tribunals [Terzrr- 

. ^Uion) and Special Judges (Appointment) ReguJatiol’ 
lOofWMFs S 4 Validity Provision not invalid. 
ItabeebM hamed v. State of Hyderabad AIR 19^*1 

1 S C 287 (289) (Pt C) (Pr 5). * 

•* Art. 14—Hyderabad Special Tribunals (Termi- 

nn tl 0 f 1 l??nF; peC 'c a Jud , ge5 (Appointment) Regulation 
(10 of I359F) - Special procedure laid down by the 

Regulation is discriminatory and hitbv Art. 14 Mohd 

J I > d ?f abad Stafe ’ 1 L R ( [ '52) Hvd 1039 
1953 Cri L 1 454 : AIR H53 Hyd 33 (j4, 49 51 
(Prs 7, 28, 56) (H3). ’ o2J 

Cases under Mysore Special Criminal Courts Act. 

(24^7 194 ’d V 7 My r rC Sp - etia ! Cril ”' n al Courls Ac, 
ot .y / — Cases pendn g on 26-1-50. See 

Mysore Special Criminal Courts Act (24 cf 1049 - ^ ~ 

AIR 1953 SC 355. " ’ * 

* f A 1 *- U - Mysore Special Criminal Courts Act 

\ ct s , e f tln 8 ll P Special Criminal Courts 
Executive authorities given discretion to determine 
cases frr tria before them - special procedure pres! 
cubed - Validity - Constitutional law - Dcleea-ed 
legislation - Civil P. C. (1908 , S. 9 . See ,\lyso« 
Special Criminal Courts Act (24 of 19rQ ur iq 7 . 
Mys 72 (FB). la la>1 

Cases under W. B. Criminal Law Amendment 
(Special Courts) Act. 

• -“Art. 14- West Fengal Criminal Law Amend¬ 
ment Special Courts) Act Q1 ot 1349), Ss. 4 and 9 (II 
—Section 4 does not violate Art 14 of the Constitu¬ 
tion and is constitutional — Sentence under S 9 m 
being m violation ol Art 20 of Hie Constitution set 
asic e. AIR 1952 Cal e44 (Fit) Overruled See VV'est 
Bengal Criminal Law Amendment {Special Courts) 

Act (21 of 1949.., S. 4. AIR 1953 S C a(! 4 . f 

® —Art- 14 West Bengal Criminal Law Am— d 
ment (Special Courts) Act n949). S. 4 ( 1 ) Discretion 
given to State Government to allot eases to Special 
lodge is discriminatory and violates Art 14 r -- 
Cup'a v The State 56 Cal W N 101 , nJ l i 

1447 : AIR 1952 Cal 614(6451 Pr [7) iFB “ 

[Oveiruled in AIK 1953 S C 404.] 

Cases under VV. B Special Courts Act. 

• f T - Art> , 14 — Constitutional prohibition-under is 

(I’r pp- n ,y c*T 3 o Veft u B<; " gal 8 P ecial Courts Act 
(1U Ol U UN S. 5. West SnprMuf i 

Act (10 of 1950-. S. 5 , 1 ). AIR 1952 S C 75 . ° 

•TTT^'V 14 Wes n t 8e , n «al Special Crurts Act (1950) 

S. 5(1). Section offends Art. 14 in so lar as item’ 

powers State Cov.rmmnt t, direct trial of at 

m. n’nil'H |P ' «■ m. ft % 

Ca^s uoder VV B. Tribunals of Criminal Jurisdiction 

# Art. 14—VV. B. Tribunals of Crimin-il Tnrid- 
tion Act (1952), Ss. 2(b) end 4 ( 1 , P oTis n !T 
contravention of Art 14 of Constitution- See W 

FF/'n 8 lOen r"? Ila I url!, dietion Act 114 ol 19521 
8 . 2 (b). I960 Cr L | 654 : AIR I960 S C 457 2,1 

——Art. 14—Special Courts and ,‘pecial procedure 

West Bengal Tribunals of Criminal Jurisdiction Art 
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Miscellaneous. 

9 . 7 ^ 4 Provision for Special Magistrates — 

Criminal P. C- (1898), S. 14 (as amended by Bombay 
Act, 23 of 1951)—-S.14 not ultra vires Art. 14 of the 
Constitution Notification by Maharashtra Govern¬ 
ment under S. 14 appointing Special Magistrate 
laving jurisdiction over Greater Bombay and Batna- 
jjri District — Notification conferring upon him all 

powers of Presidency Magistrate in respect of trial 

jn a case involving seizure of foreign gold- Whether 
eltra yires Art. 14. 

A law vesting discretion in an authority to appoint 
a Special Magistrate under S. 14 of the Code of 
Criming 1 Procedure to try cases entirely-under the 
normal procedure cannot be regarded as discrimina¬ 
tory and is not hit by Art. 14 of the Constitution. 
There is substantially no difference between the 
powers conferable by S. 14 of the Code as originally 
enacted and S. 14 as amended by Bombay Act, 23 of 
1951. Apart from certain procedural matters such as 
consultation with the High Court before entrustment 
oi the said powers, the only difference made by the 
Bombay Act is that a -Special Magistrate may be 
appointed even in respect of a Presidency town. 
Section 14 contemplates that a Special Magistrate 
may be entrusted with powers which are conferable 
by or under the Code on a Judicial Magistrate. A 
Presidency Magistrate being a Judicial Magistrate 
under S 0 A as added by the Bombay Legislature, 
powers conferable on a Presidency Magistrate may 
j-awfully be conferred upon a Special Judicial Magis¬ 
trate who has been appointed for the Presidency town 
with or without any additional locality. There is 
nothing inS. 20 which provides for the local limits of 
jurisdiction of a Presidency Magistrate, which 
detracts from the authority which may be exercised 
by the State Government under S. 14 to appoirta 
Special Judicial Magistrate in respect of a Presidency 
Town nor is there any prohibition against the investi¬ 
ture of powers of a Presidency Magistrate upon such 
Magistrate in respect of a locality "outside the Presi¬ 
dency town so long as he has jurisdiction also over a 
Presidency Town. Section 14 of the Code of Criminal 
Procedure, as amended, cannot thus be regarded as 
infringing Art. 14 of the Constitution. AIR 1954 S C 
302. Foil. 


i r A i t# 14 .' Notification —Violating Art. 14 issued 
before Constitution — Trial under notification not 
concluded before comirg into force of Constitution- 
Accused prejudiced by trial held under procedure 
prescribed Oy notification - Trial held vitiated bv 
reason of Art. 14—Moreover trial was vitiated because 
the notification which authorised it also travelled 

h y Q°ln conferred on the State Government 

by S. 209 (1) of the Criminal P. C,, AIR 1953 S C 
156 ; A I R 1953 S C 287 ; A I R 1952 S C 235 Ref 
Unirendra Kumar v. Supdt. and Remembrancer of 

mF•' mt'l c ’SSf (WaWii'g? s 

• 14 Provision in S. 27 (1) of Bombay Act 

(4 ot 1902) providing a departure from the ordinary 
procedure is not discriminatory. The discrimination 
in procedure is based on a reasonable classification 
and does not offend against Art. 14. See Bombay City 
Police Act, S. 27 (1). A I R 1952 S C 221. 

•: Art. 14— S. 11 of the Saurashtra State Public 
r ,,ly Measures (Third Amendment) Ordinance (00 
ot 1949) in so far as it authorises the State Govern¬ 
ment to direct offences or classes of offences or classes 
of cases to be tried by special courts does not offend 
Art. 14. Kathi Raning Rawat v. State of Saurashtra, 
1952 S C J 168 : 1952 SCR 435 i 1952 Cri L J 805 
19d2 Mad W N 762 : 1952 Mad W N (Cri) 210 • 
AIR 1952 SC 123 (137) (Pr 48). ' 

Art. 14—Scope—Bombay Revenue Tribunal Act 
(lv39) , S. 4 Eftect of Discrimination between citizen 
and State for approaching authority against order of 
revenue officer—Citizen bound to approach Tribunal 
whereas State entitled to set its own machinery in 
motion — Infringement of equal protection clause as 
no rational basis can be found for such classification. 

See Bombay Revenue Tribunal Act (1939), S. 4. A I B 
1957 Bom 1S6. 


Held, on facts that there was no discrimination 
practised by the Notification constituting -a Special 
Magistrate for the trial of the case against the peti¬ 
tioners. The words used in S. 14 must mean a case 
which is either pending or which may be instituted 
after the date ot the constitution of the Special Magis¬ 
trate. 1950 S C J 492 : (S) AIR 1950 S C 479, Disting. 
6y the Notification the Special Judicial Magistrate 
s been invested with the powers over Greater 
Bessbay and Ratnagiri District. The Special Judicial 
Magistrate therefore has the power to sit at any place 
within his local area as defined by the terms of bis 
appointment. By designating a Special Magistrate 
who would have jurisdiction both over the place 
where the offenders are alleged to have conspired and 
die place where offences were actually committed, the 
State has taken care to see that the trial of the case is 
held by a Magistrate who has territorial jurisdiction 
in both areas. It is because powers exercisable by a 
Presidency Magistrate are conferred upon the Special 
Magistrate, as they may lawfully be conferred, that 
the incidental right of appeal which is prescribed by 
the statute is exercisable in the High Court, and not 
m the Court of Sessions. There is thus no discrimina¬ 
tion practised by the Notification constituting a 
special Magistrate for the trial of the case against 
tne petitioners. Jagannath Sonu Parkar v. State of 


-Art. 14—Special procedure —Bengal Public De¬ 
mands Recovery Act (7 of 18S0), S. 34—Right of suit 
under, is narrower compared with Revenue Recovery 
Act (1890), S. 4 — Comparison between different 
methods of recovery under different statutes cannot 
be made and weighed in fine scale to discover breach 
of Art. 14— When method not summary, no sucb 
breach occurs. 

The Bengal Public Demands Recovery Act, 1880, is 
not a summary procedure, for it gives opportunities 
almost at every stage to the borrower. Hence though 
the right of suit under the Act is much narrower than 
that under S. 4 of Revenue Recovery Act, the Act is 
not onerous. The comparison between different 
methods of recovery provided by different statutes 
cannot be made and cannot be weighed in a fine scale 
of balance point for point and provision for provision 
to discover breach of Art. 14 of the Constitution. 
Hair-splitting distinction between the relative advan¬ 
tages and disadvantages of methods of recovery 
under (1) Revenue Recovery Act, (2) Public Demands 
Recovery Act and (3) ordinary mortgage suit or other 
procedures in this connection does not seem to be 
proper or appropriate, for expounding the great 
constitutional doctrine of equality of law or equal 
protection of laws. AIR 1900 Cal 159 (S B), Disting. 
AIR 1965 Cal 220 (225, 226) (Pt C) (Pr 20). 

-Art. 14— Criminal Law Amendment Ordinance 

(29 of 1943) (as amended by Ordinance 6 of 1946), 

S. 5 —Validity. 

Provision for special courts and special procedure 
—Unfettered discretion in Government to allot any 
case to be tried by special Tribunal — Special proce¬ 
dure not only prejudicial to accused but also offend¬ 
ing against basic principles of fair judicial proceeding 
— S. 5 infringed Art. 14 and became void after the 
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Constitution. 56 Cal W N 875 : 1953 Cri L 673 * 
AIR 1953 Cal 263 (274) (Ft B) (Prs 49, 51) (DB,. 

-Arts. 14 and 31 (1)—“Equality before law” and 

“equal protection of law’’— Meaning of — Vindbya 
Pradesh Ordinance 57 of 1949, Ss. 3 and 5— If void. 

Equality before law, or equal protection of law', 
does not at all imply absolute equality and does not 
exclude classification on the basis of difference in 
status. Corporations, such as banks, can be treated 
separately from individuals; special privileges may be 
given to particular enterprises or employments in the 
interests of economic stability and general welfare. 
Hence Ss. 3 and 5 of the Vindhya Pradesh Ordinance 
No. LVfl of 1949, cannot be said to offend against 
Art. 14 of the Constitution and therefore to be void 
on that account. Nor does the Ordinance offend 
against Art. 31 of the Constitution, the procedure 
enacted is in accordance with law'. It cannot also be 
said that the taking away of the jurisdiction of other 
Courts under S. 5 of the Ordinance is a violation of 
any fundamental right guaranteed by the Constitu¬ 
tion. AIR 1951 Vindh Pra 11 (12, 13) (Pt A) (Prs 9, 
11). 

20. Procedural laws. 

See also Ibid, Note 19. 

(a) Civil procedure. 

(b) Criminal procedure. 

(c) Evidence. 

(d) Limitation. 

(e) Miscellaneous. 

20. Procedural laws. 

See also Ibid, Note 19. 

Art. 14—Rule of procedure conies within pur¬ 
view of Art. 14. 

A rule of procedure comes as much within the 
purview oi Ait. 14 as any rule of substantive Jaw and 
it is necessary that the litigants, who are similarly 
situated, are able to avail themselves of the same pro¬ 
cedural rights for relief and for defence with like 
protection and without discrimination. 1960 All W R 
(II C/ 77 : 1960 All L J 52. 

[Overruled on another point in A I R 1903 All 528]. 

• Art. 14—Equality before the law and equal 
protection of the laws—What is 

The guarantee of equality before the law or the 
equal protection of the laws in Art. 14 means substan- 
tial equality of treatment under the Jaws. Equal treat- 
ment is not necessarily identical treatment. Identical 
treatment, in unequal circumstances may amount to 
inequality. I hus in different circumstances, variation 
m legal procedure is not only permissible but neces¬ 
sary. In the interests of justice itself, it is sometimes 
necessary to abridge the ordinary procedure; but no 
aoridgement of legal Droce lure which curtails the 
essential safeguards is permitted. The detailed pro¬ 
cedure in normal times in ordinary cases rnay become 
huiiniin in abnormal times and in extraordinary and 
special cases. Ab lur Rahim v. j. A. Pinto, 52 Cr L J 
1333 : I L R (1951) (Iyd 1 : AIR 1951 Ilyd 1] (12) 
(Pt A) (Pr 2) (FB). ; 

[Overruled on another point in A 1 R 1953 Hyd 33 
(1 B)]. 

20 (a). Civil procedure. 

• -Art. 14- Civil P. C. (1908), S. 87- B — Section 

does not contravene Art. 14 or Art. 19 (1> (f) of the 
Constitution and is not invalid. See Civil P C (1908) 

S. 87-B, AIR 1964 S C 1590. ' 

® [ Arts. 14, 362 S. 87-B, C. P. Code— Validity — 

Section does not offend Art. 14. 


The ex-Rulers form a class and the special legisla¬ 
tion in S. 87-B, C. P. Code is based upon historical 
considerations applicable to them as a class. The 
Constitution itselt declared in Art. 362 that the rights, 
etc., would receive recognition. A law made as a 
result of these considerations must be treated as based 
on a proper classification of such Rulers. Though 
Art. 302 speaks of privileges but not of immunities 
immunity from civil action may be described also as a 
privilege, because the word ‘privilege’ is sufficiently 
wide to include an immunity. The words 'personal 
rights and privileges' in Art. 362 are sufficiently com¬ 
prehensive to embrace an immunity of this character. 
S. 87-B Civil P. C., cannot be challenged as discrimi¬ 
natory, because it arises from a classification based on 
historical facts. Mohanlal fain v. His Hi^rnyesj 
Maharaja Shri Swami Man Singhji, Ex-Ruler of Jaipur 
(1962) 1 S C j 104 : (1962) I S C A 641 i (1962) l 
SCR 702 : AIR 1962 S C 73 (75, 7G) (Pt A) iPrs 19- 

ID* 

-Art. 14—Civil P. C (1908), O. 5, R. 9-Service by 

post—Provisions of Civil P. C providing fora different 
method cf service of processes on residents of Part-B 
States is not inconsistent with the Constitution of 
India. See Civil P. C. (1908), O. 5, R 9. AIR 1953 
Ajmer 40 (1). 

—Art. 14—Neither Civil P. C. (1908), S. 24 nor U. F. 
Civil Laws (Reforms and Amendments) Act (24 of 
1954; violates the guarantee of equality before the 
la w. 1962 All L J 544: 1962 All W R (H C) 571« 
AIR 1962 All 503 (506) (Pt D) (Pr 9) (DB). 

-Art. 14— Reasonable classification — Civil P. C. 

(1908), S. 80 — S. 80 does not violate Art. 14 of 
Constitution. 

It is permissible notwithstanding Art. 14 to enact a 
piece of legislation based on reasonable classification 
to achieve a particular object. Section 80, Civil P. C. 
is based upon a reasonable classification for the 
protection of the interests of the Government and its 
otficers to enable them to have sufficient time to take 
legal advice and to adjust the matter if possible with¬ 
out the necessity of a suit. It does not violate the 
protection afforded by Art. 14 of the Constitution. 

I‘-50 Andh L T 106; 1956 Andh W R 54: ILR (L956/ 
Andh 1J4 : A I R 1957 Andh Pra 675 (679) (Pt B) 
(Pr 17) (DB).. 

-Art. 14 - Civ»l P. C. (1908), O. 21, R. 22 — K 

contravenes Art* 14. 

L is clear having regard to the scheme embodied 
in O. 21, Civil -P. C., of which R. 22 is only' as 
integral part, that notice is not insisted in the case of 
decree-holders, wdro are diligent in executing their 
decrees, for the judgment-debtors could not possibly 
have any objection to the execution of the decrees 
against them. 

In O. 21. R. 22, there is no discrimination between 
the different classes of creditors or debtors. The 
provisions apply to decree-holders and judgment- 
debtors alike though apparently a different treatment 
is meted our during the progress of the same execu- 
ti »ii. The judgment debtors are not classified at all. 
But the same rule applies to all the judgment-debtors 
the variation in the mode of execution only depend¬ 
ing on the different stages in execution, in this view- 
no question of discrimination or classification arises 
and. therefore, O. 21, R. 22 does not contravene Art. 1< 
of die Constitution of India. 1956 Andh L T 264 ; 
]956 Ar/dh WR 322 : AIR 1957 Andh pra 130 (LpT 
(Pt C) (Prs 27, 28j (DB). 1 


Art 14 S. 8 /-B. Civil p. C. —Reasonable classi 
ficatiou made under S. 87-B. 

Article 14 does not rule out the creation of a clas; 
or classes by the Legislature to which a particular 
law may not apply. But when such a classification 
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:s made, ihe classification must be on a reasonable 
r>asis, 1 he classification will be inherently bad if 

some members of the class are omitted or excluded 

Irom the classification. 

V ew *^at classification is bad because all 
itie Rulers of the former Indian States are not 
exempted under 8 . 87 B, Civil P. C„ from being sued 
in a Uvii Court without the consent of the Central 
government is nofcorrect. All the Rulers have not 
signed an agreement referied to in Art 291 (1), nor 
nas a privy purse been given to every Ruler n:>r has a 
■ privy purse been guaranteed under Art. 291. There- 
ore there is a special class of Rulers recognised by 
me Constitution who have signed an agreement under 
Art. 291 ( 1 ) to whom the i rivy purse has been 
guaranteed and who have been recognised by the 
1 resident. It is to this narrow and special class of 
rulers that the exemption under S 87-B applies; and 
it is only to this special class that by the merger 
agreements their personal privileges have been 
guaranteed. Therefore, taking into consideration the 
past history, the antecedents of these Rulers, the 
merger agreement, and the directions to the Legis¬ 
lature contained in Art. 302, it is impossible to say 
that there is no reasonable basis for the classification 
made under S. 87-B, Cwil P. C. ILR (1955) Bom 02 : 

5/ Bom LR 60 : AIR 1955 Bom ly5 (197, 198) iPt B) 
0Pr6)(DB). M ' 

777 Aft / ~ Ord er 37 , Civil p c., is not unconsti¬ 
tutional. 1 he difference made in treatment of defen¬ 
dants in ordinary suits and ihose in suits on negotiable 
instrument is based on reasonable classification and 
as not violative of Ait. 14. See Civil P. C. (1908), 
O. S7. AIR 1953 Cal 758. 

~\ 7t c H-C’vil P. C. (1408), S j. 07 (1) and (2\ 157 
Notification under S. 07 (I) and ( 2 ), by Chief Com- 
missioner of Coorg, No. 14 da l rd 5-3-1914 -Validity 
-See Civil P. C. (iSOS), S. 67 (1). 40 M> s L J 964. * 


religious or charitable nature are a defined cla«s. and 
the L gislature has made provision for saving trustees 
o such trusts from being harassed by frivolous 
litigation b V requiring the permission of the Advocate- 

(DB) R 1955 Rai 166 < 167 ' «* C) (Pr 6 ) 


S. 133, Civil P. C. and 


A. 


7n A o- X -f « A iI aC, i ment of une 9 ua I amounts under 
00, Civil P. C., from salaries o? two judgment- 

aebtors drawing different amounts of substantive 
pay-Does not offend Art. 14. 

Where uneqal amounts from salaries of two judg¬ 
ment-debtors dra ving different amounts of substan 
hve pay have been attached in accordance with the 
provisions of S. 00, Civil P. C, this does not offend 
me pro\ isions of Aft 14 of the Constitution as both 
the judgment-debtors are not similarly situated. ILR 
34 Pat 4.06 : A I R 1956 Pat 159 (160) (Ft B) (Pr 6 ) 

NV t yjr 

—A)r. IT — Civil P. C. (1908), S. 60 ( 1 ) (c)- 

\ahdity. 

The very idea of classification is that of inequality 
so that it goes without sa>ing that the mere fact of 
inequality in no manner determines the matter of 
constitutionality. Plainly, the object of S. 00 ( 1 ) (c) of 
tae Civil P. C. is to afford protection to the class of 
persons who engage themselves in the tilting of the 
soil ana whose livelihood depends upon the proceeds 
derived from that tilling of the soil S. 00 (l) (c) is 
not inconsistent with the provisions of Art. 14 of the 

AIR 1953 S C 91; A I R 1930 Lah .388 

IfsWVtPr r' L * 382 ‘ A 1 ” ^ ^ 2U 

“"Art 14 Civil P. C. (1908), S. 133— Notification 
under,exempting liana of Kothi from personal appear¬ 
ance Whether offends against Art. 14 of the Consti- 
tution. See Civil P. C., 8 . 133. A I R 1952 Punj 97 


Art. 14 — Validity of 
Notification thereunder. 

There is no basis for a classification in S 133 bv the 

Ar? °iVif rr ra f nk \. S - 133 is invalid by vntue of 
t. 13 of the Constitution as it infringes the provi¬ 
sion of equality before law enshrined in Art 14 of the 
Constitution. As S 133 itself is invalid the notifica- 
tion of 20-3-1934 which is based'm that section falls 
See Ibid. Art. 13. AIR 1954 Raj 233 (DB) 

20 (b). Criminal procedure 

Cases under Criminal Procedure Code. 

* ,~ Art 14 ~ Denial of equal protection of laws - 
What amounts to. 

Section 154 Criminal P. C. does not lay down that 

!” f a 0 n r ™i 10n ? f a cognizable offence can only be given 

AAAir ffic t r !“ charge o f a P 3 bce station. Where the 

d , T'c lMP - :Ct0r Ge ? :ral o£ Police who is un¬ 
doubtedly superior in rank to an officer in charge of 

a to ice ,'tation and whose jurisdictional area is the 

whole of the State got a complaint from the Chief 

Minister of the State (to whom it was sent by the 

of tl? ainint)and who in his turn in view of the status 

the accused sent it to the Deputy Superintendent of 

nff,V»r ■ ’ u w f° ls ,also superior in rank to an 
officer in charge of a police station and whose juris¬ 
dictional area also extends over the whole State for 
investigation it ca> not be said in view of the provi¬ 
sions of S. o5L 'Criminal P. C. that a procedure 
unknown to law was adopted or that (here was 

denial oi the right of equal protection of tie laws 

™* meaning of Art. 14 AIR 1954 S C 409 : 

Iq^ilMo^D i 124, I L R 35 Mad 247, Dist. -V I R 
959 A,, 337. Rel.cn. R P. Kapoor v Sardar Pratap 
Singh hairon, (1903) 2 S C Jl i 190 3 Mad L I (Pri) 

nSib’c V, 1 b" ca mSVSr 

1961 S C ill, (1121, 1122) (Pt A) (Pr 10). 
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—Art. 14 -S. 92, Civil P. C. is not hit by Art. 14 
Constitution of India, ’ 

Section 92, Civil P. C., is not hit by Art. 14, Consti¬ 
tution °* ^udia, for trusts for public purposes of a 


. Art 14-Criminal P. C. (1898), S. 421(1), 
Proviso Appeal by convicted person presented 
through jail authorities - Denial of opportunity of 

being heard before sumnnry dismissal—No contra¬ 
vention of Art 14. 

The proviso to S. 421 ( 1 ), Criminal P. C. in so far 
as it denies an opportunity to b? heard to a convicted 
peibOn in jail who files an appeal through the jail 
authorities, before the Court dismisses his appeal 
summarily, while giving such an opportunity to a 
convicted person who presents his appeal either in 
person or through a plea ler, does no; offend against 
the provisions of Art. J4. There is a rational basis 
for making the classification which has a reasonable 
connection with the object of the legislation provid¬ 
ing for appeals under Chap 31. Pratap Singh v. State 
of Vindhya Pradesh. 1961 Mad YV N 231 : (1961)2 
SCR 509 : 1962 Mad L J (Cri) 656 : (1962) 2 SCI 
628 : 1961 All YV R (d C) 469 : 1961 AH Cr R 257 : 

196T (1) CriL J 733 : AIR 1961 S C 5S6 (588) (Pt A) 

(Pr 7). 

•.—Art. 14-‘Reasonable classification’—Criminal 
trial — Proceedings provided in Ss. 207 and 20 7-A, 

Cr. P. Code (as amended by Act 26 of 1955) — 
Validity. 

In the provisions of Ss. 207 and 207 A, as substi¬ 
tuted by Act 26 of 1955, the Legislature has provided 
for a clear classification between two kinds of pro¬ 
ceedings at the commitment based upon a very 
relevant consideration, namely, whether or not there 
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has been a previous inquiry by a responsible public 
servant whose duly it is to discover crime and to 
bring criminals to speedy justice. ThL basis of classi¬ 
fication is clearly connected with the underlying 
principle of administration of justice that an allegea 
criminal should be placed on his trial as soon alter 
the commission of the crime as circumstances ol the 
case would permit. This classification cannot be said 
to be unreasonable and not to have any relation to the 
object of the legislation, namely, a more speedy trial 
of offences without any avoidable delay. Hence, it 
must beheld that there is no discrimination arid that 
the provisions of Art. 14 of the Constitution, have 
not been contravened. AIR It-55 N C 191, Foil. 
Macherla Hanumantha Rao v. Stale of Ahdhra 
Pradesh, 1958 Mad W N (sC ) 9: 19 S 8 C j 129 :1958 
All YV It (HC) 1 69 : (1958) 1 Mad L I (SC) 56 : 1958 
M P C 382 : 1958 Mad L J (Cr) 1 17: 1958 S C A 
S30 : 1957 Cr L J 1463 : i9 c >8 All Cr R 159 ' 1958 
SCR 396 : AIR 1957 S C 927 (932) (Prs 11, 12). 

• —Art. 14— Cr. P. Code (1598), S. 197 — S. 197 
though discriminatory is based upon rational classi¬ 
fication. 

Article 14 does not render S. 197, Criminal Proce¬ 
dure Cede, ultra vires as the discrimination is based 
upon a rational classification Public servants have 
to 1 K 3 protected from harassment in the discharge of 
official duties while ordinary citizens not so engaged 
do not require this safeguard. Mataiog Dofey v. II C. 
Rhari, 1956 Mad VV N 313 : 1956 Par L R (SC) 61 : 
1956 S C 1 110: 1956 S C A 22 : (1956) 1 M L 1 (SC) 
79 : (1955) 2 S C R 925 : (1955) I T II 941 : 1956 
Cri L J 149 : AIR 1956 S C 41 (48) (Ft A) (Pr 15). 

• ;-Art. 14-Cr. P. Code (1898), S. 197-Who can 

raise objection as to unconstitutionally of S. 197. 

1 here is no question of any discrimination between 
one person and another in the matter of taking pro¬ 
ceedings against a public servant lor an act done or 
purporting to be done by the public servant in the 
discharge oi Ins official duties No one can take such 
proceedings without such sanction. lithe Govern¬ 
ment gives sanction against one public servant but 
Uclines to do so against another, then the Govern¬ 
ment servant against whom sane ion is given may 
possibly complain of ciscriruination. But the com¬ 
plainant cannot he heard to say so, for there is no 
discrimination as against any compl iinant. Matajog 
Dobey v. II. C. Bhari, 1956 Mad \V N 3 i3 : 1956 Put 
L R (?C) 61 : (1955) 28 1 a R 94 t : 1956 Cr L J 
140: 1956 SC A 22: 1956 S< J 110: (1956) 1 
:M L J (S C) 79 : (1955) 2 S C R 925 : AIR 1956 S C 
44 (48) (Pt B) (Pr 1 >). 

• -Art. 14 — Criminal P. C (1898), S 30-YaIi- 

di y —Section not inconsistent with A r t. 14 

Section 30, Criminal P. Code does not violate the 
inhibition of Art. 1*4 of the Constitution of India. AIR 
1954 Pat 218, Affirmed. 

1 here is an obvious classification on which this 
section is based, namely, that such power may be 
conferred on specified Magistrates in certain localities 
only and in respect of some offences only, namely, all 
oilences other than those punishable with death. The 
Legislature understands and correctly appreciates 
the needs of its own people which may vary from 
place to place. A classification may be based on geo¬ 
graphical or territorial considerations. 

The section only authorises the State Government 
to invest certain Magistrates with power to try all 
offences not punishable with death and this authority 
the State can exercise only in the specified places. If 
the State invests any Magistrate with powers under 
S. 30 anybody who commits any oflence not punish¬ 
able with death and triable by a Court of Session 
onder S. 28 read with the second schedule is also 


liable to be tried by the S. 30 Magistrate. The risk of 
such liability falls alike upon all persons committing 
such an offence. * herefore, there is no discrimina¬ 
tion in the secti> n itself. 

The contention that although the section itself may 
not he discriminatory it n av lend itself to abuse 
bringing about a discrimination between persons 
accused of offences of the same kind, for the police 
may send up a person accused of an oflence under 
S. 366, Penal Code to a 5. 80 Magistrate and the 
police may send another person accused of an offence 
under the same section t< a Magistrate who can com¬ 
mit the accused to the Court of Senior* cannot be 
accepted as sound 1 he reason is that the ultimate 
decision as to whether a person charged under >. 366 
should be 'tried by the Court of Session cr by S. 30 
Magistrate does not depend merely on t e whim or 
idiosyncracies of the police or the executive Govern¬ 
ment but depends ultimately on the proper exercise 
of judicial discretion by the Magistrate concerned. 

The Constitution does not assure uniformity of 
decisions or immuui’y from merely erroneous action, 
w heiher by the Courts or the executive agencies of a 
State T he judicial decision must of necessity depend 
on the facts and circumstances of each particular 
case and w hat may supeificia ly appear to be an 
unequal application of the law' may not necessarily 
amount to a denial of equal protection of law unless 
there is shown to he present in it an element of 
intentional and purposeful discrimination. Further, 
the d scretion of judicial officers is m t arbitrary and 
the law piovides lor revision by superior Courts of 
orders passed by the Subordidate Courts. In such 
circumstances, there is hardly any grout.d for ap¬ 
prehending any capricious discrimination by judicial 
tribunals. (1943) 321 U S 1, Ref to. Bui ban Choudhry 
v. State of Bihar, 1955 Cr L J 374 : 1955 S C A 173 : 
1955 S C J 163 : 1955 All W R 241 : 1955 B L J R 
249: 1955 All L J 309: 1955 S C R 1045: AIR 
1955 S C 191 (194, 195, 196) (Pt C) (Prs 7, 8, 9, 10). 

© —Art. 14—Applicability—Trial held with aid of 
assessors in pm suance of notification revoking right 
of trial by aid of jury - Noli Ication found void under 
S. 269, Cr. P Code and Art. 14-S. 536 has no ap¬ 
plication. See Criminal P. C. (189b), S. 536. 1954 Cr 
L J 1036: AIR 1954 S C 424. 

-Art. 14—Validity of S. 14,Criminal P- C. — (Cri¬ 
minal P. C. (1398), S. 14). 

Where the Special Magistrate under S. 14 of the 
Criminal P. C has to try the case entirely under the 
normal procedure, no discrimination of the kind 
contemplated by the decision in 1952 SCR 284 and 
the other cases following it, arises. A law vesting 
discretion in an authority under such circumstances 
cannot be said to he discriminatory as such, and is 
therefore not hit by Art. 14 of the Constitution AIR 
1952 S C 75, Disting M K. Gapalan v The State of 
Madhya Pradesh )9~4 SCI 534- (1954 2 MLJ 
76 : 1954 Cr L I 1012 : 1954 S C A 557 : 1955 SCR 
168 : 1954 All YV R (II C, 392 : AIR 1954 S C 362 
(363) (Pt A) (Pr 3). 

©-Art. 14 — Ciiminal P C , Ss. 9P-\,99.Band 

99-D — Not ultra vires. See Criminal P. C (1898), 

S. 99. A 1960 Cr L J 1528 : AIR 1960 All 715 (SB). 

-Art 14 — Validity of S. 14, Criminal p. C.—(Cri¬ 
minal p. C. (1898), S H4). 

The provisions of S. 14 of the Criminal P C. are 
rot discriminatory and are not affected by Art. 14 of 
the Constitution The Special Magistrate under S. 14 
of the Criminal P. C. has to t»y the case entirely 
under the normal procedure and is therefore not hit 
by Ait. 14 of the Constitution. AIR 1954 S C 
362, Foil. 
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? ase , lnstead of being tried at KaDpur will 

Hnrl a t a n T U u Ckno . w 1S n ? t a deviation in the proce- 
tnasV fhif is no mherent right in an accused 

to ask th a t the Court shoulisit at a particular place 
or in a particular building. 1959 Cr LI 113 •AIR 
1959 All 82 (88, 89, 90) (Pt D) (Prs 35, 36, 44). 

p p A ?’ ioQn~ R 'f? aS i?j? B,e classification — Criminal 

Ari id it ViT y> lldlty of sec tion does not violate 
M«om 4 c iL d 6 Constitution. See Criminal P. C. 
(1898), S. 198B. 1959 Cri L J 6 : AIR 1959 All 21. 

- Art. 14-Criminal Procedure Code, S. 193 — Sec- 
t* on IS not hit by Art. 14. See Criminal P. C (1898) 

fbBh 2 ' 1958 Cri L 1 1446! A 1 R 1958 A11 838 

Validity. 14 ~ Criminal p - c 0898), S. 350 - 

triaklp'h 11 Criminal P. C., applies to all cases 
triable by Magistrates and is not directed towards any 

class of accused persons. All the accused, "h“e 

cases remain unfinished on the date of the transfer 

are brought under the rule laid down under the sec-’ 
tion The prov^on appears to have been made to 
expedite the disposal of pending cases. The section 

1 9°52 n s 0 C75 r D? e r Art - %& th / Constitution Tl°R 

l?i An 31«<M»Wl7) 1 583,1, ' A,B 

—14 — Scope — Criminal P. C., S. 417 — If 

V a d r P f 0visioDS of S. 417, Criminal P. C., do not 
offend against Art. 14 of Constitution. See Criminal 
P. C. (1898), S. 417. AIR 1957 All 552. 

Art. 14—S. 479A, Criminal P. C.— Validity. 

o aVcu c j rcu f mstances a complaint'under 

, 479A exist, action is to be taken under that section 
alone and not under S. 470, Criminal P. C.Nochs- 
cretion is left in the Magistrate to take action under 
either of the sections and therefore no question of 

of S n 47qA 10 r an -' eS | p'r Iespect to the provisions 

All VbIHQ m“' 1957 a "L191S.19S7 

-—Art. 14 - Section 417, Criminal P. C., does not 
offend against Art. 14. See Criminal P C 

s. 417 . 1955 Cri L J 317 : AIR 1955 All 124. ( ) ' 

—Art. 14-Section 198B, Criminal P. C. - Validity 
provision does not contravene Art. 14 See Cri 

igof P ’ C ’ 11898,1 S 198B ' A 1 R 1961 Andh Pra 

ITvoHJl 4 ~ S « pe T Cr "? inal p - c - (1898), S. 251A 
Art!l4 4 ty -Ifvlol * tes fundamental right under 

In warrant-cases instituted on police reports there 
is a preliminary investigation by a responsible police 
officer and the material furnished by him would 
provide a pnma facie sound basis for the framing of 
a charge. In warrant cases, instituted on complaints 
there is no such previous investigation. The evidence 
of prosecution witnesses should be recordel before 

the charge could be framed. In cases instituted on 

police reports, the Magistrate is authorised to act 
on the documeLts furnished by the investigating 
P .° *° e ’. and tlle examination of witnesses at § thaf 

the 8 fecCf d ° ne aw ?? vvilh ' The classification satisfies 
ie test of reasonableness whether or not there ha'- 

s*ervan t P tu'° US ! nve , sti g a t io ° by a responsible public 
classifiritii llere r | I !i a nexus between the basis of 
bv thf sMH ? nd the o8 ! ect sou ght to be achieved 
that the imi? t0ry A Pf0V1S101 ? in 9 Uestion. It follows 
the Constn, P r gned j eCtl0D does not offend Art. 14 -of 
Cri M fl °^ d A 1S "° r n !‘ autional| v valid. 1958 
Pra 143 6 qi 5 , 8 Alldh PT 325 • ILR (1958) Andh 
(Cr) 109 (19 , 38 '' 1 A'-' 1 ' VV , R 175 i 1958 Mad L J 

< P « 12,13, f 6 , 20. 21) (DB) ^ 301 (3 ° 3 ’ 3 ° 4) 


_ VB 4^;.. 14 7 8c . op e - Criminal P. C. (1898), S. 207A- 

-Eff ect or 0 "™' 118 P ' C ' (1898) ’ Ss - 162 (1 >’ 476} 

• c op| 4 c, ^? r . object of the Legislature in enacting 
8 . 207A, -Criminal P. C. is that in cases which have 
o be tried by a Court of Session and which have' 
been instituted on police reports, the accused should' 
be placed on trial if the Magistrate concurs with the 
police onicer. The procedure prescribed by S. 207A, 
nminal P. C. is not based on unreasonable classi¬ 
fication and does not offend Art. 14 of the Constitu- 
t10 *- he condition of intelligible differentia is‘ 
satisfied in the classification of cases into those 
instituted on police reports and those instituted 
otherwise. The classification under S. 207A, Cri¬ 
minal P.C., is not with reference to cases which 
h *Y e „ characteristics. A I R 1952 S C 75 ; 

A 1 R i-a 54 S C 345 and A 1 R 1955 s c 13, Disting. 

1 ne differentiation is based on the fact that the 

police report is made after investigation and collec- 
tion oi evidence. Courts acting under S. 476, Cri* 
minal P. C., are themselves empowered to complete, 
the enquiry and commit the accused for trial. Merely 
because the Magistrate is authorised under S. 207A 
(io) to remand the accused to custody after com¬ 
mitment, it cannot be said that the Legislature has 
to prescribe the same procedure in all cases involving, 
commitment. In so far as S. 207A authorises the 
Magistrate to consider and use for the purpose of 
commitment the statements of witnesses made to 
police officers in the course of their investigation, it 
p 0 ?? bffend the principle of S. 102 (1), Criminal 
c uii W0TC * S ‘save as hereinafter provided’m 

v f£ in ( JI °c P ^ te t0 save S * 207A * 50 Bom L R 628 ; 
AIR l. 95 , 5 3 c 191, Rel. on. (1957) Andh L T 193 . 

(4938 > • , And l?, W R 327 ! I 938 M R J (Cr) 285 i 
* 9;> £ C" L 1 152 : A I R 1958 Andh Pra 90 (92, 93) 

(Pt B) (Prs 4 , 6, 7). 

~~Art. 14 -^Criminal P C. (1898), S. 417 - Discri¬ 
mination in favour of Government is justified — 

AIR * 19 5*7° AndhPra les. 0 "™ 3 * P ‘ C ' (1848) ' S ' 417 

~T Art * 14 r9 im j nal P ' f. (1898), S. 107 - Validity 
Nature of detention under - Section not discrimi- 

" at °'y- See Criminal P. C. (1898), S. 107. AIR 1957 
Andh Pra 90. 


• —Art. 14-Scope-Criminal P. C. (1898), S-421 
Proviso — If void — Discrimination between appel. 
Jant who files appeal regularly and appellant who 
tiles jail appeal—If offends Article. 

The classification made by the State as regards 
convicted persons in jail and those outside Is based 
upon real differences between the two groups and 
has reasonable relation to the object sought to be 
achieved namely, to provide to the former class of 
persons a reasonable opportunity to prefer an appeal. 
Hence, the Proviso to S. 421 does not offend the 
equality clause embodied in Art. 14 of the Constitu¬ 
tion of India, and, therefore, is not void. Putta 
Rangayakalu. In-re, 1956 Andh WR 456: 1955 
Andh L T (Cr) 335 : 1956 Cri L J 1049 : ILR (1956) 

Andh 13 : A 1 R 1956 Andh 161 (169, 170) (Pt F) 
(Prs 35, 38) (FB). 

- Art. 14—Discrimination—Criminal p. C, S. 156 

(3)—Validity. 

Section 156(3), Criminal P. C. is not discriminatory 
and cannot be said to be violative of Art. 14 of the* 
Constitution. ILR (1960) 12 Assam 49 : 1959 Cr L j 
1408 : AIR 1959 Assam 231 (235, 236) (Pt C) (Pr 13) 


-Art. 14 - Criminal P. C. (1898), S. 337 (3) - 

S. 337 (3) is not discriminatory. 

It is within the powers of the Legislature to lay 
down which person can be released on bail or to 
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whom bail cannot be granted. As the rule contained 
in S. 337 (3), Criminal P. C., applies to all the appro¬ 
vers it cannot be said that it makes a differentiation 
and on this ground is contrary to the provisions of 
the Constitution of India. 1956 Cr L J 44 : AIR 1956 
Bhopal 4 (4) (Pt C) (Pr 5). 

—;Art 14~S. 207-A, Criminal P. C. — Validity — 

(C f*T naI J P ‘ C * < im >> Ss - 207. A, 540). 

W hen the accused say that they have been deprived 

of their right of defence and of leading evidence 
under $• 207-A, Criminal P C., in one sente it is not 
a , justiciable complaint because whatever evidence 
they have to leal, they can lead before the Court of 
Session. Again the law is well settled that it is not 
open to the prosecution or to the police investigating 
an offence only to place before the Court, witnesses 
who support the prosecution story. If there are other 
material witnesses who support the defence of the 
accused, it is equally the duty of the prosecution to 
call them. Therefore, the situation would rarely arise 
whe*e a material witness who would support the de¬ 
fence would not be called by the prosecution under 
he provuMons of S. 207-A itself. Further with regard 
to tne right of the accused to call evidence, it is obli. 
gatory upon the Court to summon a person if his evi¬ 
dence is necessary for the just decision of the case. If 
a witness to be called for at the instance of the ac- 
cused is a material witness and it would help the 
- agistrate to come to a just decision then undoubted- 
y under S 5-10 not only the Magistrate would have 
the discretion to call him, but there would be a duty 

£ un T 1 s Jl™ mon that witness and examine him, 

m/' ,°o-V ! Llt U956) Bow 930 : 1956 Cr L 1 
129 i Alii 19o6 Bom 695 (697, 698) (Pt B) (pr 4) 

j:, 22 ^ p' 207-A, Criminal P. C. — Vali- 

56i.A Cnm,na P,t ' (1898] ' Ss - 2 °7-A, 215, 439, 

The result of enacting'S. 207-A, Criminal P. C„ is 

of,! a j'° rder . °f commitment passed under this see- 

m (j? " 0t f :L under - 15 - Now, if S. 215 is a 

ha maT" he . P ° Wcr of the High Court then 
that limitation only applies to orders made under 

s 007 A Tb r n0t i t0 an °rder made under 

rw Therefore, the ordinary p^vver of the High 

Court to revise any order passed by a criminal Court 
subordinate to it or the power of the High Court 
uiiuei 3. 561-A remains unaffected as far as the orders 
of commitment made under S. 207-A are concerned. 

Aprrt from these two sections the accused has always 
■ ic n;.,lit to approach the High Court under Art. 227 
of the Constitution. 58 Horn L K G28 • ILK 

S, • *■« « 

— Art. 14-Criminal P. C. (1598). S 207-A-Classi- 
tieat.on will, respect to inquiry in certain offences 

i-qual protection of law does not mean that there 

cum be no classification for thy purpo.se of applica¬ 
tion ox different laws; if there is classification and the 
index of classification has a reasonable nexus with the 

purpose for different classes, would not offend Ait 14 
of the Constitution. - 1 

fhe special procedure as provided in S. 207-A 
Criminal P. C., applies to proceedings instituted on a 

c! C nr£ p0rt i w e ,he other procedure embodied 
in S. 208 and subsequent sections of Chap. 18 of the 

-ode of Criminal Procedure, applies to proceedings -Art id—8 o.q \ C' • • , n 

instituted otherwise than on a police report. There See Criminal P cfVix QX1° c* J/\ L 7 n n0t u,tra vir es 
has always been somo distinction between proceed- J • (lhJbj, 8. ^80. AIR 1954 Mad 924 

mgs instituted on police report and proceedings insti¬ 
tuted otherwi e than on a police iepoit. Under the 

present Code of Criminal 1 rocedure this distiorfinn c 0 .i;,. ice h . 

ha, been widened. Thus the Cassation ftSft to 


llib 

clear and marked indices having close and rational 
connection with the purpose of the legislation and 
S. 207-A is not ‘ultra vires’ Art. 14 of the Constitution 
60 Cal W N 9! 3 : 1956 All YV R (Sup) 107 : 1956 

Cr L J 1315 : AIR 1956 Cal 602 (604) (pt D) (Pr 6> 

(13 JB). 

—■Art. 14—Cognizable offence — Cognizance of, 

| 1 agistrate on complaint by public official instructed 
by State Government instead of on police repor? 
under o. 173, Cr. P. C. — Not against law— Trial not 
vitiated by violation of Art. 14 or Art. 21 of the Con¬ 
stitution-See Criminal P. C. (1898), S. 190. (1960)2 

her L R 265. 

“Art. 14 — Discrimination — S. 198-B, Criminal 
1. C., whether orfends article. 

, ^ J 1 ?/? 11 cann °t complain of discrimination unless 
fhe different treatment meted out to him is to his dis¬ 
advantage. Section 198-B, Criminal P. C., cannot be 
struck down as offending Art. 14 of the Constitution 
as it cannot be said that the section is discriminator, 
as placing a person accused of the offence of libei 
against the persons mentioned therein in a different' 
position from a person accused of the same offence 
against an ordinary person. The difference, namely 
the absence of any public interest in the one case and 
its undoubted presence in the other is sufficient to 
lustily a special provision like S. 198-B. 1958 Ker I T 

h-n ■’ «K»AH w B (Sup) 29 I 1958 Ker L J 1262 s 
1959AI CrR 158 : ILR (1959) Ker 1950 1959 

nswnn, 64 ‘ AIR 1859 Ker 100 U04) (Pt F) (Prs 17 
loj (UL>). 

[Overruled on another point in AIR 1981 S C 387.] 

S7.'lr ! c.-v>!id,y 1 ' **- s " »*■ 52 " <*• 

Ss. 523 1 aod b 524 a, of ’the 'criminalTc.'deny'to'iiy 
person equality before the law or the equal protec 
tion of law, or infringe the fundamental rights of 
citizens to acquire, hold and dispose of property or 
are inconsistent with Art. 31. 52 Cr L 1 1533 - air 
1951 Madh Bha 159 (102) (Pt C) (Pr 9)( J ' AIR 

TTT 1 - ^-Criminal P. C, S. 337-Does not offend 
Ait. K. See Criminal P. C. (1898), S 337 /.r 

Cr L J 516 : AIR 1965 Mad 401. ' I96 ° <2 ' 

~Art- 14-Criminal P, C. (1898), S. 411-Cocstitu- 
tionahty—Section not ultra vires Art. 14 of Constitu- 

Mad82 See Cr " ,,Jnal P ' C - (1898 ' S - 4tl - AIR 190 

'—■Art- 14 — S. 198-B, Criminal P C. — Does not 
violate Art. 14, Constitution of India See Criminal 

J, C- (MS), s. M 1901 12 , C, L J 123 f ,™Tm 


A 

U 


—- Art. 14—Criminal P. C., S. 146 (1-D)-Validity 

Mbd,’'r S -' 0, ‘ ,? f .‘'-ndamentai right or diminution of- 
High Court s jurisdiction—If involved. 

i 1 restri 9 t i° n P^^d on the revisional powers o* 
the High Court by S 146(1-1)), Criminal P. C in' 
vo 1 yes no invasion of the fundamental rudit or din.i- 
aution of the paternal and supervisory juns diction f 
the High Court. 1959 Mad \V N 599 1900 Cr V 

489 : AIR I960 Mad 169 (i09.l (Pr ',). ° L L J 

— Art. 14— Police s anding order No. 157 issued !»■ 
Madras Government-- \ahditv-lf violates Art. 14 - 

bee (.nmmal i’. C. (J898), S. 176 1959 Cr I (7-7. 
AIR 1959 Mad 294 (Dll) ' U L j bob - 


7„7,d:. s-s?* - '■ c imm s - 
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said that the classification in favour of women, more 
particularly wives an i that too deserted by their 
nusbandst is arbitrary and that it does not bear a rea- 
sonable and just relation to the thi igs in respect to 
which the classification is made. S. 488 is intended to 
prevent starvation of wives deserted by their husbmds. 

It applies to all women in similar circumstances* 

Legislation therefore in favour of this class of people 
cannot be said to be arbitrary. (35 L W 439 : 1952 

y * 143 : (1952) 1 MLJ 68 : AIR 1952 Mad 
o29 (530) (Pr 3). 


Tr — Art# 14 “Discrimination-S. 417, Criminal P. C, 
u contravenes Art. 14 and lienee invalid. SeeCriminal 

P. C. (1898 , S. 417. i95S Cri L J b29 s AIR 1958 
Mys 4S (DB). 

— Arts. 14, 13-Validity of S. 197, Criminal P. C. 
--(Criminal P C. <1898 , S 197) — (Interpretation of 
statutes — Severability. See ibid, Art. 13. AIR 1954 
Nag 265. 

- : Art. 14 Validity of S. 197, Criminal P. C. — 

{Criminal P. C. (1898), S. 197.) 

If S 19, makes discrimination unreasonably or 
arbitrarily between one class of Government servants 
and another, ihea the only eficct thereof would be 
that it will be rendered void. If it is rendered void, 
then there will be no need for any sanction at all, 
whether the person concerned falls in the category 
specified in 8.197 or outo'de that category. ILR 
{1954) Nag 661 i 1954 Cri L J 1367 i 1954 Nag L J 
534 : 1945 All W R (Suap) SO : A I R 1951 Nag 265 
(266) (Pt B) (Pr 6) (DB). 

-Art. 14-Validity of S. 197, Criminal P. C.— 

(Criminal P.C (1898), S. 197.) 

What the equality clause in Ait. 14 aims at is to 
strike down hostile discrimination or oppression of 
inequality and that since the guarantee applies to all 
persons similarly situated, it is open to the Legisla¬ 
ture to classify persons and things to achieve parti¬ 
cular legislative objects but that such selection or 
differentiation must not be arbitrary and should rest 
upon a rational basis, having regard to the object 
which the Legislatuie has in view. The object of 
S. 197 of the Criminal P. C., is to afford protection to 
public servants from harassment resulting from vexa¬ 
tious prosecutions to the extent it is necessary in the 
public inteiest and that object can be achieved by 
putting in one class those public servants who dis¬ 
charge responsible duties and perform important 
functions and by putting in another class those 
whose duties and functions are k-ss important. Such 
a classification can in no sen. e be regarded as arbi¬ 
trary or unrta-onable. AIR 1958 S C 215 Foil. I L R 
{1954) Nag 661 : 1954 Cri L J 1367 : 1954 Nag L J 
534 : 195* A'l W R (Supp) 80 : A I R 1954 Nag 265 
(266) (Pt Dj (Pr 6) (DB). 

-Art. 14 — Reasonable classification — Ss. 260 

263, 264, Criaina! P. C —Validity. 

The State has a wide discretion in classifying per¬ 
sons, objects and the like for the purposes of legisla¬ 
tion. What is necessary is that the classification must 
be reasonable and the basis of the classification must 
have a rational connection with the object of the 
enactment. When such a classification has been made 
and a *roup formed, one or more of that group can¬ 
not be treated on a basis different from the others of 
the same group or, in ether words they cannot be 
discriminated against. 

It is manifest from Ss. 262 to 264, Criminal P. C., 
that the only departure from ordinary trials in the 
case of a summary trial is that in non-appealable 
cases, no charge need be framed and no evidence 
need be recorded while, in appealable cases, a sub¬ 
stance of the evidence has to be recorded. It is not 


an essential ingredient of fair trial that the entire evi- 
dence or the entire cross examination of all witnesses 
must be record, d in extenso. There is no denial of 
tair trial to an accused who is tried summarily. The 
, ireiion of judicial officers is not arbitrary and the 
law provides for revision by superior Courts of 
orders passed by subordinate Courts. There is no 
ground for apprehension of capr.cious discrimina- 
tion by judicial tribunals. There is a well-defined 
classification. There is a nexus between the object 

Oflo h 5 „r s , 01 tha c reation. Hence Ss. 280, 
263 and 264 do not infringe the equal protection 

?, A 'L 14 ' AI s 19s2 S C 75 and AIR 19S5 S C 
I 9 !'™ 1 ’ 1 ® B L J R 6t>7:1 L F 37 Pat U83i 1959 

£"l0 19HDB) 1 R 1959 Pal 46 (i8, 49, 50) (P,S 4 ’ 6 ‘ 

-—Art. 14 — Ss. 30 and 34, Criminal P. C. — Vali. 
dity (Cnminal P. C. (189Sj, Ss. 30, 34 ) 

In the areas to which S. SO, Crimi. al P. C., applies 
mere is no d-fference between one person and another 
charged with offences under the same section as re- 
gards their liability to be tried by a Magistrate under 
5. 30. The p/escription of two alternative modes of 
procedure in the areas affected for the trial of offences 
not punishable with death is founded on the back¬ 
wardness of those areas as compared with other parts 

°u , ia * provisions contained in S. 30 are, on 
the lace of them fair and reasonable. There is no 
reason to regaid them as hostile and d scriminatory. 

On the contrary they appear to be designed with the 
needs of the areas affected in view. That the im¬ 
pugned provisions do not provide any criterion for 
the guidance of the Magistrates in deciding whether 
or not the case should be tried by the Magistrate or 
the Court of Session does not necessarily offend 
against the Constitution. Therefore an exercise of 
judicial di cretion which results in a person charged 
with an offence under S. 366, Ptnal Code being tried 
by a Magistrate w'hereas other persons similarly 
charged are tried by the Court of Session cannot be 
said to be hit by the equality clause. Hence Ss. 30 
and 34 do not offend against Art. 14 and are notin- 
valid Case law discussed. 32 Pat 728 : 1954 Cri LJ 
565 : A I R 1954 Pat 218 (220, 221, 222, 223, 225) 

(Pt B) (Prs 6, 8, 10, 11, 12, 13, 19) (DB). 

• ~~Art. —Denial of equal rights—Criminal P. C. 

3 40i-B—Appeal under — Decision by Civil Court - 
Revision to High Court — Disposal under S. 439, 
Criminal P. C., and not by S 115, Civil P. C. - If 
denial of equal rights. See Criminal P. C. (1898) 

S. 470-B. AIR 1957 Punj 134 (FB). 


—Art. 14 —Reasonable classification-S. 421, Cri. 
minal P. C», if discriminatory and void. 

There is no doubt that a distinction has been mide 
bj8 421 between appellants in jail and those out¬ 
side it, and again as between appellants in jail repre¬ 
sented by pleaders and Miose in jail not so repre¬ 
sented. It is however, obvious that except in rare 
cases the appellant himself would be quite unable to 
say anything further than what may have been urged 
by him in his grounds of appeal, and what may be 
apparent from a perusal of the judgment. The sec¬ 
tion does not fetter the discretion of the Court to 
send for the appel’ant and hear him in support of 
the appeal, in case there appears to be some point in 
hi> favour. The discretion to dismiss the appeal, 
summarily is, therefoie, vested in the Court, and it is 
a judicial discretion to be exercised. The section, 
however, does not make it incumbent upon the Court 
to dismiss the appeal without hearing the appellant, 
and therein lies the key to the valioitv of the section. 

1 he dismissal, if made, would only be done in exer¬ 
cise of the judicial discretion and would not be one 
which may be hit by Art. 14 of the Constitution. 
Consequently the distinction made in S. 421 between 
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appellants from jail and those outside it is not dis¬ 
criminatory hut a rea^omble classification. AIR 1955 
S C 191 Applied; A JR ’938 B^m 279, Rel on. I L R 
<1955) 5 Raj 887 : 1956 Raj T W 529 : 195* 7 ( ri L F 
797 : A I R 1957 Raj 204 (205) (Pt A) (Prs 4, 6, 7) 
(DR'. 


-Art. 14—Scope-Criminal P. C, S. 42 L — IF void 

Discrimination between appellants who are in jail 
anl those * ho are not in jail -If unreasonable. 

Mere differentiation or inequality of treatment does 
not per se amount to discrimination, ft is necc ssary to 
show that the selection or differentiation is unreason 
able or arbitrary and that it does not rest on any 
ration.il basis having regard to the object which the 
.Legislature has in view in order to invalidate au 
enactment un er Art. 14 The differentiation rr.ade 
under S 4 21, Criminal P C , is not unreasonable and 
therefore the section is not invali 1 under Art. 14. 
A J R 1953 > C 9L I el on. 1956 Cri L J 1251 : A I R 
1956 Yin Pra 35 (36 37) (Pt D' (Pr 5). 

Cases under Criminal Law Amendment Act. 

Art. 14 — Section 7 Criminal Law Amendment 
A_t, does not violate Art 14, Constitution of India. 

See ( nminai Law Amendment Act (1952) 1957 Cri 
L J 10S (All). 


Art. 14 - Equal protection of law—Provisions of. 
C riminal Law Amendment Act (46 of '932) do not 
offend Art. 14 of the Constitution. The classification 
of cases is not arbitrary and the differentiation of 
offences mentioned in S 6 (i) and those outside it is 
not intended to deny equal protection of law. A 1 R 
1911 Rom 327 (330, 333, 334) (Pt R) (Prs 9,24) (DR). 

• *rt 11 ~ If contravened by the ^riminal Law 
Amen i merit Act a amended by the Indian Criminal 
L r -*’ v Amendment (Madras) Act of 1950. See Criminal 
Lav/ Amendmejjt Act (L4 of 1908) as amended by 
Criminal Law Amendment (Madras) Act (11 of 1950). 
52 Cri L J 5 5 ; AIR 1951 Mad 147 (FR). 


t Art- Section 6 of Criminal Law Amendment 
^ct (1952) is not discriminatory and does not offend 

Criminal Law Amendment Act 
(1952), S 6. A I P 1957 Raj 1. 


39 1 A 197; A r R 1927 P C 242: A I R 1950 S C 27; 
A T R 1951 * C 41; A I-R 19=1 Iiyd L R 1 (FR). Ref. 
52 Cri L J 901 : 5 A T Cr I) 301 : TLR (1951) Ffvd 
274 : A I R 195] Iiyd 89 (89, 90, 91) (Prs 4, 8, 9). 

Art. 14 — Madras Act (34 of 1955), taking away 
powers of High Court to t/y Sessions cases on original 
side — Validity of. See Code of Criminal Pr- cedure 
(Madras Amendment) Act (34 of 1955) — Validity. 
AIR 1959 Mad 261 (OR). 


\rl. 14— Equality before law — Different sen¬ 
tences far same offence in different case—If discri¬ 
mination — punishment — Award of — Principles — 
Factor to be taken into account. 


Equality intended under Art. 14 of the Constitution 
is not to be judged by equality of sentence on convic¬ 
tion for an offence. Punishments graded according to 
age, gravity of the offence in the context of facts and 
attending circumstances that lend colour to the per¬ 
versity involved in the crime and other circumstances 
oo not offend the rule of equality that law assures to 
member- of the society. The object of ouoishrrent is 
to reform soci. t> by holding out deterrents as prece¬ 
dents and |t mu d be such as would be felt as punish¬ 
ment by the offender and it must be commensurate 
with the degree of shock that it causes to the cons¬ 
cience of the society. This is a rule of natural justice 
on which ail laws are based. The difference of sen¬ 
tences for the same offence in differer t cases depends 
upon the various other considera‘ions which are 
special to each particular case. 


Where a Marwari merchant convicted of attempt¬ 
ing to bribe a, public servant was sentenced by the 
trial Court to imprisonment of s 5 x months, and Ihe 
appellate Court altered it into one of fine of Rs. 200, 
the High Court in revision, set aside the sentence of 
fine and restored the sentence of imprisonment 
awarded by the trial Court, holding that tiie sentence 
of fine of 1C. 200 would be no punishment at all to 
the accused who was a substantial man It was con¬ 
tended that this was a departure from the rules of 
natural ju>tice and amounted to discrimination on 
the ground of (he accused being a Marwari or a 
merchant. 


Miscellaneous. 

I *^ r *: 1 I -Applicability — Discrimination offeuc 
*’Jfi agtiiDt fundamental right — \\ hat amounts lo- 
^ransfer of c^se under S 495, Ilwlerabad Crimim 

P. C ., resulting m the accused having only on 
appeal instead of two-If ground for issue of writ. 

A Hght of appeal, which is notan inherent right, i 
jiot a lu ida Denial right. A right of appeal does nc 
lie ijt the nature o{ things, but must be given b 
express ei aetment, being a creature of statute. Tli 
right of appeal is subject tv) the power of transfe 
given by law to any authority. A potential povve 
ls vested in the Covernment un ler Section 49c 
Hyderabad Criminal P C., to transfer a case 1 roc 
one Court to another Hmilir power has b- en veste< 
in the High Court under S. 494 of the Code. Wher 
die Executive, in exercise of the power conferred upoj 
it to transfer a c.r e from one Court to another for pur 
po.es of expediency, transfer of case from one Cour 
to another, and by reason of such transfer, the part’ 
is given only one right of appeal instead of tvvi 
appeals which otherwise he would have, but !o 
such transfer, i: does not necessar ly follow' tha 
trie transfer amounts to a discrimination offendim 
the principle of “equality before the law,’’ so as t( 
attract the provisions of Art. 14 of the Constitution 
no writ of certiorari can issue in such a case. 

In order to make out a case of discrimination, i 
would be essential to show that a party had beei 
singled out in the exercise of the power vested in the 
Covernment under 5. 495, Hyderabad Criminal P. C 


Held, that Ihe contention was net maintainable 
and did not detract from maintaining equality be¬ 
tween man and mm in the administration of law'. 
A f R 1933 All 513, Considered and not foil.; A I P 
1)45 All 207, Fell. I L R (1951) Cut 98 : 52 Cri L j 
TOO : 17 Cut L T 215 : A I R 1951 Orissa 259 (259) 
(Prs 3, 4; (DR). 

-—Art. 14—Fquility before 1 aw—.Several accused — 
Non-prosecution of one accused with a view to exa¬ 
mine him as prosecution witness alter granting him 

pardon -Art. 14 not violated. 1965 (1) Cri L J 393 
(407) (Pt fi) (Pr 63) (DR) (Pu n j). 

.Art. 14 Scope Criminal Law Amendment 
Ordinance (1944) does not contravene Art. 14 of the 
Constitution. See Criminal Law Amendment Ordi¬ 
nance (58 of 19 )4). I960 Cri L J 984 : A I R I960 
Punj 351 (DR). 

20 (c). Evidence. 


®-Art 14 — Evidence Act, S 27 and Criminal 

P. C, S 162 (2i— Validity. See Evidence Act (L87°) 
S. 27. 1960 Cri L J 1504 : A I R 1960 S C 1125 


© -Art. 14-EviJence Act S. 27, offends Art 14— 

S. 162 (2), Criminal P. C., so far as it relates to S. 27, 
Evidence Act, is void. See Constitution of India’ 
Art. 13. 1960 Cri L J 1 : A I R I960 All L (PR). 


-Art. 14- Scope—Evidence Act. S. 27 — Validitv 

cf — Docs not contravene Art. 14 of the Constitution' 
See Evidence Act (1872), S. 27. 1958 Cri L J 84° • 

A I R 1958 All 514 (DB). J * 
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7 Art* 14 —Section 27, Evidence Act — Validity— 
Section does not contravene Art, 14, 

Assuming that the language of S. 27 of the Evi¬ 
dence Act requires that the person giving infor¬ 
mation must be an accused and that he must be 
m the custody of a police officer, the section does 
not create an unjustifiable discrimination between 
accused persons in custody and accused persons 
;ut oi custody and in that way does not offend 
*^ r1, T j. . er e is no element of purposeful or inten¬ 
tional discrimination between accused in custody and 
accused not in custody. The section is not found to 
display a spirit of prejudice and favouritism as between 
the accused in custody and the accused not in custody. 
There is no abuse of the power of classification which 
undoubtedly vests in it. There is no apparent denial 
of equality before the law in the provisions of the 
section. The section has been enacted to advance the 
cause of justice and therefore it cannot be struck 
aown on the mere ground that accused persons who 
are not in custody would be more advantageously 
placed. American and Indian Case Law cited: Crl. 
R No. 614 of 1959, Rel. on. 1960 M W N 269 :1 L R 
(1960) Mad 1082: (1961) 1 Mad L J 307: 1961 MLJ 
(Cri) 241 (DB). 

20 (d). Limitation. 

-Art. 14—Equal protection of law — (Limitation 

Act (1908), Art. 149-Validity). 

Where the security bond was executed by the 
defendant in favour of the State-plaintiff in connec¬ 
tion with the business of the maintenance and esta¬ 
blishment of the treasuries Art. 14 of the Constitu¬ 
tion will have no application in considering the ap¬ 
plicability of Art. 149 of the Limitation Act to the 
suit by Government against the defendant for loss. 

The State is not to be deemed as a ‘p-rson’ and is 
not to be equated with an ordinary citizen. Thus even 
if discrimination is made in favour of the State it 
would not be hit by Art. 14. AIR 1956 Ajmer 10 (14, 
15) (Prs 19, 21, 22, 23). 

-Art. 14-Limitation Act, Art. 183 — Vailidity — 

Does not contravene Art. 14 — See Limitation *Act 
(1908), Art. 183. AIR 1958 Mad 279. 

20 (e). Miscellaneous. 

•-Art. 14—Supreme Court Rules, O. 4-A, R. 24- 

Validity — If discriminatory — Rule is not dis¬ 
criminatory so far as the precincts of Supreme Court 
are concerned and does not infringe Art. 14 - See 
Supreme Court Rules, O. 4-A, R. 24. AIR I960 S C 


a l 4 ~ Scope of ~~ Calcutta City Civil Court 

Act (21 of 1953)— Validity. 


l * no * discriminatory on the ground 
tnat it takes away beneficial advantages conferred on 
litigants ot obtaining summary relief under 0.37 

a i. ia r 1 ! ^ anc * therefore offends against 
i 14 .5?^, the Constitution. Under S. 19 of the Act 
ruies will be made to carry out the object of the Act 
Ihe rules that will then prevail in the City Civil 
Lourt would not be identical with those prevailing in 
the Original Side of the High Court, but that cannot 
detract from the legality of such rules. All persons 
nave equality before the law, but the law applicable 
to all persons need not be the same. The principle, 
that the same rules must exist for all in similar 
circumstances, does not mean that every law must 
have universal application for all persons who are 
not in the same division. Litigants with cases within 
the lower pecuniary limits., who are to file their suits 
in the City Civil Court can be taken to constitute a 
class. All persons in that class, namely, the litigants 
who will pursue their remedies in the City Civil* 
Court, are treated alike. It is open to the State 
Government to make O. 37, Civil P. C. applicable to 
the City Civil Court. But quite apart from this, one 
cannot say that the procedure followed in the City 
Civil Court is more onerous or less onerous than that 
prevailing in the High Court. AIR 1954 S C 545; 
AIR 1954 S C 13, Foil. 61 Cal W N 630: ILB (1958) 1 
Cal 576: AIR 1957 Cal 534 (545) (Pt D) (Prs 29, 30). 


“—Art. 14- Discrimination. 

Law’s delay is not an advantage for whose depri¬ 
vation or diminution a litigant can seek redress but 
is rather a grievance from which he has to be given 
relief and the aim of adjective law and its reform is 
and should be directed to minimising, if not altoge¬ 
ther eliminating it. Not infrequently justice delayed 
would be justice denied. Expeditious disposal of 
causes without encroaching upon or endangering 
efficiency should be the principle guiding judicial 
administration. 

The contention that because of the Paliam Procla¬ 
mation the tenants had to pay up the dues earlier 
than they would have to do it the procedure in the 
civil Court was pursued, is not therefore, a point of 
discrimination. ILR (1952) Trav-Co 463 : 1952 Ker 
L T 555 : AIR 1954 Trav Co 193 (195) (Pt B) (Pr 9) 
(DB). 


21. Power of State Government to order trial 
before Sessions Court to be by Jury. 


Art. 14 S. 12 of the Code of Civil Procedure 
(Amendment) Act (1951) which requires the consent 
of the Central Government for institution of suits 
against the Ex Ruling Chiefs is not discriminatory 
and does not violate Art. 14. See Civil P C. (Amend¬ 
ment) Act (1951), S. 12. AIK 1953 Aimer 56. 

-Art 14 — U. P. High Court (Abolition of Letters 

Patent Appeals) Act (XIV of 1962;, S. 3 does rot 
infringe Art. 14 and is constitutionally valid. See 
U. P. High Court (Abolition of Letters Patent 
Appeals) Act (14 of 1962;, S. 3- 1964 All L J 510. 

-Art. 14 — Validity of U. P. Board of Revenue 

(Declaration of Procedure and Validation) Act — Act 
is void on ground that it infringes provisions of Art. 14 
of Constitution. See U. P. Board of Revenue (Declara¬ 
tion of Procedure and Validation) Act (30 of 1953) 
Preamble. AIR 1955 NUC (All) 1517. 


-Art. 14 — S. 269, Criminal P. C. — Notification 

for trial of certain offences by jury — Notification is 
valid and cannot be impugned on ground of discri¬ 
mination — Criminal P. C. (1898), S. 269. AIR 1955 
NUC (All) 3603. 

-Art. 14-Criminal P. C. (1898), S. 269 - Notifica¬ 
tion under — Trial by jury in some districts and 
for certain offences — Discrimination — Validity of 
notification — Notification held did not contravene 
Art. 14 of the Constitution — See Criminal P. C. 
(1898), S. 269. AIR 1953 All 123. 

-Art. 14-Criminal P. C. (1898), S. 269. 

The notification under S. 209 for trial by jury being 
in respect of classes of offence there is no contraven¬ 
tion of Art. 14. AIR 1953 Cal 394 ; AIR 1953 All 123, 
Rel. on. 58 C W N 243 : 1953 Cr L J 1377 : AIR 
1953 Cal 602 (606) (Pt J) (Pr 10) (DB). 


——Art. 14 Validity of U. P. Board of Revenue 
(Declaration of Procedure and Validation), Act, 1953 
—There is no discrimination. See U. P. Board of 
Revenue (Declaration of Procedure and-Validation) 
Act (30 of 1953). AIR 1954 All 660 (DB). 


-Art. 14 — S. 269 (1), Criminal P. C. does not con- 

tiavene Art. 14—See Criminal P. C. (1898), S. 269 (1)- 

AIR 1953 Cal 394 (UB). 

-Art. 14—Criminal P. C. (1898), S. 269 r Trial b> 

jury or with aid of assessors — No discrimination- 
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The Government has under S. 269 to provide by 
notification that the trial of: alJ offences or a parti¬ 
cular class of offence in any district shall be by jury. 
Therefore there is no discrimination; according as 
the class of offences is or not included in the Govern¬ 
ment notification relating to trial by jury, such accus¬ 
ed will be tried by jury or with the aid of assessors. 

ft is obvious that there is a reasonable basis for the 
classification. Hence the trial with the aid of 
assessors in some districts and a trial by a jury in 
other dLtricts does not contravene Art. 14 of the 
Constitution of India. AIR 1953 All 123; AIR 1953 
Cal 394; AIR 1953 Cal 602. Bel. on. Madh BLR 
1956 Cr 19 : 1956 Cr L J 40S : 1956 Madh b L J 
262 i AIR 1956 Madh Bha 107 (110) (Pi D) (prs 9, 
11) (DBn 

-Art. 14—Scope—Criminal P. C. (189S), S. 269 (4) 

— Validity. 

It cannot reasonably be urged that sub-s. (4) of 
S. 269. Criminal P. C. does not indicate the policy or 
the standard according to which the High Lourt has 
to exercise its discretion before passing an order 
empowering the Sessions Judge himself to try the 
accused without a fury. It cannot also be said there 
is no substantial distinction between cases which are 
likely to last for over two weeks and others which are 
likely to be over in a few days. Accused whose cases 
are likely to last beyond two weeks can be taken to 
constitute a class. Such a classification cannot be 
leelared to be void on the ground that it has no 
relation to the object to be attained and. is not sub¬ 
stantial. The right to be tried with the aid of a jury 
is not a fundamental right. It is a right that is 
created by a Statute. The Statute that creates such a 
right can impose restrictions or conditions relating to 
the exercise of such a right The Statute can also take 
away such a right. 19 S Marl L I (Cr) 341 : 1LR 
(1957) Mys 177 HO Cr L J 1489 ; AIR 1958 Mvs 
*50 (161, 162, J03J (Pt B) (Prs 8, 9) (OB). 

22. Denial of right of suit or of 
other legal remedy. 

-Art. 14 — Special legislation for validating 

orders passed by Executive Authorities during period 
of unusual significance—Denial of right to establish 
claim in Civil Court — No contravention of Art. 14 

- Hyderabad Atiyat Enquiries Act (10 of 1952), 

13 (2) — Constitutionally valid. 

Flie result ot S. 13 '2) Hyderabad Atiyat Enquiries 
(10 c f 1952), is to validate the orders of the 
uithorilies therein specified which have been passed 
between September‘ 18, 1948, and March 14,1952. 
Flie first date refers to the commencement of the 
Police action and the latter to the commencement of 
the operation of the Act. 'Flic object of the Legisla¬ 
te clearly is to validate orders passed between the 
s aiu two dates, so that the questions determined bv 
the relevant orders shouhl not be reopened for enquiry 
either before the Atiyat Courts or before the Civil 
-ourts. Therefore, that cannot be said to contravene 
Art. 14 of the Constitutton. AIR 1953 S C 91, Disting. 

After the Rule of the Nizam came to an end, the 
only change that occurred was that on the death ol 
the fagirdar. the property vested in the State and 
could he re-granted to a successor in the discretion 
of the State. 1 herefore, by denying the petitioners 
Hie right to establish a claim in the Civil Court, the 
impugned provision of S. 13 (2) cannot be said to 
offend against Art. 14 of the Constitution. Sikander 
lehan Begum v. Andhra Pradesh State Government. 

A I R 1962 S C 996 (1000, 1002) (Pt A) (Prs 14, 19, 

20 ). 


& Arts. 14, 13 (1), 226 — Scope of — Bibar Act 
(34 of 1950) is invalid — (Bihar Sathi Lands (Resto- 
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ration) Act (34 of 1950), S. 1). AIR 1952 Pat 194, 
Reversed. 

What the equality clause aims at is to strike down 
hostile discrimination or ( ppression of inequality. As 
the guarantee applies to all persons .similarly situated 
it is certainly open (o the legislature to classify 
persons and things to achieve particular legislative 
objects; but such selection or differentiation must n 
be arbitrary and should rest upon a rational basis, 
having regard to the object which the legislature has 
in view. 

The Bihar Act (34 of 1950) has singled out two 
individuals and one solitary transaction entered into 
between them and another private party, namely, the 
Bettiah Wards Estate and has declared the transac¬ 
tion to be a nullity on the ground that it is contrary 
to the provisions of law, although there has been no 
adjudication on this point by any judicial tribunal 
By so enacting what the legislature has done is to 
single out two individuals out of many lessees and 
deny them the right which every Indian citizen 
possesses to have his rights adjudicated upon by a 
judicial tribunal in accordance with the law which 
applies to his case. The meanest of citizens has a 
right of access to a Court of law for the redress of 
his just grievances and it is from this right that the 
lessees have been deprived, by this Act. 

It is impossible to conceive of a worse form of dis¬ 
crimination than the one which differentiates a 
particular individual from all his fellow subjects anc 
visits him with a disability which is not imposec 
upon anybody else and against which even the right 
of complaint is taken away. 

The Act, therefore, comes within the mischief of 
Art. L4 and is declared invalid. (Writ of mandamus 
was issued directing the State Government not to 
take any steps in pursuance of the Act or to interfere 
with the appellant’s possession). A I R 1953 S C 19j 
Uel. on.; AIR 1952 Pat 194, Reversed. 

This is purely a dispute between private parties 
and a matter for determination by duly constituted 
Courts to which is entrusted, in every free and civi¬ 
lised society, the important function of adjudicating 
on disputed legal rights, after observing the well- 
established procedural safeguards which include the 
right to be heard, the right to produce witnesses 
and so forth. This is the protection which the lav. 
guarantees equally to all persons, and the Constitu¬ 
tion prohibits by Art. 14 every State from denying 
such protection to anyone. The appellants have been 
denied this protection. A political organisation of the 
party in power decides after making such enquirv 
as it thought fit that the settlement in question was 
“contrary to the provisions of law and public 
policy”, and the State Legislature, basing itself on 
such decision, purpoits to declare the settlement 
“null and void” and directs the eviction of the appel¬ 
lants and the restoration of the lands to the other 
party. Legislation such as this is calculated to drain 
the vitality from the Rule of Law which the Consti¬ 
tution so unmistakably proclaims, and it is to be 
hoped that the democratic process in this country 
will not function along these lines. Ram Prasad 
Naravan Sahi v. State of Bihar, 1953 8 C J 267 • 1953 
B L J R 3 IS : 32 Pat 375 : 1953 S C R 1129 ; 1953 
S C A 578 : A I R 1953 S C 215 (217, 220) (Pt \) 
(Prs 7, 19, 20). 

•-Arts. 14, 19 (f) and 31 (1) and Tart III—Scope 

and effect of — Hyderabad Wali-ud-daula Succession 
Act (14 of 1950) — If ultra vires and void — ‘pro¬ 
perty’ — Right to infringement and deprivation. 

The right to institute a suit in a Court of law re¬ 
garding one’s claim is a civil right, and the claim 
parties as being lawful wives and children of a 

deceased person is “property”. Such persons have a 
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right to seek the assistance of the Courts for the 
protection of such property of theirs. If a person is 
to be deprived of his right to claim property under 
his persona! law by his claim being dismis c ed by an 
enac tment cf the Legislature it is denial of the equal 
protection of the Laws under Art. 14 of the Consti¬ 
tution unless such a thing is allowed by Part III of 
the Constitution. When this principle of the equality 
oi the application of the law, i. e., the right of a 
litigant, to get his claim regarding succession to 
property decided by a Court of law, is deuieH, it is 
a discrimination, and offends against the Constitution 
which guarantees fundamental rights. When a persoa 
is deprived of his right under a decree passed in his 
favour by an enactment, such enactment offends 

against and violates the right guaranteed by Art. 31 
(1) of the Constitution. 

The Hyderabad Wali-ud-DauIa Succession (Deci¬ 
sion of Disputes) Act, 1950, infringes Art. 14 in that 
it dismisses the cl<dims oi certain persons to property 

which they got under a decree of Court of law. The 

Act is aLo ultra vires in that it takes away the pro¬ 
perty of those persons, e. g.. decrees, in contravention 
of Art. 31; and it is also invalid as it infringes the 
rights of those parties accruing to them under the 
decree as per Art. 19 (f) cf the Constitution. Section 2 
(1) of the Act contravenes, Part III of the Consti¬ 
tution and is void. Section 3 of the Act is also void 
so far as it relates to S. 2 (1). 5 I A 178 (P C)* AIR 
1933 P C LP; A I R 1935 P C 158; A I R 1942 P C 44- 
A I H 1950 s C 27; I LR (1940) All 455 (P C); (1942) 
Kar (P C) 71; AI R 1941 Lah 182 ; AIR 1949 Pat ],Ref. 
Mahbub Begam v. Hyderabad State, aIR 1951 Hyd f 
(10, II) (Pt A) (Prs 21, 22, 23) (FB). 

-Ait. 14 — Validity of Bitar Sathi Lands Regu¬ 
lation Act (34 of 1950). 

Article 14 does not prohibit Legislative classifica¬ 
tion. Nor does it prohibit the legislature from 
enacting Special Laws to combat special evils. A 
classification that takes account of the different 
degrees in which an evil is present must be upheld 
as reas >nable and valid. Even legislation relating to 
one individual would not violate the equal protec¬ 
tion clause, if there is no discrimination. The Sathi 
Lands Restorat on Act (34 of 1950), cannot be held 
to be invalid on the ground of its violating Art 14 
(1918) 249 US 152, Red. on. A I R 1952 Pat 194 (198) 

(Pt C) (Pr 19) (DB). 

[Reversed in AIR 1953 S C 215]. 1 


equity, in the matter of procedure and evidence. The 
procedure prescribed by 8 55 of the Civil Services 
(Classification, Control and Appeal) Rules which is 
assimilated by virtue of the note under R. 2 into the 
Chssr cation Rules, is set out in greater detail, but is 

in substance not different from the procedure under 

R. 7 of the Tribunal Rules. It is true that the Tribunal 
Rules do not set out the punishments which mav be 
imposed, whereas the Classification Rules set out the 
various punishments such as censure, withholding of 
increments or promotion, including stoppage at 
efficiency bar, reduction to lower post or time-scale 
or to a lower stage in a time scale, recovery from pay 
of the whole or part of any pe uniary lo^s caused to 
Government by negligence or brea< h of order, fine, 
suspension, removal from the Civil Service, which 
does not disqualify from future employment and 
dismissal from the Civil Services which ordinmily 
disqualifies from future employment. But failuie to 
enumerate the penalties which may be imposed also 
does not indicate any variation betw< en the Tribunal 
Rules and the Classification Rules. Rule 2 of the 
Classification Rules merely enumerates the diverse 
punishments which may be imposed. This list is 
exhaustive; and no penalties other than those 
enumerated are ever imposed upon delinquent public 
servants. Under the Tribunal Rules there is no 
enumeration of penalties, but it is left to the Governor 
in his discretion, after considering the report of the 
Tribunal to select the appropriate punishment. 

Under the Classification Rules there is a right of 
appeal from an order imposing a penalty passed by a 
departmental head to the latter’s superior whereas 
there i' no such right of appeal against the order 
passed by the Governor impodng penalty upon a 
public servant under the Tribunal Rules. But this 
also cannot be regarded as a ground of sustaining a 
plea of unlawful discrimination. Thus the Tiibunal 
Rules cannot be held to be ultra vires on the ground 
of their resulting in discrimination contrary to Art. 14 
of the CoDS'itution. AIR I960 Oris a 68 Reversed 
AIR 1960 S C 493 and A I R 1961 S C 1245 Rel. on* 
State of Orissa v. Bi iyabhushan Mohapatra. 29 Cut 
L T 302 : (1963) 1 Lah L 1 239 : 1963 a C D 368 : 

AIR 1963 S C 779 (783, 784, 785) (Pt B) (Prs 5, 6, 8)' 


23. Procedure of administrative tribunals. 

•-Art 14 — Disciplinary proceedings—Adminis¬ 

trative Tribunal Rules ( L95I) -Validity Rules are 
not discriminatory when c unpared t > Classification 
Rules —Rules do not contravene Art, 14. AIR 1960 
Orissa 68, Reversed. 

Whereas c 1 eta*led provisions are made in the 
Tribunal Rules as to the grounds on which an enquiry 
may he directed agiinst a public servant for miscon¬ 
duct in the rischarge of offciil duties failure to dis¬ 
charge duties proper 1 , general inefficiency or personal 
immorality, under the Classification Rules for good 
and sufficient reasons. penalties may be imposed. The 
expression used in the Cla siGcation R lies is some¬ 
what vague, but whatever other ground it may 
include it does include charges described in R. 4 cf the 
Tribunal Rules. The proceduie to be followed in the 
enquiry under the Tribunal Rules is not described in 
any detail. But it is clearly indicated, that the public 
servant must be given a summary of the charges 
against him and he must be given an opportunity to 

S r ex P ,analion orallv or in writing in respect 

ot the charges and that the Tribunal must in holding 
the enquiry be guided by rules of natu ral justice and 


- Vi t. 14 —Reasonable classification — UP. Disci¬ 
plinary Proceedings (Administrative Tribunal) Rules, 
1 8 - Validity—See U P. Discipl narv Proceedings 
(Administrative—Tribunal) Rules (1947), R. 8. AIR 
1960 Al' 754. 

-Art. 14 — “Procedure of administrative tribu¬ 
nals”. 

West Bengal Secondary Education Act (37 of 1950), 
Ss. 30 and h6 and Regulation 7 (2) —Procedure for 
hearing appeals by — Appeal Committee—Discretion 
not arbitrary - But vi dative of Art. 14 of the Con¬ 
stitution — See West Bengal Secondary Education 

Act (37 of 1950), S. 30. (1965) )0 Fac L R 233 (Cal). 

-Art. 14 -Contravention of—S. 7 of Hy lerabad 

Regulation 23 of 1950 does not offend anv established 
principle of law or provisions of Art 14 of the 
Constitution -See Hyderabad Public Servants (Tri¬ 
bunal of Enquiry) Act (23 of 1950). AIR J954 Hyd 
28 (DB). 

-Art. 14 -Procedure of administrative tribunals— 

Equal protection of laws. 

The equal protection clause in the Constitution 
does not prohibit a rational classification Equal 
prolecti* n includes no doubt equal access to Courts, 
but it does Dot necessarily mean same remedies in all 
Courts. It means equality of treatment for a set of 
persons similarly placed. The complexity of modern 


CONSTITUTION OF INDIA (1950), An. 14, Note 23 


1151 


life, the existence of social, economic and political 
life and diverge other considerations have necessitated 
the creation of Tribunals to decide administrative 
and quasi judicial issues. A reasonable classification 
is not only permitted but is necessary if Society 
should progress. 

If a law deals fqually with the members of a well- 
defined class, it is not obm xious and it is n 4 open to 
the charge of denial of equal protection. ILR ('953) 
Hyd 648 : AIR 1954 Hyd z 8 (31 ) (Pt C) (Pr 6 ) (DB). 

“—Art 14 —(Hyderabad) Spec'al Tribunal Regula¬ 
tion (5 of 1358 Fasli) — Validity — Regulation is not 
unconstitutional on ground of violation of Art 14 of 
the Constitution cf India—See II\derabad Special 
Tribunals Regulation (5 of 1.358F). A I R 1933 Hyd 
145. 

—Art. 14—Difciplinary Proceedings (Administrative 
Tribunal) Rules 1951, R. 4 ( 1 ) (a) and (b)— Clauses are 
ultra vires in their ap lication to non-gazt ttecl 
Government servants and hence invalid. AIR I960 
Orissa 68 (69, 70) (Pt A) (Pr 4) (DB). 

[Reversed in AIR 1963 S C 779.] 


24. Estate abolition and land reforms legislation. 


Assam Acts 

•-Art 14—Assam State Acquisition of Zamindaris 

Act (18 of 1951) -It offends Art. 14. 

The Acquisition of Lakheraj estates within the 
boundaries of permanently settled estates clearly 
facilitates the object of acquiring p. rmanently :eltl d 
areas and such Lakheraj estates within thebouni a ies 
of permanently settled estates constitute a class 
distinct from other Lakeraj estates not so situate and, 
therefore, the cliaige of discrimination cannot, in 
view of the principles laid dox-n by the Supreme 
Court, apply to the impugned Act Raja Bhairebendra 
Bhup v. ’state of Assam 19 6 SC A 736 : 1956 S C J 
543 : 1956 S' R 303: ILR 0956) 8 Assam 469 : A I JR 
1956 S C 503 (512) (Pt J) (pr 24>. 


- -Art. 14-Scope Assam State Acquisition ii 

Zamindaris Act 18 of 1951)-Validity. 

The Assam State Acquisition of Zamindaris Ad 
cannot be said to be void on the ground of disci imina 
tion foi the reason that the State can pick and choose 
the estate of one zan intlar and )e-iv* out those oi 
their favourite ones : MH 1954 S C 139 : 1954 S C j 
219 and A1H 1955 S C 514 ; 1955 8 C J 523 Rtl. on 
Kaja Bhairanendra Bi up v Slate of As?am, 195,, s C A 
73(i : 1956 s C J 543 : 1956 S G li 303 :IL 1 I 1195GI 
S • Assam 469 : AIK 1950 S C 503 (512) (Pt I (Pr 23). 

• —-Art. 14- Assam Act 18 oi 1951 - Constitutional 
validity—Aits. 31 (4) and 3L A—tilted see Ten a cv 

Laws- Assam State A< f|iiisiti( n ot XaminUaries net 
OS of 1951), S. 1. ILK ,1956) 8 Assam 379 (LBL 

Bihar Acts 

-Art. Ll-Biliar Koslii Ana (Restoration of Lands 

to Raiyats) Act ,39 of 1951), 3 . 5- S. 3 is not tut by 
Art. 14. 

S. o is not t isctiminatory and is riot hit by Art 14 
of the Const,tution of India ]95_6 BLJH 760: 1956 
Pat L R o4t) : ILR 35 Pat 84 1 ; .AIR 19 A 7 p.,i 
14 (51) (Pt p) (Pr 18) (DB). J ° ' Idt 

7-, Art ' Discretion - Bibar Koshi Ana (Res- 

toration ot Lands to Raiy t,) .Act (30 of 1951) S 3 
Power of R, storatiun does not violate Art. 14.* 

The riberetion of the Collector under S 3 is com 
trolled by various safeguards. Hence it cannot he 
said that the ciscretion of the Collector under S. 3 
is uncontrolled or vagrant, or that there is a viola- 
tion <f the guarantee of equal protection of laws 
under Art. 14 of ilie Constitution. 1956 B L J R 760 : 


1956 Pat L R 540 : II R 35 Pat 847 : AIR 1957 Pat 
44 (51) (Pt H) Pr 19) (DB). 

O —Art. 14 — Validity of Bihar Land Encroach¬ 
ment Act, S. 2 (ii) (f). See Bihar Land Encroachment 
Act (31 of 1950), S. 2 (ii) (f). MR 1955 Pat 1 (SB). 

Kerala Acts. 

• Art. 14 — Kerala Agrarian Relations Act (4 of 
1901) — Ceiling fixed in S 58 by double standard — 
‘Family’ in the Act does not corre c pond with a 
natural family known to personal law - Resultant 
discrimination - S. 58 ( 1 ) violates Art. 14 - Section 
being basis of Chapter 3 Chapter 3 should be struck 
down. Karimbil Kunhiko nan v. State of Kerala, 
(1962) 1 S C J 510 i (1962) 1 Mad L J f S C) 213 : 
(1962) I Andh W R (S C) 213 r 1962) 2 SC Alt 
40 Vtys L f 17 : 1962 Ker L T (S C) 42 : ]962) 1 

Kor L R 67 : 1962 Ker L J 59 : AIR 1962 S C 723 
(737, 738) (Ft E) (Prs 23. 24). 

© —Art. 14 - Kerala Agrarian Relations Act (4 of 
1961) — Validity - Ss. 52 and 64 violate Art. 14 — 
Entire Act must be struck down. 

Per Majority—Sarkar f., Contra : 

The manner in which progressive cuts have been 
imposed on the purchase price under S. 52 and the 
market value under S. 64 in order to determine the 
compensation payable to land owners or inter¬ 
mediaries in one case and to person>• from whom 
excels land is taken in another, Jesuits in discrimi¬ 
nation and cannot be justified on any in eJIigi ile 
differentia which has anv relation to the objects and 
purposes of the Act. As the- piovisi n as to compen¬ 
sation is all pervasive, the untire Act must be struck 
down as violative of Art. 14 in its appli ation to ryot- 
wan lands w hich have come to the Sta e of Kerala 
from the State of Madras AIR 19.5 L P^t 9 1 (SB), 
Rel. on Karimbil Kunhikoman v. State of Kerab' 
(T 62) 1 S C ] 510: (1962' 1 Mad L J (S C) 213 : 
(1962 1 Andh VV R (S C) 213 : (1962) 2 S C A l : 

40 Mvs IJ 17: 19' 2 Ker LT SC) 42: (1962) 1 Ker 
L R 67 : 1962 ^erL | 59 : AIR 1962 S C 723 (738, 
739, 7 40) (Pt E) (Prs 27, 28, 29, 36). 

Madhya Pradesh Acts. 


nru. j q 


IT- ■ , , V. V Rt nya rrarlesn Abolition 

ol Jagirs and Land Reforms A t f i L of 1 ^ 5 ,) _ 

Validity— Not a coh urable piece of legislation—Does 

not violate Art. 14. See Tenancy Laws - Vindhya 

I mush Abolition of fagi s and i and Reforms Art 

(11 of 1952), S. 22 . AIR I 9 f0 S C 796. 

• '—Ait 14 — M. B. Abolition of Jagirs Act (LS of 
1951), S 4 (Dig), Sth. I, Cl. 4 (iv) an I 1 ( v )~Validity 
of Act. See Tenancy Lnvs—M. H. Abolition of 
Art (28 of 1951), S 4 (1) (g>. AIR 1 : 53 Madh B 97 

©-Art. 14 — M dhy i Bharat Zamindari Abolition 

Act (13 of 1951) not dsenminat ry. 

The provisions relating to (hr- award of rehabi 
lit it ion grants th. ugh discrimi atory are not void 

The distinction between the bigger and the smaller 

zamindars cannot be said to be arbitrary or capri¬ 
cious. A distinction bjsed.cn the economic condi- 
tjon f f the different < Insrs cannot he said to'h» 
unreasonable. \ll{ 1951 AM 674 FB), Rel on air 

1951 S C '• 18, Foil. Rtm D„lv y v. « .„vt of the State 
of M. B , ILR (1952 Madh « 178 ;AIR 195? \fjdh n 
57 (68) (Pi j) (P„ 43. 44) Fit). h B 

O Art. 14 - Reasonable classification — Penance 
Law: — M idhya P-adesh Abolition ,,{ Proprietor',/ 
Rights (L^tates, Mihals Mh'tiate I Linds) Act (I Vf 
19511 S 2 Division of .Madh, a Prade.h into Ten 
tral Provinces'‘Ber.ir” and ' Merged States” tor 
purposes of com pc sat ion j s reasonable Gaiioatri,, 
v. State of Madhya Pradesh, ILR(195y) , P ,J R 
1955 NUC (Nag) 1341 tl'B). & ' VIK 


1 
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and ^11 (2), (4) —Scope indicated-Act 
p - ‘^ ct .1 of 1951). cannot be challenged on anv 
ground bearing on question of compensation, its 
tan ness, its adequacy or equality of treatment be- 

W fw C j S ar 4 clas , 5 ai , ic P erson and person not¬ 
withstanding inequality between different component 

parts ot .State between persons constituting same class 

introduced by Act — (Tenancy Laws - Madhya Pra- 

desn Abolition of Proprietary Rights (Estates, Mahals, 

•t n D -« d o UlK l S> Act c (1 of r 1951) - Sch.I.Rr 2(b). 
i (b), id. Ganpatrao v. State of Madhya Pradesh II R 

(1953) Nag 1 : AIR 1955 NUC (Nag) 1341 (FB)! 
Madras Acts. 

Art. 14 — Madras Land Reforms (Fixation of 


H — 

Ceding on Land) Act .58 of 1961), Ss. 5 (1), 50 and 
chapters 2, 3—Validity—Provisions violate Art. 14 
—Whole Act is unconstitutional. 

- ljeen given an artificial definition in 

S 3 (14). Further S. 5 (1) of Act 58 of 1901, fixes 
a double standard for the purpose of ‘ceiling*. The 
provision of S. 5 (1) results m discrimination between 
persons equally circumstanced. S. 5 (1) is violative 
or the fundamental right enshrined in Art. 14 o f 
the Constitution. As the section is the basis of Chap- 
ter 2 of the Act, the whole Chapter must fall along 
with it. AIR 1902 S C 723, Rel. on. The provisions 
contained in S. 50 read with Sch. 3 of the Act 
with respect to compensation are discriminatory and 
violate Art. 14 o! the Constitution. AIR 1902 S C 723, 
Rel. on. Ss. 5 ano 50 are the pivotal provisions of 
the Act, and ir they fall, then the whole Act must be 
struck down as unconstitutional. The working of 
the entire Act depends on S. 5 which provides for 
ceiling and S. 50 which provides for compensation. 

If these sections are unconstitutional, the whole Act 

must fall. A. P. Krishnasvvami Naidu v. State of 
Madras, 1964 Cur L } (S C) 224 : (1964) 1 S C W R 
580 i (1964) 2 SCA 732 : (1965) 1 S C J 239 : (1965) 

1 Mad L j (S C) 14 : (1965) 1 Andh W R (S C) 14 • 

(1964) 7 S C R 82 : AIR 1964 SC 3515 (1517 1518* 
1519) (Prs6,S, 9). ' ' 

'5-Arts. 14, 31-B and Sch. 9, Item 10—Discrimi¬ 

natory enactment — Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 1948), S. 45 — 
Act is protected by Art. 31-B read with Sch. 9, 
Item 10 of the Constitution — S. 45 of the Act is not 
void. 

The attack on the validity of S. 45 of the Act 
on the ground of its contravening the provision of 
Art, 14 of the Constitution is not open to the appel¬ 
lants in view of Art. 31-B which provides inter alia 
that none oi the Acts specified in the Ninth Schedule 
nor any of the provisions thereof shall be deemed to 
oe void or ever to have become void on the ground 
that the Act takes away or abridges anv of the rights 
conferred by anv provisions of Part 3/ Article 14 is 
in that Part of the Constitution. The Act is men¬ 
tioned at item No. 10 in the Ninth Schedule The 
provisions of S. 45 of the Act are not void. Raja 

u v *c^ UV J a - P° P v a ^ ris , hna Yachendra v. Raja 
V. V, S. K. Krishna lachendra, (1964) 1 M L 1 (SO 

106 : (1964) 1 Andh W R (S C) 106 : (J964) 1 S C I 

362; (1963) Supp 2 S C R 280 : AIR 1963 S C 842 
(848) (Pt D) (Pr 26). 

Art. 14 — Madras Estates (Abolition a D d Con- 
versiori into Ryotwari) Act (26 of 1948), S. <*5 (4) — 
Validity. v 

Unlike members of an ordinary Hindu Mitakshtra 
iamily, junior members have no interest in an im¬ 
partible estate except a right to receive maintenance 
on account of the custom as developed in course of 
time. There is no question of the Act 26 of 1948, 
depriving the junior members of any right possessed 
by them prior to the Act or the Act making a discri¬ 
mination between one class of persons and another. 


Even otherwise, a law based on classification which 
ls reasonable having regard to the object to be 
attained cannot be said to contravene Art. 14 of the 

Andh W R 5901 AIJR 1955 Andhra 
264 (2/0, 271) (Pt H) (Prs 27, 28) (DB). 

m ' n ^ r ! S j ^ 220 an( * 32 — Discrimination in assess- 
ment of land revenue on similar lands — Classifica¬ 
tion Power of High Court under Constitution — 
(Tenancy Laws - Madras Estates (Abolition and 

(2)an C d *26 (b)*) Byotwari) Act (26 of ^948), Ss. 67(1) 

It is no doubt true that a Civil Court has no autho* 

nty to decide any question as to the rate of land 

revenue payable to the Government and lay down 

what the proper rate of assessment is in respect of 

any particular land. But the validity of an assessment 

by Government can be questioned under Art. 220 or 

under Art. 32 of the Constitution on Ihe ground that 

it is in a particular case discriminatory. Likewise, 

even where the basis of assessment is opposed to the 

principle embodied in Art. 14 of the Constitution, 

appropriate relief can be granted under the above 
Articles. 

It cannot of course be denied that the Government 
is entitled to make a classification of lands for the 
purpose of assessment, dut it is equally obvious that 
such a classification must be related to the purpose, 
namely, the levy of land revenue. Otherwise it would 
be an arbitrary division and not a proper classifica- 
tion. AIR 1951 S C 318, Rel. on. 

Heldj that the discrimination made in the instruc- 
tions issued under S. 67 (1) and (2) of the Madras 
Act 20 of 1948, on 10-0-1950, for fixation of land 
revenue for different classes of lands falling under 
b. 23 (b), including the private lands of landholders 
between ryoti lands and private lands in the parti¬ 
cular case, namely, where the ryoti land to be com- 
pared bears a grain rent, could not be justified on any 
principle of valid classification and that just as in the 
case of rjoti lands bearing cash rent such rent was 
taken as that which should be adopied likewise in 
the case of grain rent land the rent as converted in 
the manner provided for ryoti land could be well 
adopted in the case of private lands also. 

(The State was directed to refrain from adopting 
the principle oi imposing assessment at the highest 
ryotvvari rate in the district cr the taluk on private 
land in a village in which the ryoti lands of a similar 
class bear only a grain rent.) ILR (1955) Mad 233 : 
(1954) 2 M L J 636 : 67 Mad L W 754 : AIR 1954 
Mad 1078 (1079, 1080) (Frs 4, 5, 6) (DB). 

Mysore Acts. 

~ Art. 14 Scope — Notification issued under 
Mysore Inams Abolition Act — Notification under — 
Validity — If offends Article — (Mysore (Personal 
and Miscellaneous) Inams Abolition Act (1 of 1955), 
Preamble). 

If the policy and object of the Act can be discover - 
ed out of the four corners of that Act including the 
preamble, and discretion is vested in the Government 
to make a selection in furtherance of that policy and 
object for the application oi the Act, then the provi¬ 
sion conferring such power is not void as offending 
Art. 14. AIR 1950 S C 139 and AIR 1954 Mad 090, 

Foil. The mere fact that the State Government has 
taken oyer some of the estates for the present by a 
notification which may appear to amount to a dis¬ 
crimination, would not be sufficient to render the 
notification invalid. It will have to be shown that the 
notification was made in bad faith. The object and 
purpose of the Mysore Inams Abolition Act, is to 
provide in the public interest for the abolition of 
personal inams and certain miscellaneous inams in 
(the Mysore Area) except Bellary District. The Noti¬ 
fication made under the Act is clearly in furtherance 
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of that policy and it was not issued in bad faith. 
The Notification is not, therefore, void as offending 
Art. 14 of the Constitution. 37 Mys L J 312 : ILK 
(1958) Mys 531: AIR 1959 Mys 222 (223,224) (Pt A) 
(Pr 4) (DB). 

-Ait. 14 — Mysore Inaras Abolition Act, if void — 

Minor inamdars do not get more favourite treatment 
than inamdars — (Mysore (Personal and Miscellane¬ 
ous) Inaras Abolition Act (I of 1955), Ss. 7, 9 and 
26). 

Apart from the fact that the minor inamdars can 
form a class by themselves as distinct from inamdars, 
the minor inamdars under the Act do not get a more 
favoured treatment than the inanidar. To all intents 
and purposes the position of a minor inamdar is the 
same under Ss. 7 and 9. No discrimination has been 
made in favour of the minor inamdar by virtue of 
S. 26 of the Mysore Act 1 of 1955. It cannot, there¬ 
fore, be held that tire Act is void under Art. 14 of 
the Constitution because minor inamdars get more 
favourable treatment than the inamdars under the 
Act. 37 Mvs L ] 312: ILK (1958) Mvs 531 : AIR 
1959 Mys 222 (226) (Pt E) (Pr 12) (DB). 

Orissa Acts. 

••-Art. 14 — Section 3 of Orissa Estates Abolition 

Act (1 of 1952) is not discriminatory. See Tenancy 
Laws — Orissa Estates Abolition Act, 1951 (l of 
1952), S. 3. AIK 1954 S C 139. 

-Art. 14 — Scope — Orissa Estates Abolition Act 

0 of 1952) — Validity and effect of — Land Ac¬ 
quisition Act — Distinction. 

It is not correct to say that the Land Acquisition 
Act and the Estates Abolition Act deal with the same 
subject-matter or with persons similarly *utuated. 
Hie Land Acquisition Act provides for the acquisi¬ 
tion ol all rights in land if that land is required for 
public purposes. The Estates Abolition Act, however, 
does not deal with acquisition of all rights in land, 
but only with the acquisition of the rights of inter¬ 
mediaries. The rights of the ryots and° the tillers of 
the soil are left untouched. If Government want to 
icquire only the rights of intermediaries, there is 
only one law under which they can proceed, namely 
Am Estates Aboihi v. Act. ILK (1957) Cut 299 : AIR 
1957 Orissa 2 IT i255) (Pt G) (Pr 20) (DB). 

Punjab and Pepsu Acts. 

*-Art. II — Discrimination-(Patiala and East 

Punjab States Lnion Aholitiun of Biswedari Ordin¬ 
ance (23 of 2006), S. 19). 

Or linance 23 of 2006 which gave the tenants the 
igbf to buy the shares that the landlords were to get 
out of the holdings -u partition,cannot 1)3 regarded as 
3 discriminatory legislation. Case law discussed. 
1LB (1954) Patiala 433: AIK 1953 Pepsu 161 (174) 
(Pt H) (Pr 39) (DB). ' 

[Overruled on another point in AIR 1963 S C 2227 

~ “Art. 14 ~ East Punjab Holdings (Consolidation 
md Prevention of Fragmentation) Act (L ol 1948), 
S. 18 (c) — Validity of — Section does not give un- 
fc'tered powers to State Government and is not ultra 
vires—AIR 1964 Punj 419 (FB), Rcl. on. 67 Punj L R 
153 : AIR 1965 Punj 269 (270) (Pt B) (Pr 5). 

Art. ] 4 — Punjab development of Damaged 
Areas (\ alidation) Act (VIII ol 1963), S. 2 — Estate 
abolition legislation — Certain schemes prepared 
under Punjab Development of Damaged Areas Act 
\X of Idol) struck down as invalid on technical 
grounds Subsequent legislation to validate the 
schemes — Ruht of filing objections in respect ol 
validated schemes not given afresh—Such right 
ivailable to other persons in respect of schemes 
framed alter validating Act was passed — No cl is - 
Veil. 37 I n. D. 75. 


crimination as regards right of filing objections 
against earlier and new schemes. 

Held on facts, that there was no question of dis¬ 
crimination against the petitioners, full opportunity 
was available to the petitioners to raise objections 
when the schemes were published and the entire 
procedure prescribed in the relevant Act was duly 
followed. No inherent defect was found in the 
schemes themselves, and the validating Act merely 
removed a technical defect which had been found to 
invalidate all the schemes that had been prepared : 
AIR 1953 S C 215, Disting. ILR (1964) 2 Punj 501 : 
AIR 1965 Punj 212 (214) (Pt A) (Pr 5) (DB). 

• Art. 14—East Punjab Holdings (Consolidation 
and Prevention of Fragmentation) Act (50 of 1948), 
S. 36 — Amendment of 8. 36 by Punj. Act 20 of 1953 
— Amending Act not reserved for assent by President 
but subsequent amending Acts reserved for and 
assented to by President — Effect of such assent on 
validity of S. 36-Art. 31A (1) is attracted — S. 36 of 
the Punjab Act is not void. See Ibid, Art. 31A. AIR 
1963 Punj 255 (FB). 

& -Art. 14 — Scope — Punjab Act (6 of 1957) — 

Constitutionality cf — Act is hit by provisions of 
Art. 14 of the Constitution. See Punjab Consolida¬ 
tion of Land Proceedings (Validation) Act (6 of 1957) 

S. 3. AIK 1959 Punj 8 (FB). 

[Overruled on another point in AIR 1959 S C 519.] 

-Art. 14 — E. P. Holdings (Consolidation and Pre¬ 
vention of Fragmentation) Act (50 of 1948), S. 42 
does not contravene any provision of the Constitu¬ 
tion and is not ultra vires—Tenancy Laws. See E, P. 
Holdings (Consolidation and Prevention of Fragmen¬ 
tation) Act (50 of 1948), S. 42. ILR (1959) Punj 
1596. 

-Art. 14 — East Punjab Holdings (Consolidation 

and Prevention of Fragmentation) Act (50 of 1948) 
does not contravene Art. 14. 

There is nothing to indicate that to persons simi¬ 
larly circumstanced in the Punjab in regard to whose 
lands consolidation is to take place a different law 
has been made applicable. Ilence from the mere 
fact that although under the Land Acquisition Act 
there is a procedure for reference to the District 
fudge and then an appeal to the High Court and the 
Supreme Court, no such provision is made in the 
impugned Act, it cannot be held that the East Punjab 
Holdings (Consolidation and Prevention of Fragmen¬ 
tation) Act contravenes Art. 14 oi the Constitution. 
57 Pua L R 63 : A I K 1955 Punj 161 (163) (Pt B) 
(Pr 5) (DB). 

Rajasthan Acts. 

-Art. 14 — Marwar Land Revenue Act (XL of 

1949), Ss. 81 to 86 — Settlement of rent when does 
not result in discrimination. 

The settlement of rent being taken up only with 
reference to portions of the area to which the 
Marwar Land Revenue Act applies by starting pro¬ 
ceedings for dillerent areas on different dates, does 
not necessarily result in different rates being fixed, 
and thus making for inequality such as is prohibited 
by Ait. 14 of the Constitution. Settlement operations 
can be conducted only by a specialised stall having 
technical knowledge and administrative experience, 
and it might be beyond the capacity of the State to 
undertake them lor the whole area at one and the 
same time. A I R 1954 S C 139 and A I R 1955 S C 
594, Rel. on. Kishan Singh v. Rajasthan State, 1956 
S C J 14 : (1955) 2 S C li 531: A I li 1955 S C 795 
(797) (Pt B) (Pr 5). 

G> -Art. 14 — Rajasthan l,and Reforms and Re¬ 

sumption of Jagirs Act (6 of 1952)— Validity . 
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The Act confers no power on the Government to 
grant exemption. All the jagirs therefore are liable 
to be resumed under S. 20, no option being left with 
the Government in the matter. It was the intention of 
the Legislature that all jagir lands should be resumed 
under S. 21. The provision that under S. 21 the 
State is authorised to resume different classes of jagir 
lands on different dates, and that must result in the 
law operating unequally was obviously dictated by 
practical considerations such as administrative con¬ 
venience and facilities for payment of compensation 
and cannot be held to be discriminatory. AIR 1954 
S C 139, Foil. Amar Singhji v. State of Rajasthan, 
1955 S C A 766 : (1955) S C J 523 i AIR 1955 S C 
504 (537) (Pt Y) (Prs 86, 87). 

•-Art. 14 Rajasthan Land Reforms and Re- 

sumption of Jagirs Act (6 of 1952)—Validity. 

It was contended that jagirs of the petitioner had 
been taken possession of by the State in 1949 under 
S. S-A of the Rajasthan Ordinance No. 27 of 1948 
which was held to be void under Art. 14, that the 
present Act came into force on 8th February, 1952, 
and that the Government having wrongly taken 
possession of the jagirs in 1949 under the provisions 
of the Ordinance, instead of returning them to the 
petitioners notified them first under S. 21 of the Act 
and thus managed to continue in possession, and 
that in the result, these jagirdars had been treated 
differently from the jagirdars in other States of 
Rajputana to whom S. 8-A did not apply and Art. 14 
had been contravened. 

Held, that the Mewar jagirdars having lost posses¬ 
sion under a legislation which had been held to be 
void the rights which they had over the jagirs until 
the date of the present notifications would remain 
unaffected, and do unequal treatment could result 
therefrom. And, moreover, the present Act makes 
no discrimination in the matter, as it applies to all 
the jagirs in Rajasthan. Amar Singhji v. State of 
Rajasthan. 1955 S C A 766 : (1955) S C J 523 : AIR 
1955 S C 504 (537) (Pt Z) (Pr 88). 

• -Art. 14-Estate abolition legislation — Reason¬ 

able classification—Section 8A of the Rajasthan Ordi¬ 
nance 27 of 1948 violates Art. 14 and is declared void. 
See United State of Rajasthan Jagirdars (Abolition of 
Powers) Ordinance (27 of 1948), S. 8A. (Inserted by 
Ordinance 10 of 1949 and Amended by Ordinance 
15 of 1949). AIR 1954 S C 297. 

• -Art. 14— Rajasthan Act (6 of 1952) — Validity 

of. See Rajasthan Land Reforms and Resumption of 
Jagirs Act (Q of 195k;, S. 1. AIR 1954 Raj 291 (FB). 

-Art. 14—(Rajasthan) Ordinance (10 of 1949), S. 4, 

(Rajasthan) Ordinance (15 of 1949), S. 3 and (Rajas¬ 
than) Orainan:e (27 of 1948), S. 8A — Discrimina¬ 
tion — No discrimination in Ordinances themselves 
but arising afterwards due to extraneous circum¬ 
stances such as subsequent integration of Rajasthan 
in April and May in 1949 in present Rajasthan, 
other States having no such law — Inequality arising 
between jagirdars of one part of Rajasthan with 
those of other paits after integration — On 26th 
January, 1950 when Constitution of India came into 
force any law which was in force in Rajasthan and 

which denied to any person equality before law or 

equal protection of law became void to that extent_ 

Discrimination could not be justified on the ground 
of classification — S. 8A introduced in Ordinance 27 
of 1948 by S. 4 of Ordinance 10 of 1949 and the 
amendment to S. 8A by S. 3 of Ordinance 15 of 1949 
have now become void under Art. 13 (1) read with 
Art 14 of the Constitution. 1952 Raj L W 81 i I CR ] 

1951) 1 Raj 888 i AIR 1953 Raj 22 (27, 28, 31) (Pt E) 
<Prs 20, 40) (DB). 9 9 , 


) Saurashtra Acts. 

' io^Tn r c' \\ ,7 Sa V r . a , sh !l a Land Reforms Act (25 of 
E 1951), S. 44 (3) and Notification of Bombay Govem- 

[ ment, D/• 12-12-1958 — Notification operating retros- 

3 £! C M 1V . f -/ T- Clear evidence of intentionof lefislature- 

Notification not ultra vires — S. 44 (3) does nor 

i c ? n,er unlimited and unfettered powers - Not ultra- 

- *'7 S '/o^ ee r ,nr^ C 7 Laws_Sa " rashtra Land Reform-* 

’ (DB) 25 ° f 1951> ’ S ‘ 44 (3) ' (,930) 1 Gu i L R 45 

• , Art ; 14 — Tenancy Laws — Saurashtra Land 
, Reforms Act (2o of 1951). Ss. 21. 22. 24 - Classifica- 
: tion of Girasdars into A, B and C class — Allotment 
ot lands to them is not discriminatory. Kalika Kumar 
y. Saurashtra State, 6 Sau L R 10 : A I R 1952 Sat-. 
114 (!22) (Pt G) (Pr 19) (SB). 2 L 

U. P. Acts. 

—-Art. 14 — U P. Imposition of Ceiling on Land 
Holdings Act (1 of 1901), S. 25 — Provision not dis¬ 
criminatory. See U. P. Imposition of Ceiling or* 

b a - n mrn dingS Act (1 ° f 1901,1 S - 25 - AI R 1965 AH 

I/O (UJd). 

— Art> R- lniposing of Ceiling on Land 

Holdings Act (1 of 1961), S. 7 - Violates Art. 14 of 
Constitution. See U. P. Imposition of Ceiling oir 

La_ n d H° ld,ngs Act (1 of 1961), S. 7. AIR 1965 All 
l/o (JJB). 

tTTJV 1- 14 ~ U -P- Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 6 (13)-Exemption under] 
is reasonable. See U. P. Imposition of Ceiling on Land 

H 0 _ ,d l?g s Acf u of 1901), s. 6 (18). A I R 1965 All 

1/5 (LJJd/. 

rTM Art ‘ 14 a 7 V,‘ P V I “P?? itlon of Ceiling on Land 
Holdings Act (1 of 1961), S. 6 (7) - Production of 

medicinal plants is a public purpose - Exemption 

granted under Cl. (7) of S. 6 is reasonable. See U. P. 

Imposition of Ceiling on F,and Holdings Act (l of 

1961), S. 6 (7). A I R 1965 AH 175 (DB). 

—Art. 14 — U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961;-Validity — Provisions in 
so far as they do not apply to sugar plantation violate 

A rt. 14 — Provrsions can be separated from other 
portion of Act. 

Clause (vi) of S. 6 grants exemption to tea, coffee 
nnd. rubber plantations. Fhere are no extensive tea 
coffee and rubber plantations in Uttar Pradesh. So’ 
whether tea, coffee and rubber plantations are brought* 
within the scheme of the Act or are exempted, should 

make little difference to the general scheme of Sxim: 
ceilings on holdings in Uttar Pradesh. Under S. 7 of 
the Act, Keorii, Bcln, Ch<jmcli 2 nd Guiub fi 2 VG bscr 
exempted. These are very minor crops. Whether one* 
formally imposes ceiling on holdings of Keora, Bela. 
Chameli and Gulab or exempts them is a matter of 
little importance. Even if the Legislature were aware 
that Cl. (vi) of S 0 and a part of 8. / of the Aci are 
invalid, that circumstance would not have influenced 
the Legislature in passing the Act. These invalid 
provisions can be easily separated from the rest of 
the Act. It is not, therefore, necessary to strike down 
the whole of U. P. Act 1 oi 1961. 1963 Ail L J 793 : 

1963 All W R (H C) 669 : I L R (1964) l All 211 : 

A I R 1965 til 175,182) (Pt J) (Pr 34) (DB). 

Art. 14—Scope — U. P. Za.nindari Abolition and 
Land Reforms Rules (1952;, R. 209 — Validity. See 
Tenancy Laws U. R. Zamindari Abolition and Land 
Reforms Rules (1952), R. 115-C. AIR 1958 All 97. 

Art. 14—Reasonable classification — Validity o5 
U. P. Act (31 of 1952)—(Tenancy Laws—U. P. Land 
Reforms (Supplementary) Act (31 of 1952k 

It is always open to the Legislature to lay down a- 
reasonable classification for application of a parti- 
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cular law and if no distinction or discrimination has 
been made within the members of a particular class 
the legislation cannot be said' to be discriminatory. 
By U. P. Act (31 of 1952) no discrimination has been 
made as amongst persons in possession in 1359 Fasli 
and the same provisions of law have been made appli¬ 
cable to all such persons. They are a class in them¬ 
selves and the classification is based on good reasons. 
Thus, the Act not being discriminatory is not invalid 
under Art. 14 of the Constitution. 1957 All L I 69(i : 
1957 All VV R (HC) 703:1 L F (1957) 2 All 320: AIR 
1957 All 549 (552) (Pt C) (Pr 11) (DR). 

[Overruled on another point in A I R 1903 S C 
1019]. 

~—Art. 14—Equality before law —Prospective opera¬ 
tion of statute — U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951;. S. 344 —Rules under, R. 01 
—Art. 14—If contravened. 

No law is rendered unconstitutional simply because 
it does not purport to be retrospective. The division 
of acts into pa'ff acts and future acts for the purposes 
of giving effect to a statute is a reasonable classifica¬ 
tion. If a statute is made applicable only to future 
acts, the distinction between future acts and past acts 
is not unreasonable or arbitrary. 

The amendment of R. 61 framed under S. 344 of 
U. P. Act (1 of 1951) does not contravene the 
guarantee of equality before the law. A I R 1953 S C 
394 : 1953 S C J o63, Rel. on. 1950 All L ) 244 t 

1950 All W R (If C) 838 : A I R 1956 All 413 (414) 
(Pt B) (Pr 4). 

-Art. 14 —Estate abolition legislation—Territorial 

discrimination—U. P. Zamindari Abolition anchLand 
Reforms Act (1 of 1951), 8s. 2 and 10—Notification 
No. IS 3 0/A-10G0-5 3—Validity. 

The U. P Zamindari Abolition and Land Reforms 
Act was extended to the area which was comprised in 
the erstwhile Banaras State on 13-6-1953 under 
Notification No. 1830/IA-1060-53. with certain modi¬ 
fications. The modification ol S. 10 when applying it 
to those areas which were comprised in the erffwMle 
Banaras State was beyond the scone of tho powers of 
the Government of Uttar Pradesh under S. 2, U. P. 
Zamindari Abolition and Land Reforms Act and was 
also void as offending against Art. 14 of the Consti¬ 
tution. Consequently, Notification No. 1830/rA-1060- 
53, dated 30-6-1953, is quashed to the extent that it 
applies 8. 10 to the territories of the former Banaras 
State as defined in the Banaras State (Administration) 

Ordfr, 1949, with the modifications made in that 
Notification. 

The course adopted by tho State Government in 
doing away with the protection granted to persons 
assessed to local rates to the extent of the amount 
assessaole on land revenue of R s . 250 or less must be 
11 ? a modification which was not required by 
the different circumstances. This modification was in 
no way related to the difference in the manner of 
assessment of land rovenue and local rates in the two 
areas. Further, toe modification made by the Govern¬ 
ment of Uttar Pradesh when applying S 10 was in 
no way required by the difference in the manner of 
acquiring or holding sir in the two areas. 

Section 10 applies to sir alone and not to khud- 
kasht and any modification made in it should be 
justified by difference in circumstances relating to sir 
rights paying no regard to khudkasht rights at all. 

The result of applying S. 10 with the modification 
made by the Government of Uttar Pradesh is that 
intermediaries holding sir land in the erstwhile 
Banaras State paying the same amount of land revenue 
or assessed to the same amount of local rate would 
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not acquire bhumidhari rights in their land, whereas 

their counterparts in the areas comprised in the dis¬ 
trict of Banaras would acquire such rights. This is 
clear discrimination between sets of persons cimil ar ] y 
situated. 1955 All L J 795 : A I R 1955 All 546 (547 
548, 549) (Prs 1, 3, 5. 6, 7). ’ 

-—Art. 14 — U. P. Zamindari Abolition and r and 
Reforms Act—Principle of compensation — Question 
decided by Supreme Court — It cannot be reagitated. 
See Tenancy Laws — U. P. Zamindari Abolition and 
Land Reforms Act (1 of 1951). A I R 1953 All 92 

•-Art. 14 —Equal protection of laws—Meaning— 

S. 4 (2), U. P. Act 1 of 1951 if contravenes Art 14 nf 
Constitution. 

“Equality before the lav/” has not the same m-aning 
as "the equal protection of the laws.” The form * 
may be defined as the equal subjection of all persons 
to the ordinary law of the land and the latter as the 
protection of equal laws. The protection of eoual 
hws does not mean that all laws must be uniform 
but it does require equality of treatment under like 
circumstances and conditions. 

‘‘The equal protection of the laws” does not pro¬ 
hibit legislation which is limited either in the objects 

to which it is directed or by the territory within 
which it is to operate. 

Section 4 (2), U. P. Abolition of Zamindari and 
Land Reforms Act, 1950 (1 of 1951) does not offend 
Art. 14 of the Constitution as it cannot be said that 
such c.assification as may result from S. 4 does 
not rest on a reasonable basis. Raia Surva Palslnzh v. 

U. P. Government, 1051 All L I 365 : 1951 R D m C) 
122 : 1951 All W R (H C) 317 : A I R 1951 All 6*74 
(690, 691) (Pt S) (Prs S3, 86, 88) (FB). 

Other Acts. 

® “"Art. 14—Slum Areas (Improvement and Clear 
ance) Act (1956), S. 19-Constitutionality - Does not 
violate equal protection of laws guaranteed by Art '4 
of Constitution—There is enough guidance in Vet for 
exercise of discretion by competent authority' under 

, , '}> 19 (°) n ? ( invalid on ground of excessive 

delegation of legislative power. See Slum Areas 

(Improvement and Clearance) Act (1956) S 19 \ r n 

1961 S C 1602. h 1 A 1 n 

• Art. 14 — West Bengal Land Develorvnpr* on I 
Planning Act (21 of 1948), S. 7—Validity of-rt does 

n A C g nt R raV o en VA P ° f I' 1 ? Constitution-Effect of 

^ ee W est Bengal I,and Development and 
Planning Act (21 of 1943), S. 7. (19GI) ] S C I 
A f R 19G1 S C 1G. t i - L J —>5 i 

“ Art. 14 — Tenancy Laws-Bombay (Sauraihfn 

65 of 1959)* A’ 31 ? ff bolitio ? Act ^om. 

bo ot 19o9), S. 4 - Validity of Act - ft tails within 

scope of Art. 31-A - Tt cannot be challenged on 

grounds covered by Arts. 14 and 31 - The Net °s 

vabd. bee llud, Art. 31-A. A I P, 1902 Cuj 297 (,jBt 

7 T'Vg’ ^ an< !. Bombay (Saurashtra Area) 

A ghat 1 enure anc Ijaras Abolition Act (I>opn ? vy 

of 1959), 3. 4 - Abolition of lj ara9 _ The Abn! 

Act, 1959 is not discriminatory — Public UU r ose 

mcanms of - Acquisition of Ijara lands is for nublie 
purpose. 1 UUI,C 

... T !} e ff uase 'public purpose' in Art. 31 of »he Cons¬ 
titution has to be construed according to the snirif 
of the times in which a articular legislation is^' n! 
acted and .so construed, acquisition of estates (or th 
purpose of preventing concentration of huge blcokt 
of land ini the harn.s of a few individuals or to do 
away with intermediaries is for t nt.M.v ' ° 

AIR 1952 SC 252, Foil publ,c P^Poso. 

The Bombay (Saurashtra Areo) Achat Tpm j 
I jaras Abolition Act, 1959, is limited in i, 

to the area of Saurashtra in the State of Bombay*be’ 
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cause Aghat tenure and ijaras in respect of lands 
existed in that area only. Therefore, there is no 
question or any discrimination in the sense that the 
Act applies to one particular area and not to the rest 
ot the State of Bombay. Since all the Aghat tenures 
and all the ijaras are .sought to beabolished and the 
object ot the enactment is to do away with all the 
intermediaries between the State and the tiller of the 
soil it is not possible to uphold the contention that 

5?^! s ^ pubIic pUrpose P rotecfc ing the enactment. 
(1961)2 GujL R 454; A Ill 1962 Guj 297 (302) 
(Pt D) Pr 12) (DB). 1 


- Art. 14 — Manipur Land Revenue and Land Re- 
forms Act (oo of 1960) v S. 14 (2) does not confer arbi- 
trary powers on Administrator and is not uncons¬ 
titutional. See Manipur Land Revenue and Land 

Reforms Act (33 of 196.)), S. 14 (2). AIR 1965 Mani- 
pur 3o. 

•7 Arts. 14 and 31 ( 2 ) — Scope—Bihar Act (30 of 
19oU) — if void as contravening Arts. 14 and 31 (2). 
See Bihar Land Reforms Act (1950). AIR 1951 Pat 
91 (SB). 


\ Constitution of India. See Houses and Rents 
Bombay Rents, Hotel and Lodging House Rates 
Control Act (46 of 1947), S. 4. AIR 1954 S C 153. 

Houses and Rents—Bombay Rents Hotel 
and Lodging House Rates Control Act (57 of 1047), 
U ^ction cioes not offend against Art. 14 of 
^ Const-tution - See Houses and Rents-Bombay 

(57 of V<547) a i' d a Lodging House Rates Control Act 
(5/ ot 1947), S. 4 ( 1 ). AIR 1953 Bom 170 (DB). 

Delhi and Ajmer Merwara Acts. 

?* f If ‘"Ai Delhi Ajmer Rent Control 

Act Is not unconstitutional as violative of Art. 14 

fro! Artno ai i d ,£® n , ts r Delhi and A imer Rent Con- 
trol Act (19 of 194/), S..7-A. AIR 1963 S C 1060. 




Art. 14—“Equal protection of the laws’’ 

l _ • l » • • r i • i t i . _ 


A - 

- -- - —^ 'a — — r* v wvv^.vn vi euc iav>5 ^ 

Class legislation is forbidden but not classification. 

Per Reuben and Das, JJ. — The guarantee of the 
equal protection of the laws means the protection of 
equal laws. It forbids class legislation, but does not 
forbid classification which rests upon reasonable 
grounds of distinction; it merely requires that all 
persons subjected to such legislation shall be treated 
alike under like circumstances and conditions both 
in the privileges conferred and in the liabilities im¬ 
posed. Mathematical nicety and perfect equality are 
not required and one who assails classification must 
carry the burden of showing that it does not rest upon 
any reasonable basis. AIR 1951 S C 41, Rel. on. 

Per Reuben J. — Classification is permissible but 
it must be on a principle which bears some relation 
to the object sought to be attained. The object of the 
Bihar Land Reforms Act, 1950, is the giving of com¬ 
pensation that is, something which will represent the 
value in money of the property that is being acquired. 
It is not a reasonable classification which assesses 
that value at twenty times the net income in the case 
ot the poor man and three times in the case of the 
rich man. The principle of progressive taxation does 
not apply to compensation for land acquired. Maha- 
rajadhiraj Sir Kameshwar Singh v. Stateof Bihar, ILR 

30 Pat 454 : AIR 1951 Pat 91 (108, 111, 123) (Pt D) 
(Prs 42, 53, 98) (SB). 

-Art. 14 — Tenancy Laws —Tripura Land Re¬ 
venue and Land Reforms Act (XLHI of 1960), Chap. 
XI and S. 134 (1)—Violation of Arts. 14, 19 and 31 of 
Constitution cannot be urged in view of Art. 31-A. 
See Tenancy Laws — Tripura Land Revenue and 
Land Reforms Act (43 of i960) Chap. 11. AIR 1963 
Tripura 1 . 

25. Rent reduction in estates. 

Ait. 14 — Scope — Madras Estates Land Reduc¬ 
tion of Rent Act, 1947, S. 3 (2-A)—Validity-Govern¬ 
ment notification fixing reduced cash rents in respect 
to lands paying cash rents and those paying waram 
rents in same estate — Differentiation on historical 
basis \Yhcthcr violates Art. 14. See Tenancy Laws 
— Madras Estates Land (Reduction of Rent) Act (30 
of 1947), S. 3 (2-A). AIR 1957 Andh.Pra 466. 

26. Rent control and eviction laws. 

Bombay Acts. 

•■—Art. 14—S. 4 of the Bombay Rents, Hotel and 
Dodging House Rates Control Act, 1947 and S. 3-A of 
the Bombay Housing Board Act, 1948 do not contravene 


Art. 14 Classification of premises into old and 
newly constructed premises and prescribing different 
procedures for fixation of standard rent does not 

Ar? 3 ! f of egual protection guaranteed by 

Art. 14 of the Constitution. See Houses & Rents—Delhi 

and rtjmer-Merwara Rent Control Act (19 of 1947), 
b* 7-A. AIR 1962 S C 646. h 

rTArt; 14-Delhi Rent Control Act (59 of 1958), 

* i ir' Provision does not contravene the 
Article—Reasonable classification. 

Section 6 ( 1 ) (B) ( 2 ) of the Delhi Rent Control Act 
does not contravene the provisions of Art. 14 of the 
Constitution because it provides (1) several methods 
ot arriving at the standard rent of what might be 
similar premises and it is unfair and arbitrary to 
make any distinction between buildings first let be- 
tore the 2nd of June, 1944 and premises let after that 
date and ( 2 ; because of the distinction made by it 
even ia the case of premises first let after the 2 nd 
June, 1944 between those of which the rents had 
already been fixed under the Acts of 1947 or 1952 
and the others. As for the choice of 2nd June, 1944 

as the relevant date, it cannot be said that there is an 
arbitrary selection. 

By according recognition to the rents fixed under 
the diifeient provisions of the earlier enactments by 
second schedule with certain permissible additions 
S. 6 (1) (B) (2) does not provide several different and 
unequal methods of arriving at the standard rent. 
Actually the section onl}-* provides one method of 
arriving at a standard rent in respect of premises 
which have not been let before the2nd June, 1944 
and which have not already had their rents fixed 
under the earlier enactment on the basis of the cost 
of construction of the premises- It is a reasonable dis— 
tinction to accept the rent fixed after litigation under 
the earlier enactments with certain permissible addi¬ 
tions which have evidently been introduced to meet 
the constant trend towards the inflation. So long as 
all persons litigating at the same time receive the same 
treatment at the hands of the law, there is no in¬ 
fringement of Art. 14 where there is a change in the 
law to the advantage of one party or the other in res¬ 
pect of a particular right. 

Control of rents and evictions is made necessary 
because the demand for accommodation exceeds the 
supply. It is therefore legitimate for the Act to en¬ 
courage new construction to meet the needs of the 
expanding population of Delhi. One of the obvious 
oojects of S. 6 itself is to encourage new construction 
to meet the needs of the expanding population of 
Delhi, the shortage of residential and other accom¬ 
modation being notorious. Such ‘being the case it is 
not unreasonable to permit a larqe increase of rents 
already fixed in respect of such premises or to base 
the standard rent being fixed under the 1958 Act at a 
slightly higher percentage of the cost of construction 
in the case of such buildings. 66 Punj L R 784 : ILR 
(1964) 2 Punj 111. 
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-Art. 14—Houses and Rents — Delhi Rent Control 
Act (59 of 1958), S. 22—Constitutional validity. See 
Houses and Rents — Delhi Rent Control Act (59 of 
1958), S. 22. ILR (1962) 2 Punj 280. 

•-Art. 14— Scope — Deihi and Ajmer-Merwara 

Rent Control Act — Validity. See Houses and Rents— 
Delhi and Ajmer Merwara Rent Control Act (1947), 
S. 7.A and Sch. IV. AIR 1959 Punj 381 (FB). 

-Art. 14—Validity of S. 7 A, D. and A. M. Rent 

Control Act, 1947. See Houses and Rents— Delhi and 
Ajmer-Merwara Rent Control Act (19 of 1947', S. 7-A. 
AIR 1955 Punj 5 (DR). 

M. P. Acts. 

-Art. 14—Madhya Pradesh Accommodation Con¬ 
trol Act (41 of 1981), S. 3 (2)— Rent Control Legisla¬ 
tion - S. 3 (2) of Act cannot be struck down as viola¬ 
tive of Art. 14 of Constitution — Exemption under 
section cannot be granted to defeat provisions of Act 
— Burden of proving that order was legal lies on 
Government —A I R 1961 S C j731, Rel. on. 1964 Jab 
L J 628 : 1965 M P L T 188 : A 1 R 1965 Madh Pra 
160 (164. 165, 166) (Ft B) (Prs 10, 11, 12, ]5) (DB). 


Art. 14—S. 3 of Madhya Bharat Public Premises 
Eviction and Recovery of Rent Act (27 of 1951) 
—\ aridity —Section not ultra vires Art. 14 on ground 
of discrimination as between two classes of tenants, 
one holding under government and the other holding 
under private landlords. A I R 1958 Madh.Pra 330, 
Pol] ; A I R 1950 All 507, Diss. from. 1961 M P L J 
1228 : 1961 Jab L J 256 : ILR (1962) Madh Pra 57. 


Art. 14 — Scope — Madhva Pradesh Government 
Pren.nes (Eviction) Act (16 of 1952) —Validity — Act 
does not violate Art. 14 and is not unconstitutional. 
See Houses and Rents —Madhya Pradesh Government 
Premises (Eviction) Act (10 of *1952), S. 3. A I R 1958 
Madh Pra 330 (DB). 


—- Art. 14—Scope —Differentiation between tenants 
c f Govt rnment and tenants of private persons —Vali¬ 
dity Summary power of eviction given to Compe¬ 
tent Authority —It violates, Art. 14. ' See Houses and 
Bents— M. P. Government Premises (Eviction) Act 
119o2). S 3 (l) (a) (ii). (1958) M P L J (Notes) 9. 

Madras Acts. 


® Arts. 14 and 226 — Rent Control legislation — 
} ' es * etl in Government to exempt particular 
building or buildings trom operation of Act - Whe- 
thei oHends Art. 14— Madras Buildings (Lease and 
Rent Control) Act (25 of 1949), S. 13- Constitutiona- 
jkv Individual orders of Government passed under 
V -subject to judicial review, under 

Art 220 —Grounds on which exemption cannot be 

j UStll icd • 

Any individual order of exemption passed bv the 
mveinment can be the subject of judicial review by 
the Courts for finding out whether (a) it was discrimi¬ 
natory so as to oil end Art. 14 of the Constitution, (b) 
t order was i.oudo on grounds which were germane 
or relevant to the policy and purpose of the Act, and 
(c) it was not otherwise mala tide. A I If 1958 S C 538 
and A I R 1957 S C 510, Foil. 

Where an individual order of Government exempt¬ 
ing certain premises was passed for reasons which 
did not fall within the purpose for which the power 
was conferred by S. 13 of the Act, the order itself 
would b. one disciimioatory of the tenant occupying 
the premises as violating his fundamental right to 
equaL protection of the laws. In such an event 
Art. 226 would be available to set aside such an order’ 

Even if the order did not violate Art. 14, the High 

Court does not lack power under Art. 220 to set aside 
an ultra vires Older vitally affecting a person’s right 
to statutory protection against eviction. 


Majority view (Sarkar and Dass, J J., contra) : 

Where the exemption granted is not of any class of 
buildings which would ex facie disclose a classifica¬ 
tion, but the exemption is of a specified building 
owned by A or in which B is a tenant, then prirna 
facie it would be discriminatory. 

j 

Held, that the reasons given by the Government in 
the instant case for the order were not germane to the 
purpose or policy of the Act and, therefore, outside 
the power conferred on them by S. 13 of the Act. 
When it is alleged that the power was used for a pur¬ 
pose other than achieving the object for which the 
power is granted, the initial onus must be on the party 
which alleges abuse of power and there must be 
prirna facie evidence in support of the allegation. It 
is only then that the onus may shift. 

4 he purpose of the Act, quite clearly, is to prevent 
unreasonable eviction and also to control rent. These 
two purposes are intertwined. Therefore, when there 
is no risk of an opportunity arising in which a land¬ 
lord may be able to realise illegal rent or premium, 
an eviction may not be unreasonable. 

4 fie difficulties of a tenant on eviction do not 
decide what is or is not ‘unreasonable eviction’. The 
wo rd ‘ unreasonable' necessarily connotes a considera¬ 
tion of all the circumstances including the conduct of 
parties in order to find out what is unreasonable. 
Coder S. 13 it is the duty of the (Government to take 
into consideration all the relevant circumstances of a 
particular case or class cf cases in order to determine 
if the protection of the Act given to the tenant or 
tenants concerned should be withdrawn. The section 
is applicable not merely to institutions like hospitals 
or schools, but may be applied to other cases also, 
where there is no question of any unreasonable evic¬ 
tion of the tenant, or where prevention of eviction 
itself may be unreasonable. 

Held, that the Government's action in exempting 
the premises in question from the operation of the 
Act was within the scope of the Act. P. f. Irani v. 
.State of Madras, (1962) I S C T 194 : (1962) 1 Mad 
LJ (SC) 92: (1962)1 An W R (SC'92: (1962) 2 
S C R 169 : A I R 1961 S C 1731 (1737. 1738, 1739, 
1740, 1742, 1743) (Prs 12, 13, 14, 17, IS, 21, 31, 32, 

3 3). 

—Art. 14— S. 13 of Madras Buildings (Lease and 
Bent Control) Act, 1949, is not inconsistent with 
Art. 14 and is not void. See Houses and Rents —Mad¬ 
ras Buildings (Lease and Rent Control) Act <25 of 
1949), S. 13. AIR 1954 Mad 690 (DB). 

-Arts. 14 and 19 —if offended by order of Govern¬ 
ment exempting a house from provisions of Madras 
Buildings (Lease and Rent Control) Act. See Houses 
and Rents —Madras Buildings (Lease and Rent Con¬ 
trol) Act, S. 13. 'AIR 1953 Mad 351. 


Mysore Acts. 

© Art. 14 — Houses and Rents — Mysore House 
Rent and Accommodation Control Act V XXX of 
J 9.51). S. 3 (o)(a)—Validity— Does not impose unreason¬ 
able restriction on fundamental right to property — 
Does not violate Art. 14 of Constitution. See Houses 
and Rents—Mysore House Rent and Accommodation 
Control Act (30 cf 1951), S. 3 (3). A 1 R 1961 S C 
1523. 

- Art. 14 —Houses and Rents-Mysore Rent Control 

Act (30 ol 1951), S. 8 and R. 4 — Validity — R. 4 is 
not ultra vires of Art. 14. See Houses and Rent* — 
Mysore Rent Control "Act (30 of 1951), S. 8 (1965) 1 
Mvs L J 116 (DB). 1 


Arts. 14, 24o, 246—Extent of legislative powers 
Light to except from operation of law—Particular 
class of persons - Classification must be reasonable 
Equality between persons — Interpretation of — 
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Arf S % e n H ? U i S or?> eDt c and Accommodation Control 

(O0 of 1951), S. 20 is not unconstitutional— 

an n ^"‘f-Mysore Hou.«e Bent and Accom. 
modation Control Act (30 of 1951), S. 20. 

That the legislature has the power to make a law 

u . “c P, ar * lci: ' ar f opic and also the power to except 
out ol the operation of that law a particular class of 
persons or things is, incontrovertible, provided that 
class of persons or things excepted out of the opera¬ 
tion ot that law belonged to a reasonable classifica¬ 
tion based upon an intelligible differentia having a 

rationa, relationship to the object to be achieved by 

The furdamental principle underlying Art. 14 is 
that no one can insist on absolute equality and that 
what is guaranteed by Art. 14 is only equality bet¬ 
ween persons who are equally situated or circum- 
s anced. It might lead to many inconvenient results 
ana even in. many cases paralysation -of the govern¬ 
mental administrative machinery by insisting upon a 
lease created by the Government being governed onlv 
ny the provisions of the Mysore House Rent and 
Accommocation Control Act. Properties belonging to 
a State or to a local authority or to a public institution 
are properties which fall within a special classifica- 
t 10D : I h6 tenants of those properties cannot claim to 
e similarly circumstanced as tenants of properties 
beJonging to private individuals. The real basis of 
the differentia between the tenants of a private land¬ 
lord and the tenants of a State or a public institution 
like a muzarai institution is that in the very nature of 
things, the protection needed by the tenants of a 
private landlord is not needed in the case of the 
other category’ of landlords. Therefore, it cannot be 
said that S. 20 of the Mysore House Rent and Accom¬ 
modation Control Act, 1951, is liable to be struck 
down as unconstitutional or that it offends against 
the provisions of Art. 14. 

. ft cannot be said that the creation of the exemption 
in the case of muzrai institutions was an improper 
exercise of power or impeded the furtherance of the 
policy of the Act or was mala fide. Nor can it be 
^aid that the exemption of muzrai institutions from 
the operation of the Act to any extent defeats the 
ooject or the purpose of the Act since those institu¬ 
tion.', and the leases created by them are such that 
tne tenants in whose favour those leases are created 
do not require the protection of the Act as the tenants 
of private landlords do. A I R 1954 S C 153, Rel. on.; 

A 1 R I9 ° 4 Mad 0 9 9 . Disting. (1963) 1 Mys L J 444 
(OR). 

Punjab Acts. 

14 and 19 :(1) (f) — Punjab Public Pre¬ 
mises an Land (Eviction and Rent Recovery) Act 
(31 o, I9 .t 9)—v alidity—Does not contravene Arts. 14 
or 19 (1) (f) — Provisions of Act are not violative of 
principles of natural Justice. 

Class legislation is not prohibited by Art 14 of the 
Constitution if within its ambit it uniformly affects 
persons in similar situations. So long as there is 
equality under similar conditions and among persons 
similarly situated, there is no infringement of Art. 14. 
Persons within the same class are subject to similar 
obligations and privileges in like circumstances, 
ouch persons are on equal footing and law which 

makes a discrimination between them will certainly 
infringe Art. 14. 

c annot he said that tenants of public premises 
and those of private premises do not form separate 
classes. The distinction is rational rather than arbi- 
trary and the lessors of public premises can reason¬ 
ably torni a class apart from private persons leasing 

S1 j\ larici ’ A ,aw such as Pu njab Act (31 ot 

winch provides for eviction of unauthorised 
cupants and for the recovery of rent or damages in 


respect of public premises as arrears of land revenue 
operates in respect of a distinct class which has a 
specified and distinct interest. The difference war¬ 
ranting a classification is real and substantial and 
bears just and reasonable relation to the object of the 
legislation in accordance with the test laid down by 
the Supreme Court in A I R 1954 S C 153 and A I R 
1953 S C 91; AIR 1954 S C 545 and A l R 1952 S C 
75. The line of demarcation between public premises 
and private premises is distinct and the segragation 
has for its basis a reasonable differentia. Punjab Act 
(31 of 1959) cannot therefore ba impugned as viola¬ 
tive of the provisions of Art. 14. AIR 1963 S C 222 
and A TR 1901 SC 828, Rel on. 

It could not be the intention of the Legislature to 
permit the general law regarding eviction of tenants 

° ver an .^ ^ ie s P e cial law (Punjab Act 3i of 
iypy) to co-exist There is repugnancy regarding 
eviction and it is not possible to harmonise the two, 
as bolh cannot be extant simultaneously. Hence the 
contention that the Punjab Act makes a discrimina¬ 
tion between occupiers of public premises inter se 
a uci therefore violates Art. 14 inasmuch as it enables 
the Government to pick and choose and single out 
particular tenants for being proceeded against under 

the Punjab Act and others under ordinary law is 
without foundation. 

The provisions of Art. 19 (1) (f) are not attracted to 
the case of a person who remains in possession of a 
public premises as a tenant holding over after the 
termination of a contractual tenancy. AIR 1957 S C 
599, Rel. on. The procedure laid down by the Punjab 

Act does not militate against the rules of natural 
justice* 

The Punjab Act cannot be deemed to be violative 
of any fundamental right on the ground that the 
appellate authority vests in the Commissioner and not 
in the District Judge. A T R 1961 Punj 98, Rel. on. 
Northern Lidia Caterers Private Ltd. v. State of 
Punjab, 65 Punj L R 344 : I L R (1963) 1 Punj 761 1 
AIR 1963 Punj 290 (294, 295, 296, 297) (Pt A) 
(Prs IS, 19, 22, 23, 25, 23) (FB). 

" Art, 14 Rent control legislation — Power con¬ 
ferred on State Government to exempt particular 
building or class of buildings from operation of 
statute Mere fact that power is capable of abuse is 
no ground for striking down power as discriminatory 
under Art. 14 — East Punjab Urban Rent Restriction 
^ d 1949), S. 3 — Cannot be struck down as 
offending Art. 14, if the power has not been abused. 

A l R 1954 Mad 690 and AI R 1958 S C 538, Rel. on.; 
AIR 1960 Punj 170, Approved. I L R (1962) 2 Punj 
407 ; 64 Pun LRliAIR 1962 Punj 204 (213, 214) 

(Pt B) (Pr 19) (DB). 


Art. 14 — Classification and discrimination — 
Fast Punjab Rent Restriction Act (3 of 1949), S. 3— 
Notification under, exempting buildings constructed 
within specified period from operation of Act — 
Validity. 

In order to encourage the construction of build¬ 
ings, if it is considered necessary to exempt a parti¬ 
cular class of buildings from the operation of the 
East Punjab Urban Rent Restriction Act, it would be 
within the competence of the State Government to do 
so and if with this object in view the State Govern¬ 
ment exempts buildings, constructed within a specifi¬ 
ed period from the operation of the Act, it cannot he 
said to contravene the guarantee of equality before 
the law. The classification contemplated by the 
notification is neither arbitrary nor without rational 
basis. A I R 1960 Punj 176 (173, 179) (Pt C) (Pr 5). 

Rajasthan Acts. 

-Art. 14 — Rajasthan Premises (Control of Rent 

and Eviction) Act (17 of 1950)—Act not hit by Art. 14 
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-*>f the Constitution—-See Houses and Rents— Rajasthan 
5?remises (Control of Rent and Eviction) Act (17 of 
1950). AIR 1954 Raj 252 (DB). 

-Art. 14 -Applicability — Rajasthan Agricultural 

Rents Control Act violates Art. 14 of the Constitu¬ 
tion and is wholly void. See Rajasthan Agricultural 
Rents Control Act (19 of 1952), S. 1 (5). AIR 1954 Raj 
197 (DB). 

Saurashtra Acts. 

-Art. 14 —Houses and Rents— Saurashtra Rent Con¬ 
trol Act (22 of 1951), S. 4 (3)—Notification under — 
Validity of — Enquiry by Government for granting 
certificate—Nature of —Premises meant for boarding 
an 1 lodging students—Required for bona fide use and 
occupation for that purpose—Notification is not dis¬ 
criminatory — Exemption under it held available to 
premises. See Houses and Rents — Saurashtra Rent 
Control Act (22 of 1951), S. 4 (3). (1961) 2 Guj L R 
-372 • 

- Art. 'i 4— Scope—Houses and Rents — Saurashtra 

Rent Control Act (22 of 1951), S. 12 (4) — Does not 
violate Art. 14. 

While Art. 14 forbids class legislation it does not 
I or bid reasonable classification for the purpose of 
'egislation. in order, however, to pass the test of 
permissible classification, two conditions must be 
4u! filled, namely (i) that classification must be found¬ 
ed o , an intelligible differentia which distinguishes 
persons or things that are grouped together irom 
others who are ieit out of the group and (ii) that 
iiiferentia must have a rational relation to the object 
'Ought to be achieve l by the Act. What is necessary 
-s that there mu t be a nexus between the basis of 
classification and the object of the Act. AIR 1952 S C 
23 >, Rei. on. [die impugned penal clause (S. 12 (4)) of 
Saurashtra Act fulfils these conditions. The Act 
makc> no distinction between tenants as defined by 
the A et and the various procedural provisions includ¬ 
ing the classifications bear a reasonable relation to 
the object of the Act Art. 14 has therefore no appli¬ 
es t i o n. 9 Sau L R 199 : AIR 1956 Sau 58 (Pt E) (Pr 7) 
(Dip. 

vttar Pradesh Acts. 

-Art. 14 -*U. P. (Temporary) Control of Rent and 

Eviction Act (1047) (as amended by Second Amendment 
Act 9 i,'i 1951), S. J-A — Does not hit Art. 14 of Con- 
titudon. See Houses and Rents — U. P. (Temporary) 
Control of Rent and Eviction Act (1947) (as amended 
by Second Amendment Act 9 of 1951), S. 1-A. AIR 
1905 All 23 (DB). 

• -Art. 14 — U» P* Government Land (Eviction and 

Recovery of Rent) Act (29 of (953) — Validity —Act is 
n.. unconstitutional—Distinction made between re¬ 
covery of possession of Government and Public lands 
and private lands in unauthorised occupation, held 
reasonable - Act does not offend against Art. 14. I960 
All L j 52, Overruled. 

The U. P. Government Land (Eviction and Reco¬ 
ver of Rent; Act, 1953 (U. lh Act 29 of 1953) is con- 

c RLutional. 

f he Act was enacted to provide a speedier process 
G>r eviction from Government land of persons occu¬ 
py mg it without authority. The distinction that Act 
makes between persons trespassing on Government 
hind and persons trespassing upon private land does 
not offend against Art. 14. Land belonging to the 
’Government L land belonging to the entire public of 
the State. Consequently a law made in the interest of 
the entire public of the State caimot be said to be dis¬ 
criminatory. When a private land is occupied by a 
trespasser it is only the individual that suffers but 
when the land in unauthorised occupation of the 
Trespasser is Government land, it is the whole public 


of the State that suffers. Consequently a distinction 
made by the Legislature between loss caused to an 
individual and loss to the whole public by enacting 
a special procedure to be followed by Government in 
evicting trespassers upon Government or public land 
is a rational one. The Legislature while making a 
rational distinction between one class and another, 
however, is not required to state the basis for the dis¬ 
tinction in the preamble. Every presumption is in 
favour of the constitutionality of an Act and the 
onus lies upon one who assails it to show that it is 
unconstitutional. 

What Art. 14 restrains is not the normal exercise of 
the Governmental power but any abuse in the exercise 
of their authority. It is enough if the classification 
brought by the Legislature has reasonable relation to 
the differences. 

As there is always justification for speed in Govern¬ 
ment’s acquiring monev due to them, there is always 
a justification for speed in their acquiring possession 
over their land illegally occupied. Therefore an Act 
providing a speedier process tor eviction from Gov¬ 
ernment lands of unauthorised persons cannot be 
struck do.vn under Art. 14 of the Constitution as be¬ 
ing discriminatory. I960 All L J 52, Overruled; AIR 
1981 S C 828 and' AIR 1981 SC 1704, Foil. Sucha 
Singh v. Administrative Officer, Afzalgarh Coloniza¬ 
tion Scheme Bijnar, 1963 All L J 311 : 1963 All W R 
(HC) 264 : AIR 1963 All 528 (531, 532) (Pt A) (Prs 6, 
7, S) (FB). 

-Art. 14—Classification and discrimination—Ten¬ 
ancy Laws — U. P. Government Land (Eviction and 
Rent Recovery) Act (29 of 1953)—No reasonable basis 
for classification—Act is unconstitutional—Ground for 
differentiation is merely speedy e ectment from Gov¬ 
ernment la^d — Classification he d not valid. 1952 
S C J 115 : AIR 1952 S C 75, Rel. on. (Note — U. P. 
Act 29 of 1953 is now repealed by U. P. Act 13 of 
1959). I960 All W R (HC) 77 : 1960 All L J 52. 

[Overruled in AIR 1963 All 528 (FB).] 

-Art. 14 — The Government Premises (Eviction) 

Act (No. 27 of 1950) contravenes the provisions of 
Art. 14 of the Constitution and is therefore void under 
Art. 13 (2). See Ibid, Art. 13 (2). AIR 1956 All 684. 

-Art. 14 — Government Premises (Eviction) Act 

(1950), S. 3 —Validity — Act contravenes Art. 14 of 
the Constitution and the whole Act is invalid. See 
Houses and Rents—Government Premises (Eviction) 
Act (1950), S. 3. AIR 1956 All 507. 

-Arts. 14, 19 —Rent control laws—S. 7-R (7), Pro¬ 
viso, U. P. Temporary Control of Rent and Eviction 
Act (3 of 1947)—Validity. 

U. P. Act, III of 1947, is of universal application. 
S. 7-R applies to all tenants and all landlords alike. 
It makes no differential treitment between one citizen 
and the other and therefore the fact that one of the 
parties to the application (viz., the tenant) is not 
given a right to file objection unless he deposits an 
amount of money .specified in the notice served on 
him does not mean that the legislation is a discrimi¬ 
natory legislation. All persons have been treated 
alike. The proviso is, therefore, not hit by Art. 14 of 
the Constitution. 

The fundamental rights guaranteed under the pro¬ 
visions of Art. 19 cannot at all be affected by the pro¬ 
visions of S. 7-R 1955 All L J 657 : AIR 1956 All 

100 (102) (Pt B) (Pr 6). 

3-Art. 14—Proviso to S. 7 of the U.P. (Temporary) 

Control of Rent and Eviction Act, if offends the 
equality clause in Art. 14. See Houses and Rents—U. P. 
(Temporary) Control of Rent and Eviction Act (III of 
1947). AIR 1952 All 703 (FB). 

-Art. 14 — U. P. Temporary Control of Rent and 

Eviction Act (3 of 1947) (as amended in 1948), S. 3— 
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Provision does not infringe Art. 14 of the Constitu- 

Control of KlnllSrA^t £ 

amended in 1948), S. 3. AIR 1952 All 699 DB) 

Other Acts. 

(lTolmg) ~s A 2 s ^ rba p n Areas Rent f Contro > A ct 

of the - H P o r S '“5 

BIAIR« 01 ' M) - S - 2 « 

? l Ar V 14-Houses and Rents-W. B.Premisec R P „r 
c °i n o r ?i> * n m Porary Provisions) Act (17 of 19501 

Provisions) Vi (17 “mSO?AIBIMi'cSmS’™' 5 ' 

27. Land acquisition and requisition Acts. 
General. 

* J~A r t-14— Legislation for acquisition of pronertv 

<- Rr ,? vl , si0 l n compensation contravening Art 14 — 
See Ibid, Art. 31 (2). AIK 1951 All 674 (FB). 

Cases under Laud Acquisition Acts 

® I ArL ^“"Discriminatory law — finlp nf 
able classification — Land Acquisition (Madras Am 
endment) Act (23 of 1961), S. 3 - Amendments made 
in b. 23, Land Acquisition Act, 1894 —Classification 
has no reasonable relation to object sought to* be 

S(23?,nc 1 L n, d - A f CfJUisit r (Madras Amendment) 

Act (23 of 1961) infringes Art. 14 and is void. 

Under Art. 14 of the Constitution of India the State 
sha 1 not deny to any person equality before the law 
or the equal protection of the laws within the ter r L 
ory of India. But this does not preclude the Legis¬ 
lature from making a reasonable classification forlhe 
purpose of legislation. The said classification has to 
f aSS j"? te sts, namely, (i) the classification must be 
founded on an intelligible differentia which disting- 
uishes persons and things left out of the group and 
i) the differentia must have a rational relation to 
the object sought to be achieved b v the statute in 
question. On a comparative study of the Land Ac 
quisition Act, 1894 and the Land Acquisition (Madras 
Amendment) Act (23 of 1961), it becomes clear that 
it a land is acquired for a housing scheme under 
the Amending Act, the claimant gets a lesser value 
than he would get for the same land or a similar 
land if it is acquired for a public purpose like hospi. 
ta! under the Principal Act. The classification thus 
sought to he made by the Land Acquisition (Madras 
Amendment) Act, 23 of 1961 between persons whose 
lands are acquired for other public purposes Ins no 

reasonable relation to the object sought to be achie 

Actan I d-i rimina i t r " Wit j arge ‘he Amending 
Act and it cannot be sustained on the principleof rea- 

sonable classification. The Land Acquisition (Madras 

Amendment) Act (23 of 1961), therefore clea^v 

infringes Art. 14 of the Constitution and is void/v a( r- 

avelu Mudaliar v Special Deputy Collector for Land" 

Acquisition, YY. Madras, (1964) 2 S CJ 703 • ( 1964(0 

Mad L j (S C) 173 : (1964) 2 And!. YVR IS C) if* . 

AIR 1965 S C 1017 (1027,1028) (Pt A) (I*rs 19, 20). 

K , rt ;!. 4 , 7 P V a , n c,la AC s q ,' I i? i 1 ti . on Act (1894) as am. 


(he one hand and a privatecompanv and ar> 

md.vidual cm the other which has readable nevus 
with the objects to be achieved under the law The 

nlention of the legislature clearly is that private in- 
viduals and privaite companies which really consist 

imthaT e E e,n ^ Vk,U f als baDded tether should 

STvMch ma n | n r g '° eng u a , ge in some industry Ir 
s theen ?h! 3 , y f b9fora P ublic purpose inasmuch 

Drivata ind— 4 t i COnsequent 0n such work goes to- 

formed h d msr d l Ua S -°l t0 gr0up of them who have 
ormecl themselves into a private comnanv Puhhv 

companies on the other hand are b 3 based and 

rent e from n Co° mPanieS are , reaIJy iu a sense n0 diffe 

adminisfratin ve J, nrnen f> though for convenience of 

one caseZtS- separ ? te Ie g al entity. Thus in 
while fnthpm 10 -? resul L ts in Private enrichmenl- 
eve v wav Thp b f er * > a .the public which gains in 
acouisitfon If b i f a dlstl nction in the matter of 
Govemmpnr ™ and • between public companies and 
individmlc mpanics on the one hand and private 

ust 2 ed ™ ,!?? pnva i e c r panies on the other is 
n i l the object -behind Cl. (aa) as 

ntroduced into the Act. R. L. Arora v. State of U. P.„ 

(iy6o) 1 .SC A 12 : (196*4) 6 S C R 7 84 • (1964) 34 

s ss-s gas i sr L > 30913 ■ 


Art ntdiscrimination—Land Acquisition 
Act (IS94), S. 6 — Acquisition of land for public 

nuM, ? n e 7 -J ° Wer r ° . 7 tale t0 f >* priorities among 
public utilities of different kinds - State choosing 

particular industry and declaring it to be public pur. 

pose for purposes of acquisitiou — Art. 14 of the 
Constitution not violated. 

._ • .,. ^ : It is always open to the State to fix- 

priorities amongst public utilities - of different kind* 

hciliti? ID T 0 il ! 16 " e ? ds ° f / he State ’ the existing 
facilities and other relevant factors. It is for the 

mf,? .dovemnie.nt to say which particular industry 
may be regarded as beneficial to the public and to 

Durrose th \V> e . stablis f h !V eDt would serve a public 
purpose. No question of discrimination would there¬ 
fore arise merely by reason of the fact that Govern¬ 
ment has declared that the establishment of a parti-' 

cular industry is a public purpose. Somawanti v State 
of Punjab, (1963) 1 S C A 548 : (1963) 2 S C j « ® 

^3,2MadLl (S C) IS : (1.963) 2 Andh YV R (S C) 
le> . (1963) 33 Com ( as 745 : (1963) 2 S C n 77 a 
AIR 1963 S C 151 (170).(Pt I) (r„ 58, 59) 

Art. 14 —Land Acquisition Act (1894), S. 17 (L— 

inn nnF \ ^ i_ i a . r ... 


j i r \ _ AUjiiisuion as am. 

ended by Act 31 of 1962-Validity. See Constitution 
of India, Art. 31 (2). AIR 1964 S C 1230. “ Utl0n 

(*)7^f ft j /fr7. La !? d A S q i" siti ? P Act 0894), Ss. 40 
(D (aa), 44 B (as amended in 1962) — Validity — 

Provisions do not contravene Art. 14 . y 

Per Majority: It is true that acquisition for the our- 

f e ° } Cl. aa) of S. 40 (l), Land Acquisition Act can 

mm 6 made ,^ or a Government company or a public 
company and cannot he made for a private com 

between a n nuM ,VldUal but ther , e is a plear classification 

P die company and a Government com- 


Section is not violative of Art. 14 of Constitution- 
1 here is no delegation °f legislative functions. See 

AI1433 CqU,S ' ACt (1S94) ’ S ‘ 17 (1} - A 1 R 1965 

Art. 14 Applicability—Discretion of State Gov¬ 
ernment in acquiring land under S. 17 (1), Land .Ac 
quisition Act is not completely unguided—Art. 14 of 

msojV c attracted - See Land Acquisition Act 

(1894), S. 17 (1). A I R 1963 All 24. 

Sub-s. (4) of -S. 17, Land Acquisition 
/ f r j es no ^ contravene Art. 14 of the Constitution 
ot India. See Land Acquisition Act (1894), S. 17 ( 4 ). 

AIR 1962 All 221 (DB). 

7 Art. 14—Land Acquisition Act (1894), Ss. 16 and 
-3 ( 1 ), Cl. 41 (iii)—Validity— Section 16 is not dis¬ 
criminatory and does not violate Ait. 14 of the Con¬ 
stitution. See Land Acquisition Act (1894), S. 16. 

AIR 1962 All 159 (DB). 

“ "Art. 14 — Scope — Land Acquisition Act (1594), 

S. 17 (4) — \ alidity—The provisions of S. 17 ( 4 ) are 
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?£L Unc ,? nstitutional - AFR 1958 All 872, Foil. A I R 
1961 All 520 (521) (Pt B) (Pr 9). 

-Art. 14 —Land Acquisition Act, S. 23(1) (as 

amended by Cl. 10 (3) of the Schedule to the U. P. 
lown Improvement Act) —\ r alidity. 

l area which the Laud Acquisition Act and 
the L . P. Town Improvement Actapply, compensation 
. r .. a ' 1 acquisition of propeity hy the Government 
will be determined pursuant to the provisions of the 
Land Acquisition Act while compensation for an 
acquisition by an Improvement Trust will be assessed 
in accordance with the provisions of the Town im¬ 
provement Act. There is no discrimination inter se 
letvveen persons whose land is acquired under either 
Act; and a person whose property is acquired by an 
improvement 1 rust under the Town Improvement 
Act cannot legitimately complain that it was not 
acquired by another authority under the Land Acqui¬ 
sition Act. The amended section is not invalid on the 
grouna that it involves discrimination against a 
person whose property is acquired under the U. P. 

wi^/r T° vement Act 1959 A11 L J 133 : 1959 All 
?C ,\ 9 ° : ,L,i (1959) 1 All 278 : A I R 1959 
All ol3 014) (Pt B) (Pr 7) (DB). 

14 ~ Land Acquisition Act (1,899), Ss, 17 (li 
ano (*1) ana o-A—\ alidity—Do not contravene Art. 19 
ot the Constitution. See Land Acquisition Act i1S99’, 
8. li (1) and (9). All! 1958 All 872. 

Reversed on another point in AIR 1962 S C 769.] 

— Art. 14-Land Acquisition Act, Ss. 0 (3) and 17 
V ' anditv Art. 19, not contravened. See Land 
Acquisition Act (1894), S. 6(3). AIR 1958 All S72(DB). 

Reversed on another point in AIR 1902 S C 769.': 

rrr Ar , t -_ 14 I.and Acquisition Act (1894), Ss. 17 (!) 
(4, and o-A-\alidity-Do not contravene Art. 14 of 
the (.onstitnt'on. See Land Acquisition Act (1894), 
8. L. AIR 1958 All 872. 

'..Reversed on another point in AJR 1982 S C 764.] 

——Art. 14 — Scope of — Sections 6 and 17, Land 

Acquisition Act (1894), if hit hy Article. 

\\ here legislation giants a discretion to any autho¬ 
rity there are two tests in order to judge whether 
■such a discretion is hit by Art. 14, firstly that the dis¬ 
cretion must be in respect of a fundamental right 
guaranteed by the Constitution and secondly that it 
adm'L „f the possibility of any real and substanlia 
discrimination. Af a 1957 S C .397, Foil. 

> ct r H ', ,V and Acquisition Act, itself does not 
fo iv, 1 ,/ i,t i )ltl i ury . r>ower t0 the State Government 

issued if >lA eC T U °\ A r dec,ara , tion ca " only he 
( 1 o o“ d ls needed for a public purpose. The 

fact that the discretion may be abused will not render 

the provisions of the Act invalid. The exercise of the 

o vi Ve f; i ma i ‘ tlie ^ )tf challenged on the ground of 
mala fades but provisions of the Act cannot be hit by 

hv'il, > 4 ,n 0n - thal ° r ? Unf ' Section 17 is also is not hit 

ill ?o P ,wm SI ,w S of Art - l4 - AIR 1958 All 126 mo 
13j, 1,j4) (1 t J) (Prs 15, 21, 23). ’ 

Ar ,V 1 ‘ 1 ~ La " d Acquisition Act (1,899) (as amend- 
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vail also in the case of acquisition of land under Ss. 4 
and 0 read with S. 3 (f) (2) as amended by the Bombay 
Act 8 of 1958 and it cannot be assumed that in the 
selection of land for acquisition the Government or 
the Commissioner would act with any particular 
animus or show discrimination between the petitioner 
and other citizens. Moreover, even in the present Act 
there are sufficient criteria or safeguards indicated 
and the discretion vested in the State Government or 
the Commissioner is not an aroitrarv discretion. The 
challenge, tiierefore, to the notifications and the pro¬ 
visions of the Land Acquisition Act under Article 14 
tails. A IR 195/ S C 39/ and AIR 19o0 .S C 240 and 
AIR 195, S C 329, Rel. on Sadruddin Suieman 
J haven v. J. fl. Patwardhan, 67 Bom L R 101 : 196.5 
Mah L J 290 : ILF; (1965) Bom 394 : AIR 1965 Bom 
224 (240, 241) (Pt D) (prs 4l, 42. 43} (DB). 

~ Ar * s * fT. 3 i-A — Discrimination — Land Acquisi¬ 
tion (Bombay Amendment) Act (4 of 194S) —\ r aiiditv. 

A discrimination between citizens whose property* 
is notified for compulsory acquisition depending 
solely upon the publication oy the Executive Govern¬ 
ment of its purpose in acquiring property cannot he 

jusLhed on a reasonable nexus or correlation between 
toe differentia and tne object to be achieved by the 
Act. But Art. 31-A of tne Constitution protects Act (4 
of 194S) from being declared invalid. 60 Bom L R 
1 12 d : ILR ( 1959) Born 98 : AIR 196J Bom 35 (41 
42) (Pt B) (Pr 14) (DB). 

; Art * 14 — Public purpose, what is — Requisition 
lor allotment to informant not for public purpose — 
(Constitution of India, Arts. 13, 14, 31 (2) and 220). 
bee bombav Land Requisition Act (33 of 1948' S P 

AIR 1952 Bom 476. 

-Art. 14 — Land Acquisition Act (1894) fas amend- 

e AA u y va 31 0 r f 1962 1 Ss - - 10 < ! ' < ia >’ 41 (4-A). 4/-A, 
44-b — Ltfect ot amendment — Amendments are nor 

ultra vires. See Land Acquisition Act (IS9-9 (as 

a.neiided by Act 31 of 1962), 8. 40 ,1) (aa). AIR 1964 

Guj 82. 

~~ Art- 14—Travancore Land Acquisition Act (11 of 
1914), S. 4-Procedure for acquisition—Not discri¬ 
minatory-Act not invalid— Act is an ‘-existing law ;; 
within protection of Art. 31 (5) (a of Constitution 
bee iravancore Land Acquisition Act (il of 19141. 

8. 4. 1964 Ker L j 85. 

-—Arts. 14 and 31 (2) — Scope — Land Acquisition 
[M. l . Amendment) Act, 1959 (M. P. 5 of 1959 ) 3 

—Validity—No discrimination between land acquired 
in Bhopal area am) thatacqjiredinotherareas — 

Pr C a 28^(0% Seelbidl Art * 31 (2) ‘ Ala 1991 Madb 

-—Art. 14 — Acquisition for purposes of housim- 
scheme—Petitioners land having building thereon 
included while other land having building excluded 
— No discrimination. See Land Acquisition Act 
(1894), S. 4. (’64) 77 M L VV 537. 


w i i # 'j mend. 

s q m 3 r ;3v AV 8 °t 1 ? 38 >*.S s - 4 »»<' <- read with 
■inrl 1 l 7 ' alidity of Provisions conferring wide 

and arbitrary powers—Possibility of misuse - Provi 

uUra vires neCCSSarily d *scWrninatory -Sections not 

A discretion given under a law, however wide it 
may he cannot necessarily he equated with dLcrirni- 
nation, and in so far as there is a possibility of the 
misuse of a discretion the normal presumotion of law 
is that -the authority invested with a discretionary 
power will act fairly and honestly and not abuse it 

nr! 3? eS ’ h ° ( ". ever ' al ? us ® ft a given case, that is an 
indication oi human frailty rather than of the power 

ln £ discriminatory. This presumption would pre- 


- Art. 14 Scope-Acquisition for project relating 
to water tor preventing Hoods— If contravenes Arti 
cie —(Land Acquisition Act (1894), S. I). 

Where land is proposed to be acquired for a pro 
ject relating to water for (he purpose of preventing 
floods, it may be that on account of this project beinr 
worked out, the lands of some persons might be 
affected, but it can never be said that the intended 
project designed to relieve the people of the havoc 
consequent on the yearly floods, can be said to l* 
discriminatory In all welfare legislation, there will 
he a section of the people which may be afiected, but 
such legislation on that account canuot be said to b<- 
discrinunatory. therefore the proposed acquisition 
does not contravene the provisions of Art 14 of i-h 
Constitution. ILR (1956) Cut 443: A IK 19% 
Orissa 114 (US. 119) (Pt C) (Pr 13) (DB). AJ 6 
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consisting^? d^spYacedDers^'^Wh "ft ^ S0C, ’ ety 
to ' ,? pe , rSons ~ Whether amounts 

3. 6). C mlnat,on ~ (Land Acquisition Act (1894), 

JsL h n f e ' heGover r e " t acquires land for the pur. 
poses ot a society whichconsists of displaced persons 

cannoTbel^rff ral - P ° licy of ^ CovernmmMt 
'o r"f„„ ;; d tha assis t ance and preference shown 
(;()()~. n. R ^iq^m p 10 d'scrimination. 61 Punj LR 

(531) (B S'S!) WB). ,AI * 1959 P “ i 5 « 


S 1- A ^ vfl7^ bit c ary , p0l j er “ Land Acquisition Act, 
‘-17. AIK 1959^'j5M Ac<l “ W,lon U8W|, 

r.uisition Aa (11 .(To8<!“s- Land Ac. 

The fact that the petitioners who are in permissive 
■occupation of the property proposed to be acquire! 
rfisi , .^ ep r 1 ved of th6 1 r homestead cannot be said to 
: esu J t , 1J a demai of equality before law or the eaual 
protection of the laws, because such personal incon¬ 
veniences m the case of acquisition of lands for 

F^t'Zrr ara ’T itable ,' a ? d bes *des, the iand- 
r to,RM ,s . whoa?e deprived of their homestead as 

be bjnetued in due time by the extension of the hous- 
mg seneme sponsored bv Government. 1955 Ker L T 

iPt A) (P, 2) (DB). T C 580 ! AIR 1935 T C 270 (27J) 

, ~. Art Equality before law or the equal pro- 
tection of laws-.Violation of—Plea when available 
( Iravancore Land Acquisition Act (11 of 1089) 

W hen the law under which the action is taken is 
good iaw and the act complained of has been done in 
good faith within the limitations imposed bv the law 
and tor the purpose of carr> ing out the objects of the 
.a w, the act will be protected unless there is evidence 

i .1 fic V s ln !be application of law. Therefore, 

when the charge of violation of equal protection is 

conhued to an act such as under Land Acquisition 

- >ct the attack cannot succeed unless it be established 

•.hat it was hostile act directed against the com. 

plainant, and it is for the complainant to show that 

: ; he act was mala fide. A I Ii 1952 S C 75, Ref. 1955 1 

Ker L T 533 : I L R (195') T C 580 : A I R 1955 T C 
270 (271) (Pt B) (Pr 4) (DB). aim iOno 1 G 

Cases under Land Requisition Acts. ’ 

rn • Ar .L H Requisition order Public purpose— ! 

Housing the homeless is a public purpose — Reoui-i. 1 

'i°n f ° r purpose of housing lhj informants of ‘Suo. 
pressed vacancies and Government servants See 
Bombay Land Requisition Act 33 of 1948 as amend. 1 

S^C 41 B0mbay Act (33 o{ i95 °)i S. 5. AIR 1955 f 

77^1 r 4 v ?,°~ lbay Land Requisition Act (33 of ‘ 
;il,i S \. Pu ? 1C Purpose, what is- Requisition for - 
allotment to informant not for public purpose. See ( 

19$ Bo La 4 n - d ( Reouuition Act (33 of 1948], S. 6. AIR n 


' and if two statutes cover the same field n,„.„ i 
! the one*!or*the othe^r * 

anop er p UeSt f° n unconst *tutioDal S preference in the 
application of one or the other statute on the ground 
of discrimination can any longer arise. g 

tion) 1 AcM948 e a D n g d al M Lan r d (I ? equisition and Acquisi. 
are indeed differed f 6 La ( nd Acquisition Act, 1894, 

purpSes Theifore ‘"f S -° (t r 8S - they m£et different 
cular case ° ln tbe ex, g eBC ies of a parti- 

the Werf n S at f Government has chosen to apply 

$tead of B a 0 !n| a - C fh n , req,, isitioning certain lands 
instead ot applying the lower procedure prescribed 

caVno® be chal{ 5UiSi H° n AC j: ,he ° rder of S?tiS 

annot be challenged as discriminatory or uncon 

22$3). na ' A 1 R 1963 CaI 373 (379 * 38 °) (Pt F) (I'rs” 

Gases under West Bengal Estates Acquisition Act. 

~ Art. 14 — Tenancy Laws — West Bengal Estates 
Acquisition Act (1 of 195 4), S. 5-A - Applies to khas 
manal lands—Constitutional validity— Noexcessive or 
ungu.ded delegation-Word 'may-meaning of-We" 
Bengal Estates Acquisition Rules (1954), R* 3-A-Ilule 
for procedure of enquiry and not for forming opinion 

Act n e !f' iqL^c S r A Ve f Bengal Esfa,es Acquisition 
Act (1 of 19o4), S. 5-A. (1903) 67 Cal VV N 129. 

7~ Arf • 14 ~ Tenancy Laws — West Bengal Estates 
Acquisition Act (l of 1954), S. 52-Constitubonal vali¬ 
dity Expression — Modification — Meaning of See 

(1 n"nS , 77^ BeD * aI Estates Acquisition Art 

(1 of 1954), S. 52. ( 1963 ) 67 Cal W N 129. 


, Art - 14 j~ Fiscrimination - Order ot requisition 

Cion a ld U “ d A er S; VV . est Ben ea' Land (Kequisi. 
tion and Acquisition) Act - Not unconstitutional 

ann? H b ^ cause Government had not chosen to 
Hon Act 1S ° Wer proccdure under Land Acquisi. 

1 he unqualified proposition that where two statutes 
q-p ayadable, one giving larger rights to the subject or 
die citizen and the other lesser, then the choice o 

aod i ,e eft i t0 the people a,ld n <>t to the State 

and awinst lh2 y r bG made J n favour , of ‘be subject 
correct A I t/ r™!,™; cannot be accepted as 
• statute applies by force of its own strength 


sition Act ^1 of ^4, the . West Bengal Estates Acqui- 
Acu k 1 1954 b 1S immune from attack under 

vv7r n V r ? a ^? n ° f Ar t- 31A. See Tenancy Laws- 
\ est Bengal Estates Acquisition Act (1 of 19541 

S. 5-A. (1962) 66 Cal W N 405. B 

Cases under other Acts. 

_ f R A/t- 14—u : P- Land Acquisition (Rehabilitation 

” u 8 ees ) Act (26 of 1948) — Act, whether contra- 
y .‘;7 S A / ; t 4 ' See , u - P - Land Acquisition (Rehabili- 
(DBb f Uefugees) Aot (26 of 1943b AIR 1955 All 13 

[Reversed on another point in AIR 1961 S C 14.] 

-—Art. 14-Madras Act (29 of 1949)-Constitutional 
validity — Act does not violate Art. 14. See Madras 
Essential Articles Control and Requisitioning (Tem¬ 
porary Powers) Act (29 of 1949; (as amended bv 
Andhra Act 1 of 1955). AIR 1959 Andh Pra 538 (DB). 

~ Art. 14—Andhra Electricity Supply Undertaking 
(Acquisition) Act (15 of 1954), S. 5—Validity—Does 
not contravene Art. 14. See Andhra Electricity Supply 
Gndertaking (Acquisition) Act (15 of 1954), S. 5. AIR 
19o9 Andh Pra 32S. 

~—Art. 14 — Requisitioned Land (Continuance of 
Powers) Act (17 of 1940) —Act does not contravene 
14 / hou gb in the matter of requisition the local 
officers of the Government may discriminate between 
certain persons it cannot be regarded as discrimina 

tion within Art. 14. AIR 1952 Cal 16 (IS) (Pt R) (Prs 

12, 13). 

—-Art. H—Validity of S. 7 (e), Resettlement of Dis- 
placed Persons (Land Acquisition) Act — There is no 
discrimination. See Resettlement of Displaced Persons 
Ea 2 d Acquisilion) Act (60 of 1948), S. 7 (e). A 1 R 
19dd Punj d5 (DB). 
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-Art. 14 — Validity of — Punjab Development of 

Damaged Areas Act (10 of 1951), S. 1. 

There is nothing in the Act which involves the 
denial of equality or equal protection of laws to any 
individual. The Constitution contemplates compul 
sory acquisition of property and therefore the mere 
compulsory acquisition of property provided for by 
the Act cannot be held to connote unequal treatment 
and thus offend the provisions of Art. 14. 55 Pun L R 
4SS : AIR 1954 Punj 110 (111) (Pt A) (Pr 4) (DB). 


2S. Tenancy Laws. 

Assam Acts. 

•-Art. 14—Assam Fixation of Ceiling on Land 

Holdings Act (I of 1957)—Act falls within the pro¬ 
tection of Art. 31-A of the Constitution—It is also not 
a colourable piece of legislation Hence it is con¬ 
stitutionally valid. See Tenano Laws - Assam Fixa¬ 
tion of Ceiling on Land Holdings Act (1 of 1957). 
AIR 1962 S G 137. 

-Art. I 4—Scope—S. IS of Assam *\ct (1 of 1957)— 

ff offend.'. Ait. I F See Tenancy Laws — Assam Fixa¬ 
tion of Ceiling on Land Holdings Act (1 of 1957), 
v IS. AIR 1959 Assam 147 (DB). 

Kerala Acts 

a®-Art. 14 — Tenancy Laws — Kerala Agrarian 

Relations Act, I960 (4 of 1901) — Constitutionally 
mvalki in relation to Rvotwari lands situated in 
Mai ah a v Area forming part of Kerala State—Consti¬ 
tute i of India. Arts. 3L A (1) (a) and (2) (a), 14, 19 
an 1 31 oee Tenancy Laws—Kerala Agrarian Rela¬ 
tion, Act, i960 (4 of 1961). AIR 1963 KerlOl (FB). 

ff — 


— Srts. 14, 19 (I) (f) and*31 — Test of permis¬ 
sible classification—Reasonable restriction in inte¬ 
rests of general public— Meaning — Abridgment of 
property not resulting in deprivation — Effect — 
Kanom Tenancy Act (24 of 1955) -Validity. 

No put of the Kanom Tenancy Act (24 of 1955) is 
vioi dive of the iundamentai rights of trie jenmies 
u:i L*r Arts. 14, 1 *(1) (f> and 51 of the Constitution. 
In order to pass the test of permissible classification, 
:wo conditions must lie fulfilled, namely (1) that the 
clasMneaiaon mun be founded on an intelligible dif- 
F-r • :.. which distinguishes persons or things that 
arc grouped together from others left out of the group 
a d Fid the dilierentia mus" have a rational rela¬ 
tion to the object sought to be achieved by the statute 
n question. 

\Implying the afores lid test to the Act in question 
’-here is u intelligible differentia, which distinguishes 
’Uch persons being grouped together from those who 
h *ve been left out. The object of the Act is to confer 
better rights on such tenants and the reduction of the 
renewal let is related to the aforesaid object. Nor can 
the Act be held to be discriminatory on the ground 
that lie Mu oin tenants of ♦'ho area get greater benefits 
:h o» kauomoar.s ot the Travancore area. Nor dees the 
5c infringe the fundamental rights of the landlords 
^ider Art. 19 (1) (f). AIR 1955 Hyd 194, Applied. 
Aid 1952 M-d 205 and ATR 1955 Nag 1 (FB) and 
AIR 1954 SC 92. Rel. on 

^ Che abridgment of property which does not bring 
ihout depriv ation would not justify the complaint ot 
Hie right under Art. 31 (2) having been infringed. 
MR 1954 ->L 92. Red. on. Kochuni Kartha v. State, 1961 
Ker L T 84 : ILR (1901) Ker 1 ; 1961 Ker L ) 103 : 
(1961) 1 Ker L R 1.20 : AIR 1961 Ker 210 (217 21S, 
219) (Pt A) (Prs 11, 12, 13, 15) (FB). 

~ Art. 11 — Tenancy Laws . Travancore-Cochin 
Kanom Tenancy Act (24 of 1955), S. 10 (0) and (8) — 
Applicability of S. ] 0 (0)-Continuous default in pay¬ 
ment of renewal fee from beginning of tenancy not 
necessary— 3. 16 (0) and (8) not violative of Art. 14 of 
'constitution—Suit for recovery of renewal fee insti¬ 


tuted before commencement of Act not premature and 
held maintainable under S. 10 (0c See Tenancy Laws 
—Travancore-Cochin Kanom Tenancy Act (24 of 
1955), S. 16 (6/. 1961 Ker L J 52.5. 

© —Art. 14—Cochin Proclamation No. 6 of 1124— 
It does nut offend Art. 14 — (Cochin Proclamation 
(No. VI of I 124).) 

It cannot be said that the eCect of the Cochin Pro¬ 
clamation No. 0 of 1124 is to place certain landlords 
altogether outside the pale of the law and thus deny 
them equality with tho^e who are within the pale. 
Jamath Mosque v. Vakhan fo^eph, 1955 Ker L T 
406 : I L R (1955) Trav-Co 428 : AIR 1955 Tray.Co 
227 (228) (Pt A) (Pr 7) (FB). 


• -Art. 14 —Cochin Proclamation No. 6 of 1124 — 

Whet* er offends Art. 14 on ground of discrimina¬ 
tion between Cochin and Travancore portion of the 
Sta^e—(Cochin Proclamation (VI of 1124)). 

Differentiation by itself does not make a piece of 
leg islation obnoxious, it is the lack of a valid foun¬ 
dation for the differentiation that abrogates a statute. 


The development of tenancy legislation in Travan¬ 
core and Cochin States has not been uniform and a 
complete identity of the provisions in every respect 
cannot but be a matter for the future. The legislative 
history provides ample justification for the differences 
that obtain. Hence Cochin Proclamation No. 0 of 
1124 cannot be said to offend Art. 14 on the ground 
of discrimination as between the Cochin and Travan¬ 
core portion of the State Tamath Mosque v Vakhan 
Joseph, 1955 Ker L T 406 s I L R (1955) T C 428 : 
AIR 1955 Trav.Co 227 (228, 229) (Ft 3) (Pr S) (FB). 


Madhya Bharat Acts. 

—Art. 14 M. B. Abolition of Jagirs Act (1951), 
S. 4(1) ig) — Validity of Act — (Constitution of India, 
Arts. 13, 14 31, 226, Sell. 7, List 2, Earn 30, List 3, 
Entry 42). See Tenacv Laws — M. B. Abolition of 
Jagirs Act (28 of 1951), S. 4 (1) (g). AIR 1953 M*B 97. 


Madras Acts. 

©-Art. 14 — Reasonable classification — Madras 

City Tenants Protection Act (3 of 1922), S 2 (as 
amended by Madras *ct, 13 of 1960) — Protection 
given by amending Madras Act*. 19 of 1955 to non- 
resklential tenant* taken away by amending Madras 
Act 13 of L960 in respect of such tenants resid¬ 
ing in certain town — Existence of real difference 
found between non-residential tenants living in 
different towns—Madras Act 13 of I960 is not dis¬ 
criminatory. 

The Madras City Tenants Protection Act, 1921 
(Mad. Act III of 1^22) was amended by NHd. Act 
19 of 1955. In exercise of the powers conferred by 
Act 19 of 1955, the Government made an order 
notifying the Town of Tanjore to have come within 
the purview of the principal Act. The rights which 
the tenants had inter alia acquired under the 1955 
Act were : (i) they were entitled on ejectment to be 
paid as compensation the value of the buildings 
erected bv them or by their predecessor-in interest, 
(ii) the Court before issuing a decree for eviction 
should ascertain the amount due to a tenant and the 
decree for eviction should be made conditional on 
the payment of the decree amount, (iii; in suits where 
decree for ejectment had been passed before the 1955 
Act came into force a tenant could file an application 
for ascertainment of the compensation due in execution 
and for a fresh decree to be passed in accordance with 
S 4 of the principal Act,and (iv) he had also a right, at 
his option, to apply within the prescribed timcMo the 
Court for an order directing the landlord to sell the 
land to him for a price fixed by the Court, whether 
a decree for ejectment had or had not been passed 
Subsequently, by Mad. Act 13 of 1980 the principal 
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Act was again amended. The effect of the amend¬ 
ment was to withdraw the protection given to tenants 
ot lion-residential buildings in the municipal town of 
i anjore and certain other towns. A further result of 

this amending Act in respect of non-residential build- 
ings, m places other than the City of Madras and the 
other specifier municipal towns, was that all proceed¬ 
ings pending in Courts in respect of those buildings 
aoated and the rights acquired by tenants under the 
i9oo Act m respect of the said buildings were evting- 
uished. The contention of the tenants of the non- 
residential buildings in Tanjore was that the 19fiO 
Ac infringed their fundamental right under Art. 14 
ot the Constitution ior two reasons, namely (i) provi 
sions ot the 1960 Act irtroduced a classification 
be Ween non-residential buildings in different munici¬ 
pal areas and such a classification had absolutely no 
relevance to the object sought to be achieved by the 
. ct; and (u) the 1900 Act made a distinction between 
non-residential buildings i n Madras, Salem. Madurai, 
Coimbatore and Tiruchirapalli on the one hand and 
those in other tcwns, including Tanjore, on the other 
though the a leged differences between the two sets 
ot localities had no reasonable relation to the object 
sought to be achieved, namely, the protection of 

tenants who had built substantial structure, from 
eviction. 


by Madras Act 13 of I960), S. 2 (1). (1961) 2 Mad' 

•— A / S tS - 1 r’ ! 9 (l - ) (£) a r nd (5) - 24 f’ Sch - 7 * Li *t II* 

lintry IS — Extension of term of tenant of land 
beyond pennd fixed by contract - Restriction on 
landlords — Constitutional validity — Right to hold 
property Tanjore Tenants and Pannaiyals Protec¬ 
tion Act (14 of 1952), Ss. 7 and S—Madras Cultivat¬ 
ing Tenants Protection Act (25 of 1955 as amended 
by Act 14'of 1956)—Madras Cultivating Tenants 
(Payment of Fair Rent) Act (24 of 1956) — Validity 

1 he Tanjore Tenants and Pannaiyals Protection 
Act, 1952, the Madras Cultivating Tenants Protection 
Act, 1955, as amended by Madras Act 14 of 1950, and 
the Madras Cultivating Tenants (Payment of Fair 
Pent) Act, 1950, represent a valid exercise of the 
State's legislative power under Art, 240 and item 18 
or List 2 of the Seventh Schedule of the Constitu- 
^ ie hnpugned Tenancy Acts do not infringe 
the fundamental right of equal protection of laws 
guaranteed by Art. 14 of the Constitution, and the 
restrictions imposed by those Acts on the fundamental 
right guaranteed to the petitioner land-owner by 
Art. 19(l.i (fj are reasonable and within the limits 
permitted by Art. 19(5; of the Constitution. 


H ^ld (D that the provisions of the principal Act 
applied both to residential and non-residential build¬ 
ings. So too the 1855 Act. Therefore, when in the 
‘objects ana reasons' attached to Act 13 of 1900 the 

that A ct stated that it was enacted with 
the main object of safeguarding the tenants from 
eviction from pesidential quarters, they were only 
emphasizing upon the main object but were not exclu¬ 
ding the operation of that Act to non-residential 
buildings. So it was not correct to state that the 
object of the Act was only to protect the tenants of 
residential buildings; (2) that on the basis of the alle¬ 
gations made in the affidavit filed on behalf of the 
State of Madras, supported as it was bv the statistical 
data furnished to the Court there were real diffe¬ 
rences between non-residential buildings in the towns 
of .Madurai, Coimbatore, Salem and Tiruchirapalli 
and those in other towns of the Madras State which 
had reasonable nexus to the object sought to be 
achieved by the Act. 

It is true that population alone cannot be a basis 
for the classification made under an Act. But in the 
present case the Gazetteer supports the averment nude 
by the State in the affidavit that the municipal towns 
selected for preferential treatment are more advanced 
commercially than other towns in the State. 

Article 14 of the Constitution embodies the prin¬ 
ciple of classification, namely, that classification must 
be founded on intelligible differentia and the diffe¬ 
rentia must have a rational relation to the object 
sought to be achieved by the statute in question; and 
the classification may be founded on different bases, 
such as, geographical,«or according to objects or 
occupations or the like. AIR 1958 S C 53S and AIR 
1955 S C 191 and AIR 1952 S C 75, Rel. on. Swami 
Motor 1 ransports (P.), Ltd. v. Sri Sankaraswamigal 
Mutt, AIR 1963 S C S64 (869, 870, 872) (Pt A) (Prs 
13,16,23). 

--Art. 14 — Malabar Tenancy Act (14 of 1930), 

8. o3 Landlord’s rights extinguished for agrarian 
reforms — Section protected by Art. 31-A—Impeach¬ 
ment under Arts. 14, 19 or 31 not permitted. See 
Tenancy Laws — Malabar Tenancy Act (14 of 1930), 

8. 53. 1960 Ker L T 1224. 

p Art. 14 — Tenancy Laws—Madras City Tenants 
rrotection Act (3 of 1922 ' (as amended by Madras Act 
3 of I960), S. 2 (I) — Validity — Not discriminatory 
and violative of Art. 14. See Tenancy Laws—Madras 
Tenants Protection Act (3 of 1922), (as amended 


The Tanjore Tenants and Pannaiyals Protection Ach 
conferred on etenants who were in possession on 
1-12 51, the right to continue in occupation as tenants 
until May, 1957; and on tenants in possession after 
1-12*51 the right to continue till the same date and 
thereafter, for a further period of five years from that 
date unless the tenancy was put an end to by notice 
given before 1-5-1957. The Madras Cultivating 
Tenants Protection Act, 1955, as amended by Act 14 
of 1956, gave the tenants in the Tanjore district 
protection from eviction until September, 1958. 

The right which a landowner has to evict a tenant 
under a contract is vested in the landowner under 
the general law of contracts and the principles en¬ 
acted in the Transfer of Property Act. But the legis¬ 
lature has the po*er to modify or curtail for the 
benefit of the tenant such rights vested in the land 
owner under the genera! law. Restrictions imposed 
on landowners for the benefit of tenants cannot be 
regarded as unreasonable or beyond the competence 
of the legislature. AIR 1954 S C 92, Rel. on. 

d he denial to landowners in the -State of Madras 
of the right to evict their tenants for a period of 3 or 
4 years cannot, in the circumstances, be considered 
as an unreasonable restriction of their rights. The 
presumption is in favour of the constitutional vali¬ 
dity of the legislation. 

The Madras Cultivating Tenants (Payment of Fair 
Rent) Act is notan unreasonable exercise of the powei 
vested in the Legislature. C. N. Subramania Iyer v. 

N T . Dharmalinga Padayachi, I LR (1958) Mad 932 r 
(1959) IMLf 1 : AIR 1958-Mad 608 (614, 616, 
6L7, 618) (Pt C) (Prs 23, 28, 29, 30, 32, 3G, 40) (FB). 

Art. 14 — Scope — Legal fictions—Validity of — 
Transfer of suit to Revenue Courts —Assumption of 
presentation of application under —Injunction issued 
by Civil Court—Effect. See Tenancy Laws — Madras 
Cultivating Tenants Protection Act (25 of 1955), (as 
amended by Madras Act 14 of 19565 S. 0-A). (195S) 

1 Mad L J 232. 

Art. 14 Scope — S. 6, Madras Cultivating Ten¬ 
ants Protection Act (25 of 1955), if violates Art. 14 

The setting up of revenue Courts manned by officers 
of the Revenue Department has been the general 
pattern of tenancy legislation for over a century and 
the vesting therefore of powers in a revenue Court 
instead of in a civil Court cannot be objected to on 
the ground that the presiding officer of the former- 
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■Court has not the equipment necessary to deal pro¬ 
perly and justly with the questions entrusted to his 
jurisdiction. Nor does the failure to provide for an 
appeal from the order of the Revenue Divisional 
Officer vitiate the law on the ground of a denial of 
equal protection. Section 6 is not, therefore, violative 
of Art. 14 of the Constitution. 70 Mad L W 22i ? 
41957) 1 Mad L J 307 : I L R (1957) Mad 571 : AIR 
1957 Mad 333 (337) (Pt D) (Pr 22) (DB). 

-Art. 14—Reasonable classification — S. 4 (2) (ii), 

Madras Cultivating Tenants Protection Act (25 of 

1955)—Validity. 

It cannot be said that there is no rational principle 
behind the limit of 6-2/3 acres of wet land prescribed 
by S. 4 (2). It is based on a classification of bigger 
and smaller land owners and it has specified the 
reasonable extent of land which could be the subject 
of personal cultivation by the landlord himself. 
Whether the extent ought to be 6 2/3 acres either 
more or less is matter of legislative policy with which 
the Court has no concern. 70 Mad L W 221 : (1957) 

1 Mad LI 307 i I L R (1957) Mad 571 : AIR 1957 

Mad 333 (336, 337, 33S) (Pt E) ( Prs 16, 23) 
(DB). 

~ Art. 14 \ alidity of S. 8 (5) of Madras Estates 

Land Act, I of 1908—Not repugnant with Arts. 14 and 
15 of Constitution. See Tenancy Laws—Madras 
Estates Land Act (] of 1908), as amended by Madras 
Act (18 of 1936), S. 8(5). AIR 1955 Mad 252 


Art. 14—Tanjore Tenants and Pannaiyal (Protec¬ 
tion) Act, 14 of 1950, Ss. 6 and 12 are not arbitrary 
and discriminatory. See Tenancy Laws — Tanjore 
Tenants and Pannaiyal (Protection) Act (14 of 1950), 
s. e. AIR 1954 Mad 51 (DB). ' 

-Art. 14- Madras Estates Land (Reduction of Rent) 

Act (30 of 1947) — Act not inconsistent with Art. 14 
ot [he Constitution. See Tenancy Laws — Madras 
Estates Land (Reduction of Rent) Act (30 of 1947) 
AIR 1952 Mad 203 (DB). 

Mysore Acis. 

• —Art. 14-Mysore Tenancy Act (13 of 1952), S. 0 
77 Section is valid - Constitution of India, Arts. 14, 
1 / (1) (f), 26', 31, 31 A. See Tenancy Laws — Mysore 
Tenancy Act (13 of 1952), S. 6. (1963) 2 S C J 246. 


Arts. 14 and 15 — ‘Equality before law’—Mean 

mg of — Classification of tenure into Jama and Saei 
in Coorg. 

After the Constitution, ‘equality before law 1 doe* 
not mean that all distinctions between one person and 
another or between one class of persons and anothei 
c avs of persons are wiped out. The Constitution 
allows classification, but the classification must rest 
upon reasonable grounds of distinction. The classi- 
ication should not be made arbitrarily and persons 
sn the same classification must have equal rights. 

It cannot be said that the classification of tenure 
nto Jama and Sagu is not based on reasonable grounds, 
rhe classification is not arbitrary and no distinction 
is made between persons of the same class. There is, 

r°u d i°J jbt ’ r SOme deduction between the rights and 
liabilities of persons within one class and rights and 

liabilities within the other class of tenure. But this is 
not opposed to Art. 15 of the Constitution as that 
classification is not arbitrary, but is based on reason- 

tr e fiP U ?o-- *, L L'l 955 ’ Mvs 117 ! 35 My* L J 
20 : AIR 19o/ Mys 93 (94) (Prs 3, 4) (13 B). 

Orissa Acts. 

Art. 14 — Scope — Orissa Tenants Relief Act 


(5 of 1955), S. 2 (I) (j). Exception 3 — Validity — 
Exclusion of tenants bolding land directly under 
Government—If unreasonable discrimination. 

The preamble to Orissa Tenarts Relief Act makes 
it absolutely clear that the primary object was to 

prevent private landlords from evicting the tillers 
of the soil on a large scale. 

Bearing in mind the apprehended evil which the 
Act was intended to remedy, even the complete 
exclusion of all Government lands from the scope 
of the Act would not have amounted to unreason¬ 
able discrimination so as to offend Art. 14. Where 
an occupancy ryot holding land directly under 

Government was paying only produce rent to them 

be was given the benefit of reduction in rent con¬ 
ferred by S. 3. Doubtless where such a ryot was pav¬ 
ing rent partly in cash and partly in kind he derived 
no benefit from the Act, but on this ground alone 
the Act cannot be struck down as offending Art. 14. 

as protection from eviction was concerned, 
there was no necessity to extend the Act to such 

classes of tenants because their rights of cultivation 
were permanent and heritable as defined in Excep¬ 
tion 3 to S. 2(1) (j) and they were not ex hvpothesi 
liable to eviction. Hence Exception 3 to S. '2 (1) (j) 
did not amount to unreasonable discrimination 23 

& , kowm 7 ;wk K o( 1957) Cllt 71 : A 1 R 1957 Orissa 
50 (59) (Pt A) (Pr 8) (DB). 


L 


n . . rV~7, Y pe ~ unss a tenants Relief Act— 

Right or landlords to choose seven acres for purpose 

ot personal cultivation — No discrimination. See 
tenancy Laws — Orissa Tenants Relief Act (5 of 
1955), S. 4 (1) — Validity of. AIR 1957 Orissa 56 

(UBJ. 


7T“A r ^' 7" Sc °P e — Orissa Tenants Relief Act 

(o of 195o), S. 18 (d)~\ alidity—If discriminatory. 

The primary object of the Act was to confer benefit 
on the actual cultivators holding lands under private 
‘tndlbrd. If the Legislature felt that the condition 
ot Bhagchassis holding land under a temporary 
lease by Government was slightly different from that 
of Bhagchassis under private landlord and did not 
want to confer protection from eviction on that class, 
it will not be proper to hold that Act to be uncon¬ 
stitutional. Hence S. 18 (d) which deals with lands 
held under a temporary lease granted by Government 
cannot be held to be discriminatory. ILR (1957) Cut 
71 : 23 Cut L T 67 : A I R 1957 Orissa 56 (59 60) 
(Pt B) (Pr 9) (DB). ’ ' 

-Art. 14 — Scope — Orissa Tenants Relief Act 

(5 of 1955), S. 18 (e) Validity — Tenants holding 
on temporary lease under Gram Sabha — Exclusion 
from protection from eviction not discriminatory. 

Bhagchassis holding land on temporarv lease from 
Gram Sabha do not stand on the same footing as 
Bhagchassis under private landlords and if the Legis¬ 
lature chose not to confer on them protection from 
eviction no question of discrimination would arise 
AIR 1954 S G 153, Folk ILR (1957) Cut 71 : 23 Cut 

L T 67 : A I R 1957 Orissa 56 (GO) (Pt C) (Pr 10) 
(DB). V ' 

-Art. 14 — Tenancy Laws — Orissa Tenants Pro¬ 
tection Act (3 of 1948), Preamble — Act is not dis¬ 
criminatory. See Tenancy Laws — Orissa Tenants’ 

Protection Act (3 of 1948), Preamble. AIR 1953 Orissa 
171 (DB). 5 

Punjab and Pepsu Acts. 

-Art. 14 — Tenancy Laws — Pepsu Tenancy and 

Agricultural Lands Act (13 of 1955) (as amended bv 

Pepsu Act, 15 of 1950), S. 32-B — Validity — Mercer 
of Pepsu in the Punjab — Acts in both territories con 
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tinued in force for the time being resulting in different 
rights — Does not amount to inequality before law 
within Art. 14 — Pepsu Act not invalid. See Tenancy 
Laws — Pepsu Tenancy and Agricultural Lands Act 
(13 of 1955) (as amended by Pepsu Act, 15 of 1956), 
S. 32-B. AIR 1963 Punj 522 (DB). 


-Art. 14 — Punjab Security of Land Tenures Act, 

S. 19E - Added by Punjab Act (10 of 1902) — Pepsu 
Tenancy and Agricultural Lands Act (13 of 1955), 
S. 32KK (Added by Pepsu Act, 10 of 1962) — Con¬ 
stitutional validity—Impugned sections are a measure 
of agrarian reform within ambit of Art. 31. A and 
are saved from attack for violation of Arts. 14,19 
and 31 of the Constitution Sections do not contra¬ 
vene Art. 14. See Tenancy Laws — Punjab Security of 
Land Tenures Act (10 of 1953) S. 19-E. A I R 1963 
Punj 319 (DB). 


-Art. 14 — Tenancy Laws — Pepsu Tenancy and 

Agricultural Lands Act (13 of 1955) — Constitutional 
validity. See Tenancy Laws — Pepsu Tenancy and 
Agricultural Lands Act (13 of 1955). AIR 1962 Punj 
523. 


-Art. 14 — Discrimination in favour of State — 

Not barred — Section 51 of Pepsu Act 13 of 1955 as 
substituted by Pepsu Tenancy and Agricultural Lands 
Act 15 of 1950 is not violative of Art. 14 as it is 
based upon an intelligible differentia and has a 
rational basis. A I R 1957 Punj 150 and AIR 1954 S C 
153 and AIR 1901 S C 828, Rel. on. A I R 1962 Punj 
398 (399, 400) (Prs 4, 5). 

#-Art. 14 — Tenancy Laws — (Tenancy Laws— 

Punjab Security of Land Tenures Act (10 of 1953)). 

The classification between displaced persons and 
non-displaced persons in the Punjab Security ol Land 
Tenures Act is wholly reasonable and is in conformity 
with the directive principles of the Constitution. It 
places the displaced persons at an advantage over 
the non-displaced persons and it cannot be said that 
this is an unreasonable classification. 


(Pr*l 3 S ° R 605 : A 1 R 1957 S C 510 (516) ( pt C> 


• Art. 14 — Scope — Rajasthan (Protection of 
Tenants) Ordinance (9 of 1949), S. 15—Validity. 

Section 15 of the Rajasthan (Protection of Tenants> 
Ordinance, 1949 does not itself indicate the grounds 
on which exemption could be granted, but the 
preamble to the Ordinance sets out with sufficient 
clearness the policy of the Legislature, and the deci¬ 
sion of the Government cannot be said to be unguid¬ 
ed. Even if S. 15 were to be held, to be bad, that 
does not afFect the rest of the legislation, as the matter 
dealt with in that section is clearly severable. Sec¬ 
tion 15 cannot be held to be bad under Art. 14. AIR 
1954 S C 405, Rel. on. Inder Singh v. The State of 
Rajasthan, 1957 S C J 376 : 1957 S C A 735 : 1957 
S C R 605 : A I R 1957 S C 510 (516, 517) (Pt E> 
(Pr 14). 

-Art. 14 — Reasonable classification — Rajasthan 

(Protection of Tenants) Ordinance (9 of 1949), S. 15 
— Notification under— Validity. 

The Notification dated 11th January, 1951, publi¬ 
shed in the Rajasthan Gazette, is not hit by Art. 14 
of the Constitution of India. There is a reasonable 
basis for classification of military employees whether 
in service or discharged after the coming ir to force- 
of the ordinance in the interests of the general 
public, firstly, to rehabilitate such persons on their 
own lands, and secondly, to facilitate recruitment of 
the armed forces also from rural population. The 
term ‘Government’ appearing in the notification 
means the Government of the Union of India. 1957 
Raj L W 129 : ILR (1956) 6 Raj 982 i AIR 1957 Raj 
19 (21) (Pt A) (Prs 6, 7) (DB). 

-Art. 14 — Variation in rates is not hit by Art. 14 

of Constitution. See Tenancy Law's — Jaipur State- 
Grants Land Tenures Act (1 of 1947), S. 83. AIR 
1955 N U C (Raj) 4685 (DB). 


For the same reason the objection that the area of 
self-cultivation has been restricted by the Act and 
the expression ‘self-cultivation* has been defined 
somewhat stringently is not tenable. Once it is con¬ 
ceded that large holdings are to be discouraged and 
a more even distribution of land is to be promoted a 
somewhat strict definition of the expression ‘self 
cultivation* will become necessary and a land-owner 
will not be allowed to hold an area in excess of the 
maximum limit by merely pretending that his close 
relations are cultivating it. If indeed land is being 
cultivated by his relations there should be a separa¬ 
tion and the land should be owned and cultivated oy 
tha relations themselves. Bhagirath Ram Chand v. 
State of Punjab, 56 Punj L R 1 : A I R 1954 Punj 167 
(170) (Ft C) (Pr 12) (FB). 

Rajasthan Acts 

•-Art. 14 — Expediency of legislation — Power 

of Court to a o into — Raiasthan (Protection of Ten¬ 
ants) Ordinance (9 of 1949), S. 7 (1)—Constitutional 
validity. 

It cannot be said that under S 7 (1) of the Rajas¬ 
than Ordinance (9 of 1949) landlords who had tenants 
on their lands on April 1, L948 were subjected to 
various restrictions in the enjoyment of their rights 
as owners, while other landlords were free from 
similar restrictions. The preamble to the Ordinance 
recites the object of the legislation and th- expedi¬ 
ency thereof. The Legislature had necessarily to 
decide from what date the law should he given opera¬ 
tion, and it decided that it should be from April 1, 
1948. That is a matter exclusively for the Legislature 
to determine, and the propriety of that determination 
is not open to question in Courts. Indpr Singh v. The 
State of Rajasthan, 1957 S C J 376 : 1957 S C A 735 : 


-Art 14 — Discrimination — Absence of similar 

law in all parts of State — Validity of Marwar Acts 
(39 and 40 of 1949) — (Marwar Land Revenue Act 
(40 of 1949), S. II) — (Tenancy Laws — Marwar 
Tenancy Act (39 of 1949), S. 1). 

It is not necessary that the laws should be exactly 
the same in all the parts of a State, for so long as 
there are almost similar Jaws in other areas, dis¬ 
crimination cannot be said to arise. 

Courts have to see in each particular case the 
nature of (he law and to Judge if that Jaw is of a 
progressive character meant for the amelioration of 
the people of the particular State b\ which t was 
passed. If it is a law of that character and if similar 
progressive laws do not exist in some parts of the 
State it would be wrong to declare such progrc?ssive 
and ameliorating measure invalid, and thus bring the 
progressive parts of the State back to the level of the 
unprogressive parts. The effort should be to bring 
the former unprog'essive parts to the level of the 
progressive ones. (i880) 101 U S 22, Rel. on. 

Held that the Marwar Acts 39 and 40 of 1949 
are for the welfare of all classes within the area 
which was formerly the State of Marwar and as such 
can be allo wed to continue even if similar progressive 
laws do not exist in other parts of Rajasthan. A 1 R 

1953 Raj 22, Disting. ; AIR 1954 Raj 104, Ref. 

Held, further, that the Acts applied to entire 
Marwar and there was no discrimination as between 
iagir land and Khalsa land ILR (1954) 4 Rai 27 4 : 

1954 Raj L W 268 : A I R 1954 Raj 117 (123, 124) 
(Pt G) (Prs 24, 26) (DB). 

• —Art. 14 — Discrimination—What constitutes 

Rajasthan Acts 15 of 1951 and 14 of 1952— Validity 
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— Rajasthan Produce Rents Regulating Act (15 of 
1951), S. 1 — Rajasthan Produce Rents Regulating 
(Amendment) Act (14 of 1952), S. 1. 

Tenancy laws aiming at the welfare of the tenantry 
which forms a large part of the population, have 
always been a feature of ameliorating legislation in 
our country. These laws have aimed at reducing the 
burden on the tenantry in order to raise the economic 
position of the large majority of the citizens of this 
country and have generally resulted in the reduction 
of the amount which the landlords have been receiv¬ 
ing from the tenants in the past. They give a little 
more to the tenant who, by his labour, produces 
crops, and a little less is left to the landlord who 
happens to be the owner of the land. It does not 
follow that such a legislation is per se discriminatory 
in favour of the tenants and against the landlords. 

If a different share was fixed for different landlords 
then it could have been said that there was discri¬ 
mination between landlord and landlord and Art. 14 
applied. But where there is no discrimination of 
that kind, it cannot be said that merely because a 
little more is left to the tenants and little less is 
left to the landlords, the legislation is against 
Art. 14. b 

Held, that there was no discrimination between 

tenant aod tenant or between landlord and landlord 

in the two Acts, namely, Rajasthan Acts 15 of 1951 
and 14 of 1952. Merely by calling the two Acts 
class legislation, thev cannot be said to impugn 
Art. 14. Raj Sahiban Shersingh v. State of Rajasthau, 
ILR (1954) 4 Rai 365: 1954 Raj L W 296 : AIR 1954 

Rai 65 ( 68 , 73, 74) (Pt C) (Frs 14, 15, 16, 18, 47, 49) 
(FB). 

-—Arts. 14, 19 and 31 — Rajasthan Tenants Protec¬ 
tion Ordinance, S. 7—Validity. 

The presumption is always in favour of the con¬ 
stitutionality of an enactment and the burden is 
upon him who attacks it to show that there has 
been a clear transgression of the constitutional 
principles Obviously section 7 of the Rajasthan 
Tenants Protection Ordinance is not meart for the 
advantage or disadvantage of any single individual. 
It applies to all the tenants who were in occupation 
of their holdings on the prescribed date and were 
ejected or dispossessed either within three months 
of the commencement of the Ordinance or within 
three months of the date of their application for 
reinstatement whichever is later. There is no discri¬ 
mination between those tenants who answer to this 
description. It is quite clear from the preamble of 
the Ordinance that it was promulgated with a view 
to put a check on the growing tendency of land-holders 
to eject or dispossess the tenants from their hold¬ 
ings and in the wider national interest of in¬ 
creasing the production of food grains There was, 
therefore justification for the legislature to produce 
an enactment un» er which this growing tendency 
could be checked. The Legislature consequently 
gave protection against ejectment and dispossession 
to all those tenants who were in occupation of their 
holdings on the d rte, the ordinance came into force. 
The lav fixed date about which the growing ten¬ 
dency of the land-holrers was operating but at which 
there was no legislation to protect them ft must 
be ^resumed that the legislature of Rajasthan under¬ 
stood and correctly appreciated the need of its 
own people, that the provisions of the Protection 
Ordinance were directed to problems mado manifest 
by experience and that the discriminations if any, 
were based upon adequate grounds. It cannot there¬ 
fore be said that the alleged discrimination under 
S. 7 is not based on anv adequate grounds. Article 31 
had no operation after it has been held that 


section 7 of the Protection Ordinance is not void. 
The reinstatement of the tenants had been ordered 
under the authority of the said law. As regards 
Art. 19 (1) (f) the only restriction that had been 
placed upon the landlords was that of not ejecting, 
the tenants who were holding land when the Ordi¬ 
nance came into force and of reinstating tenants 
who were in occupation of their holding on pres¬ 
cribed date and were ejected or dispossessed there* 
after provided they made application for reinstate¬ 
ment within three months from their ejectment on 
dispossession or the commencement of the Ordi¬ 
nance, whichever be later. The restriction was rea. 
sonable and it was in the interest of general nublic 
A I R 1951 S C 41, Foil. 1952 Raj L W 163 :IL R 

(1951) 1 Raj 770: AIR 1953 Raj 53 (56, 57) (Prs 5 , 7 ^ 
(DB). 

Uttar Pradesh Acts. 


w -/ire. 13 -u.r. acc p?oi iyo4)-Uonstitutionalitv 

— Act does not offend Art. 14 of the Constitution 
See Tenancy Laws— U. P. Consolidation of Holdings 
Act (5 of 1954) (as amended by U. P. Act (10 of 
1957), S. 0. AIR 1959 S C 564. 


-Art. 14 — Right to appeal — Right accrued prior 

to Act taken away — Right of persons, who 
did not file an appeal before such Act came into 
force taken away, while appeals filed before the 
amending Act came into force allowed to be con¬ 
tinued — Provision held not discriminatory and was 
not therefore ultra vires. See Tenancy Lav/s — U. P 
Jot Chakabandi (Sanshodhan) Adhiniyam, 1902 (U* P 
Act 8 of 1903), S. 22 (3). 1965 All W R (HC) 106. 

-Art. 14—U. P. Consolidation of Holdings Act (V 

of 1954), S. 15—Validity of . Powers of Consolidation 
authorities are not arbitrary. See U. P. Consolidation 
of Holdings Act (5 of 1954), S. 15. AIR 1959 All 525* 


Art. 14 Scope — Different laws for different 
classes of persons — U. P. Consolidation of Holding 
Act, 1953 (5 of 1954)—Validity. 

Where a class of persons have been subjected to 
differential treatment whether in the substantive law 
or in the rules of procedure what one has to see is 
whether the classification is founded on an intelligible 
differentia which distinguishes those for whom a 
special legislation has been made from others who 
are governed by the ordinary law and secondly whe- 
ther the differential treatment, has a reasonable rela¬ 
tion to the object sought to be achieved by the enact¬ 
ment. The differentiation of tenure holders under the 
U. P. Consolidation of Holdings Act where consolf 
dation proceedings are taking place from tenure-hol¬ 
ders who are not subjected to such proceedings h 
oased upon an intelligible differentia. Where an area 
is declared to be under consolidation proceedings it is 
necessary that the proceedings should terminate 
within a reasonable time. 1956 All VV R (HC) 64T - 

1956 All L J 878 : A I R 1957 All 297 (302) (Pt E 
(Prs 15, 16) (OB). * 

Other Acts. 


-Art. 14—Scope - Bombay Act (07 of 1948), S. 7 — 

Is not inconsbtent with Arts. 14 and 19 ( 1 ) (f)’of the 
Constitution. See Tenancy Laws — Bombay Tenancy 
and Agricultural Lands Act (07 of 1948) as amended 
by Act (13 of i956), S. 7. AIR 1957 Bom 252. 

(The observation that the power to issue notification 
may be exercised in favour of a single individual 
under the authority reserved under S. 7 and may lav 
the State Govt open to a charge of favouritism Over 
ruled in AIR 1959 S C 459.) Ver ~ 


—'Art. 14— Equality before law—Classification of 
suits—Validity of S. 98, Hyderabad Tenancy Act — 
(Tenancy laws-Hyderabad Tenancy and Aericult., 
rai Lands Act (21 of 1950), S. 98). ** 
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Article 14 guarantees equality before law and equal 
protection of law to all citizens. It does not affect 
procedural law and does not bar rational classification 
of suits for the purpose of determining the forum 
which might be entrusted with the trial of suits of a 
particular class. Certain specified Courts are given the 
jurisdiction to entertain particular tvpes of litigation. 
The classification of the types of litigation and in¬ 
vesting separate Courts with jurisdiction to try such 

types of cases is nowhere prescribed by (he Consti¬ 
tution. 

Held, that the contention that in so far as S. 98 of 
the Hyderabad Tenancy and Agricultural Lands Act, 
takes away the jurisdiction of the civil Courts to 
decide suits for possession of agricultural lands it 
discriminates between such lands and lands of other 
description is misconceived. ILR (1954) Hvd 983 : 
AIR 1955 Hyd 97 (98) (Ft B) (Pr 3) (DB). 

# —Art. 14 — J. 6c K. Tenancy Act (2 of 1980) — 
Ss. 15A, 16 (1), 19B, 45, 47 and‘49 — Constitutional 
validity. See Tenancy Laws-J. 6c K. Tenancy Act (2 
of I960), as amended by Act (12 of 1955\ S. 15-A. 
AIR 1959 J 6c K 35 (FB). 

‘—Art. 14—Power of State to adopt classification 
— Validity of Berar Regulation of Agricultural 
Leases Act (24 of 1951). 

The contention that the classification on the terri¬ 
torial basis as evinced in the Berar Regulation of 
Agricultural Leases Act, 1951, is not reasonable, hav¬ 
ing regard to the object of the legislation, is not cor¬ 
rect. The object of that Act is to provide for long¬ 
term leases of agricultural land to ensure fixitv of 
tenure in the interest of efficient agriculture in Berar. 
The tenancy law in the Central Provinces.is different 
from that in the merged territories or that prevailing 
in the alienated and unalienated villages in Berar. It 
is, therefore, reasonable to make different provisions 
for these three territories even though the object, i. e., 
efficient agriculture, is the same, as to the need for 
different legislation for different areas in the State, 
the judgment of the Legislature must be regarded as 
final. AIR 1953 S C 91, Rel. on. Bhaurao v. S. D. O., 
Chandur Morsi, 1954 Nag L J 667 : ILR (1954) Nag 
S18 : AIR 1955 Nag 1 (4) (Pt C) (Pr 10) (FB). 

-Art. 14— Discrimination- Chota Nagpur Tenancy 

(Amendment) Act (Bibar Act 25 of 1947), S. 9 — 
Chota Nagpur Tenancy (Amendment) Act (Bihar 
Act 11 of 1950) —Acts do not offend Art. 14. 

Neither of the impugned Acts, viz—Bihar Act (25 of 
1947) and Bihar Act (11 of 1950) offends Art. 14 of 
the Constitution, because the legislations in question 
refer to a class of persons and not to individuals. 
Where there is a discrimination between classes of 
persons and not in the same class of persons them¬ 
selves, there is no discrimination provided that the 
legislation is not arbitrary. The impugned Acts 
merely increased the rights of tenants and thereby 
diminished the rights of landlords. Such legislation 
cannot possiblv be described as arbitrary. ILR 31 Pat 
382 : AIR 1956 Pat 149 (153, 154) (Pt B) (Prs 13, 19) 
(DB). 

-Art. 14—Provision of S. 29 of Ajmer Land and 

Revenue Regulation (II of 1877), is violative of Art. 14 
—Hence S. 29 must be struck down. See Tenancy 
Laws — Ajmer Land and Revenue Regulation (2 of 
1877), S. 29. AIR 19C5 Raj 188 (DB). 

-Arts. 14 and 19 (1) (f)—Ajmer Land and Revenue 

Regulation (1877), S. 29—Validity — Provision held 
void on coming into force of Constitution. See Ten¬ 
ancy Laws — Ajmer Land and Revenue Regulation 
(1877), 8. 29. 1963 Raj L W 466. 

-Art. 14—Saurashtra Gharkhed Tenancy Settle¬ 
ment and Agricultural Lauds Ordinance (41 of 1949) 
S.29 (2)—Validity. 


No person has^any vested right in any particular 
procedure. It is for the State to legislate about the 
lorum, and procedure of seeking remedies for infringe¬ 
ment of suostantial rights and such forum and proce¬ 
dure are bound to vary. Equal treatment does not 
necessarily mean identical treatment. Identical treat¬ 
ment in unequal circumstances amounts to inequa¬ 
lity. Equal protection of laws does not mean protec¬ 
tion by identical laws. The conditions which appiv 
to a landlord both in respect of his substantive rights 
as well as legal procedure for enforcement thereof 
cannot necessarily be the same as would apply to a 
tenant for the simple reason that both of them do not 
stand on the same footing. Though landlord is 
debarred from taking possession except under an 
order of the Mamlatdar even when his tenant is 
willing to surrender possession to him, this discrimi¬ 
nation between the rights of tenants and landlords 
does not amount to denying equality before the law 
and equal protection of the laws and therefore S. 29 
of S. G. T. S. and Agri. Lands Ord. (41 of 1949) 
is not voici under Art. 13 of the Constitution being 
repugnant to Art. 14 which guarantees equality before 
the law. A I R 1951 Hyd 11, Ref. ; 52 Cri L J 779, 
Rel. on. (’51) 4 Sau L R 234 (DB). 

29« Prohibition laws. 

® Art. 14—Prohibition laws — (Madras Prohibi¬ 
tion Act (10 of 1937), S. 4 (2))-Validity. 

Section 4 (2) of the Madras Prohibition Act does 
not offend the provisions as to equality before law or 
the equal protection of laws The presumptions en¬ 
acted therein have to be raised against all persons 
against whom the facts mentioned therein are establi- 
s h ed. 

Even on (he application of the due process clause, 
the presumptions laid down in S. 4 (2) cannot be 
struck down as denying equal protection and there¬ 
fore unconstitutional. The matter mentioned in S. 4 
(2) should be read distributively in relation to the 
offences mentioned in S. 4 (1). Possession of liquor, 
for example, is an offence under S. 4 (1) (a). The 
presumotion in S. 4 (2) is that if it is found in the 
possession of a person, he should be presumed to 
have committed the offence under S. 4 (1) (a), unless 
he could give satisfactory explanation therefor, as 
for example, that it must have been foisted in the 
place without his knowledge. Likewise, it would be 
an offence under S. 4 (1) (g) to be in possession of 
materials, for the tapping of toddy or the manufac¬ 
ture of liquor. Under S. 4 (2) (a), if a person is found 
to be in possession of materials or other things men¬ 
tioned in the sub-section, there is a presumption that 
he has committed an offence under S. 4 (1) (g), but it 
is open to him to account satisfactorily therefor. A. 

S. Krishna v. State of Madras, 1957 Cri LJ 409.: 1957 
S C J 216 : (1957) 1 M L I (Cr.) 88 : 1957 S C A 450 : 
(1957) 1 ML J (SC) 59 : (1957) 1 Andh W R (SC) 59: 
1957 S C R 399 i A I R 1957 S C 297 (303, 304) 

(Pt B) (Prs 13, 15). 

•-Art. 14—Bombay Prohibition Act (25 of 1949), 

b. 39 — Section 39 in so far as it affects the military 
and naval messes and canteens, warships and troop 
ships cannot be held invalid on ground that it con¬ 
travenes Art. 14. A I R 1951 Rom 210 (FB), Reversed. 
The State of Bombay v. F. N. Balsara, 1951 S C J 
478 : 1951-2 Mad L J 141 : 53 Bom L R 982 : 1051 
S C R 682 : 52 Cri L j 1361 : A I R 1951 S C 318 
(327) (Pt H) (Pr 21). 

-Art. 14 - Assam Opium Prohibition Act (23 of 

1947), S. 5 (a) does not violate Art. 14 of the ConstB 
tution. See Assam Opium Prohibition Act (1947), S. 5 
(a). I960 Cri L J 317 : AIR 1960 Assam 37 (DB). 

-Art. 14 — Bombay Prohibition Act (25 of 1949), 

S. 6- \—Discrimination between one medicated wine 
and another. 


1 
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No plea od the ground of discrimination between 
one medicated wine and another can be sustained, 
unless it is established that there is discrimination in 
fact. If action has been finally taken against one wine 
a result of following the procedure laid down 
under S. 6 -A, and action in respect of other wines is 
under investigation, a case for discrimination is not 
made out. A I R 1956 Bom 304 (317) (Pt K) (Pr 22). 

• -Art. 14—Bombay Foreign Liquor Rules. R. 67, 

framed under S. 143, Bombay Prohibition Act (25 of 
1949) — Discrimination made for issue of tourists 
permits to foreigners only and not to Indian visitors 
•from other Provinces is not justified and offends 
Art. 14. Fram Nusserwanji v. State of Bombay, 52 
Bom L R 799 i 52 Cri L J SO : ILR (1951) Bom 17 : 
AIR 1951 Bom 210 (219) (Pt E) (Pr 19) (FB). 

[Reversed in AIR 1951 S C 318.] 

-Art. 14 — Madras Prohibition Act (10 of 1937) 

Ch. V and S.*48—Investigation of offences under the 
Act Powers of Police Officers — Provisions in Ch. V 
are supplements to those in Criminal P. C. — Report 
by Police Officer is under S. 173, Criminal P. C. — 
Procedure to be followed is that under S. 251-A and 
not under S. 252 — Latter not more advantageous —- 
Accused has no vested right in procedure. See Prohi¬ 
bition — Madras Prohibition Act (10 of 1937), Ch. V. 
1960 M W N 317. 

— Art. 14—Section 4, Madras Prohibition Act, is not 
discriminatory and is not invalid. See Prohibition — 
Madras Prohibition Act (10 of 1937), S. 4 . AIR 1954 
Mad 993 (DB). 

—Art. 14—Scope—Exclusion 'of citizens of French 
and Portuguese settlements in India from foreign 
nationals in Notification No. G. O. 517 Dev, 2-2-1951 
for purposes of issue of liquor permits held arbitrary 
and void under Art. 14 of the Constitution. See Pro¬ 
hibition-Madras Prohibition Act (1937). AIR 1952 
Mad 734 (DB)- 

-Art. 14 —Scope —Mysore Prohibition Act — Vali¬ 
dity. See Prohibition—Mysore Prohibition Act (37 of 
1948), S. 41. 1959 Cri L J 496 : A I R 1959 Mys 100. 

• -Art. 14—C. P. and Berar Prohibition Act (7 of 

1938), S. 6 ( 1 ). Proviso whether discriminatory within 
Art. 14. See Prohibition — C. P. and Berar Prohibi¬ 
tion Act (7 of 1938), S. 0 (1). AIR 1951 Nag 58 (FB). 

® ~~Art. 14—C. P. and Berar Foreign Liquor Rules 
i 1938), R. 7—Permit system envisaged in Rules creates 
inequality and therefore offends Art. 14. Sheoshankar 
v. M. P. State Government, ILR (1951) Nag 646 : 52 

£ rl M 1140 1 A 1 R 1951 Na S 58 (75, S 8 ) (Pt N) 
(Prs 115, 116,202 (FB). 

? 7 Art. 14. Notifications by Rajasthan State with¬ 
drawing privileges granted by Ruler of Udaipur to 
zamindars, to manufacture liquor for private con¬ 
sumption—Privilege held not right to property — No 
lntnngement of fundamental right. See Ibid, Art. 31. 
AIR 1954 Raj So (FB). 


30. Excise laws. 

Cases under Central Excises and Salt Act. 

? /i twin* l 4 t dL—Central Excises and Sj 

Ac (1944), Sch. I, item 17—Levy of excise duty < 

foot-wears under Item 17 is not discriminatory-It 

valid and cannot be attacked under Arts. 19 and i 
or Constitution, 

K«^ a -ri U f 3C / UrerS w ^ 0 M en )Ploy 50 or more workers c; 
oe said to form a well defined class. Manufacture 

who S e manufacturing process is being carried < 

W ln in i , of p °^ er seeding 2 II. P. are alsc 
\ v .n: class. The contention that size makes ] 

difference is not valid. It is well known that t 
digger manufacturers are able to effect economy 
cheir manufacturing process and their outturn beii 
[Vol.3.] Fn. D. 74. 


both large and rapid they are able to under-sell small 
manufacturers. If this were not so, mass production 
would lose all its advantages. Therefore, in imposing 
the Excise Duty under Item 17 in Schedule I to the 
Central Excises and Salt Act there is a definite desire 
to make an exemption in favour of the small manu¬ 
facturer who is unable to pay the duty as easily if at 
all, as the big manufacturer. Such a classification in 
the interests of co-operative societies, cottage indus¬ 
tries and small manufacturers has often to be made 
to give an impetus to them and save them from anni¬ 
hilation in competition with large industry. It cannot 
be successfully assailed on the ground of discrimina¬ 
tion. A similar consideration applies in the case 
where the exemption operates in respect of very small 
manufacturers employing not more than 50 workers 
and carrying on their manufacturing process with 
power not in excess of 2 H. P. This affords a protec¬ 
tion to small concerns who if they are made to pay 
the duty, would have to go out of business. The 
Schedule which is characterised as discriminative is 
thus based upon a reasonable classification and is 
validly enacted. As the law is valid the attack under 
Aits. 19 and 31 must fail. A I R 1962 S C 98, Rel on 
British India Corporation Ltd. v. Collector of Central 
Excise, Allahabad. 1963 (2) S C A 416 i A I R 1963 
S C 104 (107) (Pt C) (Pr 12). ^ 

•-;Art. 14—Central Excise Rules (1944), R. 8 (1) — 

Constitutional validity—Rule does not suffer from vice 
of excessive delegation of power to exempt—Notifica¬ 
tions under — Notifications Nos. 74 of 1959, dated 
31-7-1959 and 70 of 1960. dated 30-4-1900-Validity 
— Excise duty on cotton fabrics produced on power 
loomes Exemption granted to co-operative societies 
of weavers —No violation of Arts. 14, 19 (1) (f) and 
(g) of Constitution. See Central Excise Rules (1944) 
R. 8 (1). AIR 1963 S C 98. ’ 

e -Art. 14—Taxation of law—Central Excises and 

Salt Act (1944), (as amended by Act (38 of 1960) 
Sch. I item 4 (1), Cls. (5) and (0)-Tariff of tax 
imposed by Cls. (5) and (6) are not discriminatory 
—Clause (0) cannot be impugned under Art. 14 
Jagannath v. Union of India, AIR 1962 S C 148 (148* 
150) (Pt B) (Prs 1,4). 

-Art. 14 — Scope — Central Excise Rules, 1944, 

R. 8—Notification of Central Government, dated 29th 
November, 1955 -Construction of—Collector acting 

under — Notification withdrawing exemption_If 

discriminatory and invalid. See Central Excise Rule^ 
(1944), R. 8. 60 Bom LR 991 : A I R 1959 Bom 256. 

-Art. 14 —Central Excise Rules (1944), R. 8—Vali¬ 
dity— No excessive delegation of power—Does not 
contravene, Art. 14 or „19 (I) (f) of the Constitution. 
See Central Excises and Salt Act (1944), S. 37 (2) (yvU)' 
AIR 1964 Punj 192 (DB).: V M '* 

- Art. 14—Excise duty on strawboard— Notification 

under R. 8 allowing gradual exemption in respect of 
smaller Units- Validity—Burden of proof—Does not 
contravene Art. 14. See Central Excise Rules (1944) 

R. 8. AIR 19G4.Punj 192 (DB). 

-Art. 14 — Unmanufactured tobacco other than 

flue cured — Levy of duty — Stage at which it can be 
levied—Reduction of duty — Applicability of article 
See Central Excises 'and Salt Act (1944), Sch I 
Item 9 (I). AIR 1959 Punj 357. ' ’ 

Cases under Dhoties (Additional Excise Duty) 

Act. yf 

-Art. 14—Reasonable classification — Dhoties 

(Additional Excise Duty) Act (1953) — Validity. 

The Court must start with a presumption in favour 
of the constitutionality of the Act and further the 
Court is also called upon to conceive a rational basis 
of classification if such a course can be conceived as 
justifying the measure. 
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Held, that the Dhoties (Additional Excise Duty) 
Act did not violate Art. 14 ot the Constitution and as 
such was valid. AIR 1955 Raj 114 (122) (Pt F) 
(Pr 12) (DB). ' '' ' 

Art. 14 Dhoties (Additional Excise Duty) Act 


(1953)—Validity- (Dhoties (Additional Excise Duty) 
Act (1953), S. 3 (2)). y 

The word “nature* in S. 3 (2) of the Act of 1953 in 
the context in which it has been used must be given a 
comprehensive meaning and it really includes not 
merely ‘ nature** strictly so called, but also “extent 1 * 
of the machinery involved. Mills which might have 
expanded their machineiy or equipment during or 
after the relevant period have been provided for 
under the Act for suitable treatment. In this view of 
the matter, it was open to the petitioner miil to have 
moved the authorities concerned for relief. The 
impugned legislation could not be condemned as 
discriminatory on the ground that although the Act 
provideo in the case of a mill or mills which came 
into existence only during or after the expiry of the 
relevant period that the Central Government may 
fix the permissible quota such as may be reasonable 
having regard to the machinery and other equipment 
installed therein and to the other circumstances of 
the case, no similar provision was to be found in the 
Act with regard to .the mill or mills which might 
have increased their equipment during or after the 
expiry of the relevant period. AIR 1955 Raj 114(122, 
123) (Pt H) (Pr 13) (DB). 

Cases under East Bengal and Assam Excise Act. 

-Art 14 — East Bengal and Assam Excise Act 

(1910), 8s. 25, 30 (2). 75-Rules under S. 30 (2), 

R. 218—Power to fix different periods for settlement 
of different liquor shops — Not violative of Art. 14 
of Constituti >u. See Eastern Bengal and Assam Excise 
Act (1 of 1910), S. 25. AIR 1960 Assam 218. 

-Art. 14-East Bengal and Assam Excise Act (1 of 

1910) S. 17 (3) - Validity—Section not discriminatory. 
See East Bengal and Assam Excise Act (1 of 1910), 

S. 17 (3). 1958 Cri L J 1461 : A I R 1958 Assam 173 
(DB) 

Cases under Hyderabad Abkari Act. 

-Art 14-Andhra Pradesh (Telangana (Area) Ab¬ 
kari Act (1 of 1316 F), S.-3 (1) (a)—Power of Commis¬ 
sioner of Abkari to issuedirections to his subordinates 
—Circuia No 24'i48/Ex 63 E4, dated 17-8-1963- 
Restriction placed on entry into auction hall — Cir¬ 
cular is covered by S. 3 (l) (a) and Rule 7 (i) (b) 
and is not irrational in classification* 

Section 3 of the Hyderabad Abkari Act (now, the 
A. P. (Te’angapa Area) Abkari Act) clothes the Com¬ 
missioner with ample power to issue directions to his 
subordinate officers in conformity with the policy 
and purpose of the Act. Further, even though the 
Rules framed under the Act do not specifically say 
that a defaulter is not entitled to a hall ticket but, 
the power conferred on the auctioning authority to 
cancel the bid of a person who is in arrear, carries 
with, it the power to stop such a defaulter even from 
bidding. Taking, therefore, into consideration Buie 7 
(i) (b) which is to be t ad with Circular No. 24048/ 

Ex. 63 E4 dated 17-8 1903 issued by the Commissioner 
of Abkari placing restriction on the entry into the 
auction hall on those bidders who are defaulters in 
paying excise revenue of recent years, the circular is 
proper and is not irrational in classification though 
such a restriction is placed on defaulters of recent 
years and of Hyderabad district only. (1964) 1 Andh 
L T 403 ? (L964) 2 Andh W R 343 i AIR 1965 Andh 
Pra20 (24) (Pt B) (Prs 12, 14, 15). 

“ Art. 14—Hyderabad Abkari Act (Iofl310-F), 

Ss. 4 and 43—Whether infringe Art. 14. See Hydera- 


b a d Abkari Act (1 of 1310F), S. 4. AIR 1959 Andb 
Jrrs 394* 

“ T - ) r *; 14 — Scope — R. 9 (0) framed under S. 3 of 
the Hyderabad Abkari Act - Validity. See Hyderabad 1 
Abkari Act (1 of 1310 F). (1959) 2 Andh W R 426. 


Art. 'Hyderabad Abkari Act, S. 43-Validity 
i'7 I Jo? erabad Abkari Act U318-F) Ss. 2 (1), 4, 6, 

A perusal of Ss. 4, 0 and 15 of the Hyderabad 
Abkari Act will show that the amount realised from 
a lease is evidently included within the meaning of 
Abkari revenue. The contract of the toddy trees of 
j ® Excise Department with the petitioner is quite 
clearly a contract in the administrative capacity for 
the purposes of realisation of State Revenue. In leas¬ 
ing out toddy trees the State does not carry on a- 
commercial undertaking on competitive basis. On 
the other hand, it leases out those trees for tapping 
purposes in order that it may bring revenue to the 
State. The State for this undertaking falls under a 
separate classification and that classification being 
reasonable and in the interest of the public revenue, 
it does not infringe the equality clause. By that 
clause all classifications are not prohibited. Article 
14 does not require things which are different in 
fact or in law to be treated as though they were the 
same. Toddy trees being a source of revenue the 
State can very well be treated separately in the 
public interest. ILR (1955) Hyd 283 : AIR 1955 Hyd 
109(110) (Pt A) (Pr 4) (DB). 

Cases under Travancore and Cochin Acts. 

Arts. 14 and 226 Rules under S. 26, Travancore - 
Abkari • Act — If inconsistent with S. 14 of Act — 
Order of Government directing resale—Validity. 

The rules made under S. 20 of the Abkari Act, are 
rules for carrying out the provisions of S. 14 of the 
Act and are not mere adminstrative orders. Once the 
rules are rules properly made under the Act, they 
have the force of law and by reason of S. 05 of the 
Act have to be read as pait thereof. 

Where the Board of revenue has not acted under 

R. 12 and has not passed any order no question of a 
resale arises and it follows that the order of the 
Government direjting a resale, which is, in effect, an 
order rejecting the bids of the petitioners, is with- 
out jurisdiction. The order in etfect denies them the 
right of their bids being considered and is violative 
of Art. 14. Art. 220 of the Constitution can be in¬ 
voked. AIR 1954 S C 592, Followed. 1959 Ker L T 
1278 : 1159 Ker L J 1390: ILR (1959) Ker 1212 i 
AIR I960 Ker 164 (166, 167) (Pt A) (Prs 8, 10, 13’ 
(DB). 

-Art. 14 — Cochin Abkari Act (1 of 1077 M. E.), 

S. 29 — Rules under, R. 7 — Validity — Power given- 
by R. 7 is void and inoperative under Art. 14 of the 
Constitution. See Cochin Abkari Act (1 of 1077) 

S. 29. AIR 1953 Trav Co 146. 

Cases under other Excise Acts. 

-Art. 14 — Applicability — Ov'ert or covert mono¬ 
poly — Prohibition against creation of — Number of 
shops grouped into one lump and sold — Similar 
lump sales held in respect of other shops as well — 

No monopoly can be said to have been created by 
such sales—Further as there was a public auction in 
which any member of the public was entitled to 
bid Arts. 14 and 19 of the Constitution cannot also 
apply. See U. P. Excise Manuals, R. 358 (9). ILR 
(1962)2 All 409. 

-Art. 14 — Inequality affected by combined 

operation of Statutes passed by legislatures having 
independent jurisdiction — Art. 14 cannot be in¬ 
voked. 
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Where imposts are levied by two legislatures, each 
having independent jurisdiction to levy them as well 
as to grant such exemptions as it liked, Art. 14 of 
the Constitution cannot be invoked on the ground 
that inequality has resulted from the combined opera¬ 
tion of the laws made by two different legislatures. 
Where therefore it was contended that the levy of 
sales tax on cotton fabrics produced by not more 
than four power looms offended against Art. 14 of 
the Constitution because as a result of the fact that 
goods produced by four power looms are exempted 
from the additional excise duty while they are sub¬ 
jected to heavy sales tax in West Bengal but goods 
produced by more than four power looms were 
subject to the additional excise duty but exempted 
from the sales tax in West Bengal an arbitrary dis¬ 
crimination had been -made against producers with 
not more than four power looms, it was held that 
Art. 14 of the Constitution had no application. AIR 
1954 S C 493, Rel. on. 

Held, the fact that goods produced by four power 
looms were exempted from additional excise duty 
under notification No. 107/57 dated 14th December 
1937 issued under the Additional Duties of Excise 
(Goods of Special Importance) Act, 1957, while they 
were suojected to heavy tax under Rule 3 (28) (a) of 
the Bengal Sales Tax Rules, 1941, but goods pro¬ 
duced by more than four power looms were sub. 
jected to the additional excise duty but exempted 
from the sales tax in West Bengal did not amount to 
arbitrary discrimination against producers with not 

more than four power looms. AIR 1965 Cal 203 
(206) (Pt Ci (Pr 9 (v) ). 

71 ^Arts. 14 and 19 Right to sell liquor by retail 
if inherent right — Bidding for individual shops 
chanced to collective bidding - Discrimination - 
(M B. Excise Act (Sint. 2009)> S. 68 — Rules under 

— Rules for Distribution of Shops and Grant of 
Licenses (Smt. 2009), Rr. 25 and 27). 

There is no inherent right in a citizen to sell 
Intoxicating liquor by retail, where at the proceed- 
ings which began with bidding for individual shops 
the bidders raised the bids only upto a certain 
amount and then stopped and the Excise Commis¬ 
sioner and Collector believing that this was due to 
some understanding among the bidders, resorted to 
collective bidding to break such an understanding 
but equal opportunity was given to all the bidders 
including the petitioner, to bid at the collective 
auction it cannot be said that the auction was not 

b A D R a i7/^ oo 0 ^^ 116 ,6tter and S P irit ° f Art. H. 
Ktn l 9 o 4 ,o£ 2 3 Re 1 ' M B L j 1955 (H C fi) .590 , 

L R 1955 Clv 121 ! AIR 1955 Madh B 161 (109 
166) (Pt D) (Prs 19, 50) (DB). 101 U ° J ' 

— Arts. 14 and 19 — State when is not ‘person’— 
Licence to vend liquor — Disparity between State 
and citizen - Discrimination not umeasonable - 

nant to n Art IT ^ A °‘ (2 ° f 19151 is not rf P u S- 

ir ‘ i,s capacity as a giver of a licence 
tor sale oi liquor performs its ordinary function of 
Government and cannot be said to be a 'person' 
within the meaning of Art. 14. p 

The State has a heavy responsibility of carryine on 
administration for which purpose the revenues must 
be readily realisable. Ilense, the coercive processes • 

issued against the petitioner under S 64. C. P. and ’ 

Bcrar Excise Act, 1915 rea l with Ss. 128 and 225 , < 

C :.?- Land Revenue Act, 1917 do not offend agaimt ! 

either Art. 14 or Art. 19 (5) of the Constitution. ( 

1 oTs e «,ff-° n M n * he P ' and Berar Excise Act, - 
1915, authorising the recovery of the license fee as r 

an arrear of land revenue are not repugnant to Art t 

1 /t.° f .wi Cons,itution - AIR 1955 Nag P 17 8 7 (178 179 ) s 
(Pt A) (Prs 5, 11, 12) (DB). * ' ’ 17y> f 


HA (iy5 U). Art, 14. Note 30 j 171 

~ Art. 14 Restriction on sale of liquor — Discre¬ 
tion to executive authority under Punjab Excise Act 
to grant or refuse licence — Discrimination in issu-ng 

licences. See ibid, Art. 19 (6). A I R 1957 Punj 20 
(DB). 

•—Art. 14—Validity of S. 20, Jaipur Excise Law 

?'o e - Excise Law t 1924 )- s - 20. A I B 

1954 Raj 8o (FB). 

• —: q \ r ‘‘ “-Validity of S 71 (2). Rajasthan Excise 
Act, 1950. See Rajasthan Excise Act, (2 of 1950). 
S. 71 (2). AIR 1954 Raj 85 (FB). ' 

31. Customs laws. 

it To Act ( 1878 > < as amended 

Arrof I • 202 ~ Ru,es u ™ er > Custom House 

Agents Licencing Rules (I960) — Validity —Whether 

offend against Arts. 14 and 19 of the Constitution or 

go beyond rulemaking power undei S. 202 (2) SeeS-a 

AIR 1963 SC 20T 8J amended in 1955 )- S - 292 < 2 )- 

HSTfO Art v Sc0p .r ~ S , 178A Sea Customs Act 
(1878) — Validity — If violative of Art. 14 See Sea 

Customs Act (1878), S I78-A. AIR 1957 S C 877? 


* _ T Ar . t : 14 - Sea Customs Act, S. 1S3 - Constitu- 
rcmal validity _ Section 3 ( 2 ), Imports and Exixirts 
(Control) Act, 1947 — Effect of — Modified S. 83 if 

A / 1- 8ee ^ ea Customs Act (1878) S 183 
1957 Cr L J 1026 : AIR 1957 S C 648. 3 ' 

-Arts. 14, 19 ( 1 ) —Sea Customs Act (18781 8 87 a 
- Constitutional validity - Law operating agafnst 

non-citizens only — No discrimination — N^t viola 
live of Art. 14 - Section 5 >• A, Sea Customs Act can 
be enforced against citizens and non-citiz ms alike 2 

Si) "S “ A,R 1962 007, 

real value under S.^oTfSea Customs Ac“ (1878). ° f 

Allegation that goods of petitioner were valued af a 
much higher rate than other goods contained in the 

su ter,' - Q “'"’ oo.d. r, Sot 

(Pt E) (Pr 8 ). 1 uaJ (198) 

“ Art. 14 — Discrimination — I an d if -i 

!iw-“ad?;™ •' •«'“ °< M~.bi.fts; 
.■If: “SSh'i 

in one class are treated differently, such ? rf I? d 
tion wojIcI be covered bv Arf 14 on i , . ^iniina- 

the classification as unconstitutional. WOuld render 

Category (d) created bv the J and if t . , 
Council (Term of Office ofMembers) OrH* Ll?RIS ativiS 
held to offend Art. 14 ol Constituting caDnot be 
there is no discrimination within the'e^*™ 6 (1) 
which a teacher's constitupncy has b»en nl* 0ry i i in 
virtue of the Order; and ( 2 ) there is no discrfmi?^-^ 
as between the persons constituting one nV” at,0n 
19n9 J and K 21 (23) (Pt B) (P r 6 ) foB). aSS ‘ A1R 

7777 w*’ I4 ~ Sea Customs Act (1878) S 177 a 

Validity - Contravention of Art. 14 — Test ^ ~ 
tion not discriminatory. Se> Sea r,.^ * ~~ 3ec- 

1963 » o r ‘ *• tetf&ffsa 

penalty by customs au.hMi'tiMTn’eroiso 0 of 
tionary power - Discrimination cannif Re dls ? re ' 
shed by citing solitary instance in which lesser^ S’ 

ty was imposed - No interference under ^220 
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unless abuse of power is established. AIR 1902 Mad 
164, Disting. AIR 1965 Punj 305 (306) (Pr 4). 

—Arl'. 14 — Applicability —Personal penalty under 
SetrCustoms Act — Finding, either express or implied 
that the person was concerned in the offence of im¬ 
portation c r exportation of goods, prohibited or 
restncced by the Act, necessary before levying penal¬ 
ty. See Sea Customs Act (1878), S. 167 (8). 1964 (1) 
Ct L J 545 : AIR 1964 Punj 222. 

—'—Art. 14—Matsya Customs Ordinance (1948), 
3L 48 — Validity. See Matsya Customs Ordinance 
(1948), S. 48. AIR 1953 Raj 158 (DB). 


32. Labour laws. 

Legislation regarding Employees’ Provident Fund. 

f|-Art. 14 — Employees’ Provident Funds Act — 

Act is not discriminatory — Does not violate Art. 14 
of the Constitution, See Employees’ Provident Funds 
Act (1952), S. 1 (3) (b). AIR 1964 S C 980. 

9-Art. 14 — Employees’ Provident Funds Scheme 

(1952), Paras. 2 (f) (iii), 30, 32, 73-A — Benefits of 
Scheme, available to direct employees, extended by 
notifications to contract labour — Right of principal 
employer to deduct amount of provident fund on 
account of employee from his wages not available 
against contract labour — Notifications discrimina¬ 
tory and unreasonable under Art 19 (1) (g) and (6) 
and struck down as unconstitutional. See Emplo¬ 
yees’ Provident Funds Act (1952), S. 5 (1). AIR 1962 
S C 1402. 

——Art. 14 — Employees’ Provident Funds Act 
(1952) — Act is not discriminatory. See Employees’ 
Provident Funds Act (1932). AIR 1961 All 309. 

—-“Arts. 14, 19.(1) (g) — Scope — Section 16(2), 
Employees’ Provident Funds Act (1952) — Validity 

— If contravenes Art. 14 or 19 (1) (g). 

Under Art. 14 of the Constitution any law provid¬ 
ing for classification is permissible provided the 
classification is on a reasonable or rational basis. 

If S. 10 (2) of the Act had empowered the Govern¬ 
ment to grant exemption in case of any individual 
lac lory, then such a provision would become more 
exposed to challenge or attack on the ground that it 
enabled the Government to single out an individual 
at their own sweet will and pleasure and exempt it 
from the operation of the Act. Furthermore, unless 
an actual classification is made under S. 10 (2) 
on the ground of financial position or other circum¬ 
stances in relation to a group of factories carrying on 
■i particular kind of industry as specified in Sch. I to 
Act, it is not possible to say whether Art. 14 of 
the Constitution has been infringed or not. Section 16 
(2) of the Employees’Provident Funds Act, cannot, 
therefore, be impugned as infringing Art. 14 of the 
Constitution. 

The words ‘other circumstances of the case’ in 
3. 16 (2) do vest a wide discretion in the Government. 
2fj it can be established that the Government has 
acted arbitrarily in any case, such arbitrary act can 
be challenged in a Court of law inasmuch as an 
arbitrary exercise of discretion is no exercise at all. 
Section 10 (2) therefore does not violate Art. 19 (1) (g) 
of the Constitution. 61 Cal W N 694 : (1958 59) 15 
FJR 193 : (1958) 1 Lab L J 285 : AIR 1957 Cal 702 
(706, 707) (Pt B) (Prs 11, 12). 

-Art. 14-Employees’ Provident Funds Act, S. 10 

— Exemption of establishments belonging to Govern¬ 
ment or local authority from operation of Act — 
Whether offended Art. 14 of Constitution. See Em¬ 
ployees’ Provident Funds Act (1952), S. 10. AIR 1903 
Mad 112. 

-Arts. 14, 19 and 31 — Employees’ Provident 

Sunds Act (1952), S. 5 — Section 5 is not ultra vires 


AfU 1962 Punj 507. Foil. ILR (1964) 1 Punj 307 i 
(1963-64) 25 F J R 382 i (1904) 8 Fac L R 144 , 
£ 96 , 4 > 1 Lab L J 662 : AIR 1964 Punj 85 (87) (Pt B) 

vl r lo) (DB). 


-—Art. 14 — Employees’ Provident Funds Act — 
Validity — Does not infringe Arts. 14 and 19 (1) (f) of 
the Constitution. See Employees’ Provident Funds 
Act (1952), before its Amendment by Act(94of 1950), 
S. 5. AIR 1959 Punj 27. ' 

[Reversed on another point in AIR 1903 Punj 507]. 


-—Art. 14 — Scope — Section 16, Employees’ Pro¬ 
vident Funds Act, 1952 — Validity. 

Section 10 exempts factories belonging to the 
Government or local authorities from the scope of 
the Act. An objection under Art. 14, Constitution of 
India, on the ground that it is not a reasonable classi¬ 
fication cannot be entertained. Even, if, however, no 
case could be made out for exempting factories be¬ 
longing to the Government or local authorities from 

the provisions of the Act, this would not constitute 
a ground for declaring the Act as a whole to be ultra 
vires. AIR 1958 Punj 177 (179) (Pt B) (Pr 9). 

Employees’ State Insurance Act. 

-Art. 14-Applicability and scope of—S. 1 (3) of 

Employees’ State Insurance Act (1948)—Validity. 

In order to attract the operation of Art. 14 it is 
necessary to:showthat the power of differentiation 
does not rest on any reasonable basis, having regard 
to the object which the Legislature had in view. 

The discretion which is vested in the Central Gov¬ 
ernment under S. 1 (3) of the Employees’ State Insu¬ 
rance Act, 1948 is undoubtedly very wide, but taking 
into account the policy of the Legislature and the 
administrative difficulties of operating the Act, the 
discretion does not involve a contravention of the 
provisions of Art. 14. A discretionary power is not 
necessarily a discriminatory power and abuse of 
power is not to be easily assumed where the discre¬ 
tion is vested in the Government and not in a minor 
official. There is nothing to show that the reason for 
the Central Government not bringing Chapters IV 
and V into force in Saharanpur was anything but ad¬ 
ministrative difficulty and there had been no discri¬ 
mination in fact. The provisions of sub-s. (3) of S. I 
are not inconsistent with Art. 14 of the Constitution. 
ILR (1958) 1 All 109 : AIR 1937 All 136 (138 139, 
141) (Pt A) (Prs 10, 11, 12, 29) (DB). 


-Arts. 14, 19 (1) (g), 31, 245, 265 — Employees’ 

State Insurance Act (1948), Ss. 1 (3), 73-A—Validity 
—Power of Central Government to bring parts of the 
Act into force in different areas on different dates— 
No violation of Art. 14 - Levy of special contribution 
under S. 73-A before benefit sections are brought 
into force—Not an unreasonable restriction on right 
of employers—No violation of Art. 19. 

Section 1 (3) of the Employees’ State Insurance 
Act, does not contravene Art. 14 of the Constitution 
and is not ultra vires on that ground. Similarly, the 
provisions of S. 73-A, Employees’ State Insurance 
Act, are not hit by Art. 19 of the Constitution and the 
imposition under that section does not constitute an 
unreasonable restriction onthe right of the employers. 

Per Mehrotra, C. J. — The provisions of S. 1 (3) of 
the Employees’ State Insurance Act neither violate 
Art. 14 of tne Constitution nor do they constitute ex¬ 
cessive delegation. The terms of S. 1 (3) are wide 
enough and give power to the Central Government to 
appoint different dates for different provisions of the 
Act and for different parts of the State. It is open to 
the Central Government to apply the provisions of 
Chapter V-A without applying the provisions of 
Chapter V. If the provisions of Chapter V-A have 
been validly enacted there is no bar to the reali- 









CONSTITUTION OF INDIA (1950), Art, 14, Note 32 lift 


sation of the amount from the employers whether 
the imposition is of the Dature of fee or tax. When 
the Act is taken as a whole, the restriction placed on 
the right of the employers if any, cannot be regarded 
as unreasonable. 

As the imposition of special contribution under 
S. 73-A does not result in any acquisition by the Gov¬ 
ernment, the provisions of S 7 j-A are beyond the 
scope of Art. 31 (2) of the Constitution as amended. 

Per Dutta, J.—The employers’ special contribution 
under S. 73-\ is not a tax but a fee. AIR 1957 All 
130, Dissent, from. 

It cannot be said that S. 1 (3) of the Act is ultra 
vires Art. 14 of the Constitution. Although the Gov¬ 
ernment may bring the different sections of the Act 
into force in different areas on different dates, it does 
not mean that Government may bring into force 
S. 73-A and omit to bring into force Chapter V which 
provides the benefits for all time to come. If the 
Government arbitrarily makes delay, the employer 
can apply for a writ to enforce that duty. If, in fact, 
Chapter V was brought into force in a particular area 
of the State and another area was arbitrarily left out, 
then again such an action could be challenged under 
a writ petition. There are good grounds for levying 
contributions before -the benefit sections are brought 
into force. As such there is no infringement of Art. 19 
(1) (g) of the Constitution. AfR 1962 Assam 120 (123, 

124, 125, 126, 127) (Prs 8, 10, 11, 13, 14, 15, 2 L 24, 
25, 26, 27) (DB). 

Factory legislation 

• Arts. 14,19 (1) (g)—Factories Act (1948), S,85 

u Power *° ex * en( l benefits of Act to persons to 
whom Act has not been extended—Provision for 
selective application of Act—Bidi making establish- 
mer R* S ~ Maharashtra Government Notification ex¬ 
tending benefits of Act to bidi rollers in specified 
places—Constitutional validity of S. 85 and notifica¬ 
tion—No contravention of Arts. 14 and 19 (1) (g). 

Section 85 which authorises the State Government 
to issue a Notification applying all or any or the pro¬ 
visions of the Act to any place in which a manufac¬ 
turing process is carried on, and which involves the 
consequence that the place is deemed a factory and 
the persons working therein are deemed workers is 
not by itself discriminatory so as to infringe Art. 14 
oi the Constitution. AIR 1963 S C 806. Rel. on ; nor 
coes the provision amount to authorising imposition 
ot unreasonable restriction upon the fundamental 
right ol the owner of the factory to carry on his busi¬ 
ness. The Notification issued by the Maharashtra 
Government under S. 85 (1), makiag the bidi rollers 
in the specified places “deemed woikers” and entitl¬ 
ing them to the benefits provided under the Act, is 
also not open to attack on the ground that the State 
has issued the Notification by selecting for applica¬ 
tion of the provisions of the Act, some out ol the 
places in which bidi manufacturing t processes are 
carried on. Nor does the Notification in so far as it 
seeks to apply the provisions of the Act imposing 
upon the owner or an occupier of the factory obliga¬ 
tion to grant annual leave with wages impose any un¬ 
reasonable restriction. 

Provisions made for the benefit of “deemed wor¬ 
kers” cannot therefore be regarded as not reasonable 

within the meaning of Art 19 (1) (g) of the Constitu¬ 
tion. 

Inclusion of bidi manufactories registered as facto¬ 
ries with the Chief Inspector of Factories in which 
bidis were rolled by worker must be deemed to be a 
rational basis for classification. The exclusion of 
owners of bidi establishments, not on the list of the 
Chief Inspector of Factories, is ex facie not due to 
any differentiation but on account of the felt neces¬ 
sity of a situation which caused great hardship to a 


large number of workers as a result of the decision of 
the Supreme Court in Shanker Balaji Waje’s case ; 
AIR 1902 S C 517, according to which bidi rollers 
were not ‘employed’ within the meaning of S. 2 (1) 
and could not claim the privileges previously accorded 
to them by Ss. 79 and 80 of the Act. 

It is open to the State Government by a Notification 
to apply all or any of the provisions of the Act to 
any place wherein any manufacturing process is 
carried on and if such a Notification is issued, the 
place so declared is to be deemed a ‘factory’ under 
the Act, the owner to be deemed an ‘occupier* and 
the person working therein a ‘worker’. If by impos¬ 
ing liability to afford to workers strictly so called 
under the Act, there is no infringement of the funda¬ 
mental right of the owner of the factory to carry on 
his business, a similar obligation in favour of deemed 
workers, who satisfy the requirements of S. 79> 
not be regarded as infringing that fundamental right. 
Therefore by imposing liability to afford to “deemed 
workers” annual leave with wages under S. 79 and 
S. 80 in the same manner and to the same extent as is 
afforded to workers strictly so called under S. 2 (1) of 
the Factories Act, no unreasonable restriction has 
been imposed upon the occupier or the owner of the 
factory. Bhikusa \amasa Kshatriya (P) Ltd. v. Union 
of India, (1963) l Lab L J 270 : (1963) 6 Fac L R 
348 : (1963-64/ 24 F J R 429 : AIR 1963 S C 1591 

(1597, 1598, 1599, 1600, 1601) (Prs 9, 12, 13, 14, 15, 
17, 19). N 

® “—Art. 14—U. P. Sugar Factories Rules (1938) 
R. 23—Validity—Difference in procedure for disputes 
being decided by Cane Commissioner and arbitrator 
or Board of Arbitration—Art. 14 of the Constitution, 
not violated — Provision for appeals against certain 
orders or decisions in Rules—Not ultra vires rule¬ 
making power. See U. P Sugar Factories Rules (1938), 

R. 23. AIR 1963 SC 1417. 

Art. 14—Section 30 (2) (v), U. P. Sugar Factories 
Control Act (f of 1938;—“A decision” ot Canes Com¬ 
missioner and “award” of arbitrator are not the same 
—Appeal against award provided but no appeal 
against decision of Canes Commissioner—There is no 
discrimination—No infringement of Art. 14. See U. P. 
Sugar Factories Control Act (1 of 1938), S 30 (2\ 
(v). AIR 1955 All 86. 

-Art. 14—Factories Act (1948), S. 55 (1)—Madras 

G. O. No. 4036 dated 15-9-1965 declaring establish • 
ments working with five or more workers as facto¬ 
ries — Government Order is not hit by Art. 14 of the 
Constitution. 

Madras G. O. No. 4036 dated 15-9-1956, declaring 
all establishments as factories where there are five or 
more workers working, issued under S. 85 (1) of the 
Factories Act, is not hit by Art. 14 of the Constitutioa- 
I he fact that other similar establishments have escap¬ 
ed the notice of the Government does not by itself 
vitiate the Government Order where it *is apparent 
that it did not intend to exclude them. (I960) 38 Mys 
L J 432. 

-Art. 14—Discrimination — Factories Act (1948}, 

S. 85 (1)- Validity —Section not ex facie discrimira- 
tory Notification under S. 85 (1)— No discrimina¬ 
tion made in practice. 

The language of S. 85 (1) of the Factories Act can¬ 
not be said to be ex facie discriminatory. There is no 
intentional and purposeful discrimination on the face 
of the Statute. However, though the Statute may be 
fair and impartial on its face, yet if it is applied and 
administered by the authority with an evil eye and 
unequal hand, there is a violation of the guarantee of 
equal protection given under Art. 14. All places 
wherein a manufacturing process of the nature speci¬ 
fied in the schedule annexed to the notification issued 
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under section 85 (1) is carried on with or without the 
aid oi power, have been noti6ed as the places to which 
me act has been applied It is therefore manifest that 
tne,e is ex facie no intentional discrimination made, 
under the section nor is any discrimination actually 
™, ade i n practice - I L B 35 Pat 877. (1956-57) 11 

4 IR L I R 7 17 : (1957) 1 Lab L J 536 : 

AIR 195/ Pat 247 (251) (Pt C) (Pr 20) (DB). 

Arts- 14 and 13—Statute not ex facie discrimi. 
aatory — Applied in grossly discriminatory manner 

Invocation of guarantee of equal protection of laws 
„ 5!r a , r ' ue , ar Faetories Control Act (7 of 1937). 
—Effect 31 ^ ^ >rov * so ^ Validity — Patt of law void 

There is a class of cases where the statute is not ex 

iacie discriminatory but it is applied by the adminis. 

trative authority in a grossly discrimiratory manner. 

in such a case a person aggrieved would be entitled 

to invoke the guarantee of equal projection of laws 
under Art 14. 

Section 29 (2), Bihar Sugar Factories Control Act, 
is not on the face of it discriminatory and is constitu* 
lionally valid. Jf, therefore, there has been no discri¬ 
mination made by the State Government and all the 
lactones in the State have been notified for the pur¬ 
pose of imposing cess at a uniform rate, a sugar factory 
cannot invoke the guarai tee of equal protection of 
laws under Art. 14 : A 1 R 1954 S C 139 : AIR 1955 
S C 504 and A I R 1955 S C 191, Foil. 

second P r ? v ^ s ° t° S. 29 (2) is severable from 

the rest ot the sub-section and even if it is held to be 

constitutionally invalid, the main portion of the sub- 

4tan d as a valid enactment. A [ R 1952 

2 t 2 t’ ,? pplied - 1956 B L I R 754 : 1956 Pat L R 

™Ji» I /« R 2 5 Pal 743 8 AIR 1957 Pat 40'(42, 43) 
(Pt A) (Prs 6, 7, 8) (DB). 

f‘f■ 13 Bihar f-ugar Factories Control 
Rules (1938). R. 48 - Validity - Part of law void - 
Effect. 


ansing or threatening to arise between the employers 
and the workmen to one or the other of the author!- 
ties according to the exigencies of the situation. No 
two cases are like in natureand the industrial disputes 

• ? nse or are a PP re hended to arise in particular 
establishments or undertakings require to be treated 
having regard to the situation prevailing in the same. 
1 here cannot beany classification and the reference 
to one or the other of the authorities has necessarily 

gOc to be determined in the exercise of best discretion 
by the appropriate Government. Such discretion is 
not an unfettered or an uncontrolled discretion nor an 
unguided one because the criteria for the exercise of 

such discretion are to be found within the terms of 
the Act itseU. hernia Textile Finishing Mills Ltd. v. 

o7 a r C °A££?/ ab ’ i 19 ^ 7 ) 11 F J R 481 * 1957 8 C J 
275 : (19o7) 1 Lab LJ 460 : (1957) M L J (Cr) 1811 

JJi R 0957) Punj 989 : 1957 S C A 646 : 1957 SCR 

335 : AIR 1957 S C 329 (336, 337) (Pt C) (Prs 19, 20). 

,®. ^ f n ^ * 9 (W ^ a ) anc l (b)— Art. 14 not in- 

iringed bv Bombay Industrial Relations Act (1940). See 
fndustna! Disputes (Appellate Tribunal) Act (48 of 
1950), Ss. 24 and 27. AIR 1954 S C 73. 

“7 Art. H—S. 3(b), U. P. Industrial Disputes Act (14 
of 1947)- Validity—Provision does not violate Art. 14 

?;^i Constitution — w * p - No. 2357 ot 1959, Foil. 
(1965) 11 FLR 388 (All). 


Art. 14—Power conferred on Labour Commissio¬ 
ner, under R. 40 (4) of U. P. Industrial Dispute Rules 
is not an unguided power which can be exercised 
arbitrarily so as to violate Art. 14 of the Constitution. 
See U. P. Industrial Disputes Rules (1957), R. 40 (4). 
(1964) 9 F L R 340 (All). 

A*!* 14—Sub-R. (4) of R. 40 of U. P. Industrial 
Disputes Rules is hit by Art. 14 of Constitution—Sub- 
rule is unreasonable restriction on right to form 
association. See U. P. Industrial Disputes Rules 
(1947), R. 40 (4). A I R 1960 All 45. 


Ru.e 48 is severable from the main body of the rules 
and even though the rule be constitutionally invalid it 
severab e from the rest of the main body of the 
rules. 1956 B L J R 754 : 1956 Pat L R 467 : ILR 35 
Pat 743 : AIR 1957 Pat 40 (43) (Pt B) (Pr 9) (DB). 

Legislation regarding industrial dispute. 


© Art. 14 It was held, followirg S C decisions 
AIR 1902 S C 1100; and (1962) L Lab L J 201 (S C 
that the appointment of Shri Gujral as Industrii 
Tribunal was valid, that the Punjab Act 8 oi 1957 w; 
not repugnant to Art. 14 of the Constitution and th; 
to? ye/erencc was validily pending before Shri Gujra 
ana Shri Passey was validly seized of it as his succe: 
sor See Industrial Disputes Act (1947), S. 7 (3) (c 
(1962) Supp 3 S C R 589. V 


© 14 — U. P. Industrial Disputes Act (28 of 

1947', S. 3 —Government can pass order under cl. (b) 
ev£n after an industrial dispute has arisen—Clause (b) 
is not violative of Ait. 14 of the Constitution —Order 
passed by the Government does not offend Art. 19 (1) 
(q) of the Constitution. State of U. P. v. Basti Sugar 
Mills, (1960-61) 19 F J R 211: (1961) 1 Lab L J 220: 
(1961) 2 8 C R 330 : A I R 1961 S C 420 (425 426) 
(Pt B) (/rs 9, 10, 11). 

•- -Art. 14 — Scope — Industrial Disputes Act 

S. 25FFF — Validity. .See Industrial Disputes Act 
(1947), S. 25 FFF. A I R 1960 S C 923. 

® Arts. 14 and 19 (1) (f) and (g) — Provisions of 
Industrial Disputes Act, if infringe Articles-(Indus¬ 
trial Disputes Act (1947), Ss. 10 and 19 (4)). 

Section 10 of the Act is not discriminatory and 
the appioprate Government is at liberty as and when 
the occasion arises to refer the industrial disputes 


■—Art. 14 —Reasonable classification — Rules under 
S. 23 U. P. Industrial Disputes Act—R. 40 - Different 
arrangement between representation of workmen and 
employer —Classification does not contravene Art. 14, 
1959 All L J 745. 

“ Art. 14 — Proviso to S. 14, Industrial Disputes 
(Appellafe Tribunal) Act, does not contravene provi¬ 
sions of Art, 14 of Constitution. See Industrial Dis¬ 
putes (Appellate Tribunal) Act, S. 14, Proviso, AIR 
1954 All 161 (DB), 

——Art. 14 — Industrial Disputes Act, S. 10, is not 
void on ground of infringement of Arts. 14 and 19 
(1) (f) and (g) of Constitution. See Industrial Dis¬ 
putes Act (1947), S. 10. AIR i960 Assam 39 (DB). 

-Art. 14-Bombay Industrial Relations Act, S. 114 

— Constitutional validity — There is nothing dis¬ 
criminatory in S. 114 which would offend Art. 14. 
See Bombay Industrial Relatioi s Act (11 oE 1947), 
S. 114 (2). ILR (1958) Bom 176. 

[Reversed in AIR 190 L S C 977 ] 

— Art. 14—Bombay Industrial Relations Act (11 of 
1947), S. 27-A-Provisions of Ss. 27-A and 30 in so 
far as they make a distinction between a Union and 
a Union or between employers and employees for the 
purpose of representation before an Indmtrial Court 
do not contravene Art 14. (’51)53 Bom LR 333 i 
ILR (1951) Bom 318: 52 Cri L J 779 : AIR 1951 Bom 
105 (113) (Pt F) (Pr 18) (DB). 

-Art. 14 —Scope—Differentiation between daily and 

monthly workers —Validity—Art. 14 not contravened 

- Scope of Art. 14. See Dock Workers (Regulation 
of Employment) Act (1948), S. 4. AIR 1958 Cal 636 
(DB). 
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-Art. 14— Industrial Disputes Act (1947), S. 10 (1) 

—Does not contravene Art. 14 of the Constitution. 
See Industrial Disputes Act (1947), S. 10 (1). I L R 
(1958) 2 Cal 525. 

-Art. 14 — Right of equal access to Court — Dis¬ 
crimination —Classification reasonable and connected 
with object of Act — Art. 14 of Constitution is not 
violated. See Bombay Industrial Relations Act, 1940 
(11 of 1947) fas applicable to Gujarat), S. 95 (2). 1LR 
(1965) Guj 252 : AIR 1966 Cuj 71 (DB).' 

-Art. 14 — S. 73-A of Bombay Act (11 of 1947) is 

not violative of Art. 14 of the Constitution. See 
Bombay Industrial Relations Act, 1940 (11 of 1947), 
S. 73-A. AIR 1965 Guj 112 (DB). 

-Art. 14—Bombay Industrial Relations Act (11 of 

1947), (as adapted in M. B. State), S. 73A v 73 a is 
not discriminatory within scope of Constitution of 
India, Art. 14. See Bombay Industrial Relations Act 
(11 of 1947), S. 73A. AIR 1953 Madh-Bha 231 

:db). 

-Art. 14—Notification applying provision of Bom¬ 
bay Industrial Relations Act, 1940 to biscuits and 
confectionary undertaking in Madhya Bharat, em- 

& loying more than hundred workers—No unreasona- 
le classification. AIR 1959 S C 942 and AIR 1958 
S C 533, Applied. 1960 M P C 658 : 1960 M P L J 
1201 : (1960-61) 19 F J R 105 : 1960 Jab L J 1143 : 
(1961) 1 Lab L J 89 s (1960) 1 Fac L R 5JS : I L R 
(1960) Madh-Pra 769 j A I R 1901 Madh-Pra 96 (97, 
98) (Prs 6, 7) (DB). 

-Ait. 14 — Scope—Industrial Disputes Act (1947), 

S. 25-FFF — Classification involved in S. 25-FFF is 
not arbitrary or unreasonable — It does not violate 
Art. 14. I960 M P L J 841 s I960 M P C 510 : (I960- 
61) 19 F J R 77 : (1960) 1 F L R 326 : 1960 Jab L J 
343 : (1960) 2 Lab L J 543 i A 1 R 1960 Madh-Pra 
307 (308) (Pt B) (Pr 5) (DB). 

-Art. 14 — Industrial Disputes Appellate Tri¬ 
bunal Act, S. 23-A — Validity — Prohibition against 
appeal—Effect — Whole section if rendered invalid. 
See Industrial Disputes (Appellate Tribunal) Act 
(1950), S. 23-A. (1957) 12 F J R 279 (Mad). 

-Art. 14 — S. 30 (4), Industrial Disputes (Appel¬ 
late Tribunal) Act (1950) is not discriminatory. See 
Constitution of India (1950), Art. 19 (1) (g). AIR 
1954 Mad 553 (DB). 

-Art. 14 — Industrial Disputes Act (1947), Ss. 7 

and 30 (4) (as amended by Industrial Disputes (Ap¬ 
pellate Tribunal) Act (1950))—Classification in S.30 (4) 
not arbitrary. See Industrial Disputes Act (1947), 

S. 7. AIR 1953 Mad 447. 

-Art. 14 —Industrial Disputes Act (1947), S. 30 (4) 

(as amended bv Industrial Disputes (Appellate Tri¬ 
bunal) Act (1950) ) — Constitutional validity — Does 
not violate fundamental right under Art. 14. (1953) 1 
Lab L J 24 : 1953 Mad W N 51 : (1953) 1 Mad L J 
315 : AIR 1953 Mad 447 (450, 451) (Pt C) (Pr 6). 

j-Art. 14 — Industrial Disputes Act (1947', Pream¬ 

ble-Validity — Act if contravenes Art. 14 of the 
Constitution. See Industrial Disputes Act (1947), 
Preamble. AIR 1951 Mad 974 (DB). 

Arts. 14 and 245 — Industrial Disputes Act 
(1947). S. 2 (a)—Validity. 

Section 2 (a), Industrial Disputes Act, no doubt 
allows the Central Government option to treat the 
settlement of disputes in some industries as its ex¬ 
clusive concern. If the reference in some cases is 
to be made by the Central Government and in others 
by the State Government, it cannot be said that there 


is differentiation in a matter of substance or that the 
principle of equality under Art. 14 of th* Constitu¬ 
tion or rule relating to delegation is contravened. 
S. 2 (a) is therefore not unconstitutional. A I R 1955 
S C 25, Rel. on. ILR (1955) Mys 546 ; (1956) 1 Lab 
L J 571: AIR 1956 M>s 7 (8) (Pt B) (Prs 3, 4) (DB). 

-Art. 14—Industrial Disputes Act, S. 10 dees no* 

contravene Art. 14. See Industrial Disputes Act 
(1947), S. 10. AIR 1960 Punj 76. 

-Art. 14 —- Industrial Disputes (Punjab Amend¬ 
ment) Act (8 of 1957)—Validity. 

It is open to the State Legislature to fix a different 
age up to which a member of an Industrial T ibunaf 
can function, from the age fixed by the Central enact¬ 
ment. No violation of Art. 14 can be alleged much 
less established in such a ma ter. Punjab Act 8 of 

1957 does not violate Art. 14 of the Constitution, 
61 Punj L R 785 : ILR (1959) Punj 1518 : AIR 1959 
Punj 460 (462, 463) (Pt D) (Pr 5) (DB). 

-Art. 14— Bharatpur State Khas Industries Act, 

Ss. fl, 11, 18 and 21 — Validity. See Ibid, Art. 13. 

1958 Raj L W 432. 

——Art. 14—Industrial Disputes Act (1947), Pream¬ 
ble—Validity of Act—Act does not infringe Art. 14. 

The Industrial Disputes Act 1947 does not provide 
for any discrimination between the employers and 
the employees in the matter of the Governn ent re¬ 
ferring the disputes to the adjudication of Industrial 
Tribunals and the law in question therefore does not 
infringe the fundamental right guaranteed by Art. 14. 
ATR 1951 Rom 132, Rel. on. AIR 1953 Sau 46 (49) 
(Pt D) (Pr 5) (DB). 

-Art. 14 -Industrial Disputes Act (1947), S. 30 (4) 

as amended by Act (48 of 1950) — Whether violates 
undamental rights. See Industrial Disputes Act 
(1947', S.30 (4) as amended by Act (48 of 1950). 
AIR 1951 Trav-Co 203. 

Legislation regarding minimum wages. 

-Art. 14 — Reasonable classification — Ss. 12 and 

22 of Minimum Wages Act 1 1948) — Validity—Sec¬ 
tions do not contravene Art. 14. 

Section 25 provides that any contract or agreement, 
whether made before or after the commencement of 
the Act, whereby an employee either relin juishes or 
reduces his right to a minimum rate of wages or any 
privilege or concession accruing to him under the 
Act shall be null and void in so far as it purports to 
reduce the minimum rate of wages fixed under the 
Act. The fact that whereas the breach of S 12 would 
expose the employer to penalties under S. 22. there are 
no such penalties provided against the emplo>eesin 
case they work on wages less than the minimum rate 
of wages, would not make Ss. 12 and 22 void on the 
ground of discrimination. 

The legislature has provided for penalties in case 
of breach of S. 12 by employers only, because it is 
they who have to pay the minimum rates of wages 
fixed by Government. Therefore the classification 
that is made is based on an intelligible and a rational 
differentia and is intended to fultil the object of the 
legislation which is to protect the employees from 
being exploited by the employers. (1961) 3 FLR 
122 : 63 Bom L R 323 ? (1961) 1 Lab L J 702 : 1961 
Nag L J 3S4: I L R (1961) Bom 491i AIR 1962 Bom 
97 (103) (Pt G) (Pr 12) (DB). 

-Art. 14 - Discrimination — Minimum Wages Act 

(1948), S. 3 (3), Cl. (a), sub-cl. (iv) — Discriminatory 
law. See Minimum Wages Act (1948), S. 3 (3), Cl fa), 
sub cl. (iv). AIR 1960 Bom 299 (DB). ’ V 
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u , A. r '" 14— Mmimum Wages Act (1948), S. 5 — 
Notification fixing minimum wages in cinema 
industry issued by State Government- Challenge on 
ground ot its being discriminatory or arbitrary — 
Challenge not upheld-Matters to be considered in 
fixing inimmuni wages 111 such industry, 

• , weI1 settled that when a legislative enactment 

.s challenged as being discriminatory or arbitrary the 

challenger must prove that the classification is not 

founded upon any intelligible differentia having a 

relation to the object sought to be attained by the 

enactment. So although ostensibly it might appear 

that the employees engaged in-the different classes of 

work in different localities may have been unequally 

treated in the process of fixation of minimum wages 

in cinema industry by way of a notification issued by 

the State Government under S. 5 of the Minimum 

Wages Act, 1948, that by itself will not amount to an 

arbihary discrimination. Various factors play part in 

the matter of fixation of the minimum wages. Thus, 

in faxing the minimum wages for workers engaged in 

cinema industry different classes of workers employed 

in different localities in different kinds of cinema 

houses or in the same locality (air-conditioned houses 

ana odier houses in the same locality) as also the 

extent of the profits made by such employers out of 

the industry in which they are engaged, may have to 

be taken into consideration. AIR 1955 S C 191 (193) 
Rel. on. ' 11 

An employer is bound to pay the minimum wage 
and he cannot plead his incapacity as a ground for 
shirking his obligation to pay the minimum wage and 
accordingly it is said that minimum wage lias to be 
fixed irrespective of the capacity of the employer to 
pay and the question of such capacity is an irrele¬ 
vant consideration. But the propositions laid down 
by the Supreme Court in various decisions cannot be 
construed as laying down an inflexible rule that con¬ 
ditions o_ the cinema industry or to be more specific 
the profits or income from the cinema industry can¬ 
not at ah be taken into consideration in fixiniz the 
minimum rate of wages. (1965) 1 Lab L [ 387- A T n 
1964 Cal 519 (529, 531, 535) (Pt C) (Pri 30 s£ 53 

(lib;. 


While Art. 14 forbids class legislation, it does no' 
reas °nab^le classification for the purposes of 
egislation. A classification is reasonable when it is 

Hn P nt n M M trar \ Sele , cHon and rests on difference per* 
tment to the subject in respect of which the classi¬ 
ng 011 is made. Courts have sustained differentia- 
tions where the difference might not be separately 
divorced from the purpose and circumstances in 

y mu g0I T- V s sou 8 ht f o be established by 
legislation. The article is a pledge of equality before 

* law and e< 3 ual Protection of the law, but it does 
not guarantee to all persons the benefit of the same 

tqai c r 4 S , ame rernecly or identical procedure. AIK 

S C 19i?Rel a on A 1 R 1958 S C 538 and A 1 R 1955 ' 

• n T , h , e Petifionerwas a merchant carrying on business 

AnriM WWfa waste and y arn - 0n 18th 

April, 1959, the State Government promulgated Noti- 

“? at ' on ‘ n accordance with the provisions of S. 5 (1) 

ot the Mimmum Wages Act, 1948. This notification 

added items 13 to 16 in Part 1 of Ihe Schedule to the 

Act and faxed minimum rates of wages in respect of 

employment in any shop or commercial establish- 

ment other than that covered under any of other 

entries in the schedule to the Act. 

Held, that the notification was not hit by Art. 14 
ot the Constitution as being discriminatory. (1961) 2 

5.”, 9®o“VlDBl. 9 " GUi 184 <187 - ISS - 1891 <*' s 

to "Slmi Z 

Presumption as to — Burden of proof — Act is not 

e or arbitrary _ See M P. Minimum 

Vf Sfs Ration Act (16 of 1962), Preamble. AIR 1964- 
iVlanii Pra 45. 

(Tflof1 P ', Minimum Wages Fixation Act 

\ C ^~v w? ■ ^ ahdity — Is not discriminatory 

io«o c Wages Fixation Act (16 of 

190:.,, S. o. AIR 1964 Madli Pra 45 (DB). 


t ^ Discrimination Fixing minimum wage 

a V imla? ~ Ifd ‘semination. See Minimum Wages 
Act (1948), S. 3. (1958-59) 15 F J R 285 (Mad). 


7~'VV ^-Minimum Wages Act (1948), Ss. 3 an, 
11 — Classification of cinema industry into categorie 
tor purposes of fixing minimum wages—Reasonable 
ness. See Minimum Wages Act (1948), S. 3. (’61) 6 s ) Pa 

W N 1253 : 1962 Cal LJ 92. 1 ' 5U 

—Arb 14—Minimum Wages Act (194S), Ss. 3,11- 
Classification of employees in cinema industry — 
Classification into two classes, as those employed ii 
air-conditioned cinema houses and those employee 
in non-air-conditioned cinema houses — There is nc 
rational basis for this distinction — Similarly classi. 
ncation of gate keepers into unskilled and semi-skil- 
led is without sense Similarly is the classification of 
sweepers into those employed in air conditioned 
cinema houses, in studios and those employed in non. 
air-conditioned houses, in distributing units, is with¬ 
out any rational basis. See Minimum Wages Act (1948) 
S. 3. (’61) 65 Cal W N 1253: 1962 Cal L J 92. 

-Art. 14 — Equality before the Law — Minimum 

VVages Act (1953), S. 3 (1) and Sell., Part I, items 
lo and lb—Reasonable classification — Notification 
by State Government — Fixation of minimum wages 
for employees in shops or commercial establish. 

j* _ On was not hit by Art. 14 as 

being discriminatory. 

Equality before the law guaranteed by Art. 14 is an 
affirmation of the well-known fundamental principle 
that among equals the law should be equal and should 
t>e equally administered. 


—Arts. 14, 226 —Fixation of minimum wages under 
Minimum Wages Act-Petitioner’s affidavit disclosing 
necessary information to sustain charge of discrimina¬ 
tion-statement in counter affidavit that allegation^ 
were vague not sufficient. See I bid, Art. 226 1963 
Mys L J (Supp) 223 (DB). 


-Art. 14—Payment of Wages Act, S. 6 — Not un¬ 
constitutional on ground of violation of Art. 14 of the 
Constitution. See Payment of Wages Act (1936), S. 6 

(as amended by Punjab Act-(15 of 1962)). AIR 1964 
Punj 513 (DB). 

Legislation regarding shops and establishments. 


-Art. 14—Equality before law — U.P. Shops and 

Commercial Establishments Act (22 of 1947), S. 4. 

Article 14 of the Constitution aims against the con¬ 
ferment of special privileges at law on account of 
birth, religion, caste or creed and enjoins equal sub¬ 
jection of all persons and classes of persons to the 
laws of the land without distinction of race, wealth, 
social status or political affiliations. Where it is con¬ 
tended that U. P. Shops and Commercial Establish¬ 
ments Act denies equality amongst halwais and res¬ 
taurant keepers to a certain class inasmuch as it 
prescribes the observance of certain formalities by a 
class of halwais and restaurant keepers and subjects 
them to restrictions and penalties while exempting 
from its operation classes of persons mentioned in 
els. (a) to (e) and in particular the halwais and res¬ 
taurant keepers who carry on their trade with the 
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aid of members of their own family without employ¬ 
ing outside labour it cannot but be held that the 
inequalities complained of do not come within the 
constitutional inhibitions of Art. 14. AIR 1951 S C 
41, Foil. 1952 All W R (HC) 363 : 1952 All L J 409: 
AIR 1952 All 773 (775) (Pt A) (Pr 14) (DB). 

-Arts. 14 and 226— Madras Shops and Establish¬ 
ments Act, S. 4 —Basis of classification—High Court 
if can extend Act to persons falling under 

S. 4 (1) (b). 

For the purposes for which the Madras Shops and 
Establishments Act, makes provision it would be 
perfectly proper and reasonable to make a distinction 
between employees whose duties involve touring or 
travelling and employees whose duties do not; a clear 
line of demarcation between the two exists. Sec¬ 
tion 4 (1) of the Act can, therefore, be said to have 
adopted a reasonable basis of classification and 
hence, an appeal by an employee holding a post 
which involves travelling and who, therefore, comes 
within Cl. (b) of S. 4 (1) is not competent. Even if it 
can be said that the classification is not reasonable 
the petitioner would not be entitled to any relief 
unless the Act is extended to persons in his category. 
The High Court has no jurisdiction to do that in a 
petition under Art. 226 of Constitution. 72 Mad 
L W 379 : 1959 Lab L J 78 : (1959) 2 Mad L J 135 : 
1959 Mad L J (Cr) 587. 

Art. 14 — Classification allowed by Article — 
Validity of Madras Shops and Establishments Act 
(36 of 1947) — Act not repugnant to Art. 14. 1953 
Mad W N 744 : (1953) 2 Mad L J 639 : 66 Mad 
L \V 1038 : AIR 1954 Mad 377 (379) (Pt C) (Pr 5) 
(DB). 

-Art 14 — Madras Shops and Establishments Act 

(36 of 1947), S. 41—Section is not ultra vires Art. 14. 
See Madras Shops and Establishments Act (38 of 
1947), S. 41 (2). AIR 1953 Mad 326. 

Art. 14—S. 7 (1) of Punjab Trade Employees Act 
—Validity — (Punjab Trade Employees Act (10 of 
1940), Ss. 2A, 2B, 2C, 7). 

Article 14 does not require that same law should 
lie applicable to all persons or trades; they can be 
differently treated on the same rational grounds. 
1 here is a strong presumption in favour of the vali¬ 
dity of legislative classification and it is for those 
who challenge it as unconstitutional to allege and 
prove beyond all doubt that the legislation arbitrarily 
discriminates between different persons similar in 
circumstances. Further, it is well established that the 
legislature is not bound, in order to support the con¬ 
stitutional validity of its Act, to extend to all cases 
which it might possibly reach. Section 2-C of the 

impugned Act (Punjab Trade Employees Act, 1940), 

makes it clear that the legislature realised that per¬ 
sons and establishments mentioned in Ss. 2A and 2-B 
could be governed by this section and laid down 
that the exemption granted to them could be removed 
by notification by the State Government. It is a matter 
of legislative policy whether the provisions of this 
Act should be extended to certain persons or com¬ 
mercial establishments or not. In any case the pro¬ 
visions of S. 7 are beneficial to all those to whom 
they apply and it is for those who have been ex¬ 
empted from its operation to object to the operation 
and not for a third person. Section 7 (l) of the Trade 
Employees Act, 1940, does not contravene Art. 14 
of the Constitution. 58 Pun L R 528 : ILR (1957) 
Punj 155. 

33. Debt laws. 

•-Art. 14—Debt laws — Rajasthan Jagirdars’ Debt 

Reduction Act (9 of 1957), S. 2 (e) — Validity — Por¬ 


tion excluding certain debt due to creditors men¬ 
tioned in Cls. (i) to (vi) is invalid as infringing Art. 14. 
Rest of the section is however, valid. See Debt Laws 
—Rajasthan Jagisdars* Debt Reduction Act (9 of 1957), 
S. 2 (e). AIR 1964 S C 1633. 

• —Art. 14 — Debt Laws — Rajasthan Jagirdars'" 
Debt Reduction Act (9 of 1957), S. 7 (2)—Validity — 
Provisions impose reasonable restrictions in the inte¬ 
rest of general public on the right of secured creditor 
and are valid. See Debt Laws — Rajasthan Jagirdars - ' 
Debt Reduction Act (9 of 1957), S. 7 (2). AIR 1964 
S C 1633. 


-Art. 14 — Debt Laws — U. P. Zamindars Debt 

Reduction Act (15 of 1953), S. 2 (f) — Not discrimi¬ 
natory — Art. 14 not violated. 

The definition of ‘debt’ given in S. 2 (f) of the U. P. 
Zamindars Debt Reduction Act, is based on reason¬ 
able classfication and does not contravene Art. 14. 

It cannot be disputed that the legislature has dis¬ 
criminated between debts due from ex-zamindars to 
private individuals and the debts due to different 
authorities like scheduled banks and Government or 
semi-Government authorities excepted from the 
definition. The loan advanced by the Court of wards 
on behalf of one ward to another ward excepted in 
category (vi) also does not stand on the same footing 
as a loan by an ordinary money lender to ordinary 
debtor. This discrimination is based on public 
policy. The classification is based on a differentia 
which distinguishes persons who have been excepted 
from those who have been left out of the group and 
such differentia has a reasonable relation to the object 
sought to be achieved by the statute. Misc. Case 
Nos. 4 and 189 of 1955, dated 25-4-60 (All), Foil 
AIR 1962 All 521 (538, 539) (Pt F) (Pr 71) (DB). 

-Art. 14 — Reasonable classification — Hydera¬ 
bad Jagirdars Debt Settlement Act (12 of 1952) — 
Validity. 

Under the impugned Act the differentiation be¬ 
tween the Jagirdars, and their creditors and those of 
the rest of the public is a substantial one in so far as 
under the tw'O earlier Regulations the estates con¬ 
ferring benefits on Jagirdars, etc., alone have been 
merged in the State lands, and consequently their 
financial stability alone has been impaired by such 
merger. The object of the Act being to afford some 
relief to the impoverished Jagirdars in lieu of their in¬ 
ability to meet existing liabilities the reduction of the 
debts as well as scaling them down to the present 
paying capacity of such persons have a just relation 
to the object of the enactment. 

Exclusion of certain class of debts under S. 3 of the 
impugned Act also is not without substantial justifi¬ 
cation, for public demands do not stand in the same 
position as ordinary demands. Therefore Art. 14 has 
not been infringed. AIR 1954 S C 728, Foil ILF, 
(1955) Hyd 510 : AIR 1955 Hyd 194 (200) *(Pt B) 
(Pr 24) (DB). * 

——Art. 14:— Discrimination — M. B. Interest Act — 
Validity — If discriminatory or violative of Art. 14- 
See Madhya Bharat Interest Act (17 of 1956) AIE 
1960 Madh Pra 292 (DB). 



Arts. 14, 19 (1)—Madras Monev-Lenders Act (2 P* 
1957), Ss. 2, 4, 10, 14 - Act is valid. 


The State Legislature has undoubted power under 
the Constitution to bring in and enact legislation, for 
the regulation and control of the business of money- 
lending. ‘Money lending and money lenders’ is an 
item in the State List in the 7 Schedule. Legislation 
could be and is very often made for different classes 
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of persons to achieve particular objects or to give 
3 nect to particular policies of the Government. It is 
inevitable that there should be classification in that 
regard, the only condition being that such classifica- 
* l0n should be bona fide and founded upon a reason¬ 
able basis having regard to the objects in view. The 
po sons who carry on the business of money lending 
as a profession come under a distinct class. The 
object of the legislation in question is to remedy the 
evils which existed in the transactions entered into 
by the money lenders with their borrowers. Singling 
out the money lenders and money lending for a 
special legislation having regard to the evil that was 
sought to be put an end to and to the object which 
the Legislature had in view cannot at all be said to 
be arbitrary. It has on the other hand, a rational 
relationship to the objects sought to be achieved. 
There is nothing in S. 2 ( 6 ) of the Act to show' that 
there has been a discrimination in the application of 
•.he Act itself. The evil of the money lendtrs’ exploi¬ 
tation was with reference to lower middle class 
people, particularly, the salaried servants, wage 
earners. The distinction made under S. 2 ( 0 ) in the 
cases specified therein and other cases of advances is, 
therefore reasonable. The statutory obligation lo take 
out a licence viewed in the background of the existing 
conditions in the business, is a reasonable one. 


Section 10 is a reasonable provision inserted with a 
view to check the evasion of the Act. It cannot be 
regarded in any sense as an uniue restriction on the 
right to carry on the business. Ordinarily a power to 
grant licence should also include in itself the power 
to cancel it under certain conditions. Section 14 
empowers the licensing authority to canct 1 the licence 
only in certain defined classes of cases and having 
regard to the object of the enactment it cannot be 
said to be in any way unreasonable. Neither the Act 
nor any of its provisions can be . f aid to be unreason¬ 
able restrictions upon the money lender or of the 
business cf money lending. (1963)1 Mad L J 202: 

I L R (1963) Mad 532 : 76 Mad L W 642 : 1903 Mad 
W N 572 : AIR 1964 Mad 30 (32, 33, 34, 35) 
(Prs 3, 6 , 9, 12, 13, 15) (DB). 


^ ad ,r^ 14 (516> 517) (Ft A > (Prs 5, 10, II, 12, 13, 

~ Ait. 14 -7 Debt Laws — Bihar Money-Lenders 

w e i?j- ation Tran sactions) Act (7 of 1939),* S. 4 — 
Validity Section is not void under Art. 13, Cl. (I) 

read with Arts. 14, 15 and 19 of the Constitution. 

(53) 3i Pat 963: AIR 1953 Pat 259 (263, 264) 
(Pt E) (Pr 10) (DB). ’ ' 

——Arfs. 14 and 15—Discrimination—(Debt Laws— 
(Bihar) Money-lenders (Regulation of Transactions) 
Act (7 of 1939), S. 4). 

The possibility that an assignee to whom the hand- 
notes were assigned outside the limits of the State 
might have instituted a suit outside chose limits to 
recover the dues on the handnotes executed in favour 
of an unregistered money-lender is not a reason for 
holding that the money-lender who gave the loan has 
been discriminated against within the meaning of 
either Art. 14 or 15. The bar under S. 4 applies to 
all money-lenders equally whoever they may be if 
they give a loan within the limits of the State without 
being registered under the Money-lenders Act of 

1938. 31 Pat 963 i A I R 1953 Pat 259 (263) (Pt F) 
(Pr 10) (DB). 

Art. 14—Debt Laws—Punjab Debtors’ Protection 
Act (2 of 1930), S. 9—Does not contravene Art. 14 of 
the Constitution. See Debt Laws — Punjab Debtors’ 
Protection Act (2 of 1930), S. 9. AIR 1961 Punj 510 
(DB). 

Art. 14 — Displaced Persons (Debts Adjustment) 
Act (70 ol 1951), S 2 ( 0 ), Cl. (c) -Scope— Construing 
S. 2 ( 0 ) (c) in the light of Art. 14 of the Constitution 
it is not possible to impute to the Parliament an 
intention that for all times to come a displaced 
person has been placed in a privileged position and 
all debts incurred by him even after his migration 
to India .are to he treated differently from the debts 
incurred by other citizens. (’61) 63 Pun L R 347 i 

I L R (1961) 1 Punj 162 : A IR 1961 Punj 73 (75, 76) 

(Pt B) (Prs 7, 8 ). 


~ Art. 14 State Debt — Priority — Recognition of 
principle does not violate Art. 14 of the Constitution. 
AIR 1963 Mad 209 (DB). 

Arts. 14 and 13—Discrimination—Madras Pawn¬ 
brokers Act (23 of 1943)-Validity of. 

Prima facie, the Madras Pawn-brokers \ct is a dis* 
criminatory piece of legislation ; but if the classifica¬ 
tion be reasonable, the apparent discrimination wiU 
not be unconstitutional and the enactment will fall 
outside the ban imposed by Art. 14. Under S. 21 A 
of the Act the State Government has been invested 
with a power to exempt any company ii corporated 
under the Companies Act, 1913, before 1 st November 
1944. This cannot by itself invalidate the Act as a 
whole. The Act itself does not exempt Joans advanced 
by all the companies incorporated under the Com¬ 
panies Act. The power of exemption in such cases is 
granted to the Government by S. 21-A of the Act. A 
power of exemption by itself may not amount to un¬ 
constitutional discriminat on. Neither the statutory 
exemptions for which S. 2 (5) of the Act provided 
nor the statutory power to grant exemptions in favour 
of companies incorporated under the Companies Act 
vested in the State Government by S. 21-A amount to 
an unconstitutional discrimination against the rest of 
the class of persons engaged in the business of pawn¬ 
brokers. Neither the Act as a whole nor any of its 
provisions offends Art. 14 of the Constitution. A T R 
v Mad 690, Rel. on. (1957) 1 Mad LJ 329: 
1957) Mad L J (Cr) 196 : 1957 Cri L J 962 : I L R 
-195,) Mad 937 : 70 Mad L VV 1022 : A I R 1957 


Arts. 14snd 13—Whether special jurisdiction of 
Collector under S. 12 of Punjab Restitution of Mort¬ 
gaged Lands Act is an infringement of Art. 14 of the 
Constitution. (Quaere). See Ibid, Art. 13. AIR 1955 
Punj 92. 

-A>t 14-Debt Laws—Rajasthan Jagirdars’ Debt 

Reduction Act (9 of 1957), S. 2 (e)-Validity. 

The distinction made in the Act between debts con¬ 
tracted befoie 1-1-1949 the date by which the Jagirs 
would be resumed by the State and those contracted 
after that date has a rational nexus w ith the object 
iatended to be achieved by the Act. 1959 Raj L W 
466: I LR (1959; 9 Raj 547. 

-Art. 14—Debt Laws—Rajasthan Jagirdars’ Debt 

Reduction Act (9 of 1957), S 2 (e)- Validity. 

No discriminjtion should be made in favour of the 
six classes of creditors mentioned in the definition of 
debt. The exemptiors contained in the definition of 
debt are disciminatory and ere hit by Art. J4 of the 
Constitution. These exemptions are however severable 
from the remaining provisions of the Act. 1959 Raj 
L W 466 : I L R (1959) 9 Raj 547. 

-Art. 14—Territorial discrimination — Validity of 

Part 4 of Mar war Belief of Indebtedness Act — Con¬ 
ciliation Boards—Characteristics of. See Ibid, Art. 13. 

A I R 1958 Raj 26 (DB). 

-Art. 14 — Estate taken under Agency manage¬ 
ment — Estate-holders declared incompent to enter 
into debt contract—Prohibition is not discriminatory. 
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Notification No. 85 of the Western India States 
Agency dated 23rd June 1937 banning the owner of 
an estate taken under Agency management from enter¬ 
ing into a contract involving him or his estate in a 
pecuniary liability and making such contract void is 
not discriminatory. The classical ion is made in 
order to protect impecunious Talukdars and their 
estates from being involved in debt and in order to 

g irevent the estates from being frittered away and 
ecoming lost to the successors. The classification 
made by the Government is highly reasonable and 
vital to the class of the persons who were grouped 
under it and the law rendering void the transactions 
entered into by them during the time their estate is 
under management is not discriminatory and it does 
not offend against Art 14 of the Constitution. AIR 
1951 S C 41 ; A T R 1951 S C 318 and A I R 1952 S C 
123, Ref. 6 Sau L R 172 : A I R 1953 Sau 177 (180) 
<Pt D) (Pr 9). 

-Art. 14—Bhavnagar Khedut Sanrakshan Dhara— 

Act is void after Constitutor being inconsistent with 
Art. 14—Transaction entered into before Constitution 
is not affected. See Debt Laws — Bhavnagar Khedut 
Sanrakshan Dhara. AIR 1953 Sau 58 (DB). 

•-Art. 14— Discrimination — Cochin Proclama¬ 

tion (6 of 1124), S. 4—Does not vio’ate Art. 14. 

For the distinction made by S. 4 of the Cochin 
Proclamation (0 of 1124) between the mortgages with 
possession executed prior to the first Chingom 111 1 
and subsequent thereto there is ample justification 
and the provision can in no way be considered as 
violating Art. 14 of the Constitution. 

The section cannot also be impugned on ground of 
territorial discrimination as between the Cochin and 
fravancore portions of the State. AIR 1955 Trav- 
Co 227 (FB), Rel. on. 

A differentiation between mortgagors and mort¬ 
gagees is essential for any legislation which intends 
to benefit tie former as a measure of social justice. 
That distinction in a Proclamation like Proclamation 
VI of 1124 has necessarily to be maintained. Paranchu 
v. Thommakutty, I L R ( 1955) Trav-Co 841 i A I R 
1956 Trav.Co 43 (44, 45) (Pt A) (Prs 7, 8 , 11) (FB). 

Art. 14—Debt Laws-(Travancole Cochin) Hold¬ 
ings (Stay of Execution Proceedings) Act (8 of 1950), 
Preamble-Act does not offend Art. 14. See Debt 
Laws—Travancore Cochin Holdings (Stay of Execu¬ 
tion Proceedings) (8 of 1950), Preamble. AIR 
1953 Trav-Co 327 (DB). 

-Art. 14 —Equality before law-Bank-RiJes and 

regula<ions giving right to realise dues as arreurs of 
land revenue— If void as violating Art. 14. 

A law which entitled a Bank, under regulations 
framed by it, to realise its dues from its debtors with¬ 
out the aid of a civil Court, by, straightway attach¬ 
ing and selling debtors’ properties and realising its 
lues as if they were arrears of land revenue cannot 
be held to contravene the fundamental right of 
equality before the law; the grant of special facilities 
to a Corporation for realising its dues is no violation 
of the fundamental right of equality before the law 
guaranteed to the citizen under Art. 14 of the Consti¬ 
tution and the law granting such facilities cannot be 
declared void or constitutionally invalid. AIR 1952 
Vind Pia IS (18) (Pt E) (Pr 6 ). 

34. Discrimination in favour of agricultu¬ 
rists and agricultural produce. 

• -Art. 14 — Kerala Agrarian Relations Act (4 of 

1961)—Validity — Provisions relating to plantations 
in so far as they do not apply to pepper and areca 


plantations violate Art. 14 — Provisions cannot be 
separated from other portions of the Act. 

Per majority : The provisions relating to plantations 
and which have not been included in the definition 
in S. 2 (39) of Act IV of 1961 are violative of Art. 14 
of the Constitution. As these provisions affect the 
entire working out of Chapters H and HI of the Act 
which are the main provisions thereof, and as these 
provisions relating to plantation cannot be severed 
from the Act, the whole Act must be struck down as 
violative of Art. 14 of the Constitution so far as it 
applies to ryotwaii lands in those areas of the Kerala 
State which were transferred to it from the State of 
Madras. 

Sarkar, J. (Contra)—It cannot be held that because 
the Ss. 3 (viii), 57 (1) (d) and 59 (2) of the Act are bad, 
the whole Act should bs declared to be bad. Karimbil 
Kunh:koman v. State of Kerala, (1962) 1 S C J 510 : 
(1962) 1 Mad L I (SC) 213 : (1962) 1 An VV R (SC) 
213 s (1962) 2 S C A 1 : 40 Mys L J 17 : 1961 Ker 
L T (^C) 42 : (1962) 1 Ker L R 67: 196i Ker L J 
59 : A 1 R 1962 S C 723 (732, 733, 736, 737, 741) 
(Pt D) (Prs 15, 21,22, 39). 

-'Art. 14 — Bombay Agricultural Produce Markets 

Act, S. 27 — Bye-law 35 framed under S. 27 is not 
invalid on ground of violation of Art. 14. See Bombay 
Agricultural Produce Markets Act (22 of 1939), S, 22. 
AIR 1956 Bom 21 (DB). 

-Art. 14—Discrimination — Penal Code, S. 488— 

Section 4 of Act 1 of 1937—Validity—Article 14 not 
contravened - (Penal Code (1S60), S. 488)—( Agricul¬ 
tural Produce (Grading and Marking) Act (1937) 

S. 4)—(t ria iual P. C (1898), S. 190). 

The act of fixing a grade designation mark in a 
manner calculated to cause a person to believe that 
the goods contained in the receptacle are of a nature 
or quality different from the real nalure or quality 
thereof, will constitute an offence under Ss. 488/487, 
Penal Code and thus become punishable wilh impri¬ 
sonment extending to 3 years or with fine or with 
both and will in many cases also constitute an offence 
under S. 4 of the Agricultural Produce (Grading and 
Marking) Act, 1937. But the fact that the same act is 
thus punishable under two different statutes, does 
not remit in any contravention of the provisions of 
Art 14 of the Constitution. 

The position in law is that every person committing 
the act is liable to punishment under both the 
statutes. There is, therefore, no discrimination. There 
is, therefore, no scope for thinking that there is any 
discrimination in law, when the same acts constitute 
offences under two statutes. Section 488, I. P. Code, 
or S. 4 of the Agricultural Produce (Grading and 
Marking) Act, are, therefor^, not void on the ground 
of violating Art. 14 of the Constitution. 1959 Cri L J 
38 : ILR (1959) 1 Cal 63 : AIR 1959 Cal 32 (33 34) 
(Pt A) (Prs 6 , 7, 11) (DB). 

-Art. 14 — Classification of producers who owned 

10 acres or more, affected by the West Rengal Food- 
grains (fntensive Procurement) Order, 1952 is reason¬ 
able and does not offend Ait. 14. See West Bengal 
Foodgrains (Intensive Procurement Order) (1952) AIR 
1953 Cal 548. 

-Aits. 14 and 13—Agricultural Debtor’s Relief Act 

(7 of 2002, Smt. Gwalior State). S. 1 (2)- Act is not in¬ 
consistent with Arts. 13 and 14 of the Constitution* 
See Ibid, Art. 13. 1962 M P L J (Notes) 18S. 

-Art. 14 — Equality before law — Meaning — If 

offended by any provisions of Madras Agriculturists 
Belief Act (4 of 1938) See Debt Laws— Madras Agri- 
culturists Relief Act (4 of 1938). A I R 1952 Mad 11 
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- , ^ ~~ Rajasthan Relief of Agricultural In- 

^leD.edness Act (18 or 1957), S. 4 (J) — Constitutional 
validity 1 rovisjon excluding money due to Govern- 
ni6Di irom deSnition of ‘debt* — Provision being in¬ 
consistent with object of Act is unconstitutional as 
offending Art 14 See Debt Laws - Rajasthan Relief 

' IIU964 Ra 2-4 ebted “ eSS Act * 18 of 1957 )' S - 4 

—•Arts. 1.4, 13 (1) —Nawanagar State Agriculturists' 

, F h e h e L Acc “ Validity. See Ibid, Art. 13 (1). AIR 
luoo Sau 29. 


35. Laws concerning evacuees and displaced 

persons. 

Cases under Administration of Evacuee Property 

Act. 

® r4 r ^* ^ Evacuee Law — Discrimination in — 

Administration of Evacuee Property Act (1950), 
S. 22 (b) (as it was before 1953)— Intending evacuee 
—Property transferred by—Transfer between 14-8- 
1947 to 18-10-49 and after 18-10-1949 - Difference 
in benefits available to such transferors under Admi¬ 
nistration of Evacuee Property Act, 1950 — Differ¬ 
ence based on classification — S. 22 (b) does not 
contravene Art. 14. 

Section 2 (d) (iv) of the Administration of Evacuee 
Proprerty Act> 1950, as it stood after its amendment 
by Act (11 of 1953), shows which person is an 
evacuee so that any property of such a person is 
evacuee property within the meaning of the Act. 
When in respect of property of such a person an 
order has been made under S. 7 of the Act declaring 
it to be evacuee property the evacuee or his heir will 
be entitled to make an application for restoration of 
the property under S. 16 of the Act. Under S. 13 of the 
Displ iced Persons (Compensation and Rehabilitation) 
Act, 1954, when any property of an evacuee has been 
acquired under S. 12 there shall be paid to an evacuee 
compensation in respect of his property in accord¬ 
ance with such principles and in such manner as may 
be agreed upon -between the Governments of India 
and Pakistan. However, a person, who after the 14th 
day of August 1947, and before the 18th day of 
October, 1949, transferred his assets or any portion 
thereof to Pakistan would be an ‘intending evacuee’ 
within the meaning of S. 2 (e) (i) of the Act and once 
a declaration had been made under S. 19 that he was 
an intending evacuee his property would be liable to 
be declared evacuee property under S. 22 (b). He 
would not get the benefit of S. 16 of the Administra¬ 
tion of Evacuee Property Act, 1950 or of S. 13 of the 
Displaced Persons (Compensation and Rehabilitation! 
Act, 1954. 

But the denial of benefits under S. 16 of the 1950 
Act and S. 13 of the 1954 Act does not amount to a 
denial of equal protection of the laws within Art 14 
of the Constitution. Such persons who had trans¬ 
ferred assets between the 14th August 1947, and the 
18th October 1949, may reasonably h ive been con¬ 
sidered by the Legislature to form a class distinct in 
respect or the application of the law from those who 
transferred assets after the 18th October 1949. Thus 
the two groups of persons arc not similarly cncumst- 
anced and so the denial of equal benefits to the two 
groups is not an infringement of the guarantee of 
equal protection of the laws. 

What is characterised as discrimination between an 
evacuee and an intending evacuee is the consequence 
of the Legislature’s omission to extend to the intend¬ 
ing evacuee the benefits of S. 16 of the 1950 Act and 

S. 13 of the 1954 Act and not of the provisions under 
S. 22 (b). 

Section 22 (b) of the Administration of Evacuee 
Property Act, therefore does not contravene Art. 14 


of the Constitution Dr. Mohammad Saheb Mahboob 
Medieo v Deputy Custodian.General, (1962) 2 S C R 
371: (1963) 1 S C J 563 : AIR 196l S C 1657 (1659 
1660, 1661) (Pt A) (Prs 5, 6, 8, 9, 10). 


• —Art. 14-EtjuaIity before the Law-Adminis¬ 
tration ot Evacuee Property Act (1950)—Validity. 

• "U e S-^Pression ‘equality before the law’does not 
imply that the same laws should apply to all persons 
in the same State. It does not refuse to take note of 
airterentiations in economic and social functions, nor 
or the need for special types of quasi judicial tribunals 
clue to the growing tendency towards the enlarge¬ 
ment or State intervention in the economic and social 
lire ot the country. The Administration of Evacuee 
Property Act has laid down a special procedure and 
constituted special Courts for declaring any property 
as evacuee property and that that procedure is of a 
summary nature is not sufficient to justify the conclu- 
sion that tnere has been any violence of the letter and 
spirit of Art. 14. Asiatic Engineering Co. v. Achhru 

.-l? 51 R D (HC) 241 ' 1951 All L J 570 : A I R 
19°1 AH ' 46 (770) (Pt () (Prs 69, 70) (FB). 


® Art. 14 -Equality before law — Equal protec- 
tion of laws Meaning of — Administration of 
Evacuee Property Act -If violates Art. 14. 

The guarantee of equal protection is not to be 
^dsrstood as requiring that every person in the land 
shall possess precisely the same rights and privileges 
as every other person. The classification must be 
based upon reasonable grounds, it cannot be a mere 
arbitrary selection. All persons should possess the 
same privileges and be subject to the same liabilities. 
Asiatic Engineering Co. v. Achhru Ram, 1951 A’L j 
576: AIR 1951 All 7 46 (771, 772) (Pt J) (Pr 78) 

iFRl 


® Art* 14 — Administration of Evacuee Property 
Act, (1950)—Validity. ' 

The words ‘within the territory of India’ in Art. 14 
only mean that the equality clause applies to all 
India inclusive of the Union and the States. India is 
a vast sub continrnt and conditions differ in various 
parts of the country and one uniform rule may not 
suit all territories comprised within it. The Adminis¬ 
tration of Evacuee Property Act cannot be held to 
infringe Art. 14 on the ground that it applies to 
certain States and not to others, Asiatic Engineering 
Co. v. Achhru Ram. 1951 RD(HC) 241 : 1951 All 
L J 576 ; AIR 1951 All 746 (771) (Pt K) (Pr 78) (FB) 

• —Art 14 — Administration of Evacuee Property 
Act (1950), S. 2 (d)—Validity. 

There is nothing unreasonable in the definition ot 
evacuee given in S. 2 (d) of the Administration of 
Evacuee Property Act (1950) and the Act cannot be¬ 
held to be invalid on the ground that the evacuees 
cannot be treated as a class and that being an evacuee 
cannot be the basis for any reasonable classification. 
Asiatic Engineering Co. v. Achhru Ram, 1951 R D 
(IIC) 241 : 1951 A»I L J 576:! AIR 1951 All 746 (772) 
(Pt L) (Prs 80, 81) (FB). 

• -Art. 14—Administration 'of Evacuee Property 

Act (1950), Ss. 2 (f), 10-Validity. 

Undoubtedly at first sight, a provision which 
amounts to this that on account of a co-sharer being 
declared an evacuee, the property of other co-sharers 
will also become evacuee property and subject to the 
control of the Custodian seems to be harsh and 
opposed to principles of natural justice; But on ac¬ 
count of the Court’s unawareness of the various rea¬ 
sons which may have actuated I he legislature in 
coming to the conclusion that provisions of this 
drastic nature were needed for the purpose of safe- 
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guarding tot only evacuee property but the interest 
of displaced persons in this country and of the coun¬ 
try itself the Court would not be justified in declaring 
this part of the Act as ultra vires of the Constitution 
on this ground. 0 Cranch 87 and 47 Law Ed. P. 323 
Rel. on. Asiatic Engineering Co. v. Achhru Ram, 

1951 RD(HC) 241 : 1951 All L J 576 : A I R 1951 
All 746 (772; 773) (Pt M) (Prs 82, 84) (FB). 

——Art. 14—Test of infringement of-— (Administra¬ 
tion of Evacuee Property Act (1950) ). 

The test generally applied to ascertain whether any 
particular enactment is violative of Art. 14, is to see 
whether it is based on some rational classification. 
The rational classification denotes three things; a 
reasonable differentia between the persons governed 
by the impugned Act and those not covered, a definite 
objective for enacting the law and a nexus between 
the two that should be just and reasonable, AIR 

1952 S C 75, Rel. on; AIR 1952 S C 123 and AIR 1952 
S C 235, Ref. 


Art. 14. The procedure prescribed by R. 14 (4) is also 
reasonable. 

It is open to the aggrieved party to apply in revi¬ 
sion to the Custodian under S. 26 or to the Custodian 
General under S. 27 against any arbitrary order made 
by the Assistant Custodian under S. 12 of the Act, 
either varying or cancelling a lease or allotment. 

Keeping in view the object and the scheme of Act 
31 of 1950, it is obvious that there is a rational basis 
for the differential treatment of the tenancies under 
the Custodian. This does not amount to a violation 
of the guarantee of equal protection under Art. 14 of 
the Constitution and hence S 12 of the Administra¬ 
tion of Evacuee Properties Act cannot be held to be 
void. 1957 B L J R 520 : ILR 36 Pat 606 : AIR 195S 
Pat 43 (47, 48) (Pt C) (Prs 6 , 7) (DB). 

-Art. 14—Administration of Evacuee Property Act 

(1950), S. 17 (2}—Does not offend Art. 14 of the Con¬ 
stitution, See Administration of Evacuee Property 
Act (1950), S. 17 ( 2 ). AIR 1956 Pepsu 58. 


Administration of Evacuee Property Act (1950) ful¬ 
fils all these tests. The territorial classification also 
has been recognised as a rational classification both 
in this country and United States and what is good 
ground of classification cannot render discrimination 
thereby brought in, as violative of the guarantee of 
equal protection. The discrimination did not there¬ 
fore violate the guarantee of the actual protection of 
laws given by Art. 14. ILR (1953) Hyd 147 : A I R 
1953 Hyd 157 (159) (Pt B) (Prs 4, 5, 6 , 7) (DB). 

®-Art. 14—J. and K. State Evacuees’ (Adminis¬ 

tration of Property) Act (2006), S. 10 (I) — Validity. 

Since there is no restriction on cancellation of 
allotment under S. 10 (1) the provisions of Art. 14 of 
the Constitution of India, as applied to tho State of 
[ammu and Kashmir which provides for equality 
before law and equal protection of laws are not 
violated. Gain Kour v. Provincial Rehabilitation 
Officer, AIR 1956-J & K 33 (34) (Pt F) (Pr 9) (FB). 

Art. 14 — Administration of Evacuee Property 
Act (1950), S. 40 (4) (c)—Validity— Arbitrary powers 
of custodian. See Administration of Evacuee Pro¬ 
perty Act (1950)1 s ’ 40 (4) (c) * A 1 R 1955 Mad 75 

-Art. 14 — Administration of Evacuee Property 

Ordinance (1949) —Validity. 

Article 14 applies to aliens also but there can be a 
certain amount of discrimination so far as aliens are 
concerned which would be justified under the police 
power of the State. Persons who migrate to Pakistan 
after 1-3-1947 and have to be treated as non-resident 
aliens cannot complain if, in the interest of the State, 
provision is made for taking into custody the pro¬ 
perty which they have left in India and for its admi- 
aistration under the Administration of Evacuee Pro¬ 
perty Ordinance (1949). These provisions are also 
intended to safeguard the right and interests of the 
evacuees in cases where they had left India parti¬ 
cularly abandoning their properties. There is no 
infringement of Art. 14 in such a case. 263 U S 197, 
Referred. 1951 Mad W N 477 :1951-2 Mad L J 1 : 
AIR 1951 Mad 930 (932, 933) (Pt B) (Pr 13) (DB). 

"7 Art. 14 Scope Validity of S. 12, Administra¬ 
tion of Evacuee Property Act. 

Section 12 of the Administration of Evacuee Pro¬ 
perty Act must be read along with R. 14 -of the Rules 
made by the Central Government under the powers 
conferred upon it by S. 50 of the Act. The discretion 
conferred upon the Custodian is controlled and 
circumscribed by safeguards. There is no violation of 
the guarantee of equal protection of the laws under 


-Art. 14—Administration of Evacuee Property Act 

(21 of 1950), S. 12— If contravenes Art. 14 of the 
Constitution. See Administration of Evacuee Property 
Act (21 of 1950), S. 12. AIR 1952 Pepsu 12. 

-Art. 14 — Administration of Evacuee Property 

Act (1950), S. 48 — Validity— Does not contravene 
Art. 14. See Administration of Evacuee Property Act 
(1950), S. 48. AIR 1952 Punj 389. 

-Art. 14—Sections 8 to 12 of the Administration of 

Evacuee Property Act cannot be held to be ultra vires 
as contravening Art. 14 of the Constitution. (’51) 4 
Sau L R 268 ; AIR 1953- Sau 73 (74, 75) (Pt D) {Pr 5) 
(DB). 

Cases under Displaced Persons (Compensation and 
Rehabilitation) Act. 

•-Art. 14—Displaced.Persons:(Compensation and 

Rehabilitation) Rules (1955), R. 2 (h)—Rule is valid 
and cannot be attacked on ground of discrimination. 
See Displaced Persons (Compensation and Rehabilita¬ 
tion) Rules (1955), R. 2 (h). AIR 1965 S C 134. 


-Art. 14 — Equal protection of laws—S. J2 of 

Displaced Persons (Compensation and Rehabilita. 
tioD) Act (1954) if violates Art. 14. 

The Constitution does not contemplate equality of 
all laws or application of laws equally to every 
person. By a classification based on a rational princi¬ 
ple between persons or objects, the equal protection 
clause is not violated. The evacuee property notified 
under S. 12 ( 1 ) of the Act vests in the Central Gov¬ 
ernment free from all encumbrances, and the State by 
issuing the notification has not deprived the person 
entitled to the benefit of the encumbrance, of equality 
of law or equal protection of the laws. 59 Bom L R 
309 i ILR (1957) Bom 668 : AIR 1957 Bom 119 (130) 
(Pt K) (Pr25) (DB). 


All* A \ -ww in V/Il UHL! 

Rehabilitation) Act (1954), Ss. 14 and 20— Displaced 
Persons (Compensation ar>d Rehabilitation) Rules 
(1955), Rr. 56, 02, 69 and 72—Allotment of land in 
excess to allottees in Punjab—Allottees have no vested 
right to get transfer of excess land — Government 
competent to sell.it at price it deems fit—Classification 
of allottees as allottees of land in Punjab and Pepsu 
and allottees of land outside Punjab and Pepsu not 
violative of Art. 14 of Constitution. See Displaced 
Persons (Compensation and Rehabilitation) Act 1914 
S. 14. AIR 1965 Punj 163 (DB). ' 

^ r .t-q. -Dispiaeed Persons (Compensation and 


Rehabilitation) Rules, R. 65-Validity-Rule notoneQ 
to attack on ground of inequality or unequal nroter 
tion within Art. 14 of the Constitution. See Dis- 
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p!a ce d Persons (Compensad 0 " and Rehabilitation) 
Ruies (1955), R. 65. AIR 1959 Raj 102 (DB). 

[Reversed in AIR 1903 S C 181.] 

Cases under Evacuee Interest (Separation) Act. 
no^n rt 'c 14 n - Evaquee Interest (Separation) Act 

(19511, 5. 9— S. 9 of Act does not violate Art. 14 of 

Constitution. 

The Evacuee Interest (Separation) Act does not 
create any distinction among members of the group of 
evacuee mortgagors or discrimination among members 

u i J r ° u P°f no ? e vacuee mortgagees. Read as a 
whole, S 9 exhibits the relation of the object of the 
Act with the classifica'ion made. Classification of 
evacuee mortgagors or non-evacuee mortgagees into 
distinct group, has, regard being had to object of the 

cgkslature, to be hel l to have a reasonable basis. 
l nus, 5. 9 of the Act does not violate the fundamental 
rignt of equality recognised and guaranteed by Art. 14 
ot the Constitution. AIR 1954 Punj 261 Rel on 
AIR 1955 Pepsu 14S (152) (Pt D) (Pr 11) (DB). 

iiSa's 9-v.?M“r (S * P "* U “> *« 

A l egislature has full piwer to classify the subjects 

legislation and to make laws applicable to persons 
within a paiticuljr class provided the classification 
is reasonable as based upon some natural principles of 
puolic policy, rests upon substantial differences 
among persons who are included in the class and 
those who are excluded therefrom and the differences 
have a rational relation to the object sought to be 
achieved by the legisldtion This power of classifica¬ 
tion has not been taken away by the Constitution of 

India The Act of 1951 declares that certain mort¬ 
gages of the property belonging to Muslims who have 
migrated to Pakistan shall be extinguished in certain 
circumstances. Now the mortgagees of property of 
Muslim evacuees are group of persons who consti¬ 
tute a well defined class for purposes of legislation. 

The Act of 1951 makes no discrimination between 
one person and another in the group and each one of 
them is treated alike under similar circumstances and 
conditions. The classification is neither cipricious 
nor arbitrary; it is based on the fact that the situation 
end circumstances of persons who are mortgagees of 
evacuee property are different from the situation and 
circumstances of persons who are mortgagees of other 
property, and there is a clear and distinct connection 
between the classification and the object of the Act 
and provisions of A r t. 14 have not been contravened 
AIR 1952 S C 235; 1952 S C J 339; AIR 1953 S C 10 
1952 SC J 644, Foil. 56 Punj L R 443: AIR 1954 
runj 261 (263) (Pt D) (Pr 10) (DB). 

Cases under other Acts. 


cllsicatfon. 50 ^ 3 reaS ° nab ' e ' ustification 

c-ffi n< | e - r r 9 es everv displaced person who has 
sett led in a rural area is allotted a house in addition 

to land; ll no house is available in the same villaee 
the allottee is given a site and a building grant. 

Wh u re id ls . claim for a house is rejected he is giver, 
a rehabilitation grant Bat tinier the impugned rules 

separate compen ation is given for a rural house of 
value above a prescribed limit. It will therefore, be 
seen that the classification is not arbitrary but is 
based on equitable considerations. A distinction 
between a rural house which is part of a holding and 
one which is not a put of a holding but an indepen¬ 
dent unit is made and different principles of rehabili¬ 
tation are applied to meet different situations. The 
ardship caused is diluted by providing to the 
claimant falling on the wrong side of the line a rural 
house or a rehabilitation grant. It can D ot be said 
thereiore, that the rules suffer from any infirmity on 
the ground of discrimination. Makhan Lai Malhotra 

c'o.“42? of India ’ (1961) 2 SCR 120: (1963)1 
S C J 783 : A I R 1961 S C 392 (397) (Prs 16, 17). 

7 Art 14 Rehabilitation Finance Administration 
i j? S' ^ — Section is not discriminatory 
— Additional remedy given to Rehabilitation Finance 
Administration to recover from special class of 
borrower can be justified on basis of reasonable 
classification. AIR 1965 Cal 220 (223) (Pt B) 
(Pr 13)* 

-—Art. 14 — Hyderabad Court-fees Act, S. 39 — 
Hyderabad Government Notification No 1, dated 
20-1-1954 exempting displaced and destitute persons 
Irom payment of court fees — It is neither hit by 
Art. 14 nor is it ultra vires the powers of Government 
under S. 39. See Hyderabad Court-Fees Act, S. 39. 
AIR 1958 Mysore 132. 

36. Service laws. 

(a) Discrimination between servant and ser¬ 

vant. 

(b) Disciplinary proceedings. 

(c) Termination of service. 

(d) Dismissal. 

(e) Reversion. 

(f) Retirement. 

(g) Promotion in service. 

(h) Preparation of seniority list. 

(i) Pension rules. 

(i) Constitutional validity of certain provi¬ 

sions 

36. Service laws. 


• -Art 14 — Discrimination—Displaced Persons 

(Claims) Supplementary Act (1954) — Rules framed 
under R. 5-Validity-Displaced Persons (Compen¬ 
sation an 1 Rehabilitation) Act (1954)-Rules framed 
under, R 6o Validity. 

Rule 5 of the Rules framed under the Displaced 
Persons (Claims) Supplementary Act, 1954 (12 of 
1954) and Ru'e 65 of the Rules made under the 
Displaced Persons (Compensation and Rehabilitation) 
Act, 1954 (44 of 1954) cannot be attacked on the 
grounl of want of intelligible differentia. This 
classification has a reasonable relation to the object 
of rehabilitation, for it cannot be denied that the 
categories require separate treatments for the purpose 
of resettlement on new lands and for the payment of 
compensation. The reasonableness of the classifica¬ 
tion must be judged after taking the surrounding 
circumstances and the conditions then prevailing 
into consideration. The basis of the classification 
must b3 judged by the fact that compensation is given 
in every case. Rules 57 and 97A framed under Act 


* Arts. 14, 2 26, 310 — Government servants—Pro¬ 
posal to raise scales of pay — Imposition of test for 
quilifying servants to higher scale in on 3 section 
while exempting servants in other section of same 
department—Working in section sublet to test more 
difficult but offering oetter chances than working in 
other section — Petition under Art. 226 impugning 
decision of Government to impose qualifying test — 
Action of Gov ?rnment held not discriminatory — 
High Court held had no jurisdiction to interfere with 
executive decision of Government. FLR (1959) 2 All 

33 : A I R I960 AH 484 (499, 500) (Pt E) (Prs. 82, 83, 
85, 87). 

-Art. 14 — Temporary appointments can be only 

under R. 7A of Madras Subordinate Civil Judicial 
Service Rules — Such appointment cannot be on pro¬ 
bation—Conditions for such appointment — Satisfac¬ 
tion of Governor regarding existence of the conditions 
—Function is administrative and not justiciable. See 
Madras Subordinate Civil Judicial Service Rules, 
R. 7A. AIR 1961 Andh Pra 229 (DB). 
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—Arts. 14,13 (as applied to the State of Jammu and 
Kashmir) — 'Law* — Kashmir Civil Service Rules 
(1939), constitute law—AIR 1951 J and K l, Dissented 
from. See Ibid, Art 13. AIR 1956 J & K 17. 

36 (a)* Discrimination between servant 

and servant. 

• -Arts. 14, 15, 16 — Selection of candidates for 

public service by holding viva voce test — Selection 
of those obtaining less number of marks than those 
who had obtained greater number of marks— Selec¬ 
tion of candidate who had not appeared for test at 
all — Propriety of. 

Where the selection to the Public Services was to 
be made by the State Public Service Commission by 
holding a viva voce test of the candidates, selection 
of those who had obtained less number of marks in 
preference to those who had obtained greater number 
of marks, other things being equal cannot be 
sustained. It is also wrong to allow as a matter of 
compromise, selection of those candidates who had 
not appeared for viva-voce test at all and of those 
candidates when there was nothing to compare them 
with those who had failed in the earlier selection. 
In such a case the Court should be slow to accept 
compromise unless it is made clear that what is being 
done does not prejudice anybody else. Channabasa- 
vaih v. State oi Mysore, (1965) 1 S C W R 878 : AIR 
1965 S C 1293 (1298) (Pt A) (Pr 6 ). 

• -Art. 14 — Government servants — Employees 

doing same work constituted into two servi es w ith 
different scales of pay or different conditions of 
service—Art. 14 not violated. 

It cannot be contended that the State cannot con¬ 
stitute two services consisting of employees doing 
the same work but with different scales ol pay or 
subject to different conditions of service. Constitu¬ 
tion of such se vices is not violative of Art. 14. The 
proposition that Art. 14 requires that equal work 
must receive equal pay or that if there is equality 
in pay and work there have to be equal conditions 
of service is untenable. AIR 1962 S C 1139, Rel on. 

The Government which is carrying on the ad¬ 
ministration has necessarily to have a choice in the 
constitution of the services to man the administration 
and the limitations imposed by the Constitution are 
not such as to preclude the creation of such services. 
Besides, there might, for instance, be a temporary 
recruitment to meet an exigency or an emergency 
which is not expected to last for any appreciable 
period of time. To deny to the Government the 
power to recruit temporary staff drawing the same 
pay and doing the same work as the permanent in¬ 
cumbents within the cadre strength but governed by 
different rules and conditions of service, it might be 
including promotions, would be to impose restraints 
on the manner of administration which was not 
intended by the Constitution. State of Punjab v. 
loginder Singh, AIR 1963 S C 913 (921, 922; (Pt C). 

(Pr 21). 

• ”—Art. 14 -Government servants— Different pay 
sca'es for doing same kind of work—No violation of 
Ait. 14. 

The abstract doctrine of equal pay for equal work 
has nothing to do with Art 14. Article 14, therefore, 
cannot be said to be violated where the pay scales 
of Class I and Class II Income-tax Officers are 
different though they do the same kind cf work. 
Kishori Mohanlal Bakshi v. Union of India, (1962) 
44 I T R 532 i AIR 1962 S C 1139 (1141) (Pt B) 
(Pr 3). 

• -Arts. 14 and 13—Applicability—Two different 

status of different authorities — Difference in dearness 


allowances of Central and State Government Ser 
vants—Validity. See ibid, Art. 13. AIR 1954 S C 493. 

■-Arts. 14 and 16 — Order under U. P. Subordi¬ 

nate Revenue Executive Service (Naib Tahsildars> 
Rules (1944). R. 17, held not discriminatory. 

If the selecting authority acts in an honest manner, 
and, applying the tests enumerated in R. 17 ( 1 ) (b) 
selects some otficers out of a large number of candi¬ 
dates, its conclusions cannot be characterised as dis¬ 
criminatory. All that Art. 16 guarantees is an equa¬ 
lity of opportunity and nothing more. So long as 
the case is considered and the authorities act in an 
honest manner, the decision taken by them cannot be 
challenged by means of a writ petition on the ground 
that they were incorrect. Where, therefore, it was 
not the allegation of the petitioner that his case was 
not considered by the selecting authority nor was it 
his case that the higher authorities acted in a mala 
fide fashion the authorities must be held to have 
fully complied wdth R 17 and the order could not be 
held to have been hit by Arts. 16 and 14. AIR 1902 
S C 1704 and AIR 1961 Mys 247, Relied on. AIR 
1964 AIJ 356 (358, 359) (Pt D) (Pr 8 ). 

-Art. 14 — U. P. Government Servants 1 Conduct 

Rules —R. 25—Validity— Barring Government Servant 
of his right of access to Court of law does not 
amount to discrimination — R. 25 restrains Govern¬ 
ment servants from having recourse to Courts of 
law only in vindication of official acts-Discretion 
conferred on Government in respect of grant of 
sanction to Government servant to approach Court of 
law not arbitrary — Discrimination between Police 
Officer and Government servant of other kind not 
unfair and unreasonable-Rule 25 held not discrimi¬ 
natory, void or inoperative. 1962 All L I 355 , 
1962 All W R (hi C) 233 : AIR 1962 AH 507 (508 
509) (Pt B) (Prs 4, 5, 6 ). 


i-i Mini iv/ jL/uv.1 luuiiauuu — ana 

148 of Railway Establishment Co le—Effect of. 

Rules 143 and 148 of the Railway Establishment 
Code apply to all railway servants whom the Rail¬ 
way Establishment Code applies. There is a clear 
classification envisaged by these rules. All the Rail¬ 
way servants subject to the Railway Establishment 
Code have been grouped together, it is not a case 
where the provisions of the rules are directed against 
one individual person or thing or to several indivi¬ 
dual persons or things and there is no reasonable 
basis of classification. The rules apply to all railway 
servants of his class. It cannot also be said that 
Art. 16 of the Constitution of India is infringed 
because neither R. 143 nor R. 148 is discrimin^tm-v’ 
AIR 1959 All 643 (654) (Pt II) (Pr 12). 


—-Arts. 14 and 311 - U. P. Police Regulations. 

Ch. 31 — Rules under, whether discriminatory — 
(U P. Police Regulations, Ch. 31) — (Police Art 
(1861), S. 7) — (Government of India Act (1935) 
Ss 240 and 243) -(( ivil Services Classification Con 

trol and Appeal), Rules, R. 3, Pioviso J). 


With the repeal of S. 243 of the Government of 
India Act, ]935. the provisions of Art. 311 of the 
Constitution of India which is a substitute for S ^40 

° f V ? 6 . 9 0 r e 7 , ,ment 0f r Illdij , Act - 1935. are made 
applicable to the case of members of the subordinate 
police force. c 


ly indicate hat the rules that will be applicable 
the case of the police personnel are the rules frami 
under the Police Act. Proviso 1 to R. 3 of the C™ 
Services Rules is not applicable to the case of a hea^ 
constable because the provisions of the Police a 
and the U. P. Police Regulations made under S 
thereof fully cover the question of his dismissa 

1 he rules mentioned in Ch. 31 of the Police Regd 
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cions are not therefore discriminatory. 1959 All L I 

•96 : (1959) 1 Lab L J 464 : AIR 1959 All 569 (571, 
572) (Ft C). 

Art. 14—R. 3-A (iv) of the Rules regarding officers 
and servants of the District Boards and officers and 
Servants of Government lent to the District Board- 
Rule does not make any discrimination between 
employee and employer — Provisions of Art. 14 are 
not violated. AIR 1955 NUC (All) 3550. 

-Art. 14 — Discrimination between servants and 

servants. See U. P District Boards Act (10 of 1922), 
S. 114, Explanation. AIR 1955 NUC (All) 172 
(DB). 

——Art. 14—Applications for post of District Mun- 
siffs in Andhra State - Notification laying down 
conditions—Interpretation of — Held, no discrimina¬ 
tion within Art. 14. 

The Andhra Public Service Commission by a 
notification invited applications for the post of Dis¬ 
trict Munsifs in the Andhra State Judicial Service to 
be filled by direct recruitment. According to para 5 
of the notification, an applicant was required to 
satisfy the commission that at the time when he ap¬ 
plied he was practising as an Advocate of the High 
Court; and he had been actually practising in Courts 
of Civil or Criminal jurisdiction in India for a period 
of not less than three years. 

Held, that by the words “the High Court” the Com¬ 
mission meant only the Andhra High Court; and that 
the qualification that the candidate should have’practis- 
ed as an Advocate of the Andhra High Court was not 
inherently unreasonable as there was a nexus between 
it and the object intended to be achieved and was, 
therefore not hit by Art. 14. AIR 1955 S C 191, 
Rel. on; 249 U. S. 152 (157), Ref. 1955 Andhra 
W R 678 : 1955 A L T 564 : A I R 1956 Andhra 14 
(15, 17) (Pt B) (Prs 8, 15) (DB). 

Overruled in AIR 1963 S C 268.] 

--Art- 14 — Applicability — Ex-Burma Railway 

employees — Different gradations in pay and pro¬ 
motion— Discrimination—If violation of Art. 14. 

The contention that since some of the ex-Burma 
Railway employees got better grades and pay than 
the petitioner himself, it was a case of discrimina¬ 
tion which came under Art. 14, has not much force 
because the fixation of pay or promotion might de¬ 
pend on so many facts and circumstances. Even if 
there be any discrimination it will not come under 
Art. 14 as it is a matter for the Department about 
which the High Court would express no opinion. 
AIR 1957 Assam 108 (110, 111) (Pt C) (Pr 7) (DB). 

9 —Art. 14—Applicability—Classification. 

It cannot be said that there is illegal discrimina¬ 
tion simply because one individual or a class of 
individuals were left out when some others were 
taken away from the Sylhet 'District which had 
ceased to form part of Assam and were brought to 
Assam and absorbed in services, provided the classi¬ 
fication was not arbitrary and it rested upon some 
real and substantial distinction bearing a reasonable 
and just relation to the things in respect of which 
the classification was made. 

Where the petitioner’s case was that officers of the 
Assam origin were taken back to Assam Province 
when ic was newly constituted as a result of the 
referendum, to the exclusion of officers of Sylhet or 
Bengal origin and this was a Government policy as 
alleged by the petitioner, this was surely for the oest 
interest of the State and in support of the public 
policy and there is nothing to suggest that it was 
arbitrary and unreasonable. The action of the Gov¬ 
ernment even if true, cannot be said to be so discri¬ 
minatory as to be hit by Art. 14. Hiranmoy v. State 


(FB) SSam * AIR 1954 ASS3m 224 ^ 254 ^ ^ Pt ( Pr 65 > 


Art. 14— 


jr- A ,rf n Y/ u v ?-l yli £ erviCes (Conduct) Rules 
(195d), R. 4 (a)—Validity - Persons who are exclud- 

ed from the application of the Rule are a well 

defined class — R. 4 (a) cannot be held to be dis¬ 
criminatory. 

Rule 4 (a), as originally engrafted in the Conduct 
Rules, applies to all servants of the Government but, 
by subsequent amendment effected in 1959, a second 

proviso was added to sub-rule (1) of R. 1 which 
exempted certain categories of employees of the 
Government. By this amendment, certain categories 
ot Government employees were not subjected to the 
prohibition in R. 4 (a) of the Conduct Rules which 
prohibits a Government servant from going on strike 
Government servants who are taken out of the appli¬ 
cation of R. 4 (a), are employees in establishments 
which are of the nature of industrial establishments 
they are governed by other industrial laws and 
there is machinery available to the Government for 
enforcing discipline and rules of conduct so far as 
resort to strike in respect of them is concerned. 
Similarly persons belonging to the railway establish¬ 
ment are a well defined class who are governed by 
its own rules. 65 Bom L R 65 : I L R (1962) Bom 
664 : 1963 Mah L J 205 : (1963) 1 Lab L J 428 , 

AIR 1963 Bom 121 (136, 137) (Pt G) (Prs 55, 57) 
(DB). 


—-Art. 14—Categorisation Order, dated 30-12-1957 

nr rm 11 - er ^ ^ife Insurance Corporation Act 
(1950). is not ultra vires on the ground of discrimina- 
tion. There is nothing in S. 11 (2) which states that 
different scales of pay cannot be fixed between diffe- 
rent classes of employees. See Life Insurance Cor¬ 
poration Act (1956), S. 11 (2). AIR 1962 Cal 75. 


■"“Art. 14—Scope — Departmental examination — 
Result of service candidates withheld while that of 
non.service candidates declared Violation of equal 
protection of law -(Jammu and Kashmir Land Re¬ 
venue Act, S. 7—Rules under R. 22). 

In the administration of the statutory R. 22 the 
service candidates are discriminated against and they 
are thus denied equal protection of the law, namely 
R. 22. AIR 1957 J & K 13 (14, 15) (Pt C) (Pr 4) (DB). 

—Arts. 14 and 16 — Reasonable classification — 
Absorbtion of Army Personnel of Travancore-Cochin 
State in Regular Indian Army after being screened 
and after being selected by-Selection Board—Those 
graded as acceptable given commissions as officers in 
Regular Army — Between officers similarly situated 
there is no discrimination in matter of being subjected 
to screening—There is no violation of fundamental 
right guaranteed by Art. 10. I960 Ker L J 1279 : 
1960 Rer L T 1148 : (1961) 1 Lab L J 68 i I L R 
(1961) L Ker 430 : AIR 1961 Ker 155(158. 159) (Pt C) 
(Prs 16, 17). 

Arts. 14, 226, 310 (1) and 311 — Discrimination 
— Executive order of Government—Legality. 

The paramount law as between the Government 
and their servants is, as enunciated by Art 310 (1) of 
the Constitution that the latter hold their office 
during the pleasure of the former subject only to the 
two. conditions, relating to disciplinary action em¬ 
bodied in Art. 311 thereof. Therefore so far as 
regulations or orders framed by the Government and 
governing the benefits or privileges of its servants, 
are concerned, no legal right capable of vindication 
in the Municipal Courts arises in favour of the ser¬ 
vants. AIR 1958 Ker 85 and AIR 1959 Mad 1, Rel. 
on. AIR 1958 Mad 243, Rel. on. 

Where the petitioner’s pay was refixed by an exe¬ 
cutive order of the Government, but the arrears of 
pay were disallowed to him from the date of inte- 
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S ation of the department to which he belonged and 

e existing service Regulations did not also deal 
with it: 

Held, that it was open to the petitioner under 
Art. 220 to raise the question of discrimination by 
ywok:ing Art. 14 as against the Government. A I R 
f950 Trav-Co 117 ; AIR 1958 Kerala 85 and AIR 
1959 Mad 1, Rel. on. 1958 Ker L T 1122 : 1958 Ker 
L J 1225 i AIR 1959 Ker 338 (339; (Pt A) (Pr 6 ). 

Art. 14 — Classification—Validity* 

The classification permissible must be based on 
some real and substantial distinction bearing a just 
and reasonable relation to the objects sought to be 
attained and cannot be made arbitrarily and without 
any substantial basis. AIR 1952 S C 75, Rel. on. 

Held, on facts that the petitioner had not made 
put discrimination. The classification attempted 
oetween Secretariat and non-Secretariat staff within 
which latter category the petitioner will fall in the 
matter of the grant of the arrears in question was 
however not reasonable. There is difference perti- 
nent to the subject herein in respect of which the 
classification is made. 1958 Ker L T 1122 : 1958 Ker 
L J 1225 : AIR 1959 Ker 338 (339, 340) (Pt B) (Pr 7). 

“—Art. 14 Service Rules affecting fundamental 
rights of Government servants — Different Service 
Rules for different services not prohibited. See Ibid, 
Art. 309. AIR 1965 Mad 103 (DB). 

*7 Art. 14 - Government Service Rules—Classifica¬ 
tion of employees according to pay and rank—Classi- 
ncation based on administrative convenience—Does 
not oft end Art. 14 — Madras Civil Service (Discipli¬ 
nary Proceedings Tribunal) Rules 1955-Not invalid 
on ground of discrimination. 

• .-ktadras Civil Services (Disciplinary Proceed- 
mgs Tribunal) Rules 1955 in excluding cases relating 
C^ernrnent Servants drawing a salary of less than 
Ks. -00 and cases arising against the Government ser¬ 
vants in the subordinate: ranks of the police forces of 
the rank of Sub-Inspectors and below cannot be said 
to offend the provisions of Art. 14 of the Constitution. 

I he rules are uniformly made applicable to all 
persons similarly situated without discrimination. 

1 he classification on pay and rank is based on a real 
deference and cannot be said to be arbitrary so as to 
offend the provisions of Art. 14 of the Constitution. 
Glass legislation is permissible provided the classi¬ 
fication bears a just and reasonable relation to the 
object and purpose of such a legistation. It cannot be 
stated that a classification based on administrative 
convenience prescribing different procedure for 
persons drawing different pay and occupying diffe- 
rent ranks, offends Art. 14 of the Constitution. 77 

: I L R (1904) 2 Mad 526 : AIR 1965 
Mad 103 (106, 107) (Pt D) (Pr 7) (DB). 

“ Arts. 14 16 and 309 Service Rules affecting.fun- 
damental rights — States Re-organisation Act (1950), 

W )> A roviso ~■ Integration of civil services in 
new State Disparity in pay-scales caused due to 
protection given to allottee civil servants from diffe¬ 
rent States by the Act—Pay-scales cannot be attacked 
as discriminatory and repugnant to Arts. 14 and 10 . 
AJR Dist.; (1931) 70 Law Ed. 043 and 

AIR SC 73 and AIR 1902 S C 981 and AIR 1902 
S C 1139, Rel. on. AIR 1963 M>s 202 (204 205) 
(Prs 8 , 9. 10, 11) (DB). * ’ 

Arts. 14 and 16—Three temporary posts—Peti¬ 
tioners appointed to two of them—Petitioners' posts 
abolished and services terminated —Omission to ap¬ 
point any of them to third post does not amount to 
discrimination against them within Arts. 14 and 10. 

fpr 7)B(DB^ 302 1 A 1 R 1955 Pat 353 (357) * Pt 

[Vol. 3.] Fa. D. 75. 


i/i Utrou;, Art. 14, Note 36 (a) f jgg 

a sawssna? as?-* ■-2E5 

veSte'acHviHMinvnf 1 - 16 T pl ° yeeS en S a S ed in sub- 

asTs^ciacla7s n a V „1 V de g al1ne g with SeCUri f y 

Rules of procedure laid down by law do come wS 
A t. 14 quite as much as a substantive law and it is 
therefore, necessary that all litigants vuh^ “ 1S ’ 

similarly situated, are able to avail themselves of tht 
same procedural rights for relief j °/ the 

without discrimination At the Lme time thk efeDCe 
Pie of reasonable classification fs eouX ann^'u'* 
to procedural as well as to substant.Ve law , > ■ 

competent to the State to make different- n.’n®- lf IS 

to procedure, to suit different types of cases^He ^ 5 ** 

to prescribe a special procedure‘for dealing with acts 

<nl- C n nd !T unlawfuI themselves, and of a kind 
specially dangerous to national security won hi h A 

tion eDS The e i a th % Pr ' nC , iple of reasonable clas ific ! 

The classification that has been made ,* n c * . 
founded on a rational basis. Section 5 applies to all the 
permanent employees of the fnstitute Those emolo 
yees who were working in the Institute could form a 
class by themselves. There exists a nexnc heb. 10 T. a 
basis of classification and the object of the Act? th® 
Act was intended to provide for'the fncorpoVat on of 
the Institute and matters connected therewith The 
services of all the Government servants whr, 
permanently employed there had to be put aUheTiV 

posal of the Institute apparently because of their' 

special experience and training for work in i-hl 
Institute and because they were u/nrlrino- t-u ln 
1958 S C 538, Foil. 62 Punf LB 268 it 
Punj 181 : AIR 1960 Pun j 284 (286) (PtBMP^S;? 1 

“ d »«• f«“»"“»'» cVn Oa/SgS”.?*- 

Hence he could not have salary of Dpn,L r”• 
s oner i„ Civil Supplies department - Po^ponS 
of revision of pay scales on account of faet^h-1 
Government wanted to introduce Raiasth/ff..* 1 
tical Service - Held there was h ,L i ?/ a ‘ ,s - 

statistical officers from other Government^ lfy,ng 

“Snir ld ”• b ? beid 

substantive capacity in the service of the HsofM? a 
State The posting is a matterTffe?en fromTxaSon 
of substantive rank and an officer who may be s„f? 

1,“ la* be ‘“ ba “'"'»s 

(ii) According to Government Order dafeff 10 q 
1949, the existing incumbents were to have the states 
of their substantive posts with the f. statu ? 

the Civil Supplies Department attached to"them* It 
had further been dear y provided thatih. . ?'. 
of the stall would he as at present 11enei m, S ® ar,e ® 
tioner could not he held Entitled to the th ° ^c 1 ' 

Deputy Commissioner, or for that matter th F^c °l a 

District Collector while he remaded n t f the 
ment as a statistician. Right to salary is ba/e/eftt^' 
on a contract or some rules of serviee S |?- u l 01 

the force of law. The petitioner was not 'entVtffid'to 
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the salary of Rs. 500-25-700 with special pay of 
Rs. 100/- either by contract or by virtue of any statu¬ 
tory rule. As the petitioner was substantively a Statis¬ 
tical Officer and not a Statistician in the Civil Supplies 
Department, he could not carry the salary of a 
Deputy Commissioner in the Civil Supplies Depart¬ 
ment with him, while he was working in other 
departments. Under the Rajasthan Service Rules the 
Government may fix the pay of an officiating Govern¬ 
ment Servant at an amount less than that admissible 
under these rules. Thus even where a higher officiat¬ 
ing salary is admissible the Government can fix a 
lower rate of salary. 

(iii) In the schedule of the Rajasthan Civil Services 
(Rationalisation of Pay Scales) Rules, it was noted 
against the posts of Bureau of Statistics that the revi¬ 
sion of pay scales was postponed pending organisa¬ 
tion of a Statistical Service by Government. A reason 
was thus given for postponing the revision of pay 
scales for statisticians and statistical officers because 
at that time the Government had no clear pictuie for 
the proposed service. A basis for classifving ftatis- 
tical officers or statisticians from other Government 
servants had thus been clearly indicated. In organis¬ 
ing Statistical Service which was a new service in 
the State of Rajasthan, if the Government had taken 
its own time, it could not be said that the Govern¬ 
ment did not have a good reason for taking some 
time in evolving such a service. No differential treat¬ 
ment had been accorded between an officer and 
officer of the same Statistical Department and the 
petitioner was not singled out. AIR 1958 S C 538. 
AIR 1901 S C 1002, AIR 1932 S C 1288, AIR 1902 S C 
1781, AIR 1903 S C 208, Ref. 1965 Raj L W 373. 

-Arts. 14, 310, 311—Reasonable classification 

— Civil servants — Direct recruits and promoted 
candidates—Medical fitness—Difference in instruc¬ 
tions relating to—Validity. 

From the fact that the instructions relating to the 
medical examination of candidates to be employed 
by direct recruitment are different from those appli¬ 
cable to the examination of candidates who are pro¬ 
moted from the police service it cannot be said that 
the instructions relating to the direct recruits suffer 
from any defect under the Article. There is a reason¬ 
able ground for the classification as for instance that 
the candidates who are promoted may deserve their 
promotion by their meritorious services although 
they do not satisfy the conditions of candidates tor 
direct recruitment in respect of age or physical fitness. 
ILR (1958) 8 Raj 37 : AIR 1958 Raj 242 (245) (Pt A) 
(Pr 10) (DB). 

-Arts. 14, 311 (2) — Rajasthan Civil Services 

(Classification Control and Appeal) Rules (1940), R. 15 

— Apology for misconduct tendered by Government 
servant — Discretion of Government to accept — No 
discrimination. See Ibid, Art. 311 (2). AIR 1956 Raj 
28. 


-Art. 14 — ‘Discrimination’ — Different records 

required for proof of age for different persons — If 
discriminatory. 

In the case of some of the officers, Government 
only allowed the entry regarding age in the service 
book to be corrected in accordance with the entry 
in the school or college records after the expiry of 
the time prescribed by Government for making appli¬ 
cations for the purpose. In the case of some officers 
Government did accept as proof of age documents 
other than school or college records. 

Held, that this did not amount to violation of 
Art. 14 of the Constitution. If Government showed 
any discrimination in the matter of applying the rule 
relating to proof of age of officers it was only a dis¬ 
crimination shown in the application of the rule. 


ILR (1956) Trav-Co 879 : 1956 Kcr L T 906 
1957 Trav-Co 124(131) (Pt C) (Pr 19) (DB). 



Art. 14—Discrimination. 

Where the petitioners were not the servants of the- 

Mate but were the servants of a private aided primary 
school. 7 


Held, that no discrimination by the State could 
possibly arise on the difference in dearness allowance* 

no--, V °r- V 'J he . St T at ®' 1953 Ker L T 752 i IL R 

Kbi ■ A 1R 1956 wc ” 117 lll8 > 


36 (b). Disciplinary proceedings. 

• Art. 14 — Madras Police Subordinate Service 
(Discipline and Appeal) Rules 1950, Rr. 3 (b), 2 and 
5 - Madras Civil Services (Disciplinary Proceedings 
1 ribunal) Rules, 1948, R. 8 — Enquiry against Police- 
Officer — Procedure to be followed under Police 
Rules as well as under Tribunal Rules is substantially 
same and satisfies requirements of natural justice — 
Order by Government under R. 2 passed after con- 
sideiing report of Tribunal is also appealable under 
R. 5—No discriminatory treatment. See Ibid, Art 311 

(2). AIR 1965 SC 1103. 


•—fArt. 14-Charges against Government servant 
constituting criminal offences — Government insti¬ 
tuting departmental enquiry instead of criminal pro¬ 
secution — Article 14 not infringed. 

Per Raghubar Dayal and Mudholkar, JJ.—It cannot* 
be contended that as charges framed against the- 
Government servant, if true, would constitute crimi¬ 
nal offences, criminal prosecution should have been 
launched against him in place of the departmental 
proceedings, ft is for the Government to decide what 
action should be taken against the Government 
servant for certain misconduct. Such a discretion in 
the Government does not mean that the provision 
for the departmental enquiry on such charges of mis¬ 
conduct is in violation ot the provisions of Art. 14. 
The service rules apply equally to all the members* 
of the seivice, i. e., to all persons similarly placed 
and are not therefore discriminatory. The Govern¬ 
ment has the discretion in every case, considering 
the nature of the alleged misconduct and other 
circumstances, whether a criminal prosecution should 
be launched or not. The Government is also free to- 
conduct departmental proceedings after the close of 
the criminal proceedings, if instituted. There is, 
therefore, nothing illegal in the Government institut¬ 
ing the departmental proceedings against the Govern¬ 
ment servant. S. Partap Singh v. State of Punjab, 
(1965) 1 S C A 259 : A I R 1964 S C 72 (100) (Pt S) 
(Pr 71). 

•-Art. 14—Public Servants (Inquiries) Act (1850),. 

S. 2 — All India Services (Discipline and Appeal) 
Rules (1955), R. 5 (4), (7) and (9) — Procedure and 
provisions of Public Servants (Inquiries) Act are not 
more drastic and less advantageous than those of the 
1955, Rules — Public Servants (Inquiries) Act (1850), 
does not violate Art. 14. 

Where the Government is invested with authority 
to direct an enquiry in one of two alternative modes 
and one of the modes is more drastic and less 
advantageous than the other, an order directing an 
enquiry under the more drastic and less advantageous 
mode will amount to an infringement of Art. 14 of 
the Constitution. But there is no basis for an attack 
on the validity of the Public Servants (Inquiries) Act, 
1850 on the ground that it is discriminatory inasmuch 
as the procedure and provisions of the inquiries Act- 
are more drastic and less advantageous than those 
of the All India Services (Discipline and Appeal) 
Rules, 1955. The procedure of enquiry under tne Alb 
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India Services (Discipline and Appeal) Rules, 1955 is 
practically the same as under R. 55 of the Classifica¬ 
tion Rules, the enquiry under which does not sub¬ 
stantially differ from the enquiry under the Public 
Servants (Inquiries) Act, 1850. The contention that 
the Public Servants (Inquiries) Act, 1850 violates 
Art. 14 of the Constitution cannot, therefore, be 
accepted. AIR 1900 S C 493, Rel. on., R. P. Kapur v. 

S. Pratap Singh Kairon, 1963 Cur LJ 105:1964 
S C D 1 : (1964) 1 S C A 313 : 1964 (1) Cr L J 224 
(229, 230) (Pt D) (Prs.16, 21) (SC). 

• -Arts. 14 and 311—Government servant — Dis¬ 

missal of—Enquiry for misdemeanour — Two sets of 
rules under which enquiry could be ordered — 

Disciplinary Proceedings (Administrative Tribunal) 

Rules (1951) and Bihar and Orissa Subordinate 
Services Discipline and Appeal Rules (1935) — 

Enquiry held under Disciplinary Proceedings 
(Administrative Tribunal) Rules (1951) — Those rule', 
more drastic than Bihar and Orissa Subordinate 
Services Discipline and Appeal Rules (1935) — Case 
of discrimination arises. 

Article 14 of the Constitution enjoins the State not 
to deprive any person of equality before the law. If 
against two public servants similarly circumstanced, 
enquiries may be directed according to procedure 
substantially different at the discretion of the Execu¬ 
tive authority, exercise whereof is not governed by 
any principles having any rational relation to the 
purpose to be achieved by the enquiiy, the order 
selecting a prejudicial procedure, out ol the two open 
for selection, is hit by Art. 14 of the Constitution. Jf 
the two sets of rules are in operation at the material 
time when the enquiry is directed against, non- 
gazetted public servant and by order of the Governor, 
the enquiry is directed under the Tribunal Rules 
which are ‘more drastic’ and prejudicial to the interest 

of the said servant, a clear case of discrimination arises i; **"—*** jci vices iuisci- 

and the order directing enquiry against the servanttand ETjT ribunal) Ru’es, 1953, Rr. 4 (2) 
the subsequent proceedings are liable to be struck an ^, '. ahdity—R u le4 (2) not violative of Art. 14 . 
down as infringing Art. 14 of the Constitution. AIR “ ' 

1958 Orissa 96, Affirmed. State of Orissa v. Dhirendra- 
nath Das, AIR 1961 S C 1715 (1716, 1717) (Prs 3 5). 
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tinction; it merely guarantees the application of the 
same laws alike and without discrimination to all 
persons similarly situated. 

Per Das Gupta, J. (Contra.) — The right of appeal 
is not a right without substance. The absence of the 
right of appeal under R. 10 of the Tribunal Rules, 
while a right of appeal is given to a police officer 
under the Police Regulations results in unequal treat¬ 
ment in 9 substantia) matter, as between a police 
officer proceeded against under the Tribunal Rules 
and an officer who is proceeded against under the 
lolice Regulations procedure. Jagannath Prasad 
Sharma v. State of D. P., (1961) 2 Lab L 1 J66 

2 <t» J n 7 ‘ (1962) 1 S C R 151 •* (1963) I 
?P?E) (Prs : i5 30) S ° 1243 (1252 ’ 1256 ' 1257> 

C ° mmissi , on s of Inquiry Act (1952), 
f; •> U)—Notification under, dated 11-12-56 by Central 
Government appointing inquiry commission — Does- 

1 V^ ,0 l? ,e Art 14 ' S ee Commissions of Inquiry Act 
(1952), S. 3 (1). AIR 1958 SJC 53S. Q ' 

R -, Disciplinary Proceedings (Ad¬ 
ministrative Tribunal) Rules, 1947 —Validity — Rules 
not h U by Art 14 of the Constitution on the ground 

»-te Tjsi p s c t't -er 

“ ^ rt . 14 —Equal protection of laws- U. P. PohVe 
Regulations, Para. 486, sub.para. 3-Validity. 

Suh-para. 3 of Para. 486 of the U. P. Police Retm. 
ations is not invalid as it does not contravene the 

fundamental right of the officer dealt with depart 
mentaHy to have equal protection of law. 1957 All 
L J 603 : 1957 All W R (HC) 646 : (1957) 2 Lab £ , 
470 : AIR 1957 All 767 (770) (Pt D)(Pr 15) (DB) L 1 


■ ^ rtS i) 14 an p ~ . Ant, k ra Civil Services (Disci- 
inary Procfitdin^.^ TriKnnon r..’^ . _ 


® Arts. 14, 311—Police services—Enquiry against 
police officer commenced before the Constitution but 
completed after the Constitution— Order of dismissal 
passed against police officer— Reasonable opportunity 
given to show cause against punishment — No dis¬ 
criminatory treatment. See Ibid, Art. 311 (2) AIR 
1961 S C 1245. 

• “ ’Art. 14 Scope U. P. Police Regulations and 
U. P. Disciplinary Proceedings (Administrative Tri¬ 
bunal) Rules, 1947 Validity — Equality clause was 
not broken. 

Per Majority.-The U.P. Disciplinary Proceedings 
(Administrative Tribunal) Rules, 1947 and the U. P. 
Police Regulations in so far asithey dealwith enquiries 
against police officers are promulgated under S 7 of 
the Police Act. and neither the Tribunal Rules nor the 
I o ice Regulations provide an appeal against an 
order ot dismissal or reduction in rank which the 
Governor may pass. The fact that an order made by a 
police authority in an enquiry under U. P. Police 
Regulations is made appealable whereas the 
J^der S? SS . ,.k y Covernor in an enquiry under 

u ' ix ™F ip inary . Pr °c e edings (Administrative Tri¬ 
bunal) Rules, 1947 is not made appealable is not a 

ground on which the validity of the Tribunal Rules 
can be challenged. In either case, the final order rests 
with the Governor who has to decide the matter 
himself. Equal protection of the laws does not 
postulate equal treatment of all persons without dis- 


The petitioner who was a non-gazetted Tahsildar 
was charged with having accepted illegal gratifica 
tion and an enquiry *as instituted befor? the Board 
of Revenue. Consequent on a Government notifica 
tmn declaring the posts °f Tahsildar to be -azetted’ 
with effect From a date prior to the date of inquiry 
the Government withdrew the enquiry and made a 
reference under R. 4 (2) of the Andhra Civil Services 
(Disciplinary Proceedings Tribunal) .Rules, 1953 

Held, that (i) there was nothing in the ruJp< 
which applied equally to gazetted and non-gazetted 
officers, which could be said to be violative Af 
Art. 14. R. 4 (2) did not offend Art. 14 of the C'n 
stitution (ij) that the choice of the Government from 
the specified forums of enquiry could not be impuaT 
ed, the reference could not be said to be violat!ve 
because the decision at an enquiry by a certain body 
was not subject to appeal. AfH 1960 S C 493 and a fix 

1953 SC 221 and .UR 1957 Andh Pra 197 i!»r IR 

AIR 1958 Orissa 96, Dist. (iii) that since the 
to make reference necessarily carried with it The 
power of withdrawal, the Government had power to 
withdraw the case from the Board of Revenue and 
make a fresh reference to the Tribunal H96D % t", 

LJ 536: AIR 1962 Andh P,a 308 <305 300 
(Pt A) (Prs 13, 16, 18, 26, 28, 29) (DR) ’ ’ 30/) 


:-Art. 14-Referring case to Disciplinary Proceed 

mgs Tribunal .instead of Criminal Court - When 
hostile discrimination. rvuen 

Where the Government was given a d;<,n.„». 
either to refer the case of a civft servant (who was 
charged with criminal misappropriation) to the Dif 
ciplinary Proceedings Tribunal or to a rwl- i' 
Court, referring the case to the Disciplinary Tribunal 





1188 


CONSTITUTION OF INDIA (1950). Art!-1'4, Note 86 (b) 


cannot be challenged on the ground of discrimina¬ 
tion. Abuse of the power given by law sometimes 
occurs but the validity of the law cannot be contested 
because of such apprehension. The aggrieved party 
has to establish that there has been a palpable abuse 
of power by the executive and that there has been a 
hostile discrimination. Unless these are established, it 
cannot be said that there was a discrimination as 
such. (1959) 2 Lab L J 261 (Andh Pra). 

Art. 14—Reasonable classification—Madras Civil 


Services (Disciplinary Proceedings Tribunal) Rules 
(1948), R. 5 (b)—Validity. 

Rule 5 (b) of the Madras Civil Seryices (Discipli¬ 
nary Proceedings Tribunal) Rules, 1948, is not void 
as it does not offend Art. 14 of the Constitution of 
India. The object of the rule is to keep unsullied the 
ranks of the administrative personnel. It cannot be 
stated that an enquiry in a criminal Court and disci¬ 
plinary proceedings can be equated, for, in one the 
offence should be brought home to the accused, but 
in the other grave and suspicious circumstances may 
end in a removal of the servant. The character of the 
evidence and the nature of the act committed affords 
a reasonable basis for classification. There is a nexus 
between the classification and the object in respect of 
which the classification is made. But the object of the 
classification was to take action against the misfits in 
the administrative set up, and the classification, hav¬ 
ing regard to the aforesaid differences, is necessary 
and reasonable to achieve that object. 1956 Andh W R 
978:1956 Andh LT 979 : ILR (1956) Andh Pra 
948 : AIR 1957 Andh Pra 197 (202, 203) (Pt H) 
(Pr 15) (DB). 

Art. 14,— Government servants taking part in 


- — • - - - — - -o i 

strike — Disciplinary action taken against some only 
of them and different punis aments awarded — All of 
them not in same position—Action could not be chal¬ 
lenged under Art. 14. 65 Bum L R 65 : ILR (1962) 
Bom 664 : 1963 Mah L J 205 : <1963) 2 East L R 
(Bom) 17 : (1963) 1 Lab L J :428 : AIR 1963 Bom 
121 (135, 136) (Pt E) (Pr 53) (DB). 


unit, with retrospective effect. A I R 196S S C 918 
Rel. on. (1965) 11 F L R 163 (Cal). 

Fiel^n* 14, Li r e „Insurance Corporation 

neld Officers (Alteration of Remuneration and Other 

, f rn £?. a , j Conditions of Service) Order (1957), Cl. 2 
(c)-Field officer-Who is—Includes inter alia Supe¬ 
rintendent of Agencies—Discrimination — Definition 

Mosm tra -n ires , of j Life Insur ance Corporation Act 
Kn^l 01 , 1 ! 1683 * Art. 14 of Indian Constitution 

(iJoU ) Lien on transfer is not lien on particular post 
when none is held before transfer. See Life Insurance 
Corporation Field Officers (Alteration of Remunera¬ 
tion and other Terms and Conditions of Service) 
Order (1957), Cl. 2 (c). AIR 1964 Cal 888. 

- Art. 14—Central Government has power to revise 
terms and conditions of employees — Appointment of 
certain existing officers of insurers with their consent 
cannot be said to be illegal—Exclusion of certain em¬ 
ployees from definition of Field Officers as provided 
by paragraph 2 (c) of Order 1957 can neither be dis- 
criminatory nor violative of Art. 14, of Constitution 
of India. See Life Insurance Corporation Act (1950), 
Ss. 11, 68. C64) Cal W N 1075. 


•-Art. 14—Natural justice. 

Violation of the principles of natural justice comes 
within the purview of Art. 14—The important prin¬ 
ciple of natural justice is that a person should not be 
condemned unheard. Where a Government servant 
was demote.! on the report of the Commission of 
Inquiry and he did not know whether he was called 
upon to meet the charges or whether the Commission 
was functioning as merely a fact finding Commission 
and .be was not apprised of the findings on the basis of 
which he was punished, there is a ciear violation of 
the principles of natural justice and the infringement 
of the fundamental rights which he enjoys under 
Art. 14, Constitution of India, as applied to the State 
of Jammu and Kashmir. Gulam Kasul v. State of 
Jammu and Kashmir, AIR 1956 J & K 17 (23) (Pt F) 
(Pr 34) (FB). 


-Arts. 14 and 16—Recruitment of M.As, Honours 

Graduates and Pass Graduates as Sub-Inspectors of 
Schools in pursuance of announcement—No diffe¬ 
rentiation between higher qualified and less qualified 
— Subsequent differentiation among the same unit 
violates Art. 16 (1). 

Where the Government in pursuance of an anno¬ 
uncement for recruitment -of Sub.Inspectors of 
Schools, appoints M.As. and Honours Graduates 
along with Pass Graduates to the same grade and 
rank with the same pay scale, irrespective of any 
difference of their individual qualifications, the em¬ 
ployees form ‘a single unit of employment". Hence 
the subsequent differentiation on the basis of qualifi¬ 
cation, in the matter of pay between the members of 
the same unit must be struck down as violative of 
Art. 10 (1): AIR 1902 S C 505; AIR 1902 S C 30 and 
AIR 1900 S C 384, Rel. on. 

The plea of the Government that there was a 
natural class division as between the less qualified 
and the higher qualified members of the Sub-Inspec¬ 
tors of Schools is not tenable inasmuch as in making 
the announcement and in appointing on the basis 
thereof, the Government did not treat the lesser quali 
fied and the higher qualified as belonging to two 
different classes but treated them alike. 

The mere fact that two different cadres are created 
does not show whether Art. 14 or 10 has or has not 
been violated, but once having included different em¬ 
ployees into a single grade or unit of employment, it 
is not permissible for Government to provide a diffe¬ 
rential treatment between two sections of the same 


[Reversed on another point in AIR 1961 S C 1301]. 

-Arts. 14 and 311 (2)—Judicial officer in service 

of State—Proceedings started against officer under 
Travancore Public Servants (Inquiries) Act, 1122— 
Proceedings not started against him under Kerala 
(Classification, Control and Appeal) Rules, 1957 
though these rules were in existence—Though pro¬ 
cedures in such proceedings slightly differ still 
guarantee given under Art. 311 (2) is not discrimi¬ 
natory. 

In proceedings directed to be taken against a Sub- 
Magistrate, an officer in the judicial service of the 
State, under the Travancore Public Servants (Inquiries) 
Act, 1122, the procedure adopted under the Act ana 
the ODe adopted in a proceeding started either under 
Kerala (Classification, Control and Appeal) Rules, 
1957, or under Public Servants’ (Enquiry Proceedings 
Tribunal) Rules, 1900 is slightly different, though the 
Rules of 1957 are substantially the same as the Rules 
of 1900. Even so, ultimately the reasonable opport¬ 
unity, guaranteed to the judicial officer under Art. 311 
(2) of the Constitution is amply satisfied by the Public 
Servants' (Enquiry Proceedings Tribunal) Rules, or 
the Travancore Public Servants Enquiries Act, or the 
Kerala Civil Services (Classification, Control and 
Appeal) Rules. Thus there is no question of discrimi¬ 
nation under Art. 14 of the Constitution. (1901) Ker 
L J 231, Foil. AIR 1963 Ker 92 (97, 98) (Pt A) 
(Prs 31, 35). 

— Arts. 14 and 311 — Equality before law—Re. 
moval from service after departmental enquiry— 
Accused not prosecuted—No violation of Art. 14. 
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A charge against the petitioner amounted to an 
offence for which he was not prosecuted in a Court 
of Jaw but he was removed from service after depart¬ 
mental enquiry. 

Held, that Art. 14 only provides that there should 
be equality before the law and equal protection under 
the laws which does not mean that every subject sus¬ 
pected of having committed an offence must be pro¬ 
secuted. Departmental enquiry without prosecution 
in a Court of law is no violation of Art. 14. AIR 1954 
Assam 18, Not foil. 195S MPL] (Notes) 83. 

-Art. 14 — Acquittal of Government servant on 

technical grounds does not preclude departmental 
proceedings in respect of same subject-matter—De¬ 
partmental enquiry might not possess all attributes of 
criminal trial but to argue therefrom that Art. 14 of 
Constitution stands infringed leads to patent absur¬ 
dity. See Ibid, Art.20 (2). ILR (1965) 2 Mad 373. 

~ Arts. 14 and 309—Mysore Civil Services (Classi¬ 
fication, Control and Appeal) Rules (1957), Rr. 11 
and 14 A— v 'cope - Departmental enquiry—Procedure 
under R. 14A is not different from that under R. 11 
—R. 14A is not discriminatory merely because it 
takes away right of appeal to Government which 
exists in case of inquiry under R. 11. 

The Mysore Civil Services (Classification, Control 
and Appeal) Rules, 1957, are framed by the Governor 
of Mysore in exercise of the powers conferred on him 
by the proviso to Article 309 of the Constitution of 
India. Rule 11 of the said Rules which prescribes the 
procedure to be adopted by the Disciplinary Autho¬ 
rity f°r imposing major penalties provide that the 
Disciplinary Authority may himself hold an enquiry 
or specify any authority to hold the enquiry after 
framing definite charges on the basis of the allega¬ 
tions on which the enquiry is proposed to be held. 
The rule further prescribes that if the Disciplinary 
Authority is not the enquiring authority he should on 
receipt of the report of the enquiring authority re¬ 
cord his own findings on the charges and then com¬ 
municate the same to the officer and serve a notice 
to show cause as to why the punishment tentatively 
proposed in the notice should not be inflicted on him. 
Under the Rules the delinquent officer on whom one 
of the major penalties is inflicted is entitled to file an 
appeal against the finding and the punishment to the 
Government. Rule 14.A prescribes special procedure 
in certain casts of misconduct of a Government 
servant. The said rule prescribes that tne Director of 
Anti-Corruption and Technical Audit, Public Works 
Department (he was being called as the Special 
Officer, Efficiency Audit) may either suo motu or on a 
reference made by the Government ‘.take up any in¬ 
vestigation and conduct the enquiry himself or autho¬ 
rise any officer of the Directorate of Anti-Corruption 
and Technical Audit, Public Works Department to 
conduct such an enquiry. The procedure prescribed 
for holding an enquiry under R. 14-A is not different 
from the proceduie prescribed under Rule 11 of these 
Rules. It cannot be said that the holding of enquiry 
under R. 14A is opposed to natural justice and amount 
to a denial of reasonable opportunity to the petitioner 
to prove his innocence. The mere fact that the right 
of the petitioner to prefer an appeal which he would 
have had if the enquiry is conducted under Rule 11 
is taken away by virtue of the enquiry being held 
under Rule 14-A cannot be regarded as a ground for 
sustaining a plea of unlawful discrimination within 
the meaning of Art. 14 of the Constitution. AIR 1963 
S C 779, Foil. (1965) 1 Mys L J 323 (DR). 

-Art. 14 — Scope — Departmental enquiry—Civil 

Servant — Denial of legal help - If amounts to viola¬ 
tion of Art. 14. See Ibid, Art. 311. AIR 1959 Orissa 
152 (DB). 


I -Art. 14—Discrimination—Disciplinary Proceed¬ 

ings (Administrative Tribunal) Rules (1951), R. 4 (1) 
(a) and (b)—Validity. 

Misconduct of non-gazetted Government servants 
as described in Cls. (a) and (b) of sub-r. (1) of R. 4 
of the Tribunal Rules may be dealt with either under 
those Rules or under the Classification Rules at the 
unfettered discretionof theGo^ernmsnt. Thepowerof 
the Government is arbitrary, unfettered and unguided. 
Gross discrimination between non-gazetted. Govern¬ 
ment servants who may have committed identical acts 
of misconduct is authorised by the Tribunal Rules, 
and hence Cls. (a) and (b) of sub-r. (1) of R. 4 of the 
Disciplinary Proceeding (Administrative Tribunal) 
Rules, 1951, in their application to non-gazetted 
Government servants, are ultra vires the Constitution 
and invalid. I L R (1958) Cut 11 : AIR 1958 Orissa 
96 (100, 101) (Pt C) (Prs 13, 15, 16) (DB). 

——Arts. 14and 311 (2) —Applicability—Orissa Dis¬ 
ciplinary Proceedings (Administrative Tribunal) 
Rules 11951), R. 4 (2)—Civil Services (Classification, 
Control and Appeal) Rules (1930), R. 55 — Civil 
Servant—Disciplinary action—Difference between 
enquiries conducted under the two sets of Govern¬ 
ment rules—Discrimination—Validity. 

^ In conducting a departmental enquiry against a 
Government servant either under the Orissa Discipli¬ 
nary Proceedings (Administrative Tribunal) Rules, 
1951, or under the Civil Services (Classification, Con¬ 
trol and Appeal) Rules, 1930, in respect of non- 
gazetted Government servants, the former is less 
favourable as the right of appeal is expressly taken 
away; but so far as Gazetted Government servants are 
concerned the Orissa Tribunal Rules cannot be said 
to be 1 ess favourable. On the contrary they are moie 
favourable to those Government servants inasmuch as 
their cases are enquired into by an independent 
Tribunal and not by their immediate superior officers 
who might otherwise be prejudiced against them. And 
it lies with the gazetted Government servant con¬ 
cerned to choose under R. 4 (2) of the Orissa Disci¬ 
plinary Proceedings (Administrative Tribunal) Rules, 
195L, whether his case should be enquired into by the 
Tribunal or in accordance with the Civil Services 
(Classification, Control and Appeal) Rules, 1930. The 
discrimination if any is brought about by the option 
of the Government servant and not by the Orissa 
Tribunal Rules. Hence, Art. 14 of the Constitution is 
not attracted. ILR (1957) Cut 177 : AIR 1957 Orissa 
70 (73, 74) (Pt F) (Pr 13) (DB). 

-Art. 14 — Punjab Civil Services Rules (1959), 

Vol. 1, R. 3.26 (d) — Validity— Rule does not offend 
Art. 14. 

It is not true that the Government has the alterna¬ 
tive of either proceeding against a Government ser¬ 
vant by way of departmental enquiry or prosecuting 
him on a criminal charge. The Government has the 
right to hold a departmental enquiry against a 
Government servant as well as to prosecute him. It is 
the option of the Government to proceed with either 
the departmental enquiry first or with a criminal 
prosecution. It is, there!ore, clear that because the 
Government takes one or the other course it does not 
mean that Art. 14 of the Constitution is attracted and 
there is a case of discrimination based on arbitrary 
exercise of power. The Government has the power to 
proceed in both ways and there is nothing arbitrary 
in its first proceeding with the enquiry and then, if 
sufficient evidence is available for prosecution, to 
prosecute the Government servant. So there is no 
violation of Art. 14. fnference that the Government 
has acted mala fide in not proceeding against the 
Government servant in a Court of Law first is not 
available when the Government can proceed against 
the Government servant both by an enquiry and by 
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prosecution and it first starts with an enquiry. AIR 

i 9 n 2 ioo CS2 ?\ a r nd ArRl957 SC329 ; a * d AIR 1910 
and AI , R 1961 S C 1602 and AIR 1981 S C 

Qr 5 Qr5 ist lni l ! is c he ^v A[R 1954 s c 375 and air 1900 
3 C 806 : 1954 SCJ 401 : (1954) 1 ML J 702 and 

< 19 ? 3 ) 2 o [ i L 1 15 : AIR 1956 Mad 460 and AIR 1958 

p C , R (1962) 2 PuDi 642 s AIR 1963 

Punj 298 (315, 316) (Pt Z) (Pr 26) (DB). 

"Arts. 14, 311 Enquiry against dismissed Officer 
# T P eP s “ Servants (Inquiries) Ordinance 

(2000 BIC) — Applicability — Ordinance applies only 
when Government holds public inquiry against dis¬ 
missed Officer and not to departmental inquiry — 
Government has option to hold either of the inquiries 
--Departmental inquiry is governed by Pepsu Services 
Regulations Latter provisions do not contravene 
provisions ot Ait 14 of the Constitution — The two 
provisions provide for two different contingencies. 
AIR 1960 Punj 646 (652) (Pt J) (Prs 17, 18) (DB). 

— Arts. 14, 311, 314 — Public Servants (Inquiries) 
Act(1850), Ss. 2,11, 15 and 19—Public servant subject 
^ All India Services (Discipline and Appeal) Rules. 
1955, R. 5 — Member of Indian Civil Service — 
Enquiry afainst him under Act — Not discriminatory 
— No violation of Ait. 14. AIR 1900 S C 493, Ref. 
(’60) 63 Pun L R 780, 


(Vrt. 14 Reasonable classification — Enquiry 
of public servants — Power of Government to ap¬ 
point anyone for enquiry — (Public Servants (Inqui¬ 
ries) Act (1850), S. 2)—(Punjab Civil Services Rules, 
Appendix 24). 

The Public Servants (Inquiries) Act is the Central 

Act and applies to those servants who are liable to 
dismissal with the sanction of the Government, and 
the Rules made for subordinate services are those 
which are made for another class of people and this 
is a reasonable classification. Objection to the power 
of the Government to appoint anyone they like for 
the purpose of the enquiry, cannot also come under 

Art. 14. 1955 Cr L J 305: AIR 1955 Punj 3 (4) (Pt A) 
(Pr 6). 


-Art. 14 — Public servant proceeded against under 

Appendix 24 and not under Public Servants (Inqui¬ 
ries) Act. See Punjab Civil Services Rules, Appendix 
24. AIR 1955 Punj 1. 


Art. 14 Rule 244 (2) of Rajasthan Service 
Rules (1951) is not in contravention of Articles. See 

Rajasthan Service Rules (1951), R. 224 ( 2 ). 1965 Raj 
L W 5. 

36 (c). Termination of service. 


panics when employment with the Railways was a 

purely commercial matter governed by the ordinary 

rules of contract. After the Railways were taken over 
by the State, that position has essentially altered, and 
so, the validity of the Rule is now exposed to the 
challenge under Art. 14. Therefore, the challenge to 
the validity of the impugned Rules on the ground 
that they contravene Art. 14 must succeed. 

Per Das Gupta. J. — Rules 148 (3) and 149 (3) do not 
lay down any principle or policy for guiding tbe exer¬ 
cise of discretion by the authority who will terminate 
the service in the matter of selection or classification. 
Arbitrary and uncontrolled power is left in the autho¬ 
rity to select at its will any person against whom 
action will be taken. The Rules thus enable the 
authority concerned to discriminate between two 
railway servants to both of whom the Rules equally 
applied by taking action in one case and not taking 
it in the other. In the absence of any guiding princi¬ 
ple in the exercise of the discretion by the authority 
the Rules have therefore to be struck down as contra¬ 
vening the requirements of Art. 14 of the Constitu¬ 
tion. AIR 1958 S C 538, Rel. on. 

It is true that R. 148 (3) does not expressly provide 
for guidance to the authority exercising the power 
conferred by the Rule, but on that account the Rule 
cannot be said to confer an arbitrary power and be 
unreasonable, or be in its operation unequal. The 
power is exercisable by the appointing authority who 
normally is, if not the General Manager, a senior 
officer of the Railways. In considering the validity 
of an order of determination of employment under 
R. 148, an assumption that the powers may be exer¬ 
cised mala fide and on that ground discrimination 
may be practised is wholly out of place. Power to 
exercise discretion is Dot necessarily to be assumed to 
be a power to discriminate unlawfully,and possibility 
of abuse of power will not invalidate the conferment 
of power. If in the scheme of the rules, a clear policy 
relating to the circumstances in which the power is 
to be exercised is discernible, the conferment of 
power must be regarded as made in furtherance of 
the scheme, and is not open to attack as infringing 
the equalitv clause. Rules 148 (3) and 149 (3) cannot 
therefore be regarded as invalid as infringing Art. 14 
of the Constitution. Ram Deka v. General Manager, 
North East Frontier Railway, (1964)2 S C A 372 : 
(1964) 2 Lab L J 467 : ILR (1964) 2 All 717: ILR 
(1964) 16 Assam 81 : (1964) 5 S C R 683 : AIR 19 64 
S C 600 (618, 619, 020, 633, 634, 644) (Pt F) (Prs 56, 

59, 113, 115, 117, 154). 


•-Art. 14 — Railway Establishment Code (1951), 

R. 148 (3) — Railway Establishment Code (1959), 
R. 149 (3) — Validity — Termination of service of 
Railway servant by notice — No rational basis for 
distinction between them and other public servants— 
No guiding principle for exercising discretion — 
Rules held invalid. 

(Per Majority view, Shah, J., Contra).—The nature 
of services rendered by employees in different sectors 
of public service may differ and the terms and con¬ 
ditions governing employment in all public sectors 
may not necessarily be the same or uniform; but in 
regard to the question of terminating the services of 
a civil servant after serving him with a notice for a 
specified period, there is no basis on which the Rail- 
wavs can be regarded as constituting a separate and 
distinct class oy reference to which the impugned 
Hr. 148 (3) and 149 (3) can be justified in the light of 
Art. 14. If there is any rational connection between 
the making of such a Rule and the object intended to 
be achieved by it, that connection would clearly be 
in existence in several other sectors of public service. 

What has happened is that a provision like R. 148 
(3) or R. 149 (3) was first made by the Railway Com- 


• —Art. 14—Termination of contractual service by 
notice — Civil servant engaged on basis of special 
contract for certain term on expiry of term reappoint¬ 
ed by further contract on temporary basis — In 
accordance with Government Rules forming part of 
such contract civil servant discharged from service 
after notice. Held no question of discrimination arose. 
See Ibid, Art. 311. AIR 1953 S C 250. 

-Arts. 14, 311 — Temporary Government servant 

— Termination of service after notice according to 
contract — No discrimination. 

As between persons not similarly situited no ques¬ 
tion of discrimination can arise. 

Where the services of a temporary Government 
servant are terminated in accordance with one of the 
conditions embodied in his contract or service which 
is a valid contract, it is not open to him to contend 
that the action taken is void on the ground of dis¬ 
crimination in enforcement of different contracts. 
Further, whenever there is a possibility of discrimi¬ 
nation in any statute, rule or contract which is not 
permissible under Art. 14 of the Constitution, that 
statute, rule or contract itself would become void 
and in a case where it is not open to the Court to 
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tiold that the contract is void, such a ground cannot 
•be taken into consideration. 1955 All L J 665 : AIR 
1955 All 496 (499) (Pt D) (Pr 7). 

-Art. 14 — Civil Service Regulations, R. 405 — 

Termination of Service, General and special provi¬ 
sions — Article 310 is not controlled by Ait. 14 — 
Rule 405 is not ultra vires of Art. 14. See Ibid, 
Art. 310. AIR 1954 All 343 (DB). 

• -Art. 14 — Railway servant — Services termi¬ 

nated by giving notice to him — No inquiry made as 
required bv Art. 311 (2) — Applicability of R. 149 of 
Indian Railway Establishment Code, Vol. I—Validity 
of R. 149 — Termination of service being in contra¬ 
vention of Art. 311 (2) is invalid. See Ibid, Art. 311 
(2). AIR 1963 Assam 94 (FB). 

# -Art. 14—Applicability — Power of appropriate 

authority to terminate service —Public interest suffi¬ 
cient guidance for exercise of power — No contraven¬ 
tion of Art. 14. See Jammu 6c Kashmir Civil Service 
Regulations, Art. 226 (2), Proviso. AIR 1964 J & K 92 
<FB). 

-Art. 14-Discrimination—Termination of services 

•of holder of temporary post when some were made 
permanent. 1960 Ker L T 1096. 

-Art. 14 —Government servant — Temporary posts 

—Termination of one when others still in service — 
None of them having any right to hold post — There 
was no discrimination. 1963 B L J R 693 : AIR 1963 
Pat 190 (194) (Pt B) (Pr 14). 

36 (d). Dismissal. 

-Art. 14 — Scope — Dismissal of civil servant 

'under Arts. 310, read with 311 i2), Proviso (c) by 
President — Validity. See Ibid, Art. 13. AIR 1958 
Bom 283 (DB). 

-Art. 14—Scope of —Dismissal of civil servant — 

Remedy of appeal allowed to become lime barred — 
Maintainability of writ petition. See Ibid, Art. 220. 
AIR 1957 J & K 11. 


36 (e). Reversion. 

-Art. 14—Reversion of senior Government servant. 

Article 14 of the Constitution merely guarantees 
that persons placed in similar circumstances shall be 
treated alike. It does not guarantee that if two persons 
are working at the same post the senior one shall not 
be reverted so long as the junior one continues to 
work at the post. Article 14 cannot be applied to 
such reversions. AIR 1963 Him Pra 54 (55) (Pt D) 
*(Pr 10). 

-Arts. 14, 310 and 311— Applicability—Qualified 

persons from work establishment cadre of P. W. D. 
appointed to permanent cadre — Submission of names 
of some appointees only to the Public Service Com¬ 
mission lor regularization of appointments — Others 
reverted on the ground of their appointments not 
having been regularised—Order is discriminatory and 
must be quashed —Case is governed by Art. 14 and 
Arts. 310 and 311 have no application—Art. 14 applies 
also to executive orders. A I R 1958 S C 53S, Rel. on. 
{ 1960) Ker L T 929 : (I960) 2 Ker L R 481 i AIR 
1962 Ker 29 (30) (Pr 3). 


36 (f). Retirement. 

• -Art. 14—Termination of service resulting from 

change in age of superannuation -Art. 311 not attrac¬ 
ted — Rule reducing age of retirement — If retrospec¬ 
tive —Notification fixing date of retirement for those 
who completed 55 years and not 5S years— Constitu¬ 
tional validity. See Ibid, Art. 311. A I R 1965 S C 
1567- 


4® Arts. 14, 16 (1), 309 and 311 (2)—Government 
servant — Compulsory retirement of — Rule 285 of 


Mysore Civil Services Rules, 1958 — Validity of such 
rule is settled by Supreme Court decisions—Question 
of validity cannot now be oDened — Public interest 
is matter for Government to consider. 

The normal age of retirement of a Government ser¬ 
vant governed by the Mysore Civil Services Rules, 
1958 under R. 95 (a) is 55 years, but under R. 285 it is 
competent to the Government to retire compulsorily a 
government servant prematurely if it is thought that 
such premature retirement is necessary in the public 
interest This power can, however, be exercised only in 
cases where the Government servant has completed 
25 years qualifying service or has attained 50 years 
of age In other words, ordinary retirement by superan¬ 
nuation occurs after attaining 55 years or completing 
30 years service, while piemature retirement can be 
forced on the Government servant if he has either 
completed 25 years of service, or has attained 50 
years of age. In the case of premature compulsory 
retirement, the Government servant is entitled to pen¬ 
sion as indicated in Note 1 to Rule 285. 

On behalf of a Government servant who had com¬ 
pleted 27 years of service at the age of 48 years and 
who was made to retire compulsorily under Rule 285 
of th e said Rules it was contended that this rule was 
invalid as it contravened Arts. 14 and 10 (1) of the 
Constitution and that the Government was not justified 
in coming to the conclusion that it was in the public 
interest to retire him compulsorily ; 

Held, (i) that the law in relation to the validity of 
the Rules permitting compulsory premature retirement 
of Government servants had been well settled by the 
prior decisions of the Supreme Court and need not be 
reopened. A I R 1904 S C 000 and A I R 1954 S C 
309, Rel. on. (ii) that Note 1 to R 285 applied to all 
Government Servants and as such was not open to 
challenge under Art. 14 or Art. 10 (1) ; AIR 1902 S C 
30, Disting, (iii) that whether or not the petitioner’s 
retirement was in the public interest was a matter for 
the State Government to consider and as to the plea 
that the order was arbitrary and illegal, it was impossi¬ 
ble to hold on the material placed by the petitioner be¬ 
fore the Court that the said order suffered from the 
vice of ‘mala fides. shivacharana Singh v. State of 
Mysore, AIR 1965 S C 280 (282) (Pr 7). 

-Arts. 14 and 16 — Government Notifications of 

31-12-1955 and 24-0-1958 in respect of age of 
retirement of employees of District Boards — Validity 
of. See U. P. District Boards Act (1922), S. 173. 1964 
All L J 1005. 

•-Arts. 14, 16—Second notification dated 25-5-01 

providing that Government servants tailing in certain 
classes would be able to continue in service upto 
31-12-1901 — Validity—Notification does not contra¬ 
vene either Art. 14 or Art. 10. Ram Autar Pandey v. 
State of Uttar Pradesh, I L R (1962) 1 All 793 : 1962 
All L J 31 : (1962) 1 Lab L J 148 : AIR 1962 All 328 
(384) (Pt C) (Pr 34) (FB). 

-Art. 14—Reasonable classification —Instance of. 

Inasmuch as the Government of India gave its inter¬ 
pretation on 8th September, 1948 by its notification as 
to how a ministerial servant is to be retired and before 
that there was no direction by the Government the 
Railway Board was justified in choosing 8th Septem¬ 
ber, 1948, as the date after which to give the right to 
reinstatement to those who retired. Therefore there 
was reasonable classification when the Railway Board 
by its notification dated 28th March, 1952, granted a 
right to those who had retired after 8th September, 
1948, to be reinstated provided they had applied and 
they were not settled up men. 1959 AM L J 154 : 
(1959) 2 Lah LI 101 : AIR 1959 All 434 (430. 437) 
(Pt B) (Pr 14) (DB). 

— — Arts* 14, 309 Rule under Ait. 309 regarding 
compulsory letirement—Rule applicable to all Govern- 




1192 


CONSTITUTION OF INDIA (1950). Art. 14, Note 36 (f) 


ment servants — Not discriminatory — Possibility of 
misuse oi Power- Does not affect its validity. 1964 

Pra 248 (254) (Pt C) ( Pr 18) (DB). Madh 

Hule^(1954)^ R 3 W Hyderabad Civil Service 

w (1) of tbe '(51™ 52 R i 

ijS fSS JSi.* 

Mys 61 (66) (Pt D) (Pr H) (DB). * IR 1966 

^ Competence of State Government to 

Sat~L°L a “ end? Se T ce rules ~-Reorganisation of 
States Service conditions regarding iaee of retirp 

ment of Government servants in old States 8 of Mysore 

- Governor of new State of Mysore, if can altar 

M erat,o P n reV f° US W*™} ° f Central Government - 
Alteration, it violates. Art. 14 See Ibid Arf qoq 

Proviso. AIR 1962 Mys 280 (DB) ' 3 ’ 

——Art. 14—Unfettered exercise of discretion—Bihar 
Liberalised Pension Scheme (1950), Para. 1 (2) (a) nro- 

viding compulsory retirement after SO years’service 

7,™ iT?j d as ves,in § ™ the State Government 

Schemenq4l SC p reti0n 1 ' Bihar Liberalised Pension 

1966 Pat 148 {dbT' ^ ^ 1965 B L J R 909 ' AIR 

—Art. 14 - Rule 74 (b) of Bihar Service Code, not 
1965 BL°jR 918 See Bihar Service Code ’ K 74 < b )- 

p A c r tinn 14 n7ii, Bq ,“ a .!^ before tbe ,aw or the equal 


- — — — w 

protection of the laws’ 

Equality before the law or the equal protection of 

cks f&VaHorf 7° I preclud ® the State from making 

SS'fi S 0ng as th ? P ersons within a parti- 
cular classification are treated equally or given eaual 

protection of the laws. Reasonable classification is 

permissible, and what is prohibited is arbitrary selec 

tion or discrimination within the class. 

Where by a rule, the Government fixed upon a 
certain date, and said that anybody who completed 

?L V aT ° f , a ? e u ° r 30 >’ ears ’ qualifying service on 

that date would be retired, and there was no dis- 
cnmmation vvithin this class, the Rule is not hit by 

(Pt D) (P°r lO) e (DB°) nStitUti ° n ' AIR 1952 Rai 17 (I9) 

36 (g). Promotion in service. 

• Arts. 14 and 16 — Public servants — Equality 
ot opportunity in matters of promotion - Punjab 
Educational Service (Provincialised Cadre) Class 3 
Rules (1961), Rr. 2 (d) (e) (3) - Validity - District 

Board and Municipal Board teachers taken over by 

Punjab Government and given same scales and 

grades of pay as \vere applicable to teachers in 

Government employment — Service Pules discrimi. 

,5“ \ n matters of promotion - Not violative 
ot Ait. 14 or 16. 

Held, (Per majority, Subba Rao and Shah JJ., 
contra). — By the order dated September 27, 1957 
which came into effect from October 1, 1957 teachers 
n the erstwhile Board School became employees of 
overnment and were given the same scales and 
grades °f Pay as were applicable to their counter- 
parts in the State cadre, but except this equality of 
grade and pay there was nothing more that was 
contemplated or provided for by that order. There 
was do integration of the two cadres either expressly 
or by necessary implication. Jt would follow that 
lt wasnot the Punjab Educational Service (Provin- 
lalised Cadre) Class 3 Rules that created the two 

the ruies Ca< ^ reS tbey existec ^ independently of 

The two services started as independent services- 
me qualifications prescribed for entry into each 


met b°d of recruitment and the 
machinery for the same were also different and the 
genera 1 qualifications possessed by and large by the 

“ tZ b nJUH { f 1 ? 1 c,ass b e*Qg different, they started 
th j distinct clasaes. If they were distinct services, 

there was no question of inter se seniority between 

betwee^thV, 6 tw ° S 7 vices ’ nor of any comparison 
between the two in the matter of promotion for 

16 U> Tb a “ ? rgu, ? e 3‘ base . d U P° D Art - 44 or Art. 
.. Th . e y started dissimilarly and they continued 

a 7 d an T dissimilarity in theta treatment 

Wr£ M be a den i a l of equal opportunity. Civil 

ReversecT N °' 1559 ° f 1990 (Pun,b dated 3-10-1961, 

Pe / C 3ubba Ra0 ^d Shah JJ. (Contra) ;-The same 
scales ot remuneration were paid to members of both 

e cadres. They performed the same duties and 

TO™ ? nc L h , eld the same p° sts - Posts occupied 
f 7 P ,p e St ? te Cadre teachers could be occupied by 
rovincialised school teachers and vice versa. 
f^t n ?D be ^een the members of the State Cadre and 
r , r0 .^ lncia l^ se d* Cadre there was no valid basis 
r c assification so as to justify a differential treat- 
en between their members inter se for the purposes 
o promotion without infringing the constitutional 
guarantee of equality of opportunity in the matter of 

employment. 

Once the District Board and Municipal Board 
scnoo! teachers were taken over by the Government 
0 unjab and an amalgamated Educational Service 
was evolved, any special provision relating to pro¬ 
motion depending solely upon the source of recruit¬ 
ment aDd upon no other ground seriously affected 
e rights of the members of the ‘Provincialised* 
L-adre to promotion, a ad infringed Art. 10, Cl. (1) of 
the Constitution. (I960) SCJ 344 : AIR 1960 SC 
384 and AIR 1962 SC 1139, Dist. State of Punjab 

X^ 0 ^^ 8108 * 1 ’ AIR 1963 s c 913 (919, 920, 921, 
922, 926, 927) (Pt A) (Prs 16, 20, 23, 38, 39). 

* “Arts. 14, 16 (1) and 235 — Discrimination and 
equal opportunity in the matter of promotion to 
higher post — Number of Munsiffs eligible for pro¬ 
motion to higher posts of subordinate Judge — High 
Court in exercise of its sole authority selecting 
some in preference to plaintiff — Arts. 14 and 16 (1) 

. -. . , - k ^ se of power by High Court not 
justiciable. 

Where the High Court who is the sole authority 
under Art. 235 to decide the question of appoint¬ 
ment of a Munsif to the higher rank of a Subordinate 
Judge had exercised its power after fully considering 
the plaintiff’s case for promotion, by promoting cer¬ 
tain MuDSifs lower in order than the plaintiff in the 
seniority list, it cannot be said that the plaintiff has 
been discriminated against in the matter of pro¬ 
motion and therefore Arts. 14 and 16 (1) of the 
Constitution have been violated. Equal opportunity 
contemplated by Art. 16(1) does not mean getting 
the particular post for which a number of persons 
may have been considered. So long as the plaintiff, 
along with others under consideration, had been 
given his chance, it cannot be said that he had not 
equal opportunity along with others, who may have 
been selected in preference to him. The fact that 
the High Court made its choice in a particular way 
cannot be said to amount to discrimination against 
the plaintiff. The exercise of the power vested in the 
High Court under Art. 235 was not justiciable. High 
Court, Calcutta v. Amal Kumar Roy, (1962) 2 S C A 
646 : (1962) 2 Ker L R 114 : AIR 1962 S C 1704 
(1710, 1711) (Pt C) (Prs 9, 10). 

-Art. 14 — Right to office or right to promotion— 

Complaint of erroneous application of service rules— 

Held, there was no scope for application of Art. 14- 
See Ibid, Art. 32 (2a). AIR 1959 J & K 70. 
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“•Art. 14—Scope—Civil servant—Refusal to pro¬ 
mote on ground of inefficiency—Art. 311—(Kashmir 
Civil Service Rules, R. 25). 

Where a person’s claim for promotion has been 
ignored on the ground that he does not come up to 
tne mark in efficiency in the estimation of the ap¬ 
pointing authority it cannot be said that R. 25 of 
the Kashmir Civil Service Rules has been violated 
and that discriminatory treatment has been meted 
out to him. AIR 1958 J & K 43 (45) (Pt C) (Pr 13). 

-Art. 14 — Discrimination — Promotion to higher 

posts — Consideration — Kashmir Civil Service Rules 
R. 25 (3) — Validity of. See Kashmir Civil Service 
Rules, R. 25 (3). AIR 1958 J & K 14 (DB). 

-Art. 14 — Equality before law — Kashmir Civil 

Service Rules (1939), if law—Jurisdiction of Court — 
(Kashmir Civil Service Rules (1939), R. 25). 

The Kashmir Civil Service Rules have been placed 
on the same footing as the existing law enforceable 
by the State Courts. Where promotions were ordered 
by the Accountant General not because the persons 
promoted were seniors and possessed the requisite 
qualifications but because it was necessary to imple¬ 
ment the cabinet order for purpose of removing the 
‘communal disparity’, the order of the Accountant 
General which was against law and which denied 
equal protection cannot but be declared void and 
ineffective : AIR 1950 J 6c K 17, Foil.; A I R 1957 
J 6c K 8 (FB), Rel. on. AIR 1958 J & K 1 (5, 6) (Pt B) 
(Prs 11, 13, 14). 

~ Arts. 14, 311 — Equality before law—Superses¬ 
sion of senior civil servant by junior — Question of 
m erit — Powers of Court — (Kashmir Civil Seivice 
Rules (General), R. 25)—Validity. 

Where according to R. 25, Kashmir Civil Service 
Rules (General), promotions of civil servants to 
higher cadre are to be made on basis of merits, 
seniority being considered only where merits are 
equal it is the appointing authority which is the 
judge of merit and ability and the Court cannot sub¬ 
stitute its judgment for that of the appointing autho¬ 
rity. 

Relaxation of the cabinet order by another cabinet 
order, to the disadvantage of another civil servant 
who has crossed the efficiency bar in his cadre will 
not entitle the superseded civil servant to protection 
from the Court on the ground that he has been 
denied equality before the law or the equal protec¬ 
tion of the laws. A I R 1954 J 6c K 29 (FB) and A I R 
1957 J 6c K 8 (FB), Foil. A I R 1957 J & K 31 (32) 
(Prs 3, 4) (DB). 

• 7 —Art. 14 — Discretion — Promotion of junior 
officer on ground of merit—Art. 311—Rules enabl¬ 
ing appointing authority to make promotions on 
ground of merit—Appointing authority is judge of 
merit — (Kashmir Civil Service Rules (General), 
R. 25). 

It is not the function of the Court to substitute its 
judgment for that of the appointing authority. What¬ 
ever the Rules, such tests, unless a particular mode of 
test is prescribed, are bound to be subjective in 
character. Where the appointing authorities consider 
a junior officer to be more fit in merit and efficiency 
to be promoted than the senior, the High Court can¬ 
not interfere with the promotion. A I R 1955 Nag 
289, Rel. on. Dr. Shanker Nath Ganju v. State of 
J. 6c K., A I R 1957 J 6c K 29 (30, 31) (Pr 4) (FB). 

-Arts. 14, 1 G — Non-promotion of civil servant — 

No fundamental right is infringed. 

No civil servant ha? a claim to ask for promotion 
as of right and the giving or refusal of promotion is a 
matter within the exclusive discretionary domain of 


the executive authorities concerned in the matter. 
The equality guaranteed under Arts. 14 and 10 cannot 
take away the right of the Government to pick and 
choose proper persons for employment in Govern¬ 
ment service. It cannot be said that the act of the 
Government in exempting some members of service 
from passing the test required to be passed for pro¬ 
motion and its denial of such exemption to other 
members by itself constitutes an unequal discrimina¬ 
tory treatment. The act of the Government in not 
giving promotion to a civil servant does not result in 
any infringement of his fundamental rights under the 
Constitution, a I R 1950 S C 520, Rel. on. (1962) 2 
Mad L J 140 : 1962 (5) Fac L R 262 : 75 Mad L W 
758 : AIR 1962 Mad 485 (486, 487) (Pt C) (Prs 6, 8). 

~—Arts. 14, 15, 16—Promotions in Government ser¬ 
vices—Basis—Seniority by itself cannot confer abso¬ 
lute right to promotion irrespective of other consi¬ 
derations—Idea of selection cannot be ruled out. 

Among the well-known attributes of public service; 
one that is least subject to exception is that no em¬ 
ployee can claim as of right a promotion from one 
position to another unless he could do so under a 
statutory provision of an enforceable condition of 
service. Ordinarily, it would be for the State or the 
promoting authority to determine such suitability 
after an assessment of all relevant considerations, 
such as seniority, competence, rectitude, and antece¬ 
dent official records, none of which is less important 
than the other, for the preservation of purity and 
efficiency in public service The basic or governing 
consideration in all promotions is what may be 
shortly described as merit or suitability. Seniority is 
in substance one of the elements in the assessmeit of 
merit. Equality of opportunity under Art. 10 of the 
Constitution can never be taken to exclude the idea of 
selection. Jt only requires that while making the 
selection, the State should apply same standards to 
all persons similarly situated with respect to the 
question on hand. Equality of opportunity should 
not be confused with absolute equality and Art. 16 
does not prohibit the prescription of reasonable rules 
for selection. Even in regard to promotional posts 
other than selection posts idea of selection is not 
ruled out. Seniority by itself can never confer an 
absolute right to promotion irrespective of other con¬ 
siderations. AIR 1901 Mys 247 and (1961) 2 S C J 
424 : (1902) 2 M L J (SC) 71 : (1902) 2 An W R (SC) 
71 : A I R 1902 S C 30, Rel. on. AIR 1963 Mys 219 
(227, 228) (Pt C) (Prs 35, 38, 39, 42, 47) (DB). 

36 (h). Preparation of seniority list. 

-Art. 14—Equal protection of laws—Integration of 

services under States Reorganization Act (1950), S. 115 
(5) — Provisional Inter-State seniority list by State — 
List prepared by considering all relevant factors — 
State publishing revised list and refixing particular 
servant’s seniority — Representation of all affected 
servants not considered - Revision violates Art. 14 of 
Constitution. See States Reorganization Act (1950), 

S. 115 (5). (1965) 1 Mys L J 392 : (1965) 2 Law Rep 
191 : A I R 1966 Mys 31 (DB). 

-Art. 14 — Integration of State services — Provi¬ 
sional seniority list of State Government servants_ 

Publication by State—Promotions based od such list 
— Corrections effected without effecting general 
revision—Action arbitrary—Art. 14 violated —States 
Reorganisation Act (1950), S. 115. 

When the State Government with a view to final 
integration of services under S. 115 of the States Re¬ 
organisation Act prepares a provisional list as to 
relative seniority of certain class or category of its 
servants based on the opinion of the departmental 
committee and publishes it in the name of the Gover¬ 
nor as an order, such a list is an act of the State 
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Goverament notwithstanding the fact that such list 
represents the opinion of the departmental committee 

an u ^ na opinion of the Government and that 
such list prepared by the departmental committee 
cannot take the place of final integration under S. 115 
Consequently when such list is published as a deci¬ 
sion simultaneously governing a large number of per¬ 
sons in the matter of promotions etc. before a change 
could be nude therein, representations of all those 
that have made representations in respect of that list 
will have to be taken into account simultaneously. A 
correction made without such general examination 
and revision is an arbitrary act because it picks out 
one person from a class for special treatment and 
therefore involves an infringement of the guarantee 
of equal treatment before the law under Art 14 of 
the Constitution. 1901 Mys L J 425, Rel. on. (1963) 

.1 Mys L J 477. 

36 (i). Pension rules. 

Arts. 14 and 109-Pension Rules of Mysore State 
— Old and Revised Pension Rules — Distinction — 
Government Order dated 25-1-1957 specifying rates 
of dearness allowance sanctioned to pensioners draw¬ 
ing pension upto Rs. 100 per month—Interpretation of 
Order in case of pensioners governed by old Rules— 
Interpretation by A. G. incorporated as R. 147-A (2) 
in Mysore Treasury Code—Not discriminatory. 


Arts. 14, 16 (1) —Three tier system prevalent in 
police force in State of Rajasthan - Does not contra¬ 
vene Arts. 14 and 10 (1). Ram Sharan v. Deputy 

<ioc Pe no r C r> e ? e o a Jl PoIice . A/mer, (1965) 1 Lab L J 
?28 : U965) 1 S C J 479 : (1964) 7 S C R 228 i A I R 

1964 S C 1559 (1562, 1563) (Prs 4, 5, 7). 

• ““Art. J4 - Central Civil Services (ClassiBcation, 
Control and Appeal) Rules (1957), R. 12(4) - Const!- 
tutional validity—Suspension of Government servant 
—httect of — Dismissal order set aside by Supreme 
court — Order for further enquiry and consequential 

fn S Q Pe fr. n o^ nd o^ R - 12 (4 > - Validity. See Ibid, Art. 
309. (1963) 2 S C J 312 : AIR 1903 S C 687. 

Art. 14-Public Servants (Inquiries) Act (1850) 
does not violate Art. 14. See Public Servants (Inqui¬ 
ries) Act (1850), S. 2. AIR 1960 S C 493. 

• ,777 Art * 14 ~ Commissions of Inquiry Act, S. 3 — 
alidity Does not violate Art. 14. See Commissions 

of Inquiry Act (1952), S. 3. AIR 1958 S C 538. 

Art. 14 Essential Services Maintenance Ordi- 
nance (I960), S. 3 (1)—Section is not void. See Essen¬ 
tial Services Maintenance Ordinance (1900 , S. 3(1). 

1962 (1) CriLJ 629 (All). 

■ —Art. 14—Arbitrary exercise of power under Regu¬ 
lations laying down terms and conditions of service 
—No violation of Art. 14. See Ibid, Art. 311. AIR 

1958 All 141. 


Held, (i) that in the case of a pensioner who had 
commuted a portion of his pension, the original 
amount of pension inclusive of commuted pension 
should be taken into account for determining the ad¬ 
missibility and the rate of dearness allowance under 
the said Order of the Government. Commutation 
meant interchange of two things or the buying off, of 
one obligation By another obligation. It was in fact 
in the nature of a present value of a periodical pay¬ 
ment expected to last an estimated number of years 
for which the Government purchased the obligation 
of having to make the said periodical payment for 
the said estimated number of years. Therefore, the 
interpretation placed by the Accountant-General on 
the Order of the Government and incorporated as 
R. 147-A (2) in the Mysore Treasury Rules was cor¬ 
rect. (ii) The above interpretation of the Order was 
not vi dative of Art. 14 on the ground that in the case 
of pensioners governed by the Revised Rules, the 
pension that was taken into account for determining 
both the admissibility and the rate of dearness allow¬ 
ance was only the cash pension received by the 
pensioners month by month exclusive of the amount 
of Death cum Retirement Gratuity. The very fact 
that one class of pensioners was governed by one set 
of rules and another class by another set of rules 
would furnish a basis for reasonable classification in 
the matter of applying the scheme of dearness allow¬ 
ance. (iii) The definition of pension in R. 2 of the 
Revised Rules was relevant f ar certain purposes of 
the Rules anckcould not be taken as suggesting that 
pension and gratuity were the same for all purposes. 
The definiti n itself indicated that there was a dis¬ 
tinction between the two in their essential nature. 
Pension, gratuity and Provident Fund, were three 
different and distinct types of retirement beneSts 
although the basis for calculating all of them was 
furnished by the salary or emoluments drawn by a 
Government servant. AIR 1963 Mv s 247 (249 250) 
{Prs 5, 7, 8, 10, II, 13) (DB). 

36 (j). Constitutional validity of 
certain provisions. 


-Art. 14 —U. P. G. O., dated 7th March, 1953 — 
Validity — Equality of opportunity for employment 
under State—Discrimination. See Ibid, Art. 10. AIR 
1955 All 33 (DB). 

-Art. 14 — Reasonable classification — R. 293 of 

Hyderabad Civil Service Rules whether violates 
Art. 14—(Hyderabad Civil Service Rules, R. 293). 

ft is firmly established that reasonable classifica¬ 
tion is no infringement of the guarantee of equal 
protection. Rule 293 has not been shown to be arbi¬ 
trary and whimsical and hence it is not violative of 
Art. 14. (1959) 1 Andh W R 393 : (1959) 2 Lab L J 
277 :1 L R (1959) Andh Pra 289 : AIR 1959 Andh 
Pra 251 (254) (Pt D) (Pr 8) (DB). 

Art. 14 — Scope — Andhra Civil Services (Safe¬ 
guarding of National Security) Rules (1954), R. 3 — 
Validity — If contravenes Art. 14. See Andhra Civil 
Services (Safeguarding of National Security) Rules 
(1954), R. 3. AIR 1958 Andh Pra 288 (DB). 

- Art. 14 — Railway Establishment Code (1951), 

R. 148 — Provisions of Rule are not violative of 
Art. 14. (’60) I L R (1960) 12 Assam 441 (4 50). 

[Reversed in AIR 1904 S C 000.] 

-Art. 14—Central Civil Services (Conduct) Rules 

(1955), R. 3 — Validity. See Central Civil Services 
(Conduct) Rules (1955), R. 3. AIR 1964 Cal 415. 

-Arts. 14 and 16—Life Insurance Corporation Act, 

S. 11—Definition of Field Officer — Not ultra vires of 
S. 11(2)—Exclusion of Assistant Branch Managers and 
other higher officers from scope of definition — Not 
violative of Arts. 14 and 10 of the Constitution. See 
Life Insurance Corporation Act (1950), S. II. AIR 
1963 Cal 574. 

-Art. 14 — Scope — Central Civil Services (Tem¬ 
porary Service) Rules, 1949. are not repugnant to 
Art. 14. AIR I960 J & K 97 (101) (Pt D) (Pr 19). 

—Art. 14 — Madras Police Subordinate Services 
Rules (1955) - Validity. See Ibid, Art. £09. AIR 1965 
Mad 103 (DB). 


•—;-Arts. 14, 15, 16—Foot-note to R. 4(3), Mysore 
Public Service Commission (Functions) Rules is not 
intended to by-pass selection on merits. See Mysore 
Public Service Commission (Functions) Rules, 1957, 
R. 4(3), foot-note. AIR 1965 S C 1293. 


-Art. 14-Constitutional validity of Railway Esta¬ 
blishment Code — Not violative of Art. 14 of the 
Constitution — Constitution of India, Art. 14. See 
Railway Establishment Code, R. 148. AIR 1962 Mad 
379* 

[Overruled in AIR 1904 S C 0CO.] 
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-Art. 14— Madras Restoration of Village Officers, 

(Validating) Act (18 of 1939) — Act does not contra¬ 
vene Art. 14 of the Constitution. See Madras Restora¬ 
tion of Village Officers (Validating) Act (18 of 1939). 
AIR 1952 Mad 150 (DB). 

-Art. 14—Scope — Pepsu Services Regulations — 

Validity — Do not contravene Art. 14. See Ibid, 

Art. 311. AIR 1960 Punj 646 (DB). 

-Art. 14 — Public Servants (Inquiries) Act (1850), 

S. 2—-Validity of Act — Does not contravene Art 14 
of Constitution. See Public Servants (Inquiries) Act 
<1850), S. 2. AIR 1956 Punj 58. 

37. Legislation regarding admission to 
educational institutions and other 
educational matters. 

Admission to educational institutions. 

• —Art. 14—Government order prescribing inter¬ 
views tor regulating admission to colleges Order 
prescribing definite criteria for giving marks and 
appointing competent men to make selection on 
that basis — Order does not contravene the article 
in any way. 

An order passed by the Government prescribing 
interviews for selecting from candidates possessing 
minimum academic qualifications for admission to 
^colleges ard definite criteria in the matter of giving 
marks at the interview and appointing competent 
men to make the selection on that basis does not in 
any way contravene Ait. 14 of the Constitution. 

Selection by interview is one of the well-accepted 
modes of selection and it cannot be condemned by 
adopting a wide statement that, whatever may be the 
objective tests laid down, in the final analysis it gives 
ample 100 m for discrimination and manipulation as 
the awarding of marks is left to the subjective satis¬ 
faction of the selection committee and hence it is 
inherently repugnant to the docirine of equality 
embodied in Art. 14. The criticism is mere a reflec¬ 
tion on the examination than on the system itself. 
The scheme of selection however perfect it may be 
on paper, may 'be abused in practice. That it is cap¬ 
able of abuse is not a ground for quashing it. So long 
as the order lays down relevant objective criteria and 
entrusts the business of selection to qualified persons, 
the Court cannot have any say in the matter. If in 
any particular case the selection committee abuses its 
powers in violation of Art. 14, that may be a case for 
setting aside a particular interview. Chitralekha v. 
State of Mysore, A I R 1964 S C 1823 (1831, 1832) 
(Pt C) (Pr 13). 

•-Art. 14—Reasonable classification—Buies rela¬ 

ting to admission to Medical College at Indore— 
Rule requiring capitation fee from non-Madh>a 
Bharat students (as modified in 1952)—Validity. 

(Per Majority). — The impugned rule divides self¬ 
nominees into two groups those who are bona ade 
residents of Madhya Bharat aod those who are not 
and while it imposes a capitation fee on the latter, it 
exempts the former from the payment thereof. It 
thus proceeds on a classification based on residence 
within the State. The object of the classification 
underlying the impugned rule w'as clearly to help to 
some extent students who are residents of Madhya 
Bhaiat in the prosecution of their studies, and it can¬ 
not be disputed that it is quite a legitimate and laud¬ 
able objective for a State to encourage education 
within its borders. It is well known that it requires 
considerable finance to maintain a Medical College. 
A concession given to the residents of the State in the 
matter of fees is obviously calculated to serve that 
end, as presumably some of them might after passing 
out of the College, .settle down as doctors and serve 
the needs of the locality. The classification is thus 
based on a ground w’hich has a reasonable relation to 
the subject-matter of the legislation, and is in conse¬ 


quence not open to attack. A classification might 
validly be made on a geographical basis. Such a 
classification would be eminently just and reasonable, 
where it relates to education which is the concern 
primarily of the State. The contention, therefore, that 
the rule imposing capitation fee on non-Madhya 
Bharat students is in contravention of Art. 14 must be 
rejected. A I R 1953 S C 10, Foil. Joshi v. State of 
Madhya Bharat, 1955 S C A 511 : 1955 SCR 1215 : 

1955 S C J 298 : A I R 1955 S C 334 (340) (Pt C) 

(Prs 14, 15). f 4 _ 

-Arts. 14, 15, 16, 29-Reservation of seats in Pre¬ 
professional (Medical) classes for candidates passing 
Multi-purpose examination held not repugnant to 
Art. 14 — Arts. 15, 16 and 29 have no bearing on the 
question — No discrimination on grounds of religion, 
caste or language—Distribution of seats guaranteeing 
equal protection — Classification not arbitrary — No 
unequal treatment — Does not suffer from vice of 
hostile discrimination. A I R 1955 S C 191, Applied. 
1962 Andh LT 27: (1962) 1 Andh W R 60 : A I R 
1962 Andh Pra 212 (215, 216, 217) (Pt A) (Prs 6, 17) 
(DB). 

-Art. 14 — Test of permissible classification — 

Rules of Osmania University for admission into col¬ 
lege to students, R. 6—Classification is geographical 
and not violative of Art. 14 — Osmania University 
Act of 1959) Rules under, R. 6. 

The classification made under R. 6 of the Rules of 
Osmania University rests on the residence of the 
applicants or their parents. It is geographical. There 
is also a classification issued on occupation, namely, 
sons of officials working in the twin cities of Hydera¬ 
bad and Secunderabad on the one hand and others 
on the other. There was therefore a reasonable rela¬ 
tion between the classification and the object of the 
rule. Such classification was not forbidden by Art. 14. 
1961 Andh L T 811: (1961) 2 Andh W R 385: I L R 
(1963) Aodh Pra 198 : A I R 1962 Andh Pra 120 
(123) (Pt B) (Prs 16, 17) (DB). 

-Art. 14 — Admission to Government College— 

Rule for admission held proper — Rule held did not 
lead to discrimination. 

It is open to the Government to prescribe addi¬ 
tional qualifications for admissions in colleges run by 
Government over and above the qualifications pres¬ 
cribed by the University. The rule for selecting appli¬ 
cants for admission to the degree course in the 
Government Brennen College, Tellicherry, is the same 
as that followed by the University College, Trivan¬ 
drum. The Principal of the College was entitled to 
refuse admission to the student on the basis of the 
rule, disentitling students who have taken more than 
two chances to complete the qualifying examination. 
This rule will not lead to any discrimination. On the 
other hand if exemptions are granted from this rule 
that may lead to discrimination. O. P. No. 2051 of 
1965, Bel. on. 1965 Ker L J 1040 : (1965) 2 Ker L R 
433 : 1966 Ker L T 127. 

-Art. 14 — Admission to educational institutions— 

Order by Kerala Government (dated 7-6-1963) reser¬ 
ving seats in Medical Colleges on district-wise popu¬ 
lation basis—No rational basis tor reservation—Reser¬ 
vation held invalid. A I R 1964 Ker 39, Affirmed, 
1964 Ker L T 298 : 1964 Ker L J 498 : I L R (1964) 
2 Ker 53 : A I R 1964 Ker 316 (319) (Pt D) (Pr 24). 

-Art. 14—Admission to educational institutions— 

Reservation of seats in Medical Colleges — Few seats 
reserved lor children of Registered Medical Practitio¬ 
ners —No rational ba^C for such reservation — Order 
of Kerala Government, Dated 7-6-1963 held invalid— 
A I R 1964 Kerala 39, Affirmed. 1964 Ker L T 29S * 
1964 Ker L 1 498 : 1 L R (1964) 2 Ker 53 i AIR 1964 
Ker 316 (320, (Pt E) (Pr 26). 

-Ait. 14 — Admission into Medical Colleges in 

Kerala—Order of Kerala Government (dated 7-6-1963) 
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and Latin Cath °- 

lies lDciusrue ot Anglo Indians on ground that thev 
were socially and educationally backward classes - 

Nervation held valid. A I R 1964 ^39 Reversed 
See Ibid, Art. 15 (4). AIR 1964 Ker 316 (DB), 

Reser^'n 1 rtl7^ dmi ! si ? n to educati "nal institutions- 
feserv/rl W c f . tS ln , medlcal college - Few seats 

D/ 7 fi d m P n b j men t b , y J Kerala Government Order, 
u/ - <-6*1963 -Order held valid. 

thp dknh S eD f S »u° d attainme °ts are necessary for 
the discharge of the various types of work that a 

E 0 V f raed !cal men may be called upon to 

tics wil I"n t . cani \ 0t be said lhat achievements in athle- 
„ f 7' ! B ? f produce a necessary type, with reserves 

of emprl Ca eDerg 7 c . apable of leadership, and unafraid 
° e ^j 8 'f' An , Inte grated individual who is good 

s„if P rl d nne an 1 g °° d at j ou , tdo0r activities is far more 
ofhpr rf°f° n y t0 <?Jfo lcaI Profession but also to any 

AIR P ld fl 4 SS r- 1 Andh W R 294, Rel. on! 

10(54 v 9 i 7foo 39, Rev ersed. 1964 Ker L T 298 : 

Ker^mnwp? R (1964) 2 Ker 53 ! AIR 1964 
Ker 316 (320) (Pt F) (Prs 27,28). 

R “ Art :. 14—Admiss io n s to educational institutions— 
Reservation of seats under Art. 15 (4) - Few seats 

children of medical practitioners and for 

Or?wTi!l • lN °iJ ega c ba ? is for such Preference- 
Ker 39 h d lnvalld- See lbid - Art - 15 (4). AIR 1964 

(Partly reversed in A I R 1964 Ker 316.] 

" “Art. 14— Admissions to educational institutions — 
Seats under Art. 15 (4) on district wise basis - Classi- 
ncation not based on scientific data nor related to 
object claimed -Such reservation held invalid. See 
Ibid, Art. 15 (4). AIR 1964 Ker 39. 

[Reversed on another point in A I R 1964 Ker 316.] 

~ A ri ?‘ *4, 15 and 29 — Admission to educational 

institution in State restricted to residents of State_ 

Capitation-fee charged to noD. residents—No viola, 
lation of Art. 14. 

Entry No. 11 of List II State List is education. 
Art. 162 ot the Constitution provides that the execu¬ 
tive power of the State shall extend to such matters 
in respect of which the Legislature of a State has 
power to make laws. The inhibition on the subject 
under Arts. 15 and 29 read together is directed to¬ 
wards discrimination on the ground of religion, race, 
caste or language or any of them as regards admission 
to educational institutions. Hence a State can make 
la w limiting admissions in an educational institution 
of the State to the residents of the State itself and 
this will not be obnoxious. Nor will this- classifica 
tion violate the letter and the spirit of Art. 14 as 
the classification is based on reasonable grounds 
relevant to the object of legislation and cannot 
be styled as arbitrary or capricious having no 
relation to the object sought to be achieved. 

As the State can make law denying admission on 
the ground of non-residence in its educational institu¬ 
tion it can also make law on the ground of exempting 
its residents from paying capitation fees. Thisexemp- 
tion of its residents from payment will be deemed to 
be based on reasonable grounds because it is the finan¬ 
ces of the State that bear the burden of running the 
institution. Case-law Ref. ILR (1955) MB 87 : Madh 
B L J 1952 HCR 431 : AIR 1954 Madh B 119 (123) , 

(Pt C) (Pr 21) (DB). ' 

~ Art * Discrimination — Medical Colleges in ! 
Madhya Pradesh Rules for Admission (1960) — If 

l?'*; Discriminatory admission in contravention of 
Pules- Effect. 

Article 14 ensures equality before the law and equal J 
protection of the laws. That Article is in form and * 
admonition addressed to the State and does not directly c 
confer any right on any person. The ; obligation A 
thereby imposed enures for the benefit of all persons - 
because a necessary result of its operation is that they c 


: wid e e)l 0 H e P d fi e<J 3 a - ,ity h for , e „ the law - Law has been 
Y . a W SL d f aed - Art 13 - fven if that definition is 
2 ed f ?5, , th ? Purposes of Art. 14 it does not 

• , “ f b nl t 7 ,thln »®“ t executive or administrative 

instructions in a field not covered by any law. 

’ 4 7mi e c^ ed /‘?ni^ o leges in , Madhya Pradesh Rules for 
s Admission (I960) are merely executive or administra- 

’ »n 'ustructions in a field .which is not covered by 

crLfn ( and .- ann0t , beclassified as ' law - Any dis- 

f H;!77 at 4 ry r a °L 0n taken in Pursuance of or even in 
‘ fed ° f J beSe R " le , s , in «s P5 ct of admission of 
’ students to Medical Colleges in Madhya Pradesh, 

' Lu eS p n °k a 7 ra i Ct - th ? P rinciple of equality before the 
: bw embodied in Art. 14. AIR 1958 Andh Pra 479, 

lQfii li 0 ^ 7? 31 r M p L J 430 : 1961 Jab L J 362 : 

M J C 4a4 ' 1 L R (’961) Madh Pra 55 i AIR 
1961 Madh Pra 247 (250, 251) (Prs 9, 10) (DB). 

77 A iq- 14 I -° rder No PLM/80/MMC/64 dated 
4y-6-1964 -Reservation of seats for students other 
an tho>e socially and educationally backward 

MQ S ^?T^ eser « ation held va,id * See Ibid, Art. 15 (4). 

L 5n£ e £ 474 1 (1965) 2 Mys L J 571 : A I R 
1966 Mys 40 (DB).. 

^rA r L} 4 ~ 0rder No * PLM.80-MMC.64, dated 
29-5-1964 — Interview test under — Held did not 
contravene Art. 14. 

Held, that the interview methods adopted in this 
country fell far short of those prescribed in western 
countries. Our shortcomings, however, cannot be 
overcome by mere criticism. Under the existing cir- 
curnstances, particularly bearing in mind the enormity 
of the task entrusted to the Selection Committee the 
m ter views held were satisfactory. AIR 1904 Mys 132 

a “ d A * R * 904 S C 182 3, Rel. on. (1965) 1 Law Rep 
;Z 4 A^S 65) 2 MyS L J 571: AIR 1966 Mys 40 (47) 

(Pt C) (Pr 19) (DB). 

—Art. 14-Government Order No. PLM-80-MMC- 
64, dated 29-6-1964—Interview test—Two different 
standards of interview tests for students of Karna¬ 
taka University and those of Mysore University— 
Held same were justified. 

It was contended that the Selection Committee 
adopted two different standards in the matter of 
selection, one for Karnataka University students and 
another for Mysore University students and that 
therefore the selection made was “violative of the 
equality clause in the Constitution, The Mysore 
University students were said to have been discri¬ 
minated against, inasmuch as no student of that 
University who secured less than 218 marks was 
admitted, whereas students of the Karnataka University 
who secured 208 marks or more were selected. 

Held, that the comparative merits of the students of 
the two universities could not be tested by referring 
to the marks obtained by them in the examination. 

The Government therefore thought it best to distribute 
seats between the two universities in the manner it 
had doDe, probably by taking into consideration the 
areas served by the two universities, the number of 
students who had passed the prescribed examinations 
and all other relevant circumstances. (1965) 1 Law 
Rep 474 : (1965) 2 Mys L J 57 1 : AIR 1966 Mys 40 
(49) (Pt F) (Pr 26) (DB). 

- Art. 14 — Mysore Government Order No. Ed. 75 

TGL 03, dated 20-7-03 reserving seats for*backward 
class students in technical institutions — Validity of 
classification. See Ibid, Art. 15 (4). AIR 1964 Mys 
132 (DB). 

-Art. 14— Admissions to educational institutions— 

Discretion with authorities concerned—Powers of 
Selection Board—Delegation of, to Principals — Vali¬ 
dity — No question of discrimination. See Ibid, 

Art. 220. AIR 1963 Orissa 173 (DB). 

- Art. 14—Admission Committee — Rules to re¬ 
commend admissions — Classification into those 
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eligible for day classes and those eligible only for 
evening classes held not unreasonable. See Delhi 
University Act (1922), S. 28. AIR 1960 Punj 150. 

-Art. 14—Refusal of admission in a college. 

Bv not admitting the students-petitioners into the 
College it cannot be said that they have been denied 
equality before the law. The latter part of Art. 14 
does not take away from the State the power to 
classify either in the adoption of police laws, or lax 
laws, or eminent domain laws but permits to them 
the exercise of a wide scope of discretion, and nullifies 
what they do only when it is without any reasonable 
basis. The Article can have no application to a case 
where certain students are refused admission to a 
college under rules for admission (published in the 
Tribute of dated 29-7-1950). 53 Pun LR 218 : A I R 
1951 Punj 93 (95) (Pt B) (Pr 12) (DE) 


Arts. 14 to 16 and 29 (2) — Nomination for 

admission to State colleges—If against fundamental 
rights. 

Nomination for admission into State aided or 
State educational institutions is not against the 
fundamental rights guaranteed by any of the articles 
of the Constitution. It may be that nomination 
is not a very healthy method of taking students 
into colleges but it cannot be said that marks alone is 
the most suitable method for taking students into 
colleges. 53 Pun L R 218 : I L R (1951) Pur j 344 : 
AIR 1951 Punj 93 (97) (rt G) (Pr 20) (DB). 

Art. 14—Scope —‘Admission into College of 
students Resolution of Rajputana University refusing 
admission to Colleges to students passing Inter¬ 
mediate Examination as private candidates from 
other Universities - If hit by Article and void. 

The University of Rajputana passed a resolution that 
those persons who passed their Intermediate Exa¬ 
minations as private candidates fiom other Universities 
or Boards should not be admitted to the degree classes 
of Colleges affiliated to the University of Rajputana 
except teachers and women candidates. By passing 
this resolution the Universily did not discriminate 
between persons passing the Intermediate Examination 
alter attending a recognised institution and those 
passing it as private candidates. It was merely carrying 
out its educational policy and there is a reasonable 
basis ior classification on an intelligible differentia 
which has a reasonable connection with the objective 
to be achieved, namely, sound higher education It 
cannot therefore be said that the University is denying 
equality before the law. Hence the resolution is not 
hit by Art. 14 ILR (1956) 6 Raj 429 : 1956 Rai L W 
235 : AIR 1956 Raj 158 (159) (Pt-Aj (Pr 5) (DB). 

Other educational matters. 

•-Art. 14—Kerala Education Bill (1957),Cls T 

8 Pk 9 V V?' 20 ' 33 a «'d 36 — Constitutional 
validity - Right of minorities to establish and main- 

tain educational institutions - Right to State aid and 

recognition—Restrictions on. See Kerala Education 

Bill (1957), Cl. 3 (5). AIR 1958 S C 956/ ’ 

~A rf V u T disciplinary action against student by 
Board of High School and Intermediate Education 
on the ground of misconduct during examination- 
Misconduct not defined in Regulations or Code- 

15 not hit ,J y ( A rj. 14. on the ground that it 
is left to vagaries of educational department to 
interpret the word - Word is incapable of interpre- 

tation-Copyuig at examination is misconduct and 

when the Board holds it so, its action is not arbif-nri/ 
AIR 1961 All 290 (292) (Pt E) (Pr H). arb,trar y- 

^v r ‘lVl 4 r A p ahabad U ? iversit y Act (1921), S. 12 
(5) \ alidity—Provision docs not contravene Art 14 

P the Constitution. See Allahabad University 

Act, S. 12 (5). AIR 1956 All 46 (DB). y 
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[Note r Impliedly Overruled on another point bv 

A I R 1962 S C 1110, as held in A I R 1965 Punj 
507.J 

-Art. 14—Board of Education selecting parti- 

cular press for doing confidential printing work—If 

discrimination — (U. P. Intermediate Education Act 
(2 of 1921), S. 7 (7) ). 

H the Board selects a particular press for dome 
confidential printing work the other presses carrying 

on similar trade cannot contend that the Board has 

otrended against the law prohibiting discrimination 
AIR 1935 All 595 (605) (Pt C) (Pr .38). lm,natl0n - 

——Arts. 14 and 226—EquaIity before law—Validity 

°f R. / Regulations of the Board of Secondary Edu. 
cation, Madhya Pradesh. 

Equality before the law is denial of any special 
privilege by reason of birtn, creed or the like and 
also equal subjection of all individuals and clashes to 
the ordinary law of the land. 

Reasonable classifications by law however is not a 
denial of equal protection. It is only where there i 
no reasonable basis for a classification that legislation 
making such classification may be declared discrimi 
natory and it is the duty of the Court to sustain the' 
classification if any state of facts can reasonably be 
conceived in justification of the classification. The 
whole object of classification is to minimise inequality. 

Per Mudholkar, J (Kotwal, J„ dissentient).—The 
eSect to R. 7 of the Regulations of the Board of 
Secondary Education, Madhya Pradesh, is only to 
make a classification between two categories of candi. 
dates namely those who. join (he National Cadet 
Corps and those who do not. Such a classification 
cannot be considered to be unreasonable. 195S Mac 

* l p 48 ,o- 0 ° D Bom L B 4 46 i I L R (1958) Bom 609® 

10) fDBh° 8 BOm 433 <434 ’ 435, 436) (PrS 6 ’ 7 ’ S > 9 - 

~ Art : l 4-Re gy Iati ° n under S. 25, Universities Act 
Classification of students migrating from other Uni 
versifies and those passing the University's own exa-" 
mination is not unreasonable. See Universities a of- la 
of 1904), S. 25. AIR 1953 Cal 783. 1 (8 

Art. 14— Discriminatory orders—Interference_ 

University taking action against certain candidates 
for examination — Held that there was no unfair die 

crimination. See Ibid, Art. 226. AIR 1957 Hina 
Prs 31# 

;-Art. 14-Classification under Art. 15 (4) — Must 

be according to Art. 15 (4) - Art. 14 does not apply 
See Ibid, Art. 15 (4). AIR 1964 Ker 39. PP y ' 

[Reversed on another point in A I R 1964 Ker 316.1 

-Art. 14 — Restrictions with respect to funda 

mental rights and statutory rights — Distinction- 
Duty of Government. 

There is a broad distinction between the discretion 
to be exercised with regard to fundamental rights and 
statutory rights and the discretion relating to the for 
mer has always to be controlled by clear rules before 
it can come within the category of reasonable restric 
tions. The Government should therefore decide its 
policy in respect of an academic year well in advance 
of the opening of the colleges and should reduce that 
policy into simple rules which will not produce a 
misunderstanding or provoke an application to Hioh 
Court. ILR (1958) Ker 65 : 1957 Ker L T 971 VqI- 

(DB) L 1 976 ’ A 1 R 1958 Ker 33 (35) (Pt D >(PrW 


Art. 14 — Concession in school fees to convert* 
can be restricted to converts from one "enerituJ! 
only—(Madras Education Rules, R. 92, App. 17 aV 

A person is not entitled as of right to any conees 

sion in school fees In making the exception the State 
is certainly entitled to fix limits to its operation After 
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all, when the State is granting an indulgence it is for 
the State entirely to decide how far the indulgence 
would go. Where policy of the State evidently was to 
allow the concession to pupils and students who 
themselves had been converted to Christianity or 
whose parents or guardians had been converted but 
the State apparently was not willing to extend the 
concession where the conversion was more than one 
generation old, it cannot be said that the State has 
made any discrimination in making the provision. 
1952 Mad W N 696 : (1952) 2 Mad L J 450 : 65 
Mad L W 953 : AIR 1953 Mad 21 (22) (Pt A) (Pr 5) 
(OB). 

-Art. 14 — Presumption of constitutionality to be 

kept in view in examining validity of enactment 
under Art 14—Bihar State Universities (Amendment) 
Act (13 of 1962), S. 4 — Section not discriminatory 
and does not violate Art. 14. 

If the legislature indicates a definite objective and 
the discretion has been vested in the State Govern¬ 
ment or other authority as a means of achieving that 
object, the law itself cannot be held to be discrimi¬ 
natory, though the action of the authority concerned 
may be condemned if it offends against the equal pro¬ 
tection clause by making an arbitrary selection. Ob¬ 
servations of Patanjali Sastri, J. in A. I. R. 1952 S C 
123, Rel. on. Applying this test to S. 4 of the Bihar 
State Universities (Amendment) Act (13 of 1962), the 
object of the enactment was to scrutinise certain 
appointments made within a specified period. The 
discretion was given to the University Service Com¬ 
mission, and ultimately to the Chancellor of the Uni¬ 
versity, to consider any particular case, to test its 
validity. 

The presumption being in favour of the consti¬ 
tutionality of an enactment, the burden is upon the 
petitioner to show that there has been a clear trans¬ 
gression of any constitutional principle. It is not 
enough to allege that the power given under the 
impugned section is so unreasonable that it is violative 
of the constitutional guarantee under Art. 14 of the 
Constitution. AIR 1958 S C 538 and AIR 1952 S C 
126, Rel. on. AIR 1965 Pat 11 (14, 15, 16) (Pt B) 
(Prs 5, 6) (DB). 

_Art. 14—Applicability—Age limit fixed for high 

school examination candidate by Board of Education 
—Regulation fixing such limit if discriminating and 
void. 

Where the sources of authority for two rules or 
regulations are different, Art. 14 can have no appli¬ 
cation. Thus, the Raiputana University Board of High 
School and Intermediate Examination and the Central 
Board of Secondary Education, Ajmer being two 
different authorities, the fixing of 14 years as the 
minimum age limit for the High School examination 
candidates and 16 years for Intermediate examination 
candidates by the said Central Roard of Ajmer is not 
hit by Art. 14 of the Constitution of India even 
though the Rajputana University has prescribed no 
such age-limits. AIR 1954 S C 493, Foil. 1957 Raj 
L W 420 : ILR (1957) 7 Raj 665 j AIR 1957 Raj 206 
(207, 208) (Pt A) (Prs 11, 13, 18) (DB). 

-Art. 14 — Classification — Limbdi Huzur Order 

allowing free education only to subjects of former 
Limbdi State continued in force in Saurashtra —If 
offends Art. 14. 

Article 14 forbids class legislation but does not for¬ 
bid reasonable classification for the purposes of 
legislation. That classification must have reasonable 
relation to the object or the purpose sought to be 
achieved by the impugned legislation. AIR 1955 S C 
166, Rel. on. 

The Huzur Order in force in the former Limbdi 
State and continued in force at present in the Sau¬ 
rashtra State classified the students studying in cer¬ 
tain High School at Limbdi into two groups, the first 


being a group of students who were subjects of the 
former Limbdi or Lakhtar State, and second of the 
non-Limbdi or non-Lakhtar State students and al¬ 
lowed free education to the former group. 

Held, that the Saurashtra State could justify the 
enforcement of the impugned order on tne ground 
that the classification existed before and has been 
continued by it. 

(2) That the impugned Huzur Order of the Limbdi 
State applied to all persons who were former Limbdi 
State subjects and no one out of them was excluded. 
The measure did not become discriminatory simply 
because others studying in the same school did not 
get its benefit and were charged fees. AIR 1954 Raj 
104 and AIR 1954 Raj 117, Rel. on. 

(3) It would be wrong to declare the progressive 
and ameliorative measure invalid and bring down 
part of the Saurashtra State to the level of the other 
parls. The order was not therefore discriminatory 
and was not hit by Art. 14. AIR 1956 Sau 54 (56, 57, 
58) (Pt B) (Prs 4, 5, 7) (DB). 

-Art. 14 — Reasonable classification, what is — 

Travancore.Cochin Private Secondary School Scheme, 
R, 12 (3)—Validity. 

Classification is quite reasonable if it is not based 
on an arbitrary selection but rests on difference perti¬ 
nent to the subject in respect of which the classi¬ 
fication is made. 

Held, that R. 12 (3) of the Travancore-Cochin 
Private Secondary School Scheme is not discrimi¬ 
natory and unconstitutional. AIR 1952 S C 75, Rel. 
on. 1956 Ker L T 391 : AIR 1957 Trav-Co 265 (206) 
(Pt A) (Prs 2, 5). 

38. Discrimination as to sex. 

•-Art. 14—Prisons Act (1894), S. 59 * Rules under, 

Punjab Jail Manual, Paras. 571 to 575 — Separation 
of prisoners for maintenance of jail discipline — 
Para. 575 not violative of Art. 14 - Power under 
Para. 575 held exercised with mala fide and sepa¬ 
rate confinement of petitioner held illegal. 

Article 14 of the Constitution permits classification 
and the said classification must bear just and reason¬ 
able relation to the object of the legislation. The 
object of the provisions in the Punjab Jail Manual 
providing for the separation of prisoners is to main¬ 
tain discipline among the inmates of jail. The classifi¬ 
cation is made on the basis of sex and the nature of 
the prisoners and also on the availability of cells. 
The classification has a reasonable relation to the 
object sought to be achieved by the legislation ; nor 
can the power conferred on the Superintendent to 
separate prisoners, be said to be arbitrary. In these 
circumstances, it must be held that para. 575 of the 
Punjab Jail Manual in its setting does not offend the 
provisions of Art. 14 of the Constitution. AIR 1961 

Punj 524, Affirmed. 

Held (Per majority, Raghubar Dayal, J-, contra) in 
the instant case that in the purported exercise of the 
power vested in him, the jail superintendent, acted 
with mala fides and meted out discriminatory treat¬ 
ment to the petitioner and thus offended Art. 14 of 
the Constitution and the confinement of the petitioner 
was, therefore, illegal. Ranbir Singh Sehgal v. The 

State of Punjab, 1962 (1) Cr L I 489 : AIR 1962 S C 
510 (513, 515) (Prs 7, 13,14,15). 

9 -Art. 14—Last sentence of S. 497, I. P. Code 

which prohibits woman from being punished as an 
abettor of adultery is valid. Sex is a sound classifica¬ 
tion and Art. 15 (3) itself provides for special protec¬ 
tion in the case of women and children. Yusuf Abdul 
Aziz v. State of Bombay, (1954) 1 Mad L ] 618 : 1954 
S C J 385 : AIR 1954 S C 321 (322) (Pr 0). 

-Art. 14 — Section 497, Penal Code-Validity, 

Article 14 in substance means that every law that 
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the State passes shall operate equally upon all persons. 
Once the nature of the offence of adultery is under¬ 
stood and appreciated, it is clear that there could be 
no question of the law operating unequally because 
the law was not intended to operate upon women at 
all. The mischief aimed at under S. 497 is only 
against men and not against women. Again, the law 
has so provided that for the purpose of this section 
the wife shall not be deemed to be an abettor at all. 
Thus in the definition of who is an abettor an excep¬ 
tion is carved out and that exception is in favour of 
women. It is impossible to contend that as the section 
stands it does not operate equallv upon all persons. 
5:3 Bom L R 733: 1952 Cri L J 23: 21 Bom Cr C 229i 
AIR 1951 Bom 470 (471) (Pt A) (Pr 2) (DB). 

39. Monopoly rights. 

% -Art. 14—Assam Food Grains (Licensing and 

Control) Order (1961), Cl. 5 (e) —Petitioner’s applica¬ 
tion for license refused and license granted to co¬ 
operative society, on footing of creating monopolies 
in favour of co-operatiye societies—Order is discrimi¬ 
natory and violates rights guaranteed under Arts. 14 
and 19 of the Constitution. See Assam Food Grains 
(Licensing and Control) Order (1961), Cl. 5 (e). 
(1962) 2 S C J 93 : AIR 1962 S C 386. 

• -Art. 14—Assam Food Grains (Licensing and 

Control) Order (1981), Cl. 5 (e) — Sub cl. (e) is not bad 
on account of class legislation — It has relation to 
objects mentioned in S. 3 (L), Essential Commodities 
Act — Sub cl. (e) does not provide for creation of 
monopoly. See Assam Food Grains (Licensing and 
Control) Order (1961), Cl. 5 (e). (1962) 2 S C J 93 : 
AIR 1962 S C 386. 

• -Art. 14 — Monopoly rights—Motor Vehicles 

Act (1939) (as amended by Act 100 of 1956), Chap¬ 
ter 4 A —Validity. 

The provisions of Chapter 4-A of the Motor Vehi¬ 
cles Act, do not infringe the equality clause enshrined 
in Art. 14 of the Constitution. 

The provisions of Chapter 4-A enable a scheme to 
be framed conferring a monopoly on the State in 
respect of transport services. However, the provisions 
of such scheme do not make any distinction between 
individuals operating a transport service and private 
transport undertakings. The classification is only 
made between the State Transport Undertaking and 
private transport undertakings. Such a classification 
made in Chap 4 A of the Act is just and has a reason¬ 
able relation to the object of the legislation which, 
as disclosed by the provisions of S. 08-C, is to pro¬ 
vide in the interest of the publican efficient, adequate, 
economical and properly co-ordinated road transport 
service. In Chap. 4-A, the Legislature has made a 
sincere attempt to protect as far as possible individual 
rights from the arbitrary acts of the executive. Chap¬ 
ter 4-A of the Act in specific terms provides satisfac¬ 
tory machinery for.reasonably regulating the exclusion 
of all or some of the private operators from the 
notified area or route. J. Y. Kondala Rao v. Andhra 
Pradesh State Road Transport Corporation, (1961) 1 

SCR 642: (1963) 1 Mad L J (SC) 111: (1963) 1 
Andh W R (SC) 111 i 1963 Mad L J (Cri) 226 : 
(1963) 1 SCJ 539: AIR 1961 S C 82 (87, 88 89) 
(Pt C) (Prs 11, 12, 13). 

% Art. 14—Motor Vehicles Act, S. 68-C—Scheme 
made in relation to specified routes and exclusion of 
private operators from such routes—Operators on 
other routes not affected—No violation of Art. 14. 
See Motor Vehicles Act (1939), S. 68-C. AIR 1960 
S C 1073. 

• -Art. 14—Monopoly rights - Legislation creat¬ 

ing State monopoly in trade whether infringes 
equal protection clause in Art. 14. 


It is well settled that mere differentiation does not 
make a legislation obnoxious to the equal protection 
clause. The Legislature has always the power to 
make classification and all that is necessary is that 
the classification should not be arbitrary but must 
bear a reasonable relation to the object which the 
legislation has in view. There is no doubt that classi¬ 
fication is inherent in the concept of a monopoly: 
and if the object of legislation is to create monopoly 
in favour of the State with regard to a particular 
business, obviously the State cannot but be differen¬ 
tiated from ordinary citizens and placed in a sepa¬ 
rate category so tar as the running of the business is 
concerned and this classification would have a per¬ 
fectly rational relation to the object of the statute. 
No doubt if the creation of a monopoly in favour of 
the State is itself bad on the ground of violating, 
some constitutional provisions, the statute would be 
invalid for those reasons and the question oi discrimi 
nation would not be material at all. The argument 
that the State ceases to function as a State as soon as 

it engages itself in a trade like ordinary trader cannot 
be accepted as a sound propositi >n of law under the 
Constitution of India at the present day. Ahmad v. 
State of U. P., 1954 S C J 8 19 : 1954 S C A 1218 : 

1954 All W R 23 : 68 Mad L W 8 : 1955 All L J 38i 

1955 S C R 707 : (1954) 2 M L J 622 : AIR 1954 S C 
728 (740, 741) (Pt K) (Pr 27). 

• -Art 14 —U. P. State Road Transport Act — If 

infringes Art. 14 of the Constitution. See U. P. Road 
Transport Act (2 of 1951), S. 3. AIR 1954 S C 728. 

Art. 14—U. P. Road Transport Services* (Deve¬ 
lopment) Act (9 of 1955), S. 3 — Monopoly rights — 
State monopoly in stage carriage business—Reason¬ 
able classification. 

Classification is inherent in the concept of a mono¬ 
poly and if the object of legislation is to create mono¬ 
poly in favour of the State with regard to a particular 
business, obviously the State cannot but be differen¬ 
tiated from ordinary citizens and placed in a separate 
category so far as the running of the business is con¬ 
cerned and this classification will have a perfectly 
rational relation to the object of the statute. AIR 
1954 S C 728, Foil. AIR 1957 All 320 (330) (Pt F> 
(Pr 33) (DB). 

[Reversed on another point in AIR 1959 S C 648.J 

-Art. 14-U. P. Road Transport Services (Develops 

ment) Act (9 of 1955), S. 3 — Monopoly rights — 
Discriminatory exercise of discretion vested io 
State. 

/ 

The contention that the U. P. Road Transport 
Services (Development) Act, 1955, gives an un¬ 
guided and unfettered discretion to the State to 
associate such persons as it likes in the transport 
business and thereby allows it to discriminate bet¬ 
ween one citizen and another, was considered arid 
repelled in AIR 1954 S C 828. For, as in that case 
so also iD this under the Act, the State having decided 
to run on certain route buses along with private 
operators the grant of permit to those private opera¬ 
tors shall still be governed by the provisions of the- 
Motor Vehicles Act. AIR 1957 All 320 (330) (Pt Cv 
(Prs 34, 35) (DB). ' 

[Reversed on another point in AIR 1959 S C 648.] 

-Art. 14 — Reasonable classification—U. P. Road 

Transport Services (Development) Act (9 of 1955) 

S. 3 - Monopoly rights — Stage carriage business — 
Selection of particular route by State — Effect n.- 
operators on such route. 0,J 

The U. P. Road Transport Services (Development 
Act, 1955, can be justified under Art. 14 of the Cons¬ 
titution on the ground of a reasonable classification" 

It cannot be held to be void on the ground that if the 
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State chooses to elect a particular route and as a re- 

sult of that selection the operators of that route are 

affected by the provisions of the Act, the Act is dis- 

cnrmnatory. AIR 1957 All 320 (330) (Pt H) (Pr 36) 

(DB). 

[Reversed on another point in AIR 1959 S C 648.] 


Art. 14—Scope of—Classification of motor opera¬ 
tors by State Transport authority into new and old 
operators as from date of nationalisation of bus ser¬ 
vice—If contravenes article - Motor Vehicles Act 
Ss. 43 and 58-A, 


A classification of motor operators by the State 
Transport Authority ioto new and old operators as 
from the date of nationalisation of bus service, is 
perfectly reasonable and a Dolicy of the State Trans- 
port Authority to provide for old operators on the 
routes held by new operators is not discriminatory 
and does not contravene Art. 14 of the Constitution. 
ILR (1953) Nag 110 : 1953 Nag L J 33 i A I R 1952 
Nag 353 (354) (Pt C) (Pr 7) (DB). 

[Overruled on another point in AIR 1966 S C 156.] 


—— Art. 14—“Equal protection of laws”—Meaning- 
Discrimination—Validity— Basis of — Orissa Act 36 
of 1947 — If void as discriminatory and offending 
Art. 14. 

It cannot be held that Orissa Act (36 of 1947) is 
invalid or void as it offends Art. 14 of the Constitu¬ 
tion by discriminating in favour of the company 
which is formed under that Act. Art. 14 of the 
Constitution forbids class legislation but does not 
forbid classification which rests on reasonable grounds 
of distinction. Art. 14 no doubt provides one of the 
most valuable and important guarantees in the Cons¬ 
titution which should not be allowed to be whittled 
down and any classification which is arbitrary and 
which is made without any basis is no classification; 
a proper classification must bear a reasonable and 
just relation to the things in respect of which it is 
proposed. Judged by this test the grant of mono¬ 
poly rights under the Orissa Act (38 of 1947) is not 
arbitrary but is reasonable and in the interests of the 
general public AIR 1951 S C 41, Ref. AIR 1952 
Orissa 42 (44, 47, 48) (Pt B) (Prs 5, 15, 17, 18) (DB). 


if can be attacked as not in the interests of general 
public. See Ibid, Art. 19 (1) ({). AIR 1961 S C1514. 


••—Arts. 14 and 32 — Motor Vehicles Act (1939), 
Ss. 42 and 47 (1), Proviso—Applications for grant of 
permits to ply stage carriages by State Government 
and co-operative society — R. T. A. granting permits 
to State Government— Validity. 


Where a State Government and a co-operative 
society apply under the Motor Vehicles Act for per¬ 
mits to run stage carriages and the Regional Trans¬ 
port Authority grants permits to the State Govern- 
ment, the decision, right or wrong, cannot be said to 
offend Art. 14 of the Constitution or any other funda¬ 
mental right of the co-operative society. Parbhani 
Transport Co-operative Society, Ltd. v. Regional 
1 ransport Authority, Aurangabad, 62 Bom L R 521 i 

T 19 ^°,£ ag , L J 563:1960 SCJ 1250 t I960 Andh 
SSfflf" 1 " 1 AIR I960 S C 801 


• ——Art. 14 — Discrimination — Orissa Motor 
v chicles (Regulation of Stage Carriage and Public 
Carrier's Services) Act (36 of 1947) - Orissa Motor 
Vehicles (Amendment) Act (I of 1949) - Acts in so 
tar as they applied to different groups of permit, 
holders do not offend against Art. 14. 

The Orissa Motor Vehicles (Amendment) Act (1 of 
1949) provides for no compensation to be given to 
the owners of stage carriage services to whom it is 
applied as in the case of those owners of Stage 
Carriage Services to whom Orissa Motor Vehicles 
(Regulation of Stage Carriage and Public Carriers 
Services) Act (36 of 1947) applied. This cannot be 
called discriminatory as between the several owners 
of stage carriage services. The permit-holders under 
Orissa Act 1 of 1949 do not fall in the same class 
or group as the permit holders under Orissa Act 36 
of 1947. There is no question, therefore, of any dis¬ 
crimination between these two classes or groups of 
permit-holders. The provisions of these two Acts 

are . n0ti ? a ? y manner violative of I he fundamental 
right embodied in Art. 14 of the Constitution. Ram- 
chandra v. The State of Orissa, 1956 S C A 346 j 22 
Cut L T 171 : 1956 S C C 184 :1956 S C R 28 : 1956 
SCJ 293 i AIR 1956 S C 298 (304) (Pt B) (Pr 14). 


-Arts. 14, 19 (1) (g) - Forest Act (1927), S.32 (c), 

(d), (e)—Forest Rules under S. 32, R. 2— Government 
granting monopoly cum royalty lease to fell bamboo 
for umbrella sticks to one person — Fundamental 
right under Art. 19 (1) (g) of other persons if in¬ 
fringed — Granting of monopoly amounts to discri¬ 
mination. AIR 1963 Tripura 14 (16, 17, 18, 19, 20) 
(Prs 7, 8, 10, 13, 14, 16, 18, 19, 20, 21, 23). 

40. Legislation regarding licences, 

permits etc. 

• -Art. 14 — Export Promotion Policy regarding 

art silk yarn and fabrics — Malpractices of exporters 
—Reduction in percentage of value for granting im¬ 
port licence—Does not amount to discrimination with¬ 
in Art. 14. See Import Trade Control Policy (for Oct. 
58 to March 59), App. 42, Cl. 2. AIR 1963 S C 563. 

• -Art. 14 — Bombay Agricultural Produce Mar¬ 

kets Act (22 of 1939) — Bye-laws under, providing 
for issue of licences to A class and B class dealers — 
Not discriminatory — Restrictions on fundamental 
right to carry on trade are reasonable and in interest 
of general public. See Bombay Agricultural Pro¬ 
duce Markets Act (22 of 1939). AIR 1962 S C 1517. 

• -Arts. 14 and 19 (1) (f)—Canalization of imports 

through special or specialized agencies or channels— 
Refusal of import licences to applicants outside agen¬ 
cies or channels whether contravention of Art. 19 (1) 
(g) or Art. 31—Restriction on right to carry on trade 


Art. 14 — U. P. Cinema Regulation Act, 1955 
(U. P. 3 of 1950), S. 5 (2) — Licence to show cine¬ 
matograph — Imposition of conditions in-Power of 
State Government to give direction to licensing 

authority in respect of — Power is not arbitrary and 
discretionary. 

The power of the State Government to exercise 
control over the licensing authority is not arbitrary 
and discretionary. When the licensing authority it- 
self has to determine terms, conditions and restric- 
tions with due regard to the interest of the general 
public, it is not correct to say that the State Govern¬ 
ment’s power is arbitrary or unregulated. Though 
the State Government can require terms and condi. 
tions which it should consider necessary to be in¬ 
corporated by the licensing authority in a licence yet 
its discretion in that direction is circumscribed by 
all those conditions, etc., which govern the licensing 
authority itself in determining them. In this back¬ 
ground it will not be correct to say that the control 
given to the State Government by sub-s. (2) of S. 5 is 
arbitrary or undefined. AIR 1961 All 600 (606) 
(Pt D) (Pr 23). 

-Art. 14—Revocation of licence to carry on cinema 

house under S. 9-A of the U. P. Entertainment and 
Betting Tax Act — Opportunity of being heard must 
be given to proprietor — Rule of natural justice ap¬ 
plies. See Ibid, Art. 19. I960 All L J 894. 

-Art. 14—Scope — Conditions in permit of motor 

vehicle—Reasonableness of. See Motor Vehicles Act 
(1939), S. 52. AIR 1959 All 373. 
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—Art. 14— ‘Discrimination’ — Grant of permanent 
permits to some of temporary permit holders—If 
conversion of temporary permits into permanent —If 
discrimination. See Motor Vehicles Act (1939), S. 57. 
*AIR 1961 Assam 26 (DB). 

-Art. 14 — Nationalisation of motor transport — 

Transport Authority refusing to issue permits to pri¬ 
vate owners under direction of Executi\e — Legality 
—Law of nationalisation by legislature — Validity — 
Grant of mandamus. See Ibid, Art. 19 (1) (g). AIK 
1954 Assam 212 (DB). 

-Art. 14—Discretion vested in Commissioner to 

•refuse licence of eating house to applicant under 
S. 39, Calcutta Police Act—Whether offends Art. 14 
—Calcutta Police Act (4 ol 1866), S. 39 — Constitu¬ 
tionality. 

In the interest of the general public, security of the 
' State public order, decency or morality and for all 
other public interest and reasons, compendiously 
described as social welfare, there has to be a balance 
between individual rights guaranteed under the Con¬ 
stitution and the exigency of the State, which is the 
custodian of the interests of the general public. It 
can be postulated that public order implies the 
orderly state of Society or Community in which 
citizens can peacefully pursue their normal activities 
of life. Public order is synonymous or equated with 
public peace, safety and tranquillity. It cannot be 
denied that for preventing a breach of the public 
peace or the invasion of private rights the State has 
sometimes to impose ceitain restrictions on the indivi¬ 
dual rights which the Police Act has sought to do. It 
therefore, becomes the duty of the State not only to 
punish the offender against the penal laws of the 
State but also to take preventive action in the way of 
not issuing a fresh licence, etc. “Prevention is better 
than 00 ^’ applies not only to individuals but also to 
the activities of the State in relation to the citizens of 
the State. The provisions of the Police Act are justi¬ 
fied in the larger interests of the society so that the 
majority of the community may live in peace and 
harmony and carry on their peaceful avocations un¬ 
trammelled by any fear of disorder or threat of viol¬ 
ence. The individual right lias, therefore, to yield to 
larger interests of the community otherwise Police 
Act would be a mere rope of sand. 


The sufficiency of the grounds, upon which the 
satisfaction of the Commissioner of Police for grant¬ 
ing licence under S. 39, purports to be based has a 
rational probative value and the grounds are not 
extraneous to the scope or purpose of the Police Act. 
So long as the legislature indicates the policy and 
purpose of the enactment wdth certainty the meie 
fact that a discretion is left to the Commissioner of 
Police for administering the law affords no basis, 
either for the contention that it amounts to an ‘abdi¬ 
cation ol the legislative function or that the discre¬ 
tion vested is uncanalised and unguided so as to 
amoimt to a carte blanche to discriminate. 1965 (1) 

Cri L j 679 i AIK 1965 Cal 312 (328) (Ft J) (Prs 73, 
74, 75). 


-Arts. 14 and 19—S. 39, Calcutta Police Act doc 

not confer arbitrary power on Commissioner of Polic 
in granting license foi running eating houses. SeeCal 
cutta Police Act (1360), b. 39. A I ii 1962 Cal 55 
(DB). 


Art. 1 1—Discrimination. 


Mere .apprehension ol future discrimination is not 
ordinarily sufficient to 'trike down a statutory pro¬ 
vision as violative of Ar:. 14. Actual discrimination 
against the petitioner must be made out. Where a law 
give', discretion to authorities to grant licences to sell 
liquor, the petitioner to whom a licence is refused 
must in order to make out the ple-a of diicrimination 

[Vol. 3.] Fn. D. 76. 


within Art. 14, first show that he and the other per¬ 
sons in whose favour bar licences were issued are 
similarly circumstanced. AIR 1959 J & K 83 (85) 
(Pt E) (Pr 9). 

—- Art 14 — Motor Vehicles Act (1939), Ss. 47, 57 

Validity — Applications for stage carriage per¬ 
mits—Adoption of different criteria — Art. 14 held 
violated. 

In disposing of the applications for stage carriage 
permits the Regional Transport Authority is required 
to take info consideration the matters referred to in 
S. 4 1 of the Motor Vehicles Act, 1939, and the objec¬ 
tions raised under S. 57 (3). Section 47 itself does 
not lay down the manner and the principles on 
which the factors mentioned in sub-s. (1) should be 
taken into consideration. The competent authority 
has to formulate its own policy and rules on these 
matters and put them in execution. The authority 
can change the policy and the rules. But whatever 
policy or rules made be standing at any time, the 
Regional Transport Authority is required to carry 
out the policy and follow the rules so as not to make 
a departure from the principle of equal protection of 
the law and from natural justice. He is not at 
liberty to apply one set of principles and rules to 
particular applicants and entirely different to others, 
and il he does that he clearly violates the principle 
embodied in Art. 14 of the Constitution : A I R 1953 
Mad 279 and AIR 1956 Andh 217, Rel. on. 

Held, on facts that the IL T. A. failed to observe 
the relevant mandatory provisions of the Motor 
Vehicles Act. The disposal of the pending applica¬ 
tions in the circumstances resulted in violation of 
Art. 14 and the order granting a permit was invalid. 

(ii) The fact that the petitioner w ho had applied 
again after the rejection of his previous appucation 
for a permit on a different route did not complain of 
discrimination and denial of proper opportunity 
before the R. T. A. did not preclude the petitioner 
from applying under Art. 226 for quashing the order 
of K. T. A. granting permit on the ground that it 
violated Art. 14: AIR 1959 S C 149, Rel. on. 1961 
Jab L 1 104 : 1961 M P C 131 : 1961 M P L J 295 : 
ILR (1960) Madh Pra 26 i A I R 1961 Madh pra 233 
(235. 236, 237) (Pt B) (Prs 6, 8) (DB). 

-Art. 14—R. 49-A, C. P. and Berar Motor Vehicles 

Rules, if infringes Art. 19 (1) (g)— (C. P. and Berar 
Motor Vehicles Buies (1940), R. 49-A). 

Rule 49 A of the C. P. and Berar Motor Vehicles 
Rules does no more than lay down a minimum degree 
of necessary equipment that an applicant must pos¬ 
sess when there are several competitors otherwise 
equally qualified. The limit of 20 vehicles is not 
arbitrary or discriminatory. It is open to Govern¬ 
ment or legislature to create standards of efficiency 
with a view to achieving reasonable public comfort 
and convenien.e in matters conntcted with public 
utilities. This is all that the rule does. The classifi¬ 
cation, therefore does not infringe either Art. 14 or 
Art. 19 (1) (g) of the Constitution. 1957 M P C 694 • 
1957 M P L J 830 : 1957 Jab L J 1057 i A I R 1958 
Madh Pra 193 (197) (Pt C) (Pr 12) (DB). 

-Art. 14 — S. 08-G (2), Motor Vehicles Act, does 

not violate either Art. LI or 19 (I) (g) of the Constitu¬ 
tion —Cancellation ol permits on account of scheme 
of nationalisation — Issue of alternative permits to 
displaced permit holders — Power ol Government to 
issue directions—Nature of. See Motor Vehicles \ct 
(1939), S 68 C ^2). AIR 1963 Mad 265 (DB). 

-Art. 14 — Discriminatory legislation — Right to 

seek renedy against Existing permit holder plying 
on a route alternatively offered to displaced permit 
holder—Right to object to grant of permits — Motor 
Vehicles Act (1939), S. 68C (2). 
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There can be no waiver in respect of Art. 14 of the 
Constitution and any person aggrieved by the con¬ 
sequence of the exercise of any discriminatory pow*r, 

could be heard to complain against it. He need not 

be a person actually falling within the category or 
class for which the legislation seeks to provide. 
Since a person holding a permit on any route has a 
right to do business in transport vehicle on that 
route to the exclusion of others, except to the extent 
permitted by valid provisions of law, when alterna¬ 
tive permit is issued to a permit holder displaced as 
a result of the scheme of nationalisation an existing 
permit holder on the route can maintain the objec¬ 
tion that S. 08G (2) of the Motor Vehicles Act (1939) 
is violative of the Constitution. AIR 1959 S C 048 
and AIR 1959 S C 149, Rel. on. I L R (1962) Mad 
943 : A I R 1963 Mad 205 (270, 271) (Pt B) (Pr 16) 
(DB). 

-Art. 14 — Motor Vehicles Act (1939), Ss. 47 and 

48 — Principles to be applied in granting or refusing 
permits—Uniformity— Constitution of India, Art. 14°. 
See Motor Vehicles Act (1939), S. 47. AIR 1953 Mad 
279. 


-Art. 14 — Scope—S. 14, Madras Sugar Factories 

Control (Mysore Amendment) Act whether offends 
article. 

If the policy and object of the Act can be dis¬ 
covered within the four corners of that Act including 
the preamble and discretion is vested in the Govern¬ 
ment to make a selection in furtherance of that 
policy and object for the application of the Act, then 
the provision conferring such a power is not void as 
offending against Art. 14 of the Constitution. AIR 
1954 Mad 090, Foil. 

The object and policy of the Madras Sugar 
Factories Control (Mysore Amendment) Act being to 
provide for licensing of sugar factories and regulat¬ 
ing the supply and prices of sugarcane used in such 
factories and other incidental matters, any aclion 
which the Government would take under S. 14 of 
the said Act must be in consonance with and fur¬ 
therance of the said object. The Government must 
act in accordance with the object and the policy 
laid down in the said Act and any action contrary 
ihereto would be void under Art. 14 of the Consti¬ 
tution. 36 Mys L J 34 : ILR (1957) Mys 359 : AIR 
1958 Mys 64 (69, 70) (Pt G) (Pr 10) (DB). 

-Art. 14 — Scope — Motor Vehicles Act (1939), 

S. 42 (3) (a)—Validity—Does not violate Art. 14. See 
Motor Vehicles Act (1939), S. 42 (3) (a). IL R (1956) 
Patiala 77. 

-Arts. 14, 19 (1) (g) — Bombay Agricultural Pro¬ 
duce Markets Act (22 of 1939), Ss. 4 (2), Proviso, 
5A—Validity. 

Under the Bombay Agricultural Produce Markets 
Act the powers of granting the licence have been 
conferred on the market committee which is a repre¬ 
sentative body and does not consist of a single 
individual. The market committee when refusing or 
cancelling a licence is to give reasons in writing and 
a copy of the order is to be supplied to the person 
affected. The committee is not left with any un¬ 
fettered and arbitrary powers in that respect. So far 

as the grant of the licence is concerned, the policy 
has been laid down by B.73 of the Rules under 
S. 20, namely, the necessity for the efficient conduct 
of the market. Further there is ample safeguard 
against the exercise of any arbitrary, unrestricted or 
unfettered power. Hence S. 4 (2), proviso or S. 5A 
of the Act cannot be held to be unconstitutional. 
AIR 1954 S C 224 and AIR 1954 Mad 021, Dist.; AIR 
1950 Bom 21, Rel. on. 62 Punj L R 612 : AIR I960 
punj 439 (441) (Pt A) (Pr 0). 


Art. 14 — 


issue licence in individual 

nfui'i n S <: e Pun )a b Municipal Act (3- 

of 1911), S. 121 AIR 1954 Punj 143* 


.. A rt ‘ If “ Government plying buses without per- 
Ra j* l^ODB^ 01 VehlcIes Agt (1939 >’ S * 42 - AIR 1955- 


— Art ; tt7E q " ality before tfae law-Motor Vehi¬ 
cles Act (1939), S. 70. 

The Provincial Transport Authority while granting 
a permit for plying stage carriages to the petitioner 

imposed a condition that he should not ply buses- 
manufactured earlier than 1950, on the ground that 
he was an unreliable bus proprietor. The Transport 
Appellate Tribunal confirmed this order in appeal 
except that the year 1948 was substituted in place of 
1950. This was a special condition imposed on the 
petitioner while the general condition for all other 
transport owners was that ‘Vehicles provided must 
not be older than 1945 modeP. 


Held, that the condition imposed on the petitioner 
was invalid as violating the principle of equality 
contained in Art. 14 of the Constitution. Such a con¬ 
dition could become valid only, when either a 
general rule is made to that effect by the Government* 
under S. 70, Motor Vehicles Act, or it is adapted by 
the authority as a general criterion of soundness and 
reliability applicable to all stage carriage owners- 
AIR 1953 Vindh Pra 49 (51) (Pt B) (Prs 8, 10). 

41. Election laws. 

•-Art. 14-Scope — Representation of the People- 

Act (1951), S. 54 (4) — Is not ultra vires and incon¬ 
sistent with Arts. 14 and 330. See Representation 
of the People Act (43 of 1951), S. 54 (4). AIR 195!> 
S C 1318. 


•-Art. 14—Scope—Member representing territo¬ 

rial constituencies deprived of right to exercise vote 
at Presidential election, by fixing election of consti¬ 
tuencies after date of Presidential election — Dis¬ 
crimination, if any — (Presidential and Vice-Presi¬ 
dential Election Act (1952), S. 18). 

It cannot be contended that by fixing the elections 
in some territorial constituencies on a date after the 
election date fixed for the election of the President, 
the members representing those constituencies have 
been discriminated against by being deprived of 
their right to exercise and enjoy privileges of 
membership of Parliament, viz , of voting at Presi¬ 
dential election. In so far as the alleged discrimina¬ 
tion, if any, in breach of the equal protection clause 
of the Constitution may be said to be calculated to 
raise any doubt in connection with the election of 
the President it will, at best, be a non-compliance 
with the provisions of the Constitution which may 
or may not, after the conclusion of the entire ejection, 
be made a ground, under S. 18 of the Presidential 
and Vice-PresideDtial Election Act, 1952, for calling 
the election in question. Dr. Narayan Bhaskar Khare 
v. Election Commission of India, 1957 S C C 344 : 
1957 S C A 953 : (1957-58) 13 E L R 112 : (1957) 

S C J 663 : AIR 1957 S C 694 (698, G99) (Pt B) 
(Pr 11). 

-Art. 14— Representation of the People Act (1951), 

S. 80 (3), Second Proviso—Does not contravene Art. 14 
of the Constitution. See Elections — Representation 
of the People Act (1951), S. 80 (3), Second Proviso. 
AIR 1958 All 323 (DB). 

-Art. 14— Scope — Election tribunal — Appoint- 

ment of individuals having different qualifications 
— No discrimination — (Election — Representation 
of the People Act (1951), S. 86.) 

What Art. 14 of the Constitution contemplates is 
merely a right that cases of exactly similar nature 
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must be tried by Courts or tribunals exercising the 
same powers and discharging the same functions but 
does not envisage that even the individuals appointed 
to function as tribunals must be exactly similar. The 
fact that the presiding officers of some of the election 
tribunals are District Judges whereas others are 
retired Judges of High Courts cannot be said to bring 
about any oiscrimination which would be in viola¬ 
tion of the provisions of Art. 14 of the Constitution. 
Further, no citizen can claim that all cases of the 
same nature must be tried bv one single tribunal or 
one single Court. 1957 All L J 706: AIR 1958 All 137 
(13S, 140) (Pt A) (Prs 4, 6) (DB). 

“—Art. 14—Representation of the People Act (1951), 
S. S6—Appointment of High Court Judges as Tri¬ 
bunals for certain election petitions and District 
Judges for others — Classification not unreasonable — 
Constitution of Tribunals not discriminatory. See 
Representation of the People Act (1951), S. 86. AIR 
1958 All 137. 


Arts. 14 and 15 — Representation of the People 
Act, S. 54 (4) - Validity. 

Article 14 cannot be held to be infringed when 
a citizen is allowed the benefit of the general rule of 
being elected when he has secured the largest number 
of votes. Clause (iv) of Art. 15 empowers the State to 
make special provision for .socially backward classes 
of citizens or for the scheduled caste or for the 
scheduled tribe. Therefore any special provision in 
favour of the scheduled caste or the scheduled 
tribes would have the sanction of the Constitution. 
Section 54 (4) has treated every person alike and 
there is no discrimination against any citizen on 
grounds of religion, caste or sect or place of birth or 
any of them. (1958) 2 Andh YV R 226 :.ILR (1958) 
Andh Pra 34S : 1958 Andh L T 1095 : AIR 195S 
Andh Pra 724 (731,732) (Pt E) (Pr 23) (DB). 


•—A r t. 14 — Classification on geographical or 
territorial considerations — V alidity — Permissibilitv 
Proviso to S. 22, J. and K. Representation of the 
People Act (4 of 1957) (as added by Jammu and 
Kashmir Ordinance No. 1 of 1957) is valid. 


A classification may be based on geographical 
or on territorial considerations. There is an obvious 
classification on which the Proviso to S. 22 Jammu 
and Kashmir Representation of the People Act, 1957 

V a Vfn- n ~ adc M b F Jammu and Kashmir Ordinance 
I ofl9o< and that classification is based on reason¬ 
able grounds, which are to the effect that due to 
abnormal conditions electoral rolls could not be 
prepared in some constituencies and the interest of 
the State required that elections should be held in 
other constituencies without any delay. The State 
therefore, w-as competent to legislate on rational basis 

in respect of any geographical region provided that 
.here was no discrimination between the people of that 
^ ,0 "' vh( V v A e m ^mijarlv circumstanced. AIR 1955 
V c ;' J °c ? nd * IR S C Rel. on. lagat Ram v. 

k ” A R 1957 J and K 40 (42 ’ 43) (Pr b) 


Art. 14 —Power of 


orate Legislature to n 

Kasl 


— - - - * — « a » » vi \ / a. 

laws for different areas — Jammu a r ,d 
Ordinance No. 1 of 1957 is valid. 

It may be reasonable to enact laws for difft 
areas in the State provided those laws are made 
rational basis as needed in that area and do 
oiiencl any provisions of the Constitution. The j 
ment of the Legislature for making those laws or 
basis of some reasonable classification cannot 

questioned There has not been any intention; 
purposeful discrimination made by the Sad 
Riyasat in promulgating Jammu and Kashmir (. 
nance No. i of 195/. The Sadar-i-Riyast in 


absence of the State Legislature thought it reason¬ 
able to exclude the electors from Assembly consti¬ 
tuencies of Doda District from standing as candidates 
from other constituencies on the ground that electoral 
rolls could not be prepared due to abnormal circum¬ 
stances prevailing in the District; hence, that Ordin¬ 
ance cannot be held to be violative of the provisions 
of Art. 14 of the Constitution of India. Jagat Ram v. 
State of Jammu and Kashmir, AIR 1957 J and K 40 
(43) (Pt C) (Pr 3) (FB). 

--Art. 14—Representation of the People Act (1951), 

S J00 (1) (d) — Enlargement of constituency duriD 
election — Newly included voters unable 'to s tan^ 
tor election but allowed to vote — Validity of elec¬ 
tion, not hit by Art. 14 of the Constitution. See Re¬ 
presentation of the People Act (1951), S. 100 (1) (d) 
AIR 1964 Mad 42 (DB). ' 

~ 'Arts. 14 and 15 Scope — Utkal University Act, 
bs. 8 (o) (iv) and 1 A—Provision that of 14 registered 
graduate*, elected to Senate, four to be from merged 
States—If discriminatory. See Utkal University Act 
(13 of 1943!, S. 8 (3) (iv). AIR 1957 Orissa 159 (DB). 

ru Rajas ^ ban Town Municipal 

Election Rules (19ol), R. 13 (1) - Validity - Reason¬ 
able classification See Rajasthan Town Municipal 
Election Rules (1951), R. 13(1). AIR 1958 Raj 96 (DB). 

42. Panchayats. 

Case under Andhra Pradesh Act. 

~T, A . rt - 1 c 4 T P ?, we n S of P overaor under Constitution 
i India, Sch. V. Para, d Object and extent of — 

Covtrnor can override anything contained in Con¬ 
stitution- Modification of S. 7 (1) of Andhra Pradesh 
Panchayat Sanuthis and Zilla Parishads Act (35 of 
l J o9) -- Ildd valid and not discriminatory. See Ibid 
Sch. \ , Para. 5. (1965) 1 Andh W R 142. 

Cases under Bihar Act. 

•—Art: 14 — Discrimination - Bihar Panchayat 
Raj Act — \ ahdity — (Bihar Panchayat Rai Act 
(7 of 1948), Ss. 62 and 68). J A 

It cannot be argued that inasmuch as S. 62 gives 
only concurrent jurisdiction, it leaves it open to a 
party to go either to the ordinary Criminal Courts or 
to a bench of a Gram Cutcherry and that this opens 
the door for discrimination, because the procedure 
followed in the ordinary Criminal Courts is sub¬ 
stantially different from that.followed by a Gram 
Cutcherry. Section 62 is subject to S. 63 and on a 

proper construction of those sections it is clear that 
there is really no discrimination and a case cogniz¬ 
able by a bench of the Cram Cutcherry must be tried 
there, unless there has been an order to the contrary 
in the exercise of his judicial discretion bv the Sub- 
divisional Magistrate or the Munsif concerned as 
contemplated by the latter part of S. 08. The provi- 
sions of the Act not being discriminatory in nature, 
the Act does not offend against Art. 14. Baldeo Singh 
w Hie State of Bihar, 1957 S C J 535 : 1957 Cr L f 
99S : (1957) M L j (Cr) 485: 1957 S C C 375- I L R 
30 Pat 740 : 1957 Tat L It (S C) 9U : UB 1937 S r 
612 (013, 614) (Pt A) (Prs 3. 4). 18a,SC 

TT Ar f; , 14 r 15i h ar Panchayat Raj Act is constitution¬ 
ally valid- See Panchayat — Bihar Pancliav it It .; 

(7 of 1948), S. 07. 1965 BLJR 661. >at ' J) Act 

Case under C. P. and Berar Act. 

1947)-^VafidRy. P ' 0nd Btrar Panchayats Act (1 of 

Provisions of items 1 and 2 of List [f and items 1 
and L of Cist ill of the 7t^h Schedule to the Govern- 

,T"L 0f o I,,(ila A , ct leave no manner of doubt 

that the Provincial Legislature had power to case an 

enactment providing for Courts in addition to those 
provided by the Criminal Procedure Code, to pres 
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CTibe their jurisdiction over offences punishable under 
the Penal Code and their procedure. The C. P. and 
^Giar Panchayats Act was thus valid and was in foTce 
on the date the Constitution carre into force. The 
provisions of the Act relating to the constitution of 
criminal Courts, their proceduie, etc., are not incon¬ 
sistent with Art. 14 of the Constitution. Case law dis¬ 
cussed. 1952 Nag L J 503 : 1953 Cri L J 251 : ILR 

U952) Nag 936 ; AIR 1953 Nag 14 (15, 16) (Ft B) 
(Prs 5, 10) (DB). 

Case under J & K Act. 

Art. 14 — Classification — Money-lenders and 
others - Difference in -S. 7 (b) of Jammu and Kash¬ 
mir Panchayat Act, 2008 -Not ultra vires. 

Classification can be validly made on geographical 
grounds or according to the occupations of different 
sections of the public. Even though money-lending 
iS.a profession has not been banned either by law or 
Constitution, yet it cannot be denied that agricul¬ 
turist communities and money lending classes ha/e 
come into conflict with each other at various places. 


(Principles underlying classification for the purpose 

ol equa protection of the laws’and a test for exami- 

mng validity of statutes laid down) Am 1953 SC 

, 9 1 l C| *" d oi, R T w 5 V S C 153 and AIR 1954 S C 545 and 
lq 9 A 3 l 201 U 3 3/9 and AIR 1951 S C 41 and AIR 
1953 S C 404, Rel. on. A procedural law is equally 
subject to constitutional limitations as a substantive 
law and a procedure different from that laid down 
by the ordinary law can be prescribed for a particular 
class of persons if the discrimination is based upon a 
” a , s „ 0, l a ^ le c'assification. AIR 1952 S C 75 and AiR 
900 C 269 ® n d AIR 1952 S C 221 and AIR 1953 
S C 404 and AIR 1945 P C 48 and AIR I960 S C 457, 
Rel. on. 1964 jab L J 111 s 1964 M P L J 186 : 1964 
(2) Cr L J 422 : AIR 1964 Madh Pra 239 (240 241 
242) (Pt A) (Prs 6, 7, 8, 9, 10, 11, 12, 13, 15) (DB). 

Cases under Madras Act. 

(TT^Art. 14 — Madras Village Panchayats Act (10 of 
twoU), 8 . 3—Classification under—Validity. See Pan- 
chiyats-Madras Villlage Panchayats Act (10 of 1950), 
8 . 5. AIR 1957 Andh Pra 355. 


A reference to the preamble to the Village Pancha¬ 
yat Act would show that the Act has been framed to 
make better provision for village administration. The 
^•distinction drawn between the money lending class 
and o*her people living in a locality is thus founded 
on what is known as an ‘intelligible differentia’ and 
therefore there is nothing in S. 7 (b) of the Panchayat 
Act which involves such a discrimination as would 
be hit by Art. 14 of the Constitution. AIR 1957 J & K 
38 (39, 40) (Pt B) (Pr 4) (DB). 

Cases under M. B. Act. 

-Art. 14 — Option to institute complaint before 

Nyaya Panchayat or ordinary Court—Ait. 14 not 
violated. See Panchayats— M. B. Panchayat Act (58 of 
1949), S. 75. 1964 (2) Cr L J 422 : AIR 1954 Madh 
Pra 239 (DB). 

-- Art. 14—Special procedure for trial of offences 

before Nyaya Panchayat—Constitutional validity - 
No provision for framing of charg e or for right of 
accused to cross examine prosecution witnesses twice 
—No violation of Art. 14 — M. P. Panchayat Rules 
(2008 Smt.), R. 85-Valid. 

The procedure laid down under the M B. Pancha¬ 
yat Rules for trial of an offence by a Nyaya Panchayat 
]s not violative of Art. 14 of'the Constitution, merely 
because it does not provide for the framing of charge 
30 r gives the accused the right to cross-examine the 
prosecution witnesses twice. Although a charge is 
not required to be framed, the substance of the accu¬ 
sation has to be explained to the accused. This sub¬ 
stantially fulfils the object of informing the accused 
of the allegations which he has to meet. As regards 
the right to cross-examine twice, even under Cr. P. 
Code although, under S. 256, a second opportunity of 
cross-examination is given to the accused, such a 
light is not found in S. 251 A. 

The departure in the M. B. Panchayat Act from the 
ordinary procedure laid down in Cr. P. Code is 
neither substantial nor Teal. The changes are so 

soinoi that they do not really prejudice the accused 

in getting substantially similar trial as under the 
existing general law. The test to be applied is not the 
degree of inequality but the reality of it. AIR 1953 
S C 156 and AIR 1952 S C 75 and AIR 1953 S C 287, 
Relied on. From another point of view it can be said 
that lor the purpose of the i'ancha>at Act where the 
a&uiraum punishment to which an accused can be 
ssrJezced is a fine of Rs. 100 , all the cases triable by 
flare summons cases and since the procedure laid 
down inR.85 is in accord with that provided in 
Chapter 20 of the .Cr. P. Code for summons cases 
there is no discrimination whatever. 


—Art. 14-Madras Village Panchayats Act (10 of 

\ t i• j^ as amended in 1955 (Andhra) ) — 
validity—Section does not violate rule of equality 
embodied in Art, 14. See Panchayats—Madras Village 
Panchayats Act (10 of 1950) (as amended in 1955 
in Andhra), S. 10A. AIR 1957 Andh Pra 355. 

—-Art. 14—Panchayat not having duly elected pre- 
sident on relevant date not getting representation in 
the Union Council—That is not due to discrimination 
but due to not having elected a president — Constitu¬ 
tion of India, Art. 14. See Panchayats — Madras Pan¬ 
chayat Union Councils (Special Provisions for First 
Constitution) Act (17 of 1960), S. 2. (1962) 2 Mad L J 
1/5. 

Arts. 14 and 226 — Method of voting in Pancha. 
yats—Madras Village Panchayats Act (10 of 1950)— 
Amended Rules — Classification of Panchayats into 
two classes, if bad t as discriminatory — Open voting 
in some and secret ballot in others — Whether dis- 
tinction offended against principle of fundamental 
rights of equality and equal protection. 

The amended rules to the Madras Village Pancha¬ 
yats Act. 1950. published in the Fort St. George 
Gazette, dated 17th September, 1952, in so far as they 
provided for open voting at elections to certain Pan¬ 
chayats, are not invalid and do not offend against any 
provision of the Constitution. 

Where by S. 4 of the Madras Village Panchayats 
Act, panchavats were classified into two classes, class 
1 and class 2 panchayats and certain amended rules 
were framed by the Government providing for the 
election of members by secret ballot applicable only 
to such panchayats as fell in Part I of the Rules, or 
the question whether such a distinction in the matter 
of voting brought about by the amendment of rules 
offended against the principle of equality and equal 
protection declaied by Art. 14 of the Constitution. 

Held, (1) that the classification into two classes 
based on population cum-income basis was not un¬ 
reasonable or arbitrary. 

(2) That there was uO warrant for the assumption 
that every citizen had a fundamental right to vote 
secretly and anv method by which open voting was 
advocated would not be against his fundamental 
rights. 

Observation. — We cannot refrain from expressing 
the hope that the Government will be able ro devise 
cheaper machinery for the canduct of elections by 
secret voting so that it may be possible to introduce 
that method to every pmchayat irrespective cf its 
population or income 66 Mad L W 1051: (1953) 2 
ML J 665: ILR (1954) Mad 201 : AIR 1954 Mad 
360 (362) (Pt A) (Prs S, 9, 10, 13) (DB). 
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Case under Maharashtra Act. 

“—-“Art. 14—Reservation of seats for scheduled caste 
and scheduled tribes — State not bound to maintain 
any ratio—Reservation made on basis of percentage of 
scheduled castes and scheduled tribes cannot be im- 
pugred on ground that ratio was detrimental to one 
of the communities. See Panchayats — Maharashtra 
Zilla Parishads and Panchayat Samitis Act (5 of 1982), 
S. 12 (2). 1962 Nag L J (Notes) 55. 

Cases under Punjab Act, 

——Art. 14 —Punjab Gram Panchayats Act 1952 (4 of 
1953\ S. 8 (5) (c) — Constitutional validity of — See 
Panchavats—Punjab Gram Panchayat Act 1952 (4 of 
1953) (Amended:, S. 6 (5) (c). ILR (1935) 2 Punj 182. 

-Art. 14 — Panchayat — Punjab Gram Panchayat 

Act (4 of 1953), S. 82 (1) (d)— Tax on truck owners 
using road within Panchayat’s jurisdiction — Gram 
Panchayat is competent to levy tax— Levy of tax not 
hit by Arts. 276, 205 or 14 of the Constitution — See 
Panchayat —Punjab Gram Panchavat Act (4 of 1953), 
S. 82 (1) (d). ILR (1963) 1 Punj 243- 

Art. 14 — Panchayat —Punjab Gram Panchayat Act 
(4 of 1953), S. 8 (2) (a)—Validity of —Setting aside of 
an election —Considerations before tribunal — Policy 
and purpose of Act not indicated by legislature—Dis¬ 
cretion vested in authority uncanalised and unguided 
Section held unconstitutional. See Panchayats — 
Punjab Gram Panchayat Act (4 of 1953), S. 8 (2) (a). 
(’62) 64 Punj LR 213. 

Cases under Rajasthan Act. 

Art. 14 —Standard of literacy prescribed by S. 13 
(1), Rajasthan Panchayat Act (21 of 1953)—Not vague 
—Does not violate Art. 14 of the Constitution. See 
Panchayats—Rajasthan Panchayat Act (21 of 1953), 
S. 13 (1). I L R (1960) 10 Raj 1600. 


~ Art. 14—Scope —Legislative or executive acts of 
discrimination —Ss 4 and 5 of Rajasthan Panchayat 

Act (21 of 1953) —V alidity — Instancej of discrimi¬ 
nation. 

W ide discretion has to be given to the State Govern¬ 
ment for administrative purposes. At the same time, 
the Legislature expects that this discretion will be 
fairly exercised on well-recognised principles. It is 
also well settled that Art. 14 can be used to strike 
down the law as well as executive acts performed 
under the colour of law if there is discrimination. 
From a few instances it could nc t be said that there 
had been wholesale abuse of powers and in the 
circumstances Ss. 4 and 5 of the Rajasthan Panchayat 
Act could not be held ultra vires, as hit bv Art. L4 of 
the Constitution. A I R 1957 S C 397 and (1885) 118 
U. S. 356, Rel. on. 


Held, that though there was a case for striking 
down the delimitation of the wards in some of the 
Panchayats it would not be proper to do soon this 
material alone without hearing the panchayats con¬ 
cerned and having fuller material on the record. 1958 
Raj L W 495 : I L R (1957) 7 Raj 1049 : AIR 1958 
Raj 41 (47) (Pt a) ({ vs 43, 44, 45) (DB). 

Gases under U. P. Act. 


-Art. 14— Chapter VI, U. P. Panchayat :Rij Act 

is not ultra vires. See Panchavats—U. P. Panchavat Hai 

Act (20 of 1947), Ch. VI. 1954 Cr L J 1392 AIR 1954 
All 653 (DB). 3 104 

— Ar <‘ P t dncha y at Ha J Act (28 of 1947) 

S. 83. See U. P. Panchayat Raj Act (28 of 1947) S 83 

1954 Cr L j 1399 : AIR 1954 All 655 (DB). 

Art. 14—Equality before law—Reasonable classi¬ 
fication— See Panchayats— U. P. Panchayat Raj Act (28 

of 1947), S. 83. 1954 Cr L J 1399 : AIR 1954 All 655 
(DB)* 


Cases under West Bengal Act. 

-Art. 14—West Bengal Panchayat Act (1 of 1957), 

Ss. 3, 5, 25 and 26 - Sections do not contravene arti¬ 
cle-Constitution of India, Preamble—Interpretation 
of Statutes—Constitutionality of statute — Presump¬ 
tion as to. 

In S. 3 of the Act there is no indication whatsoever 
as to how the Cram Sabhas are to be constituted 
except that it should be done for the purposes of the 
Act. However, the Act has been enacted under the 
legislative head of ‘local government * In constituting 
units for the purpose of carrying out such an ob/ed'L 
the problem is such that no legislature at the time cf 
enacting a statute could deal with it completely. The 
idea behind such an enac ment is to confer benefit 
upon the people, of self-government in local affairs. 
But the particular problem in each case must neces¬ 
sarily be widely divergent. It may be one of territorial 
area or of population. There may be a wide area with 
a sparse population or there may be a small area with 
a dense population. The population in any given area 
may also differ greatly in its composition. For exam¬ 
ple, there may be an industrial area or an area which 
is completely agricultural. It is not possible at the 
lime of enacting a statute to deal with all such pro¬ 
blems. W here, therefore, delegation has been made to 
a responsible body like the State Government, it is 
permissible to leave to it the task of dealing with th« 
local problem upon its own facts. In examining the 
constitutionality of a statute it must be assumed that 
the legislature understands and appreciates the need 
of the people and the laws it enacts are directed to 
public benefit which are made manifest by experience 
and that the elected representatives assembled in a 
legislature enact laws which they consider to be 
reasonable for the purpose for which they are enactecL 
There is a presumption in favour of their constitutio¬ 
nality. A I R 1951 S C 41 and A I R 1951 S C 318 and 
A 1 R 1959 S C 942, Foil. 

It is also not correct to say that no safeguards have 
been provided in respect of delegation made to jthe 
Government. An important body under the Act is the 
Anchal Panchayat which in its turn is composed of a 
number of Gram Panchayats. Unaer section 26 of the 
Act, the representation to the Anchal Panchayats has 
been provided upon a population basis, namely in the 
ratio of one member for every 250 members of the 
Gram Sabha. That in itself is a safeguard. If a parti¬ 
cular Gram Sabha has got a higher population it 
secures greater^ representation in the Anchal Pancha¬ 
vat. Section 5 of thejAct also has some safeguards, 
because when the area of a Gram Sabha already* 
constituted is going to be disturbed, the views oi the 
Gram Sabha or Saohas concerned have to be consul¬ 
ted. Therefore, there is no defect in section 5, 
Sections 3 and 5 pass the test of constitutionality. 

The power of establishing Anchal Panchayats 
under S. 25, though it appears unrestricted has been 
given to a responsible body, namely the State Govern¬ 
ment, and can be linked with the object and purpose 
of the Act. Thus the section is saved from the vice 
of excessive delegation and discrimination. The 
purposes for which an Anchal Panchayat is establi¬ 
shed or a Gram Sabha is constituted, are mentioned 
not only in the preamble of the Act, but also in the 
body. Since the State Government is dealing with the 

subject of “local self Government” which, after all. 

is a part of its own function, it can be depended upon 
to decide adequately as to what are the necessities of 
any particular geographical area and may be depended 

upon to constitute adequate and viable units which 

would be suitable for carrying out the functions laid 
down in the body of the Act, as will be capable of 
carrying out the objects of the Act and the purpose 
tor which it lias been enacted. 
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So far as section 20 is concerned, proportional 
representation has been introduced and thus there is 

Cal W N °3°4 d 6. 0f there being any discrimination. 69 

~14 — West Bengal Panchayat Act (1 of 
19o7), Ss. 11 (2) and 11 (3)-Sections violate article. 

| a ,d ni !f^ S ' f 1 guidin g Principles have been 

should he” f ° r - de * e J mlnln g how many members 
should be appointed forelection from a Gram Sabha 

10 the Oram I anchayat, save and except that the 
number should not be less than nine or more than 
fifteen as may be determined by the prescribed autho¬ 
rity. Rules have been framed regulating the election 
of members of a Gram Sabha to constitute the Gram 
Panchayat, but no rule has been laid down for euid- 
ance of the “prescribed authority,” regarding 8 the 
fixation of the number of members for a GramSabha to 
be elected to the Gram Panchayat. The result is that 

IZht' V 31 - ary Power is granted to a person who 
might be a minor official without laying down any 

guiding principle whatever. The “prescribed autho¬ 
rity who, is often no higher than a clerk in the 
oollectorate. has absolute power to determine the 
number, without consulting anybody and there is no 
appeal against his decision. 

Similarly under sub-section (3) of Section 11 the 

rul Cnbed au th° r ity may divide the area of a Gram 
Sabiia into a number of constituencies, but there is 
only one limiting expression—“as may be convenient 
lor the purpose of election”. If this duty was con- 
-erred upon Government or a very high official, it 
might have been said that there is a safeguard against 
an arbitrary use of the power. Placed in the hands 
of an inspector of Panchayat, there is no safeguard 
at all. The words “convenient for the purpose of 
election are somewhat vague. Many questions may 
be asked e g., convenient for whom or what ? An 
election affects a large number of persons. A Gram 
babha may include a large territory, parts of which 
may be densely populated and other parts may be 
sparsely populated. Some areas may be near to elec¬ 
tion head-quaiters and others may be in inaccessible 
regions and inspectors of Panchayat cannot possibly 
consider the convenience of all persons concerned, 
xie has neither the resources nor the man-power to 
consider the convenience of an election from all these 
various aspects. No policy or criteria has been laid 
down. But the worst part of it is that he need not 

consult anybody and there is no appeal against his 
oiier. 

The executive instructions issued by the Director of 
Panchayats on the subject of ‘ fixing number of mem¬ 
bers and constituencies in Oram Panchayats 1 cannot 
possibly affect the legal position. Firstly, the Direc- 
j. Panchayats appointed under S. 04, has no 
Jurisdiction to issue instructions to the prescribed 
authority under section If (2) and (3) and these 
instructions are addressed to “Panchayat’s supervi* 
sors who do not happen to be the prescribed 
authority under either ot them. On the other hand, it 
provides support for the view that some sort of rule 
must be laid cown, otherwise, the power given under 

sub-sections (2) and (3) of section 11 becomes wholly 
arbitrary. 

Therefor e, both sub-sect ions (2) and (3) of section 

11 surfer from the vice of excessive delegation of 
legislative power and are also violative of Art. 14 of 
the Constitution, being discriminatory and are, there¬ 
fore, invalid. 69 Cal W N 346. 

7~M rt ’ £ ijl-Panchayats—West Bengal Panchayat 
article ” Section does not contravene 


The right of franchise is not a common.lav i irht 
It s a statutory right which is conferred by the 

SelSrAmire? SC m.'foil"' “ ” 

Therefore, even if the provision of S. 7 of adopting 
existing electoral roll prepared for the legislative 
assembly deprives some persons right to vote, such 

69CaTw N 346. ^ COnsidered as “constitutional. 

43* Prevention of adulteration. 

• ' Art - 14 Prevention of Food Adulteration 

vpnfi R* 5— Validity—Rule does not contra, 
vene Art. 14 ot the Constitution. 

fnL he / tan -c a j ds -°* qualit 5[ °f the various articles of 
tood specified in appendix B to the Prevention of 

fh 0 » 0 r A i U | te ^ ati0n RuIes have been Prescribed by 
the Central Government on the advice of a Com¬ 
mittee which included in its composition persons 
considered experts in the field of food technology 
and iood analysis. In the circumstances, if a rule has 

to be struck down as imposing unreasonable or dis. 

criminatory standards, it could not be done merely 
on liny a priori reasoning but only as a result of 
materials placed before the Court by way of scientific 
analysis. It is obvious that this can be done onlv 
when the party invoking the protection of Art. 14 o'f 
tne Constitution makes averments with details to 
sustain such a plea and leads evidence to establish 
his allegations. In the absence of a pleading and 
proof of unreasonableness or arbitrariness the Court 
cannot accept the statement of a party as to the un¬ 
reasonableness or unconstitutionality of a rule and 
refuse to enforce the rule as it stands merely because 
in the view of the party the standards are too high 
and tor tb*s reason the rule is unreasonable. 

The test for Reichert or Reichert-Meissl value of 
ghee is one of the important tests for detecting adul¬ 
teration with certain vegetable oils bv determining 
the proportion of the volatile soluble acids in the 
ghee. The presence of the adulterant disturbs the 
ratio enstmg in normal butter fat or ghee between 
soluble and insoluble acids and volatile and non¬ 
volatile acids. The Reichert valua of pure ghee is not 
constant, but is dependant on several factors-among 
them the breed of the cattle to be found in an area, 
whether the cattle are pasture fed or stall fed, and 
the nature of the additional feed given, the nature of 
terrain, the rainfall and climatic condition, etc. The 
teecl available for the cattle is a very material and 
determining factor. In the absence of any pleading 

or proof the Court would not be justified in holding that 

the basis on which the Reichert value had oeen 
prescribed for the several areas in the country was 
not based on any rational classification and in hold¬ 
ing that it was sufficient if any vendor of ghee in the 
country satisfied the minimum standard prescribed 
lor any area under these rules. TheCourt would not be 
correct in holding that as there were areas in the 
country in regard to which a minimum Reichert value 
oi 21 had bean prescribed for ghee the accused who 
was resident of U. P. was not guilty under S. 16 of 
the Prevention of Food Adulteration Act as the ghee 
sold by h im satisfied the minimum requirement of 21 
Reichert value though Reichert value for U P. was 
28. AIR 1902 All 150, Overruled and Cr. Revn. No 
1579 o* 1901, dated 2nd Miy, 1902 (All) Reversed. 

State of U. P. v. Kartar Singh, 1964 (2) Cr L J 229 : 

(1964) 1 SCWR435! 1964 All L J 732 : (1964) 2 

5 C J 666 : 1964 Mad L J (Cr) 633 : 1964 S C D 939: 
(1965) 1 Andh L T 1 , ILR (1964) 2 All 918 : (1964) 

6 S C R 679 : 1965 Mad W N 97 , AIR 1964 S C 
1135 (1138, 1139) (Pt A) (Prs 15, 16, 17). 
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-Art. 14—U. P. Pare Food Act (32 of 1950), Ss. 10, 

47— U. P. Pure Food Rules (1952), R. 18 — Presump¬ 
tion under S. 10 not conclusive but rebuttable—Sec¬ 
tion does not contravene Art. 14 or Art. 19. See U. P. 
Food Act (32 of 1950), S. 10. AIR 1956 All 520. 

-Art. 14 — Prevention of Food Adulteration Act 

^1954), S. 10—Validity of—Section is not opposed to 
the principles enshrined in Art. 14 of the Constitu¬ 
tion. See Prevention of Food Adulteration Act (1954) 
S. 10. AIR 1964 Andh Pra 501. 

-Art. 14 — Prevention of Food Adulteration Act 

.(1S54), S. 13 (5), Proviso—Art. 14 of the Constitution 
is not violated. See Prevention of Food Adultera¬ 
tion Act (1954), S. 13 (5). AIR 1962 Guj 44 (DB). 

-Art. 14—Prevention of Food Adulteration Rules 

<1955), R. 29 — Rule prohibiting use of coal tar dye 
upon any food other than items specified in rule — 
Fuises not included in items because colouring matter 
may tend to deceive and defraud purchasers — 
Colouring in items listed out for exemption was not 
likely to mislead customers — Discrimination alleged 
is in separating some items for grant of exemption 
'from other items — No allegation of discrimination 
inter ss between dealers who sell a particular item 
not covered by .exemption — All of them fall alike 
under prohibition — Held, there are no adequate 
grounds to hold R. 29 to be ultra vires of Art. 14 of 
the Constitution. ILR (1965) 1 Mad 549. 

44. Fugitive offenders. 

-Art. 14—Fugitive Offenders Act (1881), (44 and 

45 Viet., c. 69), «S. 14 — Validity. See Fugitive 
Offenders Act (1881), S. 14. AIR 1953 Mad 729 
(DB). 

45. Public safety and defence of India. 

ft -Art, 14 — Detention under S, 3 oi Defence of 

India Act (l902) not open to challenge by virtue of 
President’s order under Art. 359 (1) of the Constitu¬ 
tion—The fact that emergency may last for a long 
period and as a consequence citizens may be pre¬ 
cluded from enforcing fundamental rights under 
Arts. 14, 21, and 22 during the period of the order 
lias no bearing on the validity of detention —How 
'long the Proclamation of Emergency should continue 
and what restrictions should be imposed on the 
fundamental rights of citizens during the pendency 
of the emergency, are matters which must inevitably 
lie left to the executive because the executive knows 
the requirements of the situation and the effect of 
compulsive factors which operate during periods of 
grave crisis—Similarly the argument that during the 
operation of the Presidential order, the executive 
may abuse the powers and the citizens would have 
no remedy is essentially political and its impact on 
ille constitutional questions is at best indirect. See 
Defence of India Act (1962), S. 3 (2) (15) (i). 1964 (1) 
Cr L J 269 i AIR 1964 S C 381. 

ft-Art. 14 — Defence of India Act (51 of 1902), 

S. 3 (2)-Detention under — Operation of Presidential 
Order under Art. 359 of the Constitution—Vires of 
Defence of India Act and Rules on ground of viola¬ 
tion of fundamental rights in issue in proceedings 
under S. 491 (1) (b), Criminal P. C.—Proceedings fall 
within mischief of Art. 359 (1) and the Presidential 
Order — Validity of Defence of India Act and Rules 
thereunder cannot be questioned on ground of 
violation of fundamental rights under Arts. 14, 21 
and 22, for period of operation of Presidential Order 
under Art. 359. 1963 All W R (HC) 559, Overruled. 
See Defence of India Act (1902), S. 3 (2). AIR 1964 
S C 381. 

S -Art. 14 — S. 30 (1) of the East Punjab Public 

safety Act — Validity —Classification of territory into 


dangerously disturbed area and other area is founded 
on intelligible differentia — Art. 14 is not violated. 
See Public Safety — East Punjab Public Safety Act 
(5 of 1949), S. 30 (1). 1959 Cr L J 782 : AIR 1959 
S C 609. 

• -Art. 14 — Classification — Validity — Railway 

Services (Safeguarding of National Security) Rules, 
Rr. 3, 4, 5 and 7—Whether ultra vires. 

It may be that the connotation of the expression 
‘subversive activities’ in R. 3 is wide, but that is not 
to say that it is vague of indefinite, or wide enough 
to take in lawful activities as well. But, whatever 
the position if the words ‘subversive activities' had 
stood by themselves, they are sufficiently qualified in 
the security rules to be definite. The words ‘subver¬ 
sive activities’ in the context of national security are 
sufficiently precise in their import to sustain a valid 
classification. The Security Rules are, therefore, not 
illegal as being repugnant to Art. 14. AIR 1950 
Maa 220, Overruled. P. Balakotaiah v. Union of 
India, 1958 S C J 451 : (1958) 1 M L J (S C) 162 : 
195S S C A 209 : (1958) 1 Andh VV R (S C) 162 : 
1958 SCR 1052 : A I R 1958 S C 232 (237, 238) 
(Pt D) (Prs 15, 16). 

• -Art. 14 — Validity of S. 3 (1) (b) — Preventive 

Detention Act — Classification is reasonable - Sections 
not ultra vires. See Public Safety — Preventive 
Detention Act (1950), S. 3 (1) (b). A I R 1955 S C 
367. 

• -Art 14—Preventive Detention Act (4 of 1950), 

S. 11A—Does not contravene Art. 14 of the Constitu¬ 
tion. See Public Safety — Preventive Detention Act 
(4 of 1950), S. II A. AIR 1953 S C 52. 

• -Art. 14 — Saurashtra State Public Safety Mea- 

suies (Third Amendment) Ordinance (LXVI of 1949) 
is not unconstitutional on ground of violation of 
Art. 14. See Saurashtra State Public Safety Measures 
(Third Amendment) Ordinance (66 of 1949). A I R 
1952 S C 123. 

• -Art. 14 — Classification — When permissible 

— Classification under S. 12 of Bombay Act (6 of 
1947)—Held arbitrary and void after Constitution — 
(Public Safety—Bombay Public Security Measures 
Act (6 of 1947), S. 12). 

(Majority View) : While Art. 14 forbids class legis¬ 
lation it does net forbid reasonable classification for 
the purposes of legislation. In order, however, to 
pass the test of permissible classification, two condi¬ 
tions must be fulfilled, namely, (i) that the classi¬ 
fication must be founded on an intelligible differentia 
which distinguishes persons or things that are 
grouped together from others who are left out of 
the group and (ii) that that differentia must have 
a rational relation to the object sought to be achieved 
by the Act. What is necessary is that there must 
be a nexus between the basis of classification and the 
object of the Act. 

Although the first part of S. 12 of the Bombay 
Act may indicate and imply a process of classifica¬ 
tion, the section, in so far as it authorises the gov¬ 
ernment to direct particular “cases” to be tried by 
the Special Court, does not purport to proceed upon 
the basis of any classification at all. Further, the 
supposed basis of the alleged classification, namely, 
the fact of reference to the Special Court before the 
Constitution came into effect has no reasonable rela¬ 
tion to the objects sought to be achieved by the Act. 

If the consideration of the security of the State or the 
maintenance of public order requires the application of 
the special procedure, there is no obvious reason why 
it should be applied to “cases’* already referred and 
not to cases not yet referred at the date of the Consti¬ 
tution. The same consideration applies equally lo 
both categories of cases. It is, therefore, clear that 
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there is no nexus which connects the basis on which 
the supposed classification is founded with the objects 
of the Act, for the object of the Act is wide enough 
to cover both categories of “cases” and hence it is not 
a permissible classification. Lachmandas Kewalram 
v State of Bombay, 1952 Cri L J 1167 : 1952 S C J 
339 : AIR 1952 S C 235 (243, 244; (Pt B) (Pr 26). 

•-Art. 14 — Classification made by S. 3 of the 

Preventive Detention (Amendment) Act (1952) is rea¬ 
sonable and fair and does not violate Art. 14 Sham- 
rao v. District Magistrate, Thana, 1952 S C J 476 : 
1952 SCR 683 : 54 Bom L R 877 : 1952 S C A 635 : 
1952 Cr L J 1503 : A I R 1952 S C 324 (327) (Ft D) 
(Prs 14. 15, 17). 

-A*t. 14—Preventive Detention Act (1950), S. 3 — 

Validity — Provision does not infringe provisions of 
Art. 14 of the Constitution. See Ibid, Art. 19 (1) (a). 

AIR 1956 All 589. 

-Art. 14 — U. P. Prevention of Crimes (Special 

Powers) (Temporary) Act (5 of 1949), S. 3 (1) (a), (i), 
(b) and (c)—Provision if contravenes Art. 14 of the 
Constitution. See Public Safety —-U. P. Prevention 
of Crimes (Special Powers) (Temporarv) Act (5 of 
1949), S. 3 (1) (a) (i), (b) and (c). AIR 1951 All 718 
(DB). 

-Art. 14—Art. 14 is suspended by notification under 

A T t. 359 — Rule 30 (4) of D. 1. Rules cannot be 
attacked on ground of discrimination—Classification 
of detenus under D. I. Rules and Preventive Deten¬ 
tion Act is reasonable. See Defence of India Act 
(1962), S. 3 (1). 69 Cal YV N 913. 

-Art. 14 — Defence of Hyderabad Regulation — 

Rules under — Rule 00 — Validity. See Defence of 
Hyderabad Regulation (1352-F.), Rules under. AIR 
1954 Hyd 121 (DB). 

-Art. 14—Scope-Public Safety and Public Inter¬ 
est Regulation, S. 5 (2) — If void. See Ibid, Art. 13. 
AIR 1951 Hyd 64 (DB). 

—Art. 14 —Public Safety—Special Tribunals Regu¬ 
lation (5 of 1358 Fasli), S. 1 — Regulation, if, ultra 
vires the Constitution—Constitution of India, Art. 14. 
See Public Safetv — Special Tribunals Regulation 
(Hyd. No. 5 of 1358 Fasli), S. 1. AIR 1951 Hyd 11. 

-Art. 14—Reasonable classification—Ch. VI, M. B. 

Public Security Act, does not offend against Art. 14. 
(See Public Safetv—M. B. Public Security Act (19 of 
1953), Ch. 6). AIR 1955 N U C (Madh B) 800. 

-Art. 14 — Railway Services (Safeguarding of 

National Security) Rules (1954), R. 3—R. 3 is in¬ 
tended to cover infringement of law — Reasonable 
classification. 

RuleS is loosely worded; it lacks definiteness. Never¬ 
theless it is not necessary to strike the rule down in 
its entirety in spite of the omission of the necessary 
words. The rule is intended to cover only cases 
which involve an infringement of the law. To pres¬ 
cribe a special procedure for dealing with acts and 
conduct unlawful in themselves and ot a kind speci¬ 
ally dangerous to the security of the nation is de¬ 
fensible on the principle of reasonable classification. 
(1956) l Lab LJ 29: 1950 Mad YV N 262: AIR 
1956 Mad 220 (223) (Pt B) (Pr 11). 

L Overruled in AIR 1938 S C 232 only on the point 
that language of R. 3, Railway Services (Safeguard¬ 
ing of Natimal Secuiity) Rules is indefinite.] 

-Art. 14 — “Person” — Provincial Government 

exercising powers under S. 14, C. P. and Berar 
Public Safety Act—fPublic Safety—C. P. and Berar 
Public Safety Act (62 of 1948), S. 14)—(Public Safety 
M. P. Public Security Measures Act (23 of 1950), 

S. 11). 


The Provincial Government (now the State Govern¬ 
ment) is not a “person” within the meaning of Art. 14 * 
of the Constitution when it exercises its powers under 
S. 14 of the C P. and Berar Public Safety Act, 1948- 
or the corresponding provision, namely S. ll.of M. P. 
Public Security Measures Act, 1950, which has super¬ 
seded the C. P. and Berar Public Safety Act, 1948. 
For, while exercising those powers the State Govern¬ 
ment performs one of its essential functions, the 
functions of maintaining the security of the State or 
public order. When the State performs such a func¬ 
tion it is different from other persons whether natural 1 
or artificial. AIR 1951 All 257 (FB), Rel. on. ILR* 

(1952) Nag 830 : 1953 Nag L J 161 i AIR 1953 Nag 
35 (36) (Pt A) (Pr 3) (DB). 

-Art. 14—Public.Safety—Madhya Pradesh Public 

Security Measures Act (23 of 1950), S. 14 — Provision 
contravenes Art. 14 in so far as it empowers State to 
d'rect trial of any case by Special Judge and is ultra.* 
v'res. 1952 Nag L J 300 : ILR (1952) Nag 14 : 1952L 

Cr L J 646 : AIR 1952 Nag 118 (123) (Pt B) (Prs 26, 
27) (DB). 

-Art. 14 — Scope — Bihar Maintenance of Public 

Order Act, S. 9—Validity—Absence of provision for 
appeal or review—Effect. See Public Safety — Bihar 
Maintenance of Public Order Act (3 of 1950), S. 9 (2). 
1959 Cr L J 1100 : AIR 1959 Pat 425 (DB). * 

-Art. 14—Saurashtra State Public Safety Measures . 

(Third Amendment) Ordinarce (00 of 1949), S. 10- 
Validity—Constitution of Special Courts under S. 1C 
is not in contravention of Art. 14 of the Constitution. 
See Public Safety — Saurashtra Public Safety Mea¬ 
sures (Third Amendment) Ordinance (06 of 1949)-. 
S. 10. AIR 1951 Sau 69 (DB). 

46. Municipal Acts. 

Bihar Act. 

——Art. 14—Municipalities—Bihar and Orissa Muni¬ 
cipal Act (7 of 1922), S. 388—Section not ultra vires, 
1965 B L J R 886. 

Bombay Acts. 

-Art. 14-Section 73, Bombay Municipal Boroughs*. 

.Act, 1925 does not contravene Art. 14 of the Con¬ 
stitution. See Municipalities — Bombay Municipal 
Boroughs Act (1925), S. 73. AIR 1966 Bom 15 (DB). 

-Art. 14- Municipalities—Bombay District Muni¬ 
cipal Act (3 of 1901), S. 59 — Validity — Does not 
offend Art. 14 of the Constitution. 57 Bom L R 1088; 
AIR 1956 Bom 368 (371, 374) (Pt C) (Prs 16, 27) 
(DB). 

-Art. 14 — Imposition of property tax by Munici¬ 
pality — Fact that higher rate of tax is imposed on 
business and industrial premises than in the case of 
residential premises does not make it violative of 
A r t. 14 — Classification is based on rational basis and 
resulting discrimination does not offend Art. 14 — 

Heal nature of tax is tax on property and not tax 
on business — Municipalities — Bombay Municipal 
Boroughs Act (18 of 1925), S. 75. ILR (1956) Bom 
465 : 58 Bom LR 300. 

-Art. 14 —S. 109, Bombay Municipal Corporation 

Act is valid—Delegation-Discrimination. See Muni¬ 
cipalities—Bombay Municipal Corporation Act (3 of 
1888), S. 169. AIR 1955 Bom 185 (DB). 

-Art. 14 — Municipalities — Bombay Municipal 

Boroughs (18 of 1925), S. 10 (1) (c)—Validity—Does 
not contravene Arts. 14, 15 and 16 of the Constitution 
— (Constitution of India, Arts. 15 and 10, 7th Sch. 

List 5, Entry 5). 55 Bom L R 323 i ILR (1953) Bom 
842: AIR 1953 Bom 311 (312. 313, 315) (Pt A> 

(Prs 3, 11) (DB). 
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C. P. and Berar Act. 


Madras Acts. 


• 

- Art. 14 — Rules under C. P. and Berar Munici¬ 
palities Act (2 of 1922)—R. 2 0) is not ultra vires. 
See Municipalities — C. P. and Berar Municipalities 
Act (2 of 1922), S. 170(1). AIR 1955 NUC (Nag) 
1576 (DB). 

J. & K. Acts. 

• -Arts. 14 and 15 — Scope of —Power vested in 

Government to nominate councillors to Municipality 
—Jammu and Kashmir Municipal Act (8 of 2008), 
S. 9-A—Validity. 

The power of nominating representatives of back¬ 
ward classes or commercial interests conferred on the 
Government by the State Legislature under S. 9-A 
of the Jammu and Kashmir Municipal Act, 2008, 
cannot be held to come in conflict with Art. 14 of 
the Constitution. The power of Legislature to classify 
citizens as backward classes or having commercial 
interests is not hit bv Arts. 14 aod 15 of the Consti¬ 
tution. AIR 1954 Mad 563, Rel. on. Gian Chand v. 
State of T. 6v K., AIR 1957 J & K 32 (35, 37) (Pt A) 
(Prs 3, 6) (FB). 

• -Art. 14—Reasonable classification—Exercise of 

discretion by executive authority—Principles. 

It will not be a reasonable classification but an 
arbitrary selection where the selection of councillors 
to a Municipality is left to the absolute and un¬ 
fettered discretion of the executive Government bv a 

J 

provision in an Act with nothing to guide or control 
their actions. But where the legislative policy is 
clear and definite and as an eflective method of 
carrying out that policy, a discretion is vested*by 
the statute in a body ol administrators or officers to 
make selective application of the law to certain 
classes or groups of persons, the statute itself cannot 
be condemned as a piece of discriminatory legis¬ 
lation. Gian Chand v. State of J. 6c K., AIR 1957 
J & K 32 (37) (Pt C) (Pr 8) (FB). 

-Art. 14 — Jammu and Kashmir Municipal Act 

(13 of 1998 Smt.), S. 34 (2) (c) — Municipal Pension 
Rules—Proviso to R. 5—Validity.See Municipalities— 

J. and K. Municipal Act (1998), S. 34 (2) (c). AIR 
1959 J & K 127. 

Kerala Act. 

• -Art. 14—Recovery of municipal dues by crimi¬ 

nal prosecution—S. 409, Trivandrum Citv Municipal 
Act and Rule 31 (2) of Part VI, Sell. II—Validity. 

Section 409, Trivandrum City Municipal Act, 1110 
or R. 31 (2) of Part VT, Sch. IT of that Act do not in 
any way infringe upon the equal protection guaranteed 
und^r Art. 14. 

Rule 81 (2) itself provides a restriction on the 
powers of the Commissioner or in any event, it gives 
a legislative guidance indicating under what circum¬ 
stances the Commissioner may prosecute the de¬ 
faulter. 

Section 409 read with R. 31 discriminates the State 
from any other person in the matter of realising a 
debt, but the said act of discrimination can lie justi¬ 
fied on the basis of a reasonable classification. The 
classification is not arbitrary. There is reasonable 
basis for the classification, having regard to the 
obvious differences between the State and the private 
individual in their relation to the object underlying 
the impugned provisions. AfR 1957 Mad 23 and \1R 
1954 Mad 090 and AIR 1957 S C 397, Foil. The City 
Corporation, Trivandrum v. Muhammad Haneefa, 

I L P 1958 Ker 227 : 1958 Cr L J 503 : 1957 Ker 
L T 1138 : 1957 Mad L J (Cr) 845 : 1958 Ker L J 
334 : AIR 1958 Ker 61 (63, 64, 65) (Pt A) (Prs 11, 12, 

13, 15, 19) (FB). 


- Art. 14, Part III—Madras District Municipalities 

Act (5 of 1910), S. 78 (as adopted by A ndhra Pradesh 
and amended by Andhra Act 4 of 1956) — Collection 
of water charges is essentially an obligation arising, 
under a contract — They are not taxes — Dispute re¬ 
garding payment of charges—No question of infringe¬ 
ment of rights under Constitution arises. See Munici¬ 
palities — Madras District Municipalities Act (5 of 
1910) (as adopted bv Andhra Pradesh and ampnded 
by Andhra Act 4 of 1956), S. 78. AIR 1964 Andb 
Pra 980. 

-Arts. 14 and 245 —Section I32-A, Madras District 

Mu nicipalities Act as adopted by Andhra Pradesh 
and amended by the Andhra Act, does not provide 
arbitrary powers — No excessive delegation. See 
Municipalities — Madras District Municipalities Act 
(5 of 1920, as adopted by Andhra Pradesh and 
amended by Andhra Act 4 of 1956), S. 132-A. AIR 
1904 Andh Pra 280 (DB). 

-Art. 14 —Madras City Municipal Act (4 of 1919), 

S. 5 (1)—-Reservation of seats—Validity. See Munici¬ 
palities— Madras City Municipal Act (4 of 1919), 
S. 5 (1). AIR 1954 Mad 563 (DB). 

-Art 14—Madras City Municipal Act (4 of 1919)» 

S. 45 — Disparity in voting strength of Division. See 
Municipalities — Madras Citv Municipal Act (4 of 
1919), S. 45 . AIR 1954 Mad 563 (DB). 


-Art. 14—Madras Citv Municipal Act (4 of 1919)2 

Ss. 45 (2) <a), 46 <2)—\ r alidity. See Municipalities— 
Madras City Municipal Act (4 of 1919), S. 45 (2) (a) 
AIR 1954 Mad 563 (DB). 

Mysore Act. 

——Art. 14—Mysore Town Municipalities Act (22 of 
1951), Ss. 11-A, 12 — Mysore Town Municipalities 
Election Rules (1951), R. 2 — Allotment of seats 'to 
territorial divisions—Unequal allotment — Validity- 
Allotment based on estimate made prior to prepara¬ 
tion of rolls—Fortuitous inequality-No violation of 
Art. 14. See Municipalities — Mysore Town Munici¬ 
palities Act 822 of 1951), S. 11-A. 40 Mys L J 462. 

Orissa Acts. 

• —-Art. 14 — Municipalities — Orissa Municipal 
Election Validation Ordinance (1 of 1959), Ss. 3 and 
4-S. 4 does not contravene Art. 14 of fhe Constitu¬ 
tion. See Municipalities — Orissa Municipal Election 
Validation Ordinance (1 of 1959), S. 3. AIR 1962 S C 
945. 




— neasnname classification — Dis- 
qualif ication pi escribed by S. 16 (1) (ix) f Orissa 
Municipal Act does not violate Art 14—(Munici¬ 
palities — Orissa Municipal Act (23 of 1950), S. lf> 
(1) (ixj). 

Article 14 forbids class legislation but does no" 
forbid reasonable classification for the purposes of 
legislation. The classification however cannot be 
arbitrary but must rest upoa some real and substan¬ 
tial distinction bearing a reasonable and just relation 
to the things in respect of which the classification is 
made. In other words the classification must have a 
r< >soi.able relation to the object or the purpose sought’ 
to be achieved by the impugned legislation. The 
classification in S. 10 (l)(iv) has a reasonable relation 
to the object or purpose sought to be achieved and 
h jlg the disqualification prescribed by the section 
dcL” not violate Art. 14. Sakhawant Ali v. State of 
Orissa, 21 Cut L T 88 : 1955 S C A 353 : 1955 S C I 

262:1955 SCR 1004 : AIR 1955 SC 166 (169) 
(Ft B) (Pr 9). UUJ 


— Art. 14 - Municipalities—Orissa Municipal Act 
(1950), S. 10 (l) (iii) — Constitutional validity—Tes- 
for determination of validity — Provision prescribing 
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literacy test for election to Notified Area Council- 
Test is based on reasonable classification consistent 
with object of Act and is not ultra vires as offending 
Art. 14. See Municipalities—Orissa Municipal Act 
<1950), S. 10 (lj (iii). AIR 1965 Orissa 16 (DB). 

-Art. 14—Validating Act should not offend Art. 14 

—Orissa Ordinance (I of 1959), passed to nullify 
effect of Orissa High Court judgment in O. J. C. 
No. 72 of 1958, Ss. 3 and 4—Single person classifica¬ 
tion in S. 4 — Invalid. See Municipalities — Orissa 
Municipal Election Validation Ordinance (I of 1959), 
S. 3. AIR 1960 Orissa 46 (DB). 

[Reversed in AIR 1902 S C 945.] 

-Art. 14—Orissa Ordinance (I of 1951), S. 5 (1) — 

Chairman, Vice-Chairman and Councillors will 
escape liability under S. 375, Orissa Municipal Act, 
while officers and servants will not—Classification 
offends Art. 14. See Municipalities—Orissa Municipal 
Election Validation Ordinance (1 of 1959), S. 5 (1). 
AIR 1960 Orissa 46 (DB). 

[Reversed in AIR 1902 S C 945 on another point.] 

-Art. 14—Municipalities — Orissa Municipal Act 

(23 of 1950), S. 10 (i) (ix)—Provision regarding dis¬ 
qualification of a legal practitioner engaged by or 
against Municipality for fees, for standing tor Muni¬ 
cipal election is not violative of Art. 14. 1952 BLR 
(Orissa) 12 : AIR 1952 Orissa 11 (16, 19,24, 25) (Pt E) 
(Prs 12, IS, 35, 37) (DB). 

Punjab Acts. 

•-Art. 14—Removal of member in public interests 

under S. 14 (e) of Punjab Municipalities Act (3 of 
1911) — Section 14 (e) is hit by Art. 14 of the Con- 
•stitution — No connection between S. 14 (e) and 
Proviso to S. 24 (3) of the Act. See Municipalities — 
(Punjab Municipalities Act (3 of 1911), S. 14 (e). AIR 
1965 S C 1518* 

-Art. 14 — Power to remove member of a Muni¬ 
cipality is not uncontrolled or discriminatory. See 
Municipalities—Punjab Small Towns Act (2 of 1922), 
S. 7. AIR 1962 Him Pra 59. 

-Art. 14 — Scops — Punjab Municipal Act, S. 41 

— Validity. 

Section 41 of the Punjab Municipal Act cannot be 
struck down as violative of Art. 14. Those employees, 
about whom the State Government has formed an 
opinion that they are unfit, do form a class by them¬ 
selves and there is thus no unconstitutional discrimi¬ 
nation. There is also reasonable nexus between the 
object to be achieved and the impugned provision of 
law. The power conferred on the Government cannot 
be described to be arbitrary or uncontrolled. Merely 
because the power is discretionary, it cannot neces¬ 
sarily be considered to be discriminatory. 62 Pun] 
L R 745 : I L R (1960) 2 Punj 645 : A I R 1960 Punj 
554 (556, 557) (Pt C) (Prs 5, 6) (DB). 

Rajasthan Acts. 

-Art. 14 — Delimitation of constituencies — Ques¬ 
tions relating to — Nature of — Factors taken into 
•consideration — High Court will not interfere unless 
discrimination is proved. See Municipalities — Rajas¬ 
than Town Municipalities Act (23 of 1951), S. 10 (d). 
ILR (1961) 11 Raj 322. 

——Art. 14 — Scope — Rajasthan Municipal Boards 
Validating Act, S. 2 (2) — Validity — If contravenes 
Art 14. See Municipalities — Rajasthan Municipal 
Boards Validating Act (37 of 1950), S. 2 (2). AIR 
1959 Raj 86 (DB). 

-Art. 14 — Denial of right of suit — Jodhpur 

Municipal Act —Constitutional validity of. See Muni¬ 
cipalities— Jodhpur Municipal Act (1943), S. 220. 
AIR 1958 Raj 32. 


U. P. Acts. 

• -Art. 14 — Applicability — U. P. Municipalities 

Act (2 of 1910), S. 131 — Validity — Does not offend 
Art. 14 of the Constitution. See Municipalities—U. P. 
Municipalities Act (2 of 1910), S. 131. AIR 1964 S C 
370. 

• —“Art. 14 — Power to levy tax on a part of muni¬ 
cipality is not arbitrary or unguided power—Notifica¬ 
tion by Bareilly Municipal Board imposing house tax 
and scavenging tax in civil lines area only held was 
not void under Art. 14. See Municipalities — U. P. 
Municipalities Act (2 of 1910), S. 128 (1). AIR 1964 
S C 370. 

-Art. 14 — U. P. Town Improvement Act (8 of 

1919), S. 23 — Kanpur Urban Area Development Act 
(0 of 1945), S. 71 — U. P. Nagar Mahapalika Adhi- 
niyam (2 of 1959), S. 305 (2)—Sections are not viola¬ 
tive of Art. 14. See Municipalities — U. P. Town 
Improvement Act (8 of 1919), S. 23. 1965 All L J 
1203. 

-Art. 14 — Bye-law 12 (a) of Lucknow Municipal 

Board — Validity—Bye-law does not violate Arts. 14 
and 19 of the Constitution—Not ultra vires the Board. 
See Municipalities — U. P. Municipalities Act (1910), 
S. 298 (2). AIR 1964 All 46 (DB). 

-Art. 14 — Taxation law — Permissible classifica¬ 
tion founded on an intelligible differentia disting¬ 
uishing persons or things grouped together from 
others left out of the group with a rational relation 
to the object — Municipalities—U. P. Municipalities 
Act, 1910 (U. P. Act 2 of 1910), S. 128 (1) (x) — Rules 
framed under — Exemption in favour of Nawab of 
Rampur from payment of water-tax — Exemption 
given is valid. 1961 All L I 976 : A I R 1962 All 83 
(86, 87) (Pt C) (Pr 16) (D B). 

-Art. 14—Scope—Equality before law—Equality 

between State and subject—Bye-law No. 3 (1) of the 
Bye-laws of Agra Municipal Board—Validity. 

Bye-law No. 3 (1) of the Bye laws of the Agra 
Municipal Board permits the State, if the encroach¬ 
ment is alleged to have been made on its land, to get 
the encroachment removed in a summary manner. 
If, however, a similar encroachment has been made 
on the land of some other person that person would 
be required to file a suit for its removal. Hence the 
bye-law in question is unconstitutional on the ground 
that it infringes the right of equality guaranteed bv 
Art. 14. A I R 1956 All 507 and 1900 All L J 52, Rel. 
on. AIR 1961 All 432 (433) (Pr 3) (DB). 

-Art. 14—U. P. Municipalities Act (1910), S. 09-A 

(0), is not discriminatory. See Municipalities — U. P. 
Municipalities Act (2 of 1910), S. 09-A. AIR 1960 
All 273. 

-Art. 14 — Equality before law — \J. P. Munici¬ 
palities Act, S. 135 (3)—Validity. 

A provision like S. 135 (3) violates the guarantee 
of equality before the law under Art. 14. Section 135 
(3) absolutely debars a person if a municipal tax is 
demanded from him, from seeking redress from the 
Court. Further S. 135 (3) makes the State Government 
the sole judge of whether or not the provisions of 
the Act have been complied with. In a case like the 
present, the Government cannot be allowed to arro¬ 
gate to itself the exclusive power of deciding a 
question of law namely, whether or not a municipal 
tax has been imposed in accordance with the provi¬ 
sions of the Municipalities Act. 1958 All L J 857 : 
1959 All W R (H C) 99 : AIR 1959 All 192 (194, 
195) (Pt D) (Prs 14, 15, 16). 

-Art. 14 — U. P. Municipalities Act (2 of 1916), 

S. 247 — Validity. 
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The Magistrate under S. 247 is not invested with 
an absolutely arbitrary power. It is incumbent on 
the Magistrate to give an opportunity to the party 
•concerned to appear before him. While laying down 
that the Magistrate should be satisfied, the law has 
specified the ingredients or principles which should 
guide him in recording his satisfaction. The intention 
of the law was that the Magistrate should give an 
opportunity to the party concerned to present its 
case and should conduct the proceedings in a reason¬ 
able manner and in accordance with the principles of 
natural justice. Section 247 of the U. P. Munici¬ 
palities Act is not hit by Art. 14 of the Constitution. 
AIR 1956 All 351. Explained. 1958 All L J 398: 1958 
All \V R (HC) 505 : A I R 1958 All 603 (605, 606) 
<Pt C) (Prs 7, 11) (DB). 

-Ait. 14 — Applicability — Classification must be 

in relation to the objective of the Act — Munici¬ 
palities — U. P. Municipalities Act (2 of 1916), S. 298 
— Agra Municipal Board — Bye-law No. 3—Validity— 
Provision affects fundamental right guaranteed under 
Art. 14. See Ibid, Art. 13 (2). AIR 1958 All 351. 

-Art. 14 —Scope—U. P. Government Notification, 

dated 12th September, 1953. issued under S. 13-D 
<j), U. P. Municipalities Act (2 of 1916)—If infringes 
Art. 14. 

By a notification issued under S. 13 D (j) of U. P. 
Act (2 of 1916), dated the 12th September, 1953, the 
State Government declared that offences punishable 
under, inter alia, Ss. 392 and 397 of the Penal Code, 
implied such moral turpitude as to render a person so 
punched unfit to be a member of a Board. This noti¬ 
fication does not infringe the provision of Art. 14 of 
the Constitution on ground of discrimination. The 
classification embodied in the State Government’s 
Notification is reasonable. A line has to be drawn at 
some point and it is not unreasonable that the State 
Government should limit the classes of offences to 
such as are punishable under the penal law of India. 
1957 All L J 895 : ILR (1957) 2 All 235. 

'—-Art. 14 — U. P. Municipalities Act (2 of 1916), 
S. 128(1) (vii) and (xv) -Toll tax on Vehicles— Vali¬ 
dity—-Notification imposing toll taxon Motor Vehicles 
entering Municipality held was not hit by provisions 
of Art. 14 of the Constitution. See Municipalities— 
C. P. Municipalities Act (2 of 1916), S. 128 (1) (vii) 
and (xv). A 1 R 1956 All 324* 

; Art. 14 Bye-laws framed by Municipal Board of 
Mirzapore, for regulation and control of rolling mills 
within municipal limits—Bye-laws Nos. 7 (a) and (b), 
8 (b) and (c) and 9—Do not contravene Art. 19 (1) (g) 
or Aft. 14. See Municipalities — U. P. Municipalities 
Act (2 of 19L6), S. 298. A I R 1955 N U C (All) 2274. 

Art. 14 Mere possibility of discriminatory treat¬ 
ment does not make a legislation invalid. See Munici¬ 
palities U. P. Town Improvement Act (.8 of 1919) 

in ‘\ Pplied t0 Delhi )» s - 04-A. AIR 1964 Punj 384 

\ h' IJ/* 

—Art. 14 — U. P. Municipalities Act (2 of 1916), 
180—If void. 

A It cannot be said that the power conferred upon 
iue Board under S. 180 oi the Act is uncontrolled. Jt 
cannot, therefore, be held that S 180 is void under 
Art. 14 of the Constitution on the ground that it 
confers arbitrary power. 1959 Raj L W 591. 

West Bengal Acts. 

^ ""“Art. 14 —Discrimination —Calcutta Municipal 

Act (3 i of 1951), Ss. 237 and 251—Validity—Classi¬ 
fication. 

Per Majority (H. K. Bose, }., dissenting) — The 
Calcutta Municipal Act, 1951, has not laid down any 
principle or policy for the guidance of the exercise 


of discretion by the municipal authorities, namely, 
the Commissioner and the Corporation—in the matter 
of selection or classification o f defaulters in deciding 
whether any particular defaulter should be proceed¬ 
ed against ov way of suit (S. 251) or by the other 
modes (Ss, 237 and 245). The discrimination is 
inherent in the s’.atute itself. A I R 1958 S C 538, 
Rel. on. S. M. Nawab Ariff v. Corporation of Calcutta, 
64 Cal \V N 1 : ILR (1960) 2 Cal 698 : A I R 1960 
Cal 159 (162, 163, 164, 166) (Pt C) (Prs 10, 15, 27) 
(SB). 

-Art. 14 — Municipalities — Calcutta Municipal 

Act (33 of 1951), S. 229 — “Public place” — Cinema 
house, if public place — Applicability of rule of ejus- 
dem generis — License Ce, if tax — Section 229, if 
delegated legislation — Powers of delegation if ex¬ 
ceeded — Constitutionality of S. 229 and rules there¬ 
under. A I R 1959 Cal 36 (40 to 45) (Prs 20, 21, 22, 
23, 24, 26, 30). 

-Art. 14—Assessment — Municipal.ties—Calcutta 

Municipal Act (3 of 1923), S 127 (a) — Houses and 
Rents — West Bengal Premises Rent Control (Tem¬ 
porary Provisions) Act (17 of 1950), Ss. 3 an! 5 — 
Principle of uniformity of assessment of rateable 
property -Principle has not been introduced in India 
by Legislature. 

Accepting the classification intioduced bv the legis¬ 
lature by Ss. 3 and 5 of the Rent Control Act of 1950 
there seems to be no reason why the valuation of pre¬ 
mises to which the Bent Control Act applies should 
not be governed by different principles from those 
which would be applicable to premises to which the 
Act does not apply. The principle of uniformity of 
assessment of rateable property has not been intro¬ 
duced in India and there is nothing in the language 
of the Calcutta Municipal Act, 1923 to justify its 
introduction. 61 C W N 129: ILR (1957) 3 Cal 
538 : A I R 1957 Cal 466 (474) (Pt F) (Pr 27). 

-Art. 14 — Discrimination — Levy of graduated 

trade tax — If ultra vires — Bengal Municipal Act— 
(Municipalities —Bengal Municipal Act (15 of 1932), 
Sch. IV, Item 1). 

It is a fundamental principle of discrimination that 
it can only apply amongst equals If the imposition of 
a trade-tax is permissible there is no reason why more 
should not be raised from a Corrmany which has a 
greater paid-up capital, and therefore presumed to 
have the capacity of paying more taxes, than a com¬ 
pany which has a less paid-up capital and might be 
expected to ha v? a lesser capacity for paying taxes. 
The levy of graduated trade-tax under Sch. IV does 
not therefore offend agaiust the provisions of Art. 14 
and is n ot ultra vires. (>0 Cal VV N 170 : TLR (1957) 

1 Cal 391 : A 1 R 195C Cal 397 (39S) (Pt B) (Pr 4). 

47. Illustrative examples—Miscellaneous. 

* 

Abducted Persons (Recovery and Restoration) Act. 

• -Art. 14 — Ss. 6 and 7 of the Abducted Persons 

(Recovery and Restoration) Act (65 of 1949), are not 
discriminatory. State of Punjab v. Ajaib Singh, 1952 
S C I 664 : 1952 S C A 791 : 1953 SCR 254 : 1953 
Cri L J 180 ; 1953 Mad W N 355 : I L R (1953) Punj 
121 : A I R 1953 S C 10 (16) (Pt C) (Pr 22). 

• -Art. 14 — Abducted Persons (Recovery and 

Restoration) Act (1949), S. 2 (L) (a)—Validity. 

The classification resulting from the definition of 
an abducted person cannot, in any way, be said to be 
arbitrary or unreasonable. No one can question the 
propriety of restoring abducted persons to their rela¬ 
tives. It cannot be said that “abducted persons” as 
defined by the Abducted Persons (Recovery and 
Restoration) Act are a sub class chosen arbitrarily 
from the main class of persons in detention. The 
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classification is reasonable and fully justified. Every 
person who falls within this class is to be treated 
alike and the Act, therefore, does not, in any way, 
contravene the provisions of Art. 14. It cannot be 
said that an “abducted person,’ defined by the Act 
is in the same circumstances as any other person 
taken into custody by the police, say, a person arrest¬ 
ed on a criminal charge ora person detained under 
preventive legislation. A I R 1952 S C 75, Foil., 
(1880) 118 U S 350, Rel. on. Ajaib Singh v. State of 
Punjab, 54 Pun L R 260 : 1952 Cri L ] 1313 : A I R 
1952 Punj 309 (332) (Pt D) (Pr 143) (FB). 

[Reversed on another point in A IR 1953 S C 10.] 
Arms Act. 

• —7 Art. — Section 29, Arms Act is wholly un¬ 
constitutional and void as contravening Art. 14 — 
Section 19 (f) is not void—Both sections are severable 

Doctrine of severability — Civil and Criminal laws 
— No distinction. AIR 1959 All 000. Overruled. See 
Arms Act (1878), S. 29. 1963 (1) Cr L J 1 : AIR 1962 
SC 1781. 

Art. 14 — Classification and discrimination — 
Arms Act, S. 29 — Validity. 

Article 14 does not forbid classification absolutely. 
It permits classification by legislation provided two 
tests are answered: ( 1 ) that the classification is found¬ 
ed on ar. intelligible differentia; and ( 2 ) that the 
difference has a rational relation to the object sought 
to be achieved by the statute in question. A geogra¬ 
phical or territorial basis is an intelligible differentia, 
but it Is not enough. It must be shown that this 
geographical or territorial basis has some connection 
with the object of the enactment. 

Section 29 of the Arms Act divides persons who 
may commit an offence under S. 19 (f) of the Arms 
Act in two distinct classes; ( 1 ) Persons who commit 
the offence within that area of the country in which 
S. 32, Cl 2. of Act (31 of 1800) was in force at the 
time when the Arms Act came into force and (2) 
persons committing the same kind of offence in the 
rest of the country. It cannot be suggested that the 
situation in the area south of the river famura has in 
any manner been different from that in the area on 
the north of the river. The discrimination made in 
S. 29 of the Arms Act between two classes of offenders 
therefore contravenes Art. 14 of the Constitution. 
That part of S. 29 which debars one part of the 
State from claiming the advantage must consequently 
be held to have become void after the enforcement 
of the Constitution under Art. 13 of it. 1959 All L J 
464: 1959 All W R (IIC) 356 : 1959 Cr LJ 1253: 
1959 All Cr R 2S3 : ILR (1959> 1 All 540 i AIR 
1959 All 660 (662;663, 664) (Prs 11, 12,13, 23) (DB). 

[Overruled in AIR 1900 All 309 (FB) and AIR 1902 
S C 1781 holding that whole of section is unconstitu¬ 
tional]. 

-Arts. 14 and 19 — Scope — If contravened bv 

Arms Act, S. 18 (b). See Arms Act, S. 18 (b). AIR 
1955 Assam 1S3 (DB). 

-Art. 14 — Distinction on territorial basis—Arms 

Act (1878), S. 29 — Entire provisions of S. 29 are 
repugnant and must be struck down. 

Section 29, Arms Act, is ultra vires because it 
offends the provisions of Art. 14 of the Constitu¬ 
tion of India. It tends to create distinction on 
territorial basis. The entire provisions of S. 29 were 
repugnant and must be struck down. Hence, sanction 
by the District Magistrate for prosecution under S. 19 
(f) is no longer required. AIR I960 All 369 (FB), Foil.; 
AIR 1959 All 000, Held impliedly overruled. ILR 


(1961) 2 Punj 562 s 1962 (2) Cri LJ 785 : AIR 1962 
Punj 559 (560) (Prs 4, 6). 

Army Act. 

•-Art. 14 — Army Act (1950), S. 125 — Section- 

does not infringe Art. 14. See Army Act (1950).. 
S. 125. 1965 (1) Cr L J 236 i AIR 1965 S C 247. 

Bar Councils Act. 

-Aft. 14 — Bar Councils Act, S. 4 (3) — Validity 

— Power of reservation — It arbitrary. 

The provisions of sub-s. (3) of S. 4 of the Ba? 
Councils Act which confer a power on the High 
Court to make provisions for reservation of seats for 
certain clashes of lawyers, are not themselves discri¬ 
minatory. The provision is not open to challenge on 
the ground that it confers an arbitrary or a naked 
discretion on High Court. The discretion is conferred 
on the highest judicial authority in the State which 
can be trusted to exercise it judiciously. 01 Bom L B 

976: 1959 Nag L J 350: AIR 1960 Bom 83 (85) (Pt B> 
(Pr 7) (DB). 

-Art. 14 — Bar Councils Act — Validity. 

Where the Legislature brings into existence a 
political institution and makes any provisions con¬ 
cerning its constitution or composition the provisions 
of the Taw which bring that institution into Existence 
cannot be challenged under Art. 14 of the Constitu¬ 
tion, on the ground that the various interests concern¬ 
ed are unequally represented thereon. 

The Bar Council is an institution which is the- 
creature of the Act creating it. It confers a right on 
Advocates among other things, to elect representa¬ 
tives from their own class to the Bar Council. This- 
is neither a fundamental nor a common law right. 
The right of being a member of the Bar Council is- 
also not a fundamental or a common law right, but is 
one conferred by the Act a f one. (1937) 302 (J S 27? 
and (1943) 321 U S 1, Rel. on. 61 Bom L R 976 : 
1959 Nag L J 350 : AIR 1960 Bom 83 (85) (Pt C> 
(Pr 8) (DB). 

-Art. 14 — Reasonable classification—Bar Coun¬ 
cils Act, S. 4 (3) — Validity. 

The Legislature in reserving seats for certain 
classes of advocates, has not done something which 
is prohibited by Art. 14 of the Constitution. What is 
prohibited by the Article is denial of any special 
privilege by reason of birth, creed or the like, and 
also the equal subjection of all individuals and classes 
to the ordinary law of the land. Making reasonable 
classifications by law is not a denial of equal protec¬ 
tion. It is only where there is no reasonable basis for 
a classification that legislation making such classi¬ 
fication may be declared discriminatory. 

In the provisions of S. 4 of the Bar Councils Act 
there are two bases for classification. This differen¬ 
tiation is not based on grounds of race, religion, sex, 
etc., but solely on the ground of qualifications. The 
classification which the State has made is not arbi¬ 
trary, and there appears to he a reasonable basis for 
it. 61 Bom LR 976: 1959 Nag L J 350 : AIK 1900 
Bom 83 (86, 87) (Pt D) (Prs 12, 13, 14, 16, 18) (DB). 

-Art* 14 — Bar Councils Act (1920)—Rules under 

— Rule 1 (V-B) — Rule discriminates between same 
class of persons and hence invalid. See Bar Councils 
Act (1920) — Rules under — Rule 1 (V-B). AIR 1964 
Mad 390. 

Bihar Barahia Tal Lands (Declaration of Possession) 

Act. 

-Art. 14 — Equality — Classification — Basis o: 

— Bihar Barahia Tal Lands (Declaration o£ Posses¬ 
sion) Act (26 of 1950), S. 3 — Validity of. 
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The equality clause of the Constitution, ie., 
Art. 14, does not forbid the State to classify the 
citizens into groups and legislate for them. But the 
♦classification must not be unreasonable or arbitrary. 
A proper classification must always rest upon some 
difference and must bear a reasonable and just rela¬ 
tion to the things in respect of which it is proposed; 
a classification made without any substantial basis 
should be regarded as invalid. Judged by this test, 
S. 3 of Bihar Act (26 of 1950) offends against Art. 14 
of the Constitution; there is a complete denial of 
equality before the law to the landlord governed by 
the Act. AIR 1951 SC 41 Ref. ILR 30 Pat 1085: AIR 
1952 Pat 166 (175) (Prs 43, 45, 46) (DB). 


-—Arts. 14, 19 and 31 and Sch. VII. List II, 
cmtrv 63 and List III, Entry 13 — Scope of — Bihar 
Barahia Tal Lands (Declaration of Possession) Act, 
1950—Validity of. 

Jt is clear from Art. 19 (1)(£) and Art. 31 (1) (2) and 
;o) of the Constitution that no property can be ac¬ 
quired or taken possession, nor any restraint, reason¬ 
able or otherwise, imposed on the proprietary right 
of any person in the interest of any individual or in¬ 
dividuals. The State cannot, in other woids> deprive 
a person of his property right or impose a restraint 
011 his right of enjoyment to benefit an individual or 
individuals. If, therefore, by any legislative enact¬ 
ment property of A is transferred to B, such enact¬ 
ment cannot be valid and constitutional and must be 
ignored as if it did not exist, because the Constitution 
aoes not empower the legislature to make such a law. 


There is no provision in Bihar Act (26 of 1950) 
which can be said to be a law relating to “arbitra- 
tion , fading within Entry 13 of Lilt III of the 
beventh Schedule to the Constitution; nor can it be 
said to be a legislation on the topic of land covered 

• W Entry 65 of List 11 of the Seventh Schedule. 
Although it may be said to be enactment concerning 
Aghts of persons, it does not concern the land itself, 
i he Act, in substance and spirit, undertakes to take 
the property of one person and transfer it to another. 
Such a statute cannot be said to be a law at all, much 
less a law relating to land. The Act, further directly 
infringes the fundamental rights guaranteed to every 
citizen by Part III of the Constitution to acquire, 
hold and dispose of property and other rights. 
1 hough generally the legislature has plenary power 
^0 legislate with respect to any matter within its own 
ambit, its enactment must be neld to be incompetent 
and void if in exercise of that power it directly 
affects any right guaranteed by Part III and trans¬ 
gresses the limitations within which the legislation 
is permissible under the provisions of that part. The 
provisions of S. 2 of the Bihar Act are not within the 
amits imposed by Art. 19 (5) of the Constitution, if 
it be a legislation with regard to land, it offends the 
provisions of Art. 19(l)(f) read with Art. 19(5) and is 
in the nature of an exproprietary legislation The Act 
which is not in conformity with Arts. 14, 19(1)(£) 
an 19(5) of the Constitution must therefore be held 
to he and declared ultra vires the State Legislature. 

Tnuugh the Act is void and unconstitutional it 
cannot be said that it is not a legislation relating to 

2?" , A H 7T; A [ R 1950 s c 27; A I R 
J 9 , 5 An 69; fllR 1951 s c 55 Cal VV N 433. Ref. 

* T B 30 Pat 10,So : A I R 1952 Pat 166 (172, 174) 
tPrs — S, 39). 


Citizenship Act. 

Art. 14 — Scope — Boles 


under S. IS of Citizen- 


% *■ -—' • » A. V ' V A. 

snip .vet i t 955 u R. 30 - Constitutionality. See Citizen- 

ship Act v 1955;, S. 9,2g A 1 R 1957 Audh Pra 1047 
(D B;. 


Art. 14 — Citizenshi 
Citizenship Rules (1956), 


P Act (1955), S. 9(2) and 
Sch. Ill, Para. 3 — Validity 


— Provisions do not contravene Art. 14. ILR (1960) 

M“ d ( , 697 ! U9G0) 2 Mad L J 290 ; AIR 1901 Mad 
129 (1431 (Pt J) (Prs 42, 43) (DB). 


-Art. 14-Citizenship Act, S. 9 — Validity — Not 

violating Arts. 14 and 19. See Citizenship Act (1S55), 
S. 9. AIR 1960 Pat 98 (DB). V ' 


Companies Acts. 

• Arts. 14, 19 (l) (f) and (g) and 301 — Banking 
Companies Act 0949), Ss. 38 (1) aod (3) (b) (lii) - 
Banking Companies -Special law dealing with wind¬ 
ing up—Validity — Whether discriminatory—Provi¬ 
sions making Reserve Bank sole judge to decide 
whether aftairs of banking company were bein" 
conducted prejudicially to interests of depositors 
and making it mandatory for High Court to order 
winding up when applicable was made by Reserve 
Bank — No violation of Arts. 14, 19 (1) (f) and (g) 

Held, (Per Majority) ; (Kapur and Shah, JJ., contra) 
that Ss. 38 (1) and 3 (b) (iii) of the Backing Companies 
Act were neither discriminatory nor unreasonable and 
could not be declared void under Arts. 14 and 19 of 
the Constitution. Since the provisions were mani¬ 
festly in the public interest, they could not also be 
declaied ultra vires under Art. SOI, because they 
were protected by Art. 302 of the Constitution. 

Re: Art. 14.— A wide difference exists between bank¬ 
ing companies and non-banking companies. There 
being a very clear cut and valid classification, the 
different procedure provided for in Ss. 38(1) and (3) 
(b) (iff) cannot be said to be discriminatory. It cannot 
be said that the Reserve Bank would act arbitrarily 
from case to case. If the Reserve Bank were to act 
mala fide, the Central Government and in the last 
resort, the Courts, will be there to intervene. In this 
view, the provisions of Ss. 38 (I) and (3) (b) (ffi) can¬ 
not be said to be a breach of Art. 14 of the Con¬ 
stitution. 

The winding up of a banking company takes place 
before the High Court and under the process of law. 
The momentous decision whether a winding up order 
should be ma le or not is left to the Reserve Bank to 
which alone the judicial process is excluded and the 
Court merely passes an order according to the Reserve 
Bank’s opinion. In leaving this decision to the Reserve 
Bank, the law cannot be said to offend the principles 
of natural justice. The law thus made is justified on 
the ground of expediency arising from the respective 
opportunities for action. The reasonableness of such 
a law in the total circumstances will have to be made 
out to the ultimate satisfaction of the Supreme Court. 

It would be impossible for the Court to reach a coni 
elusion unguided by the Reserve Bank if immediate 
action was demanded. The law which gives the same 

position to the opinion of the Reserve Bank cannot 
be challeLged as unreasonable. Al R 1961 Ker 268 

Affirmed. * 

% 

Per Kapur and Shah, JJ., contra : 

Section 38 is an unreasonable restriction on the 
right of a banking company to carry ori its business 
and is therefore unconstitutional. The vice of the im¬ 
pugned provision lies in (a) the power vested iu the 
Reserve Bank to apply to the Hi^h Court for an 
order, winding up a bank exercisable solely on ics 
subjective satisfaction, and d>) the obligation im¬ 
pose! by law upon the High Cuurt to make the oruer 
of winding up wi.bout at any time enquiring whe¬ 
ther the conditions on which the application is found 
to do in truth exist. 

By S. 38 (1) (b) read with Cl. (iii), the Court is com¬ 
manded to lend its aid in defeating a fundamental 
freedom of banking companies. The impugned provi¬ 
sion makes the Reserve Bank the complainant and 
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judge in its own cause which is an absolute negation 
of the rule of law. 

In this view the deprivation of the right to resort 
to Court is an unreasonable restriction. It is true that 
in the instant case an appeal to the Supreme Court 
has not been taken away but what is left is a wholly 
ineffective right of appeal. Joseph Kuruvilla Vellu- 
kunnel v. Reserve Bank of India, (1962) 32 Com Cas 
514 : 1962 Ker L T (SC) 69 : 1962 Ker L J 545 : AIR 
1962 S C 1371 (1383, 1388, 1390, 1400, 1401, 1402) 
(Pt A) (Prs 28, 31, 44, 45, 52, 82, 83, 87, 88). 

# -Art. 14—Banking company—Provision exempt¬ 

ing it from disclosing secret reserves or provision 
made for bad and doubtful debts in proceedings 
under Industrial Disputes Act—No contravention of 
Arts. 19(1)(c) and J4—Banking Companies Act (1949), 
S. 34-A — Constitutional validity. See Ibid, Art. 19 
(l)(c). AIR 1962 S C 171. 

• -Art. 14—Companies Act (1950), Ss.239 and 240 

—Validity—If violate Art. 14 — The classification of 
such persons as a different class is reasonable and 
founded on intelligible differentia. AIR 1958 S C 538, 
Rel. on; AIR 1959 Bom 320, Affirmed. Raja Narayanlal 
Bansilal v. Maneck Phiroz Mistrv, 63 Bom L R 251 : 
(1961) 1 Andb W R (SC) 73 : (1961) 1 Mad L J (SC) 
73:1961 Mad L J (Cr) 208: (1961) 1 S C J 353: (1961) 
1 S C A 531: (1961) 1 S C R 417: (I960) 30 Com Cas 
644 : AIR 1961 S C 29 (40, 41; (Pt C) (Pr 28). 

-Art. 14 — Reasonable classification—Companies 

Act (1956), S. 240 (5) — Validity — (Companies Act 
(1956), S. 240). 

If our law makes a distinction between the rights 
of persons who are examined under the provisions of 
the company law and the rights of persons under 
other laws, it cannot be said that that classification is 
without a rational basis. 61 Bom L R 220 : I L R 
(1959) Bom 952 : (1960) 30 Com Cas 72 : A I R 1959 
Bom 320 (324) (Pt E) (Pr 6) (DB). 

-Art. 14—Banking Companies Act (1949), S. 49-A 

—Validity —Not discriminatory under Art. 14. 

The object of the Banking Companies Act, 1949, is 
to control the business of banking in the paramount 
interests of the depositors and the various provisions 
of the Act, are all enacted with that purpose in view. 

The classification of a banking company, the Reserve 
Bank of India, the State Bank of India and the Co¬ 
operative Bank also functioning under another Act 
as not coming within the bar of S. 49-A is perfectly 
rational and is based on an intelligible differentia. 
The banking company referred to therein will be 
subject to the provisions of the Companies Act and 
also the provisions of the Banking Companies Act. 
Therefore those banking companies will be subject 
to control under the vaiious provisions of the Act 
designed to safeguard the interests of the depositing 
public. The Legislature has been treating the institu¬ 
tions referred to in S. 49-A as a class by themselves 
and have been dealing with them as such. Therefore 
the classification of tho^e institutions is -rational and 
based on intelligible differentia. 

Hence S. 49-A, Banking Companies Act, does not 
suffer from any infirmity under Art. ]4 of the Consti¬ 
tution. The power of exemption vested in the Central 
Government under S. 49-A of the Act though a dis¬ 
cretionary power, cannot be considered to be neces¬ 
sarily a discriminatory power and the abuse of poiver 
bv the Government will not be lightly assumed. AIR 
1958 S C 538 and 1960 S C J 029 ; A I R 1960 S C 
457 and 1955 S C J 163 ; AIR 1955 S C 191 and AIR 
1953 S C 950, Rel. on. ILR (1961) 1 Ker 551 : 1961 
Ker L J 725: AIR 1962 Ker 267 (285, 286, 287) (Pt C) 
(Prs 125, 128, 129, 130, 138). 


-Art. 14—Scope — Banking Companies Act, S. 38- 

(3) (b) (iii) — Validity — Does not contravene Art. 14. 
See Banking Companies Act (1949), S. 38 (3) (b) (iii). 
AIR 1961 Ker 26S. 

Court-fees Acts. 

-Art. 14—Constitutional validity of Cls. (4) to (8) 

of Art. 11, Court-fees Act(U. P.)—Contravene Art 14 
and are void after the Constitution. See Court-fees 
Act (1870)* Sch. 1, Art. 11 (U.P.). A I R 1957 All 207 
(DB). 

-Art. 14—Andhra Court Fees and Suits Valuation 

Act (7 of 1956), Sch. II Art. 3 (iii) (A) (2) (b) —Vali¬ 
dity — Article not discriminatory and obnoxious to 
Art. 14 of Constitution. 

It is only when people in like circumstances are 
not treated alike that the question of infringement of 
Art. 14 of the Constitution would arise. The Article 
does not prohibit a classification based on rational 
considerations having regard to the purpose which 
is sought to be achieved by the enactment. 28 Law 
Ed. 923, Dist. 

Article 3 (iii) (2) (b) of Sch. II of the Andhra Court- 
Fees and Suits Valuation Act makes no discrimination 
between one suitor and another who seeks to present 
an appeal against an order under Cl. 15 of the Letters 
Patent and as such is not obnoxious to Art. 14 of the 
Constitution. 1961 Andh L T 050 : (1961) 2 Andh 
W R 113: ILR (1962; Andh Pra 169. 

-Arts. 14 and 229 — Scope — Andhra Court Fees 

and Suits Valuation Act (1956)—Validity—Prescrip¬ 
tion of Court-Fees in regard to Writ petitions — If 
violates Arts. 229 and 14— Power of State Legis¬ 
lature. 

Where the competence of the State Legislature to 
prescribe a Court-fee of Rs. 100 in regard to w r rit 
petitions is questioned on the grounds that this law 
is not in conformity with the Constitution in that it 
violates Arts. 229 and 14 of the Constitution and 
that it is not also within the sphere of the State 
Legislature which could only enact laws in regard 
to administration of justice : 

Held, Art. 14 of the Constitution prohibits a State 
from denying to any person equality before law or 
equal protection of laws within the territory of India. 
While it forbids class legislation it does not prevent 
a legislature from making a reasonable classification. 

A complaint could be made only if persons pursuing 
the same remedy, i. e., instituting the same category 
of proceedings are treated differently in regard to 
the payment of court-fee etc. It is for the Legisla¬ 
ture to decide as to the rates of fees leviable in regard 
to various matters taken to a Court of Law. 

Power has been conferred specifically on State 
Legislatures by Entry 3 in List II to make laws in 
regard to fees in all Courts in the State. (1959) I 
Andh W R 85 : AIR 1959 Andh Pra 271 (273) (Prs 4, 

5, 6) (DB). 

-Art. 14 — Bombay Court-fees Act (36 of 1959), 

Sch. I, Art. 10—Does not violate Art. 14 of Constitu¬ 
tion. See Bombay Court-fees Act (36 of 1959), Sch. I, 
Art. 16. AIR 1962 Bom 106 (DB). 

•-Art. 14 — Discrimination — Entry 16, Sch. I, 

Bombay Court Fees Act of 1959— Validity. 

A person who applies to the Court under S. 06(2) 
of the Income-tax Act on the one hand and a person 
who applies to the Court under Art. 226 of the Con¬ 
stitution or S. 45 of the Specific Relief Act canrot be 
regarded as persons similarly situated. The relief in 
the two cases is not the same. The jurisdictions 
would be different and the nature of the reliefs 
claimed in the two cases is also different. The fact 
that the effect of the remedy may be the same is not 
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a determinative consideration. Hence, entry 16 'in 
Sch. I of the Court-fees Act of 1959 cannot be said 
to contravene Ait. 14 of the Constitution on the 
ground that the provision discriminates between the 
same class of litigants viz., persons who ask for relief 
only for mandamus and whose case falls under 
Sch. II (1) (f) of the Court-fees Act and on the other 
hand those who apply to Court under S. 66 (2) of the 
Income-tax Act. C. N. Bros. v. Commissioner of 
Income-tax, Ahmedabad, (1961) 2 Guj L R 227 : 
(1961) 2 Guj H C R 136 : A I R 1961 Guj 144 (150) 
(PtC) (Pr 23) (FB). 

Court of Wards Acts. 

—Art. 14 —U. P. Court of Wards Act (4 of 1912), 
S. 8 (1) (b). Discrimination on ground of sex only — 
Provision infringes Art. 14. See U. P. Court of Wards 
Act (4 of 1912), S. 8 (1) (b). AI R 1952 All 746 (DB). 

-Art. 14 — Reasonable Classification — Punjab 

Court of Wards Act (2 of 1903), S. 5-Validity. 

It cannot be said that classification for the pur¬ 
poses of protection of land revenue or the protection 
of persons incapable of managing the estates, levying 
illegal exactions on the tenantry or land owners having 
habits of wasteful extravagance is not a reasonable 
classification. Case-law discussed. 55 Pun L R 279 : 
ILR (1953) Punj 279 : AIR-1953 Punj 30 (37) (Pt E) 
(Pr 45) (DB). 

[Overruled on another point in A I R 1963 Punj 9 

(FB).] 

-Art. 14 —Scope — Section 55 of Rajasthan Court 

of Wards Act (1951), not ultra vires. 

There is a reasonable basis of classification inas¬ 
much as the State ‘takes over the superintendence 
when the Court of Wards Act is applied to the estate 
of a particular jagirdar. As the State is looking after 
the property oi the jagirdar the same considerations 
which apply to giving of notice under S. 80 of the 
Code of Civil Procedure to the State apply to the 
Jagirdar whose estate is under the superintendence of 
the Court of Wards. Thus a reasonable basis for 
classification exists and S. 55 is not hit by Art. 14 of 
the Constitution. 1956 Raj L W 483 : I L R (1957) 
7 Raj 229 : AIR 1957 Raj 73 (75) (Pt C) (Pr 10) (DB). 

District Boards Acts. 

-Art. 14 — U. P. District Boards Act (10 of 1922), 

S. 115 (J) — Portion of S. 115 (1) violates Art. 14 — 
Such invalid portion can be separated from other 
portion. See Ibid, Art. 13. AIR i960 All 382. 

-—Art. 14—Madras District Boards Act (14 of 1920), 
Ss. 79, 86 and 111— S. 79 does not violate Art. 14 of 
Constitution on ground that right of appeal is discri¬ 
minatory — Nor is discretion in regard to choice of 
persons for exemption under S. Ill unguided by any 
rules—Lessee having agreed to pay cess High Court 
could not exercise extraordinary jurisdiction even if 
levy of cess was not valid. See Madras District Boards 

Act (4 of 1920), S. 79. A I R 1963 Andh Pra 288 
(DB). 

-Art. 14—-Jaipur District Boards Act (33 of 1947) 

— Validity—Act does not offend Arts. 13 and 14. AIR 
1955 N U C (Raj).4636 (DB). 

Electricity Act. 

-Art. H—Electricity Act (1910), S. 37 — Rules 

under, R. 45 —Notification under, U. P. Government 
Notification No. 877/- E 1-86-1938, D/- 2-8-1942, 
Cl. 21 — Cl. 21 violates Arts. 14 and 19 (1) (g) 0 f the 
Constitution. See Electricity Act (1910), S. 37. AIR 
1960 All 87. 

-Art. 14 ~ Sections 4 and 5 of Electricity Act 

(1910) — Validity— Provisions do not violate Art. 14 
of the Constitution. 


In order to sustain a plea of discrimination based 
upon Art. 14, a party will have to satisfy the Court 
about two things, namely (1) that he had been treated 
differently from others and (2) that he has been diffe¬ 
rently treated from persons similarly circumstanced 
without any reasonable basis. AIR 1964 SC 1179. 
Rel. on; AIK 1961 S C 552, Distinguished. 

Even in respect of an undertaking which is pur¬ 
chased by exercise of the option under S. 6, as pro¬ 
vided under sub-s (4)of S. 7-A of the Electricity Act, 
the purchase price shall be the value as determined 
as per sub ss. (1) and (2) of S. 7-A. But in respect of 
such undertakings, by virtue of the proviso to sub- 
s. (4) of S. 7-A, the licensee will get an additional 
amount, not exceeding 20% on the value, on account 
of compulsory purchase. That proviso does Dot apply 
to a case of sale under S. 5 (1). Therefore, the dute- 
rence in the matter of computation of the market 
value between an undertaking which is purchased bv 
exercising the option under 5. 6 and an undertaking 
which is directed to be sold under S. 5, consists in, 
the fact that in the latter class of cases the licensee is 
not given a right to anything over and above the 
market value faxed under sub-ss. (1) and (2) of S. 7-A. 
In the Electricity Act there is a broad distinction, 
between persons whose undertakings are purchased by 
virtue of the option, and persons whose undertakings 
are to be sold by virtue of the revocation of the 
license. There is the further fact that among persons, 
similarly situated namely w-hose undertakings are 
directed to be sold after revocation of the license, no 
discrimination at all is made. Obviously the legisla¬ 
ture did not want the licensee whose license is revoked 
under 8. 4 (1) to be placed on a par, in the matter o5 
payment of additional amount upto 20% with licen¬ 
sees whose undei taking is compulsorily purchased by 
exercise of option. Being a compulsory purcha f e this 
additional amount is a solatium. Otherwise a licensee- 
can commit wilful default and force the Government 
to take action under S. 5 (1) and claim full comoen- 
sation. That is not the intention of the Legislature^and 
the distinction is based on a rational basis. Therefore. 
Ss. 4 and 5 of the Act are not violative of Art 14 of the 
Constitution. ILR (1965) 1 Ker 57S : 1965 Ker L T 
561: 1965 Ker L J 548: AIR 1965 Ker 253 (263 °64 v 
(Pt A) (Prs 37, 39, 4U) (DB). ’ ' 


summoni ties aci ana control Orders. 
A rt U\ 14 .T Iron and SteeI Control of Produc- 


7 --- -- -- w Ul JLI CMj UL- 

tion and Distribution Order (1941), Cl 11-B—Noti 
fication Dated July 1, 1952 — General conditions 
appended to Notification are not discriminatory— 
There is no element of unfair or irrational discrimina¬ 
tion to attract Art. 14 of the Constitution. Bhacrwati 
Saran v. State of U. P., 1961 Mad L J (Cri) 485*11961V 

BM^D)»“ L,M - «“ >S 


Art. 


i\on-ierrous 


(1958) Cls. 3 and 4- Validity-Clauses amount tot/ 
asor.able restrictions within Arts. 19 (5) and in fit 

the Constitution-Principles not discriminatory but 
not complying with S. 3(5) or 3(6) of Act 10 of 1935- 
Held invalid. See Non-ferrous Metal Control OrvW 
(1958), Cls. 3 and 4. AIR I960 S C 430. 

•-Art. 14 — Essential Commodities Act S 'i 

Sugar (Control) Order (1955), Cl. 5 - Notification 
under D/- 30-7- 1958 fixing ex factory sunm ! 
Punjab, U. P. and Nortf, Bihar TfoVte 

Art. 14. See Essential Commodities Act M953* c * 
AIR 1959 SC 626. 3 - 


Art. 14 — 


Exemption under CL (4) of rv,n 
Cojitro! Order (1950) in favour of certain association 


— Discrimination. 


•Hedging in cotton trading like insurance and ban 

king requires experience and stability; also, it so 
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vitally affects the welfare of a large section of the 
peopie of India and India’s economic stability in 

world markets that it cannot be lightly entrusted to 

inexperienced hands. Where therefore the Textile 
Commissioner in his discretion exempts certain Asso¬ 
ciation which had been dealing with such contracts 
ior twenty years from the prohibition under the 
Cotton Control Order, 1950; a recently formed asso¬ 
ciation cannot ’complain that it is discriminated 
agamst within the meaning of Art. 14 of the Consti- 
oition further, when the two associations cannot be 
be said to be on a footing of equality no question of 
discrimination under Art. 14 can arise. Madh. B 
cotton Association, Ltd. v Union of India, AIR 1954 
S C 634 (636) (Pt B) (Pr 13). 


—-Art. 14-Licensed dealer in cotton bales directed 
under CottoD Control Order to hand over cotton to 
particular mill—There is no question of denial of 

right of equality. AIR 1952 Ajmer 56 (2) (57) (Pt B) 
(Pr 6). 

T“7 Art ‘ p * FoodgraiDS Movement Control 

Order (1949', Cl. 3(vii)—Constitutionality—Provisions 
not unconstitutional. See U. P. Foodgrains Movement 
Control Order (1949), Cl. 3 (vii). AIR 1953 All 545 
\ DB) • 

Art. 14 — Reasonable classification — Essential 
Commodities Act (1955), S. 3—Order, dated 11th 
November, 1957—\ r alidity of. 

There can be a valid classification of distributors as 
co-operative societies and other dealers. The Co¬ 
operative Societies are comprised of members who 
are tobacco cultivating ryots. While in the case of 
the Co-operative Society, profits would ultimately go 
•to the members, in the case of a private dealer profits 
would go into his own pocket. There is therefore a 
reasonable basis in the order dated 11th November, 
1957 for the classification, which has a rational 
relation to the object sought to be achieved the object 
being in this case the promotion of the interests of 
the cultivating rvots. The classification is not bad as 
•contravening the provisions of Art. 14 of the Consti¬ 
tution. 1958 Andh L T 587. 

-Art. 14—West Bengal Rice Mills Control Order 

<1949) Cl. L5—Clause does not infringe Art. 14 of the 
Constitution and is not unconstitutional. See West 
Bengal Bice Mills Control Order (1949), Cl. 15 AIR 
1951 Cal 90. 

-Arts. 14, 19 (1) (g) and (6) and 226—Validity of 

order directing retail dealers in cloth to carry on 
•tous'ness through co-operative societies — (Himachal 
Pradesh Cotton Cloth Dealers Licencing Order, ] 948). 


(iv) that the restriction imposed by the order was 
both reisonabie and in the interest of the general 
public within the meaning of Art. 19 (6). 

(v) that the petitioner was not entitled to any relief 
un h def Art. 226 even though the power in exercise of 
which the restriction was imposed may have been 

capable of being exercised unconstitutionally, unless 

ATR a iQ-? !"- fa ^ it .^' as exercise d arbitrarily. 

K. f, U) ' ' 49> m ° IP ' ! 20 ’ ”• 


:— A /. ls - 14 and 132 (U—Equality before law-Pre. 
fereunal treatment to “consumer quota holders” — 
Cotton Textiles (Control) Order (1948), Cl. 30. 

There is nothing in the Constitution which pre¬ 
cludes a classification even by bodies other tlian the 
legislature. HaviDg regard to the wide definition of 
4 W lrl ‘‘\rt. 13 (3) as including any rule, regulation 
and notification having the force of law, it is obvious 
that any method of distribution which the State 
adopts in pursuance of a Control Order should not 
contravene the provisions of Art. 14. There is 
nothing in the classification adopted in the All India 
l arn _Distribution Scheme which contravenes the 
principles laid down in 1951-2 M L J 141 It is true 
that one way of distribution among several consumers 
is hy adopting the pro rata basis. But that basis 
need Dot at ways be the most equitable basis. This 
basis has been to a certain extent adopted so far as 
the new entrants are concerned. But consumers of 
long standing who had, during the normal years and 
during the first control period, managed to obtain 
standing contracts directly with the mills and who 
had b;en more or less continuously iD the trade were 
apparently considered to deserve a preferential treat, 
raent. Such a view is not unfair or discriminatory. 

It cannot also be said that this basis has no reason, 
able and just relation to the object sought to be 
attained, namely, a ptoper distribution of yarn. 
Thus the preferential treatment accorded to “con¬ 
sumer quota holders” caDnot be held to be discri¬ 
minatory and in contravention of the principle 

underlying Art. 14, especially taking into considera¬ 
tion the fact that the total number of bales allotted 
to these “consumer quota holders” which includes 
consumers of different classes is only 1850 out of the 
aggregate allotment to the Madras State of about 
16000 to 18000 biles. Leave to appeal to the 
Supreme Court was granted under Art. 132 (1) of the 
Constitution, as this involved a substantial question 
ot law concerning the interpretation of the Consti¬ 
tution. 1951-2 M L J 141, Foil ; 338 U S 604, Rel. 
on. (52) 65 Mad L VV 297: 1952-1 Mad L J 532 : 

AIR 1952 Mad 715 (717, 718) (Pt A) (Prs 6, 7, 9, 11) 

(DB). 


The petitioner was doing cloth business under a 
a retail dealer’s licence issued under the Himachal 
Pradesh Cotton Cloth Dealers Licensing O.der. Sub- 
seouentiy, the petitioner and other retail dealers were 
intormed by order of the State Authority concerned 
that the work of distribution of cloth had been trans¬ 
ferred to Co operative Societies and in future they 
will not be permitted to do the business unless they 

joined one of the existing Co-operative Societies or 

formed one in accordance with law. 

Held (i) that as the right of doing c’oth business 
was still capable of being exercised despite the order, 
there was no total deprivation of the right but only a 
restriction in the exercise thereof. 

(ii) that the petitioner could not ask the Court to 
adjudicate upon his rights on the basis that the cloth 
situation in the country had improved. 

(iii) that the order did not contravene Art. 14 a n d 
the petitioner was not denied equality before the law. 


Art. 14— Equality before law — Exclusion from 
list of ‘‘Consumer quota holders.’ 1 

Where some of the master-weavers, though they 
were getting supplies direct from the mills during 
the basic period of 1940-42, were excluded from the 
list cf “consumer quota holders” because they ha J 
not been doing business in the first control period, 
there is nothing unreasonable in this policy of tire 
Government. Such persons ought to be reallv in¬ 
cluded among the new comers. ( 52) 65 Mad L VV 
297 ? 1952-1 Mad L J 532 : AIR 1952 Mad 715 (71S) 
(Pt b; (Pr 13) (DB). 

——Art. 1 i— Scope— Sugarcane Control Order (1955), 
Cl. 4 (a) — \ alidity — Delegation of powers it un¬ 
limited. See Sugarcane Control Order (1955 , Cl. 4 
(a). AIR 1959 Pat 403 (DBj. 

-Art. 14 — Reasonable classification — Retail and 

wholesale distribution of sugar entrusted toco-opera¬ 
tive societies to the exclusion of other licensed 
dealers—Such distribution amounts to discrimination 
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— Essential Commodities Act (1955), S. 3 — Punjab 
Civil Writ No. 1427 of 1963, Foil. 1964 Cur LJ 

*17 : AIR 1965 Punj 410 (411) (Pt A) (Prs 4, 5) ;) 

• • 

-Arts. 14, 19 — Rajasthan Gram and Barley 

^Regulation of Distribution) Order (1964)— Validity 
—Order does not contravene Arts. 14 and 19. 

Under the Rajasthan Gram and Barley (Regulation 
of Distribution) Order, 1964 such arbitrary powers 
as would be violative of Art. 14 of the Constitution 
oave not been placed in the hands of the State 
Government. In the first place as the power of 
giving permission in writing has been given to the 
State Government itself and not to any subordinate 
a L^k° r ^’ the Court cannot readily presume the 
abuse of power and secondly the exercise of discre¬ 
tion bv the State Government is to be guided by the 
policy behind the Essentidl Commodities Act and the 
Order, viz., that ot maintaining the available sup¬ 
plies of gram and barley in the State of Rajasthan. 
The or-^er does not contravene Art. 14. Article 19 
of the Constitution has also not been infringed. The 
restrictions have been imposed by law and as the 
Act declares it has been passed in the interest of the 
general public. I L R (1965) 15 Raj 6S4 : 1965 Raj 
L W 49S : AIR 1966 Raj 105 (DB). 

Foreign Exchange Regulation Act. 

• -Art. 14 Section 23 (1) (a), Foreign Exchange 
Regulation Act does not offend Art. 14 — Power of 
transfer under S. 23D is not unguided or arbitrary. 
See Foreign Exchange Regulation *Act (7 of 1947), 
S. 23 (1) (a). AIR 1962 S C 1764. 

-—Art. 14 — Ss. 23 (1) (a) and 23D of Foreign Ex¬ 
change Regulation Act violate Art. 14 and are ultra 

virej. 

The power which is vested in the Director of 
Enforcement under Ss. 23 and 23© of the Foreign 
Exchange Regulation Act as modified up to 1-7.59, 
is unfettered aod enables him to pick and choose one 
offender out of a number of similarly circumstanced 
offenders for being proceeded against under one or 
other of the two modes now obtainable. The oppor¬ 
tunities open to an offender to defend himself must 

vary according as he is tried by a Court or is pro¬ 
ceeded against by the Director. For the same offence 
an offender may only be fined whereas another may 
be punished with imprisonment as well as with fine. 
Section 23 (1) (a), therefore, offends against Art. 14 
and is ultra vires the Constitution. That being the 
position, the relative provisions of S. 23D must also 

be condemned. A I R 1962 Cal 590 (590) (Pt A) 

(Pr 4) . 

[Reversed in AIR 1906 S C 1200.] 

Forward Contracts (Regulation) Act. 

• — V. 1 * 14 ~ Forward contracts — Regulation or 

prohibition of — Selection of commodity by Govern¬ 
ment for purpose_of regulation, etc. — Notification 
issued under S. 15 of the Forward Contracts (Regu¬ 
lation) Act, 1952-Valid. v 

The selection of the commodity (in this case, gur) 
tor the regulation of forward trading in it or of pro¬ 
hibition of such trading can only be left to the 
Lovern nent and the purposes for which the power 
is to be used and the machinery created for the in¬ 
vestigation by the Act furnish sufficient guidance as 
to preclude any challenge on the ground of a viola¬ 
tion (K Art. 14 of the Constitution. And this is 
equally so regarding the selection of the time at 
which the notification under S. 15 (1) might take 
place. Raghubar Dayal Jai Parkash v. Union of 

(Pt D) P 9 20) 2 S C J 445 : AIR 1962 S C 2(53 (272) 


•-Art. 14 and Art. 19 • 

Zulation) Act (1952), S. 10 

[Vol. 3.] Fn. D. 77. 


Forward Contracts (Re- 
Notification issued under 
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S. 15 — Consequence of — Closing out of contract by 
operation of notification — Power vested in Govern¬ 
ment to fix rates at which differences are payable — 
Power so vested is valid — ft is not open to attack 
either as excessive delegation of legislative power or 
as an infringement of Art. 14. Raghubar Dayal Jai 
Parkash v. Union of India, (1962) 2 S C J 445 : AIR 
1962 S C 263 (275, 276) (Pt C) (Pr S :29, 30, 31). 

/ 

-Art. 14 — Forward Contracts Regulation Act 

(19o2), Ss. 20, 27, 15, L — Validity —Unrestricted 
power of discrimination not conferred — No violation 
of Art. 14. See Forward Contracts Repulation Act 
(1952), S. 26. AIR 1959 Cal 89. 

[Reversed on another point in AIR 1963 S C 90.] 
Insolvency Acts. 

-Art. 14 — Discrimination — S. 9 (e), Presidency 

Towns Insolvency Act — If void — Difference in 

S. 6 (e), Provincial Insolvency Act — Reasonable 
classification. 

The fact that under Cl. (e) of S. 9 of the Presidency 
Towns Insolvency Act, it is sufficient cause for ad¬ 
judicating a person insolvent if his property remains 
under attachment for a period of twenty* one days 
whereas under S. 0 (e) of the Provincial Insolvency 
Act the attached property of the debtor has to be 
sold in execution of a decree for the payment of 
money before the transaction can be considered to be 
an act of insolvency, would not amount to discrimi¬ 
nation, and a denial of equality before the law and 
the benefit of equal laws to persons residing in or 
carrying on business within the presidency towns 
The entire economical structure and the tempo of 
life in Presidency Towns (Madras) and those outside 

different. The distinction between the provisions 
is therefore one which can be treated to a just 
rational and reasonable classification. Section 9 (e)’ 
Presidency Towns Insolvency Act is not therefore 
ultra vires on the ground that it is hit by Art 14 

70 Mad L W 367 : A I R 1957 Mad 403 (404 405) 
(Pt C) (Prs 2, 4) (DB). V ’ 

~ Ar ^ I4 7 Scope - Provincial Insolvency Act, 

S. 44—Validity—Preferential treatment—Sovereign 
prerogative. 

The Provincial Insolvency Act has been enacted 
by the Provincial Legislature in exercise of powers 
analogous to police powers. The prerogative of the 
Sovereign to preferential treatment over all other 
creditors has been recognised from early times In 
India the priority of taxes in bankruptcy is not predi 
cited upon the prerogative of the Crown, but depends 
exclusively on statutory provisions. 

In S. 44 of the Provincial Insolvency Act, the 
Legislature has classified debts for the purpose of 
Priority and has accorded a favoured position to 
debts due to the State. That section is designed to 
carry out a public purpose ; it operates uniformly on 
all persons in the State; it is applicable to all persons 
in like circumstances; it does not subject individuals 

to an arbitrary power; it does not discriminate against 
some and in favour of others. A statutory provision 
of this kind cannot be regarded as violative of the 

consLtutional provision relating to equal protection 
of the laws. ILR (1957) Punj 310 : 59 Punj L R 35 
AIR 1957 Punj 150 (152) (Pt C) (Pr 5) (DB)! 5 

Insurance. 

• Art. 14 — Transfer of business of insurance 
company to another insurance company-Comnanv 
in general meeting agreeing to the transfer-Sanction 
to transfer accorded under S. 36, Insurance Act- 
Sanction is given in best interest of policy-holders 
and on initiative of companies concerned — There is 

no violation of Art. i4. Sbyamapada Chakrabertty v 
Controller of Insurance Government of India, (1962) 
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32 Com Cas 258 : (1962) 1 Ker L R 493 • (1962) 2 

fpr ll!. 62 : AIR X962 SC 1355 (1358 1359) (KF, 


n*±. t ili"> ,fe «l nsurance Cor P°ration Field 
Ofhcers; (Alteration of Remuneration and other Terms 

8 ?d Conditions of Service) Order (1957), Cl. 2 (c)— 

F , eld oftcer-Who ls-Includes inter alia Superinten- 

ent of Agencies Discrimination—Definition not 

ultra vires of Life Insurance Corporation Act (1956) 

or illegal under Art. 14 of Indian Constitution (1950) 

Lien on transfer is not lien on particular post when 

none is held before transfer. See L. [. C. Field Officer 

(Alteration of Remuneration and Other Terms and 

1964 CaT388 £ SerV ' Ce) ° rder (1957, ’ CL 2 AIR 

Jail Manual. 

•- ,rt - 14— Punjab Jail Manual, Paras. 571.575— 

Separation of prisoners for maintenance of jail disci, 
pline — Paia._ 575 not violative of Art. 14 — Power 
under para. 575 held exercised with mala fides and 
separate confinement of petitioner held illegal Ranbir 
Singh v. State of Punjab, 1962(1) Cri L J 489 : AIR 
1962 S C 510 (513, 514, 515) (Prs 7, 13, 14, 15). 

—Art. 14-Prisons Act, S. 52, is not hit by Art. 14 
See Prisons Act (1894), S. 52. 1960 Cri L 1 203 : AIK 
1960 All 124 (DB). 

-Arts. 14, 20—Punjab Jail Manual, Paras. 571 to 

575 — Provisions for separation of prisoners for jail 
management—Not unconstitutional. 


An examination of the provisions of the Ordinance 
./j 181 the classification is based on a perfectly 

the object intended to be achieved by the Ordinance 

Even assuming that the Ordinance has given a d£ 
cretion io the Government to make a selection out of 

TJ'JT 0 ™ wh ° committed offences under S. 3 of 
the Ordinance the discretion of the Government 

Shagoo v°Thp „“ nC0n £ r ®l |ed or unguided. Rehman 
i l cor v '^' le ^ate of Jammu and Kashmir, 1958 Cr 

3 3 !34 35) (?B) }&K29 (35> 36) (Pt F) (Prs a1 ’ 

FnZT A I t ' ^'^crimination—Jammu and Kashmir 

Enemy Agents Ordinance-If void as discriminatory 
legislation. See Jammu and Kashmir Enemy Agents 

f&K 29 C (FBj. 2005) ’ S ' 5 ’ 1958 Cf LJ 885 ’ AIR 195S 

Land revenue. 


• ~Ti rt 14—Validity of S. 13,Proviso, Bombay City 
Land Revenue Act (2 of 1870) - No violation of 

ee D Bombay C ty Land Revenue Act (2 of 
1870), S. 13, Proviso. AIR 1956 S C 20. 

F^ rt *i^i~”^™ dbra P ra Besh Land Revenue (Assess*" 
ment and Cess Revision) Act (22 of 1902), Ss. 3 to 5- 

a a ? e A nC I ed 1 „ by Andhra Act (23 of 1902), Ss. 3 to 5 
offend Arts 14 and 19 (1) (f) of the Constitution See 
Andhra Pradesh Land Revenue (Assessment and Cess 
Revision Act (22 of 1902), S. 3. (1965) 2 Andh L T 


Para. 575 of the Jail Manual is not repugnant to 
Arts. 14 or 20 of the Constitution and is not uncon¬ 
stitutional. It is true that Paras. 571 to 575, which 
provide for sepiration of individual prisoners for 
purposes of jail management, may be abused in a 
given case, but that by itself does not necessarily lead 
to the conclusion that they are liable to be struck 
down as unconstitutional. Para. 575 of the Jail 
Manual does not placeanyone under any disadvantage 
arbitrarily or in circumstances which do not admit of 
a reasonable justification for a different treatment. 
This para rests on differences, which are pertinent 
to the subject in respect of which the classification 
has been made in it. Prima facie, this appears to be 
reasonable and also necessary. 63 Punj L R 586 : 
1961 (2) Cr L J 687 (2) i ILR (1901) 2 Pudj 693 i 
AIR 1961 Punj 524 (527) (Pt B) (Prs 8, 9). 

Jammu and Kashmir Enemy Agents Ordinance. 

® > Art. 14 Jammu and Kashmir Enemy Agents 
Ordinance No. 8 of S. 2005, is not discriminatory— 
It does not violate Art. 14. 

The Jammu and Kashmir Enemy Agents Ordinance 
is not discriminatory and therefore it is not violative 
of Art. 14 of the Constitution. The ‘enemy’ and 
‘enemy agent’ as described in S. 2 of the Ordinance 
are a clearly defined class of persons and give rise to 
a reasonable classification for the purpose of the 
Ordinance. The classification is reasonable and is 
founded on an intelligible differentia which distin¬ 
guished persons brougnt under the Ordinance from 
others. AIR 1958 S C 538, Foil. Rehman Shagoo v 
State of J. & K., I960 Cr L J 126 : 1960 S C J 172 : 
ILR (1959) Punj 1955 : (1960) 1 SCR 680 : AIR 
1960 S C 1 (4, 5) (Pt A) (Pr 9). 

• — Art. 14 — Reasonable classification — Jammu 
and Kashmir Enemy Agents Ordinance—Validity of. 

Article 14 forbids class legislation but does not 
forbid reasonable classification for the purpose of 
legislation. The mere fact that there is difference in 
procedure in the Criminal P. C. and in the Jammu 
and Kashmir Enemy Agents Ordinance is a matter of 
no consequence if it is found that there is valid classi¬ 
fication. A discrimination not only by the substantive 
law but by a law of procedure is also condemnable 


X A 1 V 
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r i. v "vr , ^ivviiuuuauuu uciwren ae- 

laulter in Bombay and one outside-Defaulter has no- 

9*y Land Revenue Act (2 
/ 1 QK s ‘ \ll as amended b y Act 47 of 1954). ILR 

(ly^o) bom loo. 


.I* (UJ ana (ej, zo, 21-Bevenue 
Recovery Act (1890), $ s . 3 (2), 5 - Constitu. 
tiODal validity—Power of Revenue Authorities to 

determine arrears due and issue certificate—Whether 

?£ S ^ ute ® nd uncontrolled—No violation of Arts. 14 
19, 20 and 21. * 

S. 3 (2) and S. 5 of the Revenue Recovery Act, are 
not ultra vires as offending against Art. 19 (I) (d) and 
(e) and Arts. 20,21 and 14 of the Constitution. 


The proceedings contemplated both under S. 3 and 
b. 5 ot the Act are proceedings in the nature of exe* 
cut ion or realization proceedings and, therefore, the 

Collector in issuing the certificate or in realizing the 

amount stated therein, acts as an executing authority, 
which cannot go behind the certificate or re-open 
such a certificate. It is for this reason that the 
contents ot the certificate have been made conclusive. 

What is made conclusive is the amount found due 
irom the accounts maintained by the officer, or where 
the amount is fixed by the Collector, from the revenue 
accounts, as the case may be. Neither S. 3 nor S. 5 of 
r G lAcfconfers any power either upon the Collector 
ot the District or a public officer, other than the 
Collector, to ascertain or fix the amount due by a 
defaulter as arrears of land revenue. 

The right of fixation of such amount either by the 
public officer or the Collector, as the case may be. 
therefore cannot be challenged under S. 3 or S. 5 of 
the Revenue Recovery Act. It would have to be 
challenged under some other provision-either under 
the Land Revenue Code or under the Forest Act 
where the debt due is on account of the forest 
produce. 

A certificate issued under S. 3 of the Revenue 
Recovery Act can be challenged by a suit as provided 
for by S. 4 of that Act and in such a suit the plaintiff 
would be entitled to challenge his liability either 
wholly or in part, although the certificate issued 
under S. 3 of the Act is made conclusive in respect oL 
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the contents thereof. An order passed under the 
provisions of Chapter 11 of the Land Revenue Code 
can also be challenged in appeal as provided for by 
Ss. 203 and 204 of the Code. It is true that in a case 
falling under S, 5 of the Revenue Recovery Act, it 
would be the public officer, other than the Collector, 
who would ascertain and fix the amount due by a 
defaulter. It is also true that under S. 149 ol the 
Land Revenue Code, a statement of account certified 
by the Collector is made conclusive about the con¬ 
tents thereof. But this fact alone cannot render either 
S. 3 or S. 5 of the Revenue Recovery Act ultra vires. 

S. 3 and S. 5 of the Revenue Recovery Act must be 
looked at from the point of view of the object of that 
Act. The object of the Act is to make better provi¬ 
sion for the realization of arrears of land revenue 
without having recouise to protracted litigation. It is 
from that point of view that the Act provides, just 
as S. 149 of the Land Revenue Code provides, that a 
certificate or a statement of account certified by the 
Collector showing a certain amount due would be 
conclusive. Thus a special rule of evidence giving 
conclusiveness to these documents h provided tor by 
the Act. Such a provision in no sense can be said to 
be in violation ot the subject’s fundamental rights. Jn 
a sense, when a subject enters into a contract with the 
Government and the subject-matter of the contract is 
one touching the land revenue or the arrears of land 
revenue, it can be said that iD view of these provisions 
that he had agreed that the accounts maintained either 
by the public officer, other than the Collector, or 
the Collector, shall be conclusive and binding upon 
him. in this sense, no question that such a provision 
is ultra vires as offending against any of the funda¬ 
mental rights of the subject can arise. Yet notwith¬ 
standing the conclusiveness of accounts and the 
certificate, there is a right to sue under S. 4 of the 
Revenue Recovery Act and a right of appeal under 
Ss. z()3 and 204 of the Lana Revenue Code. It is no 
doubt true that if a suit were to be filed as contem¬ 
plated by S. 4 of the Revenue Recovery Act, the suifor 
would have to deposit an amount equivalent to the 
arrears of land revenue and to that extent his right to 
sue has been hampered. But such provisions are found 
in several revenue and fiscal Acts, ft is, therefore, not 
possible to accede to the contention that the powers 
conferred on the Collector in issuing a certificate are 
unbridled or absolute or that the sections impugned 
are bad because of any usurpation of power by" the 
executive officers or that these sections are in any 
sense in violation of Art. 19 of the Constitution. 

The detention and arrest of the defaulter by reason 
of the powers conferred upon the public officer or 
the Collector, as the case may be, do not; violate 
Art. 19 (I) (d) or Art. 21 of the Constitution. J here 
can be no violation of a fundamental right under 
Art. 21, where there are statutory provisions under 
which a warrant of arrest can be issued for the 
recovery of arrears due to Government and where such 
provisions constitute a procedure established by law. 

Nor does the authority of the public officer or 
the Collector to ascertain the arrears amount to dis¬ 
crimination within the meaning of Art. 14. AIR 1950 
S C 20, Foil. (1962) 3 Guj L R 666. 

Art. 14—M. B. Land Revenue Code f 20 of 1959), 

S. 164 (As stood before Amendment of 1961) — Con¬ 
stitutionality—Section making no classification in 
regard to its applicability and effect—Section cannot 
be assailed as discriminatory. AIR 1960 S C 547. Rel 
on. 1964 Jab L J 663 : 1965 M P L J 150 : AIR 1966 
Madh Pra 11.(13) (Pt D) (Pr 6) (DB;. 

-Art. 14—Classification — Madras Land Revenue 

Surcharge Act, 1954— Madras Land Revenue Addi¬ 
tional Surcharge Act (30 of 1955)—Validity. 


S. 3 of the Act 19 of 1954 exempted landholders 
paying less than Rs. 500 as revenue from surcharge. 
Infixing the rates the slab system was adopted under 
which the rate of surcharge progressively increased 
from two annas to eight annas on each rupee of the 
land revenue paid. The classification for taxation on 
the oasis of the personal Qualification which is almost 
universal cannot be held to be illegal. The Land 
Revenue Surcharge Acts of 1954 and i955 could not 
be validly challenged as contravening Art. J4 of the 
Constitution. 72 Mad L VV 536 : ( j959) 2 Mad L 1 
344: ILR (1959) Mad 1073: AIR 1960 Mad 543 (547) 
(Pt B) (Prs 10, 12). 




remission or janci revenue — 


No question ot fundamental right. 

The question of remission of land revenue should 
not be considered from the point of view of funda¬ 
mental rights and no question of classification - could 
arise in such a matter. 72 Mad L VV 536 : (195Q) 2 

Mad L J 344: ILR (1959) Mad 1073 : AIR I960 Mad 
o43 (548) (Pt C) (Pr 14). 

~ Art - i^-Madras Revenue Recovery Act (2 of 
1864), S. o2—\ alidity. 

The clause in S. 52, namely, “and all sums due to 
the i rovincial Government including compensation 
lor any loss or damage sustained by them ia conse¬ 
quence of a breach of contract” discriminates the 
btate from any other person in the matter of realising 
a debt. But the said act of discrimination can be 
justified on the basis of a reasonable classification 

i he impugned clause does not-preclude the affected’ 

party from getting his rights decided in a Court of 
Jaw. S. 59 of the Act saves such right. The provi- 
sions of Ss. 52 and 5^J attempt to reconcile the pira 
mount interests and duties of the State with the just 
rights of private individuals. The classification there 
fore is not arbitrary. There is reasonable basis for the 
classification, having regard to the obvious differences 
between the State and the private individual in their 
relation to the object underlying the impugned legis¬ 
lation. The classification is based upon differences 
pertinent to the subject in respect of, and the purpose 
lor which it is made. 69 Mad L VV 678 • M95fi) 2 
M L J 185 i ArR 1957 Mad 23 (24) (Pt A) (Pr 4) 

Majority Act. 

— A jt: 14_A PP 1 . icabilit y,-¥ a)0rit >' Act (9 of 1875), 

3. 3— Discrimination made between two classes of 
persons by S. 3 of the Majority Act does not violate 
Art. 14 of the Constitution. See Majority Act (9 nf 
1875). S. 3. AIR 1951 Pat 570 (DB). 1 

Markets Acts. 


—Art. 14 - Applicability - Notification under 
Madras Commercial Crops Markets Act (1933)—Held 
not violative of Art 14 of Constitution. See Madras’ 
Commercial Crops Markets Act (20 of 1933) S 9 
AIR 1964 Andh Pra 410. ' “ 1 


-Art. 14 — Provisions of the Hyderabad Markets 

Act, do not contravene Art. 14 of the Constitution — 
Application of the Act to cities of Hyderabad and 
Secunderabad satisfies test of permissible classify 
tion. See Hyderabad Markets Act (2 of 1939 f \ c i" 
AIR 1964 Andh Pra 373 (DB). *' 1# 

—, Art ‘ 14—Madhya Pradesh Agricultural Produce 
Markets (Validation) Act, 1902 (12 of 1962) S 3 — 
Section doe, not contravene Art. 14 of the Const,t„ 

tl0D : 8ee Madhya Pradesh Agricultural Produce 

Markets (Validation) Act, 1962 of 1902) S 3 Am 

1965 Madh Pra C (DB). h 3 ‘ AIK 

-Art. 14 — Madras Commercial CroDS Marine 

Act, 1933—Validity—If infringes Art. 14. ketS 

The object of the Madras Commercial Crops 
Markets Act is to give protection to the producers of 
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commercial crops and the Government could validly 
apply that Act, to begin with, to ihe selected areas. 
It cannot be said that there is infringement of Art. 14 
of the Constitution. (1960) 1 Mad L J 298 : 72 Mad 
L W 752 : I L R (1960) Mad 171 : I960 Mad W N 
734 : AIR 1960 Mad 160 (168, 169) (Pt G) (Pr 21). 

Art. 14—Validity of Madras Commercial Crops 
Markets Act (20 of 1933). Sec Madras Commercial 
Crops Markets Act (20 of 1933), S. 5 (4) (a). AIR 1954 
Mad 621 (DB). 

-Art. 14—Discrimination in favour of co-operative 

societies — Validity of S. 5 of Madras Commercial 
Crops Markets Act (20 of 1933). See Madras Commer. 
ciai Crops Markets Act (20 of 1933), S. 5. AIR 1954 
Mad 621 (DB). 

-Art. 14 — Notification under S. 4, Madras Com¬ 
mercial Crops Markets Act (20 of 1933) — Grievance 
on ground that Government notified some areas and 
left out some—Objection on this ground, not placed 
before Government - Merchants in notified area can 
have no grievance. See Madras Commercial Crops 
Markets Act (20 of 1933), S. 4. (1954) 1 MLJ 117 : 
AIR 1954 Mad 621 (DB). 

-Art. 14 — Scope — Madras Commercial Crops 

Markets Act (1933)—Validity—Does not offend Arti¬ 
cle. See Madras Commercial Crops Markets Act 
(Madras Act,20 of 1933), S. 5. AIR 1959 Mys 29 (DB). 

-Art. 14—Punjab Agricultural Produce Markets 

Act ^23 of 1961), S. 15 — Election of members—Dis¬ 
qualification on ground of misconduct — Provision 
disqualifying member permanently though severe is 
not unconstitutional — Interpretation of Statutes — 
Section being plain, cannot be construed to limit 
disqualification to particular period. 67 Pun L R 914: 
AIR 1966 Punj 139 (140, 141) (Pt A) (Pr 3) (DB). 

Mines and minerals. 

• —Art. 14—Mines Act (1952), S. 76—Words, ‘any 
one 1 mean every one—Section not discriminatory — 
Does not offend Constitution of India, Art. 14, Ban- 
vvarilal v. State of Bihar. (1961-62) 20 F J R 300 : 
1961 B L J R 589 : ( 1961) 2 Lab L J 140 : 1961 (2) 
Cri L J 12 : AIR 1961 S C 849 (850) (Pt A) (Pr 3). 

_Art. 14—Mines and Minerals (Regulation and 

Development) Act (53 of 1948), S. 5—Rules under 
do not violate Art. 14, Constitution of India — 
Mineral Concession Rules (1949), R. 32—R. 32 does 
not violate Art. 14, Constitution of India. See Mines 
and Minerals (Regulation and Development) Act 
(1948). S. 5. AIR 1956 Nag 101. 

-Art. 14—Mines and Minerals (Regulation and 

Development) Act (1948), S. 5—Rules under—Rule 32 
does not violate Art. 14. See Mines and Minerals 
(Regulation and Development) Act (1948), S. 5. AIR 
1955 NUC (Nag) 2459 (DB). 

-Art. 14—Coal Mines Regulations (1957), Reg. 25 

(3)—Reg. 25 (3) is not ultra vires. 

The argument that the discretionary power under 
Regulation 25 (3) can be abused or can be exercised 
mala fide in a discriminatory manner by the Govern, 
ment, cannot lead to the conclusion that Regulation 
25 (3) is ultra vires Art. 14 of the Constitution of 
India. All discretionary orders whether judicial or 
administrative are capable of being abused but that 
by itself will be no ground to strike down the power 
entrusted to the Central Government under Regula¬ 
tion 25 (3). The presumption is that such power will 
be exercised in a responsible: manner. Tt is now well 
settled that mala fide or illegal exercise of discre¬ 
tionary powers—whether judicial or administrative— 
can be struck down by the Courts under certain cir¬ 
cumstances. That by itself is ample check on the 
arbitrary exercise of such a power. AIR 1963 Punj 
198 (201) (Pt C) (Pr 7). 


—Art 14 — Discrimination — Rajasthan Minor 
Mineral Concession Rules, R. 57 (2) —Validity. 

Rule 57 (2) makes no difference between one quar- 
ryman and another quarryman in the mineral area 
and it can hardly be said under the circumstances 
that there is any discrimination in the rule. It cannot, 
therefore, be held that R 57 (2) as it stands is hit by 
Art. 14. 1958 Raj L W 335 i ILR (1958) 8 Raj 541. 

Art. 14 — Rajasthan Minor Mineral Concession 
Rules (1955), Sch. I—Constitutional validity. 

Though the classification adopted in Schedule 1 of 
the Rajasthan. Rules may not stand the test of being 
a perfectly logical or scientific classification it really 
does not prescribe different rates of royalty for the 
same type or quality of goods but fixes different rates 
of royalty for different types or quality of goods. 
There is nothing inherently wrong in such a basis of 
classification, and in any case, it cannot be held that 
the different rates of royalty are hit by the doctrine 
of discrimination. ILR*(1958) 8 Raj 311 : AIR 1958 
Raj 140 (142, 143) (Pt C) (Pr 8) (DB). 

-Art. 14—Equality before law—Charging royalty 

at different rates in different mines — (Rajasthan 
Mineral Concession Rules (1954), Sch. I). 

Why one rate of royalty may be charged in one 
quarry and another rate in another may be due to 
so many factors, e. g., quality of stone, distance from 
railhead, difficulty of communications and so on. 
Therefore so long as different rates are not charged 
for products of the same quarry or mine, there can 
be no question of the application of Art. 14, to Sch. I 
of the Rajasthan Mineral Concession Rules. ILR 
(1958) 8 Raj 782. 

-Arts. 14 and 303 — Rajasthan Minor Mineral 

Concession Rules (1955)—Royalty on stones quarried 
in Rajasthan State—Different rates in several parts 
of State—Royalty collected on such stones exported 
out of State—Charge and collection not valid. 

Royalty is, inter alia, a charge by the owner of 
minerals from those to whom he gives the concession 
to remove them, and the charge is on production, the 
rate being fixed according to weight. Different rates 
of royalty as between several parts of the same State 
if fixed in a contract by the Government are hit by 
Art. 14 of the Constitution, as they deny equality 
before law to citizens of various parts of the State. 
And, further, so far as exports of stone outside Rajas¬ 
than are concerned, an extra amount charged as 
royalty on the stones quairied in the State is nothing 
more or less than export duty, and the State cannot 
now charge it after the 1st of April, 1955, the date on 
which the customs duty has come to an end in all 
Part B States. ILR (1956) 6 Raj 712 : 1958 Raj L W 
155 : AIR 195G Raj 161 (162, 163) (Pt B) (Prs 8, 10. 

11) (DB). 

Motor Vehicles Act. 

•-Art. 14—Motor Vehicles Act (1939), Ss. 08-C, 

08-F (2), 68*G — Scheme can be framed in which 
theie is partial exclusion of private operators — Over- 
Japing route — Private operators allowed to ply but 
forbidden to pick up passengers for destination 
within overlapping part—There is no discrimination 
between such operators and those whose permits 
have been cancelled for overlapping part because 
the former will not be entitled to any compensation. 

See Motor Vehicles Act (1939), S. 68-C. (1962) 2 SCD 
856. 

-Art. 14 — Section 00, Motor Vehicles Act does 

rot offend Art. 14 of the Constitution of Tndia. See 
Motor Vehicles Act (1939), S. 00. 1962 All L J 116. 

-Ait. 14 —Bengal Motor Vehicles Rules (1940)# 

R. 57. A—Rule does not offend Art. 14. 
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Rule 57-A does not offend Art. 14 of the Consti¬ 
tution as it contains a reasonable and rational classi¬ 
fication. It discriminates between two separate classes, 
one the permit-holders and the other the non-permit- 
holders, and at the same time ensures equality by 
saying that other conditions must be equal. Rule 57-A 
is not unconstitutional. AIR 1952 Cal 183 (188) 
(Pt D) (Pr 27) (DB). 

-Art. 14—Scope—Motor Vehicles Rules, R. 57-A — 

“Validity”—R. 57-A, Motor Vehicles Rules does not 
violate Art. 14 See Motor Vehicles Rules (1939), 

R. 57-A. AIR 1957 Cal 638. 

-—Art. 14 —Reasonable classification — Classifica¬ 
tion as stage carriages and tourist buses—Validity. 

Some of the stage carriages are classed as tourist 
buses whereas others are classed as stage carriages. 
This is a reasonable classification which is permis¬ 
sible and there is no discrimination made among the 
same class of stage carriages. Classification has Lean 
made among stage carriages on the basis of the year 
of manufacture with a view to ensure their reliabi¬ 
lity and efficiency and under Art. 14 of the Consti¬ 
tution reasonable classification is permissible. AIR 
J95S S C 731, Foil. A I R 1959 I & K 141 (144) 
(Pt D) (Pr 25) (DB). 

-Art. 14 — Scope — Motor Vehicles Act (1939), 

S. 44 (5)—If offends Article 14. 

It cannot be said that the State Government, on 
whom the power was conferred by S. 44 (5) of the 
Motor Vehicles Act, to regulate and authorise the 
delegation of powers was left without any guidance 
by the Act itself. The functions entrusted to the 
statutory authority, the State Transport Authority 
or the Regional Transpoit authority, are "specified 
by the Act. The Tribunals themselves are creatures 
of the Act. Section 44 (5) empowered only the 
Regional Transport Authority to delegate its power. 
But the limitation set upon the exercise of the power 
is that such a delegation must be authorised by the 
State Government and should be subject to such 
limitations as may be prescribed by the rules made 
by the State Government under the rule-making 
power conferred on it by S. 68 (1) of the Act. 
70 Mad L W 122 : (1957) Mad L J (Cri) 129 : (1957) 

1 Mad L J 314 : ILR (1957) Mad 461 : AIR 1957 
Mad 387 (390) (Pt C) (Pr 12) (DB). 

-^rt. 14 — Orissa Motor Vehicles Regulation of 

Stage Carriage and Public Curier’s Services Act, 30 of 
1947, Pre.—Act is not invalid on ground of violation 
of Art. 14. AIR 1952 Orissa 42 (44, 48) (Pt B) (Prs 5, 
15, 17, 18) (DB). 

-Art. 14—Equality before law—Essentials. 

The question of constitutional invalidity under 
Art. 14 must, be limited only to cases where there 
is actual discrimination in practice and not merely 
the possibility of discrimination in future. Where 
there is no such actual discrimination the consti¬ 
tutional validity of the law cannot be questioned, 
the principle being that the doctrine of severability 
includes severability in enforcement of the law. AIR 
1953 S C 252 and 1954 S C J 219 : AIR 1954 S C 
139 and (1912) 223 U S 160, Foil. 

Where there had been no actual discrimination in 
putting the scheme framed under S. 08 C of the 
Motor Vehicles Act into effect, and there was no 
possibility of anv discrimination in future because 
any such possibility had been eliminated by the 
action of State Road Transport Corporation in taking 
charge of the entire routes in accordance with the 
approved scheme, the scheme could not be held to 
be bad under Art. 14. 1961 BUR 18 : AIR I960 
Pat 575 (578, 579) (Pt B) (Pr 4) (DB). 


- Art. 14 — Motor Vehicles Act, 1939, S. 42 (3) (a) 

—Does not offend Art. 14, Constitution of India—AIR 
1951 All 257 (FB) and AIR 1955 Raj 14, Dissented 
from. See Motor Vehicles Act, 1939, S. 42 (3) (a). 
AIR 1956 Pepsu 3* 

-Art. 14 —Motor Vehicles Act, S. 47 (1) —Validity 

—Preferential treatment to co-operative societies—If 
violates Art. 14 of the Constitution. See Motor 
Vehicles Act (1939), S. 47 (1), Proviso. AIR 1961 
Punj 24 (DB). 

-Art. 14—Equality before law — S. 96. Motor 

Vehicles Act — Validity — (Motor Vehicles Act(1939), 
S. 96). 

It cannot be said that the principle of equal pro" 
tection has been denied to the Insurance Company 
by S. 96, Motor Vehicles Act. The purpose of giving 
facility to an injured party in a running down acci¬ 
dent secured in Chapter 8 including S. 96 is not a 
restriction on the rights of the insurers who have 
been given a right to intervene in the suit filed by the 
injured person against the assured whDh right they 
did not have under general law and by giving them a 
right to avoid the liability on certain grounds men¬ 
tioned in the section. It cannot, therefore, be held 
that S. 96, Motor Vehicles Act, violates Art. 14 of the 
Constitution. 61 Punj L R 683 : I L R (1959) Punj 
714 : A*I R 1959 Punj 297 (302, 303) (Pt F) (Pr 17) 
(DB). 

Partition Act. 

-Art. 14 —Partition Act (1893b S. 4 — Validity — 

Does not contravene Art. 14 of the Constitution. See 
Partition Act (1893), S. 4. AIR 1952 Mad 33. 

Passport Act. 

-Arts. 14,19 and 226—Refusal to issue passport — 

(Passport Act (1920), S. 5) — (Passport Rules (1950).) 

In India there is no statutory provision which pro¬ 
hibits a person from leaving India without a pass¬ 
port. Nor is there any provision forbidding an Indian 
citizen from entering India without a passport. 

It is obvious that both the Passport Act and rules 
made thereunder relate to passports in connection 
with the entry of a person into India. The Act is 
quite clear on the point and it is manifestly designed 
to prevent persons from entering into India without a 
passport, and the rules cannot enlarge the scope of 
the Act. There is no provision for the grant or issue 
of passports to persons leaving India. 

Since under the law at present, the State cannot 
prevent a person from leaving for any country on the 
ground that he does not hold a passport endorsed for 
that country or prevent citizen from re-entering India 
after travelling to foreign countries except with a 
passport the question of invoking Art. 19 (1) (d) 
cannot arise. 

A passport is not a document enabling a citizen of 
any country to enter that country. Nor is it a docu¬ 
ment under which a citizen of a country is permitted 
to leave the country. By its terms it requests and 
requires in the Dame of the Sovereign, all those whom 
it may concern, to allow the bearer to pass freely 
without let or hindrance and to afford him every 
assistance and protection of which he may stand in 
need. 

In granting the passport, the Government does not 
purport to exercise any power at all, but by reason of 
its status as a sovereign State it purports to address 
other foreign States to give certain facilities to one 
of its citizens. Such rights are recognised in a sove¬ 
reign State under well established rules of Inter¬ 
national law and therefore the exercise of those rights 
cannot be impugned on the ground that a power not 

found in the Constitution has been exercised bv the 
executive. 
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Nor can the refusal to issue a passport be impugned 

to ft a L that aitlc l e can have n0 application 

to a matter hke the issue of passports which consist 

m the exercise of a purely political function. 

No person has any legal right to obtain a passport 

any particular country and even where a passport 
has been granted to an individual, the State cannot be 
compelled to exercise its protection over that indivi¬ 
dual in a foreign country. The Government issuing 

e passport ‘requests” the Foreign Government to 
allow the bearer free passage and also to afford every 
assistance and protection necessary, and therefore the 
aggrieved parly s application, upon a refusal to issue a 
passport, tor directions or orders or a writ of manda- 

rdghts^ amS t r( ^ usa ^ * s one based on any legal 

Further issuing of a passport is part of State depart¬ 
ment s foreign affairs function which is generally 
bevond judicial review and with which Courts gene. 

o a i,Y e ^ t0 iDterfere * ILR (1954) Mad 399 : (1953) 
2 M L J 413 : A I jR 1954 Mad 240 (241 243 244) 
(Prs 6, 17, 18, 19, 20, 21, 24) (DB). ‘ ’ ' 

C tP«Wn° longer good law in view of A I R 1959 
S C 1315 in A [ R 1906 Ker 20 (FB).] 

Penal Code. (See also under marginal heading “Pre¬ 
vention of Corruption Act”.) 

• Art. 14-Discrimination—Prosecution of pub¬ 
lic servant under S. 409, Penal Code. 

Every exercise of discretion is not an act of discri¬ 
mination. It becomes an act of discrimination only 
when the person against whom that discretion is 

eX u^ C L. S u * ac ^ s , certain appreciable disadvantages 
which he would not have faced otherwise. All that 
Art. 14, Constitution of India, guarantees is a simi¬ 
larity of treatment and not identical treatment. The 
protection of equal law does not mean that all laws 
must be uniform and merely some difference in the 
two procedures will not amount to a denial of the 
equality of treatment. Where the act of discrimina¬ 
tion consists only in using another law which is good 

an Y n f° rce an d which creates no added difficulties 
or hardships for an accused, it may be objectionable 
on other grounds, but it cannot be described as 
a uiscriminatory treatment within the meaning of 
Art. 14, Constitution of India. 

If a public servant is prosecuted under S. 409, I. P. 
Code, such prosecution does not amount to an act of 
discrimination within the meaning of Art. 14, Consti¬ 
tution of India, on the ground that it denies to him 
the equality before the laws or the equal protection 
before the laws. The procedure do not differ to such 
an extent that a prosecution under S. 409, 1. P. Code, 
rather than unrer S. 5 (2), Prevention of Corruption 
Act, will deprive the accused of certain appreciable 
advantages and he will face certain handicaps in 
defending himself, which he would not have faced if 
he had been prosecuted under the Prevention of Cor¬ 
ruption Act. There is a dissimilarity in procedure 
but the accused is not denied the benefit of a fair and 
normal trial under the general law. The difference 
between the two procedures is not of that character 
which should warrant a conclusion, that the equality 
of law or the equal protection of laws is being denied 
to an accused, if he is prosecuted under the general 
law A I R 1954 Ml 80, Approved. Om Prakash v 
State, 1955 All L J 224 : 1955 Cri L J 754 : AIR 
1955 All 275 (280, 2S2, 283) (Pt B) (Prs 20, 29, 33) 

D/• 

~7 Penal Code (1880), S. 409—Provisions 

ot—Validity of — There is no discrimination against 
! na ££ use d proceeded against for an offence under 
qYm / Penal c °de, and not for an offence under 
. o (1) (c) Prevention of Corruption Act. The nro- 
visions of S. 409, Penal Code, therefore do not go 


Constitution. 1953 All L J 534 1 
i954 Cn L J 96 : A I R 1954 All 80 (81) (Pr 9) (DB). 

,J n ^ erruled 0n another point in A I R 1955 All 275 

(fB).J 

"T A tt‘ l 4-1 * 61181 Code (1880). S. 354 — s. 354 does 
not offend against Art. 14 of the Constitution. See 

Penal Code (1880), S. 354. AIR 1953 Madh Bha 147. 

M601S 357) ClaSSificati0n under - < Pe " al Code 

Article 14 in effect means that every law that the 
Mate makes shall operate alike upon all persons and 
property under the same conditions and circum- 
stances. It does not mean that all persons, property 
or occupation must be treated alike by the State. 

urther, a reasonable classification of groups for pur- 
pose of legislation is permissible and what is prohi- 
bited is discrimination between persons who are 
included in the group to which the law applies. 
A I R 1952 S C 123, Rel. on. P 

Jf, therefore, the Legislature has in its wisdom 
thought it fit to treat men differently from women in 
regard to modesty and to make an assault or use of 
criminal force with intent to outrage the modesty 
punishable under S. 354 when committed onlv with 
respect to women, the provisions contained in S. 354, 
Penal Code, cannot be condemned as repugnant to 
Art. 14 of the Constitution. 1953 Cri L J 9fi4 : 

B L J R (1953) Madh B 361 : A I R 1953 Madh B 
147 (148) (Pt C) (Pr 4). 

Police Acts. 

—Ait. 14 - Police Act (1861), Ss. 15 (5) and 15-A 
(3)—Validity. 

It is not open to the legislature to give arbitrary 
power to the State Government or any person or 
authority to do what it likes and in any manner it 
chooses, unrestrained by any directions as to how 
the power was to be exercised. If from the other 
provisions of the Act, however, it can be gathered 
how the discretion is to be exercised and in what 
circumstances, then even though the provision may 
be widely worded it is not necessarily void. In case, 
however, the discretion is abused such exercise of 
discretion can be challenged and annulled under 
Art. 14 which includes witbin its purview both exe¬ 
cutive and Jegislative acts. The whole scheme of 
Ss. 15 and 15-A of the Police Act lays down the prin¬ 
ciples which should govern the grant of exemption 
under sub-ss. (5) and (3) of the said sections respec¬ 
tively and, when there is no allegation that the power 
has been abused by the StatoGovernment, High Court 
will not interfere. Case-law discussed. AIR 1955 All 
9 (12) (Pr §) (DB). 

Art. 14-Discrimination—S« 124, Bombay Police 
Act (22 of 1951)—Validity. 

An offence under S. 124, Bombay Police Act, is an 
offence of a minor character, while an offence con¬ 
templated by S. 411, Penal Code is an offence of a 
serious nature. There is no section giving the Police 
a discretion either to charge under S. 124 or S. 411. 
The question whether S. 124 makes a distinction 
between an accused person and another accused per¬ 
son, will have to be considered by sole reference to 
S. 124. There is nothing in S. 124 to support the 
contention that the section, in itself and, in terms, 
makes any such distinction. In-order to make Art. 14 
applicable, that would be necessary. The section does 
not contravene Art. 14. A I R 1955 S C 186. Foil. CO 
Bom L R 403 • I L R (1958) Bo m 883 : 1960 Cri L J 
1186 : AIR 1960 Bom 377 (379, 380) (Pt B) (Prs 7, 8) 
(DB). 

-*Art. 14 —Arts. 19 (1) (g) and 19 (6) and 14—Bom¬ 
bay Police Act (22 of 1951), S. 33 (1) (w) — Rules 
framed under S. 33 (1) (w). Rules 13-A (4)— Policy 
determined by Act—Discretion couched in wide terms 
given to authority functioning under Act — Arbitrary 
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and unfettered power is not given—Unreasonable res¬ 
triction— Meaning of “suitable” in R. 13-A (4) — Rule 
is valid under Art. 19 (0). See Constitution of India, 
Art. 19 (1) (g). AIR 1959 Bom 346. 

•- Art. 14 — Reasonable classification — Police 

Commissioner prohibiting use of cycle-carts in town 
of Calcutta and suburbs by Notifications under 
S. 61-A of Calcutta Police Act and S. 38-A of Cal¬ 
cutta Suburban Police Act—Three-wheeled vans like 
bakery vans and milk vans allowed to ply—There is 
a reasonable classification and the legislation and the 
notification are not violative of Art. 14 — (Per Bose 
and Mookerjee, JJ.) Paschim Banga Malbahi Cycle 
Mazdoor Union v. Gommr. of Police Calcutta, 65 
Cal W N 213 : A I R 1961 Cal 125 (138, 142, 143) 
{Pt I) (Prs 53, 72) (SB). 

-Art. 14 — Validity of S. 7, Police Act (1861) — 

(Police Act (1861), S. 7). 

The classification made in section 7 of the Police 
Act (1801) is both reasonable and necessary. Section 7 
is not hit by Article 14 of the Constitution. Case-law 
discussed. £8 C VV N 18 : A I R 1954 Cal 60 (62) 
<Pt 1) (Pr 15) (DB). 

-Art. 14 —Hyderabad City Police Act and Hydera¬ 
bad District Police Act—Existence of two enactments 
has not created discrimination. See Hyderabad City 
Police Act (9 of 1348 F). 1954 Cri L J 1499 : AIR 
1954 Hyd 221 (DB). 

-Art. 14 — Madras City Police Act (3 of 1888), 

S. 41 — Validity — Does not contravene Art. 14. See 
Constitution ot India, Art. 19 (1) (a). AIR 1959 Mad 
03. 

-Art. 14 — Validity of S. 49-A of the Madras City 

Police Act — Differentiation, distinction and discri¬ 
mination. See Madras City Police Act (3 of 1888) (as 
amended by Madras Act (7 of 1949) ), S. 49-A. AIR 
1954 Mid 901 : 1954 Cri L J 1357. 

-Art. 14 -S. 15, Police Act does not offend Art. 14 

of the Constitution. See Police Act (1861), S. 15. 
AIR 1962 Pat 303 (DB). 

-Art. 14 — Punjab Police Rules, R. 24.4 — Sur¬ 
veillance Register No. 10— Maintenance of, is not cons¬ 
titutional. See Punjab Police Rules, R. 24.4. 67 Pun 
L R 528 : AIR 1966 Punj 268. 

-Art- 14—Scope — Surveillance Register No. 10— 

Keeping of, not unconstitutional. See Punjab Police 
Rules, R 23.4. 61 Puni L R 441 : 1959 Cri L J 900 : 
AIR 1959 Punj 323 (DB). 

-Art. 14 — Infringement of — In view of the last 

•clause of, sub-s. (1) ol S. 15 of the Police Act, sub-s. (5) 
of the same section does ‘not offend against Art. 14 
of the Constitution. 1954 Raj L W 750 : ILR (1954) 

4 Raj 47 : AIR 1955 Raj 5 (6) (Pt B) (Pr 3) (DB). 

Pre-emption Acts. 

ft-Art. 14 — Law of pre-emption contained in 

Ch. 14, Berar Land Revenue Code (1928)—V alidity. 

The statutory rules regulating the right of pre-emp¬ 
tion as contained in Ch. 14, Berar Land Revenue Code, 
have laid down those rules as a part of the law of 
the land tenure in Berar. Every person holding such 
a kind of tenure in land has equally been subjected 
to those limitations whenever a transfer within the 
meaning of the law is to take place. The law lias 
not discriminated against any particular caste or com¬ 
munity. and irrespective of any denominations the 
law universally governs the rights and liabilities of 
persons dealing in such property. Hence the law of 
pre-emption as contained in Ch. 14 of the Code is not 
void as being inconsistent with Art. 14. Ramchandra 
v Janardan. ILR (1955) Nag 378 : A I R 1955 Nag 
225 (228, 233) (Pt A) (Prs 14, 45) (FB). 


•-Art. 14— Gwalior Pre-emption Act (1992 Sm.), 

S. 12—Validity. 

Per Dixit and Chaturvedi, If. (Newaskar, J., Con¬ 
tra).— The entire S. 12, Gwalior Pre-emption Act, 
1992 Sm., is repugnant to Art. 14 of the Constitution 
and is as such void and ineffectual from 20-1-1950. 

Per Newaskar, J. — Article 14 comes in where dif¬ 
ferentiation is made by reason of any respect for per¬ 
sons or classes. Where the classification is based on 
municipal considerations and a regard to the welfare 
of all classes within the particular territory, .Art. 14 
of the Constitution cannot be applied. The cir¬ 
cumstances that the law of pre emption is applicable 
in territory of former Gwalior State and not so in 
adjoining territory of former Holkar State do not 
arise by reason of differentation between persons or 
classes but on municipal consideration. Bubulal v. 
Gowardhandas, Madh BLJ 1956 H C R 1905 : 
Madh BLR 1956 Civil l : A I H 1956 Madh B 1 (9 
12) (Pt D) (Prs 20, 21,43, 46) (FB). 

- An. 14-Constitutionality of Punjab Pre-emption 

Act-From the provisions of the Punjab Pre-emption 
Act it is obvious that the statute operates equally 
on all persons including (he group of pre-emptors 
and the classification is not arbitrary but it bears a 
reasonable relation to the objective which the legisla¬ 
ture had in view. The Act does not offend the provi¬ 
sions of Art. 14. ILR (1954) Patiala 545 : AIR 19.54 
Pepsu 180 (184, 185) (Pt F) (Prs 11, 12) (DB). 

-Art. 14—Scope—Punjab Pre-emption Act (1913), 

S. 10—Validity —Classification under -— Basis of — If 
contravenes Art. 14. See Punjab Preemption Act(l 
of 1913), S. 10. AIR 1958 Punj 44 (DB). 

-—Arts. 14 and 19 (l) (f) — Alwar State Pre-emp. 
tion Act (1946), S. 15 (a) and (c) — Right of pre¬ 
emption under —Whether hit by Articles. 

The right of pre-emption given by Cls. (a) and (c) of 
S. 15 of the Alwar State Pre-emption Act is hit by 
Arts. 14 and 19 (1) (f) of theConstitutionand, therefore, 
a decree for pre-emption passed for the first time' 
after the passing of the Constitution cannot be main¬ 
tained. A 1 R 1950 Madh-B 1 (FB), Dissented from; 
AIR 1954 Raj 231, held did not require re-considera¬ 
tion. 1959 Rai L W 91 : I L R (1959) 9 Raj 156 i 

AIR 1959 Raj 78 (79, 80) (Prs 6, 7, 12). 

* 

—yArts. 14 and 19—Law of pre-emption — Consti¬ 
tutional validity. 

The part of the law of pre emption which gives 
preference to a partner in the house over a partner 
in the mansion and to a partner in the house over a 
partner in the party wall even when they are both 
co-sharers belonging to the same class is an eminently 
reasonable one. It is not hit by Art. 14 or 19 of the 
Constitution. ILR (1960) 10 Raj 75. 

-Art. 14 — Scope — Law of pre-emption — Vali¬ 
dity of S. 15, Alwar State Pre eruption Act. See Ibid, 
Art. 19 (1) (f). AIR 1957 Raj 203- 

Prevention of Corruption Act. (See also under mar¬ 
ginal heading “Penal Code.”) 

ft —-Art. 14 — Prevention of Corruption Act (1947) 

S. 4(1) — Provisions as to presumption of guilt —' 
Provisions are not violative! of Art. 14. See Preven¬ 
tion of Corruption Act (1947), S. 4 (1). I960 Cri L 1 
729 : AIR 1960 S C 548. 

• _—Art. 14 — Prevention of Corruption Act (1947), 

S. 5—Scope—As S. 405, Penal Code is not repealed 
bv S. 5 (1) (c) of the Act, application of S. 409, Penal 
Code which is an aggravated form of offence, to a 
public servant is not barred by Art. 14 of the Cons¬ 
titution. AIR 1952 Punj 89, Overruled. See Preven¬ 
tion of Corruption Act (1947), S. 5. AIR 1957 S C 
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14— Prevention of Corruption Act (2 of 
1947), S. 5 (1) (c) — Whether ultra vires — If denies 
equal protection of laws — Differentiation in proce¬ 
dure when denied of equal protection — Procedure 

under Act, advantageous—Effect—Presumption under 

Act and under Evidence Act—Whether matter of 
differentiation AIR 1955 Cal 236, Dissented from. 

AIR i 9 ~~ n p 0IJ -^Corruption Act (1947), S. 5 (1) (c). 

Public demands and State dues recovery. 

®~~Art, 14 Rajasthan Public Demands Recovery 

Act (5 of 1952), S. 2 (5) — Validity—No violation of 
Art. 14. 

Held, on facts that the Government, even as a 
banker, can be legitimately put in a sepirate cla>s. 
I he dues ^ of the Government of a State are the dues 
ot the entire people of the State, a law giving special 
facility lor the recovery of such dues cannot, in any 
event, be said to offend Art. 14 of the Constitution. 
Manna Lai v. Collector of Jhalawar, (1961) 2 S C R 

962: (1961) 1 SCJ 665 : (1961) 2 Lab LJ 146: 

AIR 1961 S C 82S (8 31) (Pt C) (Pr 11), 

Art. 14 — Scope - Ss. 50 and 51, Bengal Public 


% mum jl uuuu 

Demands Recovery Act-If repugnant to Art. 14. See 
Bengal Public Demands Recovery Act (3 of 1913). 
S. 51. AIR 1957 Cal 667 (DB). 

~ Art. 14 Bengal Public Demands Recovery Act 
(3 of 1913), S. 51—S. 51 does not offend Art. 14 of the 

1956-29 1 T R 103 ; AIR 1956 Cal 504 
(509) (Pt G) (Pr 21). 

~~—Art. 14—Patiala Recovery of State Dues Aot (2002 
Bk.), S. 3 (1)—Does not contravene Art. 14 and is not 
void. See Patiala Recovery of State Dues Act, S. 3 (1) 
AIR 1956 Pepsu 14. K h 

7"— Art * 14 — Patiala Recovery of State Dues Act 
(4. of 2002-Bk.), S. 3 (I) — Inclusion of Bank dues 
within definition of ‘State dues’ -Validity. 

The statutory provision regarding the inclusion of 
the Bank dues within the definition of ‘State dues’ in 
S. 3 (1), Patiala Recovery of State Dues Act (4 of 
2002-Bk.) and thereby making the Bank dues re¬ 
coverable as arrears of land revenue is not hit by the 
provisions of Art. 14 of the Constitution. AIR 1955 

Pepsu 129, Foil. AIR 1955 Pepsu 133 (134) (Pt A) 
(Pr 3) (DB). 1 ; 

-—Art. 14 — Equality under — Nature of-Reaso n - 
ftble classification allowed — (Patiala Recovery of 
State Dues Act (2002 Bk.), S. 3 (D—Validity. 

Equality safeguarded by the Constitution is not 
violated if a statute operates equally on all persons 
similarly circumstanced, provided their classification 
in a group bears a reasonable relation to the objective 
which the legislation has in view. If the law deals 
equally with all of a certain well-defined class it 
cannot be regarded as objectionable or open to the 
charge of denial of equal protection. 

Although there is no specific provision in Art. 14, 
as in some other Articles like 19, enabling the State 
to impose reasonable restrictions on the rights of a 
person in public interest, such a power is implied in 
the very nature of the right conferred by the article. 

The State Go/erDment can make appropriate laws 
to meet different situations and solve different pro¬ 
blems that arise in the affairs of the State. Classifica¬ 
tion and discrimination may be necessitated by con¬ 
siderations of promoting the welfare and social or 
economic progress of the general public. 

Held, that the classification in S. 3 (1) of the Patiala 
Recovery of State Dues Act, 2002 Bk. is not un¬ 
reasonable and arbitrary. AIR 1952 SC 123 • 1959 
SCI 168 (S C) and AIR 1951 S C 41, Re), on.' AIR 
1955 Pepsu 129(132) (Pt E) (Frs 15, 18) (DB). 


n ,14 Scope — Discrimination between SMp 
Bank and other banks— If offends Art. 14. See Patiala 
Recovery of State Dues Act (4 of 2002 Bk '• S'; 
AIR 1959 Punj 440 (DB). , ‘ Bk,/ ’ S * 5 * 

[Reversed on another point in AIR 1963 S C 222. f 
Public premises—Eviction from. 

T -^ ts - ~~ Public Premises (Eviction of 

ShrthW Occupants) Act (1958), Preamble — 
Whether the Public Premises, (Eviction of Un- 

i U fc°VI ed ? C ,o Up t A ct - is ultra vires offending 
Arts. 14 and 19 of CoDstitution-No proper pleading 

14 ni eVen c ,n memorandum of appeal t£ 

raifnnM 11 ' P t e ® of , Act be,ng re l ,u gnant to Art. 14 
cannot be entertained. 

VVhere in the ground of appeal filed before the 
High Court the appellant stated that the lower Courts 
ought t° have held that S. 5(1) of the Public Premises- 

(Eviction of Unauthorised Occupants) Act offended 

against Art. 14 of the Constitution inasmuch as for 
eviction of the tenants a special discriminatory pro¬ 
cedure was provided for therein in denial of the 
right to equality before the laws and of equal protec¬ 
tion thereof, and consequently at least the S. 5 (1)' 
was void as being repugnant to Art. 14 it was held 
that there was no proper pleading under Art. 14 even- 
in the memorandum of appeal and consequently that 

plea could not be entertained. AIR 1964 S C1179 
roll. 1 

(Obiter.) Per S. K. Datta J.—The object of the Public- 
(Eviction of Unauthorised Occupants) Act 
ot 1958 as stated in the preamble is to provide a 
speedy remedy for eviction of persons in unautho¬ 
rised occupation of Government premises and other 
incidental matters. The Act leaves to the choice of 
the Estate Officers as to whether in a particular case, 
proceedings should be taken under the special Act or 
be lett to the ordinary laws of the Court. The Act! 
takes away the jurisdiclion of the ordinary Court to 
decide whether a person is in unauthorised occupa- 
tion or not and takes away the ordinary rights regard-* 
ing disposed property. It confers power or juiisdic- 

gazetted officer though he may be ignorant 
of the land laws of the country, the right to deter¬ 
mine intricate questions of facts and law relating to 
landlaws.' The Act takes away the right of an appeal' 
or a revision to the High Court. It however confers- 
a right of appeal to the occupant to a qualified judi¬ 
cial officer. Hence the occupants of Government 
lands are put into great disadvantage compared to* 
occupants of lands belonging to other persons. The 
Act classifies in a group not only the occupants of 
Government lands but also lands belonging to the 
Municipal Corporation of Delhi and Delhi Develop¬ 
ment Authority unlike the previous Act of 1950. 

Hence the provisions of the Act infringe Art. 14 ot 
the Constitution. Further notwithstanding the re- 
moval of some objectionable features of the previous 
Act, there is no harmonious adjustment between the 
fundamental right declared by Art. 19 (8) and the 
social control permitted by Art. 19 (0), and the res- 
tnctions sought to be imposed by the Act. Hence the 
Act is arbitrary and has no reasonable relation to the* 
objects sought to be achieved though it may be in the 

interest of the general public in some cases. Case law* 
discussed. 

(Obiter) Per R. N. Dutt, J. — The State being the" 
owner of the land might have leased it out at a time 
when the State had no necessity for its immediate* 
occupation. With the expanding welfare activities of 
the State, the State might be in urgent need of » 
particular land for the interest of general public. The 
Act provides for speedy eviction of the lessees in 
such circumstances from the demised land. The 
restriction on the right of the citizen, a tenant under 
the State, to hold his propeity, must be construed to 
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be a reasonable restriction on the exercise of that 
right in the interest of general public. Therefore the 
Act does not offend Art. 19 (0). Nor does it offend 
against Art. 14 of the Constitution because Art. 14 
does not forbid reasonable classification for the pur¬ 
pose of legislation. The Act deals with persons in 
unauthorised occupation of public premises. The 
ordinary law deals with eviction of persons in un¬ 
authorised occupation of private lands or premises. 
The State may urgently require for its occupation 
lands in unauthorised occupation of others lor the 
interest of the general public unless some special 
provision for speedy eviction iu such cases is uoade, 
the interest of the general public or even the defence 
of the country may be highly prejudiced. Such a 
classification cannot therefore, be said to be unreason¬ 
able. (1965) 69 Cal YV N 1035. 

-Arts. 14, 19 (1) (f) — Deprivation of property — 

Government Premises (Eviction) Act (1950) —If ultra 
vires. 

The Act provides for the decision of the title of a 
person to property, by a person who may not possess 
any qualifications for the same and again the decision 
has to be according to his subjective satisfaction. His 
right to approach the Civil Court is expressly barred, 
with the result that a person’s private property may 
even be taken under colour of the Act. The provisions 
of the Act are ultra vires of the Constitution. AIR 
1956 All 507 and A I I\ 1958 Punj 1, Rel. on. AIR 
1959 Tripura 21 (23, 24) (Pt C) (Prs 15, 17). 

Rubber Act. 

-Art. 14-Rubber Act (1947) as amended in 1960). 

S. 14 - Section does not violate Art. 14 of Constitu¬ 
tion —Power given to executive to frame rules is not 
uncanalised. See Rubber Act (1947) (as amended in 
1960), S. 12. 67 Pun L R 1153 : I L R (1965) 2 Pu D j 
663. 

-Art. 14—Section 12, Rubber Act, does not violate 

Art. 14 of Constitution — Power given to executive to 
frame Rules is not uncanalised. See Rubber Act (1947 
as amended in 1900), S. 12. ILR (1965) 2 Punj 663. 

Sholapur Spinning and Weaving Company (Emer¬ 
gency Provisions) Act. 

• -Art. 14—Sholapur Spinning and Weaving Com¬ 

pany (Emergency Provisions) Act (28 of 1950)— Vali¬ 
dity—(Per Majority): Act does not run contrary to Art. 
14 of the Constitution. See Sholapur Spinning and 
Weaving Company (Emergency Provisions) Act (28 of 
1950). AIR 1951 S C 41. 

——Art. 14—Equality before law. 

Sholapur Spinning and Weaving Company (Emer¬ 
gency Provisions) Ordinance 1950 does not offend 
Art. 14. 53 Bom LR 218: AIR 1951 Bom 86 (89) 
(Pt A) (Pr 4) (DB). 

[Reversed on another point in AIR 1954 S C 119.] 

Suppression of Immoral Traffic in Women and Girls 
Act. 

• -Art. 14—Suppression of Immoral Traffic in 

Women and Girls Act (1956) S. 20—Validity —Sec¬ 
tion does not give uneanalised power to Magistrate — 
Reasonable classification — Differences between two 
classes of prostitutes have a rational relation to the 
object of the Act — Section does not infringe 
Art. 14. 

The Suppression of Immoral Traffic in Women and 
Girls Act was conceived to serve a public social pur¬ 
pose, viz., to suppress immoral traffic in women and 
iris, to rescue fallen women and girls and to prevent 
eterioration in public morals. The following proce¬ 
dural steps are laid down in S. 20 of the Act : (1) the 
enquiry is initiated by a Magistrate on his receiving 
the requisite information that a woman or a girl is a 


prostitute; (2) he records the substance of the infor¬ 
mation; (3) he gives notice to the woman or girl to 
show cause ; (4) he sends, along with the notice, a 
copy of the record; (5) he has to give the woman or 
girl an opportunity to adduce evidence on two points, 
(i) whether she is a prostitute, and (ii) whether in the 
interests of the general public she should be required 
to remove herself from the place where she is resid¬ 
ing or which she is frequenting; (0) the Magistrate 
has to give his findings on the said questions, and on 
the basis thereof, he makes the appropriate order; and 
(7) the disobedience of the order entails punishment 
of fine. Special jurisdiction is conferred upon a Magis¬ 
trate of comparatively high status who can safely be 
relied upon to discharge the onerous and delicate 
duties inherent in such jurisdiction. The jurisdiction 
under S. vO is not conferred on such a Magistrate as a 
persona designata but is to be exercised by him in his 
capacity as a Magistrate functioning within the limits 
of his territorial jurisdiction. When the Legislature 
conferred urisdiction on a Magistrate to decide the 
question of imposing restrictions on right of personal 
liberty by following judicial procedure, it is reasona¬ 
ble to hold that it conferred jurisdiction on him as a 
Court, unless the clear provisions of the Act compel 
the Court to hold otherwise. If the Magistrate is 
acting as a Court, it is obvious that he is subject to 
the revisional jurisdiction conferred under Ss. 435 
and 439 of the Code of Criminal Procedure. In the 
circumstances it is not possible to say that uncanali¬ 
sed power is conferred on the Magistrate as an execu¬ 
tive authority to decide the fate of an alleged prosti¬ 
tute in an arbitrary manner. 

Art. 14 does not prohibit reasonable classification 
for the purpose of legislation and a law would not be 
held to infringe Art. 14 if the classification is founded 
on an intelligible differentia and the said differentia 
has a rational relation to the object sought to be 
achieved by the said law. The differences between a 
woman who is a prostitute and one who is not, cer¬ 
tainly justify their being placed in different classes. 
The object of the Act is not only to suppress immoral 
traffic in women and girls but also to improve public 
morals by removing prostitutes from busy public 
places in the vicinity of religious and educational 
institutions. The differences between these two classes 
of prostitutes have a rational relation to the object 
sought to be achieved by the Act. S. 20, in order to 
prevent moral decadence in a busy locality, seeks to 
restrict the movements of the second category of 
prostitutes and to deport such of them as the pecu¬ 
liar methods of their operation in an area may 
demand. S. 20 of the Act does not infringe Art. 14 of 
the Constitution. AIR 1903 Bom 17, Rel. on. A I R 
1903 All 71, Reversed. AIR 1959 All 57, Overruled. 
State of Uttar Pradesh v. Kaushailiya, 1964 All L J 
1 : 1964(1) Cr L J 304 : 1964 S C D 167: (1964)1 
SCWR 276: ILR (1964) 1 All 528: (1965) 1 
S C A 53 : A I R 1964 S C 416 (419, 420, 421, 422) 
(Pt B) (Prs 4, 5, 6, 7, 10). 

-Art. 14 — Suppression of Immoral Traffic in 

Women and Girls Act (1950), S. 20 — Constitutional 
validity — Provision infringes Art. 14 of the Constitu¬ 
tion. 1962 All L J 793 : 1962 All W R (H C) 633 • 
1962 All Cri R 354 : (1963) 1 Cri L J 138 : AIR 1963 
All 71 (73, 74) (Pt A) (Prs 5, 6, 8, 9). 

[Reversed in A I R 1904 S C 410.] 

-Art. 14— Constitutional validity of Suppression 

of Immoral Tralfie in Women and Girls Act, S. 20 — 
Section is hit by Art. 14 of the Constitution. See 
Suppression of Immoral Traffic in Women and GirN 
Act (1956), S. 20. A I R 1959 All 57. 

[Overruled in A I R 1904 S C 416.] 

-Art. 14 — Suppression of Immoral Traffic in 

Women and Girls Act (1950), S. 20 — Constitutional 
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vahdrty —S. 20 does not offend Art. 14 or Art. 19 (1) 
(d), (e) and (g) read with Art. 19 (5) and (0) of the 
Conshtutron of India. See Suppression of Immoral 
rrathe in Women and Girls Act (1950), S. 20. AIK 
1964 Andh-Pra 400 (DB). 

—Art. 14 — Suppression of Immoral Traffic in 
Women and Girls Act (1950), S. 20-Validity-Provi- 
oion does not offend Art. 14 of the Constitution—Dis¬ 
cretion given to Magistrate not unguided — ‘In the 
interest of general public' —Meaning. See Suppression 
Immoral Traffic in Women and Girls Act (1850 , 

0)B) 1963 (l) CrLJ 148 ‘ AIR 1963 Bom 17 

[Overruled on another point in AI R 1904 S C 410]. 

•—Art. 14 — Suppression of Immoral Traffic in 
Women and Girls Act—S 20 is not hit by Art. 14. See 
Suppression ot Immoral Traffic in Women and Girls 
Act 1950, S. 20. (1962) 64 Bom L R 526. 


~~ Art - 14 — Suppression of Immoral Traffic in 
Women and Girls Act (1950), Ss. 7, and 18-Constitu- 
Cional validity of S. 18—Action taken only under S. 18 
without taking action under S. 7 — Such action is 
discriminatory and hence, violative of Constitution, 
Art. 14-But proceedings can be legitimately started 
either under S. 18, alter concluding proceedings under 
S. 7, or simultaneously under both sections—S. 18 not 
struck down. See Suppression of Immoral Traffic in 
W'omen and Girls Act (1950), S. 7. 1964 (2) Cri L I 
722 i AIR 1964 Funj 518 (DB). 

-Art. 14 — Suppression of Immoral Traffic in 

Women and Girls Act (1950), S. 20 - Constitutional 
validity—Provisions do not offend Arts. 14 or 19 (1) 
(d), (e) and (g), of the Constitution. See Suppression of 
Immoral Traffic in Women and Girls Act (1950), 
S. 20. 1963 (1) Cri L J 59 : :AIR 1963 Punj 36. 


(Pt B 5 / (Pr^tiH L 1 (SC) 65 * AIR 1965 S C 1827 (18S0 > 

•~~Art. 14—Orissa Private Lands of Rulers (Assess- 
ment of Rent) Act {XIII of 1958). Ss. 5, 6-VaIidity- 
Uassifacation permitted under Art. 14 — Initial pre¬ 
sumption of constitutionality of an Act—Sufficient 
material to displace it not placed before the Court — 
Act held valid. Rani Ratnaprova Devi v. State of 

?!n S i a W,t 9 , 64 S C D 892 : 30 Cut L T525 : AIR 1964 
S C 119 d (1198, 1199) (Pt A) (Prs 9, 12).. 

HT Ca . lcutta High Court Bar (Original 

i de !r* o aSS L 1Catlon °* mem bers into (1) those who 
pJead, (2) those who plead and act and (3) those 

w 10 act only Reasonable — Allotment of separate 

accommodation to each class in High Court premises 

does not amount to denial of equality before law. 

The classification of the legal practitioners in the 
Calcutta High Court practising on the Original Side 
into three categories, namely, (I) those who only 
plead (members of the Bar Library Club), irrespective 
ot the question whether or not they are Barristers, (2) 
those who both plead and act (members of the Bar 
Association), and (3) those who only act (attorneys 

memBers the) Incorporated Law Society), 
is the result of a historical process which began 
about two hundred years ago and is reasonable. 
Viewing from the point of view of litigant public 
and the practising lawyers themselves the best 
interests of the Court would be served by recognising 
the necessity for three categories. Grant of separate 
accommodation, therefore, to those three sections in 
t e High Court building does not amount to denial 
ot equality before the law. Pabitra Kumar Banerji v. 

c^ te D °L West Ben * aI ’ <1964) 2 S C A 272 : (1964) 5 
S C R 45 : AIR 1964 S C 593 (598, 599) (Prs 16, 21). 


Transfer of Property Act. 

Art. 14 — Section 69, T. P. Act, does not offend 
Art. 14 of the Constitution. See Transfer of Property 
Act (1882), S. 69. AIR 1955 Mad 135. 

7 Arts. 14 and 226—Applicability—Mandamus can 
issue for enforcement of public duty — Enforcement 
private right under mortgage does not involve 
public duty—Enforcement of right to sell mortgaged 
property without intervention of Court under S. 69, 
T. P. Act, in City of Madras—Such right not granted 
outside limits of City — Art. 14 has no application. 
AIR 1955 N U C (Mad) 1828. 

Other Acts. 

• Arts. 14, 19 — (Madras) Vexatious Litigation 
(Prevention) Act (8 of 1949)—Validity-Act does not 
contravene Arts. 14 and 19. 

The Vexatious Litigation (Prevention) Act does not 
seek to create an unreasonable distinction between 
litigants. The litigants who are to be prevented from 
approaching the Court, without the sanction of the 
High Court etc., are a class by themselves. They are 
described in the Act as persons who habitually and 
'without reasonable cause 1 file vexatious actions, 
civil or criminal. The Act does not deprive such a 
person of his right to go to a Court. But only creates 
a check so that the Court may examine the bona fides 
of any claim before the opposite party is harassed. 
The object of the Act is to promote public good; it 
cannot be claimed that it is an inviolable right of a 
citizen to bring vexatious actions without control 
either legislative or administrative. A person declared 
by the Act to be habitual litigant is not prevented 
from bringing genuine and bona fide actions. The 
Act only seeks to cut short attempts to be vexatious. 
Hence the Act cannot be described as unconstitu¬ 
tional or offending either Art. 19 or Art. 14. Prabha- 

/irL,S a0, MawIe v. State of Andhra Pradesh, 
(1965) 2 S C J 449 : (1965) 2 Andh YV R (S C) -65 i 


• Art. 14—Presidential Order suspending enforce¬ 
ment of rights under Arts. 14, 21 and 22 during 
period of emergency — By indirectly validating 

1 j iDfrir) g eraent oi Arts. )4, 21 and 22 the 
i i nr? 0 ? Become a fraud on powers under 

ATO ?o 2*, e e ^ r o b if Art - 359 (1 >- 1964 U) Cr L J 269. 
Ain iyo4 S C 381. 

• Art* 14 — Interference with fundamental rights 
to property by executive action without any authority 
of ^specific rule of law — Issue of writ-Person build- 
JPg on State land with permission of Government- 
Position of. See Constitution of India, Art. 32. AIR 
1961 S C 1570. 

• -Art. 14—Reasonable classification — Notifica¬ 

tion under Section 4 of the Securities Contracts 
(Regulation) Act (1956) prescribing qualification for 
membership of Stock Exchange, Bombay—Validity. 

The object of the notification .issued under S. 4 of 
Securities Contracts (Regulation) Act (1956) dated 
31-8-1957 is two-fold. The main object is to carry 
out the purpose of the Act, namely, to prevent un¬ 
desirable transaction in securities by regulating the 
business in them. The subsidiary object is to assuage 
the hardship that recognition of odJv ODe stock ex¬ 
change would cause to the members of the other 
association. To achieve this twin object the classifi¬ 
cation is made between active members and inactive 
members. The Government on a consideration of 
the necessary data and presumably having regard to 
the record of the activities of the various members 
fixed the activities in the crucial year 1956-57 as the 
standard of activity for membership and fixed 12 
months immediately preceding 6-8-1957 as the stand¬ 
ard for active membership. There is a presumption 
in favour of the State that there is a reasonable basis 
for the classification. The period fixed by the Govern¬ 
ment as the standard for ascertaining the active*mem¬ 
bership is not arbitrary or unreasonable. Madhubhai 
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Amathalal Gandhi v. Union of India, (1961) 2 S C A 
108: (1961) 1 S C J 442 : (1961) 1 S C R 191 : (I960) 
30 Com Cas 667 : A I R 1961 S C 21 (28, 29) (Pt D) 
(Prs 15, 16). 

• -Art. 14 — Sugar Export Promotion Act (30 of 

1958)- Validity — Act is in public interest —Classifi¬ 
cation is valid—No discrimination — Act is valid. 
See Sugar Export Promotion Act (30 of 1958). AIR 
1959 S C 1124. 

• -Art. 14 — Reasonable classification — Coir 

Industry Act (1933), S. 26—Rules under, Rr. IS, 19, 
20 (1) (a), 21 and 22 (a)—Validity. 

The classification of traders made by Hr. 18 and 19 
is clearly rational and is founded on an intelligible 
differentia-distinguishing persons falling under one 
class from those falling under the other. It is also 
clear that the differentia has a rational relation to the 
object sought to be achieved by the Act. 

The challenge to the impugned rules on the ground 
•of infringement of Art. 14 of the Constitution must 
Fail. P. V. Shivarajan v. Union of India, 1959 S C J 
481 : 1959 Cal L J 214 : (1959) Supp (l)SCR 779 : 
AIR 1959 S C 556 (559) (Pt C) (Pr S) (DB). 

• —Art- 14—Class legislation— Reasonable classi¬ 
fication—Test—Presumption in favour of constitu¬ 
tionality—Bihar Act 2 of 1956, U* P. Act I of 1956 
and C. JP. and Berar Act, 52 of 1949 — Validity — 
(Bihar Preservation and Improvement of Animals 
Act (2 of 1956), S. 3) — (U. P. Prevention ot Cow- 
Slaughter Act (I of 1956), S. 3) — (C P. and Berar 
Animal Preservation Act, (52 of 1949) (as amended 
by M. P. Acts 23 of 1951 and 10 of 1956), S. 4.) 

While Art. 14 forbids class legislation it does not 
forbid reasonable classification for the purposes of 
legislation and that in order to pass the test of per¬ 
missible classification two conditions must be fulfilled 
namely, (i) the classification must be founded on an 
intelligible differentia which distinguishes persons or 
things that are grouped together from others left out 
of the group and (ii) such differentia must have a 
rational relation to the object sought to be achieved 
by the statute in question. The classification, may be 
founded on different bases namely geographical or 
according to objects or occupations or the like and 
what is necessary is that there must be a nexus bet¬ 
ween the basis of classification and the object of the 
Act under consideration. There is always a presump¬ 
tion in favour of the constitutionality of an enact¬ 
ment and the burden is upon him who attacks it to 
show that there lias been a clear violation of the 
constitutional principles. 

The impugned Acts can quite clearly stand the test 
of permissible classification. Whatever objections 
there may be against the validity of the impugned 
Acts, the denial of equal protection of the laws does 
not, prirna lacie appear to be one of them. The 
challenge under Art. 14 cannot prevail. Mahomed 
Hanif Quareshi v. State of Bihar, 1958 S C A 783 : 
1958 S C J 975 : 1958 Mad L I (Cr) 727: (1959) 

S C R 629 : A I R 1958 SC 731 (740,741) (Pt H) 
(Prs 13, 16). 

• ~—Ait 14 —Working Journalists Act (45 of 1955) 

Constitutional validity — Whether violates Arts. 19 

(1). (a), 19(l)(g>, 14 and 32 of the Constitution. See 
Working Journalists (Conditions of Service and 
Miscellaneous Provisions) Act (1955). AIR 1958 S C 
578. 

• -Art. 14—Correctness of recitals in Preamble — 

The petitioner cannot dispute the correctness of the 
recitals in the preamble to a statute. See Constitution 
of India, Art. 13. AIR 1957 S C 510. 

-•-Art. 14—U.P. Sugarcane (Regulation of Supply 

and Purchase) Act (24 of 1953), S. 15 — Validity- 


Act does not violate fundamental right guaranteed 
under Art. 14, Constitution of India. See U. P. Sugar¬ 
cane (Regulation of Supplv and Purchase) Act (24 of 
1953), S. 15. AIR 1956 S C 676. 

• -Art. 14—Discrimination—Ss. 3 and 7 of Influx 

fiom Pakistan (Control) Act (23 of 1949) are not dis¬ 
criminatory as they apply to all communities irrespec¬ 
tive of caste or creed. Ebrahim v. State of Bombay, 
1954 SCR 933 : 1955 S C A 563 : 1954 Cri L J 712 : 
56 Bom L R 768: A I R 1954 S C 229 (234) (Pt C) 
(Pr 27). 

• —Art. 14—Part C States (Laws) Act (30 of 1950), 
S. 4, Proviso l—Validity — Saving clause contained 
in S. 4 is not discriminatory—See Part C States (Laws) 
Act (1950), S. 4, Proviso 1. AIR 1953 S C 394. 

• -Art. 14—Validity of Waliuddowla Succession 

Act (1950)—Waliuddowla Succession Act (1950). 

The legislation relating to succession and marriage 
to b^ valid must not offend Art. 14. The Waliud¬ 
dowla Succession Act may be said to relate to these 
topics. Ameerunnissa Begum v. Mahboob Begum, 1953 
S C A 565 : 1953 S C J 61 : I L R (1953) Hyd 98 : 
1953 S C R 404 : A I R 1953 S C 91 (93, 94) (Pt C) 
(Prs 10, 13, 14) 

-Art. 14—U. P. Bricks Control Order (1956), Cl. 3 

(2)—Clause is discriminatory and unreasonable and 
must be declared to be unconstitutional — A f R 1962 
S C 204. Foil. ]964 All L J 451 : I L R (1964) 1 All 
748 : 1965 (2) Cri L J 326: A I R 1965 All 412 (415) 
(Pt A) (Pr 33). 

-Art. 14—Violation of — Every person committed 

for contempt of Legislative Assembly is subject to same 
procedure and same punishments — No question of 
violation of Art. 14 arises. 1965 All W R (PIC) 286 ; 
1965 All Cri R 213: A I R 1965 All 349 (356) (Pt H) 
(Pr 19) (DB). 

-Art. 14 — Ss. 4 and 6, Prize Competitions Act 

(1955) are severable—Assuming that S. 6, is arbitrary 
and unconstitutional, validity of S. 4 and of the cor¬ 
responding penal sections is not affected. See Ibid, 
Preamble. 1964 (2) Cri L J 632 : AIR 1964 All 572. 

-Art 14 — Application of stringent provisions of 

Public Gambling Act to certain areas—State Govern¬ 
ment having better knowledge of local conditions 
given legislative guidance to choose areas — Sections 
not contravening Art. 14 of Constitution and are valid 
—Interpretation of Statutes—Statement of Objects and 
Reasons and Preamble as guides to constructions. See 
Public Gambling Act (1867), S. 2. AIR 1964 All 95 
(DB). 

-Art. 14—Easements Act (1882), S. 15 —Validity— 

Prescriptive rights on land held by Government and 
other persons — Different periods for acquisition — 
Classification not violative of Art. 14 —Section valid. 
See Easements Act (1882), S. 15. AIR 1962 All 159 
(DB). 

-Art. 14—Scape—Criminal Law Amendment Act 

(1932), S. 7 (I) (a) — Validity — Penal Code (I860), 

S. 506. 

Section 7 (1) (a). Criminal Law Amendment Act, 
1932, in so far as it punishes an act of intimidating a 
person with intent to cause him to abstain from doing 
an act which he has a right to do, which act is also 
punishable under S. 506, Penal Code, does not in¬ 
fringe Art. 14 of the Constitution ana is not ultra 
vires on that ground. The question of infringement 
arises when a person is put in one class governed by 
one provision wdiile others are arbitrarily put in 
another class governed by another provision, but not 
when he is put in both the classes, and is governed 
by both the provisions. There can he no question of 
dassification when he is dealt with in both the ways 
A 1 R 1952 S C 235 and A I R 1952 S C 75, Disting. 
1961 All L J 39 : 1961 All W R (HC) 98 : 1961 All 
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Cr R 46 : 1961 (2) Cri L J 443 t A I R 1961 All 522 
(523, 524, 525, 526) (Pt A) (Prs 4, 5, 8). 

-Art. 14 — Different wharfage rates at different 

Stations — Classification is reasonable. See Railways 
Act (1890), S. 47(l)(f). A I R 1960 All 438. 

— Art. 14 — U. P. Gaon Samaj Manual, Para. 63, 
second proviso—Is inconsistent with Arts. 14 and 19 
(1) (g) of Constitution and void. See U. P. Gaon Samaj 
Manual, Para. 63, Second Proviso. AIR 1957 All 487. 

-Art. 14 — U. P. Provincial Armed Constabulary 

Act (40 of 1948)—Validity. 

Having regard to the nature of the subject-matter 
of the Act, 40 of 1948 the armed constabulary is a 
valid and justifiable classification and the Act,is fully 
supported on the principle of classification. AIR 1953 
S C 91, Foil. 1955 Cri L J 901 : A I R 1955 All 370 
(372) (Pt B) (Pr 7). 

-Art. 14—Validity of Ss. 15 and 18 of Act 23 of 

1931. See Press (Emergency Powers) Act (1931), S. 15. 
AIR 1954 All 562 (DB). 

—— Art. 14—U. P. Act (2 of 1951)—Act is not discri¬ 
minatory. See Uttar Pradesh State Road Transport 
Act, 1950 (2 of 1951), S. 3. AIR 1954 All 257 (DB). 

-Art. 14 —Proviso to sub.rule (4) of clause (Hi) of 

R. 153-D introduced by G. O. Vis. No- 2455, Home 
(Transport I), dated 25-11-1960—Validity— Contra¬ 
venes, Art. 14. 

Proviso to sub-r. (4) of cl. (iii) of R. 153D makes an 
arbitrary discrimination. It is unreasonable to favour 
the new entrants or place the existing operators under 
any disadvantage, in the circumstances that do not 
admit of any reasonable justification in this different 
and conflicting kind of treatment. This invidious 
classification does not seem to have any purpose 
benind it, nor it can claim to be reasonably related 
with the objective which is sought to be achieved. 
The objective is clear that every operator, whether 
he is a new entrant or an old one, should have a 
sufficiently equipped workshop. If that objective is 
to be realised, then the proviso could be made ap¬ 
plicable to both these classes and the old operator 
should be given the same facilities as are now being 
given to the new entrants. If the new as well the old 
entrant gives an undertaking in writing that he will 
make the necessary arrangements within a reasonable 
time, he should not be disqualified. As long as the 
proviso therefore is not amended giving equal oppor¬ 
tunities to both these classes, there is no other alter¬ 
native than to declare it as violative of Art. 14 of the 
Constitution and therefore bad in law. 

The provision can however be separated from the 
rest of the rule which can still be enforced. (1963) 1 
Andh W R 77: AIR 1963 Andh Pra 263 (268) (Pt II) 
(Prs 12, 13) (DB). 

—Arts. 14 and 298 — Scope — Competency of 
Government to make grants of land to particular 
persons — Grant to political sufferers — Whether 
discriminatory — G. O. No. 1142, dated 18th June, 
1954—Nature of—Whether gives any person a legal 
right under it — Board’s Standing Orders, Order 
No. 15—Permanent assignment of land — Procedure 

— Notice of assignment to temporary assignees 
before making a permanent assignment—Necessity. 

G. O. No. 1142, dated 18th June, .1954, should 
not clothe the political sufferers with any legal 
right. This is not a justiciable matter and aoy 
departure from such an order does not amount to 
infringement of any rights of any person. 

Under Art. 298 of the Constitution as it stood 
before the amendment it was quite competent for the 
Government to make grants to particular persons. 
There can be no ground lor complaint that Art. 14 


of the Constitution has in any way been violated by 
the issue of G. O. in question. (1957) 2 Andh W R 
123, Distinguished. 

There is no provision at all for making a temporary 
assignment either in the Board’s Standing Orders or in 
any instructions issued by the Government. To make a 
permanent assignment the procedure laid down in B. 
S. O No. 15 has to be followed and a patta has to be 
issued. Therefore the person to whom lands 
have been given for temporary use could not com¬ 
plain of any violation of principles of natural justice 
if no notice was issued to him before making a per¬ 
manent assignment of the lands. (1960) 2 Andh W R 
272 : 1960 Andh L T 1024 : AIR 1961 Andh Pra 123 
(126) (Pt B) (Pr 17) (DB). 

-Art. 14 — (Hyderabad) Suits Against Government 

Act (5 of 1320-Fj, S 3 —\ T alidity — Section not discri¬ 
minatory — Test to ascertain infringement of Art. 14. 
See (Hyderabad) Suits against Government Act (5 oP 
1320-F), S. 3. AIR 1958 Andh Pra 315 (DB). 

-Art. 14 — Assam Drug Rules, R. 62A, is hit by 

Art. 14. See Assam Drug Rules, (1945), R. 02A. 
AIR 1960 Assam 94 (DB). 

® Art. 14 — Assam Local Self-Government Act 
(25 of 1953), S. 02 — Validity — Not an unreasonable 
restriction on fundamental rights — Does not con¬ 
travene Art. 14. See Assam Local Self-Government 
Act (25 of 1953), S. 02. AIR 1959 Assam 221 (SB). 

Arts. 14, 372 and Sch. VI — Equality before the 
law — Reasonable classification — (Scheduled Areas 
(Assimilation of Laws) Act (1953), Ss. 3, 4, 5j. 

The whole of S. 1 of the Fourteenth Amendment 
of the American Constitution is incorporated in 
Art. 14. It should therefore carry the same meaning 
and it may be said that the mere fact that a law is 
limited in its application to all the inhabitants of a 
particular area is not enough for holding that it 
offends against Art. 14 of the Constitution. Article 14 
forbids the State from denying to any person equality 
before the law or the equal protection of the laws 
within the territory of India. Whereas S. 1 of the 
14th Amendment guarantees equal protection before 
law, Art. 14 adds to that guarantee by prohibiting 
denial of equality before the law and thus places 
greater emphasis on equality than even S. 1 of the 
Fourteenth Amendment. 

Equality is opposed to discrimination. Discrimi¬ 
nation amongst individuals or classes of individuals 
in laws or in regard to the protection before the 
laws, is prohibited. But the guaranteed equality 
must not be confused with uniformity. The article 
does not provide for or aim at uniform laws in the 
whole of the country. The entire scheme cf the 
Constitution points to that conclusion. There can 
be no equality between people not similarly circum¬ 
stanced. All that Art. 14 requires is that in class or 
special legislation the Legislative classification must 
not be arbitrary but should be based on an intelli¬ 
gible principle having a rational relation to the 
object which the Legislature seeks to attain. 

• When the constitutionality of a law is called into 
question the first important principle that should be 
taken in view is that the presumption is always in 
favour of- the constitutionality of the impugned 
enactment and the burden is upon him who attacks 
it to show that there has been a clear transgression 
of the constitutional principles. Therefore from the 
mere fact of exclusion ot certain areas from Mikir 
Hills Autonomous District and thereby from the 
operation of Sch. VI of the Constitution it cannot be 
said, in the absence of any evidence relating to the 
reasons for such exclusion, that all the inhabitants 
of the excluded areas rose to the level of the ether 
inhabitants of the District of Nowgong and Sibsagar 
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and that the object of exclusion of a part of the 
Mikir Hills area from the Autonomous District was 
to integrate it partly with Nowgong and partly with 
Sibsagar District according to the geographical situa¬ 
tion of its parts and that the basis of exclusion was 
that there was no reason left for discrimination 
between the part excluded from the Autonomous 
District and the other parts of the District of Now¬ 
gong and Sibsagar, and that not the laws which 
appl ied to those districts would apply to the exclud¬ 
ed areas automatically. 

The effect of Scheduled Areas (Assimilation of 
Laws) Act, 1953 is that the rules for the administra¬ 
tion of justice and police which applied to Mikir 
Hills before the formrtion of the Autonomous Dis¬ 
trict would continue to apply, notwithstanding the 
coming into force of the Act, to suits, cases and legal 
proceedings between parties all of whom belong to 
the Scheduled Tribes. The failure on the part of 
the Governmeot to assimilate under the provisions of 
that Act the Jaws in force in the District of Now¬ 
gong and Sibsagar immediately from the date of the 
exclusion of the areas from the Mikir Hills 
Autonomous District may not be regarded as a 
thoughtless or inadvertent omission. That indicates 
that i.o sweeping decision has been arrived at, that 
all the tribes inhabiting the area have reached a 
stage of development which would justify immediate 
claim to uniformity oi laws with the rest of the area 
of the Districts of Nowgong and Sibsagar. Those 
areas till date of their exclusion formed a class by 
themselves and had distinct characteristics justifying 
separate treatment and their special laws found 
justification in their backward condition and in their 
historical, geographical and administrative reasons 
and the delay in applying the ordinary laws is a 
deliberate act which has ample justification because a 
mechanical and hurried application thereof may be 
fraught with serious consequences. The rules relat¬ 
ing to administration of justice and police in the 
Sibsagar and Nowgong Mikir Hills District therefore 
cannot be said to have lost their validity in their 
application to the excluded area and the exclusion 
of the area from the operation of laws applicable in 
the rest of these districts would not bring them 
within the mischief of Art. 14. 1954 Cri L J 836 : 

A r R 1954 Assam 97 (98,99, 100) (Prs 14, 16, 17) 
(DB;. 

-—Art, 14 — Scope — Saurashtra Act (26 of 1956), 
S. 4 — \ alidity — Provision not ultra vires Art. 14 of 
Constitution. See Saurashtra Local Fund Develop¬ 
ment Act (26 of 1956), S. 4. AIR 1959 Bam 43 (DB). 

Arts. 14, 19 — Bengal Criminal Law (Industrial 
Areas) Amendment Act (4 of 1942), S. 3—Validity- 
Does not offend Art. 14 or any other Article. 

Section 3 of the Bengal Criminal Law (Industrial 
Areas) Amendment Act, 1942 does not offend Art. 14 
or any other Article of the Constitution and is there¬ 
fore perfectly valid. 

The second clause of sub-cl. (c) of S. 3 must be 
held to be based on a reasonable classification. Not 
only this, the clause applies to a person with previous 
conviction for theft, but if such a person is found 
loitering in any bazzar, street, thoroughfare or other 
place, he must be given an opportunity to explain 
why he was present or loitering at the particular 
place. It cannot therefore be said that the clause is 
in any way unreasonable or that it offends Art. 14 of 
ihe Constitution. So far as the other clauses of 
S. 3 are concerned, each one of them must be held 
to be based on a reasonable classification. 

As regards Art. 19 of the Constitution, that Article 
cannot be invoked when considering the validity 
under the Constitution of any piece of penal legisla¬ 
tion. 07 Cal VV N 494 : 1963 (2) Cri L J 498 : A I B 
1963 Cal 562 (563) (Prs 3, 4, 5, 6) (DB). 


-Art. 14—Registration Act (1908), S. 80G — West 

Bengal Rules under R. 11 — Validity — Rule does not 
infringe fundamental right of licenced deed writers 
guaranteed under Art. 19 (1) (g) and does not violate 
Art. 14—No discrimination between two classes of 
deed writers created. See Registration Act (1908), 
S. 80G (VV. B.). AIR 1963 Cal 124. 

-Arts. 14 and 19 (6)—West Bengal Clinical Estab¬ 
lishment Act (56 of 1950) - Rules framed under the 
Act, Rule 11 (11)—Prescribing foreign qualification— 
Discrimination between citizen possessing foreign 
qualification and citizen not possessing same—No 
rational basis. AIR 1955 NUC (Cal) 5922. 

-Art. 14 — West Bengal Clinical Establishments 

Rules (1951) (as amended by Notifi. No 2210/2-A- 
9/52—9-8-1952), R 11 (iii) (c)— Validity. See West 
Bengal Clinical Establishments Act (56 of 1950), S. 9, 
AIR 1954 Cal 571. 

-Art. 14 — The reasonableness of the legislation 

relating to Amalgamation of Bengal Steel Corporation 
with Iron and Steel Company which is saved under 
Art. 19 (5) and (6) also protects it from being chal¬ 
lenged under Art. 14. See -also Ibid, Art. 19 (1), 
Cls. (c), (f) and (g). AIR 1953 Cal 695. 

-Art. 14 —Tenancy Laws —West Bengal Bargadars 

Act (2 of 1950), Ss. 9 (2), 7 (1) and 18 — Act does not 
offend Art. 14. See Tenancy laws — W. B. Bargadars 
Act (2 of 1950), S. 9. AIR 1953 Cal 95. 

• -Art. 14—West Bengal Black Marketing Act (32 

of 1948), S. 12' (1) — It is discriminatory and offends 
Art. 14. See VV. B. Black Marketing Act (32 of 1948) 

S. 12 (lj. AIR 1952 Cal 639 (SB). 

-Art. 14 — Discrimination — City Improvement 

Board Regulations (Hyderabad) do not offend 
Art. 14. 

The discrimination in order to be deemed repugnant 
to Art. 14 should be arbitrary and without any rational 
basis. The legislation which only affects certain class 
of people is not thereby necessarily repugnant to this 
Article. It is only when the object of this discrimina¬ 
tion is a bias shown in favour of or against a certain 
class of persons that the question of infringement of 
this Article can arise. Under the City Improvement 
Board Regulations (Hyderabad) the basis on which 
the classification stands obviously is fair and rational 
and those regulations cannot be impeached on the 
ground of repugnancy to Art. 14. ILR 1955 Hyd 737i 
AIR 1956 Ilyd 10 (11, 12) (Pt A) (Pr 2) (DB). 

• -Art. 14 — Firman by H. E. H. Nizam appoint¬ 

ing Commission to enquire into succession of late 
Nawab Salar Jung, III—Classification on considera¬ 
tion of status and wealth — Classification resulting 
in more than one procedure—No right of appeal — 
Classification held discriminating — Proviso to S. 21 
(2) Hyderabad Jagir (Arbitration) Regulation held 
ultra vires—Constitution of India, Sell. Ill, Item 18 
—Scope of—Powers of executive — Constitution of 
India, Art. 220—High Court Judges cannot do any 
other work —Commission held invalid. 

(i) In the instant case, almost all the claimants who 
claimed to be the heirs of the deceased Nawab did 
not belong to the class of big noblemen and the sub¬ 
ject of enquiry was no longer big jagirs but only right 
to commutation amounts and private property; status 
either of the deceased Nawab or of the claimants was 
therefore no suificient ground for a]separate treatment. 

The vastness of property of the deceased was also 
no ground because the City Civil Courts had unlimit¬ 
ed pecuniary jurisdiction. 

(ii) Circular No. 10 of 1358-F made the ordinary 
C. P. Code applicable only “as far as possible". More¬ 
over, there was Atiyat Law which has a peculiar pro 
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cedure of its own and there was also the Jagir (Aboli¬ 
tion) Regulation 1358-F, S. 21 (2) of which made all 
claims about jagirs to be justiciable by the ordinary civil 
Courts. Therefore, there would be more than one 
procedure with no vested rights of appeal. This is 
discrimination and violative of Art. 14. Hence the 
firman was ultra vires the Art. 14. 

(iii) The proviso to S. 21 (2) of the Jagir (Abolition) 
Regulation 1358 F does not provide for the acquisi¬ 
tion of any estate or any right therein or the extin¬ 
guishment or modification of acquisition of any estate 
or right therein. The proviso safeguards only the 
existing ‘law and the existing law of sanctioning 
succession proceeding is violative of the Constitution 
Act, as it saves the royal prerogative of sanctioning 
succession and denies the statutory right of appeal. 
The proviso is, therefore, discriminating and ultra 
vires the Constitution. Pronouncement of the majority 
in Kamal Yar Jungs' case (ILR (1952) Hyd 595) held 
was obiter dicta and dissented from. 

(iv) The State Government has power under 
Sch. VII, Item 18 of the Constitution of India, to 
legislate about land and, therefore, sanction commu¬ 
tation after abolishing Jagirs, but to determine the 
heirs as to who would receive the commutation 
amounts is not the lot of the executive under the 
Constitution. The heirs and their shares have to be 
determined by the ordinary Courts of the land and to 
those heirs alone the executive can grant the shares 
so fixed. 

(v) Under the Constitution of India no Judge of a 
High Court can do any other work than the High 
Court work. He can do other work by the permission 
of H. E. the President. No such permission was 
obtained and therefore the Commission whose mem¬ 
bers were the Hon'ble Judges of the High Court at 
Hyderabad, was incompetent. 

(vi) Hence the Commission was not the proper 
forum for adjudicating various questions that arose 
from the deceased Nawab’s succession case. Case-law 
discussed. Tahira Begum v. State of Hyderabad, ILR 
(1953) Hyd 1 : AIR 1953 Hyd 105 (108A, 109, 110, 
110a, 110b, 110c, llOd, llOf) (Pt A) (Prs 6, 8, 10, 
11, 17, 18, 19, 20, 21, 27, 28) (FB). 

•-Art. 14—Applicability—Jenmikaram Payment 

(Abolition) Act (III of 1901) — Act contravenes, 
Art. 14. See Ibid, Art. 31-A. AIR 1964 Ker 171 (FB). 

-Art. 14 — Legislation abolishing cash grants— 

Exclusion of grants made to charitable and religious 
institutions and those made in respectof rights already 
resumed—Option to minors, persons above 60 and 
other disabled persons to have their grants continued 
for specified period—Exclusion and option held 
based on reasonable classification and legislation does 
not offend Art. 14—M. P. Abolition of Cash Grants 
Act (16 of 1903), Ss. 2 (1) and (3) — Does not offend 
Art. 14. 1964 Jab L J 527 : 1964 MPLJ 874 : AIR 
1965 Madh Pra 77 (85) (Pt D) (Pr 20) (DB). 

-Arts. 14 and 19 — Right to carry on a trade or 

business—No fundamental right of persons to insist 
upon Government or any other individual for doing 
business with them—(M. P.) Forest Manual Vol. II, 
pp. 134 to 140-AIR 1959 S C 490, AIR 1955 Mad 
305, AIR 1958 Mad 572 and AIR 1958 Ker 333, Rel. 
on; AIR 1955 Pat 483, Disting. 1965 Jab L J 161 s 
1965 MPLJ 108. 

-Art. 14—Scope— M. P. Official Languages Act 

(1950), S. 3 (2)—Notification under—Validity—Art. 14, 
if contravened. See M. P. Official Languages Act 
(1950), S. 3 (2). AIR 1959 Madh Pra 208 (DB). 

—Art. 14 — Power of Coffee Board to sell coffee 
in pool auctions—Scope and object of—Power to ac¬ 
cept lower bid in preference to highest bid—Not 


ultra vires. See Coffee Act (1942), S. 25. (1964) 2 Mad 
L J 403 : AIR 1965 Mad 14 (DB). 


—“Art. 14—Madras Inams (Assessment) Act (40 of 
1956)—Inam.its concept and effect indicated—Assess¬ 
ment does not amount to resumption—Act whether 
colourable legislation—Act though inconsistent with 
rights under Arts. 14 or 19 or 31, it is saved by 
Art. 31-A—Act is not invalid —See Madras Jnims 
(Assessment) Act (40 of 1950).»AIR 1964 Mad 90. 


-Art. 14 — Madras Children Act (1920) — Rules 

under S. 44, R. 7—Procedure to be followed by juve¬ 
nile Court does not contravene Art. 14. See Madras 
Children Act (4 of 1920), Rules under S. 44, R. 7. 
1960 Cr L J 927 : AIR 1960 Mad 308 (DB). 


-Arts. 14, 19 (1) (g)—Scope~Infringement—(Im¬ 
ports and Exports (Control)Act (1947), S. 3)-(Exports 
(Control) Order (1954), Cl. 7). 

The Food Commissioner of the Government of 
Ceylon wanted a supply of 2500 tons of chillies and 
the Government of India decided as a special case to 
release 2500 tons of chillies for export t o the Ceylon 
Government. The Government of Ceylon, that is, the 
Food Commissioner to that Government, was advised 
to make the rpurchase of chillies up to 2500 Ions 
from co-operative societies recommended by the 
State Government and such a list of societies was 
forwarded to him. 

Held, that there had been no violation of any fun¬ 
damental right or the principle underlying Art. 14. 
The Government could not obviously choose anybody 
at random and if they chose societies which were not 
mere profit making organisations like private bodies, 
there could be no arbitrariness or favouritism. 

Held, further that the fundamental right guaran¬ 
teed under Art. 19 (1) (g) had not been in any manner 
violated by the special permission granted to certain 
co-operative societies to export quantities of dry 
chillies. 71 Mad L W 100 : (1958) 1 Mad L J 338 : 
AIR 1958 Mad 218 (219, 220) (Pt A) (Prs 3, 4) (DB). 

-Art. 14—Person affected by order under S. 33 of 

Laccadive Islands and Minicoy Regulation—Opport¬ 
unity to be heard—See Laccadive Islands and Minicoy 
Regulation (1 of 1912), S. 33. AIR 1957 Mad 433. 


-—Art. 14—Discrimination—States Reorganisation 
Act (1956), S. 35 (3) -Validity-If violates Art. 14. 

The rule against a person being judge in his own 
cause or in a cause in which he has a personal interest 
is not in England a limitation on Parliamentary 
power. But this is no answer to an objection based on 
a contravention of Art. 14. Where the Chairman who 
is himself one of the six Councillors elected from the 
Graduates constituency, is vested with a power to 
decide the identity of the two councillors to be elimi¬ 
nated, this is ex facie discriminatory in favour of the 
Chairman and against the others; unless some rational 
or reasonable basis could be found for it, it is plainly 
violative of the equal protection guaranteed by Art. 14. 
S. 35 (3) of the States Reorganisation Act, in so far as 
it enables the Chairman of the Madras Legislative 
Council to specify by order two of the sitting mem¬ 
bers of the Graduates constituency, offends Art. 14 
of the Constitution and the sub-section is to that 
extent void and inoperative. (1956-57) 12 Ele L R 
345 (Mad). 

-Art. 14—Madras Restriction of Habitual Offenders 

Act (0 of 1948), Ss. 2 (4) and 10-Validity-See Mad¬ 
ras Restriction of Habitual Offenders Act (6 of 1948), 
S. 2 (4). AIR 1953 Mad 664 (DB). 

- Art. 14—Mysore Village Offices Abolition Act (14 
of 1901), does not contravene Constitution of India— 
Abolition of village offices is within competence of 
State legislature—Art. 311 is not relevant in this res- 
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peet — Reasonable classification —Tests. See Mysore 
Village Offices Abolition Act (14 of 1901), S. 2 (1) (n). 
AIR 1964 Mys 84 (DB). 

•-Art. 14 — Bombay Saranjams, Jahagirs and 

other Inams of Political Nature Resumption Rules, 
1952—Rules are not ultra vires—Constitution of India, 
Arts. 14, 19 (1) (f), 31, Sch. Vlf, List II Entries 18, 45. 
See Bombay Saranjams, Jahagirs and other Inams of 
Political Nature Resumption Rules, 1952. (1963) 2 
Mys L J 164 (FB). 

-Art. 14—City of Bangalore Improvement Act (5 

of 1945), S. 27-A—O(Tends Art. 14 of the Constitution. 
See City of Bangalore Improvement Act (1945), 
S. 27A. AIR 1962 Mys 218 (DB). 

-Arts. 14, 31, Sch. ^ II; List II, Item 18 — Orissa 

Private Lands of Rulers (Assessment of Rent) Act (13 
of 1958) — No infringement of Constitutional vali¬ 
dity. 

The competence of the Orissa Legislature to legis¬ 
late for the purpose of assessing private lands°of 
former Rulers to fair rent is beyond question (see 
Item 18 of List II in the Seventh Schedule). Even if 
the Legislature chooses not to implement the assu¬ 
rance given to a Ruler at the time of the merger, the 
law passed by a Legislature cannot, on that account, 
be struck down as unconstitutional. 1952 S C I 354 : 
AIR 1952 S C 252 and AIR.1958 S C 239.: 1958 S C J 
586, Rel. on. 

Merely by directing the owner of certain properties 
to pay a fair and equitable rent to the Government as 
the superior landlord, there cannot be said to be any 
‘acquisition of land for a public purpose' so as to 
attract the provisions of Art. 31. Similarly, the Act 
does not contravene Art. 14. The private properties 
of the former Rulers formed a class by themselves. 
They had all along been completely exempt from 
payment of any rent to Government. It is however 
open to the Legislature to classify them separately 
and pass a law for the purpose of assessing them to 
fair and equitable rent, because there is a reasonable 
nexus between the basis of that classification on the 
one hand and the object sought to be achieve! on the 
other. 2C Cut L T 652 : (I960) 20JD 346 r AIR 
1961 Orissa 131 (132, 133) (Pt A) (Prs 6, 7) (DB). 

-Art. 14—Orissa Co-operative Societies Act (11 of 

1952), Ss. 133, 73—Validity. 

Section 133 read with S. 73 of the Act is not vio¬ 
lative of Art. 14 of the Constitution. As there is no 
fundamental right for a litigant to be represented by 
a legal practitioner in civil litigation, or lor a legal 
practitioner to appear before any Court or tribunal, 
the mere conferment of unfettered discretion under 
S. 73 in the Registrar of Co operative Societies will 
not oilend Art. 14. Moreover, it seems a reasonable 
classification to divide into two groups the authorities 
who rnay exercise powers under the Act, the higher 
group consisting of the Registrar, the State Govern¬ 
ment, the Collector and the Board of Revenue and the 
lower group consisting of other officers exercising the 
powers of Registrar, liquidator, arbitrator or body of 
arbitrators, etc. Every order passed by auy of the 
lower authorities is subject to appeal to the Registrar 
before whom a legal practitioner may appear as of 
right. Even if there is a possibility of abuse of the 
power of transfer, it will not be properto hold that the 
provision of the statute is unconstitutional though, in 
some circumstances, his order of transfer may be open 
to challenge. AIR 1957 S C397, Foil. ; AIR 1954 S C 
545 ; AIR 1955 S C 13 and A I R 1956 S C 209, Dist. 

I L R (1958) Cut 286 : AIR 1958 Orissa 217 (218 
219, 220) (Pt B) (Prs 6, 8, 9, 10, 12) (DB). 

-Art. 14 — Bihar Land Encroachment Act (31 of 

1950), S. 2 (ii) (d) — Validity — Statute contravenes 


Art. 14 of the Constitution. See Constitution of India 
Art. 13. AIR 1955 Pat 1. 

Art. 14 — Sathi Lands (Restoration) Act (34 of 
1950)—Validity. 

Article 14 does not prohibit Legislative classi¬ 
fication. Nor does it prohibit the legislature from 
enacting special Jaws to combat special evils. A classi¬ 
fication that lakes account of the different degrees in 
which an evil is present must be upheld as reasonable 
and valid. Even legislation relating to one individual 
would not violate the equal protection clause, if there 
is no discrimination. TheSathi Lands (Restoration) 
Act cannot be held to be invalid on the ground of its 
violating Art. 14. (1918) 249 U S 152, Rel. on. A I n 
1952 Pat 194 (198) (Pt C) (Pr 19) (DB). 

[Reversed in AIR 1953 S C 215.] 

~ Art. 14—District Magistrate withholding wagons 
loaded by petitioner but allowing wagons loaded by 
other persons, similarly situated, to proceed to desti¬ 
nation—Held, action oi District Magistrate in dealing 
with petitioner differently would be ultra vires 
Art. 14. ILR (1965) 1 Punj 610. 

" Art. 14—Differential treatment not necessarily 
discriminatory—Fixation of differential freight rates 
by railway—Whether violates Art. 14. 

The expression discrimination indicates an un¬ 
just, unfair or unreasonable bias in favour of one and 
against another which is not necessarily indicative of 
the expression “differential treatment". Article 14 
does not prohibit differential treatment but guarantees 
equal treatment to all similarly circumstanced. Equal 
and same treatment to differently circumstanced per¬ 
sons may well in some cases amount to unreasonable 
or undue discrimination or preference of one over 
another. There is no precise formula for deciding 
►he question whether a differential treatment accorded 
by the rail way authorities in freight rates amounts to- 
undue preference or unreasonable discrimination or 
distinction. The general public interest and the effect, 
of charges on the development of the country as a 
whole are good grounds for fixing differential rates 
There can also be no undue preference if there is no 
competition between the persons favoured and the 
persons put in a disadvantageous position by the 
impugned fixation of rates. 63 Punj L R 206 • A T R 
1961 Punj 268 (271, 272) (Pt B) (Prs 9, 11) (DB). 


•-A/t. 14—Scope — S. 35 of Punjab State Aid to 

Industries Act — If repugnant to Art. 14 — (Punjab 
State Aid to Industries Act (V of 1935), S. 35). * 

Section 35 of Punjab State Aid to Industries Act 
1935, is not repugnant to the provisions of Art. 14 of 
the Constitution. A I R 1956 SC 20 ; AIR 1057 S r 
688 and AIR 1957 S C 397, Rel. on. 

The discretion given to the State Government under 
S. 35 of the Act is wide but is not either unguided or 
arbitrary. Further, discretion under the Act concerns 
only a minor matter of procedure not affecting the 
substantial liability of any individual but merely 
determining whether an additional mode of recovery 
shall be resorted to or not. Shri llarish Chand v 
Collector of Amritsar, 60 Puni L R 620 : ILR (IQ^i 
Punj 1390: AIR 1959 Punj 19 (22) (Pt C) (Pr 8) (FB). 

-Art. 14—General Clauses Act (1897), S. 23 — 

Not violative of Art. 14 of the Constitution See 
General Clauses Act (1897), S. 23 (5). A I R 196^ 

24 (DB). • 

ARTICLE 15 
SYNOPSIS 


(Constitution of India, Art. 15.) 

1. Scope and applicability. 

2. Who can question constitutionality 

3. State. 
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and educationally backward 


4. ' Discriminate against”. 

5. "Citizen”. 

6* ‘ On grounds only of religion, race, caste, sex, 
place of birth or any of them.” 

7. Discrimination on ground of religion. 

8. Discrimination on ground of race or caste. 

9. Discrimination on ground of sex. 

10. Discrimination on ground of place of birth. 

11. Customary law. 

12. Admission into educational institutions. 

13. Electoral law. 

14. Clause (3). 

15* Clause (4). 

(a) Socially 
classes. 

(i) Tests of social and educational back¬ 
wardness. 

(b) Scheduled castes and Scheduled Tribes. 

1* Scope and applicability. 

• -Art. 13—Relative scope of. Arts. 14, 15, 10. See 

Ibid, Art. 14. AIK 1961 S C 564. 

• -Arts. 15 and 29 (2)- Art. 29 (2) is not [limited 

to minority group —Distinction between Arts. 15 and 

29 (2). 

Art. 29 (2) is not limited to citizens belonging to a 
minority group of other than the section or the mino¬ 
rities referred to in Art. 29 (1) or Art. 30 (1), for the 
citizens, who do not belong to any minority group, 
may quite conceivably need this protection just as 
much as the citizens of such other minority groups. 
The language of Art. 29 (2) is wide and unqualified 
and may well cover all citizens whether they belong 
to the majority or minority group. Art. 15 protects all 
citizens against the State- whereas the protection of 
Art. 29 (2) extends against the State or an>body who 
denies the right conferred by it. Further Art. 15 pro¬ 
tects all citizens against discrimination generally but 
Art. 29 (2) is a protection against a particular species 
of wrong namely denial of admission into educational 
institutions of the specified kind. In the next place 
Art. 15 is quite general and wide in its terms and 
applies to all citizens, whether they belong to the 
majority or minority groups, and gives protection to 
all the citizens against discrimination by the State on 
certain specific grounds. Art. 29 (2) confers a special 
right on citizens for admission into educational institu¬ 
tions maintained or aided by the State. To limit this 
right only to citizens belonging to minority groups 
will be to provide a double proteation for such 
citizens and to hold that citizens of the majority 
group have no special educational rights in the 
nature of a right to be admitted into an educa¬ 
tional institution for the maintenance of which 
they make contributions by way of faxes. There 
is no cogent reason for such discrimination. The 
marginal note alone cannot be read as controlling 
the plain meaning of the language in which Art. 

29 (2) has been couched. State of Bombay v. Bombay 
Education Society, 56 Bom L R 1211 : 1955 SCR 
568 : (1954) S C J 678 i 1954 S C A 784 : (1954) 2 
M L J 359 : V L J 1954 S C 45 : AIR 1951 S C 561 
T566) (Pt B) (Pr 14). 

-Art. 15 — Scope — Protection of fundamental 

rights. See Ibid, Art 12. AIR 1954 All 608 (DB). 

•-Arts. 15 and 16— Petitioner already in service. 

Art. 16 is a sort of corollary to Art. 15 (1). Where 
there is no case of discrimination with regard to an 
employment, because there was no fresh employment, 
the petitioner being in the service from before nor 
did he ask for any fresh employment the articles have 
no application. Hiranmoy v. ;State of Assam, AIR 
1954 Assam 224 (254) (Pt P) (Pr 65) (FB). 


Arts. 15 (I), 29 — Whether Art. 15 (1) control 

82s kso,! Am 1952 c “ 

-Arts. 15 (1) and 29 (2)— Scope of — Art. 15 ID 
controls Art. 29 (2). li ' 

9 a A ,Ti-k? h !j C - h is - ° f wider application than Art. 
(2 prohibits discrimination on the ground of sex 

on all matters and so it includes discrimination in 

matters ot admission to educational institutions. The 

result is that Art. 15 (l) should be construed as cont- 

rolling Art. 29 (2). AIR 1952 Cal 822 (824) (Pt A) 

(irr y). 

Art. lo Interpretation—Adherence to American 
precedents—Permissibility. 

In interpreting Art. 15 of the Constitution, the 
u>ourt STiouId not be guided by the American prece¬ 
dents. The 19th Amendment of the American Consti¬ 
tution provides that “the rights of citizens of the 
United States to vote shall not be denied or abridged 
by the United States or by any State on account of 
sex”. Both the language and the theme of that Amend¬ 
ment are different from those of Art. 15 of the Consti- 
tion. The craze for American precedents can soon 
become a snare. A blind and uncritical adherence to 
American precedents must be avoided or else there 
will soon be a perverted American Constitution opera¬ 
ting in this land under the delusive garb of the Indian 
Constitution. 55 C W N 453 : AIR 195L Cal 563 
(569) (Pr 37). 


-Art. 15 (1)—Applicability and scope —Art. 29 (2) 

—Distinction. See Ibid, Art. 29 (2). AIR -1958 Ker 
33 (DB). 


~—Arts. 15, 14,16 — Promotions in government ser¬ 
vices — Basis — Seniority by itself cannot confer 
absolute right to promotion irrespective of other 
considerations—Idea of selection cannot be ruled out. 
See Ibid, Art. 14. AIR 1963 Mys 219. 

-Art. 15—Hyderabad Act (III of 1349 F) does not 

contravene Art. 15— Plaintiff taking advantage of the 
Act cannot challenge it—Action pending when consti¬ 
tution came into force if invalidated. See Hyderabad 
Prevention of Agricultural Land Alienation Act (3 of 
1349-F), Preamble. AIR 1960 Mys 59 (DB). 

-Arts. 15, 14— Classification of tenure into Jama 

and Sagu in Coorg—Not opposed to Art. 15 but based 
on reasonable grounds. See Ibid, Art. 14. AIR 1957 
Mys 93. 

-Art. 15— Validity of S. 8 (5) of Madras Act I of 

1908—Not repugnant with Arts. 14 and 15 of Consti¬ 
tution. See Tenancy Laws—Madras Estates Land Act 
(1 of 1908) (as amended by Madras Act (18 of 1930), 
S. 8 (5), AIR 1955 Mad 252 (DB). 

-Arts. 15, 16, 29; 35, 309, 372 and Sch. VH, List 

II, Entry 41 —Scope—Rules under Art. 309 — Orissa 
Administrative Service and the Orissa Subordinate 
Administrative Service (Recruitment) Rules (1950), 
R* 5* 

Neither Art. 15 nor 16 of the Constitution prohibits 
restrictions being imposed on ground of language 
qualification. On the other hand, Art. 29 saves the 
the cultural and educations! rights of any section of 
citizens residing in any part of India. The effect of 
the Government Resolutions referred to in R. 5 of the 
Orissa Administrative Service and the Orissa Subordi¬ 
nate Administrative Service Rules, 1950, which 
are framed under Art. 309 of Constitution is only to 
prescribe a language test as a necessary condition for 
entry into Government service. The rule does not 
purport to discriminate one citizen against another 
and the test is applicable to all applicants. ILR (1955) 
Cut 510 i A I R 1955 Orissa 113 (115) (Pt A) (Prs 9, 

10) (DB). 
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-Art. 15—S. 4, Bihar Money-Lenders (Regulation 

•<of Transactions) Act (7 of 1939)—Validity See Ibid, 
Art. 14. AIR 1953 Pat 259 (DB). 

m — Art. 15 ( 1 )— Validity—Abducted Persons (Reco- 
-very and Restoration Act (1949) — Does not contra- 
vene Part 1 of Art. 15 and is valid. Sohan Singh v. The 
State, AIR 1955 Pepsu 1 (2) (Pt A) (Pr 4) (Fa). 

2- Who can question constitutionality. 

-Arts. 15 (1) and 228—Right to apply for protecj 

tion in respect of fundamental right under Art. 15 
(1) -If available to noD.citizen. 

It is no doubt true that so far as Art. 15 (1) of the 
Constitution is concerned it is only a citizen who can 
come to the High Court under Art. 226 for the en¬ 
forcement of the fundamental right guaranteed by 
\it. 15 (1). When, however, it is contended that 
the ‘aw discriminates against citizen and citizen 
on grounds only of sex, and as such is void 
under Art. 13, a non-citizen who is being prosecuted 
under a void law can plead that his prosecution is bad 
and he cannot be convicted under a void law. To 
that extent even a non-citizen rnay rely on any of the 
fundamental rights, not of course for the purpose of 
enforcing those rights, hut merely to point out to the 
Court that a particular law in violation of any of 
these fundamental rights is bad, inoperative, and no 
pci al consequences can follow from the breach of 
such law. 1952 Cr L J 23 : 21 Bom Cr Cas 229 : 
ILR (1952) Bom 449: 53 Bom L R 736 : AIR 1951 
Bern 470 (471) (Pt B) (Pr 3) (DB). 

3- State. 

• -Art. 15 — Quad-judicial authority functioning 

outside territory of India but administered by Gov¬ 
ernment of India—Order refusing permit by Appel¬ 
late Authority in Pondicherry under Motor Vehicles 
Act, at a time when Pondicherry was under adminis 
tration of Government of India, but outside Indian 
territory—Authority not under control of Government 
of India within Art. 12, being quasi-judicial autho¬ 
rity— Writ under Art. 32 against such authority after 
Pondicherry has become part of India—Not available 
— Order if open to attack under Art. 15. See Ibid, 
Art. 12. AIR 1963 S C 1464- 

-Art. 15 (1) — applicability to State aided Univer¬ 
sity — University rule allowing only Europeans, 
Anglo-Indians and Women-candidates to offer Urdu 
as elective subject—Classitieation held not arbitrary 
ard capricious. 

Under S. 31, East Punjab University Act, the Senate 
is empowered o make regulations providing for the 
courses of the studies to be followed, the conditions 
to be complied with by candidate? for any University 
examination. R. 0 gives a list of compulsory subjects. 
One of the compulsory subjects is a classical language 
or Hindi, Punjabi, French or German. European, 
Anglo-Indian and women candidates can offer Urdu 
but not other candidates, ft was contended that the 
University has made a discrimination on the basis of 
sex, race and place of birth. 

Held, that the classification made by the University 
was not arbitrary or capricious. 

Held, also, that the educational institutions would 
be within the purview of Ait. 15 (1). if they are State- 
maintained and not otherwise. The Punjab University 
is State aided but not State-maintained and, therefore, 
their regulations do not come within the prohibition 
enacted under Ait. 15 (1). AIR 1954 Mad 67, Relied 
on. AIR 1955 Him Pra 9 (11) (Pt B) (Prs 10, 12). 

-Art. 15 (1)—Scope. 

Educational institutions will be within the purview 
-of Art. 15 (1), only if they are State maintained and 

[Vol. 3.] Fn. D. 78. 


not otherwise. The regulations of the University of 
Madras, which is State-aided and not State-maintained 
are not within the prohibition enacted in Art. 15 (1). 
American case-law, Ref. ILF (1954) Mad 426 : (1953) 
2 M L J 287 : 66 Mad L VV 665 : AIR 1954 Mad 67 
(69) (Pt C) (Pr 7) (DB). 

-Arts. 15 (4)'and 12 —‘State’ includes executive 

Government of State. AIR 1955 S C 549, Applied. 38 
Mys L J 652 : ILR (1959) Mys 740 i AIR 1960 Mys 
338 (343) (Pt A) (Pr 16) (DB). 

• -Art. 15—“State” If includes President. 

Art. 15 of the Constitution prohibits the President 
from discriminating against citizens cn grounds of 
religion in his othcial capacity. All official acts of the 
President are the official acts of the State and for the 
purposes ef Art. 15, (he “State” is synonymous with 
the President or at any rate includes his official capa¬ 
city. Gurmukh Singh v. Union of India, ILR (1951) 
Puuj 321 : 54 P L R 69 : AIR 1952 Punj 143 (143) 
(Pt A) (Pr 4) (FB). 

• -Art. 15—Constitution (Scheduled Castes) Order. 

1950—Order is not ultra vires of Constitution because 
it must be treated as passed by State. S. Gurmukh 
Singh v. Union of India, 54 Pun L JU 69 : ILK (1951) 
Punj 321 : AIR 1952 Punj 143 (144) (Pt B) (Prs 6, 7) 
(FB). 

4. ‘‘Discriminate against. 

-Art 15 (1) — Discrimination based on grounds 

specified in Art. 15 (I) along with other grounds - 
Not invalid. 

The discrimination which is forbidden by Art. 15 
(1) is only such discrimination as is based solely on 
the grounds that a person belongs to a particular race 
or caste or professes a particular religion or was born 
at a particular place or is of a particular sex and on 
no other ground. A discrimination based on one or 
more of these grounds and also on other grounds is 
not hit by the Article. 

Held, on facts that the refusal to admit the appel¬ 
lant to a mixed college was not mala fide or based 
solely on the ground that she was a woman, but 
because under a scheme of better organisatian of both 
male and female education at that place, which 
covered development of the Women’s College as a 
step towards the advancement of female education, it 
was considered reasonable to restrict further admis¬ 
sion of women -student to the mixed College and 
hence there was no discrimination within Art, 15 (1). 
56 Cal W N 801 : AIR 1952 Cal 825 (829) (Pt A) 
(Prs 16, 17) (DB). 

-Art. 15 (1)—Discrimination—Meaning of. 

Discrimination is comparative in its connc taf ion. 
Discrimhiation on the ground of sex alone must mean 
that one sex is discriminated as against the other. 
Discrimination is double-edged. To discriminate 
against one sex is to discriminate in favour of other, 
but inherent in the very notion of (.very discrimina 
tion is a measure of comparison. The language used 
in Art. 15 (1) “discriminate against” should be under¬ 
stood in the above light. There cannot he any discri¬ 
mination ‘against* without a resulting and correspond¬ 
ing discrimination in favour of some one else which 
would be commonly known as preference for that 
some one else. Discrimination and preference are twin 
and inseparable ideas. ('51) 55 G W N 453 ; 4IR 
1951 Cal 563 (56*8) (Pt G) (Pr 30). 

5. “Citizen.” 

-Art. 15 (1)—Right of non-citizen. 

A person who is not a citizen cannot come to the 
High Court for assistance, invoking his right under 
Art. 15 (1). But even a non-citizen may rely on any of 
the fundamental rights, not indeed for the purpose of 
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enforcing those rights, but merely in order to point 

out to the Court that a particular law being in viola 

tion of any of these fundamental rights is bad, inope- 

f r t ' v ' e , a " d no Penal consequence can follow from the 
breach of such a law. 53 Bom L B 736 i 1952 frl i 
23 : 21 Bom Cr C 229 : ILR (1952) Bom 449- AIR 
195J Boin 470 (471) (Pt B) (Pr 3) (DB). ’ AIR 

—-Art. 15 - Applicability - Non-citizen-Right, to 

Spo Ik"5 e A e . 8 'i S li atl0 S affectin S fundamental rights 
Ibid, Art. 14. 1959 Cri L J 439 , A I Rl959 Cai 

tT^awS'aid? e 9 ri A 3 P . P l9 C 47 bi) ^ *° PCrS ° nS migrating 

Articles 15 aod )9 confer rights and privileges only 
on citizens. A person who has migrated from the 

tan af’er l°l lQd? f ° th ® 1 territory included in Pakis- 
tan at er 1-3-1947 cannot be deemed to be a citizen 

iasl ri »l ,a .i arld Art ' - an d 19 do not apply to him. 
Jp'O Mad W N 477 : 1951-2 Mad L J 1 • A I R 1951 
Mad 930 (932) (Pt A) (Pr 12) (DB). 1 ' A 1 K 1951 

6. "On grounds only of religion, race, caste, 
sex, place of birth or any of them." 

*T Art:- f ® Scope — Discrimination based on reli- 
gion, race or caste - Legality - Acquisition of land 
for establishment of Hanjan colony—Older of requi- 

LegMity 5 ’ B ° mbay La “ d Act - 

tbf/r a J 6 tbe Constitution expressly states 

that e isciiniination merely on the ground of religion, 

race, caste sex or place of birth is not and cannot be 

8™"d for passing an unequal law. If 
the State therefore takes any action which is of a dis¬ 
criminatory-nature and which discrimination is based 
merely on the ground of the religion, race or caste of 

I?™* ° r ° f r a sectl °“ pf the public, then the action 
can be successfully challenged under Art. 15. 


women in this country ThereTore S 4 m °t 

15 W- W Bom L B 736,1952 Crf 

A I R 1951 Bom 470 (472) (pic, (Prs^S) ?DB) 49 ’ 
——Art. 15 (1)—Scope and effect — Girl student re 

fused admission to mixed coll g, under scheme of 
better organisation of both maraud f emale Xa! 

crim hat f Art ' 1 j ( V of the Constitution forbids is dis- 

anv of rhc 3nd dl ^ cnm >nation based solely on all or 
i-X ® grounds mentioned in the Article. Al f 

Hiffe 16 "!- 3 . 1 - 011 Is n0t d ' scr *minatioij, but only such 

Sv real M iuvidi °^ anJ as '« »ad“ » 
cause any real difference in the conditions or natural 

remX C tofn t t'ne n ^ PT 00 * dealt with makes diffe¬ 
rent tieatment ne essary, but because of the presence 

i• m , e characteristic or affiliation which is either 
disliked or not regarded with equal favour but which 

made'a - ra -'° t n ? . COnnection with the differentiation 

which ic“ redS0 , n - Next . ‘he discrimination 

ba C d h 'L 0rb ' d - 1S onl 7 i ueb discrimination as is 
based solely on the ground that a person belongs to a 

ofnn w- ar i, race 7 casfe . or Presses a particular reli-. 

far cn -in!!^ at 3 par ‘! cu,ar P lac . e or is of a particu- 
l. J’' and on no other ground. A discrimination 
based on one or more of these grounds and also on. 
other grounds is not hit by the article 


Where an order of requisition under S. 5 of the 
Bombay Land Requisition Act, 1948, states that cer- 
tain land is required for a public purpose, namely, 
the establishment oi a Harijan colony, the order 
cannot be justified. There can be no doubt that the 
colony which is inteeded to be constructed is intend- 

flnnfrt h °b - the . bene m °! Hari)ans. There is no 
douot that it is a laudable object, but when the State 

picks out members of a pariicular caste and wishes 

to give those members particular facilities, although 

orher members of the public may equally he in need 

oi tho>e facilities, the action is undoubtedly discrimi- 

aud ' he or(,er must be held to contravene 
Ar .u- the i-onstib 'ion. No purpose can be public 

.meaning of the Land Requisition Act 
which is either unlawful or unconstitutional and 
Since a Harijan colony offends against Art. 15 (1) the 
establishment of a Harijan colony can never be a 

Ro/1 P ur P° se within the Land Requisition Act. 
ILR (1953) R«»m 44 : 54 Rom L R 678 : A I R 1952 
Bom 401 (401) (pt h) (Pr 3) (DB). 

Art. 15 (1)—S. 497, Penal Code—Validity. 

Aiticle 15 (1 speaks of discrimination on grounds 
only of religion, race, caste sex, place of birth or any 
ot them. If religion, race, caste, sex, place of birth 
I s mere, y one of the factors which the Legislature 
has taken into consideration then it would not be 
discrimination only on ground of that fact, but if 
the Legislative has discriminated only on one of 
these grounds and no other factor could possibly 
have been present, then undoubtedly the law would 
offend against Art. 15 (1). 

. W ^t Jed to discrimination in S. 497 in this country 
H^tjhe fact that women had a sex different from 
that of men, but that women in this country were so 

to^£2ti ii a L Special ^kbon was required order 
protect them, and it was from this point of view 


Where a girl-student was not refused admission to 
a mixed college merely because she was a woman, but 
because under a scheme of better organisation ol both 
male and female education at Hooghly, which cover- 
ed development of the V* omen’s College as a step to¬ 
wards the advancement of female education and also- 
relieving the pressure on the Moshin College which 
was a mixed College, it was considered reasonable to 
restrict further admission of women students to the 
Women s College and at the same time to safe-guard 
the interests of women students reading for Honours 
by permitting them to attend Honours Classes at the 
Moshin College, it cannot be said that any discrimi¬ 
nation was made against her on the ground that she 

5 t c W N 801 : A I R 1952 Cal 825- 
(829) (Pt A) (Prs 16, 17) (DB). 

—Ait. 15 (1) and (3) - Scope of - Discrimination 
against and in favour of women—How far protected. 

Article 15(1) of the Constitution provides, inter 
alia, that the State shall not discriminate against anv 
citizen on grounds only of sex. The word “only” in 
this article is of great importance and significance. 
Ihe impugned law must be shown to ciscriminate 
because of sex alone. If other factors in addition to 
sex come into play in making the discriminatory law, 
then such discrimination does not come within the - 
provisions of Art. 15 (1). Superaddea to sex, it there- 
are proprietary considt rations, then the discrimina- 
JS 1 ]-, 0311110 * )e v<; aid 1° be on the ground of sex alone. 

, 5 _? C N 453 : A I B 1951 Cal 563 (568, 569) (Pt E) 

(Prs 32, 33, 34, 35, 36). 

— Arts. 15 (1), 29 (2) — Discrimination on ground 
of residence—Articles not contravened by it. 

Discrimination on the ground of residence, by 
itself has not been refe/ red to either in Art. 15 (1) or 
29 2). And prima lacie these two articles cannot be • 
considered to have been violated by such discrimina¬ 
tion. A I R 1955 S C 334, Rel on. 1963 Ker L T 
783 : 1963 Ker L J 820 : (1963) 2 Ker L R 372 : AIR 
1964 Ker 39 (66, 67) (Pt F) (Pr 116). 

[Reversed on another point in A I R 1964 Ker 316.] 

• Art. 15 — Abducted Persons (Recovery and* 
Restoration) Act (1949), S. 2 (1) (a) — Validity — 
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(Abducted Persons (Recovery and Restoration) Act 
(1949), S. 2 (1) (a). 

Article 15 deals with discrimination on grounds 
only of religion, race, etc. The word “only” is im¬ 
portant and it is clear that what Art. 15 says is that a 
person shall not suffer merely because he belongs to 
a particular religion, race or caste vis-a-vis another 
person similarly circumstanced. The persons who 
come under the mischief of the Abducted Persons 
(Recovery and Restoration) Act have other qualifica¬ 
tions besides the qualification of religion. Religion 
alone is not the ground upon which the distinction is 
based. The abducted person may not even be a 
Muslim at the time of his or her being taken into cus¬ 
tody. He must have been separated from his family 
between the 1st of March 1947 and the 1st of January 
1949 and he must be living under the control of any 
other individual or family. These additional factors 
are a necessary incidence to the definition of an 
abducted person and thus there is no discrimination 
on grounds only of religion. Ajaib Singh v. State of 
Punjab, 54 Pun L R 200 : 1952 Cri L J 1313 : ILR 
(1952) Puni 381 : A I R 1952 Punj 309 (332) (Pt D) 
(Pr 143) (FB). 

[Overruled on another point in AIR 1953 S C 10.] 

7. Discrimination onground of religion. 

•-Art. 15 (1) — Scope — Elections on communal 

lines. 

Any law providing for elections on the basis of 
separate electorates lor members of different religious 
communities offends against Art. 15 (1). The constitu¬ 
tional mandate to the State not to disciiminate against 
any citizen on the ground, inter alia, of religion 
clearly extend to political as well as to other rights, 
and any election held after the Constitution in pur¬ 
suance of such a law, subject to Cl. (4) of the Article, 
must bo held void as being repugnant to the Consti¬ 
tution. Nain Sukh Das v. .state ol U. P. ; (1953) 2 M L 
J 257 : 1953 S C J 540 : 1953 S C A 594 : 1953 
S C R 1184 j AIR 1953 S C 384 (385) (Pt A)(Prs3, 4). 

-Art. 15—Bombay Prevention of Hindu Bigamous 

Marriages Act 1946—Scope—If void under Art. 13 of 
the Constitution as contravening Arts. 14, 15 and 25— 
“Laws in Force.” See Ibid, Art. 13. A I R 1952 Bom 
84. 

-Arts. 15 (1), 14 and 10 - Concession in school 

fees to converts can be res'rioted to converts from one 
generation only. S >e Madras E lucational Rules, R 92, 
Appendix 17-A. AIR 1953 Mad 21. 

-Arts. 15 and 25 — If contravened by the Madras 

Hindu (Bigamy Prevention and Divorce) Act. See 
Madras Hindu (Bigamv Prevention of Divorce) Act 
(6 of 1949;. AIR 1952 Mad 193 (DB). 

—-Art. 15 (1 —Administration of Evacuee Property 
Ordinance, 1949 — Validii y. 

It cannot be said that under the provisions of the 
Administration of Evacuee Property Ordinance, 1949 
di'Crimination has been made against Muslims. 
Though actually most of the persons to wh m the 
rovisions of the OrdinaLce may apply are likely to 
e Muslims there is nothing in the Ordinance nece¬ 
ssarily leading tn any discrimination : Ii8 U S 350, 
Dist. 1951 M W N 477 : 1951-2 MLJ1: /UR U51 
Mad 930 (934) (Pt II) (Pr 20) (DB). 

-Art. 15 — Scope — Hindu Marriage Act (1955) — 

Validity - If offends Art. 15. Set Ilincfu Marriage Act 
(1955), S. 5. 1959 Cr L J 493 : AIR 1959 Manipur 20. 

-Art. 15 (1) —Constitution (Scheduled Castes) 

Order (1950), Cl. (3) —Validity — Order is not hit by 
Art 15(1)- Constitution (Scheduled Castes) Order 
(1950), Cl. (3). 

The provisions of the Constitution (Scheduled 


Castes) Order, 1950, are not hit by Art. 15 (1) of the 
Constitution, on the ground that scheduled castes 
have been confined to people professing to be 
•Hindus’. ILR (1961) 11 Raj 63. 

• — Art. 15 (1)—Rule of Damdupat is hit by Art. 15 
(1) and is void—(Hindu Law—Rule of Damdupat.)] 

In enforcing the rule of Damdupat as between 
Hindus, or, at any rate, in cases where the debtor is a 
Hindu, the State will clearly be discriminating against 
non-Hindus on the ground of their religion. The rule 
of Damdupat, therefore, as known to Hindu Law, is 
now clearly hit by Art. 15 (1) of the Constitution and 
as such would be void under Art. 13 (1). Sheokaran 
Singh v. Daulatram, 1956 Raj LW 81 : I L R (1955) 
5 Raj 919 : AIR 1955 Raj 201 (202) (Pt D) (Pr 14) 
(FB). 

-Art. 15 — Rajasthan Government Order, Dated 

31-5-1952 —^Exemption granted to Harijans and 
Muslims beciuse they were Harijans and Muslims 
offends against Art. 15. I L R (1954) 4 Raj 47 : AIR 
1955 Raj 5 (6) (Pt C) (Pr 4) (DB). 

• -Arts. 15 (1), 14, J9 (1) (f) and (g) and 26 - 

Travancore Cochin Hindu Religious Institutions Act 
(15 of 1950), Ss. 63 and 04 — Restrictions imposed by 
Ss. 63 an i 04 in choosing members of Cochin Devas- 
wom Board do* not violate provisions of Art. 15. See 
Ibid, Art. 14. AIR 1956 Trav-Co 19 (FB). 

8. Discrimination on ground of race or caste. 

• -Art. 15 (1)— Applicability■— Police Act (1861), 

S. 15 (5) —Levy of cost of additional force— Exemp¬ 
tion of Harijan and Muslim inhabitants — Legality. 

Where an exemption was granted under S. 15 5, of 
the Police Act, to the Harijan and Muslim inhabitants 
of the villages in which an additional police force 
was stationed, from the levy of the cost of the addi¬ 
tional force : 

Held, that the exemption discriminated against the 
law-abiding members of the other communit-es and 
in favour of the Muslim and Harijan communities 
(assuming that every one of them was peace loving 
and law-abiding) on the basis only of ‘cade’ or 
‘religion*. The exemption was therefore contrary to 
Art. 15 (1) of the Constitution and must be struck 
down. AIR 1955 Raj 5, Affirmed. State of Rajasthan 
v. Thakur Pratap Singh, 1961 K»r L T (S C) 3 • 
(1961) 1 SC J 143: (1961) 1 Mad L J (S C) 28 : 
(1961) 1 Andh \V R tS C) 28 : 1961 Mad L J (Cri) 
95: 1961 All Cri R 69: (1961) 1 Ker L R 217 • 
(1961) 1 S C R 222 : 1961 S C I) 9 : 1961 All W R 
(HC) 169 : AIR 19dU S C 1208 (1210) (Pr 9). 

- Art. 15 —‘Discrimination’ — Administration of 

Calcutta Maidan — Lowers of Police Commissioner 
Refusal of permission to circus shows. 8ee Ibid 
Art. 220. AIR i960 Cal 664. 

-Art. 15—Collector in his notification observing 

that it was desirable to re-form wards in the village 
for purposes of Panchayat elections to prevent domi¬ 
nation by one section over another Intent on of 
Collector not being to discriminate in favour of one 
caste or against another—People of various castes 
living in each ward—Notification held did not offend 
Art. 15 — Bombay Village-Panchayats Act (3 of 
1959), S. 10. (1962; 3 Cuj L R 56. 

-Art. 15 (1) — s 15 of Bushahar Alienation of 

Land Hegulition (1986 B) is inconsistent with Art. 15 
(1) as it discriminates on grouni of caste. See Busha- 
har Alienation of Land Regulation (1980-B). S 15 
A I R 1954 Him Pra 23. * 

-Arts. 15 (1) and 29 (2) — Discrimination on sole 

ground of caste—Orders of State Government reserv¬ 
ing seats for ‘backward classes’ for admission to Medi¬ 
cal College—Classification of socially and education- 
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ally backward classes made solely on consideration of 
their castes - Orders held illegal - Government of 

Ki^f ^ 6 Vm S ’n OS A M-173/49-A-7079, dated 25-7- 
, rn fqil ^= -1028/51,-18830. dated 28-2-1952: 
A Iv~ 19 ® 3 S ^ Applied. 1965 B L J R 137 • ArR 

1965 Pat 372 (373) (Prs 5, 6) (DB). J K 


Kotwar is to be made on the basis of merit and merit 
™Tri, an ? ?* is on 'y if in respect of suTabiUty to the 
m^v he 6 C ai T n . t u are of equal merits that preference 
MBSJa§Lj 1054. 6 near relative ‘ 1965 MP LJ165: 


Art. 15 - Ancestral property in possession of relatfonshin -Jwhof” 08 * 100 . 0n g r °“nd of ser or 

1 HTAnripfAr in PnrvinU i* _ _ XCldlll/DoDlP W hPi nmAlinfc f A C A* •! n n 


male proprietor in Punjab—Restrictions on power to 
dispose by alienation Whether proprietor is Tat or 
Rajput or anybody and whatever be his race, he has 
these limitations imposed upon his power of aliena- 

^° n „ ~ Al . t ,^ 5 'S'-act infringed. A I R 1951 Punj 445 
(446, 44 7) (Prs 5, 6, 7, 8). 

9. Discrimination on ground of sex. 

Art. 15 — Last sentence of S. 497, I. P. C. - 


Whether repugnant to Art. 15 (1) : 0 n ground of sex. 

See Penal Code (I860), S. 497. A:I R 1954 S C 321. 

* 

—-Art. 15-Constitution of India, Art. 220—Certio¬ 
rari— Assumption of Superintendence of the estate of 
a female proprietor — U. P. Court of Wards Act (4 of 
1912), S. 8 (1) (b)—Discretionary on the ground only 
of sex — Unreasonable restriction of freedom to hold 
property — Arts 15 and 19 (1) (f) of the Constitution 
offended — Void. See Ibid, Art. 226. AIR 1952 All 
746. 

Art. Id Discrimination only on ground of sex. 
See U. P. Court of Wards Act (4 of 1912), S. 8 (1) (b)’ 
A I R 1954 All 608 (DB). 

Art. 15 (1) Nature of discrimination disallowed. 

The discrimination which is not permissible under 
Art. 15(1) is a discrimination which is only one of 
the grounds mentioned in Art. 15 (1). If there is a 
discrimination in favour of a particular sex, that dis¬ 
crimination would be permissible provided it is not 
only on the ground of sex, or in other words, the 
classification on the ground of sex is permissible 
provided that classification is the result of other 
considerations besides the facts that the : persons be¬ 
longing to that class are of a particular sex. 55 Bom 

L R 323 : I L R (1953) Bom 842 : A I R 1953 Bom 
311 (313) (Pt D) (Pr 7) (DB). 

-Art. 15 — Discrimination on ground of sex. See 

Travancore Ezhava Act (3 of 1L00), S. 9. AIR 1957 
Ker 94 (DB). 

Art. Id (1) R. 2 (iv) of Rules framed under 

/"A 1 • . 1 /^1 a — _ w — _ 


S. 258 lead with S. 230 of M. P. Land Revenue Code, 
1959, held ultra vires Article and therefore invalid. * 

Clause (iv) of Rule 2 of the rules framed under 
S. 258 read with S. 230 of the M. P. Land Revenue 
Code 1959 governing the appointment, duties, etc., of 
Kotwars, is repugnant to Art. 15 of the Constitution 
and therefore invalid inasmuch as it made women 
ineligible lor the post of Kotwar and thus it discrimi¬ 
nated against women on the ground of sex alone. 

Article 15 (1) of the Constitution prescribes inter 
alia that the State shall not discriminate against any 
citizen on ground only of sex. The word ‘only’in 
Art. 15 (1) is of importance and significance and it 
shows that the discrimination which is prohibited by 
that article is one based because of sex alone. If the 
discrimination is founded not on the ground of sex 
alone, but on the ground of sex with certain conside¬ 
rations superadded to it, then the discrimination is 
not hit by Article 15 (1). 

No doubt, having regard to the arduous nature of 
the duties and responsibilities of a Kotwar, the 
appointment of a woman as a Kotwar may not at all 
be desirable or suitable or conducive to the proper 
and efficient discharge of the duties that a Kotwar is 
required to do. But this is a matter which the 
appointing authority has to decide in each case 
having regard to the principle that the selection of a 


relaHonsKir, uf/uY 8 rwuna 01 sex Or 

Sc I P r What amounts to. See Civil P. C 
(1908), S. 35. AIR 1957 Mad 622. 

t (1) — Pepsu Tenancy and Agricultural 

Lands Act (13 of 1955), S. 32-kk-Validity-SecUon 

"I 3 ! 1e j ”° ^crimination on ground of sex or religion 
and does not violate Art. 15. See TenancyLaws- 

PunjabSasunty of Land Tenures Act (10 of 1953), 

i>. 19-E. AIR 1963 Punj 319 (DB). 

• Arts. 15 19 (1) (f)— Legislation for taking over 
management of estate on sole subjective satisfaction 

?pTi n" °5 ItS c °^ lcer— Discrimination against 
f ema e on ground of sex—Validity - Pepsu Court of 

Wards Act (1 of 2008 Bk), S. 5 (2) — Ultra vires 

Arts. 15 and 19 (1) (f) 0 f Constitution. 

nf P YY^Y Ch Y eCti0n 5 ( , 2 > ofthe Pepsu Court 
llp ds 4? 's ultravires the Constitution. AIR 

CM P N« ,3 iiU/P d f A VL 19 ^ 4 j Un ) 247, Overruled. 
C. M. No. 103/P of 1950, dated 27-9 1957 (Puni.), 

Ari VC lW tK eC r° n V (2) - (a ' oi . the Act « uItra vires 

Art. Id of the Constitution as it discriminates against 
a lemale on the ground of sex alone. A I R 1952 All 
p4@ and A I R 1954 All 008, Rel. on ; A T R 1957 
Pepsu 5, Approved. Pritam Kaur v. State of Pepsu, 
^ P U "J L . « J82 i I L R (1962) 2 Punj 548 , A I R 

17 18 27) (FB)f’ 17 * 18 ’ 19J (Pt D) (Prs 15 > 16 - 

—Art. 15 - Section 5, Punjab Court of Wards Act 
2 of 1903 is not hit by Art. 15. 55 Puni L F 279: 

fpU K) ( p db 7. 279 •• A1R 1953 PuDi3 ° (35 > 

[Overruled in A I R 1903 Punj 9.] 

10. Discrimination on ground of 
place of birth. 

® Art. 15 (1) Rule requiring capitation fee from 

non-Madhya Bharat Students (as modified in 1952) 
—Validity. 

(Per Majority, Jagannadhadas, J. Contra )- The rule 
as modified in 1952 is clearly not open to attack as 
infringing Art. 15 (1). The ground for exemption 
from payment of capitation fee as laid down therein 
is bona fide residence in the State of Madhya Bharat. 
Residence and place of birth are two distinct concep- 
tions with different connotations both in law and in 
fact, and when Art. 15 (1) prohibits discrimination 
based on the place of birth, it cannot be read as 
prohibiting discrimination based on residence. It 
could not be held that the exemption based on domi¬ 
cile was in effect, an exemption based on place of 
birth under an alias. Domicile of a person means his 
permanent home. Whether the expression used is 
“domicile of origin” or “domicile of birth”, the con¬ 
cept involved in it is something different from what 
the words “place of birth” signify. And if “domicile 
of birth” and “place of birth” cannot be taken as 
synonymous, then the prohibition enacted in Art. 15 
(1) against discrimination based on place of birth 
cannot apply to a discrimination based on domicile. 
Citizenship and domicile represent two different con¬ 
ceptions. citizenship has reference to political status 
of a person and domicile to his civil right. Domicile 
has reference to the system of law by which a person 
is governed, and when we speak of the domicile of a 
country, we assume that the same system of law pre¬ 
vails all over that country. But it might well happen 
that laws relating to succession and marriage might 
not be the same all over the country and that different 
areas in the State might have different laws in respect 
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of those matters. In that case, each area having a dis¬ 
tinct set of laws would itself be regarded as a country 
for the purpose of domicile. There could be different 
domiciles for different States. It cannot be contended 
that there cannot be a domicile of Madhya Bharat 
under the Constitution. When the rule-making autho¬ 
rities referred to domicile in Cls. (a) and (b) of the 
rule they were thinking really of residence. In this 
view also, the contention that the rule is repugnant to 
Art, 15 (1) must fail. Case law discussed. Joshi v. 
State of Madhya Bharat, 1955 S C A 511 : 1955 
SCR 1215 : 1955 S C J 298 : 1955 Mad W N 406 : 
A I R 3955 S C 334 (336 to 339) (Pt A) (Prs 5, 6, 7, 
8, 10, 11). 

•-Art. 15 (1) —Discrimination on ground of place 

of birth — Rule relating to admission to Medical 
College at Indore — Rule giving favourable treat¬ 
ment to citizens of other countries (as modified in 
1952). 

No doubt, Cl. (d) of the rule strikes a new note.it 
may be that as a matter of policy the management of 
the institution decided that it would be an advantage 
to associate citizens of other countries with Indian 
citizens in educational institutions, and therefore, 
reserved a few seats for them on the moit-favoured 
nation treatment basis. But as Cls. (a) to (c) rest on a 
classification based on domicile and residence, and 
are distinct and severable from clause (d) they would 
be valid even if Cl. (d) were to be held bad. Joshi v. 
State of Madhya Bharat, 1955 S C A 511 ; 1955 
SCR 1215 : 1955 S C J 298 i 1955 Mad W N 406 : 
A I R 1955 S C 334 (339) (Pt B) (Pr 12). 

-Art. 15 — Discrimination on ground of place of 

birth — Place of birth and place of domicile — Dis¬ 
tinction — Rule 6 ot Osmania University - Contem¬ 
plates place ot residence—It does not offend against 
principle of Art- 15 —Words and Phrases —Domicile 
—Osmania University Act (9 ot 1959), Rules under 
R. 6. 

The prohibition enacted in Art. 15 is the dis¬ 
crimination resting on place of birth. Place of birth 
and place of domicile are two different concepts 
each with different import, the first bearing on the 
place where the candidate is born while the other 
relates to the place where the candidate or his 
parents reside. Domicile of a person means his per¬ 
manent home. It could not be posited that R. 6 
offends against the principle embodied in Art. 15. 

There is nothing unreasonable in the fact that 
persons of the same State should be required to 
prove domicile in a particular part of the State, 
because different areas in the State may have differ¬ 
ent laws in respect of certain matters. In that case, 
each area having a distinct set of laws would itself 
be regarded as a country for the purpose of domicile. 
AIR 1955 S C 334; (1859) 28 L J Ch 396; (1801) 5 Ves 
750, Rel. on. 1961 Aodh LT 811 : (1961) 2 Andh 
W R 385: ILR (1963) Andh Pra 198: AIR 1962 
Andh Pra 120 (122) (Pt A) (Prs 8, 9, 11) (DB). 

-Art. 15 — Applicability — Discrimination based 

on ground of place of birth and domicile — If pro¬ 
hibited—Bombay Beggars Act (1945)—If ultra vires 
and void. See Bombay Beggars Act. 1952 Cr L J 
1600 : AIR 1952 Bom 451 (DB). 

-Art. 15 (1)—S. 27 (2A), City of Bombay Police Act 

discriminates against persons on ground of their place 
of birth—Section repugnant to Art. 15 (1). See Ibid, 
Art. 13 (1). AIR 1951 Bom 285 (DB). 

•-Art. 15 — Plea that a certain notification is 

based on discrimination on the ground of place of 
birth, is one under Art. 15 and not Art. 14 — Plea 
under Article if not pleaded nor proved cannot be 
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allowed at the stage of revision. See Ibid, Art. 14. 
AIR 1961 Cal 125 (SB). 

-Art. 15 — Discrimination—Hindu Succession 

Act, 1956 — (Hindu Succession Act (1956), S. 14). 

S. 14 applies equally to the Mitakshara as well as 
the Dayabhag School of Hindu Law. That section 
makes no discrimination between citizens on the 
ground of place of birth. AIR 1957 Cal 527 (528) 
(Pt D) (Pr 5) (DB). 

-Art. 15 (1) — Discrimination on ground of resi¬ 
dence. 

The right granted under Art. 13 is a sort of a 
negative right and arises only on a discrimination 
being made on one or more of the five grounds men¬ 
tioned therein. If discrimination is made on any 
other ground it will not mean violation of the Funda¬ 
mental Right under Art. 15. Discrimination on tiie 
ground of place of birth means discrimination be¬ 
cause a person is born at a particular place. lienee, a 
distinction if made by a Mate on the ground of resi¬ 
dence in the matter of imparting education cannot 
mean a discrimination on the ground of place of 
birth. ILR (1953) Madh B 87 : Madh B L J 1952 
(HCB) 431: AIR 1954 Madh B 119 (121) (Pt A) 
(Prs 9, 10) (DB). 

-Art. 15—C. P. Code (1908), S. 60 (1) (c)-Yali- 

dity—[C. P. Code (1908), S. 60 (1) (c)]. 

Indisputably, an agriculturist may belong to any 
religion, race, caste or sex. In 8. 60 v 1) (cl of the 
Code of Civil Procedure there is nothing to suggest 
that the privileges conferred upon agriculturists pro¬ 
ceed upon the place of birth of the agriculturists. 
The provisions of S. 60 (1) (c) of the Code of Civil 
Procedure are not inconsistent with the provisions 
of Art. 15 of the Constitution. 56 Punf L ft 352 : 
AIR 1954 Punj 254 (255) (Pt B) (Prs 8, 9) (DB). 

11. Customary law. 

-Art. 15 — Customary right — Acquisition of — 

Proof. 

Customary rights can be recognised by Courts only 
if the custom is reasonable, besides being ancient 
and certain. The question of reasonableness has to 
be decided with reference to the provision contained 
in Art. 15 of the Constitution. If a section of the 
public puts forward an exclusive light to the use of 
a public well, it must establish that the well was not 
dedicated to the use of the general public but was 
dedicated to the exclusive use of the particular sec¬ 
tion of the public. Fn this respect the mere user of a 
well by a section of the village community, in the 
absencejff evidence that other members of the village 
community had been prevented from using that well 
when they attempted to do so, would not be sufficient 
to establish dedication of the well to a particular 
community. ILR 20 Mad 389 and ILR 17 All 87, 
Disting. 71 Mad L W 128 : 1958 Mad W \ 86 • 
AIR 1958 Mad 282 (282, 283) (Pr 2). 

-Arts. 15, 19 — Custom — Alienation —Ancestral 

land — Restrictions on powers of male proprietor_ 

If infringe fundamental rights. • 

The rights of a male proprietor governed by cus¬ 
tom in ancestral land are that he holds the land as a 
full owner hut in regard to his powers of alienation 
there is in his male descendants or in the collaterals 
connected with him from the common ancestor from 
which the land has descended, the right to object to 
the alienation if it is not with their consent or is 
not for necessity. The reversioners have a residuary 
power vested in them of controlling the alienations 
made by a proprietor. It cannot be said from this 
that the male proprietor has not the right to dispose 
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of ,.K s , Property and therefore it is an interference 
with the right guaranteed by Art. 19(1) (f) of the 
Constitution. The owner of ancestral land, which 
has come info the hands of a male proprietor, has 
not the whole and the sole interest in the property 
or power to dispose of it” as this is the nature of 
ownership in custom and is attached to ancestral 
land, and it cannot be said that this is an unreason¬ 
able restriction on the exercise of any rights even if 
it were held that the matter falls within Art. 19 (11 (f), 
as is clear from Art. 19 (5). 


Whoever lives in (he Punjab, whether he is a Jat 

or liajput or anybody and whatever be his race, he 

as these limitations imposed upon his power of 

alienation. The estate which he has in other words 

is or a limited nature* By the very nature of the 

estate that he inherits from his ancestors the power 

Ot alienation is a limited one and there is no in- 

iringement of Art. 15 either. As long as a set of 

people are governed by these laws these limitations 
will remain. 


V\ hether the limitation is on the man or on the 
property, whichever way we may look at it, it is not 
an infringement of any fundamental right. AIR 1951 
Pun) 445 (446, 447) (Prs 5 to 8). 


12. Admission into educational institutions. 

- -Arts. 15, 14, If?, 29—Reservation of seats in Pre- 
prolessional (Medical) classes for candidates passing 
Multi-purpose examination held not repugnant to 
Ad. 11 Articles 15, 10 and 29 have no bearing on 
the question See Ibid, Art. 14. AIR 1962 AndhPra 


—Art. 15—Admission into educational institutions 
—Special piOvision for benefit of backward classes—• 
Provision in effect abridging their rights — Consti- 
tutionality. See Ibid, Art. 29 (2). AIR 1958 Andh Pra 


Arts. 15 (4h 29 (2), 14 — Admissions to educa¬ 
tional institutions — Keservatiou of seats under Art. 
15 (4) — Few s cds reserved for children of medical 
practitioners and for sportsmen — No legal basis for 
such preference - .Order held invalid. 1963 Ker L T 
783 : 1963 K^r L I 820 : (1963) 2 Ker L R 372 : 
AIR 1964 Ker 39 (68) (Pt I) (Prs 121, 122). 

[Reversed in AIR 1904 Ker 316 to the extent it 
held that the reservation for sportsmen was invalid.] 

-Art. 15 — Admission to educational institution 
in State restricted to residents of State — Capitation 
fee charged to non-residents—No violation of Art 14 
read with Art. 13. See Ibid, Art. 14. AIR 1954 
Madh B 119 (DB). 


. Art. C) Scope —Regulations of Madras 
University—Regulations whether subject to prohibi¬ 
tion enacted in Art. 15. See Ibid, Art. 29 (2). A I R 
1954 Mad 67 (DB). V 


Art* 15 (1) Applicability — Admission of 
students to State College. 

Article 15 of the Constitution would apply when a 
person is kept out from or is admitted into any 
college or educational institution maintained by the 
State or with State aid on the ground solely of caste, 
religion, race, or sex or any of them. (1959) 2 M L J 
404, Ref. to. ILR (1951) Punj 344 : 53 Pun L R 218 : 
AIR 1951 Punj 93 (96) (Pt C) (Pr 14) (DB). 


’Art. 15 (1)- Mandamus—University — Admissio 
to public institution — Right of eligible persons- 
Nature of—Refusal on the basis of illegal instructor 
°t University — Mandamus lies against the Univei 
sity and the authority refusing the admission. ° 
Ibid, Art. 226. AIR 1963Jtaj 172 (DB). 


13* Electoral law. 

“ Art. 15—Panchayat elections — Delimitation — 
Constituencies formed on basis of castes — Validity 
—(Election —Rajasthan Panchayat Act (XXI of 1953), 

5.5) (Election Rajasthan Panchayat (Election 
Rules (1954), R 21). 

W here for the purpose of elections of a Panchayat 
certain constituencies were formed on the basis of 
castes, by taking out the people of certain communi- 
ties from one area and putting them in another in 
de.imitiDg wards, for the purpose of benefiting a 
particular community. 

Held, that the delimitation in these Panchayat 
Circles being against the provision of Art. 15 of the 
Constitution, must be struck down, with the result 
that the existing Panchavats in these two circles 
must cease to exist. AIR 1953 S C 384 Rel. on. 

Held, further that unless the election of all the 
Panchayts in the Tehsil was completed, the electoral 
college was not complete and in the absence of the 
coa pietion of the electoral college, the election of 
the Sarpanch and Panchas of the Tehsil Panchayats, 
could not he held under the daw. Such an election 
would also be hit by R. 21 of the Panchayal Election 
Rules, 1954 which requires the lists to be complete. 
i958 Rai L W 495 : I L R (1957) 7 Raj 1049 : AIR 
1958 Raj 41 (48) (Pt B) (Pr 47) (DB). 

14. Clause (3). 

- Art. 15 (3) — Municipalities-(Municipalities — 

Assam: Municipal Act (i of 1923)) — Election Rules, 

R- 3 Discri nination in voting facilities in favour of 
famale voters—No infringement of Art. 15 (3) AIR 
1955 NUC (Assam) 1780. 

~ Arts. 15 (1) and 15 (3) - Interpretation of Art. 15 
(3)-(Interpretation of Statutes—Proviso)—(Munici¬ 
pality-Bombay Municipal Boroughs Act (XVIII of 
1925), S. 10 (1) (c)) -Civil P. C (1908), Pre. 

In construing a proviso one must not nullify the 
section itself. A proviso merely carves out something 
from the section itself, but it does not and cannot des¬ 
troy the whole section. 

Art. 15 (3) is obviously a proviso to Art. 15 (1) and 
Proper effect must be given to the proviso. The 
proper way to construe Art 15 (3) is that whereas 
under Art. 15 (») discrimination in favour of men 
only on the ground of sex is not permissible, bv 
reason of Art. 15 (3) di^riminatioi in favour of 
women is permissible, and when the Stale does dis¬ 
criminate in ^favour of women, it does not offend 
against Art. 15 (1). Therefore, as a result of the joint 
operation of Art. 15 (i) and Art. 15 (3) the State may 
discriminate in favour of women against men, but it 
may not discriminate in favour of men against 
women. 

Even if in making special provision for women by 
giving them reserved seats the State has discriminated 
against men, by reason of Art. 15 (3) the Constitution 
has permitted the State to do so even though the 
provision may result in discrimination only on the 
ground of sex. Therefore, S. 10 (1) (c) of the Bombay 
Act does not offend against Art. 15 (1) by reason of 
Art. 15 (3). 55 Bom L R 323 : ILR (1953) Bom 842 : 
AIR 1953 Bom 311 (313) (Pt E) (Pr 7) (DB). 

Art. 15 (3)—Applicability. 

The exception made to Art. 15 (1) by Art. 15 (3) is an 
exception which applies both to existing laws and to 
laws which the State may make in future. 55 Bom LR 
323 : IL R :(1953) Bom 8*2 i AIR 1953 Bom 311 
(314) (Pt F) (Pr 8) (DB). 

-Art. 15 (3) — ‘Provision for' — Meaning—‘For’ 

means only ‘in favour of' (Words and Phrases—For). 
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Article 15 (3) really contemplates provision in 
favour of women although grammatically and etymo¬ 
logically,‘for'may mean‘concerning’ and although, 
theoretically, it is possible to think of reasonable 
discrimination against women and children such as 
that they shall not be admitted to certain sections of 
a public museum or an art gallery where exhibits of 
a certain kind are to be seen. But the ordinary mean¬ 
ing of ‘provision for' is certainly ‘provision in 
favour of’. 

Clause (3) is obviously an exception to clauses (1) 
and (2) of Article 15 and since its effect is to autho¬ 
rise what the Article otherwise, forbids, its meaning 
seems to he th at notwithstanding that Clauses (1) and 
(2) forbid discrimination against any citizen on the 
ground of sex, the State may discriminate against 
■males by making a special provision in favour of 
females. 50 Cal YV N 801 : AIK 1952 Cal S25 (830) 
(Pt B) (Pr 20) (DB). 


-Art. 15 (3)—Keference to children is pointless— 

)biter). 

Obiter—There is nothing in the rest of the Aiticle 
which affects children as such, because age is not one 
)[ the forbidden grounds of discrimination specified 
n Clauses (1) and (3) and hence the authorisation in 
Cl. (3) of special provisions for children, notwith¬ 
standing anything contained in Article, appears to be 
pointless. 56 Cal YV N 801 : AIK 1952 Cal S25 (831) 
;pt C) (Pr 21) (DC). 


-Art. 15 (1) and (3)—Scope—special provision — 

Tor women and children —Meaning —Identical 
facilities not intended. 


Article I”) (Id has been expressly made subject to 
Art. 15 (3' which enables the State to make a special 
provision for women and children. The words ‘for 
women and chidren’ in Art. 15 (3) mean in favour of 
•nd not “against women and children.” AIR 1951 
Cal 563, Foil. 


Held that an order of the Director of Public In¬ 
struction directing that no more women students 
should be admitted in College ‘ V and that the women 
students who got themselves admitted in College ’b\ 
i newly established College for women, would be 
allowed to attend classes-in College ‘A’ for the courses 
of studies for which there was no affiliation in Col¬ 
lege *B' was intended to promote the development 
of the new college tor women and ultimately' to make 
it a well-established and self sufficient organisation 
for the education of women and was thus a special 
provision as contemplated by Art. 15 (3) of the Con¬ 
stitution, made in the interest of and for the benefit 
of women students in the country with the result that 
the operation of Art. 15 J) was ousted. 

Held further that Art. 15 (3) provides for only spe¬ 
cial provision being made for the benefit of women 
and does not require that absolutely identical facili¬ 
ties as those enjoyed by nules in similar matters must 
be afforded to women also. (1950) 339 U S 629 and 
M Law Fd. 763, Disting. AIR 1952 Cal 822 (824, 
325) (Pt B) (Prs 12, 13. 15, 17). 


-Art. 15 (I) and (3) — Distinction — O. 25 R. 1, 

Civil P. C*—Yalidity. 

Sub-article (3) only refers to future provision, that 
is, made after the coming into force of the Constitu¬ 
tion and doe» not affect the existing law at the com¬ 
mencement of the Constitution such as 0.25, R. 1 (3) 
of the Civil P. C. Further this sub-article (3/ does not 
protect discrimination against women or children. 
Difference in language used should mean a difference in 
meaning. It is not an absolute rule but a general prin¬ 
ciple to be deviated from only in exceptional circu¬ 
mstances. By using therefore the language “special 
provision” in Art. 15 (3) the framers of the Constitu¬ 
tion did not intend to convey the same idea as “dis¬ 


criminate against” used in sub-article 1 of Art. 15. 
The various provisions in R. 1, O. 25 of the Civil P.C. 
do not at all discriminate against the female sex. 
Therefore, the provisions contained in O. 25, R. 1 (3) 
of the Civil P. C. are not ultra vires the Constitution 
and do not infringe the fundamental rfi ht guaranteed 
under Arr. 15 (1) of the Constitution. (\5J) 55 C VV N 
453 : AIR 1951 Cal 563 (568, 569) (Pt E) (Prs 32, 33, 
34, 35, 36). 

-Art. 15 (1) -Scope - Institution solely for women. 

See Ibid, Art. 29 (2). AIR 1954 Mad 67 (DB). 

--Arts. 15 and 14— Hindu Succession Act (1958), 

S. 14—Powers of alienation of property by males and 
females Discrimination in—Special provision of law 
is sanctioned by Art. 15 (3) — There i?> no discrimina¬ 
tion. See Ibid, Art. 14. A I R 1961 1 unj 489. 

-Art. 15 (3) — Provision in S. 497 (1), Criminal 

P. C. giving special treatment to cases of children 
and women is net inconsistent with Art 15. 

It is open to the tate to make laws containing 
special provisions for women and children, but do 
discrimination can be made against them on account 
of their sex, etc. The provinon* of S. 497. Criminal 
P. C. wh ich gives a special treatment to the cases of 
children and women, is the r efore, not inconsistent 
with the provisions of Art. 15 of the Constituti n of 
India. 1956 Rai L YV 567 : 1957 Cri L J 102 : A I R 
1957 Raj 10 (11) (Pt A) (Pr 4). 

15. Clause (4). 

(a) Socially and educationally backward 

classes. 

(i) Test of social and educational back¬ 
wardness. 

(b) Scheduled castes and Scheduled tribes. 

15. Clause (4). 

•-Arts. 15 (4), 340 — Appointment of Commis¬ 

sion and subsequent steps to follow under Art. 340 
do not constitute condition precedent to action 
bcingtaken under Art. 15 (4). 

It cannot be said that it is not competent to the 
State to make an order under Art 15(4) unless a 
Commission has oeen appointe i by the President 
under Art. 340 (1.) and a copy of the report of the said 
Commission is laid before the House of Parliament 
under Art. 340 (3). Though the Constitution con¬ 
templated the appointment of a Commission by the 
President, whose report and recommendation.* it was 
thought, would be of assistance to the authorities 
concerned to take adequate step* for the advancement 
of Backward Classes the app hntment of the Commis¬ 
sion by the President and the subsequent .steps that 
were to follow it did not constitute a condition pre¬ 
cedent to any action being taken under Art. 15 (4). 
Art. 340 (1) itself shows that it is the Uuioo or the 
State that has to take action iu pursuance of the 
recommendations made, and sc, the argument that 
the President alone has to act iu this matter cannot be 
accepted. M. R Balaji v State of Mysore, (1963) 2 
SCA 1-: 1962 Ker L T (S C) 145: (1963) bupp (1) 

S C R 439 : A I R 1963 S C 649 (656) (Pt A) v Pr 13). 

• Art. 15 (4) —State can make provision under, 
by executive order—Legislation not necessary 

It would be unreasonable to suggest that the State 
must necessarily mean the Legislature and not the 
Government. Besides where the Constitution intended 
that a certain action should be taken by legislation 
and not by executive action it has adopted suitable 
phraseology in that behalf. Therefore, when Art. 15 
(4) contemp’ates that the State can make the special 
provision in question, the *aid provision can be made 
by an executive order and legislation for the purpose 
is -not necessary. M. R. Balaji v. State of Mysore, 

f 1963) 2 S C A 1 : 1962 Ker L T (S C) 145 : (1963) 
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fpr P 19)V S C R 439 5 A 1 R 1963 S C 649 (658) (Ft B) 

as proviso to Ans. 15°(1®a n d 29 (2)^ ^ t0 bC F6ad 
Article 15 (4) was added by the Constitution (First 

r fad £ “” r '"“ b 

justmea by the provisions of Article 15 (4\ its vali 

JiSates Zt l b 5 e n\ mPea ^ d oo°? gri u 5 n ( d 4) ’that* R 

r£ht^™ n 2.S ) k 0r f h Art '.§ 9 ( 2 )- The fundamental 
affect the vaKrffb b Lu ® Sa,d two P^visions do not 
SShffmV th S special Provision which it is 

fsc 6 ) i 1963) 2 S C A-1 : 1962 ‘ Ker L T 

649 (657) (Pt C)°(Pr 17). 1 S C R 439 ! AIR 1963 S C 

•~~ Ar ‘-. J f f (4)—Scope - Art. 15 (4) is an enabling 
p ovis.on , it does not impose an obligation but 
merely leaves it to the discretion of thf appropriate 

M. R.fiSSi v° State oT ‘ M^orefugW) 2 sTa7' 

is sifti tliP 1 s s ~ : 

-—Arts. 15 (4) 29 (2)- Art. 15 (4) amends Art 29 

(2) m respect of denials on ground of race or caste 
but not on ground of sex- (Dictum). 

or | 1 ?iri (:Unl ~ R may ^ said that Art. 15 (4) has been 
i . i ? s , ar ? exception to that part of Art 15 ill 
which forbids discrimination on the ground of race 
or caste aod as an amendment of that part of Art 29 
(2) which forbids denial ofradmission info educational 
institutions on the same grounds ; but since no such 

made S in Artfcle* 1 !? 8 - ed , ucational institutions has been 

Art 29 (2) n so > S" 56 of the ground of sex, 
f r V r?M*' lnso iar as it does not mention spy ac a 

forbidden ground of discrimination in regard to 

affecteT n i%5of C;fi e ^^ 01 '? 1 J? S,itutions ’ 

(831) (Pt E) (Pr 22HDB) 01 ‘ A 1 R 1932 Cal 825 

2qR A iQfi] 5 y ,- P rde ^ No - PLM-80.MMC.64, dated 

fn ?he or^ 0nS c UCt,0r -T I ] e,d c WOrd Economically’ 
tonally.’ 3 m,sta,<e for the word ‘educa. 

Held that the Order of 1964 was purely an execu¬ 
tive order, issued by the Government in exercise of 

not make r it C a n c f on r sH °r b , y j Ut ' 15 < 4 )- But that did 

not make it a constitutional document. Mistakes can 
= « , 0nl y '"to legislative enactments but 
attach great i^ 0r f e - rS - But ’ the Courts, naturally, 

of a statute, because of the formality attached fo ft 

tesSStoX, whl ° h * “ '» bedrafred°and 

fatuS Th heS l tate t0 g0 behind ‘he words of a 
Th»r ; , S| however, is not an invariable rule 
TheCourts have often read words into a statute, filled 
up omissions On rare occasions they have held that 
a word found in a statute is a mistake for another 

rent A egar ^ e *f°“ tlve ° rders the position is difle- 
-r An authority issuing the order is in a position 

order^n™ the .9 0Ur t of the intention with which the 
bvrhe» q ““‘‘on was made The explanation given 
r ! executive is not, however, conclusive. It is one 
rt «ances which may be taken into con- 
werJ m ln the 'nterpretation of the Order. There 

ST t ! [, CI p“ nls ‘ a 1 ces in the P r «ent case which 
was tbe Cour ‘ ‘he purpose of the Government 
,, '. ,? reserve seats for candidates belonging to 
Socially and Educationally Backward Class"! of 

mpnf ^ ( ? nsideri ?g the explanation of the Govern- 

Zi r > h / St0 . r r of tbe reservation in question, and 

the internal evidence available from the order it was 
clear that the reservation in question was made for 
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socially and educationally backward classes and tha* 
be word ’economically* found in it wa S a mistake 

creDt h i e ntTth d fi ‘® d ^ cation alIyThe mistake that htd 
tioners Th h » ° rder caus ® d *™ Prejudice to the peti- 
Z!n ik Th mcome and the occupation tests laid 
down therein were the very tests laid down in the 

vant 10 f’, S r°fi H r lhe te l tS Whi ? h were held to be ret 
ward ness educa ‘ ion al back- 

9. 10) (DB) A 1 R 1966 MyS 40 (43, 44) (Pt A) (Prs 8 - 

dated 29 14 ,T ° rder N o. PLM.80-MMC64, 

da ‘ ed -9-6-1964 — Reservation of seats for students 
ther than those socially and educationally back- 
ward classes~ Rese rvation held valid. (1965)^ My*. 

^ Order under made by Minister — 

Seibidl?,' m le ?,r, , a,“T pl " d - e»«7 

iDia, Art. J00. AIR 1964 Mys 132 (DB). 

7 Arts. 15 (4), 340 — Order under Art 15 (4) _ 

° f . COmnds . si .°n under Art.' 340 and 
their report is not a condition precedent. 

Arf h Adn h m the Co . ns ‘ ituti °n contemplates, under 
Preddenr appointment of a commission by the 

be o ass st^cn S fn r i? 0rt f£“ d f ecomm endation s would 
stens (n th" j° the authorities concerned to take* 

appointmenf of a rhrr?, ement ° f B , ackwa rd Classes, the 
the =1 ‘h® C oa ? m '«'°n by the President and 

constitute a onnrlirn S tbat , were f0 follow it, do noir 
taken bv a c ®. ndltl0n Precedent to any action being 

649 "Ref on S 15 {4) ~ A 1 R 19 6S S C 

Mys 132'(135', 136? (Pt I) (pf S^DB) 02 ‘ A 1 R 1964 

Art. 15 (4j—Scope. 

righS o r n° V thl°"% 0f Chapt S r 111 confer fundamental 
those ri"hf oitizens and Art. 15 (4) only abridges 

% f‘l s ‘? % e *tent as provided in 

rt. 15 (4) that the fucdamentaJ rights conferred 

ah Clt r^ G u S Art * 15 and Art 29 (2) could he 
129 mSr 6 S ' A iT 1^8 A e nd f h n pra 

15 (a). Socially and educationally backward 
classes. 

(i) Tests of social and educational back, 
wardness. 


ward 


15 (a). Socially an d educationally backward 
classes. 

da t ssi?’’ 4 i~ri 0 . Ci r ,y . and educationally back- 
.C0„.„ic conditio,, - o'der ”„i 

°! A 1 ® ? 0vernrne ,n t making a classification 
the haci« f-,f nd educationally backward classes on 
h a h 'L eeenomic condition only is not bad be- 

tk)n Vhp^ct 1 b . een by takin S Into considera- 
take caste intn 3 S °vi aut l ,0lit >' concerned may 

wardnBclrV ‘ consideration in ascertaining the back- 

it? nrlor f n gr ° U . P u 0f ,P e I s °ns; but if it does not,, 
asrprtain th V1 | n t °‘ b e bad on that account, if it car. 
t up er h ‘ ai ?‘he backwardness of a group of persons on 

‘ b ® 6 . ' 1 .°‘ her relevant criteria. Caste i, not a 

p ing circumstance in ascertaining the back 
^ , ne ^ s , 0 ^ a class and where it can be done the- 
rWo backwardness of a group of citizens can be- 
determined without reference to caste at all. 

Arties 342 and 15 (4) form a group 

wnich has relevance in making of a special provision 
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for advancement of any socially and educationally 
backward classes of citizens in the matter of admis¬ 
sions to colleges. 

The important factor to be noticed in Art. 15 (4) is 
that it does not speak of castes, but only speaks of 
classes. If the makers of the Constitution intended 
to take castes also as units of social and educational 
backwardness, they would have said so as they have 
said in the case of the Scheduled Castes arid the 
Scheduled Tribes. Though it may be suggested that 
the wider expression “classes” is used in Cl. (4) of 
Art. 15 as there are communities without castes, if 
the intention was to equate classes with castes, no¬ 
thing prevented the makers of the Constitution to use 
the expression “backward classes or castes.” The 
juxtaposition of the expression, “Backward Classes” 
and “Scheduled Castes” in Art. 15 (4) also leads to 
a reasonable inference that the expression “classes” 
is not synonymous with castes. AIR 1903 S C 649, 
Explained; Observations to contrary in Writ Petns. 
Nos. 1592 and 1522 of 1963, D/- 30-9-1963 (Mjs), 
O/erruled. 

Mudholkar J. (Contra). — It would not be in ac* 
cordance either with Cl. (1) of Art. 15 or Cl. (2) of 
Art. 29 to require the consideration of the castes of 
persons to be borne in mind for determining what 
are socially and educationally backward classes. It 
is true that Cl. (4) of Art. 15, contains a non-obstante 
clause with the result that power conferred by that 
clause can be exercised despite the provisions of 
cl. (1) of Art. 15 and cl. ( 2 ) of Art. 29. But that 
does not justify the infeience that castes have any 
relevance in determining what are socially and edu¬ 
cationally backward communities. Chitralekha v. 
State of Mysore, (1965) 1 S C A 132 : (1964) 6 
SCR 368 : AIR 1964 S C 1823 (1833, 1834, 1S42, 
1843) (Pt D) (Prs 15, 18, 19, 43). 

• Art. 15 (4) — Special provision for advance¬ 
ment of socially and educationally backward classes 
of citizens — Order of Mysore Government dated 
31-7-1902 reserving seats in technical institutions 
for backward classes — Validity —Under the Order, 
classification is based solely on considerations of 
caste—Order is therefore invalid. 

The Backward Classes for whose improvement 
special provision is contemplated by Art 15 (4) are 
in the matter of their backwardness comparable to 
Scheduled Castes and Scheduled Tribes. The back¬ 
wardness under Art. 15 (4) must be social and edu¬ 
cational. In dealing with the question as to whether 
any class of citizens is socially backward or not, it 
may not be irrelevant to consider the caste of the 
said group of citizens. 

Lnder the order of the Government of Mysore 
State (dated 31-7-1962) by which 68 per cent, of 
seats available for admission to the Engineering and 
Medical C olleges and to other technical institutions are 
reserved for backward classes, more backward classes, 
scheduled castes and scheduled tribes the classification 
of the socially backward clashes of citizens made by 
the State proceeds on the consideration only of their 
castes without regard to the other factors which are 
undoubtedly relevant. If that be so, the social back¬ 
wardness of the communities to whom the impugned 
order applies has been determined in a manner which 
is not permissible under Art. 15 (4) and that itself 
would introduce an infirmity which is fatal to the 
validity of the said classification. M. R Balaji v. 
State of Mysore, (1963) 2 SC A 1 : 1962 Ker L T 
(SC) 145 : (1963) Supp (1) SCR 439 : AIR 1963 
SC 649 (658,659,660) (Pt D) (Prs 20,21,22,23, 
24, 25). 

• -Art* 15 (4) — Order of Mysore Government 

dated 31-7-62 reserving seats for backward classes in 
technical institutions — Validity — It would not be 


possible to sever the invalid provisions of the im¬ 
pugned order — If categorisation of backward classes 
is invalid Supreme Court cannot and would not 
attempt the task of enumerating said categories — 
If percentage of reservation is improper and outsido 
Art. 15 (4), Supreme Court would not attempt to lay 
down definitely and in an inflexible manner as to 
what would be proper percentage to reserve. M. R. 
Balaji v. State of Mvsore, (1963) 2 S C A 1 : 1962 
Ker L T (SC) 145 : (1963) Supp l S C R 439 : A I l) 
1963 S C 649 (661, 662) (Pt F) (Pr 29). 

• -Art. 15 (4) — Extent of special provision — 

Order of Mysore Government, dated 31-7-62 re¬ 
serving seats for backward classes in technical insti¬ 
tutions — Reservation of 08 per cent, is inconsistent 
with Art. 15 (4). M. R. Balaji v. sta^e of Mvsore, 
(1963) 2 SC A 1: 1962 Ker L T (SC) 145 : (1963) 
Supp (1) SCR 439 : A I R 1963 S C 649 (662, 663) 
(Pt C) (Prs 31, 32,34). 

• -Art. 15 (4) — Order of Mysore Government 

dated 31-7-1962 reserving seats lor backward clasfes 
in technical institution — Validity — Classification 
made between backward classes and more backward 
classes not warranted by Art. 15 (4). 

The sub-classification made by the order of the 
Mysore Government dafeev 31-7-1962 between back • 
ward classes and more backward classes does not ap¬ 
pear to be justified under Art. 15(4). Art. 15 (4) autho¬ 
rises special provision being made for the reailv back¬ 
ward classes. In introducing two categories of back¬ 
ward classes what the impjgned order, in substance, 
purports to do is to devise measures for the benefit of 
all the classes of citizens who are less advanced, com- 
pared to the most advanced classes in the State aad 
that is not the scope of Art. 15 (4). T he result of the 
method adopted by the impugned order is that 
nearly 90% of the population of the State is treated 
as backward, and that illustrates how the order in 
fact divides the population of the State into most 
advanced and the rest, and puts the latter into two 
categories of backward and more backward. The 
classification of the two categories, therelore, is not 
warranted bv Art. 15 (4). M. R. Balaji v. State of 
Mysore, (1963) 2 S C A 1 : 1962 Ker L T (SC) 145 5 
(1963) Supp (1) S C R 439 : A I R 1963 S C 649 (663' 
(Pt II) (Pr 35). 


Art. 15 (4) — Measures to be taken by State 
Government for removing backwardness. 

If the State Government has decided to afford 
financial assistance, and make monetary grants to 
students seeking higher education where it is shown 
that the annual income of their families is below a 
prescribed minimum, it may adord relief to and assis: 
the advancement of the backward classes in the State, 
because backwardness, social and educational, is 
ultimately and primarily due to poverty. An attempt 
can also be made to start newer and more educational 
institutions, polytechnics, vocational institutions and 
even rural Universities and thereby create more op¬ 
portunities for higher education. This dual attack 
on the problem posed by the weaknessof backward 
communities can claim to proceed on a rational, 
broad and scientific approach which is consistent: 
with, and true to, the noble ideal of a secular welfare 
democratic State set up by the Constitution of this 
country. Such an approach can be supplemented, if 
necessary, by providing special provision by way of 
reservation to aid the backward classes and Sche¬ 
duled Tastes and Tribes. In taking executive action 
to implement the policy of Art. 15 (4), it is necessary 
for the States to remember that the policy which is 
intended to be implemented is the policy which has 
been declared by Art. 40 and the preamble of the 
Constitution. It is for the attainment of social and 
economic justice that Art. 15 (4) authorises the mak- 
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“Sara 

icsr* 

ihe State muTTm^! ^ executi '' e action taken by 
frao fr ^ bi‘ed oq an objective approach 

in“nde™to ro t s3 US ? ressures ' Th " s aid action is’ 
be takpn in a ' °° 3 a ?i!? 6 0n0mic iustice and must 

done M r b r 3nne L fhat i“ s ' lce is and sho “l d be 

®, ah^UsMS ife'® p. W’ 3 ^ * 

ward classes-Principle of selection. 

liek) h nus f to n flT e L tal ?' ght of a ci,izen whether he 
idmksinn backward community or not is *> secure 

; )v .I c, ' n ar ?y, educational institution maintained 

Stite without his being discrimin-ted on 

h round only of-religion, race, caste or any of them In 

tuHoTnlI the Power under An. 15 (4) of the Consti¬ 
tution ot India, a State may direct that certain per 

-uHon shrf l?b S ,n each fao'dty of educational insti- 
tutl 7 should he reserved for candidates from back¬ 
ward classes. The rue should be worked out in such 
, as , to p ro tect the interests of students of the 
oacksvard closes without at the same time causing 
prejudice to stir enN of other communities AIR 
Andh Pra 569 (571) (Pr 12) (DB) 1958 


^ -Classification under Art 15 ( 4 ) 

s “s x*r ,ds ,o Ar '- 15 w ** -••*« 

wh A ich Cl t e he 15 .i (4, " tse . lf P rov t d ® s for the manner in 
classirioa*- e fssmcation and in whose favour the 

the bicF f 1S t0 be made - The Article lays down 
ttm test for the purpose of classification, namely the 

socially and educationally backward c assT.K 

nto the ^ 1 Ther L efore ' Art 14 does not at all come 
madeund^Tt T-f'\ considering reservation to be 
KeriTW loe? ( l> ( J 963 ' 2 Ker L R 3 12 : 1963 
(61) Jp?D?(Pr 98h kCr L * S2 ° ' AIR 1964 Ker 39 

[Reversed on another point in MR 1964 Ker 316 ] 
tin J^pb 29 (2), 46 — Admissions to educa. 

merit ba^ ef n„ reserved o |ass competing on general 
seats for the rCSerVed 


, \ rts - 15 ( 4! 29 (2) — Admission into medical col- 

- f ? !«,'f 8ra,a -. 0rder of Kerala Government (dated 

if.' 1 r 5 k rP i Sf>rV ’ ng , seafs f for ^'zbavas, Muslims and 
Latin Catholics inclusive of Anglo-Indians on ground 

chat they were of soci lly and educationallvback- 

ward classes-Reservation hel - valid-AIR 1964 Ker 

59. Peversed. 1964 Ker L T 2«S : 1964 Ker L I 4 '8- 

Ip ! I964i 2 Ker 53 : AIR 1964 Ker 316 (317 31S 

319) iFt ) (Prs 6. 9, U, 14, 16 , 17 ^ (DR) 

——Art. 15 (4) — Order undrr, reserving seats i n 
educational institutions fo*- certain backward classes 
■--Reawns for considering them backward not stated 
therein Order not invalid on that ground. 

An order made by the State Government under 
;vrt. 15 (4) reserving seats in certain educational insti- 
'cutions tor some backward classes specified therein 
need not disclose any reasons for the State Govern¬ 
ment cli<sifying the particular groups mentioned 
kheiein as backward, If the State Government are 
able to satisfy the Court by any rele/ant materials 
ana circumst nces, that wen- available before them, 
when they passed the imougned order, the mere 
circumstance, that the order does not give, as such, 
c J] e Jasons for making the resew tion will not justify 
the Court striking down the said orderon that ground 
alone. 1963 Ker L T 783 : 196.3 Ker L T 820 : (1963) 

2 Ker L R 372 : AIR 1964 Ker 39 (51) (Pt A) (< r 56). 

[Reverted on another point in AIR 1934 Ker 316.] 

“ Art. 15 (4) — Admissions to educational institu¬ 
tions — Order of State Government, dated 7-6-1963, 
reserving 35 per cent seats to backward classes — 
Validity—Tests to be applied—Ezhavas and Muslims 
included in backward classes—Inclusion irt support- 
ed by proper data — Reservation held invalid. (1963) 

2 Ker L R 372 : 1963 Ker L T 783 : 1963 Ker L 

*20: AI* 1904 Ker 39 (57, 58, 61) (Pt B) (Prs 80 
82, 97j. 

[Reversed in AIR 1964 Ker 318.] 

' “"Arts. 15 (4). 226—Decision that particular group 

is backward—Mu t be based on objective approach_ 

Does not depend on subjective satisfaction of State 
Government — Court can examine the basis of deci¬ 
sion. (19fi3) 2 Ker L R 372 . 19S3 Ker L T 783:1963 
Ker L J 820 : AIR 1964 Ker 39 (57) (Pt C) 'Pr 80). 

[Reversed on another point in AIR 1964 Ker 316.] 


• tre2,i Vi f S R nd u ng f , he fa . ct that a cIass has 1**“ 

• Art is lA ? ackward and « iven protection under 
tlur trrninl fb providing a particular percentage for 

! member of’thf ° 6S DOt r take away the rigllt °* an y 

; medt bask h o / P fr0m com P etin g 0n the general 

Th if 0 ; ’ ai ?^ securing as many seats as possible. 

cniHnrr r f Umsta ' ,ce can not be taken into account for 
“I T ", Percentage that is fixed for that 

The ftt r h .° e Iu by actio , n taken under Art. 15(4). 
thai nrn ea ^ S 1 a ^ n ? 3y ^e captured by members of 
bv third^ 0I ] a general merit basis, are seats obtained 
the rr,, ln c f leir individual right in accordance with 
not 9 * m« If* glv f en , t0 , th em under Art 29(2), and 

tectionf bera j °f a backvvard c!ass - f or whom pro- 
w.f l Provided under Art. 15 (4). To hold, other- 

would .^ean that the provisions of Art. 15(4), 
w p i are ready intended for the advancement of the 
weaker sections of the citizens, are really invoked for 
^purpose of causing prejudice to the members of 
rfesv That eertainly is not the intention of the 
fsg torfr ( \ 96 r V 2 Ker L R 372 ' 1903 Ker L T 
(Prs 107?108[ LJ 820: A1R 1964 Ker 39 (64) (Pt E) 

[Reversed on another point in AIR 1964 Ker 316.] 

'j Ar i 15 ‘Socially and educationally back- 

™ d c ! ass . e . s —Who are -Decision re*ts with State - 
huch decision is open to judicial review - Order of 
Srate presumed to be valid - Burden of proving in- 

proof r y equir 0 e n cl PerS ° n chaHenging il ~ Nfltare of 

^ A f ft ' P Constitution, it is the State 

™ at bas to determine who the socially and educa- 

S l y ,° a ; kward ,u Ia ' Ses ar 5* lt is true ^at the 
viow S R f C - S1 ?k ln thlS re g ard r isopeu to judicial re- 

o h ^fp B U ' the 4 ve , ry natu rc of things, the State is-in 
a butter position todeal with this great social problem. 

aIY i^ r M?' V *.i? re c UmeS P a ' s b 8 a a order under 

5 the btate has acted in the interests of 
society Unless the persons who challenge the vali¬ 
dity ot the order are able to demonstrate that the 
order passed by the State is either ultra vires of the 
U>nsatution or is a fraud on the Con titufion, the 
order wdl have to be upheld, it is not sufficient if 
tney show that the impugned order is not very best 
that could have been passed. They must go further 
and show that the same directly or indirectly contra¬ 
venes one or the other of the constitutional provisions 
or is a fraud on the Constitution. (1963) 2 Mys L J 
302 : AIR 1964 Mys 132 (135) (Pt A) (Pr 7) (DB). 

Art* 1 5 (4) — Socially and educationally back¬ 
ward classes Advancement ot—Nature of the ques- 
* 10 ? Challenge to validity of government order 
under Art 15 (4) — Sectional approach deprecated— 
Duty of Judges. 
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The problem of advancement of the socially and 
educationally backward classes of citizens certainly 
•calls for a balancing of the immediate requirements 
of the nation with its long range interests. It is unfair 
to adopt a sectional approach in these matters and 
that more particularly by the advanced sections of 
the people. Further, in pronouncing on such a social 
question, nay a human problem, the judges should 
not forget their own limitations. They should, while 
in no manner limiting the scope of their judicial re¬ 
view. be dictated by their sense of responsibility and 
self-restraint and the sobering reflection that the Con¬ 
stitution is meant not onlv for people of our way of 
thinking but for all and that the Cabinet representing 
the majority in the Legislature democratically elected 
has taken the impugned decision. (J9G3) 2 Mys L I 
•‘302 : AIR 1964 Mys 132 (136, 13S) (Pt C) (Prs 9, 15) 
(DB). 


—Art. 15 (4)—Admissions to technical and pro¬ 
fessional colleges— Government order prescribing 
interview for selection -Subjects and marks to be 
allotted specified —Order not conferring arbitrary 
powers—Selection Committee not following instruc¬ 
tions properly — Interviews held invalid — (Univer¬ 
sity). 


\\ here a Government order relating to admissions 
of the backward class s:u:ents to the technical and 
professional colleges prescribed that the students 
should be interviewed bv a committee, that certain 
number ot mark-, should be given and also specified 
five heads in respect of which marks were to be allot¬ 
ted, it did not mean that the Government had confer¬ 
red an unguided power on the Committees. In the 
tbsence of specific allocation of marks tor each head, 
it niUit be presumed that the Government considered 
[hat each of the heads mentioned in the order as 
being equi) in importance to any other. In other 
words, intention of the Government was (hat each 
>ne of those he Is should carry l/5th of the ‘inter¬ 
view’ mark'* 


Held, h o .vcver, that the S dection Committees had 
rni.iinterpn ted the scope of f ho powers conferred on 
them and had not exercised the power conferred in 
a reasonable manner l lie interviews were, therefore, 
held as vitiated and were quashed. (I963 1 2 Mvs L J 
302 : AIR 1964 Mys 132 (141) (Ft C) (Pr 21 ) (DB). 


-Arts. 15 (4) nod 29 < 2 )—Scope — Criteria for 

determining educationally backward classes — 
Clussdicat ion on basis of caste or literacy — Admis¬ 
sion to Medical and Technical Colleges — Reserva¬ 
tion of seats tor backward classes — Validity — It 
discriminatory and unconstitutional. 

A special provision i>r the educational advance¬ 
ment of any backward class of citizens though com¬ 
prised within the directive principles of the State 
Policy, can be made only by way of a permissible 
abridgment of the fundamental rights under Aris. 15 
and 29 (2). The 4th clause ot Art 15 comprises two 
ideas — One of classifying citizens as socially and 
educationally backward and the other making special 
provision for their advancement. The former has 


relevance t > the ideas of equality and non-discrimina¬ 
tion and the lalter to the ambit of the restraint which 
could lawfully be placed upan the fundamental 
right. What the Constitution redlv prohibits is a 
discrimination based on grounls only of caste. If, 
however, a grouo of persons clearly identifiable by 
their ca.^te is really backward socially and educatio 
nally, and is on that basis given the benefit of certain 
reservations, the ineligibility ot a person belonging 
to another caste to secure those reservations is clearly 
not based on the ground of caste but is a consequence 
of the reservation properly made in favour of a back¬ 
ward c!as>. Such a classification will be open to 
challenge if it can be shown that the preference given 


will virtually amount to a preference on the ground 
caste alone. AIR I960 Mys 338, Foil. 

Held, on facts : (i) that literacy as a test of educa¬ 
tional backwardness adopted by the Backward 
Classes Committee for the classification was both an 
intelligible one and reasonably related to the object 
to be gained. 

(ii) The fact that the classification can be made on 
other basis is no ground for striking down one made 
on the basis or a criterion not shown to be un¬ 
reasonable. 

(iii) The selection of the candidates on the basis of 
marks a warded at the interview’ bv (he Selection Com¬ 
mittee in addition to the marks obtained at the quali¬ 
fying examinations could not be attacked as im¬ 
proper. 


(iv) For reservation of a certain number of percen¬ 
tage of .seats to bo constitutionally correct, it should 
not be in the nature of compartrnentalisation but in 
the nature of a guaranteed minimum in the course of 
a general competition among all categories of citizeu). 

The Scheduled Castes, Scheduled Tribes and other 
Hick ward Classes are three different categories whose 
classification is based on different indicia and the 
classification of the third may vary from time to time 
and with reference to the nature of their backward¬ 
ness. 


Hence, the allotment ot seats under the provisions 
of the impugned orders in favour of <he other Back¬ 
ward Classes in excess of the 22 p^r cent, reservtd for 
them in a manner otherwise than by open competition 
i> an unreasonable restraint on the fundamental right 
of other citizens and therefore opposed to the Consti¬ 
tution. ,39 Mys L J 159 : ILR (1961) Mvs 140 : AIR 
1961 Mys 220 (230, 231,233, 234, 2 35) (Pt B) (Prs 39, 
43, 57, 62, 66, 67, 69) (DB). 


-Art. 15 (4) —Scope—Notification reserving per¬ 
centage of admissions to me .'ica! college, to certain 
classes on grounds of social ami educational back¬ 
wardness— When amounts to fraud on Constitution- 
Tests. 

If it is found that by Government notification (reser¬ 
ving certain percentage of admissions to med ical 
colleges to certain classes) under Art. 15 (4) classes 
other than socially and educationally backward classes 
have been benefited, or if it is found that classes who 
are socially and educationally backward h ive not been 
benefited, then the notification will amount to fraud 
on the Constitution. 

To order to amount to a fraud on the Constitution it 
is not necessary that the act in question must be » 
mah fide oue or brought into existence with fraudu¬ 
lent intent. A I K 1952 S C 252, Rel on. 

Held, that inasmuch as in the notification the list 
of backward classes included 95 per cent, of the 
population of the State and excluded only a fo\ V of 
the communities e. g., Brahmins, Kayasthas, Banias, 
Anglo-Indians and Tarsees from getting the benefit of 
the seats reserved for all other communities of the 
Stat", it was more a discrimination against the com¬ 
munities who have been excluded end those who 
represent only five per cent, of the population of the 
State than a provision, for the backward classes. The 
object of Art 15(4) was not to enable the State to 
make a discrimination against a small section ot the 
population or to permit a provision being made for 
comparatively backward classes, i e., classes who, 
compared to the most forward classes, were backward. 
Such an order would, therefore, amount to non-com¬ 
pliance with the terms of and a fraud on the Consti¬ 
tution. Held further that the so-called provision for 
socially and educationally backward classes did not 
in fact benefit such classes as it debarred the boys of 
the different groups from getting aoy seats above the 
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number of seats allotted to-the ‘backward classes* and 
on this ground also the notification could not be 

justified under Art. 15 (4). A I R 1958 Andh Pra 129, 
Rel. on. 

The students selected and admitted into the colleges 
would not be affected since they were not parties 
to these writ petitions. (1957) 2 Andh W R 410: AIR 
1958 Andh Pra 129, Rel. on. 38 Mys L I 652 : I L R 
(1959) Mys 740 : AIR 1960 Mys 338 (348, 349, 351, 
352) (Pt G) (Prs 28, 29, 30, 31, 36) (DB). 

j Arts. 15 (41 and 340 — Power of State, to deter¬ 
mine who socially and educationally are backward 
classes. 

The State has power to determine who the socially 
and educationally backward classes are and to make 

provision for them under Art. 15 (4). The object of 

Art. 340 is to enable the executive to take steps to 
remove the difficulties of the backward classes and to 
improve their conditions. It is for that purpose that a 
Commission has to beappointed by the President. The 
classes enumerated by the Commission as socially and 
educationally backward classes, even though accepted 
by the President, will not for purposes of the Consti¬ 
tution mean the socially and educationally backward 
classes. In any event, when the President has not 
made any such specification, the State would be com- 
petent in acting under Ait. 15 (4) to do so. 38 Mys 

L J 652 : I L R (1959) Mys 740 : AIR I960 Mys 33S 
(343, 344, 345) (Pt B) (Pr 17) (DB). 

——Art. 15 (4) ‘Backward classes’ — Determination 
— Basis of. 

‘Backward classes’ can be determined on the basis 
of castes, and they need not always be determined on 
territorial, economical, occupational or some such 
basis. The basis on which classification of backward 
classes may be made would vary from State to State. 
38 Mys L 1 652 .ILK (1959) Mys 740 : AIR 1960 
Mys 338 (345) (Pt C) (Pr IS) (DB). 


14 ~Mysore Government Order No* 
Ed. 75 TGL 64, - dated 26-7-63 reserving seats for 
*?. a S.I!, ar , c * ass students in technical institutions— 

Validity of classification—Tests of-Order held not 
invalid. 

In considering the validity of any classifications the 
00 y true^tests are : (1) is the classification rational 
and. based on intelligible differentia; and (2) has the 
basis or differentiation any rational nexus with its 
avowed policy and object? If both these tests are 
satisfied the Statute must be held to be valid; and in 
such a case the consideration as to whether the same* 
result could not have betn better achieved by adopting 
a different classification would be foreign to the scope- 
or the judicial enquiry. If either of the two tests is- 
not satisfied, the statute must be struck down as 
violative of Art. 14. ‘Caste’basis should not be made 
the sole basis but should be adopted with other tests 
as ‘occupation-.test’, 'poverty test* and ‘residence test’. 
AIR 1903 S C 049; AIR 1900 S C 457, Rel. on. 

Thus where the validity of the Mysore Government 
Ed. 75 TGL 03 dated 20-7-1963 dealing, 
with the reservation of seats to the students of the 
backward classes in admissions to the institutions of 
the technical education in the State was challenged 

on the ground that the order was fraud on Constitu¬ 
tion : 

Held, that the classification of socially and edu¬ 
cationally backward classes made in the impugned 
order was a rational one and based on intelligible 
differentia and the .basis of the differentiation had 
rational nexus with the policy intended to be imple¬ 
mented and the object tried to be achieved. Hence, it 
could not be struck down, as an invalid classification-. 

(1963) 2 Mys L T 302 i AIR 1964 Mys 132 (139, 140) 
(Pt F) (Pr IS) (DB). 

Art. 15 (4) —Backward classes — Tests of social 
and educational backwardness. 

The decision of the Government* that certain classes 


15 (a) (i). Tests of social and educational 

backwardness. 

•-Art. 15(4)—Educational backwardness—Order 

of Mysore Government, dated 3U7-1962 reserving 
seats in technical institutions for backward classes — 
Validity—Class of citizens whose averaee of student 
population was the same or just below State average 
cannot be treated as educationally backward. 

On the figures supplied to the Nagan Gowda Com¬ 
mittee, which admittedly were approximate and not 
fully accurate, the Committee came to the conclusion 
that the State average of student population in Ihe 
last three High School classes of all High Schools in 
the State was 0.9 per thousand. The Committee 
decided that all cartes whose average was less than 
the State average of 0.9 per thousand should be 
regarded as backward communities. 

Held, that even assuming that the test applied was 
rational and permissible under:Art. 15 (4),a community 
which satisfied the said test or was just below the 
said test could not be regarded as backward. It is 
only communities which were well below the State 
average that could properly be regarded as educa¬ 
tionally backward classes of citizen. Classes of 
citizens whose average of student populatio n worked 
below 50% of the State average were obviously edu¬ 
cationally backward classes of citizens. Therefore the 
State was not justified in including in the list of Back¬ 
ward Classes, castes or communities whose average of 
student population per thousand was slightly above, 
or very near, or just below the State average. M. R. 
Balaji v. State of Mysore, (1963) 2 > C<A 1 : 1902 
Ker L T (S C) 145 sAIR 1963 S C 649 (660, 061) 
(Pt E) (Prs 26, 28). 


are ‘socially and educationally backward” is open to 
challenge in a Court of law. The Court can consider 
whether the classification by the Government is 
arbitrary or is based on any intelligible and tenable 
principle. If-the notification by the Government is 
arbitrary, it can be struck down by the Court. 

The determination of backward classes made in 
1959 on the basis of the census report of 1941 cannot 
be said to be based on any intelligible principle, and 
the Census Report of 1941 cannot be any basis for the 
determination of backward classes in 1959. Educa¬ 
tional backwardness does not'necessarily mean ‘social’ 
backwardness. Clause (4) requires for its .applicability 
both educational and social backwardness. 

It was held that in this case the Government 
notification was arbitrary and not based on any 
intelligible principle. For instance, communities in 
which there was higher percentage of literacy than 
others were included as ‘educationally backward' 
while the latter communities were excluded. The 
notification was struck down. 38 Mys L J 652 : ILR 
(1959) Mys 740 : AIR 1960 Mys 33S (346,347) 
(Pt F) (Prs 23, 25) (DB). 

15 (b). Scheduled castes and Scheduled tribes. 

•-Art. 15 (4) —Reservation of seats in educational 

institutions for students of Scheduled Castes and 
Scheduled Tribes —Validity of Orders issued by 
State of Mysore on.-10-7-190L and 31 - 7 - 1962 —Effect 
of decision of Supreme Court in AIR 1903 S C 049— 
Impugned Orders have been quashed by Supreme 
Court solely by reference to additional reservation 
made by those orders in regard to socially and edu¬ 
cationally Backward Classes—Reservation made in 
respect of Scheduled Castes and Scheduled Tribes 
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cannot be deemed to have been affected by the 
Supreme Court decision. Heggade Janardhan Subba- 
Taya v. State of Mysore, (1903) Supp 1 S C R 475 : 
AIR 1963 $ C 702 (702, 703) (Pr 3). 

•-Art. 15—Section 54(4) of Representation of the 

People Act is not ultra vires and inconsistent with 
Arts. 14 and 330 of Constitution of India—See Repre¬ 
sentation of the People Act (43 of 1951), S. 54 (4). 
A I R 1959 S C 1318. 

-Art. 15—Section 54 (4) of the Representation of 

'the People Act — Validity — See Ibid, Art. 14. AIR 
195S Andh Pra 724. 


-Arts. 15 (1), 46—Article 46 does not control 

,Art. 15 (1). 

The fact that under Art. 46 the State is enjoinei to 
promote with special care the educational and 
economic interests of the scheduled caste does not 
mean that the State is permitted to discriminate in 
favour of Ilarijans so as to contravene the funda¬ 
mental right conferred upon citizens by Art. 15 (1). 

Dictum — "We dare say that after the amendment 
(of Art. 15) it would be possible for the State to put 
eip a Harijan colony in order to advance the interest 
of the backward class (referred to in cl. (4) of 
Art. 15) ” (’52) 54 Rom L R 678 : I L R (1953) Ram 
44 : AIR 1952 Bom 461 (462) (Pt C) (Pr 4) (DB). 


-Arts. 15 (4), ] 4—Allegation that particular class 

of persons not entitled to protection under Art. 15 
\4)—Burden of proof —Onus lies on aggrieved person 
to prove it. 


The burden of proof lies on the person who alleges 
th.it the equality before the law or equal protection 
of he laws is being denied to him because of reserva¬ 
tion oi seats made u ler Art 15 (4) in favour of the 
Ji/hiva, Muslims and Latin Catholics inclusive of 
Liglo- Indians to prove that they are net entitled to the 
protection afforded by Art. 15 (4) of the Constitution. 
1964 ker L T 265 i (1964) 52 I T R 605, Foil. 1964 
Ker L T 298 : 196 4 Ker L J 498 : I L R (1964) 2 Ker 
53 : AIR 1964 Ker 316 (319) (Pt B) (Pr IS) (DB). 


-:Art. 15 (4) — ‘Discrimination 1 —‘Public purpose’— 

Acquisition of Lnd for housing accommodation for 
Ilarijans - Notification—Legality — See Ibid, Art. 31. 
AIR I960 Ker 355 (DB). 


fest that Art. 15(4) of the Constitution is not an in¬ 
dependent or substantive enactment but it is an excep¬ 
tion or a qualification to the main guarantee under 
Art. 15(1) of the Constitution. It is, therefore, not 
permissible to interpret Ait. 15 (4) of the Constitution 
in such a way as to destroy or nullify the meaning of 
guarantee under Art. 15(1) of the Constitution. It is 
because the interest of the society as a whole is 
served by promoting the advancement of the weaker 
elements of that society that Art. 15 (4) of the Consti¬ 
tution authorises special provision to be made. But if 
a provision which is in the nature of aa exception 
completely excludes the rest of the society, that 
clearly is outside the scope of Art. 15(4). AIR 1964 
Pat 393 (394, 395) (Pr 3) (DB). 

ARTICLE 16 
SYNOPSIS 

(Constitution of India, Art. 16.) 

1. Clause (1). 

(a) Scope and applicability. 

(b) ‘Equality of opportunity’. 

(c) Employment or appointment. 

(cl) ‘Office under the State’. 

(e) ‘State’. 

(f) Appointment. 

(g) Promotion. 

(h) Disciplinary action. 

(i) Reverting. 

(j) Compulsory retirement. 

(k) Termination of service. 

(l) Selection. 

(m) Validity of Rules, Notifications, etc. 

(n) Waiver of right under. 

2. Clause (2). 

3. Clause (4). 

(a) ‘Provision’. 

(h) ‘Backward class’. 

(c) Authority to make rule. 

1# Clause (1). 


-A’ ts. ]_5 ([) and ( 4 ) and 226 — Scope of Art. 15 

(1) and (4) — Order dated 20-8-1958 contained in 
Memo. No. 9520, dale) 11-10-1958 — Order of 
Deputy Commissioner Based on order, dated 20-8- 
1956 — Both orders held unconstitutional and ultra 
vires and are liable to be quashed by issue of 
certiorari. 


The order of the State Government, dated 20-8- 
195S in the matter of giving preference to Scheduled 
Castes and Scheduled tribes in the settlement of 
excise shops, contained in Excise Commissioner’s 
Memo. No. 9520, dated 11-10-1)58 violates (he gua¬ 
rantee under Art. 15(1) of the Constitution inasmuch 
as the effect of the order is not merely to give prefer¬ 
ence to candidates belonging to scheduled castes and 
scheduled tribes but to exclude candidates from all 


other communities in cases where there was a single 
pandidate belonging to scheduled caste or scheduled 
tribe, and is therefore, unconstitutional and ultra 
vires. It follows that the order of the Deputy Com¬ 
missioner which is based on the Government order, 
dated 20-8-1958 and under which a member of 
scheduled caite or scheduled tribe is preferred to the 
exclusion of a person who did not belong to such 
caste or tribe is also illegal and ultra vires and must 
be quashed by grant of writ in the nature of certiorari 
under Art. 220 of the Constitution. AIR 1903 S C 
049, Applied. As a matter of construction, it is mani- 


(a) Scope and applicability, 

(b) ‘Equality of opportunity\ 

(c) Employment or appointment. 

(d) ‘Office under the State’. 

(e) ‘State 1 . 

(f) Appointment. 

(g) Promotion. 

(h) D isciplinary action. 

(i) Reverting. 

(j) Compulsory retirement. 

(k) Termination of service. 

(l) Selection. 

(m) Validity of Rules, Notification, etc. 

(n) Waiver of right under. 

1 . Clause ( 1 ). 

•-Art. 16—Relative scope of Arts. 14 and 10 See 

Ibid, Art. 14. AIR 1961 S C 564. 

1 (a). Scope and applicability. 

-Art. 16-Question of seniority of public servant 

is justiciable — Person appointed under R. 32 (2) of 
State Civil Service (Judicial Branch) Rules belongs to 
same service as persons recruited under R, 0 and 
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hence he cannot be discriminate! against — Art. 10 
oars discrimination uot only at time of entering into 
vService of State, but also throughout the period of 

p7 1C ?io^ Service (Judicial Branch; 

Ruxes (1951), R. 32 (2). (1964) 8 F L R 375 (All). 

—~Art. 16—Scope—U P. Court of Wards Act (4 of 
1912), S. 8 (1) (b)—Validity. See U. P Court of Wards 
Act (4 of 1912), S. 8 (1) (b). AIR 1954 All 608 (DB). 

; Art * 16—Construction—Article has to be liberal, 
ly construed. 

Any provision of the nature obtained in Art. 10 has 
to be liberally construed and in a manner most bene¬ 
ficial to the object intended to be achieved. (195*) 2 
Lab L J 38: 60 Bom Lb 342: I L R (1958) Bom 1266: 
AIR 1959 Bom 134 (136, 137) (Pt F) (Pr 9) (DB). 

[Reversed on facts in AIR 1962 S C OSd.j 

-Arts. 16 and 15—Scope of. 

Article 10 deals with a limited subject the subject 
of employment or appointment by the State. The 
expression “the State” is used in the wide sense in 
which Art. 12 defines it and Art. 10 emphasises that 
the State in appointing or in employing persons shall 
give equal opportunity to all citizens and will not 
make any person ineligible to held an office or dis¬ 
criminate against him in respect of that office on 
grouud of religion, race, caste, sex or place of birth. 
Article 15 is more general in its application and it 
deals with afi cases of discrimination which do not 
fall expressly under Art. 10. Therefore although a 
case of discrimination may not fall under Art. 10 it 
may still fall under Art. 15(1) if it is not saved under 
Art. 15(3). 55 Bom L R 323 : I L R (>953) Bom 842 • 
AIR 1953 Bom 311 (314) (Pt Gi (Pr 10) (DB). 


--Arts. 16 (1), 309 and 310 — Equality of oppor¬ 
tunity in matters relating to employment — Extent 
and scope. 

Article 10 (1) of the Constitution speaks of all 
matters relating t> employment”. The guarantee of 
equality embraces all matters of employment. The 
direction for equality of opportunity in Art. 10 (1) 
covers all the periods during which the public 
servant is employed, and thereby excludes such 
servants being treated arbitrarily. It is clear that 
rational classification is not excluded; but it is 
epualiy well settled that purposeful or invidious 
discrimination is barred. AIR 1959 Bom 134 and AIR 
1957 PM 017 and A I R 1900 S C 384, Rel. on; A I R 
! Q 54 All 343, Dissent, from. I960 Ker L T 1179: AIR 
1961 Ker 203 (205, 206) (Pt A) (Prs 5, 6) (DB). 

-Art. 16- Concession in school fees to converts 

can be restricted to converts from one generation 
only — (Madras Education Rules, R. 92, Appendix 17 
(A)). See Ibid, Art. 14. AIR 1953 fvlad 21. 


~—Art. 16 — Service Rules affecting fundamental 
rights — States he-organization Act (1^50), S. 115 (7), 
Proviso — Integration of civil services in new State 
—Disparity in pay-scales caused due to protection 
given to allottee civil servant from different States by 
the Act—Pay-scales cannot beatracked as discrimina¬ 
tory and repugnant to Arts. 14 and 10. See Ibid, 
Art. 14. AIR 1963 Mys 202 (DB). 


Arf in if l has baring on tbe interpretation of 
Art. 10. It is manifest that the expression “public 
assistance’* in Art. 41 refers to economic assistance 
or rehet to people who are unemployed, or old sick 

or disabled or to other similar cases of undeserved 
want. 

The expression ’’appointment” in Art. 10 manifestly 
refers to appointment to a public office or to a public 
post, and it is well established that a public office is 
not in the nature of property or in the nature of con- 
tract. From the legal point of view, a public office i<; 
in the nature of an agency or trust created by a public 
authority fora public purpose. Articles 310 and 311 
ot the constitution throw a mantle of protection over 
he public servant but the legal character of the 
office is not thereby altered. Therefore, if is not right 
to treat public appointment as “spoils” or as a species 
ot properly and the appointee to the public office ac 
receiving public assistance or financial relief within 
the mining 0 t Art. 41. I L R 35 Pat 1 , 1956 B L J R 
458 : AIR 1957 Pat 617 (631) (Pt F) (Pr 50). 


Art. 16-Refusal of admission to a College. 


Article 10 can have no application to a case where 
certain students are refused admission to a certain 
College. 53 Pun L R 218 : I L R (1951) Punj 344 t 
AIR 1951 Punj 93 (96) (Pt D) (Pr 16) (DB). 

1 (b). ‘Equality of opportunity’. 

® Art. 16 (1)—‘Equality of opportunity’—Mean¬ 
ing of — Different rules of promotion for Station 
Masters and Guards — El feet of — (Indian Railway 
Establishment Code, Vol. I, App. II.) 

The concept of equality can have no existence ex. 
cept with reference to matters which are common 
as between individuals-, between whom equality is 
predicated. Equality of opportunity in matters of 
employment can he predicated only as between per¬ 
sons, who are either seeking the same employment, 
or have obtained the same employment. Equality 
of opportunity in matters of promotion must mean 
equality as between members of the same class of 
employees and not equality between members of 
separate, independent classes. 

As the Road-side Station Masters and Guards arc 
recruited separately and trained separately and have 
separate avenues of promotion, they form two dis¬ 
tinct an i separate classes as between whom there is 
no scope for predicating equality or inequality of 
opportunity in matters of promotion. All India 
Station Masters and Assist’nt Station Masters'’ Asso¬ 
ciation, Delhi v. Genera) Manager, Central Railway, 
1960 SC J 344: (I960) 1 S C A 700 : (1960) 2 SCR 
311 : AIR 1960 S C 384 (3SG, 387) (Prs 8, 11). 

® Art. 16 (1) — ‘Employment’ — Person holding 
contracts for supply of milk to Government Hospital 

— Not employed under Government. See Ibid, Art 14. 
AIR 1959 S C 490. 


vered. 


1 (c). Employment or appointment. 

Art. 16 Case of grant of contract — If co- 


-Art. 16 (1) and (2)—Relative scope. 

The scope of cl (1) of Art. 10 is wider than the 
scope of cl. (2) of that Article Discrimination on 
grounds other than those mentioned in cl. (2) of 
Art. 10 have to be weighed and judged in the light 
of the general principle laid down in cl. (1)of Art 10. 
I L R 35 Pat 1: 1956 B L J R 458: AIR 1957 Pat 617 
(620, 628) (Pt A) (Prs 9, 43). 

-Arts. 16,41,310 and 311—Scope—If controlled 

by Art 41. 


Article 10 provides for equality of opportunity to 
all citizens in matters of public employment. Em¬ 
ployment necessarily presupposes the existence of a 
relationship ot an employer and an employee. It 
cannot cover the case of a grant of a contract. The 
granting of a contract to an individual will not 
amount to employment within the meaning of Art. 16. 
AIR 1959 S C 490, Rel. on. Parbananda Das v. 
Executive Engineer, Assam, (I960) 1 Assam L R. 
150 : I L R (1960) 12 Assam 356 : AIR 1961 Assam* 
101 (103, 104) (Pt A) (Pr 8) (FB). 
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• -“—Arts. 16 and 15—Petitioner already in service. 

Deka J.:—Art. 10 is a sort of corollary to Art. 15 (1). 
Where there is no case of discrimination with regard 
to an employment, because there was no employment 
the petitioner being in service from before nor did he 
ask for fresh employment, articles have no applica¬ 
tion. Hiranmoy Bhattacherjee v. State of Assam, 
AIR 1954 Assam 224 (254) (Pt P) (Pr 65) (FB). 

-Art. 16—Breach of contract— Fundamental right 

if involved. See Ibid, Art. 220. A I R 1959 Ker 239 
(DB). 

-Arts. 16. 299, 310 — ‘Employment’ and ‘appoint¬ 
ment’ — Distinction. 

The words “employment” and “appointment” con¬ 
note two different conceptions. “App »intment” 
obviously refers to appointment to an office. The 
terms ‘‘appointment” therefore implies the concep¬ 
tion of tenure, duration, emolument and duties and 
obligations fixed by law or by some rule having the 
force of Jaw. Jt is obvious that these elements are 
absent in the case of public employment which is a 
contract for a temporary purpose. 

The word 'emplvnient,” refers to a condition in 
which a man is kept occupied in executing any work. 

Jn other words, it means not only an appointment 
to any office for the first time but also the continuity 
of that appointment. ILR 35 Pat 1 ; 1956 BLJK 458 : 
AIR 1957 Pat 017 (021, 632) (Pt G) (Prs 10, 54). 


1 (d). ‘Office under the State.’ 

• “Arts. 10, 13,309 and 310—’‘Office un^er the 
State’ -Meaning of — Village:Munsiff under Madras 
Act (III of 1S95), is one such office. 

fhe Office of village munsilf under the Madras 
Hereditary Village Offices Act, 1895 is an ‘office under 
the Stdte’ within the meaning of that term m Art. 10 
(1) and (2) of the Constitution of India The ap¬ 
pointment is made by the Collector, the emoluments 
are granted or continued by the State, the Collector 
has disciplinary powers over the village Munsiff 
including the power to remove, suspend or dismiss 
him, the qualifications for appointment can be laid 
down by the Board of Revenue. lie holds a public 
office. He not only aids in collecting the revenue 
but exercises power of a Magistrate and of a Civil 
Judge in petty cases. He has also certain police 
duties as to repressing and informing about crime, etc. 

Even assuming that Arts. 309 and 310 and other 

Articles in Chapter 1, Part XIV. of the Constitution 

relate only to an Organised Public Service like the 

Indmn Administrative -ervice, etc., the scope and 

effect of Cls (1) and (2) of Art 10 cannot be cut down 

iy relerence f o the provisions in the Services Chapter 

ot the Constitution. Even if there was a custom which 

has been recognised by law within the scope of its 

meaning under Art. 13 with regard to a hereditary 

village office, that custom must yield to a funda¬ 
mental right. 

The argument that Art. 16 does not applv to a 
hereditary village otiice such as a village MusilF can- 
not he sustained. There is nothing in the nature of 

the othce which takes it out of the ambit ofCls. (I) 

OU 7 2 J°i u, rt , r !2,°! * ', e Constitution A r R 1658 S C 
.137 and AIR 1952 Mad 150 and A I R 1954 Mad 48.3, 

p2 ??nfi^ , c a d! as . ratlla liama Rao v Staten! Andh- 

t ra ! 0 2 SCA 410 « 1961 Andh L T-107 : ( 1961 ) 

corn ‘i V, S TMn : (l9fil) 1 Andh w R (SC) 63 : 
(1901) 1 ScJ 310 i (1961) 2 SCR 931 • AIR 

1961 S C 564 (569, 570) (Ft A) (Prs 7, 8, 9,: 


Arts. 16 (1) and 12 —Equality of opportunity. 

i* _ 1 . i n m \ r . i * 


Article 16 (1) of the Constitution guarantees equality 
of opportunity to all citizens in respect of the matters 
relating to employment to any office under the State. 


Local authorities are included in the word ‘State’ by 
virtue of Art. 12 of the Constitution. Where, there- 
fore, an order by the State H-overnment picked out a 
certain person for preferential treatment, the Older 
was held to be discriminatory as far as the petitioner 
and the other candidates who had applied for the 
post were concerned. Rule 4 of the Pules framed 
under the U. P. Primary Educ ition Act contemplates 
no such discrimination. AIR 1965 All 151 (153 
154) (Pt D) (Pr 9). 

Art 16 — Applicability—Person temporarily re* 
quired to discharge duties of village officer — loiter 
on asked to hand over charge to another suitable 
pers m - If discrimination — (Madras Hereditary 
Village Offices Act (III of 1895), S. 10 (4) 

Article 16 of the Constitution applies only to anv 
employment or office under the State. Where a per¬ 
son is temporarily required under S. 10 (4), Madras 
Hereditary Village Offices Act, to discharge the dutie.s 
of a village officer, it cannot be sRd that he is ap¬ 
pointed to any office. Further, the fact that he is 
chosen to execute the duties of a village officer and R 
» required by the Collector to hand over charge to 
another person with a better title thereto, shows 
that he is not made inebgible or discriminated against 
by reason ouJy of descent or that he is denied any 
opportunity of employment or <>i aopoi itmert. There 
is, therefore, no scope to inv< ke Art. 10 of the Cons- 

‘V*L 1957 P** 617, Disting. (1959) 2 Andh 
W R 3 64 : 19o 9 Andh L T 813 : I L R (1959) Andh- 
Pra 1137. 

~ Art. 16 (1) (2) — ‘ Appointment ito office under 
the State —Municipal Councillor. 

The language used in Art. 10 (1) is “employment 
or appointment to any oific- under ihe State,” and the 
word “appointment” must be read ejusdem geueris 
with “employment.” Further, the expression “under 
the State” makes it clear that the person holding 
office which Art 10 il) applies is a person who 
stuns to the State as a subordinate would to a higher 
officer, or, in other words, there must be a relation¬ 
ship oi employ er and employee h*tween the person 
holding office and the Mate or at least there must be 
an element of subordination to the State in the office 
contemplated by Art. 10 (L). 

A Councillor elected under the Rombay Municipal 
Boroughs Act is a part of the Municipality in which 
the government of the municipal borough has beer 
vested. Therefore, iar from b-ing a persvm who holds 
office under the lo al authority, a councillor is a part 
of the local authority, itself, and hence the equality 
of opportunity which is required under Art. Id (R 
not in relation to an election to a local authority. 

Similarly the expression “office” occurring after 

“employment” in Art. 10 .2) must also be construed 
ejusdem generis, and the office contemplated under 
Ait 10 (2) is also a * office which would be subor¬ 
dinate to the local authority and over which the 
local authoiity would have powers ot coi trol and 
supervision. In Art. 10(2) also the expression used 
F not merely “office” but “office un !er the State” 
and therefore neither Art. 10 (1) nor Ait. 10 (2) ha* 
any application to the election of the Municipal 
Gmncillor 55 Bom L R 323 : ILR (1953) Bom 842 • 
AIR 1953 Bom 311 (312,313) (Pt C ; (Prs 3, 4) (DB).‘ 

\rt. 16 CIs land 2-Claim for Sbanbhori 
office based exclusively on principles of hereditary 
succession hits CIs. 1 & 2 and cannot be allowed. 

Village Offices fall within the meaning of ex pres 
sion “office under the Sta'e” occurring in CIs. 1 and 
2 of Art. 10 of the Constitution and the application of 
the principles of hereditary succession in the matter 
of selecting persons to fill those offices amounts to oi 
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involves a denial of equality of opportunity to citizens 
vii the matter of employment relating to such offices 

under the State and also discrimination on ground of 

descent. 

Where, therefore, the claim of a person to a Shan- 
bhogi office is based exclusively on the principles of 
hereditary succession, it is no longer possible for him, 
after the commencement of the Constitution, to claim 

to be appointed to the office on the basis of principles 
of hereditary succession nor is possible for.the High 
Court to recognise and enforce such claim. AIR 1901 
S C 564; AIR 1962 Mys 233, Foil. 

(Prayer for setting aside the appointment of present 
incumbent in the office and for an order directing the 
authorities to make a fresh selection without regard 
to principles of hereditary succession not granted.) 
AIR 1962 Mys 233, Disting. 1963 Mys L J 354. 


ll! 12) 6 (D A B) R 1963 Madh 17 (19, 20) (Prs 8 ’ 9 ‘ 

1 (f). Appointment. 

—Art. 16— Governor’s opinion - If justiciable — 
Government not bound to disclose its reasons. 

There is no authority for the contention that the 
Government must disclose its reasons for arriving at 
its decision when that decision is challenged as an 
infringement of a fundamental righ*. Where therefore, 
in a petition under Art. 226 the Governor’s opinion 
regarding the petitioner’s unfitness for a judicial post, 
under R. 14 of the U. P. Civil Service (judicial 
Branch) Rules, 1951 is challenged as an infringement 
ot the fundamental right guaranteed by Art 16 the 
Government is not bound to disclose the reasons on 

m3) (Pt C)°(Pr 6) n W3S arrived at- AIR 1961 AH 36 1 


-Art. 16 — Office of village patel—Appointment 

of Application of principles of hereditary succession 
is unconstitu ional Merits of contending parties 
should be the consideration. 

The offices held by village officers fall within the 
meaning of the expression ‘office under the State’ 
occurring in Cls. (1) and (2) of Ait. 10, and the appli¬ 
cation of the principles of hereditary succession in 
the matter of selecting persons to fill those posts 
would amount to or involve denial of equality of 
opportunity to citizens in a matter relating to employ¬ 
ment to such office under the State mid also dis¬ 
crimination on the ground of descent. Hence the 
application of the principles of hereditary succession 
to the post of a village patel is unconstitutional. 
Where such a post is rendered vacant the appointing 
authority should consider the respective merits, 
irrespective of and without regard to the principles 
of hereditary succession. AIR 1901 S C 564, Rel. on. 
39 Mvs L 1 650 :ILP (T961) .Mvs 398 : AIR 1962 
Mys 233 (234, 235) (Prs 4, 5, 6, 7) (DB). 

-Art. 16 (2) — ‘Office under the State’—Madras 

Hereditary Village Offices -Act (III of 1895), Ss. 3 
(4). 12 and 13 — Office of village artisan —Office is 
held under State — S. 12 recognizing customary law 
of succession to such office solely on ground of des¬ 
cent — Section violates Art. 16 (2)—Claim to office 
and emoluments based on such right is unenforce¬ 
able. 

The incumbent of the office of village artisan under 
the Madras Hereditary Village Offices Act (Hr of 
1895), is a holder of an office under the State as con¬ 
templated by Art. 10. 

Section 12 of the Act in so far as it recognises the 
customary law of succession to a village office of 
artisan, like that of village blacksmith, solely on the 
ground of descent offends Art. 16 (2) and is invalid to 
that extent. Hence, the right to the office of village 
blacksmith, and consequently to the emoluments 
based on such customary law is unenforceable. AIR 
1961 S C 564, Rel. on. (1962) 4 Orissa J D 311* 

I LR (1962) Cut 203:28 Cut L T 316: (1962) 4 
O I D 311 : AIR 1962 Orissa 167 (170) (Pt A) (Pr 13) 
(DB). 

1 (e). ‘State. 5 

-Arts. 16 and 226 — ‘State’ in Art. 16 includes 

Municipal Corporation — Creation of new post by 
Municipality — Person already employed in Munici¬ 
pality on cifferent post appointed to new post — Post 
not regularly advertised by inviting applications from 
persons qualified—Art. 16 violated — Madhya Bharat 
Municipal Corporation Act (23 of 1950), Ss. 58 and 
442 (2)—Appointment not made with consultation of 
State Public Service Commission as required by S. 58 
(2)—Appointment illegal—Writ of quo warranto and 
'mandamus—Issue of at the same time. 1962 M P L J 
;1049 : 1962 Jab L J 829 : 1962 M P C 441 : 1963 Jab 


-—Arts. 16, 14 — Recruitment of .M. A.s, Honours 
Graduates and Pass Graduates• as Sub-Inspectors of 
Schools in pursuance of announcement—No differen 
tiation between higher qualified and less qualified — 
Subsequent differentiation among the same unit 
violates Art. 16 (1). See Ibid, Art. 14. (1965) 11 Fac 
L B 163 (Cal). 

—-Art. 16 - Appointment to Government service- 
Right of applicant to compel Government to disclose 
materials in the consideration of antecedents and 
character of applicant — Held applicant had no such 
right. See Ibid, Art. 220. AIR 1965 Ker 19. 

“Arts. 16,311 — Person appointed on provisional 
basis—Service terminated not by way of punishment 
but because character and antecedents of person 
not found satisfactory for permanent appointment — 
Held provisions of Arts. 16 and 311 are not violated. 

Held, that the equal opportunity under Art 16(1) 
and (2) is amply satisfied when a party has been given 
a jhance to apply and his application has been con¬ 
sidered and there is no right for getting appointed to 
a particular post. It is open to the appointing autho¬ 
rities to fix reasonable qualifications for all such 
applicants for being appointed to Government service 
The appointing authorities are entitled to take into 
account the character and antecedents of the appli¬ 
cants and if the authorities are not satisfied on these 
matters that will be a good ground for refusing 
appointment under the State. As no action had been 
taken as against any of the aoplicants as and by way 
of punishment and as the services of the applicants, 
who were appointed on a provisional basis pending 
an investigation into their character and antecedents, 
were dispensed with because their character and 
antecedents were not found to be satisfactory so as to 
make them eligible for permanent appointment, there 
was no violation of the provisions of Art. 31 lard 
Art. 16. A I R 1902 S C 30 and AIR 1962 S C 1704 
and AIR 1958 S C 232 and AIR 1958 S C 30, 
Rel. on. AIR 1965 Ker 19 (23, 24) (Pi B) (Prs 25, 29, 
30, 31)* 

Art. 16 (1) — Candidate not appointed by the 
State for post of mucsiff on the ground that on 
verification of character he was found to be Com¬ 
munist — Exclusion is not based on irrelevant con¬ 
sideration and is not violative of right guaranteed 
by the Article. 

The petitioner was selected and recommended by 
the Public Service Commission for appointment as 
Munsiff. But the State did not appoint him on the 
ground that on verification of his character and 
antecedents he was found to be a Communist and 
hence he was ot suitable for the post. There wasino 
lack of bona fide on the pait of the Government. 

Held, that the decision of the Government exclud¬ 
ing him from appointment was not based oa any 
irrelevant.consideration and hence it was not violative 
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of the right guaranteed by Art. 10 (1) of the Constitu¬ 
tion. AIR 1956 S C 520; AIR 1962 S C 602; AIR 1957 
Pat 617; AIR 1903 S C 268, Rel. on. 

What is expected from the State under Art. 10 (1) in 
the matter of appointment is very much the same as 
what is expected from a public body in the United 
Kingdom. In U. K. a public body cannot be regarded 
as having statutory authority to act in bad faith or 
from corrupt motives. Further an act of the public 
body, even though performed in good faith and with¬ 
out the taint of corruption can be inoperative where 
it is so clearly founded on alien and irrelevant 
grounds as to be outside the authority conferred upon 
the body. 1920 Ch 66, Rel. on. 

The duty and the responsibility of fixing the test of 
character were primarily that of the State; its discre¬ 
tion by its very nature would have to be large and 
untrammelled and the Court could not possibly sub¬ 
stitute its own yardstick for that of the Government 
of the day. 

The fact that ihe candidate was a Communist was 
a relevant consideration for excluding him from 
appointment and such exclusion would not be viola¬ 
tive of Art. 10 (1). 1963 Ker LT 1145 : I L R (1964) 
1 Ker 120 : (1964) 1 Ker L R 46 : 1963 Ker L J 
1155 : (1964) 1 Lab L J 565: AIR 1964 Ker 238 
(240, 241) (Prs 11, 14, 15, 19, 20) (DB).' 

-Arts. 16 (1) and (2), 226, 309 — Kerala State and 

Subordinate Service Rules (1958), Rr. 3 (b) and 10 
(b) (ii) — Scope of Art. 16 — Appointment to police 
service—Inclusion of names of petitioners in list of 
approved candid ites selected by Mate Public Service 
Commission — No right to appointment to such pott 
is conferred — State can exclude candidates from 
appointment if requisite qualifications prescribed by 
R. 10 (b) (ii) are not f ulfillecl — Art. 16 not violated. 

What is guaranteed by Art. 16 (1) of the Constitu¬ 
tion is equality of opportunity in the matter of ap¬ 
pointment in State service and nothing more, ft is 
open to the State Government, to Irame the necessary 
rules prescribing the requisite qualifications and it is 
also open to the authority to lay down such pre¬ 
requisite conditions for appointment, as would be 
conducive to the maintenance of proper discipline 
amongst Govermnei t servants. AIR 1956 S C 520 and 
AIR 1962 S C 36, Rel. on. 

Held, cn facts (i) that mere inclusion of the names 
of the petitioners in the list of approved candidates 
by the Public Service Commission did not confer any 
right to appointment to the service in view of R. 3 (b) 
of Kerala Mate and Subordinate Service Rules, 1958, 
framed under the proviso to Art. 309 of the Constitu¬ 
te i. |ii) That the State Government was absolutely 
entitled to take the character and antecedents of the 
petitioners into account, because of the provisions 
contained in cl. (ii) of iub-rule (b) of R. 10 of the 
Kerala State and Subordinate Services Rule*, 1958. 
(iii) That there was no vi« lation of A rt. 16 of the 
Constitution as it could not be said in the circum¬ 
stances of the case that the petitioners had been 
denied the equal opportunity relating to the employ¬ 
ment in the State service. Therefore, there cannot 
certainly be a cha; ge of the petitioners being discri¬ 
minated against in these matters by the State Govern¬ 
ment. The qualification regarding character and 
antecedents had reasonable basis in relation to the 
appointment because sucii a qualification is absolutely 
essential for all services under the State and more so 
when appointments are being made to Police Service. 
Since the petitioners had no right to the appointment 
to the posts, their writ petitions could nut be enter¬ 
tained. A I R 1902 S C 002, Disting. ILK (1962) 1 
Ker 696 : 1962 Ker L T 323 : 1962 Ker L J 699 : 
AIR 1963 Ker 59 (04, 65, 66) (Frs 41, 44, 45, 47, 48 
52 to 55, 58). 

[Vol. 3.] Fn. D. 79. 


-Art. 16—Equality of opportunity—Permission to 

appear for competitive examination — Person eligible 
for competitive examination in accordance with rules, 
ought to be selected for examination. AIR 1955 
N U C (Madh B) 3348. 

-Art. 16—Mandamus — Candidate eligible to ap¬ 
pear for competitive examination -Permission refused 
b> Public Service Commission — Writ of mandamus 
will be issued. See Ibid, Art. 226. AIR 1955 N U C 
(Madh B) 3348. 

-Art. 16 — Postponement of examination—Effect. 

See Madhya Bharat Judicial Service Rules (1951), 
R. 0. A I R 1955 Madh B 56 (DB). 

-Art. 16 — Heredity — Whether a disqualification 

for appointment to village office under Madras Here¬ 
ditary Village Offices Act, 1895. See Madras Heredi¬ 
tary Village Offices Act (3 of 1895), S. 0 (1). AIR 
1965 Mad 178 (DB). 

-Art. 16 (l)—Equality nf opportunity — Qualifi¬ 
cation or standard is not abolished—State is entitled 
to obtain best service. 

The opportunity that is guaranteed by Art. 10 (1) 
of the Constitution to which every cirizen of the 
country is entitled, is an opportunity, which is sub¬ 
ject to the other clauses of that article, but which is 
not limited bv rank, birth, wealth or any other cir¬ 
cumstance. The requirement of Art. 10 (]) which 
guarantees a fundamental right to all the citizens of 
the Republic of India is that each citizen shall be 
eligible for employment or appointment to any office 
under the State according to his capacity and whhout 
any distinction other than what is demanded by his 
own attainment or talent. It is, however, clear that 
such equality of opportunity does not mean the aboli¬ 
tion of qualifications or standards or that the State is 
not entitled to make an appointment in accordance 
with its desire to get the best service that can be 
obtained or attach importance to the fact that the 
Government should be well served. Observations in 
A I R 1959 Bom 134, held obiter. 38 Mys L J 212 • 
ILR (1960) Mys 360: A I R 1961 Mys 247 (250, 251) 
(Pt A) (Prs 19,20,22) (DB). 

-Art. 16—Guarantee under-Scope of—‘Appoint¬ 
ment’. 

The guarantee under Art. 10 applies both to the 
case of appointment and termination of appointment. 

The word “appointment" in Art. 10 refers as a 
matter of necessary implication also to the termina¬ 
tion of appointment otherwise the object of the 
guarantee given under Art. 16 would be nullified. 

ILR 35 Pat I : 1956 B L J R 45S : AIR 1957 Pat 617 
(621, 632) (Pt B) (Prs 10, 54). 

-Art. 16—Three temporary posts—Petitioners ap¬ 
pointed to two of them—Petitioners’ posts abolished 
and services terminated — Omission to appoint any of 
them to third post does not amount to discrimination 
against them within Arts. 14 and 16. 1955 B L I R 
302 : AIR 1955 Pat 353 (357) (Pt B) (Pr 7) <DB). 

1 (g)* Promotion. 

• -Art. 16 (1) — Discrimination and equal oppor¬ 
tunity in the matter of promotion to higher post_ 

Number of Munsilfs eligiole for promotion to higher 
post of subordinate Judge High Court in exercise of 
its sole authority selecting some in p eftrence to 
plaintiff—Arts. 14 and 10 (1) not violated - Exercise 
of power by High Court not justiciable. High Court, 
Calcutta v. Amal Kumar, (1962) 2 Ker L R 114. 

(1962) 2 S C A 646 : AIR 1962 S C 1704 (1710 171 ii 
(Pt C) (Prs 9, 10). ’ 11 

• Art. 10 (1)—Equality of opportunity in matter 
of promotion — Officers holding posts in different 
grades—Rules for promotion making officers in one 
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grade eligible for promotion to higher posts, while 

rlnrttiin rr f U 'i 1 f f • _ • . i • 


denying that opportunity to officers in other grades 
—No contravention of Art. 16 (1). 

Inequality of opportunity for promotion as between 
citizens holding different posts in the same grade mav 
be an infringement of Art. 16. 

No question of contravention of Art. 10 (1) can arise 
when the rules make Income-tax Officers of Class I, 
eligible for appointment as Assistant Commissioners, 
but make Income-tax Officers of class II eligible for 
promotion as Income-tax Officers of Class I but not 
for promotion to the post ol Assistant Commissioners. 
As between citizens holding posts in different grades 
in Government service there can be no question of 
equality of opportunity. Article 10 does not forbid the 
creation of different grades in the Government service. 
Kishori Mohanlal Bakshi v. Union of India, (3962) 
44 I T II 532 : AIR 1962 S C 1139 (1140, 1141) 
(Pt A) (Pr 2). 

Art. 16 (1), (2) and (4)—Scope and effect of — 


Promotion to selection post — Circular by Railway 
Board, dated 27th April, 1959, directing reservation 
lor Scheduled Castes and Scheduled Tribes candi¬ 
dates for promotion to selection-posts-Constitutional 

validity. 


not contemplated by the power conferred to reserve- 
which can only mean for the future. The General 
Manager, Southern Railway v. Rangachari, (1961) 9 
M L j (SC) 71: (1961) 2 Andh VV R (SC) 71 • (1961) 
2 S C j 424 . (1961) 2 S C A 460 : (1962) 2 SCR 
586 : A I R 1962 S C 36 (40, 41, 42 43 44 48 49) 
(Prs 14, 15, 16, 17, 23, 24. 26, 27,' 36, 37, 46). 1 

Arts.^ 16 (1) and 310 — Guarantee of equal 
opportunity in public employment— Extent of. 

the guarantee of equality of opportunity for citi¬ 
zens undei Art. 10 (1) of the Constitution in matters 
relating to employment or appointment to any office 
under the State is confined to the stage when the 
citizen is seeking employment or competing for any 
post, and has no application to matters'arising after 
the citizen has joined service — such as promotion, 
selection lor higher posts, increase or reduction of 
salary, retrenchment or termination of service. AIR 

J, 9 ?, 9 ,^ 134 ^ nd AIR 1957 Pat el7 > Dissented from. 
ILR (19o9) 2 All 33 : AIR I960 All 484 (499) (Ft D) 
(Pr 76). 

--Art. 16 — Non-promotion of civil servant — No 

fundamental right is infringed. See Ibid, Art. 14 
AIR 1962 Mad 485. 


What Art 36(1) of the Constitution guarantees is 
equality of opportunity to all citizens in respect of all 
the matters relating to employment (including provi¬ 
sions as to salary, increments, leave, gratuity, pension, 
age of superannuation, etc.) Art 10 (i) and (2) does 
not prohibit the prescription of reasonable rules for 
selection to any employment or appointment to any 
office. Like other terms and conditions, the promo¬ 
tion to a selection post is also included in the matters 
relating to employment, and even in regard to such a 
promotion to a selection post all that .Art. 10 (1) 
guarantees is equality of opportunity to all citizens 
who enter service. Article Id (2) prohibits discrimi¬ 
nation and thus assures the effective enforcement of 
the fundamental right of equality of opportunity gua¬ 
ranteed by Art. 10 (1). The words ‘in respect of any 
employment 1 in Art. 10 (2) must, therefore, include all 
matters relating to employment as specified in Art. J0 
(1). Promotion to selection posts is included both 
under Art. 10 (1) and (2). Article 10 (4) must be con¬ 
strued on the lu<is that both 'appointments’ and 
‘posts’ to which its operative clause refers are ap¬ 
pointments and posts in the services under the State. 
The power of reservation which is conferred on the 
State under Art. 16 (4) can he exercised by the State 
in a proper case not only by providing for reserva¬ 
tion of appointment^ but also by providing for reser¬ 
vation ol selection posts. 

The circulars issued by the Railway Board, dated 
27th April, 1959, directing reservation for Scheduled 
Castes and Scheduled Tribes candidates for promo¬ 
tion to selection posts are within the scope of Art. 10 
(4) and their validity is not open to challenge. 

Per Wanchoo and Rajagopala A>yangar, JJ. (dis¬ 
senting). — Giving the words meu in Art. 10 (4) as 
liberal an interpretation as is possible without des¬ 
troying or making illusory the fundamental right 
guaranteed in Ait. 16 (1) to which Art. 16 (4) is in the 
nature of an exception or a proviso. Art. 10 1 4) can 
only mean that the State has the power thereunder to 
reserve numerically a certain percentage of appoint¬ 
ments or posts and it has no power to split the service 
into various grades and make reservation in each 
grade because of the use of the word ‘posts’ therein. 

Per Rajagopala Ayyangar, J. — Article 10 (4) con¬ 
templates action in relation to and having effect in 
the future. To give retrospective effect to the reserva¬ 
tion as the impugned notification has done would be 
to redress an inadequate representation which took 
place in the past by an order issued today. That is 


Art. 16 Promotion of junior over the head of 
senior - Claim of senior not at all considered—Pro¬ 
motion even if temporary has to be quashed as it is in 
violation of the Article. AIR 1903 Mys 219; AIR 1901 
Mys 247 and AIR 1902 S C 36, Rel. on. (1964) 1 Mys 

L J 212 : AIR 1964 Mys 229 (231, 232) (Pt A) 
(Prs 13, 18, 20, 22) (DB). 

Ait. 16 — Withholding of promotion whelher as 
penalty _ Absence of considerations relating to mis¬ 
conduct-Promotion cannot be claimed as of right— 
Art. 10 does not rule out the right of the Government 
to make a proper selection in consideration of suit¬ 
ability. See Mysore Civil Services (Classification, Con¬ 
trol and Appeal) Rules (1957), R. 8. AIR 1963 Mys 
219 (DB). 

—Aits. 16, 311 Promotions in Government service 
—Seniority by itself does not confer an absolute 
right to promotion—Decision of the Government as 
to suitability for promotion is final — Superseding 
senior member without more does not amount to 
‘reduction in rank’ — No discrimination is practised 
by promoting a member lower in seniority order over 
his superior -Idea of selection not ruled out in consi¬ 
dering equality of opportunity. See Ibid, Art. 311. 
(1963) 2 Mys L J 248 (DB). 

——Arts. 16, 309—Government servant—Conditions 
of service — Factors ihat determine suitability of 
person as Government employee or his promotion in 
service. See Ibid, Art. 309. AIR 1961 Mys 247. 

®-Art. 16—Scope—Relates to all matters relating 

to employment including promotion. 

It is fairly well settled that the equality of oppor¬ 
tunity for all citizens in matters relating to employ¬ 
ment or appointment to any office under (he State is 
confined not only to the initial appointments but 
includes also the terms and conditions of service as 
well as promotion to selection posts and that the 
words of Art. 10 (1) are wide enough to include all 
matters relating t » employment including promotion. 
AIR 1902 SC r-6 and AIR 1902 S C 1139, Rel. on. 
BrijJal v.Sfate cf Punjab, 1965 Cur L I 232: ILR 
(1965) 1 Puni 423 : 68 Pun L R 470 : AIR 1965 
Punj 401 (404, 405) (Pt A) (Pr 20) (FB). 

--Art. 16 (1)—Guarantee of equality of opportunity 

under — Extent of — Includes promotions and other 
conditions of service — Discrimination in matter of 
promotion — Court can scrutinise the matter. AIR. 
1964 Punj 155 (157) (Pt A) (Pr 8) (DB). 


CONSTITUTION OF INDIA (1950), Art. 16. Note 1 (g) 


■Art. 10— Officiating Sub-Divisional Forest Officer 
promoted on ad hoc oasis as Assistant Conservator 
of Forests and subsequently reverted as Ranger, 
Grade II-His juniors allowed to hold post of Sub- 
Divisional Forest Officers—Art. 10 held was violated 
— Rajasthan Forest Service Rules (1901), R. 7 (b), 
Proviso and Schedule — Rajasthan Forest Service 
Rules (1902), Schedule-AIR 1902 S C 30, Foil.; AIR 
1904 Punj 155 and AIR 1904 Mys 229, Rel. on. 1905 
Rai L W 272 : ILR (1965) 15 Raj 578 : AIR 1966 
Raj 8 (11, 14) (Pt B) (Prs 9, 14). 

Arts. 16, 12 — Scope of Art. 16 — Matters rela- 


ting to promotion are within the Article — Certain 
Government personnel placed at disposal of State 
Electricity B 1 ard — Petitioner deputed to another 
departmentrtemporarily — Other persons given pro¬ 
motions by Board — Art. 10 held violated by not 
considering petitioner for promotion during his 
deputation —Electricity (Supply) Act (1948), S. 60. 

Article 16 of the Constitution enshrines the prin¬ 
ciples of equality of opportunity in matter of public 
employment. The phrase ‘matters relating to employ¬ 
ment or appointment to any office’ must include 
matters relating to promotion also : AIR 1982 S C 
30, Rel. on. Thus where the services of the peti¬ 
tioner had been placed at the disposal of the Board 
as a result of the formation of the State Electricity 
Board, the mere fact that he had since gone on 
deputation of a temporary character to another de¬ 
partment is not a sound reason for not considering 

P rorno ^ ori 1° certain higher openings under 
the Board in the same manner as other personnel 

whose services were equally provisionally placed at 

its disposal. When, therefore, the Board failed to 
consider the case of the petitioner at the time of 
selection to certain posts under it which weie higher 
in the rank held by him and when his services stood 
temporarily placed at the disposal of other depart¬ 
ment, the Board must be held to have fallen into a 
grave error of procedure thereby subjecting the peti¬ 
tioner to a denial of equal opportunity of promotion 
in violation oi Art. 10 of the Constitution. 1965 Rai 

^ W 388 : ILR (1965) 15 Raj 707 : AIR 1966 Raj 1 
(3, o) (Pt B) (Prs 3, 8, 9) (DB). 1 

~£rts. 16 12 and 229 (1) and (2) - Rajasthan 
High Court (Conditions of Service of Staff) Rules 
Rule 10 — Appointment of staff — Powers of Chief 
Justice-Extent and nature of — Appointment made 

on recommendations of Registrar — Art. 16 not 
violated. 

The power given to the Chief Justice in the matter 
of appointment under Art. 229 (1) of the Constitu¬ 
tion is unfettered except to the extent it is restricted 
by the proviso. In making the appointments the Chief 
justice exercises an administrative power and the 

,t/. n™ ,s ' not justiciable. AIR 
1962 S C 1,04 and AIR 1955 S C 558, Rel. on. 

» W l ler ? ^ he . Chief Justice, makes the appointment of 
Assistant Registrar and Secretary to the Chief Justice 

under R. 10 of the Rajasthan High Court (Conditions 
of Service of Staff) Rules framed Under Art. 229 (2) 
of the Constitution of India with the approval of 
the Rajpramukh of Rajasthan, on recommendation of 
the Registrar, it is not necessary for him to hear the 
aspirants to the posts. It is sufficient if there has 
been no discrimination. Such appointments cannot 
be challenged on the ground that they contravene 
Art. 16 of the Constitution. 1963 Rai L W 24ft ■ TI R 
(1963) 13 Raj 215 : (1965) 1 Lab L J 221 • AIR 1964 
Rai 13 (14, 15, 16) (Prs 1,8, 9) (DB). ' 1 ° 4 

1 (h). Disciplinary action. 

Art. 16—Equality of opportunity. 
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plinary action being taken against a citizen who 
holds an office under the State. The fact that the 
result of such disciplinary action may be that a 
citizen is deprived of promotion cannot possibly be 
held to be a denial of equality of opportunity rela¬ 
ting to employment or appointment. R. P. Kapur v. 
S. Pratap Singh Kairan, 1963 Cur LI (SC) 105 : 1964 
l C P 1 1 (1964) 1 S C A 313 : 1904 (1) Cr L J 224 

(O Lj). 

1 (i). Reverting. 

T Art- 16 — Permanent Government Servant trans- 
terred to temporary department — Introduction of a 
Scheme by Government providing for absorption into 
comparable posts after reversion from such depart¬ 
ment Reversion to old post with financial advant¬ 
ages—Writ on ground of loss of prospects in old 
post- Not maintainable—Art. 16 not applicable. See 
Ibid, Art 220. AIR 1962 Cal 587. 

- Arts 16 and 311—Reversion on ground of antece¬ 
dents and unsatisfactory character — Confidential in. 
formation - Employee, how far entitled to opportu¬ 
nity to cnallenge the information, discussed— AIR 1903 
Ker 63, Applied. 1964 Ker L J 1171 : 1964 Ker I T 

A 0 *! 6 L Ker L R 421 * A I R 1965 Ker 149 

(151, 152) (Pt B) (Prs 5, 7). 

1 (j)« Compulsory retirement. 

•-Arts. 16 (I), 14, 309 and 311 (2)-Covernment 

servant — Compulsory retirement of — Rule 285 of 
Mysore Civil Services Rules, 1958 - Validity of such 
rule is settled by Supreme Court decisions-Question 
of validity cannot now be opened -Public interest is 

matter for Government to consider. See Ibid, Art 14 

AIR 1965 S C 280. 

® (1) Equality of opportunity for em¬ 

ployment under State -Scope — Art. 465 Civil Ser 
vice Regulations (as adapted in U. P.) * regarding 
compulsory retirement does not infringe Art 16 of 
Constitution. 

It is well settled that “matters relating to employ¬ 
ment or appointment to any office” mean matters 
relating not only to the commencement of employ¬ 
ment or appointment but also to its continuity and its 
termination. A I R 1957 Pat 617 and aIR 1950 

Bom 134 and AIR 1902 S C 30 (overruling \ I R 
1900 All 484), Foil. V g 1 K 

The rule regarding compulsory retirement does not 
deny equality of opportunity for employment. Com¬ 
pulsory retirement is to be ordered only in public 
interest and every servant of the State is equally liable 
to be compulsoril) retired in public interest under the 
rule. The rule certainly does not distinguish between 
one servant who deserves to be compulsorily retired 
in public interest and another servant who also 
deserves it. A I R 1905 S C 280, Foil. The case of 
compulsory retirement in accordance with the rules 
of service does not differ from that of discharge from 
service on completion of the term of the contract as 
regards the freedom guaranteed by Art. 10. Abdul 
Ahad v. Inspector General of Police, U. P , iq fid aii 
L J 791 : 1964 All W R (H C) 467 : (1964)' 9 Fac L R 
197 : (1965) 1 Lab L J 110 , I L R (1964) 2 All 959 . 

A I R 1965 All 142 (150) (Pt G) (Pr 15) (FB) * 

1 (k). Termination of service. 

^ rt G 16 « T l rn ? in L ati S n of services of temporary 

t linHpr R .3 nf fKo cv. • * 


The guarantee given by Art. 10 is no bar to disci- 


servant under R. 5 of the Central Civil Services ITei/ 
porary Service) Rules because of his unsatisf actor J 
work and not because of abolition of post — Order 
cannot be attacked as being discriminatory because 
there were junior and less qualified servants whose 
services were not terminated - Question of discrimi¬ 
nation would arise if the post was retrenched. Cham- 


1252 


CONSTITUTION OF INDIA (1950), Art. 16. Note 1 (k) 


fSSli! ftSbl Fac I?R 

SSWSfg ?p/ 9 ? r 19< ” * 1 r 19 « s c AS 


in A I R 1902 S C 030 it was held reversing the case 
that no such admission could be spelt out*from thl 
written statement of the Union of India.-Ed.] 


• r^rt. (1)—Scope — Assuming that the article 
may be violated by an arbitrary and discriminatory 
termination of service the arbitrary and discrimina¬ 
tory nature of the termination of service must first be 
established before Art. 16 can have any application— 
The fact that the service of an employee was termi¬ 
nated while employees junior to him were retained in 
service does not by itself prove unequal treatment. 
Union of India v. Pandurang Kashinath More, (1961- 
62) 21 F J R 5 : (1961) 2 Lab L J 427 : (1961) 3 Fac 
L R 323 : A I R 1962 S C 630 (632) (Pt B) (Pr 8). 

• -Art. 16 (1)—Arbitrary imposition of ban against 

employment of certain person under Government 
after termination of his service — Right guaranteed 
under Art. 10 (1) is contravened. Krishan Chander 
Nayar v. Central Tractor Organisation, AIR 1962 
S C 602 (604) (Prs 4, 5). 

-Art. 10—Applicability—Temporary Government 

servant—Termination of service under Rules, without 
giving reasons — Article 16 does not apply AIR 
1959 Bom 134, Disting. AIR 1960 All 647 (649) 
(Pt C) (Pr 11). 

-Art. 16—Scope of—Temporary posts—Termina¬ 
tion of service of a person appointed temporarily on 
the ground that he is a non-Andhra — Validity — If 
repugnant to Art. 16. 

Clause f2) of Article 16 applies with equal rigour 
to all posts under the State, permanent as well as 
temporary. It is not permissible to engraft limitations 
upon the fundamental rights enshrined in the Consti¬ 
tution. 

Where, therefore, the petitioner was appointed 
temporarily to act as a compounder and later he was 
ousted from service on the sole ground that he is a 
non-Andhra, having been born in North Arcot Dis¬ 
trict, on the question whether such discrimination is 
repugnant to the express provisions of Clause (2) of 
Article 10. 


oxa— ocupe — equality or opportunity 

Employment under State - Principle of eaual 
treatment Applicability when employment is 
terminated—Temporary services—If covered. 

Article 10 speaks of all ‘matters relating to emplov- 

ment and it is impossible to accede to the suggestion 

that what is contemplated by Art. 10 is only the 

lmhal stage when the citizen is employed to serve the 

c>tate. 1 he same principle governs the case when the 

appointment or employment is sought to be termi¬ 
nated. 

Article 10 is in plain general terms and the guarantee 
extends to every citizen and’every employment or 
appointment whether permanent or temporary. It is 
essentially a question not of the nature or tenure of 
the engagement but of the basic guarantee of equal 
treatment assured by the Constitution. If the termi¬ 
nation of service was on grounds extraneous, the 
order of termination would be without competence 
and jurisdiction and order must be treated as if it had 

r°i b n^ m T a T dc L at aIL (1958 > 2 Lab L J 38 : 60 Bom 

^ B ? 42 r, : 1 L R Bora 1266 : A I R 1959 Bom 

134 (139, 140) (Pt G) (Prs 18. 19, 20) (DB). 

[Reversed on facts in A I R 1902 S C 030.] 

[In this case the High Court had held upon the 
construction of the written statement of the defen- 
dant Union of India that the Union of India had not 
denied that there had been discrimination and that 
the plaintiff had been arbitrarily picked out for termi¬ 
nation of services and on this ground had decreed the 
plaintiff s suit. In appeal before the Supreme Court 
^ A I R 1902 S C 030 it was held reversing the case, 
that no such admission coul I be spelt out from the 
written statement of the Union of India.—Ed.] 


"7 Arts. 16, 311—Termination of services of one of 
the temporary Government employees—Art. 10 is not 
violated — There is no denial oi equal opportunity of 
employment merely because he was selected for 
termination of services. (1961) 2 Guj L R 268. 


Held, the order by which the petitioner was 
ousted and replaced by another on the one and only 
ground that the petitioner is a non-Andhra is re¬ 
pugnant to the express provisions of Clause (2) of 
Ait. 18 and is as such void. 1959 Andh L T 59 : 
(1959) 1 Andh W R 71 : A I R 1959 Andh Pra 185 
(185) (Prs 4, 5) (DB). 

-Arts. 16, 310 and 311—Applicability—Employ¬ 
ment under State. 

The general principle that all employment under 
the Union or a State is durante bene placito does not 
in the least militate against the constitutional prohi¬ 
bition in Art. 16 that there shall be no arbitrary dis¬ 
crimination between one citizen and another in matters 
of service under the State. Article 16 therefore cannot 
be ignored in any such case and there can be no 
arbitrary discrimination even in matters to which the 
provisions of Arts. 310 and 311 mav apply. AIR 
1954 All 343, Dissent, from; A I R 1955 Nag 289 and 
1951 S C J 203 : A I R 1951 S C 97, Disting. (1958) 2 
Lab L J 3S : 60 Bom LR 342 : I L R (1958) Bom 
1266 : AIR 1959 Bom 134 (137, 138) (Pt C) (Prs 12, 
13) (DB). 

[Reversed on facts in AIR 1982 S C 030.] 

[In this case the High Court had held upon the 
construction of the written statement of the defen¬ 
dant Union of India that the Union of India had not 
denied that there had been discrimination and that 
the plairtiff had been arbitrarily picked out for termi¬ 
nation of services and on this ground had decreed the 
plaintiff’s suit. In appeal before the Supreme Court 


-Art. 16 — Temporary servant — Termination of 

service by way of retrenchment — Selective tests -If 
unreasonable or discriminatory. See Constitution of 
Jammu and Kashmir, S. 120 (2). AIR 1959 J & K 
136. 

-Art. 16 — Appointment of public servant on 

purely provisional basis — Termination on ground of 
unsuitability on verification of character and antece¬ 
dents—Test must have real relation to duties and res¬ 
ponsibilities of the post concerned. See Ibid, Art 220. 
(1964) 8 Fac L R 72 (Ker). 

Art* 16 — Termination of service of Government 
servant appointed on provisional basis —Order not 
indicating reason Government alleging termination 
due to character and antecedents having been found 
unsatisfactory — Record relating to verification not 
placed before Court—Order quashed. 1963 Ker L J 
1168. 

; Arts. 16, 310 -Whether Art. 310 overrides Art. 10 
in the matter of termination of service of a Govern¬ 
ment servant — (Quaere.) AIR 1955 Nag 289 (290) 
(Pt B) (Pr 6) (DB). 

-Art. 16 — Equality of opportunity for employ¬ 
ment under. State — Retrenchment — Preference 
shown to political sufferers and displaced persons — 
Validity. 

The Bihar Government Circular dated 23-2-1954, 
while retrenching the inspectorate staff of the Supply 
Department, od account of reduction of work, direc¬ 
ted : <4 The required number of staff has now been 
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retained in order of seniority, on the basis of their 
service records and for their being political sufferers. 
...~-...and displaced persons even though they are 
junior in services." The Government Circular violates 
the guarantee under Art 10 and was, therefore, in¬ 
valid. The selective test imposed by the Government 
is not rational or reasonable. It is based on extraneous 
or collateral considerations which should have no 
relevance in a matter of this description. 

Even if the Government Circular could be construed 
to mean that the authority would give preference to 
“political sufferer” and “displaced persons” only if 
all the candidates are equally efficient otherwise, the 
Government Circular must be held to be illegal, be¬ 
cause the appointing authority has addressed itself 
both to irrelevant as well as to relevant considerations. 
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-—Art. 10 — Power of State Government to declare 
certain posts within selection category—Competency 
of Government to seek advice of expert body—Act or 
Rules under Art. 309 not necessary — Principle of 
equality of opportunity not affected. AIR 1905 Ker 
233 (234, 235, 230) (Pt A) (Prs 5, 6 , 8 , 9, 11). 

“ -Art. 16 -Reasonaale classification—Absorption of 
Army I ersonnel of Travancore-Cochin State in Re¬ 
gular Indian Army after being screened and after 
being selected by Selection board—Those graded as 
acceptable given commissions as officers in Regular 
Army Between officers similarly situated there is no 
discrimination in matter of being subjected to screen¬ 
ing There is no volation of fundamental right gua¬ 
ranteed by Art. 10. See loid, Art. 14. AIR PdOT Ker 


i Per Das C J., Dissenting; The contention that the 
classification of displaced persons or political sufferers 
is an unreasonable classification or t lat such classifi¬ 
cation has no relation to the object or purpose of 
State employment, cannot be accepted. ILR 35 Pat l • 
1956 B L ] R 458 : (S) AIR 1957 Pat 617 (622, 624, 
628, 629, 633) (Pt E) (Prs 15, 26, 43, 46, 55) (DB). 


1 (1). Selection. 

• Arts* 16, 14 and 15 — Foot note to R. 4 (3) of 
Mysore Public Service Commission (Functions) Rules, 
1957 - Scope and applicability — Foot note is not 
ed *° kyP^s selection on merits. See Mysore 
Public Service Commision (Functions) Rules (1957), 
R. 4 (3). AIR 1965 S C 1293. 

® | Art. 16 — Selection of candidates for public 
service by holding viva voce test—Selection of those 
obtaining less number of marks than those who had 
obtained greater number of marks—Selection of can¬ 
didate who had not appeared for test at all —Pro¬ 
priety of. See Ibid, Art. 14. AIR 1905 S C 1293. 


• Art. 16 — Equality of opportunity — Entry n 
Government service—Power of Government to pres 
cribe rules of selection of candidates. 

It is open to the appointing authority to lay dowr 

the requisite qualifications for recruitment to Govern 
ment service and it is open to that authority to lay 
down such prerequisite conditions of appointment a‘ 
would be conducive to the maintenance of propei 
discipline amongst Government servants, if persons 
already under Government employment on part time 
basis have shown themselves not to be amenable tc 
proper discipline in Government offices, it is open tc 
Government not to appoint such persons to the per¬ 
manent cadre of service because such persons cannot 
be said to be as efficient as those who have excellent 
records of service and have shown greater sense of 
responsibility to their employers. Art. 10 of the 
Constitution is an instance of the application 
of the general rule of equality laid down in 
Art. 14, with special reference to the opportunity 
for appointment and employment under the Govern- 
ment. Selection for appoiutment in Government ser- 
vice has got to be on a competitive basis and those 
whose past service has been free from blemish can 
certainly be said to be better qualified for Government 
service than those whose record was not free from 
any blemish. Banarsidas v. State of Uttar Pradesh. 
1956 S C J 529 r 1950 S C A 702 : 1956 All L J 517 : 

J950 ] R 511 : 1956 S C R 357 : 1956 S CC299 i 

1955 All W R (SC) 421 : 1956 Mad YV N 834 : AIR 
1950 5 C 520 (521, 522) (Pt A) (Prs 4, 5). 


-Art. 16—Scope. 

Power of selection and rules framed for purposes 
of choosing candidates to fill public services are not 

excluded by the Article. ILR (1953) Ilyd 498 : AIR 
1953 Hyd 298 (302) (Pt C) (Pr 13) (DB). 


“ Art. I 9 — Recruitment to the post of Chief 
Engineer—Post regarded as selective post—Effect of 
Art. 10. See Mysore Public Works Engineering De¬ 
partment Services (Recruitment) Rules 1900). AIR 
1963 Mys 219 (DB). 


-Art. 16 —Selection of persons for retrenchment 
—If violates Art. 16-\Vhether justiciable. 

As in the case of appointments, so also for purposes 

ot retrenchment, a certain selection and gra lation of 

the persons concerned becomes inevitable. This can- 

not amount to a denial of the equality of opportunity 

which Art. 10 guarantees. AIR 1952 Trav-Co 7, Rel. 
on. 


Selection of persons for retrenchment is principally 
a subjective matter for the authorities concerned. It 
cannot, therefore, be justiciable unless there is in- 
lringement of any constitutional or legal right. 1955 

•* ILR (1955) Nag 800 j aIR 1955 Nag 
289 (289,290) v Pc A) (Prs 5, 7) (DB). 


Art. 16 - Equality of opportunity for employ¬ 
ment under State—Selective test-Validity. 

Equality of opportunity mentioned in Art. 10 (1) does 
not preclude the administrative authority from mak¬ 
ing a selection from numerous candidates before mak¬ 
ing appointments; but the selective test employed must 
be reasonable and not arbitrary. No selective test can 
be reasonable unless there is some proximate connec¬ 
tion between the selective test and the efficient perfor¬ 
mance of the duties and obligations of the particular 
office. The administrative authority has awide range 
of discretion in making the appointment. The ad¬ 
ministrative authority may lay down qualifications for 
the office, qualifications not only of mental excellence 
but also ot physical fitness, sense of discipline, moral 
integrity and loyalty to the State. In the case of tech¬ 
nical appointments the administrative authorities 
may further require evidence of technical qualifica¬ 
tion and standards. ILR 35 Pat 1 : 1956 B L J R 458 : 
AIR 1957 Pat 617 (628) (Pt C) (Pr 43). 

Art. 16—Equality of opportunity in employment 
under State* 

The object of the article is to ensure equality of 
opportunity for all citizens in matters relating to ap¬ 
pointment to public oiiices. The principle of equality 
of opportunity enunciated in Cl. ( 1 ) of Art. 10 cannot 
be regarded as violated where a selection is made 
according to the merits of candidates and all are sub- 
ected to the same rules and tests. The discrimination 
between persons who are accepted and those who are 
rejected is inevitable ia every selection for an employ¬ 
ment or appointment and there can be nothing wrong 
in such a discrimination ILR (1955) Patiala 703 • 
AIR 1956 Pepsu 26 (29) (Pt C) (Pr 14). 

-Art. 16 — Discrimination — Selection whether 

amounts to. 
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Discrimination as between those 'acceptable* and 
those ‘unacceptable 1 is inevitable in any process of 
selection and grading and there can be nothing 
wong in such a discrimination. Thus where alt 
officers or certain Part B States Forces weie subjected 
screening by the Selection Board, and those 
who were graded as ‘acceptable’ were given Com¬ 
mission as Officers in the regular Indian Army, and 
as between Officers similarly situated there had been 
no discrimination in the matter of being subjected to 
screening', the officers who were graded as unaccept- 
able as the result of such screening cannot complain 
that there was any discrimination violating the fun¬ 
damental right guaranteed by Art. 16 of the Consti 
tut ion. 1951 Ker L Tim 385 : AIR 1952 Prav-Co 7 
(10) (Ft D) (Pr 7). 


J L 4 r i s# — Scope and object — U. P. G. O.. 

dated 7-3»1953—Validity -Equality of opportunity 
tor employment under State—Discrimination# 

Article 10 of the Constitution was not intended to 

prevent the State Government from laying down the 

qualifications for a service, within which term should 
be included not only educational qualifications but 
also physical fitness, age, character, sense of disci¬ 
pline, etc. What are the qualifications that are 
required and what should disqualify a person from 
Government service are matters in which the discre¬ 
tion should vest in the State Government and unless 
there has been a-flagrant abuse of power, or there has 
been discrimination which has contravened any pro¬ 
vision of the Constitution the Courts should not 
lightly interfere. 


1 (m). Validity of Rules, 

Notifications, etc. 

® 7 *Art. 16 Central Civil Services (Temporary 

Service) Rules 1949, R. 5 —Temporary servant—Rule 
applicable is rule 5 -Rule is not hit by Art. 16 of the 
Constitution. See Central Civil Services (Temporary 
Service), Rules (1949), R. 5 AIR 1964 S C 1854. 

®T Art. 16 (1) — Three tier system prevalent in 
police force in State of Rajasthan—Doe 3 not contra¬ 
vene Arts. 14 anc 10 (i). Ram Sharan v. The Dy. 
Inspector General of Police, Ajmer, AIR 1964 S C 
1559 (1562, 1563) (Prs 4, 5, 7). 

• "Art 16—Public servants—Equality of opportu¬ 
nity in matters of promotion — Punjab Educational 
Service (Provincialised Cadre) Class 11, Rules (1961), 
Rr. 2 (d), (e). 3—Validity—District Board and Muni¬ 
cipal Board teachers taken over by Punjab Govern¬ 
ment and given same scales and grades of pay as were 
applicable to teachers in Government employment — 
Servi e Rules discriminating them in matters of pro¬ 
motion - Not violative of Arts 14 or 10, State of 
Punjab v. Govinder Singh, AIR 1963 SC 913 (920 
921, 922, 926, 927) (Pt A) (Prs 16, 20, 23, 38, 39). 

®-Arts. 16, 14 — Retrospective effect — Defence 

Services-Seniority of clerks jailing within category 
of Extra Temporary Establishment Service Order 
dated 20-4-1955 passed by Ministry of Defence laying 
down rules — Discrimination between Extra Tempo¬ 
rary clerks and Temporary clerks -Constitutionality 
of order, if can be challenged under Arts. 14 and 10 
—h fleet of Army Instructions of 1945 and 1940 and 
Order of Government of India, D/- 19-8-1949. See 
Ibid, Art. 14 AIR 1903 S C 518. 

-Arts. 16, 14 and 309—U. P. District Boards Act 

(1922), S. 173—Government NoHfications of 31st De 
cember, 1955 and 24th June. 1958 in respect of age of 
retirement of employees of District Boards providing 
55 years as the age of Retirement and 58 years res 
pecti ely—Age of superannuation at the time 60 years 
—Validity of. See U. P. District Boards Act (1922), 
S. 173. 1964 All LJ 1065. 

-Art. 16 — U. P. Subordinate Revenue Executive 

Service (Naib Tahsildars) Rules (1944), R. 17 -Rule 
held not discriminatory. See Ibid, Art. 14. AIR 1964 
All 356. 

Art 16—Rules 143 and 148 of Railway Establish¬ 
ment Code are not discriminatory. See Ibid, Art 14 
AIR 1959 All 043. 

Art. 16 — U. P. Government Servants’ Conduct 
Rules whether infringe Article. 

The U. P. Government Servants’ Conduct Rules, 
under which a government servant is liable to be 
removed for being a member of a political party, do 
not infringe Art. 10 It is in public interest that 
government servants should not be allowed to join 

parties. 1958 All L I 280 t 19*8 Ml W R 
(H C) 429 : AIR 1959 All 47 (49) (Pt A) (Pr 7). 


Held, that the State of U. P. was entitled to lay 
down that it would not re-appoint those Patwaris 
who had taken part in the mass agitation with the 
object of putting undue pressure on the State Govern¬ 
ment and that the rule in U. P. G. O., dated 7-3-1953 
which excluded those Patwaris who had resigned and 
who had not withdrawn their resignations by the 4th 
March, 1953 from re-appointment was not contrary 
to the provisions, of Art. 10. The fact that some of 
these who had resigned and had before the due date 
withdrawn their resignation was a relevant factor 
which might have influenced the State G >vernment 
in deciding to re-appoint them provided their charac¬ 
ter rolls were good and they had not attained a 
particular age. 

It could not also be said that there was any 
discrimination within \rt. 14 if there was some 
reasonable basis for excluding the Patwaris who had 
resigned en masse and had not withdrawn their 
resignation. 1954 All L J 618 : AIR 1955 All 33 (36) 
(Pt A) (Prs 12, 13) (DB). 

-Art. 16-Civil Service Regulations, R. 465 is not 

ultra vires. 

Rule 405 of the Civil Service Regulations, as 
adapted in Uttar Pradesh, dealing with the compul¬ 
sory retirement of a Government servant, is not ultra 
vires of Art. 16 of the Constitution of India, as neither 
Cl (1) nor Cl. (2) of that article applies to the ques¬ 
tion of retirement. 1953 AH W R (HC) 707 t 1954 
All L J 40 : AIR 1954 All 343 (347) (Pt D) (Pr 19) 


• Arts. 16, 14, 359 — Writ petition filed during 
pendency of emergency—Validity of R. 149 of Indian 
Railway Establishment Code Vol. I, challenged In 
view of Order made by President petitioner not wish- 
lng to challenge it under Art. 14 but under Art. 18— 
(Per Majority): He cannot do so. See Ibid, Art. 14. 
AIR 1963 Assam 94 (FB). 


/iris, id, 14. I.— 


, ■vduuuy ui o. iu (cj or corn- 

bay Municipal Boro ighs Act, 1925 — Does not con¬ 
travene Arts. 14, 15 and 10 — See Municipalities— 
Bombay Municipal Boroughs Act (18 of 1925), S. 10 
(1) (c). AIR 1953 Bom 311 (DB). 


r in-m o ’ 'uauiauuc v>urpurdL10n ACC («ji 

or 1950), S. ll Order under—Life Insurance Cor¬ 
poration Field Officers (Alteration of Remuneration 

inc 7 °Pi er Terms and Conditions of Services) Order, 
1957, Cl. 2 (c) Definition of Field Officer—Not ultra 
vires of S. 11(2) - Exclusion of Assistant Branch 
Managers and other higher officers from scope of 
definition — Not violative of Arts. 14 and 16 of the 

^ ee ^ife Insurance Corporation Act 
(1950), S. 11. AIR 1963 Cal 574. 


Art. 16 (1)—Rule 293, Hyd. C. S Rules does not 

yj°l a ^ e Arts 14 and 10 (1) of the Constitution. See 
Ibid, Art. 14. AIR 1966 Mys 61 (DB). 
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Art. 16 (1)— Petitioner, Police Inspector of for¬ 
mer Coorg State and promoted as Deputy Superinten¬ 
dent of Police by new Mysore State Government, subse¬ 
quently reverted as Police Inspector—Petitioner being 
over 52 years of age stated as ground for reversion — 
Police Service Rule imposing age restriction of 52 
years for promotion as Deputy Superintendent of 
Police relied upon—Prior approval of Central Govern¬ 
ment before promulgation of Rule, not obtained — 
Proviso to sub-s. (7) of S. 115 held attracted — Rule 
held invalid for want of prior approval of Central 
Government — Orier reverting petitioner as Police 
Inspector set aside. See States Reorganisation Act 
(I95u), S. 115(1). AIR 1905 Mys 19 (DB). 

' Arts 16,15and309 -Scope—Rules under Art. 309 
—Orissa Administrative Service and the Orissa Subordi¬ 


nate Ac ministrative Service (Recruitment) Rules (1950), 
R. 5 —Rule does not violate Art. 10. :See Ibid, Art. 15. 
AIR 1955 Orissa 113 (DB), 


® GR”Art* 16 (1)— Punjab Services Integration Rules 
(1957), R 16—Punjab Government Notitication, dated 
29-9-1901 — Validity of— Notitication bifurcating 
P. E. S Class II service into two cadres —Bifurcation 
affecting prevalent practice of promotion according 
to seniority and promoting juniors over seniors in 
same class—Notification held offended R 10 and also 
violated Art. 10 (I) of the Constitution Hr i j I a 1 v. State 
of Puniab, 1965 Cur L ] 232 : 68 Pun L R 470 : II R 
(I96n) 1 Pnuj 423 : AIR 1965 Puni 401 (407) (Pt B) 
(Pr 27) (F8). 

• Art* 16 — Punjab Government Notification, 
dated 29 9-61—Whether violates Art 16. See Punjab 
Educational Service (Class I) Rules (1931), R. 7. AIR 
1965 Punj 401 (FB). 


; Arts. 1G (1), 226 — Contravention of Art. 16 (I) 
by administrative rule — Court can strike it down 
under Art. 226* 

\\ hatever may he the source of the rules, whether 
statutory or merely administrative, they can be struck 
down under Art. 220 if they are found to be discri¬ 
minatory under * rt. 10 (1). AIR 1964 Punj 155 (160/ 
(Pt B) (Pr 20) (DB). 

-Art* 16 (1) — Promotion of Income-tax Officers to 

Class I Grade II— Rules of Seniority in Finance 
Ministry Letter, dated 5-9 1952 - Rule 1 (f) (iii) 
providing for weightage of three years in seniority for 
prornotees over new recruits — Su’o-Cl. (iii) held dis¬ 
criminatory and void under Art. 10 (1) — Sub- 
Clause (iv) also held ultra vires — Striking down the 
Rules leading to practical difficulties— Proper remedy 
— Matter placed before Full Bene h AIR 1964 Punj 
155 161. 170) (Pt C) (Prs 25. 5s) (DB) 

“Art. 16 -R. 244 (2) of Rajasthan Services Rules 
(1951) is not in contravention of the Article. 1965 
Raj L W 44. 


1 (n). Waiver of rights under. 

-Art. 16 —Rights under - Waiver. 

The question of waiver has no application where 
there is contravention of the fundamental right under 
Art. 10 A I R 1959 S C 149 and A 1 R 1902 S C 30, 
Rel on. (1962) 4 Orissa J D 311 : I L R (1962) Cut 
203 : 28 Cut L T 316: (1962) 4 O J D 311: AIR 1962 
Orissa 167 (170) (Pt B) (Pr 12) V DB). 

2- Clause (2). 

•-A rt> i(j ( 2 )— S. 0 (1) (Madras Act 3 of 1895) — 

violates Art. 10 (2) of the Constitution and is void — 
Discrimination on ground of descent. See Madras 
Hereditary Village Offices Act (III of 1895', S 0(1). 
AIR 1961 S C 564- * K t 

-Art. 16 (2)—Applicability. 

Art. 10 (2) inhabits only a discrimination founded, 
Cnter alia upon descent. Unless it be shown that an 


officer was chosen only by reason of his hereditary 
right, Art. 10 (2) of the Constitution would not be 
attracted A I R 1901 S C 504, Considered. (1962) 1 

Andh L T 356 : (1962) 1 Andh W R 349 : ILR (1963) 
Andh Pra 678. 


~—Art. 16 (2) — Discrimination on grounds men¬ 
tioned in Cl. (2). 

A Government notification laying down the condi¬ 
tions foi the post of a District Mui sif in the Andhra 
State Judicial Service stating, inter alia, tha persons 
who are not practising as advocates of the Andhra 
High Court, are disqualified is not hit by Art. 16 
of the Constitution, as they are not discrimina¬ 
ted on any of the grounds mentioned in Cl. (2) ol that 
Article. 1955 An L T 564 : 1955 Andhra W R 678 : 
A R 1956 Andhra 14 (15) (Pt A) (Pr 10; (DB;. 

[Overruled in AIR 1963 S C 208.] 


Art. 16 (2)— Classification on religious basis 


Validity. See Ibid, Art. 14. AIR 1958 J & K 1. 


”-Art. 16 (2)—Discrimination on ground of sex — 

Convention of preferring women to men as lecturers 
in Cov ernment’s Women’s College is not unreason¬ 
able. A I R I960 Ker 200, Held, no longer good law. 

1 L R (1964) i Ker 564 : 1964 Ker L ) 832 : (1964) 

2 Lab LJ 378 : AIR 1965 Ker 108 (109) (Pt B) (Pr 6) 
(DB). 


— Art. 16 (2)— Discrimination — Orissa Hereditary 
Village Offices (Abolition) Act (12 of 1962), Ss 2(a), 
5 —Validity of the Act — Act not unconstitutional 
because it did not provide for compensation to miaor 
holders of hereditary offices — Right of descent of 
minors to public office of the type itself was invalid 
and hence there was no discrimination against minors 
— Madras Village Offices Act H^95), 5. It) (2). ILR 
(19*4) Cut 269 : 30 Cut L T 359 : AIR 1964 Orissa 
235 (236) (Pi B) (Pr 2)(DB). 


-Art 16 (2) - Patna State Land Revenue Act 

(1940), S. 109—-Rules under, R. 6— Validity. 

The emphasis in clause (2) of Art 10 is on the word 
‘only’. Where there is discrimination only on the 
ground of descent that clause of the article may be 
attracted, but where discrimination is based partly on 
the ground of descent and partly on the other consi¬ 
derations which are relevant for the purpose of 
appointment to the post, there will be no contraven¬ 
tion of that clause. 

Doubtless, the post of a Jhankar is an office under 
the State. It is always open to the appointing authori¬ 
ties to lay down certain qualifications for the post of 
a watchman of a village, and if they consider that a 
watchman will discharge his duty more satisfactorily 
if he knows that any misconduct on his part would 
not only entail his dismissal but may also have the 
effect of forfeiting the rights of his descend ants to 
succeed to the post, it is open to them to provide in 
the rules for such restraining inffuence on the conduct 
of the watchman Such a provision cannot he held to 
be unreasonable. The first proviso to R. 0 is not invalid 
as being opposed to Art. 10 (2) of the Constitution. 
25 Cut L T 203: ILR (1959) Cut 245: A I R 1959 
Orissa 166 (16 0 (Prs 6, 7, 8) (DB). 


3. Clause (4). 

(a) 'Provision'. 

(b) ‘Backward class’. 

(c) Authority to make rule. 

3. Clause (4). 

•-Arts. 16 (4), 14 46, 335, Preamble — Scope of 

Art. 16 (4) — Communal representation in Central 
Services Reservation of vacancies tor Scheduled 
Castes and Scheduled Tribes — Provision adopting 
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principle of ‘carry forward’ in second and third year 
“~Carrv forward rule permitting reservation of more 
than 50% vacancies in third year-Carry forward 
ruk held unconstitutional and invalid-Government 

Svi dl , a o (Ministry of Home Affairs), 

dated 13-9-1950 (as modified by Supplementary 

Instructions dated 28 1-1952 and Office Memoran- 

dum No 2 11-55-RP3, dated 7-5-1955) - Constitu¬ 
tionally invalid. 

Held (per Majority; Subba Rao J„ contra) : that the 
carry forward’ rule as modified in 1955 was bad and 

dowc as invalid and unconstitutional. 
AIR 1903 S C 649, Applied. 

Per Majority.—-What is meant by equality in Art. 14 
is equality amongst equals. It does not provide that 
what is aimed at is an absolute equality of treatment 
to all persons in utter disregard in every conceivable 
circumstance of the differences such as age, sex, 
education and so on and so forth as may be found 
amongst people in general. Indeed, while the aim 
ot this Article is to ensure that invidious distinction 
Or arbifrary discrimination shall not be made by the 
State between a citizen and a citizen who answers the 
same description and the differences which may obtain 
between them are of no relevance for the purpose of 
applying a particular Jaw, reasonable classification is 
permissible. It does not mean anything more. 

The purpose of Art. 16 (4) is to ensure that people, 
because of their backwardness, should not be unduly 
handicapped in the matter of securing employment 
in the various services of the State. This provision 
therefore, contemplates reservation of appointments 
or posts in favour of backward classes who are not 
adequately represented in the services under the 
State. Where, therefore, the State makes a rule pro¬ 
viding for the reservation of appointments and posts 
for such backward classes it cannot be said to have 
violated Art. 14 merely because members of the more 
advanced classes will not be considered for appoint¬ 
ment to these posts even though they may be equally 
or even more meritorious than the members of the 
backward classes. Where the object of a rule is to 
make reasonable allowance for the backwardness of 
members of a class by reserving certain proportion of 
appointments for them in the public services of the 
State what the State would in fact be doing would be 
to provide the members of backward classes with an 
opportunity equal to that of the members of the more 
advanced classes in the matter of appointments to 
public services. If the reservation is so excessive that 
it practically denies a reasonable opportunity for 
employment to members of other communities the 
position may well be different and it would be open 
then for a member of a more advanced class to com¬ 
plain that he has been denied equrlity by the State. 


on ru m f J ?n? ry ‘ £ he 0 . ver * n ding effect of Cl. 
on Cls. (1) and (2) could only extend to the making 

ot a reasonable number of reservation of appoint- 
is aH tS and P ° 3tS in certain circ umstances. That 

Under Art. 10(4), it is clear that reservation of a 

p0its for members of the 

Ca mu an ^ Tnbes 1S within the competence 
of the State. What the percentage ought to be must 

necessarily depend upon the circumstances obtaining 
rom time to time. 1 he Government resolution does 
not contemplate reservation of any posts in the service 
cadre but mere y provides for reservation of vacan¬ 
cies. Even if the Government had provided for the 

reservation of posts for Scheduled Castes and Tribes 

a cent, per cent, reservation of vacancies, to be filled* 

in a particular year or reservation of vacancies in 

excess of 50% would not be constitutional. AIR 190$ 
o G 049, Rel. on. 

Per Subba Rao J., contra. The impugned provision 
ot reservation of posts made by the Government of 
India in favour of the Scheduled Castes and Scheduled. 
Inbes does not offend Art. 10 (4) of the Constitution. 

If a provision is for the reservations of appoint- 

ments or posts the clause does not further circums¬ 
cribe the power of the State to make any provision to 
achieve that object. That reservation must be in 
tavour of any backward class of citizens. 

It cannot be said that the provision for ‘carry 
torward is not for the reservation of appointments 
lor the said castes and tribes There are no merits in 
the contention that, the principle of ‘carry forward* 
has resu ted in the third year ia the selection of candi. 
dates belonging to the Scheduled Castes and the 
cheduled Tribes to a tune of 80 per centum of the* 
total applicants for that year and, therefore, the selec- 
tion amounted to destruction of the fundamental 
♦ir cl ^ reservation was within the competence of 
the State the said fortuitous circumstance could not 
affect the reservation so made. 


The problem of giving adequate representation to 
members of backward classes enjoined by Art. 16 (4) 
of the Canstitution is not to be tackled by framing a 
general rule without bearing in mind its repercussions 
from year to year. What precise method should be 
adopted for this purpose is a matter for the Govern¬ 
ment to consider. While any method can be evolved 
by the Government it must strike a reasonable balance 
between the claims of the backward classes and 
claims of other employees. A I R 1903 S C 049 and 
AIR 1902 S C 36, Rel. on. 

The guarantee contained in Art. 16 (I) is for ensur¬ 
ing equality of opportunity for all citizens relating to 
employment, and to appointments to any office under 
the State. Clause (4) of Art. 18 is by way of a proviso 
or an exception to Cl. (1). A proviso or an exception 
cannot be so interpreted as to nullify or destroy the 
main provision. To hold that unlimited reservation 
?* appointments could be made under Cl (4) would 
ln ettect efface the guarantee contained in Cl. (1) or at 


i provision deals with reservation it will not 

be bad because there will be some deterioration in the 
standard of seivice. A I R 1963 S C 649, Explained 

Cisting. Observations of Wanchoo J.. in (1961) 2 

s n r h r 'I™ (S A C) r n 1 M L C) 71:1961 

S C J 424 : AIR 1962 S C 36, Referred to with 

approval. T. Devadasan v. Union of Tndia, (1965) 2' 

Lab L J 560 : AIR 1964 S C 179 (185 187 188 189 

!?> 3) (PfS11 ’ 12.14. 15 to is. S3 ; 

® Art. 16 (4), (1) and (2) — Scope and effect — 
Promotion-to selection posts?— If within scope of 
Art. 16 (4)--Reservation of selection posts in Railway 
Service in favour of members of Scheduled Castes- 
and Scheduled Tribes—Not ultra vires Art. 16 (4)— 
Circulars issued by Railway Board, dated 27-4-59’ 
and 12-6-59—Validity. 

ro* rC j^ ars * ssued by the Railway Board, dated 
-(•4-59 and 12-0-59, ordering reservation of selection 
posts in the railway service in favour of the members 
ot the Scheduled Castes and Scheduled Tribes do not 
tall outside Art. 16 (4) and are not ultra vires on that 
ground. Promotion to selection posts is included both 

U ^ e Li Tt 10 (1) and < 2 ) K A I R 1959 Bom 134 and 
AIR 1957 Pat 017, Approved: AIR I960 All 4b4 Dis¬ 
approved. Article 10 (1) or (2) does not prohibit the 
prescription of reasonable rules for selection to any 
employment or appointment to any office ; but in 
regard to employment like other terms and conditions 
associated with and incidental to it, the promotion to- 
a selection post is also included in the matters relat¬ 
ing to employment, and even in regard to such a 
promotion to a selection post all that Art. 16 (1 y 
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guarantees is equality of opportunity to all citizens 
who enter service. 

The words ‘in respect of any employment* used in 
Art. 10 (2) must include all matters relating to em¬ 
ployment as specified in Art. 10(1). Therefore, pro. 
motion to selection posts is included both under 
Art. 10 (1) and (2). 

The condition precedent for the exercise'of the 
powers conferred by Art. 10 (4) is that the State ought 
to be satisfied that any backward class of citizens is 
not adequately represented in its sei vices, inclusive 
of selection posts in the services as well. .The context 
requires that ‘posts’ should be deemed* to be posts 
inside services and not outside them. The power of 
reservation which is conferred on the State under 
Art. 10 (4) can be exercised by the State in a proper 
case not only by providing tor reservation of appoint¬ 
ments but also by providing for reservation of selec¬ 
tion posts. General Manager, Southern Railwav v. 
Rangachari, (1961) 2 Mad L J (SC) 71 : 1961-2 Andh 
W R (S C) 71 : (1961) 2 S C J 424 : (1961) 2 S C A 
460 : (1952) 2 S C R 586 : A I R 1962 S C 36 (40, 41, 
42, 43, 4 4, 48, 49) (Prs 14, 15, 16 17, 23, 24, 20,27, 
36, 37, 46). 

-Art 16—Reservation of seats in Pre professional 

(Medical) classes for candidates passing Multipurpose 
examination held not repugnant to Art. 14 — Articles 
15, 10 and 29 have no bearing on the question. See 
Ibid, Art. 14. AIR 1962 Andh Pra 212. 

-Art. 16—“Promotion” in the same class of service 

comes under els. (l).and (2) but not under cl. (4) as it 
is neither an appointment to a service nor an appoint¬ 
ment to a post within Cl.(4). 73 Mad L VV 585 : AIR 
1961 Mad 35 (38, 40, 41, 42) (Pt A) (Prs 11, 12, 27, 
28, 30, 31). 

[Reversed in AIR 1902 S C 30.] 

-Arts. 16(4), 234, 335, 226— Mysore Munsifs (Re¬ 
cruitment) Rules (1958), R. 5 — Rule challenged in 
context of Art. 10 (4)—Writ for quashing list of suc¬ 
cessful candidates — Ground of attack not taken by 
petitioner in prior writ petition by him — He cannot 
raise it in subsequent writ petition — Applicant held 
had no cause of action. 1963 Mys L J (Sup) 327: AIR 
1963 Mys 303 (306, 308, 309) (Pt A) (Prs 6, 7, 15, 16, 
17, 18) (DB). 

——Art. 16 (4)—It is not obligatory to make provi¬ 
sion for reservation. 

Article 10 (4) is an enabling provision and it is not 
obligatory on the part of the State to make provision 
for reservation. I L R (1955) Mys 597: AIR 1956 Mys 
20 (23) (Pt E) (Pr 7) (DB). 

-Art. 16 (4)—Reservation can be small portion of 

the main — Seven out of ten appointments going to 
candidates belonging to different communities com. 
ing under the heading ‘backwardnesses’ —Appoint¬ 
ments are not invalid. 

Article 10 (4) is in the nature of an exception to 
what is stated in Art. 10(1) of the Constitution and 
the word ‘reservation’ signifies that it can be a small 
portion of the main. For ten appointments to be filled 
up, if there are candidates belonging to ten backward 
classes of citizens who in the opinion of the State, 
are inadequately represented in the service, it will 
not be wrong for the State to allot all the appoint¬ 
ments to the ten communities coming under the head¬ 
ing ‘backward classes of citizens’. I L R (1955) Mys 
597 : AIR 1956 Mys 20 (23) (Pt F) (Pr 8) (DB). 

-Art. 16 (4)—Mysore Munsiffs (Recruitment and 

Promotions) Rules (1954), R. 7 (2) does not offend 
Art. 16 (4). 

Rule 7 (3) which provides that in the event of the 
requisite number of qualified candidates belonging to 


Scheduled Castes and Tribes not becoming available 
as a result of the examination, it shall be open to the 
Rajpramukh to fill up the consequent vacancies by 
appointment of qualified candidates out of those 
belonging to backward classes is not invalid. 

There is nothing wrong in allotting the posts re¬ 
served for Scheduled Castes and Tribes to other 
backward classes of citizens when there are no quali¬ 
fied candidates belonging to the former category or 
in preferring a candidate belonging to a more back¬ 
ward class to another candidate of the backward 
class which has got better representation in ser¬ 
vices. This does not offend the provisions of Art. 10 
(4). On the other hand, this rule is in consonance 
with those provisions. I L R (1955) Mys 597 : A I R 
1956 Mys 20 (25) (Pt J) (Pr 13) (DB). 

-Arts. 16 and 311 — Promotion of A and B to 

higher posts not reserved for scheduled caste—Vac¬ 
ancy remaining only for one post—A retained but B 
reverted back—B subsequently producing certificate 
that he belonged to scheduled caste — Order revert¬ 
ing A only to make room for B — Order held, viola- 
tive of Art. 16 of Constitution — Relative scope of 
Arts. 16 (1) and (2) with 16 (4) — Article 311 not 
attracted. 

On a panel, approved for promotion, by the Railway 
authority, A’s name appeared above that of B and he 
was entitled to a preferential treatment in the matter 
of promotion to a higher post, which was not re¬ 
served for scheduled caste. Both of them were pro¬ 
moted in officiating capacity to the post of Chief 
Clerk by a common order. YVhile A was retained on 
the post B was reverted to the post of Head Clerk. 
On B obtaining a certificate for the first time and long 
after his reversion that he belonged to scheduled 
caste and filing a representation before the autho¬ 
rities to revert A to afford an opportunity to him A 
was reverted by a speaking order. 

Held, (1) that Art. 311 of Constitution of India was 
not attracted as the reverting order was not passed as 
a punishment or by way of penalty, (2) that Art. 10(4) 
could net be utilized for demotirg A who had once 
been lawfully appointed. (3) that the order was illegal 
as it had violated Cls. (1) and (2) of Art. 10 AIR 1959 
Bom 134 and AIR 1902 S C 30 and AIR 1904 S C 179 
and AIR 1963 S C 045, Rel. on; Art. 311 is attracted 
only against those orders as are passed by way of 
punishment in the form of dismissal, removal or 
reduction in rank. 

In enacting Cl. (4) of Art. 10, analogous to sub- 
cl. (4) in Art 15 of the Constitution, the paramount 
consideration was to give some fillip to the backward 
sections of the Indian society who were left behind 
in the march of progress. While on the one hand, the 
creed of equality was adopted, a reasonable conces¬ 
sion was also given to the backward classes in the 
matter of getting employments by providing them 
with some reservations, so that, they could catch up 
with the rest of the population and as a result of the 
encouragement given the backward sections of the 
community could eventually come at par with the 
rest of the people in general. In interpreting the rule 
of equality enshrined in Art. 10, the principle of 
equality of treatment to all citizens with the excep¬ 
tion that reasonable safeguards may be provided by 
the State for the advancement of the backward sec¬ 
tions of the community has been fully recognised. 
The equality of treatment is the rule and cl. (4) of 
Art 16 is an exception to that rule and it cannot be 
so interpreted as to nullify or destroy the main 
provision. 

Preferential treatment to members of the scheduled 
castes or tribes is meant to be given at the time of 


1958 
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making appointments or promotions, but it cannot 
possibly be the intention of the framers of the Cons¬ 
titution that to create an opportunity for a member of 
ihe scneduled caste or tribe another non-scheduled 
caste employee who is once given an opportunity 
lawfully, should bo mad© to climb down to make a 
post in the higher cadre available, for a member of 
the scheduled caste or tribe. That will be giving un¬ 
warranted extension to the scope of the exception so 
as to erode the main rule of equality enshrined in 
Arts 16(1 and 16(2) of the Constitution. Therefore, 
u the order of demotion passed by the authority is a 
speaking one and gives only one reason for the rever¬ 
sion of lawfully appointed person, namely, that the 
person for whom room is created was a member of 
th® scheduled caste it can be legitimately inferred 
that there was no other ground for ordering the 
reversion. Article 16(4) cannot be utilized to undo 
orders properly made in the context of circumstances 
obtaining at the time. ILR (1965) 15 Raj 108 j 1964 

Raj L W 630 : A I R 1965 Raj 109 (111, 112, 113, 
114) (Prs 7, 11, 13, 14) (DB). 


3(a). ‘Provision’. 

Art. 16 (4)—‘Provision’—Meaning. 

It cannot be said that the word ‘provision’ appear¬ 
ing in Art. 16 (4) means ‘a legislative provision’ and 
not a provision made by the Executive Government. 
5 L R (1955) Mys 597 s AIR 1956 Mys 20 (23) 
{Pt D) (Pr 7) (DB). 


3 (b). ‘Backward class.’ 


Arts. 16 (4) and 335 — Communal representa¬ 
tion in Central services — Reservation for Scheduled 
Castes and Tribes — Government of India Resolution 
{Ministry of Home Affairs) dated 13-9-1950 (as modi¬ 
fied by Supplementary Instructions, dated 28-1-1952/, 
Instructions 5 (3) and 5 (4) — Carry Forward Rule — 
Constitutionality — Rule is non est by substitution 
thereof by new carry forward rule of 1955 — Effect 
of Supreme Court’s judgment in A I R 1964 S C 179 
striking down carry forward rule of 1955 — Carry 
forward rule of 1952 not revived as a consequence. 
Tewari v. Union of India, AIR 1965 SC 1430 (1432 
1433) (Prs 6,7). 


Art. 16—Fundamental right guaranteed under 


Cls. (2) and (3) of Art. 16 — II infringed by rule of 
communal ratio laid down by Madras G. O. regulat¬ 
ing recruitment to office of District Munsiffs. 


In view of Cl. (4) of Art. 10 of the Constitution the 
reservation of posts in Government service (in this 
case post of District Munsiffj in favour of any back¬ 
ward class of citizens cannot be regarded as uncon¬ 
stitutional. But the ineligibility of a Brahmin for any 
of the posts reserved for communities other than 
Harijans and Backward Hindus cannot but be re¬ 
garded as founded on the ground only of his being 
a Brahmin. This ineligibility created by the rule 
of communal rotation as laid down in the Madras 
Communal G. O. is not sanctioned by Cl (4) of 
Art. 16 and it is an infringement of the fundamental 
right guaranteed to the petitioner as an individual 
citizen under Art 10 (1) and (2). The Communal 
G O. is repugnant to the provisions of Art 16 and 
is as such void and illegal. Venkataraman v. State of 
Madras, 64 L W 434 : 1951 Mad VV N 473 : 1951 
S C J 318 i 1951 K L T (SC) 49 : 1951 R L W 331: 
1951 A L J (SC) 105, (1951) 1 M L J 625 (SC) : 
AIR 1951 S C 229 (229) (Pr 4). 


po S ts for the backward classes which, in the opinion 
i the State were not adequately representea, but 

-r dlDg , I? t ^ L0 0rc * er ’ was meant to remove 
communal disparity, and a member of a community 

which was over-represented in the Department would 
not be eligible to be appointed although he possessed 
all the necessary qualifications : 


Art. 16 (4)—Public employment — Order meant 


X 


to remove communal disparity - Validity of. 

Where the Order of the Cabinet relating to the 
cnatter of public employment did not reserve any 


,**V S was c * ear discrimination, against 
an individual belonging to a particular community 

merely on the ground that he belonged to that com¬ 
munity, which was contrary to the provisions of 
the Constitution. If the Government wanted to 
reserve some posts for the backward classes of any 

community it could do so by making such a provi¬ 
sion in the order and that would be quite in conson¬ 
ance with the provisions of Art. 10, Cl. (4 •, but the 
order id fringed the fundamental right guaranteed 
to tae memoers of other community under Art. 10, 
clauses (l) and (2) and was therefore, void and 

X?Xo rR J- 9 , 51 S C 229 : (W51) 1 M L I 625 I 1951 
(Pr 6) (Dm ^ ' °°' A 1 R 1958 J & X 14 (15 > (Pt A) 


Art. 16 (4) Scheduled tribes — If backward 


classes. 

The expression ‘backward classes’ in Art. 10 (4) 
includes members of the Scheduled Castes and Sche- 

al»»T k cl, p” iT dLw 5S5 ‘ AIKI96,Mad 

[Reversed on another point in AIR 1962 S C 30.] 


■Art. 16 (4) —Order of Mysore Government dated 


I6th May, 1921, classifying all communities other 
than Brahmins as ‘backward communities’ is not 
repugnant to the Constitution. 


In the orders of Mysore Government dated 10-5- 

. that the term backward communi¬ 

ties should be understood as including all com¬ 
munities other than Brahmins who are not adequately 
represented in service. So long as this order of 1921 
stanos undisturbed and so long as there is no con¬ 
stitutional provision made as to what are backward 
classes of citizens, the order of Government of 1921 
defining them should stand. In view of the princi¬ 
ples underlying Art. 10 (4) of the Constitution, it 
cannot be said that the order of Government classify- 
ing certain communities as backward classes of 
citizens is repugaant to the provisions of the Consti¬ 
tution nor can it be said to be unjust or arbitrary 

ILR (1955) Mys 597 : A I R 1956 Mys 20 (23) (Pt C) 
(Pr6)(OB). 1 1 ' 


Art. 16 (4)—Backward class—Meaning. 

(Per Hombe Gouda J.) The term ‘backward class’ 
has not been defined anywhere in the Constitution of 
India. It is wide enough to include all kinds of 
backwardness, social, educational, economical or 
any other kind. Doubtless the State is the sole 
authority to classify the communities as ‘backward 

ILR (1955) Mys 597 : A IR 1956 Mys 20 
(27) (Pt N) (Pr 22) (DB). 


3 (c). Authority to make rule. 

Art. 16 (4) — Competitive examination by State 

P_• _ • _ r .. . r .1 


T. v ' v-'winpuuiivc a in i u dLlY/ii uy Jidlo 

Public Service Commission for recruitment for the 
posts of Munsifs in the State—Prescribing of qualify¬ 
ing marks — No delegation of power, by Governor — 
Governor cannot delegate the power — P. S. C is 
not competent to prescribe qualifying marks — Pre¬ 
scribing two sets of qualifying marks, one for sche¬ 
duled caste and other for others is illegal — It does 
not amount to reservation within Art. 10 (4). See 
Ibid, Art. 234. AIR 1963 Mvs 292 (DB). 
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—Arts, lfl (4) and 245—Mysore Munsiffs (Recruit¬ 
ment and Promotions) Rules (1954), R. 7 (2)— 
Direction in R. 7 (2) does not amount to delegation 
of power for reservation of seats. 

Rule 7 (2) of Mysore Munsiffs (Recruitment and 
Promotions) Rules, 1954, provides that backward 
classes of citizens who are not adequately represented 
in the Judicial Service shall be given due representa¬ 
tion from among the qualified candidates. This 
direction in the Rules to the Commission does not 
amount to a delegation of power for reservation of 
seats to any particular community and is in accord¬ 
ance with the principle underlying Art. 10 (4) of the 
Constitution. ILR (1955) Mys 597 : AIR 1956 Mvs 
20 (24) (Ft Id) (Pr 11) (DB). 


Act, 1947, as amended by Madras Act 

'■V s ir 49 ) } s not repugnant to any of the provisions 
ot the Constitution of India. What is enacted in the 
Act is only the fulfilment of the directive principle 
contained in Art. 17 of the Constitution. Thus the 
Madras Act (5 of 1947) comes within the provisions 
of Art. 35, Cl. (a) (ii) of the Constitution and this law 
is made to continue in force until repealed or amen- 
ded by Parliament. In these circumstances there can 
be no doubt whatever that the Madras Act (5 of 1947), 
will be in force as good law until Parliament takes 
up a comprehensive legislation. Viewed in that light 
the Madras Act (5 of 1947) will have full effect be- 
causeit is in complete consonance with the- provisions 
ol the Constitution. 


Arts. 16 (4), 12 and 320 (4) — Public Service 
vX>mmission is not ‘authority’ within meaning of 
Art 12 It cannot make provision for reservation of 
appointments under Art. 10 (4)—(Words and Phrases 
— ‘Authority*). See Ibid, Art. 12. AIR 1956 
Mysore 20. 

ARTICLE 17 


Arts. 17, 35, 13, 372 — U. P. Removal of Social 
Disabilities Act, 1947 not void. See Ibid, Art. 35 
AIR 1953 All 483 (DB). 


Arts, lr and 23 — Scope of — U. P. Removal of 

Social Disabilities Act (XIV of 1947) - If rendered 
invalid. 


Article 17 of the Constitution simply lays dowr 
that untouchability has been abolished and that the 
enforcement of any disability arising out of it shall 
be an offence punishable according to law. It is not 
necessary that the law which punishes that offence 
must be framed after the coming into force of the 
Constitution ; a law in existence on that date would 
be a law within the meaning of Art. 17. There is 
nothing in the Article to render the U. P. Removal of 
oocial Disabilities Act invalid. The passing of that 
Act does not also contravene Art. 23 at ail. 1951 

A W *1 ( t H t9o^ 05 1 5 A I Cr D 4 IS : 52 Cr L J 899 : 
1951 A L J 282 : A I R 1951 All 615 (617) (Fts E, F) 


Arts 17 and 35 M. B. Ilarijan Disability 
Removal (Amendment) Act - If ultra V ires-(M. I 

JiVrrV 1 Removal (Amendment) Ac 

(LXIII ot 1950) ). 

. p °wers of State Legislature to make laws prescrih 
ing punishment for those acts which are declared t 
be offences under Art. 17 are withdrawn by Art. 35 o 
die Constitution and are vested in the Central Parlia 
ment. I he provision has a prospective application 

*" d i a J S 2 n f r- rCe - iD the State betore th e commence 
- '"I ' 0 Cons t'tution are specifically saved anc 

w * ,ed “ ”“ diM ° 

M. B. Act (63 of 1950) is made after the piomul 
gation of the Constitution and deals with punishmen 
in respect of acts which are declared under Art. 17 ti 
be offences. Therefore the Amendment Act in so fa 

35 'M* , With J he questi0D sentences so as t( 

amend the law which was in force at the commence 

ment of the Constitution is uRra vires the powers o 

Madh V R ? h , ar fn-| R l l sl ^“ re and is ‘0 that extent void 
A dh B L J 19d 5 H CR 1434 : Madh BLR 195 e 

Crumnal 250 , A I R 195 5 M B 207 (208) (Prs 4 

0 

——Arts. 1 7,25. 20 and 35—Scope and applicability— 
Madras Jemple Entry Authorisation Act (5 of 194 -; 
as amended by Madras Act XIII of 1949)-Validitv- 
Act is not ultra vires the Constitution and continue' 
Co be in force as a valid piece of legislation. 

Per Covinda Menon, J.The Madras Temple Entry 


The power of the State to make a law for throwing 
open Hindu religious institutions of a public charac¬ 
ter as contemplated in Art. 25 (2) (b) is not in any 
way circumscribed, restricted or whittled down by 
the provisions of sub-el. (b, of Art. 26 giving the 
rmigious denomination the right to manage its own 
affairs in matters of religion Managing the affairs in 
matters of religion denotes that there is a kind of supe¬ 
rintendence or supervision mainly with regard to pro¬ 
perty but practice of religion would include the right 
iO prescribe modes of worship, the class of person 
who can worship and the time at 'which they can 
worship, etc. When therefore Art. 26 (b) sneaks of 
the right to manage in matters of religion" what is 
contemplated by that expression is something different 
from the right to practice religion. 

• f em P^ e entry is not involved 

in Art. 2b (b) but is concerned only in Art. 25 (2) (b) 

is clear from the fact that Art. 25 (2) (b) is an excep¬ 
tion to Art. 25 (I) which gives fundamental right to 
any citizen freely to profess, practise and propagate 
his religion 1 his freedom of practising religion can 
be restricted by the legislature when it infringes with 
the nght of all classes of Hindus to worship freely in 
a Hindu religious institution of a public character. So 
it is the concept of temple entry that is formulated in 

< 1956) 1 Mad L J 125 : AIR 1956 Mad 
541 (d 48, 549; (Ft B) (Frs 17, 18, 19) (DB). 


—-Art. 17—Madras Hindu Religious and Charitable 
Endowments Act (1951), S. 20—If and to what extent 
ultra vires—Constitution of Lidia (1950), Arts. 14, 15 
17,19, 26, 27 and 28—Scope and effect — Practice —’ 
Writ of Prohibition-Religious endowments—Maths 
and temples—Heads and dharmakarthas—Rights of. 
See Madras Hindu Religious and Charitable Endow¬ 
ments Act (1951), S. 20. AIR 1952 Mid 613. 


~— Art ,- 17—Untouchability—Meaning. See Mysore 
Untouchability Offences Act (1955), S. 3. A I R 1958 
Mys 84. 


—- Art. 17—Scope — Ex-communication of person 
whether prohibited—(Quaere). * 

If a person born in a higher caste is effectively ex¬ 
communicated, he becomes, for all practical purposes 
an untouchable and has no place in the society in 
which he it born - Quaere : Whether Art. 17 is inten¬ 
ded to prohibit outcasting and excom nunication 23 

Cut L T 249 : 1961 (I) Cr L J 296: AIR 1961 Orissa 
33 (34, 35; (Pt B) (Pr 8). 

-Art. 17 — Abolition of untouchability under 

Art. 17 of the Constitution—Effect—No right to use 
private well accrues - Refusal by owner to allow use 
of his well — No offence committed. See Untoucha¬ 
bility (Offences) Aet (1955), S. 7. ILR (1962) Cut 250. 

ARTICLE 18 

[There is no case-law under Art. 18—Ed.] 
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A. I. R. Commentaries Judicially Appreciated 

. A -*• R * 1948 Patna 460 (462) (Pr. 9) [V 35 C 161] (D. B.)—Per Meredith J — 
I will make two quotations from Chitaley and Annaji Rao's annotated edition of the 
Civil Procedure Code, 4th Edn. Vol. Ill, because those learned commentators have, 
in my opinion, correctly summed up the position in language which cannot be bettered. 


CONSTITUTION OF INDIA, 


1961 Manipur I (4) (Pr. 11) [ A.I.R, V 48 C l] — Tirumalpad J, G _ "What is 

prohibited (in Art. 23 (l) ) is begar and other similar forms of forced labour. The 
A. I. R. Commentaries on the Constitution of India at page 685 define 'begar* as a 
system under which persons are pressed to carry burdens for individuals or public or to 
perform other forms of menial service under compulsion”. 

1961. M.P. 216 (219)(Pr. 11) [A.I.R. V 48 C 70 ]—Shrivastava J. — “In this 
connection, we may refer to the following passage from the Constitution of India by 
Chitaley (Vol. 3), Art. 254, Note 17 (d) Pfc. 5 :.” 


1956 All. 341 (345) (Pr. 33) [(S) A.I.R. V 43 C 126] (DB ).—Desai J.— "Shrl 
Jagdish Bahai could not cite any authority in support of hi 3 contention that the right 
given to the Court to draw an adverse inference is equal to compelling the accused to 
he a witness against himself. We notice that Chitaley in bis Commentary on Consti. 
tution, Vol. I, pp. 497-498, docs not see any conflict between the provisions of Art. 20 
(3) and those of 8. 342, Or. P. G.” 


1956 J. & K. 1 (10) (Pr. 34) [(S) A.I.R. V 43 C l] (F.B .)—Eilam J.— “The 
learned author Chitaley in his luminous commentary on the Constitution has, after 
discussing almost the whole case lav, 7 on the subject, enunciated some principles which 
i might give more or loss in hia own language. According to tho learned author , , , 
(Points from Note 8 (g) to Art. 21, p. 583 quoted.) 


CIVIL PROCEDURE CODE, 1308 . 

19^3 S. C. 23 (27) [A.I.R, V 40 C 7]—[Touching the revieional jurisdiction of 
the High Court set out. in S. 115, Civil P. O.] “A largo number of cases have been 
colIeciGu in Edn. 4 of Chitaley & Rao’s Code of Civil Procedure (Vol. I) which only 
serve to show that the High Courts have not always appreciated tho limits of the 
jurisdiction conferred by this section.” 

1965 Himachal Pradesh 23 (24) (Pr. 5) [A. I. R. V 52 C 9] — Om 
Prakash J. C. “Rut thero is a conflict of judicial opinion, upon the point, * * * * *. 
This conflict has been noted on pages 4240 and 4241, Volume IV, of A. I. R. Com. 
mentaries on the Code of Civil Procedure, 7th Edition.” 

P- L. D. 1965 (W. P.) Lahore 590 (594, 595) (DB ).—Sajjad Ahmad J.— 
dhero has been a conflict of judicial opinion on tho question of tho applicability of this 
section to decrees in appeals under the Letters Patent. The High Courts of Bombay, 
Punjab, Madhya Pradesh and Madras have held that the section applies. Tho High 
Court of Patna took a contrary view (Sc’c Chitaley’s Commentary on S. 114 of tho 
Civil P. C. headnote 1, at page 1507, Vol. II, 1963, Edition.) In a recent Full Bench 
decision reported in Jwala Prasad v. Jwala Bank Ltd., A. I. R. 1961 All. 881, the 
Allahabad High Court has held that . . . and has overruled an earlier decision to the 

contrary given by another Full Bench of the same Court reported in Mst . AbJcilakhi v. 
Sada Nand % A. I. R. 1981 All. 244.” 


1965 Punj. 494 (496) [A.I.R. C 157 Pr 7[ — Sharnshcr Bahadur J .—"The 
wordB for any^ other substantial cause* (in O. 41, R. 27 (b)) must be read with tho 
word requires’ in the beginning of the sentence and need not be construed in the 

narrow sense suggested by the doctrine of ejusdem generis. Reference may be 

made to Chitaley’a Commentary on the Code of Civil Procedure, Vol. IV, at page 4819”. 

(’64) I. L. R. (1964) 1 Ker. 320 (322 )—Madhavan Nair J. — “The A. L R- 
Commentarie8 on the Code of Civil Procedure in Note No. 4 to O. 84, R. 7 put the 
position succinctly thug 


[Vol. 3 J Fu, D. bT— 2/67 (i pp.) 
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l , COMMENTARIES JUDICIALLY APPRECIATED 


lB „ *? 63 Raiastha " 4 (5) (Pr - 3 ) l AI -R- V 50 C 3] Jag at Narayan /.-"There 

" co , ct of °P irnon on t,:ie question whether an appeal lies ugainsfc an order staving 
or refusing to stay an execution proceeding. The different views have been classified 
118 fol-ows by rhitaley in Note if to 8. 47, Code of Civil Procedure: ”. 

1963 Punjab 9 (14)(Pr 12) [A. I.R. V 50 C 3] (F.B.)-Ph K. Mahajan J.~ 

It v, ill, theicfore, bo otv.ous that the decision on the vires of the Act by Chopra J 

was merely obiter and, therefore, it cannot operate as res judicata. See in this 

connection.800 of Chitaley’s Civil Procedure Code, Yol. I, where a large 

number ot nuthontieg are cited.*’ 

v . 7 1963 Ke ™ l£ V 286 < 238 > ! Pr -5) l A - I- R- V 50 C 56] - M. Madhavan 

Z ‘T'T Tbp 01 Rule 60 fof °- 21 ) is stated in the A. I. R. Commentaries 

on the (.otic of Ci\i! Procedure, correctly in my opinion, thug :.” 

COURT. FEES ACT, 1370 & SUITS VALUATION ACT, 1887, 

„ w ... 1965 Pun |- 1 OU ( ?r - 25) [A. I. R. V 52 C l] (FB)-P. C. Pandit /.- 

N.ffh regard to this definition (of consequential relief’), Chitaley in his Commentaries 

on the Court fee? Act and the Suita Valuation Act (Second Edition)*, on page 185 hag 

observed thug_”, 

1956 Madras 593 (595) (Pr. 8)[A,I.R. V 43 C 187 ]—Ramaswami /.—"The 

permutations and combinations which arise in regard to the procedure to be followed 
! .ic been comprt l.cusb oly and accurately summarised in the well-known A. I. R. 

Commentaries on the ; mirt-hns Act and Suits Valuation Act (2nd Edn.) at pace 871 
as follows •— ’ [Quoted end relied upon] 

CRIMINAL PROCEDURE CODE, 1898. 

(’62) 1962 (l) Cr. L. J. 96 (98) (Pr. 13)_P. N. R. Tirumalpad J. C.~"This 
the view winch I find lias been accepted as correct in the A. I. R. Commentaries 
tn the Code of Criminal Procedure at Pages S80 and 831. It is seen from the said 

Conn.mutant's that thero is a conflict of decisions on the question.The 

Commentate"-.; are of the opinion that fho view expressed in tho Calcutta case is not 
the correct view. I certainly agree with the A. I. R. Commentaries on this point.’’ 

1959 Mad. 544 (Pr. 12) [A. I. R. V 46 C. 175] — Ramastvami J. _ [After 

discussing tho point it is stated thus :] "(see exhaustive and analytical discussion in 
A.J.li. Commentary of tho Criminal Procedure Code, Fifth Edition, page 268 and foil 

) « } * o - • 

t 

1958 All. 439 (442) (Pr. 14) ] A.I.R. V 45 C 109] (DB)— Janies J _"I would 

also refer to tho opinion of the learned autho’-s of tho A.I.R, Commentary on the Code 
of ( riminal Procedure, Vol. IV, 6th Edn., appended under 6. 540 

LIMITATION ACT, 1308. 

1963 Punj. 457 (459) (Pr. 7) [A.I.R. V 50 C 127 ]—Grover /.—"As stated 
m ( hi fa ley’a Limitation Act, (.3rd Edition), Volume 1 Fage 524, the words ‘Stayed by 
an injunction or order’ have reference to an order of a court and not to a disability to 
sue or to apply arising from other causes." 

Pal. 134 (1^7) (Pr. IS) [A.I.R. V 48C36 ]—Raj Kishora Frasad J. _ 

Tho juostion under consideration has been thoroughly and clearly dealt with in A.I.R. 

Pot n men Lari os on tho Indian Limitation Act, 3rd Edition, Vol. I, Note 11, page 595. 
Note IS, pages GO I-GO i and Note 32 page 633.” 

1960 Kerala 306 (308) (Pr. 17) [A.I.R. V 47 C 144]— M. S. Menon and T. K, 
Joscj >i J J. • — Ah pointed out by Chitaley : ‘ Where no time ia fixod for delivery, if 
the correspondence botwcon tho parties shows that the matter was being enquired into 
uid that thc’c was no refusal to deliver np to writ within a year of the suit, this 

uticlo (Art. 31) cannot be pleaded as a bar . , , V.’ (Limitation Act, Vo!. 8, 

rfwo 113/)*’. 
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APPRECIATED 



Bamastvami J ,—"This 


1959 Mad. 26 (27, 28) (Pr. 10) [A.I.R , .... 

oouflict of opinion has been settled by a Bench decision of this Court in Kamppanna 
Oounder v. Ponnuthayee, 1955-2 Mad. L J. (N. R. 0.) G2=(A. I. R. 1956 Mad. 198). 
• • . . In this connection it is interesting to note that in the A. I. R. Commentaries on 
the Limitation Aofc, the view expressed in this Bench decision is submitted to bo the 
correct view (Vol. I page 568).” 


REGISTRATION ACT, 1908. 

1960 Madh. Pra. 3 (Pr. 8) [A.I.R. V 47 C 2] — Dixit /.—"The principle 
laid down in I, L. R. 4 Bom. 126 has been followed in many casos which have been 
noted in Chitaley’s Registration Act (Second Edition) at pago 367.” 

1960 Mad. 244 (Pr.9) [A.I.R. V 47 C 77] —. Bamaswami J .—"It is interest¬ 
ing in this connection to note that the A. I. R. Commentaries on the Registration Aot 
(Second Edition) at page 3 526 to 530, after an elaborate discussion of the entire case, 
law and the principles of S. 77 of the Registration Act, mention at p. 530 that the 
view expressed by Abdur Rahman J. is correct.” 


TRANSFER OF PROPERTY ACT, 1883 . 

n 1 1 r 9 f 4Punj - 210 . (211) ( p r-4) [A.I.R. V51 C52] — S.S.Dulat Actg. G. J. and 
Aa)i Makajan J ‘ ~ Ifc 'a significant that the provisions of this section (S. Ill, T. P. 
c 1 ia vo nover been applied as a rule of equity, justice or good conscience by any of 
io High Courts in the territories to which this provision is not made applicable under 

f i » ,?* Act ’ wheieii3 a number of cases will bo found at page 173, Note 4, 
o i a ey a liansfer of Property Act, Vo). I, whoro principles underlying the provi- 
eions of the Transfer of Property Act have boen so applied.” 

1961 Mad. 2a (30) (Pr. 7) [A. I. R. V 48 C 7[ —Bamaswami J. — "In this 
eonneo ion t e earned District Muusiff has pertinently pointed out the implications of 

10 ( fiC r p' on 111 ^opal Chandra Das y. Harendra Nath Datla, 63 Ind. Cas. 483 (Cal.) 

’ rp la '. CClH '°i l bag been cited with approval in the woll.known commentaries 

,m„I 1 Wnr!' t er ° Property Act by Cfiitaley and Annaji Rao. Third Edition (1950), 
pftK© loo 1 . 

r ., . 19;j7 J ammu and Kashmir 16 (Pr. 2) [A.I.R. V 44 C 13] Shahmiri J.— 

Tr«n7^‘! 0 | n p eCt,0n . r,J f orouco may tt,3 ° be invited to Note 9 under B. 114 of Chitaloy’s 

0 *operty Act, 3rd Edition at pago 1898 which reads as follows 


* I 


I I I • I 



A. !. R. MANUAL (280 FBN.) JUDICIALLY APPRECIATED 


P " BAMASWAMI J. : — “A person who is in occupation of 

r r ^i' nS m and is itS occu P‘ er within the meaning of this section, (S. 10 of the 
e respass Act, 1871) and he is entitled to seize cattle within the 
ng of this section, and he is entitled to seize cattle trespassing on such 
u and doing damage thereon. (For an exhaustive citation of the relevant 
es see the most welcome 2nd (1960) Edn. of the A.I.R. Manual Vol. I 

44 Cri n f r ' R ; 1947 Pat - 172 ^ 47 Cri - L - j- SS6 ; A. I. R. 1943 Sind 152 = 

Q3 = 20 r J T T 1 A '„ 1 ' R ‘ 1916 L3h - 231= -" r ^ Cri. L. J. 63 ; A. I. R. 1919 Cal. 

n- . J. 398. A. I. It, I960 Mad. 001 (332)—1960 Cri. L. J. 932 (933) 

, p . ~, S ” “j" t L R • 1960 **3 (4,4.6) = 1960 Cri. L. J. 134,0 (1844) 

Vol. 4 of tht A. I. B. Manual (2nd Edn.) r./<md to.) 

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































